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REPORTS  of  CASES  upon  Appeals  and  Writs 
of  Error  determined  in  the  High  Court  of 
Parliament.  By  Richard  BUgh,  Barrister-at- 
Law.     Vol.  IV. 


ENGLAND. 

COMMON  PLEAS  AND  KINGS  BENCH.* 

John  Henry  Eoake,  Thomas  William  Eoake,  and  George  Eoake, — 
Plaintiffs ;  John  Denn,  on  the  several  Demises  of  Eichard  Nowell,  Gent. 
and  William  Atkinson, — Defendant  [1830]. 

[Mews'  Dig.  X.  U52.'  S.C.  1  Dow  &  CI.  437  ;  6  Bing.  475.  Considered  in  In  re  Mills, 
1887,  34  Ch.  D.  186,  191  ;  and  see  Lake  v.  Currie.  1852,  2  De  G.  M.  &  G.  547  ; 
Harvey  v.  Harvey,  1875,  32  L.  T.  141  ;  In  re  Walsh's  Trusts,  1878,  L.  E.  1  It. 
320 ;  and  the  Wills  Act,  1837  (1  Vict.  c.  2G),  s.  27.] 

S.  S.  was  seised  of  lands  in  the  county  of  Surrey,  as  to  one  moiety  in  fee  by 
descent.  The  other  moiety  was  limited  to  her  for  her  life,  with  a  power 
to  appoint  an  estate  in  fee  by  deed  or  will,  with  remainders  over  in  default 
of  appointment.  S.  S.  by  her  will  devised  all  her  freehold  estates  in  the 
county  of  Surrey  to  J.  E.  for  life,  on  the  condition,  that  out  of  the  rents 
he  should  keep  them  in  repair.  At  his  death  the  lands  chargeable  with 
an  annuity  were  by  this  will  devised  to  the  children  of  J.  E.  with  remainders 
over.  S.  S.  died,  leaving  J.  E.  surviving  ;  and  she,  at  the  respective 
times  of  making  [2]  her  will  and  her  death,  had  no  other  lands  in  Surrey 
but  those  before  stated.  Upon  the  argument  of  a  special  verdict,  stating 
these  facts,  held  in  the  Court  of  Common  Pleas,  that  this  was  a  valid  exe- 
cution of  the  power  :  but  this  judgment  was  reversed  in  the  Court  of 
King's  Bench  ;  and  the  judgment  of  the  King's  Bench  was  affirmed  on 
a  writ  of  error. 

In  Trinity  Term,  57th  George  III.  the  Defendant  in  Error  brought  an  action  of 
ejectment  in  the  Court  of  Common  Pleas,  for  the  recovery  by  the  first  count  of  the 
entirety,  and  by  the  second  count  of  a  moiety,  of  two  water  corn  mills,  two  mills, 
two  kilns,  and  a  messuage,  cottage,  dwelling-house,  and  premises,  with  the  appur- 
tenances, and  divers  acres  of  arable  land,  meadow  land,  pasture  land,  land  covered 
with  water,  and  marsh  land,  in  the  parish  of  Godalming,  and  county  of  Surrey.  The 
lessors  of  the  Defendant  in  Error  became  entitled  to  the  moiety  in  question  under 
conveyances  by  lease  and  release,  bearing  date  respectively  the  20th  and  21st  of  May, 
1802,  thereof  made  by  John  Eoake,  since  deceased,  the  father  of  the  Plaintiffs  in  Error. 

*  The  Eeports  of  the  case  in  the  Courts  [below]  are  to  be  found  in  2  Bingham,  497, 
Doe  V.  Eoake ;  and  5  Barn,  and  Cres.  720,  Denn  v.  Eoake. 
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The  demises  in  ejectment  were  laid  on  the  2d  day  of  July,  in  the  year  1811. 

The  Plaintiffs  in  Error  pleaded  the  general  issue  of  not  guilty,  and  issue  was  joined 
on  that  plea. 

The  cause  was  tried  at  the  Surrey  Spring  Assizes,  1823,  before  the  then 
Chief  Baron,  when  a  special  verdict  was  found,  stating  the  title  in  substance  as 
follows  : — 

Miles  Poole  was  seised  in  his  demesne  as  of  fee  of  the  premises  mentioned  in  the 
declaration,  and  being  so  seised,  died  on  the  17th  of  Novem-[3]-ber,  1749  ;  after  his 
death  the  premises  descended  to  Sarah,  the  wife  of  Thomas  Scott,  and  Elizabeth, 
the  wife  of  Henry  Roake,  which  Sarah  and  Elizabeth  were  the  daughters  and  coheirs 
of  Miles  Poole,  and  Thomas  Scott  and  Sarah  his  wife,  in  right  of  Sarah,  and  Henry 
Roake  and  Elizabeth  his  wife,  in  right  of  Elizabeth,  entered  into  and  were  seised  of 
the  premises  as  the  law  requires  ;  and  by  indentures  of  lease  and  release,  bearing 
date  respectively  the  25th  and  26th  of  April,  1750,  (and  duly  executed,)  between 
Thomas  Scott  and  Sarah  his  wife  and  Henry  Roake  and  Elizabeth  his  wife  of  the 
first  part,  George  Johnson  of  the  second  part,  and  William  Hill  of  the  third  part, 
the  premises  were  conveyed  to  William  Hill,  to  the  intent  and  purpose  that  William 
Hill  should  become  tenant  of  the  freehold  of  the  premises,  until  a  common  recovery 
should  be  thereof  obtained  against  him  by  George  Johnson  as  demandant ;  and  it 
was  by  the  indenture  of  release  declared,  that  the  recovery  should  be  and  enure  to 
the  uses,  intents,  and  purposes  following  ;  that  is  to  say,  as  to,  for,  and  concerning 
one  full  and  equal  undivided  moiety  and  half  part  of  the  tenements,  with  the  appur- 
tenances, to  the  use  of  Thomas  Scott  and  his  assigns  for  his  natural  life  ;  remainder 
to  the  use  of  Sarah  Scott,  his  wife,  for  life  ;  remainder  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates,  as  Sarah  Scott,  whether  covert  or  sole,  should 
by  any  deed  or  writing  under  her  hand  and  seal,  to  be  sealed  and  executed  in  the 
presence  of  three  or  more  credible  witnesses,  with  or  without  power  of  revocation,  or 
by  her  last  will  and  testament  in  writing,  or  any  writing  pur-[4]-porting  to  be  her 
last  will  and  testament,  to  be  by  her  subscribed  and  published  in  the  presence  of  three 
or  more  credible  witnesses,  from  time  to  time  direct,  limit,  or  apjaoint  ;  and  for  want 
of  such  direction,  limitation,  or  appointment,  to  the  use  of  all  and  every  the  child 
and  children  of  Thomas  Scott,  on  the  body  of  Sarah  Scott  begotten,  or  to  be  begotten, 
equally  to  be  divided  between  them  share  and  share  alike,  to  take  as  tenants  in  common, 
and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  the  body  and  bodies 
of  such  child  and  children  lawfully  issuing ;  and  failing  issue  of  any  such  child  and 
children,  to  the  use  of  all  and  every  other  such  child  and  children  equally,  share  and 
share  alike,  to  take  as  tenants  in  common,  and  the  heirs  of  their  respective  bodies 
lawfully  issuing ;  and  if  one  child  only,  to  the  use  of  such  only  child  and  the  heirs  of 
his  or  her  body  ;  and  for  default  of  such  issue,  to  the  use  of  the  said  Elizabeth  Roake 
and  her  assigns,  for  and  during  her  natural  life,  without  impeachment  of  waste  ; 
remainder  to  the  use  of  all  and  every  the  child  and  children  of  the  said  Elizabeth 
Roake,  equally  to  be  divided  between  them  share  and  share  alike,  to  take  as  tenants 
in  common  and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  such  child  and  children  lawfully  issuing  ;  and  failing  issue  of  any 
such  child  or  children,  to  the  use  of  all  and  every  other  such  child  and  children  equally, 
share  and  share  alike,  to  take  as  tenants  in  common,  and  the  heirs  of  their  respective 
bodies  lawfully  issuing ;  and  if  one  child,  to  the  use  of  such  only  child,  and  the  heirs 
of  his  or  her  body  ;  and  in  default  of  [5]  such  issue,  to  the  use  of  the  said  Thonuis 
Scott,  his  heirs  and  assigns,  for  ever  ;  and  the  moiety  of  which  Henry  Roake  and 
Elizabeth  his  wife  were  seised  in  her  right,  was  settled  to  other  uses. 

A  recovery  was  suffered  in  Easter  Term,  1750,  and  by  virtue  of  the  conveyance 
and  recovery  Thomas  Scott  and  Sarah  his  wife,  and  Henry  Roake  and  Elizabeth 
his  wife,  entered  into  the  premises  as  to  their  respective  moieties,  and  became  and 
were  seised  of  such  estates  and  interests  therein  as  could  lawfully  pass  to  them  under 
and  by  virtue  of  the  indentures  and  recovery  ;  and  Thomas  Scott  afterwards,  in  or 
about  the  year  1758,  died  without  having  had  any  issue  by  Sarah  his  wife,  leaving 
his  wife  Sarah  him  surviving.  Sarah  Scott  afterwards  intermarried  with  one  John 
Trymmer,  in  1763,  and  he  died  in  or  about  the  month  of  June  1766,  leaving  his  wife 
the  said  Sarah  him  surviving.  Elizabeth  Roake  died  in  May  1755,  leaving  Henry 
Roake  her  husband,  and  John  Roake  her  son  and  only  child  by  Henry  Roake,  her 
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surviving,  and  witho\it  having  made  any  appointment  ;  and  under  the  uses  declared 
of  the  second  mentioned  moiety.  Henry  Roake  became  tenant  for  Hfe  of  that  last 
mentioned  moiety,  with  remainder  to  John  Roake  his  only  child  in  tail. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  6th  and  7th  days 
of  September,  1775,  and  duly  executed  and  made  between  Henry  Roake  and  John 
Roake,  (the  son  and  only  child  of  Henry  Roake  by  Elizabeth  his  late  wife,  then  de- 
ceased,) Sarah  Trymmer,  Benjamin  Parnell,  and  James  Morgan,  (the  indenture  [6] 
of  release  reciting  that  Sarah  Trymmer  had  contracted  and  agreed  with  John  Roake 
for  the  absolute  purchase  of  his  moiety,  subject  to  the  life  estate  of  Henry  Roake 
therein.)  Henry  Roake  and  John  Roake  conveyed  the  other  moiety  of  the  premises 
in  the  declaration  mentioned  to  Benjamin  Parnell  in  fee,  to  the  intent  and  purpose 
that  he  might  become  a  tenant  of  the  freehold  for  suffering  a  recovery  ;  and  it  was 
declared  that  the  recovery  should  be  and  enure  to  the  use  and  behoof  of  Henry 
Roake  and  his  assigns  for  the  term  of  his  natural  life,  remainder  to  Sarah  Trymmer 
in  fee. 

Henry  Roake  died  on  the  1.5th  of  December,  1777.  And  on  the  Cth  of  June 
1783,  Sarah  Trymmer  made  and  published  her  last  will  and  testament  in  writing, 
in  the  presence  of  and  attested  by  three  credible  witnesses,  and  thereby  gave  and 
devised  all  her  freehold  estates  in  the  city  of  London  and  county  of  Surrey,  or  else- 
where, in  the  words  following ;  that  is  to  say,  "  I  hereby  give  and  devise  all  my  freehold 
"  estates  in  the  city  of  London  and  county  of  Surrey,  or  elsewhere,  to  my  nephew  John 
"  Roake  for  his  life,  on  condition,  that  out  of  the  rents  thereof  he  do  from  time  to 
"  time  keep  such  estates  in  proper  and  tenantable  repair ;  and  on  the  decease  of  my 
■■  said  nephew  John  Roake  I  devise  all  my  said  estates,  subject  to  and  chargeable 
''  with  the  payment  of  £30  a  year  to  Anne,  the  wife  of  the  said  John  Roake,  for  her 
"  life,  by  even  quarterly  payments,  to  and  among  his  children  lawfully  begotten, 
"  equally,  at  the  age  of  twenty-one,  and  their  lieirs,  as  tenants  in  common  :  but  if 
'■  only  one  child  should  live  to  [7]  attain  such  age,  to  him  or  her,  or  his  or  her  heirs, 
"  at  his  or  her  age  of  twenty-one  ;  and  in  ease  my  said  nejihew  .John  Roake  should 
"  die  without  lawful  issue,  or  such  lawful  issue  should  die  before  twenty-one,  then 
"  I  devise  all  the  said  estates,  chargeable  with  such  annuity  of  £30  a  year  to  the  said 
'■  Anne  Roake  for  her  life  in  manner  aforesaid,  to  and  among  my  nephews  and  nieces 
"  Miles,  Thomas,  John,  James,  and  Sarah  Pinfold,  and  Susannah  Longman,  or  such 
"  of  them  as  shall  be  then  living,  and  their  heirs  and  assigns  for  ever." 

Sarah  Trymmer  died  on  the  4th  of  December  178(5,  without  revoking  her  will  ; 
John  Roake  being  then  living,  and  her  heir  at  law. 

Sarah  Trymmer  had  not  at  the  time  of  making  her  will,  or  at  the  time  of  her  death, 
any  freehold  lands,  tenements,  or  hereditaments  in  the  county  of  Surrey,  other  than 
those  mentioned  in  the  declaration. 

By  indenture  quadripartite  of  the  2(ith  of  April  1787,  and  duly  executed  between 
John  Roake,  the  nephew  and  heir  at  law,  and  also  the  devisee  fni'  life  named  in  the 
will  of  Sarah  Trymmer  of  the  first  part ;  and  Miles,  Thomas,  John,  .James,  and  Sarah 
Pinfold,  and  Susannah  Longman,  the  nephews,  and  nieces,  and  devisees  named  in  the 
will  of  Sarah  Trymmer,  of  the  second  part ;  Benjamin  Parnell  of  the  third  part ; 
and  Thomas  Holland,  Gent,  of  the  fourth  part ;  after  reciting,  among  other  things, 
the  death  and  will  of  Sarah  Trymmer,  and  that  the  recovery  intended  to  have  been 
sufi"ered,  pursuant  to  the  agreement  contained  in  the  indenture  of  the  7th  of  Sep- 
tember 1775,  had  never' been  sufl'ered,  nor  any  other  re-[8]-covery  of  the  moiety, 
being  the  moiety  formerly  of  the  said  Elizabeth  Roake,  it  was  declared  and  agreed  upon 
by  and  between  all  and  every  the  parties  to  that  indenture,  that  a  recovery  should 
be  suffered  to  enure  to  the  same  uses  as  those  mentioned  in  Sarah  Trymmer's  will, 
or  such  of  them  as  were  capable  of  taking  effect.  A  recovery  of  the  moiety  was  accord- 
ingly suffered  in  Easter  Term,  :27th  George  111. 

By  indenture,  bearing  date  the  5th  of  November  1780,  and  duly  executed,  between 
John  Roake  of  the  one  part,  and  Richard  Nowell  of  the  other  part,  John  Roake  cove- 
nanted with  Richard  Nowell  to  levy  a  fine  of  the  premises  in  the  declaration  men- 
tioned, to  the  use  of  .John  Roake  in  fee. 

In  pursuance  of  that  agreement  a  fine  was  levied  in  the  Michaelmas  Term  then 
next  ensuing. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  3d  and  4th  of 
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July  1797,  and  duly  executed,  between  John  Roake  and  Elizabeth  his  wife  of  the 
first  part,  the  said  Eichard  Nowell  of  the  second  part,  and  John  Radclifl'e  of  the  third 
part,  the  premises  in  the  declaration  mentioned  were  conveyed  by  John  Roake  to 
Richard  Nowell  in  fee,  for  the  purpose  of  making  him  a  tenant  to  the  praecipe,  in 
order  that  he  might  sutfci-  a  recovery,  to  the  use  of  such  person  or  persons  as  John 
Roake  should  appoint ;  and  in  default  of  such  appointment,  to  the  use  of  John  Roake 
in  fee ;  and  in  pursuance  of  that  agreement  a  recovery  was  suffered  in  Trinity  Term 
37th  George  III. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  iOth  and  21st 
May,  1802,  [9]  between  John  Roake  of  the  first  part,  Richard  Nowell  of  the  second 
part,  John  Atkinson  of  the  third  part,  William  Smith  of  the  fourth  part,  and  William 
Atkinson  of  the  fifth  part,  John  Roake,  in  consideration  of  £1220  purchase  money, 
conveyed  the  premises  to  John  Atkinson  in  fee,  to  such  uses  as  the  said  Richard  Nowell 
should  appoint ;  and  in  default  of  such  appointment  to  the  use  of  Richard  Nowell 
for  life,  without  impeachment  of  waste  ;  and  after  the  determination  of  that  estate 
by  any  means  in  the  life  time  of  Richard  Nowell,  to  the  use  of  John  Atkinson  during 
the  life  of  Eichard  Nowell  as  trustee  to  bar  dower  ;  remainder  to  the  heirs  of  Eichard 
Nowell  in  fee. 

By  virtue  of  the  last  mentioned  conveyance,  Richard  Nowell  entered,  and  became 
and  was  seised  of  such  estate  of  and  in  the  said  tenements  as  could  or  might  lawfully 
pass  to  him  under  and  by  virtue  of  that  indenture. 

John  Roake  died  the  13th  of  February  1803,  and  left  the  Defendants  (the  Plaintififs 
in  Error)  John  Henry  Eoake,  Thomas  William  Roake,  Elizabeth  Roake,  and  George 
Roake,  who  were  his  only  children,  him  surviving. 

The  special  verdict  concluded  by  stating,  that  Richard  Nowell  being  so  seised  and 
possessed  as  aforesaid,  on  the  2d  of  July  1811,  demised  the  premises  to  John  Denn 
and  his  assigns,  from  the  first  day  of  the  same  month  to  the  full  end  and  term  of  twenty- 
one  years  then  next  ensuing,  and  fully  to  be  complete  and  ended  :  by  virtue  of  which 
demise  John  Denn  entered  into  and  was  possessed  of  the  premises,  until  the  Defendants 
(the  Plaintiffs  in  Error)  and  Elizabeth  Roake,  on  [10]  the  2d  day  of  July  1811,  claiming 
title  to  the  premises,  entered  and  expelled  John  Denn,  and  have  kept  him  from  the 
possession  of  the  same  from  thence  hitherto. 

On  this  special  verdict,  judgment  was  pronounced  by  the  Court  of  Common  Pleas, 
on  the  7th  of  February,  in  Hilary  Term  1825,  for  the  Plaintiffs  in  Error. 

On  the  10th  of  the  same  month  the  Defendant  in  Error  sued  out  his  Writ  of  Error 
in  the  Court  of  King's  Bench. 

In  Michaelmas  Term  in  the  same  year  errors  were  assigned  by  the  Plaintiff,  and 
afterwards  in  the  same  term  the  Defendants  dehvered  their  Joinder  in  Error. 

In  Trinity  Term  182G,  judgment  was  given  by  the  Court  of  King's  Bench  for  the 
Defendant  in  Error,  reversing  the  judgment  of  the  Court  of  Common  Pleas. 

After  judgment  pronounced  by  the  Court  of  King's  Bench  on  the  Writ  of  Ei'ror. 
the  Plaintiffs  in  Error  moved  that  Court  to  quash  the  Writ  of  Error  on  the  technical 
point  stated  below.  But  the  Court  refused  to  interfere,  on  the  ground  that  the 
Plaintiffs  in  Error  had  joined  in  the  proceedings  in  Error,  and  the  merits  of  the 
case  had  been  fully  argued  and  decided. 

The  Plaintiffs  in  Error  then  moved  the  Court  of  Common  Pleas  to  issue  execution 
on  the  judgment  they  had  obainted  in  that  Court ;  but  the  Court  of  Common  Pleas 
refused  the  application. 

They  then  sued  out  a  Writ  of  Error  in  Parliament,  and  assigned  general  errors, 
and  also  "  that  it  appears  that  the  Writ  of  our  Lord  the  King  for  amending  and  cor- 
"  recting  the  said  supposed  [11]  error  in  the  record  and  process  in  the  plaint  wliicli 
"  was  in  the  Court  of  our  said  Lord  the  King  before  the  Justices  of  the  Bench  at  We,st- 
"  minster,  and  on  \\'hich  said  Writ  the  reversal  of  the  judgment  of  that  Court  is  founded, 
"  was  returnable  in  the  said  Court  of  our  said  Lord  the  King  before  the  King  himself, 
■■  in  fifteen  days  of  Easter,  in  the  sixth  year  of  the  reign  of  our  said  Lord  the  King  ; 
"  whereas  the  said  judgment  of  the  said  Court  of  our  said  Lord  the  King  before  the 
"  Justices  of  the  Bench  at  Westminster,  was  not  given  or  pronounced  until  after 
"  the  return  of  the  said  writ  for  correcting  Errors,  that  judgment  not  having  been 
"  given  or  pronounced  until  Trinity  Term,  in  the  sixth  year  aforesaid  ;  "  and  also 
that  "  there  is  not  any  writ  or  process  remaining  of  record  in  the  said  Court  of  our 
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"  said  Lord  the  King  before  tlie  King  himself,  to  warrant  or  autliorise  the  judgment 
"  of  reversal  given,  and  pronounced  by  that  Court." 

The  Defendant  in  Error  fileaded  in  Nulla  est  Erratum. 

On  the  part  of  the  Plaintiffs  in  Error  it  was  argued  first,  as  to  matter  of  form, 
that  there  was  sueh  a  defect  in  the  writ  of  error  in  the  King's  Bench,  as  was  not  amend- 
able or  curable  under  the  Statute  5  Geo.  I.  c.  13,  and  the  writ  of  error  ought  to  have 
been  quashed  ;  and  the  following  authorities  were  cited  : — Wright  v.  Canning,  i 
Strange,  807  ;  Canning  r.  Wright,  2  Lord  Raymond,  1531,  S.  C.  ;  Vice  v.  Burton, 
2  Strange,  891,  S.  P. ;  and  in  addition  to  those  cases,  Rejeindoz  r.  Randolph,  2  Strange, 
834  ;  and  Wilson  v.  [12]  Ingoldsby,  2  Lord  Raymond,  1179  ;  Somerville  v.  White,  5 
East,  145  ;  Gravall  v.  Stimpson,  1  B.  and  P.  479. 

Secondly,  on  the  merits  :  that  the  will  of  Sarah  Trynimer  was  a  good  execution 
of  her  power.*  For  at  the  time  of  making  her  will,  she  had  no  freehold  estates  in 
the  country  of  Surrey,  except  the  undivided  moiety  of  the  tenement  in  the  county  of 
Surrey,  which  was  subject  to  her  power  of  appointment.  Consequently  her  will 
would  have  been  totally  inoperative  at  law  as  to  any  tenements  in  the  county  of  Surrey, 
unless  it  were  allowed  to  operate  as  an  execution  of  tlie  power.  The  Courts  below 
reasoned  upon  the  assumption  that  Sarah  Trynimer  was  seised  in  fee  of  one  undivided 
moiety  of  the  tenements  in  the  county  of  Surrey,  and  was  seised  of  the  other  moiety 
for  life,  with  a  power  of  appointment ;  whereas  it  is  apparent,  ujjon  the  face  of  the 
special  verdict,  that  she  was  not  seised  in  fee  of  one  moiety,  inasmuch  as  the  recovery 
intended  to  be  suffered  in  pursuance  of  the  deeds  of  September,  1775,  was  not  suffered 
till  after  her  death,  consequently  the  legal  estate  conveyed  by  those  deeds  remained 
vested  in  Parnell,  and  never  did  vest  in  Sarah  Trymmer. 

On  the  part  of  the  Defendants  in  Error  as  to  the  question  of  form,  it  was  argued 
that  the  Plaintifl's  in  Error  having  joined  issue  on  the  Writ  of  Error,  were  stopped 
and  precluded  from  objecting  to  the  irregularity,  if  any,  in  the  proceedings.  To  have 
availed  themselves  of  the  insufficiency  of  the  Writ  of  Error,  they  ought  to  [13]  have 
put  a  Plea  on  the  Record  applicable  to  the  case. 

As  to  the  merits,  it  was  argued  that  Mrs.  Trynimer  did  not  express  any  intention 
to  exercise  hei'  power  :  and  that  it  is  a  rule  of  law  that  general  words  shall  not  amount 
to  an  exercise  of  a  power  of  appointment,  unless  the  language  of  the  instrument  has 
reference  to  the  power,  or  the  subject,  or  would,  in  the  genuine  and  legal  import  of 
the  language,  fail  of  effect  unless  it  amounted  by  construction  to  an  execution  of  the 
power. 

In  this  case  no  reference  is  made  in  the  will  of  Mrs.  Trymmer  to  the  power,  or  the 
subject,  and  the  language  of  her  will  has  fvdl  ojiei'ation  by  its  application  to  property 
of  which  Mrs.  Trynimer  was  seised  in  fee. 

The  following  authorities  were  cited: — Pro:  Sir  Ed.  Clare's  Case,  G  Rep.  17; 
Maddison  r.  Andrew,  1  Ves.  57  ;  Morgan  v.  Surman,  1  Tau.  289  ;  Roach  r.  Wadham, 
G  East,  289  ;  Dillon  v.  Dillon,  1  Ball  and  Be.  77  ;  Hales  v.  Margerum,  3  Ves.  299.— 
Con  :  Andrews  v.  Enimott,  2  B.  C.  C.  297  ;  Langham  v.  Nenny,  3  Ves.  467  ;  exparte 
Caswall,  1  Atk.  559  ;  Nannock  v.  Horton,  7  Ves.  391  ;  Bennet  r.  Aburrow,  8  Ves. 
G09  ;  Bradley  v.  Westcott,  13  Ves.  445  ;  Jones  v.  Tucker,  2  Mer.  533  ;  Jones  v.  Currie, 
1  Swan,  6C. 

For  the  Plaintiffs  in  Error. — The  Attorney  General  t  and  Serjeant  Peake. 

For  the  Defendants  in  Error. — The  SoUcitor-General  and  Mr.  Preston. 

[14]  The  case  was  argued  before  the  Judges  in  1829,  and  after  the  argument  a 
question  was  put  to  the  Judges,  which,  on  the  IGth  of  February,  1830,  was  answered 
by  the  Lord  Chief  Baron,  who  delivered  the  opinion  of  the  Judges  as  follows  : — 

The  Lord  Chief  Baron. — There  is  no  difference  of  opinion  among  the  Judges. 
The  question  which  they  have  had  to  consider,  in  pursuance  of  your  Lordships'  order, 
is  expressed  in  these  words  : — Whether,  upon  the  facts  stated  in  the  special  verdict  in 
this  case,  the  will  of  Sarah  Trymmer  operated  as  an  execution  of  the  power  of  appoint- 
ment of  that  moiety  of  the  tenements  in  Surrey,  of  which  she  was  tenant  for  life, 
with  the  power  of  appointment  stated  in  the  special  verchct. 

The  facts  stated  in  the  special  verdict,  which  it  is  material  to  recollect,  are  these  : — 

*  Standen  v.  Standen,  2  Ves.  jun.  589. 

t  Tindal,  shortly  afterwards  appointed  Chief  Justice  of  the  Common  Pleas. 
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In  the  year  1749,  estates,  one  moiety  of  which  is  now  in  question,  upon  tlie  death 
of  their  father,  Miles  Poole,  descended  upon  Sarah,  the  wife  of  Thomas  Scott,  and 
Elizabeth,  the  wife  of  Henry  Roake,  who  were  his  daughters  and  co-heirs.  In  1750, 
these  estates  were  vaHdly  settled  to  the  following  uses  : — One  full  undivided  moiety 
to  the  use  of  Thomas  Scott,  for  life  ;  remainder  to  the  use  of  Sarah  Scott,  his  wife, 
for  life  ;  remainder  to  the  use  of  such  person  or  persons,  and  for  such  estate  and  estates, 
as  the  said  Sarah  Scott,  whether  covert  or  sole,  should  by  any  deed  or  writing  under 
her  hand  and  seal,  to  be  sealed  and  executed  in  the  presence  of  three  or  more  credible 
witnesses,  with  or  witliout  power  of  revocation,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  her  last  will  and  testament,  to  be  by  her 
subscribed  and  published,  in  the  presence  [15]  of  three  or  more  credible  witnesses, 
from  time  to  time  direct,  limit,  or  ajjpoint  ;  and  for  want  of  appointment,  to  the 
use  of  the  children  of  that  marriage  ;  and  in  default  of  issue,  this  moiety  was  limited 
to  Elizabeth  Roake,  for  her  life,  with  limitations  to  her  family,  analogous  to  those 
which  I  have  mentioned  respecting  Sarah  Scott  and  her  family.  The  other  undivided 
moiety  was  limited  for  the  use  of  Elizabeth  Roake  for  life,  subject  to  limitations  exactly 
of  the  same  nature  and  description  with  those  I  have  already  mentioned  as  to  the 
preceding  moiety.  It  is  unnecessary  to  detail  them.  Sarah  Scott  survived  her  first 
husband,  Thonuis  Scott,  and  afterwards  intermarried  with  one  John  Trymmer, 
whom  she  also  survived.  She  became  a  widow  the  second  time,  in  1766.  In  1775 
she  purchased  the  other  undivided  moiety  from  the  family  of  Roake.  By  deeds  dated 
in  that  year,  that  moiety  was  conveyed  to  make  a  tenant  to  the  precipe,  in  order  to 
the  suffering  of  a  common  recovery  ;  which  recovery  it  was  declared  should  enure 
to  the  use  of  Henry  Roake  for  life,  with  remainder  to  Sai'ah  Trynimer,  the  widow  in 
fee.  Henry  Roake  died  in  December  1777,  and  by  his  death  Sarah  Trymmer  came 
into  the  possession  of  that  undivided  moiety. 

From  this  time,  therefore,  to  the  time  of  her  death,  she  had  the  absolute  and  entire 
interest  in  that  undivided  moiety  of  the  estate  which  had  been  originally,  by  the  deeds 
of  1750,  limited  to  the  family  of  Roake  :  and  as  to  her  own  moiety,  her  first  husband 
Thomas  Scott,  being  dead,  she  was  tenant  for  life  of  it,  with  the  power  of  appointment 
or  authority  before  particularly  stated  ;  and  in  default  of  appointment,  the  estates 
stood  [16]  limited  to  the  several  uses  I  have  also  before  stated. 

Such  were  the  rights,  interests  and  authorities  which  were  vested  in  Sarah 
Trymmer,  when  she  made  the  will  to  which  the  question  put  by  your  Lordships  refer. 
That  will  is  dated  on  the  6th  of  June,  1783,  has  all  the  solemnities  required  by  the 
deed  of  1750,  creating  the  power,  and  is,  so  far  as  respects  this  subject,  in  the  following 
words  : — "  I  hereby  give  and  devise  all  my  freehold  estates  in  the  city  of  London  and 
"  county  of  Surrey,  or  elsewhere,  to  my  nephew,  John  Roake,  for  his  life,  on  condition, 
"  that  out  of  the  rents  thereof  he  do,  from  time  to  time,  keep  such  estates  in  proper 
"  and  tenantable  repair  ;  and  on  the  decease  of  my  said  nephew,  John  Roake,  I  devise 
"  all  my  estates,  subject  to  and  chargeable  with  the  payment  of  £30  a  year  to  Anne, 
"  the  wife  of  the  said  John  Roake,  for  her  life,  by  even  quarterly  payments,  to  and 
"  among  his  children  lawfully  begotten,  equally,  at  the  age  of  twenty-one,  and  their 
"  heirs,  as  tenants  in  common  :  but  if  only  one  child  should  live  to  attain  such  age, 
"  to  him  or  her,  or  his  or  her  heirs,  at  his  or  her  age  of  twenty-one  :  And  in  case 
"  my  said  nephew,  John  Roake,  should  die  without  issue,  or  such  lawful  issue  should 
"  die  before  twentj'-one,  then  I  devise  all  the  said  estates,  chargeable  with  such  annuity 
"  of  £30  a  year,  to  the  said  Anne  Roake,  for  her  life,  in  manner  aforesaid,  to  and  among 
'"  my  nephews  and  nieces.  Miles,  Thomas,  John,  James,  and  Sarah  Pinfold,  and 
"  Susannah  Longman,  or  such  of  them  as  shall  be  then  living,  and  their  heirs  and 
"  assigns  for  ever." 

[17]  We  are  of  opinion  that  this  devise  is  not  an  execution  of  the  authority  given  to 
Sarah  Trymmer,  by  the  settlement  of  1750.  There  are  many  cases  upon  this  subject, 
and  there  is  hardly  any  subject  upon  which  the  principles  appear  to  have  been  stated 
with  more  uniformity,  or  acted  upon  with  more  constancy.  They  begin  with  Sir 
Edward  Clere's  case,*  in  the  reign  of  Queen  EUzabeth,  and  are  continued  down  to 
the  present  time  ;  and  I  may  venture  to  say,  that  in  no  instance  has  a  power  or 
authority  been  considered  as  executed,  unless  by  some  reference  to  the  jjower  or 

*  6th  Report,  fo.  17. 
6 


ROAKE  V.  DENN  [1830]  IV  BLIGH  N.  S. 

authority,  or  to  the  property,  which  was  the  subject  of  it ;  or  unless  the  provision 
made  b}-  the  person  intrusted  with  the  power  would  have  been  ineft'ectual,  would 
have  had  nothing  to  operate  upon,  except  it  were  considered  as  an  execution  of  such 
power  or  authority. 

In  this  case  there  is  no  reference  to  the  power,  there  is  no  reference  to  the  subject 
of  the  power,  and  there  is  sufficient  estate  to  answer  the  devise  without  calling  in 
the  aid  of  the  undivided  moiety  now  in  question  :  all  the  words  are  satisfied  by  the 
undivided  moiety  of  which  she  was  the  owner  in  fee.  It  is  said  that  the  present  is 
a  question  of  intention,  and  so,  perhaps,  it  is  ;  but  there  are  many  cases  of  intention, 
where  the  rules  by  which  the  intention  is  to  be  ascertained  are  final  and  settled.  It 
would  be  extremely  dangerous  to  depart  from  these  rules  in  favour  of  loose  speculation, 
respecting  intention  in  the  particular  cases.  It  is,  therefore,  that  the  wisest  Judges 
have  thought  proper  to  adhere  to  the  rules  I  have  [18]  mentioned,  in  opposition  to 
what  they  evidently  thought  the  probable  intention  in  the  particular  case  before 
them.  I  will  refer  to  one  only — to  Jones  r.  Tucker,*  before  Sir  William  Grant. 
In  that  case,  a  person  had  power  to  appoint  £100  ;  by  her  will  she  bequeathed  £100 
to  tlie  Plaintiff,  and,  it  was  said,  had  nothing  but  a  few  articles  of  furniture  of  her 
own  to  answer  the  bequest. 

The  language  which,  according  to  the  reporter,  Sir  William  Grant  used  was  this  : — 
"  In  my  own  private  opinion,  I  think  the  intention  was  to  give  the  £100,  which  the 
"  Testatrix  had  a  power  to  dispose  of  ;  but  I  do  not  conceive  that  I  can  judicially 
"  declare  it  to  have  been  executed."  The  only  circumstance  that  has  been 
pointed  out  as  furnishing  evidence  of  the  testatrix's  intending  to  execute  the 
power  in  question,  is  the  condition  annexed  to  the  devise  to  John  Roake,  the  devisee 
for  life,  viz.:  that  he  should,  out  of  the  rents  and  profits  of  the  devised  premises, 
keep  them  in  tenantable  repair.  I  say  this  is  the  only  circumstance,  because  it  has 
been  fixed  by  many  cases, t  that  using  the  words  "  my  estate,"  although  the  subject 
of  the  power  might  have  been  at  one  period  the  property  of  the  person  to  exercise, 
it  will  not  be  considered  as  in  execution  of  the  power.  We  are  of  opinion  that  the- 
direction  respecting  the  repairs,  has  no  effect  in  proving,  according  to  the  authorities, 
that  this  testatrix  meant  to  exercise  here  authority  over  the  undivided  moiety  of  this 
estate.  It  appears  to  us,  that  this  would  be  to  contradict  that  long  list  of  decisions 
to  which  I  have  referred,  and  would  be  [19]  to  indulge  an  uncertain  speculation  in 
opposition  to  positive  rules.  There  is  no  incongruity  in  directing  a  tenant  for  life 
of  an  undivided  moiety,  to  keep  his  share  of  the  premises  in  repair  ;  a  person  with 
such  an  interest  is  not  without  remedies  for  enforcing  repairs  ;  and,  at  the  worst, 
the  devise  would  make  him  liable,  as  against  the  remainder-man,  for  dilapidation. 

It  seems,  therefore,  to  my  brothers,  as  well  as  to  nie,  that  the  question  which  your 
Lordships  have  been  pleased  to  put  to  us  should  be  answered  in  the  negative,  and 
that  the  will  of  Sarah  Trymmer  did  not  operate  as  an  execution  of  her  power. 

The  Lord  Chancellor. — It  does  not  appear  to  me  that  there  is  any  real  difficulty 
in  the  case  ;  it  is,  therefore,  my  intention  to  move  for  your  Lordships'  judgment. 

It  will  be  proper  that  I  should  state  very  shortly  the  history  of  this  case.  It  was 
an  action  of  ejectment,  brought  in  the  Court  of  Common  Pleas,  for  the  purpose  of 
recovering  the  possession  of  certain  houses,  situate  in  the  county  of  Surrey ;  the 
jury  found  a  special  verdict,  and  upon  that  special  verdict  the  Court  of  Common  Pleas 
pronounced  judgment  for  the  Defendant.  A  writ  of  error  was  sued  out  from  that 
judgment,  and  the  Court  of  King's  Bench  were  of  opinion,  and,  after  argument, 
decided  against  the  judgment  of  the  Court  of  Common  Pleas,  which  was  reversed. 
The  case  then  came,  by  writ  of  error,  to  your  Lordships'  bar,  and  upon  that  occasion, 
in  consequence  of  the  difference  of  opinion  between  the  two  Courts,  as  well  as  the 
importance  of  the  question,  it  was  considered  by  your  Lordships  [20]  proper,  that 
the  Judges  should  he  requested  to  give  their  attendance.  The  Judges  were  accord- 
ingly summoned,  and  after  the  argument,  this  question  was  put  to  the  Judges  : — 
"  Whether,  upon  the  facts  stated  in  the  special  verdict  in  this  case,  the  will  of  Sarah 
"  Trymmer  operated  as  an  execution  of  the  power  of  appointment  of  that  moiety 
"  of  the  tenements  in  Surrey,  of  which  she  was  the  tenant  for  life,  with  the  power  of 
"  appointment  stated  in  the  special  verdict  ?  "     The  Judges  are  unanimously  of  opinion, 

*  2nd  Merivale,  Reports,  p.  533.  t  Sugden  on  Powers. 
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that  the  will  did  not  operate  as  an  execution  of  the  power  of  appointment ;  and  the 
opinion  which  they  have  so  expressed,  if  sanctioned  by  your  LordshijJS,  substantially 
decides  the  present  question. 

The  facts  of  the  case,  which  raised  this  question,  may  be  stated  in  a  very  few  words. 
Sarah  Trymmer  was  entitled  to  one  moiety  of  these  premises  in  fee  ;  she  was  tenant 
for  life  of  the  other  moiety,  with  a  power  of  appointment  in  fee  :  under  these  circum- 
stances she  made  her  will,  the  terms  of  which  have  been  read  to  your  Lordships.  The 
only  material  part  to  which  it  is  necessary  to  refer  is  this  : — "  I  hereby  give  and  devise 
"  all  my  freehold  estates  in  the  city  of  London  and  county  of  Surrey,  or  elsewhere, 
"  to  my  nephew,  John  Roake,  for  life,  on  condition  that,  out  of  the  rents  thereof 
"  he  do,  from  time  to  time,  keep  such  estates  in  proper  and  tenantable  repair ;  and 
"  on  the  decease  of  my  nephew,  John  Eoake,  I  devise  all  my  said  estates,  subject  to 
"  a  charge  of  £30  a  year,  to  Anne,  the  wife  of  the  said  John  Roake." 

Now  the  law  applicable  to  this  question,  as  [21]  has  been  stated  by  the  Lord  Chief 
Baron,  has  been  settled  by  a  long  series  of  decisions,  from  the  case  which  has  been 
referred  to  in  the  time  of  Sir  Edward  Coke,  Sir  Edward  Clere's  case,  down  to  the 
present  time,  that  if  the  will,  which  is  insisted  upon  as  the  execution  of  the  power, 
does  not  refer  to  the  power,  and  if  tlie  dispositions  of  the  will  can  be  satisfied  without 
their  being  considered  to  be  an  execution  of  the  power,  unless  there  are  some  other 
circumstances  to  shew  that  it  was  the  intention  of  the  devisor  to  execute  the  power 
of  appointment  by  the  will,  under  such  circumstances  the  Courts  have  uniformly 
decided  that  the  will  is  not  to  be  considered  to  be  an  execution  of  the  power.  Now, 
in  this  case  there  is  no  reference  in  the  will  to  the  power ;  there  was  other  property 
in  the  county  of  Surrey,  sufficient  to  satisfy  the  terms  of  the  will ;  and  there  is  no 
circumstance  whatever  to  satisfy  my  mind,  as  I  conceive  it  ought  to  be  satisfied,  that 
there  was  a  manifest  intention  in  the  testatrix  to  execute  an  appointment  under 
the  power  given  by  this  will. 

Under  these  circumstances,  I  conceive  I  am  bound  to  say,  that  whatever  private 
opinion,  whatever  conjectural  opinion,  I  may  entertain  respecting  the  intention  of 
the  testatrix,  the  will  is  not  an  execution  of  the  power ;  and  for  these  reasons,  which 
have  been  stated  more  in  detail  by  the  Lord  Chief  Baron,  I  am  of  opinion,  that  the 
opinion  which  has  been  delivered  by  the  Judges  is  correct,  and  that  the  judgment 
of  the  Court  of  King's  Bench  ought  to  be  affirmed.  I  beg  leave,  therefore,  to  move 
that  that  judgment  be  affirmed  accordingly. 

[22]  Lord  Wj'nford. — After  the  opinion  which  has  been  delivered  by  the  Lord 
Chief  Baron,  it  is  not  m}-  intention  to  occupy  your  Lordships'  time  for  many  minutes. 
The  noble  and  learned  Lord  has  referred  to  the  history  of  this  cause ;  I  rather  think 
that  I  am  better  acquainted  with  the  history  of  this  cause  than  the  noble  and  learned 
Lord,  for  I  was  in  the  Court  below  when  it  was  decided  ;  and  it  is  due  to  that  Court 
to  state,  that  no  pains  were  spared  in  its  decision,  for  it  occupied  the  consideration 
of  the  Court  six  months — a  longer  time  than  any  other  case  I  remember  :  the  Court 
were  six  months  labouring  upon  the  case  before  it  was  decided.  After  the  opinion 
which  has  been  expressed,  I  will  not  enter  into  the  particulars  of  the  cases  which  have 
been  decided  ;  my  opinion  was  perfectly  in  accordance  with  those  cases  ;  and  in  the 
result  to  which  I  came,  I  considered  myself  as  acting  in  conformity  with  the  principles 
laid  down  in  those  cases. 

The  Lord  Chief  Baron  has  very  truly  stated,  that  this  is  a  question  of  intention. 
I  feel  satisfied  that  if  this  question  had  been  proposed  to  a  thousand  persons,  nine 
hundred  and  ninety-nine  would  have  beeii  of  opinion  that  the  intention  of  this  party 
was  to  give  this  property  in  execution  of  the  power  of  appointment,  and  would  have 
said  that  it  is  contrary  to  justice  that  these  parties  should  not  have  it ;  but  I  agree 
with  the  Lord  Chief  Baron,  that,  unfortunately,  we  are  confined  by  the  rules  which 
have  been  laid  down.  Rules,  with  respect  to  evidence  of  intention,  are  bad  rules, 
and  I  trust  I  shall  live  to  see  them  no  longer  binding  on  the  Judges. 

I  agree  that  we  must  decide  in  conformity  to  [23]  Clere's  case,  in  which  it  has 
been  decided  that  a  power  is  not  executed  unless  there  be  in  the  instrument  in  which 
it  is  professed  to  be  executed,  a  reference  to  the  jjower  ;  or  unless  the  estate  in  question 
is  referred  to,  or  that  the  instrument  will  otherwise  be  entirely  inoperative.  That 
is  the  principle  stated  liy  the  Lord  Chief  Baron — that  was  the  principle  acted  upon 
in  this  case  by  the  Court  of  Common  Pleas  ;  and  if  the  estate  is  not  referred  to,  the 
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judgment  of  the  Court  of  Common  Pleas  is  clearly  inconsistent  with  the  established 
cases  :  but  I  conceive  the  estate  is  referred  to,  and  I  beg  leave  to  state,  after  having 
paid  a  great  deal  of  attention  to  this  subject,  and  I  state  that,  without  the  possibility 
of  contradiction  by  any  noble  or  learned  Lord,  that  this  precise  case  never  occurred 
before.  There  is  no  case  to  be  found  in  the  books,  in  which  a  decision  has  been  pro- 
nounced, where  the  estates  were  in  moieties  ;  that  is,  where  the  party  has  one  part 
of  the  estate  in  her  own  right,  and  the  other  under  a  deed  connected  with  a  power. 
If  that  case  had  been  decided,  I  should  have  felt  myself  bound  by  it.  and  so  would 
those  Judges  who  concurred  in  the  decision  in  the  Court  of  Common  Pleas. 

Then  the  question  is,  whether  we  are  bound  in  such  a  case ; — whether  it  is  one 
to  which  such  technical  rules  apply.  Is  the  estate  referred  to  in  this  case  1  1  conceive 
it  is.     The  old  lady,  Mrs.  Trymmer,  had  houses  in  Surrey. 

This  cause  has  been  under  discussion  in  the  Courts  below,  and  in  this  House, 
from  the  year  1823  to  the  present  time  ;  I  mention  that,  because  it  is  a  fit  subject 
for  the  consideration  of  noble  Lords.  In  1823  this  case  was  tried  [24]  in  the  county 
of  Surrey,  and  from  that  time  to  the  present,  it  has  been  in  a  course  of  litigation  :  I 
believe  the  whole  property  was  worth  only  £1200.  She  possessed  these  houses  in 
the  county  of  Surrey,  having  purchased  one  moiety,  and  having  the  other  moiety 
by  the  instrument  executed  on  her  marriage  with  her  husband,  by  which  she  had 
the  power  to  dispose  of  that  moiety  ;  so  that  she  had  the  entire  interest  in  one-half, 
and  in  the  other  an  estate  for  life,  with  a  power  of  disposition. 

From  the  difference  of  opinion  which  we  have  witnessed  in  another  case  *  to-day, 
nobody  can  be  quite  sure  what  is  law,  and  what  is  not  law  ;  but  I  always  supposed  it 
to  be  law,  that  that  which  a  party  has  a  power  of  giving,  must,  under  such  circum- 
stances, be  taken  to  have  been  given  ;  the  testatrix  had  power  over  both  tlie  moieties 
of  the  estate — she  had,  therefore,  a  complete  right  over  the  whole.  The  words  in 
the  will,  upon  which  this  question  arises,  are  these  : — "  I  hereby  give  and  devise  all 
"  my  freehold  estates  in  the  city  of  London  and  county  of  Surrey,  or  elsewhere,  to  my 
"  nephew,  John  Roake,  for  his  life,  on  condition  that,  out  of  the  rents  thereof,  he  do, 
"  from  time  to  time,  keep  such  estates  in  proper  and  tenantable  repair  ;  and  on  the 
"  decease  of  my  nephew,  John  Roake,  I  devise  all  my  said  estates,  subject  to,  and 
"  chargeable  with,  the  payment  of  £30  a  year  ;  "  and  so  on.  Now,  when  she  says,  I 
"  give  and  devise  all  my  freehold  estates,"  what  did  she  mean  1  We  are  told  she  meant 
only  this  : — I  give  all  the  estates  in  which  I  have  a  property,  not  [25]  those  over 
which  I  have  a  power  and  control.  But  it  is  not  sufficient  to  say,  that,  by  the  exercise 
of  ingenuity,  that  may  be  made  out  to  be  the  rule  of  construction  ;  we  must  look 
at  the  whole  instrument,  and  not  at  any  particular  part.  In  another  place  she  directs, 
that  the  person  who  holds  shall  repair.  Why,  what  is  he  to  repair  1  Is  he  to  repair 
one-half  of  the  tenement,  the  other  half  being  in  another  person  ?  Is  each  to  have 
the  undivided  moiety  1  If  so,  surely  he  cannot  repair  at  all.  It  is  clear,  that  in 
speaking  of  her  freehold  estates  in  the  former  part  of  her  will,  she  is  speaking  of  all 
her  estates  ;  and  that  in  providing  for  the  repairing  and  keeping  up  the  estate,  she 
meant  him  to  repair  and  keep  up  the  whole  estate. 

But  whatever  my  opinion  may  have  been,  and  however  diligently  formed,  as 
long  as  I  have  the  honour  of  sitting  in  this  House,  whenever  the  Judges  of  the  land 
tell  me  what  is  the  law,  I  will  never  vote  against  that  which  they  declare  to  be  the 
law  ;  nor  will  I,  by  any  argument  on  my  part,  endeavour  to  prevail  on  any  of  youi' 
Lordships  to  do  so.  Whenever  there  is  a  difference  of  opinion,  I  shall  regulate  my 
own  opinion,  as  well  as  I  can,  by  that  which  the  learned  Judges  have  declared  as  the 
law  ;  and  though  agreeing  in  the  rule,  yet  perceiving,  as  I  did,  the  distinction  which. 
I  have  mentioned  between  this  case  and  the  class  of  cases  which  have  been  decided, 
I  was  induced  to  come  to  the  result,  which  I  expressed  as  my  opinion  in  the  Court 
below,  I  shall  concur  most  cheerfully  with  the  learned  Lord  on  the  woolsack,  who  has 
moved  that  the  judgment  of  the  Court  of  King's  Bench  be  afSrmed. 

[26]  Lord  Tenterden. — I  agree  entirely  with  the  unanimous  opinion  of  the  Judges, 
which  has  been  delivered  to  your  Lordships  by  the  Lord  Chief  Baron  ;  and  I  think, 
in  such  cases,  it  is  much  safer  to  abide  by  general  rules  and  principles,  than  to  enter 
into  nice  constructions  by  which  we  may  be  misled.     The  Court  of  King's  Bench 
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considered  that  this  case  was  governed  by  the  series  of  cases  which  had  been  decided  ; 
and  that,  in  consequence,  the  will  was  not  an  execution  of  the  power  of  appointment. 
Retaining  that  opinion,  the  grounds  of  which  have  been  very  clearly  stated  by  the 
Lord  Chief  Baron,  I  beg  to  state,  without  further  observation,  that  I  concur  in  the 
motion  that  the  judgment  be  affirmed.  , 
Judgment  affirmed. 


[27]  lEELAND. 

COURT  OF  EXCHEQUER  CHAMBER. 


Owen  Wynne,  Esquire,  M.P. — Plaintiff  (in  Error) ;  Sir  George  Abercrombie 
EoBiNSON,  Baronet,  Frederick  John  Pigou,  and  Walter  Stirling, 
Baronet,  Defendants  (in  Error)  [1830]. 

[Mews'  Dig.  i.  266  ;  v.  1263.     S.C.  in  Exchequer,  Hayes,  336.] 

By  the  Irish  statute,  10  and  11  Car.  I.  c.  2,  s.  7,  it  is  enacted,  that  charges 
imposed  by  any  parson  upon  his  benefice,  shall  be  eflfectual  for  such  time 
only  as  he  shall  be  resident  upon  his  benefice,  without  absence  above  eighty 
days  in  any  one  year  ;  and  that  all  covenants,  bonds,  statutes  merchant, 
and  of  the  staple  recognizances,  judgments,  and  all  other  like  assurances, 
made,  acknowledged,  or  suffered  by  any  such  beneficer,  or  collaterally  on 
his  behalf,  for  the  enjoying  the  houses,  lands,  tithes,  and  other  profits 
of  such  benefices,  or  any  part  thereof,  otherwise,  or  for  any  longer  or 
other  time,  or  whereby  any  such  beneficer  shall  be  inforced  to  resign,  etc.  ; 
and  likewise  all  covenants,  bonds,  and  other  assurances,  made,  to  the  intent 
to  force  such  beneficer  to  be  resident,  for  the  upholding  of  every  grant, 
lease,  alienation,  or  charge,  etc.  shall  be  void,  to  all  intents  and  purposes. 
By  the  Irish  statute,  10  and  11  Car.  I.  c.  3,  it  is  enacted,  that  all  gi-ants, 
leases,  alienations,  charges,  and  incumbrances,  made,  etc.  by  any  arch- 
bishop, or  other  dignitary  ecclesiastical,  parsons,  vicars,  etc.  of  any  lands, 
tenements,  or  hereditaments,  parcel  of  their  possessions,  other  than  such 
leases  and  grants  as  therein,  or  in  any  other  Act  passed  in  the  then  present 
session  of  Parliament,  authorized,  shall  be  void. 

R.  W.  being  possessed  of  a  certain  vicarage,  and  also  a  rectory  and  chantor- 
ship,  in  Ireland,  in  consideration  of  a  sum  of  £6000  advanced  to  him  by 
the  Globe  Insurance  Company,  granted  to  them,  and  charged  upon  his 
said  benefices,  an  annuity  of  £825  5s.  Irish  currency,  for  a  term  of  99 
years,  if  [28]  R.  W.  should  so  long  live.  By  a  bond  and  warrant  of  attorney 
of  the  same  date,  with  and  reciting  the  indenture,  and  reciting  that  the 
annuity  should  be  stiU  farther  secured  by  the  bond  and  want  of  attorney, 
R.  W.  and  0.  W.  became  bond  to  certain  trustees  for  the  Globe  Company, 
in  a  penal  sum  of  £6000  conditioned  payment  of  the  annuity. 

Held,  that  the  collateral  security  by  the  bonds  was  valid,  although  the  charge 
on  the  benefice  were  void  under  the  statutes. 

By  an  indenture  bearing  date  the  1st  of  February,  1811,  made  between  Richard 
Wynne,  Clerk,  of  the  first  part :  Sir  Thomas  Theophilus  Metcalfe,  Baronet,  George 
Abercrombie  Robinson,  Frederick  John  Pigou,  Esquires,  and  Sir  Walter  Stirling, 
Baronet,  Directors  of  the  Globe  Assurance  Company,  and  Trustees  on  their  behalf, 
of  the  second  part ;  and  Thomas  Monsell,  of  the  third  part ;  after  reciting  that  the 
said  Richard  Wynne  was  possessed  of  the  Vicarage  of  Urney  and  Annagaliffe,  the 
Rectory  of  Annagh,  and  the  Chantorship  of  Elphin  ;  and  also  reciting  that  the  said 
Richard  Wynne  had  effected  an  Insurance  on  his  life,  to  the  amount  of  £6000  Irish 
currency  ;  and  that  the  said  Richard  Wynne  had  contracted  with  the  Globe  Assur- 
ance Comitany  for  an  annuity  of  £825  5s.  Irish  currency,  for  a  term  of  ninety-nine 
years,  provided  the  said  Richard  Wynne  should   so  long  live  :    It  was  by  the  said 
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Indenture  witnessed,  that  in  consideration  of  the  said  sum  of  £6000  so  paid  to  tlie 
said  Richard  Wynne,  by  the  said  Sir  Thomas  Theophihis  Metcalfe,  George  Aber- 
crombie  Robinson,  Frederick  John  Pigou,  and  Sir  Walter  Stirling,  on  behalf  of  the 
said  comjsany  ;  and  [29]  also  in  consideration  of  10s.  he  the  said  Richard  Wynne 
did  give,  grant,  bargain,  and  sell,  to  the  said  Sir  Thomas  Theophilus  Metcalfe,  George 
Abercrombie  Robinson,  Frederick  John  Pigou,  and  Sir  Walter  Stirling,  their  exe- 
cutors, administrators,  and  assigns,  one  annuity  or  clear  yearly  sum  of  £825  5s.  of 
lawful  money  of  Ireland,  to  be  paid  and  payable  during  the  said  term  of  ninety-nine 
years,  if  the  said  Richard  Wynne  should  so  long  live,  to  be  charged  and  chargeable  upon, 
and  yearly  issinng  and  payable  out  of,  all  that  and  those  the  several  tithes,  glebes, 
and  glebe  lands,  profits,  salaries,  and  emoluments  arising  out  of,  or  in,  or  belonging 
to,  the  said  united  Vicarages  of  Urney  and  AnnagalifFe,  otherwise  Cavan  ;  and  said 
Rectory  of  Annagh,  otherwise  Bulturbet,  and  the  said  Chantorship  of  Elphin,  and 
the  said  glebe  lands  and  rectorial  tithes  of  the  Parishes  of  Kilcola,  Kilcorkey,  Creeve, 
and  KUmacumpsey ;  and  out  of  aU  privileges,  profits,  commodities,  advantages, 
emoluments,  hereditaments,  and  appurtenances  whatsoever,  to  the  said  benefices, 
tithes,  glebes,  hereditaments  and  premises,  thereby  charged  with  the  payment  of  the 
said  annuity,  or  yearly  rent,  or  sum,  belonging  or  appertaining,  or  known  or  deemed, 
to  be  part  and  parcel  thereof  :  To  hold,  receive,  and  take  the  said  annuity,  or  yearly 
rent  or  sum  of  £825  5s.  unto  the  said  Sir  Thomas  Theophilus  Metcalfe,  George  Aber- 
crombie Robinson,  Frederick  John  Pigou,  and  Sir  Walter  Stirhng,  their  executors, 
administrators,  and  assigns,  for  the  said  term  of  ninety-nine  years,  to  commence 
from  the  day  before  the  date  of  the  said  Indenture,  if  the  said  Richard  Wynne  should 
so  long  live,  and  to  be  [30]  paid  and  payable  quarterly  at  the  times  and  places  therein 
mentioned,  without  any  deduction  or  abatement  whatsoever  out  of  the  same  by 
authority  of  Parliament  or  otherwise  howsoever  ;  the  first  quarterly  payment  of 
the  said  yearly  rent  to  be  made  on  the  I'Jth  day  of  May  then  next  ensuing,  if  the  said 
Richard  Wynne  should  be  then  living  ;  and  if  the  said  Richard  Wynne  should  happen 
to  die  before  any  of  the  said  quarterly  days,  then  a  proportionate  part  of  the  said 
"annuity  was  to  be  jsaid. 

The  deed  contained  a  power  to  Sir  Thomas  Theophilus  Metcalfe,  George  Abercrombie 
Robinson,  Frederick  John  Pigou,  and  Sir  Walter  Stirling,  their  executors,  adminis- 
trators, and  assigns,  to  enter  and  distrain  the  benefices,  glebes,  and  premises,  if  the 
annuity  or  yearly  rent  were  not  paid  within  twenty-one  days  from  the  respective 
days  of  payment,  and  to  dispose  of  the  distress  so  made  in  like  manner  as  distresses 
taken  for  rent : — And  also  a  further  power  to  Sir  Thomas  Theophilus  Metcalfe,  George 
Abercrombie  Robinson,  Frederick  John  Pigou,  and  Sir  Walter  Stirling,  their  exe- 
cutors, administrators,  and  assigns,  in  case  the  rent-charge  should  be  unpaid  for 
thirty-one  days  after  any  of  the  said  days,  to  enter,  although  no  legal  demand  had 
been  made,  and  to  hold,  receive,  and  take  the  said  benefices  and  premises,  and  the 
profits  thereof  to  their  own  use,  until  the  animity  and  all  arrears  should  be  satisfied. 

It  was  by  the  Indenture  also  witnessed,  that  in  consideration  of  the  said  sum  of 
£6000,  and  for  more  effectually  securing  the  said  annuity  or  yearly  rent  of  £825  5s. 
and  in  consideration  of  [31]  10s.  paid  to  said  Richard  Wynne  by  said  Thomas  Monsell, 
he,  the  said  Richard  Wynne,  at  the  request  and  on  the  nomination  and  appointment 
of  the  said  Sir  Thomas  Theophilus  Metcalfe,  George  Abercrombie  Robinson,  Frederick 
John  Pigou,  and  Sir  Walter  Stirling,  testified  by  their  being  parties  to  and  executing 
the  said  deed,  did  grant,  bargain,  sell,  and  demise,  to  the  said  Thomas  Monsell,  his 
executors,  administrators,  and  assigns,  all  that  and  those  the  said  benefices,  tithes, 
glebes,  hereditaments,  salaries,  emoluments,  and  premises,  therein  before  mentioned, 
and  thereby  charged  with  the  said  annuity  or  yearly  rent,  with  the  appurtenances, 
to  hold  the  same,  with  their  appurtenances,  unto  the  said  Thomas  Monsell,  his 
executors,  administrators,  and  assigns,  for  the  term  of  500  years  from  thence  next 
ensuing,  provided  the  said  Richard  Wynne  should  so  long  live,  upon  trust  that  if  the 
said  annuity  or  yearly  rent  of  £825  5s.  should  at  any  time  be  in  arrear  for  forty  days 
next  after  the  same  ought  to  be  paid,  then  that  the  said  Thomas  Monsell,  his  executors, 
administrators,  or  assigns,  should,  out  of  the  said  benefices,  etc.  and  out  of  the  rents 
etc.  thereof,  or  by  leasing,  demising,  or  mortgaging,  or  selling  the  same  premises,  or 
any  pait  thereof,  raise  such  sum  of  money  as  would  be  sufficient  for  payment  of  the 
said  annuity,  and  all  arrears  thereof,  and  all  costs  attending  the  recovery-  thereof. 
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By  a  bond  and  warrant  of  attorney,  bearing  date  the  1st  of  February,  1811,  and 
reciting  the  indenture  of  the  same  date,  and  that  tlie  said  annuity  should  be  still 
further  secured  by  the  said  bond  and  warrant  of  attorney,  and  also  reciting  [32] 
that  the  said  Richard  Wynne  should  be  at  liberty  to  repurchase  the  said  annuity 
upon  such  terms  and  conditions  as  were  mentioned  in  the  said  Indenture  :  the  said 
Richard  Wynne  and  Owen  Wynne,  the  Plaintiff  in  Error,  were  jointly  and  severally 
bound  to  the  said  Sir  Thomas  Theophilus  Metcalfe,  George  Abercrombie  Robinson, 
Frederick  John  Pigou,  and  Sir  Walter  Stirling,  in  the  penal  sum  of  £6000  of  lawful 
money  of  Ireland,  to  be  paid  to  them,  their  heirs,  executors,  administrators,  and 
assigns,  and  every  of  them,  conditioned  for  the  payment  of  the  said  annuity  or  yearly 
rent  of  £825  5s.  or  of  such  part  thereof  as  should  not  be  repurchased  pursuant  to 
the  agreement,  on  the  days  and  times  mentioned  in  the  before-recited  Indenture, 
and  also  for  the  payment  of  any  proportional  part  of  the  annuity  or  yearly  rent,  in 
the  event  of  Richard  Wynne's  dying  before  the  period  when  any  of  such  quarterly 
payments  should  become  due. 

In  Trinity  Term,  181G,  separate  judgments  were  entered  on  the  said  bond  and 
warrant  of  attorney,  against  Messrs.  Richard  and  Owen  Wynne,  in  the  Court  of 
Exchequer ;  Mr.  Richard  Wynne  having,  as  the  Globe  Insurance  Company  alleged, 
suft'ered  an  arrear  to  grow  due  of  the  said  rent  charge,  amounting  to  the  sum  of 
£3211. 

The  Plaintiff  in  Error  was  applied  to  for  payment  of  these  arrears,  and  he  having 
declined  to  pay  the  same,  a  suggestion  was  filed  upon  the  conditional  bond  against 
him  and  his  brother  the  said  Richard  Wynne. 

On  the  25th  of  April,  1825,  the  Plaintiff  in  Error  obtained  an  order  from  the 
Court  of  Exchequer,  by  whicli  the  Globe  Insurance  Company  was  [33]  ordered  to 
declare  on  the  bond,  and  on  or  about  the  8th  day  of  June,  1825,  the  said  Company 
filed  a  declaration  on  the  said  bond,  to  which  the  Plaintiff  in  Error  pleaded  first,  Non 
est  factum  ;  Secondly,  that  the  deed  was  void,  as  affecting  ecclesiastical  benefices, 
with  cure  of  souls  ;  Thirdly,  that  supposing  the  deed  was  originally  valid,  it  had 
become  void,  because  the  said  Richard  Wynne  had  not  resided  on  his  benefices 
without  absence  for  eighty  days  in  any  one  year  since  the  date  of  the  said  indenture 
and  writing  obligatory  ;  Fourthly,  that  the  Plaintiffs  had  released  £20  18s. -id.  part 
of  said  annual  sum  of  £825  5s.:  and.  Fifthly,  that  the  consideration  of  the  bond 
was  usurious. 

On  the  first  plea  of  non  est  factum,  and  the  fifth  plea  of  usury  the  Plaintiffs  joined 
issue,  and  to  the  second  and  third  pleas  they  filed  a  general  demurrer,  and  to  the 
fourth  plea,  they  filed  a  special  demurrer  ;  the  Plaintiff  in  Error  rejoined  issuably 
to  the  replication  to  the  first  and  fifth  pleas  ;  and  joined  in  demurrer  as  to  the  other 
pleas  ;  and  on  the  17th  day  of  May,  1826,  the  issues  in  fact  came  on  to  be  tried,  when 
a  verdict  was  had  for  the  Defendants  in  Error  on  both  issues. 

By  the  Irish  statute  10  and  11  Car.  I.  c.  2,  s.  7,  it  is  enacted,  that  all  alienations, 
charges,  and  incumbrances,  imposed  or  sufl'ered  by  any  parson,  vicar,  or  beneficer 
of  any  benefice,  having  cure  of  souls,  within  the  kingdom  of  Ireland,  of  or  upon  his 
benefice,  or  any  part  thereof,  shall  be  effectual  for  such  time  only  as  such  beneficer 
shall  be  resident  upon  his  said  benefice,  without  absence  from  the  same  above  eighty 
days  in  any  one  year  ;  and  that  all  covenants,  bonds,  and  [34]  other  assurances, 
thereafter  made  or  acknowledged  by  any  such  beneficer,  or  collaterally  on  his  behalf, 
for  the  enjoying  the  houses,  lands,  tithes,  and  other  profits  of  such  benefices,  or  any 
part  thereof,  otherwise,  or  for  any  longer  or  other  time  than  as  aforesaid,  shall  be 
utterly  void.  And  by  the  Irish  statute,  10  &  11  Car.  I.  c.  3,  it  is  enacted  that  all 
grants,  leases,  alienations,  charges,  and  incumbrances,  to  be  made,  done,  or  suffered 
by  any  archbishop,  bishop,  dean  and  chapter,  archdeacon,  prebendary,  or  other  digni- 
tary ecclesiastical,  parson,  vicar,  etc.  of  any  lands,  tenements,  or  other  hereditaments, 
parcel  of  their  possessions,  or  in  any  way  belonging  to  the  same,  other  than  such 
leases  and  grants  as  therein,  or  in  any  other  act  made  in  the  then  present  Parliament 
expressed  or  authorised  to  be  made,  shall  be  utterly  void. 

The  general  demurrers  were  argued  in  the  Court  of  Exchequer  in  Ireland,  in 
Easter  Term,  in  the  year  of  our  Lord  1826,  and  judgment  given  against  the  Plaintiff 
in  Error.     The  special  demurrer  was  abandoned. 

The  Plaintiff  thereupon  brought  his  writ  of  error  on  the  judgment  of  the  Court 
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of  Excliequer,  to  the  C'ourt  of  Exchequer  C'liamher  in  Irehind.  where  the  same  was 
argued,  and  the  judgment  of  the  Court  of  Exchequer  was  affirmed. 

For  the  Plaintiffs  in  Error. — The  SoHcitor  General  and  Mr.  Swanston. 

It  has  been  frequently  decided  upon  the  law  of  England,  that  when  a  beneficed 
clergyman  has  executed  an  instrument,  affecting  his  bene-[35]-fice,  and  doe.s  not 
reside  for  the  number  of  days  requisite,  or  is  absent  beyond  the  number  of  days  per- 
mitted, his  grant  becomes  void  instantly,  ipso  facto  ;  and  it  has  been  settled,  that 
a  party  who  has  chosen  not  to  reside,  can  take  advantage  of  the  invalidity  of  the  instru- 
ment he  has  exeoited,  and  which  has  become  void  by  his  own  non-residence.  Jt 
is  the  policy  of  the  act  that  makes  it  void  ;  the  act  has  directly  and  imperatively 
avoided  the  opei'ation  of  all  such  instruments  :  and  although  the  party  may,  by  his 
own  absence,  have  caused  the  illegality  of  the  deed,  he  may  take  advantage  of  it  and 
recover  his  property  precisely  upon  that  ground.* 

By  the  statute  law  of  Ireland,  every  annuity  upon  ;i  benefice,  not  a  lease  to  hold 
to  farm  in  the  way  provided  by  the  statute,  becomes  void  to  all  intents  and  purposes 
whatsoever,  and  therefore  there  could  not  be  any  security  upon  a  benefice  in  Ireland. 

It  was  held,  before  the  late  act,  in  England,  that  the  statute  of  Elizabeth  t  had  the 
same  operation,  and  that  you  coidd  not  grant  any  rent-charge  or  annuity,  or  lay  any 
burthen  upon  any  property  belonging  to  the  church,  in  consequence  of  that  statute, 
except  in  the  manner  authorised  by  the  statute  itself.  By  this  statute  a  deed  of  demise, 
or  a  grant  with  power  of  distress  and  entry,  were  altogether  void  by  the  law  of  Ireland. 
If  the  question  depended  simply  upon  that  point,  it  would  be  argued  that,  according 
to  decisions  in  this  country,  if  there  be  an  independent  covenant  in  a  deed  to  secure 
an  annuity,  upon  that  covenant  [36]  a  party  may  recover,  although  the  grant  quoad 
the  benefice  was  void  by  the  statute.  I  need  not  trouble  myself  with  that  view  of 
the  case,  because  the  Irish  statute  makes  not  only  the  instrument  itself  but  every 
collateral  security  utterly  void,  to  all  and  every  intent  and  purpose  whatsoever,  if 
there  is  not  a  residence  for  eighty  days. 

As  representing  the  Plaintiff'  in  Erroi-,  I  stand  in  a  different  situation,  and  in  a 
better  situation  than  the  grantor  could  have  stood  in,  because  a  surety  comes  in  without 
any  consideration,  and  can  only  be  bound  literally  as  far  as  the  law  has  bound  him, 
and  as  far  as  there  was  a  binding  contract,  beyond  that  which  is  altogether  a  strict 
and  legal  consideration. 

Although  where  a  thing  is  forfeited  by  the  common  law,  as  if  you  give  a  bond 
to  do  that  which  is  prohibited  by  the  common  law,  (I  am  not  speaking  of  a  thing 
malum  in  se,  but  a.  thing  prohibited)  and  the  bond  is  also  for  doing  something  legal, 
the  common  law  will  airange  the  matter,  and  consider  the  bond  good  as  to  part,  and 
bad  only  as  to  that  which  is  illegal.  That  is  not  the  statute  law  ;  l)ut  if  a  statute 
imperatively  provides  that,  upon  the  happening  of  a  particular  event,  the  instrument 
shall  be  utterly  void  in  law,  to  all  and  every  intent  and  purpose  whatsoever,  it  is  not 
in  the  power  of  any  Judge  to  uphold  any  part  of  the  instrument,  and  to  give  it  an 
independent  and  abstract  operation,  as  a  separate  matter,  and  not  depending  upon, 
or  connected  with,  that  which  must  be  void,  as  within  and  contrary  to  the  words  of 
the  act. 

In  the  case  of  Lee  and  liis  Wife  r.  Coleshillt  it  [37]  was  said  by  Drewe  to  have 
been  held  in  the  Queen's  Bench,  that  if  a  parson  makes  a  lease,  which  is  void  by  the 
statute  for  non-residence,  and  there  is  an  obligation  for  the  performance  of  covenants, 
although  there  be  .some  covenants  therein  which  do  not  concern  the  lease,  yet  the 
bond  is  entirely  void  ;  otherwise  all  the  meaning  of  the  statute  should  be  defrauded, 
by  putting  in  a  lawful  covenant  within  the  indenture. 

Another  case,  establishing  the  same  proposition,  is  Sir  Daniel  Norton  r.  Symmes.§ 
There  the  distinction  was  jirecisely  taken  between  a  bond  to  do  that  which  is  partly 
void  in  law,  and  that  which  was  to  secure  a  thing  made  void  by  statute.||  The  act 
provides  that  the  moment  the  beneficer  ceases  to  be  resident  for  a  period  of  eighty 

*  Frogmorton  v.  Scott,  i  East,  467. 

t  See  13  Eliz.  c.  20  ;   14  Ehz.  c.  11  ;   18  Eliz.  c.  11  ;  and  4.3  Eliz.  c.  9. 
X  Croke  Eliz.  .529. 
§  Hobart's  Reports,  p   12. 
II  See  Mouys  v.  Leake,  8  Term  Rep.  411. 
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days,  then  the  whole  itistrument  becomes  utterly  void  in  law,to  all  intents  and  purposes: 
this  is  an  act  that  allows  of  nothing  but  a  strict  construction.  No  construction  can 
be  given  in  lieu  of  that  wliich  the  act  has  directed  ;  the  act  has  expressly  dii-ected, 
in  so  many  words,  that  he  shall  not  be  absent  more  than  so  many  days.  It  leaves 
him  to  be  absent,  if  he  pleases,  but  it  states  the  result  of  that  absence  ;  and  it  is  a 
remarkable  circumstance  as  to  that  clause,  that  at  tlie  latter  end  of  it,  it  makes  void 
any  obligations  to  enforce  his  residence.  It  might  have  been  supi^osed  that  the  object 
was,  that  the  beneficer  should  reside,  and  that  an  obligation  to  enforce  his  residence 
would  have  been  reasonable,  and  consistent  with  the  view  of  the  legislature  :  but  by 
that  provision  it  was  meant,  that  every  instrument  afl"ecting  to  [38]  charge  a  benefice, 
should  be  destroyed  utterly  in  case  he  should  not  be  actually  resident  during  the 
whole  year,  except  eiglity  days,  and  it  makes  void  any  obligation  which  was  given 
by  any  party  that  he  should  reside  :  they  meant  that  the  party,  in  case  of  non-resi- 
dence, by  which  the  instrument  should  become  void,  should  not  have  any  security 
against  the  benefice ;  it  did  not  mean  that  any  body  dealing  with  a  security  upon 
a  benefice,  should  have  any  security  against  the  jjarson  ;  it  was  not  merely  against 
the  benefice,  if  he  did  not  reside,  but  that  he  should  not  have  any  security  against 
the  person  of  the  parson,  or  the  property  of  the  parson,  in  consequence  of  his  non- 
residence  ;  so  that  the  policy  was  not  merely  to  cut  down  the  grant,  as  affecting  the 
benefice,  that  was  only  one  part ;  but  another  part  of  the  object  of  the  policy  was  to 
cut  down  and  utterly  render  void  every  attempt  to  compel  him  to  reside  ;  the  effect 
of  which,  if  allowed  to  be  legal,  would  be,  that  they  could  recover  at  law  for  the  loss 
they  sustained  by  his  non-residence,  which  was  not  the  intention  of  the  act  in  allowing 
him  to  exercise  the  condition  which  the  freedom  from  residence  would  allow  him, 
of  residing  as  long  or  short  a  time  as  he  pleased  :  the  act  not  simply  contented  itself 
with  avoiding  the  deed,  but  every  collateral  engagement  which,  in  any  way,  might 
be  made  dependent  ufion  the  principal  instrument,  the  object  of  which  was  to  charge 
the  benefice. 

The  inference  which  we  draw  from  this  is,  that  you  cannot,  by  the  law  of  England, 
take  any  collateral  security  for  enforcing  any  obligation  which  primarily  was  to  press 
upon  a  benefice,  [39]  which  primary  first  obligation  becomes  void  by  force  of  the 
statute.  Suppose  that  the  instrument  had  been  in  the  common  form  of  the  grant 
of  an  annuity ;  and  then  suppose  it  had  occurred  to  the  parties  that  he  might  not 
reside  for  the  whole  time,  and  that  they  said,  "  If  he  does  not  reside,  we  shall  lose  our 
"  annuity,  and  we  wiU  make  a  covenant  that  he  shall  reside ;  "  their  intention  would 
have  been  to  have  made  him  answerable  in  damages  in  case  he  did  not  reside,  and 
by  that  means  sustaining  the  deed ;  the  act  says,  you  shall  not  do  that,  and  any  attempt 
to  do  it  shall  be  void,  the  deed  shall  be  void  to  all  intents  and  purposes.  Now  if  you 
cannot,  by  imi)lication,  compel  him  to  reside,  you  observe  that  this  operates  by  positive 
enactment. 

The  Lord  Chancellor. — This  is  a  separate  and  entirely  independent  bond,  to  secure 
this  annuity. 

The  Solicitor  General. — I  am  coming  to  that.  I  say  first,  you  cannot  have  any 
collateral  security. 

The  Lord  Chancellor. — Collateral  security  for  what  purpose  1 

The  Solicitor  General. — If  this  case  is  to  be  looked  at  as  upon  an  independent 
bond,  there  is  nothing  to  decide.  I  wish  to  establish,  before  I  enter  upon  that  question, 
that  in  point  of  law  it  is  impossible  for  a  man  to  have  any  security  upon  a  benefice, 
or  any  security  by  collaterally  securing  that  which  was  imposed  upon  the  benefice. 
If  he  could,  where  is  the  meaning  of  the  act  of  parliament  which  says,  you  shall  not 
have  any  obligation  binding  him  to  reside  1  What  is  that  but  a  general  declaration, 
that  you  shall  not  bolster  up  or  aid,  by  collateral  assurances,  that  security  which  the 
legislature  has  forbidden  by  the  [40]  positive  enactments  of  the  statute.  If  it  be 
so,  the  question  properly  arises  upon  the  terms  of  this  bond.  Where  there  are  several 
instruments,  not  executed  merely  at  the  same  time,  but  all  having  one  common  object, 
and  made  for  one  common  purpose,  they  are  considered  and  treated  in  law  as  one 
assurance,  so  knit  and  bound  together  by  the  interest  of  the  parties,  that  they  receive 
one  common  interpretation,  and  must  abide  one  common  fate.  Whatever  afl'ects 
the  validity  of  one  will  affect  the  validity  of  all ;  and  unless  all  the  parts  of  the  security 
for  charging  this  benefice  can  be  supported,  and  unless  thev  are  supported  throughout, 
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as  a  charge  in  the  way  in  which  they  were  created,  no  one  part  can  be  of  the  sHghtest 
importance. 

In  this  case,  in  every  part  of  the  bond  the  deed  is  referred  to.  It  is  a  deed  not 
simply  to  secure  an  annuity  as  a  mere  abstract  matter,  not  standing  by  itself,  but  to 
secure  an  annuity  ah'eady  secured  by  an  indenture,  bearing  even  date  tlierewith  ; 
and  it  is  recited  that  the  object  was  furtlier  to  secure  that  very  annuity  of  £825  5s. 
to  be  paid  at  the  same  days  and  times  as  are  appointed  for  the  payment  of  the  said 
annuity,  in  and  by  the  above  in  part  recited  indenture. 
Mr.  Serjeant  Taddy. — That  is  not  in  the  bond  itself. 

The  Solicitor  General. — It  does  not  signify  whether  the  words  are  in  the  bond ; 
I  do  not  find  them,  but  it  is  quite  sufficient  for  me  that  the  bond  recites  and  refers  to 
the  deed,  which  is  a  deed  granted  and  taken,  in  so  many  words,  to  secure  an  annuity 
upon  a  benefice,  and  that  that  annuity  or  annual  sum  was  intended  to  be  still  [41] 
further  secured  by  this  obligation  and  warrant  of  attorney  :  not  that  that  would  be 
necessary,  because  when  instruments  are  executed  at  the  same  time,  they  form  one 
and  the  same  assurance  ;  and  if  they  are  within  the  policy  or  the  provisions  of  the  act, 
it  is  quite  clear  that  they  are  struck  at,  although  they  should  not  contain  the  slightest 
reference  to  the  particular  instruments ;  but  here  they  appear  upon  the  very  face  of 
it :  if  it  had  not  been  for  that,  the  pleadings  would  have  been  differently  framed  : 
it  is  declared  upon  as  being  an  instrument  for  further  securing  the  said  annuity  or 
annual  sum,  which  was  granted  by  that  deed. 

Our  pleas  are  founded  upon  the  acts  of  parliament ;  they  have  not  set  forth  all 
the  instruments,  but  they  have  set  forth  quite  sufficient  for  the  purpose  for  which 
I  am  to  argue  the  case. 

Then,  as  the  bond  is  for  further  securing  an  annuity,  granted  and  secured  by  a 
deed,  and  that  deed  is  destroyed  by  the  act  of  the  legislature,  there  cannot  be  any 
fui'ther  security  for  that  which  has  ceased,  and  it  falls  directly  within  the  words  of 
that  clause,  and  within  the  policy  of  the  act.  It  is  an  instrument  to  secure  an  annuity, 
and  if  the  annuity  has  ceased  to  exist,  there  can  be  no  security.  It  is  not  like  a  contract, 
where  there  is  a  valid  security  remaining.  My  case  does  not  depend  singly  upon 
cap.  3  of  the  statute ;  if  it  depended  singly  upon  that,  it  might  be  said  there  was  a 
good  security  for  the  annuity,  although  a  bad  contract  for  charging  the  annuity.  My 
case  is  one  where  the  whole  transaction  is  struck  at  the  instant  the  eighty  days  have 
expired  ;  that  instrument,  the  whole  instrument,  becomes  null  and  void,  to  all  intents 
and  purposes,  in  the  law.  [42]  Then  there  is  no  annuity  existing ;  it  is  not  simply 
the  charge  that  is  to  become  void,  because  any  collateral  engagement,  compelling  him 
to  reside,  would  be  equally  void.  How  can  a  man  recover  from  a  surety  that  which 
has  ceased  to  have  existence  against  his  principal  ?  How  can  that  which  the  law 
has  avoided  as  a  charge,  become  operative  as  against  the  surety  1  , 

If  I  enter  into  a  bond  to  secure  an  annuity  already  secured  upon  property  of  a 
sufficient  value,  I  have  a  confidence  that  the  estate  will  answer  the  charge.  I  may, 
therefore,  with  great  propriety,  enter  into  the  bond  as  a  collateral  security,  to  secure 
that  which  has  already  been  secured  upon  the  property,  because  I  know  the  grantee 
will  necessarily  and  naturally  go  to  the  property  ;  if  he  proceeds  against  nie,  I  can 
go  against  the  property.  But  if  my  engagement,  which  is  only  collateral,  to  secure 
that  which  is  already  secured  upon  the  property,  becomes  a  subsisting,  operating, 
and  binding  engagement  against  me,  not  as  a  further  security,  but  the  original  and 
only  security  ;  not  because  the  original  security  is  altered  in  point  of  value,  but  because 
it  is  destroyed  by  the  operation  of  the  act :  you  not  only  break  in  upon  the  words 
and  evade  the  policy  of  the  act,  but  you  altogether  alter  the  nature  of  the  obligation 
into  which  I  have  entered.  I  entered  into  it  as  a  security  to  guarantee,  by  my  bond, 
the  due  payment  of  this  annuity,  secured  upon  this  benefice  ;  and  whilst  it  is  secured 
upon  that  benefice,  I  am  content  to  be  a  collateral  guarantee,  but  I  am  not  content 
to  be  the  only  guarantee.  I  never  meant  to  enter  into  an  engagement,  nor  have  I, 
to  secure  an  annuity  [43]  in  the  abstract,  but  only  an  annuity  secured  upon  that 
benefice  ;  and  the  instant  that  annuity  ceases  to  bind  the  parties,  that  instant  my 
security  fails. 

A  bond  of  this  nature  cannot,  in  point  of  law,  be  considered  as  any  thing  more 
than  a  collateral  security  to  secure  an  annuity  out  of  the  profits  of  the  rectory.  How 
would  it  operate  1     The  act  intends  to  cut  down  the  security  altogether,  the  moment 
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the  party  ceased  to  reside  for  the  time  specified;  they' meant  that  there  should  he 
no  security  operating  upon  him,  because  it  is  intended  and  said  that  he  shall  not  be 
compelled  to  reside,  and  that  any  deed  with  that  object  shall  be  void  :  when  he  goes 
back,  he  is  to  be  discharged  of  the  incumbrance  upon  the  property.  Now,  as  the 
original  grant  was  upon  the  benefice,  I  shew  what  the  contract  was.  There  was  no 
contract  to  buy  an  anniuty  to  be  secured  by  the  bond  of  the  Messrs.  Wynne  ;  it  was 
to  buy  an  annuity  secured  upon  the  benefice,  and  collaterally  by  the  bond.  Is  it 
possible  to  contend  that  the  statute  strikes  at  the  annuity,  but  leaves  untouched 
the  bond  where  the  original  object  is  to  bind  the  grantor  and  not  the  surety  1  Cui 
bono — what  is  the  use  of  his  attempting  to  get  rid  of  an  objection  that  presses  upon 
the  living,  if  his  personal  liberty  is  in  danger,  and  he  has  property  which  would  be 
subject  to  be  taken  1  The  effect  of  the  bond  remaining  valid  would  be,  that  judgment 
would  go  upon  the  bond,  and  the  party  would  be  taken  in  execution,  and  then  seques- 
tration would  follow.  Can  any  thing  be  considered  so  absurd,  as  that  an  act  which 
means  to  strike  at  the  security,  and  cut  it  down,  should  in  this  man-[44]-ner  have 
its  operation  entirely  defeated  ?  If  the  bond  remains  valid,  it  must  be  so  to  all  intents 
and  purposes  ;  the  efl'eet  of  its  remaining  valid  will  be,  that  the  living  may  be  taken 
in  sequestration,  and  the  whole  profits  of  the  living,  minus  some  trifle  to  perform 
the  cure,  in  direct  violation  of  the  policy,  and  the  regulations  of  the  statute  only  should 
be  considered  as  applicable,  and  made  applicable,  to  the  paj-ment  of  every  annuity 
granted  by  and  issuing  out  of  an  instrument  that  has  become  null  and  void. 

Supposing  the  whole  transaction  valid,  and  supposing  the  obligor  called  upon. 
in  virtue  of  his  obligation,  to  discharge  any  part  of  this  annuity,  he  would  be  entitled 
to  stand  in  the  place  of  this  annuitant,  as  an  incumbrancer  upon  the  benefice.  That 
was  the  nature  of  the  transaction  into  which  this  obligor  entered ;  he  became  not 
the  primary  security  for  the  payment  of  this  annuity,  but  the  annuity  being  already 
secured  upon  the  benefice,  he  became  bound  as  a  collateral  security  for  the  payment 
of  the  annuity. 

The  Lord  Chancellor. — If  the  original  incumbrance  is  not  effectual,  he  could  not 
vary  the  right  of  the  annuitant  :  he  must  be  left  to  his  personal  remedy. 

Mr.  .Swanston. — But  the  transaction  is  assumed  to  be  originally  valid  in  all  its 
parts  ;  one  of  tliose  parts  was  a  charge  upon  the  benefice  ;  another  part  of  the  trans- 
action was  this  bond,  given  by  the  Appellant.  You  cannot  apply  any  doctrine  of 
divisibility  to  the  conditions  of  such  a  bond,  because  the  obligor  will  be  placed  in  a 
very  different  situation  from  that  in  which  he  has  contracted  to  place  himself.  If 
the  whole  condition  [45]  is  valid,  which  it  might  have  been  if  non-residence  had  not 
occurred,  the  obligor  contracted  for  the  payment  of  this  annuity  as  a  surety,  having 
the  benefit  of  the  primary  security  for  the  payment  of  the  annuity.  If  the  doctrine 
of  divisibility  can  be  applied  to  the  conditions  of  such  a  bond,  this  is  not  a  case  in  which 
it  would  be  right  to  apply  it ;  it  would  be  varying,  to  his  prejudice,  the  condition  of 
the  obligor,  without  any  reason  that  can  be  suggested.  This  is  an  entire  obligation, 
a  bond  for  the  payment  of  the  annuity ;  and  in  that  character  it  is  void,  because 
it  is  so  declared  by  the  terms  of  the  statute,  in  respect  of  its  being  a  bond  given  for 
the  payment  of  an  annuity  charged  upon  a  benefice,  the  incumbent  of  which  has 
ceased  to  be  resident  during  the  time  specified  in  the  statute.  The  result  is,  that 
his  charge  has  become  either  void  or  ineffective,  and  the  bond  has,  within  the  terms 
and  provisions  of  the  statute,  become  void  to  all  intents  and  purposes  ;  and  being  so 
void,  it  cannot  be  declared  valid.  There  is  a  broad  distinction  between  this  case  and 
the  cases  where  there  is  an  instrument  with  two  distinct  bonds,  capable  of  taking 
different  operations.  Such  cases,  I  submit,  can  have  no  possible  application  to  this 
case  ;  it  is  the  case  of  an  entire  instrument,  one  entire  obligation,  and  that  obligation 
is  declared  by  the  terms  of  the  statute  void. 

The  Lord  Chancellor. — The  bond  is  for  a  personal  contract. 

Mr.  Swanston. — Yes  ;  it  is  for  the  payment  of  an  annuity  :  it  is  a  part  of  the 
transaction  by  which  the  annuity  is  charged  upon  the  benefice.  The  bond  is  dated 
on  the  same  day,  and  recites  [46]  that  it  is  given  as  a  further  security  for  the  payment 
of  that  annuity  ;  the  non-residence  of  the  incumbent  has  placed  the  annuitant  in 
such  a  situation,  that  it  is  not  an  effective  charge  upon  the  benefice. 

The  Lord  Chancellor. — May  it  not  be  good  as  an  annuity,  though  not  effective  as 
a  charge  ! 
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Mr.  Swuustoii. — 1  am  CLUitfiit  to  admit  tliat  it  may,  upon  the  covenant. 

The  Lord  Chancellor. — The  charge  is  gone,  but  there  is  a  personal  obligation  in 
the  bond  for  the  payment  of  it. 

Mr,  Swanston. — Admitting  that  the  annuity  is  valid,  as  depending  upon  the 
covenant  of  the  grantor ;  the  operation  of  this  act  does  not  at  all  impeach  it,  but  it 
declares  the  bond  void  to  all  intents  and  purposes.  It  was  a  bond  given  to  secure  the 
payment  of  an  annuity,  so  charged  and  circumstanced,  that  it  came  within  the  opera- 
tion of  this  section. 

The  Lord  Cliancellor. — Is  this  a  bond  for  the  enjoying  of  the  houses,  lands,  tithes, 
and  other  profits  or  hereditaments  of  such  benefices,  or  of  any  part  thereof  1 

Mr.  Swanston. — The  annuity  being  charged  upon  this  benefice,  the  annuitant 
has  a  definite  interest  in  the  profits  of  the  benefice,  and  he  could  have  resorted  to 
various  modes  for  making  efTectiuil  the  charge  upon  the  benefice,  so  as  to  give  him 
a  personal  interest  in  the  profits  of  the  benefice  :  such  an  annuity,  so  charged  and 
secured,  is  an  interest  in  the  profits  of  the  benefice,  within  the  terms  of  the  act. 

Suppose  an  annuity  were  charged  upon  a  benefice,  and  payable  no  other  way 
whatever  ;  not  [47]  only  without  any  covenant  by  the  grantor,  but  containing  an 
express  stipulation  that  payment  should  not  be  enforced,  except  out  of  the  profits 
of  the  benefice  ;  then  I  will  suppose  further,  that  after  the  grant  of  that  annuity, 
the  grantor  of  that  annuity  shall  so  absent  himself,  that  the  grant  is  inoperative. 

The  Lord  Chancellor. — Do  you  mean,  under  the  circumstances  supposed,  the 
bond  being  out  of  the  question,  that  no  remedy  could  be  had  against  the  party  ?  Do 
you  mean  to  say  no  action  could  be  maintained  against  the  clergyman  'I 

Mr.  Swanston. — Not  upon  tlie  demise. 

The  Lord  Chancellor. — But  upon  the  grant  of  the  annuity. 

Mr.  Swanston.- — Yes. 

The  Lord  Chancellor. — There  is  his  personal  obligation,  and  a  security  upon  the 
estate. 

Mr.  Swanston. — As  regards  the  grantor,  or  his  personal  obligation,  and  the  security, 
I  am  bound  to  admit  that  the  personal  obligation  may  be  good,  though  the  grant 
was  void. 

The  Lord  Chancellor. — And  that  personal  obligation  might  have  been  enforced. 

Mr.  Swanston. — That  personal  obligation  might  have  been  enforced  against  the 
covenantor. 

The  Lord  Chancellor. — If  it  might  be  enforced  with  reference  to  the  benefice, 
what  is  there  to  prevent  the  personal  obligation  in  law  being  further  enforced  by  a 
bond  ? 

Mr.  Swanston. — Nothing,  if  it  rested  there  ;  but  that  is  not  the  nature  of  this 
bond  :  it  imports  to  secure. the  annuity  as  an  annuity  charged  upon  the  benefice. 

[48]  The  Lord  Cliancellor.— Does  i't  1  What  is  there  in  the  bond  that  does  that  1 

Mr.  Swanston. — It  expressh'  refers  to  it. 

The  Lord  Cliancellor. — It  is  the  intention  that  it  should  be  still  further  secured  : 
it  says  it  is  secured  in  a  particular  way  as  a  charge  upon  the  benefice  :  the  object 
of  the  bond  is,  that  it  should  be  still  further  secured  by  the  personal  obligation  of 
the  party. 

Mr.  Swanston. — Such  a  personal  obligation  is  void,  because  it  is  an  obligation  to 
secure  an  annuity  upon  a  benefice.  There  is  nothing  to  enable  you  to  say  there  are 
two  obligations  in  the  bond.  As  a  bond  to  secure  an  annuity,  it  is  void  by  non-resi- 
dence, and  there  is  nothing  to  enable  you  to  distinguish  two  obligations. 

The  Lord  Chancellor. — The  obligation  appears  to  me  a  mere  obligation  that  he 
shall  pay  the  annuity  at  the  times  mentioned,  without  any  reference  to  the  subject 
matter. 

Mr.  Swanston. — There  is  no  other  reference  to  it  than  a  reference  to  the  indenture. 

The  Lord  Chancellor. — That  is  a  short  mode  of  identifying  the  annuity. 

Mr.  Swanston. — This  annuity  is  charged  by  this  indenture,  and  the  bond  is  given 
as  a  further  security  for  the  payment  of  the  annuity  ;  it  was  a  mode  of  appropriating 
the  profits  of  the  benefice  which  the  incumbent  had  undertaken  to  make.  This 
bond  could  not  have  been  enforced,  if  the  demise  had  been  made  efl'ectual,  and  if  the 
annuitant  had  had  the  benefit  of  it. 

The  Lord  Chancellor. — I  do  not  consider  the  bond  given  to  enforce  that  which 
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could  not,  in  [49]  point  of  law,  be  enforced,  but  to  supply  the  defect  in  the  event  of 
the  party  not  residing. 

Mr.  Swanston. — During  that  period  the  payment  of  the  annuity  might  be  enforced  ; 
this  annuity  was  good  in  the  beo;inning,  its  operation  was  limited  by  a  subsequent 
event :  this  was  a  good  annuity  when  charged  ujjon  the  profits  of  the  benefice.  While 
the  transaction  remained  in  that  state,  this  bond  was  a  collateral  security  for  an  annuity 
out  of  the  profits  of  the  benefice. 

The  Lord  Chancellor. — There  }'0u  assume  a  point  you  are  not  entitled  to  assume  ; 
it  is  a  grant  of  a  personal  remedy  against  the  grantor,  and  there  is  also  a  security 
upon  this  estate.  There  is  also  an  obligation  entered  into  by  a  surety,  to  perform 
a  personal  obhgation  to  pay  the  annuity  at  the  times  specified,  without  reference, 
as  it  appears  to  me,  to  the  benefice.  I  entertain  this  opinion  so  strongly,  I  do  not 
think  it  necessary  to  hear  the  other  side.  If  the  other  Xoble  Lords  agree  with  me, 
the  House  will  affirm  the  Judgment. 

This  is  a  proceeding  against  a  surety'.  The  allowance  of  costs  is  a  matter  of  dis- 
cretion, and  I  do  not  give  any  recommendation  that  there  should  be  costs.* 

Judgment  affirmed,  without  costs. 
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John  Fkanklix  and  Richard  Franklin,  otherwise  PacHARD  Franklin  Gough, 
— Appellants;  Robert  Latouche,  Peter  Latouche  the  Elder,  John 
David  Latouche,  Peter  Latouche  the  Younger,  Henrietta  Gough, 
and  Maria  Rylands, — Bespondents :  hy  Orifjinal  Appeal. — John  Frank- 
lin, and  Richard  Franklin,  otherwise  Richard  Franklin  Gough, — 
Plaintiffs ;  Robert  Latouche,  John  David  Latouche,  Peter  Latouche, 
Henrietta  Gough,  and  Maria  Eylands, — Bespondents:  by  Bevived 
Appeal  [lSo{}\ 

A  Bill  having  been  filed  by  the  devisees  under  a  wiU,  to  revive  and  have  the 
benefit  of  a  suit  instituted  by  the  testator,  to  set  aside  a  conveyance  and 
mortgage  of  lands,  on  appeal  against  the  decree,  and  order  on  farther 
directions  in  this  suit,  it  appeared  that  there  was  a  subsequent  will,  and 
that  R.  G.,  one  of  the  Appellants,  the  devisee  under  that  will,  was  not 
a  party  to  the  suit,  but  that  an  agreement  had  been  made  between  him 
and  the  parties  to  the  suit  and  the  appeal,  that  the  proceedings  should  be 
carried  on  for  the  benefit  of  the  party  who  should  appear  to  be  entitled. 
Upon  the  hearing  [51]  of  the  appeal,  it  was  adjourned,  with  liberty  to 
make  R.  G.  a  party  to  the  revived  suit  :  Whereupon  R.  G.  filed  a  bill 
against  all  the  parties,  including  an  assignee  under  his  insolvency,  setting 
up  the  second  will,  and  claiming,  as  executor  and  devisee,  the  benefit  of 
the  former  proceedings.  By  the  decree  upon  the  hearing  of  this  suit  the 
benefit  of  the  former  decree  and  proceedings  was  given  to  R.  G.,  as  exe- 
cutor ;  but  qua  devisee  his  bill  was  dismissed,  and  it  was  also  dismissed 
as  against  the  assignee  under  his  insolvency. 

Under  these  circumstances  the  case  again  came  on  by  appeal,  but  was  again 
adjourned,  with  liberty  to  supply  the  defect  of  parties  under  the  decree, 
there  being  neither  devisee  nor  assignee  before  the  Court. 

Some  years  after  this  adjournment,  a  bill  was  filed  by  R.  G.  and  his  assignee, 
stating  that  the  Defendants  in  the  revived  suit  were  cognizant  of  the 
second  will  and  its  contents,  and  the  agreement  between  the  original 

*  Serjeant  Taddy  and  Mr.  Kaye  appeared  for  the  Respondents. 
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Plaintiffs  in  the  suit  and  R.  G.,  and  that  with  thiis  knowledge  they  acquiesced 
in  those  proccechngs,  and  on  that  ground  praying  the  benefit  of  the  original 
decree  and  the  former  jjroceedings.  The  fact  of  knowledge  and  acqui- 
escence was  denied  by  the  answers,  and  not  proved  in  the  cause.  The 
bill  was  dismissed  on  the  ground  of  this  defect  of  proof,  and  the  decree 
aflirmed  on  appeal. 
Whether,  (if  the  allegations  had  been  sustained  by  jiroof,)  an  agreement  not 
stated  in  the  pleadings,  but  kept  out  of  the  view  of  the  Court,  could  under 
these  circumstances  have  been  carried  into  effect  by  the  decree  of  the 
Court ;  and  whether  there  was  between  the  Plaintifis  in  the  original 
and  supplemental  suits  such  privity  as  to  entitle  the  latter  to  the  rehef 
obtained  by  the  former. — Qucere. 

On  the  8th  of  November,  1803,  Thomas  Gough  filed  a  bill  in  the  Court  of  Chancery 
of  Ireland,  against  David  Latouche  (since  deceased),  John  Latouche  (since  deceased), 
and  Peter  Latouche  the  elder  (since  deceased),  impeaching  a  sale  and  conveyance 
made  by  the  said  Thomas  Gough  to  the  said  John  Latouche,  by  a  deed  dated  1st  August 
1786,  and  a  mortgage  made  by  him,  by  deed  dated  25th  October,  1783,  to  the  said 
David  [52]  Latouche,  in  trust  for  himself  and  his  copartners,  the  said  John  Latouche, 
and  Peter  Latouche  the  elder,  of  certain  lands  in  the  county  of  the  city  of  Limerick, 
which  the  said  Thomas  Gough  held  by  lease  for  lives,  with  a  covenant  for  perpetual 
renewal.  The  Defendants  having  put  in  their  answers,  and  issue  having  been  joined, 
witnesses  were  examined  in  the  cause,  but  Thomas  Gough  died  on  the  8th  November, 
1804:,  before  publication  had  passed. 

Thomas  Gough  executed  two  wills — the  one  dated  19th  August,  1804,  and  the 
other  the  30tli  September  in  the  same  year ;  by  the  first  he  devised  his  real  estates 
to  John  Hamilton  and  William  Crawford,  in  trust  for  his  youngest  daughter,  Maria 
Gough,  in  tail,  and  aj^pointed  the  said  John  Hamilton  and  William  Crawford,  and 
George  Lloyd,  and  his  the  testator's  wife,  Henrietta  Gough,  his  executors  and  guardians 
of  his  said  daughter.  By  the  latter  he  devised  his  real  estate  to  his  nephew  the  Ap- 
pellant, R.  F.  Gough,  by  his  then  name  of  Richard  Franklin,  subject  to  a  charge  in 
favour  of  the  said  Maria  Gough,  and  appointed  the  said  Appellant,  R.  F.  Gough, 
and  the  other  Appellant,  John  Fi-anklin,  his  executors. 

Upon  Thomas  Gough's  death,  the  first  of  these  wills  was  found  uncancelled,  the 
latter  not  being  then  discovered. 

On  the  21st  November,  1804,  the  said  John  Hamilton,  William  Crawford,  George 
Lloyd,  and  Henrietta  Gough,  together  with  the  said  Maria  Gough,  then  an  infant, 
filed  a  bill  against  the  said  David  Latouche,  John  Latouche,  and  Peter  Latouche  the 
elder ;  and  also,  against  John  Bourke,  therein  stated  to  be  the  assignee  of  the  estate 
of  [53]  Thomas  Gough,  who  had  taken  the  benefit  of  an  insolvent  act,  and  also 
against  the  three  other  daughters  and  co-heiresses  of  Thomas  Gough,  and  their 
respective  husbands ;  and  also  against  the  Appellant  R.  F.  Gough,  and  others, 
prajdng  that  the  first  (then  supposed  to  be  the  only)  will  might  be  established,  and 
that  their  bill  might  be  deemed  an  original  bill,  in  the  nature  of  a  bill  of  revivor  and 
supjjlement,  and  that  they  might  have  the  benefit  of  the  suit  instituted  by  Thomas 
Gough,  and  the  same  relief  on  the  hearing  of  their  cause  as  Thomas  Gough  would 
have  been  entitled  to  if  he  had  lived  to  prosecute  his  cause  to  a  hearing. 

The  Defendants  to  the  last  mentioned  bill  having  put  in  their  answers,  and  wit- 
nesses having  been  examined  on  the  part  of  the  Plaintifl's  and  Defendants,  the  last 
mentioned  cause  came  on  to  be  heard,  before  the  Lord  Chancellor  of  Ireland,  on  plead- 
ings and  proofs,  and  by  the  decree,  bearing  date  the  28th  of  June,  1806,  the  deed 
of  the  first  of  August,  1786,  was  set  aside,  and  the  Plaintiffs  declared  entitled  to  re- 
deem the  mortgage  of  25th  October,  1783,  and  accounts  were  directed  to  be  taken 
of  the  sums  due  to  the  said  David,  John  and  Peter  Latouche,  on  foot  of  the  mortgage, 
and  of  all  sums  advanced  by  them  to  or  for  the  use  of  Thomas  Gough,  and  of  what 
they  had,  or  without  their  wdful  default  might  have  received  out  of  the  mortgaged 
premises. 

The  cause  was  reheard  on  the  application  of  John  Latouche,  and  an  order  made 
on  the  29th  of  April,  1807,  confirming  the  decree  of  the  28th  of  June,  1806,  subject 
to  trifling  variations. 

19 


IV  BLIGH  N.  S.  FRANKLIN  1'.  LATOUCHR  [1830] 

The  Master  made  his  report  in  tiio  cause,  hearing  date  the  '23d  of  I)ecenilie]',  1807. 
and  [54]  David  Latonche  and  John  Latouche,  and  Peter  Latouche  the  elder,  having 
taken  exceptions  thereto,  the  cause  came  on  to  be  heard,  before  the  Lord  Chancellor 
of  Ireland,  on  the  exceptions  and  further  directions,  on  the  23d  March,  1808,  when 
some  of  the  exceptions  were  allowed,  and  by  an  order  of  that  date,  it  was  referred 
to  the  Master,  to  rectify  his  report,  according  to  the  rules  made  on  the  said  exceptions. 

In  pursuance  of  the  said  last  mentioned  order,  the  ilaster  made  his  further  report, 
bearing  date  the  '23d  May.  1808.  and  thereby  reported  a  balance  due  to  David  Latouche, 
John  Latouche,  and  Peter  Latouche  the  elder,  to  the  1st  of  May,  1808,  of  £-i755  4s.  'Jd. 

Exceptions  were  taked  by  the  Plaintiffs  and  the  last  mentioned  Defendants  in 
the  cause,  and  the  cause  came  on  to  be  heard  before  the  Lord  Chancellor  on  such 
exceptions,  and  on  the  Master's  said  reports,  and  on  the  merits,  on  the  27th  day  of 
June,  1808,  when  the  exceptions  were  overruled,  and  by  an  order  of  that  date,  the 
last  mentioned  report  was  confirmed  :  And  it  was  ordered  that  the  Plaintiffs  should 
be  put  into  possession  of  the  lands  in  question,  on  payment  of  the  said  sum  of  £4755  4s. 
9d.,  with  interest  from  that  day,  to  the  said  John  Latouche. 

Pending  the  proceedings  in  the  last  mentioned  cause,  the  Appellant,  Richard 
Franklin  Gough,  set  up  the  will  of  Thomas  Gough,  dated  30th  September,  1804  ; 
and  by  an  agreement,  bearing  date  the  28th  August,  1805,  privately  made  between 
the  Appellant,  Richard  F.  Gough,  and  tlie  Plaintiffs  in  the  cause,  it  was  agreed  between 
them,  that  the  suit  revived  by  the  Plaintiffs  should  be  [55]  prosecuted  to  a  decree 
in  their  names,  for  the  benefit  of  the  parties  who  might  ultimately  appear  beneficially 
interested  in  the  subject  matter  thereof,  under  whichever  of  the  two  wills  should 
be  established  ;  and  thereupon  the  name  of  the  Appellant,  R.  F.  Gough.  was  struck 
out  of  the  revived  suit  as  a  party. 

On  the  18th  of  October,  1808,  the  sum  of  £4755  4s.  9d.,  together  with  subsequent 
interest  thereon,  amounting  to  £5143  15s.  3^-d.  was  paid  by  the  Appellant,  Richard 
Franklin  Gough,  on  behalf  of  the  Plaintiffs,  and  the  Plaintiffs  were  let  into  possession 
of  the  lands  in  question  pursuant  to  the  order  of  27th  June,  1808,  and  the  title  deeds 
were  delivered  up  to  them. 

John  Latouche  died  in  1810,  leaving  the  Respondent,  Robert  Latouche,  his  heir 
at  law  ;  and  by  his  will  appointed  the  last  named  Respondent  and  John  Latouche. 
since  deceased,  his  executors. 

In  February  1814,  an  appeal  was  presented  to  the  House  of  Lords  by  Maria  Gough, 
then  Maria  Rylands,  and  the  Appellant.  Richard  Franklin  Gough,  against  the  order 
of  the  23d  March  1808,  and  the  final  order  or  decree  of  the  27th  June,  1808,  to  which 
appeal  David  Latouche,  since  deceased,  and  Peter  Latouche  the  elder,  and  Robert 
Latouche  and  John  Latouche.  since  deceased,  were  Respondents.  The  appeal  came 
on  to  be  heard  on  the  20th  May,  1818,  when  the  House  declared  that  the  Appellant, 
R.  F.  Gough,  ought  to  be  made  a  party  to  the  original  and  revived  cause  ;  the  hearing 
of  the  appeal  was  adjourned  sine  die;  and  on  the  10th  day  of  June,  1818,  it  was 
ordered  that  the  parties  in  the  appeal  should  be  at  liberty  to  take  such  proceedings 
in  the  [56]  Court  of  Chancery  in  Ireland  as  they  should  be  advised,  in  order  to  make 
proper  persons  parties  to  the  original  and  revived  cause,  and  bring  all  proper  parties 
before  the  House. 

David  Latouche  died  pending  the  appeal,  and  by  his  will  appointed  Peter  Latouche 
the  elder,  and  George  Latouche.  .John  David  Latouche,  and  Peter  Latouche  the  younger 
executors.  The  appeal  was  revived  against  the  said  George  J.  D.  and  Peter  Latouche, 
who  alone  proved  the  will  of  David  Latouche. 

The  Appellant,  Richard  Franklin  Gough,  on  the  7th  November.  1818,  filed  a  bill 
in  the  Court  of  Chancery  in  Ireland  against  Peter  Latouche  the  elder,  and  Robert 
Latouche,  and  against  John  Latouche  (co-executor  with  Robert  Latouche  under 
the  Will  of  John  Latouche),  and  against  George  Latouche  and  the  Respondents,  John 
David  Latouche  and  Peter  Latouche  the  younger,  and  against  the  said  Respondent, 
Henrietta  Gough,  and  the  Appellant  John  Franklin,  and  Maria  Rylands,  and  against 
John  Massey,  the  assignee  under  the  insolvency  of  the  Appellant,  Richard  Franklin 
Gough,  praying  that  he  and  the  said  Appellant,  John  Franklin,  might  be  decreed 
the  benefit  of  the  said  suit  instituted  by  Thomas  Gough,  and  revived  by  John  Hamilton, 
William  Crawford,  George  Lloyd,  Henrietta  Gough,  and  Maria  Rylands,  and  of  all 
proceedings,  orders,  and  decrees  in  the  original  and  revived  suit,  so  that  he  might 
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be  entitled  to  appeal  therefrom.  By  decree  bearing  date  the  10th  of  May,  1819,  it 
was  declared  that  the  Appellant,  Richard  Franklin  Giough  was  entitled  as  executor 
of  Thomas  Gough  to  the  benefit  of  the  proceedings  in  the  pleadings  [57]  mentioned, 
but  his  bill  as  devisee  of  Thomas  Gough,  and  as  against  John  Massey,  was  dismissed. 

Sometime  after  the  decree  was  pronounced,  the  Appellant,  Richard  Franklin 
Gough,  and  Maria  Rylands,  amended  their  original  petition  of  appeal,  by  adding 
John  Franklin  as  a  party  Appellant ;  and  naming  Peter  Latouehe  the  elder,  Robert 
Latouche,  John  Latouehe,  George  Latouehe,  Peter  Latouehe  the  younger,  and  John 
David  Latouche,  as  parties  Respondents  ;  and  the  Appellants,  lodged  a  supplemental 
case  in  the  appeal,  stating  the  proceedings  had  in  the  Court  of  Chancery  in  Ireland 
subsecpient  to  the  hearing  of  the  appeal  in  May  1818.* 

John  Latouche,  the  co-executor  with  Robert  Latouche,  under  the  will  of  John 
Latouche,  the  party  to  Thomas  Gough  s  original  bill,  died  in  January  1820. 

The  appeal  was  heard  on  the  5th  of  July,  1820,  when  the  House  by  its  order  declared 
that,  under  the  circumstances  of  the  case,  tliey  could  not  proceed  to  pronounce  any 
decision  on  the  appeal,  inasmuch  as,  although  by  the  decree  of  the  10th  May,  1819, 
which  had  not  been  appealed  from  by  any  of  the  parties,  it  was  declared  as  between 
the  Appellant,  Richard  Franklin  Gough,  and  the  Defendants,  the  Respondents,  and 
John  Latouche,  deceased,  that  the  Appellant,  R.  F.  Gough,  as  executor  of  Thomas 
Gough,  was  entitled  to  the  benefit  of  the  proceedings  mentioned  in  the  suit  instituted 
by  him,  as  prayed  by  his  bill  ;  yet  such  decree  had  declared  no  right  of  J.  Franklin 
as  his  co-executor,  and  by  such  decree  the  bill  of  the  A.p-[58]-pellant,  R.  F.  Gough, 
had  been  dismissed  as  between  the  Appellant,  R.  F.  Gough,  claiming  as  devisee  of 
Thomas  Gough,  and  the  Respondents  and  John  Latouche,  deceased  ;  and  that  the 
bill  had  also,  by  the  same  decree,  been  dismissed  as  against  John  Massey,  so  that  there 
was  no  person  before  the  House  in  whom  the  property  of  the  Appellant,  R.  F.  Gough, 
was  vested,  in  consequence  of  his  discharge  under  the  insolvent  act,  and  inasmuch 
as  the  decree  of  the  28th  of  June,  180G,  was  and  could  only  have  been  obtained  by 
Maria  Rylands,  J.  Hamilton,  and  W.  Crawford,  as  devisees  as  well  as  executors  of  T. 
Gough  ;  and  the  subsequent  decree  of  the  27th  June,  1808,  was  founded  upon  the 
supposed  rights  of  Maria  Rylands,  John  Hamilton,  and  W.  Crawford,  as  devisees 
as  well  as  executors  of  Thomas  Gough,  the  Plouse  could  not  proceed  to  determine 
the  merits  of  the  appeal  witliout  having  before  them  the  Appellant,  R.  F.  Gough,  in 
the  character  of  devisee  in  the  will  of  T.  Gough  ;  and  also,  without  having  before 
it  such  person  as  might  be  entitled  as  assignee  of  the  estate  of  the  Appellant,  R.  F. 
Gough,  under  the  insolvent  act,  especially  as  it  appeared  on  the  face  of  tlie  proceeding 
before  the  House,  that  the  decree  of  the  28th  June,  1806,  on  which  the  order  and 
decree  appealed  from  were  founded,  was  obtained  by  persons  who  had  no  right  to 
the  estate  in  question  ;  and  in  consequence  of  a  private  agreement  between  them  and 
the  Appellant,  R.  F.  Gough,  to  which  the  Defendants  in  the  cause  did  not  appear 
to  have  been  parties  or  privies,  and  which  agreement  did  not  appear  to  have  been 
disclosed  to  the  Court  at  the  time  of  such  decree,  or  during  the  subsequent  [59]  proceed- 
ings, and  therefore  might  be  deemed  to  have  been  a  fraud  on  the  Court,  and  on  the 
other  parties  to  the  suit,  and  that  it  might  be  objected  on  the  hearing  of  the  appeal, 
that  the  said  decree  of  28th  June,  1800,  and  the  subsequent  proceedings  thereon, 
were  absolutely  void,  or  were  void  so  far  as  the  same  respected  the  leasehold  estate. 
It  was  therefore  ordered  on  the  24th  of  July,  1820,  that  the  hearing  of  the  appeal 
should  stand  over,  with  liberty  for  the  several  parties  interested  to  take  such  pro- 
ceedings as  they  might  be  advised  in  the  Court  of  Chancery  in  Ireland,  respecting 
the  suit  instituted  by  Thomas  Gough,  and  the  suit  instituted  by  Maria  Rylands,  John 
Hamilton,  and  William  C'rawford,  and  the  suit  instituted  by  the  Appellant,  Richard 
Franklin  Gough,  and  to  bring  before  the  Plouse  parties  competent  to  litigate  the 
questions  which  might  thereon  arise  between  the  Appellants  and  Respondents,  and 
the  right  of  the  Appellants  to  prosecute  the  appeal. 

Subsequently  to  the  date  of  this  order,  George  Latouche  died. 

On  the  2d  of  November,  1824,  the  AppeUants  filed  their  bill  against  the  Respon- 
dents, stating,  amongst  other  things,  the  original  bill  filed  by  Thomas  CJough,  and 
the  several  other  matters  hereinbefore  mentioned,  and  setting  forth  in  particular 

*  See  Rylands  v.  Latouche,  [2  Bli.]  5GG. 
21 


IV  BLIGH  N.  S.  FRANKLIN  V.  LATOUCHE  [1830] 

detail  the  sevei-al  proceedings,  reports,  and  orders  made  in  the  suit  instituted  by  the 
devisees  and  executors  under  the  first  will  of  Thomas  Gough  ;  and  stating  that  the 
Appellant,  John  Franklin,  was  then  the  assignee  under  the  original  insolvency  of 
the  Appellant,  R.  F.  Gough,  and  also  under  his  subsequent  insolvency  in  1821  ;  and 
charging  that  John  Latouche,  David  Latouche,  and  [60]  Peter  Latouche  the  elder, 
the  Defendants  in  the  revived  suit  of  Hamilton  and  Crawford,  were  well  aware  of 
the  second  will  having  l^een  made  in  favour  of  the  Appellant,  R.  F.  Gough,  and  that 
he  insisted  on  the  validity  thereof  ;  and  were  also  well  aware  of  the  nature  of  the 
articles  entered  into  in  the  year  1805,  between  the  Appellant,  R.  F.  Gough,  and 
Hamilton  and  Crawford.  And  charging  that  the  fact  of  the  articles  in  no  manner 
affected  the  rights  of  the  Defendants,  Latouche's,  inasmuch  as  it  availed  them  nothing 
which  way  the  question  turned  in  respect  of  the  establishment  of  either  of  the  wills, 
or  which  of  the  contending  parties  in  respect  thereto  prevailed,  and  therefore  with 
the  knowledge  of  the  second  wDl  and  articles,  concurred  and  acquiesced  in  the  pro- 
ceedings in  the  original  cause,  at  the  suit  of  the  trustees  and  executors  of  tlie  first 
will,  well  knowing  of  the  second  will,  and  that  the  Appellant,  R.  F.  Gough,  was  pro- 
ceeding to  establish  the  same  :  And  the  bill  prayed  that  the  decrees  of  28th  June, 
180G,  and  20th  April,  1807  ;  the  report  of  23d  December,  1807,  exception  thereto, 
rules  made  thereon  ;  the  second  report  of  23d  May,  1808,  exceptions  taken  thereto, 
and  rules  made  thereon  ;  and  the  final  decree  of  the  27th  June,  1808,  might  be  made 
and  taken  in  the  name  and  favour  of  the  Plaintiffs,  as  executors  of  T.  Gough,  so  far 
as  respected  his  personal  estate,  and  in  favour  of  the  Plaintiff,  John  Franklin,  as 
assignee  of  the  Plaintiff,  R.  F.  Gough,  which  R.  F.  Gough  was  devisee  and  one  of  the 
executors  of  T.  Gough,  pro  forma,  so  that  the  several  proceedings  in  the  said  suits 
might  be  revived  and  rectified,  and  the  Plaintiffs  be  decreed  the  benefit  thereof,  and 
the  same  [61]  be  put  in  such  plight  and  condition  as  to  enable  the  Plaintiffs  to  sustain 
the  appeal  from  the  orders  and  decrees  therein  before  mentioned,  and  to  meet  the 
view  and  intention  of  the  House  of  Loi-ds  in  retaining  the  appeal. 

The  Respondents,  by  their  answers,  denied  notice  of  the  agreement  or  the  will, 
until  after  the  decree  of  1818  :  stated  their  belief  that  the  agreement  was  private 
and  fraudulently  concealed,  and  objected  to  the  relief,  on  the  grounds  of  defect  of 
parties,  and  want  of  privity  between  the  Plaintiff's  in  the  original  and  supplemental 
suits,  who  claimed  under  difi'erent  titles. 

The  Appellants  replied  to  tlie  answers,  and  issue  having  been  joined,  they  went 
into  evidence,  but  failed  to  prove  the  statement  in  their  bill  with  regard  to  David 
Latouche,  and  Peter  Latouche  the  elder,  having  had  notice  of  the  second  will  of  Thomas 
Gough,  or  of  the  agreement  of  the  28th  of  August,  1805,  during  the  proceedings 
had  subsequent  to  such  agreement. 

The  cause  was  heard,  on  pleadings  and  proofs,  on  the  2-ith  and  25tli  of  June, 
1825,  and  by  the  decree,  dated  on  the  latter  of  those  days,  it  was  ordered  and  decreed, 
that  the  Appellants'  bill  should  be  dismissed  without  costs. 

Against  this  decree  the  appeal  was  presented,  and  Peter  Latouche  the  elder  having 
died  after  the  appeal  was  lodged,  the  appeal  was  revived  against  his  executors,  the 
Respondents,  John  David  Latouche  and  Peter  Latouche. 

The  case  was  heard  in  1830,  when  jNIr.  Home  and  Mr.  Tinney  argued  for  the 
Appellants,  and  Sir  Geo.  Grey  claimed  a  right  to  be  heard  for  the  [62]  Respondents, 
Henrietta  Gough  and  Maria  Rylands  ;  but  the  House  being  of  opinion  that  the 
interest  of  those  Respondents  was  the  same  as  that  of  the  Appellants,  decided,  accord- 
ing to  the  practice  of  the  House,  that  he  should  not  be  heard. 

The  Solicitor  General,  (Sir  Edw.  Sugden)  on  behalf  of  the  Defendants,  Latouche's, 
then  proceeded  to  observe,  that  the  argument  of  the  Appellants'  counsel  supposed  that 
the  Court  below  had  no  jurisdiction  to  dismiss  the  bUl,  but  only  to  see  that  the  suit 
was  made  perfect,  and  that  the  order  of  the  House  in  1820  was  directory  for  this 
purpose.  He  then  entered  into  a  statement  of  the  proceedings  on  the  fornier  appeal, 
towards  the  conclusion  of  which  statement,  the  Lord  Chancellor  interposed,  by  asking 
what  there  was  in  the  case  to  shew  that  the  Respondents,  Latouche's,  or  those  whom 
they  represented,  knew  of,  or  acquiesced  in,  the  agreement ;  and  observed  that  the 
order  of  the  House  in  1820,  gave  leave  to  the  parties  to  take  such  proceedings  as  they 
should  be  advised,  to  make  the  suit  iierfect :  that  they  had  made  the  experiment, 
and  failed  :   that  the  order  could  not  havt;  the  effect  of  restricting  the  jurisdiction 
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of  the  Court  below,  so  as  to  deprive  them  of  the  power  of  dismissing  a  bill  in  which 
the  allegations  were  not  supported  by  evidence  :  and  concluded  by  stating  his  opinion 
that  tlie  bill  was  properly  dismissed. 

Mr.  Home  then  claimed  a  right  to  be  heard  in  reply  ;  but  the  Lord  Chancellor 
observed,  that  there  had  been  no  argument,  but  only  a  statement  by  the  Solicitor 
General, which  coincided  with  his  (the  Lord  Chancellor's)  view  of  the  case.  [63]  Where- 
upon Mr.  Home  urged  that  it  was  therefore  the  more  necessary  tliat  he  should  be 
heard  in  reply.  But  his  claim  was  not  admitted ;  and  upon  the  motion  of  the  Lord 
Chancellor,  an  order  was  made  dismissing  the  appeal,  without  costs,  the  Lord  Chancellor 
observing  that  costs  would  be  useless  to  the  Respondent,  as  the  Appellant  was  an 
insolvent. 

Judgment   affirmed. 


[64]   lEELAND. 

COUKT  OF  EXCHEQUER. 

George  Vesey, — Appellant;  John  Bodkin, — Rcsiwyidcnt  [1830]. 

[Mews'  Dig.  viii.  911.     S.C.  1  Dow  &  CI.  456  ;  and,  in  Exchequer,  Jones,  1.39.     See 
Irish  Land  Act,  1887,  s.  7  (3) ;  and  Barron  v.  Moore,  1829,  1  Law  Rec.  O.  S.  2.51.] 

B.  the  assignee  of  certain  leases  of  lands  in  Ireland,  for  long  terms  of  years, 
being  in  arrear  for  rent,  suffered  judgment  to  be  recovered  on  ejectment 
by  the  lessor,  and  possession  of  the  lands  was  delivered  by  writs  of  habere 
on  the  18th  of  July,  1823.  By  the  Irish  statute  4  Geo.  I.  c.  5,  s.  3,  a  Court 
of  Equity  is  empowered  to  annul  the  proceedings  in  ejectment,  and  restore 
the  possession  to  the  lessee,  if  a  bill  is  filed,  and  the  amount  of  rent  and 
costs  paid  into  Court,  within  six  calendar  months  after  execution  has 
been  executed  in  the  ejectment.  On  the  17tli  of  -January,  1824,  B.  filed 
a  bill  in  the  Exchequer  to  redeem  the  lands,  and  obtained  an  order,  dated 
on  the  1 7th  of  January,  and  signed  by  one  of  the  Barons  of  the  Exchequer, 
to  lodge  the  amount  of  rent  in  arrear  and  costs  in  the  Bank  of  Ireland. 
The  order  was  left  with  the  Accountant-General  on  the  17th,  after  the 
Bank  was  shut.  On  Monday,  the  19th  of  .January,  the  money  was  paid 
into  the  Bank,  and  the  Accountant-General  gave  a  certificate  accordingly. 
A  treaty  for  a  compromise  then  took  place,  and  was  for  some  time  pending. 

On  the  7th  of  May,  1825,  on  the  motion  of  B.,  it  was  ordered  that  the  order 
for  lodging  the  rent  and  costs  should  be  entered  as  of  the  17th  of  January, 
and  that  the  lodgement  of  the  money  should  be  receipted  on  that  day 
instead  of  the  19th,  and  that  a  certificate  should  be  granted  accordingly 
by  the  Accountant-General. 

On  the  7th  of  July,  1825,  the  lessor  obtained  an  order  to  take  out  of  Court, 
without  prejudice  to  the  rights  of  the  jsarties,  the  rent  and  costs  which 
had  been  deposited,  and  that  he  might  be  at  liberty  to  proceed  in  the 
recovery  of  tlie  lands. 

[65]  Having  under  this  order  taken  the  money  out  of  Court,  the  Lessor 
appealed  against  the  order  directing  the  alteration  in  the  date  of  the 
payment  of  the  rent  and  costs. 

The  order  was  reversed. 

The  original  bill  of  complaint  in  this  cause  was  filed  by  the  Respondent  against 
the  Appellant,  on  the  17th  of  January,  1824,  and  stated  that,  by  a  certain  indenture 
of  lease,  bearing  date  the  3d  of  August,  1781,  Ann  Echlin  and  Alice  Echlin  demised 
the  lands  of  Lenaniore,  Clonskeen,  and  Drinane,  in  the  county  of  Galway,  to  Henry 
Hinde  for  a  term  of  sixty-one  years,  at  a  yearly  rent  of  £100,  payable  half-yearly, 
and  that  the  said  Henry  Hinde,  by  indenture,  a.ssigned  the  said  premises  to  -John 
Bodkin,  Esquire,  now  deceased,  the  father  of  the  Respondent ;  and  the  said  bill  fuither 
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stated  that  the  said  Alice  and  Ann  Echlin,  by  indenture  bearing  date  the  30th  of 
May,  1791,  demised  to  the  said  John  Bodkin,  deceased,  that  part  of  the  lands  of  Castle- 
town, otherwise  TuUynadaly,  and  part  of  Liavally,  in  the  said  county  of  Galway, 
and  also  the  fairs  and  markets  usually  liolden  in  and  upon  the  said  lands  of  Castle- 
town, otherwise  TuUynadaly,  and  part  of  Liavally,  for  a  term  of  sixty-one  years,  at 
the  yearly  rent  of  £45,  payable  half-yearly,  and  that,  by  another  indenture  bearing 
date  the  said  30th  of  May,  1791,  the  said  Alice  and  Ann  demised  unto  the  said  John 
Bodkin,  deceased,  other  part  of  the  lands  of  Castletown,  otherwise  TuUynadaly,  and 
that  part  of  the  lands  of  Liavally  in  the  possession  of  the  said  John  Bodkin,  containing 
258  acres,  for  a  term  of  sixty-one  years,  at  the  yearly  rent  of  £260  payable  half-yearly. 

[66]  That  the  said  John  Bodkin,  deceased,  died  in  the  year  1803,  and  by  his  will 
appointed  the  Respondent  executor  thereof,  and  that  the  Respondent  had  been,  since 
the  death  of  the  said  John  Bodkin,  in  the  possession  of  the  said  several  premises,  and 
was  entitled  to  the  benefit  of  the  said  several  leases. 

That  the  said  Alice  and  Ann  Echlin  were  both  dead,  and  that  the  interest  which 
they  had  in  the  premises  so  demised  became  vested  in  the  Appellant,  who  had  re- 
ceived from  the  Respondent  the  rent  reserved  by  the  said  leases.  That,  there  being 
an  arrear  of  one  year's  rent  due,  the  Appellant,  in  the  year  1822,  brought  three  eject- 
ments under  the  statute  to  recover  the  premises,  and  that,  by  virtue  of  consents, 
the  Appellant  obtained  judgments  and  issued  executions,  and  got  possession,  and 
that  the  Appellant  alleged  he  had  made  leases  of  the  premises,  subject  to  the  Respon- 
dent's right  to  redeem. 

That  the  amount  of  the  rent  in  arrear  was  £455,  and  the  costs  alleged  to  have  been 
incurred  by  the  Appellant  in  the  several  ejectments  amounted  to  £72  8s.,  making 
together  £527  8s.;  and  that  the  Respondent  was  ready  and  had  offered  to  pay  the 
rent  and  the  costs,  and  had  lodged  the  said  sum  in  Court  to  the  credit  of  the  said 
cause ;  that  six  months  had  not  elapsed  since  the  writs  of  habere  had  issued,  and 
therefore  the  Respondent  submitted  he  was  entitled  to  redeem  the  premises  ;  that 
he  had  applied  to  the  Appellant  to  deliver  up  the  possession  of  the  premises,  which 
he  refused  to  do,  and  insisted  on  his  right  to  hold  the  premises  discharged  from  the 
leases.  The  Respondent,  by  his  bill,  prayed  that,  if  the  Appellant  [67]  alleged  that 
more  rent  was  due  than  the  sum  before  mentioned,  an  account  might  be  taken  of 
what  was  due  for  rent  and  costs,  and  that  the  Respondent  might  be  deemed  entitled 
to  redeem  the  land  upon  payment  of  the  sum  ascertained  to  be  due,  and  the  costs, 
which  the  Respondent  thereby  oft'ered  to  do,  and  might  be  deemed  entitled  to  hold 
the  said  premises  under  the  said  leases,  notwithstanding  the  said  ejectments,  and 
that  such  accounts  as  the  Court  should  think  proper  might  be  directed  to  be  taken, 
and  the  Appellant  charged  with  what  he  made,  or  without  wilful  default  might  have 
made,  out  of  the  said  premises  since  the  execution  of  the  said  writs  of  habere,  and  that 
the  Respondent  might  be  restored  to  the  possession  of  the  premises,  and  might  have 
such  further  and  other  relief  as  the  case  might  require. 

The  Respondent's  bill  was  filed  on  the  17th  of  January,  1824,  about  the  hour 
of  twelve  o'clock  at  noon,  and  a  certificate  of  the  filing  was  then  granted  by  the  proper 
officer,  but  none  of  the  Barons  being  in  Dublin,  application  was  made  to  Mr.  Baron 
Smith,  at  his  country  house,  a  distance  of  about  four  miles  from  town,  and  he  granted 
an  order,  dated  the  17th  of  January,  to  lodge  the  £527  8s.  rents  and  costs  in  the  Bank 
of  Ireland,  to  the  account  of  the  Accountant-General  in  the  cause. 

The  order  was  left  with  the  Accountant-Cieneral  on  the  I7th  of  January,  1824, 
between  the  hours  of  four  and  five  o'clock  in  the  afternoon  ;  but  in  consequence 
of  the  Bank  of  Ireland  having  closed  at  three  o'clock  on  that  day,  and  it  being  Saturday, 
the  Accountant-General  kept  the  order  until  [68]  Monday  the  19th,  when  the  money 
was  paid  in,  and  he  granted  the  following  certificate  : — "  John  Bodkin  v.  George 
"  Vesey,  19th  of  January,  1824.  I  hereby  certify,  that  pursuant  to  an  Order,  dated 
"  the  17th  of  January,  1824,  John  Bodkin,  Esquire,  has  paid  into  the  Bank  of  Ireland 
"  the  sum  of  £527  8s.  which  is  placed  to  my  account  in  the  above  cause,  as  appears 
"  by  the  receipt  of  Thomas  Talbot,  dated  this  19th  of  January,  1824,  hereunto  annexed. 
"  Signed  John  O'Neill,  £527  8s." 

Shortly  after  the  bill  was  filed,  the  Appellant  was  served  with  process  to  appear 
and  answer  the  same,  but  the  Appellant,  on  the  14th  of  February,  1824,  caused  a 
notice,  entitled  in  the  cause,  to  be  served  on  the  Respondent's  attorney,  by  which, 
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after  stating  that,  although  the  Respondent  had  not  performed  the  requisites  pre- 
scribed by  the  statute  in  cases  of  non-payment  of  rent,  yet  that  he  (the  Appellant) 
had  no  object  but  to  be  paid  his  rent  and  costs ;  and  that  inasmuch  as  he  (the 
Appellant)  had  not  taken  the  actual  possession,  but  made  a  six  months'  lease  of  part 
of  the  evicted  premises  to  the  Respondent,  and  of  the  residue  thereof  to  his  under 
tenants  in  possession  of  the  premises,  and  had  not  interfered  with  the  rent  of  the 
premises,  so  as  to  render  any  account  in  the  cause  wholly  unnecessary,  he  (the 
Appellant)  thereby  gave  the  Respondent  notice,  that  on  his  (the  Respondent's)  paying 
to  the  Appellant  the  rent  and  arrears  ascertained  to  be  due  at  the  time  of  the  service 
of  the  summons  of  ejectment,  and  the  costs  thereof,  and  also  the  rent  which  had 
subsequently  accrued  due  to  the  1st  of  November  then  last,  and  the  costs  which 
he  [69]  (the  Appellant)  had  necessarily  incurred  by  the  Respondent's  original  bill,  he 
would  give  the  Respondent  receipts  foT  the  said  rent  under  the  said  leases  to  that  day. 

On  the  21st  of  February,  a  notice,  also  entitled  in  the  cause,  was  given  to  the 
Appellant  by  the  Respondent,  who  proposed  to  consent  to  the  Appellant's  receiving 
the  sum  lodged  by  the  Respondent,  on  getting  a  receipt  for  the  rent  and  costs,  as  if 
a  decree  of  redemption  had  been  pronounced. 

The  Appellant,  on  the  10th  of  June,  1824,  filed  his  answer  to  the  Respondent's 
bill,  whereby,  admitting  the  introductory  matters  and  the  facts,  he  said  he  was  in- 
formed and  believed  that  the  Respondent  had  not  lodged  the  rent  and  costs  in  Court 
to  the  credit  of  the  cause  when  the  bill  was  filed,  or  until  the  19th  of  January,  which 
was  after  the  expiration  of  six  months,  and  that  he  and  his  attorney  were  in  Dublin 
on  the  17th  and  18th  of  January,  but  that  no  tender  or  offer  was  made  to  either  of 
them  of  the  rent  and  costs  ;  but  he  submitted,  that  since  the  six  months  had  elapsed 
previous  to  the  lodging  of  the  rent  and  costs,  he  was  not  bound  to  accept  the  same, 
or  to  restore  possession,  or  that  the  Respondent  was  not  entitled  to  redeem  ;  and 
he  insisted  on  his  right  to  hold  such  lands,  discharged  of  such  leases  ;  and  he  insisted 
that  the  rent  due  to  him  on  the  1st  of  May,  1824,  amount  together  to  the  sum  of 
£955,  exclusive  of  his  costs. 

The  Respondent  amended  his  bill  on  the  15th  of  February,  1825,  whereby,  in 
addition  to  the  statements  contained  in  the  original  bill,  and  by  way  of  amendment, 
the  Respondent  stated  and  [70]  charged  that  the  Appellant  had,  on  the  14th  of 
February,  caused  the  notice  of  that  date  to  be  served  on  the  Respondent,  or  his  agent : 
And  that  the  Appellant  by  the  offer  contained  in  such  notice  had  waived  any  legal 
advantage  he  might  otherwise  have  had  :  And  that  prior  to  the  service  of  the  notice 
of  the  14th  of  February,  and  the  21st  of  January,  1825,  the  driver  of  the  Appellant 
had  distrained  and  taken  away  the  stock  of  the  tenants,  and  had  sold  part  of  such 
stock  :  That  the  Appellant,  his  agent  and  driver,  had  received  more  than  he  admitted 
by  his  answer  to  have  received ;  that  there  was  more  rent  and  arrears  due  to  him  at 
that  time,  than  would  pay  the  Appellant  twice  as  much  as  he  claimed ;  and  that 
the  Respondent's  tenants  would  not  pay  him  rent  in  consequence  of  the  interference 
of  the  Appellant  and  his  agents,  who  encouraged  the  tenants,  and  told  them  that  if 
they  did  not  pay,  the  Respondent  would  be  evicted,  and  on  such  eviction,  the  tenants 
should  have  new  leases  at  lower  rents.  The  bill  further  stated  the  compromise  which 
had  been  set  on  foot ;  that  the  writs  of  habere  were  not  executed  on  the  18tli  or  19th 
of  July,  and  were  not  returned  ;  that  the  Appellant,  shortly  after  the  execution  of 
the  writs,  executed  leases  to  some  of  the  Respondent's  tenants  for  six  months,  on 
the  expiration  of  which,  the  Appellant  brought. separate  ejectments,  notwithstanding 
the  pendency  of  the  suit  to  redeem  ;  and  that  the  Appellant  threatened  to  proceed 
at  law  against  the  Respondent  and  his  tenants  to  get  possession,  although  the  merits 
of  the  case  in  the  Court  of  Exchequer  remained  undetermined  ;  and  that  the  lodging 
of  the  money  was  in  due  time. 

[71]  The  bill  prayed  that  the  Respondent  might  have  the  relief  prayed  by  the 
original  bill ;  and  that  an  account  might  be  taken  of  what  the  Appellant  had  received, 
or  might  have  received  without  his  wilful  default,  from  the  premises ;  and  that  the 
Respondent  might  be  restored  to  the  possession  of  the  premises  ;  and  that  the  Appel- 
lant might  be  restrained  from  proceeding  in  the  ejectments  which  he  had  brought 
since  the  filing  the  original  bill. 

On  the  2d  of  March,  1825,  the  Appellant  put  in  his  answer,  in  which  he  admitted 
the  notice  of  the  14th  of  February,  1824  ;  that  he  caused  the  notice  to  be  served, 


IV  BLIGH  N.  S.  VESEY  V.  BODKIN  [1830] 

being  willing  to  put  an  end  to  the  litigation,  and  not  with  any  intent  of  waiving  his 
rights  if  the  terms  were  not  complied  with  ;  he  insisted  that  he  was  not  now  bound 
or  precluded  from  relying  on  the  statute. 

The  Appellant  further  admitted  the  notice  of  the  21st  of  February,  served  by 
the  Respondent's  attorney,  in  reply  to  the  notice  of  the  14th  of  February,  offering  to 
allow  the  Appellant  to  draw  out  the  sum  of  £527  8s.  on  the  terms  contained  in  such 
notice  ;  but  the  Appellant  alleged  that  he  did  not  consider  himself  bound  thereby. 

The  Appellant,  by  his  answer,  denied  that  any  compromise  had  been  set  on  foot 
through  the  interference  of  any  friend,  but  he  said  that  Ulick  Jennings  called  on 
him,  and  talked  about  settling  the  differences  between  the  Appellant  and  Respon- 
dent, and  some  offers  were  made  to  let  the  Appellant  have  the  lands  at  Castletown 
for  the  money  due,  to  which  the  Appellant  replied,  that  if  he  was  entitled  thereto 
he  would  get  them,  as  proceedings  had  been  taken,  and  he  would  leave  it  to  [72] 
the  Court  to  decide  ;  and  he  said  he  was  not  aware  of  any  correspondence  by  letter 
having  passed,  and  he  said  he  believed  that  the  writs  of  habere  had  been  executed 
on  the  18th  of  July,  and  he  admitted  that  they  had  not  been  filed,  but  were  in  the 
possession  of  his  attorney  ;  he  denied  that  he  or  his  agent  procured  the  writs  to  be 
antedated,  and  he  said  that  possession  had  been  taken  before  the  18th  of  July,  and 
he  said  that  he  did  not  in  any  manner  interfere  with  the  sheriff  or  under-sheriff  ; 
he  admitted  that  he  had  caused  such  ejectments  to  be  brought  against  the  tenants, 
notwithstanding  the  pendency  of  the  suit ;  he  insisted  that  the  Respondent's  interest 
in  the  land  liad  been  forfeited  for  the  reasons  mentioned  in  liis  former  answer  ;  that 
if  due  diligence  had  been  used,  the  money  might  have  been  lodged  on  the  17th  of 
January,  and  he  insisted  that  his  rights  were  not  waived  by  the  notice  he  had  given, 
and  especially  as  the  Respondent  had  not  complied  therewith. 

On  the  7th  of  May,  1825,  upon  the  motion  of  the  Respondent,  it  was  ordered 
that  the  order  for  the  lodging  the  money  on  account  of  the  rent  and  costs  be  entered 
as  of  the  17th  of  January,  1824,  and  that  the  lodgement  be  receipted  to  the  credit  of 
the  cause  on  that  day  instead  of  the  19th  of  January,  1824,  and  that  the  Accountant- 
General  should  grant  a  certificate  accordingly,  without  prejudice  to  any  other  equity 
which  the  Respondent  might  in.sist  on  at  the  hearing  of  the  cause. 

In  pursuance  of  this  order,  the  Accountant-General  gave  a  receipt,  whereby  he 
certified  that  the  Respondent  paid  into  the  Bank  of  Ireland,  on  the  17th  of  January, 

1824,  the  sum  of  £527  8s.,  [73]  which  was  then  remaining  in  the  Bank  to  the  credit 
of  the  cause. 

On  the  2d  of  July,  1825,  the  Appellant  gave  a  notice  of  motion,  to  be  made  before 
the  Lord  Chief  Baron,  in  his  chambers,  for  an  order  for  the  Appellant  to  draw  the 
said  sum  of  £527  8s.  and  that  he  might  be  at  liberty  to  execute  six  writs  of  habere 
against  the  land  on  the  six  months'  demises. 

The  motion  was  made  accordingly,  and  upon  debate  of  the  whole  matter,  and 
hearing  counsel,  the  Lord  Chief  Baron,  by  an  order  bearing  date  the  Gth  of  July, 

1825,  ordered  that  the  Accountant-General  should  draw  on  the  Bank  of  Ireland  in 
favour  of  the  Appellant,  or  his  attorney,  for  the  sum  of  £527  8s.  lodged  there  to  the 
credit  of  the  cause,  without  prejudice  to  the  rights  of  the  parties,  and  the  Appellant 
was  to  be  at  liberty  to  renew  and  execute  renewals  of  the  writs  on  the  six  months' 
demises,  and  the  execution  thereof  was  stayed. 

The  Appellant  accordingly  executed  the  writs  immediately  after  the  order  was 
made,  and  took  possession  of  the  land,  and  he  also  drew  out  the  sum  of  £527  8s. 

In  December,  182G,  a  motion  was  made  by  the  Appellant  to  rescind  the  order 
of  the  7th  of  May,  1825,  so  far  as  the  same  directed  the  alteration  to  be  made  in  the 
date  of  the  receipt  from  the  19th  to  the  17th  of  January,  1824,  and  as  directed  the 
Accountant-General  to  give  a  receipt  accordingly,  which  motion  was  refused. 

In  January,  1828,  the  appeal  to  the  House  of  Lords  against  the  order  of  the 
7th  of  May,  1825,  was  presented. 

[74]  For  the  Appellant. — The  Solicitor-General  and  Mr.  Beanies. 

The  lease  in  question  was  within  the  description  in  the  Irish  statute  4  Geo.  I.  c.  5, 
s.  3,  which  provides  that  if  the  lessee  shall  permit  judgment  to  be  recovered  in  eject- 
ment, and  execution  to  be  executed  thereon,  without  paying  on  demand  the  rent 
ascertained  to  be  in  arrear,  with  costs,  or  depositing  the  same  in  ,i  Court  of  Equity, 
on  filing  a  bill  within  six  months  after  execution  executed,  the  lessee  shall  be  barred 
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from  all  relief  in  law  or  equity,  and  the  landlord  shall  hold  the  premises  discharged 
from  the  lease. 

In  this  case  the  bill  was  not  filed  until  the  last  day  of  the  six  months,  at  twelve 
o'clock.  The  application  to  the  Accountant-General  was  not  made  until  between 
four  or  five  o'clock,  and  it  is  not  sworn  in  the  affidavits  on  belialf  of  the  applicant 
that  the  money  was  then  ready.  On  the  contrary,  the  Attorney  for  the  Appellant 
swore  that  he  had  heard  and  believed  that  the  amount  of  rent  and  costs  was  not  forth- 
coming on  the  1 7th. 

The  taking  of  the  money  out  of  Court,  was  no  waiver,  because  it  was  ordered 
without  prejudice  to  the  rights  of  the  parties,  and  the  landlord  would  in  all  events 
be  entitled  to  the  money  :  and  if  tliere  had  been  no  special  reservation,  according 
to  general  practice  an  appeal  is  not  barred  by  consent  to  an  order  under  the  decree.* 
If  this  is  a  case  for  equitable  relief,  it  must  be  upon  tlie  ground  of  accident.  But 
this  is  more  Hke  laches  than  accident :  and  Courts  of  Equity  do  not  relieve  against 
every  species  of  accident,  or  under  any  circumstances  :  In  the  cases  of  [75]  death, 
and  destruction  by  fire,  relief  against  specific  performance  has  been  refused :  t 
especially  if  there  has  been  a  want  of  good  faith,  or  reasonable  diligence.  + 

The  order  is  nothing  less  than  a  legislative  order  repealing  the  statute,  which 
can  only  be  satisfied  by  a  literal  compliance  with  its  enactments,  as  to  the  payment 
of  the  money. 

In  this  case  the  Accountant-General  has  been  ordered  by  the  Court  to  certify 
contrary  to  the  fact,  that  the  money  paid  on  the  1 9th  was  paid  on  the  1 7th  of  January  : 
This  is  not  the  administration  of  an  equity,  but  the  assumption  of  a  dispensing  power. 
The  Court  might  with  as  much  reason  direct  that  a  parol  agreement  should  be  put  into 
writing  to  meet  the  statute  of  frauds.  In  former  cases  the  relief  lias  been  given  upon 
circumstances  which  raised  the  equity.  The  Court  has  never  before  created  the 
circumstances  as  a  ground  for  the  equity. 

It  is  absolutely  necessary  that  the  order  of  the  7th  of  May,  and  the  certificate, 
should  be  removed  out  of  the  way  of  the  Appellant,  otherwise  there  cannot  be  a  proper 
trial  of  the  true  question  at  the  hearing;  for  upon  the  record  as  it  stands,  it  must 
be  taken  that  the  payment  was  on  the  1 7tli. 

The  Court  had  no  power  to  relieve  the  i)arty,  and  if  they  had,  there  was  no  case 
of  equity.     There  is  no  proof  that  the  money  was  ready  to  be  paid  on  the  day.     The 
case  is  similar  to  the  question  upon  renewals,  where  a  lessee  has  not  com-[76]-plied 
with  the  conditions  of  relief  prescribed  by  the  statute.^ 
For  the  Respondent. — Mr.  Home  and  Mr.  Roupell. 

The  non-payment  by  the  Respondent  into  Court  until  tlie  I'Jtli  of  January,  1824, 
of  the  sum  of  £5'27  8s.  on  account  of  the  rent  and  costs,  by  virtue  of  the  order  made 
on  the  17th  of  that  month,' was  not  owing  to  the  neglect  or  default  of  the  Respondent, 
and  the  actual  payment  on  the  19th  was  the  earliest  that  could  be  made,  and  was 
therefore  not  only  a  regular  and  boiw  fide  payment  under  the  order,  but  was  also, 
under  all  the  circumstances,  a  substantial  compliance  with  the  requisites  of  the  statutes 
made  in  that  behalf. 

The  Appellant  has  not  only  acquiesced  in  the  order  of  the  7th  oi  May,  1825,  for 
a  great  length  of  time,  but  he  has  acted  upon  and  taken  the  benefit  of  it.  and  he  cannot 
now  be  heard  to  complain  of  it,  inasmuch  as  the  Appellant  has  applied  for  and  obtained 
an  order  for  payment  to  him  of  the  said  sum  of  £527  8s.  which  is  entered  in  the  Account- 
ant-General's books  as  having  been  paid  in  on  the  17th  of  January,  and  is  receipted 
by  him  accordingly,  and  the  order  obtained  by  the  Appellant  for  payment  of  the 
money  to  him  is  grounded  on  the  certificate  and  receipt  of  the  Accountant-General 
of  the  money  having  been  paid  into  the  Bank  of  Ireland  on  the  17th  of  January, 
I82i,  which  are  recited  in  the  order. 

If  the  Appellant  could  have  been  originally  entitled  to  make  the  objection  he 
now  insists  on  by  his  appeal,  yet  he  has,  by  his  subsequent  acts  and  [77]  conduct 
waived  his  right  to  object  to  the  non-payment  of  the  money.     The  money  was  paid 

*  Wood  P.  Griffith,  19  Ves.  550. 

t  17  'V^es.  241.  Mortimers.  Capper,  1  Rro.  C.  C.  loti.  Jackson  r.  Leven,  3  Bro. 
C.  C.  605.     Paine  r.  Mellor,  (5  Ves.  349. 

J  Smith  r.  Clay,  3  B.  C.  C.  039,  n.  S  1  Yern.  and  Scriv.  1. 
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into  Court  to  save  the  forfeiture,  and  for  that  purpose  only.  The  forfeiture  accrues 
on  account  of  the  non-payment  of  the  money.  The  landlord  cannot  have  a  right 
both  to  the  money  and  the  benefit  of  the  forfeiture. 

At  the  conclusion  of  the  argument,  Lord  Wynford  observed,  that  the  ordei'  as  it 
stood  was  conclusive  of  the  whole  case  :  that  it  was  doubtful,  upon  the  affidavits, 
whether  the  money  was  ready  on  the  1 7th  :  that  the  matter  demanded  farther  inquiry  : 
that  a  reversal  of  the  order  would  not  prejudice  the  Respondent,  if  he  could  prove  at 
the  hearing  that  the  money  was  ready  to  be  paid  on  the  17th  :  and  that  the  Court 
might  think  proper  to  direct  an  issue  to  ascertain  that  fact. 

The  Lord  Chancellor  observed  that,  in  his  opinion,  the  Court  below  was  not  justified 
on  the  affidavits  in  making  the  order. 

Order  reversed. 


[78]   IRELAND. 

COURT  OF  CHANCERY. 

Sir  Arthur  Chichester,  Baronet, — A2ipellan.t. ;  Charles  MTntire,  Esquire, — 

Re&pondent  [1830]. 

[Mews'  Dig.  i.  7.33  ;  viii.  765.    S.C.  1  Dow  &  CI.  460.     See  Collier  v.  Mason,  1858, 
25  Beav.  200;  Urmes  v.  Beadel,  1860,  2  Giff.  166.] 

M.  being  possessed  of  a  house  and  lands  for  a  term  of  years  under  a  lease,  by 
the  covenants  of  which  he  was  bound  to  keep  and  deliver  up  the  premises 
in  repair,  at  the  expiration  of  the  term,  entered  into  an  agreement  with 
C,  who  had  acquired  the  reversion  in  the  premises,  subject  to  the  term, 
that  C.  should  grant  to  him  a  new  lease  ;  and  thereupon  an  agreement 
between  M.  and  C.  was  executed,  whereby  C.  agreed  to  grant  to  M.  a  lease 
of  the  premises  for  a  term  of  forty-seven  years,  at  such  yearly  rent  as 
should  be  put  upon  the  same  by  two  chosen  arbiti-ators,  and  in  case  of 
difference  between  them,  that  an  umpire  should  be  named  by  them,  and 
the  rent  fixed  by  a  majority  of  the  three. 

The  arbitrators  having  differed,  an  umpire  was  called  in,  who  with  the  arbi- 
trator for  M.  the  tenant,  received  evidence  to  shew  that,  at  the  date  of  the 
agreement  between  M.  and  C,  the  premises  were  in  a  very  ruinous  state, 
and  that  it  would  require  £800  to  put  them  in  repair.  Upon  this  view 
of  the  case,  and  assuming  as  the  basis  of  their  award  that  M.  was  not  bound 
to  repair,  and  that  he  had  agreed  to  expend  £800  in  repairs,  they  adjudged 
and  awarded  that  a  rent  of  £60  per  annum  should  be  paid  by  M.  to  C. 
during  the  term  of  forty-seven  years.  But  the  arbitrator  for  M.  the  tenant 
had  differed  from  the  mnpire,  as  to  the  amount  of  rent,  and  refused  to 
concur  in  a  larger  rent  than  £43,  until  he  was  prevailed  on  by  the  entreaty 
of  M.'s  wife  to  concur  with  the  umpire,  in  fixing  the  rent  at  £60. 

Held  on  appeal,  reversing  the  decree  in  the  Court  below,  that  M.  was  not  en- 
titled to  a  specific  performance  of  the  agreement,  under  the  circumstances 
attending  this  award. 

[79]  On  the  31st  of  December,  1822,  a  bill  was  filed  by  the  Respondent  in  the 
Court  of  Chancery  in  Ireland,  stating  that  the  Respondent  had  been  for  many  years  the 
occupier  of  a  certain  messuage,  farm,  and  lands,  called  the  farm  and  lands  of  Green- 
castle,  in  the  county  of  Donegal,  which  he  held  by  lease  under  George  Cary,  deceased, 
at  the  yearly  rent  of  £100  for  a  term  of  years  which  expired  on  the  1st  of  November, 
1819,  and  that  on  the  expiration  of  the  said  lease,  the  Respondent  made  application 
for  a  renewal  thereof,  to  the  Appellant,  who  was  entitled  to  make  a  lease  or  leases 
thereof,  for  such  term  as  therein  after  mentioned. 

The  bill  then,  after  stating  a  treaty  between  the  parties,  set  forth  an  agreement, 
which  was  reduced  into  writing,  and  signed  by  the  Appellant,  and  by  Robert  MTntire 
on  behalf  of  the  Respondent,  purporting  to  be  made  between  the  Appellant  of  the 
one  part,  and  Robert  MTntire  on  behalf  of  the  Respondent,  of  the  other  part :  whereby 
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it  was  agreed  that  the  Appellant  should  grant  a  lease  unto  the  Respondent,  "  of  the 
"  quarter  laud  called  the  Eleven  Billiboes,  commonly  called  Greencastle,  with  the 
"  offices,  houses  and  edifices  thereon,  and  the  land  thereunto  belonging,  numbered 
"  irom  1  to  23,  inclusive,  and  containing,  by  a  survey  made  by  Alexander  M'Arthur, 
"land  surveyor,  87  acres,  2  roods,  21  poles,  Cunningham  measure,  together  with 
"  a  sufficient  quantity  of  turbarj',  for  the  consumption  of,  and  to  be  used  on  the 
"  premises,  provided  the  said  Sir  Arthur  Chichester  is  entitled  so  to  do,  excepting 
"and  reserving  thereout,  Nos.  11,  [80]  12,  and  13,  containing  by  the  said  survey 
"13  acres,  2  roods,  21  poles,  like  measure,  for  the  term  of  forty-seven  years,  to  com- 
"  mence  from  the  1st  day  of  November,  1821,  at  such  yearly  rent  as  should  be  put 
"  upon  the  same  by  John  Staples,  on  the  part  of  the  Appellant,  and  William  Moody 
■'  on  the  part  of  the  Respondent  ;  and  in  case  the  said  John  Staples  and  William  Moody 
"  should  not  agree  in  the  premises,  that  they  shall  be  at  liberty  to  call  in  a  third 
■'  person,  whose  decision,  with  one  of  the  said  arbitrators,  should  regulate  the  rent, 
"  which  lease,  so  to  be  executed  by  the  Appellant  to  the  Respondent,  was  to  be  con- 
"  formable  to,  and  contain  the  clauses,  covenants,  reservations,  and  agreements  hither- 
"  to  usually  granted  of  the  said  lands  and  premises,  by  the  Marquis  of  Donegal,  under 
"  whom  the  Appellant  holds  the  same,  and  also  a  covenant  to  prevent  the  wilful  injury 
"  and  destruction  of  the  old  castle  on  the  premises.''  The  parties  also  covenanted 
with  each  other  to  execute  a  lease  and  counterpart  respectively. 

The  bill  then  stated,  that  John  Molesworth  Staples  and  William  Moody,  the  two 
arbitrators,  not  agreeing,  appointed  Arthur  Sampson  as  an  umpire,  and  that  Arthur 
Sampson  and  William  Moody,  on  the  20th  of  February,  1822,  made  and  published 
their  award,  by  which,  after  reciting  the  submission  and  the  appointment  of  the  um- 
pire, they  adjudged  the  house  and  farm  to  be  worth  £G0  per  annum,  and  awarded 
that  sum  to  be  the  annual  rent  at  which  the  same  should  be  held  by  the  Respondent, 
for  the  term  of  forty-seven  years. 

The  bill  further  stated  that,  in  expectation  and  full  confidence  that  a  lease  would 
have  been  made  [81]  out  and  executed  to  him,  of  the  premises  comprised  in  the 
agreement,  pursuant  to  the  tenor  thereof,  the  Respondent  had  laid  out  sundry  sums 
in  repairing  the  dwelling  house  and  offices  on  the  farm,  and  in  improving  and  fencing 
the  farm,  to  a  considerable  amount ;  and  that  notwithstanding  the  said  expenditure, 
the  dwelling  house  on  the  lands  of  Greencastle  was  in  a  great  state  of  dilapidation 
and  ruin,  and  almost  untenantable  ;  and  that  the  Respondent  on  obtaining  the  lease, 
pursuant  to  the  agreement,  was  ready  to  expend  a  large  sum  of  money  in  rebuilding 
the  dwelling  house;  that  the  Respondent  caused  a  draft  of  a  lease  to  be  drawn,  pursuant 
to  the  terms  of  the  agreement  and  award,  and  sent  the  same  to  the  Appellant  for  his 
perusal  and  approbation  ;  but  that  the  Appellant  refused  to  accept  or  peruse  the  same. 

The  bill  then  stated,  that  a  sum  of  £260  having  become  due  from  the  Respondent 
to  the  Appellant,  for  rent  of  the  premises,  up  to  the  1st  day  of  November,  1822,  that 
sum  being  all  tlie  rent  and  arrears  of  rent  due  for  the  premises,  was  sent  by  the  Re- 
spondent to  the  Appellant,  accompanied  bj'  a  note,  dated  the  22d  of  November,  1822, 
requiring  the  Appellant  to  approve  of  the  draft,  or  specify  his  objections,  and  offering 
to  procure  the  engrossment  of  a  lease  and  counterpart. 

The  bill  charged  amongst  other  things,  that  the  Appellant  received  the  copy  of 
the  notice,  and  the  draft  of  the  lease,  but  did  not  give  any  answer  to  the  notice,  or 
return  the  draft ;  and  it  prayed  that  the  Appellant  might  be  decreed  to  execute  to 
the  Respondent  a  lease  of  the  premises  comprised  in  the  agreement,  pursuant  to  the 
tenor  [82]  thereof,  and  of  the  award,  for  the  remainder  of  the  term  of  forty-seven 
years,  the  Respondent  thereby  offering  to  have  such  lease  engrossed  at  his  expence, 
and  to  execute  a  counterpart  of  such  lease,  and  to  do  every  thing  in  the  said  agree- 
ment contained,  on  his  part  to  be  done  and  performed. 

The  Appellant  by  his  answer  said,  that  the  Respondent  had  been  tenant  in  pos- 
session of  the  messuage,  farm,  and  lands  of  Greencastle,  under  a  demise  for  a  term 
which  expired  in  November,  1819,  and  that  at  the  expiration  of  the  said  term,  the 
Respondent  was  bound  to  deliver  the  said  messuage,  farm,  and  lands,  with  the  houses, 
offices,  and  edifices  thereon,  unto  the  Appellant,  in  good  and  sufficient  tenantable 
repair  and^condition  :  that  the  Respondent  had  suffered  the  same  to  be  not  only 
greatly  out  of  such  repair,  but  that  the  house,  offices,  and  buildings,  from  the  want 
of  that  care  and  attention,  were,  at  the  time  of  the  treaty,  nearly  in  a  ruinous  state, 
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with  the  sole  view,  as  the  Appellant  believed,  of  depreciating  the  yearly  rent  or  value 
thereof  to  the  Appellant.  The  Appellant  by  his  answer  further  said,  that  the  messuage, 
farm,  lands,  houses  and  premises,  are  bounded  by  the  Atlantic  Ocean,  and  very  con 
venient  for  trade  and  that  a  fair  value  could  not  be  put  upon  the  same,  by  considering 
merely  the  quality  of  the  land,  but  tliat  all  the  advantage  of  situation  should  be 
taken  into  calculation  ;  and  also,  that  when  so  long  a  lease  as  forty-seven  years  was 
agreed  to  be  granted,  the  probable  advantages  that  were  likely  to  arise  from  the 
place  becoming  a  harbour  for  trading  vessels,  by  the  building  of  a  pier,  should  also 
be  kept  in  view  :  that  the  farm  of  Greencastle,  among  others,  pos-[83]-sessed  the 
following  advantages — namely,  sea  manure  in  abundance  ;  lime  at  a  very  reasonable 
price  ;  a  constant  supply  of  fish  at  a  very  cheap  rate  ;  the  contiguity  of  the  ferry 
across  to  Magilligan,  in  the  county  of  Londonderry  ;  the  beauty  and  convenience  of  the 
situation  for  boating  and  bathing,  and  other  amusements  and  recreations  :  and  the 
Appellant  submitted,  that  in  estimating  the  value  of  the  said  lands,  all  these  circum- 
stances ought  to  be  taken  into  consideration  ;  and  that  if  these  advantages  were  not 
kept  in  view,  it  would  be  impossible  to  decide  fairly  upon  an  adequate  and  proper 
rent  ;  nor  would  there  have  been  any  necessity,  as  the  Appellant  believed,  to  appoint 
arbitrators  to  fix  or  decide  upon  a  yearly  rent,  unless  such  points  were  to  be  considered, 
inasmuch  as  the  mere  value  of  the  ground,  if  estimated  merely  according  to  its  pro- 
ductiveness, could  have  been  ascertained  in  the  usual  way  in  which  rents  are  agreed 
on  between  landlord  and  tenant. 

The  Appellant  by  his  answer  further  said,  that  John  M.  Staples  valued  the  said 
premises  at  £150,  and  William  Moody  valued  the  same  at  £43  yearly,  a  sum  smaller 
than  that  which  had  been  offered  by  the  Respondent  himself,  and  not  half  the  amount 
which  the  Respondent  had  paid  under  his  former  lease  :  that  Arthur  Sampson  acted 
upon  an  erroneous  view  of  the  case  between  the  parties,  he  taking  into  consideration 
the  dilapidated  state  of  the  house,  and  buildings,  and  offices,  and  allowing  the 
Respondent  for  the  expence  of  rebuilding  the  same,  without  considering  that  the 
Respondent  as  tenant,  theretofore  in  possession  thereof,  was  bound  to  keep  the  same 
in  good  and  tenantable  [84]  order,  repair,  and  condition,  and  so  to  deliver  up  the 
same  :  that  if  the  Respondent  had  laid  out  and  expended  any  sum  of  money  in  repair- 
ing the  said  house  and  offices,  he  was  bound  to  do  so  under  the  terms  of  his  former 
tenure  thereof,  and  not  suffer  the  same  to  go  so  greatly  out  of  repair  as  he  had  done  ; 
and  therefore  the  Appellant  insisted  that  such  expenditure  ought  not  to  entitle 
the  Respondent  to  a  compliance  on  the  part  of  the  Appellant,  with  an  award  made 
on  such  erroneous  grounds. 

The  Appellant  further  said,  that  the  Respondent  had,  subsequently  to  the  execu- 
tion of  the  agreement  pulled  down,  or  caused  to  be  pulled  down,  part  of  the  old  castle, 
contrary  to,  and  in  violation  of  the  express  stipulation  and  covenant  contained  in 
the  agreement  :  that  the  rent  awarded  to  be  paid  by  tlie  Respondent  was  a  gross 
undervalue  for  the  lands  ;  and  as  evidence  thereof,  the  Appellant  stated  that  the  lands 
were,  in  or  about  the  year  1798,  demised  at  the  rent  of  £100  a  year,  and  which  rent 
the  Respondent  continued  to  pay  until  the  year  1819,  when  the  said  lease  expired. 

The  Appellant  by  his  answer  then  set  forth  a  letter,  addressed  by  Mr.  Sampson 
to  J.  M.  Staples,  in  the  words  and  figures  following  : — 

.  p^^^  gj^.  '■  Sheephill,  23d  of  February,  1823. 

"  After  mature  consideration  and  consultation  with  my  father,  before  whom 
"  I  laid  your  written  opinion,  Mr.  Moody's,  and  my  own  valuation  and  observations 
"  made  on  the  spot,  I  feel  confident  that  my  award  of  £60  is  a  fair  rent  for  the  house, 
"  farm,  etc.  at  Greencastle.  Mr.  Moody  [85]  has,  after  some  hesitation,  agreed  to 
"  it,  and  we  have  both  signed  a  document  to  that  efl'ect.  1  understand  that  young 
"  MTntire  thinks  the  rent  too  high  ;  and  I  doubt  not  but  Sir  A.  Chichester  and  you 
"  will  think  it  too  low,  after  the  claim  you  thought  yourself  justified  in  making  of 
"  £150.  This  is  then  the  reward  1  am  to  expect  for  my  trouble  ; — it  is  however  all 
"  I  wish  for,  as  it  proves  the  justness  of  my  decision.  I  think  it  right  to  explain  to 
"  you,  and  Sir  A.  Chichester,  the  motives  upon  which  I  found  my  estimate  in  opposi- 
"  tion  to  your's,  that  MTntire  is  able  to  pay  what  he  undertakes,  and  resident  on  the 
"  premises,  which  in  these  times  must  be  considered  as  an  advantage  ;  that  the  acre- 
"  able  rent  of  a  farm  to  a  farmer  is  not  worth  more  than  £44  ;  that  the  dwelling  house, 
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"  etc.  is  ill  so  bad  a  state,  from  the  all-destroying  hand  of  time,  as  to  require  it  to  be 
"  rebuilt  :  and  Mr.  M'Int.ire  has  agreed  to  lay  out  £800  or  £900  for  this  purpose, 
"  which,  at  £10  per  cent,  for  forty-seven  years,  will  make  his  rent  about  your  demand 
"  per  annum  ;  that  the  place  is  now  so  near  the  fort  and  soldiery,  as  to  render  it  unfit 
"  for  bathing  ;  that  the  rabbit  warren  no  longer  exists,  and  that  this  place  is  so  far 
"  from  a  market  town,  etc.  etc.  You  have  much  enhanced  the  value  of  Greencastle 
"  from  its  beauty,  and  from  the  comparative  estimate  with  a  house  and  farm  rented 
"  by  Mr.  Dysart ;  but  on  consideration  you  will  admit,  that  the  particular  fancies 
"  of  individuals  cannot  be  admitted  as  general  or  reasonable  items  in  the  making 
"  up  the  total  of  a  real  and  substantial  estimate.  In  letting  the  manor  of  Walworth, 
"  in  which  there  are  many  [86]  gentlemen's  dwellings,  much  better  situated  in 
"  point  of  beauty  and  convenience  to  that  of  Greencastle,  there  was  no  valuation  of 
"  such  dwellings  but  under  the  head  of  gentlemen's  accommodations;  thus,  for  instance, 
"  Mayor  Stirling  was  charged  £15  per  annum  beyond  the  acreable  rent,  for  a  large 
"  house,  fine  walled  garden  and  orchard  for  some  acres  ;  and  again,  where  the  house 
"  was  found  out  of  repair,  no  valuation  was  laid  on  it,  or  extra  on  the  gardens  ;  but, 
"  on  the  contrary,  £500  was  offered  to  Mr.  Beresford,  to  enable  him  to  put  it  in  repair  ; 
"  and  yet  in  both  cases  the  tenants  were  discontented.  If  your  friend  had  hoped  to 
"  avail  himself  of  particular  fancies,  for  the  enhancement  of  the  premises  now  in 
"  question,  his  best  mode  would  have  been  to  have  advertised  the  place,  and  received 
"  various  proposals  ;  but  when  he  consented  to  the  arbitration  of  merely  calculating 
"  valuators,  he  necessarily  precluded  himself  from  any  advantage  arising  out  of 
"  capricious  imaginary  valuations.  My  father  desires  his  respects,  and  me  to  say 
"  that  he  will  be  happy  to  see  you  when  you  come  this  way  ;  and  I  shall  be  obliged 
"  by  your  informing  me  if  you  and  Sir  Arthur  think  I  have  done  you  justice.  I  have 
"  the  honour  to  be,  dear  Sir,  respectfully  your's, 

"  The  Rev.  J.  M.  Staples,  MoviUe."  "  Arthur  Sampson." 

The  Appellant  submitted  that  the  principles  on  which  Arthur  Sampson  had  pro- 
ceeded, as  so  stated  by  himself,  were  erroneous,  and  manifestly  unjust  to  the  Appellant, 
inasmuch  as  the  Appellant  was  entitled  to  have  every  circumstance  taken  into  con- 
sideration, which  would  enhance  the  value  [87]  of  the  premises  ;  and  inasmuch  also 
as  Arthur  Sampson  had  reduced  his  estimate  of  the  rent,  upon  the  principle  that 
the  Respondent  was  to  expend  a  sum  of  £800  or  £900  on  the  premises,  although  such 
expenditure  was  rendered  necessary  by  reason  of  the  breach  of  the  covenants  in  his 
former  lease,  and  although  he  was  not  bound  by  the  agreement,  or  otherwise,  save 
by  the  covenants  in  the  expired  lease,  to  expend  any  sum  whatever  in  buildings. 

The  Appellant  further  submitted  that,  even  if  the  rent  had  been  agreed  on  origin- 
ally between  the  parties,  or  even  if  the  award  were  good  and  valid,  the  Respondent 
was  not  entitled  to  a  specific  performance  of  the  agreement,  inasmuch  as  he  had, 
as  the  Appellant  believed,  pulled  down  and  destroyed  part  of  the  old  castle,  which 
the  Appellant  was  so  anxious  to  preserve. 

The  Respondent  entered  into  evidence,  and  proved  the  execution  of  the  agreement 
and  the  award  ;  also,  that  at  the  date  of  the  agreement  of  the  15th  of  December, 
1821,  the  premises  were  not  in  good  and  sufficient  tenantable  repair;  and  that  the 
Respondent  at  that  time  intended  to  lay  out  a  considerable  sum  of  money  in  repairs 
and  improvements.  The  Respondent  also  examined  Mr.  Moody,  the  arbitrator, 
who  stated  that  he  had  viewed  the  grounds,  and  the  value  he  put  upon  some  was 
£44,  and  the  remainder  of  the  £60  was  made  up  in  consequence  of  the  solicitation 
of  Mrs.  MTntire,  and  on  account  of  the  situation  of  the  fort,  the  witness  considering 
the  same  a  serious  injury  to  the  premises  ;  and  Mr.  Moody  further  stated,  in  answer 
to  the  15th  interrogatory,  that  he  first  knew  the  lands  and  premises  at  Greencastle 
in  1821  ;  that  he  was  not  a  judge,  or  con-[88]-versant  with  the  value  of  lands  in  the 
neighbourhood  of  the  said  premises,  that  according  to  the  best  of  his  knowledge  and 
belief,  the  yearly  value  that  he  put  on  the  same  was  £44  ;  and  he  would  not  take 
a  lease  of  the  same  on  the  same  terms,  to  expend  the  sum  that  would  be  requisite 
to  put  the  house  and  offices  into  that  repair  that  it  would  be  necessary  for  a  genteel 
family  to  reside  in  ;  but  he  did  not  value  the  same  by  the  acre.  In  his  cross-examina- 
tion he  stated,  that  in  making  such  valuation  he  took  into  consideration  the  dilapi- 
dated state  of  the  house  and  offices,  and  with  a  view  to  the  sum  that  it  would  be 
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necessary  to  expend,  as  witness  would  not  take  a  lease  to  be  obliged  to  expend  the 
sum  necessary  for  such  repairs,  and  that  he  made  his  award  on  the  principle,  that 
the  Respondent  would  be  obliged  to  expend  large  sums  of  money  in  putting  the  house 
and  concerns  in  good  and  sufficient  order  and  repair,  and  would  have  awarded  a 
larger  rent,  provided  the  said  dwelling  house  and  offices  had  been  in  a  perfect  good 
state  of  repair,  or  thoroughly  repaired  at  the  expence  of  another  person. 

The  Respondent  also  examined  Mr.  Arthur  Sampson,  the  umpire,  who  deposed 
"  that  the  value  he  put  upon  the  said  house  and  premises,  and  farm,  under  all  the 
"  circumstances,  was  £60  annually,  considering  that  the  tenure  was  to  be  forty-five 
"  years,  and  that  the  Respondent  was  to  lay  out  on  building  and  repairing,  a  sum 
"  of  about  £800  which  deponent  considered  necessary  to  put  the  same  into  thorough 
"  repair,  as  the  residence  of  a  gentleman,  and  Respondent  stating  that  he  would  lay 
"  out  about  that  sum."  In  his  cross-examination,  Mr.  Sampson  admitted  the  [89] 
letter  of  the  23d  of  February,  1823,  set  out  in  the  answer,  and  stated  that  the  grounds 
and  principles  on  which  he  made  his  award  were  truly  and  correctly  stated  in  such 
letter  ;  and  that  the  principle  on  which  he  made  his  award  was,  that  the  Respondent 
would  be  obliged  to  spend  large  sums  of  money  in  putting  the  house  and  premises 
in  good  and  sufficient  order  and  repair  ;  and  deponent  said  he  would  have  thought 
that  a  larger  rent  than  that  which  he  awarded  ought  to  have  been  paid  for  the  same, 
if  the  same  had  been  in  a  state  of  perfect  good  repair,  or  if  they  had  been  thoroughly 
repaired  at  the  expence  of  another  person. 

The  Appellant  examined  the  Rev.  John  Molesworth  Staples,  the  other  arbitrator, 
as  a  witness,  who  stated  that  he  kn^w  the  lands  and  premises  in  November  and  Decem- 
ber, 1821,  and  that  the  houses  and  other  buildings  were  in  bad  order  and  out  of  repair, 
and  in  a  dilapidated  state  at  that  period  ;  that  in  his,  witness's,  judgment,  the  yearly 
rent  of  £150  would  be  a  fair  yearly  rent  for  the  said  farm  and  premises,  if  demised 
in  1821,  on  a  lease  for  forty-seven  years  ;  that  if  the  said  house,  offices  and  buildings 
were  put  into  dift'erent  repair  in  1821,  witness  considered  they  would  be  worth  nearly 
£200  annually,  if  let  on  a  similar  lease ;  and  witness  stated,  that  having  undertaken 
the  reference,  he  and  Moody,  the  other  arbitrator,  repaired  to  the  premises  in  the 
month  of  November  or  December,  1821,  find  in  going  through  the  said  premises, 
witness  observed  to  Moody,  that  it  would  be  better  to  value  the  house  and  offices, 
and  land  and  garden,  which  were  separated  from  the  remainder  of  the  farm  by  the 
road  ;  and  Moody  [90]  told  witness  that  he  set  no  value  on  them,  as  the  improve- 
ments which  the  Respondent  was  about  to  make  thereon  would  be  an  equivalent 
to  any  rent  which  could  be  set  or  charged  on  the  same ;  and  that  the  witness  then 
suggested  that  it  was  impossible  that  he,  the  witness  could  agree  thereto,  and  that 
it  would  be  better  to  appoint  an  umpire.  This  witness  also  proved  the  receipt  of  the 
letter  of  the  23d  of  February,  1823,  addressed  to  him  by  Mr.  Sampson. 

The  Appellant  proved  that  after  1821,  a  part  of  the  old  castle  had  been  pulled 
down  by  the  orders  and  directions  of  the  Respondent. 

Much  evidence  was  entered  into  on  both  sides  as  to  the  value  of  the  farm  ;  but 
the  question  before  the  House  did  not  res*'  upon  that  evidence. 

An  admitted  copy  of  the  lease  from  Mi-.  Carey,  under  which  the  Respondent  held 
the  premises  up  to  November,  1819,  was  produced,  and  read  on  the  hearing  of  the 
cause.  This  lease  bore  date  the  30th  of  April,  1798,  and  was  made  by  George  Carey 
of  the  one  part,  and  the  Respondent,  Charles  MTntire  of  the  other  part ;  George 
Carey  thereby  demised  to  the  Responde'it  the  lands  and  premises  in  the  pleadings 
mentioned  : — To  hold  for  the  term  of  twenty-one  years  from  the  1st  of  November, 
1797,  at  the  yearly  rent  of  £100,  and  the  Respondent  ccovenanted  "  that  he,  his  exe- 
"  cutors,  administrators,  or  assigns,  should  and  would  at  all  times  during  the  term, 
"  well  and  sufficiently  repair,  uphold,  maintain,  and  keep  all  and  singular  the  houses, 
"  buildings,  fences,  and  other  improvements  already  made,  or  which  should  be  made 
"  thereafter,  upon  the  demised  premises,  in  good  substantial  order,  condition,  [91] 
"  and  repair,  and  the  same  so  well  and  sufficiently  repaired,  should  and  would  sur- 
"  render  and  yield  up  at  the  end  or  sooner  determination  of  the  term." 

By  the  decree  made  on  the  hearing  of  the  cause,  on  the  1-lth  of  July,  1824,  and 
on  a  re-hearing,*  on  the  19th  of  November,  1824,  it  was  referred  to  the  Master  to 

*  Upon  the  re-hearing,  the  Appellant  supported  the  decree.    See  [4  Bli.  N.  S.]  97. 
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inquire  and  report  whether,  at  the  time  of  the  agreement  in  the  pleadings  mentioned, 
the  Respondent  was  in  his  own  person  bound  to  repair  the  premises  in  the  pleadings 
mentioned  or  not,  and  the  (Jourt  reserved  the  consideration  of  all  further  directions 
until  the  return  of  the  Master's  report. 

Under  this  decree,  the  Appellant  produced  and  read  before  the  Mastei'  the  counter- 
part of  the  indenture  of  lease  of  the  30th  of  April,  1798.  The  Respondent  admitted 
the  execution  of  the  lease,  but  insisted,  before  the  Master,  that  at  the  time  of  the  exe- 
cution thereof,  and  at  the  time  when  the  Respondent  entered  into  possession  of  the 
premises,  the  house  and  buildings  demised  by  the  lease  were  in  a  ruinous  state,  that 
the  walls  of  the  houses  were  made  principally  of  mud,  that  the  offices  and  out-houses 
were  in  a  state  of  ruin  and  decay,  from  length  of  time,  the  premises  having  been  erected 
and  built  long  before  that  time ;  that  all  the  walls  built  upon  the  lands  demised  were 
also  ruinous  and  decayed,  that  the  fences  upon  the  demised  premises  were  in  bad 
order,  repair,  and  condition  ;  and  further,  that  he,  from  time  to  time,  during  the 
continuance  of  the  lease,  laid  out  yearly,  and  every  year,  considerable  sums  of  money 
in  repairing,  and  keeping  in  repair,  and  in  [92]  supporting,  upholding  and  nuuntaining 
the  premises  :  And  further,  that  at  the  expiration  of  the  term,  he  yielded  up  the  same, 
and  all  houses,  buildings,  farms,  and  other  improvements,  whicli  at  the  time  of  the 
making  of  the  indenture  were,  or  during  the  continuance  of  the  term  thereby  granted, 
had  been  made  thereon,  and  the  same  continued  to  be  at  the  time  of  the  nuiking  of 
the  agreement  in  the  pleadings  mentioned,  in  better,  more  substantial  order,  condition, 
and  repair,  than  the  same  were  in  at  the  time  when  the  indenture  was  made,  or  at 
the  time  when  he  obtained  possession  of  the  same,  or  than  the  same  had  been  in  at 
any  time  during  the  continuance  of  the  term,  allowing  for  the  necessary  and  unavoid- 
able injury  and  decay  arising  from  the  effect  of  time.  The  Respondent  therefore 
insisted,  that  at  the  time  of  the  agreement  in  the  pleadings  mentioned,  he  was  not 
bound  to  put  the  premises  into  any  better  state  of  repair  or  condition  than  the  same 
were  in  as  aforesaid,  and  that  he  had  never,  in  any  instance  broken  the  covenant 
for  repair. 

The  Respondent  applied  to  the  Master,  and  obtained  a  certificate  for  a  commission 
to  examine  witnesses  to  prove  the  abov,  statement,  which  was  carried  into  the  office 
in  the  shape  of  a  discharge.  The  Appellant,  treating  the  fact  as  immaterial  to  the 
matter  in  issue,  did  not  join  in  the  commission,  or  take  any  notice  of  the  proceedings 
under  it.  The  Respondent  therefore  examined  ex  parte  vai'ious  witnesses,  who  proved 
that  in  April,  1798,  the  premises  were  in  a  very  dilapidated  state,  that  they  were  also 
in  a  very  bad  state  at  the  expiration  of  the  term,  and  also  in  1821,  but  not  worse  than 
in  April,  1798. 

The  Master  made  his  report  on  the  Itjth  of  [93]  November,  1825,  and  thereby 
certified  that  the  Respondent  from  time  to  time,  during  the  continuance  of  the  demise, 
made  valuable  improvements  upon  the  premises,  and  that  he  well  and  sufficiently 
repaired  and  kept  the  demised  premises  in  good  substantial  order,  condition,  and 
repair,  according  to  the  true  intent  and  meaning  of  the  covenant  in  the  indenture 
of  1798,  and  the  same  so  well  and  suffic''?ntly  repaired,  according  to  the  true  intent 
and  meaning  thereof,  surrendered  and  yierded  up,  at  the  determination  of  the  term, 
and  he  found,  therefore,  that  the  Respondent  was  not  at  the  time  of  the  agreement 
in  the  pleadings  mentioned,  in  his  own  person,  bound  to  repair  the  premises  in  the 
pleadings  mentioned. 

Exceptions  were  taken  to  this  report  by.  the  Appellant,  on  the  following  grounds  : — 

First  exception.  For  that  it  appeared  in  evidence  before  the  Master,  that  the  said 
Charles  MTntire,  by  indenture  of  lease,  bearing  date  the  13th  of  April,  1798,  cove- 
nanted to  repair  the  premises,  and  deliver  them  up  in  substantial  repair  at  the  end 
of  the  period  ;  and  that  at  the  time  of  the  expiration  of  the  lease,  and  at  the  time  of 
the  agreement  in  the  decree  mentioned,  the  house  and  buildings  on  the  deiuised 
preniises  were  not  in  good  substantial  condition  and  repair,  but  on  the  contrary,  the 
dwelling  house  and  offices  were  at  the  time  aforesaid  ruinous,  not  in  tenantable  repair, 
or  fit  for  habitation  ;  and  although  no  evidence  was  laid  before  the  Master  to  show 
that  the  covenant  was  released,  or  in  any  way  discharged  or  made  void,  yet  the  Master, 
by  his  report,  finds  that  the  Respondent  was  not,  at  the  time  of  the  agreement,  bound 
to  put  the  premises  into  any  better  state  [94]  of  repair  or  condition  than  the  same 
were  in  at  the  time. 
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Second  exception.  For  that  the  Master,  notwithstanding  the  evidence  in  tlic 
foregoing  exception  set  forth,  by  report,  finds  tliat  the  Respondent,  at  the  time  of 
the  agreement  in  the  pleadings  mentioned,  had  not  in  any  manner  broken  the  cove- 
nant for  repairs,  in  the  draft  I'eport  mentioned. 

Third  exception.  For  that  the  Master  received  evidence  of  the  .state  of  repair 
in  which  the  dwelling  house  and  offices  on  the  demised  premises  were  at  the  time  of 
the  making  of  the  lease  of  the  30th  of  April,  1798,  when  the  Respondent  became 
tenant  thereof,  which,  under  the  decree  in  this  cause,  and  the  order  of  reference  therein 
contained,  he  was  not  authorized  to  receive. 

Fourth  exception.  For  that  the  report  of  the  Master  is  founded  on  the  supposition 
that,  by  the  agreement,  the  lessee  was  not  bound  to  deliver  up  the  buildings  and 
premises  in  a  better  state  of  repair  than  the  same  were  in  at  the  time  of  the  execution 
of  the  lease,  even  supposing  the  same  to  have  been  out  of  repair  at  that  time,  which 
is  quite  contrary  to  the  construction  of  the  covenant. 

Fifth  exception.  For  that  the  Master,  by  his  report,  finds  that  the  premises  were, 
at  the  expiration  of  the  term  so  demised,  in  better  condition  and  repair  than  the  same 
were  in  at  the  time  when  the  Respondent  entered  into  possession  of  the  same,  or  than 
the  same  had  been  in  at  any  time  during  the  continuance  of  the  said  lease,  although 
the  evidence  before  the  Master  did  not  warrant  any  such  finding. 

Sixth  exception.  For  that  the  Master,  by  the  report,  finds  that,  notwithstanding 
the  covenant,  [95]  the  Respondent  was  not  at  the  time  of  the  agreement  in  the 
pleadings  mentioned,  in  his  own  person,  bound  to  repair  the  premises,  although  no 
evidence  whatever  was  laid  before  the  Master,  to  show  that  the  covenant  had  been 
released  or  discharged,  nor  was  any  evidence  given  of  any  fact  or  circumstance  to 
justify  or  excuse  the  non-performance  thereof.* 

On  the  '2d  day  of  December,  1825,  the  cause  was  reheard  on  further  directions 
and  exceptions  to  the  Master's  report,  when  it  was  ordered  that  the  exceptions  should 
be  overruled,  and  that  the  report  should  stand  confirmed,  and  it  was  declared  that 
the  Respondent  was  entitled  to  a  specific  execution  of  the  agreement  of  the  5th  of 
December,  1821,  and  accordingly  it  was  further  ordered  that  the  Appellant  should 
execute  a  lease  to  the  Respondent  of  the  premises  comprised  in  the  agreement,  for  the 
remainder  of  the  term  of  forty-seven  years,  to  commence  on  the  1st  of  November, 
1821,  and  at  the  yearly  rent  of  £G0  per  annum,  pursuant  to  the  terms  of  the  agreement 
and  award. 

The  appeal  was  against  the  decrees  of  the  14th  of  July,  1824,  the  19th  of  November, 
1824,  and  the  2d  of  December,  1825. 

For  the  Appellant.— The  Solicitor  General  and  Mr.  Purvis. 

The  arbitrators  were  misled  by  the  statement  of  the  tenant,  that  he  would  lay 
out  £800.  There  is  no  stipulation  in  the  agreement  that  he  should  [96]  do  so.  He 
was  not  legally  bound.  The  award,  therefore,  was  made  under  a  mistake  as  to  the 
obligation  to  repair.  The  Plaintiff  in  a  suit  for  specific  performance,  cannot  ask  for 
a  variation  in  the  agreement.  But  the  Defendant  may  avoid  performance  on  the 
grounds  of  fraud,  surprize,  mistake,  or  misconduct.  That  the  rent  was  fixed  at  £60 
upon  a  supposed  obligation  to  lay  out  £800  in  repairs,  appears  by  the  evidence, 
although  the  Respondent,  under  the  preceding  lease,  was  bound  to  keep  and  leave 
the  premises  in  repair. 

The  Respondent  gave  evidence  in  the  cause  to  shew  that  the  premises  were  out 
of  repair  when  he  took  them  in  1798,  and  they  would  infer  that  he  was  not  bound 
to  give  them  up  in  better  repair,  but  the  contract  appears  by  the  covenant.! 

The  rent  was  fixed  at  £60,  not  because  the  arbitrators  tliought  it  just,  but  because 
the  wife  of  the  Respondent  intreated  them  to  fix  it  at  that  sum.  The  evidence  for  the 
Appellant,  shews  that  the  value  was  much  greater.  The  award  is  founded  in  mistake, 
and  the  decree  proceeds  on  the  award.  I 

For  the  Respondent.— Mr.  Home  and  Mr.  Tinney. 

*  These  exceptions  were  copies  of  objections  left  in  the  Master's  office,  to  the 
draft  of  the  Report,  and  do  not  exactly  apply  to  the  language  of  the  signed  report, 
because  it  was  altered  by  the  Master,  jifter  the  objections  had  been  left  in  his  office. 

t  Luxmore  v.  Robson,  1  B.  and  A.  584. 

I   Clowes  4'.  [Higginson],  1  V.  and  B.  p.  [524]. 
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The  principle  on  which  the  award  was  made,  namely,  the  yearly  value  of  the 
premises  in  the  condition  which  they  were  in  at  the  time  when  the  lease  was  to  he 
granted,  was  the  true  principle,  especially  the  fact  being  established,  that  the  [97] 
Respondent  was  under  no  obligation  to  the  Appellant  to  put  them  into  a  better  con- 
dition. 

The  decree  which  directed  an  inquiry  for  the  ))urpose  of  ascertaitiing  whether 
the  circumstances  of  the  case  justified  the  arbitrators  in  assuming  the  above  principle 
as  the  basis  of  their  award,  was  at  all  events  not  unjust,  as  against  the  Appellant, 
although  the  Respondent  had  grounds  of  complaint  against  it. 

The  Appellant  appearing  on  the  re-hearing  of  the  cause,  (on  which  occasion  it  was 
competent  to  him  to  ask  for  any  alteration  of  the  original  decree,)  and  on  that  occasion 
supporting  the  original  decree  which  was  then  complained  of  by  the  Respondent, 
and  procuring  it  to  be  confirmed,  with  costs  of  the  re-hearing,  and  proceeding  upon 
it  before  the  Master,  cannot  now  complain  of,  or  appeal  against  the  decree  so  affirmed. 
The  Master  was  fully  justified  by  the  circumstances  of  the  case,  and  the  evidence 
before  him,  in  the  finding  contained  in  his  report.  The  final  decree  in  this  cause 
was  according  to  the  justice  of  the  case,  and  was  of  course,  as  it  proceeded  on  the 
footing  of  the  former  decree,  and  of  the  Master's  report. 

(22d  March,  1830.)  The  Lord  Chancellor. — The  facts  of  the  case,  so  far  as  it  is 
necessary  to  state  them,  for  the  purpose  of  raising  the  question  on  which  I  shall 
propose  to  your  Lordships  to  pronounce  judgment,  are  extremely  simple. 

It  appears  that  M'Intire  held  certain  premises  in  the  county  of  Donegal,  as  tenant 
to  a  person  of  the  name  of  Carey  :  the  lease  was  a  lease  for  twenty-two  years,  and 
expired  in  the  month  of  November  1819  ;  he  continued  afterwards,  how-[98]-ever, 
in  possession  until  the  year  1822.  It  appears  that  the  property  was  acquired  by  Sir 
Arthur  Chichester,  the  Appellant  in  this  case,  from  Lord  Donegall,  and  a  negocia- 
tion  was  entered  into  after  the  determination  of  the  first  lease,  between  M'Intire 
on  the  one  side,  and  Sir  Arthur  Chichester  on  the  other,  for  a  new  lease,  a  lease  for 
forty-seven  years,  to  commence  from  the  month  of  November  in  the  year  1821.  It 
appears  that  the  parties  could  not  at  the  time  come  to  an  arrangement  with  respect 
to  the  rent,  but  the  other  provisions  of  the  lease  were  agreed  on,  and  there  was  an 
article  drawn  up,  by  which  it  was  agreed  that  the  amount  of  the  rent  should  be  settled 
by  arbitration — an  arbitrator  to  be  appointed  on  each  side,  and  if  they  did  not  agree, 
then  an  umpire  to  be  appointed,  and  that  umpire,  with  the  concurrence  of  one  of  the 
arbitrators,  to  settle  the  rent  which  was  to  be  paid  for  this  lease  of  forty-seven  years. 
A  great  variety  of  points  were  raised  in  the  discussion  of  the  case,  to  which  it  is  not 
necessary  that  I  should  direct  your  attention,  as  the  judgment  I  am  about  to  recom- 
mend to  your  Lordships  to  pronounce,  is  entirely  founded  on  the  award,  and  the 
principles  on  which  that  award  was  made. 

It  appears  that  the  arbitrators  met,  and  disagreed  with  respect  to  the  amount 
of  the  rent,  and  an  umpire  was  appointed,  and  that  umpire  fixed  the  rent  at  £60 
a  year,  and  a  day  or  two  after  he  had  made  his  award,  he  wrote  a  letter  to  the  arbi-  • 
trator  who  had  disagreed  with  him,  stating  the  grounds  on  which  he  had  made  that 
award,  and  one  ground  on  which,  as  he  stated,  he  had  made  his  award  was,  that 
the  premises  were  out  of  re-[99]-pair,  and  that  he  had  made  an  allowance  for  that ; 
as  the  tenant,  M'Intire,  had  agreed  to  lay  out  eight  or  nine  hundred  pounds  in  putting 
the  premises  into  repair,  and  that  he  therefore  acting  upon  that  agreement  on  the 
part  of  the  tenant,  M'Intire,  had  fixed  the  amount  of  rent  at  f  GO  a  year.  Now,  there 
was  no  obligation  on  the  part  of  the  tenant,  M'Intire,  to  lay  out  any  such  sum  of  money 
in  repairs.  He  had  entered  int(i  no  agreement  binding  upon  him  for  that  purpose  ; 
if  he  had  laid  out  only  a  hundred  or  a  hundred  and  fifty  pounds,  or  what  was  necessary 
for  his  own  immediate  occupation  of  the  premises,  that  was  all  that  he  could  have 
been  called  upon  to  do,  and  therefore  the  ground  on  which  the  umpire  stated  that 
he  had  made  his  award,  was  a  ground  not  sustainable  in  point  of  fact,  and  it  appears 
to  me  that  therefore  the  award  cannot  be  carried  into  effect. 

But  this  is  not  all — the  original  arbitrators  had  differed,  and  this  gentleman, 
the  umpire,  was  called  in  in  consequence  of  that  difference  ;  he  was  to  fix  the  rent 
in  concurrence  with  one  of  the  two  arbitrators.  The  arbitrator  on  the  part  of  the 
tenant,  M'Intire,  had  fixed  the  rent  at  forty-three  pounds  a  year,  and  he  hesitated 
whether  he  should  concur  with  the  umpire  who  proposed  fixing  the  rent  at  £60  a 
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year  ;  lie  in  fact  rejected  the  judgment  of  the  umpire,  and  would  not  agree  to  con- 
cur in  that  award  which  he  proposed  to  make  ;  and  it  then  appears,  that  he  went 
and  consulted  with  Mrs.  M'lntire,  and  that  it  was  in  consequence  of  Mrs.  M'Jntire 
requesting  that  he  would  agree  with  the  um]Hie,  that  he  ultimately  did  so.  They 
had  stipulated  by  the  original  agreement  [100]  that  the  award  was  to  be  binding 
only  in  the  event  of  the  umpire  and  one  of  the  arbitrators  concurring,  the  arbitrator 
did  not  in  his  judgment  concur  in  the  award  ;  if  left  to  the  exercise  of  his  own  judg- 
ment he  would  not  hav(^  concurred,  for  he  had  fixed  the  rent  at  £4.'i,  and  not  at  £00  ; 
and  then  it  appears  that  he  took  sf)  very  imj)roper  a  course  as  to  leave  it  to  the  dis- 
cretion of  the  parties  interested,  who  had  committed  the  matter  to  his  discretion, 
together  with  that  of  the  umpire.  An  award  made  under  such  circumstances,  ought 
not  to  be  a  foundation  for  that  species  of  equitable  relief  which  was  sought  in  this 
case,  for  in  this  case  it  is  not  a  proceeding  at  law  upon  the  award — it  is  not  a  pro- 
ceeding for  the  purpose  of  enforcing  the  award,  but  it  is  an  application  to  a  Court 
of  Equity  to  do  something  beyond  what  the  law  would  do — to  compel  a  specific  per- 
formance of  a  contract  for  a  lease  followed  up  by  an  award  so  made. 

Under  these  circumstances,  I  cannot  bring  myself  to  the  conclusion  that  a  Court 
of  Equity  ought  to  decree  that  a  lease  ought  to  be  granted  on  the  terms  stated  in  this 
award.  Upon  the  grounds  I  have  shortly  .stated,  I  should  recommend  to  your  Lord- 
ships that  the  judgment  of  the  Court  below  should  be  reversed. 

Judgment  reversed. 


[101]  ENGLAND. 

COURT  OF  CHANCEKY. 


John  Walpole  Willis,  Esq.  and  Lady  Mary  Isabelle,  his  Wife, — Appella7it ; 
Sir  George  Abercrombie  Kobinson,  and  Joseph  Dokin,  the  Kight 
Honourable  Thomas  Bowes  Earl  of  Strathmore,  and  the  Honourable 
Thomas  George  Lyon  Bowes,  commonly  called  Lord  Gla.mmis, — 
Respondents  [1830]. 

[Mews'  Dig.  vii.   L368,   13G9.     S.C.  1   Dow  &  CI.   4(59.     See  Bute  {Marquis  of)  v. 
Harman,  184(1,  9  Beav.  320;  In  re  Hoare's  Trusts,  1863,  4  Gift'.  254.] 

Under  an  order  of  reference  to  one  of  the  Masters  of  the  Court  of  Chancery, 
B.,  who  proposed  to  marry  ('.,  a  ward  of  the  Court,  sent  in  a  statement 
of  facts  and  proposals,  in  which  he  stated  that,  under  the  will  of  his  grand- 
father, he  was  tenant  in  tail  in  remainder  after  the  death  of  his  two  brothers, 
without  issue,  of  divers  manors,  etc.  of  the  value  of  £10,000  a  year;  and 
in  the  event  of  his  brother  G.  dying  without  issue  male,  or  becoming  en- 
titled to  the  said  manors,  etc.  under  the  will  of  his  grandfather,  he  B. 
was  entitled  under  the  will  of  M.  B.  his  grandmother,  to  a  life  estate,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  in  certain  manors  and 
lands  of  the  value  of  £5000  a  year ;  and  thereupon  he  proposed  to  settle 
to  the  uses  of  the  marriage,  a  sum  of  £2000  sterling,  to  which  he  was  en- 
titled in  possession,  and  to  covenant  that  in  case  either  of  the  limitations 
in  his  favour,  contained  in  the  wills  of  his  grandfather  or  grandmother, 
should  take  ett'ect,  he  would  in  twelve  months  next  after  coming  into 
possession  of  the  estates  thereby  devised,  convey  so  much  thereof  as  should 
be  of  the  clear  animal  value  of  £1500  to  trustees,  in  trust,  to  pay  to  C, 
(the  intended  wife)  in  case  slie  should  survive  him,  so  much  of  the  rents 
as  with  her  own  fortune  would  make  up  a  jointure  of  £2000  per  annum, 
and  to  charge  the  estate  .so  to  be  conveyed  with  the  payment  of  £8000 
in  addition  to  the  [102]  fortune  provided  for  younger  children,  and  upon 
the  same  ultimate  trusts  as  the  £2000  then  proposed  to  be  assigned,  and 
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subject  thereto,  to  limit  the  estate  to  the  first  and  other  sons  of  the  marriage 
in  tail  male,  etc. 

By  an  indenture  of  marriage  settlement,  )nade  upon  the  basis  of  these  proposals, 
and  under  the  authority  of  an  order  of  the  Court,  B.  assigned  £"2000  to 
trustees,  upon  the  trusts  specified  in  tlie  proposals  ;  and  then,  after  cove- 
nanting to  settle  the  estates  of  the  wife,  if  and  when  they  should  vest 
according  to  the  proposals  and  orders ;  it  was  further  witnessed  that,  in 
pursuance  of  the  order  confirming  the  report  on  the  proposals,  and  in 
consideration  of  the  marriage  and  the  settlement  of  the  fortune  of  the 
intended  wife,  B.  the  intended  husband  covenanted  that  "  in  case  at  any 
"  time  during  his  life  he  should,  under  the  limitations  contained  in  the 
"  wills  of  his  grandfather  and  grandmother,  or  in  either  of  them,  or  other- 
"  wise,  become  seised  or  entitled  to  all  or  any  of  the  manors,  etc.  thereby 
"  devised  for  any  estate  of  inheritance  in  possession,  or  otherwise  capable 
"  of  being  settled  or  bound  in  law  or  equity,  he  would  within  twelve  months 
"  after  he  should  become  so  seised,  convey  and  settle  so  much  of  the  said 
"  manors,  etc.,  as  would  be  of  the  yearly  value  of  £1500,  upon  the  trusts 
"  specified  in  the  proposals  and  orders."  But  as  to  the  £8000  additional 
portion  for  younger  children,  mentioned  in  the  proposals,  no  notice  was 
taken  in  the  indenture  of  settlement. 

J.  the  brother  of  B.  upon  the  death  of  his  grandfather's  widow,  came  into  pos- 
session as  tenant  in  tail  of  the  lands  devised  by  the  will  of  the  grandfather, 
and  suffered  a  recovery  of  those  lands,  declaring  the  use  to  himself  in  fee 
simple,  and  upon  the  death  of  Li.,  another  brother,  B.  came  into  possession 
as  tenant  for  life,  under  the  will  of  his  grandmother,  of  the  lands  devised 
by  her  will. 

Of  the  marriage  between  B.  and  C.  there  was  issue  a  son  and  a  daughter. 

Upon  a  bill  filed  against  B.  on  behalf  of  the  daughter  (an  infant)  to  have  the 
sum  of  £8000  raised  by  sale  or  mortgage  of  the  interest  of  B.  in  the  lands 
devised  to  him  by  the  will  of  his  grandmother :  Held,  that  the  event  upon 
which  those  lands  were  charged  with  the  sum  of  £8000  had  not  happened. 

[103]  George  Carpenter  by  his  will,  bearing  date  the  9th  of  November,  1782,  de- 
vised to  Mary  Elizabeth  Carpenter,  his  wife,  a  messuage  at  Redburn,  in  the  county  of 
Herts,  and  the  lauds  and  appurtenances  thereto  belonging,  then  in  his  own  occupation, 
during  her  life,  and  after  her  decease  unto  the  child  which  she  was  then  big  with, 
and  his  or  her  heirs  and  assigns  for  ever.  And  he  bequeathed  to  his  said  wife  the 
rents  and  profits  of  all  such  other  real  estate,  and  the  interest  and  produce  of  all  such 
personal  estate  as  he  should  be  entitled  to  at  the  time  of  his  decease,  until  the  child 
which  she  was  then  big  with,  should,  if  born  alive,  attain  his  or  her  age  of  twenty- 
one  years,  to  maintain  herself  and  such  child.  And  in  case  such  child  should  be  born 
alive,  and  live  to  attain  the  age  of  twenty-one  years,  then  he  gave  unto  such  child, 
and  his  or  her  heirs,  executors,  and  administrators,  all  such  real  and  personal  estate, 
(chargeable  nevertheless  with  the  payment  of  an  annuity  of  f'.'JOO  to  his  wife  during 
her  life,)  and  appointed  his  wife,  and  Thomas  Baskerfield,  executrix  and  executor  of 
his  will,  and  guardians  to  the  child  with  which  Mary  Elizabeth  Carpenter  was  then 

The  testator  died  .soon  after  the  date  of  his  will,  leaving  his  wife  ensient  with  a 
daughter,  Mary  Elizabeth  Louisa  Rodney  Carpenter,  who  was  born  on  the  1st  of 
January,  1783. 

Mary  Elizabeth  Carpenter,  the  widow  of  the  testator  alone  proved  and  acted  in 
the  execution  of  the  will,  and  in  the  guardianship  of  Mary  Elizabeth  Louisa  Rodney 
Carpenter. 

[104]   Maiy  Elizabeth  Carpenter  afterwards  intermarried  with  Francis  Delaval. 

Shortly  after  the  marriage,  a  bill  was  filed  in  the  Court  of  Chancery  by  John  Finch 
and  others,  against  Francis  Delaval  and  Mary  Elizabeth,  his  wife,  and  Mary  EHizabeth 
Louisa  Rodney  Carpenter,  and  others,  stating  the  will  of  the  testator,  and  his  death, 
and  praying  accounts  of  his  real  and  personal  estate,  and  the  necessary  directions 
for  administering  the  same  under  the  sanction  of  the  Court. 

By  a  decree  made  in  the  cause  of  Finch  v.  Delaval,  bearing  date  the  ^Gth  of  April, 
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1785.  it  was  declared  that  the  will  of,  the  testator  was  well  proved  ;  and  after  directing 
the  usual  accounts,  the  Court  ordered  that  the  clear  residue  of  the  testator's  personal 
estate  should  be  paid  into  the  Bank  of  England,  and  laid  out  in  the  purchase  of  Bank 
£3  per  cent,  annuities,  in  the  name  of  the  Accountant  General  in  trust  in  the  cause  : 
and  that  the  Defendants  Francis  Delaval  and  Mary  Elizabeth,  his  wife,  (who  consented 
thereto)  should  transfer  the  several  sums  of  £3500  Bank  stock,  £2100  Old  South 
Sea  Annuities,  and  £1600  New  South  Sea  Annuities,  (parts  of  the  testator's  personal 
estate,)  into  the  name  of  the  Accountant  General  in  trust  in  the  cause,  and  that  the 
interest  to  accrue  due  on  the  Bank  stock,  and  Old  South  Sea  Annuities,  and  also  on 
the  Bank  Annuities,  therein  before  directed  to  be  purchased,  should  from  time  to 
time  be  paid  to  the  defendant,  Mary  Elizabeth  Delaval  until  the  defendant  Mary 
Elizabeth  Louisa  Eodney  Carpenter,  her  daughter,  should  attain  twenty-one.  or 
until  the  further  order  of  the  Court. 

[105]  The  several  sums  of  stock  were  respectively  transferred  by  Francis  Delaval, 
and  Mary  Elizabeth  his  wife,  into  the  name  of  the  Accountant  General,  pursuant 
to  the  directions  of  the  decree. 

The  Master  to  whom  the  cause  of  Finch  v.  Delaval  was  referred,  made  his  general 
report,  dated  the  6th  of  July,  1787,  and  thereby  certified  (among  other  things)  that 
he  had  taken  the  accounts  directed  by  the  decree,  and  that  the  defendants,  Francis 
Delaval  and  Mary  Elizabeth  his  wife,  had  received  of  the  testator's  personal  estate 
only  the  sum  of  £624,  and  that  they  had  expended  in  the  discharge  of  the  testator's 
funeral  expenses  and  debts,  and  otherwise  on  account  of  his  personal  estate,  the  sum 
of  £1136  5s.  0|^d.,  and  that  there  were  no  debts  or  legacies  of  the  testator  remaining 
unpaid ;  and  the  blaster  also  found  that  there  was  due  on  mortgage  to  the  testator's 
estate,  the  two  principal  sums  of  £4000  and  £1500. 

ftt*  B}'  an  order  in  the  cause  of  Finch  v.  Delaval,  bearing  date  the  24th  of  December, 
1799,  made  upon  the  petition  of  Francis  Delaval  and  Mary  his  wife,  it  was  ordered 
that  it  should  be  referred  to  the  Master,  to  consider  and  certify  whether  the  marriage 
therein  stated  to  have  been  proposed  between  the  Respondent,  the  Earl  of  Strath- 
more,  then  Thomas  Bowes,  and  Mary  Elizabeth  Louisa  Rodney  Carpenter,  would  be 
a  proper  marriage,  and  if  the  Master  should  be  of  that  opinion,  then  any  of  the  parties 
were  to  be  at  liberty  to  lay  proposals  before  him  in  resi^ect  to  a  proper  settlement 
to  be  made  upon  such  marriage. 

Under  this  order  a  state  of  facts  and  proposals  was  carried  into  the  office  of  the 
Master  :  by  [106]  which,  after  reciting  the  will  of  George  Carpenter,  and  his  death, 
and  the  decree  in  tlie  cause,  and  the  Report  as  before  mentioned  ;  it  was  stated,  that 
the  real  and  personal  estates  to  which  Mary  Elizabeth  Louisa  Rodney  Carpenter 
would  become  entitled,  upon  the  event  of  her  coming  of  age,  consisted  of  various  par- 
ticulars thereby  specified. 

The  state  of  facts  then  proceeded  as  follows  : 

"  That  the  fortune  which  Thomas  Bowes  is  now  possessed  of  or  entitled  to,  after 
"  payment  of  all  his  present  debts  and  engagements,  consists  of  the  following  par- 
"  ticulars,  viz.  : — 

"  The  sum  of  £3000  sterling,  or  thereabouts,  charged  and  secured  upon  divers 
"  freehold  or  other  estates  in  England  and  Scotland,  particularly  mentioned  and 
"  referred  to  by  an  indenture  of  four  parts,  dated  the  seventh  day  of  October,  one 
"  thousand  seven  hundred  and  sixty-six,  made  between  the  then  Earl  of  Strathmore 
"  and  Kinghorn,  of  the  first  part. — Mary  Bowes,  widow,  and  Mary  Eleanor  Bowes, 
"  spinster,  of  the  second  part. — Nicholas  Lambton,  Escj.  and  the  honorable  Thomas 
"  Lyon,  of  the  third  part. — Thomas  Liddell.  Esq.  and  the  right  honorable  John  Lord 
"  Gray,  of  the  fourth  part  ;  being  the  settlement  made  previous  to  the  marriage  of 
"  the  then  Earl  of  Strathmore,  with  Mary  Eleanor  Bowes,  now  Countess  of  Strathmore, 
"  the  parents  of  the  said  Thomas  Bowes. 

"  One  annuity  or  clear  yearly  sum  of  £600,  for  and  during  the  joint  natural 
"  lives  of  the  said  Thomas  BovVes  and  of  his  elder  brother  the  honorable  George  Bowes, 
"  payable  quarterly  on  the  usual  feast  days,  and  the  first  quarterly  [107]  payment 
"  to  begin  and  be  made  on  such  of  the  said  days  as  shall  next  ensue  the  marriage  of 
"  the  said  Thomas  Bowes  with  the  said  Mafy  Elizabeth  Louisa  Rodney  Carpenter, 
"  and  which  said  annuity  was  given  and  granted  in  prospect  and  consideration  of 
"  the  said  proposed  nuirriage,  and  is  secured  bv  the  bond  of  the  said  George  Bowes, 
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"  dated  the  10th  day  of  July,  1799,  and  also  by  an  indenture  of  even  date  with  the 
"  said  bond,  whereby  the  messuages,  lands,  tenements,  hereditaments,  and  premises 
■'  given  and  devised  by  the  will  of  Mary  Bowes  to  the  said  (.ieorge  Bowes  for  his  life, 
■'  (being  of  the  clear  yearly  value  of  £5000,  and  upwards)  are  charged  witli  the  pay- 
"  nient  of  the  said  annuity. 

"  That  the  said  Thomas  Bowes  under  and  by  virtue  of  the  last  will  and  testament 
"  of  George  Bowes,  Esq.  his  late  grandfather,  deceased,  dated  the  7th  day  of  February, 
"  17-19,  is  tenant  in  tail  in  remainder  ne.xt, after  the  several  deceases  of  his  said  brothers, 
"  the  present  Earl  of  Strathmore  and  the  Honorable  George  Bowes,  without  issue 
"  male,  (both  of  whom  are  unmarried)  subject  to  the  life  interest  therein  of  his  mother 
"  Lady  Strathmore,  of  divers  manors,  messuages,  farms,  lands,  tenements,  heredita- 
"  ments,  and  premises,  of  the  clear  annual  value  of  £10,000,  and  upwards. 

"  That  the  said  Thomas  Bowes,  under  and  by  virtue  of  the  last  will  and  testament 
"  of  his  grandmother,  the  said  Mary  Bowes,  deceased,  dated  the  Gth  day  of  April, 
"  1777,  (in  the  event  of  his  said  brother,  George  Bowes,  dying  without  i.ssue  male,  or 
"  becoming  entitled  to  the  [108]  estates  devised  by  the  said  will  of  his  said  grandfather,) 
"  is  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  of  divers 
"  other  manors,  messuages,  farms,  lands,  tenements,  hereditaments,  and  premises, 
"  of  the  clear  annual  value  of  £5000  and  upwards,  (which  are  the  premises  charged 
"  with  the  said  annuity  of  £1)00,)  and  the  said  Thomas  Bowes  will  become  entitled 
"  in  manner  aforesaid  to  the  last  mentioned  premises,  in  case  of  the  death  of  either 
of  his  said  brothers  without  issue  male. 

"  That  the  said  Thomas  Bowes  hath  not  any  other  estate,  real  or  personal,  in  pos- 
"  session,  reversion,  or  remainder,  except  the  stock  and  property  upon  his  rented 
"  farm  in  Herts,  some  liorses  kept  for  his  own  use,  and  other  chattels,  which  may  be 
"  of  the  value  of  £500,  or  thereabouts,  in  the  whole.  That  the  said  Mary  Elizabeth 
"  Louisa  Rodney  Carpenter  has  no  relations  nearer  than  the  second  or  third  degree, 
"  e.xcepting  her  mother. 

"  Upon  this  state  of  facts,  Thomas  Bowes  proposes  to  assign  the  sum  of  £2000 
"  sterling,  (parcel  of  the  sum  of  three  thousand  pounds,  secured  by  the  indenture  of 
"  settlement  of  the  seventh  day  of  October,  one  thousand  seven  hundred  and  sixty- 
"  six,)  and  to  settle  the  same  in  trust  for  the  benefit  of  himself  for  life,  afterwards  for 
'■  the  benefit  of  Mary  Elizabeth  Louisa  Rodney  Carpenter  for  life,  in  case  she  shall  sur- 
"  vive  him,  and  after  the  death  of  the  survivor  of  them,  then  for  the  benefit  of  all  or 
"  any  of  the  children  of  the  marriage,  in  tlie  ordinary  course  of  family  settlements  : 
"  And  to  covenant  that  when  the  said  Mary  Elizabeth  Louisa  Rodney  [109]  Carpenter 
"  should  attain  her  age  of  twenty-one  years,  he  and  the  said  Mary  Elizabeth  Louis.l 
"  Rodney  Cai'penter  would  join  in  conveying,  assigning,  transferring,  and  settling  all 
"  her  real  and  personal  estates  to  trustees  in  trust ;  As  to  the  real  estate,  to  receive  the 
"  rents,  etc.  during  the  joint  lives  of  Mr.  Bowes  and  Miss  Carpenter,  for  her  sole  and 
"  separate  use,  independent  of  Mr.  Bowes,  and  so  as  she  cannot  alien  any  but  accrued 
"  and  past  rents,  etc  :  And  after  her  death,  upon  certain  limitations,  trusts,  and 
"  provisions  therein  specified,  for  the  benefit  of  the  husband  and  children  of  the 
"  marriage  :  And  as  to  the  personal  estate  in  trust  to  pay  the  dividends,  etc.  in  like 
"  manner  as  the  rents,  etc.  of  the  real  estate  are  proposed  to  be  ;  and  also  in  trust  to 
"  pay  £4000  part  thereof,  if  one  younger  child,  £0000  if  two  younger  children,  and 
"  £8000  if  three  or  more  younger  children,  in  addition  to  Mr.  Bowes's  £"2000  before- 
"  mentioned,  for  the  use  and  benefit  of  such  younger  child  or  children,  if  more  than 
"  one,  in  such  proportions  and  manner  and  at  such  times  as  Mr.  Bowes  and  Miss 
''  Carpenter,  or  the  survivor  of  them,  shall  by  deed  or  will  appoint ;  and  in  default 
"  of  such  appointment,  to  the  children  in  equal  shares,  to  sons  at  twenty-one,  and  to 
"  daughters  at  that  age,  or  marriage,  whicli  shall  first  happen,  with  benefit  of  sur- 
vivorship, etc.  and  to  stand  possessed  of  the  residue,  if  any,  of  the  personal  estate, 
"  and  the  interest,  etc.  upon  the  same  trusts,  etc.  as  before  declared  with  respect  to 
"  the  real  estate  and  the  rents  and  profits  thereof,  etc.,  with  powers,  provisoes,  and 
"  agreements,  usual  in  settlements  of  the  like  kind.'' 

[110]  The  proposal  then  proceeded  as  follows  : — 

"  Mr.  Bowes  will  further  covenant,  that  in  case  either  of  the  limitations  in  his 

"  favour,  contained  in  the  wills  of  his  said  grandfather  and  grandmother  shall  take 

eft"ect,  he  will,  in  twelve  months  next  after  coming  into  possession  of  the  estates 
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"  thereby  devised,  convey  so  much  thereof  as  shall  be  of  the  clear  annual  value  of 
"  £1500  to  trustees,  in  trust,  to  pay  to  Miss  Carpenter  during  her  life,  in  case  she 
"  shall  survive  him,  so  much  and  such  part  of  the  rents,  as  with  the  rents,  dividends, 
"  etc.  of  her  own  fortune,  will  make  up  to  her  a  clear  jointure  or  rent  charge  of  £"2000 
"  per  annum,  and  to  charge  the  estate  so  to  be  conveyed  with  the  payment  of  £8000 
"  in  addition  to  the  fortune  provided  for  younger  children,  and  upon  the  same  ultimate 
"  trusts  as  the  £2000  now  to  be  assigned  by  Bowes  :  and  subject  thereto,  to  limit 
"  the  estate  to  the  first  and  other  sons  of  the  marriage  in  tail  male,  with  remainder 
"  to  daughters  in  tail,  as  tenants  in  common,  with  cross  remainders  amongst  them, 
"  with  remainder  to  Mr.  Bowes  and  his  heirs." 

The  Master  made  his  report,  bearing  date  the  31st  of  January,  1800,  pursuant 
to  the  order  of  the  '24th  of  December,  1799,  and  thereby  (after  setting  forth  the  state 
of  facts  and  proposal),  certified  that  he  had  considered  the  state  of  facts  and  proposal, 
and  was  of  opinion  that  the  proposed  marriage  was  fit  to  be  carried  into  execution, 
and  that  the  proposal  before  stated,  for  making  a  settlement  on  the  marriage,  was 
a  proper  proposal  for  that  purpose.  This  report  was  afterwards  confirmed,  with 
a  variation  not  material  to  be  stated. 

[Ill]  By  an  order  in  the  cause  of  Finch  v.  Delaval,  dated  the  5th  of  February, 
1800,  and  made  upon  the  petition  of  Francis  Delaval,  and  Mary  Elizabeth  his  wife, 
and  Mary  Elizabeth  Louisa  Rodney  Carpenter,  it  was  ordered,  that  the  report  dated 
the  31st  of  January,  1800,  with  the  alteration  therein  directed  to  be  inserted  in  the 
settlement  to  be  executed,  in  pursuance  of  the  .said  proposals,  should  be  confirmed  ; 
and  that  it  should  be  referred  to  the  Master,  to  settle  and  approve  of  a  proper  deed 
or  deeds  for  carrying  the  proposal  mentioned  in  the  report  into  effect,  and  for  making 
a  settlement  on  the  intended  marriage  ;  (The  alteration  gave  a  power  to  charge  the 
estates  in  settlement  with  larger  siuiis  in  favour  of  the  wife,  in  the  various  events 
therein  specified  as  to  the  birth  of  the  children  of  the  marriage.)  And  upon  the  exe- 
cution of  such  deed  or  deeds  of  settlement,  to  be  settled  and  approved  by  the  Master, 
by  such  parties  as  he  should  direct,  it  was  ordered  that  Thomas  Bowes  and  Mary 
illizabeth  Louisa  Rodney  Carpenter,  should  be  at  liberty  to  intermarry. 

By  an  indenture,  bearing  date  the  28th  day  of  February,  1800,  and  made  between 
Thomas  Bowes,  therein  described  as  the  third  and  youngest  son  of  John,  late  Earl 
of  Strathmore  and  Kinghorn,  of  the  first  part ;  Mary  Elizabeth  Louisa  Rodney 
Carpenter,  therein  described  as  an  infant  of  the  age  of  seventeen  years,  and  a  ward  of 
the  Court  of  Chancery,  of  the  second  part ;  Francis  Delaval,  and  Mary  Elizabeth 
his  wife,  of  the  third  part ;  and  the  honorable  George  Bowes,  second  son  of  John, 
fate  Earl  of  Strathmore  and  Kinghorn,  and  Thomas  \Vilkin-[112]-son,  and  Ralph 
Johnson  Wall,  of  the  fourth  part :  After  reciting  the  indentures  of  the  6th  and  7tli 
days  of  October,  1766,  and  that  the  sum  of  £3000  and  upwards,  remained  due  and 
owing  and  secured  to  Thomas  Bowes,  under  the  trusts  of  a  term  of  500  years  thereby 
created,  being  the  residue  of  a  sum  of  £12,500  to  which  he  became  entitled  under  the 
said  indentures  :  And  also  reciting  the  will  of  George  Carpenter,  and  the  decree 
dated  the  26th  day  of  April,  1785  ;  the  report  dated  the  6th  day  of  July,  1787  ;  the 
order  dated  the  2-l:th  day  of  December,  1799  ;  the  report  dated  the  31st  day  of  January, 
1800  ;  and  the  order  of  the  1st  day  of  February,  1802  ;  respectively  made  in  the  cause 
of  Finch  ('.  Delaval,  and  reciting  that  the  Master  had  approved  of  the  indenture  : 
It  was  witnessed,  that  in  pursuance  of  the  order,  and  in  consideration  of  the  intended 
marriage,  and  of  the  contingent  portion,  fortune,  or  estate,  of  Mary  Elizabeth  Louisa 
Rodney  Carpenter,  and  the  settlement  thereof,  Thomas  Bowes,  with  the  privity, 
etc.  assigned  to  George  Bowes,  Thomas  Wilkinson,  and  Ralph  Johnson  Wall,  their 
executors,  administrators,  and  assigns,  the  sum  of  £2000,  parcel  of  the  sum  of  £3000 
before  mentioned,  due  and  secured  to  Thomas  Bowes,  to  hold  the  same  unto  George 
Bowes,  Thomas  Wilkinson,  and  Ralph  Johnson  Wall,  their  executors,  administrators, 
and  assigns,  upon  trust  after  the  solemnization  of  the  said  then  intended  jnarriage 
to  pay  the  interest  and  annual  proceeds  thereof  to  Thomas  Bowes  and  his  assigns 
during  his  life;  and  after  his  decease,  etc.  (according  to  the  proposals.)  And  it  was 
also  witnessed,  that  in  further  pursuance  of  the  order,  it  was  agreed  and  [113]  declared, 
and  particularly  Francis  Delaval  and  Mary  Elizabeth  his  wife,  for  themselves  and  on 
behalf  of  Mary  Elizabeth  Louisa  Rodney  Carpenter,  covenanted  and  agreed,  and  Mary 
Elizabeth  Louisa  Rodney  Carpenter,  and  also  Thomas  Bowes,  for  himself,  liis  heirs, 
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executors,  and  adininLstrators,  coveuauted  with  (leorge  Bowes,  Thomas  Wilkinson, 
and  Ralph  Johnson  Wall,  that  in  case  the  intended   marriage  should  take  eft'ect, 
and  Mary  Elizabeth  Louisa  Rodney  Carpenter  should  live  to  attain  the  age  of  '21 
years,  they,  Thomas  Bowes  and   Mary   Elizabetli   Louisa   Rodney   Carpenter,  and 
each  of  them,  and  the  heirs  of  Mary  Elizabetli  Louisa  Rodney  Carpenter,  would  at 
any  time  or  times  thereafter,  upon  the  request  of  George  Bowes,  Thomas  Wilkinson, 
and  Ralph  Johnson  Wall,  or  the  survivor  of  them,  his  executors,  administrators,  or 
assigns,  convey  and  assure  all  and  every  the  messuages,  lands,  tenemtints,  or  heredita- 
ments whatsoever,  whereof  or  whereto  Mary  Elizabeth  Louisa  Rodney  Carpenter, 
or  Thomas  Bowes,  in  her  right  should  or  might,  when  or  at  any  time  after  she  should 
have  attained  her  age  of  21  years,  become  seized,  possessed,  or  entitled,  of  or  for  any 
estate  of  inheritance,  in  possession,  reversion,  remainder,  or  expectancy,  or  otherwise 
under  the  will  of  the  said  George  Carpenter  :  To  the  several  uses,  and  upon  the  several 
trusts  and  for  the  several  ends,  intents,  and  purposes,  to  which  the  same  ought,  in  pur- 
suance of  and  in  compliance  with  the  reports,  decrees,  or  orders,  therein  before- 
mentioned,  or  recited  to  be  limited  or  declared.     And  it  was  agreed,  that  in  case  the 
intended  marriage  should  take  effect,  all  such  acts,  [114]  deeds,  and  things,  as  counsel 
should  advise,  should,  at  the  costs  of  Thomas  Bowes,  be  done  as  .soon  as  conveniently 
might  be,  after  Mary  Elizabeth  Louisa  Rodney  Carpenter,  should  have  attained  twenty- 
one,  for  transferring  the  £350  five  per  cent,  bank  annuities,  mentioned  in  the  report, 
unto  Thomas  Bowes,  his  executors,  administrators,   or  assigns  ;  And  for  assigning 
and  vesting  the  sum  of  £-tOOO,  and  also  the  other  capital  sums  therein  stated  to  be  the 
particulars  of  the  personal  estate  to  which  Mary  Elizabeth  Louisa  Rodney  Carpenter 
would  become  entitled,  in  the  event  of  her  attaining  the  age  of  twenty-one  years, 
unto  George  Bowes,  Thomas  Wilkinson,  and  Ralph  Johnson  Wall,  upon  the  several 
trusts,  and  for  the  several  ends,  intents,  and  purposes,  and  with,  under,  and  subject 
to  the  several  powers,  provisoes,  declarations,  and  agreements  which,  in  pursuance 
or  in  compliance  with  the  proposals,  reports,  orders,  and  decrees  therein  before  men- 
tioned, ought  to  be  declared,  of  and  concerning  the  same  respectively  :     And  it  was 
further  witnessed,  that  in  further  pursuance  of,  and  in  obedience  to  the  before  recited 
order  of  the  5th  day  of  February,  1800,  and  of  the  proposals  therein  mentioned, 
on  the  part  and  behalf  of  the  said  Thomas  Bowes,  and  in  consideration  of  the  said 
intended  marriage,  and  of  the  settlement  and  appropriation  therein  before  made, 
or  covenanted,  or  agreed  to  be  made,  of  the  contingent  estate  and  fortune  of  the  said 
Mary  Elizabeth  Louisa  Rodney  Carpenter,  he  the  .said  Thomas  Bowes,  did  thereby 
furtlier  covenant,  promise,  and  agree  to  and  with  the  said  George  Bowes,  Thomas 
Wilkinson,  and  Ralph  Johnson  Wall,  their  executors,  administrators,  and  assigns, 
that  in  case  the  said  intended  [115]  marriage  should  take  effect,  and  he  the  said 
Thomas  Bowes,  at  any  time  or  times  during  his  life,  should  under  or  by  virtue 
of   the   devises    or    limitations     contained    in    the    before-mentioned    wills    of    his 
said    late    grandfather,    George    Bowes,    and    his    said    late   grandmother,    Mary 
Bowes,    or    in    either   of   them,    or    otherwise    become    seized    or   entitled    to    all 
or   any  of  the   manors,    hereditaments,   and   estates  devised  by  such  wills,  or  by 
either  of  them,  or  of  any  other  messuages,  lands,  tenements,  or  hereditaments,  for 
any  estate  of  inheritance,  in  possession  or  otherwise  capable  of  being  settled  or  bound 
in  equity,  then  he  the  said  Thomas  Bowes,  and  all  and  every  other  person  or  persons 
whose  consent  or  concurrence  to  that  end  should  be  deemed  requisite  or  necessary, 
should  and  would  at  the  proper  costs  and  charges  of  him  the  said  Thomas  Bowes, 
within  the  space  of  twelve  calendar  months  next  after  the  said  Thomas  Bowes,  should 
become  so  seized  or  entitled  as  aforesaid,  by  such  act  or  acts,  deed  or  deeds,  recovery 
or  recoveries,  fine  or  fines,  and  other  conveyances  and  assurances  in  the  law,  as  by 
the  said  George  Bowes,  Thomas  Wilkinson,  and  Ralph  Johnson  Wall,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  or  by  their  or  any  of 
their  counsel  should  be  reasonably  advised  and  required,  well  and  sufficiently  grant, 
convey,  settle,  and  assure,  or  cause,  or  procure  to  be  granted,  conveyed,  settled,  and 
assured,  so  much  and  so  many,  and  such  part  and  parts  of  the  several  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  whereof  or  whereto  he  the  said  Thomas 
Bowes  should  become  so  seized  or  entitled  as  aforesaid,  as  at  the  time  of  making  such 
assu-[116]-rances  and  settlement   as   aforesaid,  should  be   of  the  net  yearly  value 
of  £1500,  over  and  above  all  taxes,  reprizes,  and  deductions  whatsoever,  or  as  near 
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thereto  as  the  vahie  of  the  manors  or  hereditaments  whereof  he  the  said  Thomas 
Bowes  should  so  become  seized  or  entitled  as  aforesaid,  would  extend  or  be  sufficient, 
so  and  in  such  manner  as  that  the  same  hereditaments  and  premises,  to  be  so  of  the 
net  yearly  value  of  £1500  as  aforesaid,  with  their  rights,  members,  and  appurtenances 
should,  from  and  immediately  after  the  making  and  completing  of  such  recoveries, 
deeds,  conveyances,  or  assurances  as  aforesaid,  go,  remain,  and  continue,  and  should 
be  held  and  enjoyed  to  the  several  uses,  upon  the  several  tru.sts,  and  to  and  for  the 
several  ends,  intents,  and  purposes,  and  subject  to.  with,  and  under  the  several  powers, 
provisoes,  declarations,  and  agreements  to  which  the  same  ought  to  be  limited  and 
settled,  in  pursuance  of,  and  in  compliance  with  the  proposals,  reports,  orders,  and 
decrees  therein  before  mentioned. 

The  estates  devised  by  the  will  of  Mary  Bowes,  consisted  of  certain  freehold  and 
leasehold  estates  in  the  city  of  London,  and  in  the  county  of  Durham,  and  of  certain 
copyhold  and  leasehold  estates  at  Paul's  Walden,  in  the  county  of  Hertford,  and  of 
a  freehold  messuage  in  the  borough  of  Southwark,  and  of  a  leasehold  estate  situate 
in  the  parish  of  St.  Paul's,  Shadwell,  in  the  county  of  Middlesex. 

Mary  Bowes  also  died  possessed  of  a  considerable  personal  estate. 
The  state  of  the  family  of  Thomas  Bowes,  at  the  [117]  time  of  the  execution  of 
the  settlement  of  the  iSth  of  February,  1800,  was  as  follows  : 

Mary  Eleanor,  Countess  of  Strathmore,  his  mother,  and  tenant  for  life  of  the 
estates  comprised  in  the  will  of  George  Bowes,  his  grandfather,  and  who  in  the  month 
of  February,  17G7,  had  intermarried  with  the  Right  Honourable  John  Lyon,  Earl 
of  Strathmore  and  Kinghorn,  was  living. 

John  Lyon,  Earl  of  Strathmore  and  Kinghorn,  died  in  the  year  1776. 
There  were  issue  of  the  marriage  of  John  Lyon,  Earl  of  Strathmore  and  Kinghorn, 
and  Mary  Eleanor  his  wife,  three  sons  and  two  daughters,  viz.:  John  Bowes,  late  Earl 
of  Strathmore  and  Kinghorn,  and  Baron  Bowes,  born  13th  April,  17G9;  George 
Bowes,  born  17th  November,  1771  ;  the  Respondents,  Thomas  Bowes,  now  Earl 
of  Strathmore  and  Kinghorn,  born  3d  May,  1773  ;  Maria  Jane  Bowes,  born  21st 
April,  1708,  and  Anna  Maria  Bowes,  born  3d  June,  1770. 

All  the  said  issue  were  living  at  the  time  of  the  execution  of  the  settlement  of 
February,  1800. 

The  marriage  between  Thomas  Bowes  and  Mary  Elizabeth  Louisa  Rodney  Car- 
penter, was  effected  soon  after  the  date  of  the  settlement  of  the  28th  of  February, 
1800. 

Mary  Eleanor,  Countess  of  Strathmore,  died  on  the  28th  of  April,  1800. 
Soon  after  the  decease  of  Mary  Eleanor,  Countess  of  Strathmore,  .John  Bowes,- 
then  Earl  of  Strathmore,  her  eldest  son,  (wlio  upon  her  decease  became  tenant  in 
tail  male,  in  possession,  of  the  estates  devised  by  the  will  of  George  Bowes,  the  grand- 
father,) suffered  recoveries  of  those  estates,  [118]  and  declared  the  uses  thereof  to 
himself  in  fee  simple. 

George  Bowes,  the  brother  of  the  Respondent,  the  Earl  of  Strathmore.  and  first 
tenant  for  life  under  the  will  of  Mary  Bowes,  died  on  the  31st  of  December.  180G, 
without  issue,  and  thereupon  the  Respondent,  the  Earl  of  Strathmore,  entered  into 
possession  of  the  freehold,  copyhold,  and  leasehold  estates,  devised  by  the  will  of  Mary 
Bowes,  and  of  the  estates  purchased  pursuant  to  the  trusts  of  the  will. 

Mary  Elizabeth  Louisa  Rodney,  the  wife  of  the  Respondent  the  Earl  of  Strathmore, 
died  in  the  month  of  May,  1811. 

There  was  issue  of  the  marriage  between  the  Respondent,  the  Earl  of  Strathmore, 
and  Mary  Elizabeth  Louisa  Rodney,  his  late  wife,  two  children,  namely,  the  Respon- 
dent, Thomas  George  Lyon  Bowes,  Lord  Glammis,  their  eldest  child,  and  the  Appellant, 
Lady  Mary  Isabelle,  now  the  wife  of  the  Appellant,  John  \Yalpole  Willis. 

On  the  11th  of  August,  1812.  a  bill  was  filed  in  the  Court  of  Chancery,  wherein 
Thomas  George  Lyon  Bowes  and  Mary  Isabelle  Bowes,  then  infants,  (by  Frederick 
Walsh,  their  maternal  great  uncle  and  next  friend,)  were  complainants,  and  the  Re- 
spondent, Thomas  Bowes,  Earl  of  Strathmore,  and  others,  were  defendants  ;  stating, 
(among  other  things)  the  wills  of  Mary  Bowes  and  George  Carpenter,  and  the  several 
proceedings  in  the  cause  of  Finch  v.  Delaval,  hereinbefore  stated,  and  also  the  settle- 
ment of  the  28th  of  February,  1800,  and  charging  (among  other  things)  that  the 
A])pellant.  ^L^rv  Isabelle.  as  the  only  younger  child  of  Thomas  Bowes  by  Mary  Eliza- 
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[119]-beth  Louisa  Rodney,  his  late  wife,  was  entitled  under  the  settlement  ot  the  JStli 
ot  February,  1800,  to  have  the  sum  of  £8000  raised  immediately  by  a  sale  or  mort- 
gage of  the  interest  of  Tliomas  Bowes  in  the  estates  devised  to  liim  by  the  will  of  Mary 
Bowes,  and  to  have  the  same  invested  in  the  public  funds,  or  other  good  security, 
upon  the  trusts  thereof  aforesaid;  that  unless  the  same  was  raised  immediately, 
the  whole  thereof  was  in  danger  of  being  lost  ;  and  praying  (among  other  things) 
that  Thomas  Bowes,  and  all  necessary  parties,  might  be  decreed  to  raise  the  said  sum 
of  £8000,  according  to  the  covenant  of  Thomas  Bowes,  in.  his  marriage  articles  con- 
tained, and  to  invest  the  same  under  the  direction  of  the  Court  of  Chancery  upon  the 
trusts  contained  in  the  articles  respecting  the  same. 

The  Respondent,  Thomas  Bowes,  appealed  to  tlie  bill,  and  put  in  his  answer, 
wliich  was  filed  on  the  'JOth  of  September,  181(),  and  thereby  (amongst  other  things) 
submitted  that  the  Appellant.  Mary  Isabelle,  was  not,  for  the  reasons  in  liis  answer 
mentioned,  entitled  to  have  the  sum  of  £8000  in  tlie  last  mentioned  bill  raised  imme- 
diately by  a  sale  or  mortgage  of  his  interest  in  the  estates  devised  by  the  will  of  Mary 
Bowes,  and  to  have  the  same  invested  in  the  public  funds  or  other  good  security,  upon 
the  trusts  in  such  bill  mentioned. 

On  the  15tli  of  December,  1814,  Philip  Braham  filed  his  bill  of  complaint  in  the 
Court  of  Chancery,  on  behalf  of  himself  and  all  the  other  annuitants  of  Thomas  Bowes 
who  should  come  in  and  contribute  to  the  expence  of  that  suit,  against  Thomas  Bowes 
and  John  Usborn, afterwards  Sir  [120]  John  Osborn,and  John  Burt,  stating  (amongst 
other  things,)  the  will  of  Mary  Bowes  and  her  deatli,  and  stating  a  certain  indenture 
of  the  "25th  of  March,  1809,  made  between  Thomas  Bowes  of  the  one  part,  and  Philip 
Braham  of  the  other  part,  whereby,  in  consideration  of  the  sum  of  £10,000  paid  by 
Philip  Braham  to  Tliomas  Bowes,  he  granted  to  Philip  Braham  an  annuity  of  £1307 
10s.  for  the  term  of  one  hundred  years,  if  Thomas  Bowes  should  so  long  live,  to  be 
issuing  out  of.  and  charged  upon  part  of  the  estates  of  which  he  was  in  possession 
under  Mary  Bowes's  will,  the  legal  estate  and  interest  wherein  was  invested  iu  John 
Osborn  and  John  Burt,  and  stating  that  there  was  then  in  arrear  of  the  annuity, 
the  sum  of  £4(34:1  12s.  Id.  ;  and  therefore  praying  that  the  indenture  of  the  25th 
of  March,  1809,  might  be  established  and  carried  into  execution  by  the  decree  of  the 
Court,  and  that  an  account  might  be  taken  of  the  arrears  of  the  annuity  then  due 
to  Philip  Braham  ;  and  that  for  the  better  securing  to  the  complainant,  Philip  Braham, 
the  due  payment  of  the  annuity,  some  proper  person  or  persons  might  be  appointed, 
under  the  direction  of  the  Court  of  Chancery,  to  be  receiver  or  receivers  of  the  rents 
and  profits  of  the  estates  and  premises  comprised  in  the  indenture  of  the  25th 
of  March,  1809,  and  that  such  receiver  or  receivers  when  appointed  might  be 
directed  in  the  first  place,  out  of  the  rents  and  profits  of  the  same  estates  and 
premises,  to  pay  to  the  complainant,  Philip  Braham,  wliat  should  be  found  due  to 
him  upon  his  annuity,  and  then  to  pay  to  the  complainant,  Philip  Braham,  the 
growing  quarterly  [121]  payments  of  his  annuity  as  the  same  should  arise  and 
become  due. 

By  an  order  of  the  Court  of  Chancery  made  in  the  cause  of  Braham  v.  Bowes, 
bearing  date  the  5th  of  December,  1814,  it  was  ordered  that  it  should  be  referred  to 
Samuel  Compton  Co.x,  Esq.  (one  of  the  Masters  of  the  Court.)  to  appoint  a  proper  person 
to  be  receiver  of  the  rents  and  profits  of  the  estates  in  question  in  the  cause  of  Braham 
V.  Bowes,  and  that  the  person  so  to  be  appointed  receiver  should  from  time  to  time 
annually  pass  his  accounts  before  the  Master,  and  should  pay  the  balances  reported 
due  from  him  into  the  bank,  with  the  privity  of  the  Accountant  General,  to  the  credit 
of  the  last  mentioned  cause. 

Under  the  last  mentioned  order.  Mr.  John  llderton  Burn  was  appointed  receiver 
of  the  rents  and  profits  of  the  several  freehold,  copyhold,  and  leasehold  estates  in  the 
counties  of  Middlesex.  Durham,  and  Hertford,  and  in  the  city  of  London,  respectively 
devised  by  the  will  of  Mary  Bowes. 

By  an  order  of  the  Court  of  Chancery  in  the  cause  of  Braham  r.  Bowes,  dated  the 
5th  of  November,  1816,  and  made  on  the  petition  of  the  receiver,  it  was  ordered  that 
it  should  be  referred  to  the  Master,  to  inquire  and  state  to  the  Court  whether  the 
several  sums  of  money  therein  particularly  mentioned,  including  several  sums  paid 
on  account  of  the  annuity  granted  to  Philip  Braham,  and  the  other  annuities  therein 
mentioned,  were  properly  paid  bv  the  receiver  of  the  rents  and  profits  of  the  estates 
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in  question  ;  and  in  case  they  were  properly  paid,  the  Master  was  to  allow  the  same 
to  such  receiver  in  passing  his  accounts  :  [122]  and  it  was  ordered,  that  the  Master 
should  enquire  and  state  to  the  Court  the  several  priorities  of  the  incumbrances  affect- 
ing the  same  estates  and  premises,  and  that  the  receiver  should  be  at  liberty  to  pay  the 
ground  landlord  any  rent  that  was  due  or  tliat  might  thereafter  accrue  due  in  respect 
of  the  estates  and  jjremises  ;  and  when  the  Master  should  have  ascertained  who  was 
or  were  such  several  incumbrancer  or  incumbrancers,  to  the  extent  or  amount  of  the 
annual  rents  and  profits  of  the  same  several  estates,  (subject  in  the  first  place  to  the 
various  payments  and  allowances  necessary  to  be  made  thereout,)  that  the  Master  was 
to  ascertain  and  certify  how  and  in  what  manner,  and  to  whom  by  name  and  in  what 
proportions,  the  rents  and  profits  of  the  several  estates  in  the  hands  of  the  receiver, 
and  to  be  thereafter  received  from  and  on  account  of  such  estates,  ought  in  future 
to  be  paid  and  applied. 

By  an  order  of  the  Court  of  Chancery,  made  in  the  cause  of  Braham  v.  Bowes, 
bearing  date  the  19tli  of  July,  1819,  it  was  ordered,  that  Philip  Brah§im  should  be 
discharged  from  further  proceeding  in  the  last  mentioned  suit  ;  and  it  was  ordered, 
that  George  Abercrombie  Robinson  and  Joseph  Dorin  (on  behalf  of  a  certain  company 
called  the  Globe  Insurance  Company)  should  be  at  liberty  to  prosecute  the  suit  in  the 
place  and  stead  of  Philip  Braham. 

John  Bowes,  Earl  of  Strathmore,  the  eldest  brother  of  the  Respondent,  Thomas 
Bowes,  Earl  of  Strathmore,  died  on  the  3d  of  July,  1821,  without  issue,  and  thereupon 
Thomas  Bowes  became  Earl  of  Strathmore. 

The  Master  by  his  report  bearing  date  the  Gth  [123]  of  July,  1821,  made  in  pur- 
suance of  the  order  of  the  5th  of  November,  18113,  (among  other  things,)  found,  that 
by  an  indenture  bearing  date  the  Sth  of  November,  1813,  and  made  between  Thomas 
Bowes,  Earl  of  Strathmore,  of  the  first  part.  Sir  Thomas  Theophilus  Metcalfe,  Bart, 
since  deceased,  George  Abercrombie  Robinson,  Joseph  Dorin,  and  Harvey  Christian 
Combe,  since  deceased,  four  of  the  directors  of,  and  trustees  for  the  Globe  Insurance 
Company,  of  the  second  part,  and  James  William  Freshfield,  of  the  third  part :  In 
consideration  of  the  sum  of  £25,000  paid  by  Sir  Thomas  Theophilus  Metcalfe,  George 
Abercrombie   Robinson,  Joseph   Dorin,  and   Harvey  Christian   Combe,  as  therein 
mentioned,  Thomas  Bowes,  Earl  of  Strathmore,  granted  to  Sir  Thomas  Theophilus 
Metcalfe,  George  Abercrombie  Robinson,  Joseph  Dorin,  and  Harvey  Christian  Combe, 
in  trust  for  the  Globe  Insurance  Company,  an  annuity  of  £2875  to  be  payable  during 
the  term  of  ninety-nine  years,  if  Thomas  Bowes,  Earl  of  Strathmore,  should  so  long 
live,  and  to  be  charged  upon  all  the  hereditaments  and  premises,  situate  at  Paul's 
Walden,  in  the  county  of  Herts,  and  Shadwell,  in  the  county  of  Middlesex,  being 
respectively  parts  of  the  estates  devised  by  the  will  of  Mary  Bowes  :  And  the  Master 
also  found  and  stated  another  indenture  bearing  even  date  with  the  last  mentioned 
indenture,  whereby  several  annuities  granted  by  Thomas  Bowes,  now  Earl  of  Strath- 
more, in  1809,  were  assigned  to  Joseph  Kaye,  in  trust  for  better  securing  the  annuity 
of  £2875  :  And  the  Master  certified  that  he  conceived  the  Globe  Insurance  Company 
to  have  the  first  in-[124]-cumbrance  on  the  entirety  of  the  premises  at  Paul's  Walden 
and  Shadwell,  to  the  extent  of  the  annuity  of  £2875  :  And  the  Master  found  and 
stated  various  other  grants  of  annuities  by  Thomas  Bowes,  Earl  of  Strathmore,  charged 
on  the  estates  at  Paul's  Walden  and  Shadwell,  and  other  the  estates  devised  by  or 
subject  to  the  trusts  of  the  will  of  Mary  Bowes ;  and  the  Master  further  certified, 
that  a  state  of  facts  and  charge  had  also  been  laid  before  him  on  the  part  of  the  Ap- 
pellant, Lady  Mary  Isabelle  Willis,  then  Lady  Mary  Isabelle  Bowes,  the  only  younger 
child  of  Thomas  Bowes,  Earl  of  Strathmore,  setting  forth  the  indenture  dated  the 
28th  of  February,  1800  :  And  the  Master  found  that  such  indenture  of  the  28th  of 
February,  1800,  was  in  fact  duly  made  and  executed  by  Thomas  Bowes,  Earl  of  Strath- 
more, but  that  he  had  never  performed  his  said  covenant,  or  charged  the  premises 
with  the  .sum  of  £8000,  or  any  other  sum  of  money  ;  and  that  a  suit  was  then  depend- 
ing in  the  Court  of  Chancery,  for  the  purpose  of  compelling  the  Respondent,  Thomas 
Bowes,  Earl  of  Strathmore,  to  raise  the  sum  of  £8000  out  of  the  premises  for  the 
benefit  of  the  Appellant,  Lady  Mary  Isabelle  Willis,  then  Lady  Mary  Isabelle  Bowes, 
but  tliat  no  decree  had  then  been  made  in  such  suit,  and  it  did  not  appear  to  the  Master 
that  the  indenture  of  the  28th  of  February,  1800,  had  been  ever  inrolled  or  registered, 
and  under  those  circumstances  he  conceived  that  the  indenture  could  not  be  con- 
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sidered  as  an  incumbrance  affecting  the  several  premises  therein  mentioned,  or  any 
part  thereof,  as  against  the  several  incumbrances  therein  mentioned. 

On  [125]  the  30th  of  July,  1821,  George  Abercronibie  Robinson  and  Joseph  Dorin, 
preferred  tlieir  petition  to  the  Court  of  Chancery,  praying  that  the  Master's  report, 
dated  the  (3th  of  July,  1821,  might  be  confirmed.  On  the  13th  of  August,  1821, 
the  Appellant  Lady  Mary  Isabelle  Willis,  then  Lady  Mary  Isabelle  Bowes,  also  preferred 
lier  petition  to  the  Court,  praying  that  the  report  of  the  Gth  of  July,  1821,  might  not 
be  confirmed,  but  that  it  might  be  declared  that  the  sum  of  £8000  was  the  first  charge 
in  priority  upon  all  the  estates  to  which  the  Respondent  Thomas  Bowes,  became 
entitled  upon  the  decease  of  his  brother  George  Bowes,  under  the  will  of  Mary  Bowes, 
or  that  it  might  be  referred  back  to  the  Master  to  ascertain  and  report  on  the  right 
and  interest  of  the  Appellant  Lady  Mary  Isabelle  Willis,  then  Lady  Mary  Isabelle 
Bowes,  under  the  settlement,  and  that  all  necessary  directions  might  be  given  for 
raising  the  sum  of  £8000  out  of  the  bank  annuities,  standing  in  the  name  of  the 
Accountant  General,  in  trust,  in  the  cause  of  Braham  v.  Bowes,  and  for  carrying  the 
same  to  a  separate  account  upon  the  trusts  of  the  settlement  of  the  28th  of  February, 
1800. 

The  two  petitions  came  on  to  be  heard  before  the  Vice  Chancellor,  on  the  l-jth  of 
August,  1821,  when  it  was  ordered  that  the  Master's  report  should  be  confirmed, 
except  as  to  the  disallowance  of  the  claim  of  the  Appellant  Lady  Mary  Isabelle  Willis, 
and  except  as  to  the  priority  of  one  of  the  annuities  therein  mentioned  :  And  it  was 
ordered  that  George  Abercrombie  Robinson  and  Joseph  Dorin  (who  by  virtue  of  the 
[126]  order  of  the  19tli  of  July,  1819,  were  at  liberty  to  prosecute  the  cause  in  the 
place  of  Philip  Braham,)  should  be  at  liberty  either  to  amend  the  bill  in  the  cause  of 
Braham  r.  Bowes,  or  to  file  a  supplemental  bill  (as  they  should  be  advised)  making 
the  Appellant  Lady  Mary  Isabelle  Willis  a  party  :  And  it  was  ordered  that  so  much 
of  £14,200  14s.  2d.  reduced  £3  per  cent,  bank  annuities,  then  standing  in  the  name 
of  the  Accountant  General,  in  trust  in  the  cause  of  Braham  v.  Bowes,  as  according 
to  the  market  prices  such  annuities  then  bore  would  be  sufhcient  to  raise  the  sum 
of  £8000,  should  be  carried  over  in  trust  in  the  cause  of  Braham  r.  Bowes,  to  an  account 
to  be  entitled  "  The  Marriage  Articles  Account,''  but  that  was  to  be  without  prejudice, 
and  the  Accountant  General  was  to  declare  the  trusts  thereof  accordingly,  subject 
to  the  further  order  of  the  Court ;  And  it  was  ordered,  that  the  Master  should  be 
at  liberty  to  make  a  separate  report  or  reports  of  any  of  the  matters  thereby  referred 
to  him,  and  to  state  any  special  circumstances  in  regard  thereto. 

Pursuant  to  the  last  mentioned  order  £10,457  10s.  3d.  bank  £3  per  cent,  reduced 
annuities,  were  carried  over  by  the  Accountant  General,  and  at  the  date  of  the  appeal 
remained  standing  in  his  name  in  trust,  in  the  cause  of  Braham  v.  Bowes,  "  The  Mar- 
"  riage  Articles  Account." 

On  the  13th  of  May,  1822,  in  pursuance  of  the  above  mentioned  order  of  the  15th 
of  August,  1821,  Lady  Mary  Isabelle  Willis  was  made  a  party  to  the  proceedings; 
and  Charles  Lyon  and  Henry  Disney  Roebuck,  who  had  been  appointed  [127]  trustees 
in  the  place  of  Sir  John  Osborn  and  John  Burt,  were  also  made  parties  thereto. 

On  the  7th  of  August,  1823,  the  Appellant  Lady  Mary  Isabelle  Willis  attained 
the  age  of  twenty-one  years. 

By  indenture  bearing  date  the  7th  of  August. '  1824,  and  made  between  the 
Appellant  John  Walpole  Willis,  of  the  first  part ;  the  Appellant  Lady  Mary  Isabelle 
Willis,  of  the  second  part :  and  Henry  Disney  Roebuck,  and  Samuel  Turner,  of  the 
third  part ;  in  consideration  of  a  marriage  then  intended,  between  the  Appellants, 
John  Walpole  Willis,  and  Lady  Mary  Isabelle,  she  assigned  the  said  sum  of  £8000 
unto  Henry  Disney  Roebuck,  apd  Samuel  Turner,  upon  trust,  to  recover  and  receive 
the  same,  and  to  stand  possessed  thereof  upon  the  trusts  therein  mentioned,  for  the 
benefit  of  John  Walpole  Willis,  and  Ladv  Mary  Isabelle  his  intended  wife,  and  the 
children  of  their  marriage. 

On  the  8th  of  August,  1824.  the  Appellants  intermarried. 

On  the  3d  of  December,  1824,  George  Abercrombie  Robinson  and  Joseph  Dorin 
exhibited  their  supplemental  bill  in  the  Court  of  Chancery,  to  make  John  Walpole 
Willis,  Henry  Disney  Roebuck,  and  Samuel  Turner,  parties  to  the  proceedings  in 
the  cause  of  Braham  v.  Bowes. 

The  original  cause  of  Braham  v.  Bowes,  and  the  supplemental  cause  of  Robinson 
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V.  the  Earl  of  Stratlimore,  came  on  to  be  lieaid  hpfore  the  Vice  Chancellor,  on  the 
9th  of  June,  1825,  when  it  was  declared  that  the  complainants  Sir  George  Aber- 
cronibie  Robinson,  and  Joseph  Dorin,  on  behalf  of  themselves  and  the  several  other 
annuity  creditors  of  the  defendant  Tlionias  Bowes,  [128]  Earl  of  Strathmore,  included 
in  the  report,  dated  the  (>th  of  July,  18'21,  were  entitled  to  the  benefit  of  the  several 
proceedings  had  in  the  cause  of  Braham  v.  Bowes,  and  were  entitled  to  be  paid  their 
respective  annuities  according  to  the  priorities  found  and  established  by  the  report, 
and  the  order  confirming  the  same,  dated  the  ]  uth  of  August,  1821,  but  that  was  to  be 
without  prejudice  to  any  question  arising  upon  the  claim  of  the  Appellant  Lady  i\lary 
Isabelle  Willis,  with  respect  to  the  said  sum  of  £8000  :  and  it  was  also  declared  that 
Sir  George  Abercrombie  Robinson,  and  Joseph  Dorin,  should  be  at  liberty  to  prosecute 
and  carry  on  the  said  causes  and  proceedings  on  behalf  of  themselves,  and  the  several 
other  annuity  creditors,  against  tlie  several  defendants,  and  that  it  should  be  referred 
to  the  Master  to  enquire  whether  the  Appellant  Lady  Mary  Isabelle  Willis,  or  the 
Appellant  John  Walpole  Willis,  or  the  defendants  Henry  Disney  Roebuck,  and  Samuel 
Turner,  in  her  right  was  or  were  entitled,  or  had  for  any  and  what  length  of  time 
been  entitled  to  any,  and  what  charge  or  incumbrance  on  the  several  estates  in  question, 
in  the  cause  of  Braham  r.  Bowes,  or  on  any  and  which  of  them ;  and  if  the  Master 
should  find  that  the  Appellant  Lady  Mary  Isabelle  Willis,  or  the  Appellant  John 
Walpole  Willis,  or  the  defendants  Henry  Disney  Roebuck,  and  Samuel  Turner  in  her 
right  were  entitled  to  any  such  charge  or  incumbrance,  then  it  was  ordered  that 
the  Master  should  enquire  whether  the  same  was  a  prior  charge  to  any,  and  whicli 
of  the  several  annuity  incumbrances  included  in  the  report  of  the  Gth  of  July,  1821, 
and  over  any  and  which  [129]  of  the  estates  ;  and  that  the  Master  should  be  at  liberty 
to  state  any  special  circumstances.  And  the  consideration  of  all  further  directions, 
and  of  the  costs  of  the  suits  was  reserved  till  after  the  Master  should  have  made  his 
report. 

The  Master,  by  his  report  dated  the  27th  of  May,  1827,  after  stating  the  will  of 
George  Bowes,  the  great  grandfather  of  the  Appellant  Lady  Mary  Isabelle  Willis, 
and  his  death  ;  and  the  marriage  of  his  daughter  Mary  Eleanor,  with  John  Lyon, 
Earl  of  Strathmore  ;  and  that  they  had  such  issue  as  in  his  report  mentioned  ;  and 
stating  the  death  of  John  Lyon,  Earl  of  Strathmore,  in  the  j'ear  1776  ;  and  the  will 
of  Mary  Bowes,  and  her  death  ;  and  the  will  of  George  Carpenter,  and  his  death  ; 
and  the  birth  of  Mary  Elizabeth  Louisa  Rodney  Carpenter  ;  and  her  marriage  with 
Francis  Delaval  ;  and  the  several  proceedings  in  the  cause  of  Finch  r.  Delaval ;  and 
the  indenture  or  articles  of  the  28th  of  February,  1800  ;  and  the  marriage  of  the 
Respondent  Thomas  Bowes,  Earl  of  Strathmore,  with  Mary  Elizabeth  Louisa  Rodney 
Carpenter  :  and  the  issue  of  such  marriage  ;  and  the  death  of  Mary  Eleanor,  Countess 
of  Strathmore  ;  and  the  recoveries  suffered  by  John  Bowes,  Earl  of  Strathmore, 
her  eldest  son,  certified  that  he  had  considered  the  several  wills  of  George  Bowes, 
the  great  grandfather,  and  of  Mary  Bowes,  and  the  articles  of  settlement  of  the  28th 
of  February,  1800,  together  with  the  several  other  matters  therein  before  stated,  and 
it  appearing  to  him  that  the  limitations  in  remainder,  in  favour  of  the  defendant 
Thomas  Bowes,  Earl  of  Strathmore,  contained  in  the  will  of  his  grandfather,  were 
[130]  barred  by  the  recoveries  suffered  by  his  eldest  brother,  John,  last  Earl  of  Strath- 
more, and  that  as  far  as  respected  the  limitations  contained  in  the  will  of  Mary  Bowes, 
in  favour  of  the  defendant  Thomas  Bowes,  Earl  of  Strathmore,  the  event  on  which 
he  covenanted  to  make  the  settlement,  and  under  which  the  Appellant  Lady  Mary 
Isabelle  Willis,  or  the  Appellant  John  Walpole  Willis,  or  the  defendants,  Henry  Disney 
Roebuck,  and  Sauiuel  Turner,  in  her  right,  claimed  to  have  a  charge  of  £8000,  (that 
is  to  say)  "  That  in  case  he  the  defendant  Thomas  Bowes,  Earl  of  Strathmore,  should 
"  become  seized  or  entitled  to  the  estates  devised  by  such  will  of  the  said  Mary  Bowes 
"for  any  estate  of  inheritance  in  possession  or  otherwise  cajiable  of  being  settled  or 
"  bound  in  law  or  equity,"  never  took  place  ;  and  therefore  it  did  not  appear  to  him 
the  said  Master,  that  either  the  Appellant  Lady  Mary  Isabelle  Willis,  or  the  Appellant 
John  Walpole  Willi.s,  or  the  defendants,  Henry  Disney  Roebuck,  and  Samuel  Turner, 
in  her  right,  was  or  were  entitled,  or  ever  had  been  entitled  to  any  charge  or  incum- 
brance on  the  several  estates,  devised  by  the  will  of  Mary  Bowes,  or  any  of  them. 

To  this  report,  the  Appellants  and  their  trustees  filed  an  exception,  submitting, 
that  according  to  the  true  construction  and  effect  of  the  proposals  set  forth  in  the 
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report  of  the  Master,  made  in  the  cause  of  Finch  v.  Delaval,  and  the  articles  for  a 
settlement,  the  events  upon  which  the  Respondent  Thomas  Bowes,  Earl  of  Strath- 
more,  covenanted,  as  therein  mentioned,  took  place,  as  far  as  respected  tiie  estates 
devised  by  the  will  of  his  grandmother,  Mary  Bowes,  upon  his  coming  into  [131] 
possession  of  those  estates,  under  the  devises  or  limitations  in  the  same  will  contained, 
by  and  upon  the  decease  of  his  elder  brother  George  Bowes,  without  issue,  on  the 
S'lst  of  December,  1806. 

The  causes  came  on  to  be  heard  before  the  Vice  Chancellor,  on  the  LSth  of  March, 
1829,  for  further  directions,  and  as  to  the  matter  of  costs  reserved  by  the  decree  of 
the  9th  of  June,  1825,  and  the  matter  of  the  last  mentioned  exception  coming  on 
at  the  same  time  to  be  argued,  the  Court  held  the  exception  to  be  insufficient,  and 
ordered  that  the  same  should  be  overruled,  and  that  the  Master's  report,  dated  the 
22d  of  May,  1827,  should  be  confirmed,  and  that  the  sum  of  £5  deposited  on  setting 
down  the  exception,  should  be  paid  back  to  the  Appellants,  John  Walpole  Willis, 
and  Lady  Mary  Isabelle  his  wife  ;  and  the  Court  declared  that  the  £10,457  10s.  .3d. 
reduced  £3  per  cent,  bank  annuities,  standing  in  the  name  of  the  Accountant  (ieneral 
of  the  Court  in  tru.st,  in  the  cause  of  Braham  v.  Bowes,  "  The  Marriage  Articles 
"  Account,"  and  the  £2ti87  l-ts.  6d.  bank  £3  per  cent,  annuities,  standing  in  the  name 
of  the  Accountant  General,  in  trust,  in  the  same  cause, "  The  Marriage  Articles  Interest 
"  Account,"  were  applicable  to  the  payment  of  the  arrears  due  to  the  respective  in- 
cumbrancers, included  in  the  Master's  report  of  the  6th  of  July,  1821,  according  to 
their  respective  priorities,  subject  to  the  payment  of  the  costs  thereinafter  directed 
to  be  taxed  ;  and  the  costs  of  all  parties  were  ordered  to  be  raised  and  paid  out  of 
the  said  £2687  14s.  6d.  bank  £3  per  cent,  annuities. 

[132]  Against  this  decretal  order  the  appeal  was  presented. 

For  the  Appellants. — Mr.  Home  and  Mr.  Wigram. 

The  language  of  the  covenant  contained  in  the  settlement  of  the  28th  of  February, 
1800,  does  not  pursue  the  language  of  the  proposal,  which  it  was  the  object  of  the 
settlement  to  carry  into  eti'ect. 

The  order  of  the  5th  of  February,  1800,  did  not  authorize  the  Ma.ster  to  deviate 
from  the  proposal,  except  in  one  particular,  not  material  to  the  present  inquiry.  The 
case  must  first  be  considered,  as  if  it  rested  upon  the  proposal,  and  as  if  a  Court  of 
Equity  were  now  for  the  first  time  called  upon  to  execute  such  proposal  by  a  proper 
settlement  :  but  the  order  complained  of  is  erroneous,  when  the  question  is  con- 
sidered upon  the  effect  of  the  proposal  and  the  settlement  taken  together. 

Suppose  the  case  to  rest  on  the  proposal  alone,  and  that  a  Court  of  Equity  was 
called  upon  for  the  first  time,  to  execute  that  proposal  by  a  proper  settlement :  the 
order  which  proceeds  upon  the  ground  that  the  covenant  was  to  take  effect  only 
in  case  Thonuis  Bowes  should  becoine  seised  of  an  estate  of  inheritance,  is  clearly 
erroneous  :  Because,  by  the  proposal,  Thomas  Bowes,  in  express  terms,  contracts 
that  his  life  estate  under  Mary  Bowes's  will,  shall,  for  some  purpose  or  other,  be 
subject  to  the  trusts  of  his  marriage  settlement  :  and  a  Court  is  not  at  liberty  to  look 
out  of  the  proposal  in  search  of  the  intention  of  the  parties,  where  the  words  they 
have  used,  are  [133]  capable  of  a  sensible  interpretation.  Now,  if  the  limitation 
which  relates  to  the  £8000  be  referred  to  the  life  estate  to  which  Lord  Strathmore 
was  entitled  under  Mary  Bowes's  will ;  and  if  the  other  limitations  contained  in  the 
proposal,  be  referred  to  the  estate  of  inheritance,  to  which  Lord  Strathmore  was  en- 
titled under  George  Bowes's  will  ;  the  words  of  the  proposal  will  receive  a  clear  and 
sensible  construction,  giving  effect  to  every  branch  of  the  proposal,  and  consistent 
with  the  declared  intention  of  its  author. 

Altliough  by  the  proposal,  Thomas  Bowes,  now  Earl  of  Strathmore,  in  express 
terms,  contracts  that  his  life  estate  under  Mary  Bowes's  will,  shall,  for  some  purpose 
or  other,  be  subject  to  the  trusts  of  his  marriage  settlement  :  and  although  the  words 
of  the  proposal  admit  of  a  clear  and  sensible  construction,  the  effect  of  the  order  of 
the  18th  of  March,  1829,  has  been  to  determine,  that  Thomas  Bowes,  did  not  con- 
tract that  his  life  estate  under  Mary  Bowes's  will,  should,  for  any  purpose,  whatever, 
be  subject  to  the  tru.sts  of  his  marriage  settlement,  and  in  effect,  to  strike  out  of  the 
proposal  and  settlement,  every  word  which  relates  to  Lord  Strathmore's  life  estate 
under  Mary  Bowes's  will. 

If  a  Court  were  at  liberty  to  look  out  of  the  proposal,  in  search  of  the  intention  of 
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the  parties,  the  construction  of  tlie  proposal  would  still  be  the  same  ;  for  Lord  Strath- 
more  did  not,  in  fact,  luider  any  limitation  "  in  his  favour  '  contained  in  the  will 
of  his  '"  grandmother,"  take  any  estate,  except  his  life  estate,  over  which,  "  in  twelve 
"  months  next  after  coming  into  possession  "  thereof,  he  would  have  powers  com- 
mensurate with  any  [134]  construction  of  the  language  of  the  covenant  he  proposed 
to  enter  into.  The  words  of  tlie  instrument,  are,  therefore,  the  safest,  as  in  truth 
they  are  the  only  legitimate  guide,  by  which  the  intention  of  the  parties  are 
determined. 

The  construction  which  the  words  of  the  proposal  require,  is  confirmed  by 
reference  to  the  limitations,  to  which  the  estates  comprised  in  Mary  Bowes's  will 
stood  subject  at  the  time  of  Lord  .Strathmore's  marriage,  and  the  state  of  his  family 
at  that  time,  with  reference  to  these  circumstances,  it  is  not  possible  to  suppose  that 
those  estates  were  proposed  to  be  brought  into  settlement  for  any  purpose,  other 
than  that  which  the  words  of  the  proposal  express,  namely,  that  of  charging  Lord 
Strathmore's  life  estate  with  a  provision  for  the  younger  children  of  the  intended 
marriage. 

The  construction  which  the  words  of  the  proposal  require,  is  also  confirmed  by  the 
fact,  that  the  life  estate  to  which  Lord  Strathmore  was  entitled  under  Mary  Bowes's 
will,  was,  in  truth,  the  interest  of  the  greatest  value,  if  not  the  only  valuable  interest 
which  he  had  power  to  bring  into  settlement ;  and  it  is  reasonable  to  suppose  that 
the  friends  of  Miss  Carpenter  would  stipulate,  and  that  Lord  Strathmore  should 
consent,  that  until  a  moderate  provision  was  secured  for  the  children  of  the  intended 
marriage.  Lord  Strathmore's  immediate  personal  interest  should  be  postponed. 

Considering  the  case  as  it  stands  upon  the  effect  of  the  proposal  and  the  settle- 
ment together,  the  order  of  the  18th  of  March,  1829,  is  erroneous;  because  the 
language  of  the  covenant  con-[135]-tained  in  the  settlement  is  capable  of  that  con- 
struction which  the  proposal  requires,  and  there  is  nothing  in  the  language  of  the 
covenant  by  which  that  construction  is  excluded.  If  the  rights  of  the  parties  under 
the  proposal  are  such  as  theAppellants  contend  for.  and  if  the  language  of  the  covenant 
does  not  confirm  and  secure  those  rights,  then  inasmuch  as  the  mistake  by  which 
their  just  rights  will  be  defeated  is  the  mistake  of  the  Court  of  Chancery  and  not  of 
the  parties  to  the  settlement,  the  judgment  of  that  Court  upon  the  exceptions  to 
the  Master's  report  ought  to  have  been  suspended  until  an  opportunity  had  been 
afforded  of  rectifying  the  mistake. 

For  the  Respondents,  the  case  was  argued  upon  the  intent  of  the  parties  appearing 
in  the  proposals  and  settlement.  It  was  also  objected  that  there  was  a  defect  of  parties 
to  the  appeal. 

At  the  conclusion  of  the  argument,  the  Lord  Chancellor,  in  moving  the  judgment, 
said,  that  the  case  was  not  without  difficulty  ;  but  that  the  proposal  was  to  be  con- 
strued, together  with  the  covenant  which  contained  the  word  "  inheritance,"  and  this 
was  inconsistent  with  the  supposition  that  the  life  estate  of  the  proponent  was  to  be 
Siibject  to  the  charge  :  that  the  conduct  of  the  parties  indicated  the  intent  of  the  pro- 
posals, by  the  language  of  the  covenant,  the  same  Master  who  received  the  proposals 
having  approved  of  the  settlement.  He  therefore  recommended  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


[136]  p:ngland. 

COURT  OF  EXCHEQUER. 


John  Denchfield,  Augustus  Lines,  and  Molly  Lucas, — Appellants ;  Philip 
Strong,  Clerk, — Respondent  [1830]. 

[S.C.  1  Dow  &  CI.  480.] 

S.  as  Vicar  of  A.  filed  a  bill  in  equity  stating  a  title  by  endowment,  usage,  or 
otherwise,  and  claiming  against  the  occupiers  of  certain  farms  all  tithes, 
except  of  corn  and  grain.     The  Defendants  by  answer  admitted  that  S. 

48 


DENCHFIKLB  V.   STRONf!  [l  830]  IV  BLIGH  N.  S. 

was  Vicar,  but  stated  that  they  did  not  know  whether  he  was  entitled 
by  endowment,  or  usage,  or  otherwise,  to  all  the  tithes,  except  grain,  or 
to  what  tithes  he  was  entitled,  except  as  after  mentioned,  and  then  they 
set  up  a  modus,  whieh  they  stated  to  be  payable  in  respect  of  their  farms, 
in  lieu  of  all  tithes  belonging  to  the  vicarage.  No  proof  of  endowment 
was  given  on  the  part  of  the  Vicar,  nor  of  any  perception  of  tithes.  On 
the  contrary,  it  was  proved  that  no  tithes  had  been  rendered  in  kind  for 
thirty  years  before  the  commencement  of  the  suit ;  but  that  a  sum  of 
£37  liad  been  paid  to  the  Vicar  for  the  tithes  of  the  farms  occupied  by 
the  Defendants.  At  the  hearing  an  issue  was  directed  to  try  the  validity 
of  the  modus. 
This  order  was  affirmed  on  appeal. 

In  the  year  1823  the  Respondent  was  inducted  into  the  vicarage  of  Aston  Abbots, 
in  the  county  of  Buckingham. 

Under  an  act  of  parliament  passed  in  the  thirty-fifth  year  of  the  reign  of  George 
the  Third,  entitled,  "  An  act  for  dividing  and  enclosing  the  open  and  common  fields, 
"  wastes,  and  other  commonable  lands,  within  the  parish  of  Aston  Abbots,  in  the 
"  county  of  Buckingham,"  certain  [137]  portions  of  land  were  allotted  to  the  Vicar 
in  lieu  of  the  glebe  land  belonging  to  the  vicarage,  and  of  the  tithes  in  kind  to  which 
the  Vicar  had  up  to  that  time  been  entitled  out  of  the  greater  portion  of  the  lands 
then  enclosed.  This  act  of  parliament  did  not  extend  to  the  lands  within  the  hamlet 
of  Burston,  which  is  situated  in  the  parish  of  Aston  Abbots. 

The  Respondent,  in  January,  18:26,  exhibited  his  bill  in  the  Court  of  Exchequer 
against  the  Appellants,  who  were  occupiers  of  lands  within  the  hamlet  of  Burston 
in  the  parish  of  Aston  Abbots.  In  this  bill  the  Respondent  stated,  that  as  Vicar  of 
Aston  Abbots,  he  was  entitled,  by  some  ancient  endowment,  usage,  or  otherwise, 
to  all  tithes  whatsoever  (except  only  the  tithes  of  corn  and  other  grain)  arising,  grow- 
ing, renewing,  and  increasing  within  the  parish  and  the  titheable  places  thereof  : 
and  after  stating  that  the  Appellants  were  occupiers  of  lands  in  Burston,  and  had 
grown  various  titheable  articles  on  their  lands,  the  bill  prayed  that  they  might  be 
compelled  by  the  decree  of  the  Court  to  come  to  an  account  with  the  Respondent 
for  their  tithes. 

To  this  bill  the  Appellants  put  in  their  answer  in  the  month  of  January,  1827  ; 
by  which  they  admitted  the  Respondent  to  be  Vicar  of  Aston  Abbots,  but  stated, 
that  they  were  unable  to  set  forth  whether  he  was  entitled  by  any  ancient  endow- 
ment, usage,  or  otherwise,  to  all  the  tithes  whatever  (except  the  tithes  of  corn  and 
other  grain)  arising,  growing,  renewing,  and  increasing  within  the  said  parish  of 
Aston  Abbots,  or  the  titheable  places  thereof,  or  to  what  tithes  in  particular  he  was 
entitled  in  respect  of  the  said  vicarage,  except  as  thereinafter  mentioned.  They 
ad-[138]-mitted  the  hamlet  of  Burston  to  be  within  the  parish  of  Aston  Abbots,  and 
that  they  occupied  together  about  seven  hundred  acres  of  land  therein  which  they 
described.  They  likewise  admitted,  that  they  had  grown  various  titheable  articles 
on  tlie  said  lands,  and  that  no  allotment  had  been  made  to  the  Respondent  in  lieu 
of  the  tithes  of  any  of  their  said  lands,  under  an  act  of  parliament  passed  in  the  thirty- 
fifth  year  of  George  the  Third,  for  dividing  and  enclosing  lands  within  the  parish  ; 
but  they  stated  that  they  had  not  paid  any  of  their  tithes  to  the  Respondent,  because 
the  sum  of  £37  was  payable  yearly  as  a  modus  for  their  several  farms,  in  satisfaction 
of  all  and  singular  the  tithes  belonging  to  the  said  vicarage. 

To  this  answer  the  Respondent  replied  ;  and  the  cause  being  at  issue,  a  commission 
was  issued,  and  witnesses  were  examined  on  both  sides. 

On  the  8th  of  May,  1828,  the  cause  came  on  to  be  heard  before  the  Chief  Baron 
of  the  Court  of  Exchequer,  and  was  argued  on  that  day,  and  on  the  8th  and  10th 
of  June  following.  Upon  this  hearing  the  Appellants  read  the  depositions  of  several 
witnesses,  who  had  all  been  examined  for  the  purpose  of  proving  that  the  payment 
of  £37  was  a  good  modus  ;  and  the  result  of  their  evidence  shewed  that  this  payment 
had  in  fact  been  made  for  the  last  thirty  years,  and  that  no  tithe  in  kind  had  been 
taken  by  the  Vicar  during  that  period  in  respect  of  the  lands  of  the  Appellants. 
They  also  produced  a  terrier,  dated  7th  June,  1810,  for  the  same  purpose. 
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The  Kesporident  produced  an  office  copy  of  an  extract  from  the  nona  rolls,  an 
office  copy  of  an  extract  from  the  general  ecclesiastical  survey  made  in  the  twenty- 
sixth  year  of  the  reign  of  [139]  Henry  the  Eighth,  an  office  copy  of  the  minister's 
accounts  of  the  possessions  of  the  Abbey  of  St.  Albans,  in  the  thirty-third  year  of  the 
reign  of  Henry  the  Eighth,  a  memorandum  found  at  the  beginning  of  a  parish  register 
of  Aston  Abbots,  containing  entries  of  baptisms,  marriages,  and  burials,  from  the 
year  1559  to  the  year  1678  ;  and  another  parish  book,  of  a  similar  nature,  bought 
by  the  parish  in  the  year  169-i,  into  which  it  appeared  that  the  memorandum  found 
at  the  beginning  of  the  former  register  had  been  copied  in  May,  1703,  by  the  then 
Vicar  and  churchwardens  of  the  parish.  No  endowment  of  the  vicarage  was  pro- 
duced on  the  part  of  the  Respondent,  nor  any  specific  evidence  of  the  perception 
of  any  tithes  in  particular. 

On  the  18th  of  November,  1828,  a  decree  was  pronounced  by  the  Chief  Baron 
of  the  Court  of  Exchequer,  whereby  it  was  ordered,  that  a  trial  at  law  should  be  had 
upon  the  following  issue,  to  wit :  Whether  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  hath  been  payable  and  paid,  and  of  right  ought 
to  be  paid,  in  each  and  every  year,  by  the  occupiers  of  the  farms  and  lands  of  the  said 
Defendants  for  the  time  being,  situate  in  the  hamlet  of  Burston,  in  the  parish  of  Aston 
Abbots,  in  the  county  of  Bucks,  in  the  pleadings  of  this  cause  mentioned,  to  the  Vicar 
of  Aston  Abbots  for  the  time  being,  by  equal  half-yearly  payments,  at  Lady-day  and 
Michaelmas-day  in  every  year,  or  as  soon  after  as  demanded,  the  yearly  sum  of  £37, 
as  a  modus  or  immemorial  customary  payment,  for  and  in  lieu  and  full  satisfaction 
of  all  and  singular  the  tithes  belonging  to  the  said  vicarage  of  the  said  parish,  yearly 
arising,  growing,  renewing,  and  [140]  increasing  in  and  upon  the  said  farms  and 
lands ;  which  issue  is  to  be  tried  in  a  feigned  action,  to  be  for  that  purpose  brought 
in  the  office  of  Pleas  of  this  Court,  wherein  the  said  John  Denchfield,  Augustus  Lines, 
and  Molly  Lucas,  the  Defendants  in  equity,  are  to  be  Plaintiffs  at  law  ;  and  the  said 
Philip  Strong,  clerk,  the  Plaintiff  in  equity,  is  to  be  the  Defendant  at  law  ;  with  other 
directions  as  to  the  time  and  place  for  the  trial  of.  the  said  action:  and  the  con- 
sideration of  costs,  and  all  further  directions,  were  reserved  till  after  the  trial  of  the 
said  issue. 

From  this  decree  the  appeal  was  presented. 

For  the  Appellants. — The  Solicitor  General  and  Mr.  Boteler. 

The  Vicar  in  this  case  having  set  up  a  title  to  all  but  two  species  of  tithes,  he  must 
show  to  what  tithe  he  is  entitled  :  he  must  shew  a  title  by  endowment  or  prescription, 
and  of  this  there  must  be  proof,  or  an  admission  by  the  Defendant. 

It  has  been  argued  that  the  plea  of  a  modus  is  an  admission  of  the  title  to  the  tithe 
covered  by  the  modus.  Suppose  no  modus  had  been  set  up,  the  bill  must  have  been 
dismissed,  unless  the  right  had  been  shewn  by  the  Plaintifl'.  If  the  modus  is  imper- 
fectly pleaded  it  may  fail,  but  how  can  it  shew  what  are  the  tithes  to  which  the  Vicar 
is  entitled.  The  Defendant  by  his  answer  says,  he  cannot  set  forth  to  what  tithes  the 
Plaintiff  is  entitled  :  no  inference  can  be  drawn  from  t  he  plea  of  a  modus.  The  Plaintiff 
not  having  shewn  a  title  to  any  thing,  the  bill  ought  to  have  been  dismissed.  At  all 
events  the  issue  is  wrong.  If  the  verdict  should  be  against  the  Appellant,  it  will  be 
necessary  to  go  to  a  new  trial  to  ascertain  what  [141]  are  the  tithes  to  which  the 
Vicar  is  entitled.  This  would  be  a  singular  proceeding  to  direct  one  issue  as  the  founda- 
tion for  another.  The  Court  directs  either  one  issue  to  try  the  whole  question,  or 
one  absolutely  and  another  conditionally.  If  the  issue  had  been  whether  the  Vicar 
was  entitled  or  not,  it  would  have  tried  the  whole  question  as  in  the  case  of  an  issue 
devisarit  val  nan.  If  the  Defendant  sets  up  a  modus,  and  the  Plaintiff  has  proved 
a  title,  and  the  modus  fails,  there  must  be  a  decree  :  but  if  the  Plaintiff'  shews  a  modus, 
he  cannot  have  a  decree.  The  case  set  up  by  the  Plaintiff'  (Respondent)  shews  a  modus 
of  £6  13s.  8d.  The  effect  of  this  in  point  of  law  is  that  he  cannot  have  a  decree.* 
The  direction  of  an  issue  as  to  the  existence  of  a  modus  is  to  admit  tithes  to  be  due, 
which  is  denied  by  the  Defendant.  Such  an  issue  excludes  the  trial  of  the  first  point. 
Whenever  it  appears  that  there  is  a  modus,  whether  by  the  shewing  of  the  Plaintiff 
or  incidentally,  the  Plaintiff  cannot  have  a  decree.  Ekins  r.  Dormer.t  Scott  v. 
Fenning.J    The  Court  cannot  in  the  face  of  evidence  give  to  the  Plaintiff  a  decree 

*  Carl  V.  Ball,  1  Ves.  t  3  Atk.  534.  \  GwiU.  1250. 
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for  tithe  in  kind.  A  Court  of  Equity  cannot  direct  an  issue  to  try  a  ground  for  direct- 
ing another  issue.  The  ohject  of  a  Court,  of  Equity  is  at  the  earliest  period  to  decide 
all  (juestions  between  the  parties.  If  an  issue  is  to  be  directed,  it  should  be  a  general 
issue,  whether  the  Vicar  is  entitled  ;  or  two  issues,  1st — whether  he  is  entitled  ;  2d — 
to  what  tithes.  The  Defendant  might  have  been  bound  by  the  modus  so  set  up,  if 
the  Plaintift'  had  not  set  up  another  n\odus. 

[142]  For  the  Respondent. — Mr.  Pemberton  and  Mr.  Thomson. 
Where  a  suit  is  instituted  by  a  Vicar,  claiming  certain  specified  tithes,  it  is  in- 
cumbent on  a  Defendant,  who  rests  his  defence  on  the  existence  of  an  alleged  modus, 
to  point  out  distinctly  in  respect  of  what  particular  tithe  such  alleged  modus  is  payable  ; 
nor  can  he  in  any  case  be  permitted  to  derive  an  advantage  from  the  inaccuracy  or 
insufficiency  of  his  own  pleading.  If,  therefore,  the  decree  pronounced  at  the  hearing 
of  the  suit,  direct  an  issue  for  the  purpose  of  trying  at  law  the  validity  of  the  modus 
set  up  by  the  Defendant's  answer,  according  to  the  terms  in  which  it  is  there  stated, 
it  is  not  open  to  the  Defendant  to  object  to  that  decree  on  the  ground  that  it  is  im- 
practicable to  try  the  validity  of  the  modus  by  reason  of  the  uncertainty  of  the  terms 
which  he  has  himself  used  to  describe  it,  even  though  such  objection  actually  exist. 
And  on  the  same  principle,  if  the  modus  is  stated  to  be  payable  in  lieu  of  the  tithes 
due  to  the  vicar,  it  is  an  admission,  in  the  absence  of  any  other  defence,  that  but  for  the 
existence  of  the  modus  in  question,  the  Vicar  would  be  entitled  to  the  tithes  claimed 
by  him. 

Independently  of  the  evidence  of  his  title  afforded  by  the  admission  of  the  Ap- 
pellants themselves,  the  Respondent  has  in  the  present  case  a  strong  prima  facie 
title  to  the  tithes  of  Burston  hamlet,  founded  on  his  receipt  either  of  tithes  in  kind, 
or  of  some  satisfaction  in  lieu  of  them,  out  of  the  other  lands  in  the  parish  of  Aston 
Abbots  ;  and  the  Appellants  have  neither  ventured  to  assert  that  their  lands  in  Burston 
are  altogether  exempt  from  the  payment  of  tithes  to  the  Res-[143]-pondent,  nor 
have  they  attempted  to  shew  that  any  satisfaction  whatever  is  in  any  way  made  in 
respect  of  such  tithes. 

If  the  decree  were  to  be  varied  in  the  mode  proposed  by  the  Appellants,  and  the 
bill  dismissed,  it  would  amount  to  a  declaration  by  the  Supreme  Court  of  Judicature, 
that  the  Appellants  were  entitled  to  hold  their  lands  discharged  from  the  payment 
of  any  vicarial. tithes,  in  the  face  of  an  express  admission  to  the  contrary  in  their  own 
answer  ;  and  the  same  objection  applies  with  equal  force  to  the  proposed  variation 
of  the  decree,  by  directing  an  issue  to  try  whether  the  Respondent,  as  Vicar,  is  entitled 
to  any,  and  what  tithe. 

The  cases  of  Lewis  r.  Young,*  Stokes  v.  Jervis.t  and  Blake  r.  Veysie.J  were  cited. 
In  the  course  of  the  argument,  the  Lord  Chancellor  said  : — 

The  issue  is  directed  to  try  the  allegation  of  a  fact  made  by  the  answer.  The  De- 
fendant alleges  a  modus  :  the  issue  is  to  try  the  modus  in  the  very  terms  in  which 
it  is  alleged.  If  the  verdict  is  one  way,  the  whole  matter  is  disposed  of.  If  it  should 
be  necessary  to  try  a  second  issue,  that  is  the  consequence  of  a  defect  in  the  pleading 
of  the  Defendant.  But  the  Chief  Baron  doubted  whether  it  would  be  necessary  to 
direct  another  i.ssue. 

In  the  notes  of  what  passed  in  the  Court  below,  is  a  passage  which  is  omitted  in 
the  [144]  printed  report ;  but  it  is  material.  The  Chief  Baron  says,  he  should  direct 
the  issue  tendered  by  the  answer,  unless  it  was  settled  by  agreement  in  some  other 
way.  What  he  says  in  another  place  is  worthy  of  attention  :  admitting  that  a  Vicar 
can  claim  by  the  production  of  an  endowment  only,  or  by  some  usage  from  which 
an  endowment  is  to  be  presumed,  he  goes  on  to  observe,  that  the  usage  commonly 
employed  to  raise  this  presumption  is  an  actual  perception  of  the  tithes  ;  but  that  it 
would  follow  from  the  same  principle  that  where  the  circumstances  do  not  afford  this 
ground  for  the  presumption,  others  may  be  resorted  to.  if  in  good  sense  such  other 
circumstances  may  warrant  the  presumption.  He  then  adds,  "  If  it  were  necessary 
"  for  me  at  this  moment,  to  point  out  what  those  circumstances  are  in  this  case,  and 
"  what  tithes  I  should  have  presumed  the  endowment  to  have  conferred  on  the  Vicar, 
"  I  think  I  shoidd  be  able  to  do  so  without  hesitation. "     He  does  not  seem  to  think 

*13  Pri.  394,  1  McL.  and  Y.  11.  t  1  Y.  and  J.  430. 

I  MSS.  D.  P.  1814,  15,  and  3  Dom.  189. 
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that  nothing  is  made  out  by  tlie  Vicar,  but  that  the  occupier  should  make  out  his 
defence. 

At  the  conclusion  of  the  argument  in  moving  the  judgment,  the  Lord  Chancellor 
observed,  that  it  wan  to  be  taken,  tliat  in  substance  by  the  answer  the  Defendants 
set  up  a  modus  covering  the  tithes  claimed  by  the  Plaintiff's  bill,  although  the  expres- 
sion of  the  answer  was  not  precisely  so  ;  that  if  the  Defendant's  answer  did  not  sufH- 
ciently  shew  what  their  modus  covered,  it  was  their  own  fault :  that  the  issue  was 
properly  directed  in  the  words  of  the  answer. 

Judgment  affirmed. 


[145]  IRELAND. 

COURT  OF  CHANCERY. 


Jane  Caemichael,  W.  Boubne,  and  E.  his  Wife ;  G.  Gibbs,  and  J.  his  Wife  ; 
Hugh  Carmichael,  and  J.  Oarmichael,  Executors,  etc. ;  Z.  Carmichael, 
said  Hugh  Carmichael,  and  James  Carmichael, — Appellants;  Thomas 
Willson, — Respondent. — Et  e  Contra  [1830]. 

[Mews'  Dig.  vi.  1291,  1373,  1687;  vii.  1130,  U39  ;  xiv.  1029.  S.C.  2  Dow  &  01 
51  ;  and,  in  Chancery,  3  Moll.  79.  As  to  charging  interest  against  executors, 
see  In  re  Barclay,  [1899]  1  Ch.  674.  Carmichael  v.  Willson  was  approved  on 
point  as  to  accumulation  of  balances  (3  Moll.  79)  in  Edwards  v.  Grove,  1860, 
2  De  G.  F.  &  J.  221  ;  and  see  In  re  Wise,  [1896]  1  Ch.  281.] 

W.  a  solicitor  having  been  appointed  and  acting  as  an  executor  in  the  adminis- 
tration of  the  affairs  of  the  estate,  brought  and  defended  many  suits,  in 
which  he  employed  himself  as  the  Attorney.  Upon  a  bill  filed  by  the 
residuary  legatees  against  the  executor,  it  was  referred  to  the  Master, 
to  inquire  whether  any  money  due  to  the  estate  had  been  lost  by  the  negli- 
gence of  W.  ;  and  whether  the  suits  had  been  properly  commenced,  prose- 
cuted, and  defended ;  and  that  he  should  tax  the  costs  for  business  done 
by  W.,  as  attorney  in  those  suits,  without  prejudice  to  the  question  whether 
W.,  being  an  executor,  was  as  an  attorney  to  be  allowed  such  costs,  except 
so  far  as  he  had  disbursed  money.  Upon  this  decree  the  Master  reported, 
that  some  of  the  suits  had  been  properly  commenced,  but  negligently 
conducted,  so  that  the  recovery  of  the  property  in  question  in  those  suits 
had  been  probably  endangered,  and  he  made  no  allowance  of  costs  to  the 
executor,  but  submitted  to  the  Court  whether  the  claim  for  costs  should 
not  be  suspended  until  the  debts  should  be  recovered,  etc.  Exceptions 
taken  to  this  part  of  the  report  were  by  the  decree,  on  farther  directions, 
overruled,  and  on  appeal  this  part  of  the  decree  was  aflirmed. 

By  the  decree  upon  further  directions,  it  was  also  ordered  that  interest  should 
be  charged  upon  all  balances  in  the  hands  of  the  executor,  at  the  end  of 
every  year,  and  that  interest  should  be  charged  against  the  residuary 
legatees  upon  all  advances  made  to  them  by  the  executor  from  the  time 
of  the  advances.  Upon  appeal,  this  order  was  varied,  by  declaring  that 
the  [146]  Master  should  be  directed,  in  taking  the  accounts,  to  make  a 
rest  and  state  the  balance  at  the  end  of  each  year,  and  to  charge  the  exe- 
cutor with  interest  on  such  balance,  and  to  apply  such  interest,  as  might 
be  so  found  due  from  him  in  each  year,  in  the  first  place  towards  his  future 
payments,  before  any  application  should  be  made  of  the  balance  of  principal 
money  in  his  hands. 

Whether  an  executor  being  a  solicitor,  and  acting  as  such  in  the  administra- 
tion of  the  estate,  by  bringing  or  defending  suits  or  otherwise,  is  entitled 
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to  an  allowance  for  costs,  in  respect  of  his  professional  labour,  beyond  costs 
out  of  pocket,  and  if  so  whether  as  between  solicitor  and  client. — Qumre. 

Andrew  L'arniichael,  by  his  will,  bearing  date  the  •J-tth  day  of  April,  1794,  gave, 
devised  and  bequeathed,  the  sum  of  five  shillings  to  Elizabeth  Crofton,  otherwise 
Carniichael ;  and  all  the  residue  of  his  property  he  devised  and  be(iueathed,  equally 
to  be  divided,  share  and  share  alike,  among  his  widow  and  children  ;  he  appointed 
the  Respondent,  who  had  married  his  daughter  Margaret,  sole  executor.  The  testator 
died,  on  the  Ith  of  May,  1794,  without  altering  or  revoking  his  will. 

The  testator  was  a  practising  attorney,  and  clerk  of  the  crown  and  peace  for  various 
counties  in  Ireland,  and  almost  the  whole  of  his  assets,  consisted  of  bonds,  mortgages 
and  judgment  debts  ;  money  having  been  lent  out  by  the  testator  on  those  securities 
to  one  hundred  and  fifty  persons.  The  Respondent,  who  served  his  time  as  clerk 
to  the  testator,  and  was  in  his  employment  conducting  his  business  at  the  time  of 
his  death,  prosecuted,  in  his  character  of  executor  and  as  attorney,  sixty  suits  at  law 
and  fifteen  suits  in  equity,  for  the  recovery  of  the  mortgage  and  judgment  debts  due 
to  the  testator.  He  also  de-[147]-fended  eleven  suits  in  equity  and  three  suits  at 
law,  commenced  against  him  as  executor. 

The  Appellants,  who  were  legatees  and  representatives  of  legatees,  on  the  17th  of 
October,  1812,  filed  their  bill  in  the  Court  of  Chancery  against  the  Respondent,  charg- 
ing mismanagement  and  misapplication  of  the  assets  ;  and  praying  an  account  of 
the  personal  estate  and  efl'ects  of  the  testator  received  by  the  Respondent,  or  which 
without  his  wilful  default  might  have  been  received  ;  and  that  in  taking  the  accounts, 
yearly  rests  should  be  made  and  interest  charged  on  the  balances ;  and  that  the  Re- 
spondent might  be  ordered  to  tax  his  costs  against  the  estate  of  the  testator,  in  presence 
of  Plaintiff's  solicitor,  and  be  allowed  only  such  costs  as  were  necessarily  and  properly 
incurred,  and  for  the  benefit  of  the  testator's  estate ;  and  that  the  usual  accounts 
might  be  taken. 

The  Respondent  filed  his  answer  to  the  bill,  on  the  5th  of  May,  1813,  with  schedules, 
giving  an  account  of  the  receipt  and  expenditure  of  the  assets  which  had  come  to  his 
hands. 

The  cause  was  heard  on  the  14th  of  April,  1818,  when  it  was  decreed,  that  so 
much  of  the  Appellant's  bill  as  related  to  the  offices  in  the  pleadings  mentioned  should 
stand  dismissed  with  costs,  and  it  was  thereby  referred  to  the  Master,  to  take  an  account 
of  the  personal  estate  and  effects  of  the  testator,  and  of  what  the  same  consisted,  when 
and  by  whom  received,  and  how  applied  and  disposed  of,  and  particidarly  of  such 
parts  thereof  as  came  to  the  hands  of  Respondent,  or  which  but  for  his  wilful  default 
might  have  been  received  by  him  :  to  make  yearly  rests  of  the  [148]  balances  in  the 
hands  of  the  Respondent,  and  to  compute  interest  on  the  balance  from  the  end  of 
each  year,  without  prejudice  to  the  question,  in  what  manner  the  Respondent  should 
be  charged  in  respect  thereof,  and  that  the  Master  should  also  take  the  account  without 
making  rests  or  computing  interest,  and  that  the  Master  should  also  take  an  account 
of  the  debts,  legacies,  and  funeral  expenses,  of  the  testator,  and  should  enquire  and 
report  whether  any  and  what  sums  of  money  due  to  the  estate  of  the  testator,  were 
lost  by  the  default  or  negligence  of  the  Respondent,  and  whether  any  and  which 
of  the  suits  in  the  pleadings  mentioned  were  necessarily  and  properly  instituted, 
c;irried  on,  or  defended,  and  for  the  benefit  of  the  estate,  and  whether  the  same  were 
so  instituted,  or  defended,  with  the  knowledge  and  approbation  of  the  Appellants 
or  any  of  them,  and  that  the  Master  should  tax  and  compute  the  amount  of  the  Re- 
spondent's several  bills  of  costs  for  business  done  by  him  as  attorney  in  the  several 
causes  in  the  bill  mentioned,  without  prejudice  to  the  question  whether  the  Respon- 
dent being  an  executor,  was,  as  an  attorney,  to  be  allowed  such  costs  except  so  far 
as  he  had  paid  and  disbursed  money  on  account  of  such  costs. 

The  Master  by  his  report,  made  in  pursuance  of  the  decree,  bearing  date  the  9th 
of  June,  1825,  stated  the  substance  and  efl'ect  of  the  will  :  the  death  of  the  testator, 
leaving  seven  children,  and  the  appointment  and  grant  of  probate  to  the  Respondent 
as  executor  :  and  that  the  testator  was,  at  the  time  of  his  death,  possessed  of  personal 
property,  consisting  of  debentures  of  Commissioners  of  wide  streets.  Government 
three  and  a  half  de-[149]-bentures,  cash  debts  due  to  him  upon  mortgages  and  judg- 
ments, bonds,  bills,  notes,  and  book  accounts,  and  an  interest  in  a  dwelling-house, 
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and  premises,  in  Bride  Street,  in  the  city  of  Dublin,  amounting  in  the  wliole  to  the 
sum  of  £30,078  18s.  lOd.,  besides  other  property. 

The  Master  further  reported  that  of  this  property  the  Respondent  received,  at 
various  times  from  the  4th  of  May,  1794,  to  the  5th  of  December,  1824,  several  sums 
of  money,  amounting  in  all  to  the  sum  of  £37,045  7s.  3|d.  That  the  Respondent 
had  laid  out  and  e.xj)ended  at  dift'erent  times  in  payment  of  the  debts  and  funeral 
expences,  and  proving  the  will,  a  sum  of  £1900  '2s.  lOJd.,  and  that  he  also  expended 
in  prosecuting  and  defending  the  several  suits  at  law  and  in  equity,  touching  the 
assets  of  the  testator,  sevei'al  sums  of  money,  amounting  in  all,  as  costs  out  of  pocket 
in  prosecuting  and  defending  the  same,  to  a  sum  of  £1102  3s.  3Jd.,  making  witli 
the  sum  of  £1906  2s.  lO^d.,  in  all  a  sum  of  £3008  6s.  0|d.  paid  and  disbursed,  and 
for  which  he  was  entitled  to  credit  out  of  the  assets  of  the  testator,  leaving  a  balance 
of  £34,037  Is.  O^d.  principal  money,  distributable  among  the  residuary  legatees,  and 
that  the  costs  of  the  suit  so  prosecuted  and  defended,  as  taxed  between  solicitor  and 
client,  amounted  to  a  further  sum  of  £773  5s.  Ifd.,  which  further  sum.  in  the  event 
of  the  Lord  Chancellor's  deciding  that  the  Respondent  was,  under  the  circumstances 
of  this  case,  entitled  to  credit  for  the  same,  was  to  be  deducted  also  from  the  sum  of 
£37.045  7s.  3jd.,  leaving,  in  that  case,  a  principal  sum  of  £33,263  15s.  lOfd.  only, 
distributable  among  the  residuary  legatees,  and  that,  pursuant  to  the  directions  in 
the  decree  con-[150]-taiiied,  he  had  examined  and  investigated  sixty-four  several 
bills  of  costs  furnished  and  claimed  by  the  Respondents  as  the  costs  incurred  by  him 
in  prosecuting  and  defending  several  suits  at  law  and  in  equity,  toucliing  and  con- 
cerning the  assets  of  the  testator,  four  of  which  the  Master  thought  were  in  causes 
unnecessarily  commenced,  two  of  the  causes  were  unconnected  with  the  assets,  and 
fourteen  in  causes,  which,  though  necessarily  and  properly  instituted,  were  negli- 
gently and  improperly  carried  on  or  defended  ;  and  therefore,  he  had  disallowed 
the  Resi^ondent  credit  for  the  several  bills  of  costs  claimed  by  him  for  suits  so  im- 
properly instituted  or  negligently  conducted. 

The  Master  by  his  rejjort  then  stated,  that  the  suit  instituted  by  the  Respondent 
Thomas  Wilson,  as  executor  of  Andrew  Carmichael,  against  James  Robinson,  to 
foreclose  a  mortgage,  was  unnecessarily  and  unadvisedly  commenced  without  the 
knowledge  of  the  parties  interested  in  the  assets  of  the  testator,  and  that  the  costs  of 
that  suit  should  not  therefore  be  allowed  to  the  Respondent  as  against  the  assets, 
and  that  he  therefore  disallowed  the  same  :  and  he  furtlier  reported,  that  the  suit 
instituted  by  tlie  Respondent  against  Lord  Meath  had  been  unnecessarily  and  un- 
advisedly instituted,  without  a  due  regard  to  the  advantage  of  the  estate  of  the 
testator,  and  therefore,  he  disallowed  the  Respondent  credit  for  the  costs  of  the  same. 

The  Master  further  reported,  that  the  several  suits  instituted  by  the  Respon- 
dent as  executor  of  Andrew  Carmichael, against  Lawrence  Geoghegan, against  Deborah 
and  Thomas  Lowndes,  against  Arthur  NichoU,  and  against  Martin  Arm-[151]-strong 
and  others,  were  properly  instituted  and  commenced  by  him  as  executor,  but  that 
those  causes  were  not  conducted  with  dvie  diligence  or  due  regard  to  the  interest  of 
the  estate,  or  the  peculiar  circumstances  of  the  properties  on  which  the  debts  due 
in  those  cases  were  secured,  and  that  by  such  delay  and  defaidt  in  prosecuting  those 
causes,  the  recovery  of  the  debts  due  in  all  of  them  had  been  unnecessarily  delayed, 
and  in  some  of  them,  probably  endangered  ;  and  that  he  had  therefore,  disallowed 
the  Respondent  credit  for  the  costs  of  the  same,  and  submitted  whether  the  claim 
of  the  Respondent  for  the  costs  of  those  suits  should  not  for  the  present  be  postponed, 
till  the  debts  due  in  those  causes  should  be  respectively  recovered,  and  the  Respondent 
be  enabled  to  recover  the  costs,  as  between  party  and  party,  out  of  the  estates,  with 
liberty  to  claim  against  the  assets  for  such  bill  of  costs  as  between  solicitor  and  client, 
when  duly  taxed,  as  might  then  eventually  and  fairly  be  due  to  him. 

Then  the  Master  by  his  report  stated,  that  two  causes  of  Wilson  against  Wilson, 
and  the  contrary-,  were  causes  unconnected  with  the  assets  of  the  testator,  and  that 
he  therefore  disallowed  any  costs  claimed  by  the  Respondent  as  expended  in  those 
causes,  except  the  costs  of  proving  the  charge  of  the  executor  under  the  decree  made 
in  these  causes  up  to  Easter  term,  1816. 

The  IMaster  further  reported,  that  he  liad  pursuant  to  tlie  decree,  nuide  yearly  rests 
in  taking  the  account,  and  had  calculated  interest  on  the  balance  distril)utable  among 
the  residuary  legatees  from  year  to  year,  and  found  that  such  interest  amounted 
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to  a  sum  of  £31,344:   18s.  3d.,  [152]  the  particulars  of  whicli  3'earl3'  balance,  and 
interest  thereon,  was  set  out  in  the  third  scliedule  to  the  report. 

But  the  Master  found  by  his  report,  that  although  these  sums  were  distributable 
among  tlie  residuary  legatees  of  the  testator,  that  in  fact  such  balances  did  not  remain 
in  the  hands  of  the  Respondent  at  the  end  of  each  year,  he  having  made  several  pay- 
uient.s  to  the  legatees  out  of  such  apparent  balances,  on  accotmt  of  the  respective 
shares  of  the  residue  of  the  testator's  property,  by  whicli  the  balances  in  his  hands 
would  be  considerably  diminished,  if  not,  on  some  occasions  entirely  extinguished. 

The  Respondent,  on  the  20th  of  June,  18'25,  filed  the  following  exceptions  to 
the  report.  1st  exception, — That  the  Master  had  reported  that  Geoghegan's  action 
was  not  conducted  with  due  diligence ;  whereas  no  evidence  was  laid  before  him  to 
warrant  the  disallowance  of  the  taxed  costs  in  this  and  a  cross  cause,  amounting  to 
£498  Gs.  (id.  '2d  exception, — That  the  said  Master  had  reported  that  the  suit  in- 
stituted against  NiclioU  and  others,  was  not  conducted  with  due  diligence,  there  being 
no  evidence  before  him  to  warrant  such  conclusion,  and  that  the  costs,  amounting 
to  £113  Os.  Gd.  ought  to  have  been  allowed  to  the  Respondent.  3d  exception, — That 
the  Master  had  reported  that  the  suit  instituted  against  Armstrong,  was  not  con- 
ducted with  due  diligence,  no  evidence  having  been  laid  before  him  to  warrant  such 
conclusion,  and  that  the  costs,  amounting  to  £482  9s.  3d.  ought  to  have  been  allowed 
to  the  Respondent.  4tli  e.xception, — That  the  Master  had  reported  that  the  suit 
insti-[153]-tuted  against  Lowndes  was  not  conducted  with  due  diligence,  no  evidence 
having  been  laid  before  him  to  warrant  such  conclusion,  and  that  the  costs  amounting 
to  £3G8  8s.  Gd.  ought  to  have  been  allowed,  the  Appellants  having  taken  an  annuity 
deed  to  secure  such  costs  and  the  debt.  5th  exception, — That  the  Master  had  reported 
that  the  suit  instituted  against  Robinson,  was  without  the  knowledge  of  the  parties, 
there  being  no  evidence  to  warrant  such  conclusion,  and  that  the  costs,  amounting 
to  £1()0  15s.  Hd.  ought  to  have  been  allowed  to  the  Respondent.  Gth  exception, — 
That  the  Master  had  reported  that  the  suit  instituted  against  the  Earl  of  Meath  was 
unadvisedly  instituted,  there  being  no  evidence  to  warrant  such  conclusion  ;  but 
it  appeared  in  evidence,  that  the  suit  was  instituted  under  the  advice  of  counsel,  and 
that  the  Master  ought  to  have  allowed  the  Respondent  credit  for  the  costs.  7th  ex- 
ception,— That  the  Master  by  his  report  and  3d  schedule,  had  only  given  Respondent 
credit  for  the  costs  out  of  pocket  in  each  year,  whereas  he  ought  to  have  given  the 
Respondent  credit  for  the  taxed  co.sts,  as  between  solicitor  and  client.  8th  exception, 
— That  the  Master  had  omitted  to  give  the  Respondent  credit  for  the  costs  necessarily 
disbursed  in  the  actions  against  Geoghegan,  et  e  contra,  against  Nicholl  and  others, 
against  Armstrong  and  others,  against  Lowndes,  against  Robinson  and  others,  and 
against  Lord  Meath  ;  no  evidence  being  before  him  to  support  such  decision,  nor 
was  he  warranted  by  the  decree  to  disallow  the  same.  9th  exception, — That  the 
Master  did  not,  by  his  report  and  schedules,  give  Respondent  credit  for  the  different 
sums  of  money  paid  to  the  Appellants  on  account  of  their  [154]  legacies,  whereby 
he  calculated  interest  on  fictitious  balances,  amounting  to  £25,600  2s.  9d.  ;  whereas 
he  ought  to  have  given  the  Respondent  credit,  year  by  year,  for  such  payments  and 
his  taxed  costs  and  expences  in  every  year  during  the  period. 

The  cause  was  heard  on  the  report,  exceptions  and  merits,  on  the  13tli  and  14th 
of  July,  1 825,  when  the  first,  second,  and  third  exceptions  (which  are  made  the  subject 
of  the  Respondent's  cross  appeal)  were  overruled,  and  on  the  14th  of  July,  the  fourth, 
fifth,  and  sixth  exceptions  were  allowed.     The  other  exceptions  stood  over. 

The  report  having  been  rectified  according  to  the  order  on  the  fourth,  fifth,  and 
sixth  e.xceptions,  the  Appellants  set  the  cause  down  to  be  heard  on  the  original  and 
rectified  report,  the  exceptions  which  stood  over,  upon  the  merits,  and  for  further 
directions.  It  was  heard  on  the  Gth  of  December,  1825,  when  the  seventh  and  eighth 
exceptions  (which  are  also  made  the  subject  of  the  Respondent's  cross  appeal),  were 
overruled,  and  on  hearing  the  ninth  exception,  the  following  order  was  made. 

"  That  the  matter  should  go  back  to  the  Master,  and  that  he  should  make  a  rest 
"  at  the  end  of  the  first  year  after  the  testator's  death,  and  ascertain  the  sum  actually 
"  in  the  Respondent's  hands  at  the  end  of  that  year,  after  all  just  allowances,  and  also 
"  ascertain  how  much  of  that  sum,  if  any,  was  distributable  among  the  residuary 
"  legatees,  having  regard  to  the  disbursements  to  be  provided  for  in  the  ensuing  year, 
"and  that  he  should  thus  ascertain  the  shares  of  each  of  the  resiiluarv  legatees  at 
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"  the  end  of  the  year  ;  and  that  he  should  also  report  the  payments  made  to  or  [155] 
"  on  account  of  each  of  the  residuary  legatees  in  that  year,  and  sti'ike  a  balance  on 
'■  foot  of  the  account  of  each  of  the  residuary  legatees  at  the  end  of  that  year ;  and 
"  in  like  manner  that  the  Master  should  take  the  same  accounts  and  make  rests  at 
■'  the  end  of  each  year,  to  the  date  of  his  report,  such  several  accounts  to  be  without 
"  interest,  but  reserving  to  the  Court  the  consideration  of  the  question,  whether 
"  interest  should  be  thereafter  charged  upon  any  of  the  accounts  ;  and  all  further 
"  directions  were  reserved." 

In  pursuance  of  this  decretal  order,  the  Master  by  his  report,  on  the  ■24:th  of  Februai-y 
1826,  stated  the  accounts  according  to  the  direction  of  the  report;  setting  forth  in 
the  1st  schedule  to  the  report  the  balances  in  the  executor's  hands,  year  by  year, 
after  such  allowances,  as  directed  by  the  decree  :  and  in  the  second  schedule,  the 
separate  accounts  of  each  legatee,  shewing  the  receipts  and  disbursements,  and  the 
balances  for  and  against  the  Respondent  at  the  end  of  each  year. 

The  Master  also  stated  in  his  report  the  amount  of  sums  paid  by  the  Respondent 
to  each  of  the  legatees  ;  whereby  it  appeared,  if  the  Court  should  be  of  opinion  that 
the  accounts  had  been  taken  upon  a  just  principle,  that  some  of  the  legatees  were 
entitled  to  balances  on  the  account,  but  that  the  Appellants  W.  Brown,  G.  Gibbs, 
Z.  Carmichael,  H.  Carmichael,  and  J.  Carmichael,  had  all  been  over-paid  by  the  several 
sunis  stated  in  the  account.  But  in  making  up  such  accounts,  the  Master  stated  that 
he  had  not  charged  any  interest,  being  directed  by  the  decree  not  to  do  so,  but  had 
deducted  the  whole  of  [156]  the  Respondent's  disbursements  and  allowances  to  him, 
and  payments  to  the  legatees,  whether  infants  or  adults,  or  whether  paid  recently 
after  the  testator's  death  or  otherwise,  out  of  the  principal  of  the  assets,  and  of  their 
respective  shares  thereof,  wherewith  the  Respondent  was  chargeable,  and  therefore, 
he  thought  it  right  to  explain  to  the  Court  that  it  was  only  in  the  event  of  a  decision 
that  the  Respondent  should  not  be  charged  with  interest,  that  he  (the  Master.)  in- 
tended to  represent  such  accounts,  and  the  balances  thereby  struck  as  true  and  binding 
accounts  between  the  legatees  and  the  Respondent,  especially  the  infant  children 
of  the  testator  appearing  to  have  been  so  brought  in  debt  to  the  Respondent  by  reason 
of  the  payments  to  them  for  maintenance  and  otherwise,  and  other  disbursements 
of  the  Respondent  having  been  deducted  out  of  the  principal  of  the  assets,  and  out 
of  the  principal  of  the  shares  of  the  legatees  thereof  respectively. 

The  Master  stated  farther  that  he  had  only  made  up  his  report  in  respect  to  the 
assets  that  came  to  the  hands  of  the  Respondent,  to  the  5th  of  Decembei-,  1824,  and 
did  not  take  any  account  of  any  assets  of  the  testator  which  might  have  come  to  the 
hands  of  the  Respondent,  between  the  5th  of  December,  1S24,  and  the  time  of  making 
the  Report. 

The  cause  on  this  report  and  the  merits,  and  also  for  further  directions,  was  heard 
on  the  30th  and  31st  of  May,  1826,  when  the  follomng  decretal  order  was  made. 

"  Refer  it  back  to  the  Master,  and  in  the  taking  of  the  accounts  let  the  Master 
"  charge  simple  interest  on  the  sums  found  by  the  report  to  be  [157]  in  the  executor's 
"  hands  in  each  year  to  the  date  of  the  24th  of  February,  1826,  as  the  shares  of  the 
"  legatees,  and  credit  the  executor  with  the  payments  in  each  year,  with  interest  from 
"  the  time  of  such  payments  to  the  date  of  the  report,  (except  as  to  the  infants  during 
"  the  period  of  their  infancy,)  and  declare  that  during  such  period  the  executor  is 
"  not  to  be  credited  with  payments  beyond  the  interest  on  the  shares  of  the  infants ; 
"  and  let  the  Master  strike  a  balance  on  the  several  accounts  between  the  executor 
"  and  several  parties  respectively ;  and  as  to  the  other  points,  let  the  same  and  all 
"  further  directions  be  reserved  until  the  return  of  the  Master's  further  repoi't." 

The  original  appeal  was  by  the  legatees  against  this  order. 

The  cross  appeal  was  by  the  executor  against  the  order  of  the  13th  of  July  and 
6th  of  December,  1825,  overruling  the  seventh  and  eighth  exceptions. 

For  the  Appellant  in  the  cross  appeal — On  the  question  of  costs  it  was  argued 
that  his  character  of  executor  did  not  alter  his  right  to  costs,  to  which  he  would  have 
been  entitled  even  at  law.    Nothing  less  than  the  loss  *  of  the  debt  by  negligence 

*  Templer  r.  M'Lachlan,  2  Bos.  and  Pull.  N.  R.  136.  This  was  only  a  decision 
that  such  matter  could  not  be  set  up  by  way  of  defence  to  an  action  upon  an  attorney's 
Camp.  bill. — See  Farnsworth  r.  Garrard,  1  Camp.  N.  P.  C.  38.  and  Denew  r.  Deverell,  3 
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would  deprive  the  attorney  of  costs  ;  that  since  he  acted  as  attorney  in  the  afl'airs 
of  the  estate,  the  common  rule  that  an  executor  is  [158]  not  entitled  to  charge  for 
personal  trouble  does  not  apply  :  *  that  the  Master  had  found  the  suits  properly 
instituted,  and  at  all  events,  the  rule,  if  applied,  went  only  to  charges  for  personal 
attendance,  etc.  As  to  the  question  of  interest,  it  was  argued  that  the  sums  expended 
should  be  set  off  against  the  sums  received,  not  against  the  interest  of  the  balance 
in  hand.t 

For  the  Respondent  in  the  cross  appeal. — The  case  was  rested  on  the  Master's 
report  and  the  rules  of  equity  as  to  interest  and  costs. 

The  Lord  Chancellor. — Tlie  papers  which  are  on  the  table  contain  several  decrees 
of  the  Court  of  Chancery  of  Ireland,  and  a  variety  of  reports  made  by  the  Master 
in  this  suit,  and  the  first  impression  which  any  one  must  receive  of  the  case  is,  that 
it  is  extremely  involved  and  complicated  ;  but  1  think,  I  shall  be  able  to  state  in  a 
very  few  words  the  real  points  for  consideration  and  decision  in  this  cause.J 

1  have  heard  the  case  argued  at  very  considerable  length.  I  have  since  read  through 
the  printed  papers,  and  I  see  no  reason  whatever  for  dissenting  from  the  opinion 
expressed  By  the  Master,  and  confirmed  by  the  Lord  Chancellor,  for  it  appears  to  me 
on  an  attentive  and  considerate  review  of  the  whole  of  the  evidence,  that  there  has 
been  extreme  delay  and  negligence  in  the  prosecution  of  those  causes.  The  question 
therefore  comes  to  this,  whether  the  Master  seeing  that  the  executor  had  not  taken 
the  means,  [159]  which  it  was  his  duty  to  take,  to  bring  to  a  conclusion,  the  suits 
he  had  commenced  ought  to  have  allowed  these  costs.  It  appears  to  me  that  the 
Master  did  not  judge  wi'ong  in  the  report  which  he  made,  and  that  he  was  justified 
in  what  he  did,  by  the  meaning  of  the  decree  of  April,  1818.  This  appears  to  me 
to  be  the  true  import  of  that  decree, — that  if  the  Master  should  be  of  opinion,  that 
the  suits  were  improperly  instituted,  or  improperly  and  negligently  carried  on,  those 
costs  ought  not  to  be  allowed.  That  must  have  been  the  opinion  of  the  Lord  Chan- 
cellor when  this  case  was  brought  before  him,  and  who  originally  pronounced  the 
decree  of  April,  1818. — I  would  therefore,  recommend  that  the  Judgment  in  that 
respect  should  be  affirmed. 

This  will  dispose  substantially  of  the  exceptions,  but  there  is  a  question  of  con- 
siderable importance  between  these  pai'ties,  and  to  which  I  must  also  direct  your 
attention.  The  Lord  Chancellor  was  of  opinion,  that  in  consequence  of  the  conduct 
of  the  defendant,  he  ought  to  be  charged  with  interest  upon  the  monej'  in  his  hands  ; 
and  by  his  ilecree  in  the  month  of  May,  18"2G,  he  has  directed  that  interest  shall  be 
calculated  on  the  sums  in  the  executor's  hands  in  each  year  as  the  shares  of  the  legatees, 
and  he  has  directed  that  on  the  other  hand,  interest  shall  be  allowed  on  the  payments 
made  in  each  year  to  the  respective  legatees.  Now  it  appears  to  me  that  such  a  mode 
of  calculating  the  interest  and  making  up  the  account  is  open  to  objection.  It  would 
follow  that  if  there  was  a  large  siun  due  by  the  executor  for  interest  in  any  year,  and 
more  than  [160]  sufficient  to  .satisfy  the  payment  to  the  legatee,  the  latter  would 
nevertheless  be  charged  with  interest  upon  the  sum  so  paid.  l,t  appears  to  me  that 
that  is  not  the  proper  mode  of  stating  the  account  of  interest  in  a  case  of  this  descrip- 
tion, and  that  the  only  proper  mode  of  calculating  the  interest  is  that  there  should  be 
a  rest  at  the  end  of  each  year,  and  a  balance  struck,  and  interest  charged  upon  that 
balance.  I  should,  therefore,  suggest  that  the  decree  made  in  the  month  of  May, 
1826,  should  be  varied  and  amended  in  the  manner  I  have  stated,  namely,  that 
instead  of  charging  interest  on  one  side  of  the  account,  and  giving  credit  for  interest 
on  payments  on  the  other  side  of  the  account,  which  appears  to  me  open  to  the  objection 
I  have  stated,  there  should  be  a  rest  made  yearly,  and  the  interest  calcidated  on  the 
balance  at  the  end  of  the  year.  Subject  to  this  alteration,  1  should  submit  to  you 
the  propriety  of  affirming  the  judgment. 

(June  14,  1830.)  It  is  ordered  and  adjudged,  etc.,  that  the  said  decretal  order 

451.  both  of  which  being  actions  for  work  and  labour,  with  the  common  counts, 
it  was  held  that  imperfect  performance  of  the  work  was  good  ground  of  defence  to 
reduce  the  damages  or  displace  the  ground  of  action. 

*  Robinson  v.  Pett,  3  P.  W.  251. 

t  See  Tebbs  v.  Carpenter,  1  Madd.  290.     Larkin  v.  Weston. 

I  Here  the  Lord  Chancellor  stated  the  facts  and  pleadings,  as  before  set  forth. 
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complained  of  in  the  said  original  appeal  be  varied,  by  declaring  that  the  Master 
should  be  directed,  in  taking  the  accounts,  to  make  a  rest  and  state  the  balance  at 
the  end  of  each  year,  and  to  charge  tlie  executor  with  interest  on  such  balance,  and 
to  apply  such  interest  as  may  be  so  found  due  from  him  in  each  year,  in  the  first 
place  towards  his  future  payments  before  any  application  is  made  of  the  principal 
money,  and  that  it  be  referred  back  to  the  Master  to  take  and  carry  on  the  subse- 
quent accounts  in  like  manner,  from  the  5th  of  December,  1824  :  And  it  is  further 
ordered,  that  with  this  declaration  the  cause  be  referred  back  to  the  Court  of  Chancery 
in  Ireland,  to  do  therein  as  shall  be  just  and  consistent  with  the  said  declaration  :  And 
it  is  further  ordered  and  adjudged  that  the  said  cross  appeal  be,  and  the  same  is 
hereby  dismissed  this  House,  and  that  the  orders  and  decrees  therein  complained  of 
be,  and  the  same  are  hereby  affirmed. 


[161]  lEELAND. 

COURT  OF  EXCHEQUEK. 


Myles  John  O'Eeilly,  Esq. — Ajipcllant ;  Sakah  Fetherston,  Widow,  Francis 
Fetherston,  John  Devenish,  CtEorge  Devenish,  Hugh  Cra\vford,  and 
Jane  his  Wife,  Francis  O'Beirne,  Gerald  Walsh,  Hugh  Walsh,  and 
John  Knox, — Respondents  [1830]. 

[S.C.  2  Dow  &  CI.  39.     See  Hussey  v.  Domville,  [1900]  I.  R.  1  Ch.  417.] 

By  the  Irish  Statute  11  Anne,  c.  2,  it  is  enacted  (s.  2.)  that  when  more  than 
half  a  year's  rent  is  in  arrear  upon  a  lease,  the  landlord  or  lessor  may, 
without  demand  or  re-entry,  serve  a  summons  in  ejectment  for  recovery 
of  the  demised  premises  ;  and  upon  proof  of  the  fact  that  more  than  half 
a  year's  rent  was  due  when  the  summons  was  served,  and  that  no  sufficient 
distress  was  to  be  found  on  the  premises,  shall  recover  judgment  and 
execution  ;  and  if  the  lessee  or  person  claiming  under  the  lease  shall  suffer 
judgment  to  be  recovered  and  execution  executed  without  paying  the  rent 
in  arrear  with  costs,  or  without  filing  a  bill  for  rehef  in  equity  witliin  six 
months  after  execution  executed,  the  lessee,  etc.  shall  be  barred  fron>  all 
relief  or  remedy  in  law  or  equity,  etc.,  and  the  landlord,  etc.  shall  hold 
the  premises  discharged  from  the  lease. 

The  Irish  Statute  4  Geo.  I.  c.  5,  recites  the  former  statute  and  the  difficulty 
of  proving  the  want  of  sufficient  distress,  and  thereupon  enacts  (s.  2.) 
that  when  one  year's  rent  shall  be  in  arrear  upon  a  lease,  although  there 
be  sufficient  distress  upon  the  land  to  answer  the  rent  in  arrear,  the  land- 
lord or  lessor  may  serve  a  summons  in  ejectment,  and  upon  proof  that 
one  year's  rent  was  in  arrear  and  due  before  the  service  of  the  summons, 
shall  recover  judgment  and  have  execution,  and  if  the  lessee,  etc.,  shall 
not  pay  the  rent  in  arrear  with  costs,  to  be  ascertained  as  in  the  act  pro- 
vided, or  depositing  the  same  in  a  Court  of  Equity,  on  filing  a  bill,  within 
six  months  after  [162]  execution  executed,  he  shall  be  barred  from  all 
relief  or  remedy  in  law  or  equity,  etc.,  and  the  landlord  shall  hold  the 
pi'emises  discharged  from  the  lease. 

The  Irish  Statute  8  Geo.  I.  c.  2.  reciting  the  former  statutes,  enacts  (s.  4. )  that 
where  any  lease,  for  avoiding  of  which  an  ejectment  is  brought,  shall 
before  the  bringing  of  the  ejectment  have  been  mortgaged  for  a  valuable 
consideration,  and  the  lessee  and  mortgagee,  and  their  respective  assignees, 
shall  be  served  with  summons  in  the  ejectment,  and  affidavits  of  the 
summons  made  and  filed,  and  the  Plaintiff  shall  obtain  judgment  and 
execution  in  the  ejectment  ;  if  the  mortgagee  or  assignee  sliall  not  within 
nine  months  after  execution  executed  pay  or  tender  to  the  landlord  or 
lessor  the  rent  in  ai'rear,  and  costs  to  be  ascertained  as  in  the  former  acts 
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provided,  the  mortgagee  or  his  assignee  shall  be  barred  of  all  relief  and 
remedy  in  law  or  equity  on  account  of  the  mortgage,  and  the  landlord 
or  lessor  shall  hold  and  enjoy  the  premises  discharged  from  the  mortgage 
and  the  equity  of  redemption. 

In  the  case  of  a  lease  subject  to  a  mortgage,  the  landlord  having  recovered 
judgment,  etc.,  according  to  the  statutes,  against  the  lessee,  who  did  not 
within  six  months  pay  or  tender,  but  where  the  representatives  of  the 
mortgagee  before  the  lapse  of  nine  months  after  execution  executed,  paid 
the  rent  in  arrear,  and  costs  :  Held  that  the  benefit  of  that  payment 
enured  to  the  lessee  as  well  as  the  representatives  of  the  mortgagee. 

A  suit  having  been  instituted  against  the  landlord  by  the  representatives  of 
the  mortgagee  to  have  the  benefit  of  the  lease,  an  account  was  directed 
of  what  was  due  for  rent  and  costs.  In  this  stage  of  the  cause  the  repre- 
sentatives of  the  mortgagee  entered  into  an  agreement  with  the  landlord, 
and  executed  a  deed  by  which  they  covenanted  not  to  claim  the  equity 
of  redemption  of  the  lease. 

Upon  a  bill  filed  by  the  representatives  of  the  lessee  and  mortgagor  against 
the  landlord  and  representatives  of  the  mortgagee  to  have  the  benefit 
of  the  suit,  and  to  carry  on  the  accounts  : — Held  that  the  agreement 
between  the  landlord  and  the  representatives  of  the  mortgagee  was  in- 
competent and  invalid,  and  that  the  representatives  of  the  lessee  were 
intitled  to  the  benefit  of  the  suit  and  the  account. 

[163]  William  Knox,  by  an  indenture  dated  on  the  ■24th  of  March  1781,  demised 
the  lands  of  Rahardevin  and  j'art  of  the  lands  of  Ballyspellan  in  the  county  of  Ros- 
common (of  which  lands  he  was  then  seised  in  fee  simple)  unto  Frances  Sparks  for  the 
term  of  Gl  years  from  the  1st  of  May,  1781,  at  the  yearly  rent  of  £200  payable  half- 
yearly,  on  the  1st  of  May  and  1st  of  November  ;  with  a  proviso  for  re-entry  in  case 
of  the  rent  being  in  arrear  by  the  space  of  1 9  days. 

On  the  1st  of  April,  178G,  William  Knox  sold  and  conveyed  all  his  estate  and 
interest  in  the  lands  comprised  in  this  lease,  unto  Dowell  O'Reilly,  the  Appellant's 
father,  and  his  heirs  absolutely. 

By  an  Indenture  of  assignment,  dated  on  the  20th  of  April,  1789,  the  lease  became 
vested  in  Robert  Johnson  ;  on  the  20th  of  December,  1789,  he  underlet  part  of  the 
lands  of  Rahardevin  to  Mallachy  Fallon,  for  a  term  of  45  years. 

Robert  Johnson  having  borrowed  a  sum  of  £2000  from  Joseph  Preston,  by  an 
indenture  dated  on  the  22d  of  June,  1792,  conveyed  all  the  lands  comprised  in  the 
lease  of  the  24th  of  March,  1781,  together  with  the  lands  of  Headfort  and  other  lands 
in  the  Counties  of  Leitrim  and  Roscommon,  (of  which  he  was  then  seised  to  him  and 
his  heirs  under  leases  for  lives,  some  of  such  leases  containing  covenants  for  perpetual 
renewal,)  unto  Joseph  Preston,  his  heirs,  executors,  and  administrators,  for  the  then 
existing  and  all  future  estates  therein  under  the  respective  leases  ;  but  subject  to 
paj'ment  of  the  rents  reserved  by  such  leases  respectively  ;  and  subject  also  to  re- 
demp-[164]-tion  on  payment  of  £2000  and  interest  on  the  22d  of  December,  1792. 

On  the  1st  of  November,  1795,  Robert  Johnson  underlet,  to  Coll  Dillon,  part 
of  the  lands  comprised  in  the  term  of  61  years. 

Joseph  Preston,  in  consideration  of  £2000,  the  amount  of  the  principal  money 
due  to  him  under  the  mortgage,  by  an  indenture,  dated  on  the  8th  of  September, 
1804,  conveyed  and  assigned  the  several  lands  comprised  in  the  mortgage  (including 
the  lands  of  Rahardevin  and  Ballyspellan,  comprised  in  the  term  of  61  years)  unto 
Patrick  W^alsh,  his  heirs,  executors,  and  administrators,  subject  to  the  payment  of 
the  several  head-rents  reserved  in  the  several  leases,  and  also  to  the  proviso  for  re- 
demption contained  in  the  original  mortgage  deed  of  the  22d  of  June,  1792. 

On  the  7th  of  March,  1807,  Robert  Johnson  died,  leaving  Mary  Hughes  (the  wife 
of  Henry  Hughes)  and  John  Conry,  his  heirs  at  law  ;  and  by  his  will,  bearing  date 
the  25tli  of  September,  1791,  after  making  a  devise  to  William  Francis  Read  (since 
deceased)  and  Sir  Thomas  Fetherston,  he  devised  all  his  estates  in  the  county  of  Ros- 
common, including  his  equity  of  redemption  of  the  term  of  Gl  years  in  the  lands  of 
Rahardevin  and  Ballyspellan,  unto  the  Respondents  John  Devenish  and  George 
Devenish.  their  heirs,  executors,  and  administrators,  as  tenants  in  common  :  and 
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he  devised  all  his  estates  in  the  County  of  Leitrim,  inckiding  the  kinds  of  Headfort 
and  the  other  lands  comprised  in  the  mortgage,  to  Francis  Fetherston  and  his  heirs  ; 
and  he  appointed  Francis  Fetherston  and  John  Devenish  executors  of  his  will. 

[165]  Shortly  after  Robert  Johnson's  death,  his  will  was  proved  by  Francis  Fether- 
ston, who  assented  to  the  demise  thereby  made  to  the  Respondents,  John  and  George 
Devenish,  of  the  lands  of  Rahardevin  and  Ballyspellan,  and  of  the  testator's  other 
estates  in  the  County  of  Roscommon. 

On  the  22d  of  April,  1807,  Patrick  Walsh  filed  a  bill  in  the  Court  of  Exchequer 
in  Ireland  against  Francis  Fetherston,  John  Devenish,  George  Devenish,  Sir  Thomas 
Fetherston,  Henry  Hughes,  and  Mary  his  wife,  and  John  Conry,  praying  for  a  fore- 
closure of  the  mortgage  made  by  the  indenture  of  the  2'2d  of  June,  179"2,  and  assigned 
to  him  by  the  indenture  of  the  8th  of  September,  1804. 

By  an  indenture  of  release  and  assignment,  dated  on  the  iOth  of  February,  1808, 
Patrick  Walsh  in  consideration  of  £2410,  the  amount  then  due  on  the  mortgage, 
paid  to  him  by  George  M'Dermott,  conveyed  and  assigned  the  several  lands  and 
premises  comprised  in  the  mortgage,  to  George  M'Dermott,  his  heirs,  executors,  and 
administrators,  subject  to  the  head  rents  payable  for  such  lands  respectively,  and 
also  subject  to  the  proviso  for  redemption  contained  in  the  original  mortgage  deed 
of  the  22d  of  June,  1702. 

Dowell  O'Reilly  died  on  the  13th  of  November,  1808,  leaving  the  Appellant, 
his  eldest  son  ;  who  thereupon  became  entitled  to  the  reversion  and  inheritance  of 
the  lands  of  Rahardevin  and  Ballyspellan,  immediately  expectant  upon  the  term 
granted  by  the  lease  of  the  24th  of  March,  1781. 

On  the  1 6th  of  June  1 809,  the  cause  of  [166]  Walsh  against  J'etherston  and  others, 
came  on  to  be  heard  in  the  Court  of  Exchequer  ;  and  by  a  decree  of  that  date  it  was 
referred  to  the  chief  Remembrancer  or  his  deputy  to  take  an  account  of  what  was 
due  on  the  mortgage,  and  also  an  account  of  all  other  charges  and  incumbrances 
upon  the  mortgaged  premises. 

At  the  same  time  Patrick  Walsh  obtained  leave  to  amend  his  bill,  by  adding  George 
M'Dermott  as  a  complainant. 

Patrick  Walsh  died  on  the  2.5th  of  November,  1809  ;  and  by  his  will  bearing  date 
the  3d  of  that  month,  he  appointed  the  Respondents  Gerald  Walsh,  Hugh  Walsh, 
and  Francis  O'Beirne,  executors  thereof  ;  but  the  Respondents  Gerald  Walsh,  and 
Hugh  Walsh,  alone  proved  his  will. 

The  Respondents,  Gerald  Walsh,  Hugh  Walsh,  and  Francis  O'Beirne,  together 
with  George  M'Dermott,  on  the  18th  of  January,  1810,  filed  a  bill,  in  the  nature  of  a 
bill  of  revivor  and  amendment,  in  the  suit  of  Walsh  against  Fetherston  and  others, 
and  the  cause  was  shortly  afterwards  revived. 

On  the  2d  of  ilarch,  1810,  a  consent  was  entered  into  by  Francis  Fetherston  (the 
executor  of  Robert  Johnson)  and  the  other  parties  in  the  last  mentioned  cause,  that 
the  officer  to  whom  it  was  referred  to  take  the  accounts  directed  by  the  decree  of  the 
16tli  of  June,  1809,  should  report  that  £2000  was  due  on  the  mortgage  on  the  8th 
of  September,  1804,  when  the  mortgage  was  assigned  to  Patrick  Walsh,  and  should 
compute  interest  on  such  sum  of  £2000  from  that  day  at  the  rate  of  £6  per  cent,  per 
annum. 

On  the  (ith  of  April,  1810,  Francis  Fetherston  [167]  entered  into  a  contract  in 
writing  with  Luke  White,  for  sale  to  him  of  the  lands  of  Headfort  and  other  lands 
in  the  county  of  Leitrim,  comprised  in  the  mortgage  ;  and  on  the  1st  of  May,  1810, 
Luke  White  entered  into  possession  of  part  of  the  lands,  by  virtue  of  his  contract. 

The  chief  Remembrancer  or  his  deputy  made  his  report  in  the  revived  cause  of 
Walsh  and  others  against  Fetherston  and  others,  on  the  28th  of  April,  1810,  and 
thereby  found  that  the  sum  of  £2680  9s.  lid.  was  due  to  the  Plaintiffs  in  such  suit,  on 
security  of  the  lands  comprised  in  the  mortgage. 

On  the  10th  of  June,  1810,  George  M'Dermott.  by  a  deed  of  that  date,  a.-isigned 
and  conveyed  the  mortgaged  premises  to  the  Respondents  Gerald  Walsh  and  Hugh 
Walsh,  their  heirs,  executors,  and  administrators,  subject  to  the  proviso  for  redemp- 
tion contained  in  the  original  mortgage  deed  ;  but  the  deed  of  conveyance  and  assign- 
ment was  never  registered. 

On  the  12th  of  July,  18 10,  Francis  Fetherston  died  intestate,  leaving  the  Respondent 
Francis  Fetherston,  (then  a  minor,)  his  eldest  son  and  heir  at  law  ;  and  the  Respondent 
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Sarali  Fetherstou,  his  widow,  who  shortly  utter  hisdcat  ii  oi)taiiirdlottcrij  of  administra- 
tion of  his  estate  and  effects. 

On  the  (5th  of  February,  181 1,  the  Resjioiideuts  (ierald  \Val,'<li.  Hugh  Walsh  and 
Francis  O'Beirne  and  George  M'Derniott,  filed  a  bill  of  revivor,  against  the  Respondents 
Francis  Fetherston,  and  Sarah  Fetherston,  praying  that  the  suit  of  Walsh  and  others 
against  Fetherston  and  others  might  be  revived  against  them,  as  the  heir  at  law  and 
per-[168]-sonal  re|iresentative  of  Francis  Fetherston;  and  the  eausi^  was  ivvived 
accordingl)'. 

In  Easter  Term  ISll,  one  whole  year's  rent  resei'ved  by  the  indent  ui-e  of  the  'J-ith 
of  March,  1781,  being  then  due  to  the  Appellant  for  the  lands  of  Kahardevin  and 
Ballyspellan,  he  obtained  a  summons  in  ejectment  from  the  Court  of  Common  Pleas 
in  Ireland,  and  served  the  same  on  Susanna  Fallon,  widow  (in  whom  the  lease  granted 
by  Robert  Johnson  to  Mallachy  Fallon  deceased,  was  then  vested),  and  on  Coll  Dillon, 
and  on  Daniel  O'Connor,  Roderick  O'Connor,  and  John  Irvin,  the  occupying  tenants  of 
the  lands  of  Rahardevin  and  Ballyspellan,  and  on  George  M'Dermott,  and  on  the 
Respondent  John  Devenish.  one  of  the  devisees  of  the  lands  under  the  will  of  Robert 
Johnson,  and  also  the  surviving  executor  under  that  will,  and  on  the  Respondent 
George  Devenish,  the  other  devisee  of  the  lands  under  the  same  will  ;  and  at  the 
same  time  that  the  Appellant  served  such  summons  in  ejectment  upon  the  several 
jjersons  last  mentioned,  he  gave  each  of  them  notice  in  writing,  that  such  ejectment 
was  brought  on  account  of  non-payment  of  rent. 

The  ejectment  cause  came  on  for  trial  on  5th  of  July,  1811,  and  judgment  was 
given  for  the  Appellant,  and  entered  up  accordingly. 

On  the  10th  July,  1811,  the  cause  of  Walsh  and  others  against  Fetherston  and 
others  came  on  to  be  heard  for  further  directions  on  the  Remembrancer's  report, 
bearing  date  the  '28th  April,  1810  :  when  it  was  decreed,  "  that  the  Defendants  in 
"  such  suit,  or  such  of  them  as  ought  so  to  do,  should  pay  the  Plaintiffs  the  sum  of 
"  £2G80  9s.  lid.  with  interest  on  the  principal  sum  [169]  of  £2000,  from  the  date 
"  of  such  report,  making  together  with  the  said  sum  of  £2680  9s.  lid.  the  sum  of 
"£2830  9s.  lid.  within  three  months  from  the  date  of  that  decree,  with  interest  for 
"  the  same  till  paid,  and  the  costs  of  that  suit  ;  or  in  default  thereof  that  the  lands 
"  and  premises  comprised  in  such  mortgage,  or  a  sufficient  part  thereof,  should  be 
"  sold  for  payment  of  such  jnincipal,  interest,  and  costs  : ''  and  this  decree  was  after- 
wards signed  and  enrolled. 

In  the  year  1811,  a  suit  was  commenced  in  the  Court  of  Chancery  in  Ireland, 
on  behalf  of  the  children  of  Francis  Fetherston,  against  Mr.  Luke  White,  for  specific 
performance  of  the  contract  entered  into  between  him  and  the  late  Francis  Fetherston, 
for  purchase  of  the  lands  of  Headfort  and  others  in  the  county  of  Leitrim  (part  of 
the  mortgaged  lands  as  before  .stated),  and  a  decree  was  made  against  him  in  the 
suit  on  the  Kith  of  February  1815. 

After  the  judgment  in  ejectment  had  been  obtained  by  the  Appellant,  he  and 
his  agent  made  applications  to  the  tenants  of  the  lands  of  Rahardevin  and  Bally- 
S])ellan,  for  payment  of  the  rent  which  was  in  arrear  ;  and  at  the  same  time  informed 
them,  that  if  such  rent  was  not  paid  forthwith,  together  with  the  costs  of  the  eject- 
ment, the  Appellant  would  take  out  execution  on  the  judgment.  The  Appellant 
on  the  2l.)th  of  August  1811,  applied  to  the  Court  of  Common  Pleas,  to  issue  execution 
under  the  judgment  :  And,  the  Court,  on  the  2()th  of  August,  1811,  issued  a  writ 
of  habere  facias  -possessionem.  In  the  month  of  October,  1811,  the  Appellant  de- 
livered the  writ  to  the  Sheriff,  who  exe-[170]-cuted  it  on  the  18th  of  that  month  ; 
and  delivered  possession  of  the  lands  of  Rahardevin  and  Ballyspellan  to  the  Appellant. 

By  the  Irish  statute  11  Anne,  c.  2,  reciting  the  incofiveniences  to  landlords  and 
lessors  from  the  niceties  attending  re-entries  for  non-payment  of  rent  at  common 
law,  and  the  expense  of  recovering  possession  of  the  demised  premises  by  ejectment ; 
the  inefficacy  of  re-entries  when  legally  made,  from  the  practice  on  the  part  of  lessees 
of  preventing  the  recovery  of  possession,  by  injunctions  obtained  in  Courts  of  Equity, 
without  security  for  rents  duo  or  accruing,  it  is  enacted  (s.  2.)  that  when  more  than 
half  a  year's  rent  is  in  arrear  upon  a  lease,  the  landlord  or  lessor  may  without  demand 
or  re-entry  serve  a  summons  in  ejectment  for  recovery  of  the  demised  premises,  and 
upon  proof  of  the  fact  that  more  than  half  a  year's  rent  was  due  when  the  summons 
was  served.'and  that  no  sufficient  distress  was  to  be  found  on  the  premises,  shall 
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recover  judgment  and  execution,  and  if  the  lessee  or  person  clainiinp;  under  tlio  lease 
shall  suffer  judgment  to  be  recovered  and  execution  executed,  without  paying  the 
rent  in  arrear  with  costs,  or  vv^ithout  filing  a  bill  for  relief  in  equity  within  six  months 
after  execution  executed,  the  lessee,  etc.  shall  be  barred  from  all  relief  or  remedy 
in  law  or  equity,  etc.,  and  the  landlord,  etc.,  shall  hold  the  premises  discharged 
from  the  lease. 

The  Irish  statute  4  Geo.  I.  c.  5,  recites  the  former  statute,  (11  Anne,  c.  2,)  and 
that  it  had  been  a  frequent  practice  for  sub-sheriffs  and  seneschals  of  manors  to  take 
insufficient  security  upon  replevins,  by  which  means  landlords  have  been  [171] 
put  to  great  trouble,  charges,  and  vexation,  in  the  recovering  their  rents  after  judg- 
ment obtained  in  avowry  ;  and  tliat  it  had  been  found  difficult  for  landlords  to 
prove  the  want  of  sufficient  distress,  by  reason  of  niceties  attending  such  proof,  whereby 
the  former  act  had  proved  in  a  great  measure  ineffectual  ;  and  thereujion  enacts 
(s.  2.)  that  when  one  year's  rent  shall  be  in  arrear  upon  a  lease,  although  there  be 
sufficient  distress  upon  the  land  to  answer  the  rent  in  arrear,  the  landlord  or  lessor 
may  serve  a  summons  in  ejectment,  and  upon  proof  that  one  year's  rent  was  in  arrear 
and  due  before  the  service  of  the  summons,  shall  recover  judgment  and  have  execu- 
tion ;  and  if  the  lessee,  etc.,  shall  not  pay  the  rent  in  arrear  with  costs,  to  be  ascer- 
tained as  in  the  act  provided,  or  depositing  the  same  in  a  Court  of  Equity,  on  filing 
a  bill  within  six  months  after  execution  executed,  he  shall  be  barred  from  all  relief 
or  remedy  in  law  or  equity,  other  than  by  writ  of  error  for  reversal  of  such  judgment 
in  case  the  same  shall  be  erroneous,  and  the  landlord  shall  hold  the  premises  dis- 
charged from  the  lease. 

These  Acts  contain  a  clause  saving  the  rights  of  mortgagees  of  leases  who  are 
not  in  possession. 

By  the  Stat.  8.  Geo.  I.  ch.  2.  sect.  4.  (Irish  Act)  it  is  declared,  "  that  if  the  mort- 
"  gagee  of  any  lease  or  his  assignee  shall  not  within  nine  months  after  execution  exe- 
"  cuted,  pay  or  tender  to  the  landlord,  the  rent  in  arrear  and  costs,  mentioned  in 
"  the  statutes  before  referred  to,  such  mortgagee  or  his  assignee  shall  be  barred  and 
■'  foreclosed  of  all  relief  or  remedy  in  law  or  equity  on  account  of  his  mortgage."  But 
by  [172]  the  5th  section  of  the  same  statute  it  is  declared,  "  that  all  mortgages  and 
assignments  of  mortgage  shall   be   registered  within  six  months  after  perfectioi 


"  thereof,  or  in  default  thereof  that  landlords  may  obtain  judgment  and  execution 
"  without  serving  the  persons  claiming  under  such  mortgages  or  assignments  witli 
"  summons  in  ejectment." 

In  the  month  of  May,  1812,  the  Respondent  Jane  Crawford,  obtained  letters 
of  administration  of  the  estate  and  effects  of  Eobert  Johnson,  remaining  unadmin- 
istered  by  his  executors  with  his  will^annexed,  and  on  the  17th  of  June,  1812,  an 
application'was  made  to  the  Court  of  Common  Pleas  in  her  name,  and  in  the  name 
of  her  husband  the  Respondent  Hugh  Crawford,  to  set  aside  the  judgment  in  eject- 
ment and  the  proceedings  thereunder,  on  the  ground  that  the  Respondent  Jane 
Crawford  was  not  served  with  a  summons  in  the  ejectment  cause  :  but  the  Court 
refused  tlie  application  with  costs  :  the  Respondent  Jane  Crawford,  not  having  ob- 
tained administration  to  Robert  Johnson,  till  after  judgment  in  the  ejectment  suit, 
and  the  Respondent  John  Devenish,  the  surviving  executor  of  Robert  Johnson, 
having  been  duly  served  with  a  summons  in  that  suit. 

On  the  same  day  (17th  June  1812)  Coll  Dillon  one  of  the  undertenants,  applied 
to  the  Court  of  Common  Pleas,  to  set  aside  the  judgment  in  ejectment  and  the  pro- 
ceedings thereunder,  for  irregularity  :  but  that  application  was  also  refused  with  costs. 

On  the  18th  of  June,  1812,  the  Respondent  Francis  O'Beirne,  accompanied  by 
Mr.  Jones  and  ano-[173]-ther  person,  called  upon  the  Appellant,  and  Mr.  Jones 
then  tendered  to  the  Appellant  on  behalf  of  Coll  Dillon  and  Susanna  Fallon  and  the 
other  undertenants  of  the  lands  of  Rahardevin  and  Ballyspellan  the  sum  of  £550  ; 
stating  at  the  same  time  that  £400  part  thereof  was  for  payment  of  all  rent  due  for 
the  lands  up  to  the  1st  of  May,  1812  ;  and  that  the  remaining  £150  was  to  cover 
the  Appellant's  costs  in  the  ejectment  cause  ;  and  Mr.  Jones  at  the  same  time  stated 
that  if  the  sum  of  £150  should  not  be  sufficient  to  cover  such  costs  he  would  make 
up  the  deficiency  ;  and  the  Appellant  having  refused  to  accept  the  sum  of  £550, 
for  or  on  behalf  of  the  tenants,  Mr.  Jones  then  tendered  the  same  to  the  Appellant 
in  the  name  of  the  Respondents  Gerald  Walsh  and  Hugh  Walsh  and  Francis  O'Beirne, 
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lis  the  executors  of  Patrick  Walsh  deceased.  The  Appellant  refused  the  last  iiien- 
tioued  tender  also  ;  and  Mr.  Jones  then  made  a  similar  tender  to  him,  in  the  name 
of  the  Respondent  .Jane  Crawford  ;  which  tender  the  Appellant  likewise  rejected. 

On  the  29th  of  June,  1812,  GoU  Dillon  and  Susanna  Fallon,  together  with  the 
Respondents  Gerald  Walsh  and  Hugh  Walsh  and  George  M'Dermott,  filed  a  bill  of 
complaint  in  the  Court  of  Exchequer  in  Ireland  against  the  Appellant ;  "  p'raying 
"  an  account  against  the  Appellant  of  the  rents  and  profits  received  by  him  from  the 
"  lands  of  Rahardevin  and  Ballyspellan  since  he  recovered  possession  of  such  lands 
"  as  aforesaid,  and  that  the  lease  of  the  24th  of  March,  1781,  might  be  deemed  a  good 
"  and  subsisting  lease,  and  the  proceedings  under  the  ejectment  be  declared  fraudulent 
"  and  void,  or  that  the  [174]  Respondents  Gerald  Walsh,  and  Hugh  \\' alsh,  and  George 
"  M'Dermott,  or  some  or  one  of  them  might  be  decreed  entitled  to  redeem  the  lands 
"  of  Rahardevin,  and  that  the  lease  thereof  might  be  decreed  a  good  and  subsisting 
"  lease  as  before  such  ejectment  was  brought." 

The  Appellant  put  in  his  answer  to  the  last  mentioned  bill ;  and  evidence  having 
been  gone  into  and  publication  passed,  the  cause  came  on  to  be  heard  on  the  14th  of 
February,  1814;  but  it  was  ordered  by  the  Court  to  stand  over,  until  the  Lord 
Chancellor  of  Ireland  should  give  his  judgment  in  a  case  which  was  stated  to  be  then 
depending  in  his  Court  relative  to  the  construction  of  the  statutes  before  mentioned. 

On  the  27th  of  February,  the  Plaintiffs  in  the  last  mentioned  suit  obtained  an 
order  to  amend  their  bill,  by  adding  the  Respondents  Hugh  Crawford  and  Jane  his 
wife,  as  parties  ;  and  they  amended  their  bill  accordingly,  on  the  23d  of  March,  1814. 

On  the  9th  of  May,  1817,  the  Court  of  Exchequer  decreed,  "  that  the  Respondents 
"  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott,  were  entitled  to  redeem 
"  the  lands  of  Rahardevin  and  Ballyspellan,  on  payment  to  the  Appellant  of  all  rent, 
"  and  arrears  of  rent,  and  costs  at  law  of  the  ejectment ;  but  without  any  costs  in 
"  that  cause  :  and  the  Court  accordingly  referred  it  to  the  Chief  Remembrancer, 
"  or  his  deputy  to  take  an  account  of  what  was  due  to  the  Appellant  for  such  rent, 
"  and  costs  at  law  ;  and  also  to  take  an  account  of  what  the  Appellant  made,  or  without 
"  wilful  default  might  have  made  of  the  premises,  since  he  had  entered  into  [175]  pos- 
"  session  thereof  under  the  execution  :  and  the  Chief  Remembrancer  or  his  deputy 
"  was  to  set  off  what  he  should  find  due  from  the  Appellant,  against  the  suni  he  should 
"  find  due  to  hiin  for  rent  and  costs,  and  strike  a  balance  :  And  it  was  further  ordered, 
"  that  after  payment  of  what  should  appear  due  to  the  Appellant  on  the  account, 
"  within  three  calendar  months  after  the  C'hief  Remembrancer  or  his  deputy  should 
"  have  made  his  report,  the  Appellant  should  deliver  up  possession  of  the  premises 
"  to  the  Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott,  or 
"  their  assigns  ;  or  in  default  thereof,  that  an  injunction  should  issue  directed  to  the 
"  Sheriff  of  the  county  of  Roscommon  to  put  them  into  possession  of  the  premises  : 
"  And  it  was  further  ordered,  that  in  case  the  last  named  Respondents  should  not, 
"  within  three  calendar  months,  pay  such  balance  as  shall  be  due  to  tlie  Appellant 
"  for  rent  and  costs,  that  their  bill  should  stand  dismissed  with  costs  :  And  it  was 
"  further  ordered,  that  in  case  the  Respondents  (ierald  Walsh,  and  Hugh  Walsh, 
"  and  George  M'Dermott,  should  pay  the  same,  they  should  be  entitled  to  be  repaid 
"  by  the  Respondent  Jane  Crawford  :  And  in  default  of  payment  thereof  by  her, 
"  it  was  further  ordered,  that  the  Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and 
"  George  M'Dermott,  should  be  at  liberty  to  tack  the  same  to  their  mortgage  of  the 
"  lands  of  Rahardevin  and  Ballyspellan,  together  with  their  costs  in  that  cause  : 
"  And  it  was  further  ordered,  that  if  on  taking  such  account,  the  balance  should  appear 
"  in  favour  of  the  Respondents,  Gerald  and  Hugh  [176]  Walsh,  and  George  M'Dermott, 
"  the  Appellant  should  pay  them  such  sum  as  should  be  so  reported  due,  within  three 
"  calendar  months  after  the  chief  Remembrancer  or  his  deputy  should  have  made 
"  his  report :  And  it  was  further  ordered,  that  so  much  of  the  bill  as  prayed  relief 
"  on  the  part  of  Coll  Dillon  and  the  other  under  tenants  should  be  dismissed,  but 
"  without  costs." 

This  decree  was  not  signed  or  enrolled. 

On  the  25th  of  June,  1817,  the  Appellant  informed  the  Respondents  Gerald  Walsh, 
and  Hugh  Walsh,  and  the  said  George  M'Dermott,  through  their  attornies  Messrs. 
O'Beirne  and  Jones,  that  the  Appellant  was  ready  and  willing  to  redeem  their  mort- 
gage, and  to  pay  them  the  principal  and  interest,  and  costs  on  foot  thereof,  on  having 
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the  mortgage  securities  assigned  to  him,  or  to  a  trustee  for  him,  and  at  the  same  time 
cautioned  them  not  to  proceed  under  the  decree  of  the  'Jth  of  May,  1817. 

On  the  4th  of  July,  1817,  the  Appellant  moved  in  the  Court  of  Exchequer  that 
the  Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott,  miglit 
be  restrained  from  taking  any  further  proceedings  in  the  cause  of  Dillon  and  others 
against  (J  Reilly  and  others,  and  tliat  it  might  be  referred  to  the  proper  ofhcer  to 
take  an  account  of  what  was  due  to  them  for  principal,  interest,  and  costs,  the  Appellant 
being  ready  to  redeem  the  mortgage  :  The  Court  ordered  the  motion  to  stand  over 
till  the  first  motion  day  in  the  following  Michaelmas  term,  and  directed  the  ofKcer' 
in  the  mean  time,  to  take  an  account  of  what  was  due  to  the  Respondents  Gerald 
Walsh,  [177]  and  Hugh  Walsh,  and  George  M'Dermott,  for  principal,  interest,  and 
costs  on  foot  of  tlie  final  decree  of  the  10th  of  July,  1811,  in  the  cause  of  Walsh  and 
others  against  Fetlierston  and  others,  and  also  an  account  of  what  was  due  to  them 
for  costs  in  the  cause  of  Dillon  and  others  against  O'Reilly  and  others.  And  the 
Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott,  were  by  consent 
allowed  to  draw  out  of  Court  the  sum  of  £500,  which  they  had  paid  in  for  rent  and 
costs,  in  the  last  mentioned  cause. 

On  the  13th  of  November,  1817,  the  Respondents  Gerald  Walsh,  Hugh  Walsh, 
and  George  M'Dermott,  took  in  their  charge  under  the  last  mentioned  order  of  refer- 
ence, in  which  they  did  not  make  any  claim  in  respect  of  the  rents  and  profits  of  the 
lands  of  Rahardevin  and  Ballyspellan. 

On  the  14th  of  November,  1817,  the  Appellant  served  a  copy  of  the  last  mentioned 
order,  and  also  a  copy  of  the  charge  upon  Mr.  Peter  Roe,  the  attorney  of  the  Respon- 
dents, Francis  Fetlierston,  and  Sarah  Fetherston,  and  also  on  the  attornies  of  the 
Respondents,  John  Devenish,  George  Devenish,  Jane  Crawford,  Henry  Hughes, 
and  Mary  his  wife  ;  and  the  Appellant,  at  the  same  time,  served  tliem  with  a  written 
notice  that  they  might  attend  before  the  officer,  and  take  such  proceedings  upon  the 
account,  and  towards  the  liquidation  of  the  mortgage  debt,  as  they  respectively  might 
be  advised,  on  account  of  their  respective  interests. 

On  the  20th  of  November,  1817,  the  chief  Remembrancer  by  his  deputy  made 
his  report  under  the  order  of  the  4th  of  July,  1817,  "  by  which  [178]  he  found  there 
"  was  due  to  the  Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott, 
"  under  the  decree  of  the  10th  of  July  1811,  in  the  cause  of  Walsh  and  others  against 
"  Fetherston  and  others,  the  principal  sum  of  £2830  9s.  lid.  ;  and  the  sum  of  £1083 
"  9s.  8d.  for  interest  thereon  ;  and  that  the  taxed  costs,  etc.,  making  together  the 
"  sum  of  £4483  13s.  8d.,  due  to  the  Respondents  Gerald  Walsh,  and  Hugh  Walsh, 
"  and  George  M'Dermott,  on  foot  of  the  decree  of  the  10th  of  July,  1811. 

By  an  order  made  on  the  Gth  of  December,  1817,  the  Respondents  Gerald  Walsh, 
and  Hugh  Walsh,  and  George  M'Dermott,  "were  ordered  forthwith  to  assign  the 
"  mortgage  securities  and  the  foreclosure  decree  of  the  10th  of  July,  1811,  to  the 
''  Appellant  or  his  trustee,  on  being  paid  the  sum  of  £4483,  13s.  8d.,  reported  due 
"  to  them,  and  on  being  also  paid  the  sum  of  £883  8s.  5d.,  the  amount  of  their  costs 
"  in  the  cause  of  Dillon  and  others  against  O'Reilly  and  others." 

Subsequently  to  the  last-mentioned  order,  the  further  sum  of  £33  8s.  4d.  became 
due  to  the  Respondents  Gerald  Walsh  and  Hugh  Walsh  for  interest  on  the  mortgage, 
which  added  to  the  sum  of  £4483  13s.  8d.,  made  the  sum  of  £4.317  2s.  ;  which  sum 
was,  at  the  Appellant's  request,  advanced  and  paid  by  the  Respondent  John  Knox, 
to  the  Respondents  Gerald  Walsh  and  Hugh  Walsh,  on  the  7th  of  February,  1818  ; 
and  at  the  same  time  the  Appellant  paid  them  the  sum  of  £883  8s.  5d.,  which  added 
to  the  sum  of  £4517  2s.,  made  the  sum  of  £5400  10s.  5d. 

[179]  By  an  Indenture  of  Release  and  Assignment,  bearing  date  the  7th  of  Febru- 
ary, 1818,  the  Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott, 
together  with  the  Respondent  Francis  O'Beirne  (who  was  named  as  a  co-executor 
with  Gerald  and  Hugh  Walsh  in  Patrick  Walsh's  will)  at  the  request  of  the  Appellant, 
conveyed  and  assigned,  all  the  lands  and  premises  comprised  in  the  original  mortgage, 
bearing  date  the  22d  of  June,  1792,  to  the  Respondent  John  Knox,  his  heirs,  executors, 
and  administrators,  for  and  during  the  continuance  of  the  several  leases  therein, 
and  all  renewals  of  such  leases,  subject  to  the  payment  of  the  head-rents  and  renewal 
fines  and  performances  of  the  lessees'  covenants  :  And  by  the  same  indenture  the 
Respondents  Gerald  Walsh,  and  Hugh  Walsh,  and  George  M'Dermott,   and  the 
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Respondent  Francis  O'Beirne,  assigned  the  decree  of  foreclosure  in  the  cause  of  Walsh 
and  others  against  Fetherston  and  others,  and  all  benefit  thereof,  unto  the  Respondent 
John  Knox,  and  also  the  sum  of  £883  8s.  5d.,  charged  exclusively  on  the  lands  of 
Rahardevin  and  Ballyspellan  under  the  decree  in  Dillon  and  others  against  O'Reilly 
and  others. 

In  December,  1818,  all  the  lands  and  premises  comprised  in  the  mortgage  of  the 
22d  of  June,  1792,  except  the  lands  of  Rahardevin  and  Ballyspellan,  and  also  except 
some  of  the  lands  the  leases  of  which  had  expired,  were  advertised  for  sale  under  the 
foreclosure  decree  in  the  cause  of  Walsh  and  others  against  Fetherston  and  others, 
bearing  date  the  10th  of  July,  1811. 

By  a  memorandum  of  Agreement  bearing  date  the  8t]i  of  February,  1819,  and 
made  between  [180]  the  Respondent  John  Knox  and  the  Appellant  of  the  one  part, 
and  the  Respondent  Francis  Fetherston  of  the  other  part,  the  Respondent  Francis 
Fetherston,  amongst  other  things  covenanted  with  the  Appellant  and  the  Respondent 
John  Knox,  that  neither  he  nor  any  person  claiming  by  or  through  him,  would  ever 
in  any  manner  claim  any  right  of  Redemption  in  the  term  of  sixty-one  years  in  the 
lands  of  Rahardevin  and  Ballyspellan,  or  any  benefit  or  interest  under  the  decree 
of  the  9th  of  May,  181 7,  in  the  cause  of  Dillon  and  others  against  O'Reilly  and  others  : 
And  he  thereby  released  the  Appellant  from  all  claims,  and  demands,  and  accounts 
on  foot  of  the  decree,  or  in  anywise  connected  with  the  lands  of  Rahardevin  and 
Ballyspellan  :  And  the  Appellant  and  the  Respondent  John  Knox,  covenanted  with 
the  Respondent  Francis  Fetherston,  that  they  would  procure  the  sale  of  the  lands 
to  be  postponed  till  the  17th  of  May,  1819. 

The  sale  of  the  mortgaged  premises  was,  at  the  request  of  the  Respondent  Francis 
Fetherston,  and  of  Peter  Roe,  postponed  by  the  Appellant  and  the  Respondent  John 
Knox,  from  time  to  time,  after  the  17th  of  May,  1 8 1 9 ,  in  order  to  enable  the  Respondent 
Francis  Fetherston  to  procure  a  completion  of  the  contract  for  sale  of  part  of  the 
mortgaged  premises  entered  into  with  Mr.  Luke  White. 

In  April,  1820,  the  Respondent  Francis  Fetherston  and  the  other  Plaintiffs  in 
the  suit  in  Chancery,  instituted  for  specific  performance  of  Luke  White's  contract, 
applied  to  the  Court  to  restrain  the  Respondents  Gerald  Walsh  and  Hugh  Walsh, 
[181]  from  proceeding  under  the  foreclosure  decree  of  the  10th  of  July,  1811,  to 
a  sale  of  the  lands  sold  to  Luke  White. 

By  an  "  order  in  that  cause  bearing  date  the  29th  of  April,  1820,  on  the  consent 
"  of  the  Appellant  and  of  the  Respondent  John  Knox,  it  was  directed  that  the  sale 
"  vmder  the  foreclosure  decree  should  be  postponed  till  the  first  hearing  day  after 
"  Trinity  term  then  next  :  and  should  then  take  place,  unless  the  Plaintiffs  in  the 
"  suit  in  Chancery,  should  by  that  day  procure  the  Master's  report  of  a  good  title, 
"  free  from  incumbrances." 

The  Plaintiffs  in  the  suit  in  Chancery  not  having  procured  the  Master's  report 
of  a  good  title  by  the  first  hearing  day  after  Trinity  term,  1820,  the  Appellant  and 
the  Respondent  John  Knox,  proceeded  to  sell  the  mortgaged  lands,  under  the  fore- 
closure decree  of  the  10th  of  July,  1811  :  and  on  the  27th  of  June,  1820,  the  lands 
were  sold  :  but  by  an  order  of  the  Court  of  Exchequer  bearing  date  the  1st  of  December 
1820,  obtained  on  the  application  of  the  Respondent,  Sarah  Fetherston,  the  sale  was 
set  aside,  and  the  same  lands  were  ordered  to  be  again  set  up  for  sale  by  the  proper 
officers. 

In  pursuance  of  this  order  tlie  same  lands  and  premises  were  again  put  up  for 
sale  on  the  20th  of  January,  1821  :  and  were  sold  to  George  Barclay,  for  the  sum  of 
£.5325. 

On  the  1 9th  of  January,  1821,  the  Respondent  Sarah  Fetherston,  as  administratrix 
of  Francis  Fetherston,  deceased,  filed  a  bill  in  the  Court  of  Exchequer,  against  the 
Appellant  and  the  Respondents  John  Knox,  Gerald  Walsh,  [182]  Hugh  Walsh, 
Francis  O'Beirne,  and  Francis  Fetherston ;  and  by  subsequent  amendment,  against 
the  Respondents  Hugh  Crawford,  and  Jane  his  wife :  "  Praying,  that  the  decrees  of 
"the  16th  of  June,  1809,  and  the  10th  of  July,  1811,  in  the  cause  of  Walsh  and  others 
"  against  Fetherston  and  others,  might  be  set  aside,  on  the  ground  that  all  necessary 
"  parties  were  not  before  the  Court  in  that  cause  :  And  that  the  mortgage  of  the 
"  22d  of  June,  1792,  might  be  decreed  to  stand  as  a  security  only  for  the  principal 
"  sum  of  £794  Ss.  7d.,  with  interest  from  the  date  of  the  assignment  of  such  mortgage 
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to  Patrick  Walsli  :  And  in  case  the  Court  should  not  set  aside  the  decrees,  then 
that  the  Respondents  Francis  O'Beirne,  Gerald  Walsh,  and  Hugh  Walsh,  and  the 
Appellant  and  the  Respondent  John  Knox,  might  be  restrained  from  all  further 
proceedings  under  the  decree  of  foreclosure  bearing  date  the  10th  of  July,  1811, 
or  under  any  posting  or  sale  that  had  been  or  should  be  had  under  such  decree, 
until  they  should  have  proceeded  with  effect  under  the  decree  of  the  Uth  of  May, 
1817,  against  the  Appellant,  for  the  redemption  of  the  lands  of  Rahardevin  and 
Ballyspellan.andfor  an  account  of  the  mesne  profits  thereof  from  the  18th  of  October, 
1811,  until  the  several  accounts  directed  by  the  last  mentioned  decree  should  be 
taken  pursuant  thereto,  and  until  the  amount  of  the  mesne  profits  of  the  last  men- 
tioned lands,  whilst  in  the  hands  of  the  Appellant,  should  be  ascertained,  and  duly 
accounted  for,  and  fairly  set  off  against  the  mortgage  debt,  and  possession  of  the 
lauds  of  Rahardevin  and  Ballyspellan  restored  under  the  injunction  of  the  Court 
[183]  directed  to  be  issued  by  the  last  mentioned  decree  :  and  that  the  Respondent 
Sarah  Fetherston  might  have  time  to  have  the  said  agreement  for  sale  of  the  lands 
of  Headfort  and  other  lands  therein  mentioned  (part  of  the  mortgaged  lands  which 
were  contracted  to  be  sold  by  Francis  Fetherston,  deceased,  to  Mr.  Luke  White 
in  1810.)  carried  into  efl'ect,  under  the  decree  for  that  purpose  made  in  the  Court 
of  Chancery  in  Ireland,  (on  the  2(5th  of  February,  1815,)  she  undertaking  to  pay 
what  might  be  d\ie  under  the  decree  of  the  10th  of  July,  1811,  out  of  the  purchase 
money." 

On  the  iOth  of  February,  18'2\,  the  Court  made  an  order  in  this  cause  "  that  the 
Respondent  Sarah  Fetherston  should  have  an  injunction,  to  stay  the  proceedings 
of  the  Plaintiff  in  the  cause  of  Walsh  and  others  against  Fetherston  and  others, 
until  the  hearing  of  the  present  cause  or  further  order,  the  Respondent  Sarah  Fether- 
ston undertaking  to  speed  her  cause,  and  also  consenting,  if  the  mortgage  should 
be  ultimately  established,  that  whatever  sum  should  appear  due  thereon  at  the 
date  of  that  order,  should  be  considered  a  consolidated  sum,  and  carry  interest  with 
it,  although  not  directed  by  the  decree  of  the  10th  of  July,  1811,  in  the  said  cause 
of  Walsh  and  others  against  Fetherston  and  others." 
The  cause  was  heard  on  the  6th,  r2th,  and  16th  of  July,  ]8-'4  ;  when  amongst 
other  things  it  was  "  decreed,  that  the  Respondent  Sarah  Fetherston  was  entitled 
"  to  have  the  accounts  taken  which  were  directed  by  the  decree  made  on  the  9th  of 
"May,  1817,  in  the  cause  of  Dillon  and  others  against  O'Reilly  and  others,  with 
■'  costs  as  to  the  [184]  Respondents  the  executors  of  Walsh,  to  be  paid  by  the 
"  Respondent  Sarah  Fetherston,  and  accordingly  it  was  referred  to  the  chief  Remem- 
"  brancer  or  his  deputy,  to  take  an  account  of  what  was  due  to  the  Appellant  for  rent 
"  and  arrears  of  rent  and  costs  at  law  of  the  ejectment  in  the  pleadings  mentioned, 
"  but  without  any  costs  in  the  said  cause  of  Dillon  and  others,  against  O'Reilly  and 
"  others,  pursuant  to  the  said  decree  of  the  9th  of  May,  1819  ;  and  also  to  take  an 
"  account  of  what  the  Appellant  had,  or  without  wilful  default  might  have  made, 
"  of  the  said  lands  of  Rahardevin,  and  Ballyspellan,  since  he  entered  into  possession 
"  thereof  under  the  habere  in  the  pleadings  mentioned  :  And,  that  the  Chief  Remem- 
"  brancer  or  his  deputy  should  set  off  such  sum  or  sums  as  he  should  find  due  by  the 
"  Appellant  in  such  account,  against  such  sums  as  in  taking  said  account  should 
"  appear  due  to  the  Appellant  for  such  rent  and  costs  as  aforesaid,  and  strike  a  balance, 
"  etc.:  And  it  was  further  ordered,  that  the  Respondent  Sarah  Fetherston  should 
"  be  at  liberty  to  proceed  on  the  several  accounts  thereinbefore  directed  to  be  taken 
"  in  her  own  name  as  Plaintiff  in  this  cause,  and  that  the  Appellant  and  the  Respon- 
"  dents  Francis  O'Beirne,  Gerald  Walsh,  Hugh  Walsh,  and  John  Knox,  should 
"  forthwith  stop  from  any  further  proceedings  on  foot  of  the  said  decree  of  foreclosure 
"  of  the  10th  of  July,  1811  ;  or  upon  any  postings  or  sale  that  had  been  or  should 
"  be  made  under  such  decree,  until  the  said  several  accounts  should  be  taken, 
"  pursuant  to  the  said  decree  of  the  9th  of  May,  1817,  as  thereby  directed  :  And  that 
"  the  Respondents  the  execu-[185]-tors  of  Walsh  should  have  their  costs  in  the 
"  present  cause  against  the  Respondent  Sarah  Fetherston,  and  that  the  consideration 
"  should  be  reserved,  whether  the  Respondent  Sarah  Fetherston  should  recover 
"  against  the  Appellant  any  and  what  part  thereof,  save  such  part  thereof  as  related 
■'  to  the  impeachment  of  the  mortgage  of  the  executors,  which  costs  should  be  borne 
"  by  the  Respondent  Sarah  Fetherston." 
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The  appeal  was  against  this  decree. 

For  the  Appelhmts — 

The  Respondent  Sarah  Fetherston  was  not  a  party  to  the  cause  of  Dillon  and 
others  against  O'Reill}'  and  others,  in  which  the  decree  of  the  9th  of  May,  1817,  was 
made.  The  equity  of  redemption  of  the  lease  which  was  subsisting  at  the  time  when 
execution  was  executed  under  the  judgment  in  ejectnumt  hereinbefore  stated,  became 
in  eft'eet  from  that  time  vested  absolutely  in  the  Appellant,  by  virtue  of  the  statutes  ; 
and  was  not  restored  to  or  re-vested  in  the  evicted  lessees  by  any  subsequent  act  of 
the  mortgagees,  or  of  the  Appellant. 

The  Respondent  Sarah  Fetherston,  who  claims  merely  as  administratrix  of 
Francis  Fetherston,  the  devisee  and  vendor  of  part  of  the  mortgaged  premises,  cannot 
in  any  view  of  the  case  be  entitled  to  the  relief  given  by  the  decree. 

For  the  Respondent  it  was  contended  that  the  redemption  by  the  mortgagee  within 
the  nine  months  set  up  the  lease  to  all  intents  and  purposes,  so  that  the  lessee  and 
his  representatives  [186]  were  entitled  to  the  benefit  of  it,  and  had  a  right  to  carry 
on  the  account  directed  in  the  suit  between  the  representatives  of  the  mortgagee 
and  the  landlord. 

For  the  Appellants. — Mr.  Home  and  Mr.  B.  Parry. 

For  the  Respondent. — The  Solicitor  General  and  Mr.  Mc.  Arthur. 

(5th  July,  1830.)  The  Lord  Chancellor. — The  question  in  this  case  turns  prin- 
cipally upon  the  construction  of  what  are  called  the  Irish  Tenantry  Acts.  The  earliest 
of  those  Acts  was  passed  in  the  11th  year  of  the  reign  of  Queen  Anne,  the  second  in 
the  4th  of  George  the  First,  and  the  third  in  the  8th  of  George  the  First.  By  the 
effect  of  those  acts  if  a  year's  rent  is  in  arrear,  and  judgment  in  ejectment  has 
been  recovered  by  the  landlord,  and  execution  has  been  executed  upon  such  judg- 
ment, if  the  tenant  does  not  within  the  period  of  six  months  pay  the  amount  of  rent 
that  is  in  arrear,  his  right  is  for  ever  barred,  and  the  landlord  is  by  the  Act  of 
Parliament  entitled  to  hold  the  premises  discharged  from  the  lease.  There  is  in  the 
Act  of  the  4th  of  George  the  First,  as  well  as  in  the  previous  Act  of  the  11th  of 
Anne,  a  saving  of  the  rights  of  mortgagees.  Afterwards,  in  consequence  probably 
of  some  inconvenience  resulting  from  this  general  saving  of  the  rights  of  mort- 
gagees, a  clause  was  introduced  into  the  subsequent  Act  of  the  8th  of  George  the 
First,  for  the  purpose  of  limiting  the  mortgagee's  right  to  redeem.  By  that  Act  it 
is  provided  that  if  within  a  period  of  nine  months  after  the  landlord  has  [187]  taken 
possession  under  the  writ  of  execution  upon  the  judgment,  the  mortgage^  does  not 
pay  the  amount  of  rent  in  arrear,  together  with  the  costs,  then  under  such  circum- 
stances the  mortgage  right  is  for  ever  barred,  and  the  landlord  is  declared  to  be 
entitled  to  hold  the  land  freed  from  the  mortgage,  and  the  equity  of  redemption. 

The  question  arising  under  these  Acts  of  Pariiament  in  this  case,  is  of  this  descrip- 
tion :  namely,  whether  where  the  tenant  omits  to  pay  the  rent  within  the  period 
of  six  months,  but  the  mortgagee  afterwards  pays  the  rent  and  the  costs  after  the 
expiration  of  the  six  months,  and  before  the  expiration  of  the  nine  months,  the  con- 
tinuance of  the  lease  thereby  created  for  the  benefit  of  the  mortgagee  enures  also  for 
the  benefit  of  the  lessee  ;  a  question  of  general  interest  and  importance.  It  is  per- 
fectly cleai-  that  the  lease  continues  for  the  benefit  of  the  mortgagee  ;  it  is  his  legal 
estate ;  it  is  the  security  for  his  debt.  If  then  the  lease  is  declared  to  continue  for 
that  purpose,  and  to  have  eft'eet  and  operation  in  consequence  of  the  rent  and  the 
costs  having  been  paid,  it  is  extremely  difficult  to  understand  how  the  lease,  can  under 
such  circumstances  have  continuance,  effect,  and  operation  for  one  purpose,  and 
not  have  continuance,  effect  and  operation  for  all  purposes. 

If  the  mortgagee  enters  into  possession  of  the  premises  that  were  demised,  what 
would  be  the  effect  as  far  as  related  to  the  express  covenants  in  the  lease  with  respect 
to  the  relation  of  the  landlord  and  the  tenant  .'  Would  the  lessee  under  such  cir- 
cumstances be  bound  by  his  express  covenants  1  I  find  nothing  in  the  Act  of  Parlia- 
ment [188]  at  all  tending  to  release  him  under  such  circumstances  from  his  covenants, 
and  it  would  be  extraordinary  that  he  should  be  bound  by  his  covenants,  and  yet 
■  that  the  lease  so  far  as  respects  him  and  his  interests  should  not  be  continued. 

It  is  stated  in  the  Acts  as  far  as  relates  to  the  interests  of  the  tenant,  that  the 
landlord  shall  hold  tlie  land  freed  from  the  lease ;  and  it  is  contended  therefore  that 
if  the  landlord  is  to  hold  the  land  freed  from  the  lease  as  far  as  the  tenant  is  concerned, 
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the  right  of  the  tenant  never  can  again  be  set  up  in  consequence  of  the  payment  of 
rent  by  the  mortgagee.  But  the  provisions  of  the  Acts  must  be  taken  together. 
The  Act  of  4th  of  George  the  First,  with  respect  to  the  clause  to  which  I  have  referred, 
must  be  taken  also  in  relation  to  the  last  clause,  by  which  the  rights  of  the  mortgagees 
are  reserved  :  and  this  clause  must  be  considered  connected  vnth  the  provisions  of 
the  .\ct  of  the  8th  of  Ueorge  the  First.  Now  it  is  clear,  that  the  clause  cannot  be 
taken  literally,  because  that  would  defeat  the  right  of  the  mortgagee  ;  the  security  is 
the  lease,  and  for  the  purpose  of  securing  his  interest,  the  lease  must  have  continuance, 
and  therefore  the  Act  cannot  be  literally  construed,  that  the  landlord  is  to  hold  the 
land  discharged  from  the  lease.  I  think  the  true  construction  is,  that  when  there 
is  not  a  mortgage,  if  the  nioney  has  not  been  paid  within  six  months,  in  that  case 
the  landlord  holds  the  land  entirely  freed  from  the  effect  of  the  lease,  and  if  there  is 
a  mortgage,  and  it  is  not  paid  within  nine  months,  he  holds  the  land  freed  from  the 
operation  of  the  lease  as  it  respects  both  the  tenant  and  the  mortgagee. 

[189]  It  is  said  in  the  argument,  that  the  effect  of  the  Acts  was  to  transfer  the 
equity  of  redemption  from  the  lessee  to  the  landlord.  Now  I  apprehend  if  that  had 
been  the  intention  of  the  legislature,  the  legislatiire  would  have  expressed  it  in  clear 
and  distinct  terms  ;  but  not  only  is  there  no  provision  to  that  efl"ect,  but  so  far  from 
there  being  any  provision  to  that  effect,  so  far  as  the  Act  goes,  it  has  a  directly  contrary 
tendency  ;  for  the  language  of  the  Act  of  the  8th  of  George  the  First  is,  that  if  the 
money  be  not  paid  within  nine  months  of  the  prescribed  time,  the  landlord  shall  hold 
the  land  freed  from  the  mortgage  and  the  equity  of  redemption  ;  thereby  implying  that 
if  the  money  be  paid  within  nine  months,  both  the  mortgage  and  the  equity  of  re- 
demption shall  continue  in  force  against  him  ;  so  that  not  only  is  there  no  provision 
for  transferring  the  equity  of  redemption  from  the  tenant  to  the  landlord,  but  so 
far  as  the  provisions  of  the  Act  go,  they  have  a  directly  contrary  effect.  The  force 
of  those  provisions  was  felt  strongly  at  the  Bar,  and  attempts  were  made  to  get  rid 
of  the  effect  of  those  words, "  equity  of  redemption,"  by  referring  to  other  parts  of  the 
Act  from  which,  to  infer  that  the  Act  had  been  carelessly  and  loosely  framed,  and 
that  a  different  interpretation  ought  to  be  given  to  those  words  than  their  ordinary 
meaning.  But  the  terms  "  equity  of  redemption  "  are  so  well  known  in  the  law  as 
connected  with  mortgages,  which  are  the  subject  of  decrees  in  Courts  of  Equity^ 
that  it  is  impossible  to  suppose  that  a  misapprehension  could  have  existed  at  the  time, 
and  it  is  impossible  therefore  to  construe  the  Act  other-[190]-wise  than  by  giving 
to  those  srords  their  legal  and  ordinary  import  and  meaning. 

It  was  asked  during  the  argument,  why  six  months  was  to  be  assigned  for  the 
redemption  by  the  lessee,  and  nine  months  to  be  assigned  for  the  mortgagee  ?  If 
it  was  intended  that  the  payment  by  the  mortgagee  was  to  have  the  effect  of  continuing 
the  lease,  the  periods  would  probably  have  been  co-extensive ;  but  it  appears  to  me 
very  easy  to  explain  the  reason  why  this  difference  of  terms  was  assigned.  It  was 
the  duty  of  the  tenant  in  the  first  instance  to  pay  the  amount  in  arrear  ;  the  mortgagee 
might  not  at  first  be  apprised  whether  he  would  make  the  payment  or  not ;  he  might 
expect  that  he  would,  and  therefore  might  not  himself  be  prepared  to  make  the  pay- 
ment in  the  event  of  the  tenant  failing  to  do  so  :  it  was  considered  reasonable,  there- 
fore, I  presume,  that  a  certain  time  should  be  allowed  to  the  tenant ;  and  if  he  did 
not  make  the  payment,  then,  that  the  mortgagee  should  have  a  reasonable  time  after 
that  failure  by  the  tenant  within  which  he  should  on  his  part  make  the  payment. 
The  construction  I  put  upon  these  statutes  appears  to  me  to  be  a  very  reasonable 
construction,  and  is  free  from  many  of  these  anomalies  and  difficulties  to  which  the 
opposite  construction  would  lead.  If  the  tenant  pays  the  amount  of  the  rent  in 
arrear,  together  with  the  costs  within  the  period  of  six  months,  the  landlord  sustains 
no  injury,  and  beyond  that  time  a  further  period  is  allowed  in  the  case  of  the  mort- 
gagee ;  and  if  the  mortgagee  pays  the  rent  in  arrear  within  nine  months,  together 
with  the  costs,  the  landlord  has  all  he  has  a  right  to  claim.  It  [191]  does  not  appear 
to  me  that  there  is  any  inconvenience  in  the  construction  ;  it  is  nothing  more  than 
the  effect  of  extending  with  respect  to  the  claims  of  the  mortgagee  the  period  from 
six  to  nine  months,  within  which  the  rent  and  costs  are  to  be  paid. 

It  was  suggested  that  a  noble  and  learned  Lord  who  formerly  held  the  office  of 
Lord  Chancellor  of  Ireland,  had  expressed  a  different  opinion  with  respect  to  the 
construction  of  these  Acts  :  I  refer  to  my  Lord  Redesdale.     Undoubtedly  in  the  case 

68 


o'rEILLY  v.  FETHERSTON  [1830]  IV  BLIGH  N.  S. 

of  Nesbit  v.  Tredennick,*  he  did  intimate  a  different  opinion,  but  that  opinion  formed 
no  part  of  his  judgment  in  the  cause.  After  the  cause  was  heard,  and  when  lie  pro- 
nounced his  judgment,  he  carefully  abstained  from  delivering  anj'  opinion  with  respect 
to  the  construction  of  those  Acts  :  it  was  not  necessary  for  the  decision  of  that  case, 
and  when  this  case  was  argued  during  the  last  session  at  your  Lordships'  bar,  tliat 
noble  and  learned  Lord  was  present  during  a  part  of  the  argument ;  he  read  the  papers, 
he  attended  to  the  subject,  he  informed  me  that  he  considered  it  a  case  of  great 
importance,  requiring  much  consideration,  and  was  very  far  from  entertaining  that 
view  of  it  [192]  at  the  period  to  which  I  am  referring,  which  he  is  conceived  to  have 
held  at  the  time  when  the  judgment  in  Nesbit  v.  Tredennick  was  pronounced.  We 
have  unfortunately  lost  the  benefit  of  valuable  assistance  by  the  death  of  that  dis- 
tinguished individual. 

It  was  thought  also  that  the  opinion  of  Lord  Chancellor  Manners  tended  to  the 
opposite  construction  of  those  Acts  of  Parliament.  That  noble  and  learned  Lord 
was  present,  I  believe,  during  the  whole  of  the  argument.  I  have  had  an  opportunity 
of  conversing  with  him  upon  the  subject,  and  so  far  from  entertaining  a  different 
opinion,  he  has  authorized  me  to  state  that  he  entirely  concurs  in  the  construction 
I  have  felt  it  my  duty  to  put  upon  these  Acts. 

If  your  Lordships  shall  adopt  the  opinion  I  have  expressed  respecting  the  con- 
struction of  these  Acts,  the  rest  of  the  case  will  admit  of  little  doubt  or  difficulty.  In 
this  case  the  representatives  of  the  mortgagees,  within  nine  months,  tendered  the 
amount  of  the  rent  in  arrear,  and  the  costs.  A  bill  was  filed,  and  that  money  was 
paid  into  Court.  A  decree  was  obtained  in  that  suit,  and  after  the  proceedings  had 
arrived  at  this  position,  an  agreement  was  entered  into  between  tlie  landlord  on  the 
one  side,  and  the  representatives  of  the  mortgagee  on  the  other,  the  object  of  which 
was  to  defeat  the  claims  of  those  who  were  intere.sted  under  the  lease.  The  circum- 
stances connected  with  this  part  of  the  transaction  are  detailed  very  particularly 
in  the  proceedings  on  your  Lordships'  table.  I  have  read  them  with  attention,  and 
am  satisfied  the  Couit  below  acted  correctly  in  refusing  to  sanction  or  support  such 
an  agree-[193]-ment,  the  object  of  which  was  to  defeat,  for  the  benefit  of  the  landlord, 
the  claims  of  those  interested  under  the  lease.  The  question,  therefore,  at  la.st  comes 
to  the  decree  which  was  ultimately  pronounced  in  the  month  of  July,  1824.  By 
that  decree  the  Plaintiff  in  this  cause  Sarah  Fetherston,  was  declared  by  the  Court 
to  be  at  liberty  to  proceed  in  taking  the  accounts  in  this  cause,  which  were  directed 
under  the  previous  decree  of  the  9th  of  May,  1817,  in  the  other  cause.  It  appears 
to  me,  that  this  decree  of  the  16th  of  July,  1824,  was  perfectly  correct,  for  the  object 
of  that  decree  was  to  take  the  account  between  the  landlord  and  the  persons  interested 
under  the  lease,  and  it  is  clear  that  the  other  questions  never  could  be  properly  adjusted 
until  those  accounts  had  been  previously  taken.  Under  these  circumstances  I  should 
recommend  to  your  Lordships  to  affirm  the  decree  of  the  Court  below. 

Judgment  affirmed. 

*  1  Ball  and  Beatty,  29.  The  case  was  heard  before  and  decided  by  Lord  Manners. 
It  was  a  case  in  which  a  new  lease  had  been  obtained  by  a  mortgagee  of  a  leasehold 
interest,  which  had  been  evicted  for  non-payment  of  rent,  after  the  expiration  of 
the  six  and  nine  months  allowed  to  the  lessee  and  mortgagee  to  redeem,  by  Stat. 
8  Geo.  1.  c.  2,  s.  4,  but  in  pursuance  of  a  contract  entered  into  in  the  period  between 
the  six  and  nine  months,  if  the  parties  interested  did  not  redeem  :  The  Court  held 
that  this  was  not  a  graft  upon  the  former  lease,  nor  a  trust  for  the  lessee  ;  the  m(U't- 
gagee  not  being  in  possession  nor  procuring  the  lease  behind  the  back  of  the  lessee. 
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[194]  ENGLAND. 

COURT  OF  CHANCERY. 

The  Amicable  Society  for  a  Perpetual  Life  Assurance  Office, — Aj}2}ellants ; 
James  Bolland,  Joseph  Hare,  and  Matthias  Koops  Knight, — 
Respondents  [1830] 

[Mews'  Dig.  viii.  75.  S.C.  2  Dow  &  CI.  1 ;  and,  in  Court  of  Chancery,  3  Russ.  351 
{Bolland  v.  Disney ;  Fauntleroy's  Case).  Considered  in  Cleaver  v.  Mutual 
Reserve  Fund  Life  Association,  [1892]  1  Q.  B.  149.  See  also  Borradaile  v. 
Hunter,  1843,  5  M.  &  G.  639;  Clift  v.  Schicabe,  1846,  3  C.  B.  437;  Dufaur 
V.  Professional  Life  Co.,  1858,25  Beav.  602;  and  Horn  v.  Anglo-Australian 
Co.,  1861,  7  Jur.  N.  S.  673.] 

In  the  year  1815,  a  contract,  called  a  policy  of  insurance,  was  made  by  F.  with 
the  Amicable  Insurance  Company,  by  which  F.  agreed  to  pay  £128  15s. 
yearly  to  the  Society,  according  to  the  provisions  of  the  bye-laws,  and  in 
consideration  of  these  payments  F.  was  admitted  a  member  of  the  Society, 
who  bound  themselves  and  their  successors  to  pay  to  the  executors,  adminis- 
trators, or  assigns  of  F.  such  a  share  of  the  joint -stock  as  should  become 
due  upon  his  death,  according  to  the  charters  and  bye-laws  of  the  Society. 
The  annual  payments  were  made  by  F.  to  the  Society  for  ten  j-ears.  In 
1820.  F.  assigned  all  his  interest  under  the  policy,  without  consideration, 
upon  certain  trusts  for  a  nominee  in  the  indenture  of  assignment.  In 
1824,  F.  was  convicted  ofj  felony  and  executed,  having  the  day  before 
his  conviction  been  declared  a  bankrupt.  Upon  a  bill  filed  by  his  assignees 
against  the  Society,  the  nominee,  and  the  trustees,  claiming  the  benefit 
of  the  policy  :  Held  in  the  Court  below  that  they  were  entitled  to  the 
relief  prayed.  But  this  decision  was  reversed  on  appeal,  upon  the  ground, 
that  the  contract  was  against  public  policy,  and  nmst  be  considered  and 
construed  as  if  a  clause  had  been  inserted  in  terms  insuring  against  tlie 
event  of  the  commission  of  a  capital  felony  by  the  party  insured. 

In  Hilary  term,  1825,  the  Respondents  filed  a  bill  in  the  Court  of  Chancery  against 
James  Cathrow  Disney,  and  Ann  Nelson  his  wife.  Sir  Everard  [195]  Home  Bart., 
Joseph  Birch,  Jedediah  Kerie,  and  the  Appellants,  stating,  (among  other  things) 
that  for  many  years  jirevious  to.  and  in  September,  1819,  Henry  Fauntleroy  carried 
on  the  trade  and  business  of  a  banker,  in  partnership  with  William  Marsh,  Josias 
Henry  Stracey,  and  George  Edward  Graliam.  under  the  style  and  firm  of  Marsh, 
Stracey,  Fauntleroy,  and  Graham  : — 

That  in  the  montli  of  January,  1815,  Henry  Fauntleroy  effected  an  insurance 
upon  his  life,  with  the  Appellants,  the  incorporated  Society  for  the  insurance  of  lives, 
called  ■■  The  Amicable  Society  for  a  Perpetual  Assurance  Office, "  which  policy  bears 
date  the  11th  of  January,  1815,  whereby,  after  reciting  that  Henry  Fauntleroy  had 
paid  to  the  Society  the  sum  of  £25,  by  way  of  premium  on  his  admission,  and  the 
further  sum  of  £128  15s.  as  the  first  yearly  payment  of  the  anntial  sum  of  £128  15s., 
which  Henry  Fauntleroy  had  agreed  to  pay  yearly  to  the  Society,  according  to  the 
provisions  of  the  bye-laws  of  the  Society,  it  was  witnessed,  that  in  consideration  of 
the  premises  Henry  Fauntleroy  was  thereby  admitted  a  member  of  the  Society  on, 
Nos.  6025,  6026,  6027,  G028,  6029,  6030,  6031,  (;032.  6033.  (;034.  6035,  6036,  6037, 
6038,  6039,  6040,  6041.  6042,  6043,  6044.  6045,  6046,  6047,  6048,  6049  ;  and  the 
Society  thereby  bound  themselves  and  their  successors  to  pay  to  the  executors, 
administrators  or  assigns  of  Henry  Fauntleroy,  such  a  jjroportion  or  share  of  the 
joint-stock  and  fund  of  the  Society  as  should  become  due  upon  the  death  of  Henr\- 
Fauntleroy,  according  to  the  charters  and  bye-laws  of  the  Society  : — 

That  such  policy  of  assurance  was  signed  by  [196]  the  directors,  and  sealed  with 
the  seal  of  the  Society,  and  Henry  Fauntleroy  from  the  time  of  the  making  of  such 
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policy  of  assurance  until  the  time  of  his  death,  regularly  paid  the  premiums  as  they 
became  due  upon  the  policy  of  assurance,  and  that  such  policy  of  assurance  was,  at 
the  time  of  his  death,  a  valid  and  subsisting  policy  of  assurance,  and  that  there  was 
then  due  and  payable  thereon,  or  in  respect  thereof,  according  to  the  charters  and 
bye-laws  of  the  Amicable  Society,  a  sum  of  money,  amounting  to  £G000  and  upwards  : 
I  That  Henry  Fauntleroybeing  so  possessed  of  and  entitled  tothe  said  policy  of  assur- 
ance, some  time  in  the  month  of  January,  1820,  executed  an  indenture  bearing  date 
the  10th  day  of  September,  1819,  and  which  was  made  and  executed  by  and  between 
Henry  Fauntleroy  on  the  one  part,  and  Sir  Everard  Home,  Baronet,  and  Joseph 
Birch,  Esq.  of  the  other  part,  whereby,  after  reciting  the  policy  of  assurance,  and 
that  Henry  Fauntleroy  had  agreed  with  Sir  Everard  Home  and  Joseph  Birch  to 
assign  all  his  right,  title,  and  interest  in  the  policy,  and  the  money  secured  thereby, 
and  to  become  due  thereon  upon  his  death,  it  was  witnessed,  that  in  pursuance  of 
the  agreement,  and  in  consideration  of  5s.  to  Henry  Fauntleroy,  paid  by  Sir  Everard 
Home  and  Joseph  Birch,  Henry  Fauntleroy  bargained,  sold,  and  assigned  the  policy 
of  assurance,  and  all  sums  of  money  secured  thereby,  or  to  become  due  thereon,  and 
all  his  estate,  and  interest,  etc.,  to  have,  receive,  take,  keep,  possess,  and  enjoy  the 
policy,  and  sums  of  money  and  premises,  unto  Sir  Everard  Honie  and  Joseph  Birch, 
their  executors,  ad-[197]-ministrator.s,  and  assigns,  thenceforth  as  to  and  for  their 
own  proper  estate,  goods,  chattels,  monies,  and  efi'ects  : — 

That  Sir  Everard  Home  and  Joseph  Birch,  executed  a  declaration  of  trust,  bearing 
date  the  19th  of  September,  1819,  whereby  they  declared  that  the  before  written 
assignment  was  made  to  them  in  trust  for  the  benefit  of  Ann  Nelson  Macnamara, 
otherwise  Cathrow,  commonly  called  Cathrow,  whose  maiden  name  was  Ann  Nelson 
Peele,  and  that  they  would  stand  possessed  of  the  policy  and  all  benefit  and  advantage 
to  arise  therefrom,  in  trust,  for  the  sole  and  separate  use  and  benefit  of  Ann  Nelson 
Macnamara,  for  her  own  sole  and  separate  use  and  benefit,  notwithstanding  her 
coverture  with  her  present  or  any  future  husband,  and  free  from  his  and  their  debts, 
control,  or  engagements  ;  and  that  the  receipt  and  receipts  of  Ann  Nelson  Macnamara, 
should  be  a  good  and  sufficient  discharge  for  any  money  arising  therefrom,  and  that 
the  policy,  and  all  benefit  and  advantage  to  arise  therefrom,  should  be  at  the  absolute 
disposal  of  Ann  Nelson  Macnamara,  by  deed,  will,  or  in  any  other  manner  she  should 
think  fit ;  and  Henry  Fauntleroy  thereby  covenanted  with  Sir  Everard  Home  and 
Joseph  Birch  that  he  would  pay  the  annual  sum  of  £128  15s.,  according  to  the  terms 
of  the  policy  : — 

That  Henry  Fauntleroy  at  or  about  the  same  time  signed  a  memorandum, 
which  was  in  the  words  and  figures  following  :  "  Memdum.  This  assignment  was 
"  given  to  Sir  Everard  Home  and  Joseph  Birch,  in  trust,  to  pay  Ann  Nelson  Cathrow 
"  the  proceeds  upon  my  decease.  (Signed,)  H.  Fauntleroy,  Berners  Street,  September, 
"  10th,  [198]  1819."  That  the  person  in  the  said  instrument  described  as  Ann  Nelson 
Macnamara,  was,  at  the  time  of  the  execution  of  the  instrument,  the  wife  of  the  de- 
fendant James  Cathrow  Disney.  That  Henry  Fauntleroy  never  received,  or  agreed 
or  intended  to  receive  any  valuable  consideration  for  the  assignment  of  the  policy 
of  assurance,  but  the  assignment  was  purely  voluntary  on  his  part,  and  it  was  in- 
tended by  him  either  that  the  policy  of  assurance  so  assigned  should  be  held  in  trust 
for  himself  and  as  he  should  direct,  or  that  the  same  should  be  held  for  the  benefit 
of  Ann  Nelson  Cathrow,  as  a  present  and  voluntary  a.'ssignment  from  him  : — 

That  on  the  16th  of  September,  1824,  a  commission  of  bankrupt  Lssued  against 
William  Marsh,  Josias  Henry  Stracey,  and  George  Edward  (Jraham,  under  which 
they  were  found  and  declared  to  be  bankrupts,  and  the  Respondents  were  chosen 
assignees  of  their  estates  and  effects,  and  the  usual  bargain,  sale,  and  assignment 
thereof  were  made  to  them  accordingly  ;  and  on  the  29th  of  October,  1824,  a  com- 
mission of  bankrupt  issued  against  Henry  Fauntleroy,  under  which  he  was  found 
and  declared  to  be  bankrupt,  and  all  the  estate  and  effects  of  Henry  Fauntleroy  had 
become  vested  in  the  Respondents  as  his  assignees  under  such  commission  : — 

That  Henry  Fauntleroy  died  on  the  .'30th  day  of  November,  1824,  and  the  monies 
secured  by  the  policy  of  assurance  thereby  became  payable. 

Upon  this  statement  of  facts  it  was  (among  other  things)  prayed  by  the  bill  that 
the  assignment  of  the  policy  of  assurance  might  be  declared  to  have  been  void,  or 
might  be  set  aside,  and  that  [199]  the  Respondents  might  be  declaied  to  be  entitled 
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to  the  policy  of  assurance  and  the  money  then  payable  thereon,  and  that  it  might 
be  ascertained  what  was  then  payable  upon  the  policy  of  assurance,  and  that  the 
Appellants  might  be  decreed  to  pay  what  was  so  due  to  the  Respondents,  and  that 
James  Cathrow  Disney  and  Ann  Nelson  his  wife,  and  Sir  Everard  Home  and  Joseph 
Birch,  might  be  decreed,  if  necessary,  to  assign  the  policy  to  the  Eespondents,  and 
to  deliver  up  the  same  to  them,  and  to  do  all  necessary  acts  to  enable  the  Respondents 
to  receive  what  was  then  due  thereon. 

On  the  13th  of  May,  1825,  the  Appellants  put  in  their  answer,  whereby  (among 
other  things)  they  admitted  the  insurance,  and  the  payment  of  the  premiums  due 
thereon  up  to  and  until  the  11th  daj'  of  January,  1824,  and  that  the  policy  was  a 
valid  and  subsisting  policy,  up  to  the  30tli  of  October,  1824,  or  up  to  the  23d  day  of 
October,  1824,  being  the  first  day  of  the  session,  at  which  Henry  Fauntleroy  was 
tried  and  convicted.  That  in  case  the  policy  of  assurance  was  a  valid  and  subsisting 
policy  at  the  time  of  the  death  of  Henry  Fauntleroy,  there  was  then  due  thereon, 
according  to  the  charters  and  bye-laws  of  the  Amicable  Society,  a  large  sum  of  money, 
which  they  believed  would  amount  to  £6000  or  thereabouts. 

The  Appellants  also  admitted  by  the  answer,  the  execution  of  the  indentures  of 
the  10th  of  September,  1819,  and  the  19th  of  September,  1819,  that  Henry  Fauntleroy 
at  or  about  the  same  time  signed  a  memorandum  to  the  purport  or  effect  in  the  bill 
mentioned.    They  also  admitted  the  bankruptcies  [200]  of  the  firm,  and  of  Fauntleroy, 
and  his  death  ;  but  they  contended,  that  the  money  secured  by  the  policy  of  assurance 
did  not  thereby  become  payable,  and  that  the  Respondents  were  not,  as  assignees  of 
Henry  Fauntleroy,  entitled  to  the  policyof  assurance  and  to  the  money  payable  thereon. 
The  Appellants  also  by  their  answer  stated,  that  the  Society  was  first  incorporated 
by  letters  patent  under  the  Great  Seal  of  England,  bearing  date  at  Westminster,  the 
25th  day  of  July,  in  the  fifth  year  of  the  reign  of  Queen  Anne,  and  in  the  year  of  our 
Lord,  1707,  whereby  the  Queen  granted  that  William,  then  Lord  Bishop  of  Oxford, 
and  the  other  persons  therein  named,  and  all  and  every  other  person  and  persons 
who  should  be  admitted  to  be  a  subscriber  and  subscribers,  according  to  the  directions 
thereinafter  contained,  not  exceeding  2000  persons  in  the  whole,  should  be  and  be 
called  one  body  corporate  and  politic  in  deed  and  in  name,  by  the  name  of  "  The  Ami- 
"  cable  Society  for  a  Perpetual  Assurance  Office  ;  "  and  the  Queen  also  granted,  amongst 
other  things,  that  all  and  every  other  person  or  persons  who  thereafter  should  be 
admitted  members  of  the  Society  according  to  the  powers  and  authorities  thereby 
granted,  should  be  and  be  esteemed  members  of  the  same  corporation  thereby  con- 
stituted :  and  that  after  the  fifth  year,  to  be  computed  from  the  25th  of  March,  1707, 
£10,000  of  lawful  English  money  and  so  much  more  as  should  be  agreed  on  by  a 
majority  of  the  members  for  the  time  being,  assembled  in  a  general  court,  should  be 
annually  paid  and  equally  divided  among  the  nominees  of  the  members  who  should 
die  in  every  year  then  next  ensuing,  their  respective  execu-[201]-tors,  administrators 
or  assigns,  and  that  tlie  remainder  of  the  monies  which  should  be  contributed  and  paid 
as  therein  mentioned,  together  with  such  interest,  increase  or  improvements  as  should 
arise,  accrue  or  be  made  thereof  or  thereby,  or  should  arise  or  be  received  for  annui- 
ties to  be  granted  by  the  Society  to  their  own  members  only,  should  be  reserved  and 
improved  by  the  Society  for  a  Perpetual  Assurance  Office,  for  the  sole  use  and  benefit 
of  all  and  every  the  members  of  the  same  corporation,  according  to  their  respective 
interests  therein. 

That  by  other  letters  patent  under  the  Great  Seal  of  Great  Britain,  bearing  date 
at  Westminster,  the  30th  day  of  October,  in  the  forty-eighth  year  of  the  reign  of  King 
George  the  Third,  and  in  the  year  of  our  Lord,  1807,  after  partly  reciting  or  taking 
notice  of  the  former  letters  patent,  and  two  subsequent  charters  granted  to  the  Society, 
it  was  among  other  things  granted  and  ordained,  that  if  any  other  person  who  there- 
after should  be  admitted  a  member  of  the  Society,  or  should  be  a  contributor  thereto, 
should  make  or  sign,  or  cause,  or  willingly  or  wittingly  permit  to  be  made  and  signed, 
any  false  or  fraudulent  representation  or  declaration,  in  order  to  become  a  member 
thereof  or  contributor  thereto,  or  should  refuse  or  neglect  to  pay  his  or  her  contribu- 
tion according  to  the  bye-laws,  rules  and  orders  made  or  to  be  made  in  the  General 
Courts  of  the  Society,  or  should  break  any  of  the  conditions  which  in  his  or  her  policy 
should  be  specified,  every  such  person,  and  his  or  her  executors,  administrators,  or 
assigns,  slioukl  be  absolutely  excluded  from  the  Society,  and  from  all  benefit  under 

72 


AMICABLE  SOCIETY  ('.   BORLAND  [1  830]  IV  BLIGH  N.  S. 

such  policy-  ;  and  it  was  also  granted,  directed  and  ap-[202]-pointcd  that  seven-eiglith 
parts  of  the  annual  contributions,  which  should  become  due  in  every  year,  and  should 
be  actually  paid  by  or  on  account  of  all  and  every  person  and  persons  who  should 
thereafter  become  a  member  or  members  of  the  Society,  should  be  equally  divided 
amongst  and  duly  paid  to  the  nominees  of  the  members  of  the  Society,  who  should 
die  in  every  year,  their  respective  executors,  administrators  or  assigns,  together  witli 
such  part  of  the  annual  contributions  of  the  members  of  the  Society,  admitted  undei' 
the  charters,  and  so  much  more  as  should  be  agreed  upon  by  the  members  of  the 
Society  for  the  time  being,  or  the  major  part  of  them,  as  should  be  present  in  general 
courts  to  be  from  time  to  time  assembled,  and  as  was  directed  by  the  same  charters, 
according  to  the  original  plan  of  the  Society  ;  and  that  the  remaining  eighth-part 
of  the  monies  which  should  be  so  contributed  and  paid,  together  with  such  interest, 
increase  and  improvements,  as  should  accrue  or  be  made  thereof,  or  be  received  or 
retained  for  annuities  to  be  granted  by  the  Society,  and  all  other  monies  which  should 
be  received  by  or  on  account  of  the  Society,  should  be  reserved  and  improved  for  the 
sole  use  and  benefit  of  the  members,  according  to  their  several  interests  therein. 

The  Appellants  then  by  their  answer,  after  setting  forth  other  letters  patent  regu- 
lating the  dividend,  further  said,  that  Henry  Fauntleroy  at  the  general  sessions  of 
the  peace,  held  in  and  for  the  City  of  London,  which  commenced  on  the  23d  day  of 
October,  1824,  was  indicted  for  felony,  and  was  on  the  30th  day  of  that  month,  tried 
for  and  convicted  of  felony,  and  afterwards  received  judgment  of  death  and  was  exe- 
cuted for  the  same  ;  [203]  and  submitted  that  upon  the  attainder  of  Henry  Fauntleroy 
for  felony,  he  ceased  to  be  a  member  of  the  Society,  by  reason  whereof  and  also  by 
reason  that  the  death  of  Henry  Fauntleroy  was  the  direct  consequence  of,  or  was 
occasioned  by  his  own  felony,  no  claim  could  be  made  upon  the  Society,  upon  or  by 
virtue  of  the  policy  of  assurance,  and,  that  although  they  were  ready  and  willing 
to  pay  what  might  be  due  on  the  policy  to  any  person  or  persons  legally  entitled  to 
receive  the  same,  yet  that  as  a  corporate  body,  they  were  bound  to  raise  and  submit 
the  question  to  the  judgment  of  the  Court,  inasmuch  as  the  legal  representatives 
of  the  other  members  of  the  Society,  who  died  in  the  same  year  as  Henry  Fauntleroy 
might  be  interested  therein  ;  and  the  Appellants  submitted  to  the  judgment  of  the 
Court,  whether,  under  the  circumstances,  his  Majesty's  Attorney-General,  ought 
not  to  have  been  a  party  to  the  suit. 

By  an  order  dated  the  Gth  of  June,  1825,  the  bill  was  amended  by  striking  out  the 
name  of  the  defendant,  Jedediah  Kerie. 

The  cause  being  at  issue,  it  was  agreed  between  the  Respondents  and  the  Appellants 
that  a  copy  of  policy  of  insurance  should  be  read  and  given  in  evidence  on  the  part 
of  the  Respondents  on  the  hearing  of  the  cause ;  that  the  Respondents  were  the 
assignees  of  the  estate  and  efl"ects  of  Henry  Fauntleroy  in  the  policy  named,  under 
and  by  virtue  of  a  commission  of  bankrupt  awarded  and  issued  against  Henry  Fauntle- 
roy, under  which  he  was  duly  found  and  declared  bankrupt,  and  his  estate  and  efl'ects 
were  duly  assigned  to  the  Respondents  on  the  29th  day  of  October,  1824  ;  that  Henry 
Fauntleroy,  from  the  time  of  making  the  policy  [204]  up  to  and  until  the  11th  day 
of  January,  1824,  or  some  person  on  his  behalf,  regularly  paid  the  premiums  as  they 
became  due  on  the  policy  :  that  the  printed  copies  of  the  several  charters,  letters 
patent  and  bye-laws  of  the  Appellants,  the  Amicable  Society  for  a  Perpetual  Assur- 
ance Office,  should  be  read  and  given  in  evidence  on  the  hearing  of  this  cause  without 
further  proof :  That  Henry  Fauntleroy  was  convicted  of  felony  on  the  30tli  day  of 
October,  1824,  and  was  executed  on  the  30th  day  of  November,  1824,  in  pursuance 
of  such  conviction  and  the  judgment  of  death  thereupon  pronounced  upon  him  : 
That  a  copy  of  the  record  of  the  indictment  and  conviction  should  be  read  and  given 
in  evidence  on  the  hearing  of  the  cause,  without  further  proof,  and  that  Henry  Fauntle- 
roy named  in  the  indictment  and  conviction  was  the  Henry  Fauntleroy  named  in 
the  pleadings  of  the  cause,  upon  whose  life  the  insurance  mentioned  in  the  pleadings 
was  effected. 

The  Respondents  having  settled  with  the  claimants  under  the  indenture  of  the 

10th  day  of  September,  1819,  and  obtained  an  assignment  of  the  policy,  the  cause 

came  on  to  be  heard,  on  the  21st  day  of  May,  1827,  before  the  Master  of  the  Rolls  ; 

when  the  following  documents  were  read,  viz.,  the  policy  of  insurance,  the  commission 
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of  bankrupt  issued  against  Henry  Fauntleroy,  and  the  assignment  dated  tlie  igth 
day  of  October,  1824,  a  book  marked  with  the  letter  A,  containing  printed  copies 
of  the  several  charters,  letters  patent  and  bye-laws  of  the  Appellants,  a  copy  of  the 
record  of  the  indictment  and  conviction  of  Henry  Fauntleroy,  marked  with  the  letter 
B  ;  and  it  being  admitted  by  the  Kespondents  and  the  [205]  Appellants  that  Henry 
Fauntleroy,  from  the  time  of  making  the  policylup  to  and  until  the  1 1  th  day  of  January, 
182-i,  or  some  person  on  his  behalf,  regularly  paid  the  premiums  as  they  became  due 
on  the  policy  ;  and  that  the  said  Henry  Fauntleroy  was  convicted  of  felony  on  the 
.30th  day  of  October,  1824,  and  was  executed  on  the  30th  day  of  November,  1824, 
in  pursuance  of  such  conviction  ;  and  that  the  Henry  Fauntleroy  named  in  the  indict- 
ment and  conviction,  was  the  Henry  Fauntleroy  named  in  the  pleadings  of  the  cause  ; 
and  the  Respondents  by  their  counsel  undertaking  to  pay  the  costs  in  the  suit  of  the 
Defendants  James  Cathrow  Disney  and  Ann  Nelson  his  wife.  Sir  Everard  Home 
and  Joseph  Birch,  it  was  ordered  by  the  decree  that  the  Respondents"  bill  should 
stand  dismissed  out  of  the  court  as  against  the  last-mentioned  Defendants  with  costs  ; 
and  it  was  declared  that  the  Respondents  as  assignees  of  Henry  Fauntleroy,  were 
entitled  to  the  policy  of  assurance,  and  the  money  then  payable  thereon  :  and  the 
Appellants  by  their  counsel  admitting  that  the  sum  then  payable  upon  the  policy 
amounted  to  the  sum  of  £6084  7s.  6d.,  it  was  ordered  and  decreed  that  the  Appellants 
should  pay  to  the  Respondents  the  said  sum  of  f  G084  7s.  6d. 

The  decree  was  passed  by  the  Register  of  the  Court  on  the  8th  of  November,  1827, 
and  was  duly  signed  and  enrolled  On  the  17th  of  November,  1827,  the  Appellants 
gave  notice  in  writing,  to  the  soHcitor  for  the  Respondents,  of  the  intention  of  the 
Appellants  to  appeal  from  the  decree. 

By  an  order  bearing  date  the  4th  of  December,  1827,  made  by  the  Vice  Chancellor 
on  the  appli-[206]-cation  of  the  Respondents,  it  was  ordered  that  the  Appellants 
do,  within  a  month,  pay  to  the  Respondents  the  sum  of  £0084  7s.  6d. 

On  the  22d  of  December,  1827,  the  Appellants  applied  to  the  Lord  Chancellor 
to  suspend  the  proceedings  under  tlie  decree  and  the  last  mentioned  order  until  the 
hearing  of  this  appeal  to  the  House  of  Lords.     But  the  application  was  refused. 

On  the  9th  of  January,  1828,  the  Appellants,  in  obedience  to  the  decree  and  the 
order  of  the  4th  of  December,  1827,  paid  to  the  Respondents,  the  sum  of  £6084  7s. 
6d.,  as  the  money  then  payable  upon  the  policy. 

The  appeal  was  against  the  decree  of  the  21.st  of  May,  1827. 

For  the  Appellants. — Sir  C.  Wetherell,  and  Mr.  Rose. 

The  insurance  was  effected  by  Henry  Fauntleroy  upon  his  own  life,  which  life 
ceased  in  consequence  of  his  wilful  violation  of  the  law  ;  and  it  is  against  the  general 
policy  of  the  law,  as  well  as  established  principles,  that  either  the  insured,  or  those 
claiming  in  his  right,  should  recover  for  a  loss  caused  solely  by  the  criminal  act  of  the 
insured  himself.  Insurance  is  legally  defined  to  be  a  contract,  in  which  the  insurer, 
in  consideration  of  a  premium  equivalent  to  the  risk  run,  undertakes  either  against 
probable  perils  and  losses,  or  against  a  certain  event  as  in  the  case  of  death,  but  un- 
certain, as  to  the  period  of  its  taking  place.  If  the  insured,  therefore,  can  at  any 
time  by  his  own  act  determine  the  event,  it  is  against  the  essence  of  the  contract ;  and 
much  more  is  it  so.  [207]  if  that  act  (as  in  the  present  instance)  be  felonious  ;  which 
the  law  always  considers  wilful. 

Henry  Fauntleroy  ceased  to  be  a  member  of  the  Amicable  Society,  which  is  a 
corporation  estabhshed  by  royal  charter,  upon  his  attainder  by  the  judgment  which 
preceded  his  execution  ;  and,  therefore,  at  the  time  of  his  death  he  had  no  interest 
in  the  funds  of  the  Society. 

Fauntleroy,  by  the  effect  of  the  contract  of  insurance,  became  a  member  of  an 
incorporated  partnership,  the  object  of  which,  according  to  the  recital  and  substance 
of  the  charter,  went  to  provide  a  maintenance  for  the  widows,  children,  or  relatives 
of  the  members,  upon  the  casualty  of  death  ;  and  it  would  be  a  fraud  upon  the  partner- 
ship if  any  partner  by  his  own  act  could  create  a  demand  upon  the  funds  wliicli  was 
never  contemplated  in  the  contract.  The  contract  was  in  the  nature  of  a  wager  upon 
an  uncertain  event.  The  risk  insured  was  the  chance  of  death  in  the  ordinary  course 
of  events.  The  risk  upon  which  the  claim  arises  is  the  chance  of  escape  upon  the 
commission  of  a  capital  felony,  which  in  effect  is  not  a  chance,  but  a  certainty  in  the 
eye  of  the  law,  and  death  which  is  the  punishment  is  the  act  of  the  guilty  party  ;  for 
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the  punishment  follows  as  a  necessary  consequence  of  the  crime,  and  the  criminal 
must  intend  the  consequence  when  he  does  the  act.  At  all  events,  the  risk  (if  it  be 
one)  of  death  in  eonseijuenceof  the  commission  of  a  capital  felony,  is  not  the  risk  insured, 
but  a  different  one,  depending  on  the  will  of  one  of  the  parties  to  the  contract,  which 
cannot  be  so  construed  as  to  leave  it  in  the  option  [208]  of  either  party  to  determine 
the  event.  The  principles  of  law  establislied  in  marine  insurances,  ai'e  applicable  to 
this  case,  lu  policies  upon  ships,  if  the  loss  is  not  the  direct  and  immediate  conse- 
quence of  the  risk  insured,*  or  if  tlie  owner  destroys  the  ship,  or  it  perishes  by  his 
default,!  or  in  cases  of  smuggling,  commerce  with  the  King's  enemies,  deviation, 
or  detention  for  attempting  to  violate  the  law  of  nations,  nothing  can  be  recovered 
on  the  policy.  So  would  it  be  on  policies  of  insurance  against  fire,  if  the  house  were 
purposely  burnt  by  the  party  insured.  If  insurance  against  such  an  event  could 
be  deemed  a  part  of  the  contract,  a  risk  insured  within  the  intention  of  the  parties, 
then  it  is  an  illegal  wager,  a  contract  the  performance  of  which  no  court  of  justice 
will  inforce.f  If  the  commission  of  felony  were  supposed  to  be  the  risk  insured,  the 
death  would  only  be  the  consequence  of  the  risk,  which  according  to  the  cases  would 
not  be  within  the  terms  of  the  policy.^  If  insurance  against  death,  as  a  felon  or  traitor, 
had  been  inserted  in  the  policy,  it  would  have  been  clearly  illegal  as  contrary  to  public 
pohcy.  By  the  attainder,  Fauiitleroy  ceased  to  be  a  member  of  a  corporation  estab- 
lished by  royal  charter,  and  at  the  time  of  his  death  he  had  no  interest  in  the  funds 
of  the  Society.  Finally,  the  Respondents  could  not  recover  as  assignees  of  a  person, 
all  whose  property  and  rights  of  action  have,  by  [209]  attainder  vested  in  the  Crown 
without  office  found. [| 

For  the  Respondents. — The  Solicitor  General  and  Mr.  Koe. 

If  it  is  admitted  that  the  policy  was  valid  until  the  attainder,  the  act  of  felony 
alone  is  not  the  ground  of  avoidance,  since  attainder  might  never  have  ensued  upon 
the  act.  If  the  commission  of  the  felony  does  not  abrogate  the  contract,  how  can  the 
attainder  or  the  execution  have  that  eft'ect  1  It  is  absurd  to  suppose  that  the  party 
intended  to  be  hanged,  and  if  the  felonious  act  itself  is  not  sufficient  to  annul  the 
contract,  the  argument  from  public  policy  is  inapplicable. 

Since  this  event  the  Society  have  by  their  contract  provided  by  an  express  clause, 
that  the  policy  shall  be  void  if  the  assured  dies  by  the  hands  of  justice.  This  shows 
at  least  their  apprehension  and  construction  of  their  own  contract,  if  not  the  practice 
in  former  times.  The  cases  of  insurance  against  maritime  risks,  bear  no  analogy  to 
the  present.  If  there  is  a  deviation  for  instance,  it  is  not  the  voyage  insured,  and 
so  of  the  other  instances.  But  here  death  is  the  event  which  constitutes  the  risk. 
It  is  argued  that  the  party  has  accelerated  the  event  by  his  own  act,  but  tliat  is  fre- 
quently the  case  in  all  these  insurances  ;  persons  insured  often  engage  in  unwholesome 
occupations  [210]  which  shorten  life  ;  they  accelerate  the  event  by  hard  drinking, 
or  hard  labour,  by  vice  or  exposure.  Were  these  acts  ever  contemplated  as  grounds 
to  question  the  validity  of  a  policy  '?  It  does  not  follow  of  necessity  that  the  party 
will  be  hanged  for  the  felony  ;  he  may  escape,  or  be  pardoned.  Suppose  the  sentence 
had  been  commuted  for  transportation,  and  the  convict  transport  had  been  wrecked, 
and  the  party  had  perished  in  it,  would  the  policy  then  have  been  valid  1  Upon  what 
ground  would  it  have  been  deemed  invalid  'I  The  property  in  a  policy  of  assurance 
upon  life,  is  a  property  increasing  in  value  from  year  to  year  as  the  premiums  are 
paid,  and  it  is  transmissible  and  purchased  daily  as  property  by  assignment,  even 
by  the  insurance  companies  themselves.  This  property  was  assigned  by  Fauntleroy 
before  his  attainder,  and  before  the  act  of  felony,  and  the  Society  would  have  pur- 
chased the  interest  of  his  assignee,  at  its  value,  the  day  before  the  attainder. 

The  Lord  Chancellor. — The  circum.stances  of  the  case  are  shortly  these  :     In 

*  Jonea  v.  Schmoll,  1  T.  R.  1.30,  case  in  note.  t  Malyne  Lex  Merc.  149. 

I  Simpson  v.  Bloss,  7  T.  R.  24G. 

§  Lockyer  v.  Offley,  1  T.  R.  15G.     Jones  r.  Schmoll,  qud  supra. 

II  Bullock  r.  Dodds,  2  B.  and  A.  2.58.  Mr.  (now  Sir  Ueorge)  Rose,  in  arguing  the 
case  for  the  Appellants,  cited  the  celebrated  passage  from  Cicero,  (ad  Brut.  Ep'.  12) 
"  Nee  vero  me  fugit  quam  sit  acerbum  parentum  scelera  filiorum  poenis  lui ;  sed 
"  hoc  prseclare  legibus  comparatum  est,  ut  caritas  liberorum  amiciores  parentcs 
"  Reipublicaj  redderet." 
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January,  1815,  Henry  Fauntleroy  insured  his  life  with  the  Amicable  Insurance 
Society.  In  the  month  of  May  in  the  same  year  he  committed  a  forgery  on  the 
Bank  of  England.  He  continued  to  pay  the  premiums  upon  thi.s  insurance  for  a 
considerable  period  of  time.  In  the  year  1824,  he  was  apprehended,  and  on  the 
29tli  of  October  in  that  year  he  was  declared  a  bankrupt,  and  an  assignment  of  his 
effects  was  made  to  the  Respondents.  On  the  following  day,  the  30th  of  October, 
he  was  tried  for  this  forgery  ;  lie  was  found  guilty,  sentenced  [211]  to  death,  and  in 
the  month  of  November  following  was  executed. 

The  question  under  these  circumstances  is  this  :  whether  the  assignees  can  recover 
against  the  Insurance  Company  the  amount  of  this  insurance  ;  that  is  to  say,  whether 
a  party,  effecting  with  an  insurance  company,  an  insurance  upon  his  life,  and  after- 
wards committing  a  capital  felony,  being  tried,  convicted,  and  finally  executed, 
whether,  under  such  circumstances,  the  parties  representing  him,  and  claiming  under 
him,  can  recover  the  sum  insured  in  the  policy  so  effected.  1  attended  to  the  argument 
at  the  bar,  in  conjunction  with  the  Noble  Lord  *  now  present,  and  we  have  both 
come  to  the  conclusion  that  the  assignees  cannot  maintain  this  suit. 

It  appears  to  me  that  this  resolves  itself  into  a  very  plain  and  simple  considera- 
tion. Suppose  that  in  the  policy  itself  this  risk  had  been  insured  against  :  that  is, 
that  the  party  insuring  had  agreed  to  pay  a  sum  of  money  year  by  year,  upon  con- 
dition, that  in  the  event  of  his  committing  a  capital  felony,  and  being  tried,  convicted, 
and  executed  for  that  felony,  his  assignees  shall  receive  a  certain  sum  of  money — 
is  it  possible  that  such  a  contract  could  be  sustained  ?  Is  it  not  void  upon  the  plainest 
principles  of  public  policy  1  Would  not  such  a  contract  (if  available)  take  away  one 
of  those  restraints  operating  on  the  minds  of  men  against  the  commission  of  crimes  1 
namely,  the  interest  we  have  in  the  welfare  and  prosperity  of  our  connexions.  Now, 
if  a  policy  of  that  description,  with  such  a  foi'm  of  condition  [212]  inserted  in  it  in 
express  terms,  cannot,  on  grounds  of  public  policy,  be  sustained,  how  is  it  to  be  con- 
tended that  in  a  policy  expressed  in  such  terms  as  the  present,  and  after  the  events 
which  have  happened,  that  we  can  sustain  such  a  claim  1  Can  we,  in  considering 
this  policy,  give  to  it  the  effect  of  that  insertion,  which  if  expressed  in  terms  would 
have  rendered  the  policy,  as  far  as  that  condition  went  at  least,  altogether  void  ? 

Upon  this  short  and  plain  ground,  therefore,  independently  of  the  more  com- 

f  Heated  arguments  referred  to  by  the  counsel  at  the  bar,  in  the  discussion  of  this  case, 
think  that  this  policy  cannot  be  sustained,  and  that  the  Respondents  are  not  entitled 
to  recover.     I  submit,  therefore,  that  the  judgment  of  the  Court  below  ought,  under 
these  circumstances,  to  be  reversed. 
Judgment  reversed. 

[213]  ENGLAND. 

COURT  OF  king's  BENCH. 

TiiE  King, — Plaintiff  (in  Error);  We.stwood, — Defendant  (in  Error)  [1830]. 

[Mews'  Dig.  iv.  628,  644  ;  vi.  158.  S.C.  sub  nom.  Lovell  v.  Westwood,  2  Dow  &  CI. 
21  ;  and,  in  K.  B.,  4  B.  &  C.  781  ;  7  Dowl.  &  Ry.  267.  Cited  (i.)  on  point 
as  to  acceptance  of  charter,  in  Lyme  Regis  {Mayor  of)  v.  Henley,  1844,  2  CI.  & 
F.  342  ;  (ii.)  on  point  as  to  making  bylaws,  per  Parke  B.  in  Chilton  v.  London  and 
Croydon  Ry.  Co.,  1847,  16  M.  &  VV.  228;  and  see  now  Municipal  Corporation 
Act,  1882,  ss.  23,  24;  (iii.)  on  point  as  to  delegation,  in  R.  v.  Attwood,  1833, 
4  B.  &  Ad.  503.] 

To  an  information  in  the  nature  of  a  quo  warranto  against  W.  a  Burgess  of  the 
Borough  of  Chepping  Wycombe,  the  Defendant  in  two  of  his  pleas,  stated  a 
custom,  under  which,  the  Mayor  and  common  council  of  the  corporation, 
by  right,  elected  the  burgesses.  By  a  third  plea  a  charter  was  set  forth, 
granted  by  Charles  II.,  whereby  he  ordained  that  one  of  the  most  honest 


*  Lord  Radnor. 
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aad  discreet  of  tlie  burgesses  sliould  be  elected  as  in  tlic  letters  patent 
directed  to  be  Mayor,  and  two  honest  and  discreet  burgesses  to  be  bailiffs, 
and  twelve  discreet  burgesses,  residing  in  the  borough,  to  be  aldermen  ; 
that  the  Mayor,  bailiffs,  and  burgesses  of  the  borough,  and  their  successors, 
or  the  major  part  of  them,  should  from  time  to  time  for  ever,  elect  such 
other  men  as  to  them  should  seem  most  expedient,  to  be  burgesses,  and 
that  the  aldermen  and  bailiffs,  should  be  and  be  called  the  common  council 
of  the  borough,  and  that  the  Mayor,  aldermen  and  bailiffs  for  the  time 
being,  etc.,  shoidd  have  power,  from  time  to  time,  to  make  such  reasonable 
laws,  statutes  and  ordinances,  as  to  them  should  seem  good  and  necessary, 
according  to  their  sound  discretion,  for  the  good  rule  and  government  of 
the  burgesses,  artificers,  etc.,  inhabitants  of  the  borough,  and  for  declaring 
in  what  manner  the  members  of  the  corporation  and  inhabitants  of  the 
borough  should  behave  and  conduct  themselves  in  their  offices,  mysteries, 
and  businesses,  and  for  the  good  rule  and  victualling  the  borough,  and 
for  letting  the  borough  lands,  and  other  matters  concerning  the  borough, 
and  that  they  should  have  power  to  impose  fines  for  non-compliance  with 
the  bye-laws.  The  f)lea  then  set  forth  the  manner  prescribed  by  the  charter 
for  electing  the  Mayor  and  bailiff's,  f'he  plea  then  stated  the  acceptance 
of  the  charter,  and  that  in  the  year  1675,  the  then  Mayor,  bailiffs,  and 
burgesses  made  a  bye-law,  [214]  (not  extant  in  writing)  that  from  thence- 
forth the  Mayor  and  common  council  of  the  borough,  or  the  major  part 
of  them,  should  by  themselves,  and  without  the  concurrence  of  the  other 
burgesses,  choose  such  persons  as  they  should  think  fit  to  be  burgesses 
of  the  borough,  which  bye-law  had  ever  since  been  observed,  and  was  still 
in  force.  The  plea  then  stated  that  W.  had  been  elected  according  to  the 
bye-law. 

By  replications  to  the  first  and  second  pleas,  the  charter  was  set  out,  and  it 
was  averred  that  according  to  the  charter,  the  bui'gesses  had  ever  since 
been  eligible  and  of  right  ought  to  have  been  elected  by  the  Mayor,  bailiffs, 
and  burgesses  at  large.     To  the  third  plea  a  general  demurrer  was  put  in. 

The  rejoinder  alleged  that  the  charter  was  not  duly  accepted  as  to  that  part 
which  directed  that  the  Mayor,  bailiff's,  and  burgesses,  etc.,  should  elect 
burgesses.  To  this  there  was  a  special  demurrer,  on  the  ground  that  a 
charter  could  not  be  accepted  in  part  without  special  authority  for  such 
partial  acceptance. 

The  Defendant  joined  in  demurrer,  and  upon  argument  judgment  was  given 
for  the  Crown  upon  the  first  and  second  pleas,  and  for  the  Defendant 
upon  the  third. 

Upon  a  writ  of  error  against  the  judgment  upon  the  third  plea,  it  was  held, 
affirming  the  judgment  of  the  Court  below,  that  the  bye-law  stated  in 
the  third  plea  was  legal  and  valid. 

The  question  in  this  case  related  to  the  constitution  *  of  the  corporation  of 
Wycombe,  and  arose  upon  a  demurrer  to  a  plea,  and  was  in  effect  whether  a  bye-law, 
made  by  the  whole  body  of  a  corporation  restricting  the  right  of  electing  burgesses  to 
a  select  body  of  the  corporation  was  valid  ;  the  charter  by  which  the  corporation  was 
created  or  continued  having  provided  that  the  election  should  be  in  the  whole  body. 

In  Hilary  term,  1819,  a  motion  was  made  in  [215]  the  Court  of  King's  Bencli, 
upon  the  affidavit  of  a  burgess  and  an  inhabitant,  for  a  rule  to  show  cause  why  an 
information,  in  the  nature  of  a  quo  warranto,  should  not  be  filed  against  Thomas 
Westwood,  the  Defendant  in  error,  to  show  by  what  authority  he  claimed  to  be  one 
of  the  burgesses  of  the  borough. 

No  cause  being  shown  against  this  rule,  it  was  made  absolute,  and  in  Easter  term 
of  the  same  year,  an  information  was  filed  against  the  defendant,  to  which  he  put 
in  four  pleas, — the  first,  of  an  ancient  custom  for  the  mayor  and  common  council 
of  the  borough  to  elect  the  burgesses  ;  the  second,  third,  and  fourth,  being  in  substance 
the  same,  founding  the  right  of  such  election  upon  a  presumed  bye-law. 

*  See  the  note  at  the  end  of  the  Case. 
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Issues  were  taken  to  these  several  pleas,  and  on  the  trial  of  the  same  at  the  Bucks 
Midsummer  Assizes,  1!^21,  a  verdict  was  found  for  tlie  Defendant  generally,  u])on 
all  the  issues. 

In  Michaelmas  term,  lf"21,  an  application  was  made  to  the  King's  Bench  to  set 
aside  this  verdict,  on  the  ground  of  all  the  issues  being  found  for  the  defendant,  which 
was  nuinifestly  wrong,  as  the  issues  were  inconsistent,  and  that  the  jury  should  have 
given  their  verdict  for  the  defendant  on  one  plea  only,  inasmuch  as  his  election  could 
only  have  been  made  according  to  one  of  the  modes  pleaded.  The  Court  granted 
this  application  as  to  the  issues  upon  the  first  and  second  pleas,  with  liberty  to  each 
party  to  amend  their  pleadings  without  costs.  The  Defendant  accordingly  put  in 
the  following  amended  pleas  : 

The  first  plea  stated,  that  Chejiping  Wycombe  had  been  a  borough  from  time 
immemorial,  and,  [216]  tliat  during  all  that  time  there  have  been  within  the  borough 
a  mayor,  two  bailiffs,  and  an  indefinite  number  of  burgesses,  of  which  burgesses  there 
have  been  twelve,  sometimes  called  principal  burgesses,  sometimes  capital  burgesses, 
and  for  a  long  time  and  now  called  aldermen,  who,  together  with  the  bailiff's  of  the 
borough  for  the  time  being,  have  been  a  common  council  to  assist  the  mayor  :  that 
from  time  immemorial  there  hath  been  an  ancient  and  laudable  custom  within  the 
borough,  that  the  mayor  and  common  council  for  the  time  being,  or  the  major  part 
of  them  duly  assembled  together  for  that  purpose,  have  from  time  to  time  by  them- 
selves, and  without  the  concurrence  and  assistance  of  the  rest  of  the  burgesses,  nomin- 
ated and  elected  such  person  or  persons  to  be  a  burgess  or  burgesses  of  the  said  borough, 
as  to  them,  the  mayor  and  common  council  for  the  time  being,  or  the  major  part 
of  them  so  assembled  together,  hath  seemed  meet,  and  that  the  Defendant  was  duly 
nominated  and  elected  pursuant  to  the  said  custom,  and  duly  admitted  into  the 
office  of  burgess. 

The  second  plea  was  the  same  in  substance  as  the  first,  but  stated  generally,  that 
immemorially  there  had  been,  and  ought  to  be,  and  was,  a  common  council,  without 
stating  how  it  was  constituted  ;  and  that  there  was  a  custom  for  the  mayor  and 
common  councilmen  to  elect  burgesses,  and  stated  the  Defendant's  election  by  the 
common  council. 

The  third  plea  alleged,  tlwt  the  borough  of  Chepping  Wycombe  had  been  from 
time  immemorial  an  ancient  borough  ;  and  that  long  before  and  at  the  time  of  granting 
the  letters-patent  thereinafter  mentioned,  the  burgesses  of  the  said  [217]  borough 
were  a  body  politic  and  corporate,  called  and  knbwn  by  the  name  of  the  mayor,  bailiffs, 
and  burgesses  of  the  borough  of  C'hepping  Wycombe,  and  that  from  time  immemorial 
there  had  been  an  indefinite  number  of  burgesses  within  the  said  borough,  and  that 
King  Charles  II.,  in  the  fifteenth  year  of  his  reign,  did,  by  letters-patent,  grant, 
ordain,  constitute,  and  confirm  to  the  said  mayor,  bailiff's,  and  burgesses,  that  there 
should  tlienceforth  be  one  of  the  most  honest  and  discreet  burgesses,  to  be  elected 
in  manner  in  the  letters-patent  mentioned,  to  be  mayor  ;  two  honest  and  discreet 
burgesses  to  be  bailiff's  ;  and  twelve  discreet  men,  continually  residing  in  the  said 
borough,  who  should  be  called  aldermen  ;  and  that  the  mayor,  bailiff's,  and  burgesses 
of  the  borough,  and  their  successors,  or  the  major  part  of  them,  from  time  to  time 
for  ever,  shotdd  and  might  be  able  to  elect  so  many  and  such  other  men,  inhabiting 
or  not  inhabiting,  within  the  said  borough,  as  to  them  should  seem  most  expedient, 
to  be  burgesses  of  the  said  borough  ;  and  the  said  King  did  thereby  grant  and  eon- 
firm  unto  the  said  mayor,  baihff's,  and  burgesses,  that  the  said  aldermen  and  bailiff's 
should  be  and  be  called  the  common  council  of  the  borough  ;  and  that  the  mayor, 
aldermen,  and  bailiff's  of  the  said  borough,  and  their  successors  for  the  time  being, 
or  the  major  part  of  them,  (of  whom  the  mayor  for  the  time  being  the  said  late  King 
willed  to  be  one,)  might  and  should  have  full  power  and  authority  to  frame,  consti- 
tute, ordain,  and  make,  from  time  to  time,  such  reasonable  laws,  statutes,  and  ordin- 
ances whatsoever,  as  to  them  should  seem  to  be  good,  [218]  wholesome,  useful,  honest, 
and  necessary,  according  to  their  sound  discretion,  for  the  good  rule  and  government 
of  the  burgesses,  artificers,  etc.,  inhabitants  of  the  borough  aforesaid,  for  the  time 
being,  and  for  declaring  in  what  manner  and  order  the  aforesaid  mayor,  aldermen, 
bailiff's,  and  burgesses,  and  the  artificers,  inhabitants,  and  residents  of  the  borough 
aforesaid,  should  behave,  conduct,  and  carry  themselves  in  their  offices,  mysteries, 
and  businesses,  within  the  said  borough  and  the  hmits  thereof,  for  the  time  being, 
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and  otherwise,  for  the  further  good  and  public  advantage  and  rule  of  tlie  s.iid  borough, 
and  the  vii'tualling  of  the  said  borough  ;  and  also  for  the  better  preservation,  govern- 
nient,  disposition,  letting,  and  demising  of  lands,  tenements,  possessions,  revenues, 
and  hereditaments, to  the  aforesaid  mayor,|bailiffs,  and  burgesses,  and  their  successors, 
by  the  said  letters-patent,  or  otherwise  given,  granted,  assigned,  or  confirmed,  or 
thereafter  to  be  given,  granted,  or  assigned,  and  other  matters  and  causes  whatsoever, 
touching  or  in  anywise  concerning  the  said  borough,  or  the  state,  right,  and  interest 
of  the  same  borough  :  and  that  the  mayor,  aldermen,  and  bailiffs  should  have  power 
to  impose  fines  for  non-compliance  with  their  bye-laws. 

The  plea  then  recited  part  of  the  charter,  nominating  the  first  ofRcersof  the  borough, 
and  set  out  the  mode  of  electing  them  in  future  as  follows  : — "  And  the  said  late  King, 
by  his  said  letters-patent,  for  himself,  etc.,  further  granted  and  confirmed,  that  the  said 
mayor,  bailiffs,  and  burgesses  of  the  borough  aforesaid,  for  the  time  being,  or  the  major 
part  of  them,  from  time  to  time  for  [219]  ever  thereafter,  might  and  should  have  power 
and  authority,  yearly  and  every  year,  on  the  Thursday  next  before  the  feast  of  Saint 
Michael  the  Archangel,  to  assemble  themselves,  or  the  major  part  of  them,  in  the  Guild- 
hall of  the  borough  aforesaid,  or  in  any  other  convenient  place  within  the  boi'ougli,  to 
be  limited  and  as.<igned  according  to  their  discretion,  and  there  to  continue  until  they, 
or  the  major  part  of  them  there  then  assembled,  should  choose,  elect  and  nominate  one 
of  the  aldermen  of  the  borough  aforesaid,  to  be  mayor  of  the  borough  aforesaid  for 
one  whole  year  then  next  ensuing  ;  and  that  then  and  there  they  should  and  might 
be  able  to  elect  and  nominate,  before  they  should  from  thence  depart,  one  of  the  alder- 
men of  the  borough  aforesaid,  for  the  time  being,  who  sliould  be  mayor  of  the  borough 
aforesaid  for  one  whole  year  then  next  ensuing ;  and  that  he,  after  he  should  be  so 
elected,  before  he  should  be  admitted  to  execute  the  same  office,  should  take  a  cor- 
poral oath,  (within  a  certain  time,)  before  the  mayor,  his  last  predecessor,  if  present, 
— or,  if  he  should  be  absent,  then  before  such  of  the  aldermen  and  the  rest  of  the 
burgesses  who  should  be  present, — faithfully  to  execute  the  same  office  :  And  his  said 
late  Majesty  King  Charles  the  Second,  by  his  said  letters-patent,  for  himself,  his  heirs, 
and  successors,  for  ever  granted  and  confirmed  to  the  aforesaid  mayor,  bailiffs,  and 
burgesses  of  the  borough  aforesaid,  and  their  successors,  that  the  mayor,  aldermen, 
and  bailiffs  of  the  borough  aforesaid  for  the  time  being,  or  the  major  part  of  them, 
from  time  to  time  for  ever  thereafter,  might  and  should  have  power  and  authority 
yearly  and  [220]  every  year,  on  Thursday  next  before  the  feast  of  the  Annuncia- 
tion of  the  blessed  Virgin  Mary,  to  assemble  themselves,  or  the  major  part  of 
them,  in  the  Guildhall  of  the  borough  aforesaid,  or  in  any  other  convenient  place 
in  the  borough  aforesaid,  to  be  limited  and  assigned  according  to  their  discretion, 
and  there  to  continue  until  they,  or  the  major  part  of  them  there  then  assembled, 
should  elect  and  nominate  two  bailiffs  of  the  borough  aforesaid,  for  one  year  then 
next  ensuing  :  and  that  they,  after  they  should  be  so  elected,  before  they  should  be 
admitted  to  execute  the  same  ofiice,  should  (within  a  certain  time)  take  a  corporal 
oath  before  the  mayor,  or  in  his  absence,  before  the  bailiffs,  their  last  prede- 
cessors, or  either  of  them,  in  the  presence  of  such  of  the  aldermen  and  the  rest  of 
the  burgesses  who  should  there  be  present :  And  his  said  late  Majesty  King  Charles 
the  Second,  by  his  said  letters  patent,  for  himself,  his  heirs  and  successors,  further 
granted  to  the  said  mayor,  bailiffs,  and  burgesses  of  the  borough  aforesaid,  that  if 
any  or  either  of  the  aldermen  of  the  borough  aforesaid,  should  die,  or  be  removed 
from  his  office,  (which  said  aldermen,  and  every,  or  any  of  them,  not  well  behaving 
themselves  in  the  said  office,  his  said  late  Majesty  willed  to  be  removable,  at  the  pleasure 
of  the  mayor  of  the  borough  aforesaid,  and  the  major  part  of  the  aforesaid  aldermen  of 
the  said  borough  for  the  time  being.)  that  then  the  may<ir.  and  such  of  the  residue  of 
the  aldermen  of  the  borough  aforesaid,  who  should  be  assembled  in  the  Guildhall 
of  the  borough  aforesaid,  or  in  any  convenient  place  within  the  borough  aforesaid, 
to  be  limited  and  assigned  according  to  their  [221]  discretion,  or  the  major  part  of 
them  so  assembled,  at  the  pleasure  of  the  mayor,  and  the  residue  of  the  aldermen  of 
the  same  borough,  should  and  might  be  able  to  elect  and  prefer  one  or  more  of  the  best 
and  most  honest  burgesses  of  the  borough  aforesaid,  in  the  place  or  places  of  the  same 
alderman  or  aldermen  of  the  borough  aforesaid  so  dead  or  removed  from  his  or  their 
office  or  offices,  to  supply  the  aforesaid  number  of  twelve  aldermen  of  the  borough,  the 
person  so  elected  to  take  the  oath  before  the  mayor,  or  before  the  bailiffs,  or  either  of 
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them,  as  by  the  said  letters-patent  now  remaining  of  record  in  the  High  Court  of 
Chancery  appears. " 

The  plea  then  averred,  that  the  charter  was  duly  accepted,  and  that  afterwards, 
to  wit,  on  the  first  day  of  December,  1675,  the  then  mayor,  baOiffs,  and  burgesses 
of  the  said  borough,  being  in  due  manner  met  and  assembled  for  that  purpose  within 
the  said  borough,  did  then  and  there  duly  make  a  certain  ordinance,  or  bye-law, 
(not  now  extant  in  writing.)  for  the  better  rule  and  government  of  the  said  borough 
touching  and  concerning  the  election  of  the  burgesses  of  the  said  borough  for  the  time 
then  to  come,  in  order  to  avoid  popular  confusion  and  disorder  in  such  elections,  by 
which  said  ordinance  or  bye-law  it  was  ordained  and  established  in  manner  follow- 
ing,— that  is  to  say,  that  froju  thenceforth  the  mayor  and  common  council  of  the 
borough,  or  the  major  part  of  them  duly  assembled  together  for  that  purpose  within 
the  said  borough,  should  and  might,  from  time  to  time,  and  at  aU  times  thereafter, 
by  themselves,  and  without  the  concurrence  or  assistance  of  the  rest  of  the  burgesses 
[222]  of  the  said  borougli,  select  and  choose  such  person  or  persons  to  be  a  burgess 
or  burgesses  of  the  same  borough,  as  to  them  the  said  mayor  and  common  council 
of  the  said  borough  for  the  time  being,  or  the  major  part  of  them  so  assembled  as 
aforesaid,  should  seem  meet ;  and  which  said  ordinance  or  bye-law  hath  ever  since 
the  making  thereof  hitherto  been  constantly  kept  and  observed  by  the  said  mayor, 
bailiffs,  and  burgesses  of  the  said  borough,  and  is  still  in  force.  The  plea  then  stated 
the  election  of  the  defendant  according  to  the  bye-law. 

There  were  replications  putting  in  issue  several  of  the  facts  alleged  in  the  pleas, 
and  then  a  special  replication  to  the  first  and  second  pleas,  setting  out  the  charter 
of  the  fifteenth  of  Charles  the  Second,  whereby  it  was  granted  that  the  mayor,  bailiffs, 
and  burgesses,  and  their  successors,  or  the  major  part  of  them,  from  time  to  time 
for  ever,  should  and  might  be  able  to  elect  so  many  and  such  other  men,  inhabiting 
or  not  inhabiting  within  the  borough  aforesaid,  as  and  which  to  them  should  seem 
most  expedient,  to  be  burgesses  of  the  said  borough  ;  and  averred,  that  under  and 
by  virtue  of  the  said  letters-patent,  the  burgesses  of  the  borough  continually,  from 
and  after  the  granting  thereof  hitherto,  have  been  eligible  and  of  right  ought  to  have 
been  elected  from  time  to  time  by  the  mayor,  bailiffs,  and  burgesses  at  large  of  the 
said  borough,  or  the  major  part  of  them,  and  not  otherwise.  General  demurrer 
to  the  third  plea. 

Rejoinder,  (after  praying  that  the  charter  might  be  enrolled,  by  which  it  appeared 
to  contain  at  the  end  a  general  confirmation  of  all  liberties,  [223]  franchises,  immuni- 
ties, i^rivileges,  etc.,  before  vested  in  the  corporation,)  that  the  said  letters-patent 
were  not  duly  accepted  by  the  then  mayor,  bailiffs,  and  burgesses  of  the  said  borough, 
as  to  that  part  thereof,  whereby  his  late  Majesty  King  Charles  the  Second  did  will 
and  ordain,  that  the  mayor,  bailiffs,  and  burgesses,  of  the  same  borough,  and  their 
successors,  or  the  major  part  of  them,  from  time  to  time  for  ever,  should  and  might 
be  able  to  elect  so  many  and  such  other  men,  inhabiting  or  not  inhabiting  within 
the  borough,  as  and  which  to  them  should  seem  most  expedient  to  be  burgesses  of 
the  said  borough. 

To  this  rejoinder  there  was  a  special  demurrer,  assigning  for  causes,  that  the 
defendant  has  not,  in  his  rejoinder,  stated  or  set  forth  any  charter  or  letters-patent, 
or  other  matter  of  record,  dispensing  with  a  total  acceptance  of  the  said  letters-patent, 
and  also  because  he  had  stated  and  alleged  the  supposed  partial  acceptance  of  the 
said  letters-patent,  as  a  matter  of  fact,  triable  by  the  country,  instead  of  stating  and 
setting  out  therein,  as  he  ought  to  have  done,  the  charter  or  other  matter  of  record  (if 
any)  authorising  such  supposed  partial  acceptance.     The  defendant  joined  in  demurrer. 

The  case  was  argued  in  the  King's  ]3ench  in  Michaelmas  Term,  1824:,  and  in 
18"25,  the  Judges  differing  in  opinion,  the  case  stood  over  to  Michaelmas  Term  1825, 
when  they  delivered  their  reasons  seriatim,  and  judgment  was  then  given  for  the 
Crown  on  the  two  first  pleas,  and  for  the  Defendant  on  the  third,  the  effect  of  which 
was  to  annul  the  custom  and  establish  the  bye-law.  [224]  Against  the  judgment 
on  the  third  jilea,  a  writ  of  error  on  the  part  of  the  Crown,  was  carried  to  the  House 
of  Lords,  and  there  argued  *  in  1829,  by  Scarlett,  for  the  Crown,  and  by  the  Solicitor- 

*  The  arguments  are  omitted,  because  all  the  points  and  authorities  are  noticed 
in  the  opinion  delivered  by  the  Judges. 

80 


R.   ?'.  WESTWOOD  [1  R.30]  rV  BLIGH  N.  S. 

(reneral  aud  Pattesou  for  the  Defendant  in  error.  At  the  conclusion  of  the  argument, 
1  he  Lord  Chancellor  said,  that  the  Judges  being  agreed  on  the  first  question,  the 
j)artial  accejjtance  of  the  charter,  it  would  only  bo  necessary  to  put  to  theui  for  their 
consideration  the  question  as  to  the  validity  of  the  bye-law,  and  he  would  request 
them  to  consider  that  question  as  embracing,  as  well  the  general  power  to  make 
bye-laws,  as  the  particular  objects  and  provisions  of  the  bye-law  in  question. 

The  question  was  then,  upon  the  motion  of  the  Lord  Chancellor,  put  to  the  Judges, 
whetlier  the  bye-law  contained  in  the  third  plea,  regard  being  had  to  the  terms  of 
the  charter  of  the  borough  of  Chepping  Wycombe,  was  a  legal  and  valid  bye-law  '? 

Upon  this  question,  the  Judges  differed  in  opinion,  and  on  the  IGth  of  February, 
delivered  their  opinions  seriatim. 

J.  Parke,  J. — The  question  which  your  Lordships  have  been  pleased  to  state  for 
the  opinion  of  the  Judges,  as  it  appears  to  me,  may  be  conveniently  divided  into  two 
branches  ;  and  I  propose  to  consider,  first,  whether  this  bye-law  would  have  been 
good  if  the  charter  of  Charles  the  Second,  mentioned  in  the  pleadings,  had  given  no 
power  of  making  bye-laws  to  the  select  body  ?  x4nd,  -dly,  [225]  whether  the  pro- 
visions of  that  charter  in  this  re.spect  destroy  the  power  of  making  this  bye-law,  which 
the  corporation  at  large  would  otherwise  have  possessed  '?  Now  nothing  is  more 
clearly  settled,  than  that  it  is  a  legal  incident  to  every  corporation,  that  it  slioidd 
possess  the  power  of  making  bye-laws,  regulations,  or  ordinances,  relative  to  the 
purposes  for  which  such  corporation  is  instituted,  and  that  power  is  prim'i  facie  to 
be  exercised  by  the  body  at  large.  The  authorities  for  that  are  the  Sutton's  Hospital 
Case,  10th  Co.  30b,  Corporation  of  Feltmongers  v.  Davis,  1  Bos.  and  Pull.  100. 
The  body  at  large,  therefore,  must  in  this  case  be  taken  to  have  originally  possessed 
that  power ;  and  it  is  stated  in  the  plea  to  which  your  Lordship's  question  refers, 
that  "  the  mayor,  bailiffs,  and  burgesses  at  large  of  the  borough  of  Chepping  Wycombe, 
being  in  due  manner  met  and  assembled  together  for  that  purpose  within  the  said 
borough,  did  then  and  there  duly  make  a  certain  ordinance  or  bye-law  for  the  better 
rule  and  government  of  the  said  borough,  touching  and  concerning  the  election  of 
the  burgesses  of  the  said  borough  for  the  time  then  to  come,  in  order  to  avoid  popular 
confusion  and  disorder  in  such  elections,  by  which  said  ordinance  or  bye-law  it  was 
ordained  and  established  in  the  manner  following, — (that  is  to  say) — that  from 
henceforth  the  mayor  and  common  council  of  the  borough,  or  the  major  part  of  them, 
duly  assembled  together  for  that  purpose  within  the  said  borough,  should  and  might 
from  time  to  time  and  at  all  times  thereafter  by  themselves,  and  without  the  con- 
currence and  assistance  of  the  rest  of  the  burgesses  of  the  said  borough,  elect  [226] 
and  choose  such  person  or  persons  to  be  a  burgess  or  burgesses  of  the  same  borough, 
as  to  them,  the  said  mayor  and  common  council  of  the  said  borough  for  the  time 
being,  or  the  major  part  of  them  so  assembled  as  aforesaid,  should  seem  meet."  The 
first  part  of  the  question  relates  to  the  legality  and  validity  of  this  bye-law,  and  it  is 
fit  we  should  look  at  the  authorities.  It  is  decided  in  the  Case  of  Corporations, 
4  Co.  77  b,  by  all  the  judges,  "  after  great  deliberation  and  conference  had  amongst 
themselves,  that  such  ancient  elections  were  good  and  well  warranted  by  their  charter 
and  by  the  law  also  ;  for  in  every  of  their  charters  they  have  power  given  them  to 
make  bye-laws,  ordinances,  and  constitutions,  for  the  better  rule,  government,  and 
order  of  their  cities  or  boroughs,  by  force  of  which,  and  for  avoiding  popular  con- 
fusion, they,  by  their  common  assent,  constitute  and  ordain  that  the  mayor,  or 
bailiffs,  or  other  principal  officers,  shall  be  elected  by  a  select  number  of  the  principal 
of  the  commonalty,  or  of  the  burgesses  as  is  aforesaid,  and  prescribe  also  how  such 
selected  number  shall  be  chosen ;  and  such  ordinance  or  constitution  was  resolved 
to  be  good  and  allowable,  and  agreeable  with  their  law  and  their  charters  for  avoid- 
ing popular  disorder  and  confusion. "  The  same  doctrine,  has  been  established  and 
supported  by  all  the  subsequent  decisions  upon  the  subject  from  that  period  down 
to  the  present  time.  In  the  case  of  The  Corporation  of  Colchester,  in  the  3d  Bulstrode 
7 1 ,  it  was  held  by  Lord  Coke  and  the  whole  Court,  "  that  if  there  be  a  popular  election 
of  the  mayor  and  aldermen  in  corporation  towns,  and  this  happens  to  breed  [227] 
confusion  among  them,  this  may  be  altered  by  their  agreement,  and  by  the  common 
consent  of  all,  to  have  their  elections  made  by  a  fewer  number,  but  not  otherwise." 
The  same  doctrine  is  laid  down  by  Chief  Justice  Eyre,  in  Reg.  v.  Larwood,  in  Comber- 
bach's  Reports,  [p.  316,  and  by  Lord  Hardwicke,  in  The  King  v.  Tomlyn,  in  the 
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cases  temp.  Hard.  31G.  It  was  also  admitted  in  the  Maidstone  cases,  (The  King  v. 
Spencer,  .H  Burr.  18"27,  and  The  King  v.  Cutbush,  4  Burr.  2205)  ;  and  the  two  cases 
of  The  King  v.  Bird,  and  The  King  v.  Ashwell,  in  tlie  12th  East,  22,  and  13th  East, 
367,  are  authorities  to  the  same  effect,  and  fully  establish  the  legality'  of  a  bye-law, 
made  by  the  bod}^  at  large,  limiting  the  exercise  of  the  power  of  election  to  part  of  the 
burgesses  themselves.  It  must  therefore  be  considered  as  a  settled  rule,  that  the 
whole  body  at  large  may,  by  such  a  bye-law,  delegate  the  power  of  electing  corporate 
officers  to  a  part  of  themselves. 

It  W'ould  be  dangerous  to  the  peace  and  security  of  many  corporations  to  break 
in  upon  this  rule.  But  it  is  said  there  is  a  diflference  between  elections  of  corporate 
officers  where  there  is  a  definite  number  and  whose  places  are  merely  to  be  filled  up, 
and  of  electing  burgesses  whose  number  is  indefinite,  and  that  the  bye-law,  though 
reasonable  in  the  former,  is  in  the  latter  case  unreasonable,  and  that  its  tendency 
is  to  diminish  the  number  of  burgesses,  and  to  keep  it  below  that  of  the  common 
council,  so  as  to  vary  the  constitution  of  the  borough.  I  do  not,  however,  think, 
that  it  is  the  necessary  consequence  of  such  a  bye-law  that  the  number  of  burgesses 
will  be  [228]  diminished.  It  may  or  may  not  happen,  that  the  body  to  which  the 
power  is  delegated  will  limit  the  number  of  ordinary  freemen  ;  if  they  do  so  improperly, 
it  is  in  the  power  of  the  majority  to  limit  the  bye-law  and  put  a  stop  to  the  mischief ; 
and  it  may  be  observed,  that  there  is  as  much  chance  at  least  that  the  burgesses  at 
large,  if  there  were  no  bj'e-law,  would,  in  order  to  make  the  franchise  of  each  more 
valuable,  permit  the  number  of  ordinary  freemen  to  be  reduced. 

But  in  fact,  in  the  case  of  The  King  v.  Bird  [13  East,  367],  it  was  held  by  the  Court 
of  King's  Bench  that  the  rule  was  as  applicable  to  the  election  of  the  lower  as  of  the 
higher  officers  of  the  corporation.  It  has  been  said,  indeed,  that  the  bye-law  for  the 
election  of  burgesses  might  be  good  in  that  case,  as  the  same  mischief  would  not  result 
from  it,  because,  by  the  constitution  of  the  particular  borough  in  question  in  that 
case,  persons  had  inchoate  rights  by  birth  and  servitude,  and  these  persons  were  suffi- 
cient to  provide  for  the  succession  in  the  corporation.  But  that  circumstance  makes 
no  difference  as  it  seems  to  me  in  the  principle  of  the  bye-law, — it  only  diminishes 
the  degree  of  mischief  arising  from  its  adoption.  If  it  be  bad,  where  the  only  supply 
is  by  the  election  of  burgesses,  because  it  has  a  tendency  to  diminish  that  supply,— 
it  must  be  bad  for  the  same  reason,  if  that  be  only  one  of  the  sources,  for  it  tends  to 
diminish  it  :  it  is  equally  mischievous  in  its  principle,  and  equally  a  violation  of  the 
spirit  of  the  constitution  of  the  borough,  if  it  improperly  affects  any  means  provided 
by  that  constitution  for  the  continuance  of  the  succession  of  members.  My  opinion, 
therefore,  is,  that  a  bye-[229]-law  by  the  burgesses  at  large,  delegating  the  right  of 
election  to  a  select  number  of  themselves,  is  as  valid  in  point  of  law  where  it  relates 
to  the  election  of  freemen  as  to  that  of  officers,  and  that  it  makes  no  difference,  whether 
the  election  of  freemen  be  the  only  means  of  continuing  the  corporation  or  not. 

The  remaining  consideration  of  this  branch  of  the  question  is  this,  whether  the 
persons,  on  whom  the  bye-law  in  the  present  case  confers  the  right  of  election,  are  a  part 
of  the  burgesses  at  large,  so  as  to  bring  this  case  within  the  rule  above  laid  down  ? 
The  bye-law  confers  it  on  the  mayor  and  common  council, — that  is,  the  mayor,  two 
bailiffs,  and  twelve  aldermen  ;  all  these  officers  are  taken  mediately  or  imme- 
diately from  the  burgesses,  and  in  construction  of  law  still  continue  burgesses  :  the 
aldermen  when  elected  are  still  burgesses,  though  they  are  also  clothed  with  addi- 
tional authority,  and  have  in  their  character  of  aldermen  functions  to  perform,  which 
the  common  burgesses  do  not  possess.  In  the  meeting  of  the  whole  body  they  are 
burgesses  only.  If  they  are  absent,  the  proceedings  are  valid,  and,  if  present,  they 
act  and  vote  as  burgesses  only.  A  delegation  of  this  authority  to  the  common  council 
is  a  delegation  to  the  mayor,  bailiffs,  and  twelve  burgesses,  in  other  words,  to  a  part 
of  the  burgesses  at  large.  The  bye-law  in  question  is  for  these  reasons,  in  my  opinion, 
legal  and  valid,  if  the  body  at  large  had  at  the  time  of  making  it  the  power  of  making  it. 

This  brings  me  to  the  second  branch  of  the  question,  which  is,  whether  the  pro- 
visions of  the  charter  of  Charles  the  Second  destroy  the  power  [230]  of  making  this 
bye-law  which  the  burgesses  at  large  would  otherwise  have  possessed  1  And  this, 
it  must  be  confessed,'  is  a  point  of  more  doubt  than  the  former  ;  but  on  the  best  con- 
sideration I  have  been  able  to  give  it,  my  opinion  is,  that  since  the  acceptance  of  that 
charter,  no  other  persons  than  the  select  bodv  could  make  bye-laws, — at  least  bve- 
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laws  relative  to  elections,— and  consequently  that  the  burgesses  at  large  were  not 
competent  to  make  this.  The  power  of  making  bye-laws  is  incident  to  a  corjioration  ; 
that  is,  when  the  Crown  creates  a  corporation  it  grants  to  it,  by  implication,  all  the 
powers  that  are  necessary  for  carrying  into  eti'ect  the  objects  for  which  it  is  created, 
and  securing  a  perpetuity  of  succession  upon  the  legal  princijile  whicli  is  expressed  in 
the  maxim,  "  qui  concedit  aliquid  concedere  videtur  et  id  sine  quo  concessio  est  irrita 
"  — sine  quo  res  ipsa  esse  non  potuit." 

A  discretionary  power,  somewhere,  to  make  nuuor  regulations,  usually  called 
bye-laws,  in  order  to  eft'eot  tlie  objects  of  the  charter,  is  necessary,  and  is  therefore 
implicitly  granted  by  the  Crown  ;  and  if  no  select  body  is  appointed  to  exercise  it, 
this  discretionary  power  must  be  in  the  body  corporate  at  large  ;  but  though  it  is 
necessary  that  there  should  be  a  power  to  make  bye-laws  in  general,  it  is  not  necessary 
that  there  should  be  a  power  to  make  any  particular  bye-law,  still  less  to  make  this 
bye-law.  or  any  one  of  a  like  nature,  delegating  the  power  of  election  from  all  to  a  part. 
Such  a  bye-law,  indeed,  is  reasonable,  and  may  therefore  be  valid  ;  but  it  is  not  essen- 
tial or  necessary  to  a  corporation  that  it  should  be  made,  or  that  there  should  be  in 
that  corporation  [231]  the  power  to  make  it.  Will  it  be  said,  that  the  power  to  make 
such  regulations  is  essentially  necessary  to  the  existence  of  a  corporation  1  There 
are  many  corporations  which  exist  and  are  carried  on  without  it,  and  I  cannot  see 
any  reason  why  it  should  be  so  considered.  If  then  such  a  power  be  not  essential  and 
necessarj',  it  would  not  exist  by  necessary  implication  in  the  body  at  large  of  a  corpora- 
tion which  the  Crown  should  create  for  the  first  time,  when  by  the  charter  it  expressly 
gives  the  power  to  the  select  body  to  make  bye-laws  generally  without  restriction. 
In  such  a  charter,  the  express  power  given  to  a  select  body  to  make  bye-laws,  would 
be  inconsistent  with  the  power  to  make  bye-laws  by  the  body  at  large  ;  and  this 
affirmative  power,  therefore,  would,  in  legal  language,  toll  the  implied  power  incident 
to  the  corporation  ;  in  other  words,  no  power  to  the  corporation  at  large  would  pass 
by  implication  by  the  King's  grant.  I  concede  that  the  select  body  would  have  no 
right  to  make  this  ordinance,  or  any  other  of  the  same  sort,  by  which  the  common 
burgesses  would  be  deprived  of  the  right  of  voting,  which  is  given  by  the  charter  to 
them,  upon  the  principles  laid  down  in  the  Maidstone  cases  [see  4  Bli.  N.  S.  *2'27],  to 
which  I  have  referred.  But  unless  it  is  necessary  and  essential  to  a  corporation  that 
a  bye-law  of  that  nature  should  be  made,  or  that  there  should  be  power  to  make  it, 
it  does  not  follow  that  the  whole  body  should  have  it ;  and,  as  I  think  I  have  shown, 
that  it  is  not  essentially  necessary,  it  follows,  by  clear  and  direct  inference,  that  the 
whole  body  would  not  have  it.  And  if  the  general  body  of  burgesses  would  not  possess 
this  power  in  a  corporation  newly  erected  by  [232]  such  a  charter,  giving  an  unlimited 
power  to  make  bye-laws, — and  the  above  grotind  of  this  affirnuitive  power  in  such  a 
case  implies  a  negative  of  all  others, — it  follows,  that  if  a  prescriptive  or  existing  cor- 
poration accept  a  charter  with  such  a  provision,  the  power  already  belonging  to  the 
entire  corporation  would  cease,  and  as  I  said,  it  would  be  just  as  inconsistent  in  this 
as  in  the  other  supposed  case,  that  there  should  be  two  bodies  at  the  same  time,  in 
the  same  corporation,  possessing  the  same  power. 

It  is  this  inconsistency  or  implied  negation,  which  appears  to  me  to  distinguish 
this  case  from  the  cases  cited  in  argviment  at  your  Lordships'  bar,  and  likewise  in  the 
Court  below.  In  the  case  referred  to  in  1st  Rolle's  Abridgment,  p.  513,  title  Cor- 
porations, (Ci)  pi.  5,  there  was  a  clause  in  the  charter,  declaring  that  on  the  death  or 
amotion  of  any  alderman,  it  should  be  lawful  for  the  mayor  and  the  rest  of  the  alder- 
men, within  eight  days  after  his  death,  to  elect  another  into  his  place  ;  and  it  was 
said,  that  though  there  be  no  election  within  the  eight  days,  yet  they  may  elect  at 
any  time  afterwards,  for  they  have  a  power  of  election  as  incident  to  the  corporation, 
and  that  it  is  necessary  it  should  exist  in  order  to  carry  the  purposes  of  the  charter 
into  effect.  So  in  the  case  of  The  King  /•.  Bird,  in  the  13th  East  [3G7],  the  right  given 
affirmatively  by  prescription  to  apprentices  to  be  admitted  burgesses  was  not  incon- 
sistent with  the  charter,  and  therefore  did  not  destroy  the  implied  right  of  the  corpora- 
tion to  continue  itself  by  election.  In  Haddock's  case,*  the  charter  contained  no 
provisions  inconsistent  with  the  prior  existing  right  in  the  corporation  to  remove 
officers  [233]  for  misconduct,  and  therefore  the  right  remained. 

*  1  Vent.  355. 
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For  tliejwsitiuii  I  liave  laid  down,  there  is  the  autliority  ofLordMaiisfield.io  the  case 
of  The  King  r.  Head,  i  Burr.  2515,  who  states,  that  the  body  at  large  had  no  power  to 
make  bye-hiws,  because  that  power  was  by  the  charter  given  to  tlie  common  council, 
consisting  of  the  mayor  and  aldermen,  and  the  common  council  could  not  by  a  bye-law 
take  away  from  the  body  at  large  the  right  of  election  which  the  charter  had  vested 
in  the  whole  body.  It  is  true  that  the  case  was  decided  on  another  point  ;  but  the 
opinion  there  given  appears  to  me  to  be  founded  on  the  clearest  principles.  For  these 
reasons,  1  conclude,  that  if  a  new  charter,  giving  to  a  particular  body  the  power  of 
making  bye-laws  generally,  be  accepted  by  an  existing  corporation,  it  takes  away  the 
right  of  making  such  bye-laws,  which  it  previously  jwssessed.  But  if  the  new  charter 
gives  only  the  power  to  the  select  body  of  making  them  in  certain  particular  cases, 
or  on  certain  particular  subjects,  it  takes  away  the  right  in  those  particular  cases  and 
on  those  particular  subjects  only  ;  but  it  does  not  take  away  from  the  whole  body 
the  power  of  legislation  on  those  subjects,  with  respect  to  which  it  gives  the  power 
to  a  part.  The  question,  then,  resolves  itself  into  this,  vrhether  the  charter  referred 
to  does  give  to  the  common  council  a  right  to  make  bye-laws  in  all  cases  and  on  all 
subjects,  or,  in  all  cases  touching  the  elections  of  burgesses,  or  on  the  subject 
of  election  of  burgesses,  (for  the  reasoning  in  that  case  would  be  precisely  the 
same,)  or  in  certain  particular  cases  only,  and  on  certain  subjects  not  including 
those  elections  1 

[234]  This  is  a  question  of  construction,  and  like  all  cases  of  the  same  nature, 
different  minds  may  form  different  opinions.  It  appears  to  me,  however,  upon  the 
best  consideration  I  have  been  able  to  bestow  upon  it,  that  the  Crowai  meant  by  that 
charter,  to  give  a  general  power  as  to  all  corporate  matters  (elections  included)  to  the 
select  body, — but  at  all  events,  a  power  to  make  bye-laws  on  the  subject  of  the  election 
of  burgesses.  The  words  of  the  charter  are  these  :  "  And  further,  we  will  and  by 
"  these  presents,  for  us,  our  heirs  and  successors,  grant  to  the  aforesaid  mayor,  bailiff's, 
"  and  burgesses  of  the  borough  aforesaid,  and  their  successors,  that  the  mayor,  bailiff's, 
"  and  twelve  capital  burgesses  aforesaid,  and  their  successors  for  the  time  being,  or 
"  the  major  part  of  them,  (of  whom  the  mayor  for  the  time  being  we  will  to  be  one,) 
"  may  and  shall  have  full  power  and  authority  to  frame,  constitute,  ordain,  and  make 
"  such  reasonable  laws,  statutes,  and  ordinances  whatsoever,  which  to  them  shall 
"  seem  to  be  good,  wholesome,  useful,  honest,  and  necessary  according  to  their  sound 
"  discretions,  for  the  good  rule  and  government  of  the  burgesses,  artificers,  and  inhab- 
"  itants  of  the  borough  aforesaid  for  the  time  being,  and  for  declaring  in  what  manner 
"  and  order  the  aforesaid  mayor,  bailiff's,  and  burgesses,  and  the  artificers,  inhabitants, 
'■  and  residents  of  the  borough  aforesaid,  shall  behave,  carry,  and  use  themselves  in 
"  their  offices,  mysteries,  and  business,  within  the  same  borough,  and  the  limits  thereof 
"  for  the  time  being  ;  and  otherwise  for  the  farther  good,  and  public  utility,  and  rule 
"  of  the  same  borough,  and  the  victualling  of  the  same  [235]  borough,  and  also  for 
"  the  better  preservation,  government,  disposition,  letting,  demising  of  lands,  tene- 
"  ments,  possessions,  revenues,  and  hereditaments,  to  the  aforesaid  mayor,  bailiff's, 
"  and  their  successors,  by  these  presents  or  otherwise  given,  granted,  assigned,  or 
"  confirmed,  or  hereafter  to  be  given,  granted,  assigned,  and  other  things  and  causes 
"  whatsoever,  touching,  or  in  anywise  concerning  the  borough  aforesaid,  or  the  state, 
"  right,  and  interest  of  the  same  borough."  The  charter  appears  to  contain  the  entire 
scheme  for  the  government  of  the  borough.  This  particular  provision  gives  them 
power  to  regulate  persons,  not  being  members  of  the  corporation,  such  as  artificers 
and  residents  in  the  borough  ;  to  make  regulations  touching  other  matters  for  the 
benefit  of  the  borough,  as  victualling  of  the  borough,  and  for  that  purpose  express 
provision  was  necessary,  for  no  such  power  would  be  implied  or  authorized  by  the 
general  words  ;  and  that  consideration  accounts  for  the  introduction  of  these  subjects 
by  name.  This  provision  also  expressly  gives,  what  would  otherwise  have  been  inci- 
dent to  a  corporation  at  large,  the  power  to  regulate  the  lands  of  the  body  ;  and  per- 
haps the  particular  mention  of  this  subject  was  made  in  order  to  avoid  doubt  whether 
the  general  words  which  are  used  would  have  been  sufficient  to  meet  them. 

But  the  mention  of  these  particulars  appears  to  me  in  no  way  at  all  to  control  or 
affect  the  construction  of  the  other  very  large  and  comprehensive  words  used  by  the 
charter  ;  and  I  cannot  help  thinking  that  the  Crown  certainly  meant  to  authorize  the 
select  body  to  make  bye-laws  gene-i236]-rallv,  relative  to  the  corporation,  or  at  least 
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relative  to  the  corporate  character,  and  relative  to  the  duties  of  burgesses  in  making 
elections  of  burgesses  and  corporate  officers.  The  clause  in  question  empowers  this 
body  to  make  laws,  statutes,  and  ordinances  for  the  good  rule  and  government  of  the 
burgesses,  artificers,  and  inhabitants  of  the  borough  aforesaid,  for  the  time  being,  and 
for  declaring  in  what  manner  and  order  the  aforesaid  mayor,  bailifl's,  and  burgesses, 
and  the  artificers,  inhabitants  and  residents  of  the  borough  aforesaid,  shall  conduct 
and  carry  themselves,  in  their  offices,  mysteries,  and  business  within  the  same  borough 
and  the  limits  thei-eof,  for  the  time  being,  and  otherwise  for  the  further  good  and 
public  utility  of  the  same  borough.  I  own,  it  appears  to  me  very  difficult  to  say  what 
regulations  for  the  conduct  of  the  corporation  itself,  and  its  members  in  all  cases  are 
not  authorized  by  those  words  ;  for  the  corporation  is  created  expressly  for  the  better 
government,  rule,  and  improvement  of  the  borough  :  And  whatever  ordinances 
are  made  for  the  good  conduct  and  efficiency  of  the  ruling  body,  may,  in  a  sense  be  con- 
sidered for  the  good  and  public  advantage  and  rule  of  the  borough.  But  can  there 
be  any  reasonable  doubt  that  these  large  words  authorize  an  ordinance  regulating  the 
mode  of  corporate  elections  'I  Is  not  such  an  ordinance  for  the  good  rule  and  govern- 
ment of  the  burgesses,  and  for  the  public  advantage  and  rule  of  the  borough  1  In  the 
case  of  corporations,  which  has  been  already  referred  to,  my  Lord  Coke  expressly  says 
that  a  bye-law  similar  to  that  in  this  case  may  be  made,  where,  by  the  terms  of  their 
charter,  the  body  at  [237]  large  have  the  power  given  to  them  to  make  laws,  ordin- 
ances, and  constitutions  for  the  better  government  and  ordering  of  cities  and 
boroughs.  And  the  very  bye-law  stated  in  the  third  plea,  is  expressly  stated  to  be  made 
for  the  better  rule  and  government  of  the  said  borough,  touching  and  concerning  the 
election  of  burgesses  of  the  said  borough.  Besides,  it  is  by  no  means  clear  that  the 
words,  which  give  a  power  to  make  statutes  declaring  in  what  manner  the  burgesses 
shall  conduct  themselves  in  their  offices,  do  not  give  a  power  to  make  a  bye-law,  direct- 
ing howthey  were  to  conduct  themselves  in  that  part  of  their  office, which  relates  to  the 
election  of  new  burgesses.  At  all  events,  I  am  satisfied  that  all  such  regulations  would 
be  authorised  by  the  general  concluding  words,  which  give  them  a  power  to  make 
bye-laws  on  "  all  other  matters  and  causes  whatsoever,  touching  or  in  anywise  con- 
"  cerning  the  said  borough,  or  the  state,  right,  and  interest  of  the  same."  And  it  is, 
as  I  think,  impossible  to  say,  that  a  regulation  of  the  governing  body  does  not  touch 
or  concern  the  borough,  or  its  state,  right,  and  interest.  And  if  the  select  body  have 
power  to  make  regulations  generally,  or  regulations  touching  elections,  it  is  clear,  if 
I  am  right  in  the  reasons  I  have  before  given,  that  the  body  at  large  have  none.  In 
order  to  try  the  question  of  the  construction  of  the  language  of  the  charter  in  this 
respect,  let  us  suppose  that  a  bye-law  was  made  by  the  mayor  and  common  council, 
authorizing  the  election  of  the  burgesses  to  be  made  in  the  Town-Hall  after  a  week's 
notice,  and  requiring  that  the  names  of  the  candidates  should  be  previously  published, 
in  order  [238]  that  their  characters  and  qualifications  might  be  enquired  into ;  and 
let  us  further  suppose,  that  the  only  question  was,  as  to  the  validity  of  such  a  bye- 
law  ;  would  any  doubt  be  entertained  by  any  Court,  that  the  words  of  the  charter 
authorizes  the  select  body  to  make  such  a  bye-law  ?  If  it  is  clear  that  they  did,  it  is 
equally  clear  that  the  same  body,  by  the  same  means,  has  a  power  to  make  all  reason- 
able bye-laws  on  that  subject,  and  it  follows,  that  the  burgesses  at  large,  have  none. 
For  these  reasons,  I  am  of  opinion,  that  after  the  acceptance  of  the  charter  of  Charles 
II.,  the  body  at  large  who  did  make,  had  no  power  to  make  any  bye-law  upon  the 
subject  of  elections,  consequently  not  the  bye-law  in  question,  and  therefore,  that 
bye-law  is  illegal  and  invalid. 

Mr.  Baron  Vaughan. — The  question  proposed  is,  whether  the  bye-law  contained 
in  the  third  plea  is  a  legal  and  valid  bye-law  ?  It  appears  to  me  that,  having  regard 
to  the  mode  in  which  a  bye-law  is  authorized  to  be  made  by  this  corporation  in  that 
plea  mentioned,  as  well  as  to  tlie  object  of  the  bye-law  in  question,  it  is  not  a  legal 
and  valid  bye-law.  Now  in  considering  the  validity  of  this  bye-law,  there  are  two 
questions  that  present  themselves  ;  first.  Whether  the  body  at  large  had  authority, 
consistently  with  the  terms  of  the  charter,  to  make  any  bye-law  ?  secondly,  admitting 
their  authority.  Whether  the  making  this  bye-law,  the  object  and  purpose  of  which 
was  to  delegate  the  power  of  electing  burgesses  (which  by  the  charter  is  given  to  the 
body  at  large)  to  the  mayor  and  'common  council  only,  so  as  to  make  the  election 
by  the  mayor,  bailitt's  and  aldermen,  of  the  same  validity  as  an  election  by  the  [239] 
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mayor,  bailitt'.s,  and  buigessses  at  large,  was  a  legal  act  or  not  1  Although  I  think 
there  can  be  no  doubt,  that  the  body  at  large  had  no  power  to  make  the  bye-law,  of 
the  validity  of  which  we  are  called  upon  to  give  our  opinion,  yet,  as  the  form  of  the 
question  proposed  to  us  respects  both  points,  I  shall  therefore  address  myself  to  the 
consideration  of  them. 

The  objection  which  presents  itself  to  my  mind,  and  which  I  have  not  been  able 
to  overcome,  is  that  the  power  of  making  bye-laws  is,  by  the  terms  of  this  charter 
itself  not  vested  in  the  body  at  large.  At  common  law  all  corporations,  whether 
existing  by  charter  or  by  prescription,  are  the  creatures  of  his  Majesty,  and  every 
corporation  has  a  power  incident  to  it  of  making  reasonable  bye-laws  for  their  order 
and  government ;  and  if  the  cliarter  confers  no  express  direction  on  the  subject, 
that  power  must  be  considered,  in  judgment  of  law,  as  residing  in  the  body  at  large. 
Several  cases  may  be  referred  to  upon  that,  but  one  will  be  found  in  Rolle's  Abridg- 
ment, 513,  title  Corporation,  G,  where  it  is  said,  if  the  King  create  a  corporation  of 
a  mayor  and  eight  aldermen,  and  do  not  give  an  express  power  of  electing  another 
to  the  place,  yet  the  power  of  election  is  incident  to  the  corporation,  and  they  may 
elect  another  in  his  vacancy.  Corporations  are  at  all  times  subject  to  the  laws  of  the 
realm,  and  are  subordinate  to  them.  This  position  is  further  confirmed  in  the  case 
of  The  City  of  London  v.  Yanacker,  in  the  1st  Lord  Raymond,  490.  In  addition 
to  the  authority  of  my  Lord  Raymond,  the  same  principle  will  be  found  recognized 
by  a  series  of  other  authorities  which  it  is  not  necessary  to  mention  in  detail  ;  so  that 
in  every  corporation  there  is  [240]  vested  by  implication  the  power  of  making  such 
bye-laws  as  are  found  requisite  for  managing  and  ordering  the  borough.  Consider- 
ing, therefore,  this  point, — and  waiving  the  question  whether  the  effect  of  expressly 
giving  a  power  of  making  bye-laws  to  a  particular  body  does  not  repeal  the  implied 
power,  or  whether  the  implied  power  still  remains  in  the  body  at  large, — the  con- 
clusion to  which  my  mind  arrives,  after  much  time  and  careful  consideration,  is, 
that  wherever  a  charter  confers  an  express  power  of  making  bye-laws, as  to  aparticular 
subject,  on  a  certain  part  of  the  corporation,  (more  especially  where,  as  in  this  case, 
those  terms  are  very  general  and  comprehensive.)  there  is  no  ground  on  which  a 
presumption  can  be  raised  of  an  implied  power  existing  in  the  body  at  large  ;  but 
that  such  power  is  expressly  excluded  from  that  body,  according  to  the  rule  expressum 
facit  cessare  taciturn.     I  think  this  conclusion  is  founded  on  reason  and  authority. 

It  is  not  to  be  forgotten  in  construing  a  charter,  that  a  charter  is  an  emanation 
from  the  grace  and  favour  of  the  Crown,  and  is  always  to  be  considered  as  expressing 
the  intention  of  the  royal  will ;  and  when  a  corporation  have  once  accepted  a  charter, 
they  are  to  be  considered,  as  adopting  the  form  of  government  therein  described, 
and  as  pledging  themselves  to  execute  the  will  of  the  Crown  in  all  the  terms  and  con- 
ditions of  the  charter,  as  far  as  they  are  consistent  with  the  law ;  and  that  it  was 
competent  to  the  Crown,  if  it  so  pleased,  to  have  limited  the  power  to  the  common 
council  or  the  select  body,  wholly  excluding  the  interference  of  the  burgesses  at 
large. 

Now  regard  being  had  to  the  charter  itself,  [241]  it  must  be  observed,  that  there 
are  very  large  and  extensive  terms  in  which  this  power  of  making  bye-laws  is  given 
for  the  maintenance,  order,  and  good  government  of  the  borough  ;  that  power  is 
not  confined  to  a  particular  object,  or  to  be  exercised  only  on  particular  occasions, 
but  generally,  without  any  saving,  only  that  it  is  to  be  not  repugnant  to  the  laws  of 
the  realm.  It  is  sufficiently  comprehensive  to  embrace  every  subject  on  which 
the  select  body  could  make  a  bye-law  for  the  benefit  and  government  of  the  borough 
in  all  matters  and  causes  whatsoever  touching  or  in  any  way  concerning  the  said 
borough,  or  the  state,  right,  and  interest  of  the  same. 

By  the  construction  contended  for  as  to  the  bye-law  there  would  be  an  anomaly, 
for  there  might  be  two  distinct  bodies  in  the  same  corporation  making  bye-laws  on 
the  same  subject.  The  select  body  have  the  power  of  making  reasonable  regulations 
for  the  purpose  of  discussing  and  voting,  and  of  imposing  fines  for  the  non-attendance 
of  members.  If  the  body  at  large  had  the  power  of  making  bye-laws  to  reduce  the 
number  of  electors,  they  might  also  have  the  power  of  regulating  the  mode  of  election, 
and  much  inconvenience  might  arise  from  the  clashing  of  these  authorities.  It  is 
said,  that  the  power  of  making  such  a  bye-law  as  t^iat  under  discussion  must  be  vested 
somewhere,  that  the  select   body  cannot  exercise  it ;   and  that  the  consequence  of 
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its  not  being  exerciseable  by  the  select  body  is,  that  it  still  remains  in  the  body  at  large. 
Admitting  the  bye-law  in  question  to  be  necessary,  1  could  not  dissent  from  such  an 
opinion,  nor  deny  that  the  power  of  making  a  necessary  bye-law  must  rest  some-[242]- 
whei'e.  1  agree  that  whatever  is  necessary  for  the  maintenance  and  keeping  alive 
the  corporation,  and  continuing  and  securing  the  due  succession  of  its  members, 
if  not  expressly  secured  by  the  charter,  must,  by  implication  of  law,  remain  as  incident 
to  the  general  power  in  the  corporation  at  large.  If  necessity  compels,  nece.ssitv 
must  excuse. 

But  it  ought  to  be  remembered,  that  in  deciding  against  the  validity  of  this  bye- 
law,  on  the  ground  of  want  of  authority  in  the  body  at  large  who  made  it,  you  will 
enforce  one  of  the  most  important  injunctions  of  the  charter, — namely,  the  continuing 
the  election  of  burgesses  by  the  mayor,  bailiffs,  and  burgesses  at  large, — and  will  act 
in  literal  accordance -with  the  express  terms  of  it. 

1  have  not  discovered  in  the  researches  of  counsel  at  the  bar,  or  in  the  elaborate 
judgments  delivered  in  the  Court  below,  any  authority  to  justify  and  confirm  the 
validity  of  a  bye-law  made  under  similar  circumstances.  I  think,  tliat  as  far  as  they 
bear  on  the  question  they  tend  to  a  contrary  conclusion.  In  proof  of  this  I  would 
refer  to  the  case  of  The  King  r.  Head,  4  Burr.  2521.  That  was  an  infornuition  for  the 
usurpation  of  the  office  of  burgess  ;  the  Defendant  justified  under  a  bye-law  made 
by  the  mayor  and  aldermen,  with  the  assent  of  the  commonalty,  to  avoid  popular 
confusion.  The  mayor  and  aldermen  by  themselves,  without  the  commonalty, 
elected  a  burgess  ;  he  was  elected  by  the  maj-or  and  aldermen.  By  the  charter  of 
Queen  Elizabeth,  the  power  of  making  bye-laws  was  given  to  the  mayor,  aldermen  and 
common  council,  and  the  power  of  elect-[243]-ing  burgesses,  to  the  mayor,  aldermen, 
and  commonalty.  In  giving  judgment.  Lord  Mansfield  observed,  "  the  body  at  large 
"  have  no  power  to  make  bye-laws,  because  that  power  is  by  charter  given  to  the 
"  common  council,  consisting  of  the  mayor  and  aldermen,  and  the  common  council 
"  could  not,  by  a  bye-law,  take  away  from  the  body  at  large  the  right  of  election 
"  which  the  charter  had  vested  in  the  whole  body."  But  this  opinion  of  Lord  Mans- 
field, is  considered  by  one  of  the  learned  judges  of  the  Court  below  as  altogether  extra- 
judicial and  unnecessary  for  the  decision  of  the  case,  which  he  has  determined  on 
other  grounds, — namely,  that  the  bye-law  was  not  made  by  the  body  at  large,  but 
by  the  mayor  and  aldermen  only,  though  with  the  assent  of  the  commonalty,  which 
words  leave  no  doubt.  But  with  great  respect  for  the  opinion  of  that  very  able 
judge,  I  cannot  consider  the  opinion  of  Lord  Mansfield  as  extra-judicial,  but  as  a 
judgment  called  for  by  the  argument  of  counsel  on  the  point  in  contest  between  the 
parties.  The  point  to  be  determined  was,  whether  a  bye-law  so  made,  was  a  valid 
bye-law  1  Independent  of  the  necessity  that  the  bye-law,  to  be  good,  should  be  made 
by  the  mayor  and  aldermen,  with  the  consent  of  the  commonalty,  it  was  virtually 
a  bye-law  of  the  whole  body.  I  mention  this  case  to  show  that  the  judgment  delivered 
by  my  Lord  Mansfield,  in  which  all  the  other  judges  concurred,  implied  a  power 
remaining  in  the  body  at  large  to  make  bye-laws,  where  not  expressly  conveyed  from 
them  ;  and  it  is  a  strong  authority  to  show,  that  notwithstanding  the  power  of  making 
bye-laws  is  given  to  a  [244]  portion  of  the  select  body,  they  cannot  take  the  power 
of  electing  burgesses  from  the  body  at  large  and  transfer  it  to  themselves.  They 
did  not  for  that  purpose  represent  the  whole  of  the  commonalty  ;  it  was  an  abuse  of 
the  charter,  and  it  was  usurping  the  power  of  electing  burgesses  without  authority  : 
And  the  same  principle  appears  to  be  recognised  by  Mr.  Justice  Grose,  in  the  case  of 
The  King  v.  Ashwell ;  *  a  question  arose  as  to  a  bye-law  made  by  the  mayor,  bailiffs, 
and  twelve  aldermen.  The  power  of  making  a  bye-law  was  declared  to  be  in  the  mayor 
and  aldermen  :  Mr.  Justice  Grose  said,  even  the  body  at  large  cannot  make  bye- 
laws  contrary  to  the  constitution  of  the  charter.  The  counsel  for  the  prosecution 
in  that  case  contended  this  bye-law  was  good  if  it  was  made  by  the  whole  corpora- 
tion ;  but  The  King  v.  Spencer  t  shows  that  they  cannot  make  bye-laws  against  the 
provisions  of  the  charter. 

But  here  the  whole  corporation  clearly  could  not  make  bye-laws,  for  tlie  power 
of  making  them  is  given  to  the  select  body.  I  conceive  Mr.  Justice  Grose  was  correct 
in  saying  that  by  the  King's  charter  the  bye-law  was  illegal  and  bad,  even  if  made 

*  12  East,  22.  t3  Burr.  1827. 
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hiy  the  whole  corporation.  The  principle  was,  that  the  express  power  of  electing 
being  given  to  the  select  body,  and  the  implied  power  of  doing  so  being  in  the  body 
at  large,  they  could  not  exercise  the  riglit  without  the  violation  of  the  charter.  Lord 
Macclesfield,  in  the  other  case  of  Child  v.  The  Hudson  Bay  Company,*  confirmed  the 
same  principle,  in  which  he  says  a  corporation  has  an  implied  power  to  make  bye- 
laws  ;  but  where  the  charter  gives  the  company  a  power  [245]  to  make  bye-laws, 
they  can  only  make  them  in  such  cases  as  they  are  enabled  to  df)  by  the  charter,  for 
such  power  given  by  the  charter  implies  a  negative  that  they  shall  not  make  bye-laws 
in  any  other  cases.  These  authorities,  and  the  principle  to  be  deduced  from  them, 
apply  to  the  present  case,  in  which  we  are  called  on  to  give  our  opinion  on  the  con- 
struction of  the  charter,  upon  which  I  have  so  far  made  up  my  mind  as  to  say,  that 
with  regard  to  this  bye-law  the  charter  gave  no  authority  to  the  body  at  large  to 
make  it. 

Under  this  impression,  I  shall  spare  you  the  fatigue  of  hearing  many  observations 
as  to  the  next  question, — namely,  whether,  supposing  the  body  at  large  to  have  the 
power  of  making  bye-laws,  this  particular  one  (regard  being  had  to  its  objects)  is 
valid  1  I  have,  in  support  of  the  affirmative  of  this  proposition,  very  shortly  to  trouble 
you.  There  are  certain  rules  and  certain  authorities  in  the  books  on  corporation 
law,  from  which  it  is  clear  that  a  corporation  cannot  make  bye-laws  contrary  to  the 
spirit  of  the  charter,  and,  if  they  do,  they  act  without  authority  ;  and  the  reason 
of  the  rule  is  clear,  for  by  so  doing  they  may  narrow  the  number  of  electors,  which 
is  contrary  to  the  intention  of  the  Crown  in  granting  a  charter,  the  object  being  to 
perpetuate  the  corporation.  These  points  seem  to  have  been  considered  and  settled 
beyond  all  doubt  in  almost  every  corporation  case  that  has  come  under  discussion 
for  more  than  a  century  past.  The  application  of  these  principles  to  the  particular 
case  before  you,  gives  rise  however  to  considerable  difficulty,  when  we  are  desired 
to  consider  [246]  the  question  as  to  the  object  and  purpose  of  this  bye-law.  It  must 
be  acknowledged,  that  its  direct  object  and  purpose  is  to  reduce  the  number  of  electors  ; 
and  if  so,  and  conceding  that  the  effect  of  the  bye-law  is  confined  solely  to  the  reduction 
of  a  portion  of  the  class  of  electors,  and  that  if  it  went  no  further  it  might  be  legal, 
yet,  it  is  further  insisted  as  an  objection,  that  the  tendency  of  this  bye-law  is  to  ex- 
clude an  integral  part  of  the  corporation  from  their  choice  in  elections, — namely, 
of  burgesses,  who,  by  the  constitution  and  government  of  the  borough  have  the  right 
of  election.  In  order  to  determine  the  weight  of  this  objection,  I  will  refer  shortly  to 
the  charter  and  the  bye-law.  It  appears  by  the  facts  stated  in  the  third  plea,  that  the 
charter  was  granted  to  the  ancient  corporation,  and  that  the  right  of  election  was 
vested  in  an  indefinite  number  of  burgesses.  In  whom  the  power  of  making  bye-laws 
vested  under  the  ancient  corporation,  whether  in  the  body  at  large,  or  the  select  body, 
does  not  appear,  nor  is  it,  in  my  view  of  the  case,  material  to  enquire,  in  the  absence 
of  all  proof  to  the  contrary,  whether  it  could  vest  in  the  body  at  large  ?  Wherever 
it  was  vested,  the  corporation  consented  to  accept  the  charter  of  Charles  II.,  and 
take  their  direction  as  to  the  government  and  making  of  bye-laws  from  what  was 
expressed  on  the  face  of  it.  By  this  charter  the  body  of  the  corporation  at  large  con- 
sisted of  the  mayor,  bailiffs,  and  burgesses,  incorporated  by  the  name  of  the  mayor, 
bailiffs,  and  burgesses. 

It  is  to  be  observed  in  this  part  of  the  argument,  that  for  certain  purposes,  the 
mayor,  [247]  bailiffs,  and  aldermen,  are  still  to  be  considered  as  distinct  individual 
members  of  an  entire  corporation,  their  character  of  burgess  not  being  merged  or 
extinguished  in  the  higher  office.  The  election  of  burgesses  by  the  charter,  is  in  the 
whole  body  corporate,  the  individual  members  of  which  are  to  act  as  members  of 
the  whole, — that  is,  as  burgesses,  and  not  as  members  of  any  integral  part.  The 
bye-law  in  question  narrows  and  restrains  the  exercise  of  that  right,  making  the 
election  to  be  by  a  particular  part  of  the  same  class  of  electors  instead  of  by  the  whole. 
The  bye-law  applies  to  so  many  as  for  the  time  being  held  the  office  of  mayor,  bailiffs, 
and  aldermen.  An  election  might  be  come  to  by  the  mayor,  bailiffs,  and  aldermen, 
on  the  part  of  the  whole  body  corporate ;  and  that  this  may  be  legally  done,  appears 
from  the  authority  of  the  Case  of  Corporations,  4tli  Coke,  77,  and  the  Colchester 
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case,  in  the  3d  Bulstrode,  71,  and  in  many  other  cases,  which  have  been  decided  in 
affirmance  of  the  same  principle.  These  cases  have  been  referred  to  by  men  of  great 
learning  on  the  subject  of  corporations;  they  have  been  confirmed  by  experience, 
and  are  now  sanctified  by  time.  If  it  is  said  that  they  do  not  relate  to  tlie  elections  of 
burgesses  at  large,  I  am  at  a  loss  to  conjecture  on  what  ground  the  exception  is  made. 
Surely  on  none,  unless  it  can  be  shown  that  less  inconvenience  and  danger  are  to 
be  apprehended  from  popular  confusion  in  the  election  of  burgesses,  whose  election 
must  be  of  more  frequent  occurrence,  than  that  of  the  principal  officers,  of  the  cor- 
poration, whose  numbers  are  definite. 

I  see  no  reason  why  the  principle  of  the  Case  of  Corporations  should  not  be  as 
applicable  to  the  [248]  election  of  burgesses  at  large,  as  the  higher  orders  of  the  cor- 
poration in  the  time  of  Lord  Holt.  The  same  principle  was  recognised  by  Lord  Holt 
in  The  King  v.  Tomlyn,  Ca.  temp.  Hard.  316. 

In  the  case  of  The  King  r.  Ash  well  [12  East,  22],  it  is  true  that  the  right  of  election 
of  aldermen  was  by  the  charter  given  to  the  mayor  and  burgesses,  and  they  made 
a  bye-law  restricting  the  right  of  election  to  the  mayor  and  a  select  number  of  the 
burgesses.  On  the  face  of  this  bye-law,  it  being  confined  to  the  election  of  aldermen 
it  may  be  said  to  fall  within  the  Case  of  Corporations  [4  Co.  Rep.  77],  as  it  related 
to  the  election  of  principal  officers.  But  in  The  King  v.  Bird,  13th  East  [367],  the 
right  being  given  to  the  whole  body  corporate  of  mayor,  aldermen,  and  burgesses, 
the  mayor  and  burgesses  made  a  bye-law  to  restrain  the  number  of  electors  to  the 
mayor,  aldermen  and  eighteen  burgesses  there  mentioned.  The  bye-law  was  decided 
by  Lord  EUenborough  and  the  whole  Court  to  be  a  valid  bye-law.  But  it  must  be 
observed,  that  these  were  persons  who  had  been  before  elected  by  the  burgesses  to 
fill  their  office  in  the  corporation.  The  body,  therefore,  appears  to  have  con- 
sisted of  a  very  slight  description  of  burgesses,  who  were  elected  by  persons  within 
the  corporation.  1  certainly  have  not  found  any  decision  whatever,  which  impugns 
that  doctrine.  There  are,  indeed,  the  doubts  of  Lord  Kenyon  incidentally  advanced 
on  the  doctrine  in  the  Case  of  Corporations  ;  but  he  never  went  so  far  as  to  pronounce 
such  a  bye-law  invalid,  and  they  were  doubts  rather  in  the  nature  of  a  protestation, 
and  no  more  :  he  appears  too  to  have  reserved  the  right  of  retaining  his  judgment 
[249]  unfettered,  until  the  actual  question  should  arise.  For  he  says,  I  wish  to  avoid 
saying  anything  respecting  the  propriety  of  a  bye-law  to  restrain  the  number  of  electors; 
and  in  The  King  v.  Holland,  (2  East,  70,)  he  says,  "  Not  that  I  am  prepared  to  say 
"  that  such  a  bye-law,  if  it  had  existed,  would  have  been  sufficient  to  transfer  the  power 
"  from  the  body  at  large  to  a  select  part  of  it." 

In  Newling  v.  Francis,  3  T.  R.  189,  where  one  question  was  as  to  the  right  of  elect- 
ing an  officer, — that  is  the  mayor, — where  the  election  was  not  regulated  by  the 
charter  of  the  corporation,  a  bye-law  was  made  to  regulate  it.  Lord  Kenyon  says, 
"  The  special  verdict  states  that  there  is  no  prescriptive  mode  of  election  ;  it  is  there- 
"  fore  necessary  to  resort  to  the  bye-law  which  has  regulated  the  election.  For  if  the 
"  bye-law  does  not  exclude  those  persons,  who  were  intended  by  the  King's  charter 
"  to  concur  in  the  election,  or  does  not  narrow  the  number  of  persons  eligible,  it  may 
"  be  good.  A  bye-law  cannot  indeed  exclude  integral  parts,  as  was  decided  in  the 
"  Maidstone  case  ;  but  generally  speaking,  within  these  bounds  the  mode  of  election 
"  may  be  regulated  by  provident  bye-laws.  Now  in  the  corporation  of  Cambridge, 
"  there  was  no  other  standard  previous  to  the  charter  of  Charles  II. ;  and  if,  prior 
"  to  that  time,  the  bye-laws  of  the  corporation  were  competent  to  regulate  the  mode 
"  of  election,  they  continue  so  at  this  time,  unless  some  alteration  in  this  respect  was 
"  made  by  that  charter.  If  that  charter  has  regulated  the  mode  of  election,  and  is 
"  the  subsisting  charter  now,  the  corporation  must  conform  to  it."  If  this  [250] 
is  the  only  way,  in  which  the  opinion  of  Lord  Kenyon  could  be  called  doubtful,  with 
respect  to  the  propriety  of  a  bye-law  to  restrain  the  number  of  electors,  I  should  say, 
it  was  pregnant  with  inconclusiveness.  I  cannot,  therefore,  allow  that  any  of  the 
judgments  delivered  by  Lord  Kenyon,  during  the  whole  pei-iod  he  presided  in  the 
Court  of  King's  Bench,  either  bear  directly  or  remotely  on  the  questions  under  con- 
sideration. Nor  can  it  be  fairly  said,  that  in  any  respect  has  he  ever  exj)ressed  a 
decided  opinion,  that,  supposing  the  body  at  large  had  the  undisputed  power  of  making 
bye-laws,  it  might  not  legally  have  been  done.  It  is,  however,  true,  that  the  doubts 
expressed  by  Lord  Kenyon  were  considered  by  Lord  EUenborough  as  resting  on  no 
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authority,  and  there  certainly  seems,  in  direct  contradiction  to  those  doubts,  a  number 
of  decisions  in  affirmance  of  the  Case  of  Corporations  continuing  down  to  the  present 
period. 

Upon  the  whole,  therefore,  1  am  of  opinion,  that  if  the  charter  had  not  conferred 
on  the  select  body  the  express  power  of  making  bye-laws,  but  had  given  it  to  the  body 
at  large,  or  had  made  no  provision  on  the  subject,  it  would  have  belonged  to  the  mayor, 
bailiff's,  and  burgesses  in  their  corporate  character  ;  and  under  these  circumstances, 
the  bye-law  stated  on  the  record,  regard  being  had  to  the  objects  of  it,  would  have 
been  a  legal  and  valid  bye-law ;  but  the  power  having  been  expressly  given  by  the 
charter  to  the  select  body,  in  most  general  and  extensive  terms  to  make  bye-laws, 
the  presumption  of  any  such  implied  power  existing  in  the  body  at  large  is  efi'ectually 
taken  away,  and  therefore  this  bye-law  is  invalid. 

[251]  Mr.  Justice  Gaselee. — It  is  clearly  settled,  that  a  power  to  make  bye-laws  is 
incident  to  every  corporation.  If  it  were  necessary  to  cite  authorities  upon  this  part  of 
the  case,  I  should  merely  refer  to  the  case  of  Sutton's  Hospital,  10th  Reports,  in  which 
it  is  laid  down,  that  where  a  corporation  is  duly  created,  all  the  other  incidents  follow  ; 
and  the  Maidstone  cases  [see  4  Bli.  N.  S.  227]  do  not  contain  any  thing  contrary  to 
that  doctrine.  It  has  been  said  by  the  Court,*  that  the  power  of  making  bye-laws 
is  incident  to  every  corporation,  either  belonging  to  the  body  at  large  or  the  select 
body.  In  the  case  of  Rex  v.  Routledge,  Dougl.  535,  where  an  objection  was  taken 
that  the  return  did  not  set  out  a  power  in  the  corporation  at  large.  Lord  Mansfield 
said,  "  they  have  set  out  the  charter,  and  there  is  no  special  power  thereby  given, 
"  either  to  the  whole  body  or  to  a  select  part ;  but  as  the  charter  makes  them  a  cor- 
"  poration,  the  law  implies  that  it  should  be  in  the  whole  body."  Mr.  Justice  BuUer,  in 
summing  up  to  the  jury,  had  left  the  case  with  them  in  the  following  terms  : — "  there 
"  are  two  distinct  questions  in  the  case,  perfectly  independent  of  one  another,  and  I 
"  will  take  your  opinion  separately  on  the  first,  because  if  that  opinion  should  be  one 
"  way,  it  would  become  unnecessary  for  you  to  consider  the  other  question.  He  then 
"  said,  that  if  the  practice  was  at  all  reconcileable  to  the  charter,  that  must  be  taken 
"  as  the  authority  and  rule  for  the  appointment  of  the  constables,  and  that  it  seemed 
"  to  him  that  the  nomination  by  the  aldermen  nnght  be  consistent  with  an  election 
"  by  the  mayor,  etc.,  and  commonalty.  It  was  not  denied,  that  part  of  the  chartei- 
"  had  been  [252]  accepted  ;  the  present  corporate  name  was  that  given  by  the  charter, 
"  and  he  was  inclined  to  think,  a  charter  must  be  accepted  in  toto.  if  at  all."  I  would 
not  have  troubled  you  with  these  authorities,  had  I  not  heard  it  was  objected  else- 
where that  the  plea  in  this  case  was  bad,  in  not  alleging,  that  before  granting  the 
charter  in  question  the  body  at  large  or  the  select  body  had  the  right.  Whether  that 
objection  will  be  urged  to-day  ©r  not,  it  is  impossible  for  me  to  .say.  Should  it  be 
so,  it  seems  to  me,  that  the  authorities  to  which  I  have  referred  will  be  an  answer 
to  that  objection,  and  that  it  may  be  taken  for  granted,  that  the  power  of  making 
bye-laws  is  in  the  body  at  large,  unless  the  contrary  be  shown.  It  is  said  in  the  present 
case,  that  inasmuch  as  the  charter  in  question  gives  a  power  to  the  select  part  of  the 
corporation  to  make  bye-laws,  it  is  wholly  taken  away  from  the  body  at  large,  and 
that  they  are  incompetent  to  make  them.  But  it  appears  to  me,  that  this  does  not 
necessarily  follow.  I  am  of  opinion,  that  the  general  power  remains  as  to  those  things 
to  which  the  special  power  does  not  extend.  In  the  case  of  The  King  r.  Head,  4th 
Burr.  2521,  Lord  Mansfield  said,  "  the  body  at  large,  had  no  power  to  make  bye-laws, 
'■  because  that  power  is  by  the  charter  given  to  the  common  council,  consisting  of  the 
"  mayor  and  aldermen,  and  the  common  council  could  not  by  a  bye-law  take  away 
"  from  the  body  at  large  the  right  of  election,  which  the  charter  had  vested  in  the 
"  whole  body."  With  great  respect  to  that  authority,  the  first  part  of  that  observa- 
tion appears  to  me  to  be  unnecessary  to  the  determination  of  the  case.  It  does  not 
appear  to  be  the  statement  of  his  Lordship's  judg-[253]-ment,  for  on  Mr.  Thurlow 
stating  his  argument.  Lord  Mansfield  stops  him  and  mukes  that  ob.servation.  which 
is  composed  of  two  parts  ;  first  addressing  itself  to  the  point  he  was  arguing,  namely, 
whether  the  body  at  large  had  authority  to  make  the  byelaw  '!  The  latter  part  of 
It  was  that  on  which  the  case  was  decided,  namely,  that  the  bye-law  was  bad,  not 
being  made  by  the  body  at  large,  but  only  by  the  mayor  and  aldermen,  with  the  assent 

*  In  the  Con)p.  of  Feltmongers  r.  Davis,  1  B.  and  P.  100. 
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of  the  commonalty :  the  latter  words  made  no  difference,  for  the  commonalty  not 
being  assembled  to  assent,  the  bye-laws  were  to  be  made  by  the  mayor  and  aldermen 
only  ;  and  by  law  it  is  wholly  insupportable,  inasmuch  as  it  struck  out  an  integral 
body  of  the  electors. 

So  in  Newling  v.  Francis,  3  T.  R.  190,  an  objection  was  taken  to  a  bye-law  inde- 
pendent of  the  question,  whethei'  it  was  made  by  the  body  at  large  ?  And  the  bye- 
law  was  held  void,  inasmuch  as  it  gave  to  a  party  the  casting  vote,  a  privilege  wiiich 
the  corporation,  either  in  its  select  or  general  capacity,  had  no  authority  to  give  cither 
by  the  charter  or  at  common  law.  In  the  case  of  Hicks  v.  Launceston,  in  1st  Rolle's 
Ab.  513,  it  is  said  by  the  Court,  "  if  the  King  create  a  corporation  of  a  mayor  and 
"  eight  aldermen,  with  a  clause,  that  upon  the  death  or  amotion  of  any  alderman,  it 
"  should  be  lawful  for  the  mayor  and  the  rest  of  the  aldermen,  within  eight  days 
"  next  after  such  death  or  amotion  to  elect  another  alderman  in  his  place,  although 
"  there  be  no  election  within  the  eight  days,  yet  they  may  elect  an  alderman  at  any 
"  time  afterwards,  for  they  have  a  power  to  elect  another  as  incident  to  the  corpora- 
"  tion  created  ;  for  anciently  corpora-[254]-tions  had  no  such  clause  giving  them 
"  power  to  elect,  and  this  affirmative  power  does  not  toll  the  implied  power  incident 
"  to  the  corporation."  So  I  say  here,  the  affirmative  power  given  to  the  select  body 
does  not  take  away  the  power  incident  to  the  body  at  large,  in  a  case  where  the  power 
is  not  given  to  the  select  body. 

The  first  authority  1  think  it  neces.sary  to  trouble  you  with,  to  show  that  this 
bye-law  is  good  in  itself  is  the  case  of  The  Corporation  of  Colchester,  3d  Bulstrode, 
71,  which  was  decided  in  the  13th  of  James  the  First,  which  has  been  already  so  often 
stated  that  1  shall  not  repeat  it.  So  in  The  King  v.  Spencer,  in  3d  Burr.  1827,  by 
the  charter  of  Maidstone  the  power  of  electing  the  common  councilmen  was  in  the 
mayor,  jurats,  and  common  council.  The  mayor,  jurats,  and  common  council  made 
a  bye-law,  restricting  the  power  given  by  the  charter  to  the  mayor,  jurats,  and  com- 
monalty to  elect  a  common  councilman  ;  the  commonalty  had  a  power  to  vote  in 
the  election  of  a  common  councilman.  But  the  bye-law  said,  "  be  it  enacted,  that 
"  the  election  of  common  councilmen  in  future  be  made  by  the  mayor,  jurats,  and 
"  common  council,  and  such  of  the  common  freemen  as  have  resided  and  served 
■'  certain  offices  of  the  town."  The  Court  held  this  bye-law  was  bad,  for  this,  among 
other  reasons,  that  the  select  body  was  authorised  to  make  bye-laws,  and  they  were 
not  to  take  the  power  of  elections  from  others  and  give  it  to  themselves.  There  was 
a  similar  determination  in  The  King  v.  Cutbush,  4tli  Burr.  2204.  There  another 
bye-law  was  made  by  the  same  body,  after  The  King  r.  Spencer.  In  that  [255]  case 
the  Court  said,  "  it  is  made  by  a  part  of  the  corporation  to  dejirive  the  rest  of  their 
"  right  to  elect  without  their  consent.  The  charter  gives  this  right  to  the  whole 
body  of  the  commonalty,  the  bye-law  confines  it  to  the  narrow  compass  of  the  sixty 
"  seniors  only  :  this  expressly  contradicts  the  charter."  The  same  point  was  also 
decided  in  The  King  ti  Head  [4  Burr.  2521]. 

The  only  remaining  point  of  inquii-y  is,  whether  the  bye-law  is  legal  and  valid, 
regard  being  had  to  the  object  and  provision  of  the  said  bye-law  'l  Before  entering 
into  this  inquiry,  perha])s  it  would  be  desirable  to  call  your  attention  to  the  terms 
and  objects  of  the  bye-law,  which  appears  to  have  been  made  by  the  body  at  large. 
it  is  made  for  the  bettei-  rule  and  government  of  the  said  borough,  touching  and 
concerning  the  election  of  the  burgesses  of  the  said  borough,  and  their  interests. 
Though  it  is  said  to  be  made  for  the  better  rule  and  government  of  the  borough,  its 
main  object  is  touching  and  concerning  the  election  of  the  burgesses  of  the  said  borough 
for  the  time  then  to  come,  in  order  to  avoid  popular  confusion  and  disorder  in  such 
elections,  by  which  said  ordinance  or  bye-law  it  was  ordained  and  establislied,  that 
from  thenceforth  the  mayor  and  common  council  of  the  b(n-ough,  or  the  major  part 
of  them,  duly  assembled  together  for  that  purpose  within  the  said  borough,  shoukl 
and  might,  from  time  to  time,  and  at  all  times  thereafter,  by  themselves  and  without 
the  concurrence  or  assistance  of  the  rest  of  the  burgesses  of  the  said  borough,  elect 
a!id  choose  such  person  or  per.sons  to  be  a  burgess  or  burgesses  of  the  same  borougli 
as  to^hem,  [256]  the  said  mayor  and  common  council  of  the  said  borough  for  the 
time  being,  or  the  major  part  of  them,  so  assembled  as  aforesaid,  shall  seem  meet. 
The  apparent  object  of  the  bye-law  is  the  avoiding  popular  confusion  at  elections. 
Is  this  a  legitimate  object  t     On  this  point,  in  addition  to  the  authorities  before  cited 
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in  the  case  of  the  Corporation  of  Colchester,  reported  by  Bulstrode  [3  Bulst.  71  J, 
I  refer  you  to  the  well  known  Case  of  Corporations,  in  4th  Coke,  77  b,  which  having 
been  already  stated,  I  shall  not  trouble  you  with  repeating  it,  but  shall  only  just  advert 
to  the  observation  which  Lord  Coke  makes  on  the  resolution, — "  And  according  to 
"  this  resolution,  the  ancient  and  continual  usages  have  been  acknowledged  in  other 
"  ancient  cities  and  corporations,  and  God  forbid  that- they  should  now  be  innovated 
"  or  altered,  for  many  and  great  inconveniences  will  thereupon  arise,  all  which  the 
"  law  has  wisely  prevented,  as  appears  by  this  resolution. " 

The  next  case  with  which  1  shall  trouble  you  is,  The  King  v.  Ashwell,  12th  East, 
22.  That  case  is  so  similar  to  the  present,  that  I  feel  myself  called  upon  to  state  the 
particulars  of  it.  It  was  an  information  against  the  Defendant,  calling  on  him  to  show 
by  what  authority  he  used  and  exercised  the  office  of  one  of  the  aldermen  of  the  borough 
of  Nottingham.  To  this  it  was  pleaded,  that  Nottingham  was  immemorially  an 
ancient  town,  and  that  the  burgesses  at  the  time  of  granting  the  charter  were  imme- 
morially a  body  corporate,  and  that  during  all  that  time  there  had  been  and  now 
was  an  indefinite  number  of  burgesses  ;  that  King  Henry  the  Sixth  by  his  char- 
[257]-ter  confirmed  to  the  burgesses  to  be  a  corporation  by  the  name  of  "  The  mayor 
"  and  burgesses  of  the  town  of  Nottingham,"  and  that  the  then  burgesses  of  the  town, 
and  their  successors,  should  always  have,  in  the  place  of  two  bailift's  of  the  town,  two 
sheriffs,  to  be  chosen  from  themselves  in  the  manner  therein  mentioned.  He  farther 
granted  to  the  said  burgesses  and  their  successors,  and  their  heirs,  from  time  to  time, 
to  elect  from  themselves  seven  aldermen  for  life,  of  whom  one  was  to  be  mayor  ;  and 
that  upon  the  death,  departure,  or  amotion  of  any  alderman,  the  mayor  and  burgesses 
for  the  time  being  should  elect  one  other  burgess  from  themselves  into  the  office  of 
alderman,  and  that  the  aldermen  should  be  justices  of  the  peace  within  the  same  town. 
It  then  stated,  that  after  the  acceptance  of  that  charter,  namely,  on  the  first  of  May, 
1577,  the  then  ma3^or  and  burgesses  duly  made  a  certain  reasonable  bye-law,  not 
then  extant  in  writing,  for  the  avoiding  popular  confusion  and  tumult  in  the  election 
of  aldermen,  whereby  it  was  ordained  very  nearly  in  the  terms  of  that  bye-law  which 
is  the  subject  of  the  present  case.  The  object  was  to  elect  by  a  part  only,  without 
the  rest  of  the  burgesses.  A  verdict  having  been  found  for  the  Defendant  on  those 
issues,  before  Mr.  Justice  Le  Blanc,  at  Leicester,  a  rule  was  moved  for  and  obtained, 
caUing  on  the  Defendant  to  show  cause  why  judgment  of  ouster  should  not  be  entered 
against  him,  notwithstanding  the  verdict,  founded  on  an  objection,  that  the  bye- 
law  stated  in  the  Defendant's  plea  was  an  unreasonable  and  therefore  an  invalid  bye- 
law,  as  taking  the  right  of  election  of  aldermen  from  [258]  the  burgesses  at  large 
and  confining  it  to  a  select  body,  which  did  not  even  require  the  attendance  of  the 
majority  of  the  integral  parts  of  the  corporation  to  constitute  the  elective  assembly. 
But  this  objection  was  over-ruled  by  the  whole  Court.  What  my  Lord  EUenborough 
says  is  very  important  ;  he  says,  "  We  are  called  upon  to  pronounce  this  bye-law  to 
"  be  void  as  unreasonable,  because  it  restrains  the  right  of  electing  aldermen  to  a 
"  select  body,  which  before  was  possessed  and  exercised  by  the  body  at  large,  and 
"  therefore  it  is  argued,  that  it  affords  a  greater  chance  than  befoi-e  of  the  entire  non- 
"  attendance  of  the  electors,  or  at  least  that  there  needs  only  the  attendance  of  the 
"  mayor  and  one  other,  or  perhaps  two  other  burgesses,  in  order  to  constitute  a  good 
"  election  under  it,  and  that  the  chance  of  so  small  an  attendance  is  greater  under 
"  the  restricted  power  of  election  given  by  the  bye-law,  than  under  the  extended  right 
"  conferred  by  the  charter.  But  in  order  to  avoid  a  bye-law,  upon  the  ground  of 
"  its  being  unreasonable,  because  of  some  inconvenience  that  may  result  from  it, 
"  it  should  appear  to  be  a  probable  inconvenience,  for  one  can  hardly  predicate  of  any 
"  law  that  some  possible  inconvenience  may  not  result  from  it ;  but  is  it  likely  to 
"  happen  %  Now  this  bye-law  has  existed  for  above  two  hundred  and  thirty  years, 
"  and  during  all  this  time,  if  any  inconvenience  had  resulted  from  it,  it  was  competent 
"  to  the  corporation,  by  the  same  authority  which  enacted,  to  have  repealed  it.  But 
"  the  long  continuance  of  a  bye-law,  though  it  would  not  legalize  it,  if  it  were  not  in 
"  itself  legal,  is  fair  evidence  to  show  that  [259]  there  is  no  intrinsic  inconvenience 
"  in  it  ;  at  least  the  acquiescence  of  the  corporation  in  it  for  above  two  centuries  is 
"  a  fair  answer  to  any  theoretical  argument  of  inconvenience,  especially  when  it  is 
"  considered  that  they  might  have  relieved  themselves  from  the  inconvenience,  if 
"  it  existed  at  all,  at  any  hour  of  that  long  period,  by  repealing  the  bye-law.     Then 
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''  consider  what  the  bye-law  is  ;  it  is  a  delegation  of  the  right  of  election  by  the  in- 
"  definite  body  of  the  corporation  at  large  to  a  select  part  of  themselves,  consisting 
■'  of  such  of  the  burgesses  as  had  served  or  were  serving  certain  offices,  and  were  called 
"  livery  or  clothing  burgesses.  Such  a  bye-law  has  the  convenience  according  to  the 
"  opinion  of  the  Judges  in  the  Case  of  Corporations  [i  Co.  Rep.  77]  of  preventing 
"  popular  tumults,  and  therefore  it  was  approved  of  by  them.  It  is  not  open  to  the 
"  objection  which  prevailed  in  The  King  r.  Spencer  "  [3  Burr.  1827].  He  then  draws 
the  distinction  between  this  case  and  that  of  The  King  v.  Spencer  ;  for  that  there 
the  bye-law  imposed  on  the  corporate  character  of  the  electors  a  qualification  which 
was  quite  foreign  to  it,  and  then  he  adds,  "  I  do  not  say  that  any  thing  which  may  be 
"  done  by  charter  may  be  done  by  a  bye-law  ;  but  with  respect  to  elective  functions 
"  to  be  performed  by  the  body  at  large,  they  may  in  this  manner  delegate  them  to  a 
"  select  part  of  themselves  ;  and  I  cannot  say,  that  it  is  an  unreasonable  bye-law 
"  because  an  inconvenience  may,  by  bare  possibility,  result  from  it."  Mr.  Justice 
Grose  says,  "  It  has  been  settled  since  the  Case  of  Corporations,  that  a  bye-law  made 
"  for  that  purpose  is  valid  ;  the  reason  assigned  for  which  is  in  order  to  prevent  popular 
"  confusion  and  tumults  in  [260]  elections,  and  an  excellent  reason  it  is."  Mr.  Justice 
Le  Blanc  says, "  It  is  not  necessary  to  maintain  that  the  same  provision  must  be  reason- 
"  able  and  valid  in  a  bye-law  which  would  be  good  by  charter  or  prescription  ;  but 
"  it  is  sufficient  to  say,  that  it  is  no  more  unreasonable  to  provide,  that  a  particular 
"  number  of  the  whole  body,  should,  on  being  duly  assembled  for  the  purpose,  make 
"  such  election,  than  that  the  whole  number  should  elect."  And  Mr.  Justice  Bayley 
observes,  "  the  Crown  by  its  charter  may  impose  what  terms  it  pleases  ;  and  if  the 
"  parties  accept  the  charter  no  objection  can  be  made  on  the  ground  that  these  terms 
"  are  unreasonable  ;  but  where  the  question  is  upon  a  bye-law,  it  is  open  to  object  to 
■'  whatever  is  unreasonable  in  it.  But  I  see  nothing  unreasonable  in  this  bye-law  ; 
"  it  does  not  give  the  right  of  election  to  those  who  had  no  right  before  ;  it  does  not 
"  dispense  with  the  attendance  of  any  person  whom  the  charter  expressly  requires 
"  to  attend,  but  merely  to  avoid  popular  confusion,  the  corporation  made  a  bye-law, 
"  that  the  election  of  aldermen  should  be  made  by  a  certain  description  of  their  own 
"  body.  And  this  bye-law  only  operates  upon  the  body  at  large,  so  long  as  they  think 
"  fit  to  continue  it  ;  it  is  liable  to  be  reconsidered  by  them  at  all  times  ;  it  only  binds 
"  their  successors  so  long  as  the  successors  choose  to  be  bound  by  it,  for  the  same  body 
"  that  made  the  bye-law  may  repeal  it." 

In  comparing  the  charter  of  Nottingham  with  that  of  the  present  case,  it  appears 
that  it  raised  pretty  much  the  same  point  as  that  which  is  now  under  consideration. 
In  the  two  Maidstone  cases,  [261]  Lord  Kenyon  expressed  a  doubt, — but  that  has 
been  already  so  much  observed  upon,  that  I  will  not  trouble  you  upon  it.  The  Charter 
in  question  is  not  like  that  of  Nottingham  :  here  the  description  is  "  the  mayor, 
"  baihffs,  and  burgesses  ;  "  there  it  is  "  the  mayor  and  an  indefinite  number  of  bur- 
"  gesses."  The  charter  directs,  that  one  of  their  body  is  to  be  sworn  in  as  mayor  before 
his  predecessor,  the  late  mayor  ;  and  it  directs  that  there  should  be  thenceforth  one 
mayor,  two  baihffs,  and  twelve  discreet  men,  continually  I'esiding  in  the  borough, 
who  shall  be  called  aldermen.  The  aldermen,  as  well  as  the  bailiff's,  are  to  be  elected 
out  of  the  burgesses,  and  being  elected  bailiff  or  alderman,  they  still  are  burgesses. 
No  integral  part  of  the  body  is  excluded,  no  new  body  is  introduced.  The  exercise 
of  the  power  of  election  is  merely  narrowed  to  a  part  of  the  burgesses  themselves, 
namely,  the  mayor,  bailiffs,  and  aldermen,  who  have  become  so  from  the  general 
body  of  burgesses.  It  has  been  said  in  all  or  most  of  those  cases  which  are  authorities, 
that  this  bye-law  relates  to  the  election  of  such  officers  or  persons  who  from  necessity 
fill  the  same  office  ;  and  that  it  is  a  different  thing  whether  it  ia  a  bye-law  made  by 
the  same  body  whose  rights  are  affected,  or  a  bye-law  saying,  that  the  members  of  a 
corporation,  who  formerly  exercised  the  right  of  voting,  should  be  deprived  of  it. 
It  seems  to  me,  there  is  no  sufficient  ground  for  drawing  any  conclusion  from  that. 
In  The  King  r.  Bird,  13th  East,  367,  the  distinction  was  taken.  It  was,  however, 
further  observed,  that  having  debarred  the  whole  body  of  their  right  to  vote  in  the 
election  of  burgesses,  it  could  not  af-[262]-fect  the  sujiply  of  common  burgesses,  be- 
cause the  eldest  son  of  every  burgess  born  in  Nottingham,  and  the  younger  son  of 
every  person  born  in  Nottingham  serving  an  apprenticeship  to  any  trade,  and  all 
other  persons  serving  seven  years  at  Nottingham  to  any  burgess  of  Nottingham 
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was  entitled  on  attaining  twenty-one,  to  his  station  of  burgess  ;  so  that  that  fully 
|)rovide(l  for  the  number  of  burgesses  being  kept  up.  It  is  objected,  that  the  bye- 
law  ill  this  case  has  the  direct  tendencj'  to  keep  the  number  of  common  burgesses 
below  the  number  of  the  select  body,  who  have  an  interest  that  the  number  f)f  bur- 
gesses should  be  smaller  thau  that  of  the  select  body.  To  this  I  answer,  that  the 
purpose  of  the  bye-law  is  the  election  of  burgesses,  and  not  the  diminution  of  their 
number.  The  words  of  the  bye-law  have  been  mentioned,  I  will  not  therefore  trouble 
you  with  them.  But  I  would  also  say,  that  it  by  no  means  follows,  that  if  that  which 
is  suggested  were  probable,  namely,  that  the  tendency  of  it  was  to  bring  the  number 
of  burgesses  below  that  of  the  select  body,  that  the  bye-law  would  be  bad.  There  is  no 
duty  to  be  performed  by  the  common  burgesses  ;  it  can  require  therefore  no  partic- 
ular number  of  them.  All  that  is  necessary  to  be  done  is  to  be  done  by  the  select  body, 
whose  number  is  limited  ;  and  whenever  there  is  a  vacancy  in  that  body,  they  may 
elect  a  sufficient  number  of  the  common  burgesses,  from  whom  they  are  to  be 
taken  ;  and  with  respect  to  the  select  body,  they  may  meet  and  elect  a  suffi- 
cient number,  so  that  by  this  bye-law  the  same  effect  may  be  produced  by  the 
mayor  (who  is  always  one  of  the  select  body)  and  the  common  eouncilmen 
taking  on  [263]  themselves  the  election  of  common  burgesses,  as  if  it  were  in  the 
body  at  large. 

Upon  these  grounds,  therefore,  I  humbly  answer  the  cjuestion  proposed,  that  the 
bye-law  alleged  in  the  third  plea  is  a  legal  and  valid  bye-law,  having  regard  to  the 
purpose  and  object  of  the  provision. 

j\Ir.  Justice  Littledale. — On  the  first  part  of  the  ciuestion,  as  to  the  power  of  this 
corporation  to  make  bye-laws,  I  shall  consider,  first,  Whether  this  corporation  has 
the  power  to  make  bye-laws  independent  of  a  special  provision  in  the  charter  1  In 
the  next  place  I  shall  consider  the  general  law  on  the  subject,  having  regard  to  the 
provisions  of  this  particular  charter.  Now  there  is  no  doubt,  generally  speaking, 
that  a  corporation  has  the  power  of  making  bye-laws.  This  doctrine  is  fully  and 
clearly  laid  down  in  the  Sutton's  Hospital  case,  in  lOth  Coke,  31,  and  in  1st  Rolle's 
Abridgment,  51.3,  title  Corporation,  ().,  pi.  5  ;  Norris  r.  Staps,  Hob.  210  ;  and  The 
City  of  London  r.  Vanacker,  5th  Mod.  439  ;  and  1st  Lord  Raym.  496,  and  several 
other  reports  ;  and  it  is  also  laid  down  in  more  modern  cases  ;  but  it  is  not  necessary 
for  me  to  read  what  is  said  in  these  cases  with  regard  to  this  question. 

This  being  the  general  law  as  to  corporations,  it  is  to  be  seen  how  far  that 
may  be  altered,  if  there  be  a  charter  which  gives  a  power  to  the  select  body  to  make 
bye-laws.  If  there  be  a  general  power  given  to  the  select  body  to  make  bye-laws 
in  all  cases  whatever,  no  doubt  the  general  right  of  making  bye-laws  incident  to  the 
body  at  large  no  longer  remains  the  same.  If  a  power  be  given  to  the  select  body 
to  make  bye-laws,  extending  only  to  some  particular  cases,  then  the  question  is, 
[264]  whether  the  power  which  the  body  at  large  has,  is  taken  away  by  the  select 
body  only  in  these  particular  cases  '?  and  in  my  opinion  the  power  is  only  taken 
away  in  those  cases,  to  which  the  rights  of  the  select  body  extend.  The  law  says, 
the  power  is  incident  to  the  corporation  that  they  may  be  well  governed.  This  power 
of  well-governing  must  be  taken  to  extend  to  all  things  which  fall  within  the  province 
of  the  acting  body.  It  is  quite  clear,  and  follows  as  a  necessary  consequence,  that 
where  the  power  is  vested  in  the  select  body,  the  body  at  large  cannot  make  bye-laws, 
ordinances  and  regulations  which  are  necessary  for  the  good  order  and  government 
of  the  corporation.  In  Child  v.  The  Hudson's  Bay  Company,  2  P.  WiUiams,  209, 
Lord  Macclesfield  says,  "  A  corporation  has  an  implied  power  to  make  bye-laws  ; 
"  but  where  the  charter  gives  the  company  the  power  to  make  bye-laws  they  can 
"  only  make  them  in  such  cases  as  they  are  enabled  to  do  by  the  charter  ;  for  such 
"■  povver  given  by  the  charter  implies  a  negative  that  they  shall  not  make  bye-laws 
"  in  any  other  cases."  With  regard  to  the  question  before  him.  he  observed,  that 
the  corporation  had  a  power  of  making  bye-laws  for  the  purpose,— and  only  for  the 
purpose, — of  better  governing  the  company  and  for  the  managing  and  directing 
their  trade  to  Hudson's  Bay.  What  is  said  by  Lord  Macclesfield  applies  only  to 
cases  where  the  body  at  large  have  an  express  power  given  to  them. 

This  is  a  case  in  which  the  select  body  have  an  express  power  given  to  them  ;  and 
the  question  is,  whether  a  power  may  be  given  to  tlae  select  body  to  take  away  the 
power  of  the  whole  body,  so  far  [265]  as  relates  to  the  election  of  burgesses,  with  which 
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they  have  heretofore  had  nothing  to  do.  In  The  King  /•.  Head,  -tth  Bnrr.  2521, 
Lord  Mansfield  says,  "  The  body  at  large  had  no  power  to  make  bye-Laws,  because 
"  that  power  is  by  the  charter  given  to  the  common  council.  con.sisting  of  the  mayor 
"  and  aldermen  ;  and  the  common  council  could  not.  by  a  bye-law,  take  away  from 
"  the  body  at  large  the  right  of  election  which  the  charter  had  vested  in  the  whole 
"  body. "  The  first  jxirt  of  what  my  Lord  Mansfield  said  was  in  no  way  necessary 
for  the  decision  of  the  case. — the  power  of  the  body  at  large  was  not  in  (juestion, — • 
the  bye-law  was  not  made  by  the  body  at  large,  but  by  the  common  council.  The 
assent  of  the  commonalty  did  not  give  them  authority  to  make  the  bye-law,  and 
the  bye-law  was  bad  in  every  way.  No  doubt  if  a  charter  give  to  the  common  council 
the  power  to  make  bye-laws,  the  body  at  large  cannot  do  it.  That  may  be  all  that 
Lord  Mansfield  meant  to  state.  The  point  I  am  endeavouring  to  make  out  is,  whether 
the  select  body,  which  is  only  a  part  of  the  corporation,  can  have  authority  over  a 
subject  to  which  the  original  power  of  the  select  body  does  not  extend  1  Except 
the  two  cases  of  Child  /'.  The  Hud.son's  Bay  Company,  and  The  King  r.  Head,  there 
is  nothing  established  to  the  contrary  of  my  proposition.  Supposing  my  opinion 
to  be  well  founded,  it  will  be  as  well  to  consider  how  far  that  proposition  is  applicable 
to  the  charter  of  this  corporation. 

This  corporation  appears,  by  the  third  plea,  to  be  an  ancient  borough,  and  to 
have  had,  from  time  immemorial,  an  indefinite  number  of  burgesses  ;  and  in  the 
reign  of  Charles  the  Second  a  charter  was  [266]  granted  by  that  King,  giving  to  this 
corporation  the  name  of  "  mayor,  bailiff,  and  burgesses  of  the  borough  of  Chepping 
"  Wycombe,  in  the  county  of  Bucks,"  and  by  that  charter  it  was  provided,  that  there 
should  be  one  mayor,  two  bailiffs,  and  twelve  aldermen,  who  are  the  only  officers 
appointed  by  the  charter ;  and  then  the  charter  directs  that  "  the  mayor,  bailiffs, 
"  and  burgesses  of  the  borough,  and  their  successors,  or  the  major  part  of  them,  from 
"  time  to  time,  for  ever,  should  and  might  be  able  to  elect  so  many  and  such  other 
"  men,  inhabiting  or  not  inhabiting  within  the  borough,  as  to  them  should  seem 
"  most  expedient  to  be  burgesses  of  the  said  borough."  Then  it  goes  on  to  state,  that 
there  should  be  a  common  council,  and  "  the  King  did  thereby  grant  and  confirm  to 
"  the  mayor,  bailiff's,  and  burgesses,  that  the  aldermen  and  bailiffs  should  be.  and  be 
"  called,  the  common  council  of  the  borough,  and  that  the  mayor,  aldermen,  and 
"  bailiffs  of  the  borough,  and  their  successors,  for  the  time  being,  or  the  major  part 
"  of  them,  (of  whom  the  mayor  for  the  time  being  the  King  willed  to  be  one.)  might 
"  and  should  have  full  power  and  authority  to  frame,  constitute,  and  ordain  and 
"  make,  from  time  to  time,  such  reasonable  laws,  statutes,  and  ordinances  whatsoever, 
"  as  to  them  should  seem  good,  wholesome,  useful,  honest,  and  necessary,  according 
"  to  their  sound  discretion,  for  the  good  rule  and  government  of  the  burgesses,  arti- 
"  ficers,  etc.,  inhabitants  of  the  said  borough  aforesaid,  for  the  time  being,  and  for 
"  declaring  in  what  manner  and  order  the  aforesaid  mayor,  aldermen,  bailiffs,  and 
"  burgesses,  and  the  artificers,  inhabitants  and  resi-[267]-dents  of  the  borough  afore- 
"  said,  should  behave,  conduct,  and  carry  themselves  in  their  ofKces.  mysteries,  and 
"  business  within  the  .said  borough  and  the  limits  thereof,  for  the  time  being  ;  and 
"  otherwise  for  the  further  good  and  public  advantage  and  rule  of  the  same  borough, 
"  and  the  victualling  of  the  same,  and  also  for  the  better  preservation,  government, 
"  disposition,  letting,  demising  of  lands,  tenements,  po.sse-ssions,  revenues,  and  here- 
"  ditaments  to  the  aforesaid  mayor,  bailiffs,  and  burgesses,  and  their  successors  by 
"  the  said  letters-patent,  or  otherwise,  given,  granted,  assigned,  or  confirmed,  or 
"  thereafter  to  be  given,  granted,  or  assigned,  and  other  matters  and  causes  whatso- 
"  ever,  touching  or  in  any  ways  concerning  the  said  borough,  or  the  state,  right, 
"  and  interest  of  the  same  borough." 

Now  upon  the  best  consideration  I  can  give  to  the  case,  these  words  do  not  appear 
to  me  to  take  from  the  body  at  large  the  power  of  making  bye-laws  for  regulating 
the  election  of  burgesses.  Some  of  the  things  over  which  a  power  is  given  to  the 
common  council  relate  to  the  government  of  the  borough,  and  I  think  the  general 
words  can  only  appl}'  to  the  government  of  the  borough,  as  a  formed  borough,  with 
the  various  members  of  the  corporation  in  its  then  state  of  actual  existence,  and  that 
they  do  not  apply  to  the  case  of  new  persons,  who  were  thereafter  to  become  members 
of  the  borough,  with  whom  this  common  council  have  nothing  to  do.  The  election 
relates  to  a  different  body, — and  we  cannot  suppose  that  it  was  ever  meant  that  the 
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common  council  should  in  any  respect  regulate  the  election  of  burgesses,  unless  it 
was  expressed  by  the  words  of  the  charter. 

[268]  In  The  King  v.  Head,  4th  Burr.  2515,  Lord  Mansfield  says,  "  the  common 
"  council  could  not  by  a  bye-law  take  away  from  the  body  at  large  the  right  of  election, 
"  which  the  charter  had  vested  in  the  whole  body  ;  "  and  in  The  King  v.  Spencer, 
3d  Burr.  1827,  Lord  Mansfield  says,  "  It  appears  to  me,  that  where  the  power  of 
"  making  such  bye-laws  is  by  charter  given  to  a  select  body,  they  do  not  represent 
"  the  whole  comniunity,  and  therefore  cannot  assume  to  themselves  what  belongs 
"  to  the  body  at  large  ;  but  where  the  power  of  making  bye-laws  is  in  the  body  at 
"  large,  they  may  delegate  the  right  to  a  select  body,  who  become  the  representative 
"  of  the  whole  community."  Then  if  the  select  body  have  no  power  to  make  bye- 
laws  regulating  the  election  of  burgesses  in  the  present  case,  the  regulation  cannot 
be  made  at  all,  unless  it  be  by  the  body  at  large ;  and  this  consequence  will  follow, 
that  though  the  corporate  body  has  the  power  to  make  bye-laws,  yet  no  regulation 
can  be  made  at  all  for  the  election  of  burgesses.  Independent  of  other  inconvenience, 
this  construction  leaves  the  power  to  make  bye-laws,  in  particular  cases,  unexercisable. 

But  another  ground  on  which  I  think  the  body  at  large  have  the  power  of  making 
bye-laws  for  this  purpose  is  this,  that  by  the  charter  express  power  is  given  to  the 
corporation  at  large  to  elect  those  burgesses,  without  whom  the  King's  grant  caimot 
be  made  useful.  Whatever  is  necessary  to  effect  the  objects  of  the  charter  passes 
by  the  grant ;  that  rule  is  so  clearly  established,  and  the  authorities  are  so  numerous 
that  it  is  quite  unnecessary  to  state  any  of  them.  I  consider  that  [269]  this  express 
power  to  elect  is  incident  to  the  corporation,  as  well  as  every  thing  that  is  essentially 
necessary  to  carry  the  object  of  the  Crown  into  effect. 

Then  it  may  be  said,  you  cannot  consider  any  thing  as  incident  to  the  power  of 
election,  except  what  is  essential  and  necessary  to  carry  it  into  efl'ect,  and  that  this 
bye-law  is  not  essential  and  necessary.  But  I  think  the  terms  of  the  charter  are 
not  to  be  so  limited  ;  I  think  that  the  power  to  elect  burgesses  includes  a  power  to 
make  all  reasonable  regulations,  which  the  common  law  allows  for  the  constant  exercise 
of  that  right.  In  the  case  of  The  King  v.  Bird  [13  East,  367],  it  was  held,  that  where 
there  was  a  power  to  make  new  burgesses  ;  a  power  to  make  new  burgesses  includes, 
as  incidental  to  it,  the  power  of  adding  to  the  number  of  electors.  That  is  the  ground 
on  which  it  is  expressly  decided  by  the  authorities,  and  I  think  the  incidents  to  the 
grant  are  not  confined  to  those  cases  where  it  is  actually  necessary,  but  that  it  includes 
all  that  the  common  law  can  give.  One  argument  used  as  to  the  power  remaining 
in  the  body  at  large  is,  that  by  this  charter  so  extensive  a  power  is  given  to  the  common 
council,  that  it  cannot  be  presumed  the  Crown  meant  the  body  at  large  should  have 
that  power.  But  I,  for  one,  cannot  feel  the  force  of  that  argument,  because  if  it  be 
once  conceded  that  the  power  of  the  common  council  does  not  extend  to  the  whole 
object  of  making  bye-laws,  any  other  authority  they  have  is  quite  immaterial  to  the 
question. 

But,  I  now  come  to  the  second  part  of  the  question,  as  to  the  bye-law.  And  here 
a  general  observation  has  been  made,  namely,  that  the  [270]  power  to  elect  is  not 
given  to  the  mayor,  bailiffs,  and  burgesses  generally,  but  to  the  mayor,  bailiffs,  and 
burgesses,  or  the  major  part  of  them  ;  the  charter  expressly  says,  "  or  the  major 
"  part  of  them."  I  think  there  is  not  much  weight  in  that,  for  it  has  so  been  laid 
down  in  a  variety  of  cases,  where  the  charter  spoke  of  the  majority  of  the  corporation. 
I  think  this  clause  of  the  charter  gives  the  power  to  the  corporate  body.  You  may 
put  the  common  case  where  aldermen  may  be  substituted  for  the  burgesses  at  large, 
in  order  to  avoid  popular  confusion.  Rex  a.  Bird,  12th  East,  385,  and  the  doctrine 
is  fully  illustrated  in  4th  Coke,  77  b.  I  need  not  read  the  general  proposition,  which 
establishes,  that  for  avoiding  popular  confusion,  the  mayor,  bailiffs,  and  other  officers 
are  to  be  elected  by  a  select  number  of  the  principal  part  of  the  commonalty  and 
burgesses  ;  it  will  be  found  fully  laid  down  in  Bulstr.  71,  and  Jenk.  273  :  these  are 
not  the  only  cases  on  the  subject :  the  same  rule  is  still  recognised  in  several  modern 
authorities.  The  particular  circumstances  of  several  of  them  have  been  so  fully 
stated  by  some  of  my  learned  brothers,  that  it  is  unnecessary  to  recur  to  them. 

Cases  have  occurred,  where  questions  have  arisen  as  to  the  application  of  the 
rule,  as  in  The  King  v.  Spencer,  in  3  Burr.  1827,  whei-e  the  power  of  electing  the 
common  councilmen  was  granted  to  the  mayor,  jurats  and  commonalt v,  or  the  major 

96 


R.   V.   WKSTWOOI)  I  18:)()|  IV  BLIGH  N.  S. 

part  of  them  :  And  thoy  miide  a  bye-law  to  rt'straiu  the  luiiuber  of  electors  to  the. 
mayor,  jurats,  common  council,  and  such  common  freemen  as  resided  in,  and  served 
for  a  year  as  churchwarden  and  overseers,  for  the  town  and  parish  of  [271]  Maid- 
stone, or  the  major  part  of  them.  But  it  was  lield,  that  such  a  bye-law,  narrowing 
the  number  of  electors,  could  not  be  supported  ;  for  it  was  not  made  by  the  com- 
petent body,  for  it  was  to  the  exclusion  of  the  commonalty,  and  moreover  neither 
could  they  limit  the  right  of  election  to  persons  not  named  in  the  charter,  namely, 
such  of  the  common  freemen  as  had  resided  in,  and  had  served  for  a  year  the  office 
of  churchwarden  and  overseers  of  the  poor.  In  The  King  v.  Cutbush,  4th  Burrows 
[l)"205],  the  bye-law  was  made  by  the  mayor,  jurats,  and  common  council,  to  confer 
the  right  of  election  on  the  mayor,  jurats,  and  common  council,  and  si.xty  senior 
common  freemen.  There  the  bye-law  was  held  bad,  because  the  I'ight  of  election 
was  in  the  mayor,  jurats,  and  commonalty,  to  whom  the  power  of  election  by  the 
charter  was  given.  Then  in  The  King  v.  Head  and  others  the  freemen  of  Helston, 
in  4th  Burrows  [2515],  which  I  before  referred  to,  the  burgesses  were  incorporated 
by  the  name  of  the  mayor  and  commonalty,  and  by  the  charter  four  aldermen  were 
created,  who,  with  the  mayor,  were  to  be  the  common  council,  and  they  had  a  power 
to  make  bye-laws.  The  right  of  election  was  in  the  mayor  and  commonalty,  with 
the  aldermen  ;  and  the  common  council  with  the  assent  of  the  connnonalty,  made 
a  bye-law  that  the  mayor  and  aldermen,  exclusive  of  the  commonalty,  should  elect 
the  burgesses,  and  it  was  held  bad,  because  it  excluded  the  commonalty.  It  will 
be  observed  also,  that  there  an  integral  part  of  the  electors  was  excluded,  namely, 
the  commonalty,  for  the  power  of  election  was  in  the  mayor,  aldermen,  and  com- 
monalty, and  therefore,  [272]  they  could  not  exclude  the  commonalty,  who  were 
by  these  means  not  represented.  It  may  be  observed,  also,  that  the  bye-law  was 
irregular,  first,  because  it  was  not  made  hy  the  mayor  and  aldermen  only,  who  had 
the  power  to  make  bye-laws  ;  they  called  on  the  commonalty  to  assist,  not  as  forming 
part  of  the  meeting,  therefore,  under  the  charter  it  was  bad.  Secondly,  it  was  bad 
under  the  general  powers  in  a  corporation,  because  the  aldermen,  as  a  body,  were 
not  the  corporation,  as  the  mayor  and  commonalty  were  the  corporation,  anil  the 
commonalty  were  called  only  to  assist,  and  did  not  form  an  integral  part  of  the  meet- 
ing. Thirdly,  it  was  bad,  because,  if  made  by  the  mayor  and  aldermen  only,  they, 
as  a  select  body,  had  no  right  to  make  bye-laws  as  to  elections,  where  the  right  was 
vested  in  the  mayor  and  commonalty,  together  with  the  aldermen. 

Then  in  The  King  v.  Ashwell,  which  is  in  12th  East,  22,  the  right  of  electing 
aldermen  was  given  by  the  charter  to  the  mayor  and  burgesses,  who  made  a  bye- 
law,  restricting  the  electors  to  the  mayor  and  certain  of  the  burgesses,  namely,  the 
recorder,  aldermen,  and  coroners,  common  councilmen,  and  such  of  the  burgesses 
as  had  served  the  office  of  chamberlain,  and  such  bye-law  was  held  good.  In  The 
King  V.  Bird,  13th  East,  367,  the  right  of  election  of  burgesses  was  by  the  charter 
in  the  mayor  and  burgesses,  being  the  corporate  body  ;  the  mayor  and  burgesses 
made  a  bye-law  to  restrain  the  number  of  electors,  to  the  mayor,  aldermen,  and  eighteen 
burgesses  there  mentioned,  and  the  defendant  was  elected  under  the  bye-law.  No 
doubt  was  entertained  [273]  as  to  the  general  right  of  the  corporate  body  to  make 
a  regulation  to  limit  the  number  of  electors,  and  the  defendant  was  held  well  elected. 
This  is  the  last  case  on  the  subject,  and  in  all  these  cases  the  general  power  of  the 
corporate  body  is  admitted.  Then  questions  may  arise,  Whether,  admitting  the 
general  right  of  the  corporate  body,  this  restriction  falls  within  the  principles  of  law  1 
And  one  objection  may  be,  that  the  aldermen  do  not  fairly  represent  the  burgesses, 
because  there  is  no  doubt,  that  in  the  body  created  by  the  bye-law  or  regulation  the 
burgesses  must  be  represented.  I  am  very  free  to  admit,  that  there  is  as  little  repre- 
sentation of  the  burgesses  as  one  can  well  imagine,  and  much  less  than  has  occurred 
in  any  of  the  cases  ;  but  still  they  do  in  a  small  degree  represent  the  burgesses.  The 
aldermen,  by  being  elected,  do  not  cease  to  be  burgesses,  they  are  still  burgesses, 
though  with  more  authority  ;  they  are  not  an  integral  part  of  the  corporation.  If 
there  be  a  meeting  of  the  body  corporate,  which  consists  of  the  mayor,  bailifl's,  and 
burgesses,  it  is  not  necessary  that  any  of  the  aldermen  should  be  present,  and  if  they 
are  present,  they  do  not  vote  as  aldermen,  but  as  burgesses.  The  aldermen  are  elected 
by  the  mayor  and  the  residue  of  the  aldermen.  So  tluit,  though  remotely,  the  bur- 
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gesses  have  sometliing  to  say  to  the  elections,  and  I  think  the  aldermen  may  be  con- 
sidered as  repiesenting  the  linrgesses,  and  they  are  only  a  dift'eient  body  from  the 
burgesses  at  large,  when  in  their  quality  of  aldermen,  they  are  t(j  discharge  the  various 
duties  assigned  to  them.  It  must  be  observed  also,  that  this  mode  of  election  is  that, 
which  was  [274]  adopted  by  custom  before  the  charter  in  question,  and  therefore, 
one  may  well  presiune  that  it  was  a  reasonable  mode  of  election,  and  not  attended 
with  any  prejudice  or  inconvenience  to  the  general  interest,s  of  the  corporation  ;  and 
though  that  cannot  be  taken  into  consideration  in  considering  the  effect  of  the  second 
plea,  because  the  facts  stated  in  one  plea  cannot  be  brought  to  bear  ujion  the  facts 
in  another  plea,  so  as  to  affect  the  construction  of  that  plea,  yet  one  may  at  all  event.s 
put  a  supposition  that  such  a  mode  of  election  might  exist  before  the  charter.  It 
may  be  said,  that  the  rule  laid  down  in  the  Case  of  Corporations  does  not  extend  to 
burgesses,  but  only  to  the  higher  corporate  officers,  and  that  the  language  of  the 
resolution  is  only  applied  to  them.  But  the  same  reason  applies  to  burgesses  that 
does  to  the  higher  officers  of  the  corporation,  and  there  is  even  a  still  stronger  reason 
"  for  avoiding  popular  tumult  and  confusion,"  because  the  election  of  burgesses  is 
of  more  frequent  occurrence  than  that  of  the  higher  officers.  The  case  of  The  King 
«'.  Head  was  that  of  the  election  of  a  burgess,  and  no  distinction  was  made  between 
a  burgess  and  any  superior  officer  of  the  corporation.  The  King  r.  Bird  was  also 
the  case  of  a  burgess,  and  no  distinction  was  taken  by  the  Coui't  between  him  and 
other  officers.  The  point  was  noticed  in  the  argument,  but  not  in  the  judgment. 
It  has  been  held,  indeed,  as  appears  by  the  4th  Inst.  48,  that  if  the  corporate  body 
at  large  have  a  I'ight  to  elect  members  of  parliament  they  cannot  delegate  that  power 
to  a  select  body,  but  that  is,  because  it  is  considered  as  for  the  benefit  of  the  public 
that  they  should  all  have  votes,  and  it  is  not  to  be  com-[275]-pared  to  the  case  of  the 
election  of  mayors  and  other  officers  of  corporations.  If  the  bye-law  be  found  incon- 
venient, the  corporate  body  may  repeal  it  by  the  same  authority  by  wliich  they  made 
it,  and  therefore  if  any  mischief  be  likely  to  arise,  they  may  correct  it  themselves. 

I  am  therefore  of  opinion  that  this  is  a  good  and  valid  bye-law. 

Mr.  Baron  Garrow. — In  a  case  where  I  can  only  explain  my  reason  for  thinking 
this  a  good  bye-law,  by  going  over  details  in  a  less  lucid  order  than  has  been  used 
in  the  arguments  addressed  to  you  by  my  two  very  learned  brethren  who  have  pre- 
ceded me,  I  shall  simply  state  the  conclusion  to  which  I  have  arrived,  without  troubling 
you  with  the  cases  they  have  cited,  or  offering  any  observations  upon  them.  After 
having  exercised  the  best  judgment  that  belongs  to  us,  in  order  to  prepare  ourselves 
in  a  clear  and  proper  manner  to  answer  the  questions  you  have  been  pleased  to  propose, 
I  am  one  of  those  who  concur  in  the  opinion  which  has  been  pronounced  by  the  two 
learned  judges  who  have  just  addressed  you.  I  sliall  only  state  that  I  did  entertain 
some  doubt  on  the  question,  whether  the  corporation  had  the  power  of  delegating 
this  right  to  the  select  body  ?  but  I  have  at  length  arrived  at  a  step  where  I  liave 
satisfied  my  own  mind  that  they  have  that  power  :  and  after  the  conflicting  opinions 
of  the  C'ourt  below,  however  difficult  it  might  appear  to  decide,  whether  this  was 
or  was  not  a  legal  bye-law  l  if  the  question  is  put  to  me  whether  it  is  or  is  not,  I  am 
prepared  to  say  that  it  is  not  only  a  legal,  but  a  convenient  and  meritorious  and  useful 
bye-law.  I  [276]  have  thus  briefly  stated  my  opinion,  because  I  thought  the  con- 
venience of  the  House  would  be  best  consulted  by  such  a  course. 

Mr.  Justice  Park. — The  question  that  has  been  proposed  to  the  judges  is  ex- 
tremely concise,  and  brings  the  matter  to  a  single  point ;  and  notwithstanding  the 
very  great  length  of  the  argument  in  the  Court  below,  and  the  elaborate  judgment 
of  two  of  my  learned  brothers,  who  have  preceded  me  on  the  same  side,  I  shall  be 
extremely  brief,  agreeing  entirely  as  I  do  with  my  three  learned  brothers,  Garrow, 
Littledale,  and  Gaselee,  in  tlie  opinion  they  have  just  pronounced. 

The  question  is.  whether  the  alleged  bye-law  stated  in  the  third  plea  is  a  legal  and 
valid  bye-law,  having  regard  as  well  to  the  power  of  making  bye-laws,  in  that  plea 
mentioned,  as  to  the  object  and  provisions  of  the  bye-law  itself  '?  The  third  plea 
has  been  so  often  under  your  observation  that  I  should  think  it  waste  of  time  to  state 
it  again. 

I  take  it  to  be  quite  clear,  ever  since  the  case  of  Sutton's  Hospital  [10  Co.  Rep. 
.30  b],  that  the  power  of  making  bye-laws  is  incident  to  every  corporation,  where 
such  incidental  power  is  not  restrained  by  the  words  of  the  charter.     The  generality 
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of  tliat  incidontal  power  is  restrained  by  giving  a  power  to  the  select  liody  to  make 
bye-laws  in  certain  cases.  1  admit,  that  if  the  power  be  given  to  a  select  body  to  make 
bye-laws  in  all  cases,  that  the  general  inherent  power  is  entirely  taken  away  from 
the  body  at  large.  But.  on  the  other  hand,  it  seems  to  me  no  less  deal'  that  if  a  special 
power  be  only  given  in  certain  cases,  the  general  authority  in  all  otiicr  cases  remains 
in  the  body  at  large. 

Let  us  see  what  is  the  power  to  make  bye-laws  [277]  that  is  given  to  the  select 
body  :  it  is,  that  the  mayor,  aldermen,  and  bailiff's  of  the  borough,  and  their  successors, 
who  are  the  select  body  of  this  corporation  for  the  time  being,  or  the  major  part  of 
them,  (of  whom  the  mayor  for  the  time  being  the  said  late  king  willed  to  be  one,) 
"  might  and  should  have  full  power  and  authority  to  frame,  constitute,  ordain,  etc. 
"  etc.  etc.  and  other  matters  and  causes  whatsoever  touching  or  in  anywise  concerning 
"  the  said  borough,  or  the  state,  right,  and  interest  of  the  same  borough."  My  brother, 
Mr.  Justice  James  Parke,  seems  to  lay  great  stress  upon  the  words  "  and  other  matters 
"  and  causes  whatsoever  touching  or  in  anywise  concerning  the  said  borough,  or 
"  the  state,  right,  and  interest  of  the  same  borough."  These  words  are  certainly  very 
large.  This  is  the  power  given  by  the  charter  to  the  select  body  to  make  bye-laws, 
and  if  the  bye-law  in  question  fall  within  any  of  the  powers  herein  contained,  there 
is  an  end  of  the  question.  But  it  was  admitted  in  the  argument  in  the  Court  below, 
and  I  own  until  this  day  I  never  heard  it  disputed,  that  the  select  body,  to  whom  the 
power  I  have  just  recited  is  granted,  would  not  have  authority  to  make  the  bye-law 
in  question,  inasmuch  as  it  would  enable  them  as  a  select  body  to  make  a  law  to  diminish 
the  power  of  the  body  at  large.  This  has  been  questioned  in  argument  to-day,  but 
that  argument  seems  to  me  to  have  been  extremely  well  answered  by  my  learned 
brothers  Littledale  and  Gaselee. 

Then  if  it  be  true  that  every  corporation  at  large  has  an  incidental  power  to  make 
bye-laws,  except  so  far  as  it  is  restrained  by  the  express  words  of  the  charter,  and  if 
it  be  admitted  that  this  bye-law  [278]  does  not  fall  within  the  words  of  the  special 
authority,  it  seems  to  be  a  necessary  consequence  that  all  that,  which  the  king  has 
not  expressly  taken  away,  remains  in  the  body  at  large. 

But  it  is  said  that  a  different  doctrine  relative  to  this  point,  is  laid  down  in  The 
King  V.  Head,  4th  Burr.  2515.  But  with  all  due  respect  to  those  who  urge  that 
point,  it  seems  to  me  that  no  two  cases  can  be  more  dissimilar.  In  that  case  the  body 
at  large  had  no  power  of  making  bye-laws,  but  the  mayor  and  aldermen,  and  the 
mayor  and  aldermen  only  ;  they  were  the  select  body.  The  bye-law  was  made  by 
the  mayor  and  aldermen  with  the  assent  of  the  commonalty,  which  ought  not  to 
have  been,  because  the  commonalty  were  not  authorized  to  be  parties  to  such  a  law. 
By  the  charter  the  right  of  election  of  burgesses  was  expressly  given  to  the  mayor, 
aldermen,  and  commonalty  of  the  borough,  whereas  the  bye-law  struck  out  an 
integral  part  of  the  corporation, — namely,  the  commonalty, — and  it  could  therefore 
be  of  no  avail  as  they  had  no  right  conferred  on  them  for  making  such  a  bye-law. 

Therefore  I  think,  that  the  case  before  you  cannot  be  governed  by  the  case  of 
The  King  v.  Head.  I  think  the  corporation  at  large  had  the  power  to  make  this 
species  of  bye-law,  it  not  being  a  matter  or  cause  intended  by  the  King  in  his  charter 
to  be  included  in  the  power  given  by  him  to  the  select  body. 

But  it  is  said,  that  even  if  the  corporation  had  tlie  power  of  making  such  a  bye- 
law,  this  is  void,  because  it  transfers  the  right  of  election  of  burgesses  to  the  mayor 
and  common  council  without  the  assistance  of  the  rest  of  the  burgesses  of  the  [279] 
borough,  and  it  is  therefore  unreasonable,  and  varies  the  constitution  of  the  borough, 
striking  off  an  integral  part  of  the  corporation.  On  this  point  there  is,  I  understand, 
less  difference  of  opinion  among  my  brethren  than  on  the  former  question. 

What  then  is  the  bye-law  1  It  is  set  out  "  that  the  mayor,  bailiffs,  and  burgesses 
"  of  the  borough, "  (that  is  the  body  at  large  by  their  corporate  name,)  "  or  the  major 
'■  part  of  them,  being  in  due  manner  met  and  assembled  for  that  purpose  within  the 
"  said  borough,  did,  then  and  there,  duly  make  a  certain  ordinance  or  bye-law  for  the 
"  better  rule  and  government  of  the  said  borough,  touching  and  concerning  the 
"  election  of  the  burgesses  of  the  said  borough  for  the  time  to  come,  in  order  to  avoid 
"  popular  confusion  and  disorder  on  such  elections,  by  which  it  was  ordained  and 
"  established  in  manner  following,  namely, — that  from  thenceforth  the  mayor  and 
"  common  council  for  the  borough,  or  the  major  part  of  them  duly  assembled  together 
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"  for  that  purpose  witliin  tho  said  boroiinjli,  slionld,  and  nii^ht  from  time  to  time 
"  and  at  all  times  tlun-eaftor,  by  themselves,  and  without  tho  conpuri'cnce  or  assist- 
"  ance  of  the  rest  of  the  burgesses  of  the  said  borough,  elect  and  choose  such  person 
"  or  persons  to  be  a  burgess  or  burgesses  of  the  same  borough  as  to  theni  should  seem 
"  meet." 

Now,  I  discover  nothing  illegal  or  unreasonable  in  this.  If  it  be  inconvenient,  it 
has  been  well  said,  the  same  authority  which  made  the  rule,  may  in  due  foi-ui  abrogate 
it.  It  seems  to  have  been  introduced  to  avoid  confusion  in  the  [280]  corporation, 
and  that  although  the  charter  confers  the  right  of  election  on  the  mayor,  bailift's, 
and  burgesses  generally,  it  has  been  thouglit  better  that  a  less  number  than  the  whole 
should  actually  make  the  election. 

In  stating  this,  I  am  stating  nothing  new.  This  was  declared  to  be  tlie  ancient 
law — even  before  the  time  of  Lord  Coke — the  ancient  law  used  in  all  corporations. — 
[The  learned  Judge  here  stated  the  Case  of  Corjjorations  from  Coke,  5  Rep.  77,  b, 
and  then  proceeded.] — This  is  the  declared  law,  and  it  has  been  acted  on  ever  since ; 
and  to  be  sure  it  is  most  desirable  that  every  thing  that  can  tend  to  prevent  popular 
tumult,  which  is  constantly  occurring  at  the  election  of  burgesses,  where  the  election 
happens  to  be  in  the  whole  body  of  burgesses,  should  be  enforced. 

In  the  case  of  the  King  r.  Ashwell,  12  East,  22,  the  charter  gives  the  power  of 
electing  aldermen  to  the  mayor  and  burgesses  of  Nottingham,  the  aldermen  were 
to  be  choisen  from  among  them.  By  a  bye-law  made  in  1577,  for  avoiding  popular 
confusion  and  tumult :  It  was  enacted,  "  on  the  election  of  aldermen,  that  the  mayor 
"  and  certain  of  the  burgesses  of  the  town,  and  the  recorder,  without  the  concurrence 
"  or  assistance  of  the  other  burgesses,"  (in  the  very  words,  as  you  see,  of  the  present 
bye-law,)  "  should  elect,"  etc.  In  that  case  it  was  held  that  such  a  bye-law  was  good, 
for  it  was  not  cutting  off  any  integral  part,  as  was  said  in  arguing  the  case,  but  it  was 
only  limiting  the  numbers  of  that  body.  Lord  Ellenborough  .says  it  is  not  unreasonable 
nor  is  it  inconvenient ;  but,  if  it  be  found  inconvenient,  [281]  his  Lordship  .says, 
(as  I  have  presumed  to  say,)  that  it  is  competent  to  the  corporation,  by  the  same 
authority  with  which  they  enacted  it,  to  repeal  it.  Mr.  Justice  Bayley,  on  this  point 
of  inconvenience,  says,  that  such  a  law  binds  none  who  succeed  in  the  corporation, 
unless  they  choose  to  be  bound  by  it.  It  only  binds  the  successors  of  all,  who  choose 
to  be  bound,  and  the  same  body  that  passed  it,  may  also  repeal  it. 

The  bye-law  in  this  case  also  has  existed  upwards  of  one  hundred  and  fifty  years, 
and  during  that  time  it  has  never  been  found  so  inconvenient  as  to  induce  the  cor- 
poration of  this  borough  to  alter  it. 

In  the  next  case.  The  King  v.  Bird,  13th  East,  367,  where  the  Court  of  King's 
Bench  seems  to  have  been  composed  of  the  same  judges  as  in  The  King  r.  Ashwell, 
one  of  the  questions  was,  Whether  it  was  competent  to'  a  corporation  at  large,  where 
the  power  of  making  elections  was  incident  to  the  corporation,  or  was  in  them  by 
prescription,  to  delegate  it  to  a  select  part  of  themselves,  and,  consequently,  whether 
a  bye-law  so  made  was  good  in  itself  'I 

As  to  the  latter  point,  on  which  my  learned  brotliers  have  spoken  so  elaborately, 
I  am  of  opinion  that  it  is  not  only  a  good,  but  a  very  good  bye-law,  calculated  to  exclude 
popular  confusion  in  the  election  of  burgesses,  and  agreeable  to  the  doctrine  of  the 
Case  of  Corporations.  I  see  no  reason  why  it  should  not  have  been  as  much  applicable 
to  the  election  of  burgesses,  as  to  the  higher  orders  of  the  corporation  in  the  time  of 
Lord  Coke. 

Therefore,  in  reply  to  the  question  proposed,  [282]  but  with  sorrow,  that  I  have 
to  differ  in  opinion  with  some  of  my  learned  brothers,  whose  opinions  I  unfeignedly 
respect,  I  answer,  that  I  am  of  opinion  that  the  bye-law  stated  in  the  third  plea  on 
this  record,  having  regard  as  well  to  tlie  power  of  the  corporation  at  large,  as  to  the 
object  and  intention  of  the  bye-law  itself,  is  a  good  and  valid  bye-law. 

Mr.  Justice  Bayley. — With  very  great  respect  for  those  of  my  learned  brethren, 
who  differ  from  me,  and  greatly  regretting  that  I  dift'er  from  them,  I  am  constrained 
to  say  that  I  am  of  opinion  this  bye-law  is  not  ft  legal  and  valid  bye-law,  regard  being 
had  as  well  to  the  power  of  making  bye-laws  given  to  this  corporation  by  the  charter 
mentioned  in  the  third  plea,  as  to  the  object  and  provision  of  the  bye-law  itself.  The 
objections  which  occurred  to  my  mind  against  the  validity  of  this  Ijyc-law  were  men- 
tioned by  me  when  the  case  came  before  His  Majesty's  Court  of  King's  Bench,  and 
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it  would  be  a  waste  of  time  to  repeat  them.  I  beg,  therefore,  only  to  call  your  attention 
to  those  further  reasons,  which  have  struck  my  mind  after  liaving  had  the  oppor- 
tunity of  hearing  the  argiunents  at  the  bar. 

1  propose  for  consideration  two  propositions  :  the  first  is,  that  where  the  Crown, 
either  in  an  existing  prescriptive  corporation,  or  in  one  newly  created,  gives  a  power 
of  making  bye-laws  to  a  select  part  of  that  corporation,  it  has  put  an  end  to,  in  a  pre- 
existing corporation,  or  has  prevented,  in  a  newly-created  corpoiation,  any  right 
of  making  bye-laws  in  the  corporation  at  large ;  unless  it  can  fairly  be  inferred, 
from  the  limited  extent  to  which  the  power  of  the  select  body  is  confined,  [283]  or 
from  the  nature  and  importance  and  well-being  of  the  corporation,  that  it  should 
have  a  power  to  which  the  power  of  the  select  body  does  not  extend  ;  or  that  it  might 
have  been  the  intention  of  the  Crown,  in  addition  to  the  power  given  to  the  select 
body,  to  give  a  more  extensive  power  to  the  body  at  large,  as  also  that  it  was  the  object 
of  the  Crown  that  there  should  be  such  co-extensive  power  in  the  instance,  in  which 
the  body  at  large  have  taken  on  them  to  make  a  bye-law.  I  mention,  as  my  second 
proposition,  that  in  this  instance  the  objection  occurs  that  the  Crown  never  could 
have  intended  to  allow  the  body  at  large  the  po\fer  of  making  such  a  bye-law  as  that, 
which  has  been  made  in  the  present  case,  the  bye-law,  in  my  ajiprehension,  being 
a  fraud  on  the  constitution  of  the  borough. 

By  the  charter  the  right  of  making  bye-laws,  in  this  corporation,  is  given  ex- 
clusively to  the  body  at  large,  and  whether  the  common  council  had  or  had  not,  from 
time  immemorial  up  to  the  time  of  the  charter,  the  same  power,  the  third  plea  does 
not  seem  to  state.  It  contains  no  allegation  upon  this  point,  and  though  1  concede  that 
the  power  of  making  bye-laws  is  primi'i  facie  in  the  corporation  at  large ;  yet  to  warrant 
the  founding  an  argument,  that  by  the  charter  the  sole  right  of  making  bye-laws 
was  in  the  corporation  at  large,  I  am  disposed  to  think,  that  it  ought  to  have  been 
stated  expressly  (and  not  to  have  been  left  uncertain,)  that  the  corporation  had  the 
sole  right  up  to  the  time  of  granting  the  charter,  more  especially  when  the  power 
of  the  select  body  is  stated  in  this  plea  not  merely  in  what  would  be  the  proper  form, 
but  is  also  confirmed  [284]  by  mention  of  the  jirobable  course,  when  such  a  power 
has  been  given.  I  cannot,  however,  find  any  express  authority  on  this  point,  and 
I  shall  content  myself  with  noticing  but  one  or  two  as  I  jmss  along,  it  being  my  opinion 
that  if  the  corporation  at  large  had  the  right  prior  to  the  time  of  the  charter,  the 
effect  of  the  charter  was  to  alter  it  in  conformity  to  the  bye-law. 

The  power  given  by  the  charter  is  undoubtedly  a  power  of  making  bye-laws  for 
the  government  of  the  borough,  and  merely  for  that  purpose,  and  no  bye-law  has 
been  suggested  by  any  of  the  learned  Judges  who  have  preceded  me,  except  that 
which  is  the  subject  of  this  case,  which  will  not  be  within  the  compass  of  the  express 
power  given  to  the  select  body.  The  power  is  given  to  enable  the  select  body  to  make 
such  bye-laws  as  to  them  may  seem  good,  wholesome,  useful,  honest,  and  necessary, 
etc.  etc.  Now  what  further  power  could  be  required  ?  Not  any  that  I  am  aware  of. 
If  so,  can  it  be  sup[)osed  that  the  Crown  could  have  intended  that  there  should  have 
been  a  co-existing  power  in  the  body  at  large,  at  least  could  it  have  been  intended  to 
give  the  power  to  make  such  a  bye-law  as  this,  constituted  as  this  borough  is  1 
Looking  at  the  constitution  of  the  borough,  and  the  nature  of  this  bye-law,  in  my 
mind,  1  am  led  to  a  contrary  conclusion.  The  borough  consists,  as  I  am  bound  to 
take  it  from  the  plea,  of  a  mayor,  bailiS's,  and  burgesses,  with  their  successors,  and 
as  there  is  nothing  to  show  that  the  freedom  was  to  be  obtained  by  servitude  or  birth, 
it  must  be  by  election,  and  by  election  only,  that  a  man  could  become  a  burgess  ; 
in  every  case  therefore  the  number  of  burgesses  must  depend  entirely  on  the  will  of 
the  [285]  electors.  Whether  there  shall  be  five,  or  fifty,  or  five  hundred,  depends 
entirely  on  them.  The  number  of  the  common  burgesses  may  be  below  that  of  the 
select  body.  It  might  have  been  so  at  the  time  when  this  bye-law  passed ;  it  may 
have  been  .so  ever  since ;  and  under  .such  a  bye-law  the  mayor,  bailiffs,  and  common 
council  all  vote,  and  is  not  every  one  of  tliem  interested  in  the  vote  he  gives  ']  Upon 
the  question,  Whether  the  body  at  large  have  the  right  of  election,  has  not  every  one 
of  the  select  body  an  interest  in  saying  it  shall  be  in  the  fifteen,  and  in  the  fifteen  only  1 
Cenerally  speaking,  when  you  arc.  voting  for  that  which  is  to  be  for  tiie  benefit  of 
the  coi'poration  at  laige,  you  Ought  to  have  votes  given  by  those  ))ersons  who  have 
not  an  interest  in  the  question  :  though  in  this  question,  when  they  are  deciding, 
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they  have  a  private  interest  of  their  own  in  opposition  to  the  interests  of  those  whose 
rights  they  take  away. 

It  is  clear  tlie  bye-law  is  made  by  a  select  body  of  the  corporation  ;  not  a  single 
burgess  voted  for  this  bye-law,  except  those  wlio  were  members  of  the  select  body. 
It  is  a  specious  argument,  to  say  that  the  body  at  large,  may,  when  they  think  fit, 
repeal  the  bye-law,  and  revest  the  right  where  the  charter  has  placed  it ;  but,  it  is 
so  clearly  touching  the  interests  of  the  common  council  that  there  should  not  be  any 
repeal,  that  it  is  not  improbable  they  may  take  care  that  the  number  of  burgesses 
shall  never  be  able  to  curry  the  repeal  into  effect.  Considering  that  the  power  of 
making  bye-laws  is  expre.ssly  given  to  the  select  body,  and  by  the  constitution  of  the 
borough  there  is  no  power  of  electing  burgesses  [286]  by  them  ;  and  considering  that 
the  common  council  have  no  power  by  the  charter  to  make  such  a  bye-law,  I  am  of 
opinion  that  the  right  of  making  b^-e-laws  in  this  borough  exists  only,  where  the  cliarter 
has  confined  the  power  in  question, — namely,  in  the  select  body.  Every  corporation 
has  a  power  to  make  bye-laws  either  in  the  body  at  large  or  in  a  select  part  of  that 
body  ;  but  I  am  not  aware  of  any  instance  in  which  the  double  power  has  been  exer- 
cised. There  is  no  instance  mentioned  by  any  of  the  learned  judges  who  have  preceded 
me.  nor  am  I  aware  of  any  instance  being  mentioned,  or  that  can  be  found  ;  if  I 
had  known  of  any  I  should  certainly  have  thought  it  my  bounden  duty  to  have 
mentioned  it. 

In  the  case  of  Norris  r.  Staps  [Hob.  210],  and  The  City  of  London  r.  Vanacker 
[5  Mod.  4.39],  the  Court  held  that  the  power  of  making  bye-laws  was  incident  to  every 
corporation,  either  by  the  body  at  large,  or  by  a  select  body  ;  but  to  my  mind  it  appears 
clear  that  it  must  be  either  in  one  or  the  other,  and  cannot  be  in  both.  In  the  case 
in  Hobart,  he  states  that  every  corporation  has  incident  to  it  the  right  of  making 
bye-laws.  "  For  as  reason  is  given  to  the  natural  body  for  the  governing  of  it,  so 
"  the  body  corporate  must  have  laws  as  a  political  reason,  to  govern  it."  He  is  speaking 
there  probably  of  the  charter  of  a  corporation,  where  such  power  is  given  to  the  body 
at  large  to  make  bye-laws.  In  the  case  of  The  City  of  London  v.  Vanacker,  Lord  Holt 
speaks  of  the  power  of  making  bye-laws  as  incident  to  every  corporation.  He  mentions 
the  passage  in  Hobart,  and  states  it  at  full  length  as  bearing  out  [287]  that  proposi- 
tion ;  yet  he  is  there  speaking  of  a  case  in  which  the  right  was  not  in  the  body  at 
large,  but  the  select  body. 

In  the  case  which  has  been  already  mentioned,  in  2  P.  W.  Child  v.  The  Hudson's 
Bay  Company,  Lord  Mansfield  says,  "  a  corporation  has  an  implied  power  to  make 
''  bye-laws,  but  where  the  charter  gives  the  company  a  power  to  make  bye-laws,  they 
"  can  only  make  them  in  such  cases  as  the}'  are  enabled  to  do  by  the  charter,  for 
"  such  power  given  by  the  charter  implies  a  negative  that  they  shall  not  make  bye- 
"  laws  in  any  other  cases."  So  it  is  a  fair  and  reasonable  inference,  that  where  a  bye- 
law  gives  to  a  select  body  a  power  to  make  bye-laws  in  terms  applicable  to  almost 
all  the  purposes  to  which  a  bye-law  can,  for  the  regulation  of  a  body,  be  required, 
it  implies  a  negative  that  there  is  not  a  co-existing  power  in  any  other  body. 

The  case  of  The  King  r.  Head,  -i  Burr.  2.51 .5,  seems  to  mc  a  very  powerful  authority 
in  favour  of  my  view  of  the  question  submitted  to  us,  and  I  am  not  quite  satisfied 
whether  hitherto  it  has  had  that  full  attention  to  which  it  is  entitled  :  and  I  venture 
humbly  to  submit,  that  it  would  be  as  well  to  refer  to  that  case,  before  coming  to  a 
final  decision.  That  was  the  case  of  the  corporation  of  Helston,  where  the  burgesses 
were  incorporated  by  the  name  of  the  mayor  and  commonalty,  and  by  the  charter 
four  of  the  more  discreet  members  were  created  aldermen,  and  they,  with  the  mayor, 
were  to  be  the  common  council,  and  to  make  bye-laws  ;  the  right  of  election  was 
in  the  mayor  and  commonalty,  together  with  the  [288]  aldermen,  and  they  made 
a  bye-law,  with  the  assent  of  the  commonalty,  whereby  it  was  enacted,  that  the  mayor 
and  aldermen,  exclusive  of  the  commonalty,  .should  elect  the  burgesses.  The  question 
was  on  the  validity  of  that  bye-law.  Two  objections  were  made  ;  one,  that  it  excluded 
an  integral  portion  of  the  corporation,  namely,  the  commonalty  :  but  ujion  this 
point,  as  far  as  I  can  collect  it  from  the  Repoit,  t^ie  judgment  of  the  Court  does  not 
appear  to  me  to  have  proceeded.  The  other  objection  was.  that  the  assent  of  the 
commonalty  could  give  no  title.  I  .should  wish  you  to  see  the  manner  in  which  that 
point  was  argued,  before  you  determine  on  this  case,  for  the  purpose  of  ascertaining 
what  it  was  to  which  the  opinion  of  my  Lord  Mansfield  was  directed.     Mr.  Thurlow's 
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argument  was,  that  the  assent  of  the  commonalty  would  bo  of  no  effect,  "  that  it  was 
"  null  and  void,  and  cannot  bind  their  successors.  The  j)ower  of  making  bye-laws 
"  is  given,  by  the  charter,  to  the  mayor  and  aldermen  only  ;  the  commonalty  have  no 
"  authority  to  interfere  at  all  in  that  matter.  It  is  not  within  their  province  ;  they 
"  could  not  be  summoned  for  such  a  purpose  ;  nor,  if  they  were  summoned,  could 
"  they  do  any  single  act  that  could  be  valid,  in  relation  either  to  the  making  bye-laws, 
"  or  assenting  to,  or  dissenting  from  them.  All  their  acts  of  that  kind  would  bo 
"  nugatory,  null,  and  void  ;  as  they  have  no  sort  of  power  to  meddle  therein." 

Then  he  draws  this  as  a  consequence  ;  he  says,  "  consequently  this  bye-law  is  to  be 
"  considered  as  made  by  the  mayor  and  aldermen  alone  ;  and  the  addition  of  the  words 
"  '  with  the  assent  of  [289]  the  commonalty,'  makes  no  difference  nor  carries  any 
"  real  meaning  ;  because  they  had  no  concern  in  what  was  transacted,  any  more 
"  than  any  other  person,  or  even  an  absolute  stranger  to  the  corporation." 

Now,  what  says  Lord  Mansfield  on  this  mode  of  argument  i  Does  he  except 
to  any  part  of  it  I  When  it  is  asserted,  that  the  commonalty  had  no  power  to  inter- 
fere in  the  matter,  that  they  could  not  be  summoned  for  any  such  purpose,  either  to 
make  a  bye-law  or  to  dissent  from  it ;  does  he  interfere  either  to  qualify  it  or  the  reverse  1 
No,  he  stops  Mr.  Thurlow,  who  was  pursuing  that  argument,  and  says,  "  the  body 
"  at  large  have  no  power  of  making  bye-laws,  because  that  power  was  by  the  charter 
"  given  to  the  common  council."  That  was  one  of  my  Lord  Mansfield's  consequences  ; 
it  is  a  power  given  to  the  common  council  to  make  the  bye-laws,  and  the  commonalty 
had  no  right  to  interfere,  they  had  nothing  to  do  with  making  bye-laws  ;  consequently, 
he  says,  the  common  council  could  not  by  a  bye-law  take  away  from  the  body  at  large 
that  right  which  the  charter  had  vested  in  the  whole  body.  This,  as  it  seems  to  me, 
is  the  single  ground  given  for  the  decision.  It  was  on  this,  and  on  this  alone,  that 
it  professes  to  be  founded.  If  it  be  so,  is  it  not  an  authority  on  the  very  point  which 
you  are  considering  ;  is  it  not  a  decision  of  the  Court  of  King's  Bench  expressly  on 
that  point  '?  It  is  said  there  is  an  objection  to  that  bye-law  ;  it  purports  to  be  nuide 
by  the  mayor  and  aldermen,  with  the  assent  of  the  commonalty,  but  the  commonalty 
had  not  otherwise  interfered.  It  is  supposed  in  after-times,  but  I  cannot  believe 
[290]  that  this  is  the  foundation  of  Lord  Mansfield's  decision. 

Now  I  would  ask,  whether  Lord  Mansfield  could  have  entertained  a  notion  that 
there  was  a  double  power  given  to  the  corporation,  which  was  a  corporation  by  pre- 
scription, and  afterwards  incorporated  by  the  name  of  the  mayor  and  commonalt>-. 
There  is  not  a  hint  from  him,  that  in  order  to  have  made  it  a  valid  bye-law,  it  should 
have  been  made  by  the  mayor,  common  council,  and  burgesses.  On  the  contrary, 
he  says,  in  very  distinct  terms,  that  the  commonalty  had  no  power. 

For  that  reason  I  think  this  bye-law  is  not  valid.  If  it  had  occurred  that  a  bye- 
law  of  this  description  could  have  been  made  by  the  corporation  at  large,  would  it 
not  have  been  probable  that  they  would  have  put  it  in  that  way  on  the  pleadings  i 
It  appears  to  me  that  that  case  is  a  very  powerful  authority  on  the  present  question  ; 
and  on  the  whole,  there  being  no  instance  in  which  there  has  been  a  double  power 
exercised,  and  it  appearing  that  there  is  nothing  pointed  at  in  this  case  to  which  the 
general  power  of  the  body  at  large  would  have  been  applicable,  except  a  bye-law  of 
this  nature,  and  as  the  charter  in  this  case  in  distinct  terms  gives  a  right  of  election 
to  the  mayor,  aldermen,  and  burgesses  ;  I  am  of  opinion  that  the  corporation  have 
not  the  power  of  making  such  a  bye-law,  and  that  it  is  therefore  illegal  and  void. 

Lord  Chief  Baron  Alexander. — I  am  one  of  those  who  are  of  opinion  that  the 
question  which  has  been  put  ought  to  be  answered  in  the  affirmative  ;  and  as  I  concur 
in  many  of  the  reasons  which  have  been  already  given  for  this  opinion,  it  will  be  the 
less  incumbent  upon  me  to  explain  [291]  them  fully  ;  though  at  the  same  time  1 
feel  it  my  duty  to  point  out  shortly  that  course  of  reasoning  which  appears  to  mo 
to  warrant  the  conclusion  to  which  my  mind  has  come. 

The  bye-law  was  made,  as  stated  in  the  third  plea,  by  the  mayor,  bailiff's,  and 
burgesses  of  the  borough,  that  is,  by  the  persons  to  whom  the  charter  is  addressed, — 
by  the  body  at  large.  It  appears  to  me  to  be  a  settled  principle  pervading  the  whole 
law  on  the  subject  of  corporations,  that  a  power  to  make  bye-laws  is  incident  to 
every  corporation.  It  is  so  expressly  laid  down  in  the  Launceston  case,  in  1st  RoUe's 
Abridg.  51, S,  one  of  the  earhcst  authorities  referred  to  upon  this  subject,  and  which 
is  always  acknowledged,  whenever  there  is  occasion  to  allude  to  the  point,  and  has 
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not,  that  I  know  of,  been  ever  doubted,  much  less  contradicted.  The  bye-law,  there- 
fore, being  the  act  of  the  whole  incorporation  must  be  valid,  unless  some  one  of  the 
objections  that  have  been  made  to  it  shall  appear  to  have  been  well  founded.  I  concur 
in  none  of  them,  and  in  consequence  agree  with  the  two  learned  judges  of  the  King's 
Bench,  who  decided  for  the  Defendant  on  the  third  plea.  This  is  the  general  view 
which  I  take  of  the  question. 

Three  objections  have  been  made  to  this  bye-law  ;  one  of  them  is  founded  on 
a  supposed  want  of  power  in  the  body  which  enacted  this  bye-law  to  make  any  law  ; 
and  the  two  others  are  founded  on  a  supposed  illegality  in  the  object  and  provisions 
of  the  bye-law  itself.  No  other  question  of  any  importance  has  been  suggested. 
The  objection  to  the  power  of  the  enacting  body  depends,  as  it  seems  to  me,  entirely 
upon  the  effect  of  the  [292]  charter  of  Charles  11. ,  and  the  acceptance  by  the  old 
corporation  of  that  charter.  It  is  said,  that  this  charter  confers  upon  a  select  body, 
namely,  the  mayor,  aldermen,  and  bailiffs,  being  the  common  council,  full  power 
and  authority  to  constitute  and  ordain  all  reasonable  laws,  statutes,  and  ordinances, 
according  to  their  discretion,  and  then,  without  denying  that  there  was  incident  to 
the  incorporation  a  power  to  make  bye-laws,  the  argument  insists  that  this  incidental 
power  ceased  in  the  body  at  large,  by  the  acceptance  of  the  charter,  conferring  on  the 
select  body  the  same  authority.  A  satisfactory  answer,  as  it  appears  to  me,  has  been 
given  to  this  argument.  Though  the  clause  conferred  a  power  of  making  bye-laws 
upon  the  select  body,  it  still  remains  to  be  determined  to  what  subjects  that  power, 
according  to  the  true  construction  of  the  charter,  extended.  That  point  must  be 
determined  :  because  if  the  authority  to  make  bye-laws,  bestowed  on  a  select  body, 
be  limited  either  by  the  express  terms  of  the  grant  itself,  or  be  limited  by  the  construc- 
tion which  the  general  terms  used  ought  to  receive,  it  follows,  as  it  appears  to  me, 
that  the  implied  revocation  of  the  powers,  previously  existing  in  the  incorporation 
at  large,  must  have  the  same  limitation.  The  previously  existing  powers  are  revoked 
or  extinguished,  so  far  only  as  they  are  or  can  be  conferred  on  the  select  body.  Such 
is  the  nature,  I  think,  of  all  implied  revocation. 

Without  entering  upon  any  analysis  of  the  language  employed  in  the  charter 
for  bestowing  on  the  select  body  the  power  to  make  bye-laws,  I  may  observe,  that 
there  is  not  in  it  any  one  [293]  specific  expression  pointing  at  this  subject,  and  if  it 
be  sought  for  there  at  all,  nothing  but  general  expressions  can  be  pointed  out  as  con- 
ferring it.  I  will  not  inquire  what  ought  to  be  the  consequence  of  a  power  given, 
in  unequivocal  and  express  terms,  to  a  select  body  to  legislate  on  such  a  subject  as 
this  ;  but,  which  is  of  more  importance,  I  will  request  you  to  recollect,  that  it  is  ex- 
pressly decided,  that  the  ordinary  case  of  an  authority  given  in  general  words,  as 
here,  will  not  by  law  warrant  an  ordinance,  made  by  the  select  body,  to  limit  the 
powers  of  the  general  body  on  a  material  point.  This  is  the  rule  laid  down  in  the 
Maidstone  cases, — The  King  v.  Spencer  [3  Burr.  1827],  and  The  King  r.  Cutbush 
[4  Burr.  "2205],  in  Burrows.  This  is  the  point  decided  by  them,  and  perhaps,  they 
ought  not  to  be  considered  as  deciding  any  thing  else,  but  they  are  always  treated 
as  fixing  that  point.  Therefore,  in  the  present  case,  the  select  body  had  not,  by  the 
charter,  nor  by  law,  the  authority  to  make  the  ordinance  now  in  question.  The 
consequence  is,  that  according  to  the  principles  1  have  mentioned,  the  authority 
to  make  such  a  bye-law  continued  in  the  corporation  at  large,  if  ever  it  resided  there. 

In  answer  to  the  assertion,  that  the  power  in  the  select  body,  conferred  by  the 
charter,  would  deprive  the  general  body  of  that  power,  which  the  general  law  re- 
specting corporations  confers  upon  them  ;  it  is  my  humble  opinion,  that  no  jjower 
of  making  any  such  bye-law  was  conferred  by  the  charter  on  the  select  body,  and, 
therefore,  that  it  could  not  deprive  the  incorporation  at  large  of  the  power,  which 
they  before  had,  of  making  such  a  bye-law  as  that  now  in  question. 

[294]  It  would  not  be  difficult  for  me  to  unfold  this  argument  more  at  large  : 
but  I  shall  not  occupy  your  important  time  in  doing  so.  1  avow  that  I  have  adopted 
my  view  of  this  part  of  the  subject  from  the  reasons  of  one  of  the  learned  judges  who 
decided  this  case  below, — a  judge  equally  distinguished  for  the  depth  of  his  know- 
ledge and  the  solidity  of  his  understanding, — whose  infirmities  have  withdrawn  him 
from  the  public  service. 

I  am  not  citing  this  opinion  as  authority ;  I  do  not  forget  that  this  opinion  is, 
at  the  present  moment,  under  review  :  I  am  not  using  the  exceptio  ejusdem  rei  cujus 
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petilur  dissolulio  ;  I  mention  it  only  lest  it  should  seem  that  1  have  passed  too 
rapidly  over  an  important  part  of  this  question  ;  for  1  have  done  so  to  economize 
the  time  of  the  House,  feeling,  as  1  do,  that  tlie  observations  which  have  afl'ected 
my  mind  are  to  be  found  in  the  opinions  to  which  I  have  alluded. 

1  will  only  say,  the  argument  on  the  other  side  rests  on  the  hypothesis,  that  the 
Crown  intended  to  give  the  power  to  the  select  body.  It  appears  to  me  a  strange 
hypothesis,  that  the  Crown  should  have  intended,  or  be  considered  to  liave  intended, 
by  certain  words  to  confer  a  power,  although  it  has  been  decided,  that  these  words 
though  used  by  the  Crown,  will  not  give  such  a  power  ;  and  upon  that  hypothesis 
to  take  away  a  power  which,  it  is  admitted,  would  otherwise  reside  in  tlie  body  at 
large.  I  conclude,  then,  on  this  point,  that  as  the  authority  to  legislate  on  this  sub- 
ject must  reside  in  the  corporation  at  large,  or  no  where,  that  the  incorporation 
had  that  authority  which  is  now  denied  to  them,  and  [295]  that  the  want  of  authority 
is  not  a  good  objection  to  this  bye-law. 

The  next  objections  are  to  the  objects  and  provisions  of  the  bye-law  ;  they  arc 
two.  The  first  I  shall  notice  is,  that  the  bye-law  disfranchises  an  integral  part  of 
the  corporation.  Xow  with  respect  to  that  objection,  I  think  I  need  hardly  trouble 
the  House.  As  1  see  it  has  not  been  proceeded  upon  by  my  learned  brothers,  who 
have  given  their  opinions  in  this  case,  1  shall  not  do  more  than  say,  that  it  appears 
to  me,  that  this  matter  is  to  be  considered,  as  if  the  bye-law  had  enacted  that  the 
burgesses  should  in  future  be  chosen  by  the  mayor,  bailiffs,  and  such  of  the  burgesses 
as  should  be  aldermen.  I  think  you  have  it  so  expressed,  and  it  is  clear  there  is  no 
objection  to  it. 

The  third,  or  last  objection,  seems  to  me  the  most  important  of  all ;  it  touches 
somewhat  the  political  considerations  which  may  be  permitted  to  mix  themselves 
in  these  questions. 

It  is  said,  that  the  decisions,  which  have  supported  bye-laws  Hmiting  the  number 
of  electors,  are  confined  to  the  election  of  officers  of  the  corporation  ;  to  them  some- 
body must  be  nominated,  and  the  question  is,  who  1  which  is  of  inferior  conse- 
quence ;  but  that  upon  this  question  it  depends  of  how  many  the  body  itself  shall 
consist,  which  is  of  superior  importance,  and  afi"ects  the  constitution  itself ;  that  in 
the  present  case  the  alteration  is  made  in  such  a  way,  as  in  all  probability  to  limit 
much  the  number  of  the  corporation,  and  by  that  means,  to  prevent  the  bye-law 
from  being  ever  revoked,  without  the  consent  of  the  [296]  select  body,  to  whom  the 
authority  is  delegated.  This  is  urged  as  being  a  fatal  objection  to  the  principle  of 
the  bye-law.  The  distinction  taken  is  between  a  law  regulating  the  election  of 
a  superior  officer,  and  one  regulating  the  election  of  burgesses,  who,  individually, 
constitute  the  body  at  large. 

Several  observations  made  in  answer  to  this  view  of  the  subject  have  prevented  my 
adopting  it ;  the  first  is,  that  it  is  entirely  new.  No  such  distinction,  that  I  have 
been  able  to  discover,  was  ever  pointed  out  until  The  King  v.  Bird  [13  East,  367],  be- 
fore Lord  EUenborough,  the  last  case  before  the  present.  The  language,  respecting 
the  power  in  corporations  to  limit  the  number  of  electors,  is  always  general.  From  the 
case  of  Corporations  [4  Co.  Rep.  77]  downwards,  that  is,  from  1598,  for  two  hundred 
years,  in  all  the  various  questions  that  have  arisen  respecting  limitations  imposed  by 
ordinances  on  the  number  of  electors,  no  counsel,  no  judge,  that  I  have  been  able  to  dis- 
cover, ever  alluded  to  such  a  distinction.  It  is  difficult  not  to  doubt  the  soundness 
of  a  distinction,  which  appears  to  have  escaped  many  considerable  men  during  ages, 
though  their  attention  was  called  to  subjects  closely  connected  with  it.  It  is  quite 
true,  as  has  been  observed,  that  almost  all  the  cases  related  to  the  election  of  officers  ; 
but  it  is  equally  true,  that  the  principles  on  which  those  cases  were  decided,  whether 
the  bye-law  wa3  approved  or  condemned,  apphed  generally  to  all  elections,  and  that 
neither  by  way  of  argument  or  illustration  is  any  difference  made  between  the  election 
of  an  officer  or  of  a  burgess.  I  have  said,  that  [297]  almost  all  the  cases  related  to 
the  election  of  officers.  This  is  not  universallv  true  ;  the  cases  of  The  King  r.  Head 
[4  Burr.  2515],  and  Hoblyn  and  others  v.  The  King  [2  Bro.  P.  C.  329],  in  this  House, 
are  cases  in  which  the  wantroversy  related  to  the  election  of  burgesses.  They  are  in 
effect  the  same  casses,  but  they  came  in  a  different  form,  and  were  argued  before 
different  tribunals.  Looking  through  tjiese  arguments  you  will  find  the  .^ame  cases 
cited,  tlie  .same  principles  insisted  upon,  as  in  the  usual  debates  upon  the  bve-laws 
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regulating  the  election  of  officers ;  and,  as  far  as  we  can  guess,  from  the  reports  tliat 
have  been  handed  down  to  us,  the  cases  were  decided  exactly  upon  the  same  grounds. 

In  The  King  v.  Head,  Lord  Mansfield  says,  in  4th  Burrows,  2521,'  This  is  exactly  the 
"  Case  of  Maidstone."  It  was  a  very  short  case, — in  substance  it  was  this  : — the  charter 
gave  the  power  of  electing  burgesses  to  the  mayor,  aldermen,  and  commonalty  ; 
it  gave  the  power  of  making  bye-laws  to  the  mayor  and  aldermen.  The  mayor  and 
aldermen  made  a  bye-law  displacing  the  commonalty  from  the  exercise  of  this  function. 
Upon  the  ground  that  it  did  displace  an  integral  part  of  those  to  whom  the  charter 
confided  this  function,  the  bye-law  was  held  to  be  invaUd.  It  occurred  to  no  man, 
counsel  or  judge,  to  state  that  the  subject,  the  election  of  burgesses,  was  one  which 
could  not  be  touched  by  any  bye-law.  It  seems  impossible,  if  such  a  principle  had  been 
present  in  their  minds,  that  it  should  not  have  come  forth  on  that  occasion. 

The  latest  case,  excejjt  the  present.  The  King  v.  Bird  [13  East,  367],  before  the 
King's  Bench,  in  the  time  of  [298]  Lord  EUenborough,  is  a  positive  decision  in  favour 
of  my  view  of  the  point  which  I  am  now  discussing.  It  is  nearly,  and  as  it  seems  to 
me,  in  a  very  material  respect,  the  same  case  as  that  which  is  now  before  you  ;  the 
controversy  regarded  the  election  of  a  burgess  and  not  of  an  officer.  There,  for  the 
first  time  in  argument,  the  distinction  between  the  election  of  an  officer  and  the  election 
of  corporators  is  brought  forward  by  Mr.  Dampier,  one  of  the  counsel ;  it  no  sooner 
appears  than  it  is  crushed.  Lord  EUenborough  says,  "  it  is  calculated  to  exclude  popular 
"  confusion  in  elections,  a  principle  which  was  long  ago  established  in  the  case  of  Cor- 
"  porations,  and  I  see  no  reason  why  it  should  not  have  been  as  much  applicable  to  the 
"  election  of  burgesses  at  large,  as  of  the  higher  orders  of  the  corporation,  in  the  time 
"  of  Lord  Coke."  Such  is  the  reception  which  this  distinction  receives,  when  it  first 
presents  itself  at  this  late  period.  I  trust,  therefore,  it  will  not  be  thought  that  I 
have  rashly  represented  this  distinction  between  the  election  of  officers  and  the  election 
of  corporators,  as  having  no  foundation  on  any  ancient  authority,  and  as  contradicted 
by  some  of  our  modern  ones.  These  circumstances,  I  humbly  submit,  constitute  a 
Strong  argument  against  it. 

It  will  be  proper  to  inquire  shortly,  whether  this  distinction  is  better  supported 
by  the  principle  of  the  decisions  than  it  is  by  their  language  '?  One  prevailing  reason 
for  this  license  to  alter,  in  some  degree,  the  constitution  of  a  corporation  as  to  elections, 
pervades  every  authority  on  the  subject.  It  is  announced  in  the  Case  of  Corpora- 
[299]-tions,  4th  Coke,  and  re-appears  whenever  the  subject  is  mentioned.  The  author- 
ity is  given  by  the  law,  for  the  avoiding  of  popular  disorder  and  confusion.  To  alter 
the  mode  of  election  prescribed  by  the  charter  is  beyond  all  dispute  a  variation  of  the 
constitution  in  every  case  ;  but  the  law  allows  and  supports  it  for  the  important  reason 
given.  We  should  therefore  primi'i  facie  allow  a  law  to  be  supported,  whenever  the 
reason  exists.  Does  it  not  exist  in  the  case  of  corporators  as  much  as  officers  annually 
or  otherwise  chosen  1  Are  the  people  of  this  country  so  ignorant  and  short-sighted 
as  not  in  many  cases  to  know  and  feel,  that,  upon  the  event  of  the  election  of  corporators 
other  more  permanent  and  seemingly  important  elections  may  depend  'I  It  would 
be  wasting  words  to  employ  more  in  reminding  you  that  every  mischief,  which  it  is 
the  object  of  this  rule  of  law  to  remedy  or  to  prevent,  is  as  hkely  to  occur  in  the  election 
of  corporators  as  of  baihffs,  aldermen,  or  jurats,  to  whom  it  is  wished  to  confine  it. 
It  seems  to  me,  therefore,  that  this  case,  being  within  the  general  mischief,  is  within 
the  general  remedy. 

I  am  fully  sensible  of  the  force  of  the  observation,  that  it  seems  contrary  to  the 
spirit  of  corporation  law  to  permit  any  alteration  of  the  original  constitution  given, 
or  presumed  to  be  given,  by  the  Crown.  This  is  an  observation  calculated  to  strike 
all  men  the  instant  it  is  made,  but  it  is  corrected  by  reflection  and  inquiry.  You 
find  upon  examination  that  the  law  does  permit  the  body  to  alter  its  con.«titution 
for  wise  and  salutary  purposes.  This  lias  been  done  for  ages,  allowed  by  [300]  the 
Judges  after  mature  deliberation  centuries  ago,  approved  by  many  eminent  lawyers 
in  succession,  and  objected  to  by  none.  Who  can  deny  that  it  is  an  alteration  of 
the  constitution  of  a  corporation  to  deprive  many  electors  of  the  right  of  electing 
all  the  officers  of  the  corporation,  from  the  highest  to  the  lowest  'i  Yet  it  is  acknow- 
ledged this  may  be  done. 

The  question,  therefore,  I  put  to  myself  is,  whether  this  alteration  is  not  justified 
by  the  like  reason  ?     It  appears  to  me  to  be  so.     What  Lord  Mansfield  said  in  the  case 
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of  The  King  r.  Spencer  in  Burrows  [3  Burr.  1S27J,  respecting  bye-laws,  nuiy  surely 
be  applied  with  great  weight  to  the  election  of  corporators,  llis  words  are  these, — 
"  where  the  power  of  making  bye-laws  is  in  the  body  at  large,  they  may  delegate  tlieir 
"  rights  to  a  select  body  which  become  the  representatives  of  all  the  community." 
Here  the  body  at  large  have  delegated  their  right  of  electing  burgesses  to  a  select 
body,  and  the  select  body  are  in  that  respect  the  I'epresentatives  of  the  whole 
community. 

There  remains  to  me  but  one  objection  more  to  notice, — it  is,  that  this  bye-law 
is  so  contrived,  that  it  will  not  probably  be  revoked.  The  select  body  will  so  manage 
as  to  be  at  all  times  the  majority  of  the  burgesses,  and  to  preserve  the  power,  which 
the  bye-law  has  placed  in  their  hands.  I  confess  that  although  this  is  but  speculation, 
I  do  not  consider  it  is  any  disadvantage.  If  it  was  beneficial  to  enact  this  law,  if  its 
effect  was  useful,  it  would  seem  that  its  endurance  should  be  beneficial  too.  The 
acknowledged  principle,  which  has  hitherto  sup]iorted  every  bye-law  of  [301]  the  kind 
when  enacted  by  competent  authority,  is  the  preseivation  of  order  in  the  community, 
and  the  exclusion  of  riot  and  commotion  ;  the  same  principle  should  lead  us  to  con- 
sider any  regulation  which  has  a  tendency  to  produce  that  effect  permanently,  as  the 
more  meritorious  on  that  account. 

Forthese  reasons  I  presume  to  give  myopinion,  that  this  is  a  good  and  valid  bye-law. 
When  the  Judges  *  had  delivered  their  opinions,  the  Lord  Chancellor  after  stating 
the  course  which  the  proceedings  had  taken  ;  the  question  put  to  the  Judges  ;  the 
dift'erence  of  opinion  among  them,  and  the  great  importance  of  the  case,  proceeded  to 
move  the  adjournment  of  tlie  question,  on  account  of  the  extensive  nature  of  the 
subject  and  its  difficulty,  in  order  that  the  House  might  have  the  opportunity  of 
examining  the  authorities  and  reasons,  and  weighing  the  opinions  which  the  Judges 
had  delivered. 

In  this  motion  Lord  Tenterden  concurred,  because  the  question,  as  it  appeared  to 
him,  was  one  of  great  doubt  upon  the  autliorities  which  had  been  cited  and  examined 
by  the  Judges. 

The  case  was  then  adjourned  sine  die. 

On  the  '21st  of  July  1830,  Lord  Tenterden,  in  moving  the  judgment,  stated  shortly 
the  case  as  it  ajajieared  on  the  Record,  and  particularly  the  parts  of  the  charter  of 
Charles  the  Second  which  [302]  empowered  the  mayor,  bailiffs,  and  burgesses,  to  elect 
future  burgesses,  and  the  mayor,  aldermen,  and  bailiff's  to  make  bye-laws,  and  then 
after  stating  from  the  plea  of  the  Defendant,  the  bye-law  made  by  the  body  at  large 
restricting  the  power  to  elect  burgesses  to  the  mayor  and  common  council  without 
the  concurrence  of  the  rest  of  the  burgesses,  and  the  election  of  the  Defendant  to  the 
office  of  a  burgess  by  the  mayor  and  common  council,  he  proceeded  as  follows  : — 

This  charter  of  Charles  the  Second  is  referred  to  in  another  part  of  the  proceedings, 
and  inasmuch  as  that  charter  contains  a  clause  enabling  the  corporation  at  large  to 
elect  the  burgesses,  the  defendant  has  on  one  part  of  the  record  alleged,  that  the  corpor- 
ation did  not  accept  the  charter  as  to  that  part  of  it  which  gave  the  power  of  electing 
the  burgesses  to  the  body  at  large.  Two  questions  of  law,  therefore,  have  arisen  upon 
this  record — the  first,  whether  it  is  competent  to  an  existing  corjwration,  to  whom  a 
charter  of  the  Crown  is  ottered,  to  accept  that  charter  in  part,  and  reject  it  in  part  ;  or, 
if  it  accept  it  in  part,  whether  that  must  not  be  taken  to  be  an  acceptance  of  the  whole  ? 
Upon  that  point  there  never  has  been  any  difl'erence  of  opinion  among  the  learned  ' 
Judges.  There  are,  indeed,  to  be  found  some  expressions  of  the  Judges  informer 
times,  importing  that  a  corporation  might  accept  part  of  a  charter,  and  reject  the 
remainder  ;  but  of  late  times,  all  the  Judges  have  been  of  opinion  that  that  is  not 
open  to  a  corporation,  otherwise  a  corporation  might  reject  the  obligation  which  was 
im})osed,  and  accept  the  benefit  which  was  conferred  [303]  upon  them  ;  and  accord- 
ingly there  was  judgment  in  the  Court  below  for  the  Crown  upon  that,  (namely)  that 
the  allegation  that  the  charter  was  acce])ted  in  part,  was  a  bad  allegation. 

Upon  the  question  as  to  the  bye-law,  there  has  been  a  difl'erence  of  opinion.  A  very 
considerable  majority,  however,  of  the  Judges  have  been  of  opinion,  that  this  is  a  good 
bye-law  :  it  was  so  held  by  a  majority  of  the  .Judges  of  the  Court  of  King's  Bench,  and 
I,  having  been  one  of  the  Judges,  who,  on  the  first  occasion  felt  a  great  doubt,  have 

*  Tindal,  C.  -J.  having  been  counsel  in  the  cause,  did  not  deliver  any  opinion. 
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now  arrived  at  the  conclusion,  that  the  opinion  of  the  majority  of  tlic  Judges,  is  well 
founded. 

That  question  arises  in  this  way.  It  is  admitted  on  the  pleadings,  that  the  corpora- 
tion of  Chepping  Wycombe  has  existed  from  time  immemorial.  To  such  a  corporation 
it  is  incident,  that  the  whole  body  should  have  the  power  of  continuing  itself  and  giving 
itself  perpetual  existence,  which  is  incident  to  a  corporation  ;  but  inasmuch  as  in  this 
charter  of  Charles  the  Second  a  special  power  of  making  bye-laws  is  given  not  to  the 
body  at  large  but  to  a  select  body,  it  became  a  question,  whether  that  might  not  by 
implication  take  away  the  power  of  making  bye-laws  which  had  previously  existed  in 
the  body  at  large  'i  But  the  majority  of  the  Judges,  upon  a  view  of  this  bye-law,  and 
upon  considering  its  terms  very  maturely,  have  been  of  opinion  that  the  charter  did 
not  give  the  power  of  making  bye-laws  for  the  election  of  burgesses  to  the  select  body, 
so  as  by  implication  to  prevent  the  body  at  large  froni  making  the  bye-law  in  question  ; 
that  was  a  question  certainly  of  great  importance. 

[304]  I  myself,  as  I  have  stated,  entertained  considerable  doubt  upon  it,  wlien  the 
question  was  before  the  Court.  A  majority  of  the  Judges,  however,  have  been  of 
opinion,  that  the  power  of  making  bye-laws  by  the  select  body,  not  being  inconsistent 
with  the  power  of  making  bye-laws  in  the  body  at  large  on  the  subject  of  the  election 
of  burgesses,  that  power  was  not  taken  away. 

I  have  had  some  communications  with  the  Lord  Chancellor  upon  the  subject,  and  I 
find  he  is  also  of  that  opinion  ;  and  upon  a  full  consideration,  I  have  also  come  to  the 
Bame  conclusion.  .Some  few  of  the  Judges  were  of  opinion  that  such  a  bye-law  could 
not,  under  any  circumstances,  be  good — that  is,  that  the  corporation  at  large  could  not, 
Under  any  circumstances,  transfer  the  power  of  electing  from  themselves  to  a  definite 
portion  of  their  body.  There  have  been,  however,  so  many  decisions  upon  this  point, 
and  so  many  bye-laws  have  been  held  to  be  good,  which,  if  this  were  bad,  would  be  also 
open  to  objection,  that  I  have  no  difficulty  in  saying,  that,  (referring  to  the  particular 
charter  of  this  corporation.)  I  concur  in  the  opinion  of  the  majority  of  the  Judges,  and 
of  my  Lord  Chancellor,  that  it  is  a  good  and  valid  bye-law,  as  it  was  held  by  the  Court 
below  to  be, — I  therefore  recommend  to  your  Lordships  to  affirm  the  judgment  of 
the  Court  below. 

Judgment  affirmed. 


[305]  ENGLAND. 

COURT  OF  EXCHEQUER. 


Alfred  Eyles  Davies,  Ambrose  Eyles,  and  Jane  Parry  Eyles, — Appellants ; 
Elijah  Bush,  Thomas  Seakgeant,  and  Charles  Mortimer, — Respondents 
[1830]. 

[Mews'  Dig.  iii.  -2118  ;  iv.  844  ;  vi.  148G  ;  xiii.  1712  ;  xv.  1G83.  S.C,  in  Ex.,  1  Younge, 
341.  On  point  as  to  abatement  of  legacies  (1  Younge,  341),  see  Xorcott  v.  Gordon, 
1844,  14  Sim.  '258;  Bell  v.  Bell,  1872,  6  Ir.  Eq.  239.  As  to  exoneration  of  mort- 
gaged estates,  see  the  Real  Estate  Charges  Acts,  1854  (17  &  IS  Vict.  c.  113),  1867 
(30  &  31  Vict.  c.  G9),  and  1877  (40  &  41  Vict.  c.  34).] 

A.  by  his  will  bequeathed  to  S.,  his  partner  in  trade,  certain  leasehold  premises 
where  the  trade  was  carried  on,  for  the  residue  of  the  term  and  interest 
of  the  testator  therein.  These  premises,  together  with  other  premises 
at  H.,  were  subject  to  mortgages  for  monies  which  had  been  raised  and 
charged  upon  them  by  the  testator,  who  had  also  given  his  bond  for  the 
debt. 

Upon  a  biU  filed  by  pecuniary  legatees  against  the  executors,  to  carry  the  trusts 
of  the  will  into  execution,  and  a  decree  for  taking  the  accounts  of  the  estate, 
it  appears  that  S.,  who  was  one  of  the  executoi'S,  had  paid  off  the  sums 
due  upon  the  mortgage  of  the  premises  at  T.  and  H.  out  of  the  personal 
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estate,  which  was  insufficient  to  satisfy  all  the  debts  and  pecuniary  legacies. 
This  payment  was  allowed  by  the  Master  in  his  rejjort.  The  report  in 
this  respect  was  confirmed  by  order  upon  further  directious,  and  upon 
appeal  the  decision  was  attirmed. 

In  the  month  of  June,  1820,  the  Appellants  filed  their  bill  against  the  Respondents, 
stating  the  will  of  Charles  Bythesea,  dated  the  3d  of  October,  1819,  which  will  lecited, 
that  the  testator,  having  [306]  survived  his  late  wife,  became  entitled  to  an  estate 
in  fee  simple,  and  had  power  to  dispose  of  a  farm  and  premises  called  Ilayse,  in  the 
Parish  of  Bradford  in  the  County  of  Wilts  ;  and  the  testator  thereby  devised  and 
bequeathed  unto  the  Defendants  Elijah  Bush  and  Thomas  Seargeant  the  said  farm, 
and  hereditaments,  and  all  other  his  estate  called  Ilayse,  upon  trust  to  sell  and  dispose 
of  the  same  :  He  also  devised  and  bequeathed  unto  them  all  other  his  real  and  personal 
estates,  upon  trust  to  get  in  and  receive  all  such  parts  of  the  said  estate  and  effects, 
and  to  sell  and  dispose  of  such  parts  thereof  as  might  not  consist  of  money,  and  to 
stand  possessed  of  such  monies  as  may  arise  from  the  sale  of  the  estate  called  Hayes, 
or  otherwise,  after  payment  of  all  his  just  debts,  funeral  and  testamentary  expences, 
upon  trust,  as  to  £4000.  part  thereof,  to  put  and  place  the  same  out  at  interest  on 
securities  ;  and  when  his  nephew  the  Appellant  Alfred  Eyles  Davies  should  have 
executed,  to  the  testator's  heirs,  executors,  or  administrators,  a  release  of  all  claims 
or  demands  which  the  Appellant  had  or  might  have  against  the  testator,  as  one  of 
the  executors  of  the  late  Mr.  Eyles,  his  grandfather,  or  otherwise,  to  pay  and  apply, 
or  permit  and  suft'er  the  Appellant  to  have,  receive,  and  take  to  his  own  use  the  interest, 
dividends,  and  annual  produce  of  the  said  sum  of  £4000  for  and  during  his  natural 
life  ;  and  after  the  decease  of  the  Appellant,  then  in  trust  for  such  one  or  more  child 
or  children  of  the  Appellant,  in  such  shares  or  proportions,  and  under  such  restrictions 
and  limits  as  the  Appellant  should  at  any  time  by  deed  or  will  give,  [307]  limit,  be- 
queath, or  dispose  of  the  same  to  or  in  favour  of  such  child  or  children,  or  his  or  their 
issue  ;  and  for  want  or  in  default  of  such  disposition,  then  in  trust  for  all  the  children 
of  the  said  Appellant ;  and  in  default  of  such  child  or  children,  and  his,  her,  or  their 
issue,  then  in  trust  for  the  Appellant  Ambrose  Eyles,  nephew  of  the  said  Mr.  Eyles  ; 
and  in  case  of  the  death  of  the  Appellant  Ambrose  Eyles  during  the  life  of  the 
Appellant  A.  E.  Davies,  without  leaving  issue  or  any  descendant  of  such  issue,  that 
it  should  be  lawful  for  the  Appellant  A.  E.  Davies,  by  deed  or  will,  to  direct  the  said 
£4000  trust  money  to  be  applied  and  disposed  of  in  such  manner,  at  such  times,  and 
in  such  shares  and  proportions,  in  favour  only  and  for  the  benefit  and  advantage  of 
some  of  the  relations  by  blood  of  the  said  William  Eyles,  his  late  grandfather,  or 
one  of  them,  as  he  might  think  proper  :  And  upon  trust  as  to  £5000,  further  part 
of  such  trust-monies,  he  directed  that  the  said  trustees  should  put  the  same  out  at 
interest  in  the  public  stocks  or  on  mortgages,  with  the  consent  of  Elizabeth  Williams, 
the  said  testator's  niece,  upon  trust  to  pay  or  permit  the  said  Elizabeth  Williams  to 
receive  the  dividends  and  interest  thereof  for  her  separate  use  during  her  life,  and 
after  her  decease,  then  upon  tru.st  to  pay  the  interest  and  dividends  thereof  to  her 
husband  Captain  Williams  for  his  natural  hfe.  and  after  their  deaths,  then  the  principal 
to  the  use  and  benefit  of  one  or  more  of  the  children  of  the  said  Elizabeth  Williams, 
his,  her,  or  their  issue,  in  such  shares  and  under  such  restrictions  as  she  should  by 
deed  or  will  appoint,  and  in  default  of  such  appointment,  in  trust  for  such  children 
or  child  :  And  the  [308]  testator  gave  and  bequeathed  unto  the  Appellant  Jane 
Parry  Eyles,  described  as  the  wife  of  the  Appellant  Ambrose  Eyles,  the  sum  of  £200, 
and  unto  the  Respondent  Elijah  Bush  the  sum  of  £100  :  And  he  directed  that  immedi- 
ately or  as  soon  as  convenient  after  his  decease  his  affairs  in  trade  should  be  wound 
up  and  settled  liy  his  friend  and  partner  Thomas  Seargeant,  in  whom  he  reposed 
full  confidence  for  the  settlement  thereof ;  and  he  directed  that  the  balance  of  his 
the  testator's  share  and  interest  in  such  trade,  after  the  same  should  have  been  ascer- 
tained and  struck  for  the  said  Thomas  Seargeant,  should  be  paid  to  his  executors  in 
the  manner  and  at  the  times  therein-after  mentioned  ;  that  is  to  say,  one-fourth  part 
thereof  in  twelve  months,  one-fourth  part  in  eighteen  months  after  his  the  testator's 
decease,  one-fourth  part  in  twenty-four  months,  and  the  remaining  part  thereof  in 
thirty  months  after  his  decease  ;  and  it  was  his  will  and  desire  that  his  said  partner 
Thomas  Seargeant  should  not  be  liable  or  required  to  pay  any  interest  upon  the  said 
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monies  for  the  poiiiKls  during  wliicli  the  same  would  remain  in  liis  liands  :  And  after 
reciting  that  tlie  dwelling-house,  shops,  and  ]iromise,s  situate  in  Trowbridge,  then 
occupied  by  Thomas  Seargeant,  were  held  lor  a  term  of  years,  part  of  which  was  tiien 
to  come  and  unexpired,  the  testator  declared  it  to  be  his  will  and  desire  that  Thomas 
Seargeant  should  have,  hold,  and  enjoy  the  said  dwelling-house,  shops,  and  premises 
for  tlie  remainder  of  the  term,  the  said  Thomas  Seargeant  exonerating  the  testator's 
executors  from  the  rent,  covenants,  conditions,  and  agreements  contained  in  the 
said  lease ;  and  the  testator  [309]  tliereby  gave  and  bequeathed  the  said  lease  and 
his  interest  therein  to  Thomas  Seargeant ;  and  he  gave,  devised,  and  bequeatlied 
unto  Tliomas  Seargeant,  his  heirs  and  assigns,  the  dye-house,  with  the  furniture 
and  fixtures  belonging  thereto,  from  the  store  and  newly-ei-ected  workshops  and 
buildings,  with  the  appurtenances,  in  Trowbridge,  for  the  residue  of  his  estate ;  and 
he  declared  that  it  was  his  intention  to  give  and  dispose  thereof  by  some  codicil  or 
codicils  to  his  will ;  and  he  appointed  the  Respondents  Elijah  Bush  and  Thomas 
Seargeant  joint  executors  of  his  will. 

The  testator  afterwards  made  several  codicils  to  his  will,  by  one  of  which,  bearing 
date  the  6th  day  of  January,  1820,  he  gave  and  bequeathed  to  Thomas  Seargeant 
all  his  share,  right,  and  interest  to  and  in  all  the  looms,  carding  machines,  scribbling 
Jennys,  and  other  machinery  which  might  be  left  at  his  decease,  for  Thomas  Seargeant's 
sole  use  and  benefit  ;  and  what  might  remain  of  his  eff"ects,  after  all  the  above  should 
be  paid  off,  he  directed  should  be  divided  into  three  parts,  two  of  which  he  gave  and 
bequeathed  to  his  nephew,  the  Respondent  C'harles  Mortimer,  and  the  other  he  gave 
and  bequeathed  to  his  executors,  in  trust  for  the  use  of  the  society  for  the  Propaga- 
tion of  the  Gospel  and  Christian  Religion  in  Foreign  Parts,  the  Bath  General  Hospital, 
or  any  other  charity  which  they  should  think  most  beneficial  to  mankind. — By  a 
postscript  to  this  codicil  the  testator  directed  £200  to  be  appropriated  to  build  a  school 
at  Atworth,  for  the  accommodation  of  educating  the  poor,  subject  to  such  trustee- 
ship as  his  executors  should  appoint. 

[310]  By  another  codicil,  bearing  date  the  26tli  of  January,  1820,  attested  by 
three  witnesses,  the  testator  desired  that  his  executors  should,  out  of  his  residuary 
estate,  reward  and  settle  with  all  his  servants,  and  Farmer  Oram,  Elizabeth  Under- 
wood, Sarah  Webb,  and  such  other  persons  as  his  executors  might  judge  to  have 
claims  upon  him  for  their  services  or  gratuitous  kindness  and  attention  to  him  ;  but 
his  executors  were  to  act  therein  according  to  their  own  judgment  and  discretion  : 
He  gave  and  bequeathed  unto  his  very  worthy  friend  and  partner  all  his  share  and 
interest  in  all  looms,  carding  machines,  scribbhng  Jennys,  and  other  machinery, 
for  his  own  use  and  benefit ;  and  as  to  all  the  remainder  of  his  residuary  estate  and 
effects,  he  directed  the  same  to  be  disposed  of  as  directed  by  a  paper  writing  thereto 
annexed  in  his  own  hand-writing,  bearing  date  the  (5th  of  January,  1820,  and  by 
such  other  writing  as  he  might  annex  to  his  said  codicil,  or  leave  at  his  death  ;  and 
he  ratified  and  confirmed  his  will. 

The  bill  then  stated  the  death  of  the  testator  in  February,  1820,  and  that  he  left 
the  Respondent  John  Lewis  Bythesea  his  heir  at  law,  and  that  the  will  and  codicils 
were  proved  by  the  Respondents  Bush  and  Seargeant,  who  possessed  the  testator's 
personal  estate,  and  were  in  receipt  of  the  rents  of  his  real  estates. 

The  bill  further  stated,  that  John  Williams  and  Elizabeth  his  wife  had  issue  one 
son  only,  an  infant,  who  with  the  parents  were  abroad  ;  that  the  Appellants  Ambrose 
Eyles  and  Jane  Parry  his  wife  had  not  any  issue  ;  that  the  Appellant  [311]  Alfred 
Eyles  Davies  was  unmarried,  and  was  entitled  to  have  the  legacy  of  £4000  secured  ; 
and  that  the  Appellants  Ambrose  Eyles  and  Jane  Parry  his  wife  were  entitled  to  the 
legacy  of  £200. 

The  bill  charged,  that  if  the  personal  estate  of  the  testator  should  be  insufficient 
for  the  purposes  directed  by  the  will,  a  competent  part  of  the  real  estate  should  be 
sold  in  aid  thereof,  and  that  after  sale  of  a  competent  part  the  unsold  real  estate,  or 
the  money  to  be  produced  by  the  sale  of  the  real  estate,  which  should  not  be  required 
to  be  applied  in  aid  of  the  personal  estate,  would  belong  to  the  Defendant  John  Lewis 
Bythesea,  the  heir  at  law  of  the  testator,  as  a  resulting  trust. 

The  bill  prayed,  that  the  will  might  be  e.stabli.shed  and  the  trusts  performed  ; 
and  that  an  account  might  be  taken  of  the  rents  and  profits,  and  of  the  capital  stock 
of  the  testator  in  his  trade,  and  of  his  personal  estate  and  effects,  which  had  come  to 
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the  hands  of  the  Respondents  Elijah  Bush  and  Thomas  Seaigeant,  or  which  without 
their  wiU'ul  neglect  or  default  they  might  have  received,  and  tlie  application  thereof. 
and  an  account  of  the  debts  of  the  testator,  and  legacies  given  by  his  will  ;  and  that 
the  legacy  given  to  the  Appellant  Alfred  Eyles  Davies  might  be  secured  on  the 
trusts  of  the  testator's  will ;  and  that  the  Appellants  Ambrose  Eylcs  and  Jane  Pai'ry 
liis  wife  might  be  paid  the  legacy  of  £'_'00  ;  and  if  necessary,  that  the  real  estates  of 
the  testator,  or  a  sufficient  part  thereof,  miglit  be  sold  in  aid  of  the  personal  estate  ; 
and  that  such  of  the  real  estates,  and  the  money  produced  by  the  sale  thereof,  which 
should  not  be  applied  upon  the  [312]  trusts  of  the  testator's  will  and  codicils,  might 
be  declared  to  be  a  resulting  trust  for  John  Lewis  Bythesea,  the  heir  at  law  of  the 
testator  ;  but  if  the  Court  should  be  of  opinion  that  the  Respondent  Charles  Mortimer 
was  entitled  under  the  will  and  codicils,  as  well  to  two  third  parts  of  the  testator's 
residuary  real  estate  as  of  his  personal  estate,  then  that  the  other  third  part  of  the 
residuaryreal  estate  might  be  declared  to  be  a  resulting  trust  for  John  Lewis  Bythesea, 
the  heir  at  law  of  the  testator,  and  paid  to  him  accordingly. 

The  Defendants  having  put  in  their  answers  to  the  bill,  which  were  replied  to, 
the  cause  was  heard  on  the  5th  of  July,  1822,  when  it  was  by  the  decree  referred 
to  the  Master  to  take  an  account  of  the  personal  estate  and  effects  of  the  testator, 
come  to  the  hands  of  the  Respondents,  the  executors,  and  of  the  debts  of  the  testator, 
and  of  the  legacies  given  by  his  will,  and  of  the  rents  and  profits  of  the  devisetl  real 
estates  ;  and  a  distinct  account  was  to  be  kept  of  such  rents  and  profits,  and  of  the 
personal  estate  ;  and  it  was  ordered  that  the  estate  called  Hayse  should  be  sold  ; 
and  further  directions  and  payment  of  costs  were  reserved. 

The  Master,  by  his  report,  dated  the  21st  day  of  January,  1828,  found  that  the 
Respondent  Elijah  Bush  had  received  on  account  of  the  personal  estate,  and  had 
paid  monies  on  account  of  debts  and  otherwise,  leaving  a  balance  in  his  hands,  in 
respect  to  the  personal  estate,  of  £263  10s.  2d.,  and  that  the  Respondent  Thomas 
Seargeant  had  a  balance  in  his  hands,  on  account  of  receipts  and  payments  of  the 
personal  estate,  of  £3.38  15s.  lOd.  ;  [313]  and  the  Master  found,  that  by  former 
separate  reports  made  in  the  cause  the  testator  was,  at  the  time  of  his  death,  indebted 
to  John  Spearing  in  the  principal  sum  of  £3000,  which,  with  interest,  amounting 
together  to  £3507  5s.  Id.,  had  been  paid  to  him  out  of  the  purchase  money  of  the 
Hayse  estate,  which  had  been  paid  into  Court  by  tlie  purchaser,  and  that  the  testator 
was  indebted  to  several  other  persons,  and  in  the  several  sums  mentioned  in  the 
fifth  schedule  of  his  report,  and  that  he  had  computed  interest  on  such  of  the  debts 
as  carried  interest,  the  whole  amount  of  which  debts,  principal  and  interest,  was 
£644  8s.  ;  and  the  Master  found,  that  the  Appellant  Alfred  Eyles  Davies  had  not 
executed  any  release  agreeably  to  the  stipulations  contained  in  the  testator's  will  in 
that  behalf  ;  and  with  respect  to  the  legacies,  he  had  calculated  interest  to  the  date 
of  his  report,  including  interest  on  the  said  legacy  of  £4000,  in  case  the  Court  should 
be  of  opinion  that  the  Appellant  Alfred  Eyles  Davies  was  entitled  to  interest  thereon, 
and  he  found  that  such  legacies  and  interest  amounted  to  £11,890  14s.  lOd.  ;  and  he 
certified  that  no  debt  had  been  claimed  before  him,  except  those  in  the  fifth  schedule  ; 
and  with  respect  to  the  rents  and  profits  of  the  devised  estates,  down  to  the  time 
when  the  purchaser  was  let  into  possession,  he  found  that  the  balance  of  receipts 
and  payments  of  the  Respondents  Elijah  Bush  and  Thomas  Seargeant,  due  from 
them,  amounted  to  £73  9s.  5d. ;  and  the  Master  certified  that  he  had  proceeded  to 
the  sale  of  the  estate  called  Hayse,  and  that  the  same  had  been  sold  to  James  Collins 
for  £3500,  who  had  paid  the  purchase  money  into  Court,  which  had  been  invested 
[314]  in  the  purchase  of  stock,  but  which  had  been  since  sold  out,  and  the  produce 
paid  to  the  said  John  Spearing  ;  and  the  Master  found,  besides  some  outstanding 
personal  estate  of  the  testator,  there  was  standing  in  the  name  of  the  Accountant 
General,  in  trust  in  the  said  cause,  the  sum  of  £2692  Os.  lid.  Bank  3  per  cent,  re- 
duced annuities,  and  tlie  sum  of  £168  lis.  3d.  cash,  balance  of  dividends,  which  bank 
annuities  had  arisen  from  the  several  sums  of  £2600,  £288  6s.  7d.,  and  £30  4s.  7d. 
cash,  part  of  the  testator's  property  paid  into  Court  by  the  Respondents. 

The  cause  came  on  to  be  heard,  for  further  directions,  on  the  Master's  report, 
on  28th  April  1828,  when  it  was  ordered  and  decreed  that  the  report  should  be  con- 
firmed, and  it  was  referred  back  to  the  Ma.ster  to  inquire  and  report  wliat  balances 
were  in  the  hands  of  the  Respondent  Thomas  Seargeant,  or  of  any  other  jierson  by 
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his  order  or  for  his  use,  at  the  end  of  twelve,  eighteen,  twenty-four,  and  thirty  months 
respectively  after  the  decease  of  the  testator,  in  respect  of  the  receipts  and  payments 
of  the  Respondent  Thomas  Seargeant  during  those  respective  periods,  in  regai'd 
to  the  testator's  share  and  interest  in  trade  ;  and  in  making  such  incjuiry  the  Master 
was  to  make  to  the  said  Respondent  all  just  and  reasonable  allowances  for  payments 
made  by  him,  or  by  any  other  person  or  persons  on  his  behalf,  in  respect  of  the  testator's 
share  and  interest  in  trade  :  And  it  was  further  ordered  and  decreed,  that  one  fourth 
part  of  what  the  Master  should  find  to  have  been  the  balance  in  the  hands  of  the  said 
Respondent  at  the  end  of  twelve  months  after  the  testator's  decease  be  carried  over 
to  the  debit  of   the  said  Respondent's  general  exe-[315]-cutor.ship  account  at  the 
end  of  the  said  twelve  months  ;  and  that  one  other  fourth  part  tliereof,  together 
with  two  fourth  parts  of  the  balance  which  the  said  Master  might  find  to  be  in  the 
hands  of  the  said  Respondent  at  the  end  of  eighteen  months  after  the  said  testator's 
decease,  be  carried  over  to  the  debit  of  the  said  account  at  the  end  of  the  said  eighteen 
months  ;  and  that  one  fourth  part  of  the  balances,  and  three  fourth  parts  of  any 
further  balance  which  the  Master  might  find  to  be  in  the  hands  of  the  said  Respondent 
at  the  end  of  twenty-four  months  after  the  said  testator's  decease,  be  carried  over 
to  the  debit  of  the  said  account  at  the  end  of  the  said  twenty-four  months  ;  and  that 
the  remaining  fourth  part  of  the  said  three  balances,  together  with  the  whole  of  any 
further  balance  which  the  said  Master  might  find  to  be  in  the  hands  of  the  said  Re- 
spondent at  the  end  of  thirty  months  after  the  testator's  decease,  be  carried  over  to 
the  debit  of  the  said  account  at  the  end  of  thirty  months  after  the  testator's  decease  ; 
and  if  it  should  appear  that  the  Respondent  had  not  received  the  whole  sum  due 
to  the  estate  of  the  said  testator,  in  respect  of  his  share  and  interest  in  trade,  at  the 
end  of  thirty  months,  then  the  Master  was  to  inquire  and  report  to  the  Court  what 
further  balances  came  to  the  said  Respondent  in  respect  thereof,  and  at  what  times  ; 
and  such  further  balances  were  to  be  carried  over  to  the  debit  of  the  said  Respondent's 
said  executorship  accounts  at  the  respective  times  when  they  should  appear  to  have 
been  received  by  the  said  Respondent,  after  all  allowances  :  And  it  was  referred 
back  to  the  Master  to  take  the  account  of  the  receipts  and  payments  of  the  Respondent 
Thomas  Seargeant,  as  one  of  the  execu-[316]-tors  of  the  testator,  with  annual  rests, 
regard  being  had  to  the  aforesaid  directions  :  And  it  was  ordered  that  the  Master 
should  take  an  account,  with  annual  rests,  of  the  receipts  and  payments  of  the  Re- 
spondent Elijah  Bush,  the  other  executor  of  the  testator,  on  the  footing  of  the  accounts 
stated  in  the  Master's  report  of  21st  of  January  then  last,  and  schedules  thereto  : 
And  the  Respondents  Thomas  Seargeant  and  Elijah  Bush  were  forthwith  to  sell  the 
testator's  moiety  of  the  policy  of  insurance  on  the  life  of  Robert  Fry  :  And  it  was 
referred  back  to  the  Master  to  calculate  subsequent  interest  on  the  testator's  debts 
and  legacies  ;  And  if  the  Appellant  Alfred  Eyles  Davies  should  elect  to  execute  a 
release  of  all  claims  or  demands  which  he  might  have  against  the  estate  of  the  testator 
Charles  Bythesea,  as  one  of  the  executors  of  the  late  Mr.  Eyles,  the  Appellant's  grand- 
father, or  otherwise,  then  and  in  that  ease  the  Court  declared  that  the  Appellant 
Alfred  Eyles  Davies  was  entitled,  upon  execution  of  such  release,  to  interest  on  the 
legacy  of  four  thousand  pounds  bequeathed  to  him  by  the  will  of  the  testator  Charles 
Bythesea,  from  the  end  of  one  year  after  the  said  testator's  decease  :  And  it  was  referred 
to  the  Master  to  tax  the  Respondent  John  Lewis  Bythesea  his  costs  of  the  suit :  And 
the  Accountant  General  was  to  sell  so  much  of  two  thousand  six  hundred  and  ninety- 
two  pounds  six  shillings  and  eleven-pence  Bank  annuities,  to  raise  the  amount  and 
pay  the  same,  and  the  bill  was  ordered  to  be  dismissed  as  to  him. 

It  is  to  be  observed,  although  the  fact  does  not  appear  distinctly  either  in  the 
pleadings  or  in  the  Master's  report,  that  the  freehold  premises  at  [317]  Trowbridge, 
devised  to  the  Respondent  Thomas  Seargeant,  as  well  as  the  estate  called  Hayse, 
were  affected  by  a  second  mortgage  to  John  Spearing,  for  securing  two  tliousand 
pounds  and  interest,  for  which  the  testator  hacl  also  given  his  bond.  This  debt  of 
the  testator,  so  secured,  was  paid  by  the  Respondents,  as  executors,  out  of  the  testator's 
personal  estate,  and  this  payment  was  allowed  by  the  Master  as  a  proper  payment. 
It  was  however  contended  on  the  part  of  the  Appellants,  on  the  hearing  for  further 
directions,  the  general  personal  estate,  and  the  clear  produce  of  the  estate  called 
Hayse,  being  insufficient  to  pay  all  the  debts  and  pecuniary  legacies,  that  this  mort- 
gage ought  not  to  have  been  paid  out  of  the  general  personal  estate,  but  ought  to 
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have  boon  thrown  in  the  first  phice  upon  the  mortgngod  promises  at  Tiovvhridge, 
so  devised  to  Thomas  .Seargeaut,  to  (he  full  extent  of  their  vahie,  or  at  least  that 
those  premises  ought  to  bear  their  rateahh^  projiortion  of  the  mortgage.  But  tlie 
Lord  Ohief  Baron  having  expressed  an  opinion  against  the  claim,  and  having  therefore 
refused  to  introduce  any  declaration  respecting  it  in  the  decree  on  further  directions, 
the  Appellants  presented  this  appeal  to  the  House  of  Lords. 

For  the  Appellants. — The  Solicitor  General  and  Mr.  Tennant. 

By  the  effect  of  the  judgment  of  the  Court  below,  the  premises  in  Trowbridge  were 
exonerated  from  the  payment  of  the  debt  due  to  Spearing,  which  was  secured,  as  well 
on  the  estate  of  the  testator  called  Hayse  as  on  his  premises  at  Trowbridge  ;  and  the 
Respondent  Thomas  Seargeant,  as  the  specific  legatee  of  that  proj)erty,  took  [318] 
it  subject  to  the  incumbrance,  or  at  any  rate  he  was  bound  to  contribute  towards 
payment  thereof  ;  and  the  whole  of  such  mortgage  debt  ought  not  to  have  been 
thrown  on  the  estate  called  Hayse. 

By  the  effect  of  the  decree  on  further  directions,  the  Respondent  Thomas  Seargeant 
is  permitted  to  retain  monies  of  the  testator  in  his  hands,  without  interest,  for  longer 
periods  than  were  authorized  by  the  testator's  will  or  by  tlie  principles  of  the  Court. 

The  decree  has  not  directed  the  Master,  as  it  ought  to  have  done,  to  compute 
interest  on  the  balances  which  he  should  find  to  have  been  from  time  to  time  in  the 
hands  of  the  Respondents,  the  executors. 

For  the  Respondents. — The  Solicitor  General  and  Mr.  Simpkinson. 

The  money  due  on  the  mortgage  was  a  debt  due  from  the  testator  by  bond  as  well 
as  mortgage,  and  upon  the  true  construction  of  the  will  of  the  testator  none  of  his 
pecuniary  legacies  were  payable  until  after  all  his  just  debts,  funeral  and  testamentary 
expences,  should  have  been  paid  and  satisfied  out  of  his  general  personal  estate,  and 
the  money  to  be  produced  by  the  sale  of  the  estate  called  Hayse. 

Li  all  cases  a  specific  devisee  or  legatee  is  entitled  to  have  the  property  specifically 
devised  or  bequeathed  to  him  exonerated  from  all  charges  created  thereon  by  the 
testator  out  of  his  general  personal  estate,  and  particularly  where  the  testator  has 
by  his  will  directed  his  debts  to  be  paid  out  of  those  parts  of  his  property  not  specific- 
ally devised  or  bequeathed. 

[319]  At  the  conclusion  of  the  argument  the  decree  was  affirmed  without 
observation.* 

*  This  doctrine  seems  to  have  been  established  in  the  time  of  Lord  Nottingham. 
It  applies  only  to  cases  where  the  debt  has  been  contracted  or  is  adopted  by  the  testator. 
In  2  Atk.  43G,  Lord  Hardwicke  says,  it  had  been  determined  by  Lord  Nottingham 
that  a  devisee  of  part  of  the  real  estate,  subject  to  a  mortgage,  was  entitled  to  have 
it  paid  off  out  of  the  personal  estate,  and  that  this  opinion  had  been  followed  ever 
since. 

The  rule  apphes  although  the  land  is  devised  subject  to  the  incumbrance — Serle 
V.  St.  Eloy,  2  P.  W.  386. — altTiough  the  personal  estate  is  bequeathed  for  other  purposes 
by  the  will,  and  the  real  estate  is  cliarged  with  the  payment  of  debts,  unless  the  personal 
estate  is  expressly  exonerated.  Ancaster  v.  Mayer,  1  B.  C.  C.  454  ;  Brummell  v. 
Prothero,  Id.  Ill  ;  1  Cox.   185  ;  and  see  Diet.  of'Ld.  H.  3  Atk.  202. 

A  term  of  years  created  by  demise  to  trustees  for  payment  of  debts  and  legacies, 
after  the  death  of  the  lessor,  will  not  exonerate  the  jjersonal  estate — Cook  v.  Gwavas, 
cited  9  Mod.  187  ;  nor  will  it  be  exonerated  although  the  provision  for  the  debt  is  made 
by  a  trust  estate  of  the  inheritance.     Lovat  v.  Lancaster,  2  Vern.  183. 

If  the  personal  estate  is  deficient,  lands  devised  for  the  payment  of  debts, 
and  lands  specifically  devised  subject  to  debt,  must  be  applied  in  exoneration  of  the 
estate  devised  subject  to  the  mortgage.  Serle  v.  St.  Eloy,  quu  supra  ;  Howell  v. 
Price,  1  P.  W.  291,  and  eases  cited  in  the  Note  ;  Bartholomew  v.  May,  1  Atk.  487  ; 
Bateman  v.  Bateman,  1  Atk.  421  ;  Tvveedale  v.  Coventry,  1  B.  C.  C.  240.  So 
also  lands  descended,  Galton  v.  Hancock,  2  Atk.  424.  See  a  MSS.  Report  of  the 
Judgment  on  the  Rehearing.  2  Cruise  Dig.  170. 

The  personal  estate  may  be  exonerated  by  express  directions,  or  by  necessary  im- 
plication from  the  whole  context  of  the  will,  l)ut  not  by  circum.stances  dehors  the  will. 
See  Fereyes  v.  Robinson,  Bunb.  301  ;  D.  of  Ancaster?'.  Mayer,  1  B.  C.  C.  454  ;  Brum- 
mell V.  Protheroe,  3  Ves.  113  ;  Bootle  v.  Blundell,  1  Mer.  210  ;  Watson  v.  Brickwood, 
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9  Ves.  453  ;  but  notwitlistniiding  such  exoneration,  an  estate  descendocl  will  be  appli 
cable  to  the  discharge  of  a  mortgage  upoti  an  estate  devised  expressly  subject  to  incum- 
brances. Barnevvell  v.  Lord  Cawdor,  ."]  iMad.  453.  But  if  any  part  of  a  testator's 
real  estate  is  devised  in  trust  for  payment  of  debts,  that  part  of  the  real  [320]  estate 
must  be  apphed  to  the  discharge  of  the  incumbrance  before  the  estate  descended.  And 
see  Donne  v.  Lewis,  2  B.  C.  C.  257  ;  Manning  v.  Spooner,  3  Ves.  114  ;  3  Atk.  55G  ; 
Davis  V.  Topp,  1  B.  C.  C.  524.  These  doctrines  and  principles  do  not  apply  where 
tlie  devisor  did  not  contract  or  has  not  adopted  the  debt.  The  question  whether  a 
person  in  the  character  of  heir  or  devisee,  or  as  a  purchaser,  or  in  the  case  of  a  surety, 
has  adopted  or  made  the  debt  his  own,  depends  upon  circumstances  .  On  this  point, 
see  Scott  t;.  Becher,  5  Mad.  9G  ;  Tweddell  v.  Tweddell,  2  B.  C.  C.  101  ;  Butler  «'. 
Butler,  5  Ves.  534  ;  Ancaster  v.  Meyer,  1  B.  C.  C.  454  ;  Waring  r.  ^\'ard,  5  Ves. 
670,  7  Ves.  332  ;  Parsons?'.  Freeman,  Amb.  115  ;  Belvidere  v.  Eochfort,  5  B.  P.  C. 
299;  Cope  v.  Cope,  2  Salk.  449;  Woods  i'.  Huntingford,  3  Ves.  128  ;  The  Earl  of 
Oxford  V.  Lord  Rodney,  14  Ves.  417,  and  Coote  on  Mortg.  vol.  ii.  p.  491,  et  seq. 

The  intention  to  charge  the  real  estate,  whether  by  trust  for  sale,  or  limiting  a 
term  or  simple  charge,  will  not  exonerate  the  personal  estate,  unless  the  further  in- 
tention to  that  effect  is  expressed  or  to  be  inferred  from  the  will  according  to  settled 
rules  of  construction.  See  Aldridge  v.  Lord  Wallscourt,  1  Ba.  &  Be.  312  ;  Tower  v. 
Lord  Rous,  18  Ves.  132,  where  most  of  the  authorities  on  this  point  are  collected.  The 
direction  to  pay  a  particular  debt  out  of  a  portion  of  the  real  estate  affords  an  inference 
in  favour  of  the  exoneration  of  the  personal  estate.  See  Hancox  v.  Abbey,  11  Ves. 
186  ;  Walker  v.  Pink,  cited  1  Cox.  5.  The  circumstances  to  be  collected  from  the 
context  of  the  will  as  indicating  this  intention  are  infinite  and  undefinable.  The  cases 
which  have  been  decided  on  the  subject  are  not  quite  consistent.  They  are  to  be  found 
in  Gray  v.  Minnethorpe,  3  Ves.  103  ;  and  more  amply  in  Bootle  v.  Blundell,  1  Mer. 
192,  1  Eden's  Rep.  47,  note.     See  also  1  Mad.  Chanc.  588,  2  Coote  Mortg.  462,  et  seq. 

The  rule  is  applicable  only  as  between  the  real  and  personal  representatives,  and 
not  other  parties,  as  creditors,  legatees,  etc.,  in  favour  of  whom  the  assets  are 
marshalled  by  a  Court  of  Equity.  See  O'Neale  v.  Mead,  1  P.  W.  G93  ;  Davis  v. 
Gardner,  2  P'.  W.  190  ;  Rider  v.  Wager,  Id.  335  ;  Bartholomew  v.  May,  1  Atk.  487  ; 
Tipping  y.  Tipping,  1  P.  W.  730. 


[321]  IRELAND. 

COURT  OF  EXCHEQUER. 


The  Commissioners  of  Charitable  Donations  and  Bequests,  Francis  Dillon, 
and  Matthew  Dillon  Thomas, — Appellants ;  Thomas  Harris,  Arthur 
Wise,  Abel  Labehtouche,  James  Montgomery,  and  John  Robinson, — 
Respondents  [1830]. 

[Mews'  Dig.  iii.  2095.  As  to  construing  "and"  as  "  or,"  see  Grey  v.  Pearson, 
1857,  6  H.  L.  C.  61  ;  Abbottv.  Middleton,  1857,  7  H.  L.  C.  68;  Long  v.  Lane, 
1888,  17  L.  R.  Ir.  11,  25  ;  Faberv.  Latham  (Earl  of),  1897,  77  L.  T.  168.] 

J.  D.  having  two  sons,  one  of  whom,  T.  D.,  cohabited  with  a  woman  called 
Anne  Robinson,  in  the  year  1819  threatened  to  disinherit  him  unless  he 
would  break  oil'  the  connexion  ;  whereupon  T.  D.  drew  up  and  signed 
a  paper  in  the  words  following  :  "  I  hereby  solemnly  declare,  and  with 
"  due  awe  and  reverence  appeal  to  the  great  Searcher  of  all  hearts  for 
"  the  truth  and  sincerity  of  this  declaration,  that  I  am  not  married  or  in 
"  any  manner  contracted  to  the  woman  I  have  so  long  and  so  imprudently 
"  cohabited  with,  known  heretofore  by  the  name  of  Anne  Robinson  ;  and 
"  that  from  this  moment  to  the  end  of  my  existence  I  will  have  no  kind 
"  of  communication  with  her,  directly  or  indirectly  ;  and  I  am  satisfied  to 
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"  bo  no  loiispr  considered  by  my  father  as  liis  son,  and  in  tlie  estimation  of 
"  the  world  not  to  have  any  tiii'tiier  claim  to  that  tith%  than  wliilc  1  strictly 
"  adhere  to  this  declarati(jn  in  the  iuUest  sense,  and  to  the  true  sj)irit  and 
"  meaning  of  it  :  and  from  the  moment  1  d(n'iate  fiom  it  in  any  degree, 
■■  may  1  be  renounced  by  him  and  by  all.  And  1  hereby  call  on  such  trustees 
"  and  executors  as  my  father  may  appoint  to  carry  into  cti'ect  the  final 
"  (listribntion  of  his  property,  to  withhold  from  me  all  and  every  part  of 
"  whatever  bequest  he  may  think  proper  to  make  in  my  favour,  and  not 
"  to  consider  me  as  the  object  he  had  in  view,  whenever  1  cease  to  support 
"  this  solemn  declaration.  Given  under  my  hand  this  luth  day  of  August, 
'■  1819.    (Signed)  TiiOM.\s  St.  John  Dili.cSn." 

[322]  Anne  Robinson  also  signed  a  declaration  in  the  words  following,  "  I  do 
"  hereby  solemnly  declare  that  I  am  not  married  or  in  any  manner  con- 
"  tracted  to  the  above-named  Thomas  Dillon  ;  and  1  do  solemidy  and 
"  sincerely  promise  that  I  will  not  from  henceforth  have  any  connexion, 
"  communication,  intercourse,  or  correspondence  whatever  with  him, 
"  directly  or  indirectly.  Given  under  my  hand  this  15th  day  of  August, 
"  1819.  (Signed)  Anne  Robinson."  The  declarations  were  attested  by 
a  witness,  who  proved  that  they  were  placed  in  the  hands  of  J.  D. 

J.  D.  by  his  will  dated  in  November,  1819,  devised  and  bequeathed  all  his 
property  upon  trust  to  invest  the  produce  in  the  public  funds  or  secui'ities 
as  therein  mentioned,  and  out  of  the  interest  thereof,  after  paying  a 
yearly  allowance  to  his  wife  Catherine  Dillon  for  her  life,  "  upon  trust  to 
"  permit  and  sufl'er  my  elder  son  Thomas  St.  John  Dillon  to  have,  receive, 
"  and  take  out  of  the  interest  of  such  stock  or  securities  that  will  remain 
"  after  payment  of  said  annuity  to  my  said  wife,  one  moiety  of  such  interest 
"  to  be  paid  to  him  bj'  half-yearly  payments  whilst  he  strictly  adheres  to 
"  the  solemn  engagement  he  has  entered  into  never  to  associate  with  or 
"  have  any  further  knowledge  of  Anne  Robinson,  and  which  engagement, 
"  signed  by  him,  I  have  put  into  the  hands  of  my  said  trustees  and  executors, 
"  to  be  safely  kept,  so  that  it  may  be  forthcoming  when  necessary  :  and 
"  as  my  said  son  Thomas  has  expressed  his  opinion  to  me  at  present,  that, 
"  to  prevent  the  possibility  of  the  continuance  or  renewal  of  such  a  con- 
nexion, it  is  necessary  for  him  to  absent  himself  from  this  country  for 
"  some  length  of  time,  and  that  he  is  determined  to  do  so  as  soon  as  he 
"  conveniently  can  after  my  decease,  this  restriction  is  not  to  be  considered 
"  in  full  force  or  to  be  acted  upon  until  after  his  departure  for  such  purpose, 
"  provided  it  be  within  three  months  after  my  decease  ;  and  I  have  allowed 
"  this  latitude  least  she  should,  while  he  continued  in  Ireland,  intrude 
"  herself  on  him,  and  by  such  or  other  acts  cause  a  forfeiture  of  his  claims 
"  under  this  my  will  :  and  should  it  fully  appear  that  at  any  time  after  the 
"  said  period  he  may  happen  to  break  through  this  engagement,  then  all 
"  benefit  that  it  was  intended  he  should  derive  under  this  will  shall  cease 
"  and  be  done  away,  and  the  property  so  bequeathed  to  him  shall  go  as  here- 
inafter directed  as  in  case  of  his  dying  unmarried  and  without  [323] 
"  lawful  issue  :  and  upon  further  trust  to  permit  and  sufl'er  my  younger 
"  son  James  Dillon  to  have,  receive,  and  take  the  remaining  moiety  of 
"  the  said  interest  on  the  said  stocks  or  securities,  to  be  paid  to  him, 
or  to  his  order  legally  authorized  to  receive  the  same,  by  half- 
"  yearly  payments  :  and  on  this  further  trust,  to  give,  pay,  or  cause  to 
"  be  paid  to  my  said  sons  Thomas  Saint  John  Dillon  and  James  Dillon,  on 
"  their  respective  days  of  marriage, — such  marriage  to  be  with  the  consent 
"  of  my  said  trustees  and  of  my  executors,  or  the  majority  of  them, — 
"  the  full  amount  of  the  moiety  to  each  of  the  monies  so  funded  or  secured  ; 
"  and  in  case  either  of  them  marry  without  such  consent,  or  should  die 
"  without  having  been  married  with  such  consent,  then  the  interest  of  the 
"  moiety  to  which  the  person  so  marrying  or  dying  was  entitled  under 
"  this  my  will  to  go  to  the  other  or  surviving  brother  during  his  life,  and 
"  after  his  death  the  principal  sum  to  go  to  his  lawful  issue,  if  any,  in  such 
"  manner,  proportion,  and  under  such  restrictions,  and  at  such  periods, 
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"  as  he  by  will  or  deed  may  direct  or  appoint  ;  and  in  case  both  of  my  said 
"  sons  should  so  die  unmarried  and  without  leaving  lawful  issue,"  then  he 
gave  the  interest  of  the  estate  for  life  to  certain  relations,  and  finally  to 
certain  charitable  institutions.  The  will  concludes  in  these  words  :  "  And 
"  I  do  hereby  appoint  rny  said  trustees  and  executors  to  be  the  sole  judges 
"  of  the  future  conduct  of  my  said  sons  ;  and  they  my  said  trustees  and 
"  executors,  and  they  only,  are  to  decide  on  what  may  amount  to  a 
"  forfeit^ire  of  tlie  benefits  to  be  derived  under  this  my  will." 

In  1821  T.  D.  married  Anne  Robinson,  having  asked  and  obtained  the  consent 
of  the  trustees  to  a  marriage  with  a  person  represented  by  him  to  be  Mary 
Anne  Madden.  One  of  the  trustees  had  given  a  general  consent  to  the 
marriage,  but  the  majority  of  the  executors  and  trustees  had  consented 
specifically  to  a  marriage  with  Mary  Anne  Madden,  described  as  "  only 
"  surviving  daughter  of  Andrew  Madden  of  Dunleary,  Esquire,"  and  it  was 
proved  that  Andrew  Madden,  who.  upon  the  marriage,  gave  away  Anne 
Robinson  as  his  daughter,  had  a  legitimate  daughter  whose  name  was  Mary 
Anne  Madden,  and  who  was  unmarried. 

Half  the  funds  were  paid  to  T.  D.  by  the  trustees  and  executors  upon  the 
marriage. 

[324]  In  1^2-2  T.  D.  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  against  the 
trustees  and  executors  and  the  devisees  over,  stating  the  will,  and  that  he 
had  complied  with  the  conditions,  that  he  had  not  since  his  father's  death 
had  any  acquaintance  with  Anne  Robinson,  and  had  married  Mary  Anne 
Madden  with  the  consent  of  the  trustees  and  executors  ;  and  praying  that 
the  trusts  might  be  carried  into  execution. 

On  the  9th  of  December,  1824,  T.  D.  died,  leaving  Anne  Dillon  (Robinson), 
with  whom  he  had  cohabited  from  the  time  of  his  marriage,  and  to  whom 
by  the  name  of  A.  H.  Robinson  otherwise  Dillon,  he  bequeathed  all  his 
property  by  will ;  but  he  left  no  issue. 

On  the  23d  of  December,  1824,  Anne  Dillon  otherwise  Robinson,  as  the  repre- 
sentative of  T.  D.,  filed  an  original  bill  in  the  Court  of  Exchequer,  Ireland, 
against  the  trustees  and  executors,  containing  nearly  the  same  statements 
and  prayer  as  the  bill  of  T.  D. 

In  their  answer  to  this  bill  the  trustees  and  executors  stated,  that  they  believed 
that  T.  D.  had  complied  with  the  directions  and  conditions  of  his  father's 
.  will,  and  that  otherwise  they  would  not  have  consented  to  his  marriage. 

James  Dillon,  the  other  son  of  the  testator,  died  before  his  father,  never  having 
been  married. 

In  the  court  below  a  decree  was  made  in  favour  of  the  plaintiff  Anne  Dillon 
otherwise  Robinson,  but  this  decree  was  reversed  on  appeal,  and  the  follow- 
ing points  were  decided  :  1.  That  the  declaration  of  T.  D.  was  not  admiss- 
ible in  evidence  as  part  of  the  will.  2.  That  "  and  "  in  this  will  could  not 
be  con.strued  "or."  3.  Semh.  That  the  word "  a.ssociate  "  in  the  will  did 
not  prohibit  marriage.  But,  4.  That  T.  D.  had  not  contracted  a  valid 
marriage,  or  at  least  not  with  such  consent  as  was  requisite,  and  that 
therefore  the  estates  limited  over,  on  his  dying  unmarried  and  without 
issue,  vested  in  the  devisees. 

James  Dillon,  of  the  city  of  Dublin,  pawnbroker,  was,  at  the  time  of  his  death, 
possessed  of  a  personal  property  to  the  amount  in  value  of  £10,000. 

[325]  He  had  two  children  only,  namely,  Thomas  St.  John  Dillon,  his  eldest  son, 
and  James  Dillon,  his  youngest  son  ;  James  Dillon  the  younger  went  to  South  America, 
where  he  died,  sliortly  before  the  time  of  his  father's  deatli,  unmarried,  and  without 
i.ssue. 

ThomasSt.  John  Dillon  having  several  years  before  his  father's  death  cohabited  with 
one  Anne  Robinson  in  a  state  of  fornication,  his  father,  in  the  year  1819,  threatened 
that  unless  he  would  break  off  the  connexion  he  would  disinherit  him  :  and  there- 
upon Thomas  St.  John  Dillon  drew  up  in  his  own  handwriting,  and  signed,  a  declara- 
tion in  the  words  following  :  "  I  hereby  solemnly  declare,  and  with  due  awe  and  rever- 
"  ence  appeal  to  the  great  Searcher  of  all  hearts  for  the  truth  and  sincerity  of  this 
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"  declaration,  tliat  lam  not  married  or  in  any  Tuanner  contracted  to  the  woman  1  have 
"  so  long  and  so  imprudently  cohabited  with,  known  lieretofore  by  the  name  of  Anne 
"  Robinson  ;  and  that  from  this  moment  to  the  end  of  my  existence  I  will  have  no 
"  kind  of  communication  with  her,  directly  or  indirectly,  and  I  am  satisfied  to  be 
"  no  longer  considered  by  my  father  as  his  son,  and  in  the  estimation  of  the  world 
"  not  to  have  any  further  claim  to  that  title  than  while  I  strictly  adhere  to  this  declara- 
"  tion  in  the  fullest  sense,  and  to  the  true  spirit  and  meaning  of  it  ;  and  from  the 
"  moment  I  deviate  from  it  in  any  degree,  may  I  be  renounced  by  him  and  by  all ; 
"  and  I  hereby  call  on  such  trustees  and  executors  as  my  father  may  appoint  to  carry 
"  into  effect  the  final  distribution  of  his  property,  to  withhold  from  mc  all  and  every 
"  part  of  whatever  bequest  he  may  think  proper  [326]  to  make  in  my  favour,  and 
"  not  to  consider  me  as  the  object  he  had  in  view  whenever  I  cease  to  support  this 
"  solemn  declaration.  Given  under  iny  hand  this  loth  day  of  August  1819.  (Signed) 
"  Thom.^s  St.  John  Dillon." 

On  the  same  occasion  Thomas  St.  John  Dillon  drew  up  in  liis  own  handwriting, 
on  the  same  paper,  a  second  declaration  which  was  signed  by  Anne  Robinson,  as 
follows  :  "  I  do  hereby  solemnly  declare  that  I  am  not  married  or  in  any  manner  con- 
"  tracted  to  the  above-named  Thomas  Dillon  ;  and  I  do  solemnly  and  sincerely  promise 
"  that  I  will  not  from  henceforth  have  any  connexion,  communication,  intercourse, 
"  or  correspondence  whatever  with  him  directly  or  indirectly.  Given  under  my  hand 
"  this  15th  day  of  August  1819.     (Signed)  Anne  Robinson." 

"  Witness  present  at  both  signatures.  (Signed)  Fras.  Will.  Hamilton." 
James  Dillon  by  his  will,  bearing  date  the  13th  day  of  November  1819,  (the  whole 
of  it,  except  the  signature,  and  the  bequest  of  some  small  pecuniary  legacies,  being 
in  the  handwriting  of  Thomas  St.  John  Dillon.)  after  appointing  the  Respondents 
Thomas  Harris  and  Arthur  Wise  executors,  devised  and  bequeathed  all  his  property, 
after  payment  of  his  debts,  legacies,  and  funeral  expences,  to  the  Respondents  Abel 
Labertouche  and  James  Montgomery,  their  executors  and  administrators,  upon  trust, 
to  invest  the  amount  or  produce  thereof  in  public  funds  or  securities  as  therein  men- 
tioned, and  out  of  the  interest  thereof,  after  paying  a  yearly  allowance  to  his  wife 
Catherine  Dillon  for  her  life,  "  upon  trust,  to  permit  and  suffer  my  elder  son  [327] 
"  Thomas  Saint  John  Dillon  to  have,  receive,  and  take  out  of  the  interest  of  such  stock 
"  or  securities  that  will  remain  after  payment  of  said  annuity  to  my  said  wife,  one 
"  moiety  of  such  interest,  to  be  paid  to  him  by  half-yearly  payments,  whilst  he  strictly 
"  adheres  to  the  solemn  engagement  he  has  entered  into  never  to  associate  with  or 
"  have  any  further  knowledge  of  Anne  Robinson,  and  which  engagement,  signed  by 
"  him,  I  have  put  into  the  hands  of  my  said  trustees  and  executors,  to  be  safely  kept, 
"  80  that  it  may  be  forthcoming  when  necessary  ;  and  as  my  said  son  Thomas  has 
"  expressed  his  opinion  to  me  at  present  that,  to  prevent  the  possibility  of  the  con- 
"  tinuance  or  renewal  of  such  a  connexion,  it  is  necessary  for  him  to  absent  himself 
"  from  this  country  for  some  length  of  time,  and  that  he  is  determined  to  do  so  as  soon 
"  as  he  conveniently  can  after  my  decease,  this  restriction  is  not  to  be  considered  in 
"  full  force,  or  to  be  acted  on,  until  after  his  departure  for  such  purpose,  provided  it 
"  be  within  three  months  after  my  decease  ;  and  1  have  allowed  this  latitude,  least  she 
"  should,  while  he  continued  in  Ireland,  intrude  herself  on  him,  and  by  such  or  other 
"  acts  cause  a  forfeiture  of  his  claims  under  this  my  will  :  and  should  it  fully  appear  that 
"  at  any  time  after  the  said  period  he  may  happen  to  break  through  this  engagement, 
"  then  all  benefit  that  it  was  intended  he  should  derive  under  this  will  shall  cease  and 
"  be  done  away,  and  the  property  so  bequeathed  to  him  shall  go  as  hereinafter  directed, 
"  as  in  case  of  his  dying  unmarried  and  without  lawful  i.ssue ;  and  upon  further  trust 
"  to  permit  and  suffer  my  younger  son  James  [328]  Dillon  to  have,  receive,  and  take 
"  the  remaining  moiety  of  the  said  interest  on  the  said  stock  or  securities  to  be  paid  to 
"  him,  or  to  his  order  legally  authorized  to  receive  the  same,  by  half  yearly  payments  ; 
"  and  on  this  further  trust  to  give,  pay,  or  cause  to  be  paid  to  my  said  sons  Thomas  Saint 
■'  John  Dillon  and  James  Dillon,  on  their  respective  days  of  marriage, — such  marriage 
"  to  be  with  the  consent  of  my  said  trustees  and  of  my  executors,  or  the  majority  of 
"  them, — the  full  amount  of  the  moiety  to  each  of  the  monies  so  funded  or  secured  ; 
"  and  in  case  either  of  them  marry  without  such  consent,  or  should  die  without  having 
"  married  with  such  consent,  then  the  interest  of  the  moiety  to  which  the  person  so 
"  marrying  or  dying  was  entitled  under  this  my  will  to  go  to  the  other  or  surviving 
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brother  during  his  Hfe,  and  after  his  deatli  the  principal  sum  to  go  to  his  lawful 
"  issue,  if  any,  in  such  manner,  proportion,  and  under  such  restrictions  and  at  such 
"  periods,  as  he  by  will  or  deed  may  direct  or  appoint ;  and  in  case  botli  of  my  said 
"  sons  should  so  die  unmarried  and  without  leaving  lawful  issue,  then  my  trustees 
"  herein-before  mentioned,  or  the  survivor  of  them,  or  the  executors,  administrators, 
"  or  assigns  of  such  survivor,  to  permit  and  suffer  my  friend  and  relation  Francis 
"  Dillon,  of  the  county  of  Carlow,  Esquire,  to  receive  and  take  the  interest  on  the 
"  properties  hereby  bequeathed  to  my  said  sons  during  his  natural  life  ;  and  after 
"  his  decease  to  permit  and  sufTer  Matthew  Dillon  Thomas  Esquire,  son  to  my  dear 
"  relation  Elizabeth  Dillon,  otherwise  Thomas,  to  receive  and  take  the  interest  on 
"  the  properties  hereby  bequeathed  to  my  said  [329]  sons  during  his  natural  life  ; 
"  and  after  his  decease  my  said  trustees,  or  the  survivor  of  them,  or  the  executors, 
"  administrators,  or  assigns  of  such  survivor,  to  hand  over  and  pay  such  principal 
"  sum  to  the  governor  and  governesses  of  the  county  of  Carlow  Infirmary,  to  be  applied 
"  under  the  control  of  the  governors  of  Simpson's  Hospital,  part  thereof  in  purchasing 
"  and  fitting  up  house  sufficient  for  the  reception  of  as  many  infirm  and  reduced  old 
"  men  of  the  said  county,  without  regard  to  religious  distinctions,  as  the  remaining 
"  part  of  the  said  fund  will  for  ever  thereafter  be  enabled  to  support,  to  be  called  and 
"  known  by  the  name  of  '  The  Dillon  Institution.'  And  I  hereby  appoint  my  said 
"  trustees  and  executors  to  be  the  sole  judges  of  the  future  conduct  of  my  said  sons  ; 
"  and  they  my  said  trustees  and  executors,  and  they  only,  are  to  decide  on  what  may 
"  amount  to  a  forfeiture  of  the  benefits  to  be  derived  under  this  my  will." 

The  testator,  by  a  codicil  to  his  will,  left  two  small  legacies  of  £5  each,  and  died  on 
the  8tli  day  of  December  in  the  year  1819,  without  having  revoked  or  altered  his  will 
or  codicil,  leaving  Catherine  Dillon  his  widow,  who  died  before  the  commencement 
of  the  suit,  and  Thomas  St.  John  Dillon,  his  only  son,  him  surviving. 

On  the  10th  of  December,  1819,  the  will,  codicil,  and  declarations  were  read  in 
the  hearing  of  the  trustees  and  executors,  and  on  the  8th  day  of  February,  1820,  the 
executors  proved  the  will  and  codicil  in  the  Court  of  Prerogative  in  Dublin. 

The  Respondent,  Thomas  Harris,  principally  acted  as  executor,  and  possessed  him- 
self of  the  greatest  part  of  the  testator's  personal  estate  and  [330]  effects,  consisting 
of  ready  money,  government  3^-  per  cent,  stock,  and  other  securities  for  money,  assets, 
and  elTects,  to  the  amount  in  value  of  £10,000  or  thereabouts,  of  which  £1384  12s.  4d. 
government  3^  per  cent,  stock,  and  two  several  sums  of  £193  17s.  and  £24  4s.  7d.  in 
cash,  the  amount  of  interest  received  thereon,  remained  in  the  Bank  of  Ireland  to  the 
credit  of  the  cause  hereinafter  mentioned  of  Robinson  against  Labertouche  and  others. 

Thomas  St.  John  Dillon,  on  the  26th  of  April,  1821,  was  married  to  Anne  Robinson, 
under  the  name  of  Mary  Anne  Madden,  he  having  first  procured  the  written  consent 
of  the  executors  and  trustees  to  his  marriage  with  a  person  represented  by  him  to  be 
Mary  Anne  Madden.  The  licence  also  for  his  marriage  was  with  a  person  named  in 
the  licence  as  Mary  Anne  Madden  ;  and  a  certificate  from  the  Reverend  John  Hunt 
certified  that  he  had  married  Thomas  St.  John  Dillon  to  Mary  Anne  Madden. 

In  July,  1822,  Thomas  St.  John  Dillon  filed  a  bill  in  the  Court  of  Chancery  in 
Ireland  against  the  trustees  and  executors,  and  Francis  Dillon  and  Matthew  Dillon 
Thomas,  and  the  Attorney  General,  stating,  among  other  things,  the  will  of  James 
Dillon  (except  the  clause  by  which  he  was  to  lose  all  benefit  under  the  will  if  he  should 
have  any  further  intercourse  with  Anne  Robinson),  and  that  he  had  complied  with 
all  the  conditions  imposed  upon  him  by  the  will,  and  had  not  since  his  father's  death 
had  any  acquaintance  with  her  ;  and  that  he  had  married  Mary  Anne  Madden, 
with  the  consent  of  the  executors  and  trustees  ;  and  praying  that  the  trusts  of  the 
will  might  be  carried  [331]  into  effect,  and  all  necessary  accounts  taken,  and  that 
the  balance  of  the  trust  fund  might  be  applied  for  his  benefit. 

Thomas  St.  John  Dillon  and  Anne  Robinson  otherwise  Dillon  cohabited  together 
from  the  time  of  their  marriage  until  the  9th  of  December  1824,  when  Thomas  St. 
John  Dillon  died,  leaving  Anne  Dillon,  but  not  any  issue  by  her,  him  surviving. 

Thomas  St.  John  Dillon  before  his  deatli  made  his  will,  and  thereby  gave  and 
bequeathed  all  property  he  should  die  possessed  of  to  Anne  Robinson,  by  the  name 
of  Anne  Hemsworth  Robinson  otherwise  Dillon,  viz.  ten  bills  of  exchange,  each  for 
£100,  then  in  the  hand.s  of  Thomas  M'Nainara,  and  payable  by  Thomas  Harris  ;  and 
she  afterwards  obtained  administration  of  the  goods  and  chattels,  rights  and  credits, 
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of  Thomas  8t.  Joliii  Dillon,  with  his  will  annexed,  out  of  the  Coiiit  of  J'lerogativc 
in  Ireland  ;  and  in  virtue  thereof  possessed  herself  of  the  ten  bills  of  ex'chango  in 
the  will  mentioned,  and  of  all  other  the  property  and  efl'ects  of  Thomas  St.  John 
Dillon,  which  were  in  his  possession  at  the  time  of  his  death. 

On  the  '23d  of  December,  1824,  Anne  Dillon  otherwise  Kobinson  filed  an  original 
bill  on  the  equity  side  of  the  Court  of  Exchequer  in  Ireland  against  the  trustees  and 
executors,  the  Appellants  Francis  Dillon,  Matthew  Dillon  Thomas,  and  the  Attorney 
General  of  Ireland,  thereby  stating,  that  Thomas  St.  John  Dillon  had  complied  with 
the  directions  and  conditions  in  his  father's  will,  and  had  married  with  the  consent 
of  the  trustees  and  executors,  and  that  in  consequence  of  such  marriage  £3500  of 
the  assets  had  been  paid  by  [332]  the  Respondent  Thomas  Harris  to  Thomas  St. 
John  Dillon  in  his  lifetime  ;  the  bill  prayed  that  an  account  might  be  taken  of  all 
the  personal  property  of  the  testator  James  Dillon,  and  of  his  debts  and  legacies  ; 
and  that  all  further  and  necessary  accounts  might  be  taken  ;  and  that  all  the  creditors 
and  legatees  of  the  said  testator  might  be  at  hberty  to  go  before  the  proper  officer, 
and  prove  their  demands,  and  be  paid  according  to  law  ;  and  that  the  surplus  or 
balance  of  the  trust  fund,  if  any,  remaining  in  the  hands  of  the  trustees  and  executors, 
might,  with  the  privity  of  the  Accountant  General,  be  brought  into  Court  until  the 
final  hearing  of  the  cause,  to  be  applied  and  disposed  of,  as  the  Court  should  think 
just,  amongst  the  persons  entitled  thereto,  under  the  will  of  James  Dillon  and  the 
will  of  Thomas  St.  John  Dillon. 

The  executors  in  their  answer  stated,  that  they  had  believed  that  Thomas  St. 
John  Dillon  had  comphed  with  the  directions  and  conditions  in  his  father's  will,  or 
that  they  would  not  have  consented  to  his  marriage  ;  and  that  he  had  therefore 
been  paid  £3500  out  of  the  estate  of  his  father  for  his  moiety  or  share  thereof.  The 
trustees  in  their  answer  further  stated,  that  they  had  given  their  consent  to  the 
marriage  of  Thomas  St.  John  Dillon  with  one  Mary  Anne  Madden. 

The  Appellants  Francis  Dillon  and  Matthew  Dillon  Thomas,  by  their  several 
answers,  insisted  that  Thomas  St.  John  Dillon,  by  his  marriage  with  Anne  Robinson, 
without  consent  to  a  marriage  with  her,  had  by  virtue  of  his  father's  will  forfeited 
all  claim  to  any  part  of  his  father's  personal  estate. 

[333]  Anne  Dillon  otherwise  Robinson  died  in  the  month  of  August,  1825,  after 
the  answers  were  filed,  having  made  her  will,  bearing  date  the  25th  day  of  July  pre- 
ceding, whereby  she  left  and  bequeathed  to  the  Respondent  John  Robinson  all  the 
property  which  she  was  then  or  which  she  might  thereafter  be  entitled  to,  and 
appointed  the  Respondent  Thomas  Harris  executor  of  her  will  ;  the  Respondent 
Thomas  Harris  proved  the  will,  and  also  obtained  administration  of  the  unadmin- 
istered  goods,  chattels,  rights,  and  credits  of  Thomas  St.  John  Dillon  deceased. 

John  Robinson,  then  a  minor,  by  Joseph  Dunn  his  next  friend,  on  the  2d  of 
November,  1825,  filed  a  supplemental  bill  in  the  Court  of  Exchequer  against  tlie 
several  persons  who  were  parties  to  the  original  bill,  praying  that  the  Respondent 
John  Robinson  might  have  the  benefit  of  all  proceedings  had  in  the  cause  ;  and 
that  the  will  of  the  testator  James  Dillon  might  be  carried  into  execution  ;  and  that 
an  account  might  be  taken  of  the  testator's  personal  estate  ;  and  that  the  rights 
thereto  of  Thomas  St.  John  Dillon,  Anne  Dillon,  and  the  Respondent  John  Robinson, 
might  be  ascertained  ;  and  that  the  Resjaondont  John  Kobinson,  as  the  residuary 
legatee  of  Anne  Dillon,  might  be  decreed  entitled  to  the  personal  estate. 

The  several  Defendants  answered  the  bill  ;  and  the  Respondent  John  Robinson, 
the  Plaintiff  in  the  cause,  having  replied  thereto,  and  the  Defendants  having  rejoined, 
the  cause  was  at  issue,  and  several  witnesses  were  examined  on  the  part  of  the  Re- 
spondent John  Robinson,  and  the  Appellants  Francis  Dillon  and  Matthew  Dillon 
Thomas,  [334]  two  of  the  Defendants  in  the  cause  ;  but  no  witnesses  were  examined 
on  the  part  of  the  other  Defendants. 

The  Appellants  the  Commissioners  of  Charitable  Donations  and  Bequests,  on 
the  7th  day  of  January,  1826,  caused  a  bill  to  be  filed  in  the  Court  of  Exchequer, 
in  the  nature  of  a  cross  bill,  against  the  Respondents  Thomas  Harris,  Arthur  Wise, 
Abel  Labertouche,  James  Montgomery,  the  Appellants  Francis  Dillon  and  Matthew 
Dillon  Thomas,  and  the  Respondent  John  Robinson,  one  Thomas  M'Namara  (who 
was  afterwards  struck  out  of  the  bill,)  and  the  Attorney  (Jenei'al  of  Ireland,  pi'aying, 
that  the  trusts  of  t  lie  will  (if  the  testator  James  Dillon  miglit  be  carried  into  execution, 
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under  the  order  of  the  Court ;  that  the  will  might  be  decreed  to  be  well  proved  ; 
that  an  account  might  be  taken  of  the  personal  estate  and  effects  of  the  testator  James 
Dillon,  into  whose  hands  the  same  came,  and  how  applied,  and  also  an  account  of 
such  parts  of  the  personal  estate,  assets,  and  effects  of  the  testator  James  Dillon, 
or  the  produce  thereof,  which  were  paid  or  handed  over  by  the  Respondent  Thomas 
Harris,  or  any  other  the  executors  or  trustees  of  the  testator,  to  Thomas  St.  John 
Dillon  and  Anne  Dillon  otherwise  Robinson,  or  either  of  them  ;  that  the  Respondents, 
Thomas  Harris,  Arthur  Wise,  Abel  Labertouche,  and  James  Montgomery,  or  such 
of  them  as  ought  to  do  so,  might  be  obliged  to  make  good  the  same  to  the  assets  of 
the  testator  James  Dillon  ;  that  accounts  also  might  be  taken  of  the  personal  estate 
of  Thomas  St.  John  Dillon  and  of  Anne  Dillon,  and  how  applied  and  disposed  of  ; 
and  that  the  Respondents,  Thomas  Harris,  [335]  Arthur  Wise,  Abel  Labertouche, 
and  James  Montgomery,  might  be  ordered  to  bring  into  Court,  or  to  lodge  in  the 
Bank  of  Ireland,  to  the  credit  of  the  cause,  all  such  monies  and  securities,  assets  and 
effects,  as  did  belong  to  or  form  part  of  the  personal  estate  of  the  testator  James 
Dillon  as  they  should  confess  to  have  in  their  or  his  hands  or  power,  to  be  disposed 
of  at  the  hearing  of  the  cause  as  the  Court  should  direct,  according  to  the  trusts  of 
the  will  ;  that  the  Respondent  Abel  Labertouche  might  be  ordered  to  transfer  the 
sum  of  £1500  Government  3^  per  cent,  stock,  then  standing  in  his  name  in  the 
transfer  books  of  the  Bank  of  Ireland,  and  which  formed  a  part  of  the  personal  estate 
of  the  testator  James  Dillon,  to  the  Accountant  General  of  the  Court,  to  be  placed 
to  the  credit  of  the  cause  ;  that  a  receiver  might  be  appointed  ;  that  the  bill  might 
be  considered  in  the  nature  of  a  cross  bill  ;  and  that  the  cause  might  be  heard  at 
the  same  time  with  the  cause  in  which  the  Respondent  John  Robinson  was  plaintiff. 

The  several  Defendants  answered  the  bill ;  and  the  Respondents  Thomas  Harris 
and  Arthur  Wise,  the  executors,  and  the  Respondents  Abel  Labertouche  and  James 
Montgomery,  the  trustees  named  in  the  will  of  the  testator  James  Dillon,  relied 
on  the  same  matters  as  are  set  forth  in  their  answers  to  the  bill  at  the  suit  of  Anne 
Dillon  otherwise  Robinson.  The  Appellants  the  Commissioners  of  Charitable  Dona- 
tions and  Bequests  having  replied  to  the  answers,  and  the  Defendants  having  rejoined, 
the  cause  was  at  issue,  and  divers  witnesses  were  examined  on  the  part  [336]  of  the 
Appellants  the  Commissioners  of  Charitable  Donations  and  Bequests,  but  no  wit- 
nesses were  examined  on  the  part  of  the  Defendants. 

By  an  order  made  on  the  9th  of  November,  1827,  the  Plaintiffs  had  liberty, 
upon  the  hearing  of  the  second  cause,  to  give  in  evidence  attested  copies  of  the 
pleadings  and  depositions  in  the  first  cause.  Francis  William  Hamilton,  to  the  Gth 
Interrogatory  of  the  Defendant's  Proofs,  in  the  Cause  of  Robinson  against  Harris, 
deposed,  that  the  person  who  signed  the  produced  paper-writing  marked  with  the 
letter  B.*  did  cohabit  and  live  with  Thomas  Saint  John  Dillon,  the  person  who 
signed  the  paper-writing  marked  with  the  letter  A.,t  after  the  death  of  his  father 
James  Dillon,  as  this  deponent  verily  believes  :  that  Thomas  Saint  John  Dillon 
and  Anne  Robinson  lived  and  cohabited  together  as  man  and  wife,  in  a  clandestine 
manner,  at  the  time  of  the  death  of  James  Dillon  :  that  Anne  Robinson,  who  signed 
the  paper  marked  B.,  and  who  is  named  in  the  paper-writing  marked  A.,  and  also 
in  the  complainant's  bill  Anne  Dillon,  is  the  same  person. 

To  the  8th  interrogatory  the  same  witness  deposed  that  he  was  very  intimate 
with  James  Dillon  and  acquainted  with  Thomas  Saint  John  Dillon  his  son  :  that 
Thomas  Saint  John  Dillon  cohabited  and  formed  an  improper  connexion  with  a 
woman  of  the  name  of  Anne  Robinson,  during  his  father's  lifetime,  and  had  formed 
the  connexion  for  a  considerable  time  prior  to  the  [337]  death  of  his  father,  and  the 
same  existed  at  the  time  of  his  father's  death  ;  but  that  he  did  not  think  that  James 
Dillon  knew  of  such  connexion  at  the  time  of  his  death,  the  same  having  been  carried 
on  clandestinely  :  that  he  often  heard  James  Dillon  express  himself  relative  to  the 
connexion  formed  by  his  son  :  that  he  said  that  if  ever  he  could  trace  his  having 
any  intercourse  whatever  with  Anne  Robinson  he  would  cut  him  off  entirely,  or  to 
that  effect  ;  and  the  circumstance  made  him  very  unhappy  in  his  mind,  which  he 
very  often  expressed  to  the  deponent. 

*  The  document  signed  by  Anne  Robinson,  set  forth,  [4  Bli.  X.  S.]  326. 
t  The  document  set  forth,  [-1  Bli.  N.  S  ]  325. 
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The  same  witness,  to  the  llth  interrogatory,  said,  that  Thomas  Harris  knew 
of  the  coliabitation  of  Thomas  Saint  John  Dillon  with  Anne  Robinson  previous  to 
the  death  of  James  Dillon,  and  was  acquainted  with  Anne  Robinson  ;  and,  as  he 
believed,  knew  that  Thomas  Saint  John  Dillon  cohabited  with  Anne  Robinson  after 
his  father's  death,  and  that  Thomas  Saint  John  Dillon  and  Anne  Robinson  lived 
together  as  man  and  wife  after  the  death  of  James  Dillon  :  that  he  had  often  met 
Thomas  Harris  in  the  company  of  Thomas  Saint  John  Dillon  after  his  father's  death, 
and  they  were  very  intimate ;  and  deponent  believed  that  Thomas  Harris  was  in 
the  habit  of  visiting  Thomas  Saint  John  Dillon  after  the  death  of  James  Dillon,  and 
whilst  Anne  Dillon  was  living  and  cohabiting  with  Thomas  Saint  John  Dillon. 

Other  witnesses  deposed  to  the  same  facts  ;  and  there  was  evidence  that  Thomas 
Saint  John  Dillon  was  married  to  Anne  Robinson  under  the  assumed  name  of  Mary 
Anne  Madden,  the  assent  of  the  trustees  and  executors  having  been  obtained  to  a 
marriage  with  a  person  of  that  name  ;  but  the  exe-[338]-cutors  jointly  and  severally 
by  their  answer  denied  that  they  had  any  knowledge  of  the  party  or  the  fraud  ;  and 
that  if  they  had  known  or  believed  that  the  marriage  for  which  their  consent 
was  asked  was  to  have  been  with  the  person  named  or  prohibited  in  the  will,  they 
would  have  refused  to  consent,  although  they  were  advised  that,  according  to  the 
wording  of  the  will,  they  might  legally  have  consented  to  such  marriage. 

The  two  causes  came  on  to  be  heard  on  the  12tli  day  of  June  in  the  year  1828  ; 
and  by  a  decree  made  in  the  two  causes  it  was  oidered,  adjudged,  and  decreed  that 
the  bill  in  the  second  cause,  filed  by  the  Appellants  the  Commissioners  of  Charitable 
Donations  and  Bequests,  should  be  and  the  same  was  thereby  dismissed,  but  without 
costs ;  and  that  the  bequests  in  the  will  of  James  Dillon  the  elder  to  the  Aj:)pellants 
Francis  Dillon  and  Matthew  Dillon  Thomas,  and  the  idterior  limitations  to  the  charit- 
able uses,  had  not  taken  elTect ;  and  that  Thomas  St.  John  Dillon  deceased,  in  the 
pleadings  mentioned,  became  absolutely  entitled  to  the  personal  estate  of  the  testator, 
and  that  the  Respondent  John  Robinson  was  then  entitled  thereto  by  virtue  of  the 
wills  of  Thomas  St.  John  Dillon  and  Anne  Dillon  otherwise  Robinson  ;  and  it  was 
thereby  referred  to  the  Chief  Remembrancer  of  the  Court  to  take  the  usual  accounts. 

Against  this  decree  the  appeal  to  the  House  was  presented. 

The  case  came  on  to  be  heard  on  the  5th  of  April,  1830,  when  Mr.  Miller,  in  the 
absence  of  Mr.  Knight,  on  behalf  of  the  Appellants,  argued  that  [339]  the  condition 
in  restraint  of  the  marriage  with  Anne  Robinson  was  not  illegal,  citing  the  Digest, 
35.  1.  6.,  Fry  v.  Porter,  1  Ch.  Ca.  138.,  Harvey  v.  Aston,  1  Atk.  361.,  Scott  v.  Tyler, 
2  B.  C.  C.  437.  Dick.  716.,  and  was  proceeding  mth  the  series  of  authorities,  when 
Sir  Edward  Sugden,  who  was  to  argue  on  behalf  of  the  Respondents,  intimated  that 
he  did  not  mean  to  dispute  the  doctrine  that  there  might  in  a  will  or  deed  be  a  condition 
in  restraint  of  marriage  with  an  individual.  But  he  asked  what  proof  there  was  of 
a  marriage  with  Anne  Robinson  1  whereupon  Mr.  Miller  proposed  to  read  the  evi- 
dence of  Charles  Madden  ;  but  it  was  objected,  on  behalf  of  the  Respondents,  that 
the  evidence  was  not  upon  the  table  of  the  House ;  and  thereupon  it  was  ordered 
that  the  lieai-ing  of  the  appeal  should  be  adjourned,  to  give  the  Appellants  the  oppor- 
tunity of  producing  the  evidence,  they  paying  the  costs  of  the  day. 

The  case  came  on  again  to  be  argued  on  the  2d  of  December,  1830. 

For  the  Appellants. — Mr.  Knight  and  Mr.  Miller. 

The  consent  to  the  marriage  was  obtained  by  false  pretences.  The  first  question 
is,  whether  Thomas  Saint  John  Dillon  contracted  such  a  marriage  as  authorized 
the  trustees  to  pay  him  the  money  1  Putting  fraud  out  of  the  question,  and  assuming 
that  the  trustees  only  are  to  decide,  can  it  be  a  reasonable  construction  that  such 
a  marriage  should  give  the  moiety  to  Thomas  Saint  John  Dillon,  and  should  have 
deprived  James  Dillon  of  the  right  to  it  by  survivorship  if  he  had  been  living  1 

[340]  The  clause  enabling  the  trustees  to  decide  what  should  operate  as  a  forfeiture 
applies  only  to  minor  circumstances  of  conduct.  The  testator  did  not  mean  to  place 
in  their  hands  the  power  to  revoke  (jr  annul  his  will.  This  was  not  a  marriage  to  whieji 
it  was  competent  to  the  tru.stees  to  give  consent.  By  a  former  clause  of  the  will, 
the  breach  of  the  engagement  on  the  part  of  Thomas  St.  John  Dillon,  not  to  associate 
with  Anne  Robinson,  was  made  an  expi-e.ss  distinct  ground  of  forfeituic  and  limitation 
over  of  the  moiety  given  to  him  upon  condition. 

The  Lord  Chancellor. — The  words  giving  the  power  to  the  trustees  are  very  large. 
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You  argue  that  they  must  be  controlled  by  the  former  clause,  providing  express 
forfeiture. 

For  the  Appellants. — It  cannot  be  supposed,  consistently  with  the  will,  that  he 
intended  to  give  power  to  the  trustees  to  consent  to  such  a  marriage,  when  even 
intercourse  with  the  party  was  prohibited.  It  may  be  argued,  that  the  forfeiture 
relates  only  to  the  interest  of  the  sum  bequeathed.  But  from  the  words  providing, 
that  in  the  case  contemplated  "  all  benefit  he  might  derive  under  the  will  should 
"  cease,"  and  also  from  the  provision,  in  a  subsequent  part  of  the  will,  that  upon  the 
death  of  the  survivor  "  the  principal  sum  should  go  to  his  lawful  issue,"  and  from 
the  whole  context  of  the  will,  it  is  clear  that  the  testator  meant  that  the  corjnts  of 
the  estate  should  be  the  subject  of  forfeiture. 

But  suppose  the  trustees  had  by  the  will  a  power  to  give  consent  to  such  a  marriage, 
have  they  ever  given  such  consent  ?  They  say,  that  if  they  had  known  the  truth 
they  would  not  have  given  consent.  A  general  consent,  or  a  consent  to  a  marriage 
with  a  woman  of  the  name  of  Mary  Anne  [341]  Madden,  is  not  a  valid  consent.  In 
this  instance  it  was  obtained  by  fraud  ;  and  it  may  be  questioned  whether  it  was  a 
legal  marriage,  having  been  contracted  in  a  false  name  for  a  fraudulent  purpose. 
In  the  case  of  a  minor  marrj'ing  by  her  right  surname  and  one  of  her  right  christian 
names,  the  other,  by  which  she  had  been  usually  known,  having  been  omitted,  it 
was  decided  by  Lord  Stowell  that  the  marriage  was  void.* 

The  limitation  over,  upon  the  event  of  both  sons  dying  without  issue,  has  taken 
effect  upon  the  events  which  have  happened.  Thomas  St.  John  Dillon  was  never 
legally  married,  or,  if  so,  not  with  consent ;  and  the  death  of  James  in  the  lifetime 
of  his  father  does  not  alter  the  effect  of  the  limitation.t 

It  might  also,  upon  authority,  be  argued,  that  "  unmarried  and  without  issue  " 
should  be  construed  "  unmarried  or  without  issue."     Maberly  v.  Strode, J  Bell  v.  Phyn.g 

The  Lord  Chancellor. — The  words  are,  not  merely  "  should  die  unmarried,"  but 
should  "  so  die  unmarried."  the  antecedent  being  "  without  consent." 

For  the  Appellants. — If  the  Apfiellants  should  fail  on  all  other  grounds  of  claim, 
they  are  at  least  entitled  to  the  moiety  given  over  upon  the  contingency  as  to  James. 
The  marriage  of  Thomas  St.  John  Dillon  could  only  entitle  him  to  receive  the  capital 
of  his  own  moiety,  not  that  of  James.  [342]  There  was  no  power  in  the  trustees 
to  consent  to  give  the  moiety  of  James  to  John. 

The  declaration  of  Thomas  Dillon  might  have  been  proved  as  a  testamentary 
paper.  The  words  of  the  will  bound  Thomas  St.  John  Dillon  "  never  to  associate 
"  with  Anne  Robinson,"  whose  id^tity  is  proved. 

The  Lord  Chancellor. — The  declaration  expressly  refers  to  marriage. 

For  the  Appellants. — As  to  the  second  reason  for  the  Respondents,  which  rests 
upon  the  power  given  to  the  trustees,  they  are  bound  to  act  reasonably,  and  trusts 
receive  a  reasonable  construction.  1|  To  entitle  Thomas  St.  John  Dillon  to  the  capital 
of  the  fund,  it  was  a  condition  precedent  that  he  should  be  married,  and  to  a  person 
different  from  Anne  Robinson. 1i     Lowe  r.  Ld.  Huntingtower.** 

For  the  Respondents. — Sir  Edward  Sugden  and  Mr.  Lynch. 

The  evidence  as  to  the  cohabitation  is  inadmissible.  It  is  sworn  that  no  such 
declaration  as  stated  in  the  will  was  delivered  to  tlie  executors.  The  Defendants 
Harris  and  Wise,  in  their  answer,  say,  "  they  never  received  from  James  Dillon  (the 
"  testator),  or  any  other  person,  any  such  instrument  or  declaration  as  in  the  will  men- 
"  tioned  ;  "  and  there  is  no  other  evidence.  The  allegation,  therefore,  of  the  testator's 
will,  is  not  proved ;  and  the  declarations  must  not  be  considered  as  part  of  the  case. 
As  to  the  case  of  Lowe  v.  Ld.  Huntingtower,**  it  was  the  case  of  a  complicated  will, 

*  Pouget  r.  Tomkins,  2  Hagg.  Cons.  Rep.  l-i"2. 

t  WiUing  r.  Baine,  3  P.  W.  113  ;  Humberstone  r.  Stanton,  1  V.  &  B.  385. 

I  3  Ves.  450. 

§7  Ves.  45.S  ;  and  see  Weddell  r.  Mundy,  6  Ves.  341  ;  "or"  construed  "and." 
See  also  Turner  v.  Moore,  Id.  5G0  ;  and  Richardson  r.  Spraag,  1  P.  W.  433,  and  the 
note  (■-).  Keylway  v.  Keylway,  2  P.  W.  345.  As  to  Bell  r.  Phyn,  see  the  note 
(A.)  at  the  end  of  the  case. 

II  Wrottesley  v.  Wrottesley,  2  Atk.  584. 

If  Lucas  V.  Evans,  3  Atk.  260.  **  4  Russ.  p.  532,  note. 
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upon  which  it  [343]  was  difficult  to  put  a  construction.  The  testator  conteniphitcd 
the  maiTiage  of  members  of  the  family  with  other  persons.  Lord  Eldon  sent  tlie 
case  to  a  Court  of  Law,  to  ascertain  whether  evidence  could  be  received  of  the  age 
and  circumstances  of  the  members  of  the  family.  The  Judges  of  the  Court  of  King's 
Bench  certified  that  such  evidence  could  be  received,  but  that  if  received  it  would 
not  alter  the  opinion  returned  by  the  certificate.  The  Court  must  place  itself  in  the 
situation  of  the  testator,  and  consider  the  circumstances  ;  but  when  so  placed  the 
circumstances  do  not  alter  the  construction,  but  help  the  Court  to  a  right  construction. 
But  in  this  case,  how  should  a  writing  signed  months  before  the  will  ati'ect  the  con- 
struction of  it ']  How  could  they  be  proved  as  testamentary  papers  1  They  could 
not  be  a  part  of  the  testamentary  disposition. 

The  Lord  Chancellor. — Your  objection  turns  upon  the  want  of  identification. 
If  it  could  be  proved  that  the  engagement  produced  was  the  same  as  that  which  is 
referred  to  by  the  will,  I  presume  you  would  not  object. 

For  the  Respondents. — We  do  not  mean  to  deny  that  the  testator  might  have 
so  referred  to  the  paper  as  to  make  it  make  part  of  his  will.  Here  is  no  proof  of 
the  declarations  ;  and  reference  cannot  be  made  to  such  paper  to  construe  the  will. 
The  question  as  to  the  identity  of  the  paper  is  not  put  in  issue  by  the  pleadings. 

But  before  we  enter  upon  the  argument  as  to  the  admissibility  of  the  evidence, 
it  is  necessary  to  consider  what  is  prohibited  by  the  testator.  The  declarations  are 
dated  months  before  the  will,  which  must  be  construed  as  a  waiver  of  the  [344]  de- 
clarations. The  declarations  import  a  present  engagement.  By  the  will,  the  whole 
of  the  father's  lifetime,  and  three  months  after  his  death,  are  allowed  before  the  for- 
feiture is  to  accrue. 

As  to  consent,  there  is  not  a  word  pointing  to  this  marriage.  The  Judges  below 
were  of  opinion  that  there  was  no  prohibition  of  marriage,  as  appears  by  the  notes 
on  the  back  of  the  brief.  It  is  not  denied  that  a  general  consent  to  marry  was  given 
b}'  the  trustees,  or  specifically  to  niarry  Mary  Anne  Madden. 

The  Lord  Chancellor. — The  trustees  in  their  answer  say,  they  never  received  the 
declarations.  How  or  from  what  place  were  they  produced  1  An  engagement  is 
mentioned  in  the  will,  and  reference  is  made  to  it  ;  and  although  the  testator  says 
that  he  put  it  into  the  hands  of  his  executors,  which  does  not  appear  to  be  the  fact, 
yet  if  such  a  document  comes  out  of  his  repositories,  it  might  be  a  question  whether 
it  is  not  sufficientl}'  connected  with  the  will  to  become  evidence. 

For  the  Respondents. — The  evidence  goes  to  cohabitation  during  the  life  of  the 
father,  which  the  will  permitted.  As  to  coliabitation  after  the  death  of  the  father, 
there  is  no  witness  who  speaks  to  any  before  the  marriage. 

The  question  is,  therefore,  whether  this  is  not  a  valid  marriage.  This  question 
may  be  considered  in  two  aspects  :  1.  That  the  marriage  is  not  prohibited.  "2.  That 
the  trustees  had  an  unlimited  jjower  to  consent. 

The  prohibition  of  marriage  must  have  occurred  to  the  testator  if  he  had  intended 
to  prohibit  it ;  but  he  looked  only  to  illicit  intercourse.  The  prohibition  of  marriage 
is  odious  in  law,  and  [345]  to  be  strictly  construed.  The  testator  might  have  wished 
to  give  the  fund  to  the  children  of  his  son. although  he  should  be  rash  enough  to  marry 
the  person  with  whom  he  had  cohabited.  There  is  nothing  expressed  in  the  will 
as  to  prohibition  of  marriage,  and  the  House  cannot  supply  the  prohibition,  especially 
as  the  .Judges  in  the  Court  below  were  of  opinion  that  there  was  no  prohibition.  The 
Court  of  Appeal  ought  not  to  supply  a  contingency  which  the  testator  might  and 
would  have  inserted  if  it  had  been  intended. 

As  to  the  question  now  raised  upon  the  validity  of  the  marriage,*  no  such  question 
is  raised  upon  the  pleadings  ;  and  not  being  put  in  issue,  no  evidence  or  argument 
upon  the  question  can  be  admitted.     The  question  was  not  raised  in  the  Court  below. 

Supposing  the  marriage  to  be  prohibited,  the  identity  of  the  wife  is  not  shown. 
In  a  passage  of  the  answer  read  on  behalf  of  the  Appellants  it  is  said,  that  "  it  might 
"  be  Mary  Anne  Robinson." 

If  the  identity  is  proved,  Mary  Anne  Robiiison  might  have  been  the  natural 
daughter  of  Andrew  Madden.     The  hand-writing  of  the  father  is  proved  by  the 

*  See  Sullivan  v.  Sullivan,  2  Ilagg.  Cons.  Rep.  '23S. 
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children ,Jaud  she  might  have  gone  by  one  name  as  well  as  the  other.  If  so,  the 
questioniis  decided. 

The  Respondents  Harris  and  Wise,  in  their  answer  to  the  bill  of  Robinson,  referring 
to  former  answers,  say  as  evidezice  of  the  friendship  of  their  conduct,  that  all  the 
trustees  and  executors,  in  their  answer  to  the  bill  of  Thonias  St.  John  Dillon,  swore 
that  he  fulfilled  all  the  conditions  of  his  father's  will. 

[346]  The  Lord  Chancellor. — They  say  it  is  untrue  that  they  were  acquainted 
with  Anne  Robinson,  or  with  the  fact  that  it  was  the  intention  of  Dillon,  when  he 
procured  the  signature  to  their  consent,  to  marry  Mary  Anne  Robinson.  Does  not 
this  passage  rather  exclude  the  supposition  and  the  argument  1 

For  the  Respondents. — When  consent  has  been  given  all  power  is  ended  ;  it 
cannot  be  retracted. 

The  Lord  Chancellor. — Where  is  the  evidence  of  consent  ? 

For  the  Respondents. — One  of  the  trustees  gives  a  general  consent,  the  other 
gives  a  consent  to  marry  Mary  Anne  Madden.  Suppose  the  issue  of  the  marriage 
were  to  claim  under  the  will,  would  they  be  cut  off  and  bastardized  1  Upon  questions 
of  consent  to  a  marriage,  formality  is  not  regarded  in  a  Court  of  Equity  ;  and  a  con- 
sent once  given  cannot  be  retracted. 

There  is  a  gift  over  in  case  of  marriage  without  consent,  but  the  trustees  only 
are  to  decide  what  is  a  forfeiture.  The  limitation  over,  and  the  power  of  the  trustees, 
apply  equally  to  both  sons,  and  must  receive  the  same  construction. 

It  is  argued  for  the  Appellant,  that  this  is  a  power  confined  to  details  ;  but  the 
will  expressly  gives  an  unlimited  power,  and  a  new  will  cannot  be  made  by  counsel 
for  the  testator.  He  makes  the  trustees  sole  judges  as  to  the  conduct  of  his  son,  and 
they  only  are  to  decide  what  shall  be  a  forfeiture. 

All  the  authorities  upon  the  subject  in  Courts  of  Equity  prove,  that  where  a  power 
is  given  to  trustees,  except  in  the  case  of  fraud,  as  in  the  case  [347]  of  Lord  Sandwich,* 
who  under  a  power  made  an  appointment  to  a  son  in  a  consumption,  the  Court  cannot 
interfere  to  limit  the  extent  of  the  power.  In  French  v.  Davidson,!  a  testator  having 
directed  and  empowered  executors  to  pay  an  annuity,  unless  circumstances  made 
it  unnecessary,  inexpedient,  and  impracticable,  it  was  held  that  this  power  could 
not  be  controlled.  The  Vice  Chancellor,  in  delivering  judgment  in  that  case,  according 
to  the  report,  says,  it  must  be  intended,  "  unless  circumstances,  in  their  opinion, 
"  should  render  it  unnecessary,  inexpedient,  and  impracticable."  The  words  which 
in  that  case  were  implied  are  expressed  in  this  case  ;  for  the  question  of  forfeiture 
is  referred  exclusively  to  the  judgment  of  the  trustees. 

In  a  case  not  reported  where  a  gift  J  to  a  natural  son  by  the  terms  of  the  will  de- 
pended upon  a  declaration  to  be  made  by  trustees  as  to  his  conduct,  the  present  Master 
of  the  Rolls  decided  that  the  Crown  took  the  property  ;  that  it  could  not  be  given 
to  the  son,  the  trustees  having  expressed  no  opinion  ;  that  they  were  appointed  by 
the  will  to  exercise  their  judgment,  and  not  having  done  so,  the  son  could  not  take 
the  property.  In  this  case  the  trustees  have  executed  their  power.  The  consent 
has  been  given,  the  parties  are  dead,  and  it  can  never  now  be  revoked. 

The  Lord  Chancellor. — The  argument  as  to  consent  must  rest  upon  the  evidence 
in  the  cause.  As  to  general  consent,  there  is  nothing  to  be  obsei'ved  ;  but  as  to  the 
consent  of  the  trustee  to  [348]  the  marriage  with  Mary  Anne  Madden,  he  agrees 
to  the  marriage  on  the  faith  of  the  statement  made  to  him.  In  the  answer  they  say, 
that  if  they  had  known  that  Mary  Anne  Madden  was  Mary  Anne  Robinson  they 
would  not  have  given  the  consent.  The  appellants  will  admit,  that  if  once  given 
it  could  not  be  revoked  ;  but  they  must  argue  that,  in  substance,  it  was  never  given 
at  all.  The  question  is,  whether  it  was  in  fact  and  in  law  a  consent  ^  The  trustees 
consent  to  a  marriage  with  A.,  and  the  party  is  mariied  to  B.  If  a  power  is  given 
to  consent  to  a  marriage  with  a  particular  individual,  it  must  be  carried  into  effect 
with  the  knowledge  of  the  party  who  has  the  power.S 

For  the  Respondents.  —  I  have  sulmiitted  a  probable  hypothesis  that  she  might 
be  the  natural  daughter  of  Madden. 

*  Not  reported.     See  11  Ves.  479.  t  3  Madd.  396. 

I  See  the  Note  (B.)  at  the  end  of  the  case. 
§  See  Clarke  v.  Parker,  19  Ves.  1. 
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It  is  nrgnod  that  general  words  cannot  control  a  specific  intent,  which  may  ho 
admitted,  hut  the  trustees  are  to  be  judges  of  what  is  a  forfeiture. 

U]ii)n  the  words  of  the  will  it  is  argued  :  1.  That  tliere  is  a  gift  over  of  the  ca]iital. 
2.  That  the  words  of  contingency,  "  unmarried  and  without  issue,"  mean  ''  unmarried 
or  without  issue."  It  is  further  argued,  that  the  .share  of  James  is  distinct.  A  moiety 
of  the  interest  of  the  fund  is  liy  the  will  given  to  Thomas  St.  .John  Dillon,  so  long  as 
he  adheres  to  the  engagement  mcntion(>d  in  the  will.  The  limitation  over  is  on  breach 
of  the  engagement,  in  which  case  all  benefit  which  it  was  intended  he  should  derive 
under  the  will  should  cease,  and  the  property  be-[349]-queathed  to  him  should  go 
as  thereinafter  directed  in  case  of  his  dying  unmarried  and  without  issiu\ 

But  if  Thomas  Saint  John  Dillon  should  marry  with  the  con.sent  of  the  trustees, 
half  the  cajiital  of  the  fund  was  to  be  paid  to  him  upon  such  marriage  ;  and  the  half 
was  accordingly  paid  to  him  upon  his  marriage.  If  cither  of  the  sons  should  mai'ry 
without  consent,  or  die  not  having  married  with  consent,  then  the  interest  of  a  moiety 
was  to  go  to  the  other  or  surviving  lirother  during  his  life,  and  at  his  death  the  prin- 
cipal to  go  to  his  issue.  If  James  had  married  without  consent  his  moiety  would 
have  gone  to  Thomas. 

It  was  intended  by  the  testator  that  no  limitation  over  shoidd  take  effect  until 
all  the  issue  of  both  sons  were  extinct. 

But  upon  the  argument  now  urged  the  House  is  desired  to  put  such  a  construction 
upon  the  will  as  might,  in  some  events,  cut  out  both  the  sons  and  the  issue  of  both. 
It  is  impossible  to  put  on  the  clause  the  sense  which  is  contended  for.  The  word 
"  so  "  is  immaterial,  and  probably  was  not  contained  in  the  original  will.  The  question 
is,  whether,  in  the  passage  by  which  the  moiety  is  limited  over  the  word,  "  and  "  can 
be  read  "  or,"  to  defeat  a  limitation.  Supposing  that  it  could  be  so  read,  what  is  to 
be  done  with  the  word  "  both  "  in  the  subsequent  passage  of  the  will,  by  which  tlie 
fund  is  limited  over  upon  the  contingency  if  "  both  the  sons  "  should  die  unmarried 
"  and  without  leaving  issue  1 "  The  word  "  and  "  cannot  be  read  "  or  "  without  making 
a  will  for  the  testator,  and  destroying  his  own  will. 

The  cases  of  Maberley  v.  Strode  [.3  Ves.  450],  and  Bell  v.  Phyn  [7  Ves.  458],  are 
not  applicable ;  and  if  so,  the  authority  [350]  of  those  cases  is  questionable.  It 
was  rejected  in  Doe  v.  Rawdin.*  In  Doe  v.  Cooke, t  where  there  was  one  contingency, 
with  several  branches,  viz.,  "  dying  an  infant,  unmarried,  and  without  issue,"  it  was 
held  that  all  must  happen  to  vest  the  limitation  over.  In  the  case  of  Doe  v.  Rawdin 
tliere  was,  first,  an  absolute  gift  to  M.  VV.,  then  a  defeasance  upon  the  contingency 
"  if  she  should  die  unmarried  and  without  issue."  1 1  contended  in  argument,  that 
"  and  "  must  be  read  "  or."  The  Chief  Justice  was  much  struck  witla  the  case  of 
Framlingham  v.  Brand,§  (which  is  not  noticed  in  the  Report,)  as  making  against 
the  cases  decided  by  the  Master  of  the  Rolls.  It  was  aLso  argued,  in  Doe  v.  Rawdin, 
that  if  "  and  "  were  not  read  "  or  "  the  word  "  unmarried  "  would  be  surplusage,  as 
he  could  not  have  lawful  issue  without  marriage. 

The  Lord  Chancellor. — In  Fairfield  v.  Morgan  ||  the  word  "  or  "  was  read  "  and." 

For  the  Respondents. — There  are  fifty  cases  in  which  it  has  been  so  held  to  prevent 
the  property  going  over. 

If  the  word  "  or  "  had  been  used  in  this  will,  it  must  have  been  read  "  and,"  to 
provide  for  issue.     This  is  established  by  the  authority  of  Fairfield  v.  Morgan. 

As  for  the  argument,  that  at  all  events  the  Appellants  are  entitled  to  take  the 
share  of  James,  they  must  show  that  the  particular  event  has  happened  on  the  con- 
tingency of  which  the  limitation  over  to  them  depends,  otherwise  they  cannot  take, 
although  the  fund  is  not  given  to  any  body  [351]  else.  If,  upon  the  events,  it  i.s  not 
disposed  by  the  will,  the  Respondent  would  take  as  next  of  kin. 

Mr.  Lynch. — The  event  on  which  the  gift  over  depends  has  not  happened.  One 
term  of  the  provision,  the  being  "  unmarried,"  must  be  rejected  to  vest  the  limitation. 

In  Doe  V.  Rawdin  Lord  Tenterden  said  "  no  word  should  be  rejected  unless  it 
"  was  repugnant." 

James  died  unmarried  ;  but  as  Thomas  was  married,  and  the  moiety  of  James 

*  2  B.  &  A.  441.  t  7  East,  2G9.  |  Sir  E.  Sugden. 

§  3  Atk.  .390.  II  2  N.  R.  38. 
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was  not  devised  over,  the  brother  being  dead,  unmarried,  and  without  issue,  there 
is  notliing  to  take  it  from  Thomas  during  bis  Hfe. 

The  Lord  t'bancellor. — The  words  are,  "  Then  all  benefit  that  it  was  intended 
"  lie  should  derive  under  this  will  shall  cease,  and  the  propert_y  so  bequeathed  to 
"  him  shall  go  as  herein-after  directed  as  in  ease  of  his  dying  unmarried  and  witlmut 
"  lawful  issue." 

Mr.  Lynch. — That  is  upon  the  question  of  forfeiture,  to  which  I  will  advert  pres- 
ently. When  the  testator  contemplates  a  gift  over  to  strangers,  he  alters  the  phrase. 
In  Maberley  v.  Strode  [3  Ves.  450],  if  the  case  is  not  overruled,  the  word  "  and  "  was 
construed  "  or,"  to  carry  into  effect  the  general  intent  of  the  testator.  In  this  case 
the  intention  cannot  be  effected  if  the  word  is  changed.  In  Maberley  r.  Strode  the 
testator  refers  to  issue,  not  to  marriage.  He  also  gave  a  power  of  jointuring  ;  upon 
which  provision  the  judgment  proceeded,  because  it  showed  an  intent  of  the  testator 
to  confine  the  estate  of  the  son  to  a  life  estate. 

Bell  V.  Phyn  [7  Ves.  458]  was  decided  on  the  authority  of  Maberley  v.  Strode. 
The  point  there  arose  inci-[352]-dentally.  It  was  not  the  question  at  issue.  The 
Appellants  must  contend  for  the  construction,  that  the  latter  words  mean  leaving 
issue  living  at  the  death,  which  is  contrary  to  the  decision  in  Bell  v.  Phyn. 

The  case  of  Doe  v.  Jessep  *  is  more  adverse  to  this  construction.  Lord  Ellen- 
borough  in  that  case  says,  the  construction  must  be  according  to  the  common  sense, 
unless  some  inconvenience  would  ensue.  What  inconvenience  will  ensue  in  this 
case  if  the  word  "  and  "  is  construed  according  to  its  right  meaning  1  If  the  testator 
had  intended  to  restrain  marriage  he  would  have  expressed  the  intention  in  his 
will.  Restraint  of  marriage  is  odious  in  law,  and  conditions  of  such  a  nature  are 
strictly  construed.  The  word  "  so  "  cannot  have  the  effect ;  because,  from  the  con- 
nexion of  the  words  in  the  sentence,  it  would  apply  to  the  issue  as  well  as  to  the  parents. 
The  testator  could  not  mean  to  cut  off  the  issue.  If  it  could  be  implied  that  tlie  word 
"  so  "  refers  to  consent,  it  would  operate  as  a  condition  subsequent,  and  held  only 
to  be  in  terrorem.  But  illicit  intercourse,  and  not  marriage,  with  Anne  Robinson, 
is  the  event  prohibited. 

The  declaration,  not  being  identified  as  the  paper  mentioned  in  the  will,  is  not 
admissible  in  evidence. 

The  Lord  Chancellor. — There  is  evidence  that  the  declaration  was  in  the  hand- 
writing of  Thomas  St.  John  Dillon.  From  whose  custody  it  came  there  is  no  proof, 
which  is  a  defect  in  the  evidence  ;  but  there  are  circumstances  proved  which  [353] 
might  contribute  to  removing  the  objection  to  the  admissibility  of  the  evidence. 

Francis  Hamilton,  a  witness,  says,  that  "  the  declaration  was  written  npon  the 
occasion  of  James  Dillon's  settling  his  affairs  and  disposing  of  his  property  ;  that 
the  causes,  etc.  were,  that  James  Dillon  declared  his  intention  of  cutting  oft'  his  son 
altogether  if  he  did  not  give  up  the  connexion  with  Anne  Robinson  ;  that  he  the 
deponent  attended  as  the  friend  of  James  Dillon,  to  see  the  declaration  signed,  and 
afterwards  handed  the  paper  to  James  Dillon. 

This  traces  the  paper  to  the  hands  of  the  testator,  and  raises  a  fair  presumption 
that  it  is  the  paper  mentioned  in  the  will  ;  since  it  is  in  proof  that  it  was  once  in  his 
custody.  Still  it  is  open  to  observation,  that  the  party  might  have  written  or  signed 
two  declarations.     There  is  no  proof,  certainly,  from  what  possession  the  paper  comes. 

Mr.  Lynch. — The  deposition  of  Francis  Hamilton  was  made  in  the  cause  of  Robin- 
son V.  Harris,  and  cannot  be  read,  because  the  declarations  were  not  put  in  issue 
in  that  cause.  They  are  put  in  issue  in  the  cause  of  Harris  v.  Robinson,  but  in  that 
cause  there  is  no  such  evidence. 

The  Lord  Chancellor. — The  result  of  the  objection  is,  that  the  paper  is  not  identi- 
fied. But  it  is  argued  that,  as  against  parties  claiming  under  the  will,  in  which  the 
substance  of  the  declaration  is  incorporated,  it  must  be  evidence. 

Mr.  Lynch. — That  is  another  view  of  the  question.  But  we  contend  that  the 
depositions  of  Hamilton  cannot  be  read,  because  they  are  not  put  in  issue  in  the  cause 
in  which  they  were  made.  The  order,  directing  that  the  depositions  in  the  original 
[354]  should  be  read  in  the  cross  suit,  is  made  saving  all  just  exceptions,  and  this  is 
a  just  exception.     The  practice  on  this  point  is  settled,  Clark  t\  Turton.t     But  sup- 

*  12  East,  289.  t  11  Ves.  240. 
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posing  tlie  pvidenee  of  Hamilton  to  be  admissilile,  the  tnistoos  in  tlifir  nnswor  .say, 
tliev  do  not  believe  that  the  instrnment  is  in  tiie  hand-wi-iting  of  'i'iionias  St.  John 
Dillon,  and  the  evidenee  was  not  bronght  forward  in  the  lifetime  of  Thomas  St.  .lohn 
Dillon,  althongh  he  had  filed  a  bill  elainiinp;  nnder  the  will,  '{'here  is  no  evidenee 
of  forfeitnre  by  cohabitation. 

The  Lord  Chancellor. — .Vltlioiigh  ihei-e  is  no  evidence  from  what  custody  the 
declarations  are  produced,  there  is  evidence  that  they  were  once  in  the  custody  of 
the  testator.  It  is  argued  that  marriage  is  not  prohibited,  much  less  that  a  forfeiture 
is  declared.  Can  you,  Sir  E.  Sugden,  refer  to  any  case  where  the  words  in  any 
instrument  being  large  enough  to  comprehend  and  prohibit  marriage,  as  the  word 
"  association  "  in  this  case,  it  has  been  held  that  it  would  not  apply  to  marriage  ? 

Sir  E.  Sugden. — There  is  no  case  directly  in  point.  But  the  prohibition  must, 
on  principle,  and  by  a  reasonable  construction,  be  applied  to  the  case  apparently 
in  the  contemplation  of  the  testator. 

Mr.  Knight  in  reply. — The  objection  to  the  admissibility  of  the  evidence  is  un- 
tenable. Where  there  is  an  original  and  a  cross  cause,  it  is  to  save  the  useless  repe- 
tition of  the  evidence  that  the  order  is  obtained  to  read  in  the  second  the  depositions 
in  the  first  cause,  and  it  is  of  necessity  admitted  in  both  causes.  The  question  here 
relates  to  a  fact  [355]  referred  to  in  the  will.  The  answer  of  the  trustees  will  not 
prove  or  disprove  the  fact,  unless  it  is  read  by  the  plaintiff.  It  might  have  laid  a 
ground  for  inquiry  ;  but  the  Court  below  has  decided  the  case.  This  displaces  all 
argument  upon  the  answer,  as  matter  of  evidence,  except  the  part  which  was  read, 
wherein  the  trustees  say,  that  "  they  would  not  have  consented  to  the  marriage 
"  if  they  had  known  the  fact  that  the  person  called  Mary  Anne  Madden  was  Mary 
"  Anne  Robinson." 

The  word  "  so  "  refers  to  consent,  and  therefore  it  is  immaterial  to  consider  whether 
"  and  "  means  "  or  ;  "  but  that  it  does  so  appears  by  the  case  decided  by  Lord  Alvanley 
and  Sir  William  Grant.     The  infancy  of  the  devisee  makes  the  distinction. 

In  Doe  r.  Cooke  the  devisee  died  an  infant,  on  which  the  case  was  decided.  Doe 
r.  Cooke  confirms  the  cases  decided  by  Lord  Alvanley  and  Sir  William  Grant.* 

In  Doe  V.  Rawdin  [2  B.  &  A.  441],  the  party  had  not  attained  his  majority. 
The  Judges  held,  that  although  a  minor,  yet,  having  married,  the  event  had  not 
happened  on  which  the  estate  was  devised  over.  The  Judges  in  that  case  wished 
to  avoid  inserting  a  conjunctive  in  one  part  of  the  clause,  and  a  disjunctive  in  the 
other.  They  do  not  profess  to  overrule  the  cases  decided  by  Lord  Alvanley  and 
Sir  W.  Grant.     The  principle  of  the  rule  is  to  prevent  the  issue  being  disinherited. 

The  Lord  Chancellor. — The  argument  does  not  apply  to  the  case,  if  the  word 
"  so  "  refers  to  consent  to  marriage  only,  and  does  not  control  both  alternatives. 
The  son  might  then  die,  having  married  without  consent,  and  yet  leaving  issue. 
In  that  case  I  feel  [356]  pressed  by  the  argument  for  the  Respondents,  that  the  testator 
might  well  intend  to  punish  the  transgression  of  the  son,  and  yet  not  mean  to  cut 
off  the  grandchildren. 

Mr.  Knight. — I  have  argued  on  the  supposition  that  the  word  "  so  "  has  not  the 
effect  of  reference  and  prohibition  ;  but  if  it  has  that  effect,  the  antecedent  words 
have  the  largest  application.  It  is  a  singular  supposition  that  the  testator  should 
intend  to  prohibit  concubinage  with  a  certain  woman,  but  not  marriage.  The  will 
speaks  of  "  a  solemn  engagement,  signed  by  the  son,  never  to  associate  with  or  have 
"  any  further  knowledge  of  Anne  Robin.son."  A  paper  is  produced  corresponding 
with  this  statement. 

The  Lord  Chancellor. — There  being  no  account  from  what  place  it  comes,  can 
you  make  use  of  it  1 

Mr.  Knight. — That  may  be  the  rule  as  to  old  documents  ;  but  in  the  case  of  modern 
instruments,  and  in  this  case  especially,  the  handwriting  being  proved,  it  is  not  neces- 
sary to  show  from  what  custody  the  document  is  produced. 

The  Lord  Chancellor. — It  is  a  question  of  identification,  and  you  do  nothing  unless 
you  show  that  it  is  the  document  to  which  reference  is  made  in  the  will.  There 
may  have  been  twenty  such  papers.  The  only  evidence  is  the  production  of  a  paper, 
which  may  be  the  docmnent.     The  trustees  say  that  they  received  no  such  paper 

*  Maberley  r.  Strode  and  Bell  r.  Phyn. 
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from  the  testator  as  he  asserts  in  the  will.  Docs  it  answei'  that  part  of  the  description 
in  the  will,  "  An  engagement  which  I  have  pnt  into  the  hands  of  my  trustees  1  " 
Suppose  another  paper  produced,  importing  that  the  son  acknowledged  his  error  in 
[357]  cohabiting  with  Anne  Robinson,  and  promising  to  make  reparation  by  marry- 
ing her. 

Mr.  Knight. — At  all  events  there  would  be  a  right  to  an  inquiry  what  the  |)aper 
was.  Here  is  a  paper  referred  to  in  a  will  by  two  descriptions.  A  paper  is  produced 
which  answers  one  of  the  descriptions  :  no  paper  is  produced  on  the  other  side.  If 
the  burden  is  thrown  on  the  Appellant  to  show  that  there  is  no  other  paper,  he  must 
]irove  a  negative. 

Independently  of  the  paper,  if  the  prohibition  in  the  will  is  large  enough,  there  is 
no  need  of  aid  from  the  paper. 

If  marriage  without  consent  is  prohibited  by  the  will,  the  question  is,  wiiether  he 
has  married  with  consent.  Now  the  consent  obtained  was  to  marry  a  person  with 
whom  he  did  not  marry. 

It  is  argued  that  the  evidence  to  show  that  there  was  no  marriage  with  consent 
is  not  admissible,  because  the  matter  is  not  in  issue.  But  the  cross  bill  is  filed  for  the 
administration  of  the  trusts  of  the  will.  It  is  sufficient  to  show  the  state  of  things 
existing  which  gave  the  title.  The  trustees  say  there  was  no  consent  ;  the  question 
of  marriage  is  therefore  in  issue. 

As  to  the  share  of  James,  whether  the  word  "  so  "  refers  to  the  consent  or  to  the 
events,  as  he  died  unmarried  and  without  lawful  issue,  his  share  remains  unaffected, 
and  goes  over.  At  all  events  the  case  ought  not  to  be  decided  without  inquiry. 
At  the  conclusion  of  the  argument  the  following  observations  were  made  by 
The  Lord  Chancellor. — This  is  a  case  of  difficulty  in  many  respects,  both  as  it 
regards  the  [358]  points  to  be  decided,  and  the  facts  and  evidence  upon  which  the 
decision  mu.st  proceed.  In  such  a  case  the  House  ought  not  to  hasten  to  a  judgment 
without  due  consideration.  But  on  some  of  the  questions  raised  in  the  discussion 
no  doubt  can  be  entertained,  and  those  may  at  once  be  disposed  of.  I  will  now  proceed 
to  state  the  points  which  it  is  for  the  House  to  decide. 

As  to  the  declaration  or  engagement  of  Thomas  St.  John  Dillon,  it  is  true  that 
the  question  from  what  custody  it  is  produced  does  not,  generallv  speaking,  apply  to 
a  document  of  this  description,  because  it  is  a  written  document  of  modern  date, 
attested  by  witnesses,  and  the  handwriting  proved  ;  but  in  the  observations  which 
I  made  during  the  argument  I  referred  to  the  question  of  identity.  Unless  it  is  the 
engagement  to  which  the  words  of  the  will  refer, — to  which  the  testator  by  his  will 
refers,  importing  the  document  into  and  making  it  parcel  of  his  will,  it  is  immaterial 
whether  there  is  an  attestation  to  it  or  not.  The  question  of  custody  becomes  material 
to  be  considered,  because  the  testator,  having  alluded  to  the  contents  of  the  declaration 
or  engagement,  proceeds  to  state  that  he  has  placed  it  in  the  hands  of  his  trustees  and 
executors,  with  the  specific  object  that  it  might  be  forthcoming  when  necessary,  and 
enable  the  trustees  to  judge  whether  or  not  his  son  had  committed  a  breach  of  the 
engagement.  The  trustees  deny  that  the  paper,  or  any  such  document,  was  placed 
in  their  hands  by  the  testator  ;  the  proof  therefore  fails.  It  is  argued  that  the  docu- 
ment is  identified  by  the  signature  of  Thomas  St.  John  Dillon.  But  the  rule  of  evi- 
dence on  this  subject  is  clear.  If  there  is  in  a  will  a  latent  ambiguity,  [359]  it  may 
be  explained  by  parole  evidence,  or  by  extrinsic  documents.  When  it  is  unambiguous, 
although  reference  is  made  to  another  instrument,  nothing  can  be  imported  by  way 
of  reference  into  the  will  from  that  or  any  other  extrinsic  document,  unless  it  is 
clear  and  indisputable  that  the  proposed  document  in  all  respects  satisfies  the  descrip- 
tion of  the  will,  and  that  it  can  be  none  other  than  the  very  document  intended  by 
the  testator. 

In  this  case  there  is  indeed  proof  that  the  paper,  at  the  time  when  it  was  written 
and  signed,  was  in  the  possession  of  the  testator  ;  but  that  it  was  in  his  possession  at 
the  date  of  the  will  there  is  no  proof  :  the  statement  of  the  will  makes  it  probable  that 
it  was  not  so  ;  but  having  no  better  proof  than  that  by  possibility  it  might  be  the 
document  mentioned  in  the  will,  it  cannot  be  received  in  evidence  as  part  of  the  will. 
Another  question  arises  upon  the  construction  and  efl'ect  of  that  very  material 
clause  of  the  will  by  which  the  fund  is  limited  over  ''  in  case  both  the  sons  of  the  testator 
"should  die  unmarried  n7!(/  without  leaving  lawful  issue."     That  the  word  "  and  " 
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may  in  certain  cases  be  construed  disjunctively  cannot  be  (luestioned  :  but  for  wbat 
])urpose  ^  not  to  defeat  the  object  of  the  will  by  a  forced  construction,  but  by  a 
probable  construction  to  supply  a  defect,  and  supjjort  the  apparent  intent.  In  such 
cases  "  and  "  may  be  construed  "  or,"  and  rice  versii. 

Much  stress  has  been  laid  iipcm  t  be  authorities  of  Maberley  i\  Strode  [3  Ves.  -foO]  anil 
Bell  r.  Phyn  [7  Ves.  ibS].  But  in  Maberley  r.  Strode  there  was  a  third  clause  which 
ahnost  imposed  on  the  Court  a  necessity  of  changing  tlie  word  to  give  a  reasonable 
construction.  [360]  The  limitation  over  was  in  case  the  .son  of  the  te.stator  should 
die  unmarried  and  without,  or,  having  issue,  they  should  all  die  before  attaining  the 
age  of  twenty-one  years,  or  marriage.  It  was  to  accomplish  the  general  intent  of  the 
testator,  which  was  apparent  in  this  case  from  the  superadded  provision  of  tlie  will, 
that  the  word  "  and  "  was  construed  disjunctively. 

As  to  Bell  V.  Phyn,  Sir  W.  Grant,  referring  to  the  case  of  Maberley  v.  Strode,  does 
not  take  notice  of  the  circumstance  to  which  I  have  adverted,  of  the  superadded  clause, 
in  that  case ;  and  he  held  that  the  word  "  and  "  must  be  construed  "  or  "  probably  upon 
the  ground  that  the  case,  upon  the  general  intention  of  the  testator,  to  be  collected 
from  the  ])rovisions  of  the  will,  required  such  change  to  give  a  reasonable  construction. 

But  the  doctrine  is  not  to  be  applied  to  a  case  where  the  intent  of  the  testator  would 
be  frustrated,  not  advanced,  by  such  a  change. 

Long  since  the  decision  of  these  cases  others  have  occurred,  as  Doe  v.  Cooke 
[7  East,  269],  and  Doe  r.  Rawding  [2  B.  &•  A.  441],  in  which  it  has  been  held  that  the 
word  "  and  "  must  be  construed  according  to  its  usual  import,  unless  some  general 
intent,  appearing  by  the  provisions  of  the  will,  requires  a  different  construction. 

There  is  ako  the  case  of  Fairfield  r.  Morgan  [2  B.  &  P.  (N.  R.)  38],  in  which  the 
judges,  by  the  mouth  of  Sir  James  Mansfield,  gave  an  unanimous  opinion,  that  to 
justify  the  change  of  the  conjunctive  particle  into  the  disjunctive  the  intent  and 
purpose  of  the  will  must  be  considered. 

Upon  the  whole,  on  these  two  topics,  wliich  [361]  have  occupied  a  very  consider- 
able portion  of  the  very  able  arguments,  I  entertain  so  little  doubt  that  had  there 
been  nothing  more  in  this  case  I  should  not  have  troubled  your  Lordships  with  a  sug- 
gestion of  the  necessity  for  further  consideration.  But  there  are  two  points,  on  whicli 
entertaining  some  doubt,  I  should  wish  to  have  an  opportunity  of  a  little  further  ex- 
amination. I  am  desirous,  on  one  point,  of  looking  a  little  further  into  the  facts  of 
this  case,  and  on  another,  of  looking  a  little  further  into  the  authorities.  The  first 
is,  whether  or  not  what  was  done  really  may  be  said  to  amount  to  the  consent  of  the 
trustees.  I  am  a  good  deal  impressed  by  the  circumstances  under  which  that  consent 
appears  to  have  been  given,  and  I  wish  to  be  able  to  make  up  my  mind  whether  a 
consent  actually  was  given.  If  it  was  once  given,  I  entirely  agree  that  it  was  irrevoc- 
able, and  that  no  statement  of  the  trustees  excusing  themselves  afterwards  could  be 
listened  to  ;  but  then  it  must  appear  that  they  gave  the  consent,  if  consent  of  theirs  is 
necessary, otherwise  a  nuirriage  under  thatsanction.be  itwhat  it  may, cannot  be  said  to 
come  within  the  provision.  Upon  this  fact,  therefore,  I  should  wish  for  an  opportunity 
of  looking  further  into  the  papers.  The  matter  of  law  on  which  I  shall  desire  further 
opportunity  of  looking  into  cases  is  that  which  I  put  during  the  latter  part  of  the  argu- 
ment to  the  very  learned  Counsel  who  conduct  the  Respondent's  case.  The  words 
are  here  very  large  :  they  regard  a  prohibition  of  all  knowledge  of  or  association  with 
a  certain  individual.  The  question  then  is.  whether  a  marriage  with  that  individual 
is  validly  prohibited  by  those  general  [362]  words.  That  such  prohibitions  ai-e  to  lie 
taken  strictly  I  agree  ;  but  that  they  are  to  be  taken  so  strictly  as  to  exclude  the 
plainest  intendment  which  common  sense  can  make  or  can  affix  to  the  words  of  the 
instrument  is  a  proposition  whicli  undoubtedly  I  am  not  prepared  to  admit,  and  which 
I  do  not  understand  to  have  been  .stated  at  the  bar.  In  order  that  marriage  may  be 
taken  to  be  prohibited,  it  must  be  clear  that  the  te.stator  intended  to  prohibit  marriage, 
whether  he  used  the  word  marriage  or  not.  That  I  hold  to  be  clear.  I  go  further, 
and  say,  though  it  may  be  probable,  that  had  his  attention  been  directed  specifically 
to  that  which  now  appears  to  be  an  omission,  he  might  have  added  words  w'hich  would 
have  imported  a  prohibition  of  marriage,  still,  if  he  has  not  done  so,  your  Lordships 
following  the  judgment  of  the  Court  below  upon  this  point,  may  take  it  as  though 
the  marriage  with  Anne  Robinson  was  not  prohibited.  What  therefore  I  wish  to 
do  is  simply  to  see  whether  or  not  I  can  find  authority,  or  analogy  in  the  authorities, 
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for  holding  that  on  such  words  as  we  have  here,  without  a  more  express  prohibition, 
enough  exists  to  eft'ect  the  ajjparent  intention  of  the  testator  to  forbid  the  match. 
For  the  purpose  of  looking  into  these  two  matters,  my  humble  proposition  is,  with 
your  Lordships  leave,  that  the  further  consideration  of  this  case  shall  be  adjourned 
until  Saturday  next.  I  have  stated  my  opinion  at  a  greater  length  than  I  should 
otherwise  liave  done,  following  the  rule  1  laid  down  for  myself  when  proposing  to 
move  the  affirmance  of  a  judgment — not  to  give  reasons  at  length.  1  have  gone 
somewhat  into  the  case  upon  this  occasion,  though  in  all  probability. that  will  [363] 
be  the  course  I  sliall  feel  it  right  to  pursue  ;  and  if  on  further  consideration  I  should 
feel  it  my  duty  to  suggest  to  your  Lordships  the  propriety  of  affirming  the  decision 
in  the  Court  below,  1  shall  most  probably  have  no  need  further  to  trouble  your  Lord- 
ships :  what  I  have  said  now  will  dispense  with  that.  But  I  have  thought  it  fit  to 
throw  out  these  suggestions  while  the  learned  Counsel  are  at  the  bar,  for  this  purpose, 
that  the  Court  naturally  wishes  to  liave  the  assistance  of  those  ministers  of  justice 
who  practise  before  it,  by  obtaining  any  suggestion  from  them  between  this  time  and 
next  Saturday,  if  the  points  I  have  thrown  out  for  their  consideration  should  render 
it  in  their  judgment  expedient  to  add  any  thing  more. 

The  Lord  Chancellor. — This  is  the  case  of  an  appeal  brought  from  the  Court  of 
Exchequer  in  Ireland  from  a  decree  pronounced  by  that  Court  upon  a  case  of  great 
importance.  It  is  one  upon  which  at  a  former  time  I  entertained  considerable  doubt. 
In  the  course  of  the  hearing  I  addressed  your  Lordships  at  some  length  upon  a  point 
upon  which  I  entertained  no  doubt,  in  which  it  appeared  to  me  that  an  erroneous 
view  had  been  taken  of  the  law  by  the  learned  Judges  from  whose  decision  this  appeal 
was  brought.  A  declaration  had  been  admitted  of  a  person,  a  stranger  as  it  were  to 
the  will,  except  that  he  was  the  object  of  the  testator's  bounty,  but  who  was  no  party 
to  the  making  of  the  will ;  and  this  declaration  in  writing,  and  the  declaration  of 
another  person  of  the  name  of  Mary  Anne  Robinson,  had  been  imported  into  the  cause, 
and  taken  [364]  into  consideration  by  the  Court  in  construing  the  will  in  question. 
The  ground  upon  which  that  importation  was  made  appears  to  have  been,  that  the 
testator  says  in  the  will,  "  If  my  son  Thomas  Saint  John  Dillon  shall  break  the  solemn 
"  engagement  in  writing  which  he  entered  into,  and  which  I  have  given  over  to  the 
"  possession  and  custody  of  the  trustees,  to  be  forthcoming  when  required,  then  he 
"  shall  be  disinherited,  that  is  to  say,  he  shall  be  prevented  taking  any  benefit  under  my 
"  will."  Those  who  argued  for  the  admission  of  the  declaration  considered  it  as  if  it 
were  to  be  taken  to  be  a  portion  of  the  will.  I  stated  the  grounds  on  which  I  clearly 
held  it  could  not  be  taken  as  a  portion  of  the  will.  They  were  shortly  these — that 
there  was  a  want  of  identification  ;  that  there  was  no  evidence  whatever  to  show  that 
the  engagement  actually  produced,  written  and  signed  by  the  parties  stated,  was  the 
engagement  to  which  the  testator  referred  in  his  will,  and  rather,  that  there  was  evi- 
dence the  other  way,  because  the  executors  and  trustees,  to  whom  he  said  he  had 
given  that  engagement  to  be  kept  by  them,  denied,  in  their  answer  upon  their  oaths, 
that  they  ever  had  received  it,  or  had  ever  received  any  paper  whatever.  Though  I 
entertained  upon  this  subject  no  manner  of  doubt,  I  ought  to  state,  in  deference  to 
the  opinion  of  the  learned  Judges  who  appear  to  have  considered  this  as  evidence, 
that  I  have  consulted  a  learned  person,  the  Chief  Justice  of  one  of  the  Courts  of  West- 
minster Hall,  who,  without  knowing  my  opinion,  gave  a  very  clear  and  decided 
opinion,  that,  under  the  circumstances,  it  was  not  evidence. 

[365]  I  also  throw  out  of  view  entirely  another  point  which  was  argued  at  great 
length  on  both  sides  at  the  bar,  upon  the  material  devise  in  question  :  "  And  in  case 
"  both  my  said  sons  should  so  die  unmarried  and  without  having  lawful  issue,  then  my 
"  trustees  herein-before  mentioned,  or  the  survivor  of  them,  or  the  executors,  adminis- 
"  trators,or  assigns  of  such  survivor,  to  permit  and  suffer  my  friend  and  relation,  Francis 
"  Dillon  of  the  County  of  Carlow,  Esquire,  to  receive  and  take  the  interest  on  the 
"  properties  hereby  bequeathed  to  my  said  sons."  It  is  said  that  in  this  case  the  word 
"  and  "  should  be  read  "  or  ;  "  and  that  is  contended  on  the  authority  of  two  cases 
Maberly  v.  Strode  [3  Ves.  450]  and  Bell  v.  Phyn  [7  Ves.  458],  the  one  determined  by 
Lord  Alvanley  and  the  other  by  Sir  William  Grant,  and  which  are  connected  together, 
inasmuch  as  in  Bell  r.  Phyn  a  reference  was  made  to  Maberly  v.  Strode.  Reliance 
being  placed  upon  those  two  cases,  when  you  come  to  look  into  them  they  do  not  bear 
out  the  proposition  of  reading  "  and  "  in  the  disjunctive  as  "  or,"  where  it  will  tend  to 
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frustrate  and  not  to  further  the  general  intent,  which  would  ho  the  effect  here.  In 
that  case  there  was  a  third  clause  in  the  devise  which  showed  that  the  testator  con- 
templated the  having  issue,  and  the  decease  of  that  issue  under  age;  it  is  manifest, 
also,  that  Bell  v.  Phyn  rested  upon  that  case.  Then  the  third  case,  of  Fairfield  r. 
Morgan  [2  B.  &  P.  (N.  R.)  .'l!S],  a  case  at  common  law,  had  been  determined  by  the 
opinion  of  all  the  Judges  in  irel.ind  ;  for  there  was  a  writ  of  error  from  the  Court  of 
Common  Pleas  to  the  Court  of  King's  Bench  in  Ireland,  and  then  an  ajipeal  to  this 
house.  In  that  case  you  have  the  opinion  of  all  the  Judges  [366]  in  Westminster 
Hall,  that  instead  of  "  and  "  being  read  "  or,"  "  or  "  may  be  read  "  and,"  for  the  purpose 
of  coupling  the  two  conditions  together,  joining  them  and  taking  them  as  one,  for 
the  purpose  of  carrying  into  effect  the  clear  intention  of  the  testator.  On  the 
ground  1  have  stated,  and  on  other  grounds,  I  am  clearly  of  opinion  that  in  this  case 
yotir  Lordships  must  read  "  and  "  conjunctively,  so  that  both  these  events  must 
occur  in  order  to  let  in  the  remainder  over. 

Then  there  remains  a  third  question,  which  I  shall  shortly  dispose  of,  before  I  come 
to  that  which  is  the  real  ground  of  the  judgment  which  1  recommend  to  your  Lord- 
ships upon  this  appeal.  There  is  a  solemn  injunction  in  the  will,  that  the  son  .sliall 
not  associate  with  or  have  any  knowledge  of  Anne  Robinson  ;  and  he  is  to  forfeit 
all  benefit  under  the  will  if  he  shall  have  any  knowledge  of  or  shall  associate  with 
Anne  Robinson,  a  person  who  is  admitted  to  have  been  his  kept  mistress,  though  it 
is  denied,  and  justly  denied,  that  there  is  a  tittle  of  evidence  in  the  cause  to  show  that 
she  was  a  common  prostitute.  Then  say  the  Respondents,  though  there  is  a  forfeiture 
conditioned  on  his  continuing  to  associate  with  or  have  knowledge  of  Anne  Robinson, 
71071  constat  that  the  testator  meant  to  prohibit  him  from  marrying  her  ;  that  he 
might  have  conscientious  scruples  ;  and  to  that  argument  1  pay  a  good  deal  of  respect, 
for  it  is  in  consistency  with  the  doctrine  as  to  a  condition  or  devise  over  in  restraint 
of  marriage.  It  is  very  possible  that  the  testator  may  have  meant  to  say,  "  My  scruples 
"  are  conscientious  ;  you  ought  not  to  live  in  concubinage  either  with  [367]  Anne 
"  Robinson  or  anybody  else,  but  I  do  not  debar  you  from  marrying  Anne  Robinson." 
If  that  is  not  within  the  condition,  there  is  an  end  to  tlie  question.  It  is  contended, 
on  the  side  oi  the  Respondents,  that  he  married  Anne  Robinson  ;  and  that  the  for- 
feiture is  only  in  case  of  his  associating  with  Anne  Robinson.  That,  however,  is  not 
the  ground  on  which  I  intend  to  proceed  in  advising  your  Lordships. 

I  now  come  to  the  material  words  :  "  And  in  case  botli  of  my  said  sons  should  so 
"  die  unmarried  and  without  leaving  lawful  issue,"  then  over  to  the  present  Appellants 
and  the  Commissioners  for  Charitable  Uses,  a  person  of  the  name  of  Francis  Dillon, 
and  Matthew  Dillon  Thomas.     Holding  that  both  events  must  occur,  let  us  see  what 
the  conditions  are  upon  which  that  forfeiture  or  limitation  in  remainder  over  is  effected 
by  these  singular  clauses.     What  must  liappen  in  order  to  let  in  the  remainder  over  ? 
I  agree  explicitly  in  the  argument  used  at  the  bar.  that  being  here  upon  the  claim 
of  the  remainder-man,  the  proof  is  upon  tliose  claiming  under  that  remainder  over  ; 
that  the  burden  is  upon  them  to  prove  the  forfeiture  ;  that  it  is  not  a  fit  or  at  all  an 
accurate  view  of  the  case  to  call  upon  the  devisee,  Thomas  St.  John  Dillon,  either  in 
his  capacity  of  original  devisee,  or  as  succeeding  on  the  default,  by  the  predecease  of 
all  issue  of  his  brother  James  Dillon  ;  or,  if  both  are  to  be  put  in  the  same  capacity, 
that  it  is  not  for  the  next  of  kin  to  come  in  and  to  prove  the  marriage  to  have  been  with 
the  consent  of  the  trustees  and  executors,  so  as  to  escape  the  forfeiture  in  the  first 
part  of  the  [368]  will.     I  am  of  opinion  that  that  is  not  to  be  required,  but  that  the  re- 
mainder-man must  show  that  he  is  entitled  to  have  his  remainder  let  in  under  the  last 
part  of  the  will.     In  default  of  this  proof,  it  is  quite  clear  that  the  decree  must  stand. 
The  only  question,  therefore,  is,  whether,  taking  the  material  part  of  this  M'ill,  sifted  of 
the  husk,  and  throwing  that  aside,  you  are  of  opinion  that  that  has  happened  upon 
which  the  remainder  is  let  in.     The  words  are  these  :  "  And  in  case  both  of  my  said 
"  sons  shoidd  so  die  unmarried  and  without  leaving  lawful  issue."     Then  follow  words 
covering  the  whole  of  the  clause  immediately  preceding,  as  well  as  the  first  part  of 
the  will,  operating  upon  the  whole,  and  taken  as  a  test  by  which  the  latter  part  as  well 
as  the  first  was  to  be  judged  ;  and  in  a  will,  according  to  established  rules,  the  whole 
is  to  be  construed  together.     The  words  are  :  "  I  hereby  appoint  my  said  trustees  and 
"  executors  to  be  the  sole  judges  of  the  future  conduct  of  my  said  sons  ;  and  they  my 
"  said  trustees  and  executors,  and  they  only,  are  to  decide  on  what  may  amount  to  a 
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'■  forfeiture  of  the  benefits  to  be  derived  under  this  my  will."  Now  your  Lord- 
ships will  perceive,  as  connected  with  this  passage,  "  and  in  case  both  my  said  sons 
"  should  so  die  unmarried  and  without  leaving  lawful  issue,'  this  very  material  pro- 
vision, "  such  marriage  to  be  with  the  consent  of  my  said  trustees  and  of  my  executors 
"  or  the  majority  of  them  ;  and  in  case  either  of  them  marry  without  such  consent, 
"  or  should  die  without  having  married  with  such  consent,  then  the  interest  of  the 
"  moiety  to  which  the  person  so  marrying  or  dying  was  entitled  [369]  under  this  my 
"  will  to  go  to  the  other  or  surviving  brother  during  his  life,  and  after  his  death  the  priii- 
"  cipal  sum  to  go  to  his  lawful  issue,  if  any,  in  such  manner,  projjortion,  and  under  such 
"  restriction,  and  at  such  periods,  as  he  by  will  or  deed  may  direct  or  appoint  ;  and  in 
"  case  both  my  said  sons  should  so  die  unmarried  and  without  leaving  lawful  issue," 
etc.  This  is  a  material  part  of  the  case.  I  called  the  attention  of  the  learned  counsel, 
in  the  course  of  their  argument,  to  the  word  so,  which  is  in  my  mind  a  most  material 
word.  The  pressure  of  it  was  felt  by  the  counsel  against  whose  clients  it  operated  ; 
and  they  have  urged  no  ground,  in  my  judgment,  upon  which  I  can  advise  your  Lord- 
ships to  reject  that  word  so  as  immaterial,  because  it  clearly  connects  that  part  of  the 
devise  with  the  previous  part,  "  marrying  with  the  consent  of  the  trustees  or  executors, 
"  or  the  majority  of  them."  It  makes  no  sense  without  that  clause.  A  man  cannot 
die  in  more  ways  than  one.  "  In  case  he  die  without  leaving  lawful  issue  "  I  should 
have  been  inclined  to  construe,  "  in  case  he  shall  marry  and  die  without  leaving  lawful 
"  issue,  or  in  case  he  shall  die  unmarried  and  leaving  no  lawful  issue."  If  the  word  so 
was  not  there,  I  should  still  have  said,  that  in  soundness  of  construction,  taking  this 
in  connection  with  that  which  precedes  it,  and  coupling  it  with  what  follows,  as  to 
the  discretion  of  the  trustees  and  executors,  it  must  mean  married  in  that  way  alone 
in  which  the  whole  instrument  contemplates  the  possibility  of  their  marrying,  at 
least  to  the  extent  of  taking  any  benefit  by  the  will ;  but  taking  the  words  in  connection 
with  the  word  so,  it  must  be  marriage  with  the  consent  pre-[370]-scribed  by  that 
word  of  reference.  There  is  no  doubt  whatever  that  the  word  connects  it  clearly  and 
plainly,  and  leaves  nothing  to  interpretation  and  inference,  and  shows  that  they  must 
not  only  have  married,  but  that  they  must  have  married  in  the  way  pointed  out.  The 
construction  of  these  words  then  being  plain,  and  the  conviction  upon  my  mind  is 
so  strongly  in  favour  of  this  construction  of  these  words,  that  I  cannot  advise  your 
Lordships  to  adopt  any  other,  the  only  question  that  remains  is  as  to  the  fact :  did  the 
party  marry  with  that  lawful  consent  'I 

Now  as  the  remainder-man  must  show  his  title  to  exclude  the  devisee  or  next 
of  kin,  it  is  for  him  to  prove  that  he  did  not  marry  with  that  consent.  I  go  the  full 
length  of  that  proposition.  It  was  for  the  purpose  of  enabling  me  to  inquire  more 
minutely  into  the  facts  of  this  case,  by  examining  the  whole  of  the  papers,  that  I  ex- 
pressed a  wish  to  postpone  the  judgment.  I  have  since  with  great  anxiety  looked 
into  the  papers,  and  the  result  undoubtedly  is,  that  I  cannot  state,  upon  reading 
the  whole  of  this  evidence,  that  this  individual  married  with  the  consent  of  the  trustees 
or  executors,  or  the  majority  of  them  ;  but  I  will  go  a  step  further,  and  state,  that 
if  it  may  not  be  said  that  he  married  against  their  consent,  yet  he  married  in  circum- 
stances almost  amounting  to  marrying  against  their  consent ;  he  clearly  married 
under  the  influence  of  fraud  and  misrepresentation,  and  every  species  of  deception 
which  could  be  practised  both  upon  the  trustees  and  upon  others.  I  have  a  great 
doubt  of  the  validity  of  the  marriage,  as  it  is  here  stated  on  the  facts  ;  but  that 
is  not  an  issue  raised  by  the  [371]  pleadings  ;  and  indeed  it  is  barely  possible  that 
the  marriage  may  be  valid,  because  it  is  barely  possible  that  Anne  Robinson  had  been, 
as  was  suggested  at  the  bar,  the  natural  daughter  of  Andrew  Madden.  If  she  was 
not  the  natural  daughter  of  Andrew  Madden,  the  marriage  is  void,  because  he  was 
married  to  Mary  Anne  Madden,  the  daughter  of  Andrew  Madden,  in  the  church 
of  Bray,  and  that  man  is  proved  by  his  handwriting  to  be  the  attesting  witness  to 
this  marriage.  He  was  therefore  a  party  to  the  fraud.  If  she  was  not  his  daughter. 
cadit  questio,  then  he  was  never  married  at  all,  with  or  without  consent.  But 
the  question  is  not,  was  he  married  ?  but,  was  he,  or  not,  married  with  the 
consent  of  the  executors  and  trustees,  or  the  majority  of  them  1  Now  I  say 
he  certainly  was  not.  Here  is  the  evidence  upon  that  subject.  In  the  Appendix 
of  the  Respondent's  Case,  Abel  Labertouche  says,  "  I  cannot  further  delay  giving 
"  my  concurrence  to  your  marriage."     That  is  all  he  says.     James  Montgomery  says, 
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''  1  have  luj  i)bji'utiou  to  your  iiiterniiirriage  witli  Miss  Mary  Aiiiie  Madden,  only 
"  surviving  daughter  of  Andrew  Madden  Esquire,  of  Dunleary."  Was  slie  the  only 
surviving  daughter  1  It  is  possible  that  the  individual  known  as  Anne  Robinson 
may  have  been  the  daughter  of  Andrew  Madden,  under  a  concealed  name  ;  but  it  is 
very  uncommon  that  a  man  should  give  his  natural  daughter  the  same  name  as  his 
legitimate  daughter  ;  and  there  is  a  Mary  Anne  Madden  comes  forward.  Charles 
Madden  also  comes  forward,  and  says,  "  I  have  only  one  sister,  Mary  Anne  Madden  ; 
"  but  she  is  still  unmarried,  a  spinster,  at  the  moment  I  am  speaking."  Undoubtedly 
Anne  Robinson  [372]  may,  unknown  to  his  legitimate  children,  be  his  daughter  ; 
but  it  is  unlikely  that  he  should  give  to  two  daughters  the  same  name.  He,  most 
probably,  if  the  illegitimate  child  was  born  first,  would  not  have  called  his  legitimate 
child  by  the  same  name  by  which  he  had  called  his  illegitimate  child  ;  but  if  she  was 
born  in  adultery,  after  his  marriage,  and  after  the  birth  of  his  legitimate  daughter, 
he  never  would  have  given  her  the  name  of  Mary  Anne  ;  he  would  have  given  her 
his  sirname.  perhaps,  but  not  have  given  her  the  same  Christian  name.  I  therefore 
get  over  many  difficulties  when  I  suppose  that  she  was  the  daughter  or  indeed  any 
connexion  of  Andrew  Madden  ;  but  at  all  events  she  is  not  the  only  surviving 
daughter;  and  it  is  as  the  only  surviving  daughter  that  Mr.  James  Montgomery 
gives  his  consent,  and  he  did  not  know  what  he  consented  to  if  he  consented  to  his 
marrying  a  person  of  another  name.  Now  I  will  put  the  stipposition,  that  these 
men  meant  to  give,  the  one  a  general,  and  the  other  a  particular  consent  only,  mis- 
taking the  description  of  her.  It  is  said,  it  signifies  not,  he  gave  his  consent.  But  this 
is  not  sufficient  ;  we  must  have  a  majority  of  four,  or  the  whole  falls  to  the  ground  : 
and  this  letter  from  Mr.  Arthur  Wise  is  put  in  :  "  Dear  Sir — I  am  happy  to  have  it 
"  in  my  power  to  give  you  my  sanction  to  your  marriage  with  Miss  Mary  Anne 
"  Madden,  daughter  of  Mr.  Andrew  Madden  of  Dunleary,  County  of  Dublin." 
"  Another,  Thomas  Harris,  says,  "  Dear  Sir — I  also  agree  to  your  marriage,  as  stated 
above."  There  is  evidence  given  in  the  cause,  by  two  different  persons,  that  Thomas 
Harris  knew  Anne  Robinson  ;  then  if  he  did  he  could  not  have  known  that  she 
[373]  was  Mary  Anne  Madden,  because  he  afterwards  distinctly  swears,  and  so  do 
both  of  them  in  their  answer  distinctly  swear,  that  a  gross  fraud  and  imposition 
was  practised  upon  them  both,  and  that  had  they  known  that  Mary  Anne  Madden 
was  Anne  Robinson  they  never  would  have  given  their  consent. 

Can  I  in  this  place  take  upon  me  to  advise  your  Lordships  to  say,  that  it  can  be 
pretended  for  an  instant  that  this  is  a  consent  to  the  marriage  1  It  is  a  consent  to 
his  nuirrying — a  consent  to  his  marrying  somebody  ;  a  consent  to  his  marrying 
Mary  Anne  Madden,  daughter  of  Andrew  Madden.  They  state  that  they  had  no 
more  idea  that  she  was  Anne  Robinson  than  that  she  was  a  person  that  they' never 
heard  the  name  of;  they  never  dreamt  or  suspected  that  she  was  Anne  Robinson, 
or  the  giving  their  consent  was  the  last  thing  they  would  have  done  ;  that  on  looking 
to  this  will  they  see  such  an  indisposition  towards  Anne  Robinson,  that,  though  they 
had  been  advised  by  Counsel  that  under  their  very  general  discretionary  power  they 
might  have  consented  to  his  marrying  Anne  Robinson,  yet  they  never  should  have 
consented  if  they  had  known  she  was  Anne  Robinson.  Here  therefore  was  a  gross 
fraud  committed.  Here  was  no  consent  obtained,  for  that  which  was  obtained  by 
fraud  was  not  obtained  at  all.  I  am  clearly  of  o])inion,  then,  that  it  would  he  an 
insult  upon  justice  and  common  sense  to  hold  this  a  marriage  with  the  consent  of 
those  trustees. 

Such  being  the  view  which  I  take  of  the  case,  I  beg  to  guard  myself  by  one  word 
against  misconstruction.  I  do  not  say  that  if  the  trustees  [374]  had  given  a  consent 
to  this  marriage  ^ith  Anne  Robinson,  any  thing  they  did  afterwards,  either  by  in- 
ference or  by  express  words,  could  have  revoked  that  consent.  They  were  fundi 
officio.  The  marriage  was  effected,  and  issue  might  have  been  procreated  ;  a  revoca- 
tion, therefore,  was  out  of  the  question. — But  this  was  a  fallacy  in  the  argument  of 
the  learned  ('ounsel,  who  pressed  us  with  that  view  of  the  subject.  I  say  it  is  not 
proved  that  the  trustees  ever  gave  their  consent,  and  afterwards  withdrew  it.  The 
fact  is,  that  they  never  gave  a  consent  at  all  :  a  fraud  was  practisiul  upon  them  ;  they 
did  not  know  with  whom  they  were  consenting  to  his  intermarrying,  and  therefore 
the  question  of  consent  given  and  withdrawn  does  not  arise.  I)o  not  let  it  be  sup- 
posed that  I  consider  that  the  trustees  or  executors,  not  knowing  the  situation  in 
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which  those  persons  were  placing  themselves  till  afterwards,  could  have  said,  "  if  we 
"  had  known  such  and  such  things  we  should  not  have  given  our  consent,  because 
"  such  and  such  reasons  have  occurred  to  us  since  ;  as,  for  instance,  hearing  that  the 
"  testator  did  not  like  this  young  woman."  But  what  they  say  as  to  what  they  would 
or  would  not  have  done  is  a  proof  that  they  were  deceived  ;  and  I  use  it  only  in  this 
way,  as  shewing  an  opinion  in  which  they  both  concur,  that  they  would  not  have 
consented  if  the  facts  had  been  truly  represented  to  them.  All  arises  upon  the  face 
of  the  will  itself  ;  the  facts  are  not  such  as  afterwards  came  to  their  knowledge  ;  they 
saw  upon  the  face  of  the  will  the  desire  of  the  testator,  and  his  plan,  and  were  bound 
as  far  as  they  could  to  execute  the  will  fairly,  and  in  execution  of  that  trust,  they 
state  that  it  never  was  their  inten-[375]-tion  to  act  otherwise.  For  these  reasons 
I  propose  that  the  decree  appealed  from  be  reversed,  and  that  the  case  should  be  re- 
mitted to  the  Court  below,  finding  that  the  limitations  over  to  Dillon  and  Thomas, 
and  the  ulterior  bequests  to  charitable  uses,  have  taken  effect  ;  and  that  Thomas 
Saint  John  Dillon  did  not  become  entitled  to  the  personal  fortune  ;  and  that  John 
Robinson,  one  of  the  Respondents,  was  not  entitled  thereto,  by  virtue  of  the  wills  of 
Thomas  and  John  Dillon  and  Anne  Dillon.  By  the  decree,  "it  was  referred  to  the  Chief 
"  Remembrancer  of  the  Court,  or  his  deputy,  to  take  an  account  of  the  personal 
"  estate  ;  "  and  certainly  the  account  must  be  taken  in  the  Master's  Office  exactly  in  the 
manner  pointed  out  by  the  hitter  part  of  the  decree.  The  reversal  of  the  decree,  there- 
fore, ought  not  to  extend  to  the  account ;  for  whichever  way  your  Lordships  decide, 
the  account  must  be  taken,  and  the  payment  of  debts  and  legacies  provided  for. 

I  am  reminded  that  I  have  omitted  one  question  in  my  statement,  and  it  is  a 
material  consideration  undoubtedly.     The  testator  appoints  his  trustees  and  exe- 
cutors to  be  the  sole  judges  of  the  future  conduct  of  his  sons,  and  the  trustees  and 
executors,  and  they  only,  are  to  decide  on  what  may  amount  to  a  forfeiture  of  the 
benefits  to  be  derived  under  the  will.     Now  it  is  suggested,  is  not  the  discretion  what 
shall  amount  to  a  forfeiture  given  to  the  trustees  1     I  think  they  had  a  very  large 
discretion  vested  in  them  ;  but  then  the  question  is,  have  they  sanctioned  that  which 
was  done,  so  as  to  relieve  from  the  forfeiture  'I     They  consented,  acting  under  the 
fraud  which  was  practised  upon  [376]  them,  and  not  knowing  that  the  son  was  about 
to  marry  Anne  Robinson.     If  they  had  known  the  fact,  1  think  they  might  have 
sanctioned  the  marriage  ;  but  they  did  not  allow  him  to  nuirry  Anne  Robinson. 
It  was  the  opinion  of  the  lawye'rs,  that  notwithstanding  the  generality  of  the  first 
part  of  the  will,  they  might  have  jiermitted  a  marriage  with  this  individual ;  though 
I  ought  to  say,  upon  the  very  high  judicial  authority  of  the  noble  and  learned  Lord 
with  whom  I  have  conferred,  that  he  doubts  whether  the  marriage  is  not  struck 
at  absolutely  by  the  words  which  prohibit  associating  with  Anne  Robinson.     But 
supposing  that  the  Irish  lawyers  well  advised  these  parties  that  they  had  the  power, 
they  did  not  exercise  it  ;  they  did  not  allow  the  son  to  marry  Anne  Robinson  ;  and 
I  do  not  think  they  have  any  right  to  give  condonation  after  the  marriage.     They 
have  not  given  him  the  property.     If  tliat  had  been  the  case  it  would  have  raised 
a  more  difficult  question.     If,  with  their  eyes  open,  they  had  decided   to  consent, 
knowing  the  sort  of  marriage  he  was  contraeting,  I  should  have  been  of  opinion  tliat 
th-e  consent  was  sufficient.     But. they  have  not  done  so  ;  they  are  the  mere  victims 
of  misrepresentation  ;  and  there  are  cii'cumstances  which  raise  in  this  case  a  doubt  in 
my  mind  whether  there  is  not  a  more  serious  oft'ence  committed  by  the  falsification 
of  the  register.     For  the  reasons  I  have  given,  I  shall  now  move  your  Lordships  that 
this  judgment  be  reversed  to  the  extent  which  I  have  stated. 
Judgment  reversed. 

[377]  Ordered  and  adjudged,  that  the  decree  complained  of  in  appeal  be,  and  same 
is  hereby  reversed  ;  and  it  is  declared,  that  the  ulterior  limitations  to  the  charitable 
uses  in  the  decree  mentioned  had  taken  effect  ;  and  that  Thomas  St.  John  Dillon 
deceased  did  not  become  absolutely  entitled  to  the  said  ]iersonal  fortune  ;  and  that 
the  Respondent  John  Robinson  is  not  I'ntitlcd  thereto  by  virtue  of  the  wills  of  Tboiiins 
St.  John  Dillon  and  Anne  Dillon  otherwise  Robinson".  .\nd  it  is  further  ordered, 
that  the  cause  be  remitted  back  to  the  Court  of  Exchequer,  to  do  therein  as  shall 
be  just,  and  consistent  with  this  judgment,  without  prejudice  to  such  claim  as  the 
executors  may  be  advised  to  make  to  an  allowance  in  their  accounts  of  any  monies 
))aid  over  by  them  to  Thomas  St.  John  Dillon  in  iesj)ect  of  the  said  property. 
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Note. — (A.)  It  may  be  doubted  whether  Bell  v.  Phyn  [7  Ves.  458]  ought  to  be 
considered  as  a  case  in  which  "  and  "  is  construed  "  or."  The  testator  in  that  case, 
after  having  given  to  his  children  an  absolute  estate  in  the  residue  of  his  personalty, 
provides,  that  "  in  case  of  the  death  of  any  of  his  children  without  being  married 
"  and  having  children,  the  share  of  such  child  so  dying  shall  survive  to  the  others." 
According  to  the  structure  of  this  conditional  limitation,  both  events  must  concur 
to  defeat  the  preceding  estate  and  vest  the  limitation  over. 

If  a  child  should  die  without  having  been  married,  and  without  having  liad 
children,  the  estate  of  that  child  would  be  divested.  If  the  child  cither  nuirried  or 
had  children  the  contingency  becomes  absolute. 

The  marginal  note  in  B.  v.  P.  says  "  and  "  is  construed  "  or  ;  ''  and  what  is  said 
by  Grant,  M.  R.,  may  seem  at  first  sight  to  warrant  that  abstract. 

But  what  that  learned  Judge  says  is,  that "  dying  unmarried  and  without  children  " 
is  in  effect  only  one  contingency,  unless  "  and  "  is  read  "or."  The  substance  of  the 
decision  in  B.  v.  P.  turns  upon  the  construction  of  the  word  unmarried,  upon  which 
the  authority  of  Maberley  v.  Strode  [3  Ves.  450]  is  followed,  that  it  means  never 
having  been  married.  The  other  point  was  upon  the  construction  of  the  words 
"  dying  without  having  children,"  which  in  that  case  was  held  to  mean  without  having 
had  children,  and  that  the  estate  vested  upon  the  birth  of  a  child. 

[378]  In  effect  the  case  of  Bell  v.  Phyn  did  not  call  for  the  expression  of  any  opinion 
upon  the  question,  whether  "and"  should  be  construed  disjunctively  1  The  facts 
excluded  the  question  ;  for  the  party  to  whom  the  first  estate  was  given  was  married 
and  had  children  ;  both  contingencies  had  happened.  The  observation  of  the  Judge, 
that  the  contingency  of  issue  comprehended  the  contingency  of  marriage,  and  there- 
fore, to  give  a  meaning  to  the  contingency  of  marriage  distinct  from  having  children, 
it  was  necessary  to  construe  "  and  "  disjunctively,  was  an  extrajudicial  observation. 

The  reference  made  by  him  to  Maberley  v.  Strode  was  upon  the  construction  of 
the  words  "  dying  unmarried,"  in  the  same  manner  as  he  referred  to  Pinbury  v.  Elkin, 
1  P.  W.  563,  for  the  construction  of  the  words  "  dying  without  having  children  ;  " 
and  these  were  the  only  two  points  decided  by  the  judgment. 

(B.)  Read  V.  Wedderburn  and  others.  This  case  arose  upon  a  suit  in  Chancery, 
commenced  in  the  year  1809,  and  the  question  turned  upon  the  will  of  Colonel  Alex- 
ander Read,  (who  had  no  legitimate  issue,)  by  which  he  made  a  certain  provision 
for  the  education  and  outfit  of  his  son  (a  natural  child)  as  a  merchant.  The  will 
then  contained  the  following  declaration  and  bequest : — "  His  education  as  a  merchant, 
'■  and  stipulated  time  of  servitude,  being  completed,  I  shall  consider  him  as  sufficiently 
"  qualified  then  to  make  his  own  way  through  the  world  without  any  patrimony 
"  or  pecuniary  aid  :  that  shall  nevertheless  be  held  out  to  him,  under  the  circumstances 
"  which  I  shall  here  mention.  Having  hitherto  acted  in  such  a  manner  as  to  leave 
"  doubts  with  me  regarding  his  future  conduct  in  life,  I  have  resolved  that  his  receiving 
"  any  further  assistance  from  me  shall  depend  upon  the  character  he  may  acquire 
"  after  he  becomes  independent  ;  and  pursuant  to  this  determination,  I  request, 
"  that  if  he  reside  in  England  his  guardians  there  will  endeavour  to  procure  every 
"  possible  information  respecting  it  during  the  first  seven  years  of  his  independence, 
"  at  the  end  of  which  he  will  be  twenty-six  years  of  age  ;  and  that  should  it  be  such 
"  as  they  shall  think  would  merit  my  entire  approbation,  they  will  award  him  the 
"  sum  of  £10.000  sterling,  to  be  paid  him  upon  his  setting  up  in  business,  or  entering 
"  into  partnership  with  [379]  any  established  house,  provided  that  his  plan  be  approved 
"  of  by  them.  In  case  he  should  settle  in  India,  his  guardians  there  will  in  like  manner 
"  inform  themselves  particularly  as  to  his  character,  and  transmit  their  information 
''  to  those  in  England,  who  will  decide  accordingly  upon  the  point  in  question  as  already 
"  directed." 

In  a  suit  instituted  by  the  son,  claiming  this  sum.  and  a  supplemental  suit  by  his 
assignees,  upon  his  insolvency,  against  the  executors  of  the  will  and  the  Crown,  an 
inquiry  was  directed  as  to  what  the  executors  had  done  or  were  desirous  of  doing* 
in  exercise  of  the  discretion  reposed  in  them  by  the  testator  in  respect  to  the  £10.000. 
Upon  this  matter  of  inquiry  the  Master  reported. 

"  That  Sir  D.  Wedderburn,  the  surviving  executor,  declined  saying  that  he  thought 
"  the  conduct  of  the  plaintiff  William  A.  Read  was.  up  to  the  period  of  his  attaining 
"  twentv-six  yeai's  of  age,  such  as  would  have  merited  the  entire  appjobation  of  the 
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"  testator,  and  that  Sir  D.  Wedderburn.  by  liis  state  of  facts,  submitted  that  the 
"  executors  of  the  testator  had  not  exercised  any  discretion  respecting  the  legacy  of 
"  £10,000  ;  but  he  stated,  that  if  the  power  was  still  with  him  as  executor,  he  was 
"  willing  that  the  plaintiff  W.  A.  Reid  should  liave  the  benefit  of  the  legacy  or  sum 
"  of  £10,000,  provided  the  Court  was  of  opinion  that  he  could  consent  thereto  with 
"  safety,  regard  being  had  to  the  terms  of  the  will." 

In  another  branch  of  tlie  cause  it  was  reported  that  the  testator  was  illegitimate. 

Upon  these  reports  the  Vice-Chancellor  (Sir  J.  Leach)  held  that  the  £10,000  passed 
to  the  Crown  as  part  of  the  residuary  personal  estate. 


[380]  IRELAND. 

COURT  OF  CHANCERY. 


Robert  Haig,  Esq. — Ajjpellant ;  Sir  William  Jackson  Homan,  Bart.,  Henry 
Arabin,  Maria  Faviere,  Widow,  Louisa  Howse,  Widow,  Thomas 
Parsons  Poe  and  Gertrude  his  Wife,  and  Anthony  L'Esteange, — 
Respondents  [1830]. 

[Mews'  Dig.  vi.  255  ;  viii.  944,  1077.     See  Burton  v.  Barclay,  1831,  7  Bing.  745.] 

If  a  leasehold  interest  is  assigned  by  way  of  mortgage,  the  assignee,  unless 
there  is  a  special  provision  to  the  contrary,  takes  the  interest,  subject  to  all 
the  covenants  and  obligations  of  the  original  lessee. 

B.  N.  having  an  interest  in  lands,  which  he  held,  subject  to  head-rents,  under 
the  see  of  Kilmore,  for  terms  of  years,  renewable  periodically  on  the  pay  merit 
of  fines,  granted  under-leases  at  certain  annual  rents,  and  subject  to  fines 
for  renewal  ;  and  he  covenanted  with  the  sub-lessees  to  renew  the  under- 
leases as  often  as  he  should  obtain  renewals  from  the  see  of  Kilmore,  the 
sub-lessees  paying  all  head-rents  and  renewal  fines. 

The  interest  in  these  under-leases  vested  in  E.,  who  assigned  and  conveyed 
to  a  trustee  his  interest  in  the  terms,  together  with  other  lands,  to  secure 
the  payment  of  annuities  which  he  had  granted  to  F.  The  trust  as  to 
the  leases  was  first  to  pay  the  rents  and  fines,  and  then  the  annuities. 

The  interest  of  B.  N.  in  the  leaseholds  was  mortgaged  and  sold  under  a  decree 
of  foreclosure,  and  finally  assigned  to  H.  in  August,  1814.  In  September, 
1814,  the  interest  of  R.  in  the  under-leases  was  a.ssigned  to  H.,  as  purchaser, 
under  a  commission  of  bankrupt. 

In  1815,  the  annuitants  filed  a  bill,  praying  a  sale  of  the  lands  charged  witli 
the  annuities,  and  payment,  subject  only  to  the  head-rents  ;  and  after- 
wards, upon  discovery  that  the  leases  had  expired,  a  supplemental  bill 
was  filed  against  H.  praying  that  they  might  be  renewed  upon  reasonable 
terms.  Upon  a  reference  under  the  decree,  the  Master  having  [381] 
found  that  the  rents  and  fines  paid  by  H.  and  the  lessees  under  the  see 
for  renewals,  were  a  charge  upon  the  lands  prior  to  the  annuities,  his 
report  was  in  this  respect  overruled  by  the  Court,  upon  exceptions  ;  and 
upon  a  second  report,  the  Court  below  held,  that  the  annuities  were  a 
charge  prior  to  the  fines.     But  this  decree  was  reversed  upon  appeal. 

In  such  a  ease  the  covenant  does  not  run  with  the  land,  but  is  personal,  and 
the  right  under  the  lease  to  deduct  the  rent  and  fines  is  not  merged  by 
the  union  of  the  principal  and  under-leases  in  the  same  person. 

Before  the  year  1791,  the  lands  of  Upper  and  Lower  Carnans,  parcel  of  an  estate 
tailed  Maybolg,  together  with  the  lands  of  Killan,  in  the  county  of  Cavan,  were  de- 
mised by  the  Bishop  of  Kilmore  to  Broughal  Newburgh  for  a  term  of  twenty-one 
years.  The  lease  was  renewed  from  time  to  time  to  Broughal  Newburgh  and  his 
representatives  by  the  bishops  of  the  see  for  the  time  being,  who  received  fines  for 
the  renewals. 

In  the  year  1791  Broughal  Newburgh  executed  an  underlease  of  the  lands  of 
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Maybolg  to  Cliarlcs  .Stuart,  for  a  term  of  twenty-one  years,  subject  to  a  yearly  rent 
of  £115  5s.  Irish  currency,  and  certain  renewal  fines  payable  to  Newbui'gh  and  his 
assigns  ;  and  Newburgh  thereby  covenanted  to  renew  the  lease  to  Stuart  and  his 
assigns  as  often  as  he  himself  should  renew  with  the  Bishop  of  Kilmore,  upon  payment 
of  all  rent,  and  of  the  renewal  fine  therein  mentioned,  including  a  fine  of  £57  12s. 
Gd.  Irish  currency  payable  every  five  years  during  the  demise. 

Charles  Stuart's  interest  in  the  lands  under  the  lease  afterwards  became  vested 
in  Patrick  Smith;  and  Broughal  Newburgh,  in  the  year  [382]  1791,  entered  into 
an  agreement,  by  letter  or  article,  to  demise  the  lands  of  Killan,  containing  about 
one  hundred  and  thirty  acres,  to  Patrick  Smith,  at  a  rent  of  £26  annually,  of  like 
currency,  and  subject  to  renewal  fines ;  and  Newburgh  thereby  agreed  to  renew  the 
lease  as  often  as  he  himself  should  renew  with  the  Bishop  of  Kilmore,  upon  payment 
of  all  rent  and  of  the  renewal  fines,  including  a  fine  of  £13  to  be  paid  to  Newburgh 
and  his  assigns  at  the  end  of  every  five  years  during  the  demise  ;  and  it  was  thereby 
agreed  that  for  every  £50  which  Newburgh,  his  executors,  administrators,  or  assigns, 
should  be  obliged  to  increase  and  advance  in  the  rent  or  fine  payable  by  him  or  them 
to  the  Bishop  of  Kilmore  or  his  successors,  for  the  renewal  of  his  head  lease  of  the 
lands,  Patrick  Smith,  his  executors,  administrators,  and  assigns,  should  advance 
the  sum  of  Is.  in  the  pound  for  all  such  rent  as  was  thereby  agreed  to  be  paid  by  them 
for  the  premises.  The  I'espective  terms  in  the  lands  demised  by  the  two  leases  or 
articles  expired  at  Michaehuas  in  the  year  1811. 

The  interest  of  Patrick  Smith  in  the  lands  of  Upjjer  and  Lower  Carnans,  and  in 
the  lands  of  Killan,  became,  upon  Patrick  Smith's  death,  vested  in  James  Eawson, 
who  married  one  of  his  daughters  and  co-heiresses  ;  and  he  being  also  seised  in  right 
of  his  wife,  under  a  deed  of  partition  made  between  the  trustess  and  co-heiresses  of 
Patrick  Smith,  of  freehold  interests  in  other  lands  called  Monaghanuse  and  Tully- 
naska,  situate  in  the  county  of  Cavan,  etc.,  subject  to  the  several  head-rents  and 
fines  for  renewal  payable  in  respect  thereof,  in  the  year  1809  granted  two  annuities, 
one  of  £300  per  annum  and  the  other  of  £200,  to  [383]  Maximilian  Faviere,  for  the 
lives  of  two  of  his  daughters  ;  and,  as  a  security  for  the  payment  thereof,  Rawson 
granted  and  conveyed  his  interest  in  the  lands  of  Upper  and  Lower  Carnans  and  of 
Killan,  and  also  in  the  lands  of  Monaghanuse  and  TuUynaska,  and  other  premises, 
to  Edward  Shannon,  as  a  trustee  for  the  annuitant,  upon  trust,  in  the  first  place, 
out  of  the  rents,  issues,  and  profits  thereof,  to  pay  the  head  rent  and  renewal  fines 
payable  thereout  under  the  lease  and  article  resjjectively,  and  subject  thereto  to  pay 
the  annuities  to  Maximilian  Faviere  for  the  lives  of  his  daughters  respectively. 

The  interest  of  Broughal  Newburgh,  under  his  lease  of  the  lands  of  Carnans  and 
Killan  under  the  see  of  Kilmore,  was  conveyed  by  him  in  mortgage  to  one  James 
Corry,  in  security  of  a  large  debt,  and  was  in  the  year  1812  sold  under  a  decree  of 
the  Court  of  Chancery  in  Ireland,  in  a  cause  then  depending  for  the  foreclosure  of 
the  mortgage,  and  was  purchased  by  Cornelius  Gautier,  who  in  the  year  1813  ob- 
tained a  renewal  of  the  lessee's  interest  in  the  lands  from  the  then  Bishop  of  Kilmore, 
upon  paying  all  arrears  of  rent  and  renewal  fines  due  in  respect  thereof  from  the  expiry 
of  the  former  lease  in  1811  to  the  date  of  renewal,  which  amounted  to  upwards  of 
£1900.  Gautier  afterwards  sold  and  conveyed  his  interest  under  the  renewed  lease 
to  the  Appellant,  by  deed  bearing  date  the  7th  August,  1814.  The  Appellant,  in 
1816,  renewed  the  lease  in  his  own  name,  and  paid  to  the  Bishop  all  rent  and  renewal 
fines  due  in  respect  thereof  up  to  the  time  of  his  obtaining  such  renewal,  to  the  amount 
of  £320  ;  whereby  the  Appellant  becanie  immediate  tenant  of  the  lands  [384]  and 
premises  under  the  see  of  Kilmore,  and  assignee  of  Broughal  Newburgh's  interest 
therein. 

A  commission  of  bankrujjtcy  having  issued  against  James  Rawson  in  the  year 
1810,  his  interest  in  the  sub-lease  of  the  lands  of  Carnans  and  Killan  was  set  up  for 
public  sale,  along  with  other  lands  held  in  fee  by  his  assignees,  and  was  purchased 
by  the  Appellant,  and  conveyed  to  him  by  the  assignees,  by  deed  bearing  date  the 
7th  September,  1814  ;  on  which  occasion  it  was  provided  by  the  terms  of  sale,  that 
"  The  purchaser  was  not  to  be  precluded  by  his  purchase  from  contesting  the  validity, 
"  if  he  shall  think  fit,  of  any  of  the  annuities  or  iiicuml)rances  affectug  the  lands, 
".save  the  mortgage  for  £1500  to  Messrs.  Briscoe  and  Dick.^on  ;  and  a  good  legal 
"  title  was  to  be  made  to  the  pui-chascr." 
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This  mortgage  for  £1500  the  Appellant  paid  off  on  the  7th  of  September,  1814  ; 
and  having  thus  become  the  purchaser,  both  of  the  interest  of  Broughal  Newburgh 
as  lessee,  and  of  James  Rawson  as  sub-lessee,  of  the  lands  and  premises,  united,  to 
a  certain  extent,  the  character  of  landlord  and  tenant  of  the  demised  premises  in  his 
own  person. 

The  Respondents,  Sir  William  Jackson  Homan,  Henry  Arabin,  Maria  Favierc 
widow,  Louisa  Howse  widow,  Thomas  Parsons  Poe  and  Gertrude  his  wife,  claiming 
to  be  entitled  to  the  annuities  of  £300  and  £"200,  on  the  15th  of  May,  1815,  filed  a  bill 
in  the  Court  of  Chancery  in  Ireland  against  the  Appellant  and  several  other  De- 
fendants, among  other  things  charging,  that  by  an  indenture  bearing  date  the  22d 
of  June,  1809,  and  made  between  James  Rawson  and  Rebecca  his  wife  of  the  first 
part,  Maximilian  Faviere  of  [385]  the  city  of  Dublin  of  the  second  part,  and  Edward 
Shannon,  one  of  the  Defendants  to  the  bill,  of  the  third  part,  it  was  among  other 
things  recited,  that  by  a  certain  deed  of  partition  dated  10th  May,  1809,  and  made 
between  the  parties  therein  named,  certain  lands  therein  set  forth  were  conveyed  to 
the  several  trustees  therein  named,  to  or  to  the  use  of  James  Rawson,  his  executors, 
administrators,  and  assigns,  or  upon  such  uses  and  trusts  as  should  be  declared  re- 
specting the  same  by  any  deed  or  deeds  executed  by  James  Rawson  and  Rebecca 
his  wife. 

The  bill  also  charged  it  to  be  further  recited,  by  the  indenture  of  the  22d  June 
1809,  that  James  Rawson  having  agreed,  for  the  considerations  therein  mentioned, 
to  sell  to  Maximilian  Faviere  one  annuity  or  yearly  rent-charge  of  £300  a  year  for 
the  natural  life  of  Louisa  Howse,  Maximilian's  eldest  daughter,  and  another  annuity 
or  yearly  rent-charge  of  £200  a  year  for  the  natural  life  of  Gertrude  Poe,  Maximilian's 
second  daughter  ;  and  James  Rawson  having  agreed  to  convey  and  assign  to  Edward 
Shannon  all  and  every  the  lands  and  premises  of  which  he  was  seised  and  possessed 
under  the  deed  of  partition  ;  and  James  Rawson  and  Rebecca  his  wife  having  agreed 
to  ap25oint  to  the  use  of  Edward  Shannon  all  the  lands  and  premises  contained  in  the 
deed  over  which  they  or  either  of  them  had  any  power  of  appointment  by  virtue  of 
the  deed  ;  James  Rawson,  by  the  indenture  of  the  22d  June,  1809,  for  the  considera- 
tions therein  mentioned,  granted,  bargained,  and  sold  unto  Maximilian  Faviere, 
his  heirs  and  assigns,  for  the  life  of  his  two  daughters,  the  two  annuities  of  £300  and 
£200  ;  and  James  Rawson  and  Rebecca  his  wife  thereby  conveyed  the  lands  and 
premises  [386]  in  the  indenture  mentioned,  according  to  the  right  and  interest  which 
they  respectively  had  therein,  to  Edward  Shannon,  as  a  trustee,  for  securing  the 
payment  of  the  two  annuities,  and  for  the  other  purposes  in  the  indenture  specially 
set  forth. 

The  bill  then  alleged,  that  the  indenture  of  22d  June,  1809,  was  duly  registered  ; 
that  James  Rawson  and  Rebecca  his  wife  had  full  power  to  execute  the  same,  and 
that  it  was  duly  executed  by  them  and  the  other  parties  thereto  ;  that  the  annuities 
were  in  arrear ;  and  that  the  Plaintiffs  who  claimed  the  same  were  justly  entitled 
thereto.  The  prayer  was,  "  That  Robert  Haig  might  set  out  what  title  deeds,  tenants' 
"  leases,  or  counterpai'ts  of  tenants'  leases,  he  had  in  his  possession  or  power  ;  and 
"  that  the  two  annuities  of  £300  and  £200  might  be  deemed  and  decreed  to  be  charged 
"  upon  the  several  lands  and  premises  comprised  in  the  indenture  of  the  22d  of  June, 
"  1809  ;  that  an  account  might  be  taken  of  what  was  due  to  the  Plaintiffs,  Sir  William 
"  Jackson  Homan,  Henry  Arabin,  JLaria  Faviere,  and  George  WiUiamson,  on  foot 
"  of  the  annuities  of  £300  and  £200  ;  that  the  trusts  of  the  deed  of  the  22d  of  June, 
"  1809,  might  be  carried  into  execution  by  the  decree  of  the  Court;  and  that  the 
"  two  annuities,  and  all  arrears  thereof,  and  all  growing  gales  thereof,  might  be  levied 
"  out  of  the  rents,  issues,  and  profits  of  the  lands  and  tenements  comprised  in  the  in- 
"  denture  of  the  22d  of  June.  1809,  or  might  be  raised  by  demise,  sale,  or  mortgage 
"  thereof,  or  of  a  competent  part  thereof ;  that  all  necessary  parties  might  join  in 
"  the  deeds  necessary  for  that  purpose  ;  that  a  receiver  might  be  appointed  to  [387] 
"  receive  the  rents,  issues,  and  profits  of  all  the  several  lands,  tenements,  and  premises 
"  in  the  indenture  of  the  22d  of  June,  1809,  mentioned;  and  that  the  same  might 
"  be  paid  and  applied,  when  received,  in  payment  of  the  head  rents  payable  thereout 
"  respectively,  and  afterwards  in  payment  and  discharge  of  the  two  several  annuities 
"  of  £300  and  £200  ;  and  that  the  Defendants,  or  such  of  them  as  should  acknowledge 
"  or  confess  to  have  in  their  possession  or  power  the  title  deeds  of  the  said  lands  and 
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premises,  nr  any  of  them,  ami  also   the  tenants'  leases  or  eountorparts  ot  t(Miants' 

■  leases  of  the  lands  and  premises,  or  any  part  thereof,  might  he  ordered  to  hring  in 
"  and  deposit  the  same  in  the  Bank  of  Ireland,  to  the  credit  of  the  cause." 

The  Appellant  was  absent  from  the  kingdom  about  the  time  when  the  bill  was 
filed  ;  and  having  neglected  to  enter  an  appearance,  or  put  in  an  answer,  the  Re- 
spondents, on  the  1st  of  February,  1811).  obtained  a  conditional  decree  of  sequestra- 
tion against  the  Appellant,  which  was  afterwards,  on  the  18th  of  November,  181G, 
made  absolute.  By  that  decree  "  it  was  referred  to  Stewart  King  Esquire,  one  of 
"  the  Masters  of  the  Court,  to  take  an  account  of  what  was  due  to  the  PlaintifTs,  Sir 
'  William  Jackson  Homan,  Henry  Arabin,  Maria  Faviere,  and  George  Williamson, 
"  on  foot  of  the  two  several  annuities  of  £300  and  £200  ;  and  also  to  take  an  account 
"  of  all  charges  and  incumbrances  affecting  the  lands  and  premises  prior  to  the  deed 
"  of  annuity." 

On  the  "J-tth  of  July,  1817,  the  Master  made  his  report  in  the  cause,  setting  forth, 
"  That  there  was  due  to  the  Plaintiffs,  Sir  William  Homan,  [388]  Henry  Arabin, 
"  George  Williamson,  and  Maria  Faviere,  on  foot  of  the  two  several  annuities  of  £300 
"and  £200,  a  sum  of  £1250  sterling;  and  that  he  did  not  find  that  there  was  any  charge 
'■  or  incumbrance  affecting  the  lands  and  premises  prior  to  the  date  of  the  deed  of 
"  annuity,  no  claim  having  been  made  before  him." 

This  report  was  afterwards  confirmed  ;  and  no  exception  having  been  taken 
thereto,  on  the  2Gth  of  January,  1818,  the  cause  came  on  to  be  heard  ;  and  it  was 
ordered  and  decreed,  "  that  the  sum  of  £1250  reported  due  to  the  Plaintiffs,  Sir  William 

■  Jackson  Homan,  Henry  Arabin,  George  Williamson,  and  Maria  Faviere,  together 
"  with  the  Plaintiffs'  costs  in  the  cause,  should  be  decreed  a  charge  on  the  lands  and 
"  premises  in  the  pleadings  mentioned  :  And  it  was  further  ordered,  that  the  Defendant 
"  Robert  Haig  should,  within  six  calendar  months,  to  be  computed  from  the  date 
"  of  the  decree,  pay  to  the  Plaintiff  Maria  Faviere  the  sum  of  £1250  reported  due, 
'■  together  with  the  Plaintiffs'  costs  of  the  suit,  and  thereupon  the  Plaintiffs  should 
"  discharge  the  lands  therefrom  ;  and  that  in  default  of  the  Defendant  Robert  Haig 
'■  paying  the  sum  of  £1250.  and  the  costs,  within  the  time,  the  Master  should  set  up 
"  and  sell  to  the  best  bidder  the  trust-term  in  the  lands  in  the  pleadings  mentioned, 
"  or  a  competent  part  thereof,  subject  to  the  payment  of  the  future  and  accruing 
"  gales  of  the  annuities  of  £300  and  £200  in  the  pleadings  and  decree  mentioned,"  etc. 

The  Respondents  having,  subsequently  to  the  date  of  this  decree,  discovered  that 
the  term  in  [389]  the  original  leases  of  tjpper  and  Lower  Carnans  and  Killan  had 
expired,  the  same  having  never  been  renewed  by  J.  Rawson,  they,  on  the  15th  of 
April,  1823,  filed  a  supplemental  bill  in  the  cause,  in  the  nature  of  an  original  bill, 
against  the  Appellants  and  other  parties  ;  which  suj)plemental  bill,  among  other 
things,  set  forth,  "that  they  had  since  the  obtaining  of  the  decree  discovered  that 
"  several  persons  claim  to  be  entitled  to  several  charges  and  incumbrances  upon 
"  and  affecting  the  lands  and  premises  mentioned  in  the  indenture  of  the  22d  June, 
"  1809,  and  to  several  estates  and  interests  therein,  luider  and  by  virtue  of  divers 
"  deeds  and  conveyances  executed  by  James  Rawson  and  Rebecca  his  wife  after  the 
"date  of  the  execution  of  the  indenture  of  the  22d  of  June,  1809,  although  the 
"  Plaintiffs  submitted  that  their  rights  could  not  be  at  all  prejudiced  or  impaired 
"  by  such  deeds  or  conveyances." 

The  Plaintiffs  further  charged  in  the  supplemental  bill,  "  that  the  lands  of  Carnan 
"  and  Killan  and  Maybolg,  mentioned  in  the  indenture  of  the  22d  of  June,  1809, 
"  were  part  of  the  estate  of  the  see  of  Kilmore,  and  were,  together  with  other  parts 
"  of  the  lands  of  Carnan,  Killan,  and  Maybolg,  at  the  time  of  the  execution  of  the  in- 
"  denture  of  the  22d  of  June,  1809,  held  by  William  Perrott  Newburgh,  or  by  some 
"  of  his  representatives,  under  a  lease  thereof  from  the  Bisliop  of  Kilmore  ;  and  that 
"  the  lands  of  Upper  and  Lower  Carnan,  being. part  of  Maybolg,  had  been  theretofore 
"  demised  by  William  Perrott  Newburgh,  or  by  some  person  under  whom  he  claimed, 
"  or  by  some  of  his  representatives,  to  Patrick  Smith,  the  father  of  Rebecca  Rawson, 
"  [390]  or  to  some  person  under  whom  he  claimed  ;  and  that,  upon  his  decease,  the 
"  lands  and  the  intere.st  in  the  lease  became  vested  in  his  five  daughters  and  their 
"  respective  husbands,  and  were  partitioned  and  divided  by  the  indenture  of  the  10th 
"  of  May,  1809  ;  and  \ipon  this  partition  James  Rawson  became  entitled  to  a  share 
"  or  proportion  of  the  lands,  subject  to  a  in-oportion  of  the  rents  and  fines  reserved 
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"  by  the  lease  thereof ;  and  in  which  lease  or  leases  made  by  William  Perrott  New- 
"  burgh,  or  the  persons  under  whom  he  claimed,  or  by  his  representatives,  are  con- 
"  tained  covenants,  that  when  and  so  often  as  the  therein-named  lessees  should  renew 
"  the  lease  or  leases  under  which  they  held  the  lands  from  the  Bishop  of  Kilmore, 
"  that  the  lessors  should  grant  new  leases  thereof  to  the  therein-named  lessees,  or 
"  to  their  representatives  ;  and  setting  forth,  that  Robert  Haig  the  elder  purchased 
"  that  part  of  the  lands  of  Carnan,  Killan,  and  Maybolg  so  allotted  to  James  Rawson, 
"  and  held  by  lease  under  the  rej)resentatives  of  William  Perrott  Newburgh,  from 
"  the  assignees  of  James  Rawson,  who  was  a  bankrupt,  for  the  then  unexpired  terra 
"  in  the  lease,  but  subject  to  the  charges  and  incumbrances  afl'ecting  the  same,  and 
"  amongst  others  to  the  two  annuities  of  £300  and  £"200  granted  to  Robert  Haig  the 
"  elder  after  he  purchased  the  lands,  renewed  the  lease,  and  obtained  a  new  lease  thereof 
"  from  the  representatives  of  William  Perrott  Newburgh,  or  from  Joseph  Dickson  ; 
"  and  also  that  he  paid  to  the  representatives  of  W^illiam  Perrott  Newburgh,  or  to 
"  some  other  persons,  the  rent  and  quiiujuennial  and  other  fines  reserved  and  made 
"  payable  in  [391]  and  by  the  lease  under  which  the  lands  were  held  ;  and  setting 
'■  forth,  tliat  the  last  renewal  or  new  lease  of  the  lands  obtained  by  Robert  Haig  the 
"  elder, from  the  representatives  of  William  Perrott  Newburgh, or  from  Joseph  Dickson, 
"  was  obtained  by  him  in  the  year  1812  or  in  the  year  1813,  and  that  he  then  paid 
"  to  the  representatives  the  qiunqnennial  and  renewal  fines  then  due  thereon.  And 
"  the  Plaintiffs  further  expressly  charged,  that  if  Robert  Haig  the  elder  purchased 
"  the  estate  and  interest  which  the  representatives  of  William  Perrott  Newburgh 
"  had  in  the  lands,  he  piurchased  the  same  subject  to  the  lease  or  leases  thereof  under 
"  whicli  James  Rawson  had  held  the  same,  and  which  had  been  assigned  to  Edward 
"  Shannon  ;  and  that  the  Plaintiffs  had  lately  discovered  that  the  representatives 
"  of  William  Perrott  Newburgh  or  Joseph  Dickson  from  time  to  time  renewed  the 
"  lease  or  leases  under  which  they  held  the  lands,  and  had  obtained  one  or  more  new 
"  leases  thereof,  after  the  execution  of  the  indenture  of  the  22d  of  June,  1809,  and 
"  before  any  assignment  thereof  to  Robert  Haig  ;  and  further,  that  Robert  Haig, 
"  after  he  became  possessed  thereof,  obtained  one  or  more  new  leases  thereof  from 
"  the  Bishop  of  Kilmore,  and  paid  large  fines  for  the  renewal  thereof  ;  but  that  Robert 
"  Haig  refused  to  discover  to  the  Plaintiff's  the  dates  of  the  renewals.  And  the  Plain- 
"  tiff's  further  charged,  that  Robert  Haig  obtained  a  lease  of  that  part  of  the  lands 
"  of  Carnan,  Killan,  and  Maybolg.  from  the  Bishop  of  Kilmore  :  Pie  obtained  it 
"  in  consequence  of  an  agreement  made  by  Joseph  Dickson  with  the  several  persons 
"  interested  in  the  lands,  that  Joseph  Dickson  should  surrender  [392]  his  lease,  and 
"  should  permit  the  several  persons  interested  in  the  lands  under  the  representatives 
"  of  William  Perrott  Newburgh  to  take  new  leases,  each  of  their  own  share  or  pro- 
"  portion  thereof.  And  the  Plaintiff's  charged,  that  the  several  persons  interested 
"  in  the  lease  of  the  lands  from  the  representatives  of  William  Perrott  Newburgh 
"  obtained  leases  from  the  Bishop  of  Kilmore,  each  of  his  or  her  ow'u  share  or  pro- 
"  portion,  at  a  proportion  of  the  rent  under  which  the  lands  had  been  theretofore 
"  held  ;  and,  amongst  others,  that  Robert  Haig  the  elder,  in  consequence  of  the  agree- 
"  nient,  obtained  fi'om  the  Bishop  a  lease  of  that  part  of  the  lands  of  Carnan  and 
"  Maybolg  which  liad  been  theretofore  held  by  James  Rawson.  And  the  Plaintiff's 
"  expressly  charged,  that  Robert  Haig.  having  the  estate  of  the  representatives  of 
"  William  Perrott  Newburgh,  and  having  a  renewal  thereof  from  the  said  Bishop 
"  of  Kilmore.  was  bound  to  renew  the  lease  under  which  James  Rawson  held  the 
"  lands  for  the  benefit  of  the  Plaintiff'." 

The  supplemental  bill  then  prayed,  "  That  the  decree  be  carried  into  full  and 
"  effectual  execution,  and  that  the  lands  and  premises  therein  mentioned,  and  conveyed 
"  to  Edwai'd  Shannon,  his  heirs,  executors,  and  administrators,  by  the  indenture 
"  of  the  22d  of  June.  1809,  or  a  competent  part  thereof,  might  be  set  up  to  be  sold 
"  by  one  of  the  Masters  of  the  Court  ;  and  that  all  proper  and  necessary  parties  might 
"  join  in  a  conveyance  or  conveyances  to  a  purcluiser  or  purchasers  thereof ;  and  that 
"  out  of  the  money  to  arise  by  the  sale  the  Plaintiffs  might  be  paid  so  much  of  the 
"  sum  of  £12-50  in  the  decree  mentioned  as  .still  remained  unpaid  ;  and  that,  if  neees- 
"  sary,  an  ac-[393]-count  might  be  taken  of  liow  much  was  due  to  the  PlaintLft's  on 
"  foot  of  the  sum  of  £1250  ;  and  that  an  account  might  be  taken  of  what  sum  or  sums 
"  of  money  had  accrued  due  to  Plaintiff's  on  foot  of  the  two  annuities  of  £300  and 
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"  £'200  siiuT  tho  proiionnciiii;  of  tli(>  dreree,  and  tliat  tlic  saiiio  ini^lit  Ik"  paid  to  tlic 

i'laiiitirt's  hy  a  .short  day  to  lii>  named  ;  or,  in  default  tlnTi'of,  that  a  cfniipctcnt  part 
"  of  the  lands  niip;ht  he  .sold  for  the  payment  thereof,  and  that  tlie  receiver  thereto- 
"  fore  appointed  might  he  continued  to  receive  the  rent.s,  issues,  and  profits  of  the 
"  lands  and  premises  ;  and  that  all  such  new  leases  or  renewals  of  leases  as  the  De- 
"  fendants  might  have  obtained  of  such  parts  of  the  said  lands  as  were  held  under  the 
"  see  of  KilViiore  might  be  declared  to  be  held  by  them  in  trust  for  the  Plaintiffs,  and 
"  as  a  security  for  the  payment  of  the  two  annuities." 

To  this  supplemental  bill  the  Appellant,  on  the  l.'Jth  of  November,  1823,  filed  bis 
answer,  submitting.  "  That  the  annuities  ought  not  to  be  chargeable  on  the  lands,  at 
"  least  not  until  the  naintitt's  respectively  have  contributed  to  defray  their  proportion 
"  of  rent  and  renewal  fines,  and  other  expences  attending  the  securing  and  keeping 
"  alive  the  interest  of  James  Rawson  therein  respectively,  in  case  they  shall  be  entitled 
"  to  renew  :  That  he  claimed  to  hold  and  enjoy  the  lands  of  Upper  and  Lower  Carnan 
"  and  Killan.  in  the  county  of  Cavan.  discharged  of  the  annuities  granted  by  James 
"  Rawson  ;  inasmuch  as  Rawson's  interest  therein,  which  was  all  he  was  entitled  to 
"  charge,  had  expired  long  since,  and  the  Defendant's  title  was  derived  immediately 
"  from  the  representatives  of  William  Perrott  Newburgh,  [394]  and  was  paramount  to 
"  that  of  Rawson,  by  virtue  whereof  the  Defendant  held  the  same,  and  his  interest 
"  therein  is  as  immediate  tenant  under  the  see  of  Kilmore  ;  and  the  Defendant  insisted, 
"  that  before  the  Plaintifl's  could  claim  a  renewal  of  the  interest  of  James  Rawson  in  the 
"  premises  from  the  Defendant,  even  supposing  that  they  had  not  altogether  lost  and 
. "  forfeited  their  rights  to  any  such  renewals.  Plaintifl's  or  their  trustee  were  bound 
"  to  account  with  and  pay  the  Defendant  the  full  amount  of  all  arrears  of  profit  rent, 
"  and  renewal  and  quinquennial  fines,  due  out  of  the  premises  in  respect  of  tlie  interest 
"  of  Rawson  therein,  and  their  full  proportion  of  all  other  costs  and  expences  attending 
■  the  obtaining  the  renewals  obtained  by  the  interest  under  the  see  of  Kilmore.  pursuant 
'■  to  the  covenants  and  stipulations  contained  in  the  original  lease  of  the  premises  by 
'■  virtue  whereof  James  Rawson  held  the  same." 

The  Appellant  by  his  answer  then  stated  the  original  grants,  and  certain  sales, 
assignments,  and  renewals  of  the  leases ;  "  and  that  the  Defendant  paid  to  Gautier 
"  the  full  sum  he  had  advanced  by  the  renewal  fines  in  obtaining  the  leases,  by  virtue 
"  whereof  the  Defendant,  as  he  contended,  became  and  was  entitled  to  stand  in  the 
"  place  of  Newburgh  as  immediate  tenant  thereof  under  the  bishop,  and  as  such  en- 
"  titled  to  receive  the  rent  and  fines  payable  by  the  representatives  of  Rawson  and 
"  wife,  or  whoever  else  might  appear  to  be  the  representatives  of  the  lessees  in  the 
"  leases  of  the  3d  and  7th  of  November,  1791,  so  long  as  the  interest  thereunder  should 
"  be  considered  to  subsist  or  to  have  subsisted  ;  and  that  the  Defendant  had  accord- 
''  [395]-ingly  obtained  a  conveyance  of  Gautier's  interest  in  the  lands  to  his  own  use 
"  on  or  about  the  7th  of  August,  1814  :  That  James  Rawson  having  become  a  bank- 
"  rupt,  and  his  property  having  vested  in  his  assignees,  and  having  been  set  up  to  be 
"  sold  by  them,  the  Defendant  became  the  purchaser,  and  obtained  an  assignment 
"  from  the  assignees  of  all  the  reversion,  estate,  and  interest  in  the  lands,  for  full  and 
"  valuable  consideration,  subject  to  such  claims  and  incumbrances  created  by  James 

Rawson  therein,  as  upon  investigation  should  be  found  legally  valid  and  substantial. 
"  and  not  expressly  subject  to  the  annuities  in  the  bill  mentioned  :  That  the  annuities 
"  claimed  by  the  Plaintift's  in  their  bill,  and  granted  to  or  in  trust  for  Faviere,  appeared 
"  to  have  been  charged,  not  only  on  the  lands  which  were  purchased  by  the  Defendant. 

but  also  on  the  other  real  estate  of  James  Rawson  and  wife,  and.  amongst  others. 
"  on  the  lands  of  Monaghanoose  and  TuUynaskea,  which  the  Defendant  submitted 
"  ought  to  be  contributory  to  bear  the  charge,  if  the  same  should  be  considered  then 
"  in  force,  or  at  all  sustainable  against  the  lands  and  interest  purchased  by  the 
"  Defendant  from  the  assignees  and  representatives  of  Newburgh  :  That  he,  neither 
'■  in  1812  nor  1813,  nor  at  any  time,  obtained  any  renewal  of  the  original  lease  of  the 
"  lands  from  William  Perrott  Newburgh.  or  from  Dickson,  or  any  other  person,  or 
"  at  any  time  paid  the  quinquennial  or  any  fine  for  renewing  same.  Defendant  not 

being  under  any  necessity  of  renewing  the  same,  as  he.  since  he  became  interested 
''  in  the  lands,  held  under  a  prior  title,  namely,  as  a.ssignee  of  William  Perrott  New- 
"  burgh,  and  not  by  virtue  of  the  title  of  Rawson  or  any  other  ;  and  he  [396]  denied 
"  that  he  purchased  the  estate  of  William  Perrott  Newburgh  in  the  lands,  subject 
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"  to  tlic  lease  or  leases  utuler  wliieli  Hawsou  held  the  same,  except  so  far  as  the  repre- 
'■  seiitative.s  of  Newhiirgh  were  themselves  boiiiid  and  subject  to  the  leases.  He 
"  admitted  tliat  some  of  the  assignees  or  representatives  of  Newburgii  had  occasion- 
"  ally  renewed  their  ov?n  interest  under  the  bishop  after  the  execution  of  the  deed 
"  of  the  22d  of  June,  1809  ;  that  the  Defendant  himself  renewed  the  same,  and  paid 
"  large  renewal  fines  on  so  doing  to  the  bishop  ;  that  he  obtained  the  last  renewal 
"  in  or  about  the  year  181G  ;  and  that  the  only  agreement  under  which  the'Defendants 
"  or  Dickson  obtained  a  renewal  of  the  Newburgh  interest  in  the  lands,  was  that 
"  the  several  purchasers  of  the  several  lots  or  parts  of  the  Newburgh  lease  or  leases 
"  unto  the  bishop  should,  on  payment  of  their  proportions  of  the  renewal  fines  due, 
"  obtain  separate  renewals  of  their  several  shares  of  the  said  lands." 

A  further  supplemental  bill  was,  on  the  27th  of  January,  182-1,  filed  by  the 
Respondents  against  the  Appellant  and  others,  in  which  it  was,  among  other  things, 
charged  ;  "  That  Broughal  Newburgh  by  a  certain  lease,  bearing  date  on  or  about 
"  the  .3d  of  November,  1791,  demised  the  lands  of  Killan  to  Patrick  Smith  for  a  term 
"  of  twenty-one  years,  at  the  yearly  rent  of  £2G  ;  and  that  thereby  Broughal  Newburgh 
"  for  himself,  his  executors,  administrators,  and  assigns,  covenanted  and  agreed,  that 
"  he,  his  executors,  administrators,  and  assigns,  would,  as  often  as  he  or  they  should 
"  renew  the  leases  of  the  several  lands  and  premises  which  they  held  or  might  hold 
"  under  the  bishop  of  Kilmore  or  his  successors,  for  ever  renew  his  [397]  or  their  term 
"  of  the  demised  jsremises  to  Patrick  Smith,  his  executors,  administrators,  and  assigns  ; 
"  Patrick  Smith  paying  all  arrears  of  rent,  and  also  for  every  £50  which  Broughal 
"  Newburgh,  his  executors,  administrators,  or  assigns,  should  be  raised  or  advanced 
"  by  the  bishop,  the  sum  of  one  shilling  in  the  pound  for  all  such  rent  as  Patrick  Smith 
"  was  thereby  bound  to  pay  unto  Broughal  Newburgh.  his  executors,  administrators, 
"  or  assigns  ;  and  that  Patrick  Smith,  his  executors,  administrators,  or  assigns,  should 
"  also  pay  to  Broughal  Newburgh  the  further  sum  of  £13  sterling,  by  way  of  fine, 
"  at  the  end  or  expiration  of  every  five  years  during  the  demise.  And  the  plaintiffs 
"  further  charged,  that  the  lands  of  Upper  and  Lower  Carnan  were  held  under  a 
"lease  bearing  date  on  the  7th  of  November,  1791,  made  by  Broughal  Newburgh 
"  to  one  Charles  Stuart,  for  a  term  of  twenty-one  years,  at  the  yearly  rent  of  £115  5s., 
"  payable  as  therein  mentioned  ;  in  which  lease  is  contained  a  covenant  by  Broughal 
"  Newburgh,  for  himself,  his  executors,  administrators,  and  assigns,  that  he  and  they 
"  would,  as  often  as  he  or  they  should  renew  the  leases  of  the  lands  and  premises  which 
"  they  held  or  might  hold  under  the  Bishop  of  Kilmore  or  his  successors,  for  ever 
"  renew  his  or  their  term  of  the  demised  premises  to  Charles  Stuart,  his  executors, 
"  administrators,  and  assigns,  Charles  Stuart,  his  executors,  administrators,  and 
"  assigns,  paying  all  arrears  of  rent  then  due  ;  and  also  that  Charles  Stuart  should 
"  pay  to  Broughal  Newburgli,  his  executors,  administrators,  and  assigns,  the  further 
"  sum  of  £57  12s.  6d.  at  the  end  or  expiration  of  every  five  years  during  the  demise  ; 
"  and  also,  as  [398]  plaintiffs  believe,  paying  some  further  renewal  fine  ;  but  plaintiff s 
"  cannot  set  forth  the  particulars  of  any  such  further  renewal  fine,  inasmuch  as  the 
"  lease  is  in  the  custody  or  possession  of  Robert  Haig,  and  the  plaintiffs  had  no  copy." 

"  That  by  a  deed  of  partition  of  the  10th  day  of  May,  1809,  the  lands  of  Killan 
"  were  assigned  to  James  Rawson,  subject  to  the  rent  and  fines  in  the  lease  of  the 
"  10th  of  November,  1791,  mentioned ;  and  that  one  fifth  part  of  the  lands  of  Upper 
"  and  Lower  Carnan  were  also  assigned  to  James  Rawson,  subject  to  a  proportion 
"  of  the  rent  and  fines  mentioned  in  the  lease  of  the  7th  of  November,  1791.  And 
'■  the  plaintiffs  charge,  that  Rawson  remained  in  the  possession  of  the  lands  of  Killan 
"  and  Carnan,  from  the  execution  of  the  deed  of  the  10th  of  May,  1809,  until  he 
"  became  a  bankrupt,  and  whilst  he  so  remained  in  possession  paid  the  proportion  of 
"  the  rent  and  renewal  fines  reserved  by  and  due  in  respect  of  the  two  several  leases, 
"  virhich  was  payable  out  of  that  part  of  the  lands  allotted  to  James  Rawson  as  aforesaid  ; 
"  and  that  after  James  Rawson  became  a  bankrupt,  Joseph  Dickson  and  Michael 
"  Byrne,  his  assignees,  entered  into  possession  of  the  lands  of  Killan  and  Carnan,  and 
"  whilst  they  remained  in  possession  thereof  paid  the  proportion  of  the  rent  and  fines 
"  reserved  by  and  due  in  respect  of  the  two  leases  of  the  3d  and  7th  days  of  November, 
"  1791,  which  were  payable  out  of  the  part  and  portion  of  the  lands  allotted  to  James 
"  Rawson." 

"  That  after  James  Rawson  became  a  bankrupt,  his  estate  and  interest  in  the  lands 
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"  of  Killan  and  Carnan  were,  in  the  uioiith  of  July,  in  the  year  1814,  set  up  to  he  sold 
"  by  auction  at  the  Koyal  [399]  Exchange,  Dublin,  subject  to  the  several  charges,  in- 
"  cunibraiices,  and  annuities  affecting  the  same,  and,  amongst  others,  subject  to 
"  plaintifl's'  two  annuities  ;  and  that  Robert  Haig,  at  the  sale,  bid  a  sum  of  £3500  for  the 
"  same,  together  with  other  lands  which  had  been  the  estate  of  James  Rawson,  and  was 
"  then  declared  the  purchaser  thereof  ;  and  that  by  deed  bearing  date  on  or  about 
"  the  7th  day  of  September,  1814,  the  estate  and  interest  of  James  Rawson  in  the  lands 
"  of  Killan  and  Carnan,  under  and  by  virtue  of  the  two  leases  of  the  3d  of  November, 
"  1791,  and  the  7th  of  November,  1791,  were  conveyed  and  assigned  to  Robert  Haig, 
"  and  that  Robert  Haig  thereupon  entered  into  possession  of  the  lands  and  premises, 
"  and  paid  the  rent  and  fines  for  the  same  to  Cornelius  Gautier,  or  to  some  other  person 
'■  having  the  estate  and  interest  of  Broughal  Newburgh  therein." 

"  That  Cornelius  Gautier  afterwards,  by  deed,  conveyed  and  assigned  all  his  estate 
"  and  interest  therein  to  Robert  Haig  ;  and  that  Robert  Haig  thereupon  became 
"  entitled  to  the  rents  and  fines  reserved  and  payable  in  respect  of  the  leases  under 
"  which  James  Rawson  had  held  the  lands  and  premises  ;  and  that  Robert  Haig  was 
"  then  in  the  possession  of  the  lands  and  premises  under  and  by  virtue  of  the  conveyance 
"  or  assignment  thereof  by  the  assignees  of  James  Rawson,  as  hereinbefore  mentioned, 
"  and  remained  in  possession  thereof  until  the  appointment  of  a  receiver  in  the  year 
"  1816." 

"  That  on  the  purchase  from  the  assignees  of  James  Rawson,  Robert  Haig  was 
"  allowed  credit  out  of  the  purchase  money  for  rent  and  fines  then  due  in  respect  of 
"  the  leases  of  the  3d  and  [400]  7tli  of  November,  1791,  or  that  the  lands  and  premises 
"  were  expressly  sold  subject  thereto,  or  otherwise  that  the  rent  and  fines  had  been 
"  theretofore  paid  and  discharged  ;  that  the  receiver  in  the  cause  had  regularly  paid 
"  the  rent  payable  by  Robert  Haig  to  the  Bishop  of  Kilmore ;  and  that  the  Plaintifl's 
"  had  no  notice  until  lately  of  the  claim  of  Robert  Haig  to  any  further  rent  or  fines  ; 
"  and  that  Robert  Haig  refused  to  discover  to  the  Plaintiffs  the  particulars  of  the 
"  covenants  for  renewal  contained  in  the  lease  of  the  7th  of  November,  1791  ;  that 
"  the  Plaintiffs  did  not  claim  to  be  entitled  to  the  interest  which  Broughal  Newburgh 
"  had  in  the  lands  of  Killan  and  Carnan,  but  only  to  the  interest  which  James  Rawson 
"  had  therein  under  and  by  virtue  of  the  two  leases  of  the  3d  and  7th  of  November, 
"  1791,  and  of  the  covenants  for  renewal  therein  contained,  as  a  surety  for  their  two 
"  annuities." 

"  That  Robert  Haig  obtained  a  renewal  or  new  lease  of  the  lands  of  Carnan  and 
"  Killan  from  the  Bishop  of  Kilmore  in  the  year  1810  ;  but  that  Robert  Haig  never 
"  gave  Plaintiff,  or  any  of  the  persons  interested  in  the  lease  of  the  3d  and  7th  of 
"  November,  1791,  notice  to  renew." 

The  further  supplemental  bill  then,  among  other  things,  prayed, "  That  if  it  should 
"  be  found  necessary,  the  Defendants  might  severally  answer,  when  required,  in  the 
"  usual  way  ;  and  that  Robert  Haig  might  set  forth  what  renewal  fines  and  rent  he 
"  claimed  in  respect  of  the  leases  of  the  3d  and  7th  of  November,  1791,  and  the  par- 
"  ticulars  of  the  covenants  for  renewal  contained  in  the  lea.se  of  the  7th  of  November, 
"  1791  ;  and  that,  in  addition  to  the  relief  prayed  by  the  Plaintiffs  last-mentioned  bill, 
"  it  might  be  decreed  that  [401]  the  Plaintiff's  were  entitled  to  a  renewal  of  the  leases 
"  of  the  3d  and  7th  of  November,  1791,  as  a  security  for  the  payment  of  the  said  two 
"  annuities,  upon  such  terms  as  should  be  fit  and  reasonable  ;  and  that  Robert  Haig 
"  might  be  ordered  to  execute  such  renewals  as  a  security  for  the  two  annuities, 
"  pursuant  to  the  covenants  in  the  leases  contained." 

By  the  answer  of  the  Appellant,  which  was  filed  on  the  28th  of  April,  1824,  he 
"  said  he  believed  that  the  lands  of  Upper  and  Lower  Carnans  were  held  under  a  lease 
"  made  by  Broughal  Newburgh  to  Charles  Stuart,  for  a  term  of  years,  at  the  yearly 
"  rent  of  £11.5  5s.,  and  that  there  was  in  the  lease  contained  a  covenant  by  the  lessor, 
"  for  himself,  his  executors,  administrators,  and  assigns,  for  the  renewal  thereof  as 
"  often  as  he  should  renew  his  lease  of  the  said  lands  with  the  bishop  of  Kilmore  or 
"  his  successors  for  ever,  on  such  terms  as  in  the  lease  mentioned." 

"  That  by  deed  of  partition  of  the  date  in  the  bill  mentioned  the  lands  of  Killan  were 
"  assigned  to  James  Rawson,  subject  to  the  rent  and  fines  mentioned  in  the  article 
"  of  the  3d  of  November.  1791  ;  and  that  one-fifth  part  of  the  lands  of  Upper  and 
"  Lower  Carnans  was  assigned  to  James  Rawson,  s\tbject  to  a  proportion  of  the  rent 
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md  tines  mentioned  in  the  lease  under  wiiieji  the  same  were  lield  ;  :ind  tlial  James 
"  Kawson  remained  in  possession  of  tlie  lands  of  Killan  and  Carnans  from  the  execu- 
'  tion  of  the  deed  of  partition  until  he  became  a  bankrupt.  He  admitted,  that  after 
James  Rawson  became  a  bankrupt  his  assignees  entered  into  possession  of  the  lands 
of  Killan  and  Carnans,  but  did  not  believe  [402]  that  while  they  were  in  possession 
'  thereof  they  paid  the  proportion  of  rent  and  fines  due  in  respect  of  James  Rawson's 
interest  in  the  lands  :  "  And  then,  after  setting  forth  the  manner  in  which  the 
interest  of  Broughal  Newburgh  came  to  be  vested  in  Cornelius  Gautier,  and  the  re- 
newal fines  in  respect  of  the  same  paid  by  Cornelius  Gantier  to  the  bishop  of  Kilmore, 
he  admitted  that  Gautier,  after  he  obtained  such  renewal  of  the  leases  of  the  lands, 
sold  his  estate  and  interest  therein,  to  the  Defendant ;  and  that  the  Defendant 
paid  him  a  large  sum  of  money  for  the  same,  distinct  from  the  amount  of  the  fines 
for  renewal  which  he  so  paid  to  the  bishop  for  renewing  the  same,  and  which  the 
Defendant  also  paid  to  him,  amounting  to  £1908  19s.  7d. ;  but  he  said  that  he  was 
not,  at  the  time  when  he  so  purchased  and  obtained  a  conveyance  of  Gautier's  interest 
in  the  lands,  as  the  immediate  tenant  of  the  see  of  Kilmore,  in  possession  of  the 
lands  under  a  conveyance  by  the  assignees  of  Rawson  of  his  derivative  interest 
therein,  as  by  the  bill  supposed,  Rawson's  interest  not  having  been  conveyed  to  the 
Defendant  at  the  time  when  he  purchased  the  interest  of  Gautier." 

"  He  denied  that,  in  making  the  purchase  from  the  assignees  of  Rawson,  he  was 
allowed  credit  out  of  the  purchase-money  for  the  rent  and  renewal  fines  then  due 
in  respect  of  the  article  and  lease  under  which  Rawson  had  held  the  same,  or  for 
any  part  thereof,  and  that  the  premises  were  expressly  sold  subject  to  the  payment 
thereof  by  Defendant,  no  agreement  or  understanding  on  the  subject  having  been 
entered  into  on  the  occasion  of  the  purchase,  and  he  [403]  denied  that  such  rent 
or  fines  had  been  previously  paid." 

The  cause  was  heard  on  the  15th  of  February,  1825,  when  it  was  declared,  "  That 
the  Plaintiffs,  Sir  William  Jackson  Homan,  Henry  Arabin,  Maria  Faviere,  Louisa 
Howse,  Thomas  Parsons  Poe  and  Gertrude  his  wife,  as  against  the  Defendant  Robert 
Haig,  were  entitled  to  have  the  lease  of  the  3d  of  November,  1791,  of  the  lands  of 
Killan,  and  the  benefit  and  advantage  thereof  ;  and  also  the  lease  of  the  7th  of  Xovem- 
ber,  1791,  of  the  lands  of  Upper  and  Lower  Carnan,  deemed  and  taken  to  have  been 
renewed  for  th^  benefit  of  the  Plaintiffs,  and  as  a  security  for  the  two  annuities  of 
£300  and  £200  a  year,  and  of  the  arrears  thereof,  for  the  terms  respectively  of  twenty- 
one  years  from  the  date  of  the  last  renewal  or  new  lease  of  the  lands  and  premises, 
obtained  by  the  Defendant  Robert  Haig  from  the  Bishop  of  Kilmore.  And  it  was 
further  ordered,  adjudged,  and  decreed,  that  the  tru.sts  of  the  deed  of  the  22d  day 
of  June,  1809,  be  carried  into  execution.  And  it  is  referred  to  one  of  the  Masters 
of  the  Court  to  take  an  account  of  £300  and  £200  ;  and  that  in  taking  the  account, 
etc.,  the  Master  to  take  an  account  of  all  debts,  charges,  and  incumbrances  affecting 
the  lands  and  premises  in  the  pleadings  mentioned,  prior  to  the  Plaintiff's  annuities  ; 
and  also  an  account  of  all  debts,  charges,  and  incumbrances  whatsoever  affecting 
the  estate  and  interest  of  James  Rawson  deceased,  in  the  land  and  premises  in  the 
pleadings  mentioned,  and  their  priorities  in  respect  of  each  other.  And  it  was  further 
ordered,  ad-[404]-judged,  and  decreed,  that  in  taking  the  accounts  the  said  Master 
do  inquire  and  report  particularly  as  to  the  rights  of  the  Defendant  Rebecca  Rawson, 
the  widow  of  James  Rawson,  and  her  minor  son  Thomas  Rawson,  and  all  circum- 
stances relating  thereto.  And  it  was  further  ordered,  that  all  persons  having  any 
debts,  charges  or  incumbi-ances  affecting  the  lands  and  premises  in  the  pleadings 
mentioned,  or  any  part  thereof,  should  be  at  liberty  to  come  in  and  prove  their 
respective  demands." 

The  Master,  on  the  13th  of  January.  182G,  among  other  things,  reported,  "That 
James  Rawson,  by  the  indenture,  conveyed  and  assured  the  several  lands,  heredita- 
ments, and  premises  in  the  pleadings  mentioned,  whereof  he  was  seized  in  fee,  to 
Edward  Shannon,  his  heirs  and  assigns,  and  assigned  the  lands  and  premises  in  the 
pleadings  mentioned,  whereof  he  was  possessed  for  terms  of  years,  to  Edward  Shannon, 
his  executors  and  administrators,  upon  trust,  in  the  manner  therein  mentioned, 
to  secure  the  payment  of  the  two  annuities  ;  and  that  James  Rawson  and  Rebecca 
his  wife,  by  the  indenture,  in  pursuance  and  execution  of  a  certain  power  therein 
recited,  limit  and  appoint  unto  Edward  Shannon,  his  heirs  and  assigns,  the  lands 
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'  of  MonnglKiiioiiso  ;  aiifl  (li<l  iilso  limit  and  :i]))><iiiit  t(i  Edward  Sliatiiioii,  liis  cxocii- 
tors,  administrators,  and  assigns,  the  lands  of  Tnllynaskra,  npon  trnst,  to  secure 
'  the  payments  of  the  two  annuities;  and  he  found  indf)rsed  on  the  deed,  in  the 
attestation  thereof,  the  following  memorandiim  :  '  Signed,  sealed,  and  delivered,  it 
being  first  agreed  upon  by  and  between  the  [405]  parties  hereto,  that  the  several 
lands  and  premises  bequeathed  to  Rebecca  Rawson  under  the  will  of  Harriet  Smitli, 
her  sister,  deceased,  shall  not  be  resorted  to  unless  the  other  towns,  lands,  and 
premises  herein  charged  with  the  payments  of  the  annuities  of  £300  and  £200  to 
Maximilian  Faviere,  his  heirs  and  assigns,  shall  be  insufficient  to  pay  the  same,  it 
being  the  true  intent  and  meaning  of  the  parties  hereto,  that  thejands  and  premi- 
ses of  James  Rawson  shall  always  in  the  first  instance  be  resorted  to  for  payment 
of  the  annuities  :  and  he  found  that  there  was  due  and  owing  to  the  Plaintiffs, 
'  Maria  Faviere,  Louisa  Howse,  Thomas  Parsons  Poe  and  (lertrude  his  wife,  on  foot 
of  the  two  annuities  of  £300  and  £200  a  year,  up  to  and  for  the  1st  day  of  November, 
1825,  the  sum  of  £2305  lis.  9d.  :  and  he  further  found,  that  the  two  annuities 
were  the  first  charge  and  incumbrance  on  the  lands  and  premises  in  the  pleadings 
mentioned,  save  only  the  arrears  of  rent  and  fines  therein-after  mentioned  to  be 
due  to  the  Defendant  Robert  Haig  ;  and  save  also  the  legacy  therein-after  men- 
tioned to  be  due  to  the  Defendant  Rebecca  Rawson,  administratrix  of  Patrick 
Rawson  deceased,  which  were  respectively  charged  on  certain  parts  of  the  lands 
and  premises  in  the  pleadings  mentioned  prior  to  the  Plaintiff's  demand.'  " 
The  Master  also  found,  "  that  the  lands  of  Killan  were  the  estate  in  fee  of  the  see 
"  of  Kilmore,  and  that  the  lands  were  held  in  the  year  1791  by  Broughal  Newburgh, 
"  as  immediate  [406]  tenant  to  the  then  Bishop  of  Kilmore  ;  and  that  by  certain 
"  articles  of  agreement  made  under  the  seal  of  Broughal  Newburgh  of  the  one  part, 
"  and  Patrick  Smith  of  the  other  part,  Broughal  Newburgh  demised  the  lands  of  Killan 
"  to  Patrick  Smith  for  a  term  of  twenty-one  years,  at  the  yearly  rent  of  £2G  sterling, 
"  payable  half-yearly ;  and  that  Broughal  Newburgh,  for  himself,  his  executors, 
"  administrators,  and  assigns,  covenanted  with  Patrick  Smith,  his  executors,  adminis- 
"  trators,  and  assigns,  that  so  often  as  he  or  they  should  for  ever  thereafter  renew 
"  the  lease  of  the  said  lands  and  premises  which  they  then  held,  or  thereafter  might 
"  hold,  from  the  then  Bishop  of  Kilmore  or  his  successors,  that  Broughal  Newburgh. 
"  his  executors,  administrators,  and  assigns,  would  renew  his  or  their  term  of  demised 
"  premises  to  Patrick  Smith,  his  executors,  administrators,  and  assigns,  he  and  they 
"  paying  all  rent  and  arrears  of  rent  ;  and  also  for  every  £50  which  Broughal  New- 
"  burgh,  his  executors,  administrators,  and  assigns,  should  be  raised  or  advanced  by 
"  the  Bishop  of  Kilmore  or  his  successors  in  the  rent  or  fines  of  the  said  lands,  Patrick 
"  Smith,  his  executors,  administrators,  and  assigns,  sliould  advance  the  sum  of  one 
"  shilling  in  the  pound  for  all  such  rent  as  Patrick  Smith  was  thereby  bound  to  pay 
"  to  Broughal  Newburgh,  his  executors,  administrators,  and  assigns,  and  also  should 
"  pay  the  further  sum  of  £13  by  way  of  a  fine,  at  the  end  of  every  five  years,  during 
"  the  demise.  He  found  that  there  was  due  to  the  Defendant  Robert  Haig,  for  rent 
"  of  the  lands  of  Upper  and  Lower  Carnan,  which  rent  has  accrued  due  since  the  [407] 
"  appointment  of  the  receiver  in  the  original  cause,  the  sum  of  £1()7  15s.  lOd.  which 
"  had  not  been  paid  by  the  receiver  ;  which  sum  of  £157  15s.  lOd.,  together  with  the 
"  renewal  fines  due  to  Robert  Haig,  as  assignee  of  Broughal  Newburgh,  for  keeping 
"  alive  the  interest  in  the  lands,  with  interest  for  the  same  from  the  respective  times 
"  when  the  same  were  due  and  payable,  the  Master  thereby  found  was  the  first  charge 
''  on  the  lands  of  Upper  and  Lower  Carnan." 

The  Master  also  found,  "  That  the  lands  of  Killan,  under  which  Broughal  New- 
"  burgh,  the  lessor  in  the  lease  of  the  3d  of  November,  1791,  held  the  same,  had 
"  been  from  time  to  time  renewed  ;  and  that  the  estate  and  interest  of  Broughal 
"  Newburgh  therein  had,  previous  to  the  month  of  August,  1814,  come  to  and  vested 
"  in  CorneUus  Gautier  ;  and  that  Cornelius  Gautier,  by  deed  bearing  date  the  17th 
"of  August,  1811,  reciting  that  the  then  Bishop  of  Kilmore  had  by  lease,  bearing 
"  date  the  20th  of  December,  1812,  demised  the  lands  of  Killan  to  him  for  a  term 
"  of  twenty-one  years,  from  the  1st  of  May  then  last, -for  the  considerations  therein 
"  mentioned,  conveyed  and  assigned  the  lands  of  Killan  to  Robert  Haig,  his  executors, 
"  administrators,  and  assigns,  for  the  then  residue  of  the  term  of  twenty-one  years  ; 
"  and  he  found  that,  by  virtue  of  the  said  indenture,  Robert  Haig  became  possessed 
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"  of  and  entitled  to  the  estate  and  interest  of  Rioiighal  Newljurgli,  the  lessor  in  the 
"  lease  of  the  ;kl  of  November,  171)1,  in  the  lands  of  Killan  :  and  that  he  was  also, 
"  by  virtue  of  the  sale  at  the  Royal  Exchange,  and  of  the  deed  of  the  7th  of  September, 
"  1814,  possessed  of  and  entitled  to  the  estate  and  interest,  and  benefit  [408]  of 
"  renewal,  of  Patrick  Smith,  the  lessee  therein,  in  one-fifth  part  of  the  lands  and 
"  premises." 

The  Master  also  found,  "  That  there  was  due  to  Robert  Haig,  for  rent  of  the  lands 
"  of  Killan,  the  sum  of  £211  14s.  2d.,  which,  together  with  such  fines  as  Robert  Haig 
"  was  entitled  to  out  of  the  lands,  together  with  interest,  was  the  first  charge  on  the 
"  lands  of  Killan." 

The  Master  also  found,  "  That  there  were  no  charges  or  incumbrances  on  the 
"  lands  and  premises  in  the  pleadings  mentioned  prior  to  the  Plaintiff's  annuities, 
"  save  the  said  sum  of  £167  Ljs.  lOd.  due  to  Robert  Haig  for  arrears  of  rent,  renewal 
"  fines  and  interest  out  of  the  lands  of  Carnan  ;  and  save  the  sum  of  £211  14s.  2d. 
"  due  to  Robert  Haig  for  arrears  of  rent,  renewal  fines,  and  interest  out  of  the  lands 
"  of  Killan  ;  and  except  the  legacy  of  £202  due  to  Rebecca  Rawson  as  administratrix, 
"  which  legacy  is  a  charge  on  the  lands  of  Monaghanoose  and  Tullynaskea.  And 
"  he  found,  that  the  two  annuities  of  £300  and  £200  granted  to  Maximilian  Faviere. 
"  and  now  vested  in  the  Plaintiffs  or  their  trustees,  is  the  first  incumbrance  on  tlie 
"  lands  and  premises  in  tlie  pleadings  mentioned,  except  the  sums  due  to  Robert 
"  Haig  and  Rebecca  Rawson." 

To  this  report  the  Respondents,  Maria  Faviere,  Louisa  Howse,  Thomas  Parsons 
Poe  and  Gertrude  his  wife,  filed  the  three  following  exceptions  : — 

"  First  Exception. — For  that  the  said  Master  has,  in  and  by  his  said  report,  reported 
"  that  a  certain  sum  of  £167  15s.  lOd.  therein  mentioned,  together  with  the  renewal 
"  fines  due  to  the  said  Robert  Haig,  as  assignee  of  Broughal  Newburgh,  for  keeping 
"  alive  the  interest  in  said  lands,  with  [409]  interest  on  the  same  from  the  respective 
"  times  when  same  were  due  and  payable,  is  the  first  charge  on  the  lands  of  Upper 
"  and  Lower  Carnan  in  the  pleadings  mentioned ;  whereas  the  said  Master  ought 
"  not  to  have  reported  that  any  renewal  fines  were  due  to  the  said  Robert  Haig,  as 
"  assignee  of  Broughal  Newburgh,  for  keeping  alive  the  interest  in  said  lands,  or  that 
"  interest  was  due  to  the  said  Robert  Haig  on  the  foot  of  such  fines. 

"  Second  Exception. — For  that,  supposing  that  said  Master  was  warranted  in 
"  reporting  that  any  fine  or  fines  was  or  were  due  to  said  Robert  Haig  in  respect 
"  of  said  lands  of  Upper  and  Lower  Carnans.  said  Master  should  have  reported  such 
"  fine  or  fines  only  as  are  payable  under  and  by  virtue  of  the  said  lease  of  said  lands 
"  of  the  7th  day  of  November,  1791,  in  the  pleadings  mentioned,  and  of  the  covenants 
"  therein  contained,  to  be  due  to  the  said  Robert  Haig,  and  to  be  a  charge  on  the  said 
"  lands,  and  should  not  have  reported  that  any  interest  was  due  or  payable  on  or  in 
"  respect  of  such  fines. 

"  Third  Exception. — For  that  the  said  Master,  in  and  by  his  said  report,  has  re- 
"  ported  that  a  certain  sum  of  £211  14s.  2d.  therein  mentioned,  together  with  such 
"  fines  as  the  said  Robert  Haig  is  entitled  to  out  of  said  lands,  together  with  interest 
"  as  before  stated,  is  the  first  charge  on  the  lands  of  Killan  in  the  pleadings  mentioned  ; 
"  whereas  the  said  ^Lister  ought  not  to  have  reported  that  any  interest  vv-as  or  is  due 
"  or  payable  to  the  said  Defendant  and  Robert  Haig  upon  or  in  respect  of  any  such 
"  fines." 

On  the  1st  of  March,  1826,  the  cause  was  heard  [410]  on  the  report,  exceptions, 
and  merits,  when  it  was  decreed,  so  far  as  relates  to  the  said  exceptions,  "  That  it  be 
"  referred  to  Roderick  Connor  Esquire  to  vary  the  report,  pursuant  to  the  rules  made 
"  on  the  special  point  in  the  report,  and  on  exceptions  taken." 

On  the  6th  of  June,  1826,  the  Master,  in  pursuance  of  the  decree,  among  other 
things,  reported,  "  That  by  deed  of  the  22d  of  June,  1809,  made  between  James 
"  Rawson  and  Rebecca  Rawson  otherwise  vSmith  of  the  first  part,  Maximilian  Faviere 
"  deceased  of  the  second  part,  and  the  Defendant  Edward  Shannon  of  the  third 
"  part,  the  said  James  Rawson,  for  the  consideration  therein  mentioned,  granted, 
"  bargained,  and  sold  to  Maximilian  Faviere,  his  heirs  and  assigns,  an  annuity  or  yearly 
"  rent-charge  of  £300  a  year  during  the  natural  life  of  the  Plaintiff"  Louisa  Howse 
"  his  daughter,  and  also  an  annuity  or  yearly  rent-charge  of  £200  for  the  natural 
"  life  of  the  Plaintiff  Gertrude  Poe  his  daughter,  and  thereby  charged  the  said  two 

146 


HAIG  r.  HOMAN  [18:^0]  IV  BLIGH  N.  S. 

"  annuities  on  the  several  lands,  lieroditanients.  and  premises  in  the  pleadings  men 
"  tioned,  being  the  town  and  lands  of  Aughnalice,  Shancrock,  'i"nllyvalti\-,  and  Tony- 
"  fole,  and  also  upon  the  town  and  lands  of  Upper  and  Lower  Cariuin,  and  also  njion 
"  the  town  and  lands  of  Killan,  etc.  ;  and  that  James  Kawson,  by  the  said  indenture, 
"  conveyed  and  assured  the  lands  of  Aughnakee,  Shancrock,  TuUyvaltry,  and  Tonyfole, 
"  whereof  he  was  seised  in  fee,  to  Edward  Shannon,  his  heirs  and  assigns,  upon  trust, 
■'  to  secure  the  payment  of  the  said  two  annuities  ;  and  that  James  Rawson,  by  the 
"  said  indenture,  assigned  and  conveyed  the  [411]  lands  of  Upper  and  Lower  Carnan 
"  and  Killan.  whereof  he  was  possessed  for  terms  of  years,  to  Edward  Shannon,  his 
"  executors,  administrators,  and  assigns,  for  the  several  terms  therein  then  to  come 
"  and  unexpired,  and  for  all  future  renewals  thereof,  upon  trust  to  secure  the  payment 
"  of  the  said  two  annuities  ;  and  that  James  Rawson  and  Rebecca  Rawson  his  wife, 
"  by  the  said  indenture,  in  pursuance  and  execution  of  a  certain  power  therein 
"  recited,  limited  and  appointed  unto  the  .said  Edward  Shannon,  his  heirs  and  assigns, 
■'  the  lands  of  Monaghanoose  ;  and  also  limited  and  appointed  to  Edward  Shannon, 
"  his  executors,  administrators,  and  assigns,  the  lands  of  TuUynaskea,  upon  trust, 
"  to  secure  the  payment  of  said  two  annuities  ;  wliich  lands  of  Monaghanoose  and 
"  TuUynaskea  were  bequeathed  to  Rebecca  Rawson  by  her  late  sister  Harriet  Smith." 
The  Master  by  his  report  then  stated,  as  in  his  former  report,*  "  a  memorandum 
"  indorsed  on  the  deed,  declaring  it  to  be  the  true  intent  and  meaning  of  the  parties 
"  that  the  lands  and  premises  of  James  Rawson  should  be  always,  in  the  first  instance, 
resorted  to  for  payment  of  the  annuities." 
The  Master  also  reported,  "  That  there  was  due  and  owing  to  the  Plaintiffs,  Maria 
"  Faviere,  Louisa  Howse,  Thomas  Parsons  Poe  and  (iertrude  his  wife,  on  foot  of  the 
■•  two  annuities  of  £300  and  £200  a  year,  up  to  the  1st  day  of  May,  LS26,  the  sum 
"  of  £2555  lis.  9d.  ;  and  that  the  said  two  annuities  were  the  first  charge  and  in- 
"  cumbrance  [412]  on  the  lands  and  premises  in  the  pleadings  mentioned,  save  only 
"  the  legacy  due  to  the  Defendant  Rebecca  Rawson,  and  the  interest  thereof,  which 
"  legacy  was  a  charge  on  the  lands  of  Monaghanoose  and  TuUynaskea  only,  prior 
'■  to  the  Plaintiff's  demand. 

The  Master  also  reported,  "  That  on  the  22d  of  June,  1809,  James  Rawson  was 
"  in  possession  of  the  lands  and  premises  in  the  pleadings  mentioned  ;  and  that  he 
"  remained  and  continued  in  possession  thereof  until  the  month  of  November,  LSIO, 
"  when  he  became  a  bankrupt,  and  that  a  commission  of  bankruptcy  issued  against 
"  him  on  the  17th  day  of  November,  1810,  and  that  Michael  Byrne  and  Joseph  Dickson 
"  were  chosen  assignees  of  the  estate  and  effects  of  James  Rawson  under  the  commis- 
"  sion  ;  and  that  Michael  Byrne  and  Joseph  Dickson,  as  such  assignees,  entered  into 
"  possession  of  the  lands  and  premises  in  the  pleadings  mentioned  ;  and  that  on 
"  or  about  the  day  of  July,   1814,  they  caused  the  same  to  be  set  up  to 

■  be  sold  at  the  Royal  Exchange  in  "the  city  of  Dublin,  and  that  the  Defendant  Robert 
"  Haig  became  the  purchaser  thereof ;  that  the  same  were  accordingly  conveyed 
"  to  him  by  indenture  bearing  date  the  7th  day  of  September,  1814,  and  thereupon 
"  Robert  Haig  entered  and  remained  in  possession,  and  in  receipt  of  the  rents  and 
"  profits  thereof,  until  the  1st  day  of  February,  1816,  when  a  receiver  was  appointed 
"  in  the  original  cause,  and  that  such  receiver  had  been  since  in  i-eceipt  of  the  rents 
"  and  profits  thereof." 

The  Master  also  reported,  ''  That  Robert  Haig,  from  the  7th  September,  1814, 
"  up  to  the  month  [413]  of  February,  1816,  being  in  possession  of  the  lands  and 
"  premises,  received  the  rents  and  profits  thereof,  and  applied  and  disposed  of  the  same 
"  in  discharge  of  part  of  the  arrears  due  to  the  Plaintiffs  and  to  some  other  of  the 
"  annuitants  ;  and  that  since  the  appointment  of  a  receiver  in  the  original  cause  the 
"  rents  and  profits  of  the  lands  and  premises  had  been  paid  and  applied,  pursuant 
'■  to  orders  of  the  Court  from  time  to  time,  made  in  the  original  cause. " 

The  Ma.ster  also  reported,  "  That  the  lands  of  Upper  and  Lower  Carnan  were 
"  part  of  the  lands  of  Maybolg,  which  were  the  estate  in  fee  of  the  see  of  Kilmore  ; 
"  that  in  the  year  1791  the  lands  of  Carnan  were  held  for  a  certain  term  of  years  by 
"  one  Broughal  Newburgh  ;  and  that  Newburgh,  as  immediate  tenant  to  the  then 
"  bishop  of  Kilmore,  by  deed  bearing  date  the  7th  of  March,  1791,  demised  the  same 

*  [4  Bli.  \.  S.|  i)p.  104,  5. 
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to  one  Charles  Stuart  for  a  term  of  twenty-one  years,  at  the  yearly  rent  <il 
£115  OS. ;  and  the  lease  contained  a  covenant  on  the  part  of  Broiighal  Newhnrfjli, 
his  executors,  administrators,  and  assigns,  that  as  often  as  they  should  renew  the 
lease  of  the  lands  which  they  held  or  might  hold  under  the  bishop  of  Kilmore  or  his 
successors,  they  would  renew  his  or  their  term  of  the  demised  premises  to  Charles 
Stuart  his  executors,  administrators,  and  assigns,  he  and  they  paying  all  arrears 
of  rent  then  due  ;  and  also  that  Charles  Stuart,  his  executors,  administrators,  and 
assigns,  should  pay  to  Broughal  Newburgh,  his  executors,  administrators,  and 
assigns,  the  further  sum  of  £57  12s.  6d.,  by  way  of  a  fine,  at  the  end  or  expiration  of 
every  five  years  during  the  demise,  and  [414]  also  the  sum  of  £5  on  every  £50 
which  the  bishop  of  Kilmore  or  his  successors  should  increase  the  fine  payable  by 
Newburgh  to  the  bishop  or  see  of  Kilmore." 

The  Master  also  reported,  "  That  the  lands  of  Maybolg,  and  the  estate  and  interest 
of  Charles  Stuart  therein,  by  virtue  of  the  lease,  vested  in  Patrick  Smith,  who 
was  the  father  of  the  Defendant  Eebecca  Rawson  ;  "  and  as  to  the  lands  of  Killan 
he  then  made  the  same  statement  as  in  his  former  report. 

The  Master  also  reported,  "  That  by  a  deed  of  partition  of  the  lOtli  of  May,  1809, 
"  the  lands  of  Upper  and  Lower  Carnan  were  allotted  and  conveyed  to  James  Rawson, 
"  as  and  for  his  fifth  part  of  the  land  of  Maybolg,  subject  to  the  payment  of  one-fifth 
"  part  of  the  annual  rent  of  £115  5s.,  and  to  the  fifth  of  the  quinquennial  fine  of  £57 
"  12s.  Gd.,  and  also  to  the  fifth  of  the  additional  or  increased  sum  of  £5  for  every  £50 
"  to  be  charged  by  the  bishop  of  Kilmore  or  his  successors,  and  paid  by  Broughal 
"  Newburgh,  his  executors,  administrators,  and  assigns  ;  and  that  the  lands  of  Killan 
"  had  been  also  allotted  and  conveyed  to  James  Rawson,  subject  to  the  payment  of 
"  the  yearly  rent  of  £2G  sterling,  and  to  one  shilling  in  the  pound  for  every  £50  of 
"  the  fine  of  the  lands  of  Killan  as  should  be  raised  by  the  bishop,  and  to  the  further 
"  sum  of  £13  by  way  of  a  fine,  at  the  end  of  every  five  years,  during  the  term  ;  and 
"  also  that  the  lands  of  Monaghanoose  were  conveyed  to  William  Corbett  and  William 
"  Thomas  Briscoe  and  their  heirs,  upon  trust,  for  such  uses  as  should  thereafter  be 
"  declared  of  and  concerning  the  same  [415]  by  any  deed  or  deeds  to  be  executed  by 
"  James  Rawson  and  Rebecca  his  wife,  notwithstanding  her  coverture,  and  attested 
"  by  two  credible  subscribing  witnesses  ;  and  in  default  of  such  appointment,  and 
"  subject  to  all  such  estate  and  interest  as  should  be  created  in  pursuance  thereof, 
"  to  the  use  of  James  Rawson  and  Rebecca  his  wife,  and  the  survivor  of  them,  and 
"  to  the  heirs  and  assigns  of  Rebecca  ;  and  that  the  lands  of  Tullynaskea  were  by  the 
"  said  deed  assigned  and  conveyed  to  William  Corbett  and  William  Thomas  Briscoe, 
"  their  executors,  administrators,  and  assigns  for  the  residue  of  the  term  of  years 
"  thereof,  and  all  future  renewals  thereof,  upon  trust  for  such  uses  as  should  there- 
"  after  be  declared  of  and  concerning  the  same  by  any  deed  or  deeds  to  be  executed 
"  by  James  Rawson  and  Rebecca  his  wife,  notwithstanding  her  coverture,  and  at- 
"  tested  by  two  credible  subscribing  witnesses  ;  and  in  default  of  such  appointment, 
"  and  subject  to  all  such  estate  and  interest  as  should  be  made  or  created  in  pursiumce 
"  thereof,  to  the  use  of  James  Rawson  and  Rebecca  his  wife,  and  the  survivor  of  them, 
"  and  the  executors,  administrators,  and  assigns  of  James  Rawson.'' 

On  the  27th  of  June,  182(),  the  cause  was  heard  on  the  Master's  further  report, 
one  exception  taken  thereto  by  the  Respondents,  and  also  on  the  merits,  when  it 
was  ordered  and  decreed,  "  That  the  Defendants,  or  any  of  them,  do  pay  to  the  Plaintifl's 
"  the  amount  of  the  arrears  of  their  annuities  as  reported  due  to  them,  together  with 
"  their  costs  in  this  cause,  as  directed  by  the  former  decree,  and  the  costs  incurred 
"  by  the  Plaintiff's  [416]  and  their  trustees  in  this  cause,  and  in  the  causes  instituted 
"  by  the  Defendants,  William  Robinson  and  Elizabeth  his  wife,  and  Anthony 
"  L'Estrange  ;  and  in  defaidt  of  the  .same  being  so  paid  in  six  calendar  months,  to  be 
"  computed  from  the  date  of  the  decree,  it  was  further  ordered,  adjudged,  and  decreed, 
"  that  the  Master  in  the  cause  should  set  up  and  sell  to  the  best  bidder  the  lands  and 
"  premises  in  the  pleadings  mentioned,  or  a  competent  part  thereof,  for  payment 
"  of  Plaintiff's  arrears  of  annuities  and  costs,  as  directed  by  the  former  decree,  and  all 
"  such  arrears  and  costs  as  may  accrue  from  the  date  of  the  report  of  the  6th  June, 
"  1826,  subject  to  the  Plaintiff's  two  annuities,  but  released  and  discharged  from  the 
"  subsequent  annuities  of  the  Defendants,  Anthony  L'Estrange,  William  Robinson 
"  and  Elizabeth  his  wife,  and  Rebecca  Rawson  ;  and  it  was  further  ordered,  that 
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"  tlie  lands  and  premises  comprised  in  the  deed  of  marriage  settlement  of  the  llth 
"  day  of  March,  1803,  executed  on  the  marriage  of  the  Defendant  Rebecca  Rawson 
"  with  James  Rawson  deceased,  be  in  the  first  instance  sold,  subject,  as  aforesaid, 
"  for  payment  of  the  arrears  of  Plaintiff's  annuities  and  costs  ;  and  if  the  sum  to  arise 
"  thereby  should  prove  insufficient  for  payment  thereof,  it  was  further  ordered  that 
"  the  Master  should  set  up  and  sell  the  remaining  lands  of  Monaghanoose  and  'I'ully- 
"  naskea,  to  wliich  the  Defendant  Rebecca  Rawson  became  entitletl  under  the  will 
"  of  her  sister  Harriet  .Smith,  for  payment  of  the  arrears  of  the  Plaintiff's  annuities 
"  and  costs,  but  subject  to  the  Plaintiff's  two  annuities  :  And  it  was  further  [417] 
"  ordered,  that  all  proper  and  necessary  parties  should  join  the  Master  in  proper  deeds 
"  of  conveyance  to  such  person  or  persons  as  should  become  the  purchaser  or  purchasers 
"  of  the  lands  and  premises,  or  any  part  thereof  ;  and  after  payment  of  the  arrears 
"  of  the  Plaintiff's  annuities  and  costs,  it  was  further  ordered,  that  the  several  De- 
"  fendants  should  be  at  liberty  from  time  to  time  to  apply  to  the  Court  to  be  paid  out 
"  of  the  surplus  proceeds  of  such  sale  or  sales  the  sums  reported  due  to  them,  together 
"  with  their  costs,  pursuant  to  the  former  decree,  and  according  to  their  prioiity 
"  as  reported  :  And  it  was  further  ordered,  that  the  receiver,  heretofore  appointed 
"  over  the  lands  and  premises  in  the  pleadings  mentioned,  should  be  continued,  for 
"  payment  of  the  accruing  gales  of  the  Plaintiff's  annuities,  until  further  ordered.' 

'The  appeal  was  against  the  decrees  and  orders,  respectively  dated  the  15th 
February,  1825,  the  1st  March,  18-2G,  and  the  27th  June,  1820. 

For  the  Appellant.— Sir  E.  Sugden  and  Mr.  J.  Miller. 

The  effect  of  the  decrees  and  orders  of  the  Lord  Chancellor  of  Ireland,  dated 
respectively  the  15th  of  February,  1825,  1st  of  March,  182(j,  and  27th  of  June,  182(), 
is  to  confound  together  the  two  sorts  of  estates  and  interests  which  the  Apjiellant 
has  ac(|uired  in  the  lands  of  Upper  and  Lower  Carnan  and  Killan,  which  ought  to 
be  carefully  kept  distinct  from  one  another,  and  thereby  either  to  hold  the  Appellant 
personally  liable  for  the  payment  of  the  annuities  in  question,  or  to  keep  on  foot  the 
subleases  of  the  lands  out  of  [418]  which  they  are  payable,  while  at  the  same  time 
the  Appellant  is  not  allowed, as  assignee  of  Bi'oughal  Newburgh,  to  exact  from  himself, 
for  keeping  on  foot  the  sublease,  those  rents  and  renewal  fines  to  which  he  would  have 
been  incontestibly  entitled  if  the  sublease  had  been  in  the  hands  of  a  stranger. 

The  Appellant,  by  the  deed  of  conveyance  of  the  7th  of  August,  1814,  having 
become  assignee  of  the  interest  of  Broughal  Newburgh  in  the  lands  so  demised  to 
him  by  the  Bishop  of  Kilmore,  paramount  to  the  interest  of  Rawson,  on  which  alone 
the  Respondent's  annuities  were  charged,  is  entitled  to  stand  on  such  title,  and  to 
claim  the  benefit  of  every  right,  rent,  and  fines  for  renewal,  which  Newburgh  could 
himself  have  claimed  in  case  he  luid  not  assigned  his  interest.  The  Appellant  was  not 
under  any  personal  obligation  to  keep  on  foot  the  derivative  interest  which  had  be- 
longed to  Rawson,  unless  the  persons  interested  in  renewing  and  keeping  alive  such 
sub-interest,  or  their  trustee,  Edward  Shannon,  were  willing  to  pay  the  rents  and 
renewal  fines,  payable  to  the  A]ipellant  as  assignee  of  the  interest  of  Broughal  New- 
burgh, more  especially  as  the  Appellant  had  not  entered  into  any  covenant  or  en- 
gagement to  pay  the  annuities,  or  to  keep  in  force  the  sublease  and  interest  on  which 
they  were  charged. 

The  first  trust  of  the  term  in  the  lands  created  and  vested  in  Edward  Shannon 
by  the  annuity  deed  of  the  22d  June,  1809,  for  paying  and  securing  the  annuities 
to  Ma.ximilian  Faviere,  was  for  the  express  purpose  that  Edward  Shannon  might, 
in  the  first  place,  out  of  the  rents.  Issues,  [419]  and  profits,  pay  and  keep  down  the 
head-rent  and  renewal  fines  payable  in  respect  of  James  Rawson's  interest.  Such 
rent  and  I'enewal  fines  were  by  the  deed  made  and  agreed  to  be  a  paramount  charge 
upon  the  lands,  jirior  to  any  claim  of  the  annuitants,  and  independent  of  the  estate 
and  claim  of  the  A])pellant,  as  a.ssignee  of  Cornelius  (Jautier,  wlio  was  the  assignee 
of  Newburgh.  The  arrears  of  rent  and  renewal  fines  payable  in  respect  of  Rawson's 
estate  and  interest  ought,  consequently,  to  have  been  decreed  to  be  paid  to  the 
Appellant  as  such  assignee  before  he  should  have  been  required  or  decreed  to  renew, 
or  be  considered  as  having  renewed  the  decree  for  the  benefit  of  the  annuitants. 

The  annuities  gianted  to  Faviere  were,  by  the  deed  granting  the  same,  charn-ed 
upon  and  made  payable  out  of  other  lands  belonging  to  James  Rawson  and  his  wife, 
as  well  as  the  lands  of  Carnans  and  Killan;  and  even  thcnigh  tii(>  Aiipellant   ,-is  the 
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assignee  of  Kiiwson,  should  be  lield  hound  to  keep  the  interest  in  tlie  hinds  of  Carnans 
and  Killan  on  foot  for  the  benefit  of  the  annuitants,  yet  the  AppeUants  would  in  that 
case  be  entitled  to  have  the  rents  and  profits  of  the  other  lands  applied,  pursuant 
to  the  express  trusts  of  the  deed  of  annuity,  to  pay  and  keep  down  a  proportional 
part  of  the  rent  and  renewal  fines  due  to  the  reversioner  of  the  lands  of  Upper  and 
Lower  Carnans  and  Killan  in  respect  of  Eawson's  subinterest  therein. 

For  the  Respondent  L'Estrange. — The  Sohcitor  General. 

For  the  other  Respondents. — Mr.  Penibertoii. 

[420]  The  Appellant  is  in  the  same  situation  as  Rawson  the  under-lessee.  He  could 
not  have  thrown  the  charge  upon  the  annuitants.  The  trustee  for  the  annuitants  was 
bound  to  pay  the  fines  and  rents.  Rawson  could  never  have  contended  that  the 
annuitants  were  bound  to  pay  the  rents  and  fines.  The  Appellant  took  the  property 
from  Rawson,  with  notice,  when,  in  1814,  he  being  bankrupt,  his  interest  was  put 
lip  to  sale  and  purchased  by  the  Appellant.  He  then  became  sub-lessee  by  purchase  ; 
and  the  Respondents  acquired  the  same  ecjuity  as  they  had  before  against  Rawson — 
to  require,  under  the  trust,  a  reversal  of  the  lease,  and  to  have  the  fines  and  rents 
paid.  The  Appellant,  on  account  of  this  state  of  the  property,  made  his  purchase 
at  a  lower  price.  The  contract  for  purchase  of  the  under-lease  was  in  July,  1814. 
In  August  the  Appellant  acquired  the  title  of  head  landloi'd.  The  annuities  were 
paid  afterwards.  It  is  said  that  they  were  paid  out  of  other  property.  That  is  im- 
material ;  and  if  true,  it  does  not  apply  to  L'Estrange,  whose  annuity  was  charged 
on  the  under-lease  only.  In  the  deed  charging  the  annuities  there  was  a  covenant 
binding  Rawson,  and  therefore  binding  the  Appellant,  his  assignee,  to  renew  the 
lease  and  pay  the  rents  and  fines.  The  difficulty  is  created  by  the  conduct  of  the 
Appellant  in  confounding  the  interests  by  the  purchase.  He  therefore  should  bear 
the  inconvenience.     We  rest  our  claim  on  the  decree  of  February,  1825. 

The  covenant  to  renew  runs  with  the  land,  and  the  Appellant  cannot  be  in  a  better 
situation  than  Rawson.  Having  merged  the  lease  by  purchase  of  the  reversion, 
he  has  paid  no  fines  or  rents,  and  [421]  therefore  cannot  charge  the  Respondents. 
The  under-lease  is  subsisting  onl}'  as  a  security  for  their  benefit,  not  for  his.  The 
point  has  been  decided  in  Moody  v.  Mathews.*  If  any  right  existed,  it  has  been 
destroyed  by  merging  the  interests,  which  is  the  act  of  the  Appellant.  The  effect  is 
the  same  as  in  the  case  of  a  devisee  of  land,  subject  to  a  mortgage ;  if  he  pays  off'  the 
mortgage  without  taking  an  assignment,  it  is  extinguished.  So,  if  a  surety  pays 
off  a  bond,  taking  no  assignment  from  the  obligee,  he  cannot  rank  as  a  specialty 
creditor.! 

For  the  Appellants,  in  reply. — If  the  decree  of  1825  was  right,  the  lease  was 
subsisting  under  the  decree  of  1814.  The  property  which  the  assignees  had  to  sell 
was  subject  to  its  fines  and  fees  ;  after  payment  of  those  incumbrances  the  annuitants 
were  entitled  ;  the  assignees  could  only  be  entitled  to  the  equity  of  redemption  after 
the  discharge  of  the  incumbrances. 

To  suppose  that  there  is  any  merger  of  interests  is  a  mistake  both  of  law  and  fact. 
The  purchase  was  in  1814  ;  the  Appellant  claims  by  a  deed  executed  in  1809. 

This  is  not  a  covenant  running  with  the  land  ;  it  is  a  collateral  act.  If  a  purchase 
is  made  subject  to  incumbrances,  the  purchaser  becomes  liable  to  indemnify  the  vender 
against  incumbrances  ;  but  it  is  not  so  in  the  case  of  a  purchase  under  a  bankruptcy. 
Fry  V.  Wilkins.t  The  purchase  [422]  having  been  made  in  1809,  all  difficulty  is 
removed.  The  lease  was  in  Shannon  ;  he  was  the  party  legally  entitled  to  renew  ; 
he  was  a  trustee  for  all  the  parties  interested,  to  pay  the  fines  and  fees  on  renewal, 
to  discharge  the  annuities,  and  account  for  the  trust  surplus  to  Rawson.  A  subse- 
quent purchase  could  not  vary  the  right  of  the  parties. 

It  is  argued,  that  if  the  characters  and  interests  were  distinct,  the  Appellant  could 
not  enforce  this  claim  ;  but  the  Respondents  seeking  equity  as  plaintiffs  must  do 
equity,  the  case  of  Moody  v.  Mathews  is  not  in  point ;  the  question  there  was  between 
the  incumbrancer  and  the  lessee  only. 

*  7  Ves.  174. 

t  Copis  V.  Middleton,  1  Turn,  and  Russ.  224,  by  Lord  Rldon,  reversing  the  judg- 
ment of  Plumer,  M.  R..  as  reported  2  Mad.  410. 
t  1  Mer.  244. 
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From  the  Master's  report  it  appears  that  nothing  has  been  allowed.  The  Court 
has  taken  the  estate  and  administered  the  fund,  which  they  must  do  according  to 
the  law  administered  in  equity,  that  is,  according  to  the  trust.  The  payment,  there- 
fore, of  the  fines  and  fees,  must  precede  the  annuities. 

The  Respondents  are  incumbrancers  claiming  under  Rawson.  Shannon,  the 
trustee  for  all  parties,  was  bound  to  renew,  and  the  payment  of  the  fines  and  rents 
was  a  condition  precedent  to  the  renewal.  How  could  there  be  any  merger  of  the 
trust  outstanding  in  Shannon  1  The  Respondents  in  their  cases  very  improperly 
omit  to  notice  the  existence  of  the  trust  term.  To  the  past  decree  we  submit ;  there 
was  no  need  of  appeal  from  it.  We  have  no  objection  to  the  sale  of  the  trust  term  ; 
but  the  last  decree  directs  a  sale  of  the  lands.  The  Respondents,  the  annuitants, 
by  their  bill,  only  claimed  that  interest  as  Rawson  had,  and  disclaimed  all  interest 
in  the  original  lease.  The  interest  of  Rawson  was  subject  to  the  payment  of  [423] 
the  renewal  fines  and  rents.  The  prayer  of  the  bill  asks  for  an  account  of  those 
fines  and  rents.  To  what  end  or  for  what  purpose  but  to  satisfy  them  '?  It  is  also 
prayed  that  the  Appellant  may  grant  an  under-lease  upon  reasonable  terms,  pursuant 
to  the  covenant.     That  must  be  on  payment  of  fines  and  rent. 

The  first  decree  only  directs  that  the  trust  deed  of  1 809  should  be  carried  into 
execution,  and  the  consequent  accounts.  The  sale  of  the  lands  was  directed  by  the 
decree  of  182G.  The  decree  should  have  directed  a  renewal  of  the  lease  to  Shannon. 
In  the  course  of  the  argument  the  following  observations  were  made  by 
The  Lord  Chancellor. — No  doubt,  Rawson  was  liable  on  the  covenant ;  he  also 
gives  a  security,  not  upon  a  freehold,  but  a  leasehold  interest.  If  the  lease  of  a  house 
in  London,  subject  to  a  ground-rent,  were  given  as  a  security,  could  the  person  to 
whom  the  security  is  given  object  to  the  payment  of  the  ground-rent  ? 

The  Respondents  contend,  that  the  Appellant  stands  in  the  place  and  condition 
of  Rawson,  and  that  he  is  therefore  liable  to  pay  the  annuities  without  deducting 
the  rents  and  fines.  But  when  Rawson  pledged  the  lease  as  a  security  for  the  payment 
of  the  annuities,  did  he  do  more  than  transfer  the  beneficial  interest  in  the  lease  1 
The  covenant  does  not  run  with  the  land.     It  was  personal  to  the  covenantor. 

It  is  argued  that  the  decree  of  1825,  as  understood  by  the  Master  according  to 
his  first  report,  was  right ;  but  that  on  the  second  reference  the  Master  made  a  report 
inconsistent  with  the  decree  [424]  of  1825,  and  then  the  Lord  Chancellor  of  Ireland 
makes  a  decree  according  to  the  second  report. 

The  decree  of  1825  declares  that  the  renewal  of  the  lease  was  for  the  benefit  of 
the  Respondents.  If  they  obtain  further  security  by  means  of  the  renewal,  can  they 
have  that  benefit  without  paying  the  renewal  fines  ? 

The  decree  of  1825  says  nothing  about  .sale  of  lands.  If  the  subsequent  decree 
means  that  the  Respondents  are  to  have  the  benefit  of  the  renewed  leases  without 
allowing  for  the  fines  and  rents,  is  not  that  inconsistent  with  the  principle  of  the 
former  decree  1 

It  is  the  nature  of  leasehold  security  to  be  subject  to  fines  and  rent. 

If  the  decree  is  understood  to  be  for  a  sale,  not  of  the  lands,  but  the  trust  term, 

there  is  by  the  trusts  an  express  provision  for  the  fines  upon  renewal.     May  it  not  be 

said  that  the  payment  of  the  fines  and  rent  was  a  condition  precedent  to  the  renewal  ? 

I  will  look  into  the  pleadings,  the  Master's  report,  and  the  exceptions,   before 

advising  upon  the  judgment. 

If  the  decree  of  182G  is  to  be  reversed,  and  that  of  1825  sent  back  to  be  set  right, 
it  might  be  expedient,  to  save  expense,  that  some  direction  should  be  given  to  restore 
the  Master's  report,  which  was  altered  upon  the  exceptions.  The  substance  of  the 
decision  would  then  be  to  set  up  the  first  report. 

(Dec.  4,  18.30.)  The  Lord  Chancellor. — This  case  involved  matters  of  considerable 
difficulty,  requiring  a  minute  attention  to  the  nature  of  the  pleadings.  The  [425]  case 
turned  upon  the  pleadings  in  the  Court  of  Chancery  in  Ireland,  from  which  the  appeal 
is  brought.  Two  annuities  of  £300  and  £200  a  year  had  been  granted  and  secured 
upon  an  under-lease  of  certain  leasehold  estates  in  Ireland,  from  Broughal  Newburgh, 
who  held  a  lease  under  the  Bishop  of  Kilmore.  The  under-lease  was  to  be  renewed 
toties  quoties,  that  is  to  say,  as  often  as  a  renewal  of  the  principal  lease  should  become 
necessary,  so  often  was  there  to  be  a  renewal  of  the  under-lease  ;  and  this  interest 
was  conveyed  to  have  and  to  hold  to  Etlward  Shaimmi  and  his  executors,  administra- 
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tors,  and  assigns  ;  but  upon  the  trusts  therein-after  mentioned  ;  and  tliose  trusts 
explicitly  provide  that  there  shall  be  first  of  all  paid  the  rent  and  fines  (and  other 
expenses  of  a  nature  that  do  not  come  at  present  into  dispute,)  and  then  the  annuities 
in  question. 

The  Appellant  purchased  the  right  and  title  of  Rawson,  who  granted  the  annuities. 
He  therefore  came  into  the  place  of  Rawson  ;  and  the  short  question  which  is  raised 
for  the  decision  of  this  House  upon  these  very  complicated  pleadings  in  which  it 
was  involved  is  substantially  this,  whether  or  not  this  security  to  the  annuitants 
can  be  made  available  as  a  prior  incumbrance,  or  whether  or  not  the  rents  and  the 
charges  and  the  fines  must  take  the  precedence ;  the  Court  of  Chancery  having 
substantially,  by  their  decree,  and  reference  back  to  the  Master  who  dealt  with  the 
case,  held  that  the  rents  and  fines  were  not  to  be  paid  until  the  annuities  had  been 
satisfied.  That  is  substantially  the  question  ;  but  in  considering  that  question  it 
is  material  that  I  should  not  only  call  the  attention  of  your  [426]  Lordships  to  the 
postponement  of  the  annuities  by  the  plain  words  of  the  grant  until  the  rents  and 
fines  are  paid,  but  to  that  which  very  much  furthers  the  argument  of  the  Appellant 
in  this  case,  the  particular  nature  of  the  bill  calling  for  relief. 

The  prayer  of  the  bill  was,  that  the  two  annuities  of  £300  and  £200  might  be 
deemed  and  taken  and  decreed  to  be  a  charge  upon  the  several  lands  and  premises 
in  the  said  therein  in  part  recited  indenture  of  the  '2 2d  of  June,  1809,  mentioned. 

These  lands  were  not  freehold  but  leasehold  lands.  It  is  perfectly  clear,  therefore, 
that  a  charge  upon  the  land  must  be  subject  to  the  rents  and  fines,  which  must  be 
paid  in  order  to  preserve  and  perpetuate  that  interest,  the  rents  and  fines  being  the 
first  and  prior  charge.  If  I  grant  an  annuity  or  any  other  security  to  my  creditor, 
and  charge  it  on  a  leasehold  estate,  it  is  perfectly  clear,  that  substantially,  generally 
speaking,  the  security  lie  derives,  if  there  is  no  covenant  to  the  contrary,  is  a  security 
upon  the  beneficial  interest  in  the  lease ;  that  is  to  say,  that  he  takes  the  lease  and 
comes  into  the  shoes  of  the  assignor,  and  pays  the  rents  and  fines,  which  must  be 
paid  in  order  to  give  to  him  the  benefit  of  the  security.  By  a  decree  of  the  1.5th  of 
February,  1825,  following  the  prayer  of  the  bill,  it  was  ordered,  that  the  difl"erent 
annuitants  or  their  representatives  should  be  entitled  to  have  the  lease  of  the  3d  of 
November,  1791,  of  the  lands  of  Killan,  and  also  the  lease  of  the  7th  of  November, 
1791,  of  the  lands  of  Upper  and  Lower  Carnan,  "  deemed  and  taken  to  have  been 
"  renewed  (which  they  never  were — that  is  an  inaccuracy),  for  the  benefit  of  the  [427] 
"  Plaintiffs  ;  "  and  as  a  security  for  the  two  annuities  of  £300  and  £200  a  year,  and 
of  the  arrears  thereof,  for  the  terms  respectively  of  twenty-one  years  from  the  date 
of  the  last  renewal,  upon  a  new  lease  of  the  lands  and  premises  obtained  by  the  De- 
fendant Robert  Haig  from  the  Lord  Bishop  of  Kilmore.  And  it  was  further  ordered 
and  decreed,  that  the  trusts  of  the  deed  of  the  22d  of  June,  1809 — that  is,  the  annuity 
deed — •"  should  be  carried  into  execution,"  which  would  give  to  Shannon,  the  Trustee 
who  was  to  hold  for  the  annuitants  under  that  clause,  a  right,  after  the  payment 
of  the  rents  and  fines,  and  charges. 

Upon  this  decree  being  pronounced,  it  was  referred  to  the  Muster  to  see  what 
sums  were  due,  and  to  report.  The  Master,  taking  the  decree  as  the  ground  of  his 
inquiry,  reported  the  matter,  conformably  to  the  prayer  of  the  bill.  To  that  report 
exceptions  were  taken  ;  which  upon  being  argued  were  allowed  ;  and  the  reference 
then  made  to  the  Master,  it  is  agreed  on  all  hands  was  a  reversal  of  the  principle  on 
which  the  Master  proceeded.  The  Master  then,  according  to  the  new  view  which 
he  was  bound  to  take,  in  obedience  to  the  second  reference,  found  that  the  ainiuities 
were  the  first  charge  and  incumbrance  on  the  lands  and  premises  in  the  pleadings 
mentioned,  save  only  the  legacy  thereafter  mentioned  to  be  due  to  the  Defendant 
Rebecca  Rawson,  administratrix  of  Patrick  Rawson  deceased,  and  the  interest  thereof  ; 
which  legacy  the  Master  reported  was  a  charge  on  the  lands  of  Monaghanoose  and 
Tilnas  Rea  only,  "  that  is  to  say,  certain  freehold  lands  in  the  pleadings  mentioned 
"  prior  to  the  Plaintiff's  claim."  [428]  This  report  coming  back  afterwards  to  the 
Court  of  Chancery  a  general  decree  was  pronounced,  containing  a  finding  altogether 
different  from  the  decree  of  182.5,  and  from  the  view  taken  in  the  Master's  first  report, 
and  letting  in  the  grantees  of  the  annuities  as  prior  incumbrancers,  and  persons 
entitled  to  take  the  benefit  without  paying  tlio  rents  or  fines. 

I  have  stated  shortly  the  grounds  upon  which  it  ajipcars  to  me  that  it  is  impossible 
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to  support  this  decree.  It  is  very  material  to  observe,  tiiat  iii  the  second  suppleineiilal 
bill  there  is  an  express  disclaimer  on  the  part  of  the  Plaintifl's.  the  present  Respondents, 
of  their  being  entitled  to  the  interest  which  Jiroughal  Newburgh,  that  is  the  original 
lessee,  held  of  the  Bishop  of  Kilmore  in  the  lands  of  Killan  and  Carnan,  except  on 
such  terms  as  should  be  tit  and  reasonable.  It  appears  that,  on  the  27th  of  January, 
182-i,  the  Plaintiff's  filed  an  amended  supplemental  bill  against  the  Defendants  to 
the  supplemental  bill,  praying  "  that  the  Plaintiffs  might  be  decreed  entitled  to  the 
"  renevk'al  of  the  two  leases  of  the  3d  and  7th  of  November,  1791,  and  the  covenants 
"  for  renewal  in  the  same,  as  a  security  for  the  payment  of  the  said  two  annuities, 
"  upon  such  terms  as  shall  be  fit  and  reasonable."  The  Solicitor  General  distinctly 
admitted  that  this  bound  his  client.  It  was  admitted  also  by  the  other  parties  who 
appeared  by  Mr.  Pemberton,  and  therefore  that  all  recourse  under  the  liabilities  in 
the  first  lease  rested  on  these  parties. 

Now  these  two  decrees,  therefore,  are  perfectly  inconsistent  with  each  other. 
The  last  decree  proceeds  on  a  ground  not  only  unlike,  but  directly  [429]  opposed  to 
the  first.  The  first  decree  most  accurately  and  most  correctly  followed,  and  was 
a  compliance  with  the  only  prayer  for  relief  contained  in  the  bill.  It  is  therefore 
quite  clear  that  these  two  decrees  cannot  stand  together ;  and  it  appears  to  me,  for 
the  reasons  which  I  have  shortly  stated,  that  the  first  decree  was  the  sound  one, 
that  the  first  decree  gave  that  which  alone  the  annuitants  had  a  right  to  ask,  namely, 
to  come  in  as  incumbrancers,  and  to  take  cu7n  onere  the  benefit  of  the  security  :  that 
they  came  in  as  under-lessees,  and  under  the  loiies  quulies  clause,  having  a  clear  right 
by  that  clause  to  the  benefit  of  renewal  to  them  as  under-lessees  as  often  as  the  mesne 
lessee  obtains  his  renewal  from  the  Bishop.  To  that  they  have  a  right,  and  to  no 
more ;  they  have  come  into  the  shoes  of  the  under-lessee  by  means  of  their  security, 
which  was  subject  to  the  payment  of  the  rent  and  fines.  An  account  of  that  rent 
and  those  fines  must  therefore  be  taken  and  deducted  from  what  they  are  to  receive 
under  the  leases  granted  to  Edward  Shannon,  he  being  under  the  deed  constituting 
the  securities,  the  deed  of  1809,  a  trustee  for  the  payment  of  the  annuities  after  the 
incumbrances  shall  have  been  discharged. 

My  proposition  will  be,  therefore,  that  the  decree  of  the  27th  of  June,  182G,  be 
reversed,  and  that  the  decree  of  the  15th  of  February,  1825,  be  altered  in  one  or 
two  material  particulars.  Much  litigation  has  unhappily  arisen  in  this  case  from 
the  ambiguity  of  the  expressions  of  that  first  decree,  which  appears  to  have  misled 
the  counsel  below.  It  seems  to  have  misled  even  the  Court  which  jaronounced  that 
decree,  and  it  cer-[430]-tainly  has  misled  those  who  have  litigated  here,  and  probably 
has  gone  far  in  promoting  the  litigation  which  has  taken  place.  There  is  no  doubt, 
when  you  come  to  examine  it,  what  the  real  meaning  of  the  decree  was,  and  that 
the  Appellant,  of  that  decree,  if  rightly  construed,  had  no  reason  or  interest  to  complain. 
He  brought  it  under  review  by  appeal,  rather,  I  apprehend,  on  account  of  its  am- 
biguity and  defects,  than  that,  rightly  understood,  it  aft'ected  his  interest.  It  follows 
the  prayer  of  the  bill,  and  gives  the  grantee  in  the  deed  of  June,  1809,  that  to  which 
alone  he  was  entitled.  In  order  to  remove  the  ambiguity  of  that  decree,  inasmuch 
as  the  leases  are  said  to  have  expired,  and  there  has  been  no  renewal,  and  inasmuch 
as  the  prayer  of  the  bill  is  for  the  renewal  of  leases  under  the  tolies  quolies  clause, 
I  shoidd  propose,  after  the  words,  "  deemed  and  taken  to  have  been  renewed  for  the 

benefit  of  the  said  plaintiffs,  and  as  a  security  for  the  two  annuities  of  £300  and  £200 
"  a  year,  and  of  the  arrears  thereof,  for  the  terms  respectively  of  twenty-one  years 
"  from  the  date  of  the  last  renewal,"  to  add  this  clause  :  "  And  if  they  shall  not  have 

been  renewed,  that  the  said  leases  be  renewed  to  Edward  Shannon,"  (that  is  the 
way  in  which  it  ought  to  be  done,  he  being  the  trustee,  under  the  deed  of  June,  1809,) 
"  upon  the  trusts  of  the  deed  of  the  22d  of  June,  1809,  in  the  pleadings  mentioned  : — 
"  And  it  is  hereby  further  ordered  and  declared,  that  the  trusts  of  the  said  deed  be 
"  carried  into  full  and  effectual  execution."  I  should  also  have  proposed  to  refer 
it  to  the  Master  to  carry  them  into  execution,  which  would  have  given  rise  to  a  tedious 
and  expensive  operation  in  the  Mas-[431]-ter's  office  ;  but  the  parties  have  agreed 
to  what  I  threw  out  for  their  consideration  in  order  to  save  this  delay  and  expense. 
The  decree  of  182G  being  reversed,  and  the  decree  of  1825  .standing  upon  the  reversal 
of  that  of  1820,  implying  also  a  reversal  of  the  second  reference  to  the  .Master  under 
the  decree  of  1820,  according  to  the  jirinciple  of  that  decree  upon  which  he  altereil 
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his  last  report,  it  would  have  become  absolutely  necessary  that  the  whole  operation 
of  taking  the  accounts  should  be  gone  through  once  more,  at  a  very  considerable  ex- 
pense to  the  parties,  both  of  time  and  money.  I  therefore  took  leave  to  ask  the  learned 
counsel  on  both  sides,  whether,  if  I  should  be  of  opinien,  on  further  consideration 
of  these  points  on  which  the  court  decided,  that  the  decree  of  1826  ought  to  be  re- 
versed, and  the  decree  of  1825  set  up,  they  would  have  any  objection  to  bind  them- 
selves by  their  consent,  (without  which  it  could  not  be  done,)  to  allow  the  first  report 
of  the  Master  to  be  restored.  No  objection  to  that  report  being  sustainable,  that 
point  being  established,  they  at  once  agreed  to  this,  which  was  evidently  a  proposition 
very  beneficial  to  all  parties ;  and  I  have  the  satisfaction  of  proposing  to  your  Lord- 
ships the  putting  an  end  to  this  long  litigation  by  reversing,  the  decree  of  1826,  and 
setting  up  the  decree  of  1825,  with  this  addition,  that  the  orders  allowing  exceptions 
to  the  second  report  should  be  reversed,  with  the  consent  of  all  parties,  and  with  the 
like  consent  of  all  parties,  that  the  first  report  be  confirmed.  This  will  put  an  end 
to  this  litigation  in  the  only  way  in  which  it  is  possible  to  satisfy  justice. 

[432]  (December  4,  1830.)  Ordered  and  adjudged,  that  the  decree  of  the  15th 
of  February,  1825,  be  varied,  by  striking  out  thereof  all  the  words  from  "  deemed 
"  and  taken  "  down  to  the  word  "  execution  "  inclusive,  and  by  inserting  in  lieu 
thereof  the  words  following,  that  is  to  say, — "  if  they  have  already  been  renewed, 
"  to  have  been  renewed  for  the  benefit  of  the  said  Plaintiffs  ;  and  as  a  security  for 
"  the  two  annuities  of  £300  and  £200  a  year,  and  of  the  arrears  thereof  for  the 
"  terms  respectively  of  twenty-one  years  from  the  date  of  the  last  renewal  or  new 
"  lease  of  said  lands  and  premises  obtained  by  the  said  Defendant,  Eobert  Haig, 
"  from  the  Lord  Bishojj  of  Kilmore  ;  and  if  the  same  have  not  already  been 
"  reversed,  then  that  the  said  leases  be  renewed  to  Edward  Shannon  upon  the 
"  trusts  of  the  deed  of  the  22d  of  February,  1809  ;  "  and  by  adding  after  the  words 
"  prior  to  the  Plaintiff's  said  annuities  "  the  words  following,  that  is  to  say, — "  and 
"  in  taking  such  account  declare,  that  the  arrears  of  rent,  renewal  fines,  and  quin- 
"  quenniai  fines  payable  under  the  said  leases  of  the  3d  and  7th  of  November, 
"  1791,  are  charges  upon  the  said  lands  and  premises  prior  to  the  PlaintiS''s  said 
"  annuities  :  "  And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  trusts  of 
the  deed  of  the  22d  of  June,  1809,  be  carried  into  full  and  effectual  execution  ;  and 
it  is  by  consent  of  all  parties  further  ordered  and  adjudged,  that  the  decretal 
order,  bearing  date  the  1st  of  March,  1826,  whereby,  etc.,  be  and- the  same  is 
hereby  discharged  :  And  it  is  further  ordered  and  adjudged,  that  the  decree, 
bearing  date  the  27th  of  June,  1826,  be  and  the  same  is  hereby  reversed  :  And  it 
is  further  ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Chancery  in  Ireland, 
to  proceed  as  the  justice  of  the  case  may  require  consistently  with  the  declarations 
herein  contained. 


[433]  ENGLAND. 

COURT  OF  CHANCERY. 

Alexander   Macdougall, — A'pixllant ;  John  Vincent   Puuriee, — Respondent 

[1830]. 

[Mews'  Dig.  V.  1432.  S.C.  2  Dow  &  CI.  135.  Cited  on  point  as  to  prcsumirtion  of 
enrolment  in  Hehberl  v.  Purchas,  1871,  L.  R.  3  P.  C.  643.  See  also  as  instances 
of  other  cases  decided  under  the  decree,  London  and  Blackwell  By.  Co.  v.  Letts, 
1851,  3  H.  L.  C.  470 ;  Payne  v.  Esdaile,  1888,  13  A.  C.  613.] 

The  Act  of  the  37th  Hen.  8.,  after  reciting  that  divers  variances,  contentions, 
and  strifes  h.id  grown  within  the  city  of  London,  between  the  parsons, 
vicars,  and  curates,  and  the  citizens  and  inhabitants,  touching  the  payment 
of  tithes,  oblations,  and  other  duties,  foi-  appeasing  whereof,  as  well  the 
said  jjarsons,  vicars,  and  eui'ates,  as  the  citizens  and  inhabitants,  had 
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coiuproniitted  and  put  themselves  to  stand  to  such  order  and  decree 
touching  the  premises  as  should  be  made  by  the  archbishop  of  Canterbury 
and  the  several  other  persons  therein  named,  for  a  final  end  and  conclusion 
to  be  had  and  made  touching  the  premises  for  ever  :  it  was  enacted,  that 
such  order  and  direction  as  should  be  made,  decreed,  and  concluded  by 
the  archbishop,  lords,  and  knights  in  the  named,  or  any  six  of  them,  before 
the  1st  day  of  March  then  next  ensuing,  concerning  the  payment  of  the 
tithes,  oblations,  or  other  duties  within  the  said  city  or  liberties,  and  en- 
rolled in  the  King's  High  Court  of  Chancery  of  Record,  should  stand  and 
remain  and  be  as  an  Act  of  Parliament,  and  should  bind,  as  well  all  citizens 
and  inhabitants  of  the  city  and  liberties  for  the  time  being,  as  the  said 
parsons,  vicars,  curates,  and  their  successors  for  ever,  according  to  the 
effect,  purport,  and  intent  of  the  said  order  and  decree  so  to  be  made  and 
enrolled. 

In  a  suit  instituted  by  the  impropriate  rector  of  the  parish  of  St.  Helen's,  Bishops- 
gate,  against  the  occupier  of  a  house  within  the  parish,  claiming  payment 
by  way  of  composition,  as  under  a  decree  made  in  pursuance  of  the  Act, 
it  appeared  that  at  various  times,  from  the  date  of  the  Act  to  the  time  of 
fiUng  the  bill,  decrees  and  orders  had  been  made  in  all  the  Courts  of  West- 
minster Hall,  and  in  the  House  of  Lords,  upon  the  supposition  or  pre- 
sumption that  a  decree  according  to  the  Act  had  been  made  and  enrolled  ; 
but  no  proof  of  such  enrolment  was  produced  in  the  cause  ;  and  the 
Defendants  to  the  suit  proved  that  the  [434]  records  had  been  searched, 
and  that  no  such  enrolment  was  to  be  found. 

Upon  these  pleadings  and  evidence  an  issue  was  directed  in  the  Court  below, 
to  try  whether  the  decree  mentioned  in  and  authorized  to  be  made  by  the 
statute  was  duly  enrolled  according  to  the  provision  in  the  statute. 

This  order  was  reversed  upon  appeal  ;  and  it  was  declared,  that  if  to  give  efl'ect 
to  the  .statute  it  was  necessary  that  the  decree  should  be  enrolled,  it  ought 
to  be  presumed  that  the  decree  had  been  duly  enrolled. 

The  Appellant,  on  the  24tli  February,  1824,  filed  a  bill  in  the  Court  of  Chancery, 
stating,  that  on  or  about  the  2.5th  day  of  March,  1822,  the  Appellant  was  lawfully 
seised  and  inpossession  of  the  rectory  impropriate  of  the  parish  of  St.  Helen's,  Bishops- 
gate,  in  the  city  of  London,  with  the  rights  and  appurtenances  thereto  belonging, 
and  was  and  is  lawfully  entitled  to,  and  ought  to  have,  receive,  and  enjoy  all  the  tithes, 
and  rates  for  tithes,  sums  of  money,  and  customary  payments,  and  all  other  dues 
or  duties  due  and  payable  to  the  rector  for  or  in  lieu  of  tithes,  which  had  become  due 
and  payable  from  the  inhabitants  and  citizens  of  the  said  parish  for  all  and  every 
their  respective  houses,  shops,  warehouses,  cellars,  and  stables,  and  other  buildings 
and  tenements  within  the  said  parish. 

That  by  a  certain  act  of  Parliament  passed  in  the  37th  year  of  the  reign  of  King 
Henry  VIIL,  after  noticing  and  reciting  an  Act  of  the  27th  of  the  .same  King,  and  an 
order  or  decree  relating  to  the  payment  of  tithes  and  dues  in  the  city  of  London,  and 
reciting,  that  since  such  Act  divers  variances,  contention.s^  and  .strifes  had  then  ntnvly 
risen  and  grown  between  the  parsons,  vicars,  and  curates,  [435]  and  the  citizens  ;uk1 
inhabitants,  touching  the  payment  of  tithes,  oblations,  and  other  duties,  by  reason  of 
certain  words  and  terms  specified  in  the  said  order,  which  were  not  so  plainly  and 
fully  set  forth  as  was  thought  convenient  and  meet  to  be  ;  for  appeasing  whereof, 
as  well  the  said  parsons,  vicars,  and  curates,  as  the  citizens  and  inhabitants,  had  com- 
promitted  and  put  themselves  to  stand  to  such  order  and  decree  touching  the  premises 
as  should  be  made  by  the  Archbishop  of  Canterbury  and  the  several  other  persons 
therein  named,  for  a  final  end  and  conclusion  to  be  had  and  made  touching  the  premises 
for  ever  :  therefore  it  was  enacted,  that  such  order  and  direction  as  should  be  made, 
decreed,  and  concluded  by  the  before-named  Archbishop,  Lords,  and  Knights,  or  any 
six  of  them,  before  the  1st  day  of  March  then  next  ensuing,  of,  for,  or  concerning  the 
payment  of  the  tithes,  oblations,  or  other  duties  within  the  said  city,  or  liberties  of 
the  same,  and  enrolled  in  the  King's  High  Court  of  Chancery  of  Record,  should  .stand 
and  remain  and  be  as  an  act  of  Parliament,  and  should  bind,  as  well  all  citizens  and 
inhabitants  of  the  city  and  liberties  foi-  the  time  being,  as  the  said  parsons,  vicars, 
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curates,  and  their  successors  for  ever,  according  to  the  effect,  purport,  and  intent  of 
the  said  order  and  decree  so  to  be  made  and  enrolled.  That  in  pursuance  of  the  said 
Act  of  Parliament,  the  Right  Reverend  Father  in  God,  Thomas,  then  Archbishop  of 
C'anterbury,  and  certain  other  persons,  being  a  sufficient  number  of  the  persons  in 
the  said  Act  named,  did,  on  or  about  the  "J-fth  day  of  February  in  the  year  of  our  Lord 
1545,  duly  make  their  decree  touching  the  matters  aforesaid,  whereby  it  was  ordered 
and  [436]  decreed  that  the  citizens  or  inhabitants  of  the  city  of  London,  and  the 
liberties  of  the  same  for  the  time  being,  should  yearly,  without  fraud  or  covin,  for 
ever  pay  their  tithes  to  the  parsons,  vicars,  and  curates  of  the  .said  city,  and  their 
successors  for  the  time  being,  after  the  rate  therein  and  herein-after  mentioned  ; 
(that  is  to  say,)  of  every  10s.  rent  by  the  year  of  all  and  every  house  and  houses,  shops, 
warehouses,  cellars,  stables,  and  every  of  them  within  the  said  city  and  liberty  of  the 
same,  16^d.  ;  and  of  every  20s.  rent  by  the  year  of  all  and  every  such  house  and  houses, 
shops,  warehouses,  cellars,  and  stables,  and  every  of  them  within  the  said  city  and 
liberties,  2s.  9d.  ;  and  so  above  the  rent  of  20s.  by  the  year,  ascending  from  10s.  to  1  Os. 
according  to  the  rate  aforesaid  :  And  further,  that  where  any  lease  was  or  should  be 
made  of  any  dwelling-house  or  houses,  shops,  warehouses,  cellars,  or  .stables,  or  any 
of  them,  by  fraud  or  covin,  reserving  less  rent  than  had  been  accustomed,  or  was,  or 
that  any  such  lease  should  be  made  without  any  rent  reserved  upon  the  same,  by 
reason  of  any  fine  or  income  paid  beforehand,  or  by  any  other  fraud  or  covin,  then 
and  in  every  such  case  the  tenant  or  farmer,  tenants  or  farmers  thereof,  should  pay 
for  his  or  their  tithes  of  the  same  after  the  rate  aforesaid,  according  to  the  quantity 
of  such  rent  or  rents  as  the  same  house  or  houses,  shops,  warehouses,  cellars,  or  stables, 
or  any  of  them,  were  last  letten  for,  without  fraud  or  covin,  before  the  making  of 
such  lease  :  And  further,  that  every  owner  or  owners,  inheritor  or  inheritors,  of  any 
dwelling-house  or  houses,  shops,  warehouses,  cellars,  or  stables,  or  any  of  them,  within 
the  said  city  and  [437]  liberties,  inhabiting  or  occupying  the  same  himself  or  them- 
selves, should  pay  after  such  rate  or  tithes  as  is  above  said,  after  the  quantity  of  such 
yearly  rent  as  the  same  was  last  letten  for,  without  fraud  or  covin  :  And  further,  if 
any  person  or  persons  had  taken  or  thereafter  should  take  any  mease  or  mansion- 
place  by  lease,  and  the  taker  or  takers  thereof,  his  or  their  executors  or  assigns,  did 
or  should  inhabit  in  any  part  thereof,  and  had,  or  had  within  eight  years  then  last 
past  before  the  said  order,  or  thereafter  would  or  should  let  out  the  residue  of  the 
same,  then  and  in  such  cases  the  principal  farmer  or  farmers,  or  first  taker  or  takers 
thereof,  his  or  their  executors  or  assigns,  should  pay  his  or  their  tithes  after  the  rate 
aforesaid  according  to  his  or  their  quantity  therein,  and  that  his  or  their  executors, 
assignee,  or  assigns,  should  pay  his  or  their  tithes  after  the  rate  above  said,  according 
to  the  quantity  of  their  rent  by  the  year  ;  and  that  if  any  person  or  persons  had  or 
should  take  divers  mansion-houses,  shops,  warehouses,  cellars,  or  stables  in  one  lease, 
and  let  or  should  let  out  one  or  more  of  the  said  houses,  and  had  kept  one  or  more  in 
his  or  their  own  hands,  and  inhabit  in  the  same,  that  then  the  said  taker  or  takers, 
and  his  or  their  executors  or  assigns,  should  pay  his  or  their  tithes  after  the  rate  above 
said,  according  to  the  quantity  of  the  yearly  rent  of  such  mansion-house  or  houses 
retained  in  his  or  their  hands,  and  that  his  assignee  or  assigns  of  the  residue  of  the 
said  mansion-house  or  houses  should  pay  his  or  their  tithes  after  the  rate  aforesaid, 
according  to  the  quantity  of  their  yearly  rents  :  And  further,  if  such  farmer  or  farmers, 
or  his  or  their  assignees,  of  any  numsion-house  or  houses,  warehouses,  shops,  cellars, 
or  stables,  had  [438]  at  any  time  within  eight  years  then  last  past,  or  should  there- 
after let  over  all  the  said  mansion-house  or  houses  contained  in  his  or  their  lease  to 
one  person  or  to  divers  persons,  that  then  the  inhabitants,  lessees,  or  occupiers  of  them, 
and  everyof  them, should  pay  their  tithes  after  the  rate  of  such  rents  as  the  inhabitants, 
lessees,  or  occupiers,  and  their  assignee  or  assignees,  had  been  or  should  be  charged 
withal,  without  fraud  or  covin  :  And  further,  if  any  dwelling-house  within  eight 
years  then  last  past  was  or  should  be  thereafter  converted  into  a  warehouse  or  store- 
house, or  such  like,  or  if  a  warehouse,  store-house,  or  such  like,  within  the  said  eight 
years,  was  or  should  tliereafter  be  converted  into  a  dwelling  house,  that  then  the 
occupiers  should  pay  tithes  for  the  same  after  the  rate  above  declared  of  mansion- 
house  rents  :  And  further,  that  every  principal  house  or  houses,  with  (|Uay  or  wharf 
belonging  to  the  same,  should  pay  after  the  like  rate  of  their  rents  as  aforesaiil.  the 
third  penny  abated ;  and  that  other  wharfs  belonging  to  houses  having  uo  crane  or 
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gilihpt  should  pay  for  his  tithes  as  should  be  paid  for  mansion-houses  in  form  afore- 
said :  And  further,  that  where  any  mansion-house,  with  a  shop,  stable,  warehouse, 
wharf,  with  crane,  timber-yard,  tenter-yard,  or  garden  belonging  to  the  same,  or  as 
parcel  of  the  same,  was  or  should  be  occupied  together,  that  if  the  .same  should  be 
thereafter  severed  and  divided,  or  at  any  time  within  eight  years  then  last  ])ast  were 
severed  and  divided,  that  theti  the  farmer  or  farmers,  occupier  or  occupiers  thereof, 
should  pay  such  tithes  as  is  above  said  for  such  shops,  stables,  warehouses,  wharfs, 
with  crane,  timber-yard,  tenter-yard,  or  garden  aforesaid,  so  severed  and  [439]  divided, 
after  the  rate  of  their  several  rents  thereupon  reserved  :  And  further,  that  the  said 
citizens  and  inhabitants  should  pay  their  tithes  quarterly,  that  is  to  say,  at  tlie  Feast 
of  Easter,  the  Nativity  of  St.  John  the  Baptist,  the  Feast  of  St.  I\iichael  the  Archangel, 
and  the  Nativity  of  our  Ijord,  by  even  portions  :  And  further,  that  every  householder 
paying  10s.  rent  and  above  should,  for  him  or  herself,  be  discharged  of  their  four 
offering  days  ;  but  his  wife,  children,  servants,  or  others  of  their  family,  taking  the 
rights  of  the  Church  at  Easter,  should  pay  '2d,  for  their  four  offering  days  yearly  ; 
and  it  was  thereby  provided  and  decreed,  that  if  any  house  or  liouses  that  then  had 
or  thereafter  should  be  let  for  10s,  rent  by  the  year,  or  more,  be,  or  liad  within  eight 
years  then  last  past,  or  thereafter  should  be  divided  and  leased  into  small  parcels  or 
members,  yielding  le,ss  yearly  rent  than  10s,  by  the  year,  that  then  the  owner  or 
owners,  if  he  or  they  dwell  in  any  part  of  such  house,  or  else  the  principal  lessee  or 
lessees,  if  the  owner  or  ownei's  do  not  dwell  in  some  part  of  the  same,  should  thence- 
forth pay  for  his  or  their  tithes  after  such  rate  of  r#nt  as  the  same  house  was  accustomed 
to  be  let  for  before  such  division  or  dividing  into  parts  or  members,  and  the  under- 
farmer  or  farmers,  lessee  or  lessees,  to  be  discharged  of  all  tithes  for  such  small  parcels, 
parts,  or  members  rented  at  less  yearly  rent  than  IDs.  by  the  year,  without  fraud  or 
covin,  paying  '2d.  yearly  for  four  offering  days  :  And  it  was  thereby  provided  that 
the  decree  should  not  extend  to  houses  of  great  men,  or  noblemen  or  noblewomen, 
kept  in  their  own  hands,  and  not  letten  for  any  rent  which  in  times  past  had  paid 
no  tithes,  so  long  as  they  should  so  continue  unletten,  nor  to  [440]  any  halls  of  crafts 
or  companies  so  long  as  they  should  be  kept  unletten,  so  that  the  said  halls  in  times  past 
had  not  used  to  pay  any  tithes  :  And  it  was  thereby  decreed,  that  where  less  sum  than 
after  IG^d.  in  the  10s.  rent,  or  less  sum  than  2s.  9d.  in  the  20s.  rent,  had  been  accus- 
tomed to  be  paid  for  tithes,  that  then  in  such  cases  the  said  citizens  and  inhabitants 
should  pay  but  only  after  such  rate  as  had  been  accustomed  :  And  it  was  thereby  also 
provided  and  decreed,  that  if  any  person  or  persons  should  take  any  tenement  for 
a  less  rent  than  'it  was  accustomed  to  be  letten  for,  by  reason  of  great  ruin  or 
decay,  burning,  or  such  like  occasions  or  misfortunes,  that  then  such  person  or 
persons,  his  executors  or  assigns,  should  pay  tithes  only  after  the  rate  of  the  rent 
reserved  in  his  or  their  lease,  and  none  otherwise,  as  long  as  the  same  lease  should 
endure. 

The  bill  further  stated,  that  the  decree  was  sometime  after  the  making  thereof, 
or  must  at  this  distance  of  time,  and  after  the  same  had  been  since  the  making  thereof 
acted  upon,  be  presumed  to  have  been  duly  enrolled  in  the  Court  of  Chancery  ; 
for  the  bill  stated,  that  ever  since  the  passing  and  making  of  the  said  last-mentioned 
Act  of  Parliament  and  decree,  the  same,  or  the  directions  of  the  said  decree,  had  been 
observed  and  obeyed  by  the  citizens  and  inhabitants  of  the  said  city  of  London,  and 
in  particular  by  the  inhabitants  and  occupiers  of  houses  and  tenements  within  the 
said  rectory  and  parish  of  St.  Helen's,  Bishopsgate,  aforesaid,  or  the  titheable  places 
thereof  ;  and  that  the  said  citizens  and  inhabitants  of  the  city  of  London  had,  con- 
formably thereto  or  in  pursuance  thereof,  paid  their  tithes  at  or  after  the  rate  in  the 
said  decree  mentioned,  except  [441]  in  those  cases  in  which  such  citizens,  inhabitants, 
or  occupiers  were  thereby  specially  declared  to  be  exempted,  or  liable  to  a  different 
sum  or  rate  in  respect  of  tithes,  or  in  cases  where,  by  agreement,  a  less  sum  than 
2s.  9d.  in  the  pound  has  been  accepted  and  paid.  The  bill  then  stated,  that  by  virtue 
of  the  Act  of  Parliament  and  the  decree  the  rector  for  the  time  being  of  the  parish 
of  St.  Helen's  became  and  was,  and  that  the  Appellant  as  such  present  I'ector  then 
was  entitled  to  receive  and  be  paid  all  money  due  and  payable  for  and  in  respect  of 
the  tithes,  oblations,  and  dues  arising  and  payable  by  the  inhabitants  and  occupiers 
of  houses,  shops,  warehouses,  cellars,  stables,  edifices,  buildings,  wharfs,  and  quays 
within  the  said  iiarisli  of  St.  Helen's,  Bishopsgate,  at  and  after  the  rates  expressed 
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and  directed  to  be  paid  in  and  by  the  said  decree  ;  (that  is  to  say,)  for  every  10s.  rent 
by  the  year  of  all  houses,  shops,  warehouses,  cellars,  and  stables  within  the  said  parish, 
16^d.,  and  for  every  20s.  rent  by  the  ye<ir  of  all  houses,  shops,  warehouses,  cellars, 
and  stables  within  the  said  parish.  'Js.  9d.,  subject,  however,  to  certain  particular 
abatements  in  the  .said  decree  mentioned  and  specified,  and  particularly  to  an  abate- 
ment of  every  third  penny  respectively,  as  to  certain  principal  houses  with  quay 
and  wharf,  having  any  crane  or  gibbet  belonging  to  the  same,  situate  within  the 
said  parish. 

The  bill  then  proceeded  to  state  that  the  Respondent  John  Vincent  Furrier  had, 
since  the  25th  of  March,  1822,  up  to  and  until  the  25th  day  of  March  then  last  pa,st, 
been  in  the  possession  or  occupation  of  a  messuage  or  dwelling-house,  hereditaments 
and  premises,  situate  at  a  place  now  called  St.  Helen's  Place,  within  the  said  rectory  and 
parish,  at  and  under  a  certain  yearly  rent,  or  reservation  in  the  nature  of  [442] 
rent,  which  had  been  or  was  formerly  or  theretofore,  or  at  some  time  or  times,  paid 
or  reserved  or  made  payable  for  and  in  respect  of  the  said  messuage  or  dwelling-house, 
hereditaments,  and  premises,  or  of  some  other  houses,  edifices,  or  buildings,  which 
formerly  or  theretofore  were  erected  and  stood  upon  the  site  of  the  said  messuages 
or  dweliing-houses,  hereditaments,  and  premises  then  in  the  possession,  occupation, 
or  holding  of  the  said  Respondent,  or  upon  the  same  piece  or  parcel  of  land  or  ground 
on  which  the  said  messuage  or  dwelling-house,  hereditaments,  and  premises  had 
been  since  erected  or  built,  or  then  stood,  and  therefore  during  the  time  the  said 
messuage  or  dwelling-house,  hereditaments,  and  premises  were  in  such  occupation 
or  possession  of  the  said  Respondent,  the  tithes,  or  payments  in  lieu  of  tithes,  were 
and  the  same  then  were  payable  by  him  to  the  Appellant  as  such  impropriate  rector 
of  the  said  parish  of  St.  Helens,  Bishopsgate,  as  aforesaid,  for  and  in  respect  of  the 
said  messuage  or  dwelling-house,  hereditaments,  and  premises,  in  manner  directed 
bv  the  said  decree,  and  in  proportion  to  the  rent  then  paid  or  payable  for  the  same, 
or  the  payment  made  in  the  nature  or  in  lieu  of  rent  for  the  same  during  such  time. 
The  bill  further  stated  that  the  Respondent  had  himself,  and  all  former  owners  and 
occupiers  of  the  messuage  or  premises  then  occupied  by  him  or  the  messuages  erected 
and  built  upon  the  site  thereof,  and  upon  the  piece  or  parcel  of  land  or  ground  on 
which  the  same  messuage  and  premises  had  been  since  erected  and  built  and  then 
stood,  always,  or  at  various  times  since  the  said  last-mentioned  Act  of  Parliament 
and  decree  were  made,  and  conformably  to  or  in  pursuance  [443]  and  by  virtue 
thereof,  paid  to  the  former  rectors  for  the  time  being  tithes  or  tithe  rate  for  the  said 
messuages  and  premises,  at  the  rate  in  the  said  decree  and  therein-before  mentioned, 
or  at  some  less  rate,  either  by  agreement  or  by  the  indulgence  of  such  rector,  in  dis- 
charge and  satisfaction  of  and  for  the  tithe  or  rate  in  the  said  decree  mentioned  ;  and 
that  the  sums  of  money  accrued  and  become  due  and  payable  for  or  on  account  of 
the  said  tithe  or  dues  of  or  in  respect  of  the  said  messuage  or  dwelling-house,  here- 
ditaments, and  premises  in  the  occupation  or  possession  of  the  said  Respondent  had 
not,  nor  had  any  part  thereof  since  Lady-day,  1822,  been  paid  to  the  said  Appellant,  or 
to  any  person  by  his  order,  or  to  his  use,  and  there  was  then  a  sum  of  money  in  respect 
of  seven  quarterly  payments  of  tithes  of  the  said  messuage  or  dwelling-house,  heredita- 
ments, and  premises  due  and  owing  to  the  said  Appellant  by  the  said  Respondent : 
that  the  Appellant  had  applied  to  the  said  Respondent,  and  requested  him  to  account 
for  and  to  pay  to  the  Appellant  the  money  due  to  him  in  respect  of  the  said  tithes 
or  dues,  and  requested  him  to  disclose  the  yearly  and  other  rents  paid  by  him  the 
said  Respondent  for  the  messuage  or  dwelling-house,  hereditaments  and  premises, 
which  then  were,  or  since  March  25th,  1822,  had  been  in  possession,  occupation, 
or  holding  of  hirji  the  said  Respondent  ;  and  in  case  no  rent  was  paid  or  payable  by 
him  the  Respondent  for  or  in  respect  of  the  said  premises,  then  to  set  forth  and  dis- 
cover at  and  under  what  yearly  and  other  rents  the  same  were,  and  when  last  pos- 
sessed and  occupied,  and  to  account  to  the  Appellant  for  and  pay  to  him  what  was 
justly  due  from  the  Respondent  for  such  [444]  tithes  and  dues,  but  that  the 
Respondent  had  refused  so  to  do. 

The  bill  charged  (amongst  other  things)  that  the  tithes  or  dues  were  payable, 
and  that  the  amount  of  the  several  sums  to  be  paid  by  the  Respondent  ought  to  be 
calculated  and  computed  after  the  rate  and  in  manner  directed  by  the  said  decree, 
according  and  in  proportion  to  the  present  improved  or  last  known  rent  or  rents, 
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or  vahio  of  the.  said  messuage  or  dwelling-house,  liereditameiits,  and  jireniises,  and 
not  othiM-wise  or  in  any  other  manner  :  And  the  bill  further  eliarged,  tliat  tJKH'c 
was  not  and  were  not  any  customary  or  prescriptive  sum  or  sums  of  money  due  and 
payable  for  the  said  messuage,  dwelling-house,  hereditaments,  and  premises,  other 
than  and  according  to  the  rate  in  the  said  decree  mentioned.  The  bill  fu  rther  charged, 
that  the  Respondent  previously  to  the  25th  of  March,  18"22,  and  that  the  former 
occupiers  of  the  messuage  or  dwelling-house,  hereditaments,  and  premises  then  in 
the  occupation  of  the  said  Respondent,  always  or  at  manj'  times  since  the  passing 
of  the  said  Act  of  Parliament  and  making  the  said  decree,  and  in  pursuance  thereof, 
rendered  and  paid  to  the  rector  for  the  time  being  of  the  said  parish  of  .Saint  Helen, 
Bishopsgate,  tithes  or  tithe  dues,  calculated  at  2s.  9d.  in  the  pound,  on  the  then  yearly 
rent  of  the  said  messuage  or  dwelling-house,  hereditaments,  and  premises,  or  made 
or  paid  a  compensation  for  the  same.  The  bill  alleged  that  the  Respondent  pretended 
that  the  decree  never  was  enrolled,  and  was  therefore  not  binding  on  him  or  any  of  the 
citizens  and  inhabitants  of  the  city  of  London,  and  that  the  decree  never  had  been 
confirmed  or  recognized  as  law  in  [445]  any  court  of  justice,  and  had  never  been 
enforced,  acted  upon,  and  complied  with  in  any  manner  whatever  ;  whereas  the 
Appellant  charged  that  the  decree  was  duly  enrolled,  and  that  by  some  accident  which 
could  not,  at  this  distance  of  nearly  three  hundred  years,  be  accounted  for  or  ascer- 
tained, the  said  original  decree  and  the  enrolment  thereof  had  been  destroyed  or  lost, 
and  the  said  original  decree  or  the  enrolment  thereof  could  not  then  be  found  or 
produced. 

The  Appellant  further  charged,  that  the  Act  of  Parliament  and  decree  had  at  all 
times  since  the  making  thereof  been  accepted,  recognized,  enforced,  and  acted  upon 
as  the  established  and  existing  law  and  custom  relating  to  tithes,  or  dues  relating 
thereto,  to  be  paid  by  the  citizens  of  London,  and  by  persons  holding  or  occupying 
houses,  messuages,  and  premises  within  the  said  city  and  its  liberties,  and  in  par- 
ticular in  the  said  parish  of  St.  Helen.  Bishopsgate  ;  and  that  ever  since  the  making 
and  passing  the  said  Act  of  Parliament  and  decree  the  same  had,  and  then  had,  the 
force  and  effect  of  an  Act  of  Parliament,  and  that  the  said  Respondent  ought  to  pay 
his  tithes  accordingly. 

The  bill  further  charged,  that  the  Act  of  Parliament  and  decree  were,  at  some 
short  time  after  the  making  of  the  decree,  duly  entered  and  copied  in  a  register  book 
kept  by  Bonner,  then  Bishop  of  London,  wherein  the  rights  and  property,  affairs 
and  transactions,  of  and  relating  to  the  see  of  London,  and  the  deeds  and  papers  re- 
lating thereto  from  the  year  1539  to  the  year  1559,  were  registered,  and  wliich  book 
was  then  deposited  and  preserved  in  the  Cathedral  Church  of  St.  Paul  in  the  city  of 
London  ;  and  that  it  appeared  by  the  copy  of  an  indorsement  on  the  decree  copied 
and  [446]  entered  in  the  same  book,  and  that  the  fact  was,  that  the  decree,  duly 
signed  and  sealed  by  the  persons  who  made  the  sanie,  was  on  the  25th  day  of  the 
said  month  of  February,  1545,  delivered  to  Bishop  Bonner  by  the  Archbishop  and 
the  other  persons  who  made  the  same,  and  that  the  Bishop  on  the  25th  day  of 
February,  1545,  delivered  the  said  decree  to  his  registrar  for  safe  custody,  and  that 
the  same  was  accordingly  so  kept  and  preserved. 

The  bill  further  charged,  that  the  Bishop,  as  the  head  and  superintendent  of  the 
clergy  of  the  city  of  London,  was  the  proper  person  to  have  the  custody  of  the  decree  ; 
and  that  the  decree  had  been  constantly  printed  by  the  King's  printers  along  with 
the  existing  statutes  of  this  realm,  and  as  forming  part  of  the  said  Act  of  Henry  VIII., 
and  as  having  been  duly  made  in  pursuance  of  the  said  Act  ;  and  that  the  decree 
had  been  uniformly  received  and  acted  upon  in  the  courts  of  justice  in  this  kingdom, 
and  considered  by  the  King's  Judges  in  all  times  since  the.  making  thereof  as  a  valid 
and  existing  decree,  and  as  having  been  duly  made  and  enrolled,  and  as  having  the 
force  and  effect  of  an  Act  of  Parliament  ;  and  that  many  decrees  and  orders  of  the 
King's  court  of  justice  had  been  made  and  founded  on.  pursuant  to  the  said  Act  of 
Parliament  and  decree  ;  and  that  the  citizens  and  inhabitants  of  the  city  of  London 
had  been  ordered,  decreed,  and  adjudged  to  pay  their  tithes  at  and  after  the  rate 
of  2s.  9d.  in  the  pound,  calculated  on  the  yearly  rate  and  value  of  the  houses  and 
premises  in  their  occupation  respectively,  according  to  the  decree  and  the  true 
intent  and  meaning  thereof  ;  and  that  the  citizens  and  inhabitants  of  the  city  of 
London  had  paid  their  tithes  accordingly  pursuant  thereto,  except  in  certain  parishes 
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witliiii  [447]  the  liberty  of  the  said  eity,  wliieh  were  exempted  by  Act  of  Parliament 
after  the  fire  of  London. 

The  Appellant  further  charged,  that,  except  by  force  of  the  said  Act  of  Henry  VllJ. 
and  decree,  the  clergy  of  London  had  not  received  and  were  not  entitled  to  receive 
any  tithes  or  any  payment  in  respect  of  tithes  :  And  the  bill  further  charged,  that 
a  prior  Act  of  tlie  27th  year  of  King  Henry  Vl'IL,  relating  to  the  tithes  in  the  city  of 
London,  had  been  held  to  have  been  repealed  by  the  said  Act  of  the  37th  of  Henry 
VHL  ;  and  that  the  said  Act  of  the  27th  of  Henry  VHL  had  never,  since  the  passing 
of  the  said  Act  of  the  .37th  of  Henry  VHL  and  the  making  tlie  said  decree,  been  in 
any  manner  acted  on  or  observed,  and  been  deemed,  taken,  or  considered  to  be  a  valid 
and  subsisting  Act,  as  it  would  have  been  in  case  the.  said  decree  had  not  been  duly 
made  and  enrolled. 

The  Appellant  further  charged  and  insisted  that  it  was  not  necessary  at  that  dis- 
tance of  time  to  produce  or  prove  the  actual  enrolment  of  the  said  decree,  but  that 
such  enrolment  ought  to  be  presumed  ;  and  if  the  same  were  not  actually  enrolled, 
yet  the  said  decree,  liaving  been  so  recognized,  acted  upon,  adopted,  and  received, 
ought  to  be  treated  and  considered  of  the  same  force  and  effect  as  if  the  actual  enrol- 
ment were,  extant  and  produced  :  And  the  bill  charged,  that  the  Respondent  liad  in 
his  possession  or  power  books,  accounts,  and  documents  by  which  the  matters  in  the 
bill  might  appear,  but  which  he  refused  to  produce. 

The  bill  therefore  prayed  that  an  account  might  be  taken,  under  the  direction 
and  decree  of  the  Court,  of  all  sums  of  money  due  and  owing  to  the  Appellant  from 
the  Respondent  for  or  in  respect  [448]  of  the  said  tithes  or  dues  on  account  of  the 
messuage  or  dwelling-house,  hereditaments,  and  premises,  held  or  occupied  by  the 
Respondent  within  the  said  rectory  or  parish,  or  the  titheable  places  thereof,  from 
and  since  the  25th  of  March,  1822,  after  the  rate  of  2s.  9d.  in  the  pound  of  the  present 
rent  or  value  of  the  .said  dwelling-house  and  premises,  or  at  such  other  rate  as  the 
Appellant  should  be  found  to  be  justly  entitled  to  ;  and  that  the  Respondent  might 
be  decreed  to  pay  to  the  Appellant  what,  on  the  taking  of  the  .said  account,  should  be 
found  to  be  justly  due  to  the  Appellant  for  or  in  respect  of  such  tithes,  the  Appellant 
waiving  penalties  in  the  usual  manner. 

To  this  bill  the  Respondent  filed  his  answer  on  the  17th  of  March.  1825,  by  which 
he  stated  that  the  Appellant  was  not,  to  his  belief,  seised  of  or  entitled  to  the  rectory 
impropriate  of  the  parish  of  St.  Helen,  nor  entitled  to  any  of  the  rights  thereunto 
belonging,  nor  entitled  to  the  tithes  or  other  dues  claimed  in  the  bill,  inasmuch  as 
the  Respondent  said,  he  was  informed  and  believed  that  the  said  church  was  not  at 
any  time  appropriated  to  any  religious  house  or  body  ;  and  as  evidence  thereof  he 
,said,  he  was  informed  and  believed  that  an  ancient  convention  touching  the  said 
church  had  been  entered  into  many  centuries  ago,  to  the  following  effect,  as  translated 
from  the  Latin  ;  (that  is  to  say,)  "  This  is  the  convention  between  the  Chapter  of  St. 
"  Paul's  and  Ranulph  and  Robert  his  son  ;  that  Ranulph  and  Robert  grant  to  the 
"  Canons  of  St.  Paul  the  church  of  St.  Helen  for  their  joint  lives,  to  render  yearly 
"  12d.  ;  but  upon  their  deaths  any  third  person  of  their  kindred  whom  they  shall  choose 
"  shall  hold  the  aforesaid  [449]  cluirch,  rendering  2s.  per  annum  to  the  same  brothers  ; 
"  but  such  third  person  being  also  deceased,  the  same  church  shall  remain  to  the 
"  Canons,  discharged  of  all  incumbrances,  quietly  and  free." 

The  Respondent  further  said,  he  was  informed  and  believed  that  in  the  year  1181 
the  Canons  of  St.  Paul's  were  rectors  of  the  church  of  St.  Helen,  and  that  the  said 
church  paid  12d.  for  synodals  and  12d.  for  diaconals  ;  and  that  a  great  many  years 
ago,  when  one  Alured  was  Dean  of  St.  Paul's,  another  convention  or  agreement  was 
made  between  the  then  Dean  and  Chapter  of  St.  Paul's  and  William  the  son  of  William 
the  goldsmith,  patron  of  the  church  of  St.  Helen's,  and  the  Prioress  and  Nuns  of  the 
late  priory  of  St.  Helen's,  to  the  following  effect :  "  Know  all  men  by  these  presents, 
"  that  I.  Alured,  Dean  of  St.  Paul,  and  the  Chapter  of  the  said  church,  have  granted 
"  to  William  the  son  of  William  the  goldsmith,  the  patron  of  the  church  of  St.  Helen's, 
"  London,  that  he  may  constitute  in  the  same  church  nuns  there  for  ever  to  serve 
"  God,  and  that  he  may  confer  the  right  and  patronage  of  the  .said  church  which  was 
"  granted  to  him  by  our  predecessors  to  the  nunnery  established  there  ;  but  it  should 
"  be  confirmed  to  the  nunnery  in  such  manner,  that  whoever  shall  administer  there 
"  under  the  appointment  of  the  prioress,  after  her  election  shall  have  been  made  by 
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"  tlic  saiil  eollcgiati!  bod}-  <>(  nuns,  lu'  may  \ic  pri!Sontfd  to  the  Dean  and  CliuiJtor,  as 
"  well  for  the  afoi-psaid  church  itself,  also  for  the  payment  of  lialf  a  mai'k  aiimially 
"  within  eight  days  of  Easter,  and  for  the,  nonalienation  of  the  right  [450]  of  patronage, 
■'  and  for  the  nonsubjecting  themselves  to  the  juiisdiction  of  any  other  collegiate 
body  ;  we  grant  also,  as  far  as  we  have  the  power,  that  the  nunnery  there  established 
"  may  convert  to  their  own  use  all  the  obventions  of  the  above-mentioned  church, 
except  the  aforesaid  pension  ;  also,  that  the  said   nunnery  shall   bear  all  eiMscopal 
burthens  belonging  to  the  said  church  ;   but  if  in  the  place  aforesaid,  by  some  un- 
foreseen event,  there  could  cease  to  be  the  jtresent  abode  and  establisinnent  of  nuns, 
"  we  have  granted,  that  the  religious  men  shall  be  there  establislietl  witli<j\it  any  let 
"  or  hindiance,  according  to  the  manner  which  has  been  above  expressetl  concerning 
"  the  establishment  of  the  nuns,  and  that  they  niay  be  held  bound  in  a  similar  manner 
to  the  Dean  and  Chapter  of  St.  I'aul's." 
The  Respondent  by  his  answer  further  stated,  that  he  was  informed  and  believed 
that  the  Dean  and  Chapter  of  the  Cathedral  Church  of  8t.  Paul's  then  and  for  many 
centuries  had  the  right  of  patronage  and  advowson  of  the  said  church,  or  if  the  same 
should  have  been  legally  appropriated  to  the  vicarage  thereof,  and  if  it  should  be 
established  that  the  said  church  had  been  duly  appropriated,  or  that  a  vicarage  had 
been  fully  endowed,  the  Respondent  said,  that  inasmuch  as  he  was  advised  that  the 
rectors  of  all  parishes  in  which  vicarages  were  endowed  were  of  common  right  entitled 
to  the  advowson  of  such  vicarages,  he  submitted  to  the  judgment  of  the  Court,  that 
the  Dean  and  Chapter  of  St.  Paul's  were  such  rectors  ;  and  he  alleged  that  the  Rev. 
James  Blencairne  [451]  was,  on  the  '2"2nd  of  March,  182'2,  and  had  ever  since  been, 
the  minister  or  incumbent  of  the  said  parish,  and  had  officiated  in  the  cure  of  souls, 
and  was  then  commonly  called  the  vicar  of  the  said  jiarish  of  St.  Helen's,  and  that 
the  said  James  Blencairne  paid  the  sum  of  half  a  mark,  or  Gs.  8d.  to  the  Dean  and 
Chapter  of  St.  Paul's. 

The  Respondent  by  his  answer  further  stated,  that  James  Blencairne  was  entitled 
to  a  suitable  income  as  the  incumbent,  and  that  he  did  not  receive  on  an  average  for 
three  years  prior  to  July,  1822,  (exclusive  of  monies  for  sermons  and  voluntary  gifts 
or  offerings  from  the  parishioners,)  more  than  from  £15  or  £20  a  year;  that  the 
parishioners  had  proposed,  in  the  year  1822  and  1823,  to  give  the  sum  of  £100  a  year, 
to  be  raised  by  a  rate,  and  that  he,  the  Respondent,  acquiesced  in  such  arrangement, 
and  paid  his  share  of  the  said  sum  of  £100,  and  £100  for  the  two  years  ending  Easter 
or  July,  182.3  ;  and  the  Respondent  insisted  that  James  Blencairne  received  such 
several  sums  in  lieu  of  all  dues  to  which  he,  as  the  ecclesiastical  parson  or  vicar  of  the 
said  parish,  was  entitled  ;  and  that  the  Appellant,  being  a  layman,  (even  if  he  was 
rector  of  the  .said  parish.)  was  not  on  the  2.'3th  of  March,  1822,  or  at  any  time  since, 
entitled  to  any  Easter  or  other  offerings,  or  ecclesiastical  dues,  payable  ratione  altaris 
of  the  said  church  of  St.  Helen's  aforesaid  ;  and  the  Respondent  said,  he  was  informed 
and  believed  thatthe  Appellant  had  no  seizin  of  the  churchor  the  chancel  of  the  church, 
nor  any  glebe  in  the  parish,  and  was  not  liable  to  the  repairs  of  the  chancel ;  for  the 
Respondent  said,  he  was  informed  that  other  pensons  claimed  to  receive  certain  cus- 
[452]-tomary  payments  in  lieu  of  tithes  in  the  said  parish,  not  as  the  Appellant's 
agent  or  collector,  but  in  their  own  right. 

The  Respondent  denied  that  the  Appellant  was  entitled  to  receive  or  enjoy  the 
tithes,  rates  for  tithes,  or  customary  payments  alleged  by  the  bill  to  be  due  and  payable 
by  the  citizens  and  inhabitants  of  their  respective  houses  and  premises  within  the 
parish,  according  to  the  Act  of  l^arliament  in  the  bill  mentioned ;  but  whether  the 
Appellant  was  or  not  entitled  to  any  of  the  customary  payments  payable  in  the  parish 
he  did  not  know. 

The  Respondent  said,  he  had  been  informed  and  believed  that  the  Act  of  Parliament 
of  the  37th  year  of  the  reign  of  Henry  VIII.  had  been  made,  but  he  did  not  know, 
and  could  not  set  forth  as  to  his  belief  or  otherwise,  whether  such  decree  as  in  the 
-said  bill  mentioned  was  made  pursuant  to  the  said  Act  of  Parliament,  save  as  he 
had  heard  statements  made  in  relation  to  such  a  decree  having  Ijeen  made,  but 
how  far  such  statements  were  accurate  he  was  unable  to  set  forth  ;  however, 
he  said,  that  according  to  the  best  of  the  information  he  had  been  able  to  obtain 
on  the  subject,  such  decree,  if  ever  made,  was  not  duly  or  otherwise  enrolled  in 
this  court  of  Record  ;  and  that  after  diligent  search  had  been  made  for  the  same  no 
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decreo  to  such  purport  or  effect  could  he  found  enrolled  in  the  King's  Court  of 
C'hancery. 

The  Respondent  submitted,  tliiit  the  enrolment  of  record  in  the  High  Court  of 
Chancery  of  the  decree  or  ordei-  contemplated  hy  the  said  Act  was  provided  in  order 
to  prevent  any  surreptitious  order  or  decree  being  imposed  upon  the  citizens  [453] 
and  inhabitants  of  London  under  and  hy  virtue  of  the  said  Act,  by  reason  that  the 
laws  of  the  land  and  usages  of  the  said  court  required,  that  before  any  such  decree 
could  be  enrolled,  the  same  being  to  be  an  instrument  under  the  hand  and  seal  of 
certain  subjects  of  his  then  Majesty,  the  signature  and  seal  of  one  at  least  of  the  parties 
signing  and  sealing  the  said  contemplated  decree  vrould  be  by  such  laws  and  usages 
required  to  be  acknowledged  and  proved  before  the  Master  of  the  Rolls  or  one  of  the 
Masters  of  the  said  Court ;  and  that  such  decree  being  an  instrument  to  be  under  the 
hand  and  seal  of  subjects  would,  had  it  been  enrolled  pursuant  to  the  said  Act,  then 
be  enrolled  on  certain  rolls  or  enrolments  of  the  said  Court  called  the  close  rolls  of  the 
Chancery,  which,  from  the  time  of  their  commencement  to  the  present  time,  were 
kept  in  the  Tower  of  London  or  in  the  Rolls  Chapel ;  and  which  rolls  were,  as  the 
Respondent  was  informed  and  believed,  then  Extant,  uncancelled,  and  undefaced  in 
their  regular  order  and  series  from  the  time  of  their  commencement  to  this  time  ; 
and  an  inventory  and  index  to  the  said  Rolls,  coeval  with  the  same,  and  containing 
the  parties  names  and  description  of  every  instrument  there  enrolled,  were  also,  as 
the  Respondent  was  informed  and  believed,  then  extant,  uncancelled,  and  undefaced, 
and  in  regular  order  and  series  ;  and  he  therefore  submitted  and  insisted,  that  such 
alleged  decree  could  not  be  presumed  to  have  been  enrolled,  and  the  enrolment  lost 
or  destroyed  ;  and  lie  submitted,  that  inasmuch  as  such  decree  had  not  been  enrolled, 
this  Court  would  not  presume,  entirely  contrary  to  the  fact,  that  it  had  been  enrolled. 

[454]  The  Respondent  by  his  answer  further  said,  he  did  not  believe  that  since  the 
making  of  said  alleged  decree,  or  during  any  part  of  the  time  since  the  said  Act,  the 
directions  of  the  said  alleged  decree  had  been  observed  and  obeyed  by  the  citizens 
and  inhabitants  of  the  said  city  of  London,  although  he  said  he  had  heard  that  in 
some  few  instances  such  a  decree  had  been  insisted  on  of  late  years  as  a  binding  decree  ; 
but  he  denied,  to  the  best  of  his  knowdedge  and  belief,  that  the  inhabitants  of  the 
parish  of  St.  Helen's  had,  in  conformity  to,  and  in  pursuance  of  the  said  alleged  decree, 
paid  their  tithes  at  and  after  the  rate  therein  mentioned,  except  as  the  said  alleged 
decree,  or  any  other  payment  in  lieu  of  tithes,  as  therein-after  mentioned,  and  in 
the  schedule  thereto  annexed,  set  forth. 

The  Respondent  stated,  that  in  case  the  said  decree  had  been  duly  enrolled  and 
was  binding,  the  same  would  not  have  been  submitted  to,  nor  have  been  applicable 
to  nor  binding  on  the  said  parish  of  St.  Helen's  ;  for  he  said,  it  appeared,  by  the  said 
Act  and  alleged  decree,  that  the  same  was  meant  to  apply  to  parishes  of  which  only 
one  person  as  parson,  vicar,  or  curate  had  the  cure  of  souls,  and  was  entitled  to  all 
the  tithes,  oblations,  and  other  dues,  and  therefore  the  parishes  wherein  all  the  tithes 
and  oblations,  obventions,  offerings,  and  altarages  were  the  property  of  the  parson 
or  vicar  or  other  person  having  the  cure  of  souls,  which  was  not  the  case,  as  the 
Respondent  believed,  in  the  said  parish,  if  the  said  rectory  had  been  appropriated. 

The  Respondent  said,  he  commenced  tenant  of  a  certain  messuage,  situate  at 
No.  14,  St.  Helen's  Gate,  Bishopsgate-street,  and  an  area  and  yard  [455]  thereunto 
belonging,  on  the  25th  of  March,  1822.  at  the  yearly  rent  of  £130,  and  that  at  the 
time  of  tiling  the  said  bill  he  continued  tenant  at  that  rent.  He  said,  that  no  rent 
or  reservation  in  the  way  of  rent  was  formerly  paid  or  reserved  in  respect  of  the  said 
messuage  or  area,  or  of  or  in  respect  of  any  other  houses,  edifices,  or  buildings  alleged 
by  the  said  bill  to  have  been  formerly  erected  and  standing  on  the  site  of  the  said 
niessuage  or  dwelling-house  :  because  Respondent  said,  he  was  informed  and  believed 
that  no  messuage  or  dwelling-house  or  other  building  was  ever  before  built  or  standing 
upon  the  site  of  the  said  messuage  prior  to  the  year  1822,  and  that  the  site  of  ground 
or  soil  on  which  the  said  messuage  was  built,  and  of  which  the  area  and  yard  thereof 
was  composed,  was  formerly  a  court,  garden,  curtilage,  close,  or  inclosure,  parcel 
of  the  glebe  of  the  church  of  St.  Helen's,  or  otherwise  was  parcel  of  the  possessions 
of  the  said  prioress  and  nuns  who  built  the  said  church,  who,  if  the  same  was  duly 
ap])ropriated,  were  the  rectors  of  the  said  church,  and  the  piece  or  parcel  of  land 
on  which  the  said  Respondent's  house  was  built  was,  as  he  was  informed  and  believed, 
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in  tlip  liaiuls  nncl  mnnnrniice  of  tho  said  prioross  mikI  imiis  nt  tlip  time  of  tlip  dissohi- 
t-ion  of  I  iif  said  priory,  wliich  was  a  greater  priory,  and  dissolved  l)y  the  Act  of  the  .'il.st 
of  Heiii-y  VIH.  ;  and  the  same  ground  or  soil  there  would  he,  hy  reason  of  the  unity 
of  jjossession,  and  ever  since  the  said  Act  of  tlie  37tli  of  Henry  \'lll.  until  the  building 
of  the  same,  exempt  or  discharged  from  the  payment  of  tithes,  or  composition  or 
rates  in  lieu  of  tithes. 

The  Kespondent  further  stated,  tliat  the  said  site  of  land  so  exempt  and  exempted 
from  the  [456]  paj'ment  of  tithes,  as  he  was  informed  and  believed,  was  granted  and 
conveyed  in  fee  to  some  lay  person  and  his  heirs  by  some  former  King  or  Queen 
of  England  ;  and  by  divers  mesne  conveyances  and  assurances,  the  same,  together 
with  the  adjoining  land  and  the  site  of  the  said  priory,  did,  in  the  reign  of  King  Edward 
VI.  or  Queen  Elizabeth,  become  vested  in  the  leather-sellers  company  or  some  other 
person,  for  or  subject  to  certain  charitable  uses  or  tru.sts,  with  a  condition  that  in  case 
of  any  breach  of  the  trusts  the  said  premises  should  vest  in  the  mayor  and  commonalty 
of  the  city  of  London,  subject  to  the  said  charitable  uses  or  trusts.  And  he  believed 
that  the  deeds  and  muniments  which  would  prove  the  exemption  from  tithes  were 
in  the  hands  of  the  said  warden  and  company  of  leather-sellers  ;  that  he  had  applied 
for,  but  could  not  obtain  the  same,  and  was  therefore  unable  to  set  forth  more  par- 
ticularly how  he  made  out  that  the  said  premises  were  always  lawfidly  exempt  from 
the  demand  of  the  Appellant  and  all  other  persons  for  or  in  respect  of  the  payment 
of  any  tithes. 

The  Respondent  denied  that  to  his  knowledge  and  belief,  during  the  time  the 
said  messuage  or  dwelling-house  and  premises  had  been  in  his  occupation,  the  tithes, 
or  yearly  payment  in  lieu  of  tithes,  were  payable  by  him  to  the  Appellant,  as  such 
impropriate  rector  of  the  parish  of  St.  Helen,  Bishopsgate,  for  or  in  respect  of  the 
said  messuage  or  premises  in  the  said  alleged  decree  mentioned,  or  otherwise,  or  that 
the  same  were  payable  by  the  Respondent  in  proportion  to  the  rent.  And  he  denied 
that  he  had  at  any  time,  or  that  any  former  owner  or  occupier  had,  to  the  best  of  his 
knowledge  and  belief,  always  or  at  any  times  or  time  (save  as  [457]  therein  appeared) 
since  the  said  alleged  decree,  and  conformably  to  and  in  pursuance  and  by  virtue 
thereof,  paid  to  the  former  rector  or  pretended  rector  of  the  said  parish  any  tithes 
or  payment  for  the  said  messuage  and  premises  at  the  rate  in  the  said  alleged  decree 
mentioned,  or  at  any  less  rent  or  proportion.  However,  the  Respondent  said  he  had 
been  informed  and  believed  that  a  Mr.  Borrodaile,  who  occupied  the  said  premises 
in  1821,  or  some  prior  years  or  year,  did  pay  some  sums  or  sum  of  money  to  the  Rev. 
Mr.  Cooke,  who  called  himself  rector  of  the  said  parish,  he  having  demanded  the  same, 
and,  as  the  Respondent  had  been  informed  and  believed,  threatened  (if  the  same 
was  not  paid)  to  file  a  bill  in  Chancery  to  recover  2s.  9d.  in  the  pound  on  the  rack- 
rent  of  the  said  house  ;  and  the  Respondent  believed  that  the  said  i\lr.  Cooke  did 
actually  file  a  bill  in  equity  against  an  inhabitant  of  the  said  parish  of  tlie  name  of 
Cooper,  for  the  tithe  of  his  house,  after  the  rate  claimed  by  the  said  Appellant's  bill ; 
but  the  Respondent  said  he  was  informed  and  believed  that  the  said  bill  was  dismissed 
with  costs,  and  he  believed  that  the  said  Mr.  Cooke  did  by  similar  means  induce  some 
other  parishioners  of  the  said  parish  to  pay  sums  of  money  for  tithe  of  their  houses 
not  anciently  or  legally  due  for  the  same. 

The  Respondent  admitted  that,  under  the  circumstances  in  his  answer  stated, 
he  had  not  made  to  the  Appellant  any  payment  for  or  on  account  of  the  messuage 
or  premises  in  his  the  Respondent's  occupation,  and  he  believed  there  were  not  any 
payments  due  to  the  Appellant  on  account  thereof  ;  however,  he  said  he  had  been 
informed  and  beheved,  that  before  the  filing  the  [458]  Appellant's  bill  of  complaint, 
a  person,  who  stated  himself  to  be  agent  to  the  Appellant,  did  demand  of  the  Re- 
spondent's partners  or  clerks  at  the  counting-house  in  St.  Helen's  Place  some  sum 
of  money  (he  believed  ten  guineas)  as  for  a  year's  tithes  of  the  said  messuage  and 
premises  :  And  the  Respondent  said,  he  was  informed  and  believed  that  such  person 
was  told  by  the  Respondent's  partners  or  clerk,  that  if  such  person  would  state  such 
demand  to  the  Respondent's  legal  adviser  (whose  address  was  given),  and  produce 
the  title  of  the  said  appellant  to  demand  the  same,  and  such  legal  adviser  was  of  opinion 
the  demand  was  lawful,  the  demand  would  be  immediately  paid. 

The  Respondent  further  said,  he  believed  that  the  parish  consisted  of  11.5  dwelling- 
houses  or  thereabouts,  and  in  the  year  1814  consisted  of  112  dwelling-houses  or  there- 
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abouts,  oxclusivp  of  the  nipssuagos  situate  in  Crosby-square  in  tlie  said  parish  ;  and 
he  said,  lie  was  informed  and  beUeved  that  the  several  sums  of  money,  or  custoninry 
payments  in  lieu  of  tithes  therein-after  mentioned,  were  only  legally  due  and  payable 
in  the  said  parish  for  and  in  lieu  of  all  tithes  arising  in  the  said  parish,  and  that  a  list 
or  rental  of  the  several  persons  liable  to  pay  tithes  in  the  said  parish,  and  the  sums 
payable  by  them,  appeared  to  have  been  by  an  order  of  ve.stry  of  the  said  parish,  in 
or  about  the  year  1814,  made  out  and  written  on  parchment,  and  hung  up  in  the 
vestry,  with  a  view  to  perpetuate  the  evidence  thereof  ;  and  that  he  had,  in  a  schedule 
to  the  said  answer,  set  forth  a  copy  thereof,  and  which  customary  payments  were 
a  payment  in  the  aggregate  [459]  amounting  to  the  same  sum,  as  he  was  informed 
and  believed,  was  at  the  passing  of  the  statute  of  the  37th  of  Henry  VIII.,  and  ever 
since  had  been  payable  to  the  person  or  persons  then  and  now  being  rector  or  rectors 
of  the  said  parish,  or  the  vicars  thereof,  or  the  person  or  persons  lawfully  entitled 
to  the  sums  of  money  mentioned  in  the  said  table  or  rental,  in  lieu  of  all  tithes  arising 
in  the  said  parish  from  the  persons  now  occupying  the  sites  of  the  houses  and  premises 
then  in  the  occupation  of  the  several  persons  in  the  said  rental  named,  except  such 
of  the  said  payments  as  had  since  been  lawfully  released  or  conveyed,  by  the  person 
or  persons  having  title  thereto,  to  the  owner  of  the  said  messuages  and  tenements. 

The  Respondent  said,  he  believed  that  the  ecclesiastical  person  having  the  cure 
of  souls  was,  in  the  37th  year  of  the  reign  of  Henry  VIIL,  and  had  ever  since  been, 
and  that  the  said  Rev.  James  Blencairne  then  was  as  such  entitled  to  all  oblations, 
obventions,  altarages,  Easter  ofl'erings,  and  all  other  ecclesiastical  dues  payable  in 
the  said  parish  by  the  inhabitants  and  occupiers  of  houses  ;  and  the  Respondent  sub- 
mitted, that  such  customary  payments  covered  or  protected  all  messuages  within  the 
said  parish,  whether  built  at  the  time  of  or  subsequent  to  the  said  Act  of  Parliament  ; 
and,  except  as  aforesaid,  he  did  not  know  of  any  customary  payment  or  payments 
for  or  in  lieu  of  tithes  or  dues  in  respect  of  the  messuages  or  premises  in  the  said 
parish. 

The  Respondent,  said,  that  (save  as  in  his  said  answer  appeared)  he  did  not  believe 
that  previous  to  the  25th  of  March,  1821,  any  former  owner  or  occupier  of  the  said 
messuage  and  premises  [460]  at  any  time  since  the  passing  of  the  said  Act  of  Parlia- 
ment, and  making  the  said  alleged  decree,  and  in  pursuance  thereof,  did  render  and 
pay  to  the  impropriate  rector  or  rectors  for  the  time  being  of  the  said  parish  any  tithes 
or  tithe  dues  calculated  at  2s.  9d.  in  the  pound,  or  at  any  other  rate  on  the  then  yearly 
rent  of  the  said  premises,  or  make  any  compensation  or  satisfaction  for  the  same  ; 
and  the  Respondent  said,  he  believed  that  the  said  Act  of  ParUament  and  alleged 
decree  had  not  at  all  times  since  making  the  said  alleged  decree,  or  at  any  times,  except 
in  some  comparatively  recent  instances,  and  then  only  under  the  mistaken  notion  that 
the  same  was  duly  enrolled,  been  accepted,  recognized,  enforced,  and  acted  upon  as  the 
established  and  existing  law  and  custom  relating  to  the  tithes  or  dues  relative  thereto, 
to  be  paid  and  payable  by  the  citizens  and  by  the  inhabitants  of  the  city  of  London, 
and  other  persons  occupying  houses  and  tenements  in  the  said  city  and  its  liberties  : 
And  the  Respondent  denied  that  the  alleged  decree  had  then  the  force  and  effect 
of  an  Act  of  Parliament,  inasmuch  as  the  authority  of  the  same  was,  (and  lie  believed 
very  generally.)  disputed  ;  and  he  submitted,  that  he  ought  not  to  pay  any  tithe 
or  dues  according  to  the  said  alleged  decree. 

The  Respondent  by  his  answer  further  stated,  that  he  did  not  know,  nor  could 
he  set  forth,  as  to  his  belief  or  otherwise,  whether  the  said  Act  of  Parliament  and 
alleged  decree,  or  either  of  them,  were  or  was  or  not  duly  entered  or  copied  in  a  register. 
or  any  other  book  kept  by  Bonner,  then  Bishop  of  London,  or  any  other  person  for 
him  ;  nor  whether  the  affairs  and  traiis-[461]-actions,  and  deeds  and  papers,  or  any 
of  them,  of  and  relating  to  the  see  of  London,  its  rights  and  property,  between  the 
years  1539  and  1559,  had  been  registered  or  preserved  in  such  register  or  book  ;  nor 
whether  such  book  was  or  is  deposited  and  preserved  in  the  cathedral  church  of  St. 
Paul  or  any  other  place  ;  nor  whether  it  did  or  not  appear  by  the  copy  of  an  enrol- 
ment on  the  said  decree,  copied  and  entered  in  the  same  alleged  book  ;  nor  whether 
the  fact  was,  that  the  said  decree  was  duly  signed  and  sealed  by  the  persons  who  made 
the  same,  was  at  any  time  delivered  by  JBishop  Bonner  to  the  Archbishop  in  the  bill 
mentioned,  nor  any  other  persons  ;  nor  whether  the  said  Bishop  did  or-  not,  on  the 
25th  day  of  February,  1545,  or  at  any  other  time,  deliver  the  said  alleged  decree  to 
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his  rcgistnir  or  any  other  person  for  safe  cnstody  ;  and  he  said,  he  did  not  know 
whether  the  said  alleged  decree  had  or  not  heen  constantly  or  at  any  times  printed 
by  the  King's  printer  along  with  the  existing  statntes  of  this  realm. 

The  Respondent  fnrther  said,  he  admitted  that  the  said  Act  of  the  .S7th  Henry  VIII. 
would  have  been  and  then  was  useless  and  nugatory  unless  taken  and  acted  on  or 
in  connexion  with  the  said  alleged  decree,  or  some  other  decree  made  by  pi'oper  persons 
and  duly  enrolled  as  the  Act  required  ;  but  the  Respondent  said,  he  believed  that 
some  decree,  touching  tithes  in  London,  has  been  acted  on  in  some  of  the  courts  of 
justice  in  this  kingdom,  and  considered  by  the  King's  judges  as  a  valid  and  subsisting 
decree,  but  under  a  mistaken  notion,  as  the  Respondent  believed,  that  the  same  had 
been  duly  enrolled:  and  he  insisted,  that  unless  the  Appellant  produced  the  enrol- 
ment of  [462]  the  record  in  the  Court  of  (.'hancery,  or  proving  the  same  to  have  been 
casually  lost  or  destroyed,  and  produced  evidence  of  its  contents  to  the  effect  in  the 
said  bill  set  forth,  the  Appellant  could  not  be  permitted  to  go  into  or  give  any  secondary 
evidence  of  the  contents  of  the  decree  alleged  to  have  been  made  pursuant  to  the  Act 
of  the  37th  Henry  VITI.  ;  however,  the  Respondent  said,  he  did  not  know,  nor  could 
he  set  forth,  as  to  his  belief  or  otherwise,  whether  many  or  any  decrees  or  orders  in 
some  or  any  of  the  King's  courts  of  justice  had  been  made,  founded  on  or  pursuant 
to  the  said  Act  of  Parliament  and  alleged  decree  ;  nor  whether  the  citizens  and  in- 
habitants of  the  city  of  London,  or  any  of  them,  had  been  ordered  and  adjudged  to 
pay  their  tithes  at  and  after  the  rate  of  '2s.  9d.  in  the  pound,  or  any  other  rate  on  the 
rent  or  value,  according  or  with  reference  to  the  said  Act  or  alleged  decree  ;  nor 
whether  the  clergy  of  London  had  received  or  (save  as  afoi'esaid)  were  entitled  to 
receive  any  tithes  or  payments  in  respect  of  tithes,  except  by  force  and  effect  of  the 
said  Act  and  alleged  decree. 

He  .said,  he  believed  that  a  prior  Act  of  the  27th  Henry  YIII.  did  pa.ss,  relating 
to  tithes  in  the  city  of  London,  but  he  submitted  to  the  Court  whether  such  Act  was 
or  had  been  held  to  have  been  repealed  by  the  .said  Act  of  37th  Henry  VIH.  and  the 
said  alleged  decree ;  and  he  believed  that  the  said  Act  of  the  27th  Henry  VHL  had 
been  very  lately  insisted  upon  by  some  or  one  of  the  clergy  of  London  as  a  valid  and 
subsisting  Act  of  Parliament,  in  the  event  of  the  said  decree  not  having  been  duly 
enrolled  ;  and  the  Respondent  submitted  to  the  judgment  of  the  Court,  whether 
the  said  Act  of  [463]  27th  Henry  VIII.  ought  not  to  have  been  deemed,  taken  to  be, 
and  considei'ed  as  a  valid  and  subsisting  Act,  in  case  the  said  alleged  decree  had  not  in 
fact  been  duly  made  and  enrolled ;  and  the  Respondent  insisted  it  was  necessary, 
at  that  distance  of  time,  to  produce  the  actual  enrolment  of  the  said  decree,  which 
was  the  only  evidence  of  the  existence  thereof  that  could  be  admitted,  so  as  to  bind 
the  Respondent,  and  that  such  enrolment  ought  not  to  be  presumed,  inasmuch  as 
such  presumption,  if  made,  would  be,  as  the  Respondent  believed,  entirely  contrary 
to  the  fact ;  and  he  said,  that  under  the  circumstances  therein  appearing  he  sub- 
mitted and  insisted,  that  even  if  the  said  decree  had  been  acted  upon,  recognized, 
and  adopted,  as  in  the  liill  alleged,  it  ought  not  to  lie  treated  and  considered  as  of  the 
same  force  and  effect  as  if  the  actual  enrolment  was  extant  and  produced. 

To  this  answer  the  Appellant  re])lied.  and  witnesses  were  examined  on  his  behalf, 
lint  no  witnesses  were  examined  nor  any  evidence  given  on  the  part  of  the  Respondent. 

The  Appellant  proved  by  his  witnesses  the  several  deeds  and  instruments  showing 
his  title  to  the  said  rectory  ;  and  further,  that  between  Lady-day  and  Michaelmas, 
1822,  and  after  he  had  become  the  purchaser  of  the  said  rectory,  the  Appellant's  agent 
accompanied  the  Rev.  Edward  Cooke,  the  former  rector,  in  his  collection  of  the  tithes 
and  payments  in  lieu  thereof  at  Lady-day,  1822,  and  that  the  Appellant's  agent  was 
introduced  by  the  said  Edward  Cooke  to  the  several  i-esidents  and  occupiers  as  the 
person  to  whom  they  were  in  future  to  pay  such  tithes  or  payments. 

[464]  The  Ai)pellant  also  proved  the  actual  receipt  by  him  as  such  rector  (through 
his  agent)  of  such  tithes  or  dues,  and  that  he  had  since  continued  to  collect  and  receive 
such  payments  ;  and  he  proved  by  the  evidence  of  Mr.  Borradaile,  the  former  owner 
and  occupier  of  the  house  and  premises  then  in  possession  of  the  Respondent,  that  he, 
Mr.  Borradaile,  had  occupied  the  said  premises  about  four  or  five  years  ;igo,  and 
that  he  paid  a  certain  sum  of  money  during  his  oceujiation  to  the  lay  or  impropriate 
rector  of  the  said  parish,  or  his  agent,  as  tithes,  or  in  lieu  of  tithes,  amounting  to  about 
ten  or  twelve  guineas  ;  and  the  Appellant  further  [)roved  by  the  Reverend  11.  B. 
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Owen,  who  had  been  rector  of  the  parisli  of  St.  Olave,  Hart-street,  in  the  city  of  London, 
for  thirty  years  and  upwards,  and  was  then  such  rector,  tliat  he  had  always  con- 
sidered himself  entitled  to  be  paid  at  the  rate  of  2s.  9d.  in  the  pound  on  the  rack-rent 
of  houses  occupied  in  his  parish,  by  or  in  the  nature  of  tithes,  under  the  said  statute 
of  .37th  Henry  VHI. 

The  same  witness  proved  that  the  East  India  Company  had  for  many  years  past 
paid,  and  were  then  paying  to  him  (the  witness)  as  such  rector,  "Js.  9d.  in  the  pound 
on  the  estimated  annual  value  of  the  premises  occupied  by  them  within  the  parish, 
and  that  the  King's  Excise  Office  also  made  a  similar  payment  to  him,  and  that  the 
New  Corn  Exchange  Company  had  agreed  to  make  him  a  similar  payment ;  and 
that  he  had  at  various  times  since  he  became  rector  of  the  said  parish  claimed  and 
received  from  many  other  inhabitants  living  in  the  said  parisli  '2s.  9d.  in  the  pound 
on  the  rack-rent  of  the  respective  houses  and  premises  ;  and  he  [465]  mentioned 
two  instances  in  which  some  of  his  parishioners  resisted  the  payment,  in  consequence 
of  which  he  caused  a  bill  in  equity  to  be  filed  against  them,  upon  which  they  sub- 
mitted, and  paid  him  such  rate  accordingly  on  the  rack-rent  of  their  respective  houses. 

The  Appellant,  in  further  support  of  his  case,  produced  the  office  copy  of  the  record 
of  the  Court  of  King's  Bench  in  an  action  at  law,  Hallani  against  Adams,  Hil.  Ter. 
23  Car.  I.  Roll  1834,  brought  for  false  imprisonment  under  a  warrant  for  not  obeying 
an  order  of  a  magistrate  for  the  payment  of  the  small  tithes,  or  money  in  lieu  thereof, 
within  the  said  parish,  and  in  which  the  question  of  enrolment  of  the  said  decree  was 
in  issue,  and  a  verdict  was  found  for  the  enrolment. 

The  Appellant  also  produced  various  printed  cases  of  proceedings  in  suits  and 
actions  in  the  High  Court  of  Chancery,  in  the  Court  of  King's  Bench,  in  the  Court 
of  Common  Pleas,  in  the  Court  of  Exchequer,  and  in  the  House  of  Lords,  at  various 
times  for  upwards  of  two  centuries,  in  which  decrees,  judgments,  and  orders  were 
made  for  payment  of  tithes  in  the  city  of  London,  founded  on  the  fact  or  assumption 
that  the  said  decree  had  been  duly  enrolled.  Books  of  the  statutes  of  the  realm  were 
■  also  produced,  containing  the  decree  printed  at  the  end  of  the  statute. 

The  cause  was  heard  before  the  Master  of  the  Rolls,  who  by  his  decree  or  order 
bearing  date  April  29,  1828  (which  has  been  since  enrolled),  ordered  that  the  parties 
should  proceed  to  a  trial  [466]  in  the  Court  of  Comnum  Pleas  on  the  following  issue  : 
Whether  the  decree  mentioned  in  and  authorized  to  be  made  by  the  Statute  37th  of 
Henry  VHL  c.  12,  was  duly  enrolled  according  to  the  provision  in  that  statute,  and 
he  reserved  the  consideration  of  all  further  directions,  and  of  the  costs  of  the  suit, 
Until  after  the  trial  of  the  issue  (see  note  p.  171). 

The  appeal  was  against  this  order. 

[467]  For  the  Appellant.— The  Solicitor  General,  Sir  Edward  Sugden,  (and  Mr. 
Roupell.*) 

There  was  sufficient  evidence  to  show  that  the  award  of  the  Archbishop  of  Canter- 
bury and  the  other  persons,  or  a  competent  number  of  them,  mentioned  in  the  Act 
37th  Henry  VIH.  had  actually  lieen  made  of  the  tenor  and  to  the  ett'cet  stated  in  the 
Appellant's  bill  ;  and  although  the  actual  enrolment  of  the  award  is  not  now  to  be 
found  or  [468]  accounted  for,  yet,  after  a  lapse  of  nearly  three  hundred  years, 
positive  evidence  of  the  fonnal  act  and  ceremony  of  enrolment  ought  to  have  been 
and  must  be  presumed. 

The  presumption  of  enrolment  is,  under  the  circumstances,  and  after  so  great  a 
lapse  of  time,  a  presumption  of  law,  and  not  a  mere  presumption  of  fact  to  be  found 
by  a  jury. 

A  jury  can  have  no  better  or  other  means  of  [469]  forming  a  judgment  on  the 
question  sent  to  them  than  the  Court  had  ;  there  can  be  no  parol  evidence  on  the 
case  on  which  a  jury  could  be  required  to  decide  with  reference  to  the  character  or 
credit  of  conflicting  witnesses. 

The  existence  of  the  law,  and  the  usage  of  the  city  of  London  derived  from  the 
.statute  37th  Henry  VIII.,  and  the  award,  and  the  judgments  and  decisions  of  the 
several  courts  of  law  and  [470]  equitj',  recognizing  the  law  on  the  subject,  are  matters 
of  public  notoriety. 

For  the  Respondent. —  The  Attorney  General,  Sir  Charles  Wetherell,  (and  Mr.  Koe.) 

*  Since  appointed  one  of  the  Masters  in  Chancery. 
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The  Appellant  not  having  pnjved  that  tlii^  decree  has  been  eiiroUeil,  nor  any  facts 
i'roni  which  such  enrohucnt  can  he  presumed,  he  was  only  entitled  to  an  order  f,'iving 
him  an  opportunity  of  trying  the  fact. 

(Uth  Dec.  1830.)  The  Earl  of  Eldon.— The  Appellant  in  this  cause  filed  his  bill 
in  the  Court  of  Chancery,  stating,  that  he  was  lawfully  seised  and  possessed  of  the 
impropriate  rectory  of  St.  Helens,  Bishopsgate,  and  in  that  character  he  claims  the 
tithes  of-  that  impropriate  rectory  ;  and  if  he  lias  a  legal  title  to  those  tithes,  I 
apprehend  there  can  be  no  dispute  he  is  entitled  to  liave  an  account  of  wliat  is  due 
to  him  from  the  Respondent  on  the  score  of  that  legal  title.  He  filed  his  bill  in  the 
Court  of  Chancery  praying,  as  I  understand,  that  an  account  might  be  taken  of  all 
sums  of  money  due  to  him  from  the  Respondent  for  tithes,  the  title  to  which  he 
stated  himself  to  have  derived  as  I  have  mentioned. 

The  cause  was  originally  heard  before  the  present  Master  of  the  Rolls,  who  ordered 
the  trial  of  an  issue,  which  order  on  the  part  of  tlie  Master  of  the  Rolls,  directing 
that  issue,  has  brought  this  ease  before  your  Lordships,  the  Appellant  insisting  that 
no  such  order  ought  to  have  been  pronounced. 

It  is  perfectly  clear,  and  cannot  be  questioned  now,  that  if  it  is  a  ease  depending 
upon  a  mixed  question  of  law  and  equity,  the  judge  in  equity  has  [471]  himself  a 
right  to  decide  upon  the  circumstances  which  raise  that  question  ;  but  1  am  very 
ready  to  agree,  that  in  a  very  great  many  cases  it  would  be  very  wise  to  send  an  issue 
to  a  court  of  law,  in  order  that  the  judge  in  equity,  who  is  to  judge  of  the  equity  and 
the  law,  may  have  his  conscience  better  informed,  and  be  better  able  to  apply  the 
law  to  the  facts  and  circumstances  of  the  case.  This  being  an  appeal  to  your  Lord- 
ships as  a  court  of  equity,  (for  you  are  sitting  here  to  decide  upon  the  same  principles 
as  the  Lord  Chancellor  ought  to  decide  upon  the  law,)  I  take  it  to  be  extremely  clear 
that  you  ought  to  send  an  issue  to  be  tried,  if  you  are  satisfied  it  is  that  species  of  case 
which  requires  such  a  proceeding,  upon  the  view  of  the  whole  circumstances  of  the 
case  ;  but,  on  the  other  hand,  if  j'ou  are  perfectly  satisfied  that  the  plaintiff'  has  made 
out  his  title,  and  that  you  cannot  act  against  that  title  without  overturning  a  long 
series  of  decisions,  in  my  humble  judgment,  in  that  case,  you  ought  not  to  send  to 
a  court  of  law,  but,  as  judges  of  the  law,  you  should  decide  the  law,  applying  the 
law  to  the  facts  and  the  evidence. 

Now,  it  is  admitted  that  the  Appellant  is  lay  impropriator  of  the  tithes  of  the 
parish.  He  shapes  his  title  upon  the  Act  of  the  i57th  Henry  VHL,  and  the  question 
for  you  to  decide  is,  whether,  after  all  that  appears  to  have  been  done  upon  a  careful 
search,  and  after  all  that  is  to  be  found  as  having  been  pronounced  by  the  courts 
of  law  upon  the  subject,  you  feel  yourselves  satisfied  that  the  Appellant,  founding 
his  title  upon  the  Act  37th  Henry  VIII.,  is  entitled  to  your  decree  in  the  first  in- 
stance ;  or  whether,  on  the  other  hand,  you  shall  send  the  impropriator  to  get  better 
evi-[472]-dence,  if  there  can  be  better  evidence,  before  a  jury,  and  afterwards 
decide  whether  that  jury  have  come  to  a  right  conclusion. 

When  this  case  came  before  the  House  the  other  day,  the  nature  of  it  was  not 
immediately  understood,  and  therefore,  being  a  case  of  importance,  a  noble  friend 
of  mine  thouglit  it  ])roper  that  the  judges  shotdd  be  called  upon  to  assist  your  Lord- 
ships with  their  advice  ;  but  when  we  came  to  see  the  nature  of  the  case,  it  was  clear 
there  was  no  question  that  could  be  properly  submitted  to  the  judges  for  their  con- 
sideration, because  it  does  not  depend  upon  a  question  of  common  law,  but  how  the 
Court  of  Chancery  ought  to  exercise  its  jurisdiction  in  applying  the  law  to  the  fact. 

When  I  have  stated  tliat  this  gentleman  represents  himself  as  the  impropriator, 
I  have  gone  some  length  to  show  that,  considering  what  have  been  the  decisions  in 
courts  upon  the  subject  of  this  Act  of  Parliament  and  the  enrolment  of  this  deed, 
it  is  clear  that  an  impropriator  may  sue  and  has  sued  with  effect  under  this  Act.  The 
decisions  of  our  courts  of  justice,  that  an  impropriator  under  this  Act,  whether  tliere 
be  a  producible  deed  or  not,  has  a  riglit  to  sustain  such  a  suit  as  this,  is  of  itself  an 
indication  (if  there  was  no  other)  that  our  courts  below  have  held  that  this  Act,  not- 
withstanding the  objections  that  have  been  made  to  it,  is  an  Act  of  Parliament  in 
force  under  which  an  impropriator  may  recover  ;  and  if  an  impropriator  may 
recover,  it  does  not  appear  to  me  that  the  objection  I  am  about  to  mention  is  an 
objection  that  could  be  pressed  with  effect  against  him,  and  it  cannot  be  pressed 
against  any  other  persons  who  claim  a  title  under  the  Act.     In   reading  the  Act 
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[473]  37th  Henry  Vlll.  you  will  find  that  it  recites  that  tlnir  had  been  various 
strifes,  contentions,  and  differences  between  the  clergy  of  the  city  of  London  and 
their  parishioners  ;  those  very  strifes,  contentions,  and  differences  the  Parliament 
endeavoured  by  the  statute  37th  Henry  VHI.  to  all;i.y  and  apjiease  ;  unfortunately 
they  have  not  effected  their  purpose. 

I  will  here  state  a  circumstance  that  occurred  in  ecclesiastical  history.  After 
there  had  been  a  settlement  of  what  were  the  sums  to  be  jiaid  to  the  clerf;y  of 
the  city  of  London,  the  benefices  in  the  city  of  London  were  augmented  by  means 
which  were  extremely  singular.  The  clergy  of  the  city  were  to  be  j)aid  by  some  kind 
of  offering,  to  be  made  upon  a  certain  day  in  the  week,  and  also  upon  every  saint's 
day  in  the  year  ;  the  Pope  thought  proper  to  introduce  into  the  calendar  a  large 
number  of  saints  in  addition  to  those  that  stood  in  the  calendar,  and  by  that  innova- 
tion the  clergy  received  from  the  inhabitants  a  larger  sum  than  was  originally  in- 
tended ;  so  matters  continued  till  the  37th  Henry  VUL,  when  it  was  referred  to 
certain  dignitaries  and  authorities  to  make  a  decree,  which  decree  was  for  ever  to 
settle  that  which  was  to  be  claimed  on  the  one  hand  and  paid  on  the  other. 

These  men  (very  many  of  them  eminent  men)  did  certainly  make  such  a  decree, 
and  the  question  in  the  cause  is,  whether  that  Act  of  Parliament  has  made  it  necessary 
that  in  all  future  times,  at  the  distance  of  three  centuries  or  five  centuries,  you  should 
be  able  to  prove  by  demonstration  that  there  was  an  enrolment  of  that  [474]  decree. 
Upon  looking  at  the  whole  of  the  Act  I  am  very  far  from  saying  that  I  think  the  en- 
rolment was  not  made  necessary  by  the  Act  of  Parliament.  I  think  it  probable, 
after  all  that  has  passed,  that  the  enrolment  was  made  necessary  ;  and  then  comes 
the  question,  whether,  because  at  this  day,  within  a  very  few  years  I  think  of  three 
centuries,  that  enrolment  cannot  be  found,  you  are  to  say  that  the  Act  is  good  for 
nothing  ;  or  whether,  on  the  other  hand,  you  are  not  justified,  in  point  of  law,  in 
presuming  that  there  was  an  enrolment,  although  it  is  not  producible  at  this  day. 
It  has  been  intimated  intelligibly  at  the  bar,  with  respect  to  what  may  or  may 
not  be  presumed,  that  I  had  observed,  upon  a  doctrine  which  fell  from  one  of  the 
greatest  men  that  ever  sat  in  Westminster  Hall,  that  whoever  said  that  judges  and 
juries  might  presume  even  an  Act  of  Parliament  was  mad.  I  desire  to  disclaim  ever 
having  nuide  such  an  observation  upon  such  a  great  name  and  character  as  that 
which  was  alluded  to.  The  fact  was,  that  in  the  case  to  which  the  allusion  was  made 
a  presentation  to  a  Crown  living  had  been  made  by  a  private  individual,  and  Lord 
Mansfield  seems  to  have  entertained  the  opinion  that  that  presentation  was  a  ground 
to  infer  that  the  Crown  had  granted  the  right  by  patent,  or  some  particular  species 
of  conveyance,  and  that  you  might  presume  that  as  well  as  you  might  presume  an 
Act  of  Parliament.  The  expression  did  not  fall  from  me  ;  but  I  do  recollect,  that 
when  I  was  arguing  a  case  in  the  Court  of  Exchequer,  as  counsel,  the  then  Lord  Chief 
Baron  Eyre  did  use  [475]  this  expression — he  said,  "  If  that  is  the  case,  we  may  just 
"  as  well  have  no  statutes."  Another  learned  judge  in  my  recollection  stated,  he 
thought  it  infinitely  too  strong.  But  if  yoii  may  not  presiune  to  that  extent,  nobody 
will  dispute,  that  if  there  has  been  a  species  of  enjoyment  of  property  for  a  very  long 
series  of  years,  which  sjsecies  of  enjoyment  never  could  have  obtained  without  a  legal 
origin,  we  must  presume  it  had  a  legal  origin. 

No  time  runs  against  a  demand  for  tithes.  In  many  cases  estates  have  been 
enjoyed  in  which  no  tithes  have  been  rendered  ;  and  courts  of  equity,  since  I  have 
had  the  honour  of  being  at  the  bar,  have  held,  that  if  that  case  only  was  made  out, 
it  would  not  operate  as  an  exemption,  but  if  there  had  been  for  a  very  long  period 
of  time  no  payment  of  tithes,  under  circumstances  which  make  it  probable  that  there 
might  have  been  originally  a  title  to  those  tithes,  courts  of  equity  have  left  the  claimant 
to  make  out  his  title  at  law.  A  vast  length  of  time  might  have  a  different  effect  : 
there  are  eases  in  which  courts  have  held,  that  possession  for  250  years  might  be 
the  ground  for  presuming  that  title  deeds  had  been  lo.st,  which  title  deeds,  if  pro- 
ducible, would  have  given  effect  to  a  claim.  This  is  a  sort  of  doctrine  I  am  very  sorry 
to  mention.  I  know  that  the  prejudice  which  exists  against  tithes  has  brought  to 
light  many  title  deeds  that  were  not  before  known  to  exist. 

With  respect  to  the  evidence  of  enrolment  in  this  case,  I  observe,  fir.st,  that  from 
the  time  when  this  Act  of  Parliament  passed  to  the  present  time,  which  is  now  nearly 
300  vears,  cases  have  occurred  [476]  again  and  again,  in  every  one  of  which  the  judg- 
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inent  has  been  founded  upon  tlie  idea  that:  an  enrohnent  must  he  pi-esumed  ;  and 
when  the  question  arises  whether  an  impropriator  is  within  the  Act,  am  1  to  presume, 
when  judges  of  that  day,  one  after  another,  have  decided  that  an  impropriator  was 
entitled,  that  there  was  no  enrohnent,  if,  according  to  the  true  construction  of  the 
Act,  enrohnent  was  necessary  1 

I  go  further.  What  is  to  become  of  that  large  class  of  eases  in  wliich  issues  have 
been  directed,  not  to  try  whether  an  impropriate  rector  under  this  Act  of  Parliament 
was  entitled  to  this  payment  of  '2s.  9d.,  but  whether  there  was  a  payment  less  than 
•Is.  Od.  in  the  pound  that  deprived  him  of  the  right  to  call  for  that  "is.  9d.  in  the  pound  '! 
What  would  that  signify  if  this  objection  of  the  non-production  of  the  (Wirolment 
is  a  valid  objection  't  If  its  not  being  capable  of  being  produced  at  the  end  of  300 
years  was  fatal,  what  would  it  signify  to  have  tried  the  various  cases  in  which  the 
i|uestion  has  been,  whether  certain  persons  were  or  not  exempt  from  that  Act  of 
Parliament  ?  I  recollect  in  one  case  there  was  a  question,  whether  the  Dean  of  St. 
Paul's  was  liable  to  be  called  upon  for  payment  under  this  Act  of  Parliament ;  the 
judges  held  he  was  liable,  and  1  dare  say  they  would  not  have  so  held  unless  they 
had  felt  they  were  bound  to  adhere  to  the  Act  of  Parliament,  and  decide  that  lie  was 
not  a  great  man,  for,  according  to  the  provisions  of  the  Act,  no  one  is  exempt  from 
the  payment  of  tithes  but  noblemen  and  great  men  ;  but  whether  he  was  a  great 
man  or  otherwise  was  not  in  the  smallest  degree  material  if  [477]  the  non-production 
of  that  enrolment  would  have  put  an  end  to  the  claim. 

So,  what  are  we  to  say  of  cases  where  landlords  have  taken  fines,  and  then  let 
the  estate  for  a  diminished  rent  1  And  the  question  was,  whether  the  value  of  the 
fine  was  to  be  taken  into  the  estimate  of  rent  in  order  to  calculate  the  value  of  the 
tithes,  or  whether  it  was  to  be  taken  upon  the  amount  of  the  actual  rent.  How  could 
such  a  question  arise,  or  how  could  the  claim  of  the  clergyman  to  have  the  tithe 
augmented  with  regard  to  the  fine  be  material,  if  the  non-producibleness  of  the  en- 
rolment put  an  end  to  the  claim  made  and  all  question  of  calculation  1  In  the  cases 
argued  in  the  Court  of  Exchequer  the  point  has  been  decided  over  and  over  again, 
and  no  objection  made  to  the  jurisdiction.  The  statute  gives  a  jurisdiction  to  the 
Mayor  ;  and  if  he  does  not  decide  the  question  between  the  parties,  it  gives  to  the 
Lord  Chancellor,  not  the  Court  of  Chancery.  There  have  been  several  cases  of 
decisions  in  the  Court  of  Exchequer,  which  would  have  been  absurd  if  the  objection 
to  the  non-production  of  the  enrolment  is  an  objection  that  ought  to  be  fatal.  The 
non-producibleness  would  also  apply  to  a  great  many  questions  of  the  same  nature 
in  the  Court  of  Chancery.  Over  and  over  again  the  question  has  ai'isen,  whether 
the  Court  of  Chancery  had  jurisdiction.  It  was  said  that  the  Act  having  given  a 
special  jurisdiction  to  the  Lord  Mayor,  and  a  special  jurisdiction  to  the  Chancellor, 
the  Court  of  Chancery  had  nothing  to  do  with  it ;  but  the  Court  said,  "  Here  is  a 
"  matter  of  account ;  "  [478]  and  the  Chancellor  in  Chancery  is  entitled  to  compel 
an  account  although  no  enrolment  was  produced,  and  it  forced  the  party  to  account, 
according  to  the  terms  of  the  Act  of  Parliament. 

There  are  an  infinite  number  of  other  cases,  and  you  would  be  taking  it  for  granted 
that  all  the  judges  in  the  land  had  been  acting  against  the  law  of  the  land,  if  this 
objection,  that  the  enrolment  cannot  now  be  produced  at  the  end  of  300  years,  is  to 
be  sustained  as  a  valid  objection. 

There  is  another  circumstance  which  appears  to  me  likewise  deserving  of  very 
great  weight.  You  have  heard  at  the  bar  that  the  enrolment  was  made  upon  such 
a  day,  and  was  of  such  a  date.  You  have  heard  likewise,  although  not  given  regularly 
in  evidence,  that  certain  persons  filed  bills  in  Chancery,  stating  that  there  was  no 
enrolment,  but  still  contending  there  were  tithes  due,  and  calling  for  an  account. 
I  mention  this  only  as  another  species  of  strong  opinion  upon  the  effect  of  the  enrol- 
ment or  non-enrolment  of  any  deed. 

What  are  we  to  say  to  the  fact,  that  in  the  memory  of  all  living  men,  the  citizens 
of  London  have  i)aid  tithes  under  this  Act  'I  Are  the  citizens  of  London  ."^o  fond 
of  paying  tithes,  and  so  liberal  as  not  to  take  advantage  of  their  non-liability  to  pay 
tithes  1  Do  they  dift'er  from  all  other  persons  not  liable  to  render  titlu^s  I  The  fact 
of  the.se  circumstances  existing  for  two  or  three  centuries  is  enough  to  enable  us  to 
presume  that  there  was  an  enrolment,  although  the  enrolment  cannot  be  produced 
at  this  time  of  day.  I  have  myself,  in  another  situation  which  I  formerly  held  in 
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the  profession,  liad  occasion  in  some  causes  to  [479]  discuss  the  riglits  of  the  clergy 
under  this  Act,  and  I  can  never  believe  that  the  men  before  whom  1  ai'gued  those  cases 
were  not  aware  that  there  was  no  enrolment  under  that  Act  of  such  a  deed.  Sir 
Jas.  Mansfield  was  in  opposition  to  me  in  those  suits,  and  to  do  him  justice  he  never 
neglected  an  objection  upon  which  he  fairly  thought  he  could  stand ;  I  must  also 
do  liim  the  justice  to  say,  that  he  never  pertinaciously  adhered  to  an  objection  which 
he  did  not  think  well  founded.  In  all  those  cases  the  judges,  coun.sel,  and  every  body 
were  satisfied,  from  the  long  train  of  decisions  and  this  long-connected  usage,  from 
the  payments  made  by  those  liable  to  pay,  and  who  had  paid,  during  the  existence 
of  the  Act,  that  at  the  end  of  three  centuries  it  ought  to  be  jiresumed  that  the  deed 
was  enrolled.  If  you  are  to  go  back  to  that  distance  of  time  to  inquire  into  the  origin 
of  every  thing  done  in  courts  of  justice  and  out  of  courts  of  justice,  to  inquire  whether 
deeds  or  decrees  are  to  be  found,  it  would  shake  to  the  foundation  most  of  the  titles 
to  jsroperty  of  any  value  that  we  have  in  this  country. 

It  is  therefore  upon  these  grounds  that  it  appears  to  me  that  an  issue  ought  not 
to  have  been  directed ;  and  I  go  further — I  do  not  think  this  is  the  issue  that  should 
have  been  directed  :  if  any  should  have  been  given,  it  should  have  been  a  more 
comprehensive  issue.  I  shall  therefore  submit,  that  this  decree  of  the  Master  of  the 
Rolls,  if  your  Lordships  concur  with  me  in  this  view  of  the  case,  ought  to  be  reversed. 
What  the  judgment  is  to  be  that  shall  be  substituted  instead  of  it  cannot  be  so  well 
settled  at  this  moment  as  it  may  be  by  [480]  taking  an  opportunity,  with  pen,  ink, 
and  paper,  of  putting  it  in  the  right  form,  and  afterwards  submitting  it  in  that  form 
for  the  judgment  of  the  House. 

Lord  Wynford. — Although  I  agree  with  my  noble  and  learned  friend  that  it  is 
not  necessary  that  a  question  should  be  put  to  the  Judges,  it  being  a  case  depending 
upon  a  point  of  equity,  and  not  a  question  of  law,  I  have  obtained  from  the  judges 
juaterial  assistance  in  enabling  me  to  form  an  opinion  upon  this  very  important 
question.  This  case  came  before  me  some  time  ago  in  the  Court  of  Common  Pleas, 
when  I  had  the  honour  of  being  Chief  Justice  in  that  Court.  It  was  an  action,  first, 
upon  a  composition  for  tithes  ;  secondly,  a  claim  upon  the  general  law.  Upon  that 
occasion  the  plaintiff'  obtained  a  verdict  for  the  composition.  There  was  then  an 
express  issue  raised,  whether  this  deed  was  enrolled.  When  it  was  first  started,  it 
occurred  to  me,  as  this  question  had  been  so  often  settled  in  courts  of  justice,  though 
the  issue  was  expressly  raised,  I  ought  to  direct  the  jury  to  presume  the  deed  enrolled. 
But  I  was  told  by  one  of  my  learned  brothers  in  that  court  that  the  thing  had  never 
been  settled  at  all — that  my  recollection  was  most  imperfect ;  upon  which  I  left  the 
question  of  fact  to  the  jury,  reserving  for  the  consideration  of  the  court,  whether 
they  ought  not  to  have  acted  upon  the  presumj^tion.  A  motion  was  afterwards  made 
to  enter  a  nonsuit  upon  the  point  so  reserved.  The  Court  of  Conimon  Pleas  granted 
a  rule  to  show  cause  ;  that  I'ule  was  afterwards  generally  discharged  ;  and  as  the  case 
is  stated  in  a  very  good  book  upon  the  law  of  [481]  tithes,  1  see  it  is  said  that  it  was 
discharged  because  the  Court  thought  it  was  properly  left  to  the  jury.  That  is  un- 
doubtedly a  mistake.  The  fact  is,  that  the  plaintiff  was  content  to  take  his  verdict 
upon  the  count  for  the  composition,  which  would  not  raise  the  point,  and  they  suffered 
the  rule  to  be  discharged. 

Afterwards  this  bill  was  filed.  I  recollect  that  I  had  my  doubts  upon  the  law, 
in  the  court  of  common  law,  as  to  directing  the  jury  to  act  upon  the  presumption  ; 
and  therefore  I  thought  it  right  to  trouble  the  learned  judges  to  attend,  that  the 
point  might  be  settled.  If  I  could  now  be  restored  to  a  court  of  law,  I  would  dii-cct 
a  jury  to  presume  the  enrolment,  because,  although  the  judges  in  a  court  (if  common 
law  differ  from  the  judge  in  equity,  he  being  the  judge  of  the  law  as  well  as  the  fact, 
I  think  the  time  has  now  arrived,  in  a  case  of  this  sort,  when  a  judge  is  justified  in 
telling  a  jury  they  ought  to  presume  an  enrolment. 

There  are  many  cases  which  bear  a  strict  analogy  to  this  case.  The  custom  of 
merchants  and  the  customs  of  the  realm  are  stated  in  pleading,  and  they  used  to 
be  proved  by  witnesses  ;  but  they  have  been  found  so  often  that  now  the  judges 
take  judicial  notice  of  them,  and  tell  juries  what  those  customs  are.  Is  not  this  a 
case  of  that  sort  1  Here  are  twenty-four  printed  decisions,  all  of  wliich,  as  my  noble 
and  learned  friend  has  stated,  must  have  been  wrong  if  this  deed  is  not  to  be  con- 
sidered as  enrolled. 
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At  a  very  early  period  of  the  reign  of  Charles  11.  the  nuestioii  came  before  the  court, 
upon  an  express  issue,  not  by  an  action,  for  the  recovery  of  tithes,  and  that  is  the  reason 
why  we  liave  not  had  them  [482]  frequently  since.  An  action  for  tithes  coulil  hardly 
be  supported  on  the  statute,  because  the  statute  has  given  a  si)ecific  remedy  ;  but 
the  question  was  raised,  in  the  case  i  allude  to,  upon  a  false  imprisonment,  and  that 
gave  the  occasion  of  submitting  to  the  jury  whether  or  not  this  deed  had  been  en- 
rolled, and  the  issue  was  found  in  favour  of  the  enrolment  of  the  deed  near  two  hundred 
years  ago  ;  and  from  that  time  down  to  this,  I  jsresume  it  has  been  taken  for  granted, 
for  certainly  in  no  case  that  I  am  aware  of,  except  this,  has  the  question,  as  a  question 
of  fact,  ever  occurred  in  any  court  of  common  law.  Whenever  it  has  occurred,  it 
has  seldom  come  before  a  court  of  law  ;  and  for  the  reason  stated,  whenever  it  has 
come  before  a  ccnirt  of  equity,  that  court  of  equity  has  taken  it  for  granted.  Your 
Lordships  would  be  doing  great  mischief  if  these  presumptions  were  now  to  be  dis- 
turbed. It  is  like  doing  away  the  ett'ect  of  statutes  which  have  been  truly  said  by 
great  judges  to  be  statutes  of  peace.  There  is  an  end  of  all  right,  when  a  question 
of  this  sort  occurs,  if  it  is  to  be  left  to  a  jury  as  a  question  of  fact ;  if,  after  twenty- 
four  decisions,  in  one  of  which  it  is  expressly  found,  and  in  all  of  which  it  is  recognized 
as  a  fact,  that  this  deed,  was  properly  enrolled,  it  is  not  at  this  distance  of  time  to  be 
taken  as  a  presumption  of  law  that  it  was  enrolled,  I  do  not  know  when  presumptions 
can  by  possibility  arise. 

It  was  argued,  that  you  cannot  presume  in  this  case  because  it  must  be  enrolled 
on  a  given  day,  and  you  have  only  to  search  at  that  time,  and  if  you  find  it  was  not 
enrolled,  then  it  is  conclusive  that  it  never  was  registered  ;  but  undoubtedly  that 
argument  proceeds  upon  a  mistake.  The  decree  [483]  of  the  noble  and  learned  jiersona 
to  give  effect  to  the  statute  was  to  be  made  before  the  1st  of  March,  but  there  is  no 
time  fixed  for  it  being  enrolled  ;  there  is  no  point  of  time  we  can  fix  upon  and  say, 
that  not  having  been  found  there,  you  are  to  presume  it  is  not  enrolled.  That  being, 
the  case,  you  must  look  for  this  proof  at  the  rolls  for  nearly  three  hundred  years  before 
you  can  say  with  safety  it  is  not  enrolled.  What  a  dangerous  litigation  this  would 
lead  to.  In  a  case  of  this  sort  you  must  take  it  for  granted  it  was  enrolled,  though 
at  this  day  it  is  impossible  to  prove  the  fact. 

My  noble  and  learned  friend  has  said  that  he  never  stated  that  presuming  an 
Act  of  Parliament  was  presumption  run  mad.  I  have  heard  a  noble  judge  say  once, 
at  Nisi  Prius,  and  afterwards  with  more  advice  in  the  King's  Bench,  that  he  would 
presume  two  hundred  Acts  of  Parliament  ;  and  Lord  Kenyon  stated  that  that  was 
but  a  short  mode  of  expressing  what  he  really  meant,  and  only  a  strong  mode  of  putting 
a  fact  that  was  beyond  dispute. 

Some  mistake  has  arisen  upon  the  issue  directed  by  the  Lord  Chief  Baron,  as  if 
he  had  directed  an  issue  of  this  sort.  He  directed  no  such  issue.  He  seems  to  me 
to  have  assumed  altogether  that  the  deed  was  properly  enrolled  ;  for  the  issue  directed 
was  not  whether  there  had  been  such  a  decree  as  this  enrolled,  but  whether  the  parties 
were  exxiised,  by  a  particular  custom  in  that  parish,  from  paying  according  to  the 
original  decree.  Now,  the  issue  directed  by  the  Chief  Baron  would  have  been  quite 
idle  if  the  decree  was  never  enrolled. 

As  this  is  a  qtiestion  of  very  general  importance  in  the  city  of  London,  I  thought 
I  was  bound  to  [484]  take  upon  myself  my  share  of  stating,  as  shortly  as  I  could, 
without  doubt  or  hesitation,  what  was  my  opinion.  I  entirely  concur  in  the  judg- 
ment proposed. 

(.30  Dec.  1832.)  Ordered  and  adjudged,  that  the  order  complained  of  be  reversed  ; 
audit  is  declared,  tliat  if  to  give  eft'ect  to  the  Act  of  37  H.  8.  c.  12,  it  is  necessary  that 
the  decree  therein  referred  to  should  be  enrolled,  it  ought  to  be  presumed  that  sirch 
decree  was  duly  enrolled  ;  and  it  is  ordered,  that  the  cause  be  remitted  to  the  Couit  of 
Chancery  to  proceed  therein  as  shall  be  consistent  with  this  reversal  and  declaration, 

Note. — [466]  Upon  the  hearing  of  the  cause,  the  Respondent,  having  obtained  afl 
order  for  the  purpose,  was  prepared  to  give  in  evidence  the  pleadings,  proofs,  and  decree 
in  a  cause  in.stitutcd  by  the  Appellant  in  the  Court  of  Exchequer,  in  which  cause  the 
Appellant  was  the  Plaintiff,  as  rector  impropriate  of  the  parish  of  St.  Helen,  Bishop.s- 
gate,  and  the  wardens  and  society  of  the  mystery  and  art  of  the  leather-sellers  of  the  city 
of  London  were  the  Defendants,  which  suit  was  for  an  account  and  payment  of  tithes, 
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iiccurding  to  the  statute  37th  Henry  the  Eighth  and  the  decree  in  question,  in  respect 
of  the  whole  or  the  greater  part  of  the  premises  to  which  the  present  suit  relates  ;  it 
was  insisted  by  the  answer  filed  in  that  cause,  that  the  decree  had  not  been  enrolled  ; 
and  amongst  other  witnesses  who  were  examined  in  the  cause  on  the  part  of  the 
Defendants  was  Francis  Henry  Rich,  of  the  King's  Remembrancer's  Office,  gentleman, 
who  deposed,  that  in  or  about  the  month  of  June,  18'26,  he  made  diligent  search  for 
an  enrolment  of  the  decree  in  the  pleadings  mentioned  to  have  been  made  in  pursuance 
of  the  Act  of  Parliament  of  the  37th  year  of  the  reign  of  Henry  the  Eighth,  in  the 
pleadings  mentioned,  amongst  the  records  and  instruments  enrolled  in  the  High 
Court  of  Chancery ;  and  that  he  made  such  search  in  the  office  of  the  Chapel  of  tlie 
Rolls,  in  Chancery-lane  in  the  city  of  London,  the  place  where  such  decree  ought  to 
have  been  found  in  case  the  same  had  been  enrolled  in  the  said  court ;  and  that  he 
searched  the  Parliament  Rolls,  the  Decree  or  .Judgment  Rolls,  the  Patent  Rolls,  and 
the  Close  Rolls,  for  the  37th  and  38tli  years  of  the  reign  of  King  Henry  tlie  Eighth,  and 
also  the  Calendars  or  Indices  [467]  thereof  ;  but  that  he  did  not  find  any  enrolment 
of  such  decree  upon  any  or  either  of  the  above-mentioned  Rolls,  nor  any  reference  to 
the  same  in  the  Calendars  or  Indices  afoi'esaid  ;  nor  did  he  discover  any  trace  or  note 
or  mark  of  any  such  decree  or  oi'der  ever  having  been  enrolled  or  deposited  in  the 
High  Court  of  Chancery  of  record  ;  and  that  the  said  Parliament  Rolls  contain  enrol- 
ments of  all  Acts  of  Parliament  passed  in  each  meeting  or  session  of  Parliament ;  and 
that  the  said  Patent  Rolls  comprise  the  enrolment  of  instruments  and  grants  under 
the  great  seal  of  England  only  ;  and  that  the  Decree  or  Judgment  Rolls  contain  only, 
so  far  as  he  had  observed  and  believed,  the  enrolment  of  all  judgments  and  decrees 
pronounced  in  causes  depending  between  the  suitors  in  the  said  court  ;  and  that  the 
said  Close  Rolls  contain  enrolments  of  deeds  and  instruments  under  the  hands  and 
seals  of  subjects  ;  and  that  he  was  informed  by  the  principal  clerk  at  the  Rolls  Chapel 
Office,  and  believed,  that  the  said  Close  Rolls  were  the  proper  Rolls  upon  which  such 
an  instrument  as  the  said  decree  ought  to  have  been  found  ;  and  that  he  did  not 
believe  such  decree  was  enrolled  in  the  High  Court  of  Chancery,  pursiumt  to  the  said 
Act  of  Parliament ;  and  that  if  the  same  ever  had  been  enrolled,  it  would  still  appear 
and  be  found  upon  one  of  the  aforesaid  Rolls,  the  membranes  of  the  said  Parliament 
Rolls  being  regularly  numbered  at  the  right-hand  corner  of  each  membrane,  each 
separate  instrument  on  the  said  Close  Rolls  being  also  regularly  numbered,  and  each 
judgment  or  decree  likewise  being  regularly  numbered  ;  and  he  verily  believed  that 
the  record  of  enrolment  of  any  instrument  could  not  have  been  lost,  withdrawn,  or 
destroyed,  the  said  [468]  rolls  in  which  he  made  such  search  as  aforesaid  clearly  and 
distinctly  showing,  by  their  present  state,  that  they  could  not  have  contained  any 
instruments  not  then  appearing  therein,  inasnuich  as  the  loss,  withdrawance,  or  de- 
struction thereof  would  have  left  a  chasm  or  interval  in  the  series,  which,  as  before 
stated,  was  perfect,  as  were  likewise  the  Calendars  or  Indices.  The  cause  came  on  to 
be  heard  before  the  Lord  Chief  Baron  of  the  Court  of  Exchequer  on  the  IGth  day  of 
Jul}',  1827,  whereupon  it  was  decreed  that  it  should  be  and  it  was  thereby  referred 
to  a  trial  at  law  upon  the  following  issue,  to  wit,  whether  the  Plaintiff  in  that  cause 
(being  the  Appellant  in  this  cause),  as  rector  impropriate  of  the  parish  of  St.  Helen's, 
Bishopsgate,  within  the  city  of  London,  was  or  had  been  since  the  '25th  day  of  March, 
1822,  entitled  to  receive  from  the  Defendants,  the  said  leather-sellers  company,  tithes 
in  respect  of  the  hall,  hereditaments,  and  premises  in  the  pleadings  of  the  said  cause 
mentioned,  in  the  occupation  of  the  said  defendants,  at  and  after  the  rate  of  2s.  9d. 
for  every  20s.  rent  or  value,  and  at  the  rate  of  IG^d.  for  evei-y  10s.  rent  or  value  by 
the  year,  and  so  above  the  rent  or  value  of  20s.  by  the  year  ascending  from  10s.  to 
10s.  at  the  rate  aforesaid. 

The  Respondent  was  also  prepared  to  show,  that  in  all  or  most  of  the  eases  in  which 
decrees  had  been  made  for  tithes  claimed  under  or  by  virtue  of  the  said  statute  and 
decree,  the  question,  whether  the  decree  had  or  not  been  enrolled,  had  not  been  raised  ; 
and  that  evidence  had  not  been  gone  into  in  such  suits,  to  prove  that  the  decree  had 
not  been  enrolled. 

[469]  The  following  is  an  extract  from  the  third  volume,  folio  999,  of  tlie  statutes 
of  tlie  realm,  printed  by  command  of  His  Majesty  King  Ceorge  the  Third,  in  pursu- 
ance of  an  address  of  the  House  of  Commons  of  Creat  Britain,  from  original  records 
and  authentic  manuscripts. 
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"A.  D.  1545,  ;ntli  Ilpiiry  Eighth,  c.  12. 
"  This  decipp  is  not  inserted  in  tlie  eurliesl.  printed  copies  of  tiie  stMtiite  of  this  year. 
"  It  does  not  form  part  of  tlic  Act  as  entered  on  the  enrohnent  of  tlie  statute  inChaneery, 
"  nor  has  it  heen  found  in  anywise  enrolled  in  Chancery,  nor  is  it  now  annexed  to  the 
"  original  Act  preserved  at  the  Parliament  Office.  It  appeared  in  the  alj)hal)ctical 
"  collection  of  statutes,  printed  under  the  name  of  Rastall,  so  early  as  1579,  and,  being 
"  afterwards  inserted  in  the  collection  of  statutes  edited  by  Pulton  in  1G18,  has  been 
"  continued  in  subsequent  editions  to  the  present  time.  It  was  printed  from  an  entry 
"  in  a  register  book  of  the  Bishop  of  London,  preserved  in  St.  Paul's  Cathedral  (Bonner, 
"  A.  D.  1539  to  1559,  folio  Ixxxlx.),  immediately  after  an  entry  of  the  Act  of  Parliament 
"  to  which  it  refers,  by  the  following  marginal  note, — '  Decretu  interpoitu  intuitu 
"  '  actus  predict!.'  From  the  copy  of  an  indorsement  on  the  decree,  also  entered  in 
"  the  same  register,  it  appears  that  the  decree,  signed  and  sealed,  was  delivered  on  the 
"  Soth  of  February,  the  day  after  the  date  thereof,  to  Bonner,  then  Bishop  of  London, 
"  by  the  Archbishop,  etc.  whose  signatures  appear  to  the  decree  ;  and  that  the  bishop, 
■'  on  the  same  25th  day  of  February,  delivered  it  to  his  register,  to  be  safely  kept  in 
"  the  registry.     The  original  instrument,  however,  has  not  been  found." 


[485]  SCOTLAND. 

COURT  OF  SESSION. 


The  Earl  of  Kintoee, — Appellant ;  Forbes,  and  Others, — Respondents 

[1828]. 

[Mews'  Dig.  vii.  113.      S.C.  5  Scots  R.  R.  (H.  L.)  132  ;  3  Wils.  &  Sh.  2C,l ; 
4  Sh.  641.     See  25  &  26  Vict.  c.  97,  ss.  (),  11.] 

Fishing  with  stake  nets  on  the  sea-coast,  near  the  mouth  of  a  river,  is  not  pro- 
hibited either  by  the  statute  or  the  common  law  of  Scotland. 

Proprietors  on  the  sea-coast  having  grants  from  the  crown  with  right  of  fishing 
limited  to  fishing  with  net  and  coble,  cannot,  on  the  suit  of  owners  of 
fisheries  in  a  river,  be  restrained  from  fishing  with  stake  nets. 

The  Appellants  in  this  case  were  owners  of  fisheries  in  the  river  Don  in  Scotland. 
The  Respondents  were  owners  of  the  property  along  the  sea-coast  not  far  from  the 
mouth  of  the  river  Don.  The  property  altogether  comprised  about  seven  miles, 
commencing  at  a  part  about  two  miles  from  the  mouth  of  the  river  Don,  and  being 
on  the  sea-shore,  was  used  for  the  purpose  of  catching  salmon  and  other  fish  with 
stake  nets.  The  proprietors  of  the  fisheries  of  the  river  Don  complained  of  this,  as 
being  an  injury  to  their  fishery,  and  commenced  proceedings  against  the  Respondents 
in  the  Court  of  Session,  which  ended  in  1826,  in  a  judgment  against  the  Appellants. 
An  appeal  from  this  decision  having  been  argued  in  the  House  of  Lords,  [486]  the 
following  observations  were  made  in  moving  the  judgment. 

(lltli  July,  1828.)  The  Lord  Chancellor. — The  question  is,  whether  persons 
occupying  property  on  the  sea-coast,  have,  by  the  law  of  Scotland,  a  right,  provided 
they  have  aright,  to  fish  for  salmon,  to  place  stake-nets  for  the  purpose  of  fishing. 
This  depends  upon  certain  acts  of  parliament  passed  in  Scotland  at  a  very  early 
period,  and  continued  down  for  many  years.  It  is  not  denied,  that  persons  are 
entitled  by  the  law  of  Scotland,  to  place  cruives  and  other  machinery  in  rivers, 
above  the  point  where  the  tide  flows,  under  certain  circumstances,  and  under  certain 
limitations,  and  restrictions  as  to  the  manner  in  which  that  machinery  is  to  be  used, 
as  to  the  construction  of  the  machinery,  and  as  to  the  time  and  period  for  which  it 
is  to  be  used.  What  I  have  stated  relates  to  those  parts  of  rivers  which  are  above 
the  point  to  which  the  tide  flows.  No  persons,  by  the  law  of  Scotland,  are  entitled  in 
those  parts  of  the  river  where  the  tide  flows,  to  place  machinery  of  tliis  description. 

The  question  with  respect  to  the  river  Tay  came  on  in  the  year  181 G,  before  the 
Court  of  Session,  and  afterwards  came  by  appeal  to  this  House.  The  river  Tay  ter- 
minates in  a  firtli  or  arm  of  the  sea  ;  and  the  question  was  agitated  in  the  Courts 
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of  Scotland,  wlictlicr  or  not,  by  the  law  of  Scotland,  stake  nets  coidd  be  put  in  the 
river  Tay,  or  rather,  I  should  say,  in  the  watcis  of  the  firth  of  the  'lay,  consistently 
with  the  acts  of  parliament  to  which  1  have  refci'red.  The  t'ourt  of  Session  in  Scot- 
land was  of  opinion,  that  the  acts  of  parliament  prohibited  absolutely  the  placing  of 
machinery  of  this  description  in  that  part  of  the  [487]  water  or  firth  of  the  Tay.  The 
case  then  came  to  this  House,  and  your  Lordships  affirmed  the  decision  of  the  Court 
of  Session  ;  but  in  the  argument  which  took  place  upon  that  subject,  and  finally 
in  the  judgment  of  your  Lordsliips,  care  was  taken  not  to  decide  the  question  with 
respect  to  the  right  of  placing  stake  nets  on  the  sea-coast,  and  therefore  the  question 
between  those  who  are  the  parties  to  this  appeal,  came,  on  the  present  occasion,  for 
the  first  time,  unfettered  before  the  Court  of  Session  in  Scotland. 

The  Court  of  Session  was  of  oj^inion,  that  the  acts  of  parliament  did  not  apply 
to  the  sea-coast  ;  and  the  question  for  consideration  will  be,  whether  the  judgment 
of  the  Court  of  Session  in  that  respect  be  or  be  not  correct. 

The  first  statute  referred  to,  was  passed  in  the  reign  of  Robert  the  First,  in  the 
year  1318.  It  is  quite  obvious,  upon  the  language  and  construction  of  that  act  of 
parliament,  that  it  was  never  intended  to  apjsly  to  the  sea-coast.  The  words  arc 
these  : — "Item  ordinatum  est  et  assensum  quod  omnes  illi  qui  habent  croias  vel  piscarias, 
"  vel  stagna,  aut  molendina,  in  aquis  ubi  aseendit  mare  et  se  retrahit,  et  ubi  salmunculi 
"  vel  smolti  sen  fria  alterius  generis  piscium  maris  vel  aqu£e  dulcis  descendunt  et 
"  ascendunt,  tales  croise  et  machinse  infra  positse  sint  ad  minus  de  mensura  duorum 
"  poUicum  in  longitudine,  et  triiim  poUieum  in  latitudine,  ita  quod  nulla  fria  piscium 
"  impediantur  ascendendo  vel  descendendo  secundum  quod  libere  possint  ascendere 
"  et  descendere  ubique."  That  particular  expression  of  ascending  and  descending 
is  repeated  two  or  three  times  in  the  act  of  parliament  ;  and  it  is  clear,  therefore, 
that  it  [488]  had  reference  to  streams,  or  the  continiiation  of  streams  ;  that  it  had 
in  point  of  construction  no  reference  wliatever  to  the  sea-coast. 

The  next  act  of  parliament  was  passed  about  a  hundred  years  afterwards,  in  the 
reign  of  James  the  First  of  Scotland.  It  is  in  these  words  : — "  It  is  ordainyt  that 
"  all  cruives  and  zaires,"  which  words,  by  the  judgment  of  this  House,  have  been 
interpreted  to  mean  machinery  similar  to  stake  nets,  "  set  in  fresh  waters,  quhair 
"  the  sea  fiUis  and  ebbis,  the  quhilk  destroyes  the  frie  of  all  fisches,  be  destroyed  and 
"  put  away  for  evermair,  not  again  standing  ony  priviledge  and  freedome  given  in 
"  the  contrairie,  under  the  pain  of  one  liundred  shillings  ;  they  have  cruives  in  fresh 
"  waters  that  they  gar  keepe  the  lawes  anentes  Satterdies  slop,  and  suffer  them  not 
"  to  stande  in  forbidden  time  under  the  said  paine.  and  that  ilk  heek  of  the  foresaides 
"  cruives  be  inche  wide,  as  the  aulde  statute  requires."  It  speaks,  therefore,  of  fresh 
water,  and  it  speaks  also  of  fresh  water  "  quhair  the  sea  fillis  and  ebbis,"  evidently 
denoting  rivers,  and  channels  similar  to  rivers.  It  li^as  been  said,  that  the  word  "  fresh  " 
may  possibly  be  a  mistake  ;  that  we  have  not  the  original  record  of  this  act  of  parlia- 
ment ;  and  that  the  word  "  fresh  "  may  have  been  introduced,  because,  in  reciting 
this  act  of  parliament  in  a  subsequent  act,  the  word  "  fresh  "  is  omitted  ;  but  still 
the  words,  "  water  quhair  the  sea  fillis  and  ebbis,"  are  retained. 

Without  going  through  other  acts,  I  think  I  am  justified,  upon  the  terms  of  this 
act,  in  repeating,  that  in  the  earlier  acts  it  is  perfectly  clear  tliat  they  do  not  in  their 
terms  embrace  the  sea-coast.  When  [489]  we  come  to  advert  to  acts  of  a  later  period, 
the  language  is  more  equivocal  and  more  general ;  but  taking  the  later  acts  in  con- 
nection wltli  the  earlier  acts,  and  construing  one  with  the  other,  the  conclusion  is, 
that  the  acts,  taken  together,  refer  not  to  the  sea-coast  but  to  rivers. 

As  to  the  case  of  Dalgleish  v.  The  Duke  of  Athol,  with  respect  to  the  waters  of  the 
Firth  of  Tay,  the  construction  which  the  Court  of  Session  put  upon  the  acts  of  parlia- 
ment now,  is  perfectly  consistent  witli  the  construction  which  they  put  upon  the 
acts  in  that  case,  and  the  construction  which  this  house  also  put  upon  those  acts. 

It  is  remarkable  tliat  the  writers  on  the  Scotch  law,  Bankton,  Erskine,  and  Lord 
Stair,  in  referring  to  those  acts  of  parliament,  do  not  in  any  instance  apply  them  to 
the  sea-coast ;  they  speak  of  the  prohibition  as  applicable  to  rivers,  and  to  rivers 
only.  I  am  not  insensible  of  the  argument  which  was  urged  at  the  bar,  that  the 
attention  of  those  writers  was  not  directed  to  the  question  precisely  as  it  is  now  raised  ; 
but  it  is  impossible  to  suppose,  that  those  learned  writers,  in  writing  their  institutional 
works,  and  adverting  to  those  particular  acts  of  pai-liament,  should  not  have  taken 
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the  pains  to  read  them  ;  and  it  is  impossible  to  suppose,  that  if  they  had  considered 
the  interpretation  of  them  as  extending  to  the  sea-coast,  they  would  have  expressed 
themselves  in  a  limited  way,  confining  their  expressions  to  rivei's  and  to  rivers  only. 

This  case  was  also  argued  upon  another  principle,  namely,  that  even  independently 
of  the  construction  of  those  acts  of  parliament,  the  owners  of  the  fisheries  in  the  Don 
would  have  a  right  to  complain  of  the  [490]  erection  of  these  works  on  the  principle 
of  the  common  law.  Now,  although  that  principle  was  glanced  at  in  the  Court  below, 
it  does  not  appear  to  have  been  seriously  ai-gued  before  the  Court  of  Session  ;  and 
at  the  bar  of  the  house  it  was  argued  by  an  English  counsel,  upon  English  principles, 
and  citing  English  cases,  most  of  w'hich  I  have  looked  at  with  considerable  attention  ; 
but  which,  when  they  came  to  be  sifted  and  examined,  appear  to  me  to  have  no  bearing 
whatever  upon  the  present  question.  If,  therefore,  you  are  satisfied  upon  my  repre- 
sentation as  to  the  interpretation  of  those  acts  of  parliament,  that  they  are  not  to 
be  considered  as  extending  to  the  sea-coast,  the  state  of  this  question  cannot  be  altered 
by  any  reference  to  the  principle  of  the  common  law,  either  as  applicable  to  Scotland 
or  England. 

Another  point  has  been  insisted  upon  in  the  papers,  and  als(j  at  the  hav  ;  but  it 
does  not  appear  to  me  to  be  entitled  to  nuich  attention.  It  is  said,  that  the  proprietors 
of  these  fisheries  on  the  sea-coast  have  no  right,  by  the  terms  of  their  grant,  to  fish 
in  this  manner,  and  that  they  are  entitled  only  to  fish  with  what  is  called  a  net  and 
coble  ;  and  that,  having  taken  upon  themselves  to  fish  in  a  different  manner,  the 
proprietors  of  the  fisheries  in  the  river  Don  have  a  right  to  complain  of  it,  and  on  that 
ground  to  sustain  this  suit.  I  apprehend  it  is  quite  a  mistake.  These  persons  became 
proprietors  of  fisheries  on  the  coast  originally  by  grant  from  the  crown  ;  and  if  their 
grants  are  so  limited,  that  in  point  of  law  (upon  which  I  do  not  wish  at  present  to 
pronounce  any  of)inion)  they  are  not  entitled  to  fish  in  the  manner  described,  namely, 
by  the  use  of  stake  nets,  that  is  a  question  [491]  between  them  and  the  crown.  The 
crown  may  have  a  right  to  complain,  that  the  exercise  of  the  right  conveyed  by  the 
crown  has  in  that  instance  been  exceeded  ;  and  possibly,  under  such  circumstances, 
the  crown  might,  by  its  public  officer,  institute  some  proceeding  against  them  ;  upon 
which,  however,  I  wish  carefully  to  abstain  from  exj^ressing  any  opinion,  but  the 
proprietors  of  the  fisheries  of  the  Don  have  nothing  to  do  with  that.  The  ques- 
tion with  respect  to  the  proprietors  of  the  fisheries  of  the  Don,  is,  whether  they 
have  a  right,  by  the  existing  law,  to  complain  that  persons  who  possess  property  on 
the  sea-coast,  and  have  a  right  of  fishery  on  the  sea-coast  as  extensive  as  the  crown 
can  grant,  are  entitled  to  fish  by  means  of  stake  nets  ;  and  whetlier  they  can  make 
out  that  the  laws  of  Scotland  prohibit,  under  such  circumstances,  where  the  sea  ebbs 
and  flows,  the  use  of  machinery  of  that  description.  Now,  I  apprehend  that,  looking 
at  these  acts  of  parliament,  they  do  not  apply  to  fisheries  on  the  sea-coast  ;  and  that 
the  proprietors  of  fisheries  on  the  Don  have  no  right  to  maintain  this  suit. 

Judgment  affirmed. 


[492]  SCOTLAND. 

COURT  OF  SESSION. 


John  Dickson,  and  Others, — Appellants  ;  Walter  GiiAiiAM,— 7?cs|)o?!/?f?i< 

[1828]. 

By  the  law  of  Scotland,  an  interivi  curator  brnris  (provisional  committee  of 
the  estate)  may  be  appointed  by  the  Court  of  Session,  without  notice  to 
the  party  affected  by  the  appointment,  and  without  cognition  or  inquest 
before  a  jury. 

Whether  the  word  "  interim  "  means  until  the  patient  recovers  his  faculties, 
or  until  some  more  regular  proceeding  is  instituted.     Qua>re. 

By  the  law  of  Scotland,  a  man  of  weak  understanding  may  ajipoint  Intcrdictors 
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by  a  deed,  which  hiiuls  liim  to  do  no  act  affecting  his  estate  without  tlie 
consent  of  the  persons  appointed  Inteidictors. 
'  Intcrdictors  so  appointed  having  institnted  proceedings  in  the  Court  of  Session 

to  recall  a  subsequent  appointment  of  an  interim  curator,  which  was 
sustained  with  costs  against  the  interdictors  :  Held,  after  a  remit  to  ascer- 
tain the  practice  of  the  Court  of  Session,  that  the  judgment  should  be 
attirmed,  but  without  costs.* 

(July,  1828.)  The  Earl  of  Eldon. — My  Lords,  This  was  an  appeal  brought  by  John 
Dickson,  Archibald  Gibson,  Andrew  Steele,  and  James  Knox,  stating  themselves  to  be 
interdictors  of  Mr.  James  Bryce,  who  is  represented  to  be  some  time  student  of  divinity, 
[493]  thereafter  teacher  of  languages  in  Edinburgh,  and  the  said  Andrew  Steele 
as  his  agent.  The  Respondent  was  Mr.  Walter  Graham,  who  was  the  curator  bonis 
to  James  Bryce.  This  gentleman,  at  the  time  when  these  transactions  took  place, 
was  represented  to  be  so  weak  in  mind,  and  so  unable  to  take  care  of  his  own  affaii-s, 
as  to  make  it  necessary  to  execute  an  instrument,  which,  by  the  law  of  Scotland,  is 
termed  an  instrument  of  interdiction,  an  instrument  by  which  he  consents  to  do 
no  act  without  the  concurrence  and  consent  of  those  four  gentlemen  who  are  named 
as  interdictors. 

The  law  of  Scotland  certainly  allows  a  man  to  place  himself  in  that  situation.  The 
books,  I  think,  represent  that  the  principles  of  the  law  of  Scotland  is  this,  that  a  man 
who  possesses  a  sufficient  portion  of  reason  to  be  conscious  of  the  weakness  of  his 
own  understanding,  not  furious  nor  fatuous,  but  a  man  so  satisfied  that  he  ought 
not  to  trust  himself  with  his  transactions,  may  execute  an  instrument,  binding  him 
not  to  do  any  act  with  respect  to  his  estate,  without  the  consent  of  those  persons  whom 
by  the  deed  he  authorizes  to  superintend  for  him  ;  or,  in  other  words,  without  whose 
consent  he  binds  himself  not  to  act.  I  understand  the  law  of  Scotland  to  have  per- 
mitted persons  in  that  situation  to  which  I  have  adverted,  to  place  their  affairs  under 
the  direction  of  others,  in  a  mode  which  may  be  more  pleasant  to  them  than  that  of 
resorting,  as  originally  it  was  thought  necesisary,  to  a  suit,  in  order  to  pronounce 
that  the  individual  was  not  a  proper  person  who  should  be  trusted  to  administer 
his  affairs. 

This  instrument  being  executed,  an  application  [494]  was  made  on  the  death 
of  a  brother  of  this  unfortunate  gentleman,  Mr.  James  Bryce,  by  a  brother-in-law,  a 
gentleman  who  had  married  his  sister,  to  have  a  curator  bonis  appointed  to  take  care 
•of  him,  something  in  the  nature  of  a  committee  of  the  estate  of  a  lunatic  in  England. 
A  medical  gentleman  of  the  name  of  Abercrombie,  certified  that  his  state  was  such, 
that  some  person  ought  to  be  authorized  to  superintend  him  ;  and  upon  an  applica- 
tion to  the  Court  of  Session  to  appoint  such  a  person,  the  Court  of  Session  appointed 
Mr.  Graham,  who  was  the  husband  of  the  sister. 

The  first  step  taken  in  the  Court  of  Session  desiring  that  that  appointment  might 
be  recalled,  was  in  January,  1818  ;  and  on  that  occasion,  the  Court  of  Session  pro- 
nounced this  interlocutor,  which  is  the  first  interlocutor  appealed  from.  "  They 
"  refuse  the  prayer  of  the  said  petition,  and  assoilzie  from  the  conclusions  of  the  same  ; 
"  and  find  the  several  interdictors  with  whose  consent  the* said  petition  has  been  oft'ered, 
"  conjointly  and  severally  liable  to  the  Respondent  in  the  expences  of  process  ;  appoint 
"  an  account  thereof  to  be  lodged  ;  and  remit  the  same  when  lodged  to  the  auditor, 
"  to  tax  and  report."  This  is  an  appeal  from  this  interlocutor,  in  respect  of  the  expences 
of  the  process,  an  appeal  by  these  four  gentlemen,  who  are  the  interdictors  under  this 
deed.  This  order  to  pay  the  expences  of  the  process  was  resisted  with  respect  to  three 
of  the  parties,  on  the  ground  that  they  took  no  part  in  the  business.  There  was  a 
petition  afterwards  presented  by  Bryce  himself  ;  Mr.  Steele,  one  of  them,  also  resisted 
on  the  gi'ound  that  he  appeared  only  as  agent  for  the  interdictors. 

[495]  In  the  petition  made  in  the  name  of  James  Bryce.  an  application  was  made 
to  the  Court  that  there  might  be  a  process  of  cognition.  That  is  a  proceeding  in  the 
nature  of  our  commission  of  lunacy,  in  order  to  determine  whether  this  person  was 
in  that  state  in  which  it  was  proper  that  this  curator  bonis  should  be  continued. 
Upon  that  petition,  the  Court  pronounced  this  interlocutor  :  "  They  remit  to  the 

*  The  facts  appear  sufficientlv  stated  in  the  body  of  the  judgment. 
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"  slierift'-drpiiti'  of  tlie  sliiro  of  Kdiiihurf^li  to  t'n(|uiro  coiicprninf:;  tlip  condition  of 
"intellect  and  t^tate  of  faculties  of  the  ])etitioner  .lames  Brvce,  and  his  abilities  to 
"  manage  and  conduct  his  own  afi'airs,  and  also  eonceniinfj;  the  truth  and  snHiciency 
"  of  his  grounds  of  complaint  of  harsh  or  improper  treatment,  or  neglect  of  his  comfort 
"  on  the  part  of  Walter  Graham,  his  curator  bonis  ;  authorize  and  direct  the  said 
"  sheriff  to  proceed  in  the  enquiry,  by  personal  visitation  of,  and  intercourse  with. 
"  the  said  James  Bryce,  at  various  times,  and  without  previous  warning  or  concert, 
"  as  also  by  examination  upon  oath  of  such  witnesses,  suggested  by  either  party, 
"  who  have  sufficient  cause  of  knowledge  respecting  the  premises,  and  likewise  by  the 
"  opinion  of  medical  persons  named  by  the  sheriff'  to  visit  him,  and  ordain  the  said 
"  sheriff  to  report  his  opinion  on  the  said  matters,  and  each  of  them,  to  the  said 
"  Lords  ;  and  in  case  a  minute  shall  be  offered  on  tlie  ])art  of  the  said  James  Brj'ce, 
"  praying  for  a  direction  to  the  sheriff  to  proceed  in  the  said  matter  by  jury  or  inquest, 
"  allow  the  clerk  of  process  to  receive  and  mark  the  same  as  part  of  the  process,  and 
"  also  the  said  curator  bonis  to  answer  the  said  minute  in  case  he  shall  see  cause  so  to 
"  do."  So  far,  therefore,  the  Court  [496]  of  Session  corrected  its  own  original  pro- 
ceedings, by  requiring  a  more  minute  and  careful  examination  of  the  state  of  this 
person  ;  and  under  the  order  of  the  court,  the  sheriff -depute  of  the  shire  of  Edinburgh 
proceeded  to  enquire  into  the  state  of  this  person.  The  report  of  the  sheriff-depute, 
the  present  Lord  Advocate,  was  to  this  effect  : — 

"  In  compliance  with  the  remit,  the  reporter  called  upon  James  Bryce,  the  in- 
"  dividual  therein  referred  to.  on  various  occasions  in  the  course  of  the  last  four  months, 
"  without  any  previous  warnings,  and  had  also  particular  access  to  see  him  in  the  course 
"  of  the  examinations  of  witnesses  which  has  taken  place  under  the  above  remit.  The 
"  Reporter  also  directed  Doctors  Spens,  Farquharson,  and  Wood,  to  visit  the  said 
"  James  Bryce,  and  has  taken  their  examination  upon  oath,  as  well  as  that  of  the 
"  witnesses  suggested  by  either  party,  as  having  sufficient  cause  of  knowledge  respect- 
"  ing  the  premises  ;  and  he  now  begs  leave  to  report,  1st,  That  from  the  appearance, 
"  manners,  habits,  and  conversations  of  the  above-named  James  Bryce,  it  appears 
"  most  decidedly  to  the  reporter,  that  that  person  labours  under  a  very  great  degree 
"  of  mental  imbecility,  and  that  he  is  utterly  incapable  to  manage  and  conduct  his 
"  own  affairs.  This  impression  seems  fully  confirmed  by  the  united  opinions  of 
"  all  the  medical  men  who  have  been  examined,  and  is  indeed  supported  by  the  whole 
"  other  evidence  which  has  been  led,  and  which  farther  shews  that  Bryce's  defect 
"  of  mind  is  not  of  recent  origin,  but  has  been  progressive  for  a  period  of  nearly  thirty 
"  years.  This  circumstance,  while  it  almost  excludes  the  hope  of  amendment,  is  [497] 
"  calculated  to  remove  all  idea  of  the  appearance  which  this  person  exhibits  (the  mental 
"  malady)  being  produced  from,  or  even  affected  by  the  judicial  proceedings  which 
"  have  been  going  on  concerning  him.  Indeed,  the  reporter  has  liad  occasion,  in 
"  the  course  of  the  various  cognitions  that  have  gone  on  before  him,  to  observe  that 
"  persons  of  deranged  intellect  are  at  times  capable  of  assuming  an  extraordinary  com- 
"  mand  over  themselves,  and  can  contrive  so  to  speak  and  to  act  for  a  short  space, 
"  as  not  unfrequently  to  induce  juries  to  return  verdicts  in  their  favour,  while  the 
"  real  state  of  the  party  would  warrant  a  different  deliverance.  It  particularly  struck 
"  the  reporter,  as  affording  material  evidence  of  the  state  of  Bryce's  mind,  that  in  the 
"  course  of  the  examination  of  witnesses,  at  which  this  person  was  present,  he  evinced 
"  no  power  of  any  such  command  over  himself,  nor  could  he  even  frequently  be  induced 
"  to  keep  silence,  though  recommended  to  him  by  those  who  were  attending  to  his 
"  interest.  With  respect  to  tlie  alleged  maltreatment,  it  will  be  seen  from  the  proof 
"  that  this  rests  upon  no  better  ground  than  that  of  Bryce  having,  for  some  time  past, 
"  made  general  complaints  of  that  nature  to  certain  individuals,  a  circumstance  on 
"  which  no  reliance  can  be  placed,  as  the  making  groundless  complaints  of  this  nature 
"  is  a  very  usual  symptom  of,  and  attendant  upon  derangement.  In  so  far  as  the 
"  reporter  has  been  able  to  ascertain  it,  the  conduct  of  Mr.  and  Mrs.  Graham  towards 
"  Bryce  has  been  marked  with  all  proper  degree  of  kindness  and  attention,  and  he 
"  himself  appears  to  have  been  sensible  of  this,  and' to  have  been  satisfied  and  [498] 
"  contented,  until  some  individuals  in  the  neighbourhood  where  he  resided,  possibly 
"  from  humane,  but  certainly  from  mistaken  motives,  appear  to  have  encouraged 
"  the  suspcion  of  ill  usage,  which  Bryce's  state  of  mind  was  so  much  calculated  to 
"  engender.     With  regard  to  his  present  residence,  it  appears  to  the  reporter  that 

177 


IV  BLIGH  N.  S.  DICKSON  V.  fiRAHAM  [1828] 

'  his  room  is  good,  that  all  due  attention  is  paid  to  his  comfort,  and  that  Mrs.  I'aterson, 
"  with  whom  he  resides,  is  a  person  well  calculated  for  such  a  charge." 

This  report  was  dated  in  the  month  of  December  1818,  and  it  came  under  the 
consideration  of  the  Court  as  early  after  that  as  February  181'.).  The  report  being 
prepared,  but  not  actually  brought  before  the  Court,  and  Mr.  Steele  declining  any 
longer  to  continue  agent  to  Mr.  Bryce,  an  application  was  made  to  the  Court  to 
appoint  another,  who  was  accordingly  appointed.  But  that  appointment  was  made 
at  a  time  when  the  litigation  had  been  conducted  under  the  direction  of  Mr.  Steele, 
and  he  was  considered  by  the  Court  liable  to  all  expences,  as  the  agent  who  had  carried 
on  the  business  up  to  the  month  of  December  1818.  He  ceased  to  be  agent  at  this 
time  certainly,  and  on  his  application  another  agent  was  appointed  ;  but  he  acted 
down  to  the  period  which  elapsed  between  the  remit  to  the  sheriff-depute  and  his 
report.  When  the  report  was  about  to  be  prejsared,  and  the  consideration  of  it  to 
be  entered  upon  in  the  Court  of  Session,  then  he  withdrew. 

The  appeal  therefore  has,  in  my  opinion,  been  brought  quite  irregularly  by  the 
four  interdictors,  with  regard  to  the  first  part  of  the  case,  in  which  they  were  all  of 
them  represented  by  Mr.  Steele  ;  [499]  and  with  reference  to  the  order  made,  that 
Mr.  Steele  should  pay  the  expences  till  he  ceased  to  be  the  agent  previous  to  the  last 
act  of  the  Court  of  Session. 

When  this  case  came  before  the  House  of  Lords  some  time  ago,  it  struck  me,  and 
it  likewise  struck  some  other  Lords  not  now  attending  the  House,  that  tliis  was  a 
very  extraordinary  course  of  proceeding  in  its  nature,  comparing  it  with  what  is  the 
course  of  proceeding  in  this  part  of  the  kingdom,  that  a  jierson  should  have  applied 
to  the  Court  of  Session,  and  should  have  received  immediately  an  appointment  to 
take  care  of  another  and  his  affairs,  on  the  ground  that  he  was  incapable  of  taking 
care  of  himself  and  his  affairs  ;  that  there  should  be  no  course  of  inquiry  on 
the  Court  being  so  applied  to,  nor  any  notice  given  to  the  party  ;  and  that  this  was 
at  least  a  proceeding,  with  reference  to  which  this  House  should  very  well  consider 
what  the  law  of  Scotland  was,  before  it  concurred  in  the  acts  which  had  taken  place  ; 
particidarly  with  reference  to  the  care  exercised  in  matters  of  this  kind  by  the  I-ord 
Chancellor  of  England,  it  being  well  known  that  the  Court  of  Chancery  cannot  appoint 
any  person  to  take  care  of  a  supposed  lunatic  or  his  property,  unless  a  jury  shall  find 
that  the  man  is  of  unsound  mind  ;  and  that  even  after  the  finding  of  a  jury,  that  the 
party  is  of  unsound  mind,  the  Court  will  do  nothing  while  a  traverse  is  depending  ; 
the  traverse  allowing  to  those  who  are  interested,  another  opportunity  of  questioning 
the  fact.  But  here,  according  to  what  is  stated  to  be  the  law  of  Scotland,  the  Court 
proceeds  without  cognition  to  appoint  a  person  to  take  care  of  the  party,  and  to  [500] 
take  care  of  him  according  to  the  act  of  sederunt  "  in  the  mean  time."  Whether 
these  words,  "  in  the  mean  time,"  really  mean  in  the  mean  time  till  there  is  a  more 
regular  proceeding,  or  whether  they  mean  that  the  appointment  is  made  to  continue 
until  the  man  shall  be  able  to  manage  for  himself,  may  admit  of  question.  The 
act  of  sederunt  was  certainly  ojjen  to  a  different  construction,  according  to  what 
the  dift'erent  parties  contended. 

\Mien  this  cause  was  heard,  it  was  thought  necessary  by  this  House  to  desire  the 
Court  of  Session  to  consider  whether  they  could  take  this  course  according  to  their 
law,  or  whether  there  was  not  a  necessity  for  a  cognition  to  issue,  in  order  to  have 
the  finding  of  a  jury  on  the  case.  We  have  since  received  for  answer  to  that  question, 
that  the  Court  has  been  in  the  habit  of  proceeding  in  this  course  for  so  long  a  period, 
that  I  do  not  think  it  proper  to  advise  the  House  to  hold  that  this  is  not  a  legalproceed- 
ing  on  the  part  of  the  Court  in  question.  If  it  was  legal,  attending  to  all  the  circum- 
stances and  dates  of  these  proceedings,  this  House  could  not  hold  that  the  interlocutor 
was  wrong,  or  that  it  was  not  competent  for  that  Court  to  say,  whatever  were  the 
motives  of  Mr.  Steele,  that  he  was  liable  for  the  costs  of  the  proceeding  as  an  officer 
of  the  Court,  and  as  the  party  applying  to  the  Court  to  set  aside  the  proceeding.  The 
judgment  of  the  Court  ought,  under  those  circvunstances,  to  be  affirmed,  but  without 
costs  in  the  appeal  case.  The  appointing  a  person  to  exercise  the  duties  of  curator 
bonis,  is  taking  a  very  considerable  liberty,  to  be  justified  only  by  necessity  ;  and  this 
is  the  first  case  which  has  occurred  in  this  House  in  which  [501]  the  practice  of  the 
Court  of  Session  has  been  established.  That  practice  is  not  in  conformity  with  the 
course  observed  in  this  countrv  in  the  case  of  one  who  is  represented,  according  to 
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the  language  of  the  cdiiiiniasion,  as  a  huiatic.  A  CDiiiinission  is  not  issued  unless 
a  snfticifiit  grouiKl  is  laid,  and  oven  then,  if  the  jury  have  found  tliat  lie  is  a  man  of 
weak  mind,  that  will  not  do  ;  but  if  they  find  not  that  he  is  a  lunatic,  not  that  he  is 
fatuous,  but  that  he  is  of  unsound  mind,  that  is  suttieient  to  sustain  the  commission. 
The  way  in  which  we  have  always  proceeded,  is  to  issue  a  commission  ;  and  if  the 
jury  so  find  upon  that  representation,  that  he  is  of  unsound  mind,  the  care  of  the 
Court  is  thrown  around  him.  That,  1  think,  would  have  been  a  fair  notice.  If  th.it 
course  had  been  adopted,  and  tln'se  parties  had  then  introvened,  I  think  the  ajijieal 
ought  to  have  been  dismissed  with  costs  ;  but  there  having  been  no  such  ])i'oceeding 
in  the  first  instance,  though  it  appears  to  me  that  it  woidd  be  too  much  to  say,  that 
the  proceeding  of  the  Court  of  Session,  and  all  the  proceedings  incident  upon  their 
proceedings  for  a  long  series  of  decisions,  are  such  as  cannot  be  upheld,  I  think  that 
they  ought  to  be  affirmed  without  costs.  1  cannot  conclude  without  saying,  that 
I  wish  there  was  some  law  to  regulate  these  proceedings  in  Scotland. 


[502]  SCOTLAND. 

COURT  OF  SESSION. 


William  Trotter,  and  Others, — Appellants  ;  Young  Trotter, — Bcspo7idcnt 

[1828], 

[S.C.  5  Scots  R.  I^  (H.  L.)  197;  3  Wils.  &  Sh.  407;  .5  Sh.  78.  Cp.  Sludd  v. 
Cook,  1883.  10  Rettie  (H.  L.)  57;  8  A.  C.  594  ;  Maxwell  v.  Maxu^ell.  1852, 
2  De  G.  M.  &  G.  705  ;  Harrison  v.  Harrison,  1872,  L.  R.  8  Ch.  342.] 

A  will  must  be  construed  according  to  the  law  of  the  country  where  it  is  made, 
and  the  testator  is  domiciled. 

The  will  of  a  subject  of  Great  Britain  made  in  India  must  be  construed  according 
to  the  laws  of  England. 

Upon  a  question  arising  in  the  Court  of  Session  on  the  doctrines  of  the  law  of 
England,  the  Court  is  justified  in  taking  and  acting  upon  the  o])inions  of 
English  lawyers,  given  upon  a  case  laid  before  them. 

Money  vested  in  heritable  bonds  becomes  real  estate,  and  where  upon  the  con- 
.struction  of  the  will  no  clear  intention  can  be  collected  to  pass  real  estate, 
the  heir  at  law  taking  a  benefit  under  the  will  is  not  put  to  his  election, 
but  may  take  the  real  estate  as  heir,  and  also  personal  estate  under  the 
will. 

A  will  by  which  the  testator  recites  that  "  he  considers  it  his  duty,  while  in 
health,  to  execute  a  settlement  of  all  his  estate  and  effects,"  ajipointing 
executors  in  England  and  in  India  ;  and  directing  that  the  residue  of  his 
estate  in  India  should  be  remitted  to  his  executors  in  Scotland,  and  that 
they  should  divide  that  residue,  and  the  whole  of  his  property  in  Europe, 
equallj'  between  his  brothers  and  sisters  ;  Held  not  to  pass  the  heritable 
bonds. 

Charles  Trotter,  being  domiciled  in  India,  remitted  money  to  his  brother  William 
in  Scotland,  which  he,  to  the  amount  of  £1900,  and  [503]  under  a  power,  invested  in 
heritable  bonds  ;  of  which  investment  Charles  Trotter  was  apprised.  In  May,  1829, 
he  executed  a  will  in  India,  by  which,  expressing  his  affection  for  his  brothers  and 
sisters,  and  reciting  that  "  he  considered  it  his  duty,  while  in  health,  to  execute  a 
■'  settlement  of  all  his  estate  and  effects,"  he  appointed  his  brothers  George  Trotter 
and  William  Trotter  executors  of  his  will  in  England,  and  other  persons  executors  in 
India.  He  then,  after  giving  various  legacies  in  India,  directed  his  executors  there  to 
remit  the  residue  of  his  estate  thereto  his  executors  in  Scotland  ;  who"  were  thereby 
in.structed  to  divide  the  remainder  of  his  estate  as  thev  received  it  from  India,  and 
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"  the  whole  of  his  property  in  Europe,  into  six  equal  shares,  to  be  paid,  share  and 
''  share  alike,  to  each  of  his  brothers  and  sisters,  etc." 

lie  died  without  issue  in  June  182'J,  leaving  Young  Trotter  and  William  Trotter, 
who,  at  the  death  of  the  testator,  were  his  only  surviving  brotliers,  of  wlioni  Young 
Trotter  was  the  eldest,  and  also  leaving  sisters.  Y'oung  Trotter,  therefore,  as  heir, 
made  up  titles  to  the  heritable  bonds.  The  other  parties  claiming  under  the  will 
insisted,  that  he  was  bound  either  to  give  up  his  claim  to  the  personal  property  pa.ssing 
under  the  will,  or  to  permit  the  heritable  bonds  to  be  divided  as  ])art  of  the  personalty. 
To  settle  this  ipiestion  an  action  of  declaratur  was  raised  by  Young  Trotter,  nnd  an 
action  of  multiplepoinding  by  the  executors  ;  in  the  progress  of  which,  a  case  was 
stated  for  the  opinion  of  English  counsel,  upon  the  question  whether  Young  Trotter 
was  bound  to  elect  1  Sir  James  Scarlett  and  Mr.  Shadwell  having  given  their  opinion 
that  the  heir  [504]  might  claim  the  heritable  bonds  without  being  put  to  his  election, 
the  Court  of  Session  gave  jtidgment  in  conformity  with  this  opinion,  and  thereupon 
the  other  legatees  under  the  will  appealed  to  the  House  of  Lords. 

The  case  was  argued  in  June,  1829. 

The  Lord  Chancellor. — In  this  case  a  most  material  and  important  question  is, 
how  the  will,  which  was  executed  in  India,  is  to  be  interpreted,  by  what  law  1  It 
was  considered  in  the  Court  below,  and  undoubtedly  it  was  held  most  properly,  that 
the  will  was  to  be  interpreted  by  the  law  of  the  land  where  it  was  made,  and  where 
the  testator  had  his  domicile,  namely,  India,  that  is  bj'  the  law  of  England  ;  and  it 
was  held,  and  properly  held,  as  I  conceive,  by  the  Court  below,  that,  although  that 
will  was  the  subject  of  judicial  inquiry  in  the  Courts  of  Scotland,  the  same  rule  was  to 
be  applied  to  the  interpretation  of  it  as  if  the  will  had  been  the  subject  of  consideration 
and  adjudication  in  the  Courts  of  England. 

The  next  question  was,  how  the  Court  of  Session  were  to  ascertain  what  the  law 
of  England  was  with  respect  to  this  will  '?  how  this  will  was  to  be  interpreted  according 
to  the  law  of  India,  or,  in  other  words,  according  to  the  law  of  England.  They  followed 
that  course  which  had  been  adopted  on  other  occasions,  in  the  cases  of  Robertson  v. 
Robertson  [1816,  F.  C],  Wightman  v.  Dalile's  trustees  [1802,  F.  C.  App.  1],  and  other 
cases  :  the  course  which  they  had  been  in  the  habit  of  taking  to  ascertain  how  the  law 
stood,  namely,  to  direct  a  case  to  be  prepared,  stating  all  the  circumstances  necessary, 
for  the  purpose  of  raising  the  question  of  law  for  the  opinion  of  [505]  lawyers  of  this 
country.  Accordingly,  by  one  of  the  interlocutory  decrees,  it  was  directed,  that 
cases  should  be  stated  on  both  sides.  It  was  afterwards  agreed,  that  a  joint  case 
should  be  stated  with  the  concurrence  of  both  parties,  and  the  opinion  of  the  present 
Vice-Chancellor  *  and  the  present  Attorney  General!  should  be  taken,  with  respect 
to  the  import  of  this  will  according  to  the  law  of  England. 

It  was  stated  at  the  bar,  and  I  see  by  the  papers  it  was  also  argued  below,  that  in 
cases  of  this  description,  it  is  not  unreasonable  that,  when  any  technical  points  arise 
in  the  construction  of  a  will  of  this  description,  the  Court  of  Session  should  resort  to 
the  opinion  of  lawyers  of  the  country  where  the  will  or  instrument  was  executed, 
but  that  this  applies  only  to  technical  expressions  :  that  where  a  will  is  expressed  in 
ordinary  language,  the  judges  of  the  Court  of  .Scotland  are  as  competent  to  put  a 
proper  construction  upon  it  as  judges  or  lawyers  of  the  country  where  the  will  was 
executed.  But  the  judges  below  were  not  of  that  opinion  ;  and  it  is  impossible,  as 
it  appears  to  me,  that  such  an  opinion  can  be  reasonably  entertained.  A  will  must  be 
interpreted  according  to  the  law  of  the  country  where  it  is  made,  and  where  the  party 
making  the  will  has  his  domicile.  There  are  certain  rules  of  construction  adopted 
in  the  Courts,  and  the  expressions  which  are  made  use  of  in  a  will,  and  the  language 
of  a  will,  have  frequently  reference  to  those  rules  of  construction  ;  and  it  would  be 
productive,  therefore,  of  the  most  mischievous  consequences,  and,  in  many  instances, 
[506]  defeat  the  intention  of  the  testator,  if  those  rules  were  to  be  altogether  disre- 
garded, and  the  judges  of  a  foreign  Court  (which  it  may  be  considered  in  relation  to 
the  will),  without  reference  to  that  knowledge  which  it  is  desirable  to  obtain  of  the 
law  of  the  country  in  which  the  will  was  made,  were  to  interpret  the  will  according 
to  their  own  rules  of  construction.  That  would  also  be  productive  of  another  incon- 
venience, namely,  that  the  will  might  have  a  construction  put  upon  it  in  the  English 

*  Then  Mr.  Shadwell.  t  Sir  James  Scarlett. 
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courts  different  froiu  that  which  might  be  jint  upon  it  in  the  foreign  country.  Jt 
appears  to  me,  that  there  is  no  solid  ground  for  the  objection  ;  but  that  where  a  will 
is  executed  in  a  foreign  country  by  a  person  having  his  domicile  in  that  country,  with 
respect  to  that  person's  property  the  will  must  be  interpreted  according  to  the  law 
of  the  country  where  it  is  made.  It  must,  if  it  comes  into  question  in  any  proceeding, 
have  the  same  interpretation  put  upon  it  as  would  be  put  upon  it  in  any  tribunal  of 
tlie  country  where  it  was  made.  It  appears  to  me,  therefore,  that  the  judges  were 
perfectly  right  in  directing  the  opinion  to  be  taken  of  English  lawyers  of  eminence, 
with  respect  to  the  import  and  construction  of  this  will  according  to  the  law  of  England. 

The  main  question  that  was  ultimately  put  to  the  learned  persons  to  whom  1 
have  referred  is  this, — "  Whether  on  the  supposition  of  the  question  having  arisen 
"  for  trial  in  England,  the  heir  would  have  been  put  to  his  election  if  he  had  claimed 
"  money  secured  by  heritable  bond  in  Scotland,  as  well  as  his  share  of  the  personal 
"  estate'  under  the  will."  The  answer  is  in  these  terms,—"  Considering  heritable 
"  bonds  [507]  in  Scotland  as  real  estates,  to  which  the  heir  at  law  is  entitled,  unless 
"  they  are  conveyed  away  with  due  solemnity  by  his  ancestor,  we  think  the  heir  at 
"  law  would  be  entitled  in  this  case  to  claim  them,  without  being  put  to  his  election, 
"  if  the  question  had  arisen  in  a  court  of  justice  in  England." 

When  that  opinion  was  communicated  to  the  Court  in  Scotland,  the  Court  imme- 
diately affirming  that  opinion,  decided  in  favour  of  the  heir  at  law.  The  heir  at  law 
was  undoubtedly  entitled  to  take  the  real  estate, — that  is,  the  heritable  bond  ;  and 
the  sole  question  was,  whether,  when  he  came  in  to  claim  under  the  will  his  proportion 
of  the  personal  estate,  it  was  recjuired  by  law  that  he  should  be  put  to  his  election, 
that  is,  whether  he  should  take  the  one  or  the  other  ;  whether  he  should  allow  the 
real  estate  to  be  connected  with  the  personal,  so  as  to  form  one  mass  of  the  property, 
and  the  whole  divided,  or  should  take  the  real  estate,  and  give  up  the  personal  estate  1 
Whether  he  was  obhged  or  not  to  do  this,  depended  entirely  on  this  consideration, 
whether  upon  the  face  of  tlie  will  there  was  sufficient  to  manifest  a  clear  intention 
that  the  testator  designed  by  his  will  to  dispose  of  his  real  estate  ;  because,  if  he  intended 
to  dispose  of  his  real  estate,  although  he  had  not  carried  that  intention  effectually 
into  execution,  the  paity  taking  under  that  will  would  not  be  entitled  to  have  the  bene- 
fit of  the  will,  and  at  the  same  time  to  defeat  the  intention  of  the  testator.  The  ques- 
tion was,  therefore,  simply  a  question  of  construction.  Does  it  appear  upon  the  face 
of  the  will  that  it  was  the  intention  of  the  testator  to  dispose  of  his  real  [508]  estate, 
that  is,  of  those  heritable  bonds  1  Now,  the  rule  of  law  in  England  with  respect  to 
subjects  of  this  kind  is  well  ascertained  and  well  defined,  and  it  is  this, — that  you  are 
not  to  proceed  by  probability  or  by  conjectui-e,  but  that  there  must  be  a  clear  and 
manifest  expression  of  the  intention  on  the  face  of  the  will,  to  include  that  property 
which  is  not  properly  devised,  before  the  heir  can  be  put  to  his  election. 

It  has  been  contended  at  the  Bar,  that  the  construction  put  upon  this  will  by 
the  learned  counsel,  whose  opinions  have  been  taken  by  the  Court  of  Scotland,  was 
erroneous.  I  have  looked  at  the  opinion,  and  read  it  over  carefully  several  times, 
and  I  see  no  reason  for  dissenting  from  the  construction  which  is  put  upon  this  will. 
There  are  words  in  this  will  sufficiently  large  to  carry  the  real  estate  ;  but,  comparing 
one  provision  of  this  will  with  another,  it  chiefly  points  to  personal  estate,  and  to 
personal  estate  only.  Executors  are  app(Mnted,  nothing  is  given  to  the  executors, 
but  they  take  merely  by  virtue  of  their  chai'aeter  as  executors  ;  they  take  personal 
property  only.  There  are  executors  api^iinted  in  Scotland,  there  are  executors 
appointed  in  India,  and  the  executors  in  India  are  directed  to  remit  the  residue,  after 
payment  of  debts  and  legacies,  to  the  (executors  in  Scotland,  and  then  the  whole  of 
the  residue  of  the  Indian  estate,  and  the  whole  of  the  property  in  Scotland  are  directed 
to  be  divided  into  six  portions,  and  paid  to  the  respective  legatees  ;  throughout  all 
these  provisions,  there  is  nothing  to  satisfy  my  mind  with  that  clearness  which  is 
necessary  to  i-aise  a  case  of  election,  that  it  was  the  intention  of  the  testator  to  dispose 
by  his  will  [509]  of  the  heritable  bonds.  If  I  am  asked  to  conjecture  what  his  in- 
tention was,  I  have  no  hesitation  in  saying,  that  I  should  conjecture  that  it  was  his 
intention  to  give  the  real  property  :  but  there  is  not  such  an  expression  of  intention 
on  the  face  of  this  will  as,  I  think,  can  justify  your  Lordshi|)s  in  giving  it  th.it  efl'ect. 
It  is  nothing  more  than  conjecture  ;  the  intention  is  not  ex])ress('d  as  it  nuglit  to  be 
for  the  purpose  of  raising  an  election.     1  beg  leave  therefore  to  say,  that  1  concur 

181 


IV  BLIGH  N,  S.  SPENCE  V.   ROSS  [1829] 

in  the  opinion  expressed  by  the  1 
I  think,  under  these  circumstanc 
the  judgment  of  the  Court  below. 


in  the  opinion  expressed  by  the  learned  individuals  to  whom  I  have  referred  ;  and 
I  think,  under  these  circumstances,  I  must  recommend  to  your  Lordships  to  affirm 


[510]  SCOTLAND. 

COURT  OF  SESSION. 


William  Spence,  —  Appellmit ;  Alexander  Eoss, — Respondent.  ■ —  And  hj 
Eevivor:  William  Spence  and  J.  H.  Savigny, — Appellants;  Alexander 
Eoss, — Bespoiuient  [1829]. 

Upon  a  sale  of  lands  belonging  to  W.  S.  by  agreement,  under  which  the  price 
is,  by  the  conveyance,  made  a  charge  upon  the  lands,  and  a  bond  given 
by  the  purchaser  (but  not  delivered)  by  which  the  purchase-money  is 
secured  to  the  vendor  for  life,  and  upon  his  death  to  his  sons  and  their 
heirs,  the  trustee  under  a  sequestration  of  a  surviving  son  held  entitled, 
in  his  right,  to  sell  his  interest  in  the  bond,  subject  to  the  life-rent  of  the 
father. 

The  Appellant,  in  ISl-l,  proposed  to  sell  a  piece  of  land  to  Sir  John  Hope  of  Pinkie, 
by  a  missive  in  the  following  terms  : — 

"I  agree  to  sell  to  you  the  ground  nearMusselborough  belonging  to  me.andijresently 
"  occupied  by  Government  as  barracks,  for  the  price  of  £"2000  sterling ;  your  entry 
"  to  be  Martinmas  old  style,  from  which  term  the  price  is  to  bear  [511]  interest.  The 
■■  said  sum  of  £2000  is  to  be  declared  by  the  disposition  a  burden  on  the  subject,  and 
'"  to  remain  in  your  hands  at  interest  on  a  bond  granted  to  me  in  life  rent,  for  my  life 
'■  rent  use  aUenarly,  and  to  my  sons,  William  and  George,  equally  between  them  and 
"  their  heirs  in  fee,  the  interest  being  payable  to  me  during  my  life ;  and,  after  my 
'■  death,  the  same  to  be  payable  to  my  sons  equally  between  them  for  two  years  there- 
"  after,  and  the  principal  to  be  paid  them  at  the  elapse  of  two  years  after  my  decease. 
"  You  are  to  rest  satisfied  with  the  titles  that  they  are  good,  and  to  be  at  the  mutual 
"  expence  of  carrying  it  over  to  you." 

Sir  John  proposed  that  the  sons  should  consent  that  the  purchase  money  should 
remain  for  eight  years  certain  in  his  hands  ;  and  a  postscript  was  added  to  the  missive 
in  these  terms  : — 

"  We,  William  and  George  Spence,  sons  of  the  aforesaid  William  Spence,  proprietor 
"  of  the  barrack  ground,  hereby  agree,  that  the  above  sum  sliall  remain  in  Sir  John 
"  Hope's  hands,  at  least  for  eight  years  certain,  after  Martinmas  first,  1814." 

Sir  John  having  accepted  this  offer,  a  disjiosition  in  his  favour  was  executed  by 
the  appellant ;  and  a  bond  in  terms  of  the  missive  was  granted  by  Sir  John.  The 
disposition  and  bond  were  not  delivered  ;  but  Sir  John,  by  virtue  of  the  missive, 
entered  into  possession  of  the  land,  and  from  that  time  paid  interest  upon  the  bond 
to  the  appellant. 

William,  the  eldest  son  of  the  appellant,  died  in  1819,  unmarried  and  intestate, 
(ieorge  afterwards  became  bankrupt ;  and  the  respondent  in  the  original  appeal 
was  appointed  trustee  under  [512]  the  sequestration,  and  in  1825  advertised  the 
bond  for  sale,  subject  to  the  life  rent  of  the  appellant ;  whereupon  the  appellant 
instituted  an  action  of  suspension  and  interdict.  But  it  was  held  in  the  court  below, 
that  by  the  transaction  between  the  father  and  the  purchaser,  the  right  and  interest 
in  the  bond,  subject  to  the  life-rent  of  the  father,  vested  in  the  sons. 

Agiiinst  this  judgment  there  was  an  appeal  by  the  father  ;  and  upon  his  death, 
it  was  revived  in  the  name  of  his  dispouee,  a  minor,  and  his  curator. 

The  judgment  (jf  the  t'cuirt  ))el<iw  wa.-*  aftirnied. 
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[513]  SCOTLAND. 

COURT  OF  SESSION. 

Colin  Campbell, — A2:)pellant ;  Alexander  Anderson, — Respondent  [1S139]. 
[Mews'  Dig.  ii.  U8G.     S.C.  5  Scots  R.  R.  (H.  L.)  185  ;  3  Wils.  &  Sli.  381 ;  5  Sli.  8(;.J 

A  bill  drawn  by  an  agent  after  the  death  of  his  prineipal  hoiw  fide,  and  without 
notiee,  held  to  be  valid  by  the  law  of  Scotland. 

^Gordon  of  Drakies,  upon  leaving  England  in  1808,  granted  to  the  respondent 
a  factory,  by  which  he  was  empowered  to  borrow  money  on  account  of  Gordon  to 
the  extent  of  £5000  ;  and  for  that  purpose  to  subscribe  bonds,  and  also  to  draw  bills 
in  his  name,  and  on  his  account.  This  power  was  communicated  to  the  commercial 
house  of  Campbells  and  Co.,  in  which  the  appellant  was  a  partner ;  and  they  agreed 
to  advance  to  Anderson  such  money  as  he  might  require  during  Gordon's  absence. 
In  October  1809,  the  respondent  informed  Campbells  and  Co.  that  he  should  want 
£500  for  Gordon's  use  ;  and  by  their  permission  the  attorney  of  Gordon  drew  upon 
them  a  bill  of  exchange  for  £500,  at  three  months,  dated  from  the  11th  of  November 
1809,  which  he  discounted  with  an  agent  for  the  [514]  Bank  of  Scotland,  and  advised 
Campbells  and  Co.  accordingly. 

Jlr.  Gordon  died  at  Berbice  on  the  25th  of  August  1809. 

Canipbells  and  Co.  having  refused  to  accept  the  bill,  an  action  was  brought  by  the 
holder,  and  the  amount  recovered,  against  them  ;  whereupon,  the  bill  having  been 
delivered  to  them,  and  their  right  in  it  assigned  to  appellant,  he  brought  an  action 
against  the  respondent,  concluding  for  the  reduction  of  the  bill,  repetition  of  the 
amount,  and  costs  of  the  action.  One  of  the  grounds  of  action  was,  that  the  power 
of  the  respondent  to  draw  the  bill  as  agent  ceased  upon  the  death  of  his  principal. 
But  the  Court  below  gave  judgment  for  the  respondent ;  and,  on  appeal,  the  Lord 
Chancellor  observed  that  the  law  of  Scotland  was  clear  on  the  point,  that  if  the  respon- 
dent acted  bowl  fide,  in  ignorance  of  the  death  of  his  principal,  of  which  there  was 
no  reason  to  doubt,  the  judgment  ought  to  be  afiirmed. 

Judgment  atHrmcd. 
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court  of  session. 

Spiers,  and  Other.s, — Ajipellants ;  Houston's  Executors  and  Assignees, — 

Respondents  [1829]. 

[Mews' Dig.  xi.  1233.  S.C.  5  Scots  R.  R.  (H.  L.)  189  ;  3  Wils.  &  Sh.  392  ;  3Sh.  liSO; 
1  Sh.  566.  See  now,  as  regards  firms.  Partnership  Act,  1890  (53  &  54  Vict. 
c.  39),  s.  18]. 

A  guarantee  of  monies  advanced  by  a  firm,  consisting  of  Y.  and  Co.  will  not 
extend  to  a  new  firm,  in  which  H.  is  introduced  as  a  partner. 

Payments  made  by  the  principal  after  the  alteration  of  the  firm,  and  in  trans- 
actions with  him,  are  applicable  to  the  extinction  of  the  balance  due  to 
the  old  firm  at  the  date  of  the  alteration. 

In  October,  1808,  Walter  Logan,  as  one  of  the  partners,  and  carrying  on  business 
under  the  name  and  on  behalf  of  the  company,  of  H.  and  R.  Baird,  applied  to  the 
Honourable  Simon  Fraser  and  Co.  of  London  a  firm  consisting  of  the  Honourable 
Simon  Fraser  and  James  Henry  Houston  for  a  cash  credit  ;  which  they  agreed  to 
ve  on  the  following  letter  of  guarantee,  dated  in  Januaiy  1809,  and  signed  by  th<' 
ants  :— "  We  reijuest  you  will  acce]it  the  di-afts  which  Mr.  Walter  I.ogan,  or 
in\-  other  persons  bv  his  a|i|i(jint  incnt  in  writing,  niiiv  draw  upmi  \(iu  Irnm  time 
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"  to  time,  on  account  of  H.  and  R.  Baird,  founders  at  the  Canal  Basin  near  Glasgow  ; 
"  and  we  hereby  jointly  and  severally  agree  to  guarantee  your  reimbursement,  together 
"  with  all  [516]  damages  or  contingencies  that  may  occur  to  you  from  the  engagements 
"  you  may  thereby  come  under,  to  the  extent  of  £7000  for  the  period  of  one  year  from 
"  the  31st  December  1808,  when  the  amount  of  your  outstanding  acceptances  not 
"  remitted  for  is  to  be  reduced  to  £6000,  and  thenceforth  the  sum  to  be  annually  re- 
"  duced  £2000  until  the  whole  be  liquidated,  which  will  be  at  the  end  of  the  year 
"  1812  ;  until  which  time,  subject  to  the  said  annual  reduction,  this  guarantee  is 
"  to  remain  in  full  force.  And  we  further  undertake,  that  the  amount  of  your  en- 
"  gagements,  from  time  to  time,  shall  be  always  provided  for  by  remittances  in  un- 
"  doubtedly  good  bills  on  bankers,  or  other  equally  good  houses  in  London,  not  having 
"  more  than  sixty-five  days  to  run  ;  such  remittances  to  come  to  hand  at  least  six 
"  days  before  your  acceptances,  for  which  they  are  intended  to  provide,  shall  fall  due. 
"  We  are,  etc.,  (signed)  Archibald  Spiers,  James  Baird,  Peter  Murdock,  James  Laird, 
'■  James  Alexander,  James  Hill." 

Immediately  after  the  establishment  of  this  credit,  Logan  began  to  operate  on 
the  cash  credit,  by  drawing  bills  at  three  months  on  Fraser  and  Company,  which 
they  accepted  ;  and  he  provided  for  them  by  remitting  bills  in  favour  of  Fraser  and 
Company,  agreeablj'  to  the  letter  of  guarantee.  In  the  current  account,  opened  by 
Fraser  and  Company,  they  debited  H.  and  R.  Baird  with  the  respective  acceptances, 
and  gave  credit  for  the  bills  remitted. 

On  the  29th  of  December  1809,  Fraser  and  Company  wrote  to  Logan  a  letter, 
by  which  they  informed  him,  that  they  had  established  a  banking  [517]  concern, under 
the  firm  of  "  The  Honourable  Simon  Fraser,  Perring,  Godfrey,  Shaw,  Barber,  and 
"  Company  :  "  thatthecompany  consisted  also  of  J.  H.  Houston  ;  and  that  the  principal 
reason  why  his  name  did  not  appear  in  the  firm,  was,  to  preserve  a  more  marked 
distinction  between  the  banking  concern  and  the  commercial  one,  the  firm  of  which, 
from  and  after  the  31st  of  December,  1809,  will  be  "  The  Honourable  Simon  Fraser, 
"  Houston,  and  Company."  They  also  requested,  that  Logan  thenceforward  would 
draw  on,  and  make  his  engagements  payable  with,  the  new  firm  ;  stating  in  the  body 
of  the  bill,  "  value  in  account  with  Fraser,  Houston,  and  Company,"  or  F.  H.  and 
Co.  They  directed  Logan  to  address  to  them  as  theretofore,  with  the  difference  only 
of  the  introduction  into  the  firm  of  the  name  of  Mr.  Houston. 

Accordingly,  after  the  31st  December,  1809,  Fraser  and  Company  carried  on 
business  under  the  new  name  of  The  Honourable  Simon  Fraser,  Houston,  and  Com- 
pany, but  without  any  change  in  the  partners  ;  and  the  banking  establishment  com- 
menced under  the  firm  mentioned  in  the  letter. 

No  notice  of  this  change  was  communicated  to  the  sureties.  From  this  period, 
Logan  ceased  to  draw  on  Fraser  and  Company  (or  Fraser,  Houston,  and  Company), 
but  drew  on  the  banking  company  the  drafts  bearing  to  be  "  for  value  in  account 
"  as  advised  with  Fraser,  Houston,  and  Company,"  and  these  were  accepted  by  the 
banking  company.  All  his  remittances  were  made  directly  to,  and  in  favour  of, 
Fraser,  Houston,  and  Company. 

On  the  31st  of  December,  1809,  Fraser  and  Company  were  under  acceptances  to 
Logan  for  £7130,  which  were  payable  in  January,  February.  [518]  and  March,  1810, 
and  stood  at  the  debit  of  H.  and  R.  Baird.  Remittances  to  that  amount  were  made 
by  Logan  to  Fraser,  Houston,  and  Company,  before  the  acceirtances  fell  due,  and 
were  put  to  the  credit  of  H.  and  R.  Baird  in  the  account  current.  TJie  trans- 
actions were  carried  on  in  the  same  way  till  February,  1811,  when  H.  and  R. 
Baird  became  bankrupt. 

Fraser  died  in  1811,  leaving  Houston  the  only  surviving  partner  of 

the  firm  of  Fraser,  Houston,  and  Co. 

In  1812,  Houston,  as  such  surviving  partner,  brought  an  action  against  H.  and 
R.  Baird  as  principals,  and  the  appellants  as  sureties,  claiming  by  the  conclusion  of 
their  summons  a  balance  of  £5739  lis.  7d.,  as  due  on  the  cash  account  from  the  31st 
of  Decen^ber,  1808,  to  April,  1811.  The  appellants,  in  their  defences,  objected,  that 
the  letter  of  guarantee  did  iiot  extend  to  the  transactions  with  the  firm  of  Fraser, 
Houston,  and  Co.,  out  of  which  the  balance  claimed  in  tjie  action  arose  ;  and  that 
the  balance  due  to  the  fi  rin  of  Fraser  and  Co. ,  on  tlie  3 1  st  of  December,  1809,  had  been 
extinguished  by  subsequent  remittances. 
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These  Jefcncps  were  sustained  by  tlio  Lord  Ordinary  (Meadowbaidv),  who,  mion 
the  grounds  assumed,  gave  judgment  for  the  Api)clhint. 

A  rechiiming  petition  against  tins  judgment  was  presented  by  the  executors  of 
Mr.  Houston,  who,  acquiescing  in  tlie  judgment  as  to  the  extent  of  the  guarantee, 
contended,  upon  the  (juestion  as  to  the  application  of  the  payments,  that  the  account 
with  Fraser  and  Company  closed  on  the  31st  of  December,  1801),  and  that  remittances 
made  subsequent  to  that  date  could  not  be  applied  to  the  extinction  [519]  i  if  the  balance 
then  due.  This  matter  was  remitted  by  the  Court  to  an  accountant,  who  made  a 
report,  in  which  he  entered  largely  into  discussion  upon  the  question  of  law,  as  well 
as  the  statement  of  facts  ;  and  the  Court  of  Session,  on  the  Kith  of  December,  18'J5, 
"  approved  of  the  principles  of  accounting  adopted  in  the  report ;  according  to  which, 
"  the  remittances  of  Mr.  Logan  to  Fraser,  Houston,  and  Company  are  to  be  stated 
"  on  the  dates  of  his  making  them,  and  his  drafts  on  the  dates  of  his  advising  them." 

The  effect  of  this  judgment  was,  to  apply  the  remittances  made  after  the  31st 
December,  1809,  to  the  balance  then  due. 

On  the  12th  of  May,  1826,  after  a  further  hearing  upon  cases  submitted  as  to 
points  undetermined,  the  Court  of  Session  decerned  and  ordained  that  the  appellants 
should  pay  to  the  assignee  of  Houston  the  sum  demanded  by  the  action,  with  interest, 
etc. 

Against  this  Judgment  there  was  an  appeal  to  the  House  of  Lords  by  the  sureties, 
and  a  cross  appeal  by  the  assignee. 

The  following  were  the  principal  authorities  cited  :  Myers  v.  Edge,  7  T.  R.  254. 
Weston  r.  Barton,  i  Taunt.  G73.  See  Fell,  on  Guarantees,  p.  126,  etc.  Wright  v. 
Russell,  3  Wilson's  Rep.  530.  1  Bell's  Com.  377.  2  Bell.  Com.  237.  Devaynes  v. 
Noble,  1  Mer.  Rep.  605.     6  Dow.  238. 

On  the  22d  of  May,  1829,  the  House  of  Lords  reversed  the  judgment  of  the  Court 
of  Session  ;  affirmed  the  judgment  of  the  Lord  Ordinary  in  the  original  appeal ;  and 
dismissed  the  cross  appeal. 


[520]   SCOTLAND. 

COURT  OF  SESSION. 


John  Lee  Allen, — A2>2^ellant ;  James  Berry, — Bespondent  [1829]. 
[S.C.  5  Scots  R.  R.  (H.  L.)  204  ;  3  Wik  &  Sh.  417;  5  Sh.  212.] 

Under  a  lease  commencing  at  Whitsuntide,  as  to  the  natural  grass  lands,  and 
as  to  the  arable  lands  at  the  severing  of  the  crops,  the  tenant  being  bound 
to  consume  the  straw  upon  the  land,  and  sufficiently  to  cultivate  and 
manure  them , — the  tenant  is  entitled  to  the  value  of  the  dung  made  between 
Whitsuntide  and  harvest,  and  left  upon  the  land  ;  and  the  landlord  having 
at  Whitsuntide  taken  the  .straw  upon  the  farm,  which  was  no  more  than 
was  requisite  for  foddering  the  cattle  between  that  time  and  the  severance 
of  the  crops,  is  bound  to  pay  the  value  of  it  to  the  tenant. 

The  appellant  being  owner  of  lands  in  the  parish  of  Errol,  and  in  the  Carse  of 
Cowrie,  consisting  of  two  farms,  called  Soan  and  Dalcally,  granted  a  lease  of  those 
lands  to  the  Respondent  for  the  term  of  nineteen  years,  to  commence  in  the  year 
1802,  at  Whitsunday,  as  far  as  related  to  the  house  and  the  natural  grasses,  and  from 
the  severing  of  the  crops  as  far  as  related  to  the  arable  land.  The  Respondent, 
by  the  lease,  bound  and  obliged  himself  "to  consume  upon  the  ground  the  whole 
"  fodder  that  shall  be  laised  thereu]ion,  [521]  except  hay;  but  the  whole  fodder  of 
"  the  last  crop  on  the  farm  of  Dalcally,  iintwithstanding  the  above  restriction,  heshall 
"  have  liberty  to  dispose  of  as  he  shall  think  proper,  saving  always  the  landlord's  right 
"  of  hypothec  for  the  rent  ;  and,  also,  the  said  James  Berry  binds  and  obliges  himself, 
"  and  his  aforesaid,  to  sufficiently  cultivate,  dung,  labour,  and  manure  the  lands  hereby 
■'  set,  and  not  to  cross,  crop,  or  in  any  ways  waste  or  deteriorate  the  same,  but  on  the 
"  contrary,  to  use  all  proper  means  for  meliorating  and  improving  the  said  lands." 
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It  was  also  declared,  that  the  Respondent  should  not  be  at  liberty  to  lay  any  of  the 
dung  and  straw  remaining  on  the  Loan  farm  after  finishing  the  wheat  seed  of  the 
last  crop  under  this  lease,  upon  any  of  the  lands  for  the  last  crop,  but  that  the  whole 
of  such  dung  and  straw  should  be  reserved  for  and  delivered  over  to  the  proprietor, 
or  in-coming  tenant  at  the  time  of  their  entry,  without  any  consideration  or  recom- 
pense for  the  same. 

The  tenant  having,  at  the  expiration  of  his  tenancy,  claimed  the  value  of  straw 
taken  by  the  Appellant  at  Whitsuntide,  and  the  dung  made  l)etwccn  that  time  and 
harvest ;  after  various  proceedings  in  the  Sheriff's  Court  and  the  Court  of  Session, 
judgment  was  given  for  the  tenant. 

The  appeal  was  against  this  judgment. 

The  Lord  Chancellor. — I  think  that  your  Lordships  are  entitled,  from  a  considera- 
tion of  all  the  circumstances  of  this  case,  and  the  shape  the  cause  has  taken  from  its 
outset,  to  assume,  that  this  farm,  independently  of  any  question  of  law,  was  cultivated 
according  to  the  course  of  husbandry  [522]  in  that  district.  No  dispute  or  doubt 
has  been  raised  on  that  point.  Offers  of  proof  were  made,  and  the  parties  were  not 
called  upon  to  prove  the  fact.  Independently  of  any  positive  rule  or  point  of  law, 
practically  this  farm  was  cultivated  according  to  the  rules  of  good  husbandry  in  that 
district. 

It  appears  to  me,  that  during  the  nineteen  years  that  the  tenant,  James  Berry, 
possessed  this  farm,  he  pursued  precisely  the  same  course  of  cultivation  which  he  adopted 
in  the  first  year.  He  never  laid  at  the  spring  time  any  manure  upon  the  ground,  except 
what  was  required  for  green  crops,  but  reserved  the  manure  for  the  wheat  crop  ; 
because  in  that  district  the  wheat  crop  is  the  crop  to  which  tlie  tenant  looks  for  the 
payment  of  his  rent,  and  it  cannot  be  raised  in  that  district  without  the  proper  appli- 
cation of  manure.  This  course  was  followed  during  the  nineteen  years  he  continued 
tenant  of  this  farm,  without  any  complaint  or  any  remonstrance  from  his  landlord  ; 
and  it  appears,  that  in  this  district  this  is  the  uniform  system  of  cultivation  among 
those  persons  who  are  most  competent  to  judge  as  to  the  proper  cultivation  of  land. 
It  appears,  also,  by  referring  to  the  lease,  that  as  far  as  relates  to  the  Loan  farm,  which 
is  a  farm  of  the  same  description,  the  landlord  had  expressly  stipulated  with  his  tenant, 
that,  in  the  last  year  of  the  lease,  no  manure  should  be  laid  upon  the  farm  in  the  spring, 
but  that  it  should  be  reserved  until  the  expiration  of  the  term,  in  order  that  it  might 
be  handed  over  to  the  in-coming  tenant  to  be  employed  for  the  wheat  crop  of  the 
next  season.  We  are  to  take  it  upon  the  statement  of  the  facts  and  circumstances, 
as  a  point  in  the  [523]  cause,  that,  independently  of  any  positive  rule  of  law,  the  farm 
was  well  cultivated.  Two  questions  have  been  raised,  first,  with  respect  to  the  straw  ; 
secondly,  with  respect  to  the  manure.  If  any  straw  had  remained  at  the  expiration 
of  the  tenancy,  which  had  been  the  produce  of  the  crop  of  the  preceding  year,  or  any 
of  the  preceding  years,  it  would  have  become  the  property  of  the  landlord,  without 
his  being  required  to  make  any  payment,  not  from  any  rule  of  husbandry,  but  from 
the  express  stipulations  of  the  lease  :  because  it  is  expressly  provided,  and  in  distinct 
terms,  that  all  the  fodder,  except  hay,  shall  be  consumed  upon  the  ground  ;  and 
if  the  tenant  had  neglected  to  consume  any  part  of  the  fodder  upon  the  ground,  he 
could  have  no  right  afterwards  to  remove  it,  or  to  call  upon  the  landlord  to  make  a 
payment  for  that  straw  which  ought  to  have  been  so  expended.  He  could  not  liave 
profited  in  this  respect  from  his  own  wrong.  I  am  speaking  of  any  straw  that  re- 
mained at  the  expiration  of  the  tenancy. 

With  respect  to  the  manure,  that  is  subject  to  a  diflferent  consideration.  There  is 
no  stipidation  in  the  clause  with  respect  to  the  manure.  It  is  not  required  in  terms 
that  the  manure  shall  be  laid  upon  the  land  in  the  last  year  of  the  tenancy,  it  is  not 
required  in  terms  that  it  shall  be  made  use  of  for  the  spring  seed  ;  that  it  should  be 
laid  on  the  bear  land,  to  make  use  of  a  Scottish  term,  as  applicable  to  this  subject. 
The  only  stipulation  ap])lieable  to  the  manure  is  this,  "  The  tenant  liinds  himself  to 
"  cultivate,  labour,  and  manure  the  land  properly,  and  according  to  the  rules  of  good 
"  husbandry."  There  is  no  other  stipulation  with  respect  to  the  manure.  But  it  is 
contended  in  the  first  place,  [524]  that  from  the  stipulation  with  respect  to  the  straw, 
if  the  manure  be  not  expended  upon  the  land  in  the  last  year  of  the  tenancy,  it  becomes 
the  property  of  the  landlord,  because  it  is  said  the  stipulation,  with  respect  to  the 
straw  or  fodder,  that  it  shall  all  be  consumed  upon  the  farm,  is  a  stipulation  for  the 
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benefit  of  the  landlord,  and  as  the  landlord  can  only  profit  by  the  circumstance  of  the 
fodder  being  consumed  on  the  land,  and  converted  into  manure,  that  therefore  it  is 
clear  that  he  is  entitled  to  the  manure  without  paying  for  it.  This  species  of  argument 
was  adopted  by  one  of  the  learned  Judges  in  the  court  below,  but  1  think  that  the 
inference  does  not  follow.  In  this  particular  district,  the  Carse  of  Gowrie,  if  the 
manure  were  removed  from  the  land,  the  consequence  would  be  that  the  succeeding 
tenant  would  not  be  able  to  raise  a  crop  of  wheat  in  the  succeeding  year,  because  it 
would  be  impossible,  except  at  a  most  enormous  price,  to  bring  to  tlie  land  sufficient 
manure  for  that  purpose. 

If,  therefore,  it  be  a  stipulation  in  the  lease  that  the  fodder  shall  be  consumed 
upon  the  land,  and  if  the  landlord  has  an  opportunity  of  purchasing  that  manure, 
he  will  from  that  circumstance  derive  a  most  important  benefit,  because,  l)y  making 
that  purchase,  he  will  be  in  a  condition  to  raise  a  wheat  crop  in  the  succeeding  year. 
It  is  not  necessary,  therefore,  to  infer  from  the  stipulation  with  respect  to  the  fodder, 
that  the  manure  becomes  the  property  of  the  landlord  without  payment.  It  is  suffi- 
cient to  say,  that  that  stipulation  is  beneficial  in  another  shape ;  namely,  that  the 
manure  is  ready  produced,  and  that  the  landlord  has  an  opportunity  of  taking  it  at 
a  valuation.  I  think,  therefore,  [525]  that  no  argument,  or  at  least  no  satisfactory 
argument  can  arise  in  consequence  of  the  stipulation  to  which  I  have  adverted,  and 
which  was  insisted  upon  in  the  court  below,  in  respect  of  the  regulation  as  to  the 
fodder. 

But  it  is  said,  that  by  the  common  law  of  Scotland,  the  manure  which  is  provided 
between  the  wheat  seed-time  and  the  bear  seed-time,  must  be  laid  upon  the  land  at 
the  bear  seed-time  :  and  the  case  of  Finnic  /'.  Trotter  *  has  been  cited  for  the  purpose 
of  establishing  that  proposition.  The  case  of  Finnic  v.  Trotter  is  by  no  means  con- 
clusive on  this  point.  I  do  not  think  that  the  argument  built  upon  it  applies  to  the 
present  question.  In  that  case,  the  farm  was  of  a  very  different  description.  It 
was  a  farm  called  Swanston,  in  the  neighbourhood  of  Edinburgh,  upon  the  Pentland 
Hills,  the  nature  of  the  soil  of  which  is  widely  difl'erent  from  that  of  the  Garse  of  Gowrie; 
and  that  which  might  be  very  good  husbandry  in  the  Garse  of  Gowrie  might  be  very 
bad  husbandry  in  the  I'entland  Hills,  and  vice  verso.  It  was  observed  by  one  of  the 
Judges  in  the  court  below,  that,  in  the  case  of  Finnic  v.  Trotter,  no  oft'er  was  made 
to  prove  in  the  proper  stage  that  the  tenant  had  cultivated  the  farm  in  a  course  of 
good  husbandry,  but  that  he  made  that  offer  in  a  subsequent  stage,  and  the  landlord 
did  not  assent  to  that  ofi'er.  It  does  not  appear,  therefore,  that  the  treatment  of  the 
land  in  that  case  was  according  to  good  husbandry;  and  again,  it  was  a  steelbow 
farm  as  far  as  related  to  straw.  The  straw  was,  therefore,  the  property  of  the  land- 
lord, and  if  that  straw  were  converted  into  [526]  manure,  that  manure  would  equally 
become  the  property  of  the  landlord.  The  case  of  Finnic  v.  Trotter,  arising  on  a  steel- 
bow  farm,  cannot  be  applied  to  this,  which  is  not  a  steelbow  farm,  and  where  the 
straw  is  not  the  property  of  the  landlord,  but  he  has  only  a  right  to  that  which  shall 
not  be  consumed  upon  the  farm.  The  case  of  Finnic  r.  Trotter  docs  not,  therefore, 
appear  to  me  to  govern  this  decision. 

Two  other  cases  were  referred  to  :  The  Earl  of  Wemyss  v.  Wright.t  and  Forrester 
V.  Wright.];  In  my  opinion  they  have  no  application  to  the  present  (piestion  ;  because, 
in  the  case  of  the  Earl  of  Wemyss,  there  was  a  distinct  and  express  stipulation  that 
the  manure  should  be  laid  upon  the  ground.  There  was,  also,  a  similar  stipulation 
in  cfl'ect  in  the  case  of  Forrester  ;  and,  therefore,  whatever  might  be  the  rules  of 
good  husbandry,  that  question  did  not  arise  in  either  of  these  two  cases,  because  the 
parties  were  bound  by  their  express  and  positive  stipulation. 

It  appears  to  me,  therefore,  that  there  is  nothing  whatever  to  shew  that  there 
is  throughout  Scotland  an  universal  rule,  considered  as  the  common  law  of  Scotland, 
that  in  all  cases  the  manure  which  has  been  made  subsequently  to  the  period  of  wheat 
seed  in  autumn,  is  to  be  applied  for  the  ])urpose  of  raising  the  spring  crops  ;  and  I 
apprehend  that  the  law  of  Scotland  must,  according  to  all  common  sense,  be  in  that 
respect  like  the  law  of  England.  The  rule  must  differ  according  to  the  particular 
district,  and  the  nature  of  the  soil ;  and  all  that  could  be  required  of  the  tenant,  is, 

*  Diet,  of  Decis.  (15,2G0.)  t  Fac.  Coll.  June  IG.  1801. 

;  Id.  Feb.  I'J.  1808. 
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that  he  [527]  should  cultivate  the  grounds  according  to  the  rules  of  good  husbandry, 
that  being  regulated  by  the  natui-e  of  the  soil  of  which  the  farm  consists. 

Now,  the  stipulation  in  the  lease  as  to  the  manure  was  merely  that  the  tenant 
should  "  sufficiently  cultivate,  dung,  labour,  and  manure  the  lands  let  to  him,  and 
"  not  to  cross,  crop,  or  any  way  deteriorate  the  same,  but  on  the  contrary,  to  use  all 
"  proper  means  for  meliorating  and  improving  the  said  lands.'  x\ccording  to  the 
evidence  in  the  cause,  it  appears  to  me,  that  if  he  had  laid  the  manure  upon  the  land 
at  bare  seed-time,  he  would  not  have  cultivated  his  land  according  to  a  course  of  good 
husbandry;  and  that  it  was  incumbent  upon  him  to  omit  laying  the  manure  upon 
the  land  at  that  time,  in  order  that  there  might  be  a  sufficient  supply  of  manure  for 
the  purpose  of  raising  a  wheat  crop  the  subsequent  season.  I  agree,  therefore,  with 
the  majority  of  the  learned  Judges  of  the  court  below  as  to  the  principle  on  whicli 
they  have  decided  this  part  of  the  case. 

With  respect  to  the  straw,  it  was  provided  in  the  lease,  that  all  the  straw  should 
be  consumed  upon  the  farm  ;  and  if  any  straw,  therefore,  had  been  left  at  the  expira- 
tion of  the  lease,  undoubtedly  the  tenant  would  not  have  been  entitled  to  be  paid 
for  it.  But  the  lease,  as  far  as  it  regards  the  house  and  the  natural  grasses,  terminated 
at  Whitsunday  ;  and,  as  far  as  it  relates  to  the  arable,  it  did  not  terminate  until  the 
severance  of  the  crops.  Before  the  termination  of  the  lease,  the  landlord  insisted 
upon  taking  possession  of  the  manure  and  the  straw  ;  and  he  was  allowed  to  take 
possession  of  the  manure  and  straw,  upon  a  valu-[528]-ation  being  made,  and  upon 
a  security  being  given.  Now  the  sheriff  has  found,  that  there  was  no  more  straw 
upon  the  farm  at  that  time  than  was  requisite  for  the  foddering  of  the  cattle  up  to 
the  period  when  the  lease  expired,  on  the  severance  of  the  crops.  The  tenant,  there- 
fore, was  entitled  to  have  retained  possession  of  that  straw  for  the  purpose  of  foddering 
his  cattle  during  the  interval ;  and,  according  to  what  I  have  stated,  if  he  had  done 
so,  the  manure  would  have  been  his  property  :  it  follows,  therefore,  as  a  necessary 
consequence,  that  if  the  landlord  chose  to  take  possession  of  that  straw  at  Whitsunday, 
and  to  convert  it  to  his  own  use,  he  is  bound  to  pay  the  value  of  it.  Upon  both  of 
these  points,  therefore,  which  have  been  considered  as  very  important  by  the  Judges 
in  the  Court  of  Session,  the  judgment  of  the  Court  of  Session  ought  to  be  affirmed. 

Judgment  affirmed,  with  £100  costs. 


[529]   SCOTLAND. 

COUKT  OF  SESSION. 


Bennet, — Appdlant ;  M'Lachlin, — Bespondcnt  [1829]. 

The  adjudication  under  the  Scotch  Bankrupt  Act,  5-1  C.  3.  e.  137.,  operates 
as  diligence  for  the  creditors  of  the  ancestor,  so  that  it  is  unnecessary  for 
them  to  take  any  proceeding  under  the  statute  of  1661,  to  give  them  a 
preference  over  the  creditors  of  the  bankrupt  heir. 

Before  the  year  1811,  John  Crawford  and  his  sons  carried  on  business  at  Port 
Glasgow  as  merchants,  in  the  name  and  firm  of  John  Crawford  and  Co.  In  the  year 
1811,  John  Crawford  went  out  of  the  firm,  and  died  in  1813.  The  business  was 
continued  by  his  eldest  son,  James  Crawford,  in  partnership  with  his  two  brothers, 
in  the  name  of  the  old  firm  of  John  Crawford  and  Company.  In  the  year  1816  John 
Crawford  and  Company  became  bankrupt,  a  sequestration  was  issued,  and  the  Appel- 
lant was  appointed  and  confirmed  trustee,  both  with  respect  to  the  estate  of  the 
partnership,  and  also  with  respect  to  the  estates  of  two  of  the  individual  partners. 

•John  Crawford  at  his  death  was  indebted  to  a  large  amount,  and  he  left  a  con- 
siderable estate.  James  Crawford  was  the  heir  of  his  father  John  Crawford,  and  in 
a  settlement  made  by  John  Craw-[530]-ford,  James  was  directed  to  make  up  titles 
to  the  estate,  which  was  to  become  the  property,  in  certain  proportions,  of  James 
Crawford,  and  the  other  sons  of  John  Crawford.     Those  titles  were  partly  made  up, 
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but  tlio  debts  nf  llic  i'athcr  wpi'o  nnt  pnid.  Tlioro  was  a  very  lai'gp  claim  roniaininp; 
unsatisfied  at  the  time  of  the  bankru])tc\-. 

By  tlie  law  of  .Scotland,  foundod  on  an  act  passed  in  tlie  year  KIGl,  as  between 
tlie  creditors  of  the  heir  and  the  ancestor,  a^preference  is  given  against  the  ancestor's 
estate  in  favour  of  those  persons  who  were  creditors  of  the  ancestor,  upon  condition 
that  diligence  be  done  within  a  period  of  three  years. 

A  question  arose  between  the  creditors  under  the  bankruptry,  and  the  erediturs 
of  the  ancestor,  who  had  not,  as  it  was  contended,  completed  their  diligence  within 
the  period  of  three  years  from  the  date  of  his  ileath,  and  thereby,  as  the  A))pellant 
insisted,  lost  their  preference. 

The  judgment  below  was  in  favour  of  the  creditors  of  the  ancestor.  Tlie  trustee 
for  the  creditors  under  the  baidn-uptcy  appealed  to  the  House  of  Lords. 

Authorities  cited:  .'i  Ersk.  101.  1  Bell's  (Vim.  729.  M'Kenzie's  Obs.  .'iO'l.  2 
Stair  2.  29.  and  4.  35.  Ki.  3  Bank.  5.  G7.  Bellenden,  March,  1G85,  3127.  Taylor, 
December  9.  1747.     Arniston,  March  IG.  1G8G.  (2  Supp.  92.) 

The  Lord  Chancellor. — The  question  in  this  case  arises  out  of  the  54  G.  3.  c.  137., 
respecting  the  sequestration  of  bankrupts'  estates  in  Scotland.  Under  that  act  there 
is  a  general  adjudication  directed  against  the  whole  property  of  [531]  the  bankrupt, 
and  the  question  is,  whether  that  general  adjudication  embraces  within  it  the  pro- 
perty of  the  ancestor,  so  as  to  render  it  unnecessary  for  the  creditors  of  the  ancestor 
to  go  on  and  complete  diligence  within  the  time  limited  by  the  act  IGGl.  It  is  con- 
venient that  such  a  construction  should  be  put  upon  the  act  54  G.  3.,  because,  in  the 
first  place,  it  tends  much  to  diminish  the  expense  of  the  proceedings.  The  creditors 
of  the  heir-would  have  the  benefit  only  of  the  surplus  of  the  ancestor's  estate,  after 
the  debts  of  the  ancestor  are  discharged,  and  therefore  it  seems  very  much  for  the 
benefit  of  the  general  creditors  of  the  heir,  that  as  little  expense  should  be  incurred 
in  settling  the  ancestor's  debts  and  the  distribution  of  his  estate  as  possible.  If  each 
creditor  of  the  ancestor  is  to  do  separate  diligence,  the  consequence  will  be,  that  very 
considerable  expense  will  be  incurred,  and  that  expense  so  incurred  will  so  far  tend 
to  the  diminution  of  that  surplus,  the  benefit  of  which  will  ultimately  belong  to 
the  general  creditors  of  the  heir.  In  the  next  place,  a  different  construction  would 
tend  materially,  in  many  instances,  to  delay,  because,  instead  of  enabling  a  trustee 
almost  immediately  to  distribute  the  estate,  it  would  be  necessary  to  wait  until  the 
period  of  three  years  had  expired,  for  the  purpose  of  ascertaining  what  the  surplus 
would  be.  That  state  of  law  would  be  attended  with  inconvenience,  and,  on  the  other 
hand,  it  does  not  strike  my  mind  that  there  is  any  corresponding  convenience. 

But  this  case  must  be  governed  by  the  construction  of  the  54  G.  3.  c.  137.  By 
the  15th  section  of  that  act,  it  is  declared,  that  the  great  object  of  the  act  is,  as  expe- 
ditiously as  possible  to  distri-[532]-bute  the  effects  of  the  bankrupt,  without  abiding 
the  ordinary  forms  of  law  ;  and  accordingly,  by  summary  petition  to  the  Court  of 
Session,  sequestration  is  immediately  awarded.  According  to  the  provisions  of  the 
29th  section,  all  the  property  of  every  description  belonging  to  the  bankrupt,  is  to 
be  transferred  to  the  trustee.  If  the  bankrupt  will  not  assign  the  property,  it  becomes 
vested  in  the  trustee,  for  behoof  of  creditors  by  operation  of  law  (section  30)  :  and 
it  is  declared,  that  the  whole  of  the  property  so  transferred,  shall  be  for  the  behoof 
of  the  whole  of  the  creditors.  But  the  property  which  comes  to  the  heir  from  his 
ancestor,  is  a  part  of  the  property  of  the  bankrupt.  When,  therefore,  the  act  of  par- 
liament provides  that  all  the  property  shall  vest  in  the  trustees,  for  the  benefit  and 
behoof  of  all  the  creditors,  it  seems  that  it  comprehended  the  estate  which  had  be- 
longed to  the  ancestor,  as  well  as  that  particular  property  which  did  not  belong  to 
the  ancestor,  but  belonged  to  the  heir  originally. 

In  a  subsecjuent  section,  the  property  which  the  heir  takes  as  "  apparent  heir  " 
is  distinctly  adverted  to.  so  that  the  attention  of  the  legislature  appears  to  have  been 
directed  to  the  particular  subject. 

The  act  provides,  that "  in  case  the  bankrupt's  own  titles  to  any  part  of  the  estate, 
"  heritable  or  moveable,  real  or  personal,  which  belonged  to  him  at  that  period,  or  to 
"  which  he  had  then  succeeded  as  apparent  heir,  nearest  of  kin,  or  otherwise,  to  any 
"  predecessor,  have  not  been  so  completed  as  to  vest  the  right  projierly  in  him,  the 
"  trustee  shall takethe  most  safe  and  eligible'method  of  completing  the  bankrupt's  title, 
"  in  such  way  and  manner  as  the  law  requires,  declaring  always  that  the  [533]  rules 
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"  of  preferencp.  or  ranking  between  the  creditors  of  the  ancestor  and  those  of  the 
"  heir  by  the  law  of  Scotland,  are  not  meant  to  be  altered  by  anything;  contained  in 
"  this  act."  It  docs  not  say  that  the  course  of  proceeding  witji  res]iect  to  this  ])refer- 
ence  is  not  to  be  altered,  but  merely  that  the  rules  of  preference,  or  ranking  between 
the  creditors  of  the  ancestor  and  those  of  the  heir,  are  not  meant  to  be  altered  by  the 
operation  of  the  act,  so  that  the  whole  property  is  conveyed  for  the  behoof  of  all  the 
creditors  ;  and  then  to  prevent  any  inference  which  might  be  drawn,  tending  to  the 
conclusion  that  the  creditors  of  the  ancestor  were  meant  to  be  affected  by  the  act, 
the  clause  to  which  I  have  adverted  is  inserted,  stating  that  the  rules  with  respect 
to  the  preference  between  the  creditors  of  the  ancestor  and  those  of  the  heir  are  not 
meant  to  be  altered. 

In  the  42d  section,  it  is  distinctly  provided,  that  "  no  other  adjudication  led  or 
"  made  effectual  after  the  date  of  the  first  deliverance  aforesaid,  shall  have  any  efl'ect 
"  in  competition  with  the  right  of  the  creditors  under  the  sequestration."  So  that 
it  is  clear,  that  in  the  general  adjudication,  the  first  adjudication  is  the  adjudication 
that  is  to  affect  the  whole  property,  and  no  other  shall  have  any  effect,  etc.,  thereby 
in  effect  enacting,  that  no  proceedings  whatever  are  to  be  carried  on  for  the  purpose 
of  obtaining  an  adjudication  by  those  persons  who  are  creditors  of  tlie  ancestor. 

Taking  all  these  clauses  together,  I  cannot  bring  my  mind  to  entertain  any  degree 
of  reasonable  doubt  as  to  the  intention  of  the  legislature.  I  have  adverted  to  the 
other  sections  of  the  act  which  were  alluded  to  during  the  argument,  but  [534]  it 
appears  to  me  that  there  is  not  one  of  them  that  is  not  reconcileable  with  the  view 
of  the  subject  which  I  have  taken.  I  do  not  mean  to  say  that  some  degree  of  doubt 
and  some  degree  of  uncertainty  might  not  have  rested  on  those  other  sections,  if 
taken  separately,  but  the  whole  must  be  construed  together  ;  and  the  sections  to 
which  I  have  adverted,  appear  to  me  to  speak  in  a  clear  and  distinct  language,  and, 
I  think,  may  be  reconciled  with  the  other  sections  to  which  I  before  adverted. 

It  was  stated  at  the  bar,  and  correctly  .stated,  that  there  had  been  a  decision  con- 
tradictory to  that  against  which  this  appeal  has  been  lodged  ;  but  that  case  is  open 
to  this  observation  (I  mean  the  case  of  the  Blair  bond),  that  this  question  was  not 
there  raised  before  the  Court.  It  was  considered  by  the  parties  on  both  sides  (although 
the  point  was  open),  I  suppose  for  their  mutual  interest,  that  it  should  be  waived. 
But,  certainly,  the  point  was  never  argued  ;  and,  therefore,  that  decision,  although 
in  its  terms  at  variance  with  the  decision  to  which  the  Court  of  Session  has  since  come, 
can  hardly  be  considered  as  possessing  much  weight  with  respect  to  the  present  ques- 
tion. 

There  were  other  subordinate  points  in  the  case  to  which  it  does  not  appear  to 
me  to  be  necessary  to  advert.  The  main  question  was  that  to  which  I  have  called 
your  Lordships'  attention.  The  judgment  of  the  Court  of  Session  is  correct,  and 
ought  to  be  affirmed. 


[535]   SCOTLAND. 

COURT  OF  SESSION. 


Alexander  Eitchie, — Appellant ;  John  Mackay, — Respoiident  [1829]. 

J.  E.  being  the  drawer,  and  A.  R.  the  acceptor  of  a  bill  of  exchange,  upon  which 
the  money  due  was  paid  by  M.,  and  the  bill  as.signed  to  him.  an  action 
having  been  brought  by  him  against  A.  R.,  the  acceptor,  to  recover  the 
amount  paid  ;  and  A.  R.  having  proposed  a  reference  to  the  oath  of  J.  R. 
as  a  party,  to  prove  that  no  consideration  was  given  for  the  bill  :  Held, 
that  the  Court  of  Session,  under  the  circumstances,  having  a  discretion, 
properly  refused  to  permit  such  reference. 

If  J.  R.  had  been  the  plaintiff  in  the  action,  semble,  that  he  might  have  been 
examined  at  the  instance  of  the  defendant. 

A  person  rendered  infamous  by  conviction  of  a  crime  is  not,  by  the  law  of 
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Scotland,  restored  to  competency  as  a  witness  by  having  snflered  tlie 
]Minislinient,  nor  otlierwiso  tlian  by  n  [lardon  from  tlie  crown. 

The  AjipeUant,  in  March.  1817,  accepted  a  bill  drawn  upon  liini  by  .James  Eitehie. 
riie  bill  wa.>^  discounted  by  the  drawer  with  the  Commercial  Banking  Company, 
and  fell  due  on  the  17th  of  June,  1817,  when  it  was  dishonoured.  On  the  18th  of 
August,  he  conveyed  all  his  estate  and  cfi'ects  to  a  trustee  for  his  creditors,  and  endeav- 
oured to  take  the  benefit  of  a  cf.s«ty  io/K/D/m..  In  November,  1817,  the  Kes])orident 
paid  the  amount  due  upon  the  bill  ;  and  having  taken  an  assignment  of  it  from  the 
bank,  proceeded  against  the  [536]  Appellant  as  the  acceptor.  The  Appellant  there- 
upon filed  a  bill  of  suspension,  and  prejiared  to  prove,  by  the  oath  of  James  Kitchie 
the  drawer,  that  no  value  had  been  ]iaid  for  the  bill. 

In  1818,  James  Eitehie  was  convicted  in  the  Court  of  Justiciary  of  fraud,  falsehood, 
and  wilful  imposition,  and  sentenced  to  imprisonment.  Upon  the  ground  of  thi.s 
conviction,  and  the  insolvency,  and  also  that  .lames  Eitehie  was  brother  of  the  Ap- 
pellant, an  objection  was  made  to  the  reference  to  the  oath  of  .James  Eitehie.  The 
Court  of  Session,  adopting  the  judgment  of  the  Lord  Ordinary,  found  the  examina- 
tion incompetent. 

Against  this  judgment,  there  was  an  appeal.  Upon  which  the  Lord  Chancellor 
advised  as  follows  : — 

The  Lord  Chancellor. — The  circumstances  under  which  this  bill  found  its  way 
into  the  possession  of  the  Eespondent,  were  such,  as  to  render  it  material  to  ascertain 
whether  or  not  there  was  value  given  by  .James  Eitehie  to  Alexander  Eitehie  for  tlie 
acceptance. 

Upon  the  face  of  the  bill  it  appeared,  that  it  was  accepted  for  value,  and  there  was 
no  written  document  in  the  possession  of  Alexander  Eitehie  to  oppose  what  appeared 
upon  the  face  of  the  bill.  It  was  contended,  however,  on  the  part  of  Alexander  Eitehie, 
that  he  was  entitled  in  this  case  to  have  the  benefit  of  the  drawer's  oath  ;  a  reference 
was  made  in  the  usual  way  to  the  oath  of  the  drawer,  and  the  question  turns  entirely 
upon  that  reference,  under  the  particular  circum-stances  to  which  I  am  about  to  advert. 

This  transaction  took  place  in  the  year  1817.  Shortly  afterwards,  a  proceedino' 
was  instituted  [537]  against  -James  Eitehie.  the  drawer  of  the  bill,  in  consequence 
of  certain  fraudulent  transactions  in  which  he  had  been  concerned.  James  Eitehie 
had  negociated  in  Scotland  two  several  bills,  with  fictitious  names  upon  those  bills, 
which,  according  to  the  law  of  England,  would  be  forgeries.  He  was  concerned  in 
uttering  those  bills  in  Scotland,  knowing  that  the  names  were  the  names  of  fictitious 
persons,  and  thereby  committing  a  gross  fraud.  He  was  prosecuted  for  the  fraud 
he  had  so  committed,  found  guilty,  and  sentenced  to  one  year's  imprisonment  ;  and 
it  was  contended,  under  these  circumstances,  on  behalf  of  the  Eespondent,  that  it 
was  incompetent  to  make  a  reference  to  the  oath  of  James  Eitehie  ;  that  he  was, 
in  consequence  of  these  circumstances,  and  of  his  conviction  of  this  fraud,  rendered 
incompetent  as  a  witness  in  a  court  of  ju.stice,  and  incompetent,  also,  to  have  an  oath 
tendered  to  him  for  the  purposes  to  which  I  have  adverted.  It  was  contended,  on 
the  other  side,  that  the  ofl'ence  was  not  to  be  considered  as  a  crimen  falsi  ;  and 
that,  even  if  he  would  in  the  first  in.stance  have  been  rendered  incompetent,  still, 
by  having  undergone  the  sentence  of  the  law,  his  competency  was  restored.  These 
were  the  points  in  controversy. 

With  respect  to  the  first  question,  no  reasonable  doubt  can  be  entertained  ;  that 
the  offence  of  which  he  was  guilty,  ranged  itself  under  the  denomination  of  the  crimen 
falsi.  It  was,  in  the  true  sense  of  the  word,  a  forgery.  He  knew  the  names  to  be 
fictitious  :  he  issued  the  bills  knowing  that  the  names  were  fictitious  ;  he  issued 
them  for  the  purpose  of  fraud,  and  he  consummated  that  fraud.  It  is  impossible 
that  an  instance  more  strong,  as  [538]  ranging  itself  under  the  denomination  or 
description  of  the  crimen  falsi,  could  be  mentioned.  Upon  that  point,  therefore, 
it  appears  to  be  impossible  any  doubt  can  be  entertained. 

The  next  question  for  consideration  is,  whether,  as  he  has  undergone  the  sentence 
of  the  law.  his  competency  is  restored  ?  According  to  the  law  of  Scotland.  I  under- 
stand the  disqufilification  to  be  perpetual,  unless  it  is  removed  by  a  pardon  from  the 
crown.  It  was  so  decided  in  the  year  181 .5,  in  a  case  reported  in  the  Faculty  Collection, 
the  case  of  Black  r.  Brown  ;   which  case  afterwards  came  under  the  consideration 
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of  Lord  Pitinilly  in  the  year  1S25,  and  he  reeognisctl  and  adopted  that  decision.  No 
contrary  decision  is  to  ho  fonnd  ;  and  I  tliink  wo  are  entitled  to  assume,  that,  accord- 
ing to  the  law  of  Scotland,  the  mere  circumstance  of  the  party  having  gone  through 
the  punishment  imposed  upon  the  crime,  does  not  remove  his  disqualification,  and 
that  it  can  be  removed  only  by  a  pardon  from  the  crown.  Under  these  circumstances, 
therefore,  if  James  Ritchie  had  been  tendered  as  a  witness,  I  apprehend  it  is  perfectly 
clear  that  he  would  have  been  incompetent ;  that  his  testimony,  as  a  witness,  would 
not  have  been  received. 

But  in  this  case  he  was  not  tendered  as  a  witness  ;  I  beg  now,  therefore,  to  suggest 
that  I  entertain  very  great  doubt  as  to  whether  or  not  an  objection  of  this  kind  can 
be  made  as  a  general  objection,  where  a  reference  is  made  to  the  oath  of  the  jiai'ty. 
I  shall  take  this  in  its  most  sim])le  form.  I  shall  su])pose  this  to  liave  been  a  proceed- 
ing in  which  Ritchie,  the  drawer,  was  the  Plaintitt'  in  a  suit  against  Alexander  Ritchie, 
the  [539]  acceptor  ;  it  does  not  appear  to  me  that  there  is  any  sufficient  reason,  under 
such  circumstances,  and  in  that  state  of  facts,  to  say  tliat  Alexander  Ritchie,  the 
Defendant  in  such  a  suit,  would  have  been  deprived  of  a  right  to  make  his  appeal  to 
the  oath  of  the  Plaintiff',  merely  because  the  Plaintiff'  had  become  incompetent  as  a 
witness  between  third  persons,  in  consequence  of  his  having  been  convicted  of  the 
crimen  falsi.  There  is  no  authority  that  has  been  cited  for  the  purpose  of  establish- 
ing such  a  position,  and  I  see  no  ground  upon  which  it  can  be  rested,  as  between 
two  parties  in  a  court  of  justice  wlio  are  contending  against  each  otlier.  It  does  not 
appear  to  me  that  there  is  any  reason  why,  because  one  person  has  committed  a  crime 
which  wotdd  render  him  incompetent  to  give  evidence,  the  other  shoidd  be  deprived 
of  the  benefit  the  law  gives  him,  if  he  chooses  to  avail  himself  of  the  benefit  of  resting 
his  case  on  an  appeal  to  the  oath  of  his  adversary.  It  is  true  that  the  appeal,  under 
such  circumstances,  is  not  likely  to  be  advantageous,  but  that  is  for  the  considera- 
tion of  the  party  making  the  appeal  :  and  in  the  absence  of  authority  I  should  say. 
in  that  state  of  facts  to  which  I  have  adverted,  namely,  where  one  of  the  litigating 
parties  in  the  suit  was  a  person  who  had  committed  a  crime,  and  whose  incompetency 
as  a  witness  was  declared,  his  adversary  would  not  be  deprived  of  the  right  of  appealing 
to  his  oath.  The  only  ground  which  has  suggested  itself  to  me  for  sustaining  such 
an  objection  is,  that  a  court  of  justice,  under  such  circumstances,  might  think  they 
ought  not  to  tender  an  oath  to  a  party  who  had  become  infamous  in  consequence 
of  the  conviction  of  a  crime. 

[540]  A  similar  rule  of  law  applies  in  this  country  as  to  the  evidence  of  persons 
convicted  of  certain  crimes,  who  are  thereby  rendered  incompetent  witnesses  in  a 
court  of  justice.  But  there  are  many  cases  in  which  an  oath  may  be  tendered  to  a 
party  so  situated,  not  an  oath  to  him  as  a  witness,  but  an  oath  under  other  circum- 
stances. It  does  not  appear  to  me,  therefore,  in  this  situation  of  things,  that  if  James 
Ritchie  had  himself  been  the  Plaintiff  in  the  suit,  it  would  have  been  incompetent 
to  Alexander  Ritchie  to  put  him  to  his  oath.  But  that  is  not  the  state  of  things  in 
this  case.  It  is  observed  by  the  Lord  Ordinary,  in  giving  his  judgment,  that  it  is 
in  a  considerable  degree  in  the  discretion  of  the  court,  whether  or  not  they  will  allow 
the  oath  to  be  tendered  ;  and  I  find,  on  referring  to  Mr.  Bell's  book  *  upon  the  same 
subject,  he  also  lays  it  down  as  the  law  of  Scotland  (which  I  believe  cannot  be  ques- 
tioned), that  it  is  not  imperative  upon  the  court,  under  all  circumstances,  to  allow 
the  oath  to  be  put,  but  that  the  court,  this  being  an  appeal  to  the  equitable  considera- 
tion of  the  court,  has  a  right  to  exercise  a  discretion  upon  the  subject,  and  if  they 
see  reason  to  believe  that  justice  is  likely  to  be  perverted  by  the  administration  of  an 
oath  of  that  description,  they  will  not  give  authority  for  the  oath  to  be  administered. 

In  order  that  I  may  not  be  mistaken  with  respect  to  this  doctrine,  I  will  refer  to 
the  language  of  the  Lord  Ordinary,  to  which  I  beg  leave  to  say  that,  on  consideration, 
I  entirely  subscribe.  He  says,  "  It  is  in  consequence  of  the  equitable  powers  of  the 
"  court,  that  they  permit  any  oath  [541]  of  reference  to  be  taken,  for  in  strict  law 
"  a  bill  is  evidence  of  a  debt,  but  where  the  court  has  just  reason  to  apprehend  that 
"  truth  will  not  be  obtained  by  such  an  oath,  it  has,  in  many  cases,  refused  to  permit 
"  the  oath  to  be  taken." 

Now  let  us  consider  what  is  the  situation  of  the  parties  in  this  case ;  James  Ritchie 

*  1  Bell's  Comm.  253.  and  see  Id.  2.  5. 
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is  a  bankrupt, — a  bankrupt  under  such  circumstances,  that  he  has  a  mere  nominal 
interest  in  tlie  success  of  the  pursuer  in  this  action.  It  is  obvious,  therefore,  that 
if  the  oatli  is  tendered  to  hiui,  lie  stands  substantially  in  the  situation  of  a  witness, — 
he  stands  substantially,  and  gives  his  evidence  almost  in  the  character  of  a  witness  ; 
not  in  the  situation  of  a  witness  in  strict  law,  but  in  that  situation  in  jwint  of  effect. 
He  stands  also  in  the  relation  of  brother  to  the  party  who  claims  the  benefit  uf  his 
oath,  in  addition  to  which,  he  is  wholly  uiuvortliy  of  credit,  in  consequence  of  the 
conviction  of  the  crime  of  which  he  has  been  accused.  Under  those  circumstances, 
referring  to  the  doctrine  to  which  1  have  adverted,  I  think  that  the  Court  would 
e.xercise  a  sound  discretion,  in  a  case  of  this  description,  in  saying,  that  Alexander 
Ritchie  ought  not  to  be  permitted  to  rest  the  case  on  an  appeal  to  the  oath  of  his 
brother. 

The  result  of  what  I  have  stated  will  be  in  substance  to  affirm  the  judgment  of 
the  Court  below.  The  only  doubt  that  has  occurred  to  me,  has  been  with  respect 
to  the  terms  in  which  that  judgment  has  been  pronounced.  The  judgment  of  the 
Court  below  is  in  these  terms  : — "  In  respect  that  James  Ritchie  was  convicted,  and 
"  received  sentence  for  a  crime  which  rendered  him  infamous,  find,  that  the  proposed 
"  reference  to  his  oath  is  incom-[542]-petent,  and  remit  to  the  Lord  Ordinary  to 
"  proceed  accordingly,  and  to  determine  all  questions  as  to  expences."  Substantially, 
I  should  recommend  to  your  Lordships  to  affirm  the  judgment,  but  I  am  apprehen- 
sive, if  it  is  affirmed  precisely  in  the  form  in  which  that  judgment  is  pronounced, 
it  may  be  considered  that  the  Court  below  meant  to  lay  down  as  a  general  rule,  and 
that  this  House  has  concurred  in  the  opinion,  that  where  a  party  has  been  convicted 
of  a  crime  which  renders  him  infamous,  under  no  circumstances,  and  between  no 
parties  could  reference  be  made  to  his  oath  ;  and,  I  apprehend,  your  Lordships  would 
not  be  disposed,  at  least  unnecessarily,  for  it  is  unnecessary  to  the  decision  of  this 
case,  to  lay  down  such  a  doctrine.  For  the  purpose  of  avoiding  such  a  conclusion  being 
drawn  from  the  terms  in  which  this  judgment  is  pronounced,  although  I  shoidd 
recommend  to  your  Lordships  to  affirm  the  judgment  in  substance,  I  should  suggest, 
at  the  same  time,  that  some  alteration  should  be  made  in  the  terms  in  which  the  inter- 
locutor is  conceived. 

(.Tune  "24-,  1829.)  It  is  declared,  that  this  House  does  not  think  it  necessary  for 
the  decision  of  this  case,  to  determine  whether,  by  the  law  of  Scotland,  reference  to 
the  oath  of  a  party  is  incompetent,  by  reason  of  his  having  been  convicted,  and  having 
received  sentence  for  a  crime  which  renders  him  infamous,  and  would  render  him 
incompetent  as  a  witness  ;  but  the  Lords  find,  that  under  the  particular  circum- 
stances of  this  case,  such  reference  was  properly  refused,  and  it  is  therefore  ordered 
and  adjudged  that  the  interlocutors  complained  of  be  affirmed. 


[543]   SCOTLAND. 

COURT  OF  SESSION. 


The  Commekcial  Bank  of  Scotland, — Appellants ;  Pollock, — Besjjondent 

[1829]. 

By  the  draft  of  a  contract  originally  made  between  a  joint  stock  company 
and  their  manager,  it  was  provided  that  the  manager  shall  not  be  removed 
without  the  concurrence  of  the  whole  committee  of  management,  and  that 
upon  removal  he  shall  receive  such  compensation  as  the  committee  shall 
adjudge,  but  the  contract  was  not  signed.  A  new  contract  was  afterwards 
signed,  by  which  the  manager  was  removable  by  a  majority  consisting 
of  two  thirds  of  the  committee  ;  in  which  new  contract  there  was  no  pro- 
vision for  compensation  upon  removal. 
H.L.  V.  193  7 


IV  BLIGH  N.  S.     COMMF.Ili'IAL  BANK  (IK  SCOTI.AND  *'.    I'OLLOCK  []  829] 

Tlie  niauager  was  removed  1)V  a  vote  of  two  thirds  of  the  coimiiittee  :  Held, 
that  the  removal  was  valid,  and  that  no  compensation  coldd  be  recovered, 
either  under  the  contract  or  liy  implication  of  law. 

In  the  year  1810.  a  number  of  persons  associated  themselves  together  for  the 
purpose  of  forming  a  bank  at  Edinburgh,  which  bank  was  distinguished  by  the  name 
of  "  The  Commercial  Bank  of  Scotland. "  They  applied  to  Mr.  Pollock  (who  was 
at  the  time  a  writer  to  the  signet,  carrying  on  business  in  partnership  with  a  person 
of  the  name  of  Campbell,  as  law  agents  in  Edinburgh),  to  assist  [544]  them  in  forming 
this  establishment,  and  to  hold  the  oftice  of  manager  when  the  establishment  should 
be  complete.  Mr.  Pollock  assented  to  the  proposal.  He  acted  in  the  formation  of 
this  company,  and  a  treaty  was  carried  on  for  the  purpose  of  ascertaining  and  fixing 
the  nature  of  the  office  he  was  to  hold  in  the  ftstablishment.  and  the  amount  and  extent 
of  remuneration  he  was  to  receive. 

A  contract  was  entered  into,  drawn  by  Mr.  Pollock,  which,  so  far  as  it  related 
to  Mr.  Pollock's  situation,  was  in  these  terms  :  "  And  as  the  said  John  Pollock  has 
"  been  invited  to  relinquish  his  professional  connection  and  prospects  to  accept  of 
"  the  said  situation,  he  shall,  in  case  of  his  removal  or  resignation,  receive  from  tlie 
"  company  during  his  life-time,  such  annuity  or  annual  allowance  as  the  committee 
■■  of  management  for  the  first  year,  or  any  succeeding  years,  shall  fix,  by  a  minute 
"  in  the  sederunt  book,  and  when  so  fixed,  the  same  shall  be  equally  binding  :  and 
"  tlie  said  John  Pollock  shall  not  be  removable  from  the  said  situation,  unless  tlie 
whole  other  members  of  the  ordinary  committee  of  management  for  the  time  being 
"  shall  concur  in  a  motion  for  his  removal."  That  inistrument  was  not  signed  liy 
all  the  partners  ;  and  many  objections  being  made  as  to  parts  of  this  partnership 
deed,  and  in  particular  to  that  part  of  it  which  related  to  Mr.  Pollock,  the  deed  was 
ultimately  abandoned,  and  instead  of  it  a  new  partnership  'deed  was  executed,  con- 
taining the  alterations  which  were  intended  to  be  introduced. 

That  part  of  the  new  partnership  deed  which  relates  to  Mr.  Pollock's  office  and 
remuneration,  is  in  these  terms: — "The  manager  must  be  pos-[545]-sessed  of  at 
"  least  forty  shares  of  the  capital  stock  of  the  company,  and  shall  receive  such  yearly 
"  salary  or  allowance  from  the  company,  as  shall  be  fixed  and  regulated  by  the  com- 
"  mittee  of  management  for  the  time  being,  and  the  said  John  Pollock  is  hereby 
"  appointed  the  first  manager.  On  the  removal,  or  resignation,  or  death  of  the  said 
"  John  Pollock,  all  future  managers  shall  be  nominated  and  appointed  by  the  ordinary 
"  committee  of  management  for  the  time  being  ;  "  and  then  a  stipulation  is  made 
as  to  the  amount  of  shares  which  any  future  manager  is  to  hold.  It  then  goes  on  thus  : 
"  and  no  manager  shall  be  removable,  unless  two  thirds  of  the  ordinary  committee 
"  of  management  for  the  time  being,  shall  concur  in  a  motion  for  his  removal." 

This  contract  of  partnership  was  completed  and  executed  by  all  the  partners, 
and  among  the  rest  by  Mr.  Pollock  the  manager. 

Mr.  Pollock,  in  pursuance  of  this  agreement,  entered  into  the  discharge  of  the 
duties  of  his  office,  and  continued  for  some  time  to  perform  them. 

The  committee  of  management,  not  being  satisfied  with  his  conduct,  removed 
him  by  a  resolution  of  two  thirds  of  their  number. 

The  Respondent  thereupon  Ijrought  an  action  in  the  Court  of  Session,  seeking 
to  be  reinstated  in  his  office,  to  recover  arrears  of  salary,  and  for  damages.  He  also 
instituted  proceedings  against  the  Appellants  for  a  conspiracy. 

The  Court  adjudged  that  the  Ajipellants  had  power  to  remove  the  Respondent, 
but  not  without  sufficient  cause,  and  that  no  such  cause  had  been  proved,  and  that 
the  proceedings  as  to  the  conspiracy  were  unfounded. 

[546]  Against  this  judgment  the  Appellants  and  Respondent  respectively  appealed. 
The  Lord  Chancellor. — There  is   no   doubt  that  the  Respondent  was  removed 
with  the  concurrence  of  two  thirds  of  the  committee  of  management,  and  this  was 
approved  by  the  proprietors  in  general.  ■ 

Mr.  Pollock  contends,  in  the  first  place,  that  they  had  no  power  or  authority  to 
remove  him,  and  in  the  next  place,  that  if  they  did  remove  him,  they  were  bound 
to  make  liim  compen.sation  for  the  loss  and  injury  he  thereby  sustained.  Now  it 
is  quite  obvious  that  this  must  depend  upon  the  terms  of  the  contract.  He  was 
the  servant  of  the  companv,  and  in  order  to  ascertain  whether  or  not  he  was  liable 
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to  be  reinuvt'd  by  the  company,  and  it'  so,  uiulcr  wliat  circuiii.staiR'<'s,  and  upiui  what 
terms  we  must  refer  to  the  contract. 

Itappears  to  me  to  be  absolutely  impossible  for  a  moment  to  assert  that  the  company 
had  not  a  right  to  remove  him,  because,  even  in  the  first  contract  to  which  I  have 
adverted,  and  which  was  drawn  by  Mr.  Pollock  himself,  it  is  expressly  provided,  "  that 
"  the  said  John  Pollock  shall  not  be  removable  from  the  said  situation,  unless  the 
"  whole  other  members  of  the  ordinary  committee  of  managenient  for  the  time  being, 
"  shall  concur  in  the  motion  for  his  removal."  He  was,  therefore  removable  under 
the  first  contract,  provided  all  the  members  of  the  committee  of  management  con- 
curred in  the  propriety  of  his  removal.  Under  the  second  contract,  so  far  as  related 
to  his  removal,  the  only  alteration  that  was  introduced  was  this  :  "  And  no  manager 
"  shall  be  removable,  unless  two  thirds  of  the  ordinary  committee  of  management 
"  for  the  time  being,  shall  concur  in  a  motion  for  [547]  his  removal."  kSo  that  under 
the  first  contract,  he  was  liable  to  be  removed  with  the  unanimous  concurrence  of 
the  committee  of  management.  Under  the  second  contract,  he  w^as  liable  to  be  re- 
moved if  two  thirds  of  the  committee  of  management  concurred  in  his  removal.  It 
appears  to  me  therefore  impossible  to  contend  for  a  moment  that  he  was  not  liable 
to  be  removed.     The  court  below  decided  clearly  that  he  was  liable  to  be  removed. 

The  next  question  is,  whether  he  is  entitled  to  any  compensation  in  consequence 
of  his  having  been  removed  1  That  must  depend  upon  the  terms  of  the  contract. 
I  do  not  find  in  the  contract  any  definite  stipulation  in  this  respect,  except  what  is 
contained  in  the  original  deed  of  contract.  There  I  find,  that  "  in  case  of  his  removal 
"  or  resignation,  he  shall  receive  from  the  company  for  his  life-time,  such  annuity  or 
"  pecuniary  annual  allowance,  as  the  committee  of  management  for  the  first  year, 
■■  or  any  succeeding  years  shall  fix,  by  a  minute  in  their  sederunt  book."  This  was  an 
article  prepared  by  Mr.  Pollock  himself,  who  was  at  that  time  acting  as  the  adviser 
of  the  company,  who  a.ssisted  in  forming  these  articles  of  partnership,  and  undoubtedly 
if  they  had  contin\ied  to  be  the  subsisting  contract  between  these  parties,  Mr.  Pollock 
would  have  been  entitled,  in  the  event  of  his  being  removed  from  the  office,  to  call 
upon  the  committee  of  management  to  hold  a  meeting  for  the  purpose  of  fixing  the 
amount  of  the  remuneration  he  was  to  receive  in  the  shape  of  retiring  provision  ; 
but  that  contract  was  entirely  done  away  with  by  the  subsequent  contract. 

Itappears,  that  the  situation  and  circumstances  [548]  of  the  office  held  by  Mr. 
Pollock  were  a  subject  of  consideration  at  the  time  when  objections  were  made  to  the 
original  contract.  A  new  contract  was  formed,  and  in  the  article  relating  to  Mr. 
Pollock,  where  it  is  stated  that  no  manager  shall  be  removed  unless  two  third  parts 
of  the  ordinary  committee  of  management  for  the  time  being  shall  concur  in  the 
measure  of  his  removal.  1  find  no  stipulation  w-hatever,  no  clause  whatever,  entitling 
Mr.  Pollock  to  the  benefit  of  any  compensation,  or  any  retiring  provision  in  the  event 
of  his  being  removed.  I  find,  therefore,  no  subsisting  contract  which  entitles  Mr. 
Pollock  to  a  compensation.  In  the  absence  of  any  subsisting  contract,  it  appears 
to  me  that  he  can  have  no  claim  in  point  of  law  to  any  compensation,  if  he  is  removed 
by  the  committee  of  management. 

Taking,  then,  the  whole  of  these  circumstances  together,  and  considering  what 
the  nature  of  the  contract  was  between  these  parties,  it  appears  to  me  clear  that  the 
committee  of  management  had  an  absolute  discretion  to  remove  Mr.  Pollock  when 
they  thought  proper  ;  that  they  were  not  respoTisible  for  the  manner  in  which  they 
exercised  that  discretion,  and  that  they  were  not  bound  to  make  any  compensa- 
tion or  remuneration  to  Mr.  Pollock  for  the  loss  he  sustained  in  that  removal ;  Mr. 
Pollock  appears  to  have  placed  himself  at  their  discretion.  He  had  this  security, 
and  it  was  his  only  security,  that  having  been  once  appointed  to  that  office,  he  could 
not  be  removed  from  it  unless  tw^o  thirds  of  the  committee  of  management  concurred 
in  the  propriety  of  his  removal.  If  two  thirds  of  the  committee  of  management  did 
concur  in  the  propriety  of  his  removal,  it  appears  to  [549]  me  that  he  was,  in 
point  of  law,  legally  and  effectually  removed  from  the  office,  and  that  he  has  no 
claim  for  compensation. 

It  is  tlic  more  important  to  .advert  to  what  ajipears  upon  tlir  articles  of  partiu'r- 
ship,  from  the  consideration  that  this  was  a  coiii[)an y,  tlie  shares  of  which  were  assign- 
able ;  and  any  person  purchasing  a  share,  would  look  at  the  articles  of  partnership 
for  the  purpose  of  knowing  in  what  situation  he  .stood,  and  what  were  his  obliga- 
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tions  ;  and,  therefore,  it  was  natural  to  expect,  indeed  it  was  proper,  for  the  purpose 
of  guarding  against  imposition  and  fraud,  tliat  the  precise  terms  of  the  reguhition 
should  appear  on  the  partnership  deed ;  and  such  appears  to  have  been  the  under- 
standing between  these  parties. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  court  below  was  correct  as 
far  as  relates  to  the  decision,  that  Mr.  Pollock  was  removable  at  the  discretion  of  two 
thirds  of  the  committee  of  management ;  but  they  went  too  far  in  holding,  that  he 
was  entitled  to  compensation  in  the  event  of  his  removal.  As  far  as  relates  to  the 
former  part  of  the  judgment,  it  should  be  affirmed  ;  and  it  should  be  reversed  as  far 
as  relates  to  the  latter  part  of  it. 

With  regard  to  the  cross  appeal  there  is  not  sufficient  ground  to  make  out  the 
charge  of  a  conspiracy. 

("20th  June,  1829.)  The  Lords  found,  as  to  the  interlocutor  complained  of  in  the 
original  appeal,  that  the  Defenders  had  authority  at  their  own  discretion  to  remove 
the  manager  from  his  office,  and  affirmed  the  judgment  so  far  as  it  was  consistent 
with  that  finding,  and  reversed  it  so  far  as  it  was  inconsistent  with  it,  and  the  cross 
appeal  was  dismissed. 


[550]  SCOTLAND. 

COURT  OF  SESSION. 


DowNE,  Bell,  and  Mitchell, — Appellants ;  Pitcairn,  and  Others, — Bespondcnts 

[1829]. 

M.,  a  partner  with  D.  and  B.,  acted  as  agent  for  P.  and  Co.  till  1809  ;  at  which 
time  a  balance  was  due  to  M.,  and  bills  accepted  by  him  were  outstanding, 
and  afterwards  paid  by  the  firm  in  which  he  was  a  partner.  D.,  B.,  and  M. 
were  appointed  under  a  special  contract,  and  acted  as  agents  for  P.  and  Co., 
from  the  time  when  M.  ceased  to  be  their  agent,  in  1809,  until  181-i.  In 
taking  the  account  between  P.  and  Co.,  and  D.,  B.,  and  M..  held  that  the 
accounts  between  P.  and  Co.  and  M.  were  properly  excluded  ;  and  that  as 
these  accounts  were  not  liquidated,  nor  capable  of  immediate  liquidation, 
a  debt  from  P.  and  Co.  to  M.  could  not  be  allowed  in  compensation  (set- 
oft')  against  a  debt  or'  balance  owing  from  D.,  B.,  and  Co.  to  M.,  if  such 
delits  could  at  all,  by  the  law  of  Scotland,  be  set  off  against  each  other. 

Charges  by  an  agent  for  printing  documents,  the  effect  of  which  is  to  save 
his  personal  labour  in  writing,  ought  not  to  be  allowed  in  account  with 
his  principal. 

A  judgment  ought  not  to  be  varied,  nor  a  cause  remitted,  on  account  of 
improper  charge  of  interest  upon  a  balance,  if  it  is  of  trifling  amount. 
Especially  if  there  is  an  omission  to  charge  interest  upon  balances  on 
the  other  side  of  the  account. 

The  Respondents,  a  firm  of  ship-owners,  who  traded  under  the  name  of  the 
Edinburgh  and  Leith  Shipping  Company,  were  established  in  Edinburgh,  [551]  in  the 
year  1802.  At  that  period,  Messrs.  Downe  and  Company  carried  on  the  business  of 
wharfingers  in  London,  and  the  London  and  Edinburgh  Sliippiiig  Company  addressed 
their  vessels  to  the  wharf  of  Messrs.  Downe  and  Company,  having  appointed  Mr.  Bell, 
who  was  a  partner  in  that  house,  as  their  agent  for  the  purpose  of  managing  their 
shipping  concerns.  It  was  the  business  of  Mr.  Bell,  as  such  agent,  to  collect  the 
freights,  and  do  the  other  business  connected  with  an  agency  of  this  description.  Mr. 
Bell  continued  to  transact  this  business  till  1807,  when,  in  consequence  of  some  pecu- 
niary embarrassments  of  an  establishment  with  which  he  was  connected,  he  retired 
from  the  agency,  and  the  Respondent,  Mr.  Mitchell,  was  appointed  to  succeed  him. 
Mr.  Mitchell  was  at  that  time  a  clerk  in  the  house  of  Messrs.  Downe  and  Company.  In 
the  beginning  of  the  year  1809,  Mitchell  became  a  partner  in  this  house,  and  continued 
to  act  as  agent  up  to  the  month  of  October  1809.  Mitchell,  before  he  gave  up  the 
agency,  had  accepted  bills  to  the  amount  of  £2200,  drawn  upon  him  by  the  Respon- 
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dents  on  account  of  freights  received  or  ex[)ected  to  be  received.  These  acceptances, 
the  greater  ])art  of  which  fell  due  after  the  date  of  the  agreement  after-mentioned 
of  ISO',),  were  paid,  as  it  was  alleged,  by  the  Ajipellants.  Jt  was  also  alleged,  tliat 
there  was  a  balance  of  £100  and  upwards  due  from  the  Respondents  to  Mitcliell, which 
was  paid  to  him  by  Downe,  Bell,  and  Mitchell  ;  and  that  in  the  account  between  the 
Respondents  and  Mitchell,  credit  had  been  given  for  a  sum  of  £450  and  uj)wards, 
which  had  not  been  received  by  Mitchell.  In  the  month  of  October  1809,  upon  a  new 
arrangement,  a  contract  was  executed  [552]  between  the  Edinburgh  and  Leith  Ship- 
pingCompanyand  the  firm  of  Messrs.  Downe,  Bell,  and  Mitchell.  TheRespondents,  by 
that  contract,  engaged,  that  for  the  period  of  seven  years  the  vessels  of  the  Edinburgli 
and  Leith  Shipping  Company  should  be  addressed  to  the  house  of  Downe,  Bell,  and 
Mitchell;  and  that,  during  the  same  period,  the  house  of  Downe,  Bell,  and  Mitchell 
should  act  as  agents  for  the  Edinburgh  and  Leith  Shipping  Company.  They  accord- 
ingly commenced  their  new  agency  from  the  date  of  the  agreement.  The  agency 
continued  up  to  February  1814  ;  when,  some  disputes  having  arisen  between  the 
Edinburgh  and  Leith  Shipping  Company  and  Messrs.  Downe,  Bell,  and  Mitchell, 
the  vessels  were  no  longer  addressed  to  their  wharf,  and  the  agency  entirely  ceased. 
In  conse(iuence  of  this  alleged  breach  of  contract,  Messrs.  Downe,  Bell,  and  Mitchell 
instituted  some  proceedings  in  the  Court  of  Session  against  the  Edinburgh  and  Leith 
Shipping  Company  ;  and  the  Shipping  Company,  on  their  side,  instituted  in  the 
same  Court  a  suit  of  count  and  reckoning  again.st  Messrs.  Downe,  Bell,  and  Mitchell, 
for  the  money  they  had  received  in  their  character  of  agents.  The  question  was 
referred  to  an  accountant,  who  took  the  accounts  upon  the  foot  of  the  agreement 
of  1809.  excluding  all  transactions  prior  to  that  agreement,  and  proceeding  upon 
that  principle,  reported  that  a  balance  of  £850  was  due  from  the  wharfingers  to  the 
Shipping  Company,  and  he  charged  them  with  interest  upon  that  sum  from  the  time 
when  the  agency  ceased.  It  appeared,  however,  that  freights  to  the  amount  of  £1 200 
were  outstanding  at  that  period.  On  the  other  hand,  it  [553]  appeared  that  balances 
to  a  considerable  amount  had  remained  in  the  hands  of  the  Appellants  during  the 
period  of  the  agency.  A  charge  made  by  the  Appellants  for  printing  carriers'  tickets 
was  also  disallowed  by  the  accountant.  Objections  being  made  to  the  principle  upon 
which  the  account  was  taken,  and  to  other  matters  in  the  report,  it  was  brought 
under  the  review  of  the  Lord  Ordinary,  and  was  confirmed.  The  subject  was  then 
brought  under  the  review  of  the  Court  of  Session,  who  confirmed  the  judgment  of 
the  Lord  Ordinary.  It  was  against  these  judgments  that  this  appeal  was  pre- 
ferred. 

The  Lord  Chancellor. — The  principal  object  to  which  I  think  it  necessary  to  call 
the  attention  of  the  House,  is  with  respect  to  the  previous  account  of  Mr.  Mitchell. 
Mr.  Mitchell  was  the  agent  who  immediately  preceded  the  agency  of  Messrs.  Downe, 
Bell,  and  Mitchell.  It  was  stated,  and  is  alleged  in  these  papers,  that  in  that  account 
between  Mr.  Mitchell  and  the  Shipping  Company,  credit  had  been  given  for  a  sum 
of  £450  and  upwards,  for  freights  which  had  never  been  received  by  Mr.  Mitchell. 
It  was  contended,  therefore,  that  that  sum  of  £450  should  be  deducted  from  the 
balance  which  had  been  found  due  to  the  Shipping  Company  from  Messrs.  Downe, 
Bell,  and  Mitchell.  The  accountant  and  the  court  below  were  of  opinion  that  no 
such  deduction  should  be  made  in  this  case  ;  that  this  was  a  suit  brought  in  respect 
of  transactions  under  a  particular  contract,  commencing  at  a  particular  date,  between 
particular  parties,  and  that  they  had  nothing  to  do  with  previous  transactions  between 
the  Shipping  Company  and  Mr.  Mitchell.  On  the  [554]  other  hand,  it  was  contended 
that  this  account,  commenced  after  the  agreement  liad  been  entered  into,  was  nothing 
more  than  a  continuation  of  the  old  account,  and  that  they  were  so  blended  together 
that  they  could  not  separate  the  one  from  the  other,  and  that  it  would  be  doing  great 
injustice  to  the  parties  if  they  were  to  commence  the  account  in  the  manner  the 
accountant  had- commenced  it  at  the  period  of  October  1809.  For  the  purpose  of 
showing  that  the  two  accounts  were  blended  together,  they  relied  principally  upon 
this  circumstance  : — Mr.  Mitchell,  before  he  had  given  up  the  agency,  had  accepted 
bills  to  the  amount  of  £2200  ;  he  had  accepted  bills  on  account  of  freights  that  had 
been  received  or  were  expected  to  be  received,  which  bills  were  drawn  upon  him  by 
the  Shipping  Company  at  fldinburgh.  These  acceptances,  it  was  said,  were  paid  by 
Messrs.  Downe,  Bell,  and  Mitchell,  some,  or  the  greater  part,  of  them  falling  due  after 
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this  agreement  liad  been  entered  into  :  and  it  was  said  that  these  circumstances 
so  united  and  i.)lended  together  the  accounts,  that  it  became  necessary  to  investi- 
gate the  previous  account, — the  account  of  the  agency  of  Mr.  Mitchell.  But  it 
does  not  appear  to  me  that  the  argument  is  well  founded.  Those  acceptances  were 
made  by  Mr.  Mitchell,  who  was  the  agent  of  the  Shipping  Company,  in  respect 
of  freight  he  had  received,  or  which  lie  expected  to  receive  ;  and  being  liis  accept- 
ances, he  was  bound  to  take  them  up.  it  does  not,  I  think,  appear  that  the 
Shipping  Company  were  informed  in  what  mode  the  bills  were  taken  up,  or  by 
whom  they  were  taken  up.  They  knew  that  the  bills,  when  they  arrived  at 
maturity,  had  been  ]3aid.  If,  in  point  of  fact,  [555]  they  were  paid  by  money  pro- 
vided by  Downe,  Bell,  and  Mitchell,  for  the  credit  of  Mitchell,  and  if  they  chose  to 
provide  funds  for  their  partner  Mitchell,  to  enabl(>  him  to  take  up  the  bills,  that 
was  an  affair  tietween  them  and  Mitchell,  with  which  the  Shipping  Company  had 
no  concern.  It  does  not  appear  to  me,  therefore,  that  that  circumstance  so  blended 
and  mixed  the  accounts  together,  as  to  render  it  necessary  for  the  accountant  to 
enter  into  the  previous  account. 

But  it  was  further  stated,  that  there  was  a  balance  due  to  Mitchell, — a  balance 
of  somewhat  more  than  £100, — and  that  that  balance  was  paid  to  Mitchell  by  Downe, 
Bell,  and  Mitchell.  But  if  so,  that  circumstance  does  not  affect  the  present  question. 
It  was  a  sum  due  from  the  Shipping  Company  to  Mitchell  ;  and  if  the  new  agents, 
Downe,  Bell,  and  Mitchell,  thought  proper  to  pay  that  balance,  they  paid  it  as  the 
agents  of  the  Shipping  Company,  and  were  entitled  to  reimbursement  for  that  sum 
as  against  the  Shipping  Company,  and  probably  they  did  receive  that  sum  from  the 
Shipping  Company.  It  does  not  appear  to  me,  therefore,  that  there  were  any  circum- 
stances in  this  case,  so  blending  the  accounts  together,  as  to  render  it  necessary  for 
the  accountant  to  go  back  beyond  tlie  period  when  the  contract  was  entered  into, 
namely,  the  month  of  October  1809.  I  am  of  opinion  that  the  principle  upon  which 
he  acted  in  the  investigation  of  these  accounts  was  perfectly  correct. 

But  then  it  was  said,  that  Mitchell  being  one  of  the  defenders,  according  to  the 
law  of  Scotland,  if  a  sum  of  money  was  due  to  him,  though  the  action  was  brought 
against  him  and  two  other  [556]  persons  (a  defendant  certainly,  according  to  the 
law  of  England,  would  not  have  been  entitled),  yet  he  was  entitled  to  set  oft'  that  par- 
ticular debt  against  a  claim  made  against  him  and  his  partners.  Now,  it  does  not 
appear  necessary  to  say  any  thing  in  respect  to  this  doctrine  as  a  general  rule ;  nor 
is  it  necessary  for  me  to  advert  to  the  authorities  which  have  been  cited  for  the  estab- 
lishment of  that  rule,  since  it  is  not  every  claim  that  can  be  set  oft".  For,  according  to 
the  authorities,  the  rule  applies  only  to  matters  of  liquidated  debt,  or  matters  admitting 
of  immediate  or  ready  liquidation.  If  it  be  a  disputed  claim  ;  if,  in  order  to  ascertain 
the  amount,  litigation  and  contest  became  necessary  ;  the  debt  or  claim  cannot  be  set 
oft'  or  made  use  of  for  the  purpose  of  compensation,  as  it  is  called  in  the  law  of  Scotland. 

Without  referring  to  particular  authorities  in  support  of  this  position,  I  shall 
advert  to  a  summary  of  those  authorities  in  Mr.  Bell's  work,  which  summary  is  sup- 
ported by  the  authorities  themselves.  Mr.  Bell  says,  "  In  compensation,  the  debts 
"  must  t)oth  be  liquid  or  capable  of  immediate  liquidation.  A  debt  is  deemed  liquid 
"  when  it  is  actually  due,  and  the  amount  ascertained  '  cum  cerium  an  et  quantum 
"  '  debeatur.'  But  if  the  debt  itself  be  contested,  and  the  creditor  has  not  his  proof 
"  ready,  or  if  the  amount  be  disputed,  and  it  depends  upon  a  long  discussion  what 
"  is  to  be  adjudged  due,  the  debtor  will  not  be  allowed  to  avoid  payment  of  what  is 
"  liquid  and  due,  till  that  litigation  be  terminated."  Now,  no  person  can  advert  to 
the  circumstances  of  this  case,  with  respect  to  the  state  of  this  account,  and  not  find 
himself  compelled  to  come  to  this  conclusion, — [557]  that  the  amount  due  to  Mr. 
Mitchell,  supposing  any  thing  to  be  due  to  him,  must  of  necessity,  be  a  subject  of 
contest,  and  a  subject  of  contest  of  a  sufficiently  complicated  description.  In  order 
to  ascertain  what  was  due  to  Mr.  Mitchell,  it  would  be  necessary  to  go  through  the 
whole  of  his  account,  and  unravel  every  part  of  it ;  and  there  is  this  circumstance, — 
that,  though  the  account  of  Mr.  Mitchell  ceased  in  the  year  1809,  several  years 
had  elapsed  before  this  question  was  agitated,  and  no  claim  had  been  made  on  the  part 
of  Mr.  Mitchell  of  any  debt  or  supposed  debt  due  from  the  company  to  him.  Under 
these  circunistances,  I  am  of  opinion,  whatever  may  be  the  general  principle  in  respect 
of  set-off  or  compensation  in  Scotland,  that  this  case  comes  within  the  exception  stated 
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by  Mr.  Bell  to  the  principle  by  which  the  courts  of  Scotland  are  governed  in  allowing 
compensiition,  and  that  the  court  below  were  right  in  coining  to  the  conclusion  that 
the  set-ott"  or  compensation  ought  not  to  be  allowed. 

There  were  various  otiier  olijectioiis  in  puint  of  fact  made  by  the  accountant  ; 
many  chiiiiis  were  pi'cferrcd,  wiiich  he  disallowed.  It  is  not  my  intention  to  trouble 
your  Lordships  by  going  through  all  the  long  and  complicated  details  with  reference 
to  this  part  of  the  case.  I  have  read  them  with  great  care  and  attention,  and  I  see 
no  reason  to  dissent  from  the  conclusion  to  which  the  accountant  came  on  a  con- 
sideration of  those  matters,  which  conclusion  has  been  supported  by  the  judgment 
of  the  Lord  Ordinary,  and  by  the  subsequent  judgment  of  the  Court  of  Session. 

I  will  state,  however,  one  case  by  way  of  example.  A  claim  was  made  to  some 
amount  for  a  charge  [558]  for  printing  carmen's  notes  and  receipts.  It  was  very 
properly  stated,  that  it  was  the  business  of  the  agent  who  received  a  commission 
to  make  out  those  receipts  himself  ;  and  that,  if  he  chose  to  get  them  jirinted  for 
the  purpose  of  saving  trouble  to  himself,  that  expense  ought  to  fall  upon  him,  and 
not  upon  his  employers :  but  that  which  is  the  decisive  answer  to  this  demand,  and 
most  of  the  others  under  the  same  circumstances,  is,  that  those  wharfingers  were 
in  the  habit  every  month  of  sending  their  account.  That  account  contained  on  the 
one  side  the  particulars  of  the  freights  which  were  due,  and  on  the  opposite  side  all 
the  charges  to  which  the  wharfingers  considered  themselves  entitled,  and  which 
they  claimed  by  way  of  deduction,  entering  into  the  most  minute  and  detailed  par- 
ticulars. The  claim  to  which  I  have  referred  would  naturally,  if  intended  to  have 
been  made,  have  formed  a  part  of  the  amount  so  deducted.  But  it  did  not ;  and 
the  same  observation  applies  to  others,  none  of  which  were  inserted  in  these  monthly 
accounts.  There  is  reason  therefore  to  conclude,  from  this  circumstance,  that  all 
this  was  an  after  thought ;  and  that,  if  this  agreement  had  not  been  broken  off  in 
the  manner  I  have  stated,  no  such  charge  would  in  point  of  fact  have  been  made. 

I  do  not  think  it  necessary  to  trouble  your  Lordships  farther  on  this  part  of  the 
case  ;  but  there  was  one  item  particularized  at  the  bar  as  decisively  calling  upon  the 
House  to  allow  this  appeal.  I  mean  the  charge  in  respect  of  interest  which  the  account- 
ant had  found  due  on  the  sum  of  £850,  the  balance  which  appeared  to  remain  due. 
He  charged  the  interest  upon  that  balance  from  the  [559]  last  day  of  January,  when 
the  agreement  was  broken  off.  It  turned  out,  that  at  that  period  there  were  freights 
outstanding  to  the  amount  of  upwards  of  £r200.  The  interest  was,  therefore,  in- 
correctly charged.  The  freights  were  in  the  course  of  gradual  collection,  and  the 
greater  part  of  the  freights  comprised  in  that  £1200  were  collected  in  the  course  of 
one,  two,  three,  and  four  months.  If  then,  we  were  to  take  an  avei'age,  and  suppose 
the  whole  collected  in  about  two  or  three  months, — the  receipt  of  some  being  earlier, 
and  that  of  others  later, — it  is  obvious  that  the  amount  charged  in  the  shape  of  interest 
would  be  a  very  minute  and  trifling  sum,  amounting  only  to  a  few  pounds,  and  not 
of  itself  a  subject  of  such  importance  as  to  justify  remitting  the  case  on  that  ground. 

But  it  appears  that  these  wharfingers,  during  the  period  of  the  transactions  in 
question,  had  in  their  hands  considerable  balances  belonging  to  the  Shipping  Com- 
pany ;  and  that,  if  they  were  charged  for  interest  upon  those  balances,  that  woukl 
amount  to  a  much  larger  sum  than  that  which  is  complained  of.  Under  these  circum- 
stances, no  injustice  has  been  done  to  these  Appellants,  and  there  is  no  ground  to 
justify  a  variation  of  the  judgment  of  the  court  below. 

Judgment  affirmed. 

[560]  SCOTLAND. 

COURT  OF  SESSION. 

Archibald  Farquharson, — Appellant ;  Frances  Barstow, — Bespondent 

[1829]. 

[Mews'  Dig.  vi.  7.32.] 

An  agreement  between  A.  and  B.,  that  A.  shall  transfer  to  B.  £12,000  three 
per  cent,  consols,  which  at  the  date  of  the  agreement  were  selling  at  £(i.3  1  Os. 
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per  cent.,  and  that  B.,  in  consideration  of  the  transfer,  should  give  security 
to  pay  to  A.  £10,000  sterling  when  the  three  per  cent,  consols  should 
be  sold  at  £83  10s.  per  cent.,  but  with  liberty  to  retain  the  loan  for  two 
years  and  six  months  after  such  event,  and  in  the  mean  time  to  pay  interest 
upon  £10,000  at  5  per  cent,  is  not  an  usurious  contract. 
If  the  terms  of  a  contract  are  proposed  and  accepted  by  letters,  but  are  after- 
wards varied  by  the  contract  as  drawn  up,  the  construction  of  the  con- 
tract cannot  be  ati'ected  by  the  letters. 

The  Respondent,  in  March  1803,  being  possessed  of  a  sum  of  £12,000  three  per 
cent,  consols,  which  were  then  selling  at  63-^-  per  cent.,  a  correspondence  by  letter 
took  ])lace  between  the  Respondent  and  Francis  Russell,  who  proposed  that  the 
Respondent  should  assign  to  him  her  right  and  interest  in  the  stock,  and  that  he 
should  give  the  Respondent  security  to  pay  to  her  £10,000  sterling,  with  interest 
at  five  per  cent,  when  the  three  per  cent,  consols  should  reach  the  price  of  £83  10s. 
per  cent.  The  letter  of  Mr.  Russell  contained  various  [561]  other  terms  of  the  pro- 
posed agreement.  The  proposal  was  accepted  by  the  Respondent,  in  a  letter  dated 
the  21st  of  March  1803,  which  recited  the  terms  in  Mr.  Russell's  letter.  Mr.  Russell 
drew  up,  executed,  and  delivered  to  the  Respondent  a  heritable  bond  in  the  following 
terms,  varying  in  some  material  particulars,  but  in  substance  and  effect  correspond- 
ing with  the  agreement  proposed  and  accepted  in  the  letters  : — 

"  I,  Francis  Russell,  of  Blackball,  advocate,  hereby  grant  me  to  have  borrowed  and 
received,  and  to  be  at  the  date  of  these  presents  justly  resting,  owing,  and  indebted 
to  Miss  Frances  Barstow,  only  daughter,  etc.  in  and  of  the  sum  of  £10,000  sterling 
money  of  Great  Britain,  whereof  I  hereby  acknowledge  the  receipt,  renouncing 
all  objections  to  the  contrary  :  Therefore  I  hereby  bind  and  oblige  myself,  my  heirs, 
executors,  and  successors  whomsoever  (renouncing  all  benefit  of  discussing  them 
in  order),  to  content  and  repay  to  the  said  Miss  Frances  Barstow,  or  to  the  executors 
or  trustees  now  appointed  or  to  be  appointed  by  her  for  carrying  into  execution 
the  disposal  of  her  property  and  eflfects  at  her  decease,  either  by  her  last  will  or  settle- 
ment now  actually  made,  or  by  any  latter  will  or  settlement  which  she  may  at  any 
future  period  of  her  life  think  fit  to  make,  expressly  barring  and  secluding  all  other 
heirs  and  all  other  executors,  the  said  sum  of  £10,000  money  aforesaid,  and  that 
at  and  against  the  terms  and  under  the  conditions  after  mentioned,  with  penalty, 
etc.  and  with  the  due  and  ordinary  interest  or  annual  rent  of  £5  per  cent,  per  annum 
of  the  said  principal  sum,  from  and  after  the  20th  day  [562]  of  .June  next,  etc., 
and  that  at  two  terms  in  the  year,  viz.  20th  day  of  December  and  20th  day  of  June, 
by  equal  portions,  beginning  the  first  term's  payment  of  the  said  interest  upon  the 
20th  day  of  December  next  for  the  half  year  immediately  preceding,  and  the  next 
upon  the  20th  of  June  thereafter,  and  so  forth  termly  and  proportionally  during 
the  not  payment  of  the  said  principal  sum.  etc.,  with  penalty,  but  always  with  and 
under  the  following  conditions  and  provisions  :  And  it  is  hereby  expressly  con- 
ditioned and  provided  by  me.  that  it  can  or  shall  in  no  case  be  lawful  for  the  said 
Miss  Frances  Barstow,  or  her  above  written,  or  any  other  in  her  name  or  right,  to 
call  upon  me  for  repayment  of  the  said  principal  sum  of  £10,000  money  aforesaid, 
and  that  neither  I  nor  my  aforesaids  shall  be  bound  to  repay  the  same  beyond  the 
sum  of  £2000  thereof  in  an  event  hereinafter  specified,  until  the  space  of  two  full 
years  and  six  months  has  elapsed  from  and  after  the  day  on  which  the  government 
stock  or  fund  denominated  three  per  cent,  consolidated  annuities  shall  have  been 
publicly  and  currently  sold  at  the  Stock  Exchange  in  London,  to  the  broker  em- 
ployed by  government  for  purchasing  up  the  national  debt,  or  other  public  character 
'  or  agent,  in  sums  exceeding  in  the  course  of  one  year  one  million  of  the  said  stock 
'  (the  term  of  delay  to  count  and  run  however  from  the  fir.st  day  on  which  any  sum 
to  the  amount  of  £20,000  of  the  said  stock  shall  be  so  purchased),  at  the  rate  and 
price  of  £83  10s.  sterling  for  each  and  every  £100  stock  in  said  consolidated  annuities, 
nor  vintil  six  months  after  I  shall  have  received  a  notice  and  requisition  in  [563] 
writing,  subscribed  by  the  said  Miss  Frances  Barstow,  or  her  agent  or  her  above 
written,  that  said  stock  had  been  sold  two  days  before  the  date  of  said  notice  at  the 
above  rate,  and  requiring  me  to  pay  up  said  principal  sum  in  six  months  thereafter, 
"  the  amount  and  notoriety  of  the  sale  being  as  above  described  ;  declaring  neverthe- 
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"  less,  that  in  the  event  of  the  said  Miss  Frances  Barstmv  lier  niarriafje,  1  shall  bo  and 
"  am  bound,  in  two  months  after  such  event,  to  jiay  to  hei-  the  sum  of  i'lJOOO  sterling, 
"  to  be  cretlited  to  me  however  in  the  |iayiiient  of  the  sums  contained  in  the  bond  at 
"  the  rate  at  which  the  3  per  cent,  consols  shall  then  sell,  tliat  is,  allowing  in  my  favour 
"  wluitever  they  then  sell  fur  below  £8.'i  lOs.  per  £10t)  stock,  and  that  at  all  times  and 
"  for  any  purpose  of  hers  1  shall  be  constantly  bound  in  one  nu)ntli  to  pay  to  lu'r  any 
"  sum  not  exceeding  £100(1  stei'ling,  upon  the  same  terms  as  above  expressed  in  the 
"  event  of  her  marriage,  and  both  or  either  of  such  payments  being  fir.st  duly  discharged 
"  to  me  as  in  part  payment  of  the  money  due  by  me  in  virtue  of  this  bond  and  obliga- 
"  tion  ;  it  being  however  expressly  conditioned  and  provided  on  my  part,  that  in  the 
"  event  of  the  principal  sum  sliall  remain  unpaid  by  me  or  my  aforesaids  at  the  time 
"  of  the  decease  either  of  myself  or  the  said  Miss  Frances  Barstow,  and  that  whether 
"  from  the  circumstances  of  the  said  stock  never  having  arisen  to  the  said  stipulated 
"  price  of  £83  10s.  sterling  per  £100,  or  from  her  or  her  above  written  not  having 
"  thought  fit  to  raise  and  call  u]i  the  same,  in  either  case  that  no  greater  part  of  the 
"  said  principal  than  £l'000  sterling  shall  be  jiayable  [564]  by  me  or  my  aforesaids 
"  in  a  shorter  or  less  period  than  two  years,  but  that  such  sum  of  £'2000,  or  any  sum 
"  or  sums  not  exceeding  that  amount  appointed  by  her  in  any  will  or  other  settle- 
"  ment  of  hers,  shall  be  payable  to  the  executors  or  tru.stees  named  by  her  as  aforesaid, 
"£1000  thereof  in  six  months  from  her  decease,  and  the  remainder  thereof  within 
"  the  said  space  of  two  years  next  thereafter,  and  that  the  remaining  £8000  shall  be 
"  only  payable  by  two  equal  portions  or  instalments,  the  one  or  first  in  four  years 
"  after  such  decease,  and  the  other  not  until  six  years  after  such  decease  ;  and  it  being 
"  further  expressly  provided  and  declared,  that  in  the  event  of  such  principal  money 
"  due  at  the  period  of  the  decease  of  the  said  Miss  Frances  Barstow,  from  its  never 
"  having  been  hitherto  exigible  from  me  or  my  aforesaids  in  respect  of  the  said  3  jier 
"  cent,  stock  having  at  no  time  since  the  date  thereof  attained  the  said  price  of  £83 
10s.  per  centum,  then  and  in  that  event,  not  only  as  that  above  provided,  1  shall  not 
"  be  bounil  and  obliged  to  repay  said  jirincipal  sum  until  such  jirice  can  be  obtained, 
"  but  also  that  after  the  decease  of  the  said  Frances  Barstow  I  shall  only  be  liable  in 
"  and  bound  to  pay  interest  therefor  at  the  rate  of  three  and  a  half  jier  centum  per 
"  annum  ;  and  it  being  hereby  conditioned  and  declared  that  the  said  principal  sum 
"  shall  remain  unpaid  in  my  hands,  secured  as  hereby  secured,  until  it  arises  that  the 
"  said  three  per  cent,  stock  shall  reach  and  attain  the  said  stipulated  price  and  value 
"  of  £83  10s.  sterling  per  hundred  thereof,  and  for  two  years  and  six  months  after 
"  such  event  shall  so  have  taken  place,  the  said  interest  however  to  [565]  he  jiayable 
"  in  the  portions  and  at  the  half  yearly  terms  above  herein  conditioned  for  jiayment 
'■  of  the  higher  interest  ;  and  lastly,  it  is  hereby  expressly  provided  and  conditif>ned 
"  by  me,  and  declared  to  be  the  full  meaning  of  the  .said  FVances  Barstow,  and  the 
'■  condition  under  which  this  bond  and  obligation  is  granted  by  me  to  her,  that  I  and 
"  my  aforesaids  can  on  no  ground  or  pretence  whatever  be  obliged  or  compelled  either 
"  by  herself  or  her  above  written,  or  by  any  having  right  fi-om  them,  to  pay  up  the 
"  said  sum  of  £10,000  sterling,  sooner,  or  until  two  years  and  six  months  after  the 
"  said  3  per  cent,  stock  shall  have  attained  the  said  price  of  £83  10s.  sterling  by  the 
"  £100  of  such  stock,  otherwise  than  in  the  event  a.nd  to  the  extent  above  specified, 
"  I  being  however  expressly  bound  and  obliged  during  all  the  days  of  the  said  Frances 
"  Barstow's  life,  to  pay  her  in  all  events  the  interest  of  the  said  principal  sum  of  £10,000 
"  sterling  money  aforesaid,  and  that  always  at  the  rate  of  5  per  centum  per  annum, 
"  at  the  terms  and  in  the  half  yearly  proportions  above  specified,  and  in  respect  of 
"  the  mutual  conditions,  considerations,  and  provisions  hereby  made,  to  keep  and 
"  hold  the  said  principal  sum  at  that  rate  of  interest  during  all  the  days  of  her  life 
"  if  she  shall  so  incline  and  require,  and  that  without  regard  to  what  the  ordinary 
"  rate  of  interest  may  fall,  and  for  the  .said  Miss  Frances  Barstow  and  lier  above  written, 
"  their  further  security  and  more  sure  payment  of  the  sums  of  money,  pirincipal, 
"  interest,  and  penalties  above  specified,  and  without  prejudice  to  the  above  personal 
"  obligation,  but  in  farther  corroboration  thereof,  under  nevertheless  the  above  written 
"  [566]  restrictions  and  provisions  in  my  favour,  I,  the  said  Francis  Russell,  bind  and 
"  oblige  myself  and  my  aforesaids,  etc."  The  bond  contained  the  usual  obligation 
to  infeft,  with  precept  of  sasine  and  other  clauses. 

The  interest  reserved  upon  tliis  bond  was  paid  by  Mr.  Russell  during  his  life.     In 
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1806  the  Res])ondent  was  iiifeft,  and  the  payment  of  interest  was  continued  by  the 
widow  and  representative  of  Mr.  Russell.  In  1818,  the  Appellant  having  married 
one  of  the  daughters  of  Mr.  Russell,  the  lands  burdened  with  the  bonds  were  conveyed 
to  the  Appellant.  The  consols  did  not  rise  to  83|  per  cent,  until  the  year  1817.  In 
1824  they  were  at  96  per  cent. 

In  March  1824,  the  Appellant  brought  an  action  to  reduce  the  heritable  bond 
as  founded  in  usury,  and  void  under  the  Bubble  Act,  7  Gr.  2.  c.  8.  s.  1. 

The  conclusion  of  the  summons  was,  '"  that  the  bond  and  sasine  should  be  reduced, 
"  and  the  whole  sums  of  money  received  in  name  of  interest  should  be  paid  back  to 
"  the  pursuer,  or  that  the  principal  sum  in  the  bond  should  be  restricted  to  £7620 
"  with  legal  interest  thereon,  and  against  it  should  be  placed  all  sums  received  as 
"  interest  from  Mr.  Rii.ssell,  Mrs.  Russell,  and  the  pursuer." 

For  the  Appellant  the  following  authorities  were  cited  ; — Comyn  on  Usury,  156. 
et  seq.  ;  Colvil,  Die.  of  Dee.  (6825.) 

For  the  Respondent,  3  Wilson's  Reports,  390.  ;  Comyn  on  Usury,  22.  ;  Beding- 
field  V.  Ashley,  Cro.  Eliz.  741.  ;  Moore  v.  Battie,  Amb.  371.  cont.  ;  Pike  v.  Ledwell, 
5  Esp.  164.  ;  Robertson's  Ap.  Cases,  471. 

[567]  The  Lord  Chancellor.* — It  is  argued  that  the  period  for  the  payment  of 
interest  is  not  for  life,  but  indefinite.  If  it  were  so,  the  whole  payments  of  interests 
would  be  less  than  legal  interest,  since  one  period  is  definite  and  the  other  indefinite. 
The  parties  apparently  contradict  themselves  two  or  three  times.  But  I  think  that  you 
will  find  that  while  £1000  may  be  called  up  whether  the  stock  rise  to  S'3^  or  not,  the 
rest,  if  the  rise  did  not  take  place,  would  lie  at  3^  per  cent.  By  this  transaction  Mr. 
Russell  is  not  obliged  to  pay  the  £10,000  until  the  stock  he  has  purchased  is  worth 
that  sum.  In  the  mean  time  he  is  to  pay  more  than  5  per  cent,  on  the  selling  value 
of  the  stock,  that  is,  more  than  legal  interest.  But,  on  the  other  hand,  he  has  this 
advantage,  that  he  is  not  obliged  to  pay  the  price  whenever  the  stock  is  actually  worth 
the  £10,000,  but  he  is  entitled  to  take  two  years  and  a  half  longer,  and  during  that 
time  to  speculate  on  the  stock  being  higher,  and  he  is  to  have  the  whole  benefit  of 
the  speculation.  It  would  appear  then  that  the  benefit  of  the  chance  is  an  equivalent 
for  the  excess  of  the  intere.st. 

t  The  difficulty  of  this  case  arises  from  the  conditions  of  the  bond  being  so  com- 
plicated. But  before  we  can  reach  a  sound  judgment,  we  must  be  sure  that  we 
thoroughly  comprehend  every  part  of  its  bearing.  I  was  looking  to  the  letters  for 
the  contract,  but  I  perceive  that  the  contract  itself  materially  differs  from  them,  and 
we  must  take  the  bond  as  the  contract  between  the  parties.  If  [568]  this  be  a  per- 
petual annuity,  this  lady  would  receive  less  than  five  per  cent,  on  the  value  of  the 
stock,  and  in  one  event  it  is  a  perpetual  annuity. 

We  think,  under  these  circumstances,  that  this  cannot  be  considered  an  usurious 
transaction,  and  that  consequently  the  judgment  must  be  affirmed. 

Judgment  affirmed  with  £50  costs. 


[569]  SCOTLAND. 

COURT  OF  SESSION. 


Gordon,  and  Others, — Appellants ;  Mary  Brown, — Respondent  [1829]. 

A.,  who  was  domiciled  in  America,  gave  to  B.,  one  of  his  sisters,  one  fourth 
of  the  residue  of  his  property  for  her  life,  subject  "  at  her  death  to  be  equally 
"  divided  among  her  children,  should  she  have  any."  Upon  a  suit  in  the 
proper  court  in  America,  B.  having  no  children,  it  was  decreed  that  the 
fund  should  be  paid  to  her.  This  decree  was  made  upon  a  bill  taken  pro 
confesso  against  parties  who  were  out  of  the  jurisdiction,  there  being  two 

*  During  the  progress  of  the  argument. 
t  At  the  conclusion  of  the  argument. 
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executors  within  the  jurisdiction  upon  whom  (ho  decree  operated.  One  of 
these  absent  Defendants  havingreceived  tlie  funds  of  H. under  a  power  from 
her,  upon  a  suit  against  him  for  an  account,  and  an  ohjcction  raised,  that 
B.  was  entitled  to  no  more  than  a  hfe  interest  undei'  the  will,  it  was  held, 
that  such  a  question  could  only  be  raised  by  proceeding  in  the  court  in 
America  to  rehear  the  cause. 
An  agreement  liable  to  be  impeached  for  fraud,  cannot  be  made  void  in  a  suit 
for  an  account,  without  a  suit  to  have  it  declared  void. 

William  Brown,  who  was  by  birth  a  Scotchman,  residing  at  Lynchburgh,  in 
Virginia,  and  being  domiciled  in  that  country,  made  his  will  in  1805,  and  died  in  the 
year  ISll.  By  that  will  he  bequeathed  as  follows  : — "  The  remainder  of  my  estate, 
"  after  deducting  therefrom  the  above  legacies,  is  to  be  divided  in  the  following  man- 
"  [570]-ner,  viz.  to  my  father  and  mother,  James  and  Margaret  Brown,  of  Kirk- 
"  cudbright.  North  Britain,  I  leave  one  fourth  share  of  the  balance  of  my  estate  to 
"  them,  or  the  survivor  of  them  ;  to  my  sister  Jean  Muir,  Kirkcormick,  in  Galloway, 
"  .Scotland,  I  leave  one  fourth  share  of  the  balance  of  my  estate,  at  her  death  to  be 
"  equally  divided  between  her  children  :  to  my  sister  Isabella  Black,  of  Castle  Douglas, 
"  Scotland,  I  leave  one  fourth  of  the  remainder  of  my  estate,  to  be  at  her  death  equally 
"  divided  between  her  children  ;  to  my  sister  Mary  Brown,  Kirkcudbright,  North 
"  Britain,  I  leave  the  remainder  one  fourth  share  of  the  balance  of  my  estate,  at  her 
"  death  to  be  equally  divided  between  her  children,  should  she  have  any." 

A  small  legacy  was  also  left  to  John  Brown,  a  natural  son  of  a  deceased  brother. 

The  will  was  proved  in  America  by  the  executors,  among  whom  was  A.  J.  Robert- 
son, and  James  the  father,  and  the  mother  also  administered  to  funds  in  England. 

In  the  year  1815  James  Brown  and  Margaret  his  wife  conveyed  to  John  Brown 
all  their  interest  in  the  one  fourth  share  of  the  property  bequeathed  by  the  will  of 
William  Brown,  together  with  any  other  interest  to  which  they  might  be  entitled 
under  that  will,  or  in  right  of  representation  or  otherwise. 

James  Brown  died  in  1815. 

In  1816  a  case  was  laid  before  Sir  Arthur  Pigott,  upon  which  he  gave  an  opinion 
that  Mary  Brown  took  only  a  life  interest  in  the  fund  given  to  her  by  the  will,  and 
as  she  had  no  children,  the  fund,  subject  to  her  life  interest,  was  not  disposed  of.  [571] 
but  vested  in  the  testator's  father,  James  Brown,  subject  to  be  devested  by  the  birth 
of  a  child  of  Mary  Brown. 

•  In  1817  Margaret  Brown  executed  a  deed  of  confirmation  of  the  former  deed  of 
disposition  of  this  property,  made  by  her  conjointly  with  her  husband  James  Brown. 

In  181  (5  Mary  Brown  gave  to  the  administratrix  in  England,  a  discharge  or  release 
in  respect  of  a  sum  of  £1052  13s.  (i|d..  her  share  of  the  funds  in  England.  This  dis- 
charge was  given  by  her  as  life-renter  of  the  fund,  and  John  Brown  joined  in  it  as 
owner  of  the  reversion. 

In  1817  a  suit  was  in.stituted  in  the  Federal  Chancery  Court  of  the  Virginia  dis- 
trict in  America,  by  the  Respondent  and  Jean  Muir,  as  one  of  the  residuary  legatees 
under  the  will  of  William  Brown,  against  Margaret,  as  administratrix  with  the  will 
annexed,  and  John  Brown  the  nephew. 

In  the  month  of  May  1810  a  decree  pro  confesso  was  pronounced  against  De- 
fendants who  were  out  of  the  jurisdiction. 

The  material  part  of  the  decree  was  in  these  terms  :  "  It  is  decreed  that  in  con- 
"  sideration  of  the  premises,  the  Court  is  of  opinion  that  Jean  Muir,  Mary  Brown, 
"  and  Isabella  Black  by  the  will  of  the  said  William  Brown  are  entitled  each  to  one 
"  fourth  of  the  estate  remaining  of  the  said  William  Brown,  after  ])ayment  of  tlie 
"  ju.st  debts  and  the  legacies,  amounting  to  10.000  dollars,  bequeathed  to  others,  b>it 
"  that  the  payment  of  the  share  of  the  said  Jean  Muir  and  Lsabella  Black  (both  of 
"  them  having  children)  ought  not  to  be  made  unless  security  be  given  that  at  their 
"  re-[572]-spective  deaths,  their  shares  should  be  divided  amongst  their  children 
"  as  provided  by  the  will  of  the  testator,  and  doth  accordingly  adjudge,  order,  and 
"  decree  that  the  Defendants,  Archibald  Robertson  and  William  Black,  surviving 
"  executors  of  the  said  William  Brown,  do  pay  to  the  said  Mary  Brown  one  fourth 
"  of  the  residuary  estate  of  the  te.stator  ;  and  to  the  said  Robert  Muir  and  William 
"  Black,  in  right  of  their  respective  wives,  each  one  fourth  of  the  said  residuum  upon 
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"  their  severally  pxpcviting,  in  person  or  by  their  attorney,  a  bond  to  be  deposited 
"  with  the  clerk  of  the  Court,  payable  to  the  surviving  executors  in  the  penalty  each 
"  of  70,000  dollars,  with  condition,  that  on  the  death  of  their  said  wives,  their  legacies 
"  shall  be  divided  amongst  their  children. "  The  effect  of  this  decree,  as  far  as  it  related 
to  the  Respondent,  was,  that  she  shoidd  have  her  one  fourth  share  of  the  residue  paid 
to  her  absolutely. 

In  the  month  of  October  IMIO.m,  power  of  attorney  was  executed  by  the  Ke.spondciil, 
authorizing  .John  Blown  and  Kobertson,  one  of  the  executors,  to  receive  on  her 
account  the  money  that  she  should  be  entitled  to  under  the  will  of  the  testator,  and 
in  pursuance  of  that  power  of  attorney,  and  in  conformity  with  the  decree,  the  money 
was  afterwards  paid  over  to  John  Brown  as  the  attorney  for  Mary  Brown. 

In  1817,  the  Respondent  agreed  to  assign  to  John  Brown  her  interest  in  the 
£1G52,  in  consideration  of  an  annuity  of  £50  a  year. 

In  1820,  the  Respondent  sued  John  Brown  in  the  Court  of  Session  for  an  account 
of  monies  re-[573]-ceived  by  him  in  re.spect  of  the  Respondent's  share  of  the  estate 
of  William  Brown,  and  to  rescind  the  annuity  transaction.* 

In  1823  John  Brown  died,  and  the  suit  was  revived  against  the  Appellants  his 
trustees.  The  proceedings  were  very  complicated,  the  appeal  being  from  no  less 
than  fifteen  interlocutors.  The  substance  and  result  in  judgment  was,  that  the 
Appellants  were  bound  to  account  ;  but  that  the  agreement  as  to  the  annuity  cotdd 
not  be  avoided  without  a  process  for  reduction.  The  appeal  was  again.st  this  judgment. 
The  Lord  CHianeellor. — It  is  difficult,  under  the  circumstances  in  this  case,  to 
say  that  Mary  Brown  is  not  entitled  to  an  account  again.st  John  Brown,  for  money 
received  in  pursuance  of  a  decree  of  a  competent  court  in  America  pronounced  upon 
the  subject  of  this  will  in  a  suit  instituted  for  that  purpose,  directed  to  be  paid  over 
and  received  by  John  Brown  under  a  power  of  attorney  given  to  him  for  that  purpose 
by  Mary  Brown.  It  is  said,  however,  that  Mary  Brown  is  entitled  only  to  a  life  interest 
in  this  property  ;  and  that  she  being  entitled  only  to  a  life  interest  in  this  property, 
that  the  residue  was  not  disposed  of,  and  that  it  would  pass  therefore  to  James  Brown 
the  father,  and  through  that  father,  by  virtue  of  the  settlement  made  by  him  and 
Margaret  Brown,  and  her  subsequent  confirmation,  that  it  would  pass  to  John  Brown. 
For  the  purpose  of  establishing  that  such  was  the  true  construction  of  the  will,  the 
opinion  of  an  English  lawyer  upon  the  subject  was  offered  [574]  in  evidence,  an 
English  lawyer,  undoubtedly,  of  eminence  ;  but  the  Court  of  Scotland  justly  observed, 
that  they  had  nothing  to  do  with  the  law  of  England,  and  that  there  was  no  evidence 
in  the  cause  to  shew  that  the  law  of  Virginia  corresponded  with  the  law  of  EnghTnd 
upon  the  matter  in  question  ;  viz.  with  respect  to  the  rules  by  which  an  instrument 
of  that  kind  was  to  be  construed,  and,  therefore,  they  paid  no  attention  to  the  o])inion. 
It  was  farther  urged,  (and  a  petition  was  presented  for  the  purpose,)  that  the 
opinions  of  American  lawyers  of  that  particular  district  of  America  should  be  taken, 
with  a  view  to  guide  the  consideration  of  the  case.  The  Court,  however,  rejected 
that  petition,  and  I  think  they  were  right  in  doing  so,  under  the  circumstances  of  this 
case. 

The  question  with  respect  to  the  construction  of  the  will  had  been  before  the  Court 
in  America.  In  the  year  181()  they  had  pronounced,  in  effect,  a  judgment  as  to 
the  construction  of  that  will,  for  they  had  decreed  that  Mary  Brown  was  entitled 
absolutely  to  this  property  ;  they  had  directed  that  property  to  be  paid  to  her,  and 
it  was  paid  accordingly  to  the  agent  appointed  by  lier  to  receive  that  which  she  was 
entitled  to  under  the  will.  It  seemed,  therefore,  under  these  circumstances,  and 
after  so  long  an  interval  of  time,  not  right  again  to  postpone  the  catise  for  the  purpose 
of  taking  further  evidence  as  to  the  real  and  proper  construction  of  the  will. 

It  was  urged,  however,  that  John  Brown  ought  not  to  be  bound  by  that  decision, 
because,  although  he  was  a  party  to  the  suit  and  his  name  was  upon  the  record,  yet 
the  decree  was  made  in  his  ab-[575]-sence.  he  being  in  England  at  the  time  when  the 
decree  was  pronounced.  But  although  your  Lordships  cannot  judicially  be  apprised 
of  what  the  law  of  America  is  in  this  respect,  yet  it  is  not  unreasonable  to  suppose, 
that  if  the  decree  was  made  in  the  absence  of  John  Brown,  he  might  have  gone  to 
America  and  obtained  a  rehearing  of  that  decree.     It  is  not  suggested  in  these  papers 

*  See  the  facts  as  to  this  transaction  stated  by  the  Lord  Chancellor,  p.  575. 
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tliat  John  Brown  was  not  apprised  of  tliat  decree  at  the  time  wlien  it  was  pronounced 
in  the  year  181(5.  He  had  received  from  the  executor  the  money  under  that  decree  ; 
he  had  taken  no  steps  from  tlie  year  1816,  for  a  period  of  ten  years,  to  call  that  decree 
in  tpiestion  ;  and,  therefore,  I  think  the  Court  below  rightly  judged  that  they  might 
take  that  decree  as  the  foundation  of  their  judgment,  and  decide  accordingly. 

There  is  another  jioint  also  insisted  upon,  to  which  I  shall  beg  leave  also  shortly 
to  advert.  It  was  stated  that  Mary  Brown  had  herself  admitted  that  she  was  in 
fact  only  entitled  to  a  life  interest  of  this  property.  The  facts  of  tlie  case  as  far  as 
they  relate  to  this  point  are  very  shortly  these.  A  part  of  the  property  of  William 
Brown  was  in  England.  Administration  with  the  will  annexed  was  taken  out  by 
Margaret  Brown,  the  mother,  in  regard  to  that  property,  and  the  surplus  of  that 
property,  after  discharging  liabilities,  amounted  to  £1G50,  and  that  £1050  was  paid 
over  to  Mary  Brown,  or  rather  was  paid  into  the  hands  of  John  Brown.  At  tlie 
time  when  that  transaction  took  place,  a  deed  was  executed  between  John  Brown 
and  Mary  Bi'own,  in  the  recital  of  which  it  was  undoubtedly  stated  that  Mary  Brown 
was  entitled  only  to  a  life  interest,  and  she  conveyed  the  whole  of  her  in-[576]-t crest 
in  this  property  to  John  Brown  for  an  annuity  during  her  life  of  only  £50,  with  this 
clause  and  condition,  that  that  annuity  should  he  payable  to  her  only  during  the 
time  that  she  resided  with  him.  It  is  a  part  of  the  case  on  behalf  of  the  Respondent, 
that  she  was  a  woman  of  weak  understanding,  liable  to  be  controlled,  and  governed, 
and  imposed  upon  by  persons  round  her.  It  was  proved  that  she  went  away  with 
a  man  of  inferior  condition  in  life,  that  she  was  imposed  upon  and  induced  to  enter 
into  a  marriage  which  was  afterwards  considered  null  by  the  Court  in  Scotland. 
There  was  also  proof  of  other  facts  to  which  I  will  not  particularly  advert,  but  it  is 
(juite  evident  that  she  was  a  woman  of  weak  understanding,  and  the  Court  below 
judged  the  annuity  transaction  to  be  a  fraud  practised  ujson  her  by  John  Brown, 
and  not  growing  out  of  the  deed  itself.  The  £1650  were  by  the  terms  of  that  deed 
to  be  absolutely  assigned  to  John  Brown  in  consideration  of  the  equivalent  of  only 
£50  a  year,  that  payment  of  £50  to  be  suspended  in  the  event  of  her  not  residing  with 
John  Brown  ;  I  thiidi,  therefore,  the  Court  judged  rightly  in  considering  this  trans- 
action as  fraudulent,  and  that  the  recital  in  the  deed  ought  not  in  any  degree  to 
operate  to  the  prejudice  of  Mary  Brown. 

I  presume,  that  under  these  circumstances  your  Lordships  will  be  disposed  as 
to  this  part  of  the  case,  to  be  of  opinion  that  the  Court  of  Session  came  to  a  right  con- 
clusion in  considering  that  John  Brown,  and  afterwards  his  trustees  upon  his  death, 
were  liable  to  account  for  the  money  which  had  been  so  received  from  the  executors 
of  William  Brown,  under  the  will  to  which  I  have  adverted. 

[577]  There  were  other  subordinate  points  in  the  cause,  consisting  of  matter  of 
detail  in  the  progress  of  it,  particularly  with  respect  to  the  mode  of  taxing  the  account 
as  to  the  allowances  to  be  made  on  the  one  side  and  the  other,  as  to  the  costs,  as  to  the 
charges  and  other  matters  of  that  description,  which  were  argued  at  great  length. 
At  the  time  when  the  argument  was  going  on  I  had  little  doubt  as  to  the  propriety 
of  t  he  decision  of  the  Court  of  Session  as  to  those  matters  :  I  have  since  looked  tlirough 
the  whole,  and  I  see  no  reason  to  depart  from  the  opinion  I  entertained  at  that  time. 
1  shall,  therefore,  under  these  circumstances,  humbly  recommend  to  your  Loi'dships 
that  the  judgment  of  the  Court  of  Session,  consisting  of  these  various  interlocutors 
jironounced  by  the  Lord  Ordinary,  and  the  interlocutors  pronounced  by  the  first 
decision  of  the  Court  of  Session  should  be  affirmed,  and  under  the  circumstances  of 
this  case,  with  your  Lordships'  permission,  I  would  recommend  that  they  shoidd 
be  affirmed  with  certain  costs. 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  interlocutors 
complained  of  be  affirmed,  with  £50  costs. 
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[578]  SCOTLAND. 

COUBT  OF  SESSION. 

The  Sea  Insurance  Company  of  Scotland, — Ajjj^cUants ;  Gavin,  ami  Others, 

— Respondents  [1829]. 

[Mews'  Dig.  xiii.  1220.  S.C.  2  Dow  &  CI.  125  ;  5  Scot.s  R.  R.  (H.  L.)  244 ;  4  Wils. 
&  Sh.  17;  5  Shaw,  525.  See  Hu7iter  v.  Northern  Marine  Insurance  Co.  Lim., 
1888,  15  Rettie  (H.  L.)  72,  76  ;   13  A.  C.  733.] 

Under  a  policy  insuring  a  brigantine  "  at  and  from  L.  to  S.,  and  thence  to 
"  Barcelona,  and  at  and  from  thence  and  two  other  ports  in  Spain,  to  a 
"  port  in  Great  Britain  :  " — held,  that  Saloe,  a  place  lying  in  a  bay,  having 
warehouses  and  a  jetty,  with  a  depth  of  water  sufficient  for  feluccas,  but 
not  for  large  ships,  and  a  good  roadsted  anchorage  where  ships  lie  and 
are  loaded  by  means  of  small  craft ;  liaving  also  a  custom-house  and  officers, 
is  a  "  port  "  within  the  meaning  of  the  policy. 

The  Appellants  underwrote  a  policy  of  insurance  upon  the  sh\p  Sarah,  a  brigantine, 
which  belonged  to  the  Respondents.  The  risk  insured  was,  "  at  and  from  Leith  to 
"  Shetland,  and  from  thence  to  Barcelona,  and  at  and  from  thence,  and  two  other 
"  ports  in  Spain,  to  a  port  in  Great  Britain." 

The  Sarah  took  in  a  cargo  of  fish  at  Shetland,  and  sailed  for  Barcelona  ;  but 
as  an  infectious  disease  was  raging  there,  she  proceeded  to  Tarragona,  where  she 
discharged  her  cargo. 

In  order  to  take  in  tlie  home  cargo,  the  Sarah  sailed  to  Saloe,  wliich  lies  in  the 
recess  of  an  open  bay,  about  ten  miles  from  Tarragona.  The  Sarah,  while  she  was 
loading  in  this  bay,  was  driven  on  shore  by  a  storm,  and  wrecked. 

[579]  The  Respondents  claimed  for  a  total  loss  against  the  Appellants.  But  the 
claim  was  resisted  upon  tlie  ground  that  Saloe  was  not  a  port,  but  an  open  roadsted, 
and  that  the  risk  in  such  a  place  was  not  within  the  contract  of  insurance. 

The  case  was  brought  before  the  Judge  Admiral,  and  it  was  proved  that  Saloe 
lies  in  a  bay,  which  is  fifteen  miles  in  length  ;  that  it  is  protected  from  the  winds  on 
the  north,  and  by  Cape  Saloe  and  the  land  on  the  north  of  the  bay,  but  exposed  to 
winds  from  the  ea.st,  round  by  south  to  west  :  that  there  are  warehouses  and  a  jetty, 
with  a  depth  of  water  sufficient  for  feluccas,  but  not  for  large  ships  :  that  a  heavy 
surf  sometimes  breaks  on  the  shore,  but  there  is  a  good  roadsted  anchorage,  where 
ships  trading  to  Saloe  usually  lie  ;  and  that  there  is  a  port  captain. 

It  was  also  proved  that  the  British  Consul,  residing  at  Rons,  an  inland  town  of 
which  Saloe  is  considered  as  the  port,  usually  describes  himself  as  Vice-Consul  for 
the  port  of  Saloe,  and  its  district  :  that,  according  to  the  practice  of  the  Spanish 
Government  in  all  the  accessible  bays  of  Spain,  there  was  a  custom-house  and  officers  : 
that  vessels  trading  to  Saloe  generally  take  on  board  their  cargo  by  the  means  of 
small  craft. 

It  was  farther  proved  that  the  station  of  the  Sarah  in  this  bay  or  roadsted  was 
fixed  by  the  port  captain  and  cu.stom-house  officer  :  that  she  rode  in  the  usual 
anchorage,  and  could  not  without  permission  have  changed  her  .station. 

It  was  on  the  other  hand  jiroved  that,  at  Barcelona  and  Tarragona,  there  are 
moles  and  works  for  the  protection  of  large  vessels,  with  accommodation  for  loading 
and  unloading  in  deep  water.  But  it  appeared  that  these  works,  during  south- 
westerly gales,  did  not  aft'ord  a  sufficient  protection,  [580]  and  that  in  such  weather 
the  roadstead  at  Saloe  was  preferable,  because  it  possessed  a  greater  range.  Upon 
the  question  whether  Saloe  was  to  be  considered  as  a  "  port  "  within  the  meaning 
of  insurance  brokers  were  not  agreed  in  opinion.  But  it  was  in  evidence,  that  a 
higher  premium  was  required  upon  policies  of  insurances  to  "  ports  and  places  "  than 
where  the  risk  was  limited  to  the  word  "  ports."  Seamen  also  being  examined  upon 
this  question  differed  in  opinion  whether  Saloe  was  to  be  considered  as  a  "  port  "  or 
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merely  an  aiii'liorage.  In  tliis  state  of  the  eaust^  and  i)ue.sti()n,  Mr.  'I'indal  (nnw  Lord 
Chief  Justiee  of  the  Common  Pleas),  being  eoiisulted  by  direetion  of  tlie  .J  udge  Adniiial, 
gave  it  as  his  opinion  that  upon  the  evidenee  in  the  cause  an  Kiiglish  jury  would  find 
that  Saloe  was  a  port  within  the  meaning  of  the  policy,  anil  tluieupon  the  Judge 
Admiral  found  it  proved  that  Saloe,  "where  the  Sarah  was  wrecked,  was  a  '  port  ' 
"  within  the  meaning  of  the  polic}-,  and  that  the  vessel  was  within  the  same  (port) 
"  at  the  time  when  the  loss  took  place."  The  Appellants  then  brought  the  case  by 
suspension  before  the  Court  of  Session,  and  on  the  3d  of  ]\larch,  1827,  judgment  was 
given  against  them. 

The  appeal  was  against  this  judgment. 

The  following  authorities  were  cited  :  Constable  v.  Noble,  2  Taunton,  403. 
1  Marshall  on  Insurance,  248.  27G.  Cockey  v.  Atkinson,  2  Barnewalland  Alderson, 
460.  Brown  )'.  Tierney,  1  Taunton,  517.  Keysor  ?'.  Scott,  4  Taunton,  (iliO.  Baring 
V.  Vaux,  2  Campbell,  .541.  Molloy  de  jure  nuiritimo.  2  Postlcthwaite's  Diet.  505. 
Foce"Port."     Gait's  Mediterranean,  102.     Comyn's  Digest,  Merchant,  E.  U. 

Judgment  affirmed. 
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John  Lysaght  and  James  Daverx, — Plainiiffs  (in  Error) ;  Thomas  Walker, 
Thomas  Perriott,  Henry  Walker,  and  John  Pekriott, — Defendants  (in 
Error)  [1831]. 

[Mews'  Dig.  X.  904;  xi.  1175,  1315.  S.C.  2  Dow  &  CI.  '211.  Tlie  consideration 
need  not  now  appear  in  writing,  or  be  a  necessary  inference  from  a  written  in.stru- 
ment  (Mercantile  Law  Amendment  Act,  1856,  19  &  20  Vict.  c.  97,  s.  3).] 

W.  and  Co.  being  about  to  engage  P.  C.  as  a  clerk,  a  letter  was  addressed  to 
them  by  L.  and  D.  containing  the  following  expressions  : — "  Entertaining 
"  the  highest  opinion  of  P.  C.'s  integrity,  etc.  we  hold  ourselves  responsible 
"  to  you  in  the  sum  of  £500  sterling,  for  his  discharging  faithfully  and 
"  honestly  any  duty  assigned  to,  or  trust  reposed  in  him,  and  we  are  ready 
"  to  execute  deeds  to  that  effect,  and  for  that  or  any  larger  siun  wlierein 
"  you  require  it."  After  the  receipt  of  this  letter,  P.  C.  entered  into  the 
service  of  W.  and  Co.,  and  was  employed  by  them  as  clerk  at  their  brewery 
at  B.  until  1821,  when  he  was  removed  to  another  brewery  of  W.  and 
Co.  at  L.  Upon  his  removal  he  sent  in  a  statement  of  his  receipts  and 
disbursments  at  B.,  upon  which  he  made  himself  debtor  to  the  amount 
of  £379.  His  payments  made  to  W.  and  Co.  after  his  removal  to  L., 
exceeded  the  balance  left  due  upon  the  account  at  B.  But  his  debit  to 
them  on  account  of  monies  received  at  L.  also  exceeded  that  amount. 
He  died  indebted  to  W.  and  Co.  for  monies  received  on  their  account. 

[2]  \\ .  and  Co.  brought  their  action  against  L.  and  D.  upon  the  letter  of 
guaraTitee  above  stated.  The  declaration  consisted  of  ten  special,  and  two 
common  counts.  In  the  first  four  counts,  the  undertaking  is  stated  to  be 
for  the  discharge  of  duties  at  B.  In  the  six  following  counts  it  is  stated  to 
be  for  the  discharge  of  duties  as  agent  generally,  and  in  those  last-named 
counts,  the  consideration  stated  is,  that  W.  and  Co.  woidd,  at  the  request 
of  L.  and  D.,  appoint  P.  C.  as  their  agent,  and  it  is  stated  that  they  did  so. 

To  this  declaration  the  Defendant  pleaded  the  general  issue,  and  that  there 
was  no  note  or  memorandum  in  writing,  signed  by  the  Defendant,  shew- 
ing the  consideration  for  the  promise  stated  in  the  declaration.  The 
Plaintiff  took  issue  upon  the  first  of  those  pleas,  and  to  the  second  replied, 
that  there  was  a  note  in  writing  signed  by  the  Defendant,  shewing  the 
consideration  of  the  promises.  The  Defendant  demurred  to  this  replica- 
tion. The  demurrer,  which  rested  on  the  ground,  that  tlie  replication 
had  the  effect  of  putting  matter  of  law  to  the  jury,  was  over-ruled  in  the 
Court  below,  and  this  judgment  was  affirmed. 

Upon  the  trial  of  the  issue  a  bill  of  exceptions  was  tendered  and  sealed,  upon 
which  the  following  points  were  decided  : — 1.  That  an  account  delivered 
by  a  principal  charging  himself  is  evidence  against  his  surety.  2.  That 
the  letter  of  guarantee,  by  necessary  inference,  expressed  a  consideration, 
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viz.  the  einplo3inent  of  P.  C.  3.  That  the  consideration  expressed  is 
such  as  alleged  in  the  sixth  count  of  the  declaration,  which  is  as  general 
as  the  letter.  4.  That  where  an  account  is  delivered  by  an  agent,  in  which 
he  charges  himself  with  a  balance,  and  he  continues  to  receive  monies 
for  his  principal,  his  subsequent  payments  are  not  necessarily  to  be  first 
applied  to  the  extinction  of  the  previous  balance,  where  the  subsequent 
receipts  are  equal  to  the  subsequent  payments. 

This  was  a  writ  of  error  brought  by  the  Plaintiffs  in  error,  on  the  affirmance  by 
the  Court  of  Exchequer  Chamber  in  Ireland,  of  a  judgment  of  the  Court  of  Exchequer 
there,  in  an  action  of  assianpsit,  brought  against  them  by  the  Defendants  in  error, 
for  the  nonperformance  of  an  undertaking  or  guarantee,  contained  in  a  letter  written 
[3]  by  the  Plaintiffs  in  error  to  the  Defendants  in  error,  of  which  the  following  is 
a  copy  : — 

"  Entertaining  the  highest  opinion  of  Mr.  Patrick  Considine's  integrity  of  char- 
"  acter,  as  well  as  propriety  of  conduct,  we  therefore  hold  ourselves  responsible  to 
'■  you  in  the  sum  of  £.500  sterling,  for  his  discharging  faithfully  and  honestly  any 
'"  duty  assigned  to,  or  trust  reposed  in  him  ;  and  we  are  ready  to  execute  bonds  to 
"  that  effect,  and  for  that  or  any  larger  amount  that  may  be  necessary,  whenever 
"  you  require  it.  We  further  strongly  recommend  Mr.  Considine  as  a  jserson  likely 
"  to  give  satisfaction  in  every  respect,  as  far  as  dejsends  on  individual  exertions  and 
'■  qualifications. 

(Signed)  "  John  Lysaght. 

'■  J.\ME.s  Davern. 

"  To  Messrs.  Walker,  Perriott,  Co.  Brewers,  Limerick." 

The  declaration  (filed  in  Mich,  term  1821)  consisted  of  ten  sjjecial  and  two  common 
counts. 

In  the  first  special  count,  the  undertaking  of  the  Plaintiff's  in  error  is  stated  to 
be,  that  "  the  said  Patrick  Considine  would  faithfully  and  honestly  discharge  his  duty 
"  as  agent  for  the  Defendants  in  error,  for  the  sale  of  ale  and  porter  at  Banagher, 
"  in  the  King's  County."  In  the  second  count,  that "  he  would  faithfully  and  honestly 
"  discharge  the  trust  reposed  in  him,  as  such  agent,  by  the  Defendants  in  error."  In 
the  third  count,  that  the  Plaintiff's  in  error  "  undertook  and  became  responsible  to 
"  the  Defendants  in  error,  to  the  amount  of  £500  that  said  Patrick  Considine  would 
"  faithfully  and  honestly  discharge  the  duty  of  such  agent."  And  in  the  fourth  count, 
that  the  Plaintiff's  in  error  "  undertook  and  became  responsible  to  the  Defendants  [4] 
"  in  error,  to  the  amount  of  £500  that  the  said  Patrick  Considine  would  faithfully 
"  and  honestly  discharge  the  trust  reposed  in  him,  as  such  agent,  by  the  Defendants 
'"  in  error."  In  these  several  counts,  the  consideration  for  the  undertaking  is  stated 
to  be,  that  the  Defendants  in  error  would  appoint  said  Patrick  Considine  their  agent 
for  the  sale  of  ale  and  beer  at  Banagher  ;  and  the  breach  a.ssigned  consists  in  his  not 
paying  or  handing  over  to  the  Defendants  in  error  monies  received  by  him  for  the 
sale  of  ale  and  porter  at  Banagher.  In  the  fifth  count,  the  undertaking  is  stated 
to  be,  that  "  Patrick  Considine  woidd  faithfully  and  honestly  discharge  any  duty 
"  assigned  to,  or  trust  reposed  in  him  by  the  Defendants  in  error."  And  in  the  sixth 
count,  that  the  Plaintiff's  in  error  "  undertook,  and  became  responsible  to  the  Defend- 
"  ants  in  error,  to  the  amount  of  £500  that  said  Patrick  Considine  would  faithfully  and 
"  honestly  discharge  any  duty  assigned  to,  or  trust  reposed  in  him,  by  the  Defendants 
"  in  error."  In  these  counts,  thejconsideration  for  the  undertaking  is  stated  to  be, 
that  the  Defendants  in  error  would,  at  the  request  of  the  Plaintiffs  in  error,  appoint 
Patrick  Considine  their  agent  generally  ;  and  the  breach  a.ssigned,  consisted  in  his 
not  accounting  with  the  Defendants  in  error  for  money  received  by  him  as  such  agent. 
In  the  seventh  and  eighth  counts,  the  undertaking  and  the  breach  of  it  are  stated 
as  in  the  fifth  and  sixth  counts  ;  but  the  consideration  for  such  imdertaking  is  stated 
to  be,  that  the  I)efendants  in  error  "  would,  at  the  request  of  the  said  Plaintiff's  in 
"  error,  repose  in  Patrick  Considine  the  trust  of  agent  for  the  Defendants  in  error, 
"  to  sell  porter  and  ale  for  them  at  Banagher." 

[5]  In  the  ninth  and  tenth  special  counts,  the  undertaking  and  consideration 
for  it  are  stated  as  in  the  fifth  and  sixth  counts.      But  it  is  further  stated  therein, 
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that  the  Defendants  in  error  did  appoint  Patrick  Considine  tlieir  afjent,  and  did  assign 
to  him  the  duty  of  agent  to  sell  ale  and  porter  for  them  at  Banagher,  and  to  perform 
other  duties  of  such  agent  ;  averring,  that  they  had  an  establishment  for  sale  of 
ale  and  jiorter  at  Banagher,  and  had  at  such  establishment  divers  large  quantities 
of  ale  and  jiorter,  and  also  divers  utensils  of  their  trade  of  brewers,  of  great  value  ; 
and  that  it  was  the  duty  of  Patrick  Considine  to  have  taken  care  of  the  said  estab- 
lishment, and  the  said  ale  and  porter,  and  utensils  ;  but  that  he  neglected  to  do  so  ; 
and  for  want  of  due  care  of  such  establishment,  ale,  porter,  and  utensils,  permitted 
the  said  establishment  to  go  to  decay,  and  the  said  ale,  porter,  and  utensils,  to  be  seized, 
taken  away,  and  destroyed  ;  whereby  the  Defendants  in  error  were  deprived  of  the 
use  of  such  establishment,  and  lost  a  large  quantity  of  ale  and  porter,  and  also  divers 
utensils. 

The  two  last  counts  of  the  declaration  are  the  common  counts  for  money  lent, 
etc.,  and  on  an  account  stated  between  the  parties. 

To  this  declaration  the  Plaintiff'  in  error,  John  Lysaght  (in  Hilary  term  1S22,) 
pleaded  the  general  issue  of  non  assumpsit  ;  and  also,  by  leave  of  the  Court,  as  to 
the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  Sth,  9th,  and  10th  counts,  that  the  said  several 
promises  in  those  counts  mentioned,  were  special  promises  to  answer  for  the  default 
of  the  said  Patrick  Considine,  and  that  no  agreement  in  respect  of,  or  relating  to  tlie 
said  several  supposed  causes  of  action  in  those  counts  mentioned,  or  any  [6]  of  them, 
or  any  memorandum  or  note  thereof,  wherein  the  consideration  of  the  said  several 
special  promises,  or  any  of  them,  was  stated  or  shewn,  was  in  writing,  or  was  signed 
by  the  said  John  Lysaght,  or  by  any  other  person  by  him  thereunto  lawfully 
authorised.  To  the  first  of  these  pleas  the  Defendants  in  error  added  a  si7niliter  ;  and 
to  the  last  of  them  replied,  that  notes  of  each  respective  agreement,  in  respect  of, 
and  relating  to  each  respective  cause  of  action,  in  eacli  of  those  respective  counts  men- 
tioned, wherein  the  consideration  of  the  special  promises  in  each  of  those  counts  men- 
tioned, was  stated,  were  respectively  in  writing,  and  signed  by  the  said  John  Lysaght. 

To  this  latter  replication,  John  Lysaght  demurred  specially,  assigning  for  causes 
of  demurrer,  because  the  said  replication  did  not  tender  an  issue  triable  by  the  Court, 
or  by  a  jury,  and  attempted  to  take  from  the  Court,  and  submit  to  the  jury,  the  con- 
struction of  written  instruments  ;  and  because  the  said  replication  was  double  ;  and 
also  because  the  said  Defendants  in  error  ought  to  have  set  forth  in  the  said  replica- 
tion the  written  instruments  mentioned  in  the  said  replication  :  and  because,  even 
supposing  that  a  verdict  should  be  had  for  the  Defendants  in  error,  on  an  issue  taken 
on  the  said  replication,  no  judgment  could  be  pronounced  thereon  ;  and  because 
the  said  replication  relied  on  a  case  different  from  one  stated  in  the  declaration,  and 
was  in  other  respects  uncertain,  informal,  and  insufficient.  The  Defendants  in 
error  joined  in  demurrer. 

The  Plaintiff'  in  error,  James  Davern,  suffered  judgment  to  pass  against  him 
by  default  ;  which  was  entered  with  a  unica  taxatio,  and  a  venire  facias  awarded, 
as  well  to  try  the  issue  between  [7]  the  Defendants  in  error  and  the  said  John  Lysaght, 
as  to  inquire  what  damages  the  Defendants  in  error  had  sustained  by  occasion  of  the 
premises,  wherein  the  said  James  Davern  had  suffered  judgment  to  pass  against 
him  by  default. 

Li  Trinity  term  1822,  judgment  was  given  by  the  Court  of  Exchequer  for  the 
Defendants  in  error  against  the  said  John  Lysaght,  on  the  demurrer  to  the  replica- 
tion ;  and  on  the  26tli  of  July  following  the  issue  of  non  assumpsit  was  tried  by  a 
special  jury,  and  a  general  verdict  for  the  Defendants  in  error  to  the  amount  of 
£338  16s.  3d.  damages,  and  6d.  costs.  Nominal  damages  and  costs  were  also  assessed 
by  mistake  on  the  judgment  in  demurrer,  which  were  afterwards  remitted  by  the 
Defendants  in  error. 

At  the  trial,  John  Lysaght  tendered  a  bill  of  exceptions,  which  was  afterwards 
sealed  by  the  Judge  who  tried  the  cause.  The  following  is  a  transcript  of  the  excep- 
tions : — 

Thomas  Walker,  Thomas  Perriott,  Henry  Walker,  and  John  Perriott,  Plaintiffs, 
John  Lysaght,  Defendant, — Be  it  remembered,  that  on  Friday  the  26th  day  of  July, 
in  the  year  of  our  Lord  1822,  atTholsel,  in  the  county  of  the  city  of  Limerick,  before 
the  Honourable  Richard  Pennefather,  one  of  the  Barons  of  His  Majesty's  Court  of 
Exchequer  aforesaid,  and  one  of  the  Justices  appointed  to  hold  the  assizes  in  and  for 
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the  county  of  the  city  of  Limerick,  came  as  well  the  said  riaint ill's  (the  now  Defend- 
ants in  error),  as  the  said  Defendant  John  Lysaght,  b\'  their  attornies,  and  thereu])on 
the  said  Plaintiffs,  in  order  to  maintain  the  issue  aforesaiil  on  their  ])art,  jjroduecd 
one  Patrick  Cussen,  who  being  duly  sworn,  and  examined  by  counsel  on  behalf  of 
the  said  Plaintiffs,  proved  that  [8]  the  name  John  Lysaght,  apjiearing  to  be  signed 
to  a  certain  paper-writing  then  produced  to  him,  was  written  by  the  ]-)efendant  John 
Lysaght  ;  and  thereupon  the  said  paper-writing  was  read  to  the  said  jurors,  in  the 
words  and  figures  following,  that  is  to  say.  [Here  the  letter  of  guarantee  was  set  out 
as  ante,  p.  2.]  And  thereupon  the  said  Plaintiff's,  in  order  further  to  maintain  the 
issue  aforesaid  upon  their  part,  prodiiced  one  Thomas  Alangan,  who  being  duly  sworn, 
and  examined  by  counsel  on  behalf  of  the  Plaintiffs,  swore  that  he  was  in  the  employ- 
ment of  the  Plaintiff's  since  the  year  1815,  and  that  they  were  partners  in  the  brewing 
trade,  and  composed  the  firm  of  Walker,  Perriott,  and  Company,  and  had  an  estab- 
lishment for  the  sale  of  ale  and  porter  at  Banagher,  in  the  King's  County  ;  and  that 
he  knew  Patrick  Considine,  and  that  he  conducted  the  business  of  the  Plaintiffs  at 
Eanaglier,  and  got  possession  of  the  establisluiient  there,  as  their  agent,  in  February 
1817  ;  and  that  he  died  in  May,  1821.  And  the  said  Thomas  Alangan  was  thereupon 
cross-examined  on  the  part  of  the  said  Defendant  John  Lysaght,  and  proved  that 
the  said  Patrick  Considine  first  received  from  the  said  Plaintiff's  a  salary  of  £100  ]icr 
annum,  and  1}  per  cent,  on  the  money  remitted  by  him  to  the  Plaintiffs,  and  that 
he  was  employed  by  the  Plaintiff's  ;  and  that  as  such  agent  he  sold  and  disposed  of  ale 
and  porter  for  the  Plaintiff's  to  persons  residing  at  Birr,  Loughrea,  and  the  surround- 
ing country,  and  was  the  agent  for  the  Plaintiff's  for  selling  ale  and  porter  at  said 
places,  as  well  as  Banagher  ;  and  that  he  had  been  also,  in  the  year  1819,  employed 
by  the  Plaintiffs  to  purchase  corn  for  them,  and  was  allowed  a  commission  on  that 
account ;  and  that  for  two  years  [9]  before  his  death  he  was  allowed  a  salary  of 
£200  per  annum,  and  1|-  per  cent,  on  the  amount  of  the  sums  remitted  by  him  to 
the  Plaintiff's.  And  thereupon  the  said  Plaintiff's,  in  order  further  to  maintain  the 
issues  aforesaid  upon  their  part,  produced  one  Morty  Flanagan,  who  being  duly  sworn, 
and  examined  by  counsel  on  behalf  of  the  Plaintiff's,  proved  that  the  said  Patrick 
Considine  acted  as  agent  for  the  Plaintiff's  for  the  sale  of  ale  and  porter  at  Banagher, 
Loughrea,  and  other  places  ;  and  that  the  said  Morty  Flanagan  was  his  clerk,  and 
acted  for  him  in  transacting  the  business  of  his  agency  aforesaid  ;  and  that  the  said 
Patrick  Considine,  as  such  agent,  transmitted  to  the  Plaintiff's  weekly  returns  of  the 
porter  and  ale  received  and  sold  by  the  said  Considine,  and  of  the  monies  paid  to  him 
as  such  agent  ;  and  the  said  Morty  Flanagan  proved,  that  the  entries  in  a  certain 
paper-writing  then  produced  to  him  were  in  the  handwriting  of  the  said  Patrick 
Considine,  and  that  said  paper-writing  was  one  of  the  said  weekly  returns,  and  had 
been  transmitted  by  the  said  Patrick  Considine,  as  such  agent,  to  the  Plaintiffs.  And 
counsel  for  the  said  Plaintiff's  then  and  there  offered  to  read  the  said  weekly  returns, 
so  produced  by  the  said  Morty  Flanagan,  to  the  said  jurors,  as  evidence  to  shew  that 
the  said  Patrick  Considine  had  received,  as  such  agent,  the  sums  therein  stated  to 
have  been  received  liy  him,  and  the  balance  thereby  stated  by  him  to  be  due.  And 
the  counsel  for  the  said  Defendant  John  Lysaght  then  and  there  insisted  that  said 
paper-writing  ought  nf)t  to  be  received  in  evidence  against  the  said  I^efendant  John 
Lysaght  ;  and  the  said  learned  Judge  did  tlien  and  there  give  it  as  his  opinion  [10] 
that  the  said  paper-writing  so  produced  to  the  said  Morty  Flanagan,  ought  to  be 
received  in  evidence  against  the  said  John  Lysaght,  for  the  purpose  aforesaid  ;  to 
which  opinion  counsel  for  the  said  Defendant  John  Ly.saght  then  and  there  excepted  ; 
and  then  and  there  the  said  paper-writing  so  produced  to  the  said  Morty  Flanagan 
was  read  to  the  said  jurors,  and  was  in  the  words  and  figures  following,  viz.  : — 
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'Slate  of  Cash  received  and  disbursed  on  account  of  ]Yalker  and  Co.  at  their 
Store  at  Bnnaijher,  3d  February,  1821. 


£      s.    d. 
"JanJ".  30.   lialance  of  last  week  321      6  10 
Thomas  Davis,  Birr     29     4     5A 
Ditto,  ditto,  ^  barrel 
of  ale,  omitted  7th 
:\Iay,  £1  2s. 
From  ^Michael  Red- 
monds, Birr  .       5     0     0 
31.   Hugh  Mooney,  ditto       1     0     1 
"Feb'.     1.  Patrick     Coughlan, 

Eyre  Court  .       4     4     0 

Mary     A.     Gaynor, 

Frankford  .         .        1   10     0 

2.  James  Kgan,  Shan". 

Harbour      .         .500 

3.  Hugh    Galvan,    Ba- 

nagher         .  .      12     6     5 

"Jan-^'.  30.   Hugh  Colgan,Lough- 

rea,  one  hogshead 

porter     returned, 

£2  10s. 
"  Feb>'.  3.    ^Michael       Keating, 

ditto,    1 1    gallons 

porter     returned, 

9s.  7d.  

£379  11     91 


£     s.     d. 
"  Jan-^'.  30.   By  carriage  paid  for 
hogshead     porter 
returned   by   Col- 
gan,  Loughrea      .        0   10     0 
By  balance      .         .379     1      9i 


£379   11     9i" 


And  thereupon  the  said  Morty  Flanagan  was  examined  by  counsel  on  behalf  of 
the  said  Defendant,  and  proved  that  the  said  Patrick  Goiisidine  removed  his  residence 
from  Banagher  to  Loughrea  [11]  on  the  Gth  of  February,  1821,  and  afterwards 
acted  as  agent  for  Plaintiff's,  for  the  sale  of  ale  and  porter,  wliilst  residing  at  Lough- 
rea, until  the  time  of  his  death  ;  and  witness  transacted  the  business  of  the  Plaintiff's 
at  Banagher  ;  and  that  the  said  Patrick  Considine  from  that  period,  and  until  his 
death,  continued  to  act  as  such  agent  at  Loughrea  ;  and  up  to  the  12th  of  May,  1821, 
transmitted  to  the  Plaintiff's  from  Loughrea  weekly  returns  of  the  porter  and  ale 
received  and  sold  by  him  as  such  agent  at  Loughrea,  and  of  the  monies  received 
by  him  as  such  agent  at  Loughrea,  the  witness  keeping  the  books  and  accounts  at 
Banagher,  and  making  weekly  returns  from  them  subsequent  to  the  (ith  of  February, 
1821  ;  and  that  on  the  fir.st  of  the  returns  made  on  the  lOtli  of  February,  1821,  by 
said  Considine  from  Loughrea,  the  said  balance  of  £379  Is.  9^d.  is  the  first  item  charged 
to  the  said  Patrick  Considine.  And  that  it  appears  from  the  weekly  returns  which 
were  then  and  there  produced  to  said  Morty  Flanagan,  that  said  Considine  had  re- 
mitted from  the  said  3d  of  February,  1821,  until  his  death,  several  sums  of  money 
received  by  him  as  agent  of  the  Plaintiff's,  amounting  to  more  than  the  said  balance 
of  £379  Is.  9^d.  ;  but  that  the  debits  appearing  against  him  in  said  interval  in  said 
accounts,  exceeded  his  credits  in  the  same  period  :  and  thus,  that  there  was  more 
than  said  sum  due  by  said  Considine  to  the  said  Plaintiff's  at  the  time  of  his  death, 
for  monies  received  by  him  as  such  agent  ;  and  the  said  weekl}-  returns,  being  duly 
jiroved,  were  i-ead  to  said  jui'ors.  And  the  said  Morty  Fhuiagan  further  swore,  that 
the  establishment  of  the  Plaintifll's  for  the  sale  of  ale  and  porter  at  Loughrea  was  dis- 
tinct from  the  one  at  [12]  Banagher  ;  and  that  sejiarate  books  were  kept  at  each 
I  if  said  places,  which  were,  distant  more  than  twenty  miles  from  each  other.  And 
thereupon  counsel  for  the  Plaintiff's  closed  their  case. 

And  counsel  on  behalf  of  the  said  Defendant  John  Lysaght  then  and  there  insisted 
before  the  said  learned  Judge,  that  the  said  puper-writing  so  produced  by  the  said 
Patrick  Cussen,  and  read  to  the  said  jurors,  was  not  a  sufficient  agreement  in  writing, 
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to  charge  the  said  Defendant  John  Lvsaght  for  the  ch'bt  or  default  of  the  said  I'atriek 
Considine,  inasmuch  as  the  consideration  for  tlie  promise  of  the  said  John  Lysaght 
was  not  stated  in  said  paper-writing  ;  but  the  said  learned  Jtidge  was  then  antl  there 
pleased  to  give  it  as  his  opinion,  that  the  said  paper-writing  was  a  siilHeient  agi'ecnient 
in  writing,  to  charge  the  said  Defendant  John  Lysaght  for  the  debt  or  defauU  of  the 
said  I'atriek  Considine;  to  which  oj)inio!i  counsel  for  the  said  iJcfenda  lit  John  Lvsaght, 
then  and  there  excepted.  And  counsel  for  the  said  Defendant  .lulin  JA'saglit  then 
and  there  also  insisted  before  tlie  said  learned  Judge,  that  even  sup]]iising  that  said 
paper-writing  contained  an  agreement  sufficient  to  charge  the  said  John  Lysaglit 
for  the  debt  or  default  of  the  said  Patrick  Considine,  yet  the  consideration  appearing 
on  said  paper-writing  varied  from  every  count  in  the  declaration  mentioned,  and  that 
therefore  the  said  learned  Judge  ought  to  direct  the  said  jurors  to  find  a  verdict  for 
the  said  Defendant  John  Lysaght  ;  but  the  said  learned  Judge  did  tlien  and  there 
refuse  to  direct  the  said  jurors  on  this  account  to  find  a  verdict  for  the  said  Defendant, 
and  gave  it  as  his  opinion  to  the  said  jurors,  that  the  consideration  appearing  on  said 
paper-writing  did  not  [13]  vary  from  the  consideration  in  all  the  counts  of  the  said 
declaration  mentioned  ;  to  which  opinion  counsel  for  the  said  Defendant  John  Lysaght 
also  excepted.  And  the  said  counsel  for  the  said  Defendant  John  Lysaght  further  in- 
si.sted  before  the  said  learned  Judge,  that  inasmuch  as  it  appeared  from  the  evidence 
of  the  said  persons  so  examined  on  the  part  of  the  said  Plaintiti's,  that  the  .said  Patrick 
Considine,  as  agent  for  Plaintiffs,  had  sold  ale  and  porter  to  persons  residing  at  Birr. 
Lough rea,  and  other  places,  as  well  as  Banagher,  and  have  never  confined  their  .sales 
of  ale  and  porter  to  Banagher  alone,  the  averments  in  the  declaration,  that  the  said 
Patrick  Considine  had  been  appointed  by  Plaintiff's,  and  had  acted  as  their  agent 
for  the  sale  of  ale  and  porter  at  Banagher,  had  not  been  supported  ;  but  the  said  learned 
.fudge  did  then  and  there  give  it  as  his  opinion,  that  the  averments  in  the  said  declara- 
tion of  appointment  of  the  .said  Patrick  Considine,  as  the  agent  of  the  Plaintiff's,  for 
the  sale  of  ale  and  porter  at  Banagher,  were  sufficiently  proved  ;  to  wliieli  opinion 
counsel  for  the  said  Defendant  John  Lysaght  again  excepted.  And  counsel  for  the 
said  Defendant  John  Ly.saght,  further  insisted  before  the  said  learned  Judge,  that 
the  said  paper-writing  merely  contained  an  offer  on  the  part  of  the  said  John  Lysaght 
to  become  security  to  the  Plaintiff's  for  the  good  conduct  of  the  said  Patrick  Considine, 
and  that  the  said  Plaintiff's  ought  to  have  shewn  that  they  had  communicated  to  the 
said  John  Lysaght,  that  such  offer  had  been  accepted  ;  but  the  said  learned  Judge 
did  then  and  there  give  it  as  his  opinion  to  the  said  jui'ors,  that  said  paper-writing 
contained  an  engagement  on  the  part  of  the  Defendant  Jolin  Lysaght,  and  was  not 
[14]  iiierely  an  offer  on  the  part  of  the  said  Defendant  to  become  surety  for  the 
said  Patrick  Considine  ;  and  that  it  was  not  necessary  for  said  Phiintift's  to  shew 
that  they  had  communicated  to  the  said  Defendant  John  Lysaght,  that  they  had 
accepted  him  as  such  surety  ;  to  wliich  opinion  counsel  for  the  said  Defendant 
John  Lysaght  also  excepted.  And  counsel  for  tlie  said  Defendant  further  insisted 
before  the  said  learned  Judge,  that  inasmuch  as  it  appeared  from  the  evidence  so 
given  on  the  part  of  the  Plaintiffs,  that  the  said  Patrick  Considine  had,  after  the  3d 
of  February,  1821,  remitted  to  the  said  Plaintiffs  sums  of  money  amounting  in  the 
entire  to  more  than  said  balance  of  £379  Is.  0|-d.,  due  on  that  day,  the  said  learned 
Judge  ought,  upon  the  evidence,  to  tell  the  said  jury,  that  the  said  sum  so  remitted 
slum  Id  be  now  considered  as  applicable  to  the  discharge  of  said  balance;  and  that  on  this 
ground  tliey  ought  to  find  a  verdict  for  the  Defendant  ;  but  the  said  learned  .Judge 
did  refuse  to  give  such  direction  to  the  .said  jury;  to  which  opinion  counsel  for  the  said 
Defendant  also  excepted.  And  counsel  for  the  said  Defendant  .John  Lysaght,  further 
insisted  before  the  said  learned  .Judge,  that  inasmuch  as  said  Plaintiff's  had  not  in- 
formed the  said  Defendants  of  the  balance  due  by  said  C'onsidine  at  the  time  he  removed 
as  aforesaid  to  Loughrea,  or  that  the  said  Considine  had  ceased  to  be  their  agent  at 
Banagher,  and  had  not  taken  any  proceedings  against  said  Considine  for  such  balance, 
the  said  Defendant  .John  Lysaght,  who  is  chargeable,  if  at  all.  merely  as  surety,  for 
said  Patrick  Considine,  was  thereby  discharged  from  any  liability  by  reason  of  the 
said  paper-writing  ;  btit  the  said  learned  .Judge  did  then  and  there  decline  to  direct 
the  [15]  jury,  that  the  said  .John  Lysaght  was  discharged  from  his  liability  as  surety 
for  the  said  Patrick  Considine  by  the  circumstances  aforesaid  ;  to  wliich  opinion 
counsel  for  the  said  Defendant  .John  Lysaght  further  excepted.     And  the  said  learned 
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Judge  having  then  submitted  the  ease  to  the  said  jurors,  they  found  a  verdict  for  the 
said  PUxintiffs  for  the  sum  of  £338  16s.  3d.  And  inasmuch  as  the  said  several  matters 
so  insisted  on  by  the  counsel  for  the  said  Defendant  did  not  appear  on  the  record  of 
the  verdict  aforesaid,  the  counsel  for  the  said  Defendant  John  Ly.saght  ])raye(l  the 
said  learned  Judge  to  sign  the  .said  bill,  containing  the  several  matters  so  insisted  on 
by  the  said  counsel,  according  to  the  form  of  the  statute.  And  the  said  learned  Judge 
thereupon,  at  the  request  of  the  said  counsel,  set  his  hand  and  seal  thereto,  according 
to  the  form  of  the  statute. 

RiCH.\RD  Pennefather.  (l.  s.) 

This  bill  of  exceptions  being  entered  on  record,  the  Court  of  Exchequer  in  Ireland 
were  of  opinion,  that  the  same,  and  the  matters  therein  contained,  were  not  sufficient 
in  the  law,  to  preclude  or  prevent  the  Defendants  in  error  from  having  judgment 
and  execution  on  the  postea  for  the  damages  and  costs  assessed  by  the  jury  ;  and 
accordingly  gave  judgment  for  the  Defendants  in  error,  for  such  damages  and  costs  ; 
and  £11)0  iSs.  .sterling  for  co.sts  de  incremento,  amounting  altogether  to  £491)  9s.  9d. 
.sterling. 

On  this  judgment  a  writ  of  error  was  brought  by  the  Plaintiffs  in  error  in  the 
Court  of  Exchequer  Chamber  in  Ireland  ;  and  the  record  having  been  removed 
thither,  the  following  errors  were  in  Michaelmas  term  1824,  assigned  by  the  said 
Plain-[16]-tiffs  in  error,  viz.,  that  the  replication  of  the  Defendants  in  error,  by 
them  pleaded  to  second  plea  of  the  said  John  Lysaght,  was  not  good  and  sufficient 
in  error,  for  the  said  Defendants  in  error  to  have  and  maintain  their  aforesaid  action 
against  the  said  John  Lysaght.  And  also,  that  it  was  adjudged  by  the  Barons,  that 
the  bill  of  exceptions,  and  the  matters  therein  contained,  were  not  good  and  sufficient 
in  the  law,  to  bar  or  preclude  the  said  Defendants  in  error  from  having  judgment 
and  execution  on  the  postea,  as  well  for  the  sum  of  £338  IGs.  3d.  sterling,  the  damages 
assessed  by  the  jury  on  occasion  of  the  not  performing  of  the  promises  and  under- 
takings in  the  declaration  mentioned,  by  the  said  John  Lysaght,  and  by  occasion 
of  the  premises,  wherein  the  said  James  Davern  suffered  judgment  to  go  by  default, 
as  for  the  said  sixpence  sterling,  in  like  manner  by  the  said  jury  in  form  aforesaid, 
for  their  costs  and  charges  in  and  about  their  suit  in  that  behalf  expended  ;  whereas 
the  said  bill  of  exceptions,  and  the  matters  therein  contained,  were  good  and  sufficient 
in  law,  to  preclude  and  prevent  the  said  Defendants  in  error  from  having  judgment 
and  execution  on  the  postea  for  said  sums.  And  also,  that  by  the  record  aforesaid, 
it  appeared  that  the  judgment  aforesaid,  in  form  aforesaid  given,  was  given  for  the 
said  Defendants  in  error,  against  the  said  Plaintiffs  in  error  ;  whereas  by  the  law 
of  the  land,  the  said  judgment  ought  to  have  been  given  for  the  Plaintiffs  in  error, 
against  the  Defendants  in  error. 

The  Defendants  in  error,  having  joined  in  error,  the  judgment  of  the  Court  of 
Exchequer  was,  on  the  24th  of  May,  1825,  after  argument,  affirmed  [17]  by  the 
Court  of  Exchequer  Chamber  in  Ireland,  and  £38  Is.  sterling  awarded  to  the 
Defendants  for  the  costs  in  error. 

On  this  affirmance,  this  writ  of  error  was  brought  in  the  House  of  Lords. 

For  the  Plaintiffs  in  error. 

The  weekly  return  ought  not  to  have  been  received  as  evidence  against  the  Plain- 
tiffs in  error,  in  order  to  shew  that  Patrick  Considine  had  received  the  sums  of  money 
with  which  he  had  therein  debited  himself,  without  producing  the  persons  from  whom 
he  thereby  stated  he  had  received  the  same,  for  the  declarations  of  a  principal  are  not 
evidence  against  a  surety  ;  Bacon  v.  Chesney,  1  Stark,  192.  ;  and  although  Patrick 
Considine  was  dead  at  the  time  when  the  weekly  return  was  offered  in  evidence,  yet 
this  circumstance  does  not  render  his  declaration  admissible  for  the  purpose  for  which 
it  was  offered,  inasmuch  as  entries  by  deceased  persons  have  never  been  received  in 
evidence,  to  prove  the  truth  of  the  entries  themselves  in  order  to  charge  third  persons 
with  the  payment  of  money  ;  and  they  are  peculiarly  objectionable  where  the  facts 
sought  to  be  established  by  them  are  of  recent  occurrence,  and  if  true,  capable  of  proof 
by  living  witnesses. 

It  is  enacted  by  the  statute  of  frauds,  "  That  no  action  can  be  maintained  whereby 
"  to  charge  the  Defendants  upon  any  special  promise  to  answer  for  the  debt,  default. 
"  or  miscarriage  of  another  person,  unless  the  agreement  upon  which  such  action 
"  shall  be  brought,  or  some  memorandtim  or  note  thereof  shall  be  in  writing,  and 
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"  signed  by  the  pcarty  to  be  chnrged  therewith  ;  "  and  it  has  been  established  by  a 
long  series  of  cases,  that  the  ])ro-[18]-mise  is  not  binding  by  the  statute,  unless  tjie 
consideration  which  forms  part  of  the  agreement  is  stated  in  writing  :  the  considera- 
tion for  the  ]n-omise  of  the  Plaintiffs  in  error  does  not  appear  upon  tlie  written  docu- 
ment produced  to  pi'ove  the  pi'omise  ;  in  order  to  effectuate  the  object  of  the  statute, 
if  it  is  essential  that  the  consideration  must  appear  at  all,  it  must  ajipcar  by  language 
unequivocally  clear,  and  incapable  of  having  its  construction  influenced  by  parol 
proof  of  extrinsic  facts  ;  but  upon  the  face  of  the  memorandum  in  question,  it  does 
not  appear  whether  the  agreement  relates  to  a  past  or  future  transaction  ;  it  might 
relate  to  either,  or  even  to  the  performance  of  an  illegal  trust.  Jenkins  r.  Reynolds, 
3  Brod.  &  Bing.  14.  23. 

Supposing  th.at  the  consideration  does  appear  upon  the  face  of  the  written  memor- 
andum, yet  that  consideration  is  not  truly  stated  in  any  count  in  the  declaration  ; 
the  counts  which  state  the  consideration  most  largely  are  those  which  allege  the 
promise  to  have  been  made  in  consideration  that  the  Defendants  in  error  would 
appoint  Patrick  Considine  their  agent  ;  yet  it  is  ])lain,  upon  the  construction  of  the 
instrument,  that  the  ]''laintifl's  in  error  woidd  have  been  equally  liable  if  a  different 
trust  had  been  reposed  in  him,  and  he  had  been  appointed  to  any  other  situation 
instead  of  agent  ;  for  instance,  clerk  under  one  of  the  other  agents. 

The  averment  which  is  in  each  of  the  special  counts,  that  Patrick  Considine  had 
been  ajjpointed  agent  for  the  sale  of  ale  and  jwrter,  at  Banagher,  was  not  supported 
by  proof  of  agency  there  and  elsewhere. 

The  written  document  produced  to  prove  the  undertaking  of  the  Plaintiffs  in 
error,  merely  con-[19]-tained  an  offer  on  the  part  of  the  Plaintiffs  in  error  to  become 
sureties  for  Patrick  Considine,  and  the  Defendants  in  error  ought  to  have  shown 
that  they  had  accepted  and  communicated  their  acceptance  of  the  offer  to  the  Plaintiff's 
in  error.     M'Tivor  v.  Richardson.  * 

In  this  case  the  Plaintiff's  in  error  cannot,  in  any  event,  be  liable  for  any  sum  of 
money  except  what  Patrick  Considine  received  as  agent  at  Banagher,  and  did  not  remit 
or  account  for  ;  and  it  appears  by  the  evidence  in  this  case,  that  Patrick  Considine 
had  remitted  to  the  Defendants  in  error  all  sums  of  money  which  he  had  received 
as  such  agent  at  Banagher,  and  consequently  that  the  balance  of  £379  Is.  9^d.  late 
Irish  currency,  returned  as  clue  by  him  when  leaving  Banagher,  having  been  fully 
liquidated,  the  Plaintiff's  in  error  are  now  freed  from  any  liability  to  which  they  might 
have  been  subject  on  account  of  that  balance,  and  that  the  balance  has  been  discharged 
appears  by  an  inspection  of  the  weekly  returns  which  were  read  in  evidence  in  this 
case.  The  last  weekly  return  transmitted  by  Considine  from  Banagher,  was  for  the 
week  ending  the  3d  of  February,  and  in  that  account  the  balance  of  £379  Is.  9^d. 
is  struck  against  him.  Patrick  Considine  was  removed  from  Banagher  to  Loughrea 
in  the  middle  of  the  ensuing  week,  namely,  the  6th  of  February  ;  and  the  first  account 
transmitted  from  Loughrea  is  for  the  week  ending  the  10th  of  February  ;  the  debit 
side  of  this  account  is  composed  of  three  items  only,  namely,  the  balance  of  £379  Is. 
9-|-d.  carried  forward  from  the  last  account,  one  sum  of  £20,  and  another  of  £15,  both 
received  subsequent  to  the  Gth  of  February,  and  consequently  at  Loughrea.  [20] 
No  credits  are  claimed  l>y  this  account,  and  the  sum  with  which  Considine  debits 
himself  is  the  gross  amount  of  the  former  balance,  and  the  two  sums  received  at  Lough- 
rea, making  together  the  sum  of  £414  Is.  9|d.  ;  this  sum  forms  the  first  item  on  the 
debit  side  of  the  next  succeeding  account.  In  the  succeeding  accounts,  the  items 
on  both  sides  are  entered  in  chronological  order  ;  and,  in  the  absence  of  any  evidence 
to  shew  a  different  intention,  amount  to  an  express  allocation  of  the  earliest  credits 
to  discharge  the  earliest  debits,  and  such  allocation  has  been  assented  to  by  the 
Defendants  in  error,  who  regularly  received  the  weekly  accounts  without  objecting 
to  such  application  of  the  payments  made.  Clayton's  Case.t  The  Court  of 
Exchequer  mu.st  have  acted  on  this  principle  to  a  certain  extent  when  they  pronounced 
the  order  of  the  12th  day  of  February,  1823,  by  which  the  verdict  was  reduced 
from  £379  Is.  9id.  to  £338  16s.  3d.  ;  it  appearing  Isy  the  return  for  the  week  ending 
31st  of  March.  1821,  that  the  sum  due  by  Patrick  Considine  on  that  day  amounted 
only  to  that  sum,  and  inasmuch  as  Considine  remitted  considerably  more  than  the 

*  1  M.  &  Selw.  557.  t  1  Mer.  572. 
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sum  of  £371)  Is.  Ojd.  after  his  removal  from  Banagher,  the  balance  has  been  thereby 
altogether  discharged. 

Tlie  Defendants  in  error  had  not  informed  the  Plaintiffs  in  error  of  the  balance 
due  by  Patrick  Considine  at  the  time  of  his  removal  from  Banagher,  and  did  not 
inform  the  Plaintiff's  in  error  that  Patrick  Considine  had  ceased  to  act  a.s  agent  for 
the  l^efendants  in  error  at  Banagher  ;  and  they  had  not  taken  any  proceedings 
again.st  Patrick  Considine,  to  recover  the  balance  due  by  him. 

[21]  In  Saunders  r.  Wakefield,*  the  plea  was  in  the  same  form  as  in  this  case, 
and  also  the  replication,  except  that  it  set  out  the  written  promise.  Lord  Tenterden 
in  his  judgment  upon  that  case  says,  "  The  agreement  must  state  the  consideration." 

In  Maggs  V.  Ames,t  the  plea  was  the  same.  Upon  a  special  demurrer  the  plea  was 
held  good. 

In  the  Exchequer  the  doctrine  has  been  questioned.  A  similar  plea  was  held 
bad.  Wood  B.  protesting.|  The  question  of  i)leading  should  be  considered  on  principle. 
Put  the  case  of  a  declaration  upon  an  award.  Then  a  ])lea  of  nul  tiel  cifiard.  Coidd 
the  Plaintiff'  reply  generally  that  there  was  such  award  1  Must  he  not  set  it  out  in 
terminis,  according  to  the  general  rules  of  pleading  'l  Then  as  to  the  consideration  ; 
this  mode  of  pleading  puts  too  much  in  the  power,  of  the  jury,  for  if  they  do  not  find 
a  special  verdict  (which  they  are  not  bound  to  do)  they  might  find  for  the  Plaintiff' 
generally,  and  give  damages  to  the  Plaintiff',  and  yet  the  consideration  might  be 
illegal,  and  the  Defendant  be  left  without  remedy,  which  he  would  not  be  if  the  con- 
sideration mrist  be  specifically  set  out.§ 

For  the  Defendants  in  error. 

The  undertaking  in  writing,  or  guarantee  signed  by  the  Plaintiffs  in  error,  and 
bearing  date  the  IGth  of  December,  181().  was  sufKcient  to  charge  the  Plaintiff's  in 
error  for  the  debt  or  default  of  Patrick  Considine  ;  and  it  would  have  been  sufficient 
for  that  purpose,  even  though  it  had  not  [22]  contained  the  consideration  for  enter- 
ing into  the  same.  A  diff'erent  doctrine  was  indeed  laid  down  in  the  case  of  Wain  v. 
Warlters,  5  East,  10.  But  the  propriety  of  that  decision  was  questioned  by  Lord 
Eldon,  in  a  case  of  ex  parte  Minet,  14  Ves.  190.,  who  said,  that  it  had  been  contradicted 
by  a  variety  of  authorities  ;  and  it  was  expressly  overruled  by  him,  in  the  case  ex 
parte  Gordon,  15  Ves.  28G.||  It  is  also  material  to  observe,  that  the  fourth  section 
of  the  statute  of  frauds  does  not  require  the  whole  agreement,  but  it  is  sufficient  if 
some  memorandum  or  note  thereof  be  in  writing,  and  signed  by  the  parties. 

If  it  were  necessary,  according  to  the  case  of  Wain  and  Warlters,  that  the  con- 
sideration for,  as  well  as  the  promise  by  which  the  party  binds  himself,  should  appear 
on  the  face  of  the  agreement,  there  is  a  sufficient  consideration  so  appearing  in  the 
present  case,  namely,  the  appointment  of  Patrick  Considine  as  agent  to  the  Defendants 
in  error,  to  support  the  undertaking  by  the  Plaintiff's  in  error,  for  his  discharging 
faithfully  and  honestly  any  duty  assigned  to.  or  trust  reposed  in  him  ;  Stadt  (or  Stupp) 
V.  Lile,  9  East,  348.  :  1  Campb.  21: "2.  S.  C.  :  Morris  r.  Stacey,  Holt.  Ni.  Pri.  153.  ; 
Boehm  V.  Campbell,  3  Moore,  15.  ;  Pvussell  and  Another  v.  Morsley,  3  Brod.  &  Bing. 
211.  ;  and  Pace  v.  Marsh,  1  Bing.  216. 

The  consideration  appearing  on  the  face  of  the  undertaking  did  not  vary  from, 
but  was  consistent  with  the  consideration,  as  stated  in  the  several  counts  of  the 
declaration. 

The  undertaking  contained  a  binding  engage-[23]-ment  on  the  part  of  the 
Plaintiff's  in  error,  that  Patrick  Considine  would  faithfully  and  honestly  discharge 
any  duty  assigned  to,  or  trust  reposed  in  him  ;  and  was  not  merely  an  offer  on  the 
part  of  the  Plaintiff's  in  error  to  become  sureties  for  Patrick  Considine  ;  and  it  was 
not  necessary  for  the  Defendants  in  error,  to  shew  that  they  had  communicated  to 
the  Plaintiff's  in  error,  that  they  had  accepted  them  as  such  sureties. 

The  replication  of  the  Defendants  in  error  to  the  second  plea  of  the  Plaintiff'  in 
error  John  Lysaght,  was  good  and  sufficient  in  law  ;  and  is  warranted  by  the  case 


*  4  B.  &  A.  595.  t  4  Bing.  473. 

I  Lilley  r.  Hewitt,  11  Price,  494.     See  Newbery  r.  Armstrong,  6  Bing.  201. 
§  See  Lowe  r.  Eldred,  1  C.  &  M.  239. 

ii  And  .see  Fell  on  Mercantile  Guarantees,  p.  246,  etc.   Ifi  East,  370.     Holt,  X.  P. 
154,  etc.  in  notes. 
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of  Maggs  V.  Ames,  1  Moore  &  P.  294.,  wliick  \v;is  determined  on  the  authority  of  a 
similar  case,  of  Saunders  v.  Wakefield,  i  Barn.  &  Aid.  595. 

The  paper-writing  produced  to  the  witness  Morty  Flanagan,  being  one  of  the 
weekly  ret  urns  transmitted  by  Patrick  Considine,  as  agent  to  the  Defendants  in  error, 
of  the  porter  and  ale  received  and  sold  by  him,  and  of  the  monies  paid  to  him  as  such 
agent,  was  admissible,  and  properly  received  in  evidence  against  John  Lysaght,  in 
order  to  shew  that  Patrick  Considine  had  received,  as  such  agent,  the  sums  therein 
stated  to  have  been  received  by  liim,  and  the  balance  stated  by  him  to  be  due.* 

Upon  the  evidence  stated  in  the  bill  of  exceptions,  the  averments  in  tlie  declara- 
tion, that  Patrick  Considine  had  been  appointed  by  the  Defendants  in  error,  and 
had  acted  as  their  agent  for  the  sale  of  ale  and  jiorter  at  Banagher,  were  sufficiently 
proved. 

Upon  such  evidence,  the  sum  of  money  remitted  [24]  by  Patrick  Considine  to 
the  Defendants  in  error  after  the  3d  of  February,  1821,  ought  not  to  be  considered 
as  applicable  to  the  discharge  of  the  balance  of  £.379  Is.  9|d.  due  on  that  day,  but 
might  be  applied  by  the  Defendants  in  error  in  discharge  of  the  debits  appearing 
against  Patrick  Considine,  in  the  interval  between  the  3d  of  February  and  the  time 
of  his  death. 

John  Lysaght  was  not  discharged  from  liis  liability  as  surety  for  Patrick  Considine, 
by  reason  of  the  Defendants  in  error  not  having  informed  John  Lysaght  of  the  balance 
due  by  Patrick  Considine  at  the  time  of  his  removal  to  Loughrea,  or  that  Patrick 
Considine  had  ceased  to  be  their  agent  at  Banagher  ;  or  by  their  not  having  taken 
any  proceedings  against  hiin  for  such  balance. 

For  the  Plaintiffs  in  Error,  Mr.  Serjt.  Taddy  and  Mr.  Clarkson. 

For  the  Defendants  in  error.  The  Attorney-General,  Sir  James  Scarlett,  and  Mr. 
Tidd. 

At  the  conclusion  of  the  argument  the  judgment  was  moved  by 

Lord  Tenterden. — The  first  question  to  be  considered  in  this  case  is  that  which 
relates  to  the  demurrer  to  the  replication  to  the  second  plea.  The  declaration,  con- 
sisting of  several  counts,  is  in  substance,  that  the  Plaintiff's  in  error  undertook  to 
guarantee  the  faithful  discharge  by  Patrick  Considine  of  his  duty  as  agent  for  the 
Defendants  in  error. 

To  this  declaration,  generally,  the  Defendant  (Plaintiff'  in  error)  Lysaght  pleaded 
the  general  issue  ;  and  to  the  ten  special  counts,  as  it  appeared  upon  the  face  of  them 
that  the  question  arose  upon  an  agreement  which  the  .statute  of  frauds  required  [25] 
to  be  in  writing,  the  Defendant  Lysaght,  by  leave  of  the  Court,  also  pleaded  specially 
that  the  promises  mentioned  in  those  counts  were  special  promises  to  answer  for  the 
default  of  Patrick  Considine,  and  that  there  was  no  agreement,  memorandum,  or 
note  wherein  the  consideration  of  those  promises  was  stated  in  wilting,  signed  bj-  him 
or  his  authorised  agent. 

In  my  view  of  this  case  it  is  unnecessary  to  consider  whether  this  ]}lea  is  good  or 
bad.  although  1  incline  to  think  it  bad. 

The  replication  to  this  plea  in  substance  was.  that  there  were  notes  of  the  agree- 
ment in  writing  signed  by  Lysaght.  To  this  replication  Lysaght  demurred,  and  the 
question  here  is,  whether  this  replication  raised  an  issue  of  fact  proper  for  the  con- 
sideration of  a  jury.  If  it  transfers  an  issue,  or  matter  of  law,  from  the  Court  to  a 
jury,  it  is  bad.  Upon  this  question  it  is  necessary  to  consider  the  state  of  the  case 
upon  the  pleadings.  The  declaration  in  the  sixth  count  states,  that  "  in  considera- 
"  tion  that  they  the  said  Plaintiff's  would,  at  the  special  instance  and  request  of  the 
"  said  Defendants,  appoint  one  Patrick  Considine  their  agent,  they  tlie  said  Defendants 
"  undertook,  and  then  and  there  became  responsible  to  the  said  Plaintiff's  to  the  amount 
"  of  £500,  that  he  the  said  Patrick  Considine  would  faithfully  and  honestly  discharge 
"  any  duty  assigned  to  or  trust  reposed  in  him  by  the  said  Plaintiff's."  To  this  the 
Defendant  pleads  that  there  is  no  agreement,  etc.  wherein  the  consideration  of  the 
promises  is  stated  in  writing,  signed  by  him  or  his  agent.  The  Plaintiff's  reply  that 
tliere  are  notes  of  the  agreement,  .stating  the  consideration  for  the  promises,  in  writing, 
signed  by  the  Defendant.  Upon  this  [26]  .state  of  the  pleadings  the  question  is, 
not  whether  the  plea  is  good  in  law  or  bad,  but  whether  the  replication,  if  issue  had 

*  See  1  Phil.  Evid.  4th  edit.  2()5.  fi.  and  the  cases  there  cited. 
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been  taken  upon  it,  would  have  put  matter  of  law  to  the  jury.  The  case  quoted  by 
the  counsel  for  the  Plaintift"  in  error  seems  not  to  be  in  point.  Upon  a  bond  given 
to  secure  the  performance  of  an  award,  whether  there  is  a  condition  or  not  we  cannot 
know  from  th(^  form  of  the  d(!claration.  The  Defendant  sets  forth  the  condition, 
by  which  it  appears  that  the  bond  is  void,  if  the  party  jjcrforms  an  award  to  certain 
j)ersons.  If  no  award  is  made,  the  party  cannot  be  called  on.  If  the  Plaintitt  had 
merely  replied  that  there  was  an  award,  the  question  proposed  for  the  jury  would 
have  been,  whether  it  was  an  award  which  the  party  was  bound  to  perform.  It  would 
then  have  been  a  question  proper  for  the  consideration,  not  of  the  jury  but  the  Court. 
The  pleading  mu.st  shew  what  award,  that  the  Court  may  see  whether  it  is  valid. 
But  it  will  be  better  to  consider  the  more  simple  case  as  here,  where  the  declaration 
sets  forth  a  contract  of  engagement  for  the  debt  of  another  person,  and  the  plea  denies 
that  there  is  such  a  contract  in  writing.  If  issue  is  taken  upon  the  plea,  all  that  the 
Plaintiff'  has  to  prove  is  the  note  in  writing,  which  he  may  produce,  containing  the 
specific  promise  and  specific  consideration.  If  the  note,  when  produced,  shews  a 
promise  and  consideration  different  from  that  which  is  alleged  in  his  pleading,  the 
Plaintiff'  will  fail  in  his  action  ;  for  the  issue  is  not  of  a  general  but  a  specific  promise. 
It  is  a  question,  therefore,  for  a  jury,  not  matter  of  law.  The  Court  did  right  in  giving 
judgment  for  the  Plaintiff  below  on  this  point. 

The  next  question  relates  to  the  several  points  [27]  raised  by  the  bill  of  excep- 
tions. The  first  point  is,  whether  the  contract  contains  or  is  made  upon  any  con- 
sideration. The  undertaking  is  by  a  letter  in  which  the  Plaintiffs  in  error  engage, 
if  the  Defendants  in  error  assign  to  Considine  any  duty  or  trust,  to  be  answerable 
for  his  default.  It  appears  that  at  the  time  when  the  letter  was  written  Considine 
had  no  situation  or  employment  under  the  Defendants  in  error.  The  House,  there- 
fore, has  a  right  to  understand  the  letter  as  though  it  expressed  a  promise  to  be  re- 
sponsible for  Considine,  if  the  Defendants  in  error  would  employ  him.  So  reading  the 
letter,  is  it  possible  to  say  that  there  is  no  consideration  ?  The  expression  is  tanta- 
mount to  saying,  "  If  you  will  employ  Considine,  we  will  guarantee  his  fidelity  ;  " 
and  if  this  is  the  right  construction,  it  does  shew  a  consideration.  The  next  question 
is,  whether  such  a  consideration  is  expressed  as  is  alleged  in  the  declaration  'I  I  think 
that  it  is  such  a  consideration  as  that  which  is  alleged  in  the  sixth  count ;  and  if 
it  is  properly  laid  in  any  of  the  counts,  that  is  sufficient  to  maintain  the  action. 
The  guarantee  by  the  letter  is  general.  The  first  five  counts  of  the  declaration  state 
the  guarantee  as  being  for  the  faithful  discharge  by  Considine  of  his  duty  as  agent 
at  Banagher  ;  but  the  sixth  count  is  as  general  as  the  letter  of  guarantee,  that  the 
Plaintiffs  in  error  undertook  and  became  responsible  to  the  Defendants  in  error  to 
the  amount  of  £.500  that  Considine  would  faithfully  discharge  any  duty  assigned  to 
or  trust  reposed  in  him  by  the  Defendants  in  error,  which  corresponds  with  the 
terms  of  the  guarantee  in  the  letter.  The  counts  preceding  the  sixth  could  not  be 
sustained  by  the  evidence,  [28]  because  they  state  an  engagement  to  be  answerable 
for  the  defaidt  of  Considine  in  his  agency  at  a  particular  place.  But  the  sixth 
count  states  an  undertaking  to  be  responsible,"*  not  at  any  particular  place,  but 
generally,  for  any  default  of  the  agent;  and  this,  as  it  seems  to  me,  sufficiently 
follows  the  terms  in  the  letter  of  guarantee. 

The  next  question  is,  whether,  on  the  ground  mentioned  in  the  exception  which 
is  the  sixth  in  order,  the  Judge  ought  to  have  directed  the  jury,  as  matter  of  law, 
to  find  for  the  Defendants  ?  If  it  was  a  question  of  fact  proper  for  the  consideration 
of  a  jury,  the  Judge  was  not  bound  to  direct  them  to  find  a  verdict  either  way.  The 
exception  was,  "  that  as  it  appeared  from  the  evidence  that  Patrick  Considine  had, 
"  after  the  3d  of  February,  1821,  remitted  to  the  Plaintiff's  sums  of  money  amounting 
"  to  more  than  the  balance  of  £379  Is.  Did.  due  on  that  day,  the  Judge  ought  to  tell 
"  the  jury  that  the  sum  so  remitted  should  be  considered  as  applicable  to  the  discharge 
"  of  the  balance,  and  that  upon  this  ground  they  ought  to  find  a  verdict  for  the  De- 
"  fendant,  but  that  the  Judge  refused  to  give  such  direction  to  the  jury."  The  Judge 
did  not  think  he  was  warranted  in  giving  such  direction  to  the  jury,  and  accordingly 
he  left  them  to  say,  upon  consideration  of  all  the  circumstances,  whether  the  remit- 
tance in  question  was  to  be  applied  to  the  discharge  of  the  pre-existing  debts.  There 
are  cases  of  running  accounts  kept  as  between  partners,  where,  the  interests  of  third 
persons  being  concerned,  it  has  been  held  that  a  pavment  is  to  be  considered  as  appli- 
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cable  to  balances  due,  SO  as  to  discharge  such  third  persons.*  [29]  Whether  the 
doctrine  of  these  cases  would  apply  to  sureties  it  is  not  necessary  to  determine. t  It 
is  only  necessary  to  consider  the  situation  and  em])loynient  of  Coiisidine.  He  was 
an  agent  employed  by  the  Defendants  in  error  for  the  sale  of  tlieir  beer  at  Bjinagher 
from  1817  to  1S21.  At  that  time  he  was  indebted  to  liis  emi)ioyers  in  a  balanei'  of 
£379.  He  is  then  sent  to  Loughrca,  holding  the  same  character  of  agent,  accounting 
to  the  Defendants  in  error  for  his  weekly  recei[>ts,  and  making  to  them  remittances 
of  the  monies  so  received  at  Loughrea.  The  question  ujion  this  state  of  facts  is,  whet  her 
there  is  an  absolute  rule  of  law  which  requires  that  the  monies  so  remitted  should  be 
considered  as  paid  in  discharge  of  the  balance  due  on  the  Banagher  account  :  or, 
whether  it  may  be  considered  independently,  as  a  remittance  on  account  of  monies 
received  for  his  employers.  Now  if  the  agent,  instead  of  sending  t]w  accoiuit  and 
remittance,  had  written  a  letter  to  his  employers,  saying,  "  1  have  this  day  received 
"  upon  a  sale  of  your  goods  a  sum  of  £20  which  I  remit  to  you,"  common  sense  would 
reciuire  us  to  hold  that  this  was  a  remittance  for  goods  sold  at  Loughrea,  and  not  a 
payment  in  reduction  or  discharge  of  a  balance  already  due.  If  it  were  assumed  that 
there  is  an  absolute  rule  of  law,  requiring  in  the  case  of  sureties  as  well  as  third  persons 
dealing  with  partners,  that  where  a  balance  is  due,  a  payment  or  remittance  should 
be  considered  as  applicable  to  the  discharge  of  this  balance,  yet  parties  may  so  frame 
their  accounts  as  to  take  the  case  out  of  the  rule.  Might  not  the  parties  in  this  case 
[30]  so  have  arranged  their  accounts  as  to  make  it  manifest  that  the  monies  remitted 
on  the  sale  of  their  beer  at  Loughrea  were  remitted  as  the  produce  of  such  sale,  and 
not  as  payments  on  account  of  a  previous  balance  l  The  Judge  was  not  bound  to 
direct  the  jury  to  find  a  verdict  conti'ary  to  the  scheme  of  the  accounts,  as  they  appeared 
in  evidence.  He  was  not  bound  to  tell  the  jury  that  they  should  consider  the  remit- 
tance from  Loughrea  to  have  been  paid  by  the  agent  out  of  his  own  funds,  in  re- 
duction of  the  balance  then  due  to  his  employers.  I  think  it  was  properly  left  to  the 
jury,  upon  consideration  of  all  the  circumstances,  to  determine  upon  what  account 
the  remittance  was  made.  The  jury  were  of  opinion,  that  the  remittance  was  made 
upon  the  account  of  goods  sold  at  Loughrea,  and  not  in  discharge  of  the  previous 
balance  ;  and  they  found  a  verdict  accordingly  for  the  balance  due  before  the  remit- 
tance. The  balance,  as  originally  found  by  the  verdict,  was  £37  9.  This  was  afterwards 
reduced  to  £338,  not  in  respect  of  any  remittance  made  by  the  agent  out  of  his  own 
monies,  but  by  his  taking  credit  for  a  proportion  of  salary  due  and  disbursements. 

Considering  all  the  facts  of  the  case,  the  Judge,  as  I  think,  ought  not  to  have 
directed  the  jury,  as  matter  of  law,  to  find  that  the  remittance  was  made  in  dis- 
charge of  the  existing  balance.  He  did  right  in  leaving  it  as  matter  of  fact  to  the 
jury  to  say,  whether  the  remittance  ought  or  ought  not  to  be  so  applied.  I  should 
propose  and  recommend  to  the  House  thatiithe  judgment  be  affirmed,  but  without 
co.sts,  as  the  questions  raised  are  not  without  difficulty. 

Judgment  affirmed. 

[31]  lEELAND. 

EXCHEQUEK  CHAMBER. 

P.MRicK    Pluck, — Plaintiff  (in   Error) ;    Montgomery   Digges   and   Thomas 

White, — Defendants  (in  Error)  J  [1831]. 

[Mews'  Dig.  V.  1027  ;  xii.  129.  S.C.  2  Dow  &  CI.  180.  See  now  Conveyancing 
Act,  1881  (-14  &  45  Vict.  c.  41),  s.  44,  as  to  assignment  of  interest  with  reserva- 
tion of  rent ;  and  see  also  note  on  Pluck  v.  Digges  in  Bullen  on  Distress,  2nd 
ed.  i)p.  296-302  (Appx.  A)]. 

A  lease  having  been  granted  for  lives,  with  covenant  for  perpetual  renewal, 
the  grantees  demised  the  lands  by  an  indenture  having  all  the  forms  and 
subject  to  all  the  obligations  of  a  common  lease,  with  covenants  for  payment 


*  See  Bosanquet  v.  Wray,  2  Marsh.  319.     6  Taun.  397. 

"     '  .1(1.39. 

ludson  ifc 
Brooke,  p.  1. 
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t  See  Kirby  r.The  Duke  of  Marlborough,  2  M.  &  S.  18.    Martin  r.  Brcckncll 

+  This  case,  as  argued  and  decided  in  the  Court  below,  is  reported   in  2  Mi 
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of  rent,  and  powers  reserved  of  distress  and  re-entry  for  nonpayment, 
covenant  for  perpetual  renewal,  etc.  ;  the  hahendum  was  for  the  same 
lives  as  in  the  original  lease,  but  this  fact  did  not  appear  by  the  indenture 
of  lease.  The  rent  being  in  arrear,  and  a  distress  thereupon  taken  for 
rent,  upon  replevin  the  I)efendants  pleaded  tlieir  title  by  a  general  avowry 
under  the  Irisli  statute  25  G.  2.  c.  13.  (11  G.  2.  Eng.)  :  Held,  that  evidence 
was  admissible  to  show  that  the  lives  in  the  sub-lease  were  the  same  as 
in  the  original  lease  ;  that  the  whole  interest  having  been  granted,  it 
operated  as  an  assignment,  and  that  the  Defendants  in  replevin  could  not 
avow  generally  under  the  statute. 

This  was  a  writ  of  error  from  the  judgment  of  the  Exchequer  Chamber  in  Ireland, 
in  an  action  of  replevin  brought  by  the  Plaintifl'  in  error  against  the  Defendant  in 
error.     The  state  of  the  title  upon  which  the  question  turned  was  as  follows  : — 

[32]  Richard  Chapel  Whaley  in  175G  being  seised  in  fee  of  lands  in  the  county  of 
Wicklow,  by  indentures  of  lease  and  release  bearing  date  in  that  year,  and  made  between 
the  said  Kichard  Chapel  Whaley,  of  the  one  part,  and  Edmund  Burroughs,  of  the  other 
part ;  the  said  Kichard  Chapel  Whaley,  in  consideration  of  the  yearly  rent  and  cove- 
nants therein  mentioned,  demised  the  said  lands  to  Edmund  Burroughs,  to  hold  unto 
the  said  Edmund  Burroughs,  his  heirs  and  assigns,  for  three  lives  therein  named,  and 
the  survivors  and  survivor  of  them  ;  yielding  and  paying  therefore  and  thereout 
the  yearly  rent  of  £8  10s.  half-yearly,  on,  etc.  The  indenture  contained  a  covenant 
for  perpetual  renewal  of  the  demise  and  interest  thereby  granted  to  Edmund  Bur- 
roughs on  the  part  of  the  said  Richard  Chapel  Whaley,  his  heirs  and  assigns  for 
ever,  on  the  fall  of  any  of  the  three  lives,  or  of  any  other  lives  to  be  from  time  to 
time  added  thereto,  pursuant  to  the  covenant  for  perpetual  renewal. 

The  estate  and  interest  which  Richard  Chapel  Whaley  had  in  the  reversion  of 
the  lands,  afterwards  came  to,  and  on  the  21st  day  of  November,  1820,  were  legally 
vested  in  Ann  Richardson,  widow  ;  and  all  the  estate,  interest,  right  and  benefit  of 
renewal  which  Edmund  Burroughs  had  in  the  lands,  afterwards  came  to,  and  on  the 
21st  day  of  November,  1820,  were  legally  vested  in  William  Hughes  and  Maria  Ids 
wife,  in  right  of  the  said  Maria,  and  in  Isabella,  Ann,  and  Harriet  Hamilton  ;  which 
said  Maria,  Isabella,  Ann,  and  Harriet  were  daughters  and  co-heiresses  of  Isabella 
Hamilton,  otherwise  Burroughs,  deceased.  By  indenture  dated  the  21st  of  November, 
1820,  and  [33]  made  between  the  said  Ann  Richardson  of  the  one  part,  and  the  said 
William  Hughes  and  Maria  his  wife,  and  Isabella,  Ann,  and  Harriet  Hamilton,  spin.sters, 
of  the  other  part,  reciting  that  two  of  the  cestuy  que  vies  mentioned  in  the  annexed 
indenture  of  renewal  under  which  the  premises  were  then  held,  were  dead,  leaving 
Ann  Burroughs  the  only  surviving  cestuy  que  vie,  two  new  lives  were  added,  by  renewal 
of  the  lease,  according  to  the  covenant. 

The  lives  thus  added  were  those  of  Harriet  Hamilton  and  Maria  Hughes. 

William  Hughes,  Maria  his  wife,  Isabella  Hamilton,  and  Ann  Hamilton  being 
seised  and  possessed  of  said  lands  under  the  renewed  lease,  by  indentures  of  lease 
and  release  of  the  18th  and  19th  of  February,  1821,  made  between  William  Hughes 
and  Maria  his  wife,  Isabella  Hamilton,  Harriet  Hamilton,  and  Ann  Hamilton  of 
the  one  part,  and  Thomas  Pluck  of  the  other  part,  the  parties  of  the  firist  part  assigned 
their  estate  and  interest  in  the  said  lands  with  the  appurtenances  unto  the  said  Thomas 
Pluck,  to  hold  the  same  with  the  appurtenances  unto  the  said  Thomas  Pluck,  his 
heirs  and  assigns,  for  and  during  the  natural  lives  and  life  of  the  said  Ann  Burroughs, 
Harriet  Hamilton,  and  Maria  Hughes,  and  the  survivors  and  survivor  of  them,  at 
the  yearly  rent  of  £61  8s.  6d.,  payable  to  the  releasors  half  yearly,  on  every  25th  day 
of  March  and  29th  of  September. 

This  indenture  contained  a  covenant  authorizing  the  said  releasors,  their  heirs 
and  a.ssigns,  to  enter  and  distrain  on  the  said  lands  in  case  of  nonpayment  of  the  said 
rent  within  twenty-one  days  after  [34]  same  should  become  due,  and  also  for  re-entry 
by  them  in  case  of  fui-ther  nonpayment  of  said  rent,  together  with  a  covenant  for 
perpetual  renewal  of  the  interest  thereby  granted  on  the  fall  of  the  said  lives,  or  of 
any  other  lives  to  be  added  thereto  pursuant  to  the  covenant. 

'  On  the  3d  and  4th  of  September,  1822,  William  Hughes  and  Maria  Hughes  exe- 
cuted indentures  of  lease  and  release  of  these  dates  made  between  William  Hughes 
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and  Maria  Hughes  of  the  one  jiart,  and  Isabelhi,  Ann,  and  Hai-riet  Hamilton  of  the 
other  part,  wliereby  Wilham  Hughes  and  Maria  his  wife,  for  the  considerations  therein 
mentioned,  assigned  unto  Isabella  Hamilton,  Ann  Hamilton,  and  Harriet  Hamilton, 
and  to  their  lieirs  and  assigns,  all  their  one  fourth  part,  share,  and  proportion  of  the 
lands  in  question. 

The  estate  and  interest  which  Tliomas  Pluck  had  in  the  lands  under  the  deed 
of  the  IDth  of  February,  ISil,  vested,  by  assignment,  in  the  Plaintiff'  Patrick  Pluck 
before  the  year  182-i  ;  and  Montgomery  Digges,  in  April,  1824,  intermari'ied  with 
Isabella  Hamilton. 

The  Defendants  Montgomery  Digges  and  Thomas  White,  on  the  25th  of  November, 
1824,  entered  and  distrained  the  cattle  of  the  Plaintiff'  on  the  lands,  as  a  distress  for 
rent  of  the  premises  then  alleged  to  be  in  arrear  and  unpaid,  under  the  deeds  of  lease 
and  release  of  the  18th  and  19th  days  of  February,  1821. 

The  Plaintiff'  in  error  replevied  the  distress,  and  in  Hilary  term  1825  filed  his 
declaration  in  replevin  against  the  Defendants  in  the  Court  of  Common  Pleas. 

To  this  declaration,  avowries  and  cognizances  [35]  to  the  following  effect  were 
put  in  by  the  Defendants,  as  landlords  of  the  premises,  under  the  statute  of  the 
25  G.  2.  c.  13.* 

First,  the  Defendant  Montgomery  Digges  in  right  of  his  wife  Isabella  avowed, 
and  as  bailiff'  of  Ann  and  Harriet  Hamilton,  and  the  said  Defendant  Thomas  White, 
as  bailiff'  of  said  Montgomery  Digges  and  Isabella  his  wife,  Ann  and  Harriet  Hamilton, 
acknowledged  the  taking  as  just,  be-[36]-cause  they  allege,  that  Plaintiff',  at  the 
time  of  said  taking,  held  and  enjoyed  said  lands  for  one  year  and  half  before  elapsed, 
and  ending  on  the  2',)th  of  September,  1824.  as  tenant  thereof  to  the  said  Montgomery 
Digges  and  Isabella  Digges,  otherwise  Hamilton,  his  wife,  and  Ann  and  tiarriet 
Hamilton,  by  virtue  of  a  demise  thereof  to  him  the  said  Patrick  Pluck  theretofore 
made,  at  and  under  a  certain  yearly  rent  therein  mentioned  ;  and  because  the  sum 
of  £92  2s.  9d.  of  the  said  rent,  for  the  space  of  one  year  and  a  half  as  aforesaid,  on  the 
29th  day  of  September,  1824.  was  then  in  arrear  from  the  said  Plaintiff'  to  the  said 
Montgomery  Digges  and  Isabella  Digges,  Ann  and  Harriet  Hamilton,  the  said  Defend- 
ants, respectively,  in  right  of  said  Isabella,  Ann  and  Harriet  Hamilton,  avowed  and 
acknowledged  the  taking  of  the  said  cattle  as  for  and  in  the  name  of  distress  for  said 
rent  so  due  and  in  arrear. 

The  second  avowry  and  cognizance  only  varied  from  the  first,  by  .stating  the 
tenancy  to  be  by  Thomas  Pluck  instead  of  Patrick  Pluck. 

*  The  Irish  act,  25  G.  2.  c.  13.  is  entitled  "  An  Act  for  explaining,  amending,  and 
"  making  more  effectual  the  Laws  relating  to  Landlord  and  Tenant."  The  first  three 
sections  relate  to  remedies  by  ejectment  upon  forfeiture. 

Section  4.  runs  as  follows  : — "  And  whereas  avowries  or  conusance  upon  distresses 
"  for  rent,  cannot  be  made  as  the  law  now  stands,  upon  such  articles,  minutes,  or 
"  contracts  (for  leases.)  notwithstanding  there  hath  been  an  ejectment  under  the 
"  same,  and  the  rent  ascertained  by  such  articles,  minutes,  or  contracts  ;  and  whereas 
"  other  difficulties  often  arise  in  making  avowries  or  conusance  upon  distresses  for 
"  rent,  not  sufficiently  remedied  by  the  laws  heretofore  made  ;  for  remedy  whereof 
"  be  it  enacted  by  the  authority  aforesaid,  that  from  and  after  the  last  day  of  Easter 
"  term  next,  it  shall  and  may  be  lawful  to  and  for  all  defendants  in  replevin  to  avow 
"  or  make  conusance  generally  that  the  plaintiff  in  replevin  or  other  tenant  of  the 
"  lands,  tenements,  and  hereditaments  whereon  such  distress  was  made,  enjoyed  the 
"  same  under  a  grant  or  demise,  or  article,  minute,  or  contract  in  writing,  at  such  a  cer- 
"  tain  rent,  during  the  time  wherein  the  rent  so  distrained  for  incurred,  which  rent  was 
"  then  and  still  remains  due,  without  further  setting  forth  the  grant,  tenure, or  demise, 
■'  or  title  of  such  landlord  or  lessor,  or  owner  of  such  lands,  etc.  ;  and  it  shall  be  no 
"  objection  to  any  such  article,  minute,  or  contract,  that  the  same  doth  not  contain 
"  an  actual  demise,  any  law  or  usage  to  the  contrary  notwithstanding,"  etc. 

Section  5.  has  the  following  recital  : — "  And  whereas  the  manner  in  which 
"  distresses  taken  for  rent-services,  fee-farm  rents,  or  rent-charges  have  been  often 
"  disposed  of,  have  (lias)  occasioned  troublesome  and  vexatious  suits,"  etc.;  and  then 
provision  is  made  for  the  sale  of  distresses,  etc. 

The  corresponding  English  statute  is  the  11  G.  2.  c.  19. 
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The  third  avowry  and  cognizance  varied  from  the  first  and  second,  hy  clainiinK 
bnt  one  year's  rent  in  arrear  of  said  premises,  up  to  and  for  the  "JOth  of  March,  iJ^L'-t, 
and  as  being  due  to  the  said  Ann  Hamilton.  Harriet  Hamilton,  and  Isabella  Digges, 
otherwise  Hamilton  before  her  marriage  with  said  Montgomery  Digges,  under  a 
demise  from  them  to  said  Patrick  Pluck,  and  claimed  in  their  right  accordingly. 

The  fourth  avowrj'  and  cognizance  varied  from  the  third,  only  by  stating  the 
same  tenancy  to  be  by  Thomas  Pluck  instead  of  Patrick  Pluck. 

The  fifth  avowry  and  cognizance  varied  from  [37]  the  former,  by  claiming  only 
one  half  year's  rent  of  the  premises,  ending  the  '2'Mi  of  Sef)tember,  ISii-t,  under  the 
same  demise  and  tenancy  as  in  said  first  avowry  and  cognizance,  and  the  tenancy 
was  laid  in  Patrick  Pluck. 

The  sixth  avowry  and  cognizance  was  similar  to  the  fifth,  except  that  it  laid  the 
demise  in  Thomas  Pluck. 

To  these  several  avowries  and  cognizances  the  Plaintiff  pleaded  in  bar  ;  F'ir.st,  and 
second,  that  tlie  said  Defendants  were  not  bailiff's  as  they  alleged. 

Third,  riens  in  arrear,  as  to  the  said  rents  so  claimed  to  be  due  to  said  Montgomery 
Digges  and  Isabella  his  wife,  Ann  and  Harriet  Hamilton. 

Fourth,  that  Plaintiff'  did  not  hold  the  said  premises  under  any  of  the  said  alleged 
demises  in  the  first,  third,  and  fifth  avowries  and  cognizances  mentioned. 

Fifth,  that  Thomas  Pluck  did  not  hold  the  said  ])remises  under  any  of  the  said 
alleged  demises  in  the  second,  fourth,  and  sixth  avowries  and  cognizances  mentioned. 

Issue  having  been  so  joined  between  the  parties  by  the  pleas  in  bar,  the  issues 
came  on  for  trial  at  the  Summer  assizes  for  the  county  of  Wicklow,  in  the  year  182.5, 
when,  on  production  of  the  respective  indentures  of  the  '21.st  day  of  November,  1820, 
of  the  I'Jth  of  Februarj-,  1821,  and  of  the  indenture  of  the  4th  day  of  September. 
1822,  and  the  same  having  been  read  in  evidence,  it  appeared  that  the  three  lives 
for  which  the  premises  were  demised  by  the  indenture  of  the  21st  of  November,  1  820, 
by  Ann  Richardson  to  William  Hughes,  Maria  his  wife.  Isabella  Hamilton,  Ann 
Hamilton,  and  Harriet  Hamilton,  were  the  same  [38]  three  lives  for  which  the 
premises  were  so  granted  and  assigned  by  the  indentures  of  the  18th  and  19th  days 
of  February,  1821,  by  William  Hughes,  Maria  his  wife,  Isabella  Hamilton,  Harriet 
Hamilton,  and  Ann  Hamilton,  to  Thomas  Pluck,  under  which  the  rent  was  by  the 
Defendants  claimed  to  be  due  ;  and  it  also  appeared  that  the  rent  reserved  by  the 
indenture  of  the  19th  of  February,  1821,  was  reserved  as  well  to  William  Hughes  and 
Maria  his  wife,  as  to  Isabella,  Ann,  and  Harriet  Hamilton  ;  but  no  avowry  or  cogniz- 
ance was  made  by  the  Defendants  in  the  names  of  William  Hughes  and  Maria  Hughes. 

The  counsel  for  the  Plaintiff'  called  upon  the  Judge  before  whom  the  issues  were 
tried,  to  direct  the  jury  if  they  believed  the  evidence,  that  the  said  matters  were  suffi- 
cient, and  ought  to  be  admitted  as  conclusive,  to  entitle  the  Plaintiff  to  a  verdict  on 
the  issues  so  joined  between  the  parties  on  tlie  pleas  of  non  tenuit  and  riens  in  arrear 
respectively,  and  to  find  their  verdict  for  the  Plaintifl'  on  the  said  issues  ;  bnt  the 
Judge  refused  to  give  such  direction  to  the  jury,  and  on  the  contrary  delivered  his 
opinion,  and  directed  them,  that  the  several  matters  and  facts,  so  produced  and  given 
in  evidence  on  the  part  of  the  Plaintiff,  were  not  sufficient  to  entitle  him  to  a  verdict 
on  the  said  issues,  or  on  any  of  them,  or  to  bar  the  Defendants  from  maintaining 
their  avowries  and  cognizances  ;  the  jury  accordingly  found  a  verdict  for  the  Defend- 
ants, and  assessed  the  rent  in  arrear  out  of  the  said  premises  at  £87  17s.  9d.,  as 
reserved  by  the  indenture  of  the  19th  day  of  February,  1821. 

To  this  direction  of  the  Judge  a  bill  of  exceptions  was  taken  by  the  counsel  for 
the  Plaintiff,  [39]  and  was  sealed  by  the  Judge,  and  came  on  to  be  argued  in  the 
Court  of  Common  Pleas  in  Ireland,  in  Easter  term,  1826,  when  the  exceptions  were 
over-ruled  by  a  majority  of  the  Court,  and  judgment  was  given  against  the  Plaintiff 
in  error. 

The  Plaintiff'  thereupon  brought  his  writ  of  error  on  the  judgment  of  the  Court 
of  Common  Pleas  to  the  Court  of  Exchequer  Chamber  in  Ireland,  which  was  argued 
before  the  said  Court,  and  the  judgment  of  the  Court  of  Common  Pleas  was  affirmed 
by  a  majority  of  the  Court,  the  Judges  who  composed  the  said  Court  having  delivered 
their  opinions,  atfirming  the  said  judgment  in  Defendants'  favour.  Against  this 
judgment  of  affirmance  the  Plaintiff  brought  a  writ  of  error  in  jiarliament. 

For  the  Plaintiff'  in  error. 
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Till'  indenture  of  ihc  Ultli  of  Fi'linuii'v.  IM^I,  altlimi^'li  in  tci'ins  il.  [Jiii-])(iils  to 
he  a  lease  of  the  lands,  yet,  as  it  transferred  the  whole  estate  and  term  of  the  grantors 
in  the  premises,  operated  in  law  as  an  assignment  of  their  estate,  and  not  as  an  under 
lease  to  the  grantee  ;  and,  consecjuentlj-,  at  the  time  of  making  the  distress,  and  while 
the  rent  was  accruing,  the  lands  were  not  held  by  the  Plaintifl',  or  Thomas  I'hick, 
as  tenant  under  any  of  the  sevei-al  demises  in  the  pleadings  alleged. 

Since  the  statute  of  quia  emptores,  a  reversion  in  the  lessor,  immediately  exi>ectant 
on  the  demised  term,  is  necessary  and  required  to  constitute  the  relation  of  landhiixl 
and  tenant  between  the  parties. 

An  interest  having  been  shown  to  have  passed  under  the  deed,  no  estojipel  or 
conclusion  was  thereby  created  to  ])reelude  the  l''laintifl'  from  denying  that  he  held 
as  tenant  nnder  it,  nor  from  [40]  shewing,  by  extrinsic  evidence,  that  the  teriu 
thereby  conveyed,  comprehended,  and  passed  the  whole  estate,  term,  and  interest 
which  the  grantors  then  had  in  the  lands. 

The  rent  avowed  for  under  the  statute  in  this  ease,  and  payable  under  the  deed, 
was  a  rent  charge  and  not  a  rent  service,  to  which  latter  species  of  rent  alone  the 
Irish  statute  of  25  G.  2.  c.  13.,  relieving  landlords  or  lessors  from  the  necessity  of 
setting  out  their  title,  applies  and  is  confined. 

The  Defendants,  and  those  in  whose  right  they  claimed  the  rent,  not  having  any 
reversionary  estate  in  the  premises  at  the  time  of  making  the  distress  in  question, 
were  not  entitled  to  avow  generally,  but  were  bound  to  have  shewn  and  specially 
pleaded  their  title  thereto. 

A  party  cannot  stand  at  the  same  time  in  the  situation  of  assignee  of  a  lessee's 
estate  and  interest,  and  liable,  as  such,  to  the  head  landlord,  under  the  covenants 
and  contract  under  such  head  lease  ;  and  also,  as  under  lessee,  to  his  immediate 
grantor,  and  liable  under  his  contract  with  him  as  such. 

Even  supposing  that  the  Plaintifl'  is  to  be  considered  as  estopped  from  denying 
that  Thomas  Pluck  and  his  assigns  held  the  lands  as  tenants  under  the  alleged  demise 
of  the  19th  of  February,  1821,  yet  he  is  at  liberty  to  insist  and  shew  that  he  did  not 
hold  at  the  time  of  making  the  distress  in  question,  as  tenant  under  any  of  the  demises 
in  the  pleadings  alleged,  inasmuch  as  that  indenture  purports  to  be  a  demise  by 
William  Hughes  and  Maria  his  wife.  Isabella,  Harriet  and  Ann  Hamilton,  to  Thomas 
Pluck  and  his  assigns  :  whereas  the  tenancy  alleged  in  the  pleadings  was  under  a 
different  contract  and  tenure,  although  the  deed  of  [41]  the  4th  of  September,  1822, 
was  inoperative  to  pass  any  estate  or  inferest  in  the  reversion  of  the  lands  from  William 
Hughes  and  Maria  his  wife,  they  not  having  any  estate  or  interest  in  such  reversion 
to  transfer  by  the  deed. 

For  the  Defendants  in  error  no  counsel  appeared. 

Lord  Tenterden. — In  this  case,  as  the  Defendants  in  error  do  not  appear,  it  is 
only  necessary  that  the  House  should  be  satisfied  that  there  is  good  ground  to  reverse 
the  judgment  of  the  Court  below,  and  I  am  of  opinion  that  it  ought  to  be  reversed. 
The  Defendants  in  error  were  entitled  to  lands  for  term  of  lives,  with  a  covenant 
for  perpetual  renewal.  By  a  deed,  dated  in  1821,  the  Defendants  in  error  assigned 
their  whole  interest  in  the  lands  to  a  person  represented  by  the  Plaintiff  in  error, 
reserving  rent  and  a  power  of  distress.  The  rent  being  in  arrear,  the  ])artics  entitled 
distrained.  The  Plaintiff'  in  error  replevied,  and  filed  his  declaration  against  tlie 
Defendants  in  error,  who  put  in  avowries  and  recognizances  as  landlords  under  the 
Irish  statute  25  G.  2.  c.  13..  all  of  which  rested  on  the  ground  that  the  Plaintiff'  in 
error  held  as  tenant.  By  the  comnion  law  both  in  England  and  Ireland,  where  a 
distress  is  taken,  the  party  distraining  is  bound,  upon  replevin  and  avowry,  to  set 
out  his  title  to  the  land.  The  Irish  statute  25  G.  2.  c.  13.,  foUowingthe  English  statute 
1 1  G.  2.  c.  19.,  enabled  the  landlord  to  recover  his  rent  by  a  shorter  process.  The  Irish 
statute  carries  the  remedy  farther  than  the  English  in  this  respect,  that  by  the  Irish 
statute  the  distress  may  be  taken  and  the  general  avowry  made  [42]  upon  a  contract 
for  a  demise.  But  this  exemption  from  the  necessity  of  setting  forth  the  title  upon 
avowry,  is  not  by  cither  of  the  statutes  permitted  in  the  ease  of  a  rent-charge  on  land, 
payable  to  a  person  who  has  no  reversionary  interest  in  the  land.  The  rent  in  this 
case  cannot  be  considered  as  rent  service,  or  as  rent  reserved  by  a  landlord  and  ])aya  ble 
by  his  tenant.  There  cannot  be  such  rent  where  there  is  no  reversion.  There  is 
not,  therefore,  in  this  case,  a  rent  of  the  description  which  comes  within  the  provisions 
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of  the  statute.     Being  of  this  opinion,  I  can  only  advise  the  House  to  reverse  tlie 
judgment  of  the  Court  below. 

Lord  W\-nford   concurred   in   this  opinion,   but  thought  that  some  legislative 
measure  should  be  introduced  to  prevent  the  failure  of  the  remedy  by  distress. 
Judgment  reversed. 

This  case  was  most  elaborately  argued  in  the  Court  below,  both  by  the  counsel 
for  the  respective  parties,  and  by  the  Judges,  who  differed  in  opinion,  and  delivered 
their  reasons  seriatim.  In  the  House  of  Lords  the  case  on  the  part  of  the  Defendant 
in  error  was  not  supported  by  counsel,  for  reasons  not  necessary  to  be  explained. 
They  had  no  connexion  with  the  merits  or  demerits  of  the  judgment  below,  or  the 
opinion  of  his  lawyer  and  agents  upon  that  subject.  Under  these  circumstances 
it  has  been  thought  that  the  profession  would  be  pleased  to  know  the  course  of  argu- 
ment adopted  on  behalf  of  the  Defendant  in  error.  The  authorities  on  each  side 
are  given  in  the  subjoined  note,  and  it  appeared  to  the  reporter  most  convenient  to 
select  from  among  the  opinions  of  the  [43]  Judges  those  of  Lord  Plunket  and  C.  J. 
Bushe,  as  being  the  last  who  spoke  upon  the  points  in  question,  and  on  that  account 
perhaps  as  well  as  in  other  respects,  the  most  comprehensive. 

Upon  the  principal  question  the  following  authorities  were  cited. 
Milnesi'.  Branch,  5  Maule  &  S.  511.  ;  Rankin  r.  Newsam,  1  Huds.  &  Brooke,  70.  ; 
Parnienter  v.  Webber,  3  Taunt.  2  J.  B.  Moore,  (J56.  S.  C.  ;  Eaton  dem.  Greene  v. 
Keller,  Hudson's  Stat.  Law  of  Landl.  &  Tenant,  386.  n.  1.  ;  Lessee  of  Coyne  r.  Smith, 
Batty,  'JO.  n.  ;  Hogan  v.  Fitzgerald,  1  Huds.  &  Brooke,  77.  n.  1.  ;  Bristow  v.  Wright, 
Dougl.  ()64.  ;  Peppin  v.  Solomons,  5  Term  Rep.  497.  ;  Peppin  v.  Cooper,  2  Wils. 
375.  ;  Hegan  v.  Johnson,  2  Taunt.  148.  ;  Dunk  v.  Hunter,  5  B.  &  A.  332.  S.  P.  ; 
Sullivan  v.  Stradling,  2  Wils.  214,  215.  ;  Haire  r.  Lloyd,  1  Ridg.  P.  C.  341.  Vern. 
&S.127.S.C.  ;  TrevivantJ.Laurance,  ISalk.  276.  ;  Vooght  «■.  Wink,  2  B.  &  A.  662. 

The  other  arguments  urged  on  both  sides  were  so  similar  to  those  relied  upon 
in  the  case  of  Rankin  v.  Newsam,  1  Huds.  &  Brooke,  70.,  that  it  becomes  unnecessary 
to  state  them  here  ;  and  it  will  be  sufficient  to  notice  the  authorities,  not  referred 
to  in  the  former  case,  cited  in  support  of  the  arguments. 

On  the  question  whether  or  no  the  Plaintiff  was  estopped  from  denying  that 
he  was  tenant  to  those  in  whose  right  the  distress  was  taken,  there  were  cited  for 
the  Plaintiff'  Treport's  case,  6  Co.  14.  b.,  and  Gorman  r.  Hanlon,  Exchequer,  Ireland, 
Hilary  term  1826  ;  and  for  the  Defendant,  Co.  Litt.  352.  a.  and  47.  b.  ;  Littl.  ss. 
666.  667.  ;  2  Saunders,  251.  n.  (7)  ;  Duncer  ?;.  Hastings,  4  Bing.  2. 

Upon  the  questions — whether  the  Plaintiff  held  as  tenant  to  the  parties  distrain- 
ing 1  whether  they  had  a  reversion  t  whether  the  deed  of  the  18th  of  February, 
1821,  was  an  assignment  or  a  lease  1  whether  the  rent  thereby  reserved  was  a  rent- 
service  or  a  rent-charge  'I  and  generally,  whether  the  Defendants  could  avow  under 
the  statute  of  general  avowries  1  the  following  additional  authorities  were  mentioned 
on  the  part  of  the  Plaintiff  :— Lindon  v.  Collins,  Willes,  429.  1  Bro.  Ab.  226.  b.  Dette, 
pi.  39.  E.  45  Edw.  III.  8.  a.  case  10.  ;  Whitton  v.  Bve,  2  Cro.  486.  2  Dougl.  627.  n. 
(F  3.)  2  Roll.  Abr.  497.  Surrender,  (F)  pU.  8,  9.  10.  2  Roll's  Abr.  252.  a.  Surrender, 
pll.  5,6.  Hammond'sR.  P.  362.  M.  20  Edw.  IV.  13.  case  15.  T.  2  Edw.  IV.  11.  case 
2.  M.  14  Hen.  VII.  2,  3.  case  9.  Watk.  on  Desc.  5.  ;  the  judgments  of  Sir  J.  Clarke, 
M.  R.,  and  of  [44]  Lord  Mansfield  in  Burgess  r.  Wheate,  1  W.  Bl.  133.  163.  2  Bl. 
Com.  244.  and  326,  327.  Thomas's  Co.  Litt.  567.  2  Brest.  Shepp.  Touchst.  266. 
268.  citing  Jermyn  v.  Orchard,  Show.  P.  C.  199.  ;  Jemott  v.  Cowley,  1  Saunders, 
112.  b.  Co.  Litt.  143.  b.  2  Roll's  Abr.  447.  b.  Reservation,  (E).  Sugden  on  Estates, 
{7th  ed.)  236.  note. 

On  the  part  of  the  Defendant  were  cited  Littl.  ss.  216,  and  140.'  2  Co.  Inst.  504. 
Wright  Tenur.  190.  Treport's  case,  C  Co.  15.  svb  fine.  Bradby  on  Distress,  6th 
ed.  101.  Donner  r.  Parkhurst,  3  Atk.  139.  ;  Eaton  dem.  Greene  r.  Keller,  Huds. 
Stat.  Law  of  Landl.  and  Tenant,  486.  note  (1)  ;  Jack  dem.  Morrison  v.  Little,  ibid. 
489.  note  (2)  ;  Lessee  of  Coyne  v.  Smith,  Batty,  90.  n.  2  Roll's  Abr.  497.  Surrender, 
(F)  pi.  16.     Chomley's  case,  2  Co.  51. 

Lord  Plunket  C.  J.,  (C.  B.)  after  observing  that  he  was  not  a  member  of  the  Court 
of  Common  Pleas  when  the  judgment  in  this  case  was  pronounced  there,  proceeded 
as  follows  : — If  I  say  more,  in  delivering  the  reasons  for  my  opinion,  than  has  been 
said  by  my  Lord  Cliief  Baron,  it  is  not  because  I  tliink  what  has  fallen  from  him  is 
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Tiot  conclusive  of  the  case,  whicli  1  think  it.  is,  bnt  bocanse  I  deem  it  essential  to  shew 
tlie  ptiblic  what  are  the  grounds  upon  which  the  judgment  nf  the  Court  is  founded. 
By  the  abb'  jiulgnients  already  delivered  on  the  same  side,  1  feel  myself  relieved  of  a 
good  deal  of  argument ;  but  as  I  have  the  misfortune  of  differing  from  three  of  my 
learned  Brothers  upon  all  the  points  in  the  case,  and  in  part,  I  apprehend,  from 
the  opinion  which  my  Lord  Chief  Justice  has  formed,  I  think  it  necessary  for  me 
to  go  into  the  consideration  of  the  case,  at  some  length. 

The  bill  of  exceptions  is  not  very  accurately  framed ;  I  shall,  however,  consider 
it  as  substantially  raising  the  question,  whether,  supposing  the  evidence  of  the  Plaintiff 
had  proved  that  the  avowants,  at  the  time  of  the  execution  of  the  deed  of  1821,  were 
seised  only  for  the  same  three  lives  for  which  they  had  granted  to  tlie  Plaintiff,  it 
would  therefore  follow,  that  the  Judge  should  have  directed  the  jury  to  find  for  the 
Plaintiff  ] 

1st.  I  am  of  opinion,  that  if  the  evidence  would  have  warranted  such  a  direction, 
it  ought  for  that  reason,  not  to  have  been  received. 

2dly.  I  am  of  opinion,  that,  if  received,  and  conclusive  of  that  fact,  it  would  not 
have  warranted  such  a  direction. 

1st.  The  instrument  of  February,  1821,  purports  to  release,  to  Thomas  Pluck, 
the  premises  then  in  his  possession,  to  hold  to  him,  his  heirs  and  assigns,  for  three 
lives  then  in  being,  and  [45]  for  the  lives  of  all  siich  persons  as  should  be,  from  time  to 
time,  for  ever  thereafter  added  thereto,  by  virtue  of  a  covenant  for  perpetual  renewal 
therein  contained,  paying  thereout  yearly  during  the  term  thereby  demised,  and 
every  renewal  thereof,  to  the  parties  therein  named,  their  heirs  and  assigns,  a  certain 
rent  therein  mentioned,  at  certain  days  therein  mentioned,  excepting  and  reserving 
all  timber,  trees,  woods,  and  mines,  on  said  demised  premises,  with  a  covenant,  that, 
if  the  rent  should  be  in  arrear  for  twenty-one  days,  it  should  l.)e  lawful  for  the  parties, 
their  heirs  and  assigns,  to  enter  on  the  demised  premises,  and  distrain,  and  if  no  distress, 
then  for  them,  their  heirs  and  assigns,  to  re-enter  on  the  said  demised  premises,  and 
to  repossess,  as  of  their  former  estate  ;  also  a  covenant  on  the  part  of  the  parties, 
their  heirs  and  assigns,  that  upon  failure  of  the  lives  therein  named,  or  for  ever  there- 
after to  be  added  to  the  term  or  estate  thereby  demised,  upon  payment  of  a  fine  therein 
specified,  and  of  all  arrears  of  rent,  they,  their  heirs  and  assigns,  would  make  to  the 
said  Thomas  Pluck  a  good  and  perfect  new  lease  or  demise  thereof,  for  the  remainder 
of  the  said  lives,  and  for  the  lives  to  be  added,  under  the  rents  therein  contained,  so 
that  the  said  Thomas  Pluck  should  have  a  perpetual  lease  of  the  said  premises.  There 
is  then  a  covenant  by  Pluck  with  the  parties,  their  heirs  and  assigns,  on  the  death 
of  every  person  for  whose  life  the  said  premises  were  thereby  demised,  or  thereafter  to 
be  added,  to  nominate  a  new  life,  and  pay  the  fine  and  arrears  of  rent,  to  them,  their 
heirs  and  assigns,  ])rovided  the  lives  to  be  added  should  be  the  same  as  should  be  added 
to  the  original  lease  from  Richard  Chapel  Wlialey  to  Edmtind  Burroughes,  under 
whom  the  parties  claimed  to  be  entitled,  pursuant  to  the  covenant  for  perpetual 
renewal  therein  contained. 

It  is  manifest,  on  the  face  of  this  instrument,  that  the  grantee  professes  to  take  a 
term  thereby  demised,  at  a  rent  payable  to  those  who  demised,  or  to  their  assigns,  and 
with  covenants  for  the  payment,  which  were  to  be  enforced  by  re-entry  on  the  premises, 
and  re-enjoyment  of  the  original  estate,  either  by  the  parties  to  the  instrument,  or 
by  any  persons  to  whom  they  might  think  proper  to  assign  their  interest  ;  and  that 
the  interest  of  the  grantee  was  to  be  a  perpetual  lease,  and  that  the  parties,  their  heirs 
or  assigns,  were  to  execute  renewals,  on  payment  of  the  fine  and  all  arrears  of  rent. 

The  evidence  offered  by  the  Plaintiff  is  to  shew,  1st,  that  the  interest  given  was 
not  a  term  demised,  but  an  assignment  ;  2dly,  that  the  interest  contracted  for  was  not 
a  perpetual  lease,  bnt  an  absolute  assignment  ;  3dly,  that  the  covenant  to  re-[46]- 
possess,  which  is  thereby  stipulated  for  their  assigns  cannot  be  extended  to  their 
assigns  ;  4thly,  that  the  covenant  to  execute  a  new  lease,  which  is  thereby  imposed 
on  their  assigns,  cannot  be  executed  by  their  assigns  ;  and  5thly,  still  further,  that  the 
covenant  for  the  execution  of  a  lease  for  a  new  life  by  the  grantors,  on  obtaining 
it  from  the  original  lessor,  cannot  be  executed  by  the  parties  themselves,  inasmuch 
as  the  grantee,  being  the  absolute  assignee,  is  the  only  person  who  could  demand  or 
receive  the  renewal  from  the  original  lessor,  and  this  without  payment  of  the  arrears 
due  for  the  rent  thereby  reserved,  to  which  the  original  lessor  could  not  be  entitled. 
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In  my  opinion,  it  would  be  contrary  to  the  established  rules  of  law,  founded  on 
clear  prineiples  of  justice  and  policy,  and  ])rovod  by  a  series  of  decided  authorities, 
to  permit  the  party  thus  to  contradict  the  instrument  which  he  has  executed,  and 
disafHriu  the  title  under  which  he  has  obtained  possession,  and  under  which,  and 
which  alone,  he  still  continues  to  enjoy.     It  is,  no  doubt,  true,  that  where  an  interest 
does  pass  by  the  deed,  it  is  competent  to  the  party  who  had  derived  under  the  deed 
to  shew,  that  that  interest  was  of  a  more  limited  nature  than  the  instrument  pur- 
ported ;  but  then  he  must  also  shew  that  that  limited  interest  has  expired,  and  that 
he  has  ceased  to  hold  under  it,  and  in  every  case  in  which  such  a  defence  has  been 
set  up  in  pleading,  there  is  an  averment  that  the  interest  has  ceased,  and  in  every 
case  where  the  principal  has  been  stated,  as  a  point  of  doctrine,  it  is  uniformly  ac- 
companied with  the  condition,  that  the  party  setting  up  such  a  defence  must  shew, 
that  the  interest  which  did  pass  is  determined.     So  it  is,  without  exception,  from 
the  statement  in  Co.  Litt.  47.  b.  downwards  ;  Sir  Edward  Coke  says  :   "A.,  lessee 
"  for  life  of  B.,  makes  a  lease  for  years,  by  deed  indented,  and  after  purchases  the 
"  reversion  in  fee  ;  B.  dies  ;  A.  shall  avoid  his  own  lease,  for  he  may  confess  and  avoid 
"  the  lease  which  took  effect  in  point  of  interest,  and  determined  by  the  death  of  B." 
So  in  Palmer  v.  Ekins  ;  *   and  the  language  of  the  Court  there  is  marked  to  this 
purpose  ;  "  the  Defendant  by  a  proper  inducement  might  have  made  this  traverse 
"  good  ;  as  if  he  had  pleaded,  in  his  inducement,  that  I.  S.  was  seised  in  fee,  and  con- 
"  veyed  to  John  Palmer  for  life,  and  that  he,  being  so  seised,  made  the  lease  to  the 
"  Defendant,  and  afterwards  conveyed  to  the  Plaintiff,  and  that  then  John  Palmer 
"  died  ;  whereby  he  would  have  shewn,  that  an  interest  passed  by  the  lease,  to  the 
"  Defendant,  so  long  as  John  Palmer  lived,  and  that  by  his  death  the  lease  was  [47] 
"  determined."     This  doctrine  is  so  perfectly  established,  that  it  is  quite  unnecessary 
so  quote  authorities,  but  the  admission  of  Nares,  (afterwards  Mr.  Justice  Nares,) 
in  Brudnell  r.  Roberts,t  bears  so  directly  upon  the  very  point  here,  that  I  cannot 
pass  it  over  ;  the  plea  was,  that  the  lessor  was  only  tenant  for  life,  and  that  he 
died,  and  the  lease  was  thereby  determined  ;  and  Nares,  for  the  Defendant,  ad- 
mitted "  that  during  the  life   of  the  tenant  for  life,  the  lessee  would  have  been 
"  estopped  to  say  the  lessor  had  not  the  reversion  in  him."    Treport's  case  J    has 
been  cited  as   an   authority   to  the   contrary,  but   it  does  not  apply.     There  the 
objection   arose   upon    an    ejectment,   which    puts    in    issue,    by    the  plea   of   not 
guilty,  the  demise  of  the  lessor  of   the   nominal    Plaintiff,  and  his  title  to  make 
the  demise  in  the  form  in  which  he  has  made  it ;  and  the  objection  was  made,  not 
to  the  right  of  the  lessor  in  the  original  lease,  to  recover  by  virtue  of  that  lease 
and  of  his  title  under  it,  but  to  his  right  to  recover  on  the  demise  which  he  had 
thought  fit  to  .state  in  his  declaration  in  ejectment,  as  made  by  him  to  the  nominal 
Plaintiff  ;  and  .so  the  case  is  considered  in  Friend  r.  Ea,stabrook  §  ;  there  the  Plaintiff 
declared  in  covenant  on  a  joint  demise  from  husband  and  wife,  the  husband  being 
tenant  for  life,  and  the  wife  having  a  remainder  for  life,  which  interests  and  joint 
demise  were  stated  in  the  declaration.     Nov,  est  factum  was  pleaded,  and  the  facts 
appeared,  accordingly,  on  the  trial,  and  a  verdict  being  had  for  the  Plaintiff',  an  ap- 
plication was  made  to  set  it  aside,  and  it  was  argued  that  this  was  an  illegal  and  im- 
po.ssible  demise,  for  that  it  was  the  demise  of  the  husband  and  the  confirmation  of  the 
wife,  and  Treport's  case  was  cited  ;  but  the  Court  held,  that  it  did  not  apply,—"  for 
"  that  was  ejectment,  which  puts  in  issue  the  demise  of  the  lessors  of  the  Plaintiff,  and 
"  their  title  to  make  stich  a  demise  ;  but  here  the  issue  is,  that  there  is  no  such  deed 
"  as  stated  in  the  declaration,  and  if,  in  fact,  such  a  deed  appears,  the  Defendant,  who 
"  is  in  possession  under  it,  shall  not  question  the  title  of  the  Plaintiff  to  make  such  a 
"  demise  and  thereby  avoid  the  performance  of  what  he  himself  has  stipulated."     In 
the  case  which  I  cite,  the  facts  as  to  the  nature  of  the  title  were  stated  on  the  declara- 
tion, and  all  objections  growing  out  of  them  open  on  the  record  ;  and  it  therefore 
seems  clear,  according  to  the  argument  in  the  passage  I  have  quoted,  that  the  Court 
would  not  have  held  the  Defendant  entitled  to  take  advantage  of  them,  either  by 
demurrer  to  the  declaration,  or  by  a  special  plea  setting  them  out.   The  case  of  Gorman 

*  2  Stra.  817  ;  2  Ld.  Raym.  1550,  S.  C. 
t2Wils.  14.3.  J  G  Co.  14. 

§2W.  Blackst.  1152. 
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r.  Hanlon  *  does  not  benr  on  this  point.  It  [48]  flops  not  profpss  to  docidp  tlint  a 
party  claiming  under  a  grant  which  still  continues,  with  respect  to  the  interests  of  the 
parties,  in  the  same  state  as  when  it  was  maile,  shall  he  at  liberty  in  any  respect,  or  I'oi- 
any  purpose,  to  raise  a  question  on  the  title  of  the  grantor  oi-  grantor.s  ;  if  so,  it  would 
he  in  direct  contradiction  to  the  case  of  Friend  r.  Eastabrook  [2  \V.  Black.  lloL'],  and 
to  the  series  of  authorities  to  which  1  have  already  referred  :  in  Gorman  v.  Ilanion, 
as  1  understand  the  case,  tlie  Court  of  Exchequer  merely  decided,  that  the  lessee  was 
at  liberty  to  shew,  in  pleading,  that,  an  interest  having  passed  by  the  grant  under 
which  he  claimed,  it  really  passed  from  only  one  of  the  grantors,  and  by  his  act  was 
put  an  end  to,  so  far  as  the  rent  was  concerned.  The  case  was  novel,  but  does  not 
appear  to  me  to  involve  any  thing  against  principle  ;  at  all  events,  it  has  no  applica- 
tion to  the  case  now  before  us.  I  therefore  consider  Treport's  ease  as  .standing  alone, 
and  on  the  particular  ground  I  have  already  adverted  to,  and  therefore  not  applying 
to  this  case,  inasmuch  as  it  rested  merely  on  the  technical  impeachment  of  the  form 
of  demising.  But  here,  if  the  evidence  cannot  be  admitted  or  the  substantial  purpose 
of  denying  the  relation  between  the  parties  as  appearing  on  the  demise,  it  cannot  be 
resorted  to  for  the  purpose  of  showing  that  the  title  is  badly  pleaded.  If  the  Plaintiff 
enjoyed  under  a  grant,  or  demise,  or  contract  in  writing,  and  if  the  Defendants  are 
entitled  to  the  rent  as  landlords,  or  lessors,  or  owners,  under  such  grant,  or  demise, 
or  contract,  the  statute  has  given  a  summary  mode  of  avowing  under  which,  it  is 
admitted  by  the  counsel  for  the  Plaintiff",  no  issue  could  be  tendered  on  the  fact  of  the 
demise  ;  if  non  demisil  could  have  been  pleaded,  the  Plaintiff's  bar  would  have  been 
bad  for  duplicity,  tendering  an  issue  both  on  the  enjoyment,  and  on  the  demise  ;  the 
plea  is,  "  that  he  did  not  hold  and  enjoy  under  the  said  supposed  demise  thereof  ;  "  and 
concludes  to  the  country  ;  this  plea  would  be  clearly  bad,  if,  under  this  act,  it  were  open 
to  the  Plaintiff  to  tender  an  issue  on  the  demise  ;  but  the  counsel  for  the  Plaintiff  very 
properly  admit,  and  indeed  insist  upon  it,  that  no  issue  could  have  been  tendered  on 
the  demise.  The  demise,  therefore,  is  material  only  so  far  as  it  affects  the  evidence 
of  the  enjoyment  by  a  title  derived  from  the  Defendants  :  and,  therefore,  if  the  evi- 
dence is  not  admissible  to  shew  that  the  Plaintiff  did  not  enjoy  under  the  title  of  the 
avowants,  it  cannot  be  admitted  to  shew  that  the  title  was  not  duly  pleaded.  I  am, 
therefore,  on  this  part  of  the  case,  of  opinion,  that  the  evidence,  if  it  would  have  the 
efi'ect  contended  for,  was,  for  that  reason,  inadmissible. 

[49]  But,  2dly, — It  is  my  opinion,  that,  if  admissible,  it  would  not  have  that 
effect,  and  that  although  the  evidence  were  conclusive  to  shew  that  the  lives  named 
in  the  instrument  of  February,  1821,  were  the  same  lives  for  which  the  grantors  them- 
selves held,  it  would  not  therefore  follow  that  they  are  not  entitled  to  maintain  this 
avowry. 

The  argument  for  the  Plaintiff  in  error  has  been  rested  mainly  on  these  proposi- 
tions :  "  that  where  a  party,  professing  to  make  a  lease,  demises  for  the  entire  interest 
'■  or  term  to  which  he  is  himself  entitled,  such  instrument  amounts  in  point  of  law 
"  to  an  assignment ; — that  the  party  so  demising  has  not  left  in  him  any  interest, 
"  which,  in  a  proper  sense,  can  be  termed  a  reversion  ; — that  any  rent  reserved  on 
"  such  an  instrument  is  not  a  rent-service,  but  is  merely  a  rent-charge  ;  and  that, 
"  therefore,  the  person  to  whom  such  rent  is  reserved  cannot  be  entitled  to  the  benefit 
"  of  the  statute  of  25  G.  2.,  which  gives  the  general  avowry  ; — and  that  it  matters 
"  not  what  may  be  the  other  clauses  contained  in  such  an  in.strument  ;  let  them 
"  evince,  ever  so  clearly,  the  intention  of  the  party  granting  to  retain  a  privity  of  estate 
"  with  the  person  to  whom  he  grants  or  with  the  person  under  whom  he  derives  ; 
"  although  he  reserves  to  himself  right,  which  he  cannot  exercise  without  the  former 
"  privity,  and  subjects  himself  to  duties  which  he  cannot  discharge  without  the  latter  ; 
"  still  the  rule  of  law  is  rigid  and  unbending  ;  the  grant  of  the  entire  interest  is  an 
"  assignment, — it  leaves  no  reversion, — and  these  consequences,  however  unreason- 
"  able  or  contradictory,  must  ensue."  The  argument,  if  true  to  itself,  must  go  the 
length  of  asserting,  that  even  if  the  party  to  such  an  instrument  were  to  insert  a 
clause  that  nothing  therein  contained  should  deprive  him  of  the  rights  of  a  landlord, 
or  of  any  of  the  remedies  given  by  the  statute  for  recovery  of  his  rent,  or  for  avowing 
for  it,  such  a  clause  would  be  repugnant  to  the  nature  of  the  estate,  and  must,  as 
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such.  1)0  rpjectpfl.  I  rannot  concur  in  throwing  so  heavy  an  imputation  on  the  huv, 
nor  can  I  consider  this  as  the  real  state  of  the  question.  I  do  not  find  in  the  .statute 
the  terms,"  assignment,"  or  "  reversion,"  or  "  rent-service,"  or  "  rent-charge,"  or  any 
words  which,  in  themselves,  purport  to  make  it  essential  to  the  party  avowing  under 
it  to  shew  that  hi.s  right  to  the  rent  is  served  out  of  an  e.state  in  reversion,  or  that 
the  grant,  on  which  he  reserved  it,  did  not  operate  as  an  assignment,  or  that  the  rent 
reserved  is  not  a  rent-charge,  or  that  it  is  a  rent-service.  Such  necessity,  therefore, 
if  it  exists,  must  grow  out  of  some  principle  of  law,  [50]  or  governing  authority, 
evincing  or  deciding  that,  by  neces.sary  construction,  such  consequences  follow  from 
the  words  which  the  statute  does  contain.  The  words  are  these  :  "  that  it  shall  be 
"  lawful  for  all  defendants  in  replevin  to  avow  generally  that  the  plaintilf  in  replevin, 
"  or  other  tenant  of  the  lands  whereon  such  di.stress  was  made,  enjoyed  the  same 
"  under  a  grant,  or  demise,  or  article,  minute,  or  contract  in  writing,  at  such  a  certain 
"  rent,  during  the  time  wherein  the  rent  so  distrained  for  incurred,  which  rent 
"  was  then  and  still  remains  due  :  "  these  are  all  the  words  pointing  out  what  is  to 
be  stated  by  the  avowant ;  the  words  which  follow  merely  state  what  the  avowant 
is  excused  from  setting  forth ;  "  without  further  setting  forth  the  grant,  tenure, 
"  or  demise,  or  title  of  such  landlord  or  landlords,  lessor  or  lessors,  owner  or  owners 
"  of  such  lands,  and  it  shall  be  no  objection  to  such  article,  minute,  or  contract,  that 
"  the  same  doth  not  contain  an  actual  demise."  Now  here  I  find  that  the  legislature 
have  used  words  of  very  comprehensive  import,  sufHcient,  and  intended,  to  get  rid 
of  technical  difficulties,  and  to  give  effective  and  simple  remedies  for  clear  and  sub 
stantial  rights.  They  extend  to  all  defendants  in  replevin,  that  is,  to  all  persons  entitled 
to  rents  recoverable  by  distress  ;  and  to  all  plaintifl's  in  replevin,  or  other  tenants, 
without  .specifying  or  limiting  the  nature  of  their  tenancy,  or  without  any  reference 
to  the  consideration  of  what,  in  point  of  law,  may  be  the  estate  of  the  person  from 
whom  they  hold.  They  have  studiously  declared  their  object,  namely,  that  where 
there  is,  on  the  one  side,  an  enjoyment  of  the  lands  distrained  on,  by  virtue  of  a  title 
derived  from  the  party  distraining,  and  on  the  other  a  right  in  the  party  distraining 
to  recover  the  rent,  by  distress  ;  in  such  case,  no  matter  what  is  the  nature  of  the 
instrument  by  which  that  title  is  given  and  taken,  let  it  be  grant,  or  demise,  or  article, 
or  minute,  or  contract  in  writing,  of  any  kind,  and  no  matter  what  precise  legal  relation 
the  part}'  giving  may  stand  in  to  the  party  taking  ;  whether  he  be  landlord,  or  lessor, 
or  owner,  there  shall  be  a  simple  and  effectual  remedy  for  the  recovery  of  the  rent 
which  the  one  is  bound  to  pay,  and  the  other  is  entitled  to  receive  and  levy,  freed 
from  the  difficulties  which  the  preamble  of  the  clause  states  to  have  heretofore  arisen 
in  making  avowries  upon  distresses  for  rent,  and  which  were  not  sufficiently  remedied 
by  the  laws  theretofore  made.  First,  to  ask,  therefore,  whether  the  party  distraining 
has  a  reversion,  seems  to  me  to  raise  a  question  not  arising  either  out  of  the  words 
or  spirit  of  the  act  which  it  is  our  duty  to  construe  ;  nor  [51]  out  of  the  state  of 
the  law,  which  existed  at  the  time  of  its  enactment,  as  applicable  to  the  subject  matter 
concerning  which  it  was  enacted.  Under  the  old  law  it  had  been  highly  important 
to  ascertain  whether  a  party,  reserving  a  rent  on  a  grant  of  lands,  had  departed  with 
his  entire  interest,  because,  if  he  had  not  an  estate  in  rever.sion  left  in  him,  no  power 
of  distress  was  incident  to  the  rent  so  reserved,  and  it  was  a  mere  rent-seek.  But 
the  Irish  statute  1 1  Ann.  c.  2.  (in  substance  the  same  as  the  English  act  4  G.  2.  c.  28.) 
has  taken  away  this  distinction  ;  and  since  that  statute  such  a  rent  has  necessarily 
incident  to  it  the  power  of  distress,  just  as  efTectually  as  if  a  reversion  had  remained 
in  the  grantor  ;  and  this  was  the  improved  state  of  the  law,  and  these  were  the  rights 
of  the  parties,  when  the  25  G.  2.  gave  the  general  avowry  to  all  defendants  in  replevin. 
Now  does  it  not  gratuitously  re-involve  us  in  exploded  difficulties,  to  go  back  and 
enquire  whether  the  defendant  in  replevin,  entitled  to  a  rent,  and  a  power  of  distress 
under  the  11  Ann.,  had  reserved  such  an  estate  in  the  lands  as  would  have  entitled 
him  to  distrain,  before  the  11  Ann.  was  passed, — passed  for  the  express  purpose  of 
removing  such  questions, — and  observe, — passed,  not  for  the  purpose  of  giving  the 
power  of  distress  as  growing  out  of  the  contract  of  the  parties,  for  it  might  have  been 
reserved  by  positive  contract,  as  a  rent-charge,  before  the  statute,  but  for  the  purpose 
of  making  the  power  of  distress  incident  to  the  grant  and  holding  under  it,  independ- 
ently of  any  contract  of  the  parties.  I  really,  after  all  I  have'heard.  cannot  furnish 
to  my  own  mind  the  semblance  of  a  reason  for  saving  that  the'lrish  act  2.5  G.  2.   (11 
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G.  2.  Eng.)  intended  to  exclude  from  its  remedial  provisions  tliose  wiio  were  entilled 
to  distrain  for  rents  under  the  11  Ann.  merely  because  they  had  not  a  reversion, 
which  the  statute  of  the  11  Ann.  had  expressly  dispensed  with.  Secondly,  to  ask 
whether  the  rent  avowed  for  is  a  rent-service,  appears  to  me  equally  gratuitous, 
and  uncalled  for  by  the  statute  ;  and  besides,  if  by  rent-service  is  meant  a  rent-service 
within  the  strict  and  technical  sense  of  the  term,  it  is  obviously  untrue  that  no  rent 
can  bo  within  the  provisions  of  the  statute  unless  it  be  a  rent-service.  To  rent-service 
some  corporal  service,  fealty  at  the  least,  is  a  necessary  ingredient  ;  but  it  is  admitted, 
that  if  the  owner  of  a  particular  estate  subdemises  it,  reserving  a  rent,  such  rent  is 
within  the  statute,  though  no  fealty  is  incident  to  such  a  holding.  If,  on  the  other 
hand,  by  rent-service  is  meant  such  a  rent  as  draws  after  it  a  power  of  distress  without 
any  express  clause  for  the  purpose  ;  every  rent  is  now,  and  was  at  [52]  the  time  of 
passing  the  statute,  a  rent  of  that  description,  and  then  the  proposition  has  no  mean- 
ing. Thirdly,  it  is  said,  this  is  a  rent-charge,  and  therefore  not  within  the  statute. 
This  is  an  unqualified  proposition  I  must  take  leave  to  deny.  It  is  no  doubt  true, 
that  a  mere  rent-charge,  in  its  original  and  ordinary  signification,  is  not  within  the 
meaning  of  the  act  ;  as,  when  a  person  seised  of  lands  grants  a  rent  to  another  with 
a  power  of  distress,  but  gives  him  no  interest  in  the  lands  ;  such  a  case  is  not  within 
the  statute  ;  not  because  it  is  a  rent-charge,  bnt  because  the  party  who  is  to  pay  the 
rent  does  not  enjoy  the  lands  under  a  grant  or  demise  from  the  party  to  wliom  the  rent 
is  to  be  paid.  But  where  a  party  seised  of  an  estate  in  lands  grants  that  estate  to 
another,  reserving  a  rent  and  a  power  of  distress  and  re-entry  on  non-payment  of 
it,  though  this  may  be  called  a  rent-charge,  because  at  common  law  a  power  of  distress 
would  not  have  been  incident  to  it  without  an  express  contract  to  charge  it  on  the 
lands,  there  being  no  reversion,  yet  it  essentially  differs  from  a  rent-charge  in  the  former 
sense,  there  being  in  this  case  an  enjoyment  of  the  land  by  the  person  who  is  to  pay 
the  rent,  under  a  title  derived  from  the  person  who  has  reserved  the  rent,  by  the  same 
instrument  by  which  he  conveys  the  lands  ;  exactly  falling  within  the  words  of  the 
statute,  and  clearly  within  its  principle,  which  is  this — that  he  who  departs  with  his 
lands,  annexing  to  the  grant  a  condition  to  have  his  rent  as  the  consideration  for  so 
departing  with  them,  shall  have  that  rent  effectually  secured  to  him  on  the  lands, 
and  that  the  person,  who  enjoys  on  that  condition,  shall  not  be  allowed  to  throw 
difficulties  in  the  way  of  the  person  to  whom  he  is  bound  to  pay  it,  or  to  raise  objections 
to  his  title.  As  to  this  assumed  proposition  applying  to  a  case  like  the  present,  where 
the  grantor,  having  a  particular  estate  of  freehold,  demises  for  his  entire  interest, 
I  find  no  authority  ;  but  the  case  of  Bulpit  v.  Clarke  *  is  relied  on  to  show,  that  where 
the  fee  is  granted,  and  a  rent  reserved  with  clause  of  distress,  this  is  a  rent-charge, 
and  not  within  the  statute.  That  case  was  on  a  demurrer  to  the  cognizance,  which 
stated  that  the  plaintiff  enjoyed  the  lands  subject  to  a  yearly  rent-charge.  The 
demurrer  was  allowed,  and  necessarily  so.  The  cognizance  called  it  a  rent-charge, 
and  did  not  .state  the  enjoyment  to  be  under  any  grant  or  demise  reserving  a  rent. 
The  plaintiff'  might,  according  to  the  pleading,  have  enjoyed  the  land  by  a  title  not 
derived  from  the  person  to  whom  the  rent  was  payable  ;  and  .Serjeant  Lens,  in  his 
argument  for  the  demurrer,  says,  the  [53]  question  is,  "  whether  the  defendant, 
'■  making  cognizance  for  a  rent-charge  in  terms,  is  within  the  statute."  The  question 
raised  in  the  very  sound  argument  of  the  present  Mr.  Justice  Bayley,  who  was  of 
counsel  for  the  defendant,  where  he  takes  the  distinction  on  which  I  rely,  between 
a  rent-charge  properly  so  called,  and  the  case  of  the  grant  of  a  fee  reserving  a  rent, 
was  not  open  on  the  pleadings.  It  is  true  the  Court  is  represented  as  having  stated, 
in  observation  on  Serjeant  Bayley 's  argument,  that  in  the  case  put  by  him  the  party- 
could  not,  in  consequence  of  the  statute  of  Quia  Emptores,  be  said  to  enjoy  at  a  rent  ; 
putting  it  thus  on  the  case  not  coming  within  the  words  of  the  11  (}.  2.  With  great 
respect  for  that  very  eminent  lawyer  Sir  rlames  Mansfield,  and  for  the  rest  of  the  Court, 
I  do  not  understand  wliy  a  person  enjoying  lands  under  a  gi'ant  from  another,  and 
being  by  the  terms  of  the  grant  liable  to  ]iay  a  rent  as  a  consideration  for  that  enjoy- 
ment, and  being  liable  to  be  evicted  by  an  ejectment  on  the  title  if  he  does  not  pay 
it,  cannot  l)e  said  to  enjoy  at  a  rent.  The  distinction  taken  by  Judge  Bayley  appears 
to  me  to  be  the  true  one. — Fir.st,  the  rent  reserved  upon  sucli  a  grant  in  fee  dift"ers 
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from  the  ordinary  rent-charge,  in  this  essential  particular, — that  to  it  a  right  of  entry, 
and  to  have  the  estate  again  on  non-payment  of  the  rent,  may  be  annexed,  which, 
would  be  a  void  condition  in  the  case  of  an  ordinary  rent-charge.  Secondly,  in  the 
case  of  an  ordinary  rent-charge  the  grantee  of  the  rent  takes  it  subject  to  all  the  prior 
charges  affecting  the  estates  of  the  grantor,  but  it  could  not  be  maintained  that  such 
a  rent,  reserved  to  the  original  owner  of  the  fee,  should  be  subject  to  the  incumbrances 
of  his  grantee.  But  thirdly,  and  above  all,  if  to  such  a  grant  in  fee,  reserving  a  rent, 
no  clause  of  distress  were  annexed,  the  rent  would  be  a  rent-seek,  and  then,  by  the 
■i  G.  2.,  there  are  the  same  remedies  by  distress  and  impounding  for  a  rent-seek  as 
on  a  rent  reserved  upon  lease,  and  therefore  such  a  rent  seems  to  be  clearly  within 
the  provisions  of  the  11  (1.  2  ;  and  then  to  shut  out  a  rent  reserved  upon  a  grant 
in  fee  from  its  benefit,  merely  because  a  positive  clause  of  distress  is  contained  in  the 
deed,  when  it  would  be  included  if  there  were  no  such  clause,  seems  to  me  to  attribute 
a  virtue  to  the  word  rent-charge,  which  does  not  in  law  or  reason  belong  to  it.  Be 
this,  however,  as  it  may,  it  is  a  decision  applying  solely  to  the  case  of  a  rent  reserved 
on  a  grant  in  fee,  governed  by  the  provisions  of  the  statute  of  Quia  Emptores,  and 
does  not  apply  to  a  case  like  the  present,  where  the  grant  is  by  a  person  seised  of  a 
particular  estate  of  freehold. 

[54]  So  far  I  have  endeavoured  to  shew  that  supposing  a  grant  of  the  entire  in- 
terest necessarily  to  amount  to  an  assignment,  it  would  not  therefore  follow,  that  arent 
reserved  upon  it  would  not  be  within  the  words  and  meaning  of  the  statute  for  avow- 
ries; but  is  it  clear  every  grant,  conveying  the  entire  interest  of  the  party,  must  operate 
as  an  assignment  '?     I  hold  not,  and  that,  though  the  entire  estate  is  departed  with, 
it  still  is  competent  to  a  court  of  law  to  look  into  the  instrument  for  the  intention  of 
the  parties,  and,  if  they  find  that  construing  it  to  be  an  assignment  would  defeat  their 
manifest  intention,  to  refuse  to  give  it  such  an  effect.     In  this,  I  think  I  am  warranted 
by  analogy  to  the  various  cases  in  which  the  instruments  of  parties  have  been  made 
to  assume  a  name  and  character  best  fitted  to  effectuate  their  clear  intention  ;  and 
it  appears  to  me,  that  there  are  direct  authorities  to  shew  that  assignments  are  not 
an  exception  to  the  general  principles  by  which  the  law  claims  such  a  controlling 
power  for  the  purposes  of  justice.     In  Broomfield  v.  Williamson,*  lessee  for  a  year 
covenanted  for  himself  and  his  assigns  to  pay  the  rent  so  long  as  he  should  have  posses- 
sion of  the  thing  let  :  he  assigned  over  his  term  ;  the  term  expired,  and  the  a.ssignee 
continued  in  possession  ;  the  lessor  brought  an  action  of  covenant  against  him  for 
the  rent  in  arrear  after  the  expiration  of  the  term,  and  the  question  was,  whether 
this  was  such  an  a.ssignee  as  the  action  woidd  lie  against  ?     Rolle  C.  J.  "  Though  here 
''  is  not  an  assignee  strictly  according  to  the  rules  of  the  law,  yet  he  shall  be  counted 
"  such  anassigneeasto  perform  the  covenants  made  between  the  parties. "^In  Poulteney 
v.  Holmes,!  one  holding  for  a  year  and  a  half  granted  his  entire  term  by  parol,  reserving 
a  rent,  and  with  a  clause  of  re-entry,  and  it  was  held  that  this  should  operate  as  an 
under-lease,  and  not  as  an  assignment,  inasmuch  as  it  would  not  have  had  effect 
as  an  assignment  under  the  statute  of  frauds  ;  and  although  in  Palmer  v.  Edwards, J 
where  the  instrument  purported  in  terms  to  be  an  assignment,  the  reservation  of  a 
rent  with  a  power  of  re-entry  was  not  considered  sufficient  to  control  the  operation 
of  the  deed  as  an  assignment,  so  as  to  disentitle  the  grantee  to  maintain  covenant 
against  the  head-landlord,  or  to  exempt  him  from   liability  to   the  head-landlord's 
action  of  covenant,  yet  Judge  Buller  expressly  admits  the  authority  of  Poulteney  v. 
Holmes,  and  reconciles  it  with  his  own  decision,  by  saying,  that  in  that  case  the  in- 
strument would  have  been  defeated  if  construed  as  an  assignment,     finding,  there- 
fore, that  an  in-[55]-strument  may  becon.strued  as  an  assignment,  though  according 
to  the  strict  rules  of  law  it  is  not  so,  in  order  to  sustain  the  rights  of  the  parties  ;  and 
that  for  the  same  purpose  an  instrument  may  be  construed  not  to  be  an  assignment, 
where  according  to  the  strict  rules  of  law  it  is  so  ;  I  hold  myself  at  liberty  to  look  into 
this  instrument  for  the  purpose  of  enquiring  whether  its  primary  objects  will  be  de- 
feated by  construing  it  to  be  an  assignment  ;  and,  if  I  find,  that  in  order  to  effectuate 
the  substantial  and  principal  covenants  between  the  parties,  it  is  essential  that  a 
privity  of  estate  should  continue  to  subsist  between  the  grantors  and  their  own  imme- 
diate landlord,  and  also  between  the  grantors  and  grantee,  I  am  bound  to  say,  that 
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the  instrument  shall  not  be  construed  as  an  assignment,  the  effect  of  which  must 
necessarily  be,  to  destroy  that  privity,  and  to  defeat  those  covenants. — First,  If  the 
instrument  is  an  assignment,  the  grantor  cannot  perform  his  covenant  for  a  renewal 
for  the  same  lives  which  he  shall  obtain  under  his  own  renewal  of  the  original  lease  ; 
he  W'ould  not  be  entitled  to  take  such  a  renewal,  and  could  not  make  it. — Secondly, 
If  the  grantee  were  entitled  to  get  his  renewal  directly  from  the  head-landlord,  what 
becomes  of  the  condition  annexed  to  the  covenant  for  renewal,  that  all  arrears  of  rent 
to  the  grantors  shall  be  paid  ofl'  I — Thirdly,  How  can  effect  be  given  to  the  covenant 
that  the  assigns  of  the  grantors  shall  have  the  benefit  of  the  clause  of  re-entry,  and 
hold  the  estate  absolutely  in  the  event  of  the  rent  not  being  paid  1 — Fourthly, 
How  can  the  covenant  by  which  the  grantee  is  bound  to  renew  be  enforced  by  any 
person  'I — When  I  thus  see  the  continuance  of  a  privity  of  estate  is  essential  to 
enable  the  parties  to  exercise  the  rights  which  they  have  reserved,  and  to  perform  the 
duties  for  which  they  have  contracted,  I  cannot  call  this  an  assignment,  which 
would  defeat  that  privity,  but  must  give  it  that  name  which  the  parties  themselves 
throughout  the  entire  instrument  have  given  it,  "  a  demise," — a  grant  of  a  lease  for 
three  lives,  and  a  contract  for  a  perpetual  lease. 

I  have  felt  it  my  duty  to  urge  this  part  of  the  case  at  the  risk  of  being  thought 
tedious,  because  the  notion  of  a  rigid  absolute  assignment  by  an  unbending  rule  of 
law,  independent  of  the  intention  of  the  parties,  has  been  carried  in  the  argument 
to  the  alarming  extent  of  saying,  that  the  grant  of  an  interest,  for  the  same  lives  for 
which  the  grantor  holds,  necessarily  carries  with  it  the  covenant  for  perpetual  re- 
newal, which  is  a  legal  covenant  running  with  the  land  ;  and  that  if  a  person  having 
such  an  interest  grants  for  three  lives,  reserving  a  rent,  [56]  and  not  purporting  to 
give  to  the  grantee  the  benefit  of  the  covenant  for  perpetual  renewal,  still  the  grantee 
must  have  it  by  virtue  of  the  absolute  assignment  ;  a  position  this,  so  formidable 
in  this  country,  where  these  renewable  interests  are  considered  as  perpetuities,  and 
where  the  proprietors  are  in  the  habit  of  demising  for  the  same  lives  for  which  they 
themselves  hold,  (as  in  the  case  where  the  lives  in  the  original  lease  are  those  of 
members  of  the  royal  family,)  that  it  goes  to  shake  the  foundations  of  property. 

As  to  the  cases  which  have  been  cited  to  shew  that  where  a  termor  for  years  grants 
for  his  entire  term,  reserving  a  rent,  lie  cannot  avow  under  this  statute,  it  is  not 

necessary  for  the  decision  of  the  present  case  to  enter  into  them.       The  cases  of 

V.  Cooper,*  and  of  Parmenter  v.  Webber,t  supposing  those  cases  to  have  the  eff'ect 
of  deciding  the  point  for  which  they  are  cited,  rather  afford  an  argument,  that  in 
the  case  of  freeholds  the  grant  for  the  entire  interest  would  not  prevent  the  avowry 
under  the  statute ;  for  if  otherwise,  the  decisions  would  have  been  rested  on  the  fact 
of  there  being  an  assignment  of  the  entire  interest ;  and  the  circumstance  of  its  being 
a  term  for  years  would  not  have  been  material.  But  these  cases  have  merely  decided 
that  the  instruments  stated  in  them  amounted  to  assignments,  and,  therefore,  that 
a  distress  could  not  be  sujiported  ;  but  they  have  neither  decided — 1st,  that  it  is  not 
open  to  the  Court  to  look  into  the  whole  of  the  instrument  so  as  to  ascertain 
whether  the  agreement  of  the  parties  would  be  defeated  by  construing  it  an  assign- 
ment ;  nor,  2dly,  was  any  question  raised  in  those  cases  on  the  mode  of  avowing,  but 
merely  on  the  right  of  distraining  ;  and  the  entire  amount  of  those  eases  is,  that  where 
a  party  absolutely  assigns  his  whole  term,  reserving  a  rent,  without  any  clause  of 
distress,  such  party  cannot  distrain,  the  rent  not  being  a  rent-seek,  and  therefore 
not  aided  by  the  4  G.  2.  The  fair  inference  from  these  cases,  therefore,  is,  that  the 
only  ipiestion  was  as  to  the  right  of  distraining  under  the  4  G.  2  ;  and  that  if  the  rent 
could  be  so  distiained  for  under  that  act,  it  could,  of  course,  be  avowed  for  under 
the  11  G.  2 

I  own,  indeed.  1  do  not  exactly  feel  the  force  of  the  argument,  used  in  these  cases, 
to  shew  that  the  rent  was  not  a  rent-seek,  and  it  seems  not  easy  to  reconcile  it  with 
the  decision  in  Newcomb  v.  Harvey, J  and  a  great  variety  of  other  eases  to  the  same 
oft'ect.  I  have  not  been  able  to  find  the  [57]  jiassage  in  the  Year  Book  referred  to 
as  the  authority  to  sustain  those  two  cases  ;  S  nor,  if  such  a  dictum  is  to  be  found  in 
the  time  of  Edw.  3.  when  a  termor  for  years  was  of  so  little  account  in  the  law,  and 

*  2  Wils.  37.5.  t  8  Taunt.  591,     2  J.  B.  Moore,  656.  S.  C. 

t  Carth.  161.  §  43  Ed.  3.  4.  :  it  is  a  mistake  for  45  Ed.  3.  8. 
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could  not  falsify  in  a  common  recovery,  should  I  hold  it  sufficient  to  outwcigli  the 
more  modern  cases  which  have  grown  out  of  the  present  state  of  property,  and  the 
increased  importance  of  such  terms. 

Although  the  case  of  a  rent  reserved  bj'  a  person  granting  his  entire  term  for  years, 
does  not  necessarily  involve  that  on  which  we  are  now  to  decide,  it  is  one  of  so  much 
importance  in  this  country,  that  I  think  it  necessary  to  say,  that  it  does  not  appear 
to  nic  that  those  cases  have  decided,  tliat  if  it  can  be  fairly  collected  from  the  lease, 
that  the  party  demising  for  his  entire  term  meant  that  it  should  operate  as  a  demise, 
and  not  as  an  assignment,  such  grant  should  not  operate  according  to  the  intention 
of  the  parties.  If  it  should  become  necessary  to  decide  on  the  case  of  the  immediate 
lessee  of  a  bishop,  demising  for  his  own  term,  and  reserving  a  rent  and  clause  of  re- 
entry, and  covenanting  to  renew  with  his  lessee  so  often  as  he  himself  should  renew 
with  the  bLshoj),  I  apprehend  a  court  of  law  would  pause  before  it  decided  such  an 
instrument  to  be  an  assignment,  so  as  to  preclude  the  grantor  from  the  remedies 
given,  either  by  the  avowry  or  ejectment  statutes,  or  from  the  operation  of  the  Irish 
act  of  the  .5  CI.  2.  c.  4.  s.  i  (4  G.  2.  Eng.  c.  28.  s.  6.),  by  which  the  surrender  of  the  head- 
landlord  is  made  effectual,  without  the  surrender  of  the  undertenants. 

The  opinion  which  I  give  in  this  case  is  of  course  confined  to  the  question  arising 
on  the  clause  which  gives  the  general  avowry  ;  but  I  beg  not  to  be  considered  as 
intimating  any  doubt  on  the  que.stion,  whether  a  person,  situated  as  the  avowant 
here  is,  can  be  considered  as  a  landlord,  within  the  meaning  of  the  great  body  of  re- 
medial acts  which  regulate  the  law  of  ejectment  between  landlord  and  tenant,  or  as 
attaching  any  value  to  the  arguments  used  to  shew  that  a  landlord,  within  these  acts, 
must  be  clothed  with  the  attributes  belonging  to  the  owner  of  a  seigniory,  according 
to  the  strict  law  of  tenure.  I  do  not  apprehend,  that  in  refusing  to  give  such  a  mean- 
ing to  the  term  "landlord,"  we  are  liable  to  be  considered  as  explaining  away  legal  mean- 
ings, by  resorting  to  popular  significations.  In  the  first  section  of  this  very  act,  the 
11  Ann.  c.  2.  is  recited  and  amended,  and  in  that  the  term  "  landlord  "  is  used  by  the 
legislature,  as  applicable  to  one  who  has  departed  with  [58]  his  entire  interest.  It 
provides  that  a  tenant  overholding  after  the  determination  of  his  term,  and  after 
demand  by  his  landlord,  shall  pay  double  rent  to  his  landlord,  or  to  such  jierson  to 
whom  the  immediate  reversion  of  such  lands,  expectant  on  the  determination  of  such 
lease,  shall  belong.  Now,  it  is  clear  that  such  immediate  reversion  could  not  belong 
to  any  other  person  than  the  landlord,  unless  the  interest  of  the  landlord  expired 
with  that  of  the  tenant.  It  does  not,  therefore,  seem  unreasonable  to  use  the  word, 
in  the  remaining  sections  of  the  act,  in  the  same  sense  in  which  the  legislature  has 
clearly  used  it  in  the  first  ;  and  more  especially,  if  this  is  done  to  give  effect  to  the 
remedy  in  a  case  plainl}'  falling  within  the  mischief.  I  think  also  that  I  am  somewhat 
fortified  against  the  supposition  of  adopting  a  loose  and  popular  sense  of  the  term 
"  landlord,"  by  what  fell  from  Lord  Mansfield,  and  was  adopted  by  the  Court  of  King's 
Bench,  in  the  case  of  Fairclaim  d.  Fowler  r.  Shamtitle.  *  There  the  question  was  on 
the  meaning  of  the  term  "  landlord,"  for  the  purpose  of  entitling  a  party  to  take  de- 
fence to  an  ejectment,  and  Lord  Mansfield  held,  that  a  person  who  had  never  been  in 
possession,  and  who  wished  to  try  his  title,  as  upon  a  supposed  escheat,  against  a  person 
claiming  as  heir,  although  he,  in  the  strict  sense  of  the  word,  was  not  a  landlord,  was 
yet  entitled,  as  such,  to  take  defence;  it  being  sufficient  that  he  claimed  in  privity 
of  estate  with  the  person  who  had  filled  that  character,  and  this  in  order  to  let  in  a 
trial  of  the  real  merits  of  the  case  ;  and  I  feel  this  authority  the  more  applicable, 
as  it  related  to  the  use  of  the  term  in  the  statute  of  1 1  G.  2.  c.  19. t,  the  very  act  which 
gives  the  general  avowry  ;  and  I  must  believe  that  Lord  Mansfield  would  have  thought 
himself  justified  in  giving  the  same  liberal  construction  to  the  same  term  occurring 
in  another  section  of  the  same  act  of  parliament. 

As  to  the  case  of  Brown  v.  Bond  d.  The  Trustees  of  Dr.  .Sterne's  Charities. J  it 
might  be  sufficient  to  say  that  it  was  the  case  of  an  ejectment  for  non-payment  of 
rent  upon  a  grant  in  fee, and  therefore  imt  governing  this  case;  but  I  think  it  necessary 
to  say,  that  I  do  not  hold  myself  bound  by  that  decision  in  preference  to  the  opinion 
expressed  by  the  majority  of  the  twelve  Judges,  and  by  the  Court  of  Exchequer,  in 
the  cases  which  have  been  referred  to  in  the  argument  ;  nor  does  it  appear  to  me  by 

*  2  Burr.  1294,  1295,  1304.  tss.  12,  13.  |  Batty,  87.  n.  a. 
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any  means  clear,  tliat  tliat  qnestiou  was  open  to  discussion  in  the  case  of  Sterne's 
Charities,  inasnuicli  [59]  as  the  judgment  in  the  previous  ejectment  for  non-pay- 
ment of  rent  remained  unreversed.  On  this  latter  point  there  have  hcen  opj)osite 
decisions  in  the  Courts  of  King's  Bench  and  Common  Pleas.  *  As  to  the  case  of  Rankin 
)'.  Newsam,t  it  was  a  decision  on  the  efi'ect  of  an  assignment  of  a  term  for  years,  and, 
therefore,  not  strictly  applicahle  to  the  present  case.  I  am  hound,  however,  consist- 
ently with  the  arguments  1  have  used,  to  deny  the  authority  of  that  case,  hoth  as  to 
the  admissihility  of  the  evidence  which  was  received,  and  as  to  tlu^  effect  allowed  to  it 
when  received. 

In  differing  from  opinions  which  I  highly  respect,  it  is  .a  great  satisfaction  to  nie, 
that  in  affirming  the  judgment  of  the  Court  of  Common  Pleas,  I  am  supported  not 
merely  by  the  opinion  of  the  majority  of  that  Court,  and  by  the  repeatedly  expressed 
opinion  of  the  Court  of  Exchequer,  and  by  the  opinion  of  the  majority  of  the  Judges 
in  Hogan  ('.Fitzgerald, J  upon  the  effect  of  a  grant  of  the  entire  interest,  witli  reference 
to  the  ejectment  statutes  ;  but  by  a  unanimous  and  deliberate  decision  of  the  Court 
of  King's  Bench,  in  the  case  of  Jack  cl.  Morrison  r.  Little,  in  the  year  1817,  when 
Lord  Downcs  was  Chief  Justice. S 

On  the  whole,  I  am  of  opinion,  that  the  judgment  of  the  Court  of  Common  Pleas 
ought  to  be  affirmed.  In  giving  that  opinion,  I  am  sure  I  am  furthering  the  justice  of 
the  case  against  a  mo.st  imrighteous  defence.  I  am  satisfied  that  1  am  forwarding  the 
object  of  the  act  of  parliament,  as  well  as  complying  with  its  letter  ;  and  I  have  satisfied 
myself  that  my  opinion  is  founded  on  clear  analogy  to  the  well  settled  principles  of  the 
law,  and  on  authorities  directly  bearing  upon  the  point. 

Bushe  C.  J. — I  should  be  glad  if  I  could  abridge  the  opinion  which  I  have  to  deliver, 
by  reference  to  the  judgments  of  those  of  my  brethren,  with  whom,  in  the  result,  I 
agree  ;  but  it  is  impossible  for  me  to  do  so,  for  this  reason,  that  I  cannot  concur,  in  the 
whole,  with  their  opinions.  The  case  has  been  argued  in  two  ways,  both  at  the  bar 
and  on  the  bench  :  1st,  as  to  what  the  question  would  be  if  all  the  facts  of  the  case 
appeared  upon  the  deed  of  18'21  ;  and,  idly,  as  to  their  eft'ect  if  proved  aliunde  :  and 
on  the  first  of  these  questions,  I  have  the  misfortune  to  differ  from  those  who  have 
concurred  with  me  upon  the  second. 

[60]  The  exact  question  on  this  record  appears  to  be,  Whether  the  evidence  given 
by  the  Plaintiff  is  conclusive  against  the  Defendants  upon  the  Plaintiff's  plea  of 
no?!,  tenuit  1 

That  evidence  was  shortly  this, — that  the  lives  in  the  deed  of  1821,  under  which 
the  Plaintiff  holds  the  lands,  are  the  same  as  those  for  which  the  avowants  them- 
selves held  them  from  another  person  at  the  time  of  executing  the  deed. 

I  decline  giving  any  opinion  upon  the  statutes  giving  and  regulating  ejectments 
for  non-payment  of  rent,  upon  which  so  much  was  said  during  the  argument,  and 
which  apj)ear  to  me  to  raise  a  distinct  question  from  that  which  we  are  here  to 
decide,  and  shall  confine  myself  to  a  consideration  of  wliat  is  the  due  construction  of 
the  statute  giving  the  general  avowry,  25  G.  2.  Ir.  e.  13.  s.  4.  (11  G.  2.  Eng.  c.  19. 
s.  22.)  ;  and  according  to  my  view  of  the  question,  it  may  be  still  further  simplified 
by  excluding  from  consideration  the  arguments  used  upon  the  words  of  the  avowry 
now  before  us,  and  by  assuming,  that  instead  of  its  being  alleged  that  the  Plaintiff 
held  as  tenant  by  virtue  of  a  certain  demise,  the  avowant  had  averred,  in  the  exact 
words  of  the  statute,  and  according  to  the  precedent  in  Haire  v.  Lloyd, ||  that  the 
Plaintiff  enjoj-ed  the  premises  by  virtue  of  a  certain  demise  at  a  rent. 

On  the  part  of  the  Plaintiff  it  has  been  argued,  1st,  that  the  legal  effect  of  the 
identity  of  the  lives  is  to  make  the  deed  of  1821  an  assignment  of  the  grantors'  whole 
interest  subject  to  a  rent-charge;  and,  2dly,  that  if  such  be  the  effect  of  it,  the  plea 
in  bar,  of  -non  tenuit,  is  supported  :  the  Plaintiff  not  having  enjoyed  by  virtue  of  a 
demise  at  a  rent.  On  the  part  of  the  Defendants,  besides  disputing  both  those  proposi- 
tions, it  has  been  contended  as  a  preliminary  objection,  that  it  is  not  open  to  the  Plaint  iff 
to  raise  those  questions  ;  because,  having  executed  a  deed,  purporting  to  be  a  lease, 
and  containing  the  usual  covenants  between  landlord  and  tenant,  he  is  not  at  liberty 

*  Vide  Batty,  80.  f  1  Huds.  &  Brooke,  70.         +  1  Iluds.  .^-  Bro.  77  n    1 

§  See  Huds.  Stat.  Law  of  Landl.  &  Ten.  489,  note  (2). 

II  1  Ridg.  P.  C.  384.     Vern.  &  S.  127,  S.  C. 
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to  contruvert  the  fact  of  that  luau  being  liis  laiallord,  under  whom  he  went  into 
possession  on  the  terms  of  paying  rent  according  to  a  certain  lease. 

The  questions  raised  by  both  parties  are  capable  of  being  looked  at  in  two  difl'crent 
points  of  view  : — 1st,  on  the  supposition  that  the  identity  of  the  lives  appeared  on  the 
face  of  the  deed  upon  whicli  the  Defendants  relied  ; — 'idly,  on  the  sujijiosition  (which 
IS  the  fact  here)  that  it  appears  by  evidence  aliunde  given  by  the  Plaintifl'.  They  are 
vcr\'  difl'erent  questions,  but  it  is  necessary  to  consider  both. 

[61]  The  Plaintiff's  counsel  have  relied  on  the  case  of  Bulpit  v.  Clarke,*  as  an 
authority  for  this,  which,  as  a  general  proiwsition,  that  case  fully  establishes,  viz. 
that  the  statute  giving  the  general  avowry  does  not  extend  to  rents-charge.  It  is, 
however,  observable,  that  in  Bulpit  r.  Claike,  the  avowry  was  made  by  the  Defendant 
for  a  rent-charge  in  terms — and  the  case  does  not  enable  us  to  say  under  what  kind  of 
rent-charge  the  Defendants  avowed.  In  that  case,  the  argument  of  Serjeant  Bayley 
calls  the  attention  of  the  Court  to  a  distinction  between  two  kinds  of  rent-charge,  one 
of  which  he  contended  was  within  the  words  of  the  statute,  and  the  other  not ;  one 
(which  may  be  called  an  express  rent-charge)  is  where  the  owner  of  an  estate  grants 
a  rout  issuing  out  of  the  estate  to  a  stranger  with  a  clause  of  distress  ;  this,  said  he, 
is  a  rent-charge,  and  is  not  within  the  statute,  for  the  grantor  of  the  rent-charge  does 
not  enjoy  the  land  under  any  grant  or  demise  from  the  grantee  of  the  rent.  But  the 
other,  wliich  may  be  called  a  constructive  rent-charge,  is  where  the  original  owner  of 
the  land  aliens  the  land  in  fee,  reserving  a  rent  with  a  power  of  distress  ;  this  also,  says 
he,  is  a  rent-charge,  because  since  the  statute  of  Quia  Emptores,  a  man  cannot  grant 
an  estate  to  be  holden  of  himself  in  fee,  and  consequently  the  rent  cannot  be  a  rent- 
service,  and  yet  the  alienee  enjoys  the  land  under  a  grant  under  the  alienor  to  whom 
the  rent  is  due,  which  brings  the  case  within  the  very  words  of  the  statute  giving 
the  general  avowry  ;  and  it  is  to  be  observed,  that  the  words  of  the  statute  do  not 
reijuire  that  the  premises  should  be  holden  of  the  person  to  whom  the  rent  is  due,  since 
the  word  used  is  not  holden,  but,  simply,  enjoyed. 

From  the  pleadings  in  Bulpit  v.  Clarke,  as  I  before  observed,  it  does  not  appear 
under  which  of  these  two  descriptions  of  rent-charge  the  Defendant  avowed  ;  but  the 
Court  take  notice  of  Serjeant  Baylcy's  distinction,  and  in  their  judgment  answer  it 
by  saying,  "  that  even  in  the  latter  case  the  land  cannot  be  said  to  be  enjoyed  at  that 
"  rent,  though  a  clause  of  distress  might  be  inserted  in  the  deed."  If  the  nature  of  the 
rent-charge  had  appeared,  perhaps  those  words  might  be  considered  as  a  dictum  not 
necessarily  called  for  by  the  case  ;  but,  as  it  is,  the  judgment  of  the  Court  must  be  con- 
sidered to  be,  that  a  general  avowry  under  the  statute  cannot  be  maintained  in  the 
case  of  a  rent-charge  of  either  kind,  because  in  that  case  it  might  have  been  of  either 
kind,  and  the  Court  decided,  that,  whatever  was  the  nature  of  the  rent-charge,  the 
avowry  could  not  be  maintained  ;  and  therefore,  if  this  were  the  case  of  a  [62]  fee 
farm  grant,  at  a  rent,  with  a  clause  of  distress,  I  should  feel  myself  coerced  by  that 
authority  to  hold  such  a  rent-charge  is  not  within  the  statute. 

But  when  we  look  at  the  reasoning  of  the  Judges  in  that  case,  we  are  carried  further 
than  the  exact  case  before  them.  That  reasoning  so  far  as  it  applies  to  fee  farm  grants 
with  clauses  of  distress,  rests  in  terms  upon  this  proposition  ; — that  a  man  who  has 
granted  his  whole  interest  cannot  be  said  to  come  within  the  statute,  i.e.  cannot  allege 
that  his  grantee  enjoys  the  land  under  a  grant  or  demise  at  a  rent  ;  and  if  that  be  the 
true  principle,  it  is  not  easy  to  understand  how  the  grant  of  an  estate  in  fee 
simple  differs  in  principle  from  the  grant  of  a  man's  entire  estate  of  any  other  kind. 

Upon  the  precise  case  now  before  us  (the  grant  of  an  estate  pur  autre  vie)  I  am  not 
aware  of  any  decision.     But  upon  the  grant  of  the  entire  interest  in  a  term  for  years 

there  are  two  cases  which  deserve  consideration. — The  first  of  these, v.  Cooi^er,! 

has  been  treated  by  some  text  writers  as  inaccurately  reported,  and  probably  is  so  ; 
— the  Court  is  represented  to  have  said,  "  that  there  is  no  such  thing  as  a  rent-seek, 
"  rent-service,  or  rent-charge  issuing  out  of  a  term  for  years  :  "  and  it  was  argued 
before  us,  for  the  Defendants,  that  the  case  was  decided  upon  that  obsolete  principle, 
and  therefore  could  not  govern  any  case  but  one  of  a  term  for  y?ars.  But  the  pro- 
position atti-ibuted  to  the  Court  is  not  at  all  borne  out  by  the  passages  referred  to 
in  Brooke's  Abridgment,  and  the  Year  Book  there  cited.     What  is  said  by  Finchdon 

*  1  Bos.  &  P.  N.  R.  56.  t  2  Wils.  375. 
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ill  E.  15  Edw.  o.  8.  pi.  lU.  (by  mistake  oalled  -13  Edvv.  3.  -1.  in  Wilson,)  is  oiil\-  lliis, 
— ''  If  I  have  only  a  term  for  years,  and  let  to  you  all  my  estate  of  the  term  rendering 
"  me  a  certain  rent,  1  believe  that  I  cannot  distrain  if  the  rent  should  be  inarrear; '' 
and  for  that  alone  the  Year  Book  is  cited  by  Brooke  ;  and  the  proposition  is  not  niade 
to  depend  on  the  interest  being  for  years,  but  upon  the  fact  that  all  the  interest  was 
granted,  and  no  reversion  was  left  :  and  that  the  law  was,  in  ancient  times,  held  to 
be  the  reverse  of  what  is  stated  in  Cooper's  case  in  Wilson  appears  from  the  Year 
Book,  2  Edw.  4.  11.  pi.  2.  In  that  case  a  termor  for  eighty  years  subdemised  for 
fifteen  years,  reserving  rent,  and  distrained  for  that  rent.  Littleton,  who  was  counsel 
in  the  cause,  said,  "  It  seems  that  he  cannot  distrain  on  account  of  this  reversion,  for 
'■  he  has  no  reversion  except  the  reversion  of  a  chattel  :  "  But  Moile  J.  answered  him, 
— "  It  is  well  enough  :  but  if  he  had  granted  ALL  his  term  rendering  rent  [63]  it 
"'  would  be  otherwise."  This  is  consistent  with  the  sections  of  Littleton  (213,  214. 
21G,  217.)  cited  in  the  present  argument;  and  Sir  Edward  Coke's  Commentaries 
upon  them  :  and  the  principle  of  the  common  law  seems  to  have  been  this, — that 
distress  is  not  incident  to  a  grant  of  land  with  the  reservation  of  an  annual  or  peri<_idical 
sum,  where  there  is  no  reversion ;  that  where  there  is  a  reversion  of  any  kind,  the 
rent  reserved  is  rent,  properly  so  called,  or  rent-service,  having  distress  incident  to 
it ;  where  there  is  no  reversion,  but  a  clause  of  distress  is  inserted  in  the  deed,  it  is  a 
rent-charge,  granted,  as  it  were,  by  the  grantee  of  the  land  to  the  grantor  ;  and  where 
there  is  no  clause  of  distress  reserved  b}'  the  indenture,  it  is  a  rent-seek,  which  at 
common  law  did  not  enable  the  grantee  to  distrain,  but  left  him  to  his  action  on  the 
contract,  by  force  of  which  alone  it  was  due  ;  and  such  continued  to  be  the  law 
until  the  11  Ann.  Ir.  c.  2.  s.  7.  (4  G.  2.  Eng.  c.  28.  s.  15.,  enacted  some  years  before 
the  case  in  Wilson  was  decided,)  whicli  empowered  all  persons  to  distrain  for  rent- 
seek,  according  to  the  English  act,  "  as  in  the  case  of  rent  reserved  upon  lease  :  " — 
the  words  of  the  Irish  act  are,  "  as  in  cases  of  rent-charges." 

The  case  in  Wilson  is  also  imperfectly  reported  in  not  stating  the  nature  of  the  in- 
strument which  is  called  an  assignment.  Had  that  assignment  been  by  indenture, 
the  rent  reserved  would  have  been  a  rent-seek,  which  could  have  been  distrained  for 
under  the  recent  statute  ;  and  the  language  of  the  Court,  "  that  the  avowant  could 
"  not  distrain,  but  must  bring  his  action  on  the  contract,"  would,  in  my  opinion,  clearly 
be  wrong,  as  appears  from  the  authorities  collected  by  the  editor  of  Freeman's  Law 
Reports  (edit.  1826.),  in  a  note  to  Floyd  v.  Langfield,  p.  218.  The  decision  then  must 
be  simply  this, — that  the  avowant  could  not  distrain  as  for  a  rent-charge,  there  being 
no  clause  of  distress  ;  nor  for  rent-seek,  there  being  no  reservation  by  indenture; 
nor  for  rent-service,  there  being  no  reversion  to  which  it  could  be  incident. 

The  same  result  will  follow,  with  less  difficulty,  from  a  consideration  of  Farmenter 
V.  Webber,*  because  in  that  case  the  rent  certainly  was  not  reserved  by  indenture, 
and  besides,  the  avowry  was  plainly  general  under  the  statute.     In  that  case,  too, 
the  decision  was,  that  the  avowant  could  not  distrain  :  and,  in  both,  the  Court  decided 
that  distress  is  not  incident  to  a  reservation  of  rent  upon  a  grant  of  a  man's  entire 
interest  in  a  term  for  years.     In  neither  case,  however,  is  the  question  [64]  decided, 
which  was  before  the  King's  Bench  in  Ireland,  in  Rankin  v.  Newsam.t  and  which 
arose  upon  the  grant  by  a  termor  for  years  of  his  whole  interest,  by  an  indenture  re- 
serving rent,  with  a  clause  of  distress  ;  that  is,  whether,  admitting  that  the  avowant 
was  entitled  to  distrain,  a  general  avowry  under  the  statute  could  be  maintained  'i 
It  is  not  necessary  to  consider  what  would  have  been  the  effect  of  a  reservation 
of  rent  by  indenture,  M'ithout  a  clause  of  distress,  because  both  in  this  case,  and  in 
Rankin  v.  Newsam,  thei'e  was  a  clause  of  distress,  and  upon  that  state  of  facts  there 
is  no  decided  English  authority  ;  and  we  have  only  what  is  furnished  by  an  analogy 
to  the  case  of  Bulpit  /■.  Clarke  [  1  Bos.  &  P.  N.  R.  5G].    But  that  analogy  seems  perfect, 
unless  a  sound  distinction  can  be  established  between  a  fee  farm  grant  and  the  assign- 
nrent  of  a  term  for  years.     The  cases  as  to  terms  for  years  were  certainly  not  decided 
(as  was  erroneously  inferred  from  the  case  in  W'ilson)  upon  any  thing  peculiar  to  that 
class  of  interests  ;  and  the  judgment  of  the  Court  in  Bulpit  v.  Clarke  is  in  terms  rested 
upon  a  principle  common  to  both,  viz.  that  "  the  act  was  not  meant  to  apply  to  a  rent- 
"  charge,  which  does  not  issue  out  of  the  land  as  service  ;  "  and  from  both  1  infer  that 

*  8  Taunt,  593.     2  J.  B.  Moore,  656.  t  1  Huds.  &  Brooke,  70. 
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which  was  dccidud  in  Raukiii  r.  Newsam,  viz.  that  no  man  who  grants  iiis  whole- 
estate  in  fee,  or  in  a  term  for  years  by  indenture,  reserving  rent  with  a  clause  of  distress, 
can  avow  generally  under  the  statute  for  a  distress  taken  by  him.  It  remains,  there- 
fore, to  be  considered,  what  the  law  is  in  the  case  now  before  us,  i.e.  of  a  man 
seised  pur  autre  vie  granting  his  whole  estate  by  indenture,  reserving  rent,  with  a 
clause  of  distress,  and  whether  such  a  case  can  be  distinguished  from  those  which  I 
have  been  considering. 

In  arguing  this  part  of  the  case,  the  counsel  for  the  Plaintiff  contended,  that  as 
estates  piir  autre  vie  were  not  within  the  statute  of  Quia  Emptores,  they  were  not 
affected  by  it  ;  that  the  law  in  this  respect  as  to  fee  simple  estates  was  merely  by  force 
of  that  statute,  which  i.s  confined  to  them  ;  and  that  although  the  grant  of  a  man's 
fee  simple  estate  to  another  in  fee  simple  charged  with  a  rent,  even  though  there  be  a 
clause  of  distress,  leaves  no  estate  or  reversion  in  the  grantor,  but  gives  him  merely 
a  rent-charge  on  the  estate  of  the  grantee,  as  if  the  rent  was  granted  to  him  by  the 
grantee  of  the  estate,  yet  that  estates  pur  autre  vie  continue  to  be  as  before  the  statute. 
Supposing  that  to  be  correctly  stated,  it  remains  [65]  however,  to  be  considered, 
what  was  the  law  in  that  respect  as  to  such  estates  before  the  statute.  *     Upon  the 
operation  of  that  statute,  and  the  state  of  the  law  before  it  was  passed,  there  is  a  good 
summary  of  the  authorities  and  principles  in  Watkins  on  Descents,  p.  4.     The  result 
is  this  :  in  fee-simple  estates,  before  the  statute,  after  a  grant  in  fee-simple,  there  was 
a  seigniory  and  tenure  between  the  grantor  and  grantee,  which  grew  out  of  the  peculiar 
nature  of  a  fee-simple  estate,  by  virtue  of  which  if  A.,  seised  in  fee,  granted  to  B.  and 
his  heirs,  A.  would  have  been  entitled  to  the  land  itself  on  the  failure  of  the  heirs  of 
B.,  and  that  escheat  was  considered  as  a  reversion;  and  if  upon  a  grant  of  that  nature  a 
rent  was  reserved,  that  rent  was  considered  as  a  rent-service  incident  to  that  reversion  ; 
and,  therefore,  the  Plaintiff's  counsel  in  the  present  case  have  been  obliged  to  contend, 
that  in  the  case  of  a  grant  of  a  man's  whole  interest  in  an  estate  pur  autre  vie,  to  another 
and  his  heirs,  a  similar  reversionary  interest  would  remain  in  the  grantor,  because 
the  special  occupant,  i.e.  the  heirs  of  the  grantee,  might  fail.    But,  that,  in  such  a  case, 
the  lands  would  revert  to  the  grantor,  is  a  proposition  in  support  of  which  no  authority 
has  been  cited,  and  unless  that  be  assumed,  the  foundation  of  the  argument  must  give 
way.     Whether,  before  the  statute  of  frauds,  such  a  failure  of  the  special  occupants 
would  have  made  a  case  of  common  occupancy,  is  a  question  mooted  in  a  note  to  the 
case  of  Jones  v.  Goodcliild.t  and  the  case  of  Jenison  v.  Lord  Lexington  J  seems  expressly 
to  decide  that  a  tenant  pur  autre  vie,  granting  his  whole  interest  to  another  and  his 
heirs,  has  no  reversion.     I  cannot,  therefore,  discover  any  thing  in  the  freehold  nature 
of  the  estate  inconsistent  with  the  general  principle,  that,  after  the  grant  of  a  man's 
entire  interest  in  lands,  the  grantee  does  not  hold  under  the  grantor  ;  a  principle 
which  has  been  acted  upon  in  England,  in  the  cases  of  Bulpit  v.  Clarke,  in  the  case 
in  Wilson,  and  in  Parmenter  r.  Webber  [8  Taunt.  593],  and  lately,  in  Ireland,  in 
Eankin   r.  Newsam  [1  Huds.  &  Brooke,  70].     That  such  is  the  principle  as  to  fee- 
simple  estates,  is  not  disputed  ;  that  such  is  the  principle  as  to  estates  for  years,  I  have 
endeavoured  to  shew  ;  and  I  cannot  understand  that  there  is  any  sound  distinction 
which  can  prevent  the  application  of  it  to  estates  pur  autre  vie. 

It  has,  however,  been  argued  that  the  English  cases  cannot  govern  this,  as  the 
statutes  giving  the  general  avowry  are  not  the  same  in  both  countries  ;  and  we  are, 
therefore,  to  consider  whether  there  is  any  such  difference  between  the  Irish  statute, 
[66]  and  the  English  on  the  same  subject,  as  will  call  for  a  decision  of  the  question 
before  us  different  from  the  adjudications  in  England.  There  are  differences,  but, 
in  my  opinion,  none  that  affect  this  question. 

The  English  statute  mentions  rent,  (in  the  singular  number.)  quit-rents,  heriots, 
and  other  services,  which  words,  (i.e.  quit-rents,  heriots,  and  other  services,)  are  not 
included  in  the  Irish.  Upon  that  statute,  (the  English,)  the  construction  has  been 
strict,  and,  as  appears  from  the  several  cases  cited  in  the  argument,  the  word  rent  has 
been  interpreted  to  mean  rent  reserved  to  a  person  having  a  reversion,  while  upon  the 
other  words  which  follow,  it  has  been  held  that  a  heriot  custom  is  not  within  the  statute, 
but  only  heriot  service,  although  it  was  contended  for  the  avowant  that  it  was  within 
the  equity  and  meaning  of  it,  though  not  within  the  word.s,  Lloyd  v.  Winton.S 

*  -25  (!.  -2.  c.  13.  t  3  P.  Will.  33.  J  1  P.  Will.  555.  ^  '2  Wils.  28. 
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I  In  the  Trisli  act  the  words  quit-rents,  lieriots.  and  otlier  services,  arc  not  found, 
and  wlieu  it  conies  to  state  what  tlie  Defendant  may  allef^e  in  his  avowry,  in  adchtion 
to  the  words  in  t  iie'Knf;lish  nvt.  which  are, "  enjoyed  I  lu' same  under  a  ^r.ant  orih'mise, " 
the  Irisli  act  has  the  following  words — "  or  article,  minute  oi'  contract  in  writing.'' — 
Thei'c  is  no  other  ditterencc.     This  clearly  introduces  into  the  act  a   class  of  cases, 
in  which  the  legal  relation  between  latidlord   and  tenant  does  not  exist ;  and  if  I 
could  give  to  those  words  the  meaning  of,  any  article,  minute  or  contract  in  writing 
ascertaining  any  kind  of  rent,  I  jnight  find  myself  justified  in  giving  to  the  Irisji 
statute  a  more  free  construction  than  has  been  given  to  the  English  ;   but  when  I 
look  to  the  preamble  of  the  section  in  the  Irish  act,  which  recites  the  necessity  for 
the  alteration  in  the  law,  I  cannot  give  to  those  words  nnj'  other  meaning,  than  that 
land,  enjoyed  under  an  equitable  contract  for  a  legal  demise,  shall,  for  the  purposes 
of  this  act.  be  considered  as  land  actually  held  under  a  legal  demise.     That  preamble 
states,  that — "  avowries  or  conusance  upon  distresses  for  rent  cannot,  as  the  law  now 
"  stands,  be  made  upon  such  articles,  minutes, oreontracts  as  aforesaid,  notwithstanding 
"  there  hath  been  an  ejectment  under  the  same,  and  the  rent  ascertained  by  such  articles, 
"  minutes,  or  contracts."     The  word  such   refers  to  the  previous  section,  the  thii'd  ; 
which  again  refers  to  the  second,  in  which  the  words  are — "  whereas  several  lands, 
"  tenements,  and  hereditaments,  in  divers  parts  of  this  kingdom,  are  enjoyed  under 
"  articles,  minutes,  or  contracts  in  writing,  whereby  the  rent  payable  for  the  same  is 
"  ascertained,  but  [67]  the  said  articles,  minutes,  or  contracts,  do  not  contain  an  actual 
"  demise."     These  words  satisfy  me,  that  the  only  legal  effect  of  this  difference  between 
the  two  statutes  is,  to  put  legal  demises,  and  equitable  contracts  for  legal  demises, 
upon  the  same  footing,  and  that  no  distinction  can  be  made  in  the  interpretation 
of  these  enactments. 

There  is,  however,  a  provision  in  the  section  in  the  Irisli  act,  which  immediately 
follows  that  upon  which  the  question  has  been  raised  as  to  the  meaning  of  the  word 
"  rent,"  which  appears  to  exclude  from  it  the  cases  of  fee  farm  rents,  and  rents-charge. 
The  fourth  section,  by  which  the  general  avowry  is  given,  only  uses  the  word  rent, 
but  the  fifth,  which  directs  the  manner  in  which  distresses  shall  be  disposed  of,  com- 
mences in  the  following  words  :  "  And  whereas  the  manner  in  which  distresses  taken 
"  for  rent-services,  fee-farm  rents,  or  rent-charge  have  been  often  disposed  of,  have 
"  occasioned  troublesome  and  vexatious  suits,  be  it  enacted,"  etc.  Now,  if,  in  the  fourth 
section,  "  rent  "  means  ANY  kind  of  rent,  why  should  it  be  necessary  in  the  fifth,  to 
distinguish  the  several  kinds  from  each  other  t 

It  seems  to  me  a  fair  inference  from  this  difference,  that  the  legislature,  in  giving 
the  general  avowry,  confined  the  enactment  to  such  descriptions  of  rent  as  would  ex- 
clude those  on  fee-farm  grants  and  rents-charge  :  but  in  providing  against  the  abuses 
practised  upon  property  distrained,  (which  is  a  miscliief  common  to  all  kinds  of  dis- 
training,) extended  the  remedy  to  other  kinds  of  rent,  (including  those  on  fee-farm 
grants,  and  rent.s-charge,)  that  might  be  distrained  for. 

If  the  comparison  of  these  two  sections  warrants  the  inference  I  have  drawn 
from  them,  then  the  language  of  the  Irish  statute  will  accord  with  the  interpretation 
I  have  given  to  the  case  of  Bulpit  r.  Clarke  [1  Bos.  &  P.  N.  R.  56],  viz.  that  the  decision 
extends  to  fee-farm  rents,  with  clause  of  distress,  as  well  as  to  express  rents-charge, 
in  excluding  both  equally  from  the  operation  of  the  statute  giving  the  general  avowry, 
and  the  decision  in  the  one  country,  and  the  statute  in  the  other,  will  speak  a  common 
language. 

The  power  of  landlords  to  di.strain  is  not  abridged  by  this  construction,  as  was 
urged  in  the  argument,  nor  is  any  narrow  or  technical  meaning  given  to  the  word 
"  rent."  Since  the  statute  of  Anne,  enabling  parties  to  di.strain  for  rents-seek,  rents 
of  assize  and  chief  rents,  all  kinds  of  rent  may  be  di.strained  for  ;  but  the  question 
is  not  for  what  rent  you  can  distrain,  but  on  the  right  to  avow  generally,  which  is 
a  different  [68]  question,  unless  it  be  assumed  that  the  right  to  avow  geiierally 
exists  in  all  cases  of  rent  which  may  be  distrained  for.  I  know  of  no  authority  for 
that  position  ;  the  statute  25  G.  2.,  in  its  terms,  is  confined  to  those  who  can  truly 
allege — "  that  the  locus 'in  quo  was  enjoyed,  at  the  rent  distrained  for,  by  the  plaintiff 
"  in  replevin,  or  other  tenant  of  the  lands,  under  a  grant  or  demise,  or  article,  minute 
"  or  contract  in  writing  ;  "  and  the  enquiry  mu.«t  always  turn  round  to  this, — can  land 
be  said  to  be  so  enjoyed,  which  has  been  granted  for  the  whole  interest  of  the  grantor  1 
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wliicli  is  the  very  qnostion  discussed  and  decided  in  Bulpit  r.  Clnrlce  [1  Bos.  &  P.  N.  R. 
5tiJ,  ;iM  MUtliiiritv  iijwii  wliicli  1  think  Ivinkin  /■.  Xewsani  |]  lluds.  iV  Brooke,  70], 
in  this  respect,  was  rightly  decided,  and  which  1  tiiink  governs  the  ijuestion  which  I 
have  been  discussing. 

The  question  wliich  next  opens  in  this  ease  is,  whether  the  rent  reserved  in  the 
doedlof  18'21,  (supposing  the  identity  of  the  lives  to  appear  on  the  face  of  it.)  is  a  rent- 
charge  within  the  meaning  of  Bulpit  v.  Clarke  ;  in  considering  which,  it  is  material 
to  observe,  that  the  deed  of  1821  is  not  merely  such  an  instrument  as  Serjt.  Bayley 
alluded  to,  passing  the  entire  interest  of  the  grantor,  and  reserving  a  rent  with  a  clause 
of  distress,  but  is,  in  its  form,  a  perfect  demise,  with  every  covenant  usual  between 
landlord  and  tenant,  and,  amongst  others,  one  to  deliver  up  the  premises  in  repair 
at  the  expiration,  or  sooner  determination  of  the  demise  ;  and  no  one  Avlio  looked 
at  it  without  considering  the  identity  of  the  lives,  could  doubt  that  it  was  a  demise, 
or  conjecture  that  it  was  analogous  to  a  fee-farm  grant,  or  that  it  passed  the  grantor's 
whole  interest  :  in  other  words,  it  is  not  an  express  assignment,  but  if  an  assignment 
at  all,  a  constructive  one  by  operation  of  law  upon  an  in.strument  which  the  parties 
(it  would  appear)  intended  to  be  a  demise  ;  and  in  this  respect  it  is  distinguishable 
from  the  case  in  Wilson,  in  which  the  assignment  appears  to  have  been  express.  On 
behalf  of  the  plaintiff  it  has  been  argued,  that  if  the  grantor  were  obliged  to  plead 
such  a  deed,  he  would  be  obliged  to  plead  it  according  to  its  legal  operation,  which 
he  would  not  be  at  liberty  to  controvert  ;  and  which  the  grantee  would  not  be  estopped 
from  alleging,  inasmuch  as  it  appeared  on  the  face  of  the  deed  ;  and  upon  which  the 
court  would  be  bound  to  act.  But  this  reasoning  assumes,  that  the  necessary  conse- 
quence of  a  man's  granting  his  whole  interest  (be  it  what  it  may)  is  to  make  his  grant 
operate  as  an  assignment,  and  the  case  of  Poulteney  r.  Holmes*  certainly  shows,  that 
such  a  [69]  proposition  would  not  universally  be  true,  for  in  that  case,  a  demise 
by  parol  at  a  rent,  for  a  man's  whole  interest  (which  was  for  one  year  and  a  half),  was 
held  not  to  be  an  assignment,  but  a  lease  ;  and  the  reporter,  who  was  counsel,  said  in 
his  argument,  "  that  it  was  a  lease  because  the  rent  was  reserved  to  the  grantor, 
"  and  not  to  the  head  landlord."  If  we  are  at  liberty  to  push  that  decision  to  all  its 
consequences,  and  to  suppose  that  it  was  decided  on  that  ground,  it  would  follow, 
that  if  that  grant  for  a  year  and  a  half  had  been  by  indenture,  it  would  still  be  a  demise, 
and  not  an  assignment,  although  the  whole  interest  was  granted  :  but  that  case  was 
afterwards  considered  in  Palmer  v.  Edwards,  reported  in  a  note  in  Douglas,  187. 
and  well  observed  upon  in  2  Preston's  Conveyancing,  124.,  and  Mr.  Justice  Buller 
rests  its  authority  on  this  principle,  that  what  could  not  be  supported  as  an  assignment 
(being  by  parol,  and  contrary  to  the  statute  of  frauds),  should  be  valid  as  an  under- 
lease, which,  as  it  was  for  less  than  three  years,  was  good  under  the  statute  ;  and 
notwithstanding  the  case  in  Strange,  it  was  accordingly  determined  in  Palmer 
p.  Edwards,  that  an  instrument  which  passed  the  whole  interest  of  the  grantor, 
although  it  reserved  the  rent  to  HIM,  should  be  considered  an  assignment.  Therefore, 
in  the  present  case,  unless  the  deed  of  1821  could  not  operate  as  an  assignment,  (which 
is  not  pretended,)  the  case  of  Poulteney  v.  Holmes,  affords  no  reason  for  considering 
it  a  lease  ;  and  it  will  be  recollected,  that  in  Parmenter  v.  Webber  [8  Taunt.  593], 
although  the  intention  of  the  parties  to  make  an  underlease  was  manifest,  and  acted 
uiion,  yet  the  fact  of  the  whole  interest  being  granted,  was  held  decisive  of  the  instru- 
ment being  an  assignment. 

The  result  of  the  opinions  which  I  have  formed  and  stated  is  this  :  that  if  the 
identity  of  the  lives  in  the  two  deeds  appeared  upon  the  deed  of  1821.  (as  it  did  in  tlie 
case  of  Palmer  v.  Edwards,)  I  should  consider  that  the  Judge  at  Nisi  Prius  ought 
to  have  directed  a  verdict  for  the  Plaintiff,  and  of  course,  that  the  judgment  of  the 
Court  of  Common  Pleas  ought  to  be  reversed  ;  but  I  am  now  brought  to  the  considera- 
tion of  a  circuTUstance  which  distinguishes  this  case,  and  also  Rankin  v.  Newsam, 
irom  all  the  English  decisions  ;  and  that  is.  that  the  fact  relied  upon  does  not  appear 
upon  the  instrument,  but  is  established  by  evidence  aliunde. 

The  use  made  of  the  distinction  I  have  alluded  to  is,  not  to  influence  the  construction 
of  the  deed  of  1821.  but  to  bring  into  question  the  right  of  the  Plaintiff  to  insist  upon 
any  other  construction  of  it  than  that  which,  independently  of  extrinsic  [70]  facts, 

*  1  Stra.  504. 
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would  be  tlio  due  construction  of  the  iiulenture  itself,  uliieli  lie  lias  sealed  and 
delivered.  Willi  that  view  the  Defendanls'  counsel,  lioth  in  Rankin  r.  Nevvsaiu 
[1  Huds.  iV-  Brooke,  70],  and  in  this  ease,  have  ur^'cd  an  argument  wliieh  has  niueh 
pressed  on  my  mind,  and  wliieh,  1  think,  has  not  been  answered  satisfaetorily,  iianiely, 
that  tlie  lessee  having  acknowledged  the  avowants  to  be  his  landlords  by  the  deed  of 
1821,  the  Plaintiff,  his  assignee,  is,  upon  legal  principles,  disentitled  from  insisting 
upon  the  evidence  given  by  him.  It  may  be  said,  that  on  this  record,  this  argument 
is  not  open  to  the  Defendants,  inasmuch  as  they  did  not  object  to  the  reception  of 
the  evidence,  but  only  to  the  effect  of  it.  I  think,  however,  they  may  now  be  con- 
sidered as  having  objected  to  its  admissibility. 

This  part  of  the  Defendants'  argument  raises  a  question  upon  wliicli  the  English 
authorities  which  have  been  cited,  tdford  no  assistance,  and  which  a])pears  to  me 
as  new  as  it  is  important.  In  the  decisions  in  England,  the  rent-charge  has  been 
either  expressly  created  by  deed,  or  has  been  held  to  be  the  legal  operation  of  the  deed, 
construed  by  wliat  appears  on  the  face  of  it,  by  virtue  of  an  actual  assignment  of  the 
entire  interest,  and,  except  the  late  decision  of  the  Court  of  King's  Bench  in  Ireland, 
Rankin  r.  Newsam,  I  am  not  aware  of  any  case  in  which  a  party  who  has  entered  into 
a  deed,  which,  looked  at  by  itself,  can  have  no  possible  operation  but  as  a  demise, 
has  been  allowed,  by  evidence  aliunde,  to  prove  a  set  of  facts,  which,  if  they  appeared 
upon  the  deed,  might  make  it  operate  as  an  assignment  of  the  whole  estate  of  tlie 
grantor.  If  this  be  permitted,  the  contract  between  the  parties  will  be  materially 
altered.  That  contract,  in  its  formation,  was  founded  upon  the  supposition  of  a 
reversion  in  the  grantor,  and  carried  with  it  all  the  remedies  and  advantages  which, 
either  by  common  or  statute  law,  are  incident  to  the  existence  of  a  reversion ;  but, 
in  its  altered  state,  will  make  the  grantor  of  the  land  merely  tlie  grantee  of  a  rent- 
charge,  not  entitled  to  the  general  avowry  under  the  statute,  deprived  (as  has  been 
argued)  of  the  right  to  bring  an  ejectment  for  non-payment  of  rent,  and  thrown  back 
upon  all  the  inconveniences  from  which  several  statutes  have  been  enacted  to  relieve 
landlords.  These  inconveniences  not  only  must  arise,  but  for  the  very  purpose  of 
producing  them,  the  right  to  make  thh  defence  is  insisted  upon. 

The  law  of  estoppel,  which  has  been  discussed  during  the  argument,  ought  to 
be  looked  at  with  a  view  to  the  principles  of  reason  and  justice  on  which  it  is  founded, 
and  when  it  is  [71]  said  that  a  man  is  estopped  from  averring  even  the  truth  again.st 
his  own  deed,  the  ju.stice  of  not  allowing  him  to  controvei't  his  own  contract,  for  the 
purpose  of  violating  it,  is  obvious.  When  an  exception  is  stated  to  the  general  i-ule, 
viz.  that  there  is  no  estoppel  where  the  truth  appears  on  the  deed,  it  is  clear  that  the 
man  is  not  contradicting  his  deed,  but  shewing  wliat  it  is,  by  insisting  on  its  true 
construction  ;  and,  therefore,  rather  is  beyond  the  rule,  than  within  an  exception 
to  it,  because  he  submits  to  be  bound  by  the  contract  as  it  is,  but  only  questions, 
what,  upon  the  face  of  it,  is  its  due  interpretation  1 

This  leads  to  the  consideration  of  another  rule,  which  occurs  when  the  party  seeks 
to  explain  the  contract  by  matter  extrinsic  of  the  deed  ;  he  may  do  so,  provided  that 
he  does  not  insist  that  no  interest  passed  to  him,  for  that  would  be  a  direct  repudia- 
tion of  his  own  deed  ;  but,  admitting  that  an  interest  has  passed  by  the  deed,  he  is 
at  liberty  to  show,  aliunde,  what  that  interest  is. 

That  is  the  exception  to  the  rule  for  which  Treport's  case  *  has  always  been  cited, 
and  which  no  one  can  deny  to  be  a  legal  principle  established  by  the  highest  authority  ; 
but  it  remains  to  be  considered  what  is  the  application  of  that  principle,  both  to  cases 
of  .strict  estoppel,  and  to  those  cases  between  landlord  and  tenant  which  are  governed 
by  an  analogy  to  the  law  of  estoppel.  The  application  of  that  principle  cannot  he  dis- 
covered from  Treport's  case  itself,  because  in  that  case  no  question  of  estoppel,  as 
between  the  jilaintiff  and  defendant  arose,  or,  from  the  facts  of  the  case,  could  have 
arisen  ;  and  in  the  report  of  the  same  case,  by  Popham,t  (the  Chief  Justice  then  on 
the  bench,)  under  another  name,  (King  r.  Bury  and  Palmer,)  no  mention  is  made  of 
any  thing  on  the  subject  of  estoppel.  The  discussion  therefore,  on  estoppel,  given  by 
Sir  Edward  Coke,  must  have  been  incidental,  and  probably,  by  way  of  illustration, 
suggesting  how  the  case  might  be,  if  one  of  the  parties  to  the  lease  in  ejectione  firmce 
had  insisted  on  an  estoppel  :  but  be  it  as  it  may,  the  proposition  when  stated  by  Sir 

*  (■>.  Co.  14.  b.  t  Popli-  ■'"'■ 
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Edward  Coke  as  a  resolution,  has  all  the  authority  of  the  most  express  decision,  and 
has  ever  since  been  accepted  as  such,  and  cannot  be  doubted.  It  must,  however,  be 
received  only  as  an  abstract  maxim,  because  the  case  in  which  it  was  announced  did 
not  afford  the  means  of  applying  it.  that  case  being  merely  this,  [72]  that  a  Defendant 
in  ejectione  firmcB,  who  stood  on  his  possession,  defeated  the  lessor  of  the  Plaintiff  by 
shewing  that  the  proofs  made  on  the  trial  did  not  support  the  title  stated  in  the 
declaration. 

There  are  two  meanings  which  may  be  given  to  this  maxim.  Either  that  where 
an  interest  passes,  a  party  is  at  liberty,  to  shew,  that,  the  moment  of  the  execution 
of  the  deed,  that  interest  was  such  as  would  not  bind  him  to  the  stipulations  he 
had  entered  into,  or  else  that,  consistently  with  what  appears  on  the  deed,  his  obliga- 
tions are  at  an  end  by  the  termination  or  dissolution  of  the  contract,  in  consequence 
of  something  which  has  subsequently  occurred  :  in  other  words  that  he  may  shew 
that  his  own  obligations  have  ceased,  because  his  grantor's  title  to  make  the  grant 
has  expired,  but  cannot  shew  that  they  never  existed. 

I  have  not  been  able  to  find  any  case  in  which  the  principle  has  been  acted  upon, 
in  the  first  of  these  senses,  or  in  which  a  tenant  has  been  allowed  to  controvert  his 
landlord's  title,  so  long  as  that  title  existed,  so  as  to  absolve  himself  from,  or  qualify 
his  own  stipulations  :  but  the  second  of  those  views  is  supported  by  every  decision 
I  can  find  on  the  subject,  and  the  strong  language  of  Mr.  Serjeant  Nares  in  Brudnell 
V.  Roberts,*  which  was  adopted  by  the  whole  court,  expresses  the  principle  which  I 
think  governs  all  the  decisions  on  the  subject,  particularly  England  d.  Syburn  r. 
Slade,f  Blake  v.  Foster,  J  and  Parker  r.  Manning. § 

Being  the  last  to  give  my  opinion,  I  do  not  feel  myself  at  liberty  to  go  minutely 
through  those  and  other  cases  on  the  same  subject,  which  have  been  already  discussed. 
The  best  consideration  I  can  give  them  satisfies  me,  that  although  if  an  interest  passed 
there  is  no  estoppel  against  showing  that  it  is  at  an  end,  yet,  while  the  title  of  the  land- 
lord, (such  as  it  was  the  first  day,)  continues  unexpired,  the  tenant  is  not  at  liberty 
to  allege  it  to  be  different  from  what,  by  his  own  stipulations,  he  has  recognised  it  to 
be  ;  that  opinion  seems  to  me  agreeable  to  justice  and  reason,  reconcileable  with  many 
authorities,  and  not  contradicted  by  any.  Indeed,  it  appears  to  me  that  the  words  of 
Sir  Edward  Coke  in  Treport's  case[G  Co.  Rep.  14,6.],  point  to  that  distinction,  because, 
although  he  states  in  general  terms  that  where  a  deed  enures  by  pas.sing  an  interest, 
there  shall  be  no  conclusion,  he  follows  those  words  by  this  illustration,  [73]  "  no 
"  more  than  the  lease  for  years  of  lessee  for  life,  by  deed  indented,  shall  be  an  estoppel 
"  after  his  death,"  which  seems  to  me  only  another  way  of  stating  that  a  tenant  by  in- 
denture is  not  estopped  from  showing  that  his  landlord's  interest  has  expired. 

During  the  argument,  the  case  of  Gorman  v.  Hanlon,||  decided  in  the  Court  of 
Exchequer  in  Ireland,  in  Hilary  term  182G,  was  referred  to  on  the  part  of  the  Plaintiff, 
as  being  inconsistent  with  the  distinction  which  I  have  been  suggesting  ;  but  I  have 
looked  into  the  record  in  that  case,  and  it  appears  to  me  to  support  the  opinion  I  enter- 
tain. The  Plaintiff'  brought  an  action  of  covenant  for  rent,  as  surviving  lessor,  against 
the  lessee,  and  the  Defendant  pleaded  that  the  indenture  was  the  grant  of  the  deceased 
lessor,  and  the  confirmation  of  the  Plaintiff,  and  that  the  deceased  lessor  by  indenture 
released  the  rent.  A  demurrer  to  the  plea  was  overruled,  and  the  Court  gave  judg- 
ment for  the  Defendant.  This  decision  established  that  theDefendant  was  not  estopped 
from  insisting  on  that  defence,  and,  as  it  appears  to  me,  on  this  principle,  that  the 
Defendant  did  not  controvert  the  grant  as  it  stood  when  made,  but  alleged  tliat  it 
had  a  legal  operation  consistent  with  all  the  stipulations  entered  into  by  the  lessee  : 
and  tliat  subsequent  events  had  put  an  end  to  the  right  of  the  Plaintiff'  to  insist  on 
tliose  stiijulations.  That  defence  admitted  the  tenant's  liability  to  his  contract  with 
the  deceased  lessor,  and  confessing  that,  avoided  it  by  showing  a  release  and  discharge 
from  him  ;  which  is  very  different  from  the  case  now  before  us.  The  learned  Barons 
of  the  Court  of  Exchequer  know,  better  than  I  can,  the  grounds  of  their  decision, 
which  perhaps  I  ought  not  to  attempt  to  state  ;  but  as  I  collect  them  from  the  record 
which  I  have  now  before  me,  and  the  report  with  which  I  have  been  favoured  by  one 
of  the  counsel  who  argued  the  case,  it  appears  to  me,  as  far  as  the  doctrine  of  estoppel 

*  2  Wils.  144.  t  4  Durnf.  &  E.  082.  f  8  Durnf.  &  E.  487. 

§  7  Durnf.  &  E.  ooO.  j|  Exch.  Ireland.  Ilil.  term,  182(5. 
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was  concerneil.  (which  is  the  only  view  T  t;iko  of  it,)  to  be  coiisistrnt  witli  the  prineiple 
ii]XHi  whieh  1  liave  eoine  U>  tlie  opinion  that  tlie  jiid^iiient  of  the  Conrt  of  Cuniinon 
Pleas  in  the  case  now  before  us  ought  to  be  afhrnictl  :  an  o|)inion  in  wliicii  I  feel  myself 
fortifiiul  hy  the  case  cited  by  Mr.  Justice  Torrens,  and  of  wiiicli,  till  this  day  I  was  not 
aware,  from  4  Bingh.  2.  Dancer  v.  Hastings,  which  seems  in  terms  to  decide  this,  that 
although  a  man  has  no  reversion  in  lands,  in  point  of  fact,  his  tenant  is  not  at  liberty 
to  controvert  that  he  has  one,  as  between  him  and  the  person  [74]  who  lias  taken 
a  lease  from  him.  In  that  respect,  and  in  that  only,  1  differ  from  my  learned  brethren 
of  the  King's  Bench,  who  decided  the  case  of  Rankin  v.  Newsam  in  my  absence,  but  in 
all  other  respects  fully  subscribe  to  the  authority  of  that  decision. 


[75]  lEELAND. 

COURT  OF  EXCHEQUER. 


Charles  Faussett, — Appellant ;  Michael  Carpenter,  Lessee  of  Charles 
Jones,  lately  deceased,  and  Elinor,  his  then  Wife,  now  his  Widow  ; 
Anna  Maria  Battersby,  Widow ;  Elizabeth  Palmer,  Thomas  Palmer, 
and  William  Palmer,  Mungo  Noble  Henry  Waller,  Clerk ;  Augustus 
Beaufoi!T,  Clerk,  and  Mary  his  Wife ;  George  Brabazon,  Clerk,  and 
Leonora  his  Wife;  Eobert  Mayne,  Esq.,  and  Leonora  his  Wife;  and 
Elizabeth  Waller,  Spinster — Respondents  [1831]. 

[Mew.s'  Dig.  V.  351,  1472;  ix.  168,  176.  S.C.  2  Dow  &  CI.  232.  On  point  as  to 
construction  of  deed,  discussed  and  disapproved  of  in  Drew  v.  Norbury  {Earl 
of),  1846,  3  Jo.  &  Lat.  284  ;  9  Ir.  Eq.  Rep.  171,  524  ;  and  see  Carter  v.  Carter, 
1857,  3  Kay  &  J.  634,  635  ;  .Sidebotham  v.  Knott,  1872,  26  L.  T.  703  ;  and 
In  re  Cham,pion,  [1893]  1  Ch.  115.  On  point  as  to  adverse  possession,  see  Nepean 
V.  Doe  d.  Knight,  1837,  2  M.  &  \V.  894  ;  and  the  Real  Property  Limitation  Acts, 
1833  (3  &  4- Will.  IV.  0.  27),  and  1874  (37  &  38  Vict.  c.  57)]. 

A.  B.  and  C.  being  seised  of  lands  as  coparceners,  by  indenture  made  upon 
the  marriage  of  A.  in  1771,  her  share  was  conveyed  to  W.  and  P.  in  trust 
for  the  husband  and  wife  and  their  issue,  according  to  the  usual  course 
of  settlement.  There  was  issue  of  the  marriage,  who  lived  to  attain  vested 
interests  in  the  lands.  C.  married  P.,  who  survived  W.  his  co-trustee. 
In  1793  a  fine  was  levied  by  A.  and  her  second  husband  of  her  share  of 
the  lands,  but  the  trustees  were  not  parties  to  the  fine.  A  similar  fine 
was  levied  by  B.  and  her  husband.  By  a  deed  in  1794,  A.  and  B.,  with 
their  respective  husbands,  and  P.  (his  wife  C.  being  dead),  conveyed  the 
lands  to  P.,  a  purchaser  in  fee.  The  consideration  money  was  stated  to 
be,  and  was  paid,  to  A.  and  B.  and  their  respective  husbands  and  P.  in 
three  equal  parts.  The  covenants  by  the  vendors  for  title  and  quiet  en- 
joyment [76]  were  by  the  respective  husbands  of  A.  and  B.  and  their 
wives  and  their  heirs  respectively,  and  by  P.  for  himself,  his  heirs,  etc., 
and  the  lieirs,  etc.  of  C,  his  deceased  wife.  There  was  also  a  covenant 
that  the  fines  levied  by  A.  and  B.,  and  their  husbands,  should  enure  to 
F.  his  heirs  and  assigns. 

After  the  death  of  A.  and  P.,  an  ejectment  being  brought  by  the  issue  claim- 
ing under  the  settlement  of  1771,  and  the  heirs  of  P.,  as  surviving  trustee, 
upon  exceptions  to  the  Judge's  direction  at  the  trial,  and  a  writ  of  error 
against  a  judgment  overruling  the  exceptions,  the  following  points  were 
determined,  1.  that  the  operation  of  the  deed  of  1794  was  to  convey  the  life 
estate  of  which  P.  was  seised  in  right  of  his  wife,  and  not  the  legal  estate 
in  fee  of  which  he  was  seised  as  trustee  for  A.  and  her  issue  ;  2.   that  the 
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piijoyment  of  F.  nncler  the  deed  (liiriiif;  tlio  life  of  A.  was  not  an  adverse 
possession;  and,  :i.  tliat  the  statute  of  hniitations  did  not  begin  to  run 
against  the  issue  of  A.  until  after  her  death. 
Held,  also,  that  an  ohjeetion  to  the  verdict,  as  ineluiliug  the  entire  interest 
in  the  lands  instead  of  one  third,  not  being  a  ground  of  exception,  could 
not  be  entertained  upon  the  writ  of  error ;  and,  semble,  that  this  mistake 
might  be  rectified  by  application  to  the  Court  below. 

• 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer  Chamber,  in 
Ireland,  afhrming  the  judgment  of  the  Court  of  King's  Bench,  in  a  certain  action 
of  ejectment,  brought  against  the  Appellant  in  the  name  of  Michael  Carpenter,  as 
feigned  lessee  of  the  parties  above  named  as  Respondents. 

The  ejectment  was  brought  to  recover  the  j)ossession  of  lands  in  the  county  of 
Fermanagh,  in  Ireland,  called  the  Callowhill  estate. 

The  demises  in  ejectment  were  laid  on  the  "id  of  May,  1814.  and  the  entry  and 
ouster  by  the  Defendant  on  the  two  following  days. 

The  land.s  had  been  before  and  were  at  the  time  of  the  execution  of  the  after  men- 
tioned deed,  [77]  the  estate  in  fee  of  Catherine  Smyth,  Anna  ilaria  Smyth,  and 
Elinor  Smyth,  as  co-heiresses-at-law  of  Edward  Smyth,  and  they  being  so  entitled 
thereto,  and  in  possession  and  enjoyment  thereof,  an  indenture  of  marriage  settle-" 
ment  by  way  of  lease  and  release,  bearing  date  on  the  21st  day  of  September,  1771, 
was  executed  on  the  occasion,  and  in  contemplation  of  the  intermarriage  of  Catherine 
Smyth,  who  was  then  of  age,  with  Patrick  Palmer,  since  deceased.  The  deed  was 
made  between  the  Eev.  Thomas  Palmer,  of  Glenmore,  in  the  county  of  Longford, 
Clerk,  and  Patrick  Palmer,  of  the  city  of  Dublin,  Esq.  barrister-at-law,  eldest  son 
of  the  said  Thomas  Palmer,  of  the  first  part ;  the  Eev.  James  Smyth,  of  Merrion 
Square,  in  the  city  of  Dublin,  and  Catherine  Smyth,  spinster,  eldest  daughter  of 
Edward  Smyth,  then  late  of  the  said  city  of  Dublin,  Esq.  deceased,  and  niece  of  the 
said  James  Smyth,  of  the  second  part ;  and  Robert  Waller,  of  Alanstown,  in  the 
county  of  Meath,  Esq.,  and  the  Rev.  Henry  Palmer,  of  Glenmore,  clerk,  of  the  third 
part. 

Reciting  that  Thomas  Palmer  was  then  seised  "^f  the  towns  and  lands  of  Corigena, 
and  part  of  the  lands  of  Lismacmurragh,  in  the  county  of  Longford,  under  a  lease  for 
the  lives  of  certain  persons  therein  mentioned,  with  a  covenant  for  perpetual  renewal 
thereof.  And  also  seised  of  the  town  and  lands  of  Glenmore,  in  the  said  county, 
for  the  lives  of  the  said  Thomas  Palmer,  and  Patrick  Palmer,  at  the -rents  and  under 
the  clauses  and  covenants  therein  mentioned,  and  that  the  said  Catherine  Smyth, 
and  also  Anna  Maria  Smyth  and  Elinor  Smyth,  spinsters,  daughters  of  the  said 
Edward  Smyth,  and  sisters  of  the  said  Catherine,  were  seised,  possessed  of,  and  en- 
titled unto  an  estate  in  fee-simple  of  and  in  the  lands  of  Callowhill.  and  other  lands 
[78]  therein  mentioned,  generally  called  the  Callowhill  estate,  situate  in  the  half 
barony  of  Knocking,  and  county  of  Fermanagh,  as  also  of  and  in  the  toll,  etc.,  in  co- 
parcenary, subject  to  a  chief  rent  of  £50  yearly,  payable  out  of  all  said  lands  and 
premises  to,  etc.  And  further  reciting  the  then  intended  marriage  between  said 
Patrick  Palmer  and  said  Catherine  Smyth,  and  that  the  said  Thomas  Palmer,  in 
consequence  thereof,  and  for  the  considerations  therein  mentioned  by  the  said  in- 
denture, granted,  bargained,  sold,  released,  and  confirmed  unto  the  said  Robert  Waller 
and  Henry  Palmer  all  and  singular  the  lands  of  Corigena,  and  Lismacmurragh  and 
Glenmore,  in  the  actual  possession,  etc.  to  hold  the  said  lands  of  Corigena  and  Lis- 
macmurragh, unto  the  said  Robert  Waller  and  Henry  Palmer,  their  heirs  and  assigns, 
for  the  lives  of  the  cestui  que  vies,  and  during  the  lives  of  such  other  persons  as  the  said 
premises  should  be  granted  or  renewed  for,  pursuant  to  the  covenant,  etc.  to  the  use 
and  behoof  of  the  said  Robert  Waller  and  Henry  Palmer,  their  heirs  and  assigns, 
subject  to  the  yearly  rents  and  covenants  in  the  said  indenture  of  lease  contained 
upon  the  trusts,  nevertheless,  and  to  and  for  the  uses,  intents,  and  purposes  therein- 
after mentioned,  and  declared  of  and  concerning  the  same  ;  and  to  hold  the  said  town 
and  lands  of  Glenmore,  etc.  to  the  uses  and  purposes  therein  declared  concerning 
same ;  that  is  to  say,  as  to  the  said  lands  of  Corigena  and  Lismacmurragh  to  the  use 
of  Thomas  Palmer,  his  heirs  and  a.ssigns,  until  such  marriage  .should  take  effect, 
and  from  and  after  the  said  marriage,  in  trust,  to  permit  the  said  Thomas  Palinei 
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and  liis  assigns,  to  take  and  receive  to  his  and  their  own  use,  the  clear  rents  and  profits 
of  said  lands  of  Coi-igona  and  Lisniactinirragh,  after  payment  of  the  head  landlord's 
rent,  and  lines  for  renewal  thereof  for  liis  life,  and  after  the  death  of  i'atrick  Palmer, 
whether  in  the  life  of  said  Thomas  Palmer,  or  after  liis  deatli,"iii  trust,  that  said 
Catherine   Smyth,  in  case   she  should   survive  said  Patrick   Palmer,  her   intended 
husband,  should  and  might  receive  thereout  an  annuity  or  yearly  rent  charge  of 
£G()  sterling.     And  from  and  after  the  death  of  said  Thomas  Palmer,  in  trust,  to  permit 
said  Patrick  Palmer  and  his  as-[79]-signs,  should  he  survive  said  Thomas,  to  take 
and  receive  to  his  and  tlieir  use  the  yearly  rents,  issues,  and  profits,  of  all  the  said 
leasehold  premises,  after  payment  of  the  head  rents  and  fines  for  renewal  payable 
thereout,  for  and  during  his  natural  life,  and  from  and  after  the  death  of  said  Patrick 
Palmer,  leaving  issue  two  or  more  children  of  said  marriage,  living  at  the  death  of 
said  Patrick  I'almer,  then  upon  trust  to  convey  and  assign  said  leasehold  interest 
of  Corigena  and  Lismacmurragh,  subject  to  tlie  said  annuity  of  £60,  and  to  pay  and 
dispose  of  tlie  rents  and  profits  tliereof  in  the  mean  time,  and  until  such  conveyance 
to  and  amongst  such  children,  or  to  the  issue  of  such  children,  and  in  case  such  children 
should  die,  leaving  issue,  in  such  manner,  at  such  times,  and  in  such  proportions, 
and  for  such  estates  as  the  said  Patrick  Palmer  should,  by  deed  or  will,  attested  by 
three  or  more  credible  witnesses  direct  and  appoint,  and  for  want  of  appointment  by 
him,  as  said  Catherine  should  in  like  manner  appoint,  and  in  default  of  appointment 
by  her,  then  as  said  trustees,  or  the  survivor  of  them,  should  by  deed  so  attested 
appoint,  and  for  want  of  any  such  appointment,  then  upon  trust  to  convey  and  assign 
same  to  such  issue,  share  and  share  alike,  as  tenants  in  common,  at  their  respective 
ages  of  twenty-one  years.    And  in  the  event  of  there  not  being  issue  of  the  said  mar- 
riage Uving  at  said  Patrick's  death  or   born  afterwards,  or  there  being  such  issue 
that  same  should  die  under  the  age  of  twenty-one  years  and  without  issue,  then,  in 
trust,  to  permit  the  said  Catherine  Smyth  and  her  assigns  to  take  and  receive  the  rents 
and  profits  of  said  lands  to  her  and  their  own  use  for  her  natural  life.     And,  in  case  ■ 
said  Catherine  shoidd  die  without  leaving  issue  by  said  Patrick,  or,  there  being  such, 
that  same  should  die  before  any  of  them  shoidd  be  of  age,  or  have  issue,  then  and  in 
such  case,  in  trust,  to  convey  the  said  leasehold  interest  of  Corigena  and  Lismac- 
murragh to  the  said  Patrick  Palmer,  his  heirs  and  assigns,  for  all  the  residue  of  the 
interest  therein.     And  as  to  the  said  lands  of  Glenmore,  in  trust,  to  permit  the  said 
Thomas  Palmer  to  take  and  receive  to  his  own  use  the  rents,  issues,  and  profits  thereof, 
for  his  life,  [80]  and  after  the  death  of  Thomas  Palmer,  in  trust,  to  convey  the  same 
to  the  said  Patrick  Palmer,  his  heirs  and  assigns,  for  the  residue  of  the  term  therein. 
By  the  same  deed  Catherine  Smyth  in  consideration  of  the  marriage  granted, 
released,  and  confirmed  unto  Robert  Waller  and  Henry  Palmer,  in  their  possession 
then  being,  and  to  their  heirs  and  assigns. 

All  her  said  part,  share,  and  proportion  of  and  in  the  said  lauds  of  CalloM'bill, 
together  with  the  premises  in  the  ejectment  mentioned. 

To  hold  the  said  Catherine's  part  of  the  lands,  etc.  subject  to  the  chief  rent  payable 
tliereout  unto  Robert  Waller  and  Henry  Palmer,  their  heirs  and  assigns,  to  their  use 
upon  the  trusts  and  subject  to  the  provisions,  limitations,  and  agreements  therein 
mentioned  and  limited.     That  is  to  say, — 

To  the  use  of  Catherine  Smyth  until  the  marriage,  and  after  such  marriage. 
To  the  use  of  Patrick  Palmer,  for  life,  without  impeachment  of  waste,  with 
remainder  to  the  use  of  Robert  Waller  and  Henry  Palmer,  their  heirs  and  assigns, 
during  the  life  of  Patrick,  in  trust,  to  preserve  contingent  remainders  with  remainder 
after  his  death.  To  the  use  of  Catherine  for  her  life,  in  case  she  should  survive  her 
intended  husband,  without  impeachment  of  waste,  with  remainder  to  the  said  trustees 
for  the  preservation  of  contingent  remainders  ;  and  from  and  after  the  death  of  said 
Catherine,  then,  in  case  there  should  be  issue  of  such  intended  marriage  one  cliild 
only,  then,  to  the  use  of  such  only  child,  and  the  heirs  male  of  the  body  of  such  only 
child  [81]  lawfully  issuing  ;  but  in  case  there  should  be  issue  of  the  intended  marriage 
two  or  more  children,  then  to  the  use  and  behoof  of  such  children,  in  such  manner 
and  shares,  and  for  such  estates,  and  subject  to  such  powers  of  appointment,  as  therein- 
before declared  of  and  concerning  the  said  lands  of  Corigena  and  Lismacmurragh,  in 
favour  of  the  children  of  said  intended  marriage,  and  in  default  of  such  issue  to  the 
use  of  Catherine,  her  heirs  and  a.ssigns  for  ever,  with  full  power  to  Catlierine  to  dispose 
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of  the  reversion  by  deed  or  will  in  writing,  attested  by  three  or  more  credible  wit- 
nesses, notwithstanding  her  coverture. 

And  by  this  deed,  the  saitl  trustees  were  empowered,  in  case  of  a  partition  being 
found  expedient  of  the  whole  of  the  said  lands  between  the  said  Catherine  Smyth  and 
her  two  sisters,  or  the  survivor  of  them,  or  in  case  of  a  sale  thereof,  to  join  in  such 
partition  or  sale,  as  the  case  might  be,  but  so  as  that  the  said  Patrick  and  Catherine, 
or  the  survivor  of  them,  or  in  case  the  said  Patrick  and  Catherine  should  both  be  dead, 
the  person  then  entitled  to  the  use  thereof,  or  the  guardian  of  such  person  if  then  a 
minor,  should  be  parties  to  every  such  deed  or  deeds  of  conveyance  necessary  to  be 
executed,  for  the  making  of  such  partition  or  sale  of  said  premises,  and  so  as  the  money 
arising  from  any  such  sale  of  the  said  Catherine's  proportion  of  said  lands,  should, 
as  soon  as  same  conveniently  could  be  done,  be  laid  out  at  interest  upon  real  or 
landed  security,  or  invested  in  the  purchase  of  some  permanent  interest  in  lands, 
with  such  consent  and  approbation  as  therein  mentioned  ;  such  purchase  or  security 
when  made  or  [82]  taken,  to  be  limited,  settled,  or  assured  to  the  uses,  intents,  and 
purposes  thereinbefore  declared  and  expressed  of  and  concerning  said  Catherine's 
share  and  proportion  of  said  lands  and  premises. 

The  deed  was  registered  pursuant  to  the  statute,  in  the  Registry  Office  in  Dublin, 
on  the  26th  of  October,  1771. 

The  marriage  took  effect,  and  there  was  issue  thereof  five  children,  Thomas  Palmer, 
William  Palmer,  Ann  otherwise  Anna  Maria  Palmer,  the  wife  and  afterwards  the 
widow  of  Leslie  Battersby,  Elinor  Palmer,  afterwards  the  wife,  and  now  the  widow 
of  Charles  Jones,  and  Elizabeth  Palmer. 

Patrick  Palmer  died  in  1776,  and,  after  his  death,  Catherine  Palmer  in  1778  inter- 
married with  her  second  husband,  the  Rev.  Joseph  Stock,  D.D.,  late  Bishop  of  Killalla, 
and  afterwards  died  in  May,  1805  or  1806. 

Neither  Patrick  Palmer,  nor  Catherine  his  wife,  ever  executed  the  power  of  appoint- 
ment as  to  the  Callowliill  estate. 

Robert  Waller  and  Henry  Palmer,  the  trustees  in  the  deed  of  marriage  settlement, 
were  both  also  dead  ;  of  those  trustees,  Robert  Waller  was  the  survivor  ;  he  died 
without  leaving  issue,  previous  to  the  day  of  the  demise  laid  in  the  ejectment,  and  the 
lessors  of  the  Plaintiff  Elizabeth  Waller,  Mary  Beaufort.  Mungo  Henry  Noble  Waller, 
Leonora  Mayne,  and  Leonora  Brabazon,  were  his  co-heir  and  co-heiresses  at  law. 

Anna  Maria,  the  second  daughter,  and  another  of  the  co-heiresses  of  Edward 
Smyth,  intermarried  with  Dr.  Newcome,  afterwards  primate  of  Ireland,  [83]  and 
Elinor  the  third  daughter  and  co-heiress,  intermarried  with  the  Rev.  Archdeacon 
Henry  Palmer,  clerk,  one  of  the  trustees  in  the  deed  of  settlement  of  the  21st  of 
September,  1771. 

It  appeared  in  evidence,  on  the  trial  of  the  ejectment,  that  Catherine  Smyth,  when 
she  executed  the  deed  of  the  21st  of  September,  1771,  was  of  the  age  of  twenty-one 
years. 

It  also  appeared,  and  was  admitted  on  the  trial,  that  the  children  of  Patrick  Palmer 
by  his  wife  Catherine,  were  born  at  the  respective  times  after-mentioned,  viz.  Elinor, 
born  26th  of  June,  1772,  of  full  age  26th  of  June,  1793  ;  Anna  Maria,  born  28th 
of  June,  177.3,  of  full  age  28th  of  June.  1794  ;  Thomas,  born  9th  of  July,  1774,  of 
full  age  9th  of  July,  1795  ;  Elizabeth,  born  22d  of  September,  1775,  of  full  age  22d 
of  September,  1796  ;  William,  born  15th  of  November,  1776,  of  full  age  15th  of 
November,  1797. 

The  husbands  of  the  respective  co-heiresses,  in  the  right  of  their  wives,  from  the 
time  of  their  respective  marriages,  continued  in  receipt  and  enjoyment  of  the  rents 
and  profits  of  the  lands,  which  were  for  many  years  principally  in  the  tenure  and 
occupation  of  William  Faussett,  the  father  of  the  Appellant,  as  tenant  of  the  co- 
heiresses and  subject  to  a  rent  payable  to  them,  or  to  their  trustees. 

In  Hilary  term  1793,  a  fine  comnie  ceo,  etc.  with  proclamations  in  the  accustomed 
form,  was  levied,  and  acknowledged  before  the  justices  of  the  Court  of  Common  Pleas 
in  Ireland,  by  .Joseph  Stock,  and  Catherine  Stock,  otherwise  Palmer,  otherwise  Smyth, 
his  wife,  unto  Theobald  Cooke  of  the  city  [84]  of  Waterford,  of  one  undivided  third 
part  of  the  several  lands  and  premises  of  Callowliill,  being  the  said  Catherine's  propor- 
tion thereof. 

Robert  Waller,  and  Rev.  Henry  Palmer,  the  trustees  in  the  deed  of  21st  of  Sep- 
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tember,  1771,  in  wlioiii  tlic  legal  estate  in  tlie  last  iiieiitioiied  tliird  of  the  lands. and 
premises  was  then  vested,  were  then  both  living,  but  did  not  join  in,  and  were  not 
parties  to  this  fine. 

At  the  time  of  the  acknowledgment  of  this  fine,  all  the  children  of  Catherine,  by 
Patrick  Palmer,  her  first  husband,  were  minors. 

A  similar  fine  appears  to  have  been  acknowledged  about  the  same  time,  liy  Dr. 
William  Newcome,  and  Anna  Maria  his  wife,  of  her  one  third  of  the  lands. 

Under  these  circumstances  a  contract  was  made  between  William  Paussctt,  and 
the  Rev.  Joseph  Stock,  and  the  Rev.  Williani  Newcome,  D.D.,  tlien  Lord  Bishop  of 
Waterford  and  Lismore,  and  the  Rev.  Henry  Palmer,  Archdeacon  of  Osscry,  the 
husbands  of  the  respective  co-heiresses  of  Edward  Smyth,  for  the  sale  to  Faussett  of 
the  fee  and  inheritance  of  the  estate  and  lands  of  Callowhill,  and  the  reversion  and 
estate  of  their  respective  wives  therein,  for  the  sum  of  £4000. 

Accordingly,  by  deed  of  lease  and  release,  bearing  date  the  31st  of  December, 
1793,  and  1st  of  January,  1794,  respectively,  purporting  to  be  made  between  the 
Right  Reverend  Father  in  God  William  Newcome,  Doctor  in  Divinity,  Lord  Bishop 
of  Waterford  and  Lismore,  and  Anna  Maria  Newcome,  otherwise  Smyth,  his  wife, 
the  Rev.  Joseph  Stock,  of  Delgaiiy,  in  the  county  of  Wicklow,  [85]  clerk,  Doctor  in 
Divinity,  and  Catherine  Stock,  otherwise  Pahner,  otherwise  Smyth,  his  wife,  and  the 
Rev.  Henry  Palmer,  of  the  city  of  Dublin,  clerk.  Archdeacon  of  Ossery,(the  said  Pllinor 
his  wife  having  previously  died.)  of  the  one  part,  and  William  Faussett,  of  Callowhill, 
in  the  county  of  Fermanagh,  Esq.  of  the  other  part  ;  the  said  William  Lord  Bishop 
of  Waterford  and  Lismore,  Anna  Maria  his  wife,  Joseph  Stock,  Catherine  his  wife,  and 
Henry  Palmer,  in  consideration  of  £4000,  in  three  equal  proportions  of  £1333  Gs.  8d., 
stated  to  be  severally  paid  to  each  of  the  said  grantors,  respectively  granted,  bargained, 
sold,  released,  and  confirmed  unto  said  William  Faussett,  in  his  actual  possession 
therein  recited,  then  to  be  by  virtue  of  the  lease  for  a  year  therein  recited,  and  to  his  heirs 
and  assigns,  all  that  and  those  the  said  lands  and  estate  of  Callowhill,  with  its  several 
subdenominations  aforesaid,  and  the  cu.stoms  of  the  fairs  thereof,  situate  and  being 
in  the  half  barony  of  Knocking,  otherwise  Knockinnie,  and  county  of  Fermanagh 
aforesaid,  as  also  the  toll  or  accustomed  moulter  of  that  part  of  William  Balfour's 
estate  situate,  lying,  and  being  in  the  manor  of  Laggan  and  Dresternan,  and  county 
of  Fermanagh  aforesaid,  and  the  reversion  and  reversions,  remainder  and  remainders 
yearly,  and  other  the  rents,  i.ssues,  and  profits  thereof,  and  of  every  part  and  parcel 
thereof,  and  all  other  the  appurtenances  in  the  nsually  technical  form  of  conveyances 
of  property  of  that  nature,  and  all  the  estate,  right,  title,  interest,  use,  trust,  inherit- 
ance, property,  claim,  and  demand  whatsoever,  either  at  law  or  in  equity,  of  them 
the  said  grantors,  and  each  and  [86]  every  of  them,  of,  in,  and  to  the  said  towns, 
lands,  tenements,  hereditaments,  and  premises,  and  every  part  and  parcel  thereof, 
together  with  all  documents  of  title  relating  to  the  same  ; — 

To  hold  to  said  William  Faussett,  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  said  William  Faussett,  his  heirs  and  a.ssigns,  for  ever  subject  to  the  before 
mentioned  yearly  rent  charge  of  £50. 

This  deed  contained  a  covenant  for  title  by  the  grantors,  viz.  William  Lord  Bishop 
of  Waterford  and  Lismore  for  himself,  and  Anna  Maria  his  wife,  and  for  his  and  her 
heirs,  executors,  and  administrators,  and  Joseph  Stock  for  himself,  and  Catherine 
his  wife,  and  for  his  and  her  heirs,  and  Henry  Palmer  for  himself,  his  heirs,  executors, 
and  administrators,  and  for  the  heirs  of  Elinor  Palmer,  otherwise  Smyth,  deceased, 
his  late  wife,  that  they  the  said  grantors,  or  some  of  them,  were  and  stood  lawfully 
and  absolutely  seised  in  their  or  some  of  their  demesne,  as  of  fee-simple  of  and  in  all 
and  singular  the  lands  and  ])remises  thereby  granted,  together  with  a  similar  covenant 
by  them  for  quiet  enjoyment,  without  eviction  or  disturbance  by  them,  or  any  person 
chiiming  under  them,  or  any  of  their  respective  wives  aforesaid,  or  the  heirs  of  the 
said  wives  respectively  ;  and  also  a  covenant,  that  the  fines  so  levied  by  the  said 
Dr.  Newcome  and  wife,  and  Dr.  Stock  and  wife,  should  enure  to  the  said  William 
Faussett,  his  heirs  and  assigns  ;  and  the  deed  was  registered  on  the  14th  of  March 
ISOl. 

On  the  28th  of  March,  1805,  a  deed  was  executed  between  Robeit  Waller,  as  sur- 
viving trustee  [87]  in  the  settlement  of  1771,  and  the  several  children  f)f  Catherine, 
by  Patrick  Palmer  her  first  husband,  reciting   the  deed  of  settlement,  and  a  deed 
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shortly  bt'furc  executed  by  the  said  Catherine,  whereby  she  had  aj)[)oiiited  the  hinds 
of  Corigena  and  Lismacmurragh,  to  and  amongst  all  the  children,  the  issue  of  the 
first  marriage,  equally  as  tenants  in  common,  and  whereby  the  said  Robert  Waller, 
as  such  surviving  trustee,  in  pursuance  of  the  appointment,  conveyed  the  lands  to 
the  said  several  children  and  their  heirs. 

And  on  the  28th  of  January,  1807,  by  a  further  deed  then  executed  between  the 
children,  the  issue  of  the  first  marriage,  and  Dr.  Joseph  Stock,  then  Lord  Bishop  of 
Killalla  and  Achomy,  and  Isaac  Homan,  Esq.,  reciting  the  deed  of  appointment,  and 
an  agreement  entered  into  between  the  said  children,  to  accept  certain  specified  sums 
from  their  brother  William,  in  lieu  and  satisfaction  of  their  respective  claims  and 
demands  on  or  out  of  the  said  Longford  estate,  whereby  the  lands  of  Corigena  and 
Lismacmurragh  were  conveyed,  in  pursuance  of  said  agreement,  to  the  said  Dr. 
Joseph  Stock  and  Isaac  Homan,  and  their  heirs,  in  trust  for  the  said  William  Pahner 
and  his  heirs. 

The  ejectment  which  gives  rise  to  this  appeal  was  brought  in  the  Court  of  King's 
Bench  in  Ireland,  upon  the  several  demises  before  mentioned,  as  of  Easter  term  18"20, 
to  contest  the  validity  of  the  Appellant's  deed  of  the  1st  of  January,  1794,  and  the  fine 
of  17'J.3,  to  bar  the  right  of  entry,  or  transfer  the  estate  of  the  lessors  of  the  Plaintiff, 
the  issue  of  the  said  Catherine  Smyth,  by  her  first  husband,  Patrick  Palmer,  in  re- 
mainder, [88]  after  the  death  of  their  mother,  and  their  trustee  under  the  deed  of  1 77 1 , 
in  their  mother's  third  part  of  the  lands  and  premises  in  the  ejectment  mentioned. 

The  several  demises  therein  were  laid  on  the  2d  of  May,  1814  ;  to  this  ejectment 
defence  was  taken  in  the  name  of  the  Appellant,  for  all  the  lands  and  premises  therein 
mentioned. 

Issue  being  joined  between  the  parties,  the  cause  came  on  for  trial  at  the  Spring 
assizes  1824,  in  the  county  of  Fermanagh,  before  the  Honourable  Richard  Jebb,  one 
of  the  Judges  of  assize,  and  a  special  jury  of  the  same  county. 

Upon  the  trial,  the  counsel  for  the  Defendants  in  error,  in  support  of  their  case, 
produced  and  gave  in  evidence  an  examined  copy  of  a  certain  bill,  filed  in  the  equity 
side  of  the  Exchequer  in  Ireland,  on  the  21st  of  July,  1818,  by  James  Palmer,  another 
of  the  lessors  of  the  Plaintiff,  against  the  Plaintiff  in  error,  Charles  Faussett,  with 
the  answer  of  the  Appellant  thereto,  whereby  he  admitted  that  Edward  Smyth  was 
seised  in  fee  of  the  lands  in  the  ejectment ;  that  he  had  died,  leaving  three  daughters, 
his  co-heiresses  at  law,  namely,  Catherine,  Anna  Maria,  and  Elinor,  his  only  issue  ; 
that  Catherine  had  been  first  married  to  Patrick  Palmer,  barrister  at  law,  who  had 
died  in  the  year  1776,  leaving  issue  by  the  said  Catherine,  five  children  ;  namely, 
Thomas  Palmer,  their  eldest  son,  William  Palmer,  Elinor,  afterwards  the  wife  of 
Charles  Jones,  Anna  Maria  Battersby,  widow,  and  Elizabeth  Palmer,  all  lessors  of 
the  Plaintiff' ;  that  the  said  Catherine  in  1778  had  married  her  second  husband,  the 
Rev.  Joseph  [89]  Stock,  D.D.,  late  Bishop  of  Killalla;  that  said  Anna  Maria  had 
married  the  Rev.  Dr.  William  Newcome,  and  the  said  Elinor  the  Rev.  Henry  Palmer. 
They  also  proved,  by  one  William  Mayne,  a  witness,  produced  on  the  trial,  that  Robert 
Waller  had  survived  his  co-trustee  in  the  deed  of  1771,  and  that  Robert  Waller  had 
died  in  180',),  leaving  the  lessors  of  Plaintiff,  Elizabetli  Waller,  Mary  Beaufort,  Mungo 
Henry  Noble  Waller,  Leonora  Mayne,  and  Leonora  Brabazon,  his  co-heirs  at  law. 

They  also  produced  andgave  in  evidence  the  deed  of  settlement  of  21st  of  September, 
1771,  executed  on  the  first  marriage  of  Catherine  and  Patrick  Palmer,  and  proved 
by  certain  entries  in  an  old  family  Bible,  and  other  documentary  evidence,  the  titne 
of  the  birth  of  the  said  Catherine,  to  shew  that  she  was  of  full  age  at  the  time  of  the 
execution  of  the  last-mentioned  settlement.  "i 

In  answer  to  the  case  so  made  for  the  Defendants  in  error,  the  counsel  for  the 
Plaintiff  in  error,  the  Defendant  in  the  action,  gave  in  evidence  and  relied  on  the  fine 
levied  and  acknowledged  by  Dr.  Joseph  Stock  and  Catherine  his  wife,  to  Theodore 
Cooke,  of  her  undivided  one  third  of  the  lands  and  premises  comprised  in  the  eject- 
ment, with  the  proclamations  in  the  usual  form  made  thereon  ;  the  deed  of  the  1st 
of  January,  1794,  conveying  the  whole  of  the  lands  to  William  Faussett,  the  father 
of  the  Appellant  ;  the  tvvo  deeds  of  the  28th  of  Marcli,  1805.  and  28th  of  January, 
1807  ;  and  certain  receipts  and  letters  of  some  of  tlu^  icssoi-s  of  Plaintiff,  witii  a  view 
of  showing  that  they  had  received  and  been  satisfied  [90]  fur  the  amount  of  their 
respective  shares  of  their  father's  property ;  and  after  reading  the  same  in  evidence, 
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they  piuv'cd  l.iy  a  uilm'ss,  (.'liarlcs  i'aiissctt,  tliat  William  Faussctl,  imiiicdiak'ly  after 
the  execution  of  the  deed  of  assignment  of  the  1st  of  January,  17^4,  had  been  put 
into  possession  of  all  the  lands  and  premises  thereby  conveyed  and  granted,  and  had 
so  continued  until  his  death,  and  that  the  Plaintifl'  in  error' was  his  only  son  and  heir 
at  law,  and  had  succeeded  to  the  possession  of  the  lands  on  his  father's  death,  and 
so  contiinied  till  the  time  of  the  trial  ;  and  they  rested  the  case  of  the  Plaintid'  in  error 
ui)on  the  evidence  before  stated,  and  insisted  and  reiiuired  tlu\  learned  Judge  to  tell 
and  direct  the  jury,  first,  that  the  fine  levied  by  Joseph  Stof'k  and  Catherine  his  wife, 
with  j)roclamations  made  thereon,  together  witli  the  deed  of  the  1st  of  January,  1794, 
and  the  continued  possession  of  the  grantee  thereundei',  and  those  deriving  under 
him,  without  any  claim  or  entry  within  due  time  to  avoid  the  fine  by  or  on  behalf  of 
the  lessors  of  the  riaintifi',  constituted  a  disseisin  of  Robert  Waller,  or  at  least  amounted 
to  evidence  upon  which  the  learned  Judge  ought  to  leave  it  to  the  jury  to  piresume 
that  there  had  been  such  a  disseisin,  and  if  so,  that  they  ought  to  find  a  verdict  for  the 
riaintifi'  in  error. 

The  learned  Judge  declined  to  give  such  direction  to  the  jury,  and,  on  the  contrary, 
held  and  gave  his  opinion  that  the  said  fine  had  no  legal  operation  to  afi'ect  the  title 
of  the  lessors  of  the  Plaintifl' :  that  in  point  of  law  there  was  no  evidence  given  on  the 
trial,  to  go  to  the  jury,  of  any  jjossession  in  the  grantee  of  the  deed  of  17'J1,  or  [91] 
those  deriving  under  him,  adverse  to  the  title  of  Robert  W'aller,  the  trustee  in  the  deed 
of  1771,  to  preclude  the  Plaintiffs  from  recovering  in  the  ejectment. 

An  exception  to  this  opinion  and  direction  was  taken  by  the  Plaintiff  in  error, 
which  formed  the  ground  of  the  first  exception  to  the  charge  of  the  learned  Judge 
on  the  trial. 

It  was  also  urged  on  the  trial,  for  the  Defendant,  that  from  the  execution  of  the 
deed  of  January,  17'J4,  and  possession  for  thirty  years  under  it  by  the  grantee,  there 
was  evidence  to  go  to  the  jury  to  presume  an  actual  ouster  of  Robert  Waller  by  his  co- 
trustee Henry  Palmer,  at  the  time  of  the  execution  of  the  deed  of  1794,  or  by  WiUiam 
Paussett  afterwards,  and  that  the  possession  of  William  Faiissett  during  his  life-time, 
and  of  the  Plaintiff'  in  error  since  his  death,  had  been  adverse  to  the  title  of  Robert 
Waller  and  his  heirs,  and  that  by  such  adverse  possession  the  entry  of  the  Plaintiff' 
had  been  barred  by  lapse  of  time  ;  but  the  learned  Judge  told  the  jury  they  were  not 
at  liberty,  from  the  evidence  given,  to  presume  any  such  actual  ouster  of  the  trustee, 
and  that  the  Plaintiff's  right  of  entry  had  not  been  barred  or  taken  away  at  the  time 
of  the  service  of  the  ejectment ;  and  to  this  part  of  the  charge  the  Appellant's  second 
exception  was  taken. 

It  was  further  urged  for  the  Defendant  on  the  trial,  that  there  was  evidence  on 
which  the  jury  were  at  liberty  to  presume  that  Robert  Waller,  the  trustee,  had  exe- 
cuted a  confirmation  of  the  deed  of  1794,  or  a  release  of  his  title  to  William  Faussett ; 
but  the  learned  Judge  told  the  jury  [92]  there  was  no  evidence  on  which  they  could 
so  presiune  ;  and  this  was  the  ground  of  the  App)ellant's  third  exception. 

Lastly,  it  was  urged  for  the  Defendant  on  the  trial,  that  the  conveyance  of  1794, 
having  been  executed  by  Henry  Palmer,  one  of  the  trustees  in  the  deed  of  1771,  had 
operated  to  convey  to  A\'illiam  Faussett  half  of  the  said  Catherine's  one-third  of  the 
lands,  the  legal  estate  wherein  had  been  vested  by  the  deed,  in  Henry  Palmer  and  his 
co-trustee,  Robert  Waller  ;  but  the  learned  Judge  gave  his  opinion,  that,  on  the  true 
and  proper  construction  of  the  deed  Henry  Palmer  by  the  deed  must  be  taken  and 
considered  to  have  passed  and  conveyed  only  the  share  and  proportion  of  the  lands 
which  he  had  derived  from  his  late  wife,  and  not  any  part  thereof  which  he  held  only 
as  a  trustee  for  the  lessors  of  the  Plaintiff  ;  and  he  accordingly  directed  the  jury  that 
the  deed,  though  so  executed  by  Henry  I'almer,  had  not  passed  to  the  grantee  the 
legal  estate  in  any  part  of  the  one-third,  which  had  been  settled  by  the  deed  of  1771, 
and  told  the  jury  that  the  only  question  for  their  consideration  was,  whether  Catherine 
was  of  age  at  the  date  of  the  execution  of  the  deed  of  settlement  of  1771,  or  not. 

To  this  part  of  the  charge  the  Appellant's  fourth  exception  was  taken. 

The  jury  upon  the  trial  gave  a  verdict  in  favour  of  the  Plaintiff'  for  the  undivided 
third  part  of  the  lands  comprised  in  the  ejectment.  The  counsel  for  the  Plaintiff'  in 
error  tendered  a  bill  of  exceptions  to  the  opinion  and  charge  of  the  Judge,  as  delivered 
by  him  on  the  trial,  which  was  duly  [93]  signed  and  sealed  by  the  learned  Judge, 
and  came  on  to  be  argued  before  the  Court  of  King's  Bench  in  Ireland,  when  the 
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exceptions  were  overruled  by  the  Court,  and  judgment  given  for  the  Defendants  in 
error. 

Upon  this  judgment  a  writ  of  error  was  lodged,  and  in  Hilary  term  1820,  was 
argued  before  the  Court  of  Exchequer  Chamber  in  Ireland,  by  which  court  the  judg- 
ment was  affirmed. 

From  this  decision  of  the  Court  of  Exchequer  Chamber,  the  present  wi'it  of  error 
was  brought. 

Eor  the  I'laintiff  in  error,  Sir  E.  iSugden  and  Mr.  Preston. 

The  ejectment  was  not  brought  within  twenty  years  after  the  title  of  the  lessfjrs 
of  the  Plaintiff'  claiming  the  legal  estate  accrued,  and  sufficient  facts  appear  in  the 
case  to  prevent  the  Defendants  in  error,  by  force  of  the  statute  of  limitations  of  the 
10th  of  King  Charles  the  first,  from  recovering  in  this  ejectment. 

The  fine  levied  by  Joseph  Stock  and  Catherine  his  wife,  in  Hilary  term,  in  the 
33d  year  of  the  reign  of  King  George  the  third,  with  proclamations  for  the  purpose 
of  conveying  the  estate  to  a  purchaser,  and  the  subsequent  declaration  of  the  nses 
thereof,  to  William  Faussett  and  his  heirs,  for  full  and  vahwble  consideration,  and 
actual  possession  of  the  said  William  Faussett  during  his  lifetime,  and  after  his  death 
of  the  defendant  under  such  title,  from  the  1st  of  January,  179-1,  without  entry  or 
claim  until  the  present  ejectment  was  brought,  was  sufficient  to  sustain  the  opera- 
tion of  the  fine,  and  afl'ord  to  the  Defendant  the  protection  of  the  statute  of  limita- 
tions against  Robert  Waller  and  his  heirs,  the  lessors  of  the  Plaintiff'. 

[94]  William  Faussett,  the  purchaser  for  full  value,  was  a  stranger  to  the  trusts 
of  the  deed  of  1771,  and  had  no  notice  thereof,  and  never  did  any  act  recognizing  the 
title  of  the  trustees,  and  as  the  fine  of  Hilary  term  33rd  George  the  third,  and  the 
deed  of  1794,  professed  to  convey  a  legal  estate  to  him,  he  had  a  right  to  suppose  that 
a  legal  estate  was  conveyed,  and  never  claimed  any  protection  from  the  estate  vested 
in  the  trustees  ;  he  therefore  entered,  claiming  the  legal  estate,  and  by  his  entry  and 
subsequent  possession  gained  such  a  sufficient  legal  seisin,  as  to  aff'ord  to  him  the 
protection  of  the  statute  of  limitation. 

William  Faussett  having  been  a  purchaser  for  valuable  consideration,  without 
notice  from  Joseph  Stock  and  Catherine  his  wife,  wlio  were  in  possession,  and  treated 
the  estate  as  their  own,  without  any  interference  of  the  trustees,  one  of  whom,  namely 
Henry  Palmer,  was  a  party  to  the  deed  of  1794,  and  the  execution  whereof  by  the 
said  Catherine  Stock  was  attested  by  Thomas  Palmer  her  eldest  son,  and  one  of  the 
cestuis  que  trust  of  the  said  deed  of  1771,  and  which  deed  was  also  attested  by  Mungo 
Henry  Noble  Waller,  one  of  the  lessors  of  the  Plaintiff'  in  the  ejectment,  the  Plaintiff' 
in  error  is  entitled  to  have  every  presumption  made  in  his  favour,  of  which  the  law 
will  allow  ;  it  ought  therefore  to  have  been  left  to  the  jury  to  say,  whether  under  all 
the  circuuLStances  they  would  not  presume  such  disseisin  or  adverse  possession  to  the 
title  of  Robert  Waller,  the  surviving  trustee  in  the  settlement  of  1771,  as  to  aff'ord 
William  Faussett,  and  the  Plaintiff'  in  error  deriving  title  under  him.  the  protection 
of  the  statute  of  limitations,  from  the  time  of  the  entry  [95]  of  William  Faussett, 
under  the  fine  and  conveyance. 

The  judgment  in  ejectment  was  for  the  entirety  of  the  lands  contained  in  the  settle- 
ment of  1771,  founded  upon  the  legal  title  of  the  heirs  of  Robert  Waller,  the  surviving 
trustee  named  therein,  although  Henry  Palmer,  to  whom  jointly  with  Robert  Waller 
the  legal  estate  had  been  conveyed  by  the  settlement  of  1771,  joined  in  the  conveyance 
of  1794,  and  thereby  severed  the  joint  tenancy,  and  passed  to  William  Faussett  the 
legal  estate  in  at  least  his  moiety  thereof. 

For  the  Defendants  in  error,  Mr.  Treslove  and  Mr.  Abbott. 

As  to  the  first  Ground  of  Exception :  The  fine  of  Catherine,  and  her  second  iiusband, 
was  inoperative  to  aft'ect  or  bar  tlie  title  and  riglit  of  entry  of  the  lessors  of  the  Plaintiff^, 
at  the  time  of  bringing  the  ejectment,  inasnmch  as  none  of  the  parties  to  the  fine  had 
any  legal  estate  in  the  lands,  at  the  time  of  levying  the  same,  or  at  any  time  after- 
wards. 

The  possession  of  the  grantee,  under  the  deed  and  conveyance  of  the  1st  of  January, 
1704,  cannot  be  considered  as  adverse  to  the  title  of  the  trustees  in  the  deed  of  1771, 
during  the  life  of  Catherine,  since  the  concurrence  with  her  then  husband,  being 
competent  to  transfer  her  life  estate  and  interest  in  the  lands  to  the  grantee,  by  their 
fine  and  deed,  and  conse(juently,  the  trustees  having  become  the  trustees  of  the  grantee 

248 


FAUSSETT  V.  CARPENTER  [l83l]  V  BLIGH  N.  S. 

after  the  execution  of  tlic  conveyance  of  17',)  t,  they  could  not  h;ive  entereil  or  disturbed 
the  possession  of  WilUaniFaussett,  and  those  deriving  under  him,  such  [96]  possession 
having  been  rightful,  and  not  adverse,  during  the  life  of  Catherine. 

It  is  indispensable  to  constitute  a  disseisin,or  evidence  on  which  it  maybe  presumed, 
that  the  possession  should  have  been  held  adversely  to  the  legal  title  in  the  lands. 

As  to  the  second  and  third  Groiuids  of  Exception  :  Presunijrtions  are  made  and 
authorized  by  the  law  only  in  support  of  rightful  possession,  and  never  to  efl'ect  a 
tortious  breach  of  trust,  in  destruction  of  the  rights  and  interests  of  rightful  owners. 

As  to  the  last  Ground  of  Exception  :  The  deed  of  January,  1794,  cannot  be  con- 
strued as  insisted  on  by  the  Apj^ellant  in  this  exception,  to  operate  to  pass  Catherine's 
third  part  of  the  lands  and  premises  thereby  conveyed,  which  was  then  vested  in 
Henry  Palmer,  jointly  with  Robert  Waller,  in  trust  for  the  uses  of  the  settlement 
of  1771,  without  violating  the  clear  and  manife.st  intent  and  object  of  the  parties  to 
the  deed,  deducible  from  its  language  and  the  covenants  therein  contained.  The 
manner  in  which  the  purchase  money  is  agreed  and  recited  to  be  paid  in  several  distinct 
and  equal  thirds  to  the  several  grantors  and  their  respective  wives,  or  in  their  right, 
and  the  omission  of  the  name  of  the  co-trustee  Robert  Waller,  in  the  conveyance, 
without  whose  concurrence  it  is  admitted  the  whole  of  the  trust  estate  in  the  thiid 
could  not  be  transferred  ;  and  the  rather,  as  such  construction  would  necessarily  make 
the  said  Henry  Palmer  guilty  of  a  gross  breach  of  tru.st  in  the  said  conveyance,  which 
the  law  never  will  suppose  or  admit  where  another  reasonable  con-[97]-struction, 
consistent  with  the  apparent  intent  of  the  instrument,  and  the  granting  parties 
therein  can  be  given  to  the  deed. 

The  following  cases  were  cited,  Croft  v.  Howell,  Plowden,  530  ;  Hulm  r.  Keylock, 
Cro.  Car.  200.  ;  Silly  v.  Silly,  1  Ventris,  260.  ;  Rowe  v.  Power,  2  B.  &  P.  N.  R.  1. ; 
Lowe  v.  Lord  Huntingtower,  note  to  Pycroft  v.  Gregory,  4  Russell,  532.  ;  Keene 
V.  Dearden,  8  East,  298.  ;  Maiden  v.  Menill,  2  Atk.  8.  ;  Dormer  v.  Parkhurst, 
3  Atk.  135.  141.,  2  Stra.  1105.;  Lewellyn  v.  Mackworth,  Barnard.  445.,  2  Atk.  40., 
2  Eq.  Abr.  579.  pi.  8. 

Lord  Wynford. — There  are  two  questions  in  this  case  :  first,  what  is  the  true  con- 
struction of  the  deed  of  1794  ;  secondly,  the  effect  of  the  statute  of  limitations.  It 
has  been  argued  for  the  Plaintiff's  in  error,  that  a  purchaser  takes  what  the  parties 
selling  and  conveying  assume  to  sell.  Adopting  that  view  for  the  purpose  of  argu- 
ment, let  us  see  what  is  the  intent  and  effect  of  the  deed  in  question.  Palmer,  and 
the  other  parties  entitled,  agree  to  sell.  From  the  whole  of  the  instrument  taken 
and  con.strued  together,  we  must  collect  whether  Palmer  intended  to  convey  that 
estate  only  which  belonged  to  him  in  right  of  his  wife — that  estate  w'hich  he  was 
entitled  to  convey, — or  whether  he  intended  also  to  convey  tliat  legal  estate  whicli 
he  held  merely  as  trustee,  and  in  which  lie  had  no  beneficial  interest.  There 
is  no  difficulty  in  the  case,  but  that  whicli  arises  from  this  union  of  two 
estates  in  Palmer  in  different  characters.  The  question  is,  what  does  he  intend  to 
convey  ?  Li  judging  of  the  object  of  a  deed,  a  [98]  court  of  justice  ought  not  to 
presume  that  the  party  conveying  intends  and  does  what  is  contrary  to  law,  when 
another  construction  may  be  put  upon  the  instrument, — a  construction  which 
makes  his  act  consistent  with  his  power  and  his  duty.  This  was  the  principle  of  con- 
struction submitted  to  us  by  the  counsel  for  the  Defendant  in  error.  Palmer  had  a 
right  to  convey  the  estate  in  which  he  had  a  beneficial  interest  ;  if  he  conveyed  more, 
he  did  wrong. 

Palmer,  as  the  husband  of  one  of  the  co-heiresses  of  Smyth,  was  probably  tenant 
by  the  curtesy.  His  wife  was  dead  ;  and  he,  together  with  Newcome,  and  his  wife, 
and  Stock  and  his  wife,  the  other  co-lioiresses,  conveyed  the  Callowhill  estate  to  Faussett 
in  consideration  of  £4000.  If  the  instrument  had  gone  no  further,  it  might  have 
been  supposed  that  they  meant  to  convey  the  entirety  ;  but  the  deed  goes  on  to  provide 
that  the  money  shall  })e  paid  in  three  equal  jiroportions,  £1330  Os.  8d.,  which  are  to 
be  paid  to  each  of  the  grantors  re.-ipectively.  Each  of  the  conveying  parties  takes 
his  proportion  of  the  price  ;  the  presumption,  therefore,  is,  that  each  sells  his  own 
proportion.  It  is  to  be  inferred,  also,  from  the  covenants  of  the  deed  for  title  and 
for  quiet  enjoyment,  that  Palmer  was  dealing  only  with  the  interest  which  he  had 
in  right  of  his  wife.  He  covenants  for  himself  and  her  heirs.  It  was  argued  by  Sir 
E.  Sugden,  that  the  form  of  the  covenants  affords  strong  ground  for  a  different  con- 
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struction,  because  they  go  to  the  entirety  of  the  estate.  Undoubtedly,  if  nothing 
is  regarded  but  the  words  of  the  covenants  taken  alone,  they  might  be  considered 
as  supporting  this  [99]  argument ;  but  the  whole  instrument  is  to  be  viewed  to- 
gether ;  and  upon  such  view  it  appears  that  each  of  the  parties  conveying,  covenants 
for  what  each  sells,  and  then  they  all  covenant  for  the  whole  of  their  interests.  It 
is  plain  that  Henry  Palmer  does  not  convey  the  estate  which  he  had  as  a  trustee, 
which  he  could  not  convey  without  a  breach  of  trust,  but  that  he  conveys  that  estate 
only  which  he  had  in  right  of  his  wife — that  estate  which  he  might  lawfully  convey. 

The  remaining  question  relates  to  the  statute  of  limitations.  If  the  objection 
made  on  that  ground  should  prevail,  it  would  be  in  vain  to  make  marriage  settle- 
ments, which  could  hardly  stand  good  beyond  the  lives  of  the  parties.  In  this  case, 
Catherine  vSmyth  had  an  equitable  interest  for  life  in  a  third  part  of  the  Callowhill 
estate :  after  her  death  it  was  limited  to  her  children.  She  had  lawfully  power  to 
convey  her  own  equitable  estate,  and  no  more.  That  estate  she  and  her  second 
husband,  Stock,  did  convey  to  Faussett,  who,  as  to  the  trustees,  stands  in  the  same 
relation  and  condition  as  Catherine ;  and  as  she  was  the  cesluy  que  trust  during  her 
life,  the  possession  of  her  assignee  of  that  interest  coidd  not  be  an  adverse  possession 
against  her  trustees.  It  has  been  argued  by  the  counsel  for  the  Plaintiff  in  error, 
that  there  may  be  cases  where  the  possession  of  the  cesluy  que  trust  may  be  adverse 
against  the  trustee.  If  there  are  such  cases,  they  must  be  confined  to  those  where 
the  cestuy  que  trust  has  denied  the  title  of  the  trustee.  That  is  not  the  case  here.  It 
is  also  argued,  that  the  conveyance  by  the  cestuy  que  trust  makes  a  difference  in  the 
relation  of  cestuy  [100]  que  trust  to  trustee.  That  is  not  so  here,  for  Faussett,  during 
the  life  of  the  cestuy  que  trust,  stood  in  the  same  relation  to  the  trustees.  They  were 
expressly  made  trustees  for  her  assigns  as  well  as  for  her.  Faussett,  therefore,  could 
not  hold  the  estate  by  wrong  until  after  her  death.  Until  that  time  the  possession 
could  not  be  adverse,  and  the  statute  did  not  begin  to  run. 

The  qviestion  of  form  not  having  been  raised  upon  the  exceptions,  it  is  unnecessary 
to  consider.  The  jurisdiction  of  a  court  of  appeal  is  confined  to  the  matter  of  the 
exceptions.  This  point  was  decided  in  a  case  which  occurred  in  tlie  Court  of  Ex- 
chequer Chamber  while  I  was  a  Judge. 

Lord  Tenterden. — The  effect  of  the  deed  of  1794  is  the  first  question  in  this  case. 
Palmer,  who  executed  that  deed,  had  some  beneficial  interest  in  the  estate  in  right 
of  his  wife  ;  in  what  particular  way — whether  as  tenant  by  the  curtesy  or  otherwise 
— is  immaterial.  He  had  also,  at  the  same  time,  a  legal  interest  as  trustee.  The 
question  is,  whether  this  deed  operated  as  a  conveyance  of  that  estate  only  to  which 
Palmer  was  beneficially  entitled,  or  whether  it  extended  to  that  estate  also  which 
he  held  as  trustee.  This  is  not  the  case  of  a  man  having  two  estates,  both  of  which 
he  may  innocently  convey.  The  question  here  relates  to  a  case  where  a  man  has 
two  estates — one  of  which  he  may  rightfully  convey,  the  other  of  which  he  cannot 
convey  without  fraud  and  a  breach  of  trust.  The  parties  to  this  conveyance,  1  am 
satisfied,  intended  only  to  convey  what  belonged  to  them  ;  and  among  them,  Henry 
Palmer  meant  to  convey  only  [101]  that  estate  which  belonged  to  him  in  right  of 
his  wife.  The  consideration  money  for  this  conveyance  was  £,1000,  of  which  one 
third  was  to  be  paid  to  the  Bishop  of  Waterford  and  his  wife,  one  third  to  J.  Stock 
and  Catherine  his  wife,  and  the  remaining  third  to  Henry  Palmer.  This,  of  itself, 
is  sufficient  to  shew  that  the  parties  intended  to  convey  only  what  belonged  to  them, 
and  this  supposition  is  confirmed  by  the  form  and  matter  of  the  covenants.  Each 
of  the  parties  covenant  for  themselves  and  those  who  claim  under  them.  Palmer 
covenants  for  himself,  his  heirs,  executors,  etc.,  and  for  the  heirs  of  Elizabeth  his 
wife.  He  there  refers  to  the  right  of  his  wife.  Again,  he  covenants  against  any 
incumbrance  by  his  wife,  etc.,  in  respect  of  his  wife,  her  heirs,  etc.  The  form  of  the 
covenants  shew  that  the  right  of  the  wife,  and  the  estate  depending  on  that  right, 
which  he  might  lawfully  convey,  were  only  considered.  The  Court  was  not  bound 
to  extend  the  construction  of  the  instrument  further  than  was  necessary  to  satisfy 
the  intent. 

Upon  the  question  as  to  the  statute  of  limitations,  it  is  to  be  observed,  tliat,  under 
the  deed  of  1771,  the  estate  vested  in  trustees  who  were  to  permit  Catherine  or  her 
assigns  to  take  the  rents  and  profits  of  her  third  part  during  her  life  ;  and  without 
deciding  upon  any  nice  distinction  as  to  legal  and  equitable  estates,  I  form  my  opinion 
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upon  the  groiiiid  that  it  is  iinjio.ssilik',  under  the  circumstances  (if  tiiis  case,  to  say, 
with  any  semblance  of  reason,  that  the  possession  of  the  assigns  of  Catherine  could 
be  considered  as  advei'se  to  the  right  of  a  trustee  having  a  legal  estate  subject  to  the 
right  [102]  created  by  that  equitable  assignment.  I  am,  therefore,  of  opinion  that 
the  judgment  should  be  affirmed,  and  advise  the  House  accordingly. 

As  to  the  point  of  form,  that  the  judgment  is  for  the  whole,  whereas  it  ought  to 
have  been  for  a  third  of  the  estate,  the  Court  below  has  the  power  to  prevent  tlu! 
Plaintiff"  in  the  action  from  recovering  more  than  that  part  of  the  estate  to  which 
his  lessors,  the  children  of  Catherine,  are  entitled. 

Judgment  atiirmcd,  with  £100  costs. 


[103]  IRELAND. 

EXCHEQUER  CHAMBEK. 


Samuel  Cooke,  Peter  Free,  and  Edward  Down, — Plaintiffs ;  John  Bishop 
of  Elphin,  and  the  Eev.  Thomas  Lloyd,  Clerk, — Defendants  [1831]. 

[Mews'  Dig.  V.  1254.     S.C.   2  Dow  &  CI.  247.     Cited  in  Rum^sey  v.  Nicholl,  1877, 

2  C.  P.  D.  184.] 

In  quare  impedit  for  a  vicarage,  the  Plaintiff  gave  in  evidence  a  seisin  of  the 
advowson  of  K.  in  Patrick  Barnwall,  under  whom  he  claimed,  and  pro- 
duced a  Regal  Visitation  Book,  dated  16th  of  October,  1633,  in  which 
appeared  the  following  entry  : — Henrlcus  Compton,  in  jure  civili  baccoreus 
ac  rerbi  Dei  prcedimtor,  admissus  fuit  ad  inserviend.  curce  animarum 
in  Ecclia  poll  de  Killglasse  per  Edwardum  Elpihin,  Eptlm.,  sexto  Oclobris 
1622.  In  all  the  entries  in  the  same  book,  where  a  party  was  admitted 
to  a  vicarage,  the  word  "  instUutus  "  was  used  after  the  word  "  admissus," 
and  in  all  but  one  instance  the  word  "  inductus  "  also.  Upon  a  trial  at 
bar,  the  Judges  directed  the  jury  that  "  this,  in  legal  construction,  was 
"  to  be  taken  to  mean  in  the  present  case  that  Henry  Compton,  in  the 
"  entry  named,  was  admitted  and  instituted  by  Edward  King,  the  then 
"  Bishop  of  Elphin,  to  the  vicarage  of  Kilglass,  on  a  presentation  by  some 
"  other  person  to  the  bishop  ;  and  that  the  only  question  for  the  considera- 
"  tion  of  the  jury  respecting  the  entry  was,  by  whom  the  presentation 
"  was  made  ;  and  that  if  upon  the  whole  of  the  evidence  the  jury  should 
"  believe  that  such  presentation  of  H.  C.  was  made  by  Patrick  Barnwall, 
"  and  that  the  advowson  of  the  vicarage  had  been  originally  appendant 
"  to  the  rectory,  and  had  not  been  disappended  therefrom,  they  shoidd 
'■  find  a  verdict  for  the  Plaintiffs."  [104]  The  Defendants  having  excepted 
to  this  direction  of  the  Judge  :  Held,  that  it  was  a  misdirection,  and  a 
venire  de  novo  awarded. 

This  case  arose  out  of  an  action  of  quare  imped  it,  whichwds  brought  by  the  PlaintifTs 
in  error  clainung  the  right  of  presentation  to  the  vicarage  of  Kilglass,  in  the  county 
of  Roscommon  in  Ireland,  and  in  the  diocese  of  Elphin. 

The  declaration  contained  two  counts. 

The  first  count  stated, — For  that  whereas  Sir  Patrick  Barnwall,  Knight,  here- 
tofore, to  wit,  on  the  4th  day  of  October,  in  the  year  of  our  Lord  1622,  to  wit,  at  Kil- 
glass, in  the  county  of  Rf)scommon  aforesaid,  was  seised  in  his  demesne  as  of  fee  of 
and  in  the  rectory  of  Kilglass,  with  the  appurtenances,  in  the  county  of  Roscommon 
aforesaid,  together  with  the  advowson  of  the  vicarage  of  the  said  church  of  Kilgla.ss 
first  above  mentioned,  which  did  and  dotli  now  belong,  and  was  and  is  thereuntor 
appendant ;  and  being  so  seised  of  the  said  rectory  of  Kilglass,  with  the  advowson 
of  the  said  vicarage  of  Kilglass,  with  the  appurtenances,  and  the  said  Sir  Patrick 
Barnwall  being  so  seised  in  manner  and  form  aforesaid,  the  said  church  of  Kilglass 
became  vacant ;  and  being  so  vacant,  the  said  Sir  Patrick  Barnwall,  on  the  4th  day 
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of  (Jctober,  in  the  year  IG'22,  presented  to  the  said  chureli  one  Henry  Compton,  his 
clerk,  who  was  on  such  presentation  admitted,  instituted,  and  inducted  to  the  said 
church  of  Kilglass  in  the  time  of  peace,  in  the  reign  of  King  James  the  First,  late 
king  of  Ireland,  to  wit.  at  Kilglass  aforesaid,  in  the  county  aforesaid.  (The  title, 
as  deduced  [105]  from  Sir  Patrick  Barnwall  to  the  Plaintifl's,  was  then  set  forth.) 

The  count  then  concluded  thus  : — Whereupon  and  whereby  the  said  Plaintitt's 
then  and  there  became,  and  were,  and  from  thence  hitherto  have  been,  and  still  are 
seised  of  the  said  rectory,  and  of  the  advowson  of  the  said  church  of  the  vicarage  of 
Kilglass  aforesaid  as  appendant  to  the  said  rec^tory,  as  of  fee  and  right,  to  wit,  at  the 
place  and  county  aforesaid  ;  and  being  so  seised  of  the  said  advow.son  of  the  church 
aforesaid,  in  manner  aforesaid,  the  said  church  became  and  is  now  vacant  by  the 
death  of  the  Rev.  Henry  Mansergh,  late  incumbent  thereof,  (to  wit)  on  the  2Gth  of 
July,  in  the  year  1822,  to  wit,  at  the  place  and  county  aforesaid,  and  for  that  reason 
it  now  belongs  to  the  Plaintiffs  to  present  a  fit  person  to  the  church  aforesaid.  And 
the  said  Bishop  of  Elphin  and  the  Rev.  Thomas  Lloyd  unjustly  disturb  the  .said  Plain- 
tiff's therein  (to  wit)  at  Kilglass  aforesaid,  in  the  county  aforesaid. 

The  second  count  differed  from  the  first  only  in  stating  the  advowson  of  the  vicar- 
age to  be  in  gross. 

The  following  were  the  traverses  taken  by  the  Bishop,  upon  which  issues  were 
joined  : — 

First  traverse  to  first  count. — Without  this,  that  it  belongs  to  Plaintiff's  to  present 
a  fit  person  to  the  church  aforesaid,  of  the  vicarage  aforesaid,  in  manner  and  form 
as  in  the  said  first  count  is  supposed  and  alleged. 

Second  traverse  to  fir.st  count. — Without  this,  that  the  advowson  of  the  said  vicar- 
age of  the  said  church  of  Kilglass,  in  the  said  first  count  mentioned,  is  appendant, 
and  belongs  to  the  rectory  of  the  said  parish  of  Kilglass,  in  the  said  first  [106]  count 
mentioned,  in  manner  and  form  as  therein  is  supposed. 

Third  traverse  to  the  first  count. — Without  this,  that  Matthew  Barnwall,  in  the 
said  first  count  styled  Viscount  Barnwall  of  Kingsland,  was  seised  of  the  advowson 
of  the  vicarage  of  the  church,  in  the  said  first  count  mentioned,  in  manner  and  form 
as  in  the  said  first  count  mentioned. 

Fourth  traverse  to  first  count. — Without  this,  that  Henry  Compton,  in  the  said 
first  count  named,  was  admitted  and  instituted  into  the  church  therein  mentioned 
at  the  presentation  of  Sir  Patrick  Barnwall  therein  named,  in  manner  and  form  as  in 
the  said  first  count  mentioned. 

First  traverse  to  second  count. — Without  this,  that  it  belongs  to  the  Plaintitt's  to 
present  a  fit  person  to  the  church  aforesaid  of  the  vicarage  aforesaid,  in  manner  and 
form  as  in  the  said  second  count  is  supposed. 

Second  traverse  to  second  count. — Without  this,  that  the  Plaintiff's  have  been 
and  now  are  seised  of  the  said  advowson  of  the  said  church  of  the  vicarage  of  Kilglass 
aforesaid,  in  the  second  count  mentioned,  as  of  an  advowson  in  gross  by  itself  as  of 
fee  and  right,  and  in  manner  and  form  as  therein  is  supposed  and  mentioned. 

Third  traverse  to  second  count. — Without  this,  that  Mattliew  Barnwall,  in  the 
said  second  count  styled  Viscount  Barnwall  of  Kingsland,  was  seised  of  the  advowson 
of  the  vicarage  of  the  church  in  the  said  count  mentioned,  in  manner  and  form  as 
in  the  said  second  count  mentioned. 

Fourth  traverse  to  second  count. — Without  this,  that  Henry  Compton,  in  the 
said  second  count  mentioned,  was  admitted  and  instituted  into  the  church  therein 
mentioned, atthe  presentation  of  [107]  Sir  Patrick  Barnwall  therein  named,  in  manner 
and  form  as  in  the  said  second  count  mentioned. 

Issues  similar  to  the  first  and  second  joined  on  the  Bishop's  plea,  to  the  said  two 
counts  respectively,  were  also  joined  on  the  plea  of  the  Defendant  Thomas  Lloyd. 

The  Plaintiffs  upon  the  trial  prodticed  in  evidence  : — 

Letters  patent,  dated  the  IGth  of  September,  14th  of  James  the  First,  IGlCi.  by 
which  James  the  First  granted  to  Sir  Patrick  Barnwall.  and  his  heirs,  (among  other 
things)  "  the  rectory  of  Clontwoyskert  and  Ballylege,  in  the  said_  county,  which  are 
gathered  annually,  on  an  average,  three  couples  of  grain  at  the  rate  of  10s.  yearly 
each  by  valuation  thereof,  except  tlie  alterages  there,  whicli  also,  by  valuation  thereof, 
are  yearly  13s.  4d. ,  which  are  .\Li.0TTEt)  for  the  curate's  stipend,  and  for  the  re-edittca- 
tion  and  reparation  of  the  church  ;  and  also  the  rectorv  of  Killglasse,  and  the  tithes 
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of  the  rectory  of  Killglasse,  in  said  county,  wliich  extend  into  the  vilhigc  and  fields 
of  Killglasse,  and  other  villages  late  wastcil,  and  yearly,  on  an  average,  are  gathered, 
by  four  couples  of  grain,  at  the  rate  of  KJ.s.  yearly,  by  valuation  thereof,  except  the 
alterages  there,  which  also,  by  valuation,  are  worth  yearly  6s.  <Sd.  with  two  couples 
which  are  .M.LOTTED  for  a  CUKATe's  stipenh.  and  for  the  rejiaration  of  thi^  cliureh  there, 
etc.  :  also  the  advowsons.  jiresentations,  rights  of  ]>a-trona.ge.  and  fici^  disposal  of  all 
and  every  of  the  vicarages,  and  also  all  and  every  of  the  oblations,  obventions,  fruits, 
profits,  alterages,  stricks,  sokes,  jurisdictions,  mills,  tolls,  warrens,  minories,  quarries, 
rents,  and  services,  as'well  of  liberties  of  customs,  tenements,  labours  of  tenants,  farm 
fees,  farm  annuities,  heriots,  fines,  [108]  amerciaments,  courts  leet  and  visitation, 
frank-pledges  belonging  or  appertaining,  fairs,  markets,  tolls,  tholsel,  customs,  rights, 
jurisdictions,  franchises,  immunities,  privileges,  profits,  commodities,  advantages, 
emoluments  and  hereditaments  whatsoever,  with  the  whole  of  their  appurtenances, 
known,  acknowledged,  or  esteemed,  situate,  lying,  and  being  forthcoming,  growing, 
or  arising  out  of,  in,  or  within  the  said  late  priories,  monasteries,  rectories,  lands,  tene- 
ments, and  other  hereditaments  aforesaid,  and  the  other  premises  above  granted  by 
these  presents,  or  any  of  them ,  in  whatsoever  manner  belonging,  incident,  or  appendant , 
or  as  members,  parts  or  parcels  of  the  premises  above  granted  by  these  presents,  or 
any  of  them,  or  at  any  time  before  this  esteemed,  known,  taken,  occupied,  or  reputed  ; 
and  also  our  reversion  and  reversions,  remainder  or  remainders  of  all  and  singular 
the  premises  above  granted,  and  parcels  of  any  of  them  dependant  or  expectant  of, 
in,  or  above  any  gift  or  gifts,  concession  or  concessions,  demise  or  demises  whatever 
or  whatsoever  of  the  premises,  or  any  of  them,  before  this  made  or  granted,  being  of 
record  or  not  of  record,  and  all  and  singular  the  rents  and  annual  profits  whatsoever 
reserved  )ipon  any  demises  or  concessions  of  the  premises,  or  any  of  them,  before  this 
made,  and  the  rents  and  profits  as  well  casual  as  annual  of  all  and  singidar  the  [jremises 
by  these  presents  above  granted,  and  every  parcel  thereof  ;  and  further,  of  our  more 
abundant  and  special  grace,  from  certain  knowledge  and  mere  motion,  witli  the  a.ssent 
of  the  aforesaid,  we  have  granted  and  confirmed,  and  by  these  presents  for  us.  our 
heirs  and  successors,  do  give,  grant,  and  confirm  to  said  Patrick  Barnwall,  [109] 
Knight,  his  heirs  and  assigns,  the  aforesaid  late  priories,  monasteries,  rectories,  tithes, 
tenements,  lands,  and  all  and  singular  the  premises  above  granted  by  these  presents, 
and  each  parcel  thereof,  with  its  appurtenances,  and  our  whole  right,  title,  state  and 
interest  wheresoever  of,  in,  or  to  the  premises  before  granted,  paying  yearly,  etc.,  and 
yielding  and  giving  yearly  all  and  singular  procurations,  CUR.^tes'  stipends,  pensions, 
rents,  services,  and  all  other  charges  as  well  ordinary  as  extraordinary,  arising  out  of 
the  premises  or  any  part  or  parcel  thereof. 

The  Plaintiff's  then  gave  in  evidence  a  Regal  Visitation  Book  of  the  diocese  of  Elphin, 
dated  the  10th  of  August  1615,  and  read  thereout  tlie  following  entry  : — 
"  Rectorise  pertineiites  ad  monasterium  dc  Clontusgertty  : 
"  Rectoria  de  Clontusgertty  "| 
"  Rectoria  de  Killtivnan 
"  Rectoria  de  Killglass 
"  Rectoria  de  Bamblyn 
"  Rectoria  de  Killgefyn 
"  Rectoria  de  Clontberna 

Another  Regal  Visitation  Book,  dated  the  16th  of  October,  1G33,  and  read  there- 
out the  following  entry  : — 

"  Curat  de  Killglasse,  value  40s.  per  annum. — Deus  Compton,  Curat,  compt.  ext." 

And  also  the  following  entry  : — 

"  Henricus  Compton,  in  jure  civili  Baccareus  ae  verbi  Dei  prtedicator,  admissus 
"  fuit  ad  inserviend.  curaj  anlmarum  in  ecclia  poll  de  Killglasse  per  Edwarduin  Elphin, 
"  epilm.  sexto  Octobris.  16"2'2." 

[110]  The  Plaintifl's  then  gave  in  evidence  an  Inquisition,  post  mortem,  finding 
that  Sir  Patrick  Barnwall  died  11th  of  January,  16'22,  that  Nicholas  Barnwall  was 
his  son  and  heir,  and  was  thirty  years  old  at  his  father's  death.  • 

The  I^laintift's  then,  by  a  witness,  proved  the  pedigree  of  the  Barnwall  family  as  in 
the  declaration  stated,  and  tliat  the  several  members  of  that  family  in  the  declaration 
named  were  persons  professing  the  Roman  Cathohc  religion,  until  the  jieriod  of  the 
confor)iiitv  of  Matthew  Lord  Viscount  Barnwall.  and  also  the  extinction  of  thefiniit- 
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ations  prior  to  that  wliich  vested  in  Matthew  Lord  Viseount  Barnwall  as  in  the 
decharation  stated. 

The  Plaintiffs  then  proved  the  deed  of  the  21st  of  July,  1698,  in  the  declaration 
mentioned,  whereby  Nicholas  Lord  Viscount  Barnwall  of  Kingsland  granted  and 
released  to  Lord  Rosse,  Lord  Kingston,  and  Christopher  Barnwall,  and  their  heirs 
(inter  alia) 

All  that  and  all  those  the  manors,  castles,  towns,  lands,  and  licreditanients  of 
Clontoskert  and  Ballylege,  Glontoorkert,  Magher,  Ballinderry,  the  ferry  of  Ballylege, 
half  a  cartron  and  half  a  greeve  in  Currowbane,  half  a  quarter  in  Carroward,  half  a 
quarter  in  Carrowinaning,  one  cartron  in  Lisgolibin,  Clonerick  two  greeves,  Dowhill 
one  cartron,  the  greeve  of  Bumlin,  the  tithes  and  rectories  of  Clontoskert  and  B< 


allv- 


lege,  the  moiety  of  the  rectory  and  tithes  of  Killglasse,  the  moiety  of  the  rectory  and 
tithes  of  the  parish  of  Killgefin,  and  twenty  acres  glebe  land  therein,  the  moiety  of  the 
whole  rectory  of  the  parish  of  Killevane,  alias  Killevan,  the  moiety  of  the  whole  rectory 
of  the  parish  of  Portreney,  the  moiety  of  the  tithes  both  [111]  great  and  small  of  the 
half  parish  of  Bumlin,  and  the  parish  of  Clonfelagh,  all  which  said  last  mentioned 
premises  are  situate  lying  and  being  in  the  county  of  Roscommon,  and  all  his  the  said 
Viscount  Kingsland's  lands,  tenements,  and  hereditaments  in  the  kingdom  of  Ireland, 
with  all  commons,  bogs,  lands,  tenements,  royalties,  fisheries,  waters,  water  courses, 
woods,  underwoods,  and  appurtenances  thereunto  respectively  belonging  or  apper- 
taining, and  all  his  the  said  Viscount  Kingsland's  estate  and  interest  in  law  and  in 
equity,  of,  in  or  to  the  said  lands,  tenements,  and  premises,  and  every  of  them,  of  all 
which  premises  the  said  Lord  Viscount  Ross,  and  Lord  Baron  Kingston,  and  Chris- 
topher Barnwall,  were  in  the  actual  possession  by  force  and  virtue  of  one  bargain  and 
sale  to  them  thereof  made  for  one  year  by  the  said  Lord  Viscount  Kingsland,  in  con- 
sideration of  5s.  .sterling  by  deed  indented,  bearing  date  the  day  next  before  the  day 
of  the  date  of  said  indenture,  and  of  the  statute  for  transferring  uses  into  possession. 

The  Plaintiffs  next  produced  a  visitation  book  of  the  diocese  of  Elphin,  of  the  year 
1725.  containing  {ijiter  alia)  the  entry  following  : — 

"  Kilglass. — Rect.  spect.  ad  Dom.  Vic.  Com.  Barnwall. — Reverend  Edward  Muns, 
vicarius. " 

Another  visitation  book  of  the  diocese,  for  1727,  containing  (inter  alia)  the  follow- 
ing entry  : — 

"  Kilglass. — Rect.  spec,  ad  Dom.  Vic.  Com.  Barnwall. — Reverend  Edward  Muns, 
"  vicarius." 

The  certificate  of  the  conformity  of  Matthew,  Viscount  Kingsland,  was  then  pro- 
duced, dated  the  8th  of  January,  1815,  and  enrolled  on  the  9th. 

The  Plaintiffs  then  produced  a  deed  of  convey-[112]-ance  to  them  from  Matthew, 
Lord  Barnwall,  of  the  rectory  and  advow.son  in  question,  and  a  fine  and  recovery 
of  the  rectory  and  advowson,  by  Matthew,  Lord  Barnwall. 

The  Defendants  gave  in  evidence  the  first  mentioned  Regal  Visitation  Book  of 
the  10th  of  August,  1615,  and  read  thereout  the  following  entry  : — 

"  Nomina  Vicariam  quas  Etiii  Laici  usurpant  quun  Nose  sequntur." 

Vicaria  de  Owran val.  24s. 

Vicaria  de  Killgefyn val.  20s. 

Vicaria  de  Bamlyn val.  20s. 

Vicaria  de  Clonibernan val.  20s. 

Vicaria  de  Killglass val.  20s. 

The  Defendants  then  gave  in  evidence  the  other  Regal  Visitation  Book  of  the 
16th  of  October,  1633,  and  rehed  upon  the  latter,  and  the  several  entries  therein, 
to  shew  from  the  context  that  the  last-mentioned  entry  of  the  admission  of  Henry 
Compton  to  serve  the  cure  of  souls  in  the  parish  church  of  Kilglass,  might  and  did 
apply  to  the  admission  of  Henry  Compton,  as  curate  to  the  curacy  of  Kilglass,  and 
that  it  did  not  in  this  case  necessarily,  or  in  legal  acceptation,  imply  a  presentation 
and  an  institution  of  the  said  Henry  Compton  to  the  vicarage  of  Kilglass. 

The  entries  in  the  book  of  1633  chiefly  relied  upon  by  the  Defendants,  were  the 
following : — 

"  '^^fv?'"/-^,  Co'i^Pton-  a  good  preacher  vicar  de   |  ^^.^^^^  ^^^y  jy.^-^.  p^^^^^^, 
"  Clonfinlagh,    Epus    confert  —  valet.     iVlll.    ]-  tor  ext 

"  sterling  per  annum."  | 
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"  Vicar  de  Shankill — Epfts  confert — valet  £1111.  stprling  ]icr  ;mniiin. — Idem 
Compton  vicar  conipt.  exlit.  inservit  curse  p'sonaliter. 

[113]  "  Curat,  tic  Kiilf^lass — val.  40s.  per  aim. — Deus  ('oiiij)ton  curat,  eoinpt.  ext'. 

"  Curat  de  Kilbride— val.  £lll  per  ann. — Idem  Compton  curat  conipt. 

"  Henricus  Compton  in  jure  Civili  Baccarevis  ac  verbi  Pra'dicator  adniis.su.s  fuit 
ad  inserviend.  curse  auimarum  inEccliapoli  de  Kilglass  perEdwardum  Elpliiii  Epiim 
— sexto  Octobris  1G"2"J. 

"  Et  admis.sus  fuit  ad  inserviend  curse  animarum  in  Eccliis  polls  de  Kilbride  et 
Derrin  Elphin  Dioc  per  prsfat.  Epum  X  Aprilis  1024:. 

"  Deus  Henricus  admissus  fuit  ad  vicariam  de  Shankill  Elphin  Dioc  et  institutus 
in  eandem  pr.  prsefat.  Epum  X  Nov.  1(J21  et  inductus  in  eandein  per  Erasmum 
Mattliew  Archinum.  Elphin  .30  Aprilis  1622. 

"  Admissus  et  institutus  fuit  in  vicariam  de  Clonfinlah  pr.  prsefat.  Epum  1 8  Januarii 
1()27.  Et  inductus  in  eandem  per  jjrijefat.  Erasmum  Matthew  septimo  Junii  Anno 
Dmi.  1628." 

To  shew  that  the  vicarage  of  Kilglass  was  stated  in  1633  to  be  an  impropriate 
vicarage,  the  following  entries  were  read  : — 


IMPROPRI.\TIONS. 


Valet  £L  star,  per  Annum. 


Valent  £XLV. 


Impropriat. 


[114] 


Comes  de  Clanricarde,    \ 
Prebend  de  Dromcliffe,   ) 
Comes  de  Clanricarde, 
Rector  de  Raharrow, 
Reot.  de  Artcarne, 
Sir  WiUiam  Usher, 
Vicar  de  Kiltevan,  £V. 
Vicar  De  Kilmian,  £V. 
Vicar  de  Raharrow,  £V. 
Vicar  De  St.  John's,  £V. 
Vicar  De  Killneny,  £V. 

GEORGIUS    CR.\FTON,    AR. 

Vicar  De  Resert  als  Insersnow  £111 — Vicar  De  Kill  M'Trenin  XLs. 
Vicar  de  Kill  M'Owen  XXXs. 

NICHOLAS    BARNWALL,    AR. 

Vicar  De  Clonibrenan,  Vicar  De  'J 

Killglasse        .        .        .        .    Kr  i     .  n-sr-s^-i- 

Vicar  De   KiUgeffin,    Vicar    de    ^  Valent  omnes  £XXX. 

Bondin   . 


le 

JOHN    CROFTON,    AR. 


Vicar  De  Lissenuffy 


XXs 


That  in  almost  every  case  where  the  vicarage  is  stated  to  be  impropriate,  curates 
only  appeared,  and  that  different  values  were  set  upon  the  impropriations  and  the 
curacies. 

The  following  entries  were  read  : — 

Imp.— Rector  de  Raharrow  et  Ardcarn,  val.  £45— Comes  de  Clanricarde. 

Imp.— Vicar  de  Raharrow.  val.  £5.— Sir  William  Usher. 

Curat  de  Raharrow,  val.  10s. — John  Browne. 

Imp. — Vicar  de  Killmion,  val.  .5s. — Sir  William  Usher. 

Curat  de  Killmion,  val.  10s.— John  Brown,  Curat  comp. 

Imp.— Vicar  de  St.  John,  val.  .5s.— Sir  John  Usher. 

Curat  de  St.  John,  val.  .5s.— John  Brown,  Curat  comp. 

[115]  Imp.— Vicar  de  Kilreny,  val.  £5.— Sir  William  Usher. 

Curat  de  Kilreny,  val.  10s.— John  Brown,  Curat,  comp. 

Imp.— Rectory  et  Vicar  of  Killride,  val.  £60.— Christopher  Delahyde  Arm. 

Curat  de  Killride,  val.  40s.— Henry  Compton,  Curat  comp. 

Imp.— Vicar  de  Kilm'Owen,  val.  30s.— Georgius  Crofton. 
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Curat  de  Kilm'Owen,  S.  Hawkes,  Curat. 

Imp. — Vicar  do  Clonhrenau     .     \  ,'     Nicliolas  Baruwall. 

Imp. — Vicar  de  KillwofHii  .     .  ,  ,..,,.  Do. 

,r' '      11-11  -     val.  omnesi.30       J  t-, 

Vicar  deKilglass j  Do. 

Vicar  de  Bi>mblyn      .     .     .     .     j  I  Do. 

Curat  de  Kilgl.\s.s,  val.  lUs.  llciuy  Coiii]jtijii,  Curat  cimip. 

That  tlie  titles  to  the  curacies  which  John  13rown,  S.  Hawkes,  and  Henry  Compton 
served,  were  only  "  admissions  "  to  serve  "  the  cure  of  souls,"  not  followed  by  any 
institution  or  induction. — The  following  entries,  stating  their  titles,  were  read  (viz.)  : — 
Joliannes  Brown  cUcus  Artium  Mag.,  Divini  verbi  Prredicator  admissus  fuit  ad  inser- 

viend  curce  animarum  in  Ecclis  pnhbus  de  Killuiian,  Kilreny,  Raharrow,  et  St. 

John's,  per  Elphin  Epuni,  20th  November,  1032. 
Samuel  Hawkes — Admissus  fuit  per  prefatum  Epum  ad  insei'vienduni  curre  animarum 

in  Ec-[116]-clia  parochiali  de  Aharnplish  et  Kilm.-Owen,  23d  January.  I(i2.5. 
Henry  Compton — Admissus  fuit  ad  inservienduni  euree  animarum  in  Ecclis  de  Kilride 

et  Derrin  Elphin  Dioc  per  prsefat  Epum,  x  Aprihs,  102-1. 

Et  admissus  fuit  in  inservienduni  curse  animarum  in  Parochia  Ecclia  de  Kil- 

Gi  ASS  per  Edwardum  Epum  de  Elphin  sexto  Octobris  1G22. 

To  shew  that  there  were  certain  vicarages  appropriated  to  spiritual  bodies,  the 
Defendants  read  the  following  entries  : — 

Vicar  de  Ogulach — Spect.  ad  Deean. 

Rector  and  Vicar  de  Asselyne — Spect.  ad  Decan. 

To  shew  that  in  all  these  cases  curates  only  appeared,  the  following  entries  were 
read : — 

Curat  de  Ogulagh,  val.  20s.     S.  Hawkes,  Curat  compt.  et  exht. 

Curat  de  Asselyne — Erasmus  Matthew  Curatus  coiript. 

To  prove  that  the  title  which  Samuel  Hawkes  exhibited  to  the  curacy  of  Ogulagh. 
was  only  an  admission  to  serve  the  cure  of  souls,  similar  to  that  of  Henry  Compton 
to  the  curacy  of  Kilglass,  the  following  entry  was  read  : — 

"  Et  admissus  fuit  per  prsefat  Epum  ad  inservienduni  curae  animarum  in  Ecclesia 
pch.  de  Ogulagh — 21st  of  December,  1629." 

That  the  title  which  Samuel  Hawkes  shewed  to  the  curacies  of  AhampUsh  and 
Killm.-Owen,  the  latter  of  which  is  stated  to  be  an  impropriate  vicarage,  were  also 
similar,  the  before-mentioned  entry  was  read  (viz.)  : — 

[117]  "  Admissus  fuit  per  prsefat  Epum  ad  inservienduni  curse  animarum  in  Ecclia 
"  Parochiali  de  Ahamplish  et  Killm.-Owen,  23  Julii,  1625." 

But  that  when  the  said  Samuel  Hawkes  appeared  as  vicar  of  the  vicarage  of  Creeve, 
tlie  titles  he  shewed  were  the  following  : — 

"  Institus  fuit  per  prsefatum  Epiim  ad  Vicariam  de  Creeve,  25  March,  1628." 

"  Et  inductus  ad  eandeiii  per  Henricum  Sharp  ex  mandato  prsefati  Erasmi  Mathew, 
"  Uth  October,  1628." 

To  shew  that  Samuel  Hawkes  in  the  first  part  of  the  book  of  1633,  is  described 
as  appearing  as  vicar  of  Creeve,  but  only  as  curate  of  Ogulagh,  the  following  entries 
were  read  : — 

Mr.  Samuel  Hawkes,  a  good  divine     "\ 
and  preacher        .        .        .        .      [  Clericus  Divini  verbi  Prsedicator 

Vicar  de  Creeve — Epus  confert  val.      j  confert  et  exht. 

£3  per  annum j 

Curatus  de  Elphini,  val.  £6. — Idem  Hawkes  Curatus  confert. 

Curatus  de  Ahamplish,  val.  iOs.  per  annum. — Idem  Hawkes  Curatus  confert 
exht. 

Curatus  de  Ogulagh,  val.  20s.  per  annum. — Idem  Hawkes  Curat  confert  et  exht. 

To  prove  that  in  some  instances  curates  appeared  in  the  case  of  spiritual  vicarages, 
where  vicars  also  appeared,  the  following  entry  was  read  : — 

"  Vicar  de  Calrea." — Idem  W.  Roycroft  compt.  et  exht." 

"  John  Hamilton  Clericus  in  Artibus  Mag.  verbi  divini  Prsedicator. — Curatus 
compt.  exht.  admissionem." 

To  prove  that  the  titles  which  William  Roycroft  shewed  to  the  vicarage  were  a 
presentation,  [118]  institution,  and  induction,  to  the  vicarage  at  Calrea,  the  entries 
of  the  presentation  by  King  James  the  First  of  the  said  William,  to  tlic  vicarage  of 
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Dniiiicliffe  and  C'alrea,  and  the  institution  and  induction  of  William  Koycroft  into 
tlie  latter,  on  the  "iOth  of  August,  1622,  and  the  2(Jth  of  September,  1022,  respectively, 
as  set  forth  in  the  latter  part  of  the  Visitation  Book  of  1(J33,  were  read  ;  and  to  shew 
the  title  which  John  Hamilton  had  to  the  curacy,  the  following  entry  was  read  : — 

"  Johannes  Hamilton,  C'lericus  Artium  Magister  divini  verbi  I'rivdicator  admissus 
■■  fuit  per  Epum  p]lphin  ad  inserviend  cura;  aniniarum  in  Eccliis  pnlibus  de  Drum- 
"  cliffe  et  C'alrea,  priiiio  Augusti,  1G;32." 

That  in  the  instances  also  of  the  spiritual  vicarages  of  Ahaskeragh  and  Killrowan, 
Florence  Nelly  was  instituted  and  inducted  to  those  vicarages,  and  that  Hugh  Lally 
also  appeared  as  curate  to  them,  but  was  admitted  only  ad  peragenduin  officium  Curati, 
and  that  different  values  were  put  on  these  vicarages  and  on  the  curacies  ;  the  several 
entries  in  the  book  of  1G33,  relating  to  the  said  parishes  and  curacies,  were  read. 

The  book  of  1G33  was  generally  relied  on  by  the  Defendants,  to  shew  that  the 
distinction  between  curates  and  vicars,  and  between  curacies  and  vicarages  was  main- 
tained throughout  ;  and  that  there  were  above  forty  instances  appearing  therein 
of  admissions  to  vicarages,  all  followed  by  institution  and  induction,  the  admissions 
of  the  curates  being  either  af/  inserriendurn  curce  animaru  mov  ad  peragenduvi  ofpcium 
curati — the  proper  words  under  different  circumstances  to  use  for  the  admission  of 
curates  ;  and  that,  therefore,  on  the  [119]  whole,  from  the  words  of  the  entry  relative 
to  Henry  Compton's  admission  to  serve  the  cure  of  souls  in  Kilglass,  no  necessary 
implication  or  legal  inference  existed  in  the  present  case,  that  he  was  presented,  ad- 
mitted, and  instituted  to  the  vicarage  of  Kilglass,  which  in  the  same  book  is  stated 
to  have  been  impropriate. 

The  Defendants  then  gave  in  evidence  books  from  the  office  of  first  fruits,  containing 
entries  of  all  collations,  institutions,  and  admissions  to  ecclesiastical  benefices  in  Ireland, 
made  by  the  several  archbishops  and  bishops,  from  which  they  read  and  gave  in 
evidence,  certain  entries  contained  in  the  books,  dated  the  22d  of  April,  1640  ;  27th  of 
April,  167-i  ;  17th  of  August,  1678;  3d  of  September,  1729  ;  30th  of  July,  1730  ;  of 
collations  by  the  bishop  to  the  vicarage  of  Kilglass.  And  they  proved  that  the  earliest 
Visitation  Book,  or  other  record  or  paper  to  be  found  in  the  registry  office  of  the 
diocese  of  Elphin,  was  a  certain  book  then  produced,  in  which  the  earliest  entry  is 
dated  the  2d  of  March,  1666. 

The  Defendants  further  gave  in  evidence,  a  book  of  titles  or  title  deeds  of  the 
diocese  of  Elphin,  bearing  date  in  1666,  and  which  contained  (inter  alia)  entries  of 
collations  by  the  bishop  to  the  vicarage  of  Kilglass  of  the  following  dates,  viz.  11th 
March,  1666,  21.st  March,  1740,  18th  February,  1750,  23d  September,  1780,  3d 
September,  1822. 

The  Defendants  also  gave  in  evidence  letters  patent  of  Charles  the  Second,  dated 
20th  of  January,  1665,  by  which,  among  other  things,  the  King  granted  to  Henry 
Lord  Viscount  Kings-[120]-land,  his  heirs  and  assigns  for  ever  (among.st  other  things) 
the  monastery  and  lauds  of  Clontuskert  one  quarter,  containing  fifty-nine  acres  pro- 
fitable land  plantation  measure,  and  twenty-eight  acres  unprofitable  (be  the  same 
more  or  less),  the  moiety  of  the  tithes  of  the  parish  of  Kilglass,  and  also  the  rectory 
of  the  half  parish  of  Bumlin  ;  and  also  the  tithes  of  the  parishes  of  Clontuskert,  etc. 
And  also  all  and  singular  castles,  etc.:  to  be  held  of  us,  our  heirs  and  successors,  as  of 
our  castle  of  Dublin,  in  free  and  common  socage  ;  yielding  and  paying  therefore  and 
thereout  yearly  unto  us,  our  heirs  and  successors,  at  the  receipt  of  our  exchequer 
in  our  said  kingdom  of  Ireland,  or  to  the  hands  of  our  vice-treasurer  or  general  receiver 
of  the  rents  and  revenues  of  our  said  kingdom  of 'Ireland,  for  the  time  being,  for  said 
monasteries  and  lands  of  Clontuskert  one  quarter,  the  yearly  rent  of  10s.  sterling  ; 
and  for  the  aforesaid  greve  of  land  in  Bumlin,  the  yearly  rent  of  Is.  8d.  sterling,  which 
said  several  rents  are  the  composition  rents  now  paj'able  to  us  thereout,  and  for  the 
said  moiety  of  the  tithes  of  the  said  parish  of  Kilglass,  and  the  said  rectory  of  the  half 
parish  of  Bumlin,  the  said  tithes  of  the  parish  of  Clontuskert,  etc.,  the  yearly  rent 
of  £6  10s.  3d.  sterling. 

The  Judges,  in  summing  up  the  evidence  given  on  the  trial,  stated  as  their  opinion 
to  the  jury,  that  upon  the  true  construction  of  the  letters  patent,  granted  by  James 
the  First,  Patrick  Barnwall,  the  patentee  therein  named,  was  seised  of  the  entire 
rectory  of  Kilglass.  Whereupon  the  counsel  for  the  Defendants,  on  behalf  of  the 
De-[121]-fendants,  excepted  to  the  opinion  of  the  Judges,  and  insisted  that  Patrick 
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Barnwall  was  not  seised  of  the  entire  rectory  of  Kilglass  by  virtue  of  the  patent.  The 
Judges  further  gave  it  as  their  opinion  to  the  jury,  that  the  advowson  of  the  vicarage 
aforesaid  should  by  intendment  of  hxw  be  taken,  etc.  to  be  appendant  to  tlie  rectory, 
unless  there  was  evidence  to  satisfy  the  jury  to  the  contrary,  to  which  opinion  of' 
the  Judges  the  counsel  for  the  Defendants  excepted.  The  Judges  further  gave 
it  as  their  opinion  to  the  jury,  that  if  at  the  time  of  the  execution  of  the  deed  of  1C98 
the  advowson  of  the  vicarage  was  in  Nicholas  Viscount  Barnwall,  party  to  the  deed, 
as  appendant  to  the  rectory,  the  Plaintiffs  under  and  by  virtue  of  the  deed,  and  the 
determination  of  the  previous  limitations  therein  contained,  and  of  the  conformity 
in  1815,  and  by  force  of  the  said  deeds  of  conveyance  of  the  30th  of  May,  1815,  and 
of  the  L'Oth  of  November,  1810,  made  to  them,  and  the  said  recovery,  were  seised 
of  the  said  advowson.  To  this  o])inion  of  the  Judges  the  counsel  for  the  Defendants 
also  excepted,  and  insisted  that  there  was  no  evidence  given  in  the  cause  that  Matthew 
then  Viscount  Barnwall,  who  so  conformed,  was  the  heir  at  law  of  Nicholas,  party 
to  the  deed  of  1G98.  And  that,  therefore,  the  Plaintiffs,  claiming  through  him,  could 
not  by  means  of  the  conformity  entitle  themselves  to  any  estate  in  the  advowson 
of  the  vicarage.  The  Judges  gave  their  opinion  to  the  jury,  that  if  they  believed 
that  at  the  time  of  the  ex-ecution  of  the  deed  of  1098  Nicholas  Lord  Viscount  Barnwall 
was  seised  of  the  entirety  of  the  rectory,  and  that  the  vicarage  was  at  such  time  ap- 
pendant thereto,  that  then  under  and  by  virtue  of  [122]  the  deed  of  1G98,  and  the 
evidence  of  the  pedigree  and  the  conformity  as  admitted  on  the  trial,  Matthew  Lord 
Kingsland  was  at  the  time  of  the  execvition  of  the  deed  seised  of  the  entirety  of  the 
advowson  of  the  vicarage  of  Kilglass,  to  which  opinion  of  the  Judges  the  counsel 
for  the  Defendants  excepted,  and  insisted  that  the  deed  of  1G98  conveyed  but  one 
moiety  of  the  rectory  and  tithes  of  Kilglass  ;  the  Judges  further  delivered  their  opinion 
to  the  jury,  that  the  entry  in  the  Regal  Visitation  Book  of  the  Ifith  of  October,  1().3.'5, 
which  is  in  the  words  and  figures  following  (that  is  to  say), — "  H?nrie>is  Compton, 
"  in  Jure  Civili  Baccareus  ac  verbi  Dei  prsedicator  admissus  fuit  ad  inserviend.  curae 
"  animarum  in  Ecclia  piMi  de  Kilglass,  per  Edwardum  Elphin  Epum,  sexto  Octobris, 
"  1G22,"  was  in  legal  construction  to  be  taken  to  mean,  in  the  present. case,  that  Henry 
Compton,  in  the  entry  named,  was  admitted  and  instituted  by  Edward  King,  the 
then  Bishop  of  Elphin,  to  the  vicarage  of  Kilglass  on  a  presentation  by  some  other 
person  to  the  bishop  :  and  that  the  only  question  for  the  consideration  of  the  jury 
respecting  the  entry  was,  by  whom  the  presentation  was  made  ;  and  that  if  upon 
the  whole  of  the  evidence  the  jury  should  believe  that  such  presentation  of  Henry 
Compton  was  made  by  Patrick  Barnwall,  and  that  the  advowson  of  the  vicarage 
had  been  originally  appendant  to  the  rectory,  and  had  not  been  disappended  therefrom, 
they  should  find  a  verdict  for  the  Plaintiffs.  Whereupon  the  counsel  for  the  Defend- 
ants excepted  to  the  said  opinion  of  the  Judges,  and  insisted  that  the  entry  in  the 
Regal  Visitation  Book  should  not  in  legal  construction  be  taken  in  tliis  case  to  mean 
[123]  that  Henry  Compton,  in  the  entry  named,  was  admitted  and  instituted  by- 
Edward  King,  the  then  Bishop  of  Elphin,  to  the  vicarage  of  Kilglass  on  the  presenta- 
tion of  some  other  person  to  the  bishop.  The  Judges  left  the  case  to  the  jury,  with 
the  direction  and  opinion  so  given  by  them,  and  excepted  to  by  the  counsel  for  the 
Defendants.  And  the  jury  gave  their  verdict  for  the  Plaintiffs,  and  found  that  it 
did  belong  to  the  Plaintiff's  to  present  a  fit  and  proper  person  to  the  church  and  vicar- 
age of  Kilgla.ss  :  that  the  advow.son  of  the  vicarage  belonged  to  the  rectory  of  Kilglass; 
that  Matthew  Lord  Viscount  Barnwall  of  Kingsland  was  seised  of  the  advowson  of 
the  vicarage  of  the  church  of  Kilglass  ;  that  Henry  Compton  was  admitted  on  the 
presentation  of  Sir  Patrick  Barnwall  ;  that  the  Plaintiffs  had  been  and  then  were 
seised  of  the  advowson  of  the  church  of  the  vicarage  of  Kilglass  as  of  fee  and  right ; 
that  Thomas  Lloyd  was  not  the  true  and  lawful  vicar  on  the  day  of  issuing  the  writ 
of  the  12th  of  November,  1822  ;  that  the  value  of  the  living  was  40s.  by  the  year; 
and  assessed  the  damages  of  the  Plaintiffs  at  £i  sterling.  And  upon  this  verdict 
judgment  was  given  by  the  Court  of  Common  Pleas  in  Ireland  in  favour  of  the  Plain- 
tiffs. A  writ  of  error  was  thereupon  brought  by  the  Defendants  in  the  Court  of 
Exchequer  Chamber,  and  that  Court  reversed  the  judgment  given  for  the  Plaintiffs 
by  the  Court  of  Common  Pleas,  and  directed  a  venire  de  novo. 

The  Plaintiffs  in  error  thereupon  brought  their  writ  of  error  returnable  in  parlia- 
ment to  reverse  the  judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland. 
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[124]  For  tlio  Plaintiffs  in  error,  The  Attorney-General  and  Mr.  Torriano. 

The  Judges  were  by  law  called  upon  to  give,  and  justified  in  giving,  to  the  jury 
their  construction  of  the  entry  relating  to  Henry  Coiupton,  and  from  the  frame  and 
language  of  the  charge,  it  appears  that  they  did  not  withdraw  from  the  jury  the 
question  of  construction.  The  exception  upon  which  the  judgment  of  .the  Court 
of  ('ommon  Pleas  was  reversed,  and  the  error  assigned  upon  that  exception,  do  not 
raise  the  objection  that  the  Court  withdrew  the  question  of  construction  from  the 
consideration  of  the  jury.  The  true  question  raised  by  the  exception  is,  whether 
the  Judges  had  in  their  direction  to  the  jury  put  a  correct  interpretation  upon 
the  entry,  not  whether  the  Judges  had  decided  that  the  question  of  construction 
was  for  the  Court  alone,  and  not  for  the  jury  under  the  direction  of  the  Court  to 
make. 

Taking  the  whole  charge  together  the  direction  of  the  Court  amounts  to  no  more 
than  this:  that  legally  the  entry  coupled  with  the  other  parts  of  the  case,  might 
bear  the  construction  in  question,  and  that  the  jury  might  legally,  under  the  circum- 
stances of  the  case,  put  such  a  construction  upon  the  entry.  The  direction  given 
by  the  Judges  was  proper,  and  if  the  question  of  construction  had  beoi  left  to  the 
jury  without  any  suggestion  from  the  Court,  they  might  legally  have  arrived  at  the 
same  conclusion. 

For  the  Defendants  in  error,  Dr.  Lushington  and  Mr.  Follett. 

The  Plaintiff's  have  shewn  no  title  in  themselves  to  present  to  the  vicarage  in  ques- 
tion. They  have  given  no  proof  of  any  seisin  of  the  advowson  in  anj'  one  under  whom 
they  claim. 

[125]  It  is  not  an  intendment  of  law,  in  the  absence  of  evidence  to  the  contrary, 
that  the  advowson  of  the  vicarage  of  Kilglass  was  appendant  to  the  rectory. 

The  advowson  of  the  vicarage  did  not  pass  to  Sir  Patrick  Barnwall  by  the  patent 
of  King  James. 

There  was  no  proof  that  Matthew  Viscount  Barnwall,  who  conformed  to  the 
Protestant  religion,  was  the  heir  of  Nicholas  Viscount  Barnwall  of  Kingsland,  party 
to  the  deeds  of  the  20th  and  21st  of  July,  1698,  and  who  is  alleged  by  the  Plaintiff's 
to  have  professed  the  popish  religion.  And  if  the  said  Matthew  Viscount  Barnwall 
of  Kingsland  was  not  the  heir  of  Nicholas,  his  conforming  to  the  Protestant  religion 
does  not  confirm  any  title  upon  the  Plaintiff's  claiming  through  him.  The  deed  of 
1G98  conveyed  but  one  moiety  of  the  rectory  and  tithes  of  Kilglass. 

The  jury  ought  not  to  have  been  told  that  the  meaning  of  the  entry  in  the  Regal 
Visitation  Book  of  the  Kith  of  October,  1G.33,  must  in  legal  construction  betaken 
to  mean  that  Henry  Compton  in  the  entry  named,  was  admitted  and  instituted  by 
the  then  Bishop  of  Elphin  to  the  vicarage  of  Kilglass,  on  the  presentation  of  some 
other  person  to  the  bishop  ;  and  that  the  only  question  for  the  consideration  of  the 
jury  respecting  the  entry  was,  by  whom  the  presentation  was  made.  In  legal  con- 
struction, the  entry  in  question  ought  not  to  be  taken  to  have  such  meaning. 

The  jury  ought  to  have  been  told  to  compare  and  weigh  that  entry  with  the  other 
evidence  in  the  cause,  and  to  have  given  their  ojiinion  upon  the  effect  and  meaning 
to  be  attached  to  it. 

[126]  Lord  Tenterden. — The  effect  of  the  reversal  in  this  case  was  to  send  the 
cause  to  a  new  trial,  not  to  put  an  end  to  the  suit.  If  the  House  should  determine 
that  the  judgment  of  the  Exchequer  Chamber  should  be  affirmed,  the  right  will 
remain  to  be  determined  by  the  result  of  a  new  trial. 

Being  of  opinion  that  the  judgment  ought  to  be  affirmed,  I  shall  abstain  from 
expressing  any  opinion  as  to  the  right,  confining  my  observations  to  the  single  point 
before  us,  and  studiously  avoiding  the  expression  of  an  opinion  which  would  be  extras 
judicial,  and  which  might  be  quoted  as  indicating  my  view  of  the  case  upon  the  future 
investigation  of  this  very  important  case  when  it  is  again  brought  before  the  Court 
below. 

The  suit  was  prosecuted  by  the  Plaintiffs  in  error,  claiming  the  right  of  presenta- 
tion to  the  vicarage  of  Kilglass.  In  a  proceeding  of  that  kind  the  plaintiff  must  prove 
that  he  or  those  under  whom  he  claims  have  made  a  presentation  to  the  living.  This 
is  the  only  legal  evidence  of  the  right.  If  it  were  otherwise,  any  person  might  set  up 
a  claim  to  present  a  clerk  without  a  shadow  of  right,  and  contrary  to  reason  and  com- 
mon sense.     It  was  alleged  by  the  Plaintiffs,  in  order  to  shew  their  seisin,  that  Sir 
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P.  Barnwall,  under  whom  they  cliiiiiied,  Iwd  presented  Henry  Compton  tn  the  vicarage 
in  1622. 

Tor  proof  of  this  allegation,  an  entry  was  produced  from  the  Visitation  Book  of 
the  diocese,  dated  in  the  year  1633,  by  which  it  appeared  that  Henry  Compton  was 
admitted  "  ad  inscrviendum  curcn  anlmarum, ''  in  the  ehui-i-h  of  Kilglass  by  Edwaixl 
King,  then  Bishop  of  Elphin,  on  the  (Jth  of  October,  1622. 

Tliis  cause  was  tried  at  Inir  in  the  Court  of  Coin-[127]-mon  Pleas  in  Irehind.  Many 
points  arose  ;  exceptions  were  taken  to  the  directions  of  the  Judges  ;  and  being  ]nit 
on  the  record,  were  brought  liy  writ  of  error  Ijefore  the  Court  of  Pjxehequer  Chamber 
in  Ireland,  and  now  before  this  House.  The  exceptions  were  to  various  matters  ; 
but  as  one  exception  alone  has  been  the  subject  of  argument  at  the  bar  of  the  House, 
I  propose  to  confine  myself  to  that  exception.  The  direction  of  the  Judge  was,  that 
the  entry  in  the  Regal  Visitation  Book  was,  in  legal  construction,  to  be  taken  to  mean 
that  H.  C.  was  adnutted  and  instituted  by  the  bishop  on  the  presentation  of  some 
other  person,  and  that  "  if  upon  the  whole  of  the  evidence  the  said  jury  should  believe 
"  that  such  presentation  of  the  said  Henry  Compton  was  made  by  the  said  Patrick 
"  Barnwall,  and  that  the  advowson  of  the  said  vicarage  had  been  originally  appendant 
"  to  the  said  rectory,  and  had  not  been  disappended  therefrom,  they  should  find  a 
"  verdict  for  the  Plaintiffs."  The  exception  was,  that  the  entry  in  the  Regal  Visitation 
Book  should  not  in  legal  construction  be  taken  in  this  case  to  mean  that  Henry  Comp- 
ton, in  the  entry  named,  was  admitted  and  instituted  by  Edward  King,  then  Bishop 
of  Elphin,  to  the  vicarage  of  Kilglass  on  the  presentation  of  some  other  person  to  the 
bishop.  The  Judges  left  the  case  to  the  jury,  with  the  direction  and  opinion  so  given 
by  them,  and  excepted  to  by  the  counsel  for  the  Defendants.  It  was  urged  in  argu- 
ment at  the  bar,  that  this  was  not  a  precise  direction  in  point  of  law,  but  that  the 
whole  matter  was  left  indistinctly  to  the  jury.  In  my  opinion  the  objection  is  un- 
founded. For  nothing  can  be  more  precise  or  clear  than  this  direction  in  point  of 
law  as  to  the  construction  to  be  put  [128]  upon  the  entry.  The  question  then  arises, 
whether  the  right  construction  was  put  upon  this  entry  by  the  jury.  It  is  my  clear 
opinion  that  they  adopted  a  wrong  construction.  In  the  ordinary  forms  of  speech, 
the  admission  of  a  rector  or  vicar  is  differently  expressed  from  that  of  a  curate.  A 
curate  is  admitted  only  ;  a  vicar  is  instituted  also  and  generally  inducted.  The  dis- 
tinction is  clear  in  the  general  form  of  the  appointments.  Words  may  be  confounded 
in  this  as  they  are  in  many  other  instances.  But  in  the  ordinary  forms  of  speecli 
of  the  unlearned,  as  well  as  the  learned,  admission  is  the  word  peculiarly  applicable 
to  a  curate  and  institution  to  a  vicar. 

Looking  only  to  the  entry  itself,  I  should  be  of  opinion  that  the  true  construction 
had  not  been  put  upon  it,  unless  other  evidence  were  produced  to  shew  that  in  this 
instance,  contrary  to  usual  acceptation,  the  words  were  to  be  taken  in  the  sense 
ascribed  to  them  by  the  verdict.  On  this  account  much  of  the  argument  at  the  bar 
turned  upon  the  examination  of  the  other  entries  in  this  document  ;  and  it  becomes 
important  to  ascertain,  by  such  investigation,  whether  admission  "  ad  inserviendum 
"  curcB  animarum  "  means  institution  to  a  vicarage.  From  the  entries  in  the  Visita- 
tion Book  as  to  the  same  person,  in  1633,  we  find  that  he  was  admitted  to  the  curacies 
of  Kilglass,  Kilbride,  and  Denin  ;  but  to  the  vicarages  of  Shankill  and  Clonfinlagh 
he  was  not  only  admitted  but  instituted  and  inducted.  Looking  only  to  the  case 
of  this  individual,  we  find  two  instances  in  which  he  was  admitted  to  curacies,  and 
two  instances  in  which  he  was  instituted  and  inducted  into  vicarages.  Besides  the 
case  of  this  person,  in  examining  the  book,  I  have  found  about  twenty  [129]  instances 
in  which  admission  to  curacies  are  noted,  as  "  admissus  fuit  ad  inserviendum  curcB 
"  animarum,"  or  "  ad  peragendu.m  officium  curati,"  and  more  than  twenty  instances 
in  which  admissions  to  vicarages  are  set  down  as  "  inslitutus  fuit  in  vie.  et  inductus 
"  in  eandem,"  and  in  all  the  instances  but  one  the  institution  to  a  vicarage  is  followed 
by  induction.  The  exception  is  in  the  case  of  one  of  those  vicarages  which  are  noted 
as  being  usurped.  In  the  Visitation  Book  of  1615,  mention  is  made  of  the  vicarage 
as  being  then  usurped.  The  appointment  of  Henry  Compton  was  between  1615 
and  1633,  and  the  vicarage  of  Kilglass  is  one  of  those  which  are  stated  to  be  usurped 
by  Sir  Patrick  Barnwall.  The  vicarage  was  then  not  held  by  a  clergyman  ;  a  state 
of  things  which  it  would  be  difficult  to  understand,  if  it  had  not  been  reported  as 
usurped  by  Barnwall.     The  plain  meaning  of  the  statement  is,  that  he  had  usurped 
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wliat  bclungt'il  to  the  vicar.  The  rectory  was  then  in  the  crown,  and  farmed  by  Barn- 
wall,  to  whom  it  was  afterwards  granted.  In  the  Visitation  Book  of  ]()3;i,  Compton 
is  mentioned  as,  "  11.  Compton,  a  good  preacher,  vicarius  <Ik  Clanfinagh,"  etc.  ;  and 
this  agrees  with  the  entry  where  H.  Compton  is  represented  as  having  been  admitted, 
instituted,  and  inducted  into  that  vicarage.  Many  other  instances  arc  to  be  found 
in  these  books,  leading  to  the  same  conclusion  ;  and,  without  entering,  into  the 
subject  more  at  large,  these  are  the  reasons  which  induce  me  to  think  that  the  Judges 
of  the  Court  of  Common  Pleas  in  Ireland  have  put  a  wrong  construction  upon  the 
entry  in  question,  and  that  the  Court  of  E.xchecpier  Chamber  did  right  in  awarding 
a  venire  de  novo. 

Judgment  affirmed. 


[130]  IRELAND. 

EXCHEQUER  CIIAMBEIi. 


His  Majesty's  Attokney-Geneeal, — Plaintiff  (in  Error) ;  Thomas 
WiNSTANLEY, — Defendant  (in  Error)  [1831]. 

[Mews'  Dig.  i.  920.     S.C.  2  Dow  &  CI.  302.     See  R.  v.  Sedgwick,  1835,  2  C.  M.  & 
R.  603.     Auction  duty  was  abolished  by  8  &  9  Vict.  c.  15.] 

In  an  action  at  the  suit  of  the  King,  against  an  auctioneer  upon  the  bond  given 
to  make  returns  of  sales  by  auction,  held  upon  demurrer  to  the  sur- 
rejoinder, that  an  estate  which  has  been  mortgaged  by  a  person  who  has 
become  bankrupt,  and  is  sold  by  auction  by  direction  of  the  assignees, 
and  with  the  concurrence  of  trustees  appointed  to  sell  the  estates  to  dis- 
charge incumbrances,  etc.  or  with  the  consent  of  the  mortgagees,  is,  by 
the  statute  6  G.  4.  c.  1(5.  s.  98.,  exempt  from  the  auction  duty. 

This  writ  of  error  was  brought  upon  a  judgment  of  the  Court  of  Exchequer 
Chamber,  affirming  a  judgment  of  the  Court  of  Exchequer  in  a  cause  where  the 
Defendant  in  error  was  Defendant,  and  the  King  was  Plaintifl'. 

The  pleadings  before  the  Barons  of  the  Exchequer  were,  in  substance,  as  follows  : — 

A  scire  facias  was  issued  from  the  Exchequer,  in  Trinity  Terni  1827,  to  the  Chan- 
cellor of  the  county  palatine  of  Lancaster,  reciting  the  bond  of  Thomas  Winstanley, 
dated  at  Westminster  on  tlie>6th  day  of  July,  1826,  whereby  he  became  bound  [131] 
to  the  King  in  the  sum  of  £500,  payable  at  a  day  past. 

The  Defendant  prayed  oyer  of  the  writ,  and  of  the  return  therein,  which  were 
read  to  him  ;  he  also  prayed  oyer  of  the  bond,  and  of  the  condition  of  the  bond,  which 
were  severally  read  to  him.     The  condition  is  in  these  words  : — 

"  Whereas  by  an  act  of  parliament  passed  in  the  nineteenth  year  of  the  reign  of 
"  his  late  Majesty  King  George  the  Third,  every  person  using  or  exei-cising  the  trade 
■'  or  business  of  an  auctioneer  is  obliged  to  take  out  a  licence  for  that  purpose,  and 
"  to  give  security  by  bond  to  his  Majesty,  with  two  or  more  sufficient  sureties,  that 
"  he  will  within  six  weeks  after  each  and  every  sale  by  way  of  auction,  deliver  to  the 
"  person  appointed  to  receive  the  sanie,  an  exact  and  particular  account  in  writing 
"  of  the  total  amount  of  the  money  bid  at  each  such  sale,  and  of  the  several  articles, 
"  lots,  or  parcels  which  shall  have  been  there  sold,  and  the  price  of  each  and  every 
"  such  article,  lot,  or  parcel ;  and  shall  at  the  same  time  make  payment  of  all  such 
"  sum  and  sums  of  money  as  shall  be  due  and  payable  to  his  Majesty,  in  pursuance 
''  of  and  according  to  the  true  intent  and  meaning  of  that  act.  And  whereas  the 
"  above  bounden  Thomas  Winstanley  hath  been  dul^-  authorized  by  licence,  under 
"  the  hands  and  seals  of  Joseph  Simps(5n,  collector,  and  Morgan  Jones,  supervisor 
"  of  excise,  to  exercise  the  trade  and  business  of  an  auctioneer,  without  the  limits 
"  of  the  chief  office  of  excise  in  London.  And  whereas  by  an  act  of  parliament  made 
"  in  the  forty-second  year  of  the  reign  of  his  said  late  Majesty,  every  such  auctioneer 
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"  is  [132]  required  at  the  time  of  receiving  his  Uceiice  to  give  security  by  bond,  with 
"  two  sufficient  sureties  in  the  sum  of  £50  each,  for  dehvering  accounts  of  sales,  and 
"  making  payments  of  duty  as  hereafter-mentioned.  '  And  whereas  WiUiam  Wales, 
"  of  Liverpool  aforesaid,  hath  agreed  and  is  to  become  bound  as  one  of  such  sureties  ; 
"  and  Thomas  Birchall,  of  Liverpool  aforesaid,  hath  agreed  and  is  to  become  bound 
"  as  the  other  of  the  said  sureties,  according  to  the  form  and  efl'ect  of  the  said  act  of 
"  the  forty-second  year  aforesaid.  Now  the  condition  of  this  obligation  is  such,  that 
"  if  the  said  Thomas  Winstanley  shall  and  do  within  six  weeks  after  each  and  every 
"  sale  by  way  of  auction,  deliver  to  the  person  appointed  to  receive  the  same,  an  exact 
"  and  particular  account  in  writing  of  the  total  amount  of  the  money  bid  at  each 
"  such  sale,  and  of  the  several  articles,  lots,  or  parcels  which  shall  have  been  there 
"  sold,  and  the  price  of  each  and  every  such  article,  lot,  or  parcel,  and  shall  at  the  same 
"  time  make  payment  of  all  such  sum  and  sums  of  money  as  shall  be  due  and  payable 
"  to  his  Majesty  in  pursiumce  of  and  according  to  the  true  intent  and  meaning  of 
"  the  several  acts  of  parliament  in  that  case  made  and  provided  ;  then  this  obligation 
"  to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 
The  Defendant  pleaded  that  he  had  performed  the  condition. 
The  first  replication  stated  in  substance,  that  the  said  Defendant,  Thomas  Win- 
stanley, exercising  the  business  of  an  auctioneer,  after  the  making  of  the  said  bond 
in  the  said  writ  mentioned,  and  during  the  time  that  the  said  condition  of  the  said 
[133]  bond  continued  in  force,  sold  by  auction  certain  estates  for  the  sum  of  £33,475  ; 
yet  the  said  Defendant  did  not  within  six  weeks  after  the  said  sales  respectively  deliver 
to  the  person  appointed  to  receive  the  same,  a  particular  account  in  writing  of  the 
total  amount  of  the  money  bid  at  the  said  respective  sales,  according  to  the  intent 
of  the  several  acts  of  parliament  in  that  case  provided. 

The  second  replication  stated  in  substance,  that  the  said  Defendant,  exercising 
the  business  of  auctioneer  as  aforesaid,  after  the  making  of  the  said  bond  in  the  said 
writ  mentioned,  and  while  the  licence  mentioned  in  the  condition  of  the  said  bond 
continued  in  force,  did  sell  by  auction  certain  other  estates  ;  and  that  the  sum  of 
£1000  of  lawful  money  of  Great  Britain  became  due  to  our  lord  the  king  for  duties 
upon  the  said  last-mentioned  sales,  by  virtue  of  the  statutes  in  that  case  provided  ; 
yet  the  said  Defendant  did  not,  within  six  weeks  after  the  said  last-mentioned  sales 
respectively,  make  payment  of  the  said  last-mentioned  sum  of  money,  in  pursuance 
of  and  according  to  the  intent  of  the  acts  of  parliament  in  that  case  provided. 

The  rejoinder  to  the  first  replication  stated,  that  the  said  Defendant  did,  within 
six  weeks  after  the  said  sales  respectively,  deliver  to  the  person  appointed  to  receive 
the  same  a  particular  account  in  writing  of  the  total  amount  of  the  money  bid  at 
the  said  respective  sales,  according  to  the  intent  of  the  said  statutes  in  that  case  pro- 
vided.    Upon  which  issue  was  joined. 

The  rejoinder  to  the  second  replication  stated  in  substance,  that  the  several  estates 
by  the  said  Defendant  so  sold  by  auction,  as  in  that  replication  [134]  mentioned, 
were  the  estates  of  one  Thomas  Claughton  ;  that  the  said  estates  were  respectively 
conveyed  by  the  said  Thomas  Claughton  to  divers  persons  by  wa}'  of  mortgage,  for 
securing  divers  sums  of  money  by  them  respectively  advanced  to  the  said  Thomas 
Claughton,  who  retained  the  equity  of  redemption  in  the  said  several  estates  ;  that 
by  certain  indentures  of  lease  and  release,  bearing  date  respectively  the  19th  and 
20th  days  of  February,  1823,  the  said  estates  (subject  to  the  mortgages)  were,  amongst 
other  things,  conveyed  by  the  said  Thomas  Claughton  to  Thomas  Legh,  Richard 
Cartwright,  and  George  Barker,  their  heirs  and  assigns,  upon  certain  trusts  in  the 
said  indenture  of  release  particularly  specified. 
The  trusts  were  in  substance  as  follows  : — 

In  trust  to  sell  at  their  discretion  :  in  the  meantime,  and  before  such  sale,  for  the 
purposes  after  mentioned,  to  borrow  money  upon  mortgage  of  all  or  any  part  of  the 
said  estates,  or  to  grant  life-annuities,  chargeable  upon  the  same,  or  to  grant  leases 
of  the  same  for  any  term  of  years,  or  to  charge  them  with  any  other  lawful  incum- 
brances at  their  discretion,  and  independently  of  the  consent  or  concurrence  of  the 
said  Thomas  Claughton. 

And  the  purpose  of  such  trust  was  declared  to  be  in  substance  as  follows  ; — 
To  defray  the  expenses  of  the  trust,  and  subject  thereto,  from  time  to  time,  to 
discharge  the  then   present  and  any  future  incumbrances  ujjun  the  said   estates, 
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resulting  from  the  said  trust,  in  such  order  of  time  as  the  trustees  should  judge  most 
proper. 

And  it  was  declared,  that  the  existing  incum-[135]-brances  upon  the  said  estates 
should  be  unaffected  by  the  said  trust  deed,  unless  a  specific  appropriation  of  the 
trust  funds  were  made  by  the  trustees,  in  pursuance  of  the  discretionary  power  above 
given  to  them  for  the  discharge  of  such  existing  incumbrances,  and  in  that  case  only 
so  far  as  such  appropriation  should  be  nuide. 

A  power  of  leasing  was  given  to  the  trustees,  and  Thomas  Claughton  covenanted 
for  the  confirmation  of  such  estates  as  should  be  created  by  the  trustees  in  pursuance 
of  their  trust. 

A  power  of  appointing  new  trustees  was  reserved  to  Thomas  Claughton. 

And  it  was  further  declared,  that  after  the  performance  of  all  the  said  trusts, 
or  when  they  should  become  unnecessary, or  incapable  of  taking  efi'ect,  the  said  trustees 
should  reconvey  to  the  said  Thomas  Claughton  such  of  the  said  estates  as  should 
not  have  been  sold  by  them,  in  pursuance  of  their  trust. 

The  rejoinder  then  stated,  that  on  the  5th  day  of  March,  in  the  year  of  our  Lord 
18'24,  the  said  Thomas  Claughton  became  a  bankrupt,  and  that  a  commission  of 
bankruptcy  of  that  date  was  issued  against  the  said  Thomas  Claughton,  which, 
at  the  time  of  the  sales  in  the  said  replication  mentioned,  was  and  still  is  in  full  force. 
That  Joseph  Leigh,  Richard  Orford,  and  John  Brandwood,  were  duly  appointed, 
and  became,  and  at  the  time  of  the  said  sales  in  the  said  re])lication  mentioned,  con- 
tinued to  be  assignees  of  the  estate  and  efl'ects  of  the  said  Thomas  Claughton,  under 
the  said  commission  ;  and  that  the  said  estate  so  sold  by  auction  by  the  said  Defendant, 
as  in  the  said  replication  mentioned,  were  [136]  so  sold  by  order  of  the  said  assignees, 
under  the  said  commission,  for  the  benefit  of  the  creditorsof  the  said  Thomas  Claughton, 
and  with  the  concurrence  of  the  trustees  acting  under  the  said  indentures  of  lease 
and  release  above-mentioned. 

The  surrejoinder  to  the  rejoinder  to  the  second  replication  stated  in  substance, 
that  the  said  Defendant  on  the  days  in  the  said  last  breach  of  the  condition  of  the 
said  bond  mentioned,  did  sell  by  auction  the  whole  of  the  interests  in  the  said  estates 
and  premises  mentioned  in  the  said  breach  of  tlie  condition  of  the  said  bond  lastly 
above  assigned, as  well  of  the  above  mortgagees  and  incumbrancers  in  the  said  rejoinder 
mentioned,  as  of  the  said  trustees  under  the  trust  deed  in  the  same  rejoinder  mentioned, 
and  other  than  the  said  sup]:)osed  interest  of  and  belonging  to  the  estate  of  the  said 
Thomas  Claughton  in  the  said  rejoinder  in  that  behalf  mentioned,  and  without  dis- 
tinguishing any  of  such  interests  at  the  time  of  such  sales  so  made  as  aforesaid  ;  and 
that  the  sum  of  £1000  lawful  money  of  Great  Britain,  became  due  to  our  Lord  the 
King  for  duties  upon  the  said  la.st-mentioned  sales.  Yet  the  said  Defendant  did  not 
within  six  weeks  after  the  said  last-mentioned  sales  respectively  make  payment  of 
the  said  last-mentioned  sum  of  money,  in  pursuance  of  and  according  to  the  true 
intent  of  the  acts  of  parliament  in  that  case  jDrovided. 

To  this  surrejoinder  the  Defendant  demurred  generally  ;  and  the  Attorney- 
General,  on  behalf  of  his  Majesty,  joined  in  demurrer. 

The  Barons  of  the  Exchequer,  as  of  Trinity  term  1827,  gave  judgment  that  the 
King  should  not  have  execution  against  Thomas  Winstanley. 

[137]  Upon  this  judgment  the  Attorney-General,  on  behalf  of  his  Majesty,  brought 
a  writ  of  eri-or  into  the  Exchequer  Chamber,  and  assigned  the  common  errors  ;  and 
the  Defendant  joined  in  error. 

As  of  Easter  term  1828,  the  Court  of  Exchequer  Cliamber  affirmed  the  judgment 
of  the  Court  of  Exchequer. 

Upon  this  affirmance  of  the  judgment,  his  Majesty's  Attorney-Cieneral,  on  behalf 
of  his  Majesty,  brought  a  writ  of  error  returnable  in  Parliament. 

For  the  Plaintifis  in  error,  the  Attorney-General  and  the  SoUci tor-General. 

The  estates  sold  by  the  Defendant  in  error  clearly  come  within  the  description 
of  estates  on  which  auction  duty  is  imposed  by  43  G.  3.  c.  69.  sch.  A.  ;  and  45  G.  3. 
c.  30  ;  and  the  only  exemptions  which  can  by  any  colour  or  pretence  be  construed 
to  extend  to  the  estates  sold  by  the  Defendant  in  error,  are  the  19  G.  3.  c.  5(1.  s.  15., 
which  provides  "  that  nothing  therein  contained,  shall  extend  to  charge  with  auction 
"  duty  any  estate  or  effects  of  bankrupts,  sold  by  ordei'  of  the  assignees,  under  a.  ctnn- 
"  mission  of  bankruptcy,"  and  the  (J  G.  4.  c.  '.).  s.  1(1.,  which  enacts,  "  that  all  sales 
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"  (if  any  I'eal  or  personal  estate  of  any  banknqit  or  bankrupts,  shall  not  be  liable  to 
"  any  auction  duty  ;  "  the  former  of  wbieh  provisions  has  been  repeatedly  adjudged 
by  the  courts  of  law,  and  pai'tieularly  by  the  Court  of  Exchequer,  in  the  case  of  The 
King  V.  Abbott,  3  Price,  p.  178.,  not  to  extend  to  cases  like  the  present,  where  estates 
belonging  to  a  bankrupt  are  in  mortgage,  and  are  sold  togetlier  with  the  mortgage, 
without  distinguishing  the  respective  interests  of  the  [138]  bankrupt  and  mortgagee, 
and  the  latter  of  which  provisions  does  not  contain  any  stronger  words,  with  reference 
to  such  exemptions,  than  the  statute  upon  which  such  decisions  have  taken  place. 

The  estates  sold  by  the  Defendant  in  error  were  not  the  estates  of  any  bankruj)t 
or  bankrupts,  so  as  to  bring  them  within  the  exemption  of  6  G.  4.  c.  9.  s.  IG.,  inasmuch 
as  such  estates  consisted  not  only  of  the  equity  of  redemption  of  the  bankrupt  therein 
(which  alone  the  assignees  have  the  power  to  sell),  but  also  of  an  additional  estate, 
the  estate  of  the  mortgagee,  which  is  a  distinguishable  and  distinct  estate  from  the 
bankrupt's  estate,  and  which  could  not  have  been  sold  without  the  express  consent 
of  a  third  person,  viz.  the  mortgagee,  but  which  might  have  been  sold  by  the  mortgagee 
alone,  and  in  that  case  it  would  doubtless  have  been  liable  to  the  auction  duty. 

The  estates  sold  by  the  Defendant  in  .error  (or  at  least  the  legal  and  beneficial 
interest  in  such  estates)  were  not  sold  for  the  benefit  of  the  creditors  of  the  bankrupt, 
but  for  the  benefit  of  the  mortgagee,  and  with  his  consent ;  and  although  the 
bankrupt  laws  undoubtedly  intend  that  the  bankrupt  property  distributable  under 
tliem  should  be  sold  exempt  from  duty,  inasmuch  as  such  sales  are  compulsory,  yet 
it  comes  not  within  either  the  meaning  or  the  spirit  of  such  laws  to  exempt  from 
auction  duty  the  estates  of  other  individuals,  although  such  individuals  may  be  creditors 
of  the  bankrupt ;  nor  sales  which,  so  far  from  being  compulsory,  are  entirely  dependent 
upon  the  voluntary  consent  of  third  persons,  as  in  the  present  case,  where  nothing 
but  the  equity  of  redemption  could  [139]  have  been  sold  without  tlie  consent  of  the 
mortgagee,  in  whom  the  legal  estate  was  vested. 

The  act  could  not  have  contemplated  a  technical  distinction  between  estate  and 
interest.  Tlie  estate  and  effects  of  a  bankrupt  within  the  meaning  of  the  exemption 
in  the  statute  are  the  available  assets.  The  charge  of  the  mortgagee  is  not  part  of 
the  assets  ;  nor  is  he  as  mortgagee  a  creditor  of  the  bankrupt.  Orders  made  in  bank- 
ruptcy for  sale  of  mortgaged  estates,  are  only  where  the  party  is  creditor  as  well  as 
mortgagee.  The  exemption  relates  to  the  estate  and  effects  of  bankrupts  sold  by 
order  of  the  assignees.  They  cannot  order  the  estate  of  a  mortgagee  to  be  sold,  but 
only  that  which  is  the  bankrupt's  estate.  If  this  is  done  by  agreement  with  the 
mortgagee,  it  is  a  case  not  within  the  contemplation  of  the  statute. 
For  the  Defendants  in  error.  Sir  Edward  Sugden  and  Mr.  M'Arthur. 
The  right  of  exemption  from  the  payment  of  auction  duty,  in  favour  of  a  bank- 
rupt's creditors,  is  not  limited  to  the  sale  of  that  interest  which  the  bankrupt  possesses 
in  an  estate,  but  is  extended  to  the  sales  of  all  his  "  real  and  personal  estate."  A  person 
whose  property  has  become  charged  by  mortgage  or  otherwise,  does  not  cease  to  have 
an  estate  therein,  although  the  amount  of  his  interest  in  such  property  is  diminished  ; 
and  to  deny  that  the  estate  continues  in  him,  is  equivalent  to  a  denial  that  an  estate 
can  be  charged  with  incumbrances. 

The  charge  of  auction  duty  upon  a  sale  of  a  bankrupt's  mortgaged  estates  is  not 
only  conti-ary  to  the  letter  and  words  of  the  acts  which  create  [140]  that  exemption, 
but  totally  contrary  to  the  spirit  and  true  intent  of  the  same.  For  the  intention  of 
the  legislature  appears  to  have  been  to  favour  the  creditors  of  a  bankrupt,  and  to 
provide  as  large  a  fund  as  possible  for  the  payment  of  his  debts.  This  intention, 
however,  it  is  obvious,  must  be  wholly  defeated  by  such  a  charge  ;  and  the  auction 
duty,  if  payable  at  all,  must  be  paid  out  of  the  funds  applicable  to  the  payment  of  the 
general  creditors.  If  the  proceeds  of  the  sales  are  greater  than  the  amount  of  the 
incumbrances,  the  auction  duty  must  be  paid  out  of  the  surplus  which  remains  in 
the  hands  of  the  assignees,  after  discharging  those  incumbrances  ;  and  it  will  fall 
wholly  upon  the  other  creditors.  If  the  proceeds  are  less  than  the  amount  of  the 
incumbrances,  or  only  co-extensive  with  them,  the  deduction  of  auction  duty  will 
preclude  the  possibility  of  discharging  the  whole  of  the  incumbrances,  and  the  incum- 
brancers will  prove  the  residue  of  their  debt  under  the  commission  of  bankruptcy  ; 
so  that  in  every  case  the  payment  of  the  duty  must  cause  a  diminution  of  that  fund, 
for  the  increase  of  which  the  exemption  itself  was  granted. 
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Any  other  interpretation  of  the  aet  than  the  one  contended  for  h}-  tlic  Defendant, 
would  only  lead  to  a  more  circuitous  method  of  conveyance,  by  which  tlie  interest  of  the 
creditors  without  security  would  be  further  prejudiced.  Foi- 1  lie  assignees  might  in  all 
cases  discharge  the  incumbrances,  and  then  sell  the  estate  without  payment  of  duty. 
The  act  makes  no  distinction  between  legal  and  ecpiitable  estates  ;  and  the  whole 
equitable  estate,  subject  to  charges,  was  in  the  bankrupt  at  the  time  of  the  sale. 

[141]  The  sale  of  an  equity  of  redemption,  as  a  distinct  interest,  is  impossible  ; 
or  at  all  events  cannot  be  effected  without  great  sacrifice  and  loss  to  the  creditors, 
whose  fund  it  was  the  object  of  the  legislature  to  increase. 

The  owner  of  the  equity  of  redemption  is  the  owner  of  the  estate.  Casborne  v. 
.Scarfe,  1  Atk.  G05.  ;  Note  to  Cholmondeley  v.  Chnton,  2  J.  &  W.  l'J4. ;  and  see  Burgess 
r.  Wheate,  1  Eden,  225.  ;  Shrapnell  v.  Vernon,  2  B.  C.  C.  271.  There  is  a  case  of 
exemption  preceding  that  in  bankruptcy,  namely,  in  favour  of  creditors  in  case  of 
a  sale  by  the  sheriff'  under  an  execution. 

It  has  been  supposed  that  the  sale  is  not  by  order  of  the  assignees,  but  by  the  mort- 
gagee, and  that  it  is  not  the  estate  of  the  bankrupt.*  If  so,  no  title  could  be  made ; 
for  nothing  but  the  charge  would  be  sold.  It  is  wrong  in  both  points.  The  sale  was 
by  order  of  Court  for  the  benefit  of  creditors.  The  supposition  that  there  are  two 
estates,  one  in  the  mortgagee  and  one  in  the  assignees,  is  erroneous.  It  is  one  estate. 
The  cases  put  in  The  King  v.  Abbot,!  are  not  analogous.  If  one  tenant  in  common 
becomes  bankrupt,  the  assignees  cannot  sell  the  share  of  the  other.  If  the  bankrupt 
is  tenant  for  life,  and  there  is  a  remainder  in  fee,  the  remainder  cannot  be  sold.  The 
argument  of  the  Solicitor-General  turns  upon  the  words  "  by  order  of  the  assignees." 
But  those  words  are  omitted  in  the  last  act  |  upon  the  subject.  The  mortgagee  can 
only  sell  his  debt  and  the  security,  not  the  estate. 

[142]  Lortl  Tenterden. — This  case,  which  has  been  argued  with  very  great 
learning  and  ability,  comes  before  your  Lordships  upon  a  decision  of  the  Court  of 
Exchequer,  having  in  the  intermediate  stage  been  before  the  Court  of  Exchequer 
Chamber.  It  was  there  heard  before  the  noble  and  learned  Lord  now  present  and 
myself,  and  we  thought  it  a  case  fit  to  be  submitted  to  the  consideration  of  your  Lord- 
ships for  ultimate  decision,  for  it  cannot  be  denied  that  the  case  now  before  your  Lord- 
ships does  in  effect  overrule  a  solemn  decision  of  the  Court  of  Exchequer,  in  a  case  § 
very  much  the  same  upon  principle,  though  distinguishable  from  it  in  some  respects. 
Under  these  circumstances,  I  propose  that  certain  questions  should  be  put  to  the 
learned  Judges,  whose  assistance  the  House  has  had  at  the  present  argument,  and 
that  we  should  receive  the  benefit  of  their  answers  to  those  questions  before  we  come 
to  any  deci.sion. 

This  case  has  been  argued  principally  as  a  case  of  property  mortgaged  by  a  trader 
who  became  bankrupt,  which  property  was  ultimately  put  up  to  sale  by  his  assignees, 
with  the  concurrence  of  the  mortgagee.  The  case  is  not,  however,  precisely  of  tliat 
character,  because  it  appears  that  after  Mr.  Claughton,  who  was  the  original  owner 
of  the  estate,  had  conveyed  his  estates  to  different  persons  by  way  of  mortgage,  to 
secure  different  sums  of  money,  the  equity  of  redemption  remaining  in  him,  he  con- 
veyed the  whole,  that  is,  his  equity  of  redemption  in  the  whole,  to  certain  trustees 
with  very  large  powers,  and  from  those  powers  I  should  [143]  judge  that  this  equity 
of  redemption  was  considered  of  more  value  than  it  really  was,  because,  among  other 
powers  vested  in  the  trustees,  is  a  power  of  raising  further  sums,  whether  by  mort- 
gage or  by  sale  of  leases,  and  so  on  ;  the  trust  being  ultimately  to  pay  off  whatever 
they  should  borrow,  as  well  as  the  further  incumbrances.  The  sale  in  question  was 
a  sale  by  order  of  the  assignees,  with  the  concurrence  of  these  trustees.  For  the 
purpose  of  deciding  this  case,  it  will  be  proper  to  put  two  different  questions  to  the 
Judges,  one  of  them  applicable  to  the  general  principle  u))on  which  the  ((uestion  has 
been  argued,  and  another  applicable  to  the  special  facts  that  appear  upon  the  recoid 
in  this  case.  The  questions  I  propose  are  these.  First,  whether,  if  a  trader,  having 
mortgaged  his  land  as  security  for  payment  of  a  debt,  afterwards  become  bankrupt, 
and  the  whole  interest  in  the  land  is  sold  by  auction  by  order  of  the  assignees  of  the 
bankrupt,  and  with  the  concurrence  of  the  mortgagee,  duty  on  the  sale  is  payable 

*  See  Coare  v.  Creed,  1  Esp.  G99.  t  3  Price,  178. 

t  6  G.  4.  c.  16.  s.  98.  !;  The  King  r.  Abbot,  3  Pnee,  178. 
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to  liis  Majesty  on  the  whole,  or  any  and  what  part  of  the  sum  jtrodueed  by  the  sale. 
Secondly,  whether  if  a  trader  after  such  mortgage  conveys  the  land  to  tru.stees  on 
trust  to  raise  further  sums,  and  to  sell  for  ))aynient  of  former  and  new  incumbrances, 
and  the  land  is  sold  by  auction  by  order  of  the  assignees,  witli  the  concurrence  of 
the  trustees,  it  not  appearing  that  any  further  sum  was  raised  by  the  trustees,  or 
new  incumbrance  created  by  them,  or  the  mortgagee  informed  of  the  sale,  duty  is 
payable  to  his  Majesty  on  the  whole  or  any  part  of  the  sum  produced  by  the  sale. 

[144]  The  Judges  having  consulted  together, 

Mr.  Baron  Bayley  delivered  their  opinion  as  follows  : 

My  Lords,  I  believe  if  any  doubt  had  been  entertained  by  any  of  the  Judges  upon 
the  questions  submitted  by  your  Lordships  to  their  consideration,  or  if  J  had  under- 
stood that  any  doubt  which  had  previously  existed  elsewhere  had  still  continued, 
I  should  have  requested  of  your  Lordships  time  for  delivering  the  opinion  of  the 
Judges  ;  but,  as  I  have  reason  to  believe  that  no  doubt  exists  in  any  quarter,  1  shall 
at  once  state  the  principles  upon  which  the  opinion  of  the  Judges  is  founded. 

The  question  depends  upon  the  true  construction  to  be  put  upon  the  19  G.  3. 
c.  56.  s.  15.,  and  the  6  G.  4.  c.  16.  s.  98.  But  before  I  comment  upon  the  language 
of  either  of  those  statutes,  it  is  desirable  that  I  should  point  out  to  the  House  the 
situation  in  which  a  mortgagor  and  mortgagee  stand. 

A  mortgagee  is  a  general  creditor  of  the  mortgagor  ;  he  has  a  right  to  proceed 
against  the  general  personal  property  of  the  mortgagor,  or  against  the  person  of 
the  mortgagor,  as  a  collateral  security  for  the  payment  of  his  debt  ;  but  his  proper 
character  is  that  of  a  creditor,  and  the  securities  he  holds  are  merely  securities  to 
enable  him  to  obtain  piayment  of  his  debt.  Notwithstanding  the  mortgage,  and  the 
security  the  land  mortgaged  gives,  he  has  a  right  to  proceed  so  as  to  obtain  judgment 
and  execution  against  the  general  property,  or  to  proceed  against  the  person  of  the 
mortgagor. 

The  provision  in  the  19  G.  3.  exempts  certain  cases  from  the  general  operation 
of  the  duty  imposed  by  that  act.  The  cases  which  the  legislature  [145]  thought 
fit  to  exempt  are  to  be  found  in  the  fifteenth  section  of  the  1 9  G.  3.  The  first  exemption 
applies  to  any  estates,  goods,  or  chattels  sold  at  auction,  or  under  the  authority  of 
any  sheriff  or  under-sheriff,  for  the  benefit  of  creditors,  in  execution  of  any  judgment 
had  or  obtained,  and  this  provision  appears  to  me  to  throw  light  upon  the  subsequent 
exemption  in  case  of  bankruptcy,  and  to  shew  that  it  was  the  intention  of  the  legis- 
lature to  exempt  from  the  auction  duty  those  cases  in  which  the  property  was  sold, 
not  by  the  voluntary  act  of  the  owner,  but  where  the  sale  was  enforced  under  a  judg- 
ment or  the  authority  of  the  law.  The  next  exemption  is  any  estate  or  effects  of 
bankrupts  sold  by  order  of  the  assignees  under  any  commission  of  bankruptcy.  That 
also  is  a  sale,  not  by  the  voluntary  act  of  the  owner  of  such  estate  or  eft'ects,  but  a  sale 
which  is  forced  upon  him  in  consequence  of  the  insolvent  condition  in  which  he  is 
placed. 

The  question  then  is  upon  the  sale  of  an  estate  subject  to  a  mortgage,  whether 
within  the  meaning  of  this  provision  the  whole  of  that  estate  is  to  be  considered  as 
the  property  of  the  bankrupt,  or  whether  it  is  a  mixed  sale  of  the  property  of  the 
bankrupt,  and  also  of  the  mortgagee  ;  and  we  are  of  opinion  that,  upon  the  true  con- 
struction of  this  act,  the  whole  is  to  be  considered  as  being  the  estate  of  the  bankrupt. 
By  the  sale,  a  fund  is  raised  by  which  the  mortgage  debt  is  discharged,  the  mort- 
gagee ceases  to  be  a  creditor,  and  all  right  in  the  mortgagee  to  proceed  against  the 
general  estate  of  the  bankrupt,  or  against  the  person  of  the  bankrupt,  is  destroyed. 
The  whole  money  is  raised  for  the  benefit  of  the  bankrupt,  and  to  dis-[146]-charge 
the  bankrupt's  debt,  and  the  whole  duty  to  be  paid,  is  to  be  paid  out  of  the  bankrupt's 
estate. 

I  do  not  advert  to  the  43  G.  3.  and  the  45th.  which,  instead  of  the  words  "  estate 
"  or  effects,"  used  the  words  "  interest  in,"  because  I  think  the  different  expressions 
in  the  different  acts  mean  one  and  the  same  thing.  The  statute  of  the  6  G.  4.  c.  16 . 
s.  98.  only  varies  from  the  19  G.  3.  by  omitting  the  words,  "  by  order  of  the  assignee 
"  or  assignees,"  and  whatever  construction  was  before  to  have  been  put  upon  the 
19  G.  3.,  appears  to  us  to  be  the  construction  to  be  put  upon  the  6  G.  4. 

The  clause  relating  to  this  subject  contains  two  provisions  ;  one  applicable 
to  commissions  of  bankrupt,  and  to  deeds,  conveyances,  assignments,  surrenders, 
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admissions,  or  assurances  relating  to  the  bankrupt's  estate,  wliich  deeds,  etc.  arc 
exempt  from  all  duties  ;  and.  secondly,  it  relates  to  all  sales  of  any  real  or  personal 
estate  of  any  bankrupt  or  bankrupts,  so  as  to  exem])t  such  sales  from  the  payment 
of  auction  duty.  Those  provisions  are  distinct,  and  the  construction  of  the  latter 
does  not  appear  to  us  to  be  materially  influenced  by  the  former. 

Upon  the  wliole,  upon  the  ground  that  the  sale  is  a  sale  not  by  the  owner  at  the 
instance  of  the  mortgagee,  but  by  the  persons  who  stand  in  the  place  of  the  bankrupt, 
inasmuch  as  the  whole  money.to  be  raised  is  applicable  to  the  ])urposes  of  the  bardvrupt, 
to  pay  the  debts  of  the  bankrupt,  and  to  exonerate  the  residue  and  his  person  from 
all  claims  in  respect  of  the  mortgage  debt,  and  inasmuch  as  the  whole  duty  is  lo  be 
raised  out  of  the  estate  of  the  bankrupt,  and  to  be  paid  by  the  bank-[147]-rupt,  if 
payable  at  all ;  we  arc  of  opinion  that  the  whole  which  is  sold  is  properly  to  be  con- 
sidered as  the  estate  of  the  bankrupt,  and  that  the  exemption,  which  was  to  relieve 
the  bankrupt  from  the  payment  of  duty,  applies  to  this  case.  Our  oj)inion,  therefore, 
is,  upon  both  the  questions  submitted  to  our  consideration,  that  no  duty  is  payable. 

Lord  Wynford. — My  Lords,  I  had  the  honour  of  being  a  member  of  the  Court 
below,  when  this  case  came  under  consideration  of  that  Court  ;  and  I  have  no  hesita- 
tion in  stating,  that  1  then  thought  that  the  opinion  expressed  by  one  of  the  learned 
Judges  to-day  as  the  opinion  of  all  the  learned  Judges  present,  was  not  correct.  My 
view  of  the  case  had  altered  before  I  heard  the  opinion  of  the  learned  Judge  ;  but 
if  I  had  remained  in  my  former  opinion,  I  should  have  done  as  I  did  upon  one  occasion 
before,  when  I  had  the  misfortune  to  diff'cr  from  all  the  learned  Judges;  I  should 
have  advised  your  Lordships  to  act  upon  their  opinion ;  for  it  would  introduce  a 
wretched  state  of  uncertainty  in  the  law  of  this  country,  if  you  were  not  to  act  upon 
that  which  is  the  highest  authority  of  the  law  in  Westminster  Hall,  but  to  follow 
the  opinions  of  individual  Peers.  I  am  happy,  however,  now  to  state,  that  after 
having  given  the  fullest  consideration  to  this  question,  I  am  quite  convinced  that 
the  learned  Judges  were  right  in  the  opinion  they  gave,  and  that  I  at  first  took  an 
erroneous  view  of  this  subject. 

The  puzzle  (for  so  I  must  call  it)  has  arisen  from  the  term  "  estate."  The  words 
of  the  act  of  Parliament  are, "  the  estate  of  the  bankrupt ; "  that  at  first  induced  me  to 
think  that  such  interest  as  [148]  did  not  belong  to  the  bankrupt  could  not  be  con- 
sidered as  the  bankrupt's  estate  ;  but  I  am  convinced  by  the  argument  of  Sir  E.  Sugden, 
and  by  the  very  excellent  argument  of  a  younger  friend  of  mine  who  has  addressed 
your  Lordships  from  the  bar,  that  it  is  entirely  the  estate  of  the  bankrupt.  It  is  the 
estate  of  the  bankrupt,  loaded  with  the  debt  of  the  creditor  ;  but  the  whole  estate 
is  in  the  bankrupt.  It  is  perfectly  true  that  the  creditor  has  that  species  of  power 
with  reference  to  the  estate,  that,  for  the  purpose  of  securing  his  debt,  -which  is  all 
that  he  has,  he  may  reduce  that  estate  into  his  possession  ;  but  it  is  for  no  other  pur- 
pose than  that  of  securing  the  payment  of  his  debt,  and  beyond  that,  every  interest 
in  the  estate  is  undoubtedly  the  interest  of  the  bankrupt  or  his  creditors.  That  being 
the  case,  it  appears  to  me,  that  where  the  sale  takes  place  by  order  of  the  commissioners 
of  an  estate,  circumstanced  as  this  is,  that  is,  charged  with  a  debt,  it  is  a  sale  in  which 
the  party  is  entitled  to  be  relieved  under  this  act  of  Parliament. 

There  is  no  sort  of  injustice  in  this,  though  I  agree  that  your  Lordships  are  not 
sitting  judicially,  to  be  led  away  by  the  equities  of  any  case  :  your  Lordships,  in  the 
situation  in  which  you  are  placed,  are  to  administer  the  law,  whatever  it  may  be ; 
and  if  that  law  be  productive  of  injustice,  in  your  legislative  character  you  may  alter 
it.  But  there  is  no  injustice  in  this  decision  :  on  the  contrary,  in  every  view  of  the 
case  it  attains  the  perfect  equity  of  the  case.  In  the  first  place,  suppose  the  fund  is 
not  sufficient  to  pay  the  debt,  by  whom  is  the  auction  duty  paid  ']  If  there  be  enough 
to  ])ay  the  mortgage  creditors,  and  not  [149]  enough  to  pay  every  body  else,  it  must 
come  out  of  the  bankrupt's  funds  to  the  lo.ss  of  the  creditors,  who  have  suffered  enough 
already  in  not  having  their  debts  paid.  Suppose,  in  the  next  place,  there  is  nothing 
left  to  the  creditors  of  the  bankrupt,  but  that  the  whole  is  swallowed  up  by  the  mort- 
gagee ;  in  that  case,  in  point  of  equity,  the  mortgagee  has  a  right  to  say  it  is  unjust 
to  require  me  to  pay  tlie  debt,  and,  therefore,  tliough  perhaps  that  case  would  not 
come  strictly  within  the  terms  of  the  acts  of  parliament,  it  would  come  within  the 
principle  upon  which  the  legislature  meant  to  give  relief.  Suppose  a  third  case  ; 
that  the  mortgage  was  paid  off,  that  all  the  bankrupt's  creditors  were  paid  off,  and 
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that  some  surplus  I'emained  for  the  poor  miserable  man  whose  property  had  been 
thus  eompulsivelj'  sold.  In  that  case,  it  would  be  inconsistent  with  justice  that  a 
sale,  which  he  was  forced  to  make  for  the  purpose  of  making  a  distribution  of  his 
property  among  his  creditors,  should  be  charged  with  the  payment  of  duty.  It  seems 
to  me,  that  that  would  be  a  case  that  would  peculiarly  call  upon  the  legislature  to 
say  that  no  duty  should  be  paid ;  that  it  was  hardship  enough  upon  a  man  that  his 
property  should  be  broken  to  pieces,  without  being  called  upon  to  pay  the  duty  upon 
that  sale  which  was  necessary  for  the  purpose  of  enabling  him  to  pay  his  debts. 

There  is  one  other  principle  upon  which  1  will  put  this  case,  and  upon  which  I 
was  in  the  habit  of  putting  cases  when  1  had  the  honour  of  sitting  in  the  Court  below  ; 
and  that  is  this,  in  all  revenue  cases  let  the  officers  of  government  take  care  that  the 
legislature  is  made  to  speak  plain  and  intelligible  language.  If  the  legislature  is  not 
made  to  [150]  speak  plain  and  intelligible  language,  let  not  individuals  suffer,  but 
let  the  public.  1  am  bound  to  say,  if  there  is  any  doubt  about  these  words,  the  benefit 
of  that  doubt  should  be  given  to  the  subject.  It  is  a  great  consolation  to  me,  having 
formed  a  different  opinion  formerly  from  that  which  I  now  feel  myself  bound  to  express, 
to  find  that  men,  to  whom  I  should  be  glad  to  consider  myself  as  approaching  at  all 
nearly  in  point  of  legal  knowledge,  have  formed  the  same  opinion.  I  never  can  be 
ashamed  of  being  in  error,  when  I  follow  in  my  error.  Lord  Kenyon  and  Lord  Chief 
Baron  Thompson,  two  of  the  best  lawyers  I  remember  within  any  court  of  West- 
minster Hall.  They  have  given  opinions  upon  this  question  at  variance  with  that 
which  has  been  so  well  expressed  by  my  learned  Brothers,  if  I  may  still  be  permitted 
so  to  call  them,  though  my  infirmities  have  removed  me  from  that  situation  which 
entitles  me  so  to  address  them.  When  the  opinion  of  those  learned  persons  is  at  vai'i- 
ance  with  the  opinions  expressed  here,  it  is  enough  to  say,  that  there  is  some  question 
and  doubt  upon  the  subject,  and  that  was  sufficient  to  render  it,  in  my  opinion,  highly 
proper  for  the  officers  of  the  crown  to  bring  it  under  the  consideration  of  your  Lord- 
ships ;  but  that  very  circumstance  brings  it  within  the  rule,  which,  as  long  as  I  have 
any  thing  to  do  with  the  administration  of  justice,  I  shall  always  act  upon,  and  that 
is,  to  give  the  benefit  of  any  doubt  to  the  subject  and  not  to  the  crown.  It  is  not  the 
subject  who  makes  the  law,  it  is  the  crown  who  proposes  the  law,  and  by  whom  the 
law  is  prepared,  and  if  there  be  any  ambiguity,  let  the  crown  suffer  and  not  the  subject. 
For  these  reasons,  though  I  am  [151]  rather  taking  it  out  of  the  hands  of  my  noble 
and  learned  friend,  to  whom  it  is  due  to  say,  that  he  always  entertained  the  opinion 
that  has  been  expressed  by  the  Judges,  I  move  your  Lordsliips,  that  the  judgment 
of  the  Court  below  be  affirmed. 

Lord  Tenterden. — My  Lords,  I  entirely  agree  in  the  opinion  that  has  been  delivered 
to  your  Lordships  by  the  learned  Judges,  and  in  the  reasons  upon  which  that  opinion 
has  been  founded  ;  and  it  therefore  will  be  unnecessary  for  me  to  occupy  many  minutes 
of  your  Lordships'  time,  especially  as  I  have  the  satisfaction  to  find  that  my  noble 
and  learned  friend,  who  differed  from  me  in  opinion  upon  a  former  occasion,  has 
now  brought  himself  to  think  that  the  opinion  thus  delivered  by  the  learned  judges 
is  a  correct  opinion.  When  the  legislature  thought  fit  in  the  first  place,  which  I 
believe  to  have  been  in  the  seventeenth  year  of  his  late  Majesty  George  III.,  to  impose  a 
duty  upon  the  produce  of  sales  by  auction,  it  appears  that  they  thought  that  that  woidd 
be  improperly  harsh  if  that  should  extend  to  the  case  of  creditors,  so  as  to  diminish 
the  fund  out  of  which  their  debts  were  paid ;  1  think  it  is  impossible  to  read  even 
that  first  act  without  seeing  that  such  was  the  intention,  and  we  should  therefore  be 
anxious  to  find  that  the  language  used  was  such  as  to  carry  that  intention  into  effect. 

There  is  some  difference  in  the  language  of  the  different  acts.  The  first  expression 
in  the  act  of  the  17  G.  3.,  is  '"  goods  and  effects  of  a  bankrupt,"  which  following  the 
provision  with  respect  to  sales  made  by  the  sheriff  on  executions,  might  perhaps  have 
left  a  doubt,  whether  those  words  [152]  would  apply  to  the  case  of  a  bankrujit's  estate  : 
whether  that  doubt  then  existed,  and  therefore  gave  rise  to  the  exception  in  the  19  G.  3. 
and  to  an  alteration  of  the  language  in  that  act,  does  not  appear  ;  but  in  the  19  G.  3. 
the  words  are  "  estates  and  effects  of  the  bankrupt  sold  by  order  of  assignees."  The 
words  of  the  exception  in  the  43  G.  3.  are  nearly  the  same,  and  thus  the  law  stood 
at  the  time  of  the  decision  of  the  case  which  has  been  much  relied  upon.  The  King 
V.  Abbot  [3  Price,  178],  in  the  Exchequer.  But  before  this  case  came  on  for  decision 
the  G  G.  4.  passed,  which  has  words  somewhat  larger  ;  for  there  the  words  are  "  all 
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"  sales  of  any  real  or  personal  estate  of  any  bankrupt  or  bankrupts,  shall  not  be  liable 
"  to  any  auction  duty."  If  this  case  turned  upon  the  construction  of  this  act,  the 
(piestion  would  be  what  is  meant  by  the  real  estate  of  a  bankrupt. 

I  have  always  thought  that  where  we  are  to  put  a  construction  upon  an  act  of 
parlianient,  which  does  not  relate  or  profess  to  relate  to  any  [)a.rlicular  subject  of  art 
or  science,  we  should  understand  the  words  in  the  act  in  the  same  way  as  they  are 
understood  in  the  common  language  of  mankind  ;  and  1  think  it  cannot  be  doubted 
that  in  common  language,  when  you  speak  of  the  estate  of  any  person  subject  to 
mortgage,  you  would  call  it  the  estate  of  the  mortgagor,  in  the  common  language 
of  mankind,  you  would  speak  of  it  as  his  own  estate. 

This  being  so,  the  intention  of  the  legislature  being  perfectly  clear,  it  appears  to 
me  that  the  true  construction  of  those  words  is  to  treat  this  as  the  estate  of  the  bank- 
rupt. Unless  the  whole  interest  is  so  treated  as  his  estate,  the  fund  for  the  [153] 
creditors  will  be  diminished.  If  you  are  to  divide  the  sale,  and  to  consider  the  equity 
of  redemption  as  his,  and  the  inoimbrances  as  not  being  his,  so  that  the  duty  shall 
be  paid  upon  so  much  of  the  proceeds  as  may  be  considered  as  applicable  to  the  dis- 
charge of  the  incumbrances, — it  is  a  clear  case,  that  the  amount  of  duty  payable  upon 
that  portion  of  the  sale  will  go  to  diminish  the  fund  out  of  which  the  debts  are  to  be 
paid,  which  result  I  consider  it  to  have  been  the  original  object  of  the  legislature 
to  prevent.  It  seems  to  me  therefore  that  both  according  to  the  intention,  and  accord- 
ing to  the  ordinary  effect  of  those  words  in  the  act  of  G  G.  -l.,  no  part  of  the  produce 
of  this  estate  is  liable  to  the  duty. 

Judgment  affirmed. 


[154]  IRELAND. 

EXCHEQUER  CHAMBER. 


WiLLiA.M  HuMPHRYS, — Plaintiff  (in  Error) ;  Harvey  Pratt, — Defendant 

(in  Error)  [1831]. 

[Mews'  Dig.  vii.  38'J  ;  xii.  IIGG.  S.C.  i  Dow  efe  CI.  288.  Applied  in  Evans  v.  Collins, 
1844,5Q.  B.  818;  andseeDugdaleY.  Lw-wwi*/,  1875,  L.  R.  10  C.  P.  199;  Smith 
v.  Keal,  1882,  9  Q.  B.  D.  340;  Palmer  v.  Wick  and  PiiUeneytoivn  S.  S.  Co., 
[1894]  A.  C.  31.8  ;  and  Moxham  v.  Grant,  [1900]  1  Q.  B.  93,  95.] 

A  sheriff,  upon  the  representation  of  the  Plaintiff  in  a  suit,  having  seized  goods 
under  a  fieri,  facias  as  belonging  to  the  Defendant,  and  damages  having 
been  recovered  against  the  sheriff  by  a  third  person  claiming  the  goods, 
an  action  upon  the  ease  lies  at  the  suit  of  the  sheriff  for  the  false  repre- 
sentation. 

A  declaration  stating  such  a  case  without  averment  of  fraud  in  the  representa- 
tion, or  knowledge  of  its  falsehood,  held  good  upon  motion  in  arrest  of 
judgment. 

In  Michaelmas  term,  182G,  the  Plaintiff  in  error  obtained  a  judgment  in  the  Court 
of  Exchequer  in  Ireland,  for  the  sum  of  £95  19s.  5d.,  for  damages,  expenses,  and  costs, 
against  one  Dorothea  Power,  and  he  caused  to  be  issued,  on  the  judgment  against  the 
goods  and  chattels  of  Dorothea  Power,  a  writ  of  fieri  facias,  tested  on  the  28th  of 
November,  182(i,  and  returnable  in  eight  days  of  St.  Hilary  then  next  ensuing.  In 
the  month  of  December  following,  the  Plaintiff  in  error  caused  the  writ  of  fieri  facias 
to  be  delivered  for  execution  to  the  Defendant  in  error,  who  was  then  the  sheriff  of 
the  county  of  Kilkenny,  where  [155]  Dorothea  Power  resided.  On  delivering  the 
writ  to  the  Defendant  in  error,  the  Plaintiff  in  error  represented  to  the  Defendant 
in  error,  that  certain  cattle,  viz.  nine  cows  and  three  heifers,  which  were  then  on  the 
lands  of  Dorotliea  Power,  were  her  goods  and  chattels. 

The  Defendant  in  error  accordingly,  as  sheriff',  seized  the  cattle  under  the  writ  of 
fieri  facias  ;  b\it  shortly  after  the  cattle  had  been  taken  by  the  Defendant  in  error, 
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under  the  writ,  a  claim  of  property  in  the  cattle  was  made  by  John  Power,  a  son  of 
Dorothea  Power,  a  young  unmarried  man,  who  was  living  with  his  mother.  The 
Defendant  in  error  thereupon  immediately  returned  the  cattle  to  the  claimant. 

xA.fter  the  cattle  had  been  returned  to  -John  Power  by  the  Defendant  in  error,  John 
Power,  as  of  Ea.ster  term,  1827,  brought  his  action  against  the  Defendant  in  error  for 
the  trespass  committed  in  the  seizure  of  the  cattle;  and  afterwards,  as  of  Trinity 
term,  1827,  recovered  in  the  action  against  the  Defendant  in  error  the  sum  of  £50 
for  damages,  and  the  further  sum  of  £27  15s.  Id.  for  costs. 

Soon  after  the  verdict  was  obtained  against  the  Defendant  in  error  at  the  suit  of 
John  Power,  the  Defendant  in  error  brought  in  the  Court  of  Exchequer  in  Ireland, 
as  of  Hilary  term,  1828,  his  action  of  trespass  on  the  case  against  the  Plaintitf  in  error, 
for  having  untruly  represented  to  the  Defendant  in  error  that  the  cattle  were  the 
goods  of  Dorothea  Power. 

In  the  same  term  the  Defendant  in  error  filed  his  declaration,  containing  five 
counts,  against  the  Plaintiff  in  error,  who,  having  pleaded  not  guilty  [156]  thereto, 
the  record  was,  at  the  Lent  assizes  in  1828,  taken  down  for  trial  to  the  county  of  Kil- 
kenny, where  the  venue  in  the  action  had  been  laid  ;  and  upon  the  trial  the  Defendant 
in  error  (having  entered  a  nolle  prosequi  on  the  first  four  counts  of  the  declaration,  ' 
which  he  was  not  able  to  support  by  evidence,)  obtained  a  verdict  on  the  fifth  count, 
for  the  sum  of  £77  15s.  Id.,  with  costs. 

The  fifth  count  was  as  follows  : — "  And  whereas,  also,  before  and  at  the  time  of 
the  committing  of  the  grievances  in  this  count  mentioned,  to  wit,  on  the  26th  day 
of  December,  in  the  year  of  our  Lord  1826,  at  Kilkenny,  to  wit,  at  Dublin,  in  the 
county  aforesaid,  the  said  Plaintiff'  was  high  slieritl'  of  the  county  of  Kilkenny,  and 
the  said  Defendant  had  then  and  there  caused  to  be  delivered  to  the  said  Plaintiff', 
as  such  sheriiT,  a  certain  other  writ  of  our  said  lord  the  King,  commonly  called  a 
writ  of  fieri  facias,  which  had  theretofore  issued  out  of  the  Court  of  our  said  lord  the 
King,  before  the  barons  of  the  Exchequer  at  Dublin,  at  the  suit  of  the  said  Defend- 
ant, against  one  Dorothea  Power,  bearing  teste  the  28th  day  of  November,  in  the 
seventh  year  of  the  reign,  and  returnable  into  the  said  Court  in  eight  days  of  Saint 
Hilary,  and  directed  to  the  sheriff  of  the  county  of  Kilkenn\' ;  by  which  said  writ 
our  said  lord  the  King  commanded  the  said  sheriff,  that  of  the  goods  and  chattels 
of  the  said  Dorothea  Power,  in  his  bailiwick,  he  should  cause  to  be  levied  the  sum 
of  £95  19s.  5d.  And  the  said  Defendant  then  and  there  represented  and  affirmed 
to  the  said  Plaintiff,  that  the  said  Dorothea  Power  was  possessed  of  certain  goods 
and  chattels  liable  to  be  seized  under  the  [157]  said  writ  within  his  bailiwick,  which 
goods  and  chattels  the  said  Defendant  would  then  and  there  cause  to  be  shown  to 
the  said  Plaintifl' ,  and  then  and  there  required  the  said  Plaintiff  to  seize  said  goods 
and  chattels  under  said  execution.  And  the  said  Plaintiff  further  says,  that  he, 
confiding  in  the  said  representation  and  affirmation  of  the  said  Defendant,  and  he 
believing  the  same  to  be  true,  and  not  knowing  to  the  contrary  thereof,  did  after- 
wards, to  wit,  on  the  day  and  year  and  at  the  place  last  aforesaid,  seize  within  his 
bailiwick,  at  the  request  and  by  the  directions  and  at  the  requisition  of  the  said 
Defendant,  under  the  said  last-mentioned  writ,  certain  goods  and  chattels,  that 
is  to  say,  nine  cows  and  three  heifers,  which  were  then  and  there  shewn  by  the  said 
Defendant  to  the  said  Plaintiff,  as  and  for  the  goods  and  chattels  of  the  said  Dorothea 
Power,  liable  to  be  seized  under  said  writ  ;  and  that  the  said  goods  and  chattels 
were  afterwards  claimed  by  one  John  Power,  as  his  property,  and  that  the  said 
Defendant,  after  such  seizure  and  claim,  insisted  and  asserted  that  the  said  claim 
was  unfounded.  And  the  said  Plaintiff'  further  saith,  that  the  said  Defendant,  in 
truth  and  in  fact,  deceived  and  defrauded  the  said  Plaintiff'  in  this,  to  wit,  that  the 
said  last-mentioned  goods  and  chattels  were  not,  at  the  time  of  the  delivery  of  the 
said  writ  to  the  said  Plaintiff',  the  goods  or  chattels  or  property  of  the  said  Dorothea 
Power,  liable  to  be  seized  under  said  writ.  And  the  said  Plaintiff'  further  says,  that 
afterwards,  to  wit,  on  the  15th  day  of  February,  in  the  year  of  our  Lord  1827,  at 
Kilkenny,  to  wit,  at  Dublin,  in  the  county  aforesaid,  one  John  Power,  as  the  true 
and  lawful  owner  of  the  said  [158]  last-mentioned  goods  and  chattels,  at  the  time 
■'  they  were  so  shewn  to  the  said  Plaintiff',  and  seized  under  the  said  last-mentioned 
writ,  brought  his  certain  action  against  the  said  Plaintiff'  in  the  Court  of  our  said 
lord  the  King,  before  the  barons  of  the  Exchequer  at  Dublin,  to  recover  damages 
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"  for  the  seizing  and  taking  of  the  said  goods  under  said  last-mentioned  writ,  and 
"  such  proceedings  were  thereupon  had  in  the  said  action,  that  the  said  John  Power 
"  afterwards,  to  wit,  in  Trinity  term,  in  tlu^  eightli  year  of  the  reign  of  liis  said  present 
"  Majesty,  bef(ir<'  the  said  barons  of  the  Exclieciuer  at  DubHn  aforesaid,  at  Kilkenny, 
"to  wit,  at  Dublin,  in  the  eounty  aforesaid,  by  the  consideration  and  judgment  of 
"  the  said  Court,  recovered  against  the  said  Plaintiff'  a  large  sum  of  money,  to  wit,  the 
'■  sum  of  £'50,  as  and  for  the  value  of  the  said  goods  and  chattels  so  seized  by  l^laintifi' 
'■  as  last  aforesaid,  and  the  further  sum  of  £'27  15s.  Id.  for  costs  and  charges  by  thesaid 
"  .John  Power,  about  his  said  suit  in  that  behalf  expended,  making  together  the  sum 
"  of  £77  15s.  Id.  ;  and  that  afterwards,  to  wit,  on  the  I'Jth  day  of  November,  in  the 
"  year  last  aforesaid,  at  Kilkenny,  to  wit,  at  Dublin,  in  the  county  aforesaid,  the  said 
"  Plaintiff  was  forced  and  obliged  to  pay,  and  then  and  there  did  pay  to  the  said  John 
"  Power  the  said  sum  of  £77  15s.  Id.  ;  and  was  also  then  and  there  forced  and  obliged 
"  to  lay  out  and  expend  a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  £40, 
"  in  and  about  defending  the  said  action  so  brought  against  him  as  last  aforesaid,  and 
"  in  and  about  taking  and  pursuing  other  necessary  proceedings  made  incumbent 
"  upon  him  in  consequence  of  the  said  seizure  and  the  said  recovery,  [159]  and  was 
"  and  is  otherwise  greatly  injured  ;  and  the  said  Plaintiff  says,  that  by  reason  of  the 
"  said  several  premises  he  had  been  injured  and  has  sustained  damage  to  the  amount 
"  of  £500,  whereby  he  is  less  able  to  pay  to  his  Majesty  the  debts  he  owes  liim,  and 
"  therefore  he  brings  his  suit,  and  so  forth. " 

In  the  ensuing  Easter  term,  18'28,  the  Plaintiff  in  error  moved  the  Court  of  Ex- 
chequer in  arrest  of  the  judgment  on  the  fifth  count,  but  the  motion  was  refused  by 
the  Court,  and  judgment  was  accordingly  entered  for  the  Defendant  in  error  on  the 
fifth  count.  In  the  same  term  the  Plaintiff'  in  error  sued  out  a  writ  of  error  to  reverse 
the  judgment,  returnable  in  the  Court  of  Exchequer  Chamber  in  Ireland  ;  and  having 
assigned  errors  in  the  judgment,  and  the  Defendant  having  joined  in  error,  the  cause 
was  heard  in  the  Court  of  Exchequer  Chamber,  when  the  Judges  of  that  Court  were 
divided  in  their  opinion  on  the  case  ;  but  the  majority  of  the  Judges  were  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  should  be  affirmed,  and  accordingly  tho 
judgment  was  affirmed  by  the  Court  of  Exchequer  Chamber,  with  costs. 

Against  this  affirmance  of  the  judgment,  a  writ  of  error  was  brought  in 
Parliament. 

For  the  Plaintiff  in  error.  The  Attorney-General  and  Mr.  Cooper. 

The  fifth  count  in  the  declaration,  on  which  the  judgment  has  been  entered  for 
the  Defendant  in  error,  is  founded  on  a  false  representation,  and  the  count  does  not 
allege  any  sufficient  ground  to  maintain  an  action  thereon  ;  for  by  law  an  action 
will  lie  on  a  false  representation  only  in  three  classes  of  cases  ;  first,  where  the  repre- 
sentation is  [160]  made  respecting  the  subject  matter  of  a  contract  between  the  parties; 
secondly,  where  it  is  made  fraudulently,  and  with  intent  to  deceive  ;  and,  thirdly, 
where  it  is  made  with  knowledge  of  its  falsehood ;  whereas  the  said  fifth  count  does 
not  shew  any  contract  between  the  Plaintiff  in  error  and  the  Defendant  in  error,  nor 
does  it  allege  any  fraud  in  the  Plaintiff,  nor  assert  his  knowledge  of  the  falsehood  of 
what  he  represented. 

The  fifth  count  being  defective  in  substance,  caimotbe  made  good  by  the  verdict 
for  the  Defendant  ;  for  though  a  verdict  may  cure  a  defective  .statement  of  a  good 
title  to  maintain  an  action,  it  cannot  supply  or  create  a  title,  and  it  is  contrary  to  law 
to  presume  the  existence  of  fraud,  or  a  scienter,  where  it  is  not  alleged  ;  and  there  is 
nothing  stated  in  the  fifth  count,  from  which  fraud,  or  a  scienter,  could  or  ought  to  be 
inferred  against  the  Plaintiff  in  error  ;  and  there  is  the  less  reason  for  any  such  in- 
ference in  this  case,  because  it  appears  by  the  record,  that  there  were  other  counts  in 
the  declaration  of  the  Defendant  in  error,  which  distinctly  averred  both  fraud  and  a 
scienter  in  the  Plaintiff  in  error  ;  and  that  on  tliose  counts  the  Defendant  in  error 
thought  proper  to  enter  a  nolle  prosequi. 

The  representation  made  by  the  Plaintiff"  in  error  to  the  Defendant  in  ei'ror,  as 
stated  in  the  fifth  count,  must  be  considered  as  having  been  made  innocently,  and 
from  a  conviction  of  its  truth,  and  that  the  Plaintiff  in  error  did  not  and  could  not 
derive  any  benefit  from  nuiking  such  representation,  if  false  ;  and  even  assunnng 
that  the  Plaintiff  in  error  could  derive  a  benefit  from  nuiking  such  rei)resentation, 
yet  the  Defendant  in  [161]  error  could  not  maintain  au  action  against  the  i'laintitf 
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in  error  for  a  false  representation,  wliicli  was  not  at  the  time  known  to  liim  to  liave 
been  false. 

It  was  the  duty  of  the  Defendant  in  error,  as  sheriff,  to  inform  himself  of  the  goods 
and  chattels  of  the  Defendant,  in  the  writ  delivered  to  him,  as  set  forth  in  the  fifth 
count  ;  and  as  such  slieriff  he  had  by  law  ample  powers  to  enable  him  to  ascertain 
the  truth  or  falsehood  of  the  representation  made  to  him  by  the  Plaintiff'  in  error. 
The  Defendant  in  error,  as  such  sheriff",  was  not  under  any  obligation  to  seize  the 
goods,  merely  on  the  representation  made  to  him  by  the  Plaintiff  in  error,  and  must 
be  considered  as  having  acted  on  his  own  responsibility,  and  in  discharge  of  his  duty, 
and  not  under  the  influence  of  such  representation. 

The  practice  of  sheriffs,  in  requiring  an  indemnity  from  plaintiff's  in  executions, 
and  the  practice  of  the  courts  of  law,  in  compelling  a  plaintifi'  who  requires  a  sheriff' 
to  seize  or  sell  goods  under  a  fieri  facias  to  give  such  sheriff'  an  indemnity  in  certain 
cases,  demonstrates  that  it  is  considered,  that  without  such  indemnity  the  sheriff 
could  not  maintain  an  action  against  the  Plaintiff'  upon  such  execution.  A  repre- 
sentation which  is  merely  false,  and  is  not  accompanied  by  fraud,  or  a  scienter,  could 
not  be  sufficient  to  enable  a  sheriff  to  maintain  an  action. 

It  is  contrary  to  the  policy  of  the  law  to  hold  out  an  inducement  to  a  sheriff  to 
sell  under  a  fieri  facias,  without  a  sufficient  inquiry,  which  will  be  the  case  if  he  is 
entitled,  upon  an  execution,  to  maintain  an  action  against  the  Plaintiff',  who  in-[162]- 
nocently  shows  him  goods  as  belonging  to  the  Defendant  in  the  action,  which  were 
really  not  so. 

It  is  a  novel  action,  going  beyond  the  principle  of  any  decided  case,  and  is  incon- 
sistent with,  and  repugnant  to,  the  principles  of  former  decisions. 

For  the  Defendant  in  error.  Sir  James  Scarlett  and  Mr.  Serjeant  Spankie. 

It  is  a  principle  of  law,  that  he  who  affirms  either  that  which  he  does  not  know 
to  be  true,  or  that  which  he  knows  to  be  false,  to  another's  prejudice  and  his  own 
gain,  is  a  wrong-doer,  and  must  answer  in  damages  for  the  injury  occasioned  by  such 
falsehood. 

It  appears  by  the  fifth  count  that  the  Plaintiff  in  error  did  not  know  what  he. 
represented  to  be  true  ;  for  the  representation  as  to  the  property  in  the  goods  is  averred 
to  have  been  untrue,  and  consequently  the  Plaintiff  in  error  was  guilty  of  falsehood, 
to  the  damage  of  the  Defendant  in  error,  the  Plaintiff'  in  error  being  at  the  time 
interested  in  making  the  representation. 

It  further  appears,  that  the  falsehood  of  the  representation  was  prejudicial  to  the 
Defendant  in  error,  and  caused  the  damage  to  him  set  out  in  the  fifth  count. 

The  Defendant  in  error  was  by  law  bound,  in  performance  of  his  duty  as  sheriff", 
to  act  upon  the  representation  as  to  the  property  in  the  goods  so  made  by  the  Plaintiff' 
in  error,  at  the  peril  of  an  action  at  the  suit  of  the  Plaintiff'  in  error,  if  he,  the  De- 
fendant in  eri'or,  had  neglected  or  refused  so  to  act :  consequently,  a  duty  was  imposed 
upon  the  Plaintiff'  in  error  to  represent  the  fact,  as  to  the  property  in  the  goods,  truly. 
It  is  equally  a  breach  [163]  of  duty,  in  a  case  of  this  nature,  to  state  that  as  a  fact 
which  the  party  representing  does  not  know  to  be  true,  as  wilfully,  knowingly,  or 
fraudulently,  to  misrepresent  the  matter.  It  is  equally  false  in  both  cases,  and  the 
relation  in  which  the  sheriff  stands  to  the  party  making  the  representation,  and  the 
necessity  which  the  sheriff'  is  under  to  act  on  the  representation  if  true,  imposes  a 
duty  on  the  person  making  such  representation  to  make  it  truly  ;  that  is,  not  to 
state  as  a  fact  that  which  he  does  not  know  to  be  true,  and  which  turns  out  to  be 
false. 

The  allegation  of  wrong,  and  of  consequent  damage  in  the  fifth  count,  is  at  all 
events  sufficient  after  verdict. 

If  the  party  making  the  representation  has  no  interest,  the  action  may  not  lie, 
unless  it  is  done  maliciously,  in  which  case  third  parties  may  become  liable,  even 
criminally.  This  is  a  case  where  the  party  making  the  false  representation  had  an 
interest. 

The  authorities  cited  were:  Hovenden's  Notes  to  Ves.  jun.,  vol.  2.  p.  140.; 
Haycraft  r.  Creasy,  2  East,  92.  ;  Ashlin  r.  White,  Holt's  N.  P.  C.  387.  ;  Adamson 
V.  jarvis,  4  Bing.  GG.  :  Merrywether  v.  Nixon,  8  T.  R.  186.  ;  Com.  Dig.  Act.  on  Case 
for  Deceit,  (A)  10.  ;  Pasley  v.  Freeman,  3  T.  R.  51.,  Opinion  of  Grose  J.  as  to  Action 
of  Deceit ;  Dale's  Case,  Cro.  Ehz.  44.  ;  Cross  v.  Gardener,  Carthew,  90.  ;  1  Saunders, 
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228.  Serjt.  Willinins's  note.  See  also  Tai>p  r.  Lee,  3  B.  &  1*.  371.  ;  Foster  r.  Charles, 
G  Bing.  .•)',)(;.,  unci  7  Bing.  10.5.  ;  Corbctt  r.  Brown,  8  Bing.  •'S.!.,  (i  Moore  &  P.  8.'). 

[164]  At  the  conehision  of  the  argument.  Lord  Tenterden  said  t  hat  the  case  reiiiiired 
consideration.  The  judgment  was  afterwards  moved  uiiex[)ectedly,  and  there  is 
no  record  of  the  reasons  given  by  Lord  Tenterdcn  and  Lord  Wynford.  But  Lord 
Tenterden  afterward.s  privately  informed  the  reporter,  that  he  ])ut  the  case  upon 
the  ground  that  the  sheriff  was  a  public  officer,  and  (as  his  Lordship  expressed  it) 
was  placed  between  two  fires. 

Judgment  affirmed. 


[165]  ENGLAND. 

COURT  OF  CHANCEUY. 


Nathan  Mayek  Eothschild, — Appellant ;  James  Bkookman, — Respondent 

[1831]. 

[Mews'  Dig.  i.  68  ;  vii.  258,  259  ;  xi.  992.  S.C.  2  Dow  &  CI.  188  ;  and,  in  Chancery, 
3  Sim.  153  ;  7  L.  J.  Ch.  163.  Followed  in  Telleij  v.  Shand,  1872,  25  L.  T.  661 ; 
Hamilton  v.  Young,  1881,  7  L.  R.  Ir.  299  ;  Gay  v.  Churchill,  1889,  60  L.  T.  743. 
Explained  in  Ladywell  Mining  Co.  v.  Brookes,  1887,  35  Ch.  D.  108.  Distinguished 
in  Waildell  v.  Bloekey,  1879,  4  Q.  B.  D.  680  ;  and  see  Robinson  v.  Mollelt, 
1875,  L.  R.  7  H.  L.  810.] 

A  broker  or  agent  being  employed  by  a  customer  to  sell  foreign  stock  on  a 
day  specified  by  him  in  a  letter  of  instructions,  purchased  the  stock  in 
the  name  of  his  partners,  a  firm  in  Paris,  at  the  market  price  of  the  day. 
Being  also  employed  to  purchase  foreign  stock,  and  bonds  for  his  customer, 
according  to  his,  the  agent's,  recommendation,  he  transmitted  accounts 
of  the  transactions  to  his  employer,  with  broker's  notes,  etc.,  as  if  he  had 
purchased  the  stock  of  third  persons.  In  fact,  no  stock  or  bonds  were 
purchased  ;  no  transfers  were  made  ;  no  broker's  notes  passed,  but  the 
sales  were  nominal  of  stock  and  bonds  remaining  in  the  hands  of  the 
agent  and  his  partners,  and  not  set  apart  nor  appropriated  to  the  customer. 
1\\  order  to  effect  these  purchases,  loans  of  money  were  made  by  the  agent 
to  the  customer,  upon  agreement  that  the  stock  and  bonds  should  remain 
as  a  deposit  in  the  hands  of  the  agent,  to  secure  the  repayment  of  money 
advanced. 

The  stock  and  bonds  were  afterwards  sold  at  a  loss  under  the  advice  of  the 
agent. 

In  1819  an  account  of  these  transactions  was  rendered,  and  settled  between 
the  customer  and  the  agent,  and  great  loss  having  been  incurred  upon 
the  transactions,  a  large  balance  was  paid  by  the  customer  to  the  agent. 

Upon  bill  filed  in  1824,  all  the  transactions  were  set  aside,  and  an  account 
decreed  against  the  agent.     This  decree  was  affirmed  on  appeal. 

In  Hilary  term  1824,  a  bill  was  filed  in  the  Court  of  Chancery  by  the  Respondent 
against  the  Appellant,  stating  a  case,  which,  as  it  appeared  [166]  on  the  hearing  in 
the  Court  below,  and  upon  the  appeal,  was  in  substance  as  follows  : — 

In  the  early  part  of  1818,  Mr.  Brookman,  who  resided  at  Southampton,  was  the 
holder  of  20,000  francs  per  annum  French  rentes,  the  dividends  of  which  he  received 
through  Mr.  Rothschild  and  his  partners.  This  brought  about  the  introduction 
of  Mr.  Brookman  to  Mr.  Rothschild,  and  Mr.  Rothschild  entered  into  a  correspondence 
with  Mr.  Brookman  as  to  French  rentes  and  Prussian  bonds,  and  Mr.  Eothschild, 
who  expressed  himself  to  be  very  anxious  to  serve  Mr.  Brookman,  acquired  great 
influence  over  Mr.  Brookman.  At  this  time  Mr.  Brookman  applied  to  be  admitted 
to  a  share  in  the  French  loan,  for  which  Mr.  Rothschild  was  the  contractor. 
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lie  was  also  the  contractor  for  the  Prussian  loan  for  £5,000,000  sterling,  which 
was  to  be  raised  by  instalments  payable  at  different  periods. 

In  April  and  May,  1818,  Mr.  Rothschild  represented  to  Mr.  Brookiiiiin  that  it 
would  be  much  to  his  advantage  to  hold  i'riissian  bonds,  which,  as  he  represented, 
would,  according  to  his  expectations,  rise  to  1)0,  the  price,  as  far  as  it  could  be  ascer- 
tained, being  then  about  82  to  8.3  per  centum  ;  and  in  a  letter  dated  the  '23d  of  May, 
1818,  Mr.  Rothschild  stated  that  he  thought  that  Mr.  Brookman  would  do  well  to 
sell  part  of  his  French  stock  and  invest  it  in  Prussian  bonds.  In  consequence  of  this 
advice,  Mr.  Brookman,  who  was  still  at  Southampton,  on  the  24th  of  May,  1818, 
wrote  to  Mr.  Rothschild,  and  directed  him  to  sell  his  20,000  French  rentes,  and  to 
hold  the  proceeds  in  his  hands,  unless  there  would  be  a  saving  by  an  immediate 
investment  in  Prussian  bonds,  in  which  [167]  case  he  wished  the  proceeds  to  be 
immediately  invested,  and  that  the  bonds  should  remain  with  Mr.  Rothschild.  Mr. 
Rothschild  consented  to  execute  this  sale  and  purchase,  and  acted  as  Mr.  Brookman's 
agent  in  the  whole  transaction,  and  on  the  25th  of  May,  1818,  the  day  on  which  he 
received  the  letter  of  the  24th  of  May,  Mr.  Rothschild  wrote  to  Mr.  Brookman, 
informing  him  that  he  had  sold  his  20,000  rentes,  and  invested  the  produce  in  the 
purchase  of  Prussian  bonds.  The  letter  was  so  framed  as  to  lead  Mr.  Brookman  to 
suppose  that  the  sale  and  purchase  had  been  made  to  third  persons,  and  on  the  most 
advantageous  terms.  On  the  filing  of  Mr.  Rothschild's  first  answer,  Mr.  Brookman 
discovered  that  the  sale  and  purchase  were  both  fictitious  ;  Mr.  Rothschild  having, 
on  behalf  of  himself  and  his  partners,  taken  the  rentes  to  himself,  and  not  having 
bought  any  bonds,  but  supplied  them  out  of  his  own  stock  at  a  profit  to  himself  of 
about  £1500.  Shortly  after  this  transaction,  contrary  to  the  representation  of  Mr. 
Rothschild,  whose  large  capital  in  both  stocks  enabled  him  to  influence  the  market 
at  pleasure,  French  rentes  rose  and  Prussian  bonds  fell. 

In  the  month  of  June,  1818,  Mr.  Rothschild  advised  Mr.  Brookman  to  buy  and 
hold  Prussian  bonds,  stating  it  to  be  his  opinion  that  they  would  rise  from  their  then 
price  (about  82)  to  90  per  cent.  Relying  on  these  representations,  Mr.  Brookman 
purchased  of  Mr.  Rothschild,  on  the  2d  of  June,  1818,  £5000  Prussian  bonds  at  81f 
per  cent.,  to  be  paid  for  in  four  months  with  interest  from  the  day  of  contract.  On 
the  15tli  day  of  the  same  month  he  purchased  of  Mr.  Rothschild  £5000  Prussian 
bonds  at  81  per  cent.,  to  be  paid  for  in  [168]  four  months  with  interest  from  the  day 
of  contract.  On  the  same  day  he  purchased  of  Mr.  Rothschild  £40,000  Prussian 
bonds  at  82  per  cent.,  to  be  paid  for  at  the  option  of  the  buyer  within  twelve  months, 
allowing  5  per  cent,  interest  from  the  day  of  contract  to  the  day  of  payment.  The 
conditions  of  the  purchases  were,  that  ^Ir.  Rothschild  was  to  advance  the  money, 
and  Mr.  Brookman  was  to  pay  interest  at  5  per  cent,  on  the  sum  advanced,  and  that 
Mr.  Rothschild  was  to  hold  the  bonds  for  his  security. 

Mr.  Brookman,  in  the  months  of  April  and  May,  1818,  purchased  of  other  persons 
£15,000  Prussian  bonds,  and  having  to  pay  for  part  of  such  bonds  in  the  month  of 
September  of  the  same  year,  borrowed  of  Mr.  Rothschild,  through  the  brokers  Dear- 
man,  Bell,  and  Co.,  the  sum  of  £8500  upon  his  (Mr.  Brookman's)  note  of  hand,  with 
interest  at  5  per  cent.,  and  a  deposit  of  Prussian  bonds  to  the  amount  of  £11,000 
Prussian  bonds.  The  brokers  having  negotiated  this  loan  and  received  a  cheque 
of  Mr.  Rothschild  for  the  amount,  delivered  to  Mr.  Rothschild  Mr.  Brookman's 
promissory  note,  payable  with  interest  at  5  per  cent.,  for  the  like  amount,  and  at 
the  same  time  carried  and  delivered  to  Mr.  Rothschild  Prussian  bonds  belonging  to 
Mr.  Brookman  to  the  amount  of  £11,000  Prussian  bonds,  for  the  purpose  of  being 
a  collateral  security  to  Mr.  Rothschild  for  the  due  payment  of  the  promissory  note. 
On  the  7th  day  of  October,  1818,  Mr.  Rothschild  paid  to  Mr.  Brookman  the  half 
year's  dividends  on  £01,000  as  the  amount  of  bonds  which  he  held  for  Mr.  Brookman. 

On  the  6th  of  October  an  account  was  delivered  [169]  to  Mr.  Brookman  by  the 
brokers  Dearman,  Bell,  and  Co.  on  behalf  of  Mr.  Rothschild,  which,  including  a  charge 
for  brokerage,  showed  a  balance  due  from  Mr.  Brookman  of  £41.6.39  16s.  6d.  on  ac- 
count of  the  several  purchases,  amounting  in  the  whole  to  £50,000  Prussian  bonds. 
In  order  to  settle  this  account.  Mr.  Brookman,  through  the  agency  of  Dearman,  Bell, 
and  Co.,  borrowed  of  Mr.  Rothschild  £41,500  upon  the  security  of  his  (Mr.  Brook- 
man's) note  of  hand  for  the  same  amount,  payable  with  interest  at  5  p?r  cent.,  and  a 
deposit  of  the  £50,000  Prussian  bonds  as  a  collateral  security  for  the  due  payment 
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of  the  note.  Mr.  Brookman  then  delivered  to  the  brokers  his  promissory  note  for 
£41,500,  and  paid  them  in  cash  £139  16s.  Gd.,  making  together  the  sum  so  stated 
to  be  duo  from  liim  in  respect  of  the  bonds,  and  Dearman,  Bell,  and  Go.  then  paid 
to  Mr.  Rothschild  their  cheque  on  Messrs.  Masterman  and  Co.  for  £4I,52'J  4s.  lOd., 
being  the  amount  due  to  him  for  the  £50,000  Prussian  bonds,  after  deducting  tlieir 
charge  to  Mr.  Rothschild  for  brokerage.  Dearman,  Bell,  and  Vo.  then  received  from 
Mr.  Rothschild  a  cheque  for  £41 ,500,  handed  over  to  him  Mr.  Brookman's  promissory 
note  for  the  like  amount,  and  left  the  £50,000  Prussian  bonds  deposited  in  Mr.  Roths- 
child's hands  as  the  spcciiio  property  of  Mr.  Brookman  for  the  purpose  of  being  a 
security  to  him  for  the  due  payment  of  the  note. 

On  the  15th  of  October  following,  Mr.  Brookman  having  to  pay  for  the  remainder 
of  the  £15,000  Prussian  bonds,  borrowed  of  Mr.  Rothschild,  through  the  agency  of 
Dearman,  Bell,  and  Co.,  the  sum  of  £4200,  payable  with  interest  at  5  per  [170]  cent., 
upon  the  security  of  his  note  of  hand  for  the  like  amount,  and  a  deposit  of  £6000 
Prussian  bonds  as  a  security  for  the  due  payment  of  the  note.  Accordingly  Messrs. 
Dearman,  Bell,  and  Co.  received  from  Mr.  Rothschild  his  cheque  for  £4200,  delivered 
to  him  Mr.  Brookman's  promissory  note  for  the  like  amount,  and  deposited  with 
him  Prussian  bonds  belonging  to  Mr.  Brookman  to  the  amount  of  £6000  as  a  collateral 
security  for  the  due  payment  of  the  note. 

In  the  month  of  December  following,  at  which  time  Prussian  bonds  had  fallen 
about  7  per  cent.,  Mr.  Rothschild  strongly  advised  Mr.  Brookman  to  sell  his  Prussian 
bonds  then  in  his  (Mr.  Rothschild's)  hands,  and  to  invest  the  proceeds  in  the  French 
funds,  stating,  that  by  so  doing  he  had  no  doubt  Mr.  Brookman  would  repair  the 
losses  he  had  sustained.  Mr.  Brookman  accordingly  acted  on  such  advice,  and  sold 
to  Mr.  Rothschild  the  whole  of  his  £67,000  Prussian  bonds  by  two  contracts,  one 
for  £37,000  bonds,  dated  the  17th  of  December,  1818,  and  the  other  for  £30,000 
bonds,  dated  the  31st  of  December,  1818,  at  the  price  of  75  per  cent.  Out  of  the 
proceeds  of  the  said  £67,000  Prussian  bonds  Messrs.  Dearman,  Bell,  and  Harford 
paid  to  Mr.  Rothschild  the  amounts  of  Mr.  Brookman's  two  promissory  notes,  dated 
respectively  September  18th  and  October  6th,  1818,  and  Mr.  Rothschild  then  de- 
livered up  the  same  to  Mr.  Brookman.  Owing  to  the  fall  in  the  price  of  Prussian 
bonds,  the  proceeds  were  only  sufficient  to  pay  ofl'  the  two  notes  for  £8500  and  £41 ,500, 
leaving  the  note  for  £4200  still  unpaid,  and  Mr.  Rothschild  called  upon  Mr.  Brookman 
to  deposit  other  bonds  as  a  [171]  security  to  him  for  the  payment  of  that  note.  Mr. 
Brookman  accordingly  deposited  with  Mr.  Rothschild  other  Prussian  bonds  belonging 
to  him  to  the  amount  of  £5500,  which  bonds  were,  on  or  about  the  5th  day  of  Feb- 
ruary, 1819,  sold  to  Mr.  Rothschild,  at  the  price  of  78f  per  cent.,  and  the  remaining 
promissory  note  for  £4200  was  paid  out  of  the  produce  of  those  bonds. 

In  about  a  month  after  the  £67,000  Prn.ssian  bonds  were  sold  to  Mr.  Rothschild, 
the  price  of  Prussian  bonds  rose  3f  per  cent.  Previously  to  the  purchase  by  Mr. 
Rothschild  of  the  £67,000  Prussian  bonds,  he  had  sold  and  delivered  the  £l'l,000 
Prussian  bonds  belonging  to  Mr.  Brookman,  and  deposited  with  him  as  a  security 
on  the  18th  of  September,  1818,  at  higher  prices  than  75  per  cent.  The  £50,00(1 
Prussian  bonds  were  not  selected  from  the  other  Prussian  bonds  in  Mr.  Rothschild's 
hands,  or  in  any  manner  set  apart  or  identified  ;  and  at  the  time  when  Mr.  Rothschild 
engaged  to  buy  the  £67,000  bonds  from  Mr.  Brookman,  he  had  Prussian  bonds 
in  his  hands  belonging  to  Mr.  Brookman,  to  the  amount  of  £6000  only,  being  the 
remainder  of  the  bonds  which  Mr.  Brookman  had  purchased  from  other  persons, 
and  placed  in  Mr.  Rothschild's  hands. 

In  December,  1818,  Mr.  Rothschild  advised  Mr.  Brookman  to  make  a  purchase 
of  French  rentes.  Accordingly,  on  the  17th  of  Dec.  1818,  Mr.  Brookman  purchased 
of  Mr.  Rothschild,  according  to  Mr.  Rothschild's  account  of  the  particulars,  49,000 
francs  French  5  per  cent,  rentes,  at  67  per  cent,  and  23,  80,  exchange  ;  on  the  31st 
of  Dec.  1818,  32,000  francs  French  rentes,  at  66  per  cent,  and  23,  40,  exchange  ; 
on  the  1st  of  Jan.  1819,  8000  [172]  francs  French  rentes,  at  65  per  cent.,  exchange 
23,  35  ;  on  the  29th  of  Jan.  1819,  19.000  francs  French  rentes,  at  70  per  cent.,  ex- 
change, 23,  40  ;  and  on  the  4th  of  Feb.  1819.  7000  francs  French  rentes,  at  70  per 
cent.,  23,  40  exchange;  making,  in  the  whole,  115,000  francs  per  auntnii,  French 
5  per  cent,  rentes.  The  purchase  monies  in  the  whole  amounted,  at  the  above  rates 
of  exchange,  to  £65,649  Os.  8d.     By  the  terms  of  tlic  contracts.  Mr.  Brookman  was 
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to  pay  the  purchase  monies  with  interest  at  5  per  cent,  per  annum,  on  or  before  the 
15th  (hiy  of  June  then  next,  and  then  to  have  the  rentes  transferred  to  liim,  and 
in  the  meantime  they  were  to  remain  in  the  name  of  Mr.  Rothschild.  These  trans- 
actions were  conducted  as  if  they  had  been  real  sales  ;  brokers'  notes  were  made  out, 
and  Mr.  Rothschild,  in  April,  1819,  accounted  to  Mr.  Brookman  for  the  half-year's 
dividends  which  became  due  on  those  several  portions  of  rentes  in  the  month  of  lAlarch, 
after  deducting  his  commission  for  receiving  the  same,  and  Messrs.  Rothschild  Frrres 
of  Paris,  in  their  correspondence,  referred  to  the  rentes  as  Mr.  Brookman's  rentes. 
But  it  was  charged  by  the  bill,  that  the  whole  transaction  on  the  part  of  Mr.  Roths- 
child and  his  partners  was  fictitious  ;  that  they  had  not  at  the  time  115,000  French 
rentes,  or  if  they  had,  that  no  such  amount  of  rentes  was  in  fact  transferred  or  set 
apart  for  Mr.  Brookman,  or  in  any  manner  identified  as  Mr.  Brookman's  property. 

In  May,  1819,  Mr.  Rothschild  advised  Mr.  Brookman  to  sell  his  French  rentes. 
Mr.  Brookman,  in  pursuance  of  such  advice,  through  Messrs.  Dearman,  Bell,  and 
Co.,  sold  in  London  5000  francs  per  annum  of  such  rentes  to  a  Mr.  Blakesley,  [173] 
and  on  Messrs.  Dearman  and  Co.  paying  to  Mr.  Rothschild  the  contract  price  for 
such  rentes,  IFrench  rentes  to  that  amount  were  transferred  to  the  purchaser  by 
Mr.  Rothschild  and  his  partners.  Immediately  after  this  sale  had  been  completed, 
Mr.  Rothschild  urged  Mr.  Brookman  to  sell  his  rentes,  not  in  London  but  in  Paris, 
and  represented  the  necessity  to  be  so  urgent,  that  an  express  must  be  sent  to  Paris 
immediately,  to  effect  the  sale.  Mr.  Brookman  accordingly  authorized  Mr.  Roths- 
child to  send  an  express  to  Paris  to  sell  the  whole  of  the  remainder  of  his  rentes.  Mr. 
Rothschild,  as  he  represented,  despatched  an  express  to  Paris,  and  charged  Mr. 
Brookman  £37  6s.  2d.,  for  the  expenses  of  such  express.  In  a  short  time  afterwards 
Mr.  Rothschild  informed  Mr.  Brookman  that  he  had  received  advice  from  Paris  of 
the  sale  of  Mr.  Brookman's  rentes,  and  Messrs.  Rothschild  Brothers  of  Paris  fur- 
nished Mr.  Brookman  with  an  account  sales  of  such  rentes,  by  which  it  was  repre- 
sented that  on  the  28th  day  of  May,  1819,  they  had  sold  the  whole  of  Mr.  Brookman's 
remaining  1 10,000  francs  French  rentes,  in  the  following  portions,  and  at  the  following 
prices  : — 

Frs.    30,000   rentes,    at   G6    30   per   cent. 


30,000 

rentes, 

at 

G6 

30 

30,000 

G6 

40 

20,000 

66 

45 

20,000 

66 

50 

10,000 

66 

60 

Upon  this  transaction,  Messrs.  Rothschild  Freres  made  a  charge  of  9132  francs 
for  commission  and  brokerage,  and  represented  to  Messrs.  Dearman,  Bell,  and  Co. 
that  their  best  exertions  had  been  used  in  the  sale  "of  the  rentes.  On  searching  the 
government  books  in  France,  by  virtue  of  a  com-[174]-mission  issued,  in  the  year 
1828,  in  this  cause,  by  the  Court  of  Chancery,  for  taking  evidence  in  France,  it 
appeared  that  no  such  sales  as  those  represented  by  Messrs.  Rothschild  Freres  to 
have  been  made  for  Mr.  Brookman  were  eflfected.  It  appeared  that  some  sales  were 
made  at  the  time  stated  by  Messrs.  Rothschild  Freres,  but  they  did  not  correspond  in 
their  several  amounts  with  those  represented  to  have  been  made  on  account  of  Mr. 
Brookman. 

As  soon  as  this  supposed  transaction  had  been  completed,  French  rentes  began 
to  rise  rapidly  in  price,  and  Mr.  Brookman,  on  this  becoming  known  to  him,  became 
anxious  to  have  the  proceeds  of  the  sale,  which  remained  in  the  hands  of  Rothschild 
Frrres,  re-invested  in  the  purchase  of  French  rentes  ;  and  after  consulting  Mr. 
Rothschild  upon  the  subject,  sent  an  order  to  Messrs.  Rothschild  Freres  to  re-invest 
the  same.  In  due  course  Messrs.  Rothschild  Freres  advised  Mr.  Brookman  that  they 
had  re-invested  the  proceeds  of  the  110,000  rentes  in  the  purchase  of  105,500  rentes. 
Messrs.  Rothschild  Freres  represented  in  their  advice  that  this  sum  had  been  pur- 
chased in  the  following  parcels  : — 

Frs.  10,000  rentes,  at  68  60  per  cent. 
20,000  68  65 

40,000  68  75 

35,500  68  70 

And  they  charged  1811  francs  for  brokerage  on  this  transaction. 

It  appeared,  on  search  being  made  in  the  French  government  books,  by  virtue 
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of  the  aforesaid  commission,  that  no  sucli  purchases  as  those  represented  by  Messrs. 
Rothschild  Frrres  were  made  by  them. 

[175]  In  September,  1819,  the  price  of  French  rentes  in  London  having  risen 
to  72  per  cent.  Mr.  Brookman  determined  to  talce  advantage  of  the  rise,  by  effecting 
gradual  sales  in  London,  but  Mr.  Rothschild  resisted  any  sale  being  made  in  London, 
and  advised,  as  more  beneficial  to  Mr.  Brookman,  to  have  the  rentes  sold  in  I'aris. 

In  consequence  of  Mr.  Rothschild's  refusal  to  have  the  rentes  sold  in  London, 
Mr.  Brookman  went  over  to  Paris,  where  he  arrived  on  the  '20th  of  September,  181!), 
and  on  the  next  day  had  an  interview  with  Mr.  James  Mayer  Rothschild,  in  tin; 
presence  of  Mr.  Bell,  when  he  gave  verbal  instructions  to  Mr.  James  Mayer  liotliscliild 
to  sell  his  i-entes.  On  the  22d  of  September,  1819.  Messrs.  Rothschild  Frrres  stated 
to  Mr.  Brookman,  that,  agreeably  to  his  verbal  insti-uctions,  they  had  effected  the 
sale  of  his  105,500  francs  rentes,  in  one  sum,  at  71,  35,  per  cent.,  producing 
1,505,485  francs,  from  which  deducting  for  commission  and  brokerage  9409  francs 
25  cents,  there  remained  1,496,075  francs  75  cents,  at  25,  20,  exchange,  £59, .368 
Is.  8d.  ;  adding  to  this  sum  half  a  year's  dividend  (deducting  commi-ssion)  52,480 
francs  25  cents,  at  25,  20,  exchange,  £2082  15s.  9d.,  made  together  £61,450  17s.  5d. 
sterling,  which  Messrs.  Rothschild  Freres  stated  they  should  remit  to  Mr.  N.  M. 
Rothschild,  of  London,  in  bills  at  thirty  days  date  from  the  25th  instant.  On  the 
25th  of  the  same  month,  Messrs.  Rothschild  Freres  addressed  another  letter  to  Mr. 
Brookman,  in  which  they  stated  they  had  added  to  their  remittance  a  balance  of  685 
francs  55  cents,  which  remained  in  their  hands  from  the  sale  and  re-investment  in 
May  and  June,  at  25,  20,  ex-[176]-change,  £27  4s.  Id.,  making  the  total  amount 
of  the  remittance  £61,478  Is.  6d.  In  truth  no  bills  were  remitted  on  this  occasion  ; 
and,  on  searching  the  government  books  in  France,  by  virtue  of  the  aforesaid  com- 
mission, it  was  found  that  no  such  sale  took  place. 

By  an  exhibit  in  the  cause  being  the  account  between  Messrs.  Rothschild  Frrres 
and  the  French  government,  embracing  the  time  from  the  20th  to  the  27th  of  Sep- 
tember inclusive,  it  appeared  that  Messrs.  Rothschild  Frcres  during  that  time  sold 
only  20,299  francs  of  rentes.  Shortly  after  Mr.  Brookman's  return  to  London, 
Mr.  N.  M.  Rothschild  made  out  his  account,  charging  Mr.  Brookman  with  the  amount 
of  the  purchase-monies  of  the  rentes,  and  with  interest  thereon,  and  giving  him  credit 
for  half  a  year's  dividends,  proceeds  of  the  5000  rentes  sold  to  Mr.  Blakesley,  some 
interest,  and  the  supposed  remittance  of  Messrs.  Rothschild  Freres,  making  it  appear 
that  on  the  whole  there  was  a  balance  due  from  Mr.  Brookman  to  him  of  £1614 
19s.  2d.  Mr.  Brookman  paid  this  balance  in  December,  1819,  by  a  cheque  on  Messrs. 
Barclay  and  Co. 

The  bill  charged  that  Mr.  Rothschild  was  the  agent  of  Mr.  Brookman,  and  abused 
his  confidence  and  took  an  undue  advantage  of  him  ;  that  Rothschild  Brothers  of 
Paris  were  the  partners  or  agents  of  the  Appellant  Rothschild  ;  that  Mr.  Brookman 
had  not  until  lately  discovered  the  fraud  which  had  been  practised  against  him,  and 
under  that  ignorance  had  paid  the  balance  of  £1614  19s.  2d. 

The  bill  prayed  that  the  purchase  of  the  20,000  French  rentes  might  be  declared 
to  be  fraudulent  and  void,  and  that  the  Appellant  might  be  de-[177]-creed  and 
ordered  to  I'e-transfer,  or  to  cause  to  be  re-transferred,  into  the  name  of  the  Respondent, 
in  the  books  kept  in  France  for  that  purpose,  20,000  French  rentes,  or  to  pay  to  the 
Respondent  the  present  value  of  such  20,000  rentes,  and  the  amount  of  the  dividends 
which  accrued  due  on  the  20,000  French  rentes  since  the  purchase,  the  Respondent 
offering  to  pay  to  the  Appellant  the  sum  of  .£11,548,  the  sum  for  which  the  Appellant 
gave  credit  as  the  purchase-money  of  the  20,000  rentes,  in  the  sale  by  him  to  the 
Plaintiff  of  the  £14,000  Prussian  bonds  in  the  month  of  May,  1818,  with  interest  ; 
and  that  the  accounts  between  the  Appellant  and  the  Plaintiff  might  be  opened,  and 
that  an  account  might  be  taken  of  all  dealings  and  transactions  between  the  Respond- 
ent and  the  Appellant,  or  between  the  Respondent  and  the  Appellant  and  his  brothers, 
and  that  in  taking  such  account  the  Appellant  might  be  charged  with  the  difference 
between  the  sum  of  £41,639  16s.  6d.,  the  price  at  which  he  sold  the  £50,000  bonds 
to  the  Respondent,  and  the  sum  of  £37.500  at  which  he  pretended  to  buy  the  same  of 
the  Respondent  in  December,  1818,  with  interest  thereon  at  five  per  cent,  per  annum 
from  the  31st  of  December,  1818;  and  that  the  Appellant  might  also  be  charged 
with  the  actual  value  or  price  of  £17,000  Prussian  bonds,  with  interest  thereon  at 
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5  per  cent,  per  annum,  from  the  time  when  he  actnally  sold  the  same  respectively  ; 
and  that  he  might  be  charged  in  the  aforesaid  account  with  the  value  to  be  now  sold, 
of  110,000  rentes,  being  the  residue  of  the  aforesaid  amount  of  115,000  rentes  pur- 
chased by  the  Respondent,  with  the  dividends  which  accrued  due  on  the  said  sum 
of  110,000  French  rentes,  [178]  from  the  times  when  the  sum  of  110,000  rentes 
Avere  I'epresented  by  the  Appellant  to  have  been  purchased  by  the  Respondent,  he 
being  willing  in  such  case  to  be  charged  with  the  purchase  money  agreed  to  be  given 
for  the  same,  with  interest  thereon  ;  or  that  at  least  the  Appellant  might  be  charged 
with  the  sum  of  £1014  19s.  2d.,  paid  to  him  by  the  Respondent  on  the  10th  of 
December,  1819,  on  the  settlement  of  accounts  between  them,  relative  to  the  purchase 
of  the  115,000  rentes,  together  with  interest  thereon  at  five  per  cent,  per  annum 
from  the  10th  of  December,  1819. 

The  Appellant,  by  his  answer,  stated  that  he  carried  on  the  business  of  a  dealer 
in  foreign  securities.  He  denied  that  he  ever  carried  on  the  business  of  a  broker, 
or  that  he  ever  sought  the  confidence  of  the  Respondent,  or  ever  ofi'ered  to  act  as  his 
agent,  or  ever  charged  him  with  brokerage  or  commission  upon  any  of  the  trans- 
actions stated  in  the  bill. 

He  said  that  the  Respondent  sought  him. 

With  respect  to  the  advice  which  the  Appellant  was  alleged  to  have  given,  he  said 
that  he  and  his  clerks  were  daily  consulted  by  numbers  of  persons  at  his  counting 
house  and  upon  'Change  as  to  the  foreign  funds,  and  it  was  therefore  utterly  im- 
])ossible  for  him  to  recollect  what  advice  he  might  have  given  so  long  ago,  either  to 
the  Respondent  or  any  other  individual ;  he  said,  however,  that  whatever  advice 
he  gave,  it  was  always  given  hoiv'i  fide  ;  he  said  that  the  only  advice  he  recollected 
to  have  given  to  the  Respondent  was  in  May,  1819,  to  sell  his  110,000  rentes  in  Paris 
rather  than  in  London,  and  to  send  an  express  for  the  purpose. 

[179]  As  to  the  sale  of  the  20,000  French  rentes,  and  purchase  of  the  19,000 
Prussian  bonds,  the  following  case  was  made  by  the  answer  : — 

The  Respondent  having  requested  information  as  to  French  and  Prussian  stock, 
the  Appellant,  in  a  letter  of  the  23d  of  May,  1818,  said,  "  French  stock  here  (in 
"  London)  is  about  69  per  cent,  and  Prussian  bonds  82  to  83  :  I  think  you  would  do 
"  well  to  sell  part  of  the  former  and  invest  it  in  the  latter." 

By  return  of  post,  the  Appellant  received  from  the  Respondent  the  following 
letter  : — 

"  Southampton,  May  24th,  1818. 

"  Sir, — I  have  received  your  obliging  communication  under  yesterday's  date.  Tlie 
"  price  of  the  French  five  per  cents.  1  observe,  you  quote  at  about  69  in  London.  Shall 
"  I  beg  the  favour  of  you  to  cause  my  20,000  rentes  in  that  stock  to  be  disposed  of 
"  to-morrow  on  the  best  possible  terms,  both  as  to  the  price  and  exchange  1  The 
"  produce  you  will  have  the  goodness  to  retain  in  your  hands  until  I  have  determined 
"  how  to  dispose  of  it,  unless  there  would  be  a  saving  of  commission  in  purchasing 
"  Prussian  bonds  immediately  with  it,  so  as  for  the  sale  and  purchase  to  be  considered 
"  as  one  transaction  ;  in  this  case  I  would  ^Vish  it  to  be  immediately  invested,  and 
"  then  the  bonds  can  remain  with  you.  Should  the  bonds  be  purchased,  I  hope  they 
"  may  be  obtained  at  about  82.  I  shall  have  the  pleasure  to  receive  a  letter  from 
"  you  by  return  of  post,  to  inform  me  how  the  above  transactions  have  been  effected, 
"  and  in  it  instructions  respecting  my  sending  up  my  certificates  or  inscriptions. 

(Signed)  "  James  Brookman." 

[180]  The  Appellant  having  thus  received  peremptory  orders  to  sell,  and  having, 
on  the  25th  of  May,  1818,  the  day  on  which  he  received  the  letter,  occasion  to  purchase 
French  five  per  cent,  rentes  for  the  house  of  De  Rothschild  Brothers  of  Paris,  purchased 
the  Respondent's  rentes  for  that  house  at  69,  and  at  the  exchange  of  23,  90  ;  and, 
in  order  to  meet  the  Respondent's  views  as  to  saving  commission,  immediately  invested 
the  proceeds  in  Prussian  bonds,  which  the  Appellant  supplied  at  82i. 

The  Respondent's  brokers,  Messrs.  Dearman,  Bell,  and  Harford,  were  employed 
in  this  transaction,  and  signed  the  usual  broker's  notes,  and  received  ^  per  cent,  com- 
mission, as  a  single  commission  on  one  transaction. 

By  that  day's  post,  the  Appellant  sent  to  advise  the  Respondent  of  the  transaction. 

The  Appellant  on  the  same  day  purchased  36,000  other  French  five  per  cent. 
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rentes  for  the  same  Paris  house  from  other  persons  at  a  lower  j)rice,  namely,  US,  25, 
and  at  the  same  rate  of  exehange.  The  printed  list  of  the  priees  of  public  securities 
for  the  '2lith  of  May,  1818,  (no  list  having  been  ]nibiished  for  the  25th.)  gave  the  ])rico 
68,  50.  The  Appellant  himself  sold  5000  French  five  per  cent,  rentes  on  the  27th 
of  May,  1818.  at  (59  and  23,  90  and  allowed  |  per  cent,  brokerage  thereon,  and  15,000 
on  the  29th  of  May,  1818,  at  09  and  23,  80,  and  allowed  |  jier  cent,  brokerage  thereon, 
and  9000  on  the  Ist  of  June,  1818,  at  G9,  and  at  the  exchange  of  23,  90. 

The  ]niee  chai'ged  for  the  Prussian  bonds  was  also  the  current  price  of  the  day  : 
the  Appellant  [181]  had  sold  £13,500  Prussian  bonds  on  the  15th,  and  £300  more 
on  the  23d  of  the  same  month  of  May,  at  83.  The  Respondent  had  himself  bought 
£2500  Prussian  bonds  of  Messrs.  llaldimand  and  Co.  on  the  Gth  of  that  month,  at  84. 

By  a  letter  to  the  Appellant,  dated  Southampton,  the  2Gth  of  May,  1818,  the 
Respondent  expressed  himself  thus  :  "  I  am  favoured  with  your  letter  of  yesterday's 
"  date,  and  beg  to  return  you  my  best  thanks  for  getting  the  transaction  in  the  French 
"  funds  and  Prussian  bonds  eft'eeted  so  much  to  my  advantage." 

With  respect  to  the  letter  of  the  25th  of  May,  he  stated  that,  from  the  multiplicity 
of  his  transactions,  it  was  impossible  for  him  to  write,  or  even  accurately  to  examine 
many  of  the  great  numbers  of  letters  signed  by  him  and  sent  from  his  counting-house  ; 
and  that  it  was  his  habit  to  inform  his  clerks  of  the  difl'crent  transactions  he  had 
effected  in  the  course  of  the  morning,  of  which  advices  were  to  be  forwarded  by  that 
day's  post,  and  to  leave  it  to  his  clerks  to  jmt  such  information  into  the  form  of  a  letter  ; 
and,  judging  from  his  usual  habit,  he  believed  that  that  letter  must  have  been  framed 
by  one  of  his  clerks.  He  said  that  the  20,000  rentes  were  immediately  added  to  the 
mass  of  French  rentes  belonging  to  Messrs.  De  Rothschild  of  Paris,  which  was  then 
very  great,  and  it  was  impossible  to  say  what  was  become  of  them,  they  having  subse- 
quently from  time  to  time  bought  and  sold  French  rentes  to  a  vast  amount. 

With  respect  to  the  second  series  of  transactions,  commencing  in  the  month  of 
June,  1818,  he  admitted  the  sales,  but  denied  that  it  was  ever  agreed  or  understood 
between  him  and  the  Respondent  [182]  that  the  £50,000  Prussian  bonds  should 
be  set  apart  for  the  Respondent,  and  kept  separate  and  di-stinct  from  the  Appellant's 
own  property;  he  said,  on  the  contrary,  that  the  Resjiondent  engaged  in  the  trans- 
action as  a  mere  matter  of  speculation,  and  was  perfectly  indifierent  whether  the 
bonds  were  marked  as  his  property,  or  whether  he  had  the  Appellant's  liability  to 
answer  the  amount  whenever  called  upon.  He  admitted  the  re-purchase  by  him 
in  December,  1818  ;  but  as  evidence  that  he  did  not  re-purchase  merely  because 
Prussian  bonds  were  then  at  75,  he  stated  the  fact,  that  on  the  18th  and  29tli  of  that 
month,  he  sold  47,100  Prussian  bonds  at  75,  allowing  i  biokerage  thereon,  and  at 
75;},  allowing  -}  brokerage  thereon. 

With  respect  to  the  last  series  of  transactions,  he  said  that  the  115,000  French 
rentes  were  sold  by  him  at  the  prices  of  the  days  on  which  they  were  purchased.  He 
said  that  the  sale  in  May,  1819,  the  purchase  of  105,500  rentes  in  June,  and  the  re-sale 
of  those  rentes  in  September  following,  were  all  conducted  by  Messrs.  De  Rothschild 
of  Paris,  acting  as  the  agents  and  by  the  orders  of  the  Respondent  and  his  brokers, 
Messrs.  Dearman,  Bell,  and  Harford  ;  that  to  the  Respondent  and  his  brokers  the 
usual  accounts  w^ere  rendered,  and  that  the  Appellant  had  no  means  of  knowing  any 
thing  of  the  particulars  of  those  transactions,  except  from  some  letters  and  copies 
of  letters  lately  transmitted  to  him  by  Messrs.  De  Rothschild  of  Paris  ;  he  said,  how- 
ever, that,  so  far  as  he  was  concerned,  the  transactions  were  perfectly  regular  and 
fair,  and  he  had  no  doubt  but  they  were  the  same,  so  far  as  Messrs.  De  Rothschild 
of  Paris  were  concerned. 

[183]  Pie  said  he  believed  that  the  Respondent,  at  the  timewhen  he  paid  the  balance 
of  £1614  19s.  2d.,  knew  all  the  facts  he  pretended  to  have  since  discovered  ;  and  the 
Appellant  insisted  upon  the  account  settled  in  December,  1819,  as  a  settled  account. 

Issue  having  been  joined  in  the  cause,  witnesses  were  examined  on  both  sides, 
and  publication  having  passed,  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor. 

Both  parties  read  the  depositions  of  many  witnesses,  and  produced  much  docu- 
mentary evidence.  The  Respondent  also  read  as  evidence  the  whole  of  the  Appellant's 
answers  to  the  original  and  amended  bill. 

With  a  view  to  support  the  Respondent's  allegation,  that  the  sale  of  the  110.000 
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rentes  in  May,  the  purchase  of  105,500  other  rentes  in  June,  and  the  sale  of  the  latter 
in  September,  1819,  were  nominal  ;  the  Kespundent  examined  at  Paris,  under  a  com- 
mission to  examine  witnesses  abroad,  two  Enghsh  persons,  one  the  clerk  to  his  attorney, 
and  the  other  a  Mr.  Thackeraj*  :  they  represented  themselves  to  be  in  no  way  connected 
with  the  French  treasury,  and  then  stated  that  they  had  examined  the  transfer  books 
at  I'aris,  and  they  proved  certain  extracts  from  them.  The  extracts  related  to  the 
27th,  -J.sth,  and  'i;)th  of  May,  and  to  the  1 1th  and  12th  days  of  June,  and  to  the  22d 
and  27th  days  of  September,  1819  ;  and  it  appeared  from  their  evidence  that  there 
were  not  on  any  of  those  days  transfers  in  the  books  corresponding  with  the  amounts 
in  which  Messrs.  De  Rothschild  of  Paris  alleged  themselves  to  have  made  the  sale, 
jiurchase,  and  re-sale. 

[184]  The  Appellant,  in  order  to  prove  that  69  and  the  exchange  of  23  :  90  was  a 
fair  price  for  French  rentes  on  the  25th  of  May,  1818,  examined  Mr.  Wettenhall, 
the  gentleman  who  has  for  many  years  published  the  printed  lists  which  circulate 
in  London,  of  English  and  foreign  funds  and  securities  ;  this  gentleman  proved  that 
the  price  of  French  rentes  was  on  the  2Gth  of  May,  1818,  (there  being  no  list  jniblished 
on  the  25th  of  May,)  G8  :  50,  and  the  rate  of  exchange  between  France  and  England 
on  the  same  26tli  of  May  was  23  :  90.  The  Appellant  also  stated  in  his  answer,  and 
the  fact  was  confirmed  by  the  testimony  of  one  of  his  clerks,  that  on  the  25th  of  May, 

1818,  the  Appellant  purchased  from  other  persons  (exclusive  of  the  20,000  rentes 
belonging  to  the  Respondent)  the  sum  of  36,000  rentes  at  68  :  25  per  cent.,  and  at 
the  exchange  of  23  :  90.  It  further  appeared,  by  the  Appellant's  answer,  which  was 
read  in  evidence  by  the  Respondent,  and  also  by  the  testimony  of  his  clerk,  that  on 
the  27th  and  29th  of  May,  1818,  he  sold  two  sums  of  French  rentes  amounting  to 
20,000  ;  viz.,  on  the  27th of  May  he  sold  5000  rentes  at  69  per  cent.,  and  at  the 
exchange  of  23  :  90,  and  allowed  7^  per  cent,  brokerage  thereon  ;  and  on  the  29th 
of  May,  he  sold  15,000  at  69  per  cent.,  at  the  exchange  of  23  :  80,  and  allowed  l  per 
cent,  brokerage  thereon. 

To  shew  that  75  was  the  fair  price  of  Prussian  bonds  in  December,  1818,  the 
Appellant  also  examined  Mr.  Wettenhall,  who  proved  that  the  price  of  Prussian  bonds 
was,  on  the  18th  of  December,  75^  to  75  ;  and  on  the  1st  of  January,  1819,  74f  to  75} 
per  cent.;  and  the  Appellant  also  proved,  that  he  had  himself  sold,  between  the  [185] 
18th  and  29th  of  December,  1818,  £47,100  Prussian  bonds  at  the  following  prices  ; 
that  is  to  say,  on  the  18th  of  December  20,000  at  75},  on  the  26th  1550  at  75,  and 
on  the  29th"25,550  at  75. 

The  cause  having  been  heard,  stood  for  judgment  on  the  16th  of  July,  1829,  when, 
by  a  decree  of  that  date,  it  was  declared,  ordered,  and  decreed,  that  the  Respondent 
was  entitled  to  receive,  and  the  Appellant  to  pay  to  him  the  amount  of  the  dividends 
which  would  have  accrued  on  the  20,000  French  5  per  cent,  rentes,  from  the  25th 
day  of  May,  1818,  down  to  the  time  when  those  rentes  should  be  re-transferred  into 
his  name,  or  the  value  thereof,  and  at  his  option  to  have  the  20,000  French  5  per  cent, 
rents  re-transferred  into  his  name  by  the  Appellant,  or  to  receive  their  present  value, 
the  Respondent  allowing  to  the  Appellant  the  sum  of  £11,548  2s.  4d.,  and  interest 
thereon  at  5  per  cent,  per  annum,  from  the  same  25th  of  May,  1818  ;  and  the  Re- 
spondent, by  his  counsel,  electing  to  take  the  present  value  of  such  French  5  per  cent, 
rentes,  it  was  referred  to  the  Master  to  take  the  necessary  accounts  for  that  purpose  ; 
it  was  also  declared,  that  the  sale  and  purchase  of  the  £40,000,  £5000,  and  £5000 
Prussian  bonds  were  not  real,  and  that  the  Respondent  was  entitled  to  be  placed  in 
the  same  situation  as  if  the  same  and  the  loans  connected  therewith  had  never  taken 
place  ;  and  it  was  directed  that  the  Master  should  take  an  account  of  the  dealings 
between  the  Respondent  and  the  Appellant  in  respect  of  such  alleged  sales,  and  pur- 
chases, and  loans,  and  that,  whatever  the  Master  should  find  to  be  the  loss  sustained 
by  the  Respondent  in  respect  of  such  dealings,  should  be  [186]  paid  to  him  by  the 
Appellant ;  and  it  was  declared  that  the  Appellant  was  bound  to  pay  to  the  Respondent 
the  sum  of  £1614  19s.  2d.,  which  was  paid  to  the  Appellant  on  the  10th  of  December, 

1819,  with  interest  thereon,  at  5  per  cent.;  and  it  was  referred  to  the  Master  to  take 
an  account  of  such  interest  down  to  the  time  of  making  his  report ;  and  for  the  better 
taking  these  accounts,  the  usual  directions  were  given,  and  the  Master  was  ordered 
to  tax  the  costs  of  the  Respondent  of  the  suit,  and  that  those  costs  should  be  paid 
by  the  Appellant. 
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The  a])])ral  was  agiiinst  this  decree,  which  was  signed  by  the  lyord  Chaiiceilur, 
and  enrolled. 

P'or  the  Appellants,  Mr.  Pemberton  and  Mr.  Knight  (Mr.  L.  Lowndes  and  xMr. 
Fane). 

The  transactions  in  question  were,  in  their  nature,  such  as  n(jt  to  be  fit  subjects 
for  the  interposition  of  a  court  of  equity. 

If  they  were  proper  subjects  of  equitable  relief,  any  complaint  in  respect  of  them 
ought,  from  their  nature,  to  have  been  made  without  delay,  and  the  final  settlement 
of  accounts  in  December,  1819,  the  lapse  of  more  than  four  years  between  that  date 
and  the  commencement  of  the  suit,  and  the  absence  of  any  proof  of  ignorance  or 
recent  discovery  of  facts  on  the  part  of  the  Respondent,  ought  to  have  prevented 
a  court  of  equity  from  interfering. 

The  Resjwndent's  bill  mainly  proceeded  on  the  alleged  ground  of  fraud  by  the 
Appellant,  in  procuring  himself  to  be  appointed  the  agent  of  the  Respondent,  and 
availing  himself  of  the  influence  and  opportunity  acquired  by  that  character  to  [187] 
obtain  a  profit  to  himself  at  the  Respondent's  expense,  which  case  was  positively 
denied,  and  wholly  unsupported  by  evidence. 

As  to  the  20,000  French  rentes  :  the  principles  upon  which  courts  of  equity  set 
aside  purchases  by  trustees  or  agents,  do  not  apply  to  this  transaction,  either  in  respect 
of  the  situation  in  which  the  Appellant  stood,  or  in  respect  of  the  subject  matter  of 
the  purchase.  If  such  principles  are  applicable,  they  ought  not  to  be  applied  when 
it  is  capable  of  distinct  proof,  and  is  distinctly  proved,  that  the  full  value  was  given  ; 
and  that  the  transaction  consisted  of  an  exchange  of  these  French  rentes  for  Prussian 
bonds  ;  and,  if  set  aside  at  all,  should  have  been  rescinded  altogether,  by  giving  back 
to  the  Appellant  the  Prussian  bonds  which  he  exchanged  for  the  French  rentes. 

As  to  the  £5000,  £5000,  and  £40,000  Prussian  bontis  :  the  Respondent  entered 
into  those  contracts  merely  as  speculations,  and  did  not  contemplate  or  require  the 
appropriation  of  any  particular  bonds,  and  if  otherwise,  he  ought  not  to  have  been 
permitted,  after  acquiescing  in  those  contracts  as  made  by  his  own  brokers,  settling 
accounts  without  enquiry  as  to  interim  appropriation,  having  had  the  same  benefit 
and  advantage  as  if  there  had  been  an  appropriation,  and  having  actually  sold  the 
bonds  contracted  for,  to  set  aside  the  contracts,  for  the  purpose  of  throwing  upon 
the  Appellant  the  loss  arising  from  the  Respondent's  own  speculations. 

His  remedy,  if  any,  was  at  law,  and  not  in  a  court  of  equity. 

As  to  the  .sale  of  the  110,000  French  rentes,  and  the  re-purchase  and  re-sale  of 
the  105,500  [188]  French  rentes,  it  was  submitted,  that  these  transactions  were 
mere  speculations  of  the  Respondent  in  the  rise  and  fall  of  French  funds,  and,  provided 
he  were  credited  with  the  full  prices  of  the  clays  on  which  he  ordered  sales  to  take 
place,  and  debited  with  no  more  than  the  actual  prices  of  the  days  on  which  he  ordered 
purchases  to  be  made,  it  was  wholly  immaterial  to  him  whether,  upon  each  particular 
occasion,  a  transfer  took  place  or  not ;  and  it  was  not  alleged  by  the  Respondent  that 
he  was  not  credited  with  the  full  price,  or  was  debited  with  more  than  the  actual 
price,  of  the  day  on  either  of  these  transactions  :  that  even  assuming  that  the  sales 
and  purchases  did  not  really  take  place,  the  Respondent  had  the  full  effect  and  benefit 
of  them,  precisely  in  the  same  way  and  to  the  same  extent  as  if  they  had  taken  place  : 
that  the  whole  of  these  transactions  took  place  in  Paris,  and  were  between  the  Re- 
spondent and  the  house  of  Messrs.  De  Rothschild  at  Paris,  and  that,  with  respect  to 
the  last  of  them,  namely,  the  re-sale  of  the  105,500  French  rentes,  it  was  personally 
superintended  by  the  Respondent  and  his  own  English  broker,  after  which,  accounts 
of  the  whole  of  these  transactions  were  rendered  to  the  Respondent  in  Paris,  and  kept 
by  him  for  more  than  two  months,  at  the  end  of  which  time  he  settled  the  account 
in  the  presence  and  with  the  assistance  of  the  same  broker,  and  paid  the  balance  : 
that,  under  these  circumstances,  it  was  incumbent  on  the  Respondent,  in  seeking 
to  impeach  oi-  open  any  part  of  tliese  transactions,  to  prove  clearly  that  the  trans- 
actions were  intended  to  have  been  real,  that  they  were,  in  fact,  merely  noininnl,  and 
also  that  he  had  sustained  lo.ss  through  their  having  been  nominal :  [189]  and  that 
the  Respondent  did  not  prove  any  one  of  these  propositions. 

For  the  Respondents,  Sir  E.  Sugden  and  Mr.  Spence.  * 

*  The  case  was  decided  without  hearing  the  Respondents'  counsel. 
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(March  14,  1831.)  Lord  Wyiiford. — I  have  listened  witli  great  attention  to  this 
case,  which  is  certainly  a  case  of  very  considerable  importance,  bnt  if  it  should  strilve 
other  noble  lords  as  it  does  me,  it  seems  to  me  it  is  not  necessary  that  the  other  party 
should  be  heard,  because  it  occurs  to  me  there  is  not  the  least  pretence  for  setting 
aside  this  decree.  I  wish  to  make  a  preliminary  observation,  before  I  state  to  your 
lordships  the  grounds  on  which  I  am  of  opinion  that  this  decree  ought  to  be  affirmed. 
I  have  looked  through  the  greatest  part  of  the  papers,  I  will  not  venture  to  say  the 
whole,  for  the  proceedings  are  so  extremely  voluminous,  that  it  would  be  impossible 
to  go  through  them  within  the  time  that  one  has  the  opportunity  of  looking  at  them. 
But  after  having  looked  with  great  attention  at  the  most  considerable  part  of  these 
papers,  I  can  see  no  ground  of  actual  fraud,  and  there  is  no  reason  for  impeaching 
this  transaction  on  that  ground. 

I  am  very  sorry  to  say,  that,  with  respect  to  one  of  the  parties  in  this  case,  it  is 
perfectly  clear  that  he  is  a  most  desperate  gambler  in  the  funds,  and  he  has  met  with 
that  fate  wliich  most  of  those  meet  with  who  become  such  gamblers.  For  I  believe 
whenever  a  man  puts  his  foot  into  the  Stock  Excliange,  not  being  a  member  of  that 
Stock  Exchange,  his  ruin  is  certain,  and  the  only  question  is  a  question  of  time.  There- 
fore that  has  ha]>[190]-pened  to  this  Plaintiff  which  generally  happens  :  for,  accord- 
ing to  the  statement,  he  has  been  completely  ruined.  That  he  has  acted  in  most  of 
these  transactions  under  the  advice  of  Mr.  Rothschild  cannot  be  denied.  But  I  do 
not  mean  to  say  that  Mr.  Rothschild  gave  him  that  advice  with  any  dishonest  view 
whatever  ;  I  have  no  doubt  he  acted  fairly  and  properly  :  but  the  ground  on  which 
I  am  disposed  to  move  your  lordships  to  affirm  this  judgment  goes  wide  of  that.  1 
am  firmly  persuaded  that  many  bankers  and  many  stockbrokers  in  London  have 
acted  precisely  in  the  same  manner  as  Mr.  Rothschild  acted  on  this  occasion.  God 
forbid  that  I  should  say  that  these  gentlemen,  or  any  of  them,  have  taken  advantage 
of  the  confidence  that  was  reposed  in  them  ;  and,  under  colour  of  proceedings  such 
as  have  taken  place  here,  that  they  have  injured  the  parties  who  so  trusted  to  them. 
But  the  law  which  your  lordships  are  to  administer  is  a  law  of  jealousy  :  it  will  not  allow 
any  man  to  be  trusted  with  power,  that  will  give  him  an  opportunity  of  taking  ad- 
vantage of  his  employer.  If  that  is  so,  it  appears  to  me,  in  every  one  of  these  trans- 
actions, Mr.  Rothschild  has  had  an  opportunity,  from  the  nature  of  his  employment, 
and  the  manner  in  which  he  conducted  himself,  of  taking  advantage  of  the  person 
with  whom  he  was  dealing,  if  he  was  disposed  to  take  that  advantage  ;  and  though 
1  am  willing  to  say,  that  1  do  not  believe  Mr.  Rothschild  to  be  capable  of  doing  that, 
we  must  deal  with  Mr.  Rothschild  as  with  any  other  individual,  and  say  that  he  ought 
not  to  be  concerned  in  such  ti'ansactions  under  such  circumstances. 

What  are  the  facts  of  the  case  'I  A  gentleman  living  in  Southamjiton  (how  he 
became  acquainted  [191]  with  Mr.  Rothschild  it  is  not  material  to  enquire,)  writes 
to  Mr.  Rothschild  for  his  advice  with  respect  to  dealing  in  the  funds  :  he  tells  him 
that  he  has  "20,000  livres  of  rentes  ;  Mr.  Rothschild  advises  him  to  sell  them,  and 
to  purchase  Prussian  bonds.  Now,  if  Mr.  Rothschild  had  sold  for  him  tliese  bonds, 
01-  had  caused  them  to  he  sold,  there  would  have  been  nothing  in  it.  But  Mr.  Roths- 
child causes  them  to  be  sold  to  himself.  These  French  rentes  were  actually  transferred 
from  this  gentleman,  who  was  living  at  Southampton,  to  Mr.  Rothschild  himself, 
who  was  living  in  London.  It  has  been  said  at  the  bar,  that  if  a  man  in  the  country 
sends  to  his  broker  in  London,  and  desiris  him  to  sell  stock  for  him,  the  broker  in 
London  may  take  that  stock  for  liimself,  and  charge  him  with  the  day's  price  on  it. 
If  lirokers  in  London  do  this,  I  have  no  doubt  they  do  it  fairly  ;  but  I  will  take  leave 
to  say,  that  brokers  in  London,  are  not  to  be  trusted  in  these  things,  any  more  than 
any  other  description  of  agents.  If  I  live  in  Dorsetshire,  and  I  write  to  my  broker 
in  London  to  sell  my  stock,  I  fancy  that  I  have  the  advantage  of  tliat  broker's  assistance 
as  to  the  day  on  whieli  it  is  proper  to  sell  ;  1  fancy  that,  living  in  London,  he  has  a 
knowledge  of  the  facts  which  will  act  on  the  market.  If  the  broker  in  London,  instead 
of  going  to  the  stock  market,  or  instead  of  exercising  a  discretion  as  to  the  period 
when  he  should  sell  any  stock,  is  to  take  that  stock  to  himself,  he  deprives  me  of  the 
security  I  have,  and  the  confidence  I  repose  in  his  skill  and  intelligence  ;  and  if  there 
is  a  loss  to  me,  he  is  the  person  who  takes  advantage  of  that  loss. 

I  take  it  to  be  a  general  principle  of  law  and  [192]  e(|uity.  that  a  man  cannot  be 
a  seller  for  me  and  a  buyer  of  that  property  himself.     If  that  is  the  case,  it  appears 
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to  me  that  the  transaction  of  tlie  li(),000  rentes  must  be  set  aside  :  the  same  observa- 
tion will  apply  to  the  Prussian  bonds,  for  Mr.  liothsehild  says, "  Buy  Prussian  bonds  :  " 
if  he  had  gone  into  the  market  and  bought,  it  would  have  been  all  right,  he  must  have 
paid  for  tliose  Prussian  bonds  according  to  the  market  price  :  but,  instead  of  that, 
Mr.  Rothschild,  being  in  possession  of  the  Prussian  bonds,  sells  his  own  Prussian  bonds, 
and  makes- it  appear  like  a  transfer  which  had  taken  place  in  the  market  to  this  gentle- 
man of  Prussian  bonds  in  return  for  his  sale  of  the  French  rentes.  It  has  been  said 
at  the  bar,  that  this  gentleman  must  have  known  that  the  bonds  were  Mr.  Rothschild's 
own.  Why  I  Because  he  was  the  contractor  for  the  Prussian  loan.  It  is  true,  he 
might  have  known  Mr.  Rothschild  was  the  contractor  for  the  Prussian  loan,  but  we 
know  that  contractors  for  foreign  and  English  loans  do  not  keep  scrip.  They  purchase 
all,  and  have  it  in  their  hands,  and  they  convey  it  away  again  as  fast  as  they  can  ;  as 
fast  as  they  can  get  a  profit  on  it.  It  does  not  follow  that  this  gentleman,  because  he 
knew  that  Mr.  Rothschild  was  the  contractor  with  the  King  of  Prussia  for  this  loan, 
knew  that  he  had  not  parted  with  a  very  considerable  proportion  of  the  bonds  he  so 
contracted  for,  if  not  the  whole.  The  principal  had  a  right  to  suppose,  when  his  agent 
advised  him  to  buy  Prussian  bonds,  that  they  were  to  be  bought  of  other  persons  ;  he 
had  a  right  to  suppose  he  was  not  transferring  his  own  bonds  to  him,  but  that  he  was 
making  a  purchase  of  other  bonds  in  the  market,  for  the  purpose  [193]  of  satisfying 
the  wishes  of  his  customer  to  be  put  in  possession  of  Prussian  bonds.  It  seems  to  me, 
that,  as  to  that  transaction,  the  Vice-Chancellor  has  rightly  disposed  of  it. 

We  come  next  to  the  other  Prussian  bonds.  This  gentleman  was  desirous,  as  all 
men  are,  of  going  on,  for  they  never  stop  till  they  are  ruined.  It  would  be  a  great  ad- 
vantage to  the  public,  if  the  discussion  of  this  case  at  your  Lordships'  bar  could  operate 
as  a  warning  to  deter  people  from  engaging  in  speculations  of  this  sort,  that  children 
might  not  have  occasion,  as  some  now  have,  to  lament  the  ruin  which  has  been  brought 
on  them  by  the  folly  of  their  parents  engaging,  from  an  improper  desire  of  gain,  in 
such  transactions  as  these.  This  gentleman  became  desirous  of  purchasing  other 
Prussian  bonds,  but  Mr.  Rothschild  was  to  lend  him  money  for  the  purchase  ;  and  it 
was  part  of  the  contract  that  these  Prussian  bonds,  so  to  be  purchased,  were  to  remain 
in  Mr.  Rothschild's  possession  till  the  contract  for  the  purchase  was  completed.  But 
it  appears,  in  the  papers  lying  on  the  table,  that  the  colour  given  to  this  case  was  not 
that  Mr.  Rothschild  was  holding  a  portion  of  his  own  bonds,  as  it  is  admitted  he  did  ; 
but  that  he  had  gone  into  tlie  market,  and  that  he  had  purchased  bonds,  which  bonds 
he  was  holding  for  the  benefit  of  his  cuistomer,  Mr.  Rothschild  only  having  a  lien  on 
these  bonds. 

A  great  deal  of  discussion  has  taken  place  at  the  bar,  on  a  question  on  which  there 
is  no  manner  of  doubt  whatever,  namely,  that  if  a  man  contracts  to  sell  a  given  article 
till  the  price  is  paid,  (in  the  language  of  lawyers)  he  has  a  lien  on  the  article  itself.  The 
lien  is  taken  off  [194]  on  the  payment  of  the  price.  If,  therefore,  this  gentleman 
had  gone  to  Mr.  Rothschild  and  said,  "  Sell  my  bonds,"  Mr.  Rothschild  would  have 
had  a  right  to  keep  them  till  they  were  paid  for,  and  Mr.  Brookman  could  not  have 
required  that  they  should  be  dehvered  up  until  they  were  paid  for.  But  this  was  not 
the  nature  of  that  transaction.  This  is  not  a  case  in  which  Mr.  Brookman  supposes 
that  he  is  buying  bonds  of  Mr.  Rothschild.  From  the  papers,  from  the  letters  which 
have  been  read,  from  the  contracts,  and  the  evidence  before  your  Lordships,  it  appears 
that  Mr.  Rothschild  was  to  buy  the  bonds  for  Mr.  Brookman. 

Now,  if  Mr.  Rothschild  was  buying  bonds  for  Mr.  Brookman,  what  is  the  necessary 
consequence  'I  If  Mr.  Rothschild  had  gone  into  the  market  and  bought  this  £50.000 
worth  of  Prussian  bonds,  they  would  not  have  been  mixed  with  his  general  property. 
They  would  not  have  been  bought  on  his  own  account,  but  on  account  of  Brookman  ; 
and  though  they  remained  in  his  hands,  Mr.  Rothschild  would  have  had  a  nu're  trust 
in  them,  and  if  a  Ijankruptcy  had  taken  ]ilace  they  would  not  have  passed  to  the 
creditors  of  Mr.  Rothschild.  If  this  had  been  a  real  and  not  a  sinudative  tran.saction, 
the'case  would  have  been  so.  But.  instead  of  its  being  a  case  in  which  Mr.  Rothschild 
has  bought  the  bonds  for  the  Respondent,  and  has.  therefore,  by  the  very  nature  of 
the  transaction,  ajipropriated  them  to  himself,  holding  them  as  trustee  until  paynient, 
Mr.  Rothschild  says,  it  is  quite  enough,  if,  out  of  that  mass  of  bonds  which  I  have,  I 
am  at  any  time  ready,  when  you  require  me,  to  deliver  out  the  bonds  to  you.  1  say 
that  it  is  not  enough  ;  that  state  of  things  will  not  [195]  satisfy  the  description  and 

283 


V  BLIGH  N.  S.  ROTHSCHILD  V.   BROOKMAN  [1  831] 

character  given  of  the  transaction  in  the  papers,  for  then  it  could  liave  been  effected 
without  the  nioclvcry  of  tlie  broker's  notes.  By  buying  and  selling  l)()nds,  it  would 
have  been  stated  that  Mr.  Rothschild  holds  £50,000  bonds  for  Mr.  Brooknian.  That 
is  not  the  character  of  the  transaction  as  stated  ;  but  it  is  as  if  Mr.  Rothschild  had 
bought  bonds  of  another  person,  who  bought  them  of  an  agent  in  Paris,  who  happens 
to  be  a  partner  in  the  house  of  Messrs.  Rothschild.  Therefore,  here  again  is.  a  buying 
and  selling  of  precisely  the  same  article.  There  is  an  immense  difference  between 
the  real  transaction  and  that  which  it  appears  to  be  ;  for  the  real  transaction  does  not 
at  all  answer  to  the  character  given  to  the  transaction  by  all  the  written  instruments 
produced  in  the  case.  But  is  there  not  a  substantial  difference  'I  If  Mr.  Rothschild 
had  bought  these  bonds,  as  it  is  pretended  by  the  papers  he  did,  these  bonds  could 
never  have  been  liable  to  any  of  the  debts  which  Mr.  Rothschild  had  contracted  :  but 
as  it  is,  Mr.  Rothschild  not  having  bought  these  bonds,  they  being  his  from  the 
beginning,  they  remaining  so  till  they  were  set  apart  and  appropriated  to  Mr.  Brook- 
man  ;  if  the  bonds  had  risen  in  price,  and  if  Mr.  Rothschild  had  failed,  Mr.  Brookman 
must  have  lost  the  security  of  these  bonds  at  that  increased  price. 

It  may  be  as  likely  that  the  Bank  of  England  should  fail,  as  that  Mr.  Rothschild 
should  fail.  It  may  be,  that  nothing  would  be  likely  to  diminish  his  ability  to  answer 
all  demands  upon  him.  But  it  is  enough  to  decide  that  the  Respondent  had  a  right 
to  say,  I  will  not  trust  to  the  security  of  Mr.  Rothschild  or  any  body  else  ;  I  will  have 
[196]  these  bonds,  so  that  the  King  of  Pru.ssia  may  be  security  for  my  debt,  and  not 
Mr.  Rothschild  or  any  other  proprietors  of  bonds.  That  is  the  situation  in  which  he 
would  have  been,  if,  in  these  instruments,  the  transaction  had  been  truly  represented. 
They  are  falsely  represented,  and  he  was  not  in  that  situation  :  for,  if  the  bonds  had 
riseii  in  price,  and  Mr.  Rothschild  had  failed,  he  never  could  have  got  the  bonds  out 
of  the  hands  of  Rothschild's  creditors  so  as  to  have  realised  their  profits. 

This  brings  me  to  the  rest  of  the  transaction,  the  rentes  bought  and  sold  in  Paris. 
They  were  undoubtedly  purchased  by  the  sale  of  the  Prussi.-ui  bonds,  and  it  was  cer- 
tainly understood  by  ilessrs.  Rothschild,  that  the  stock  was  to  remain  in  their  hands, 
in  fact  to  remain  in  their  name,  otherwise  they  would  have  had  no  security  for  the 
debt  due  to  them  upon  the  money  advanced  for  the  purchase  of  these  Prussian  bonds. 
What  would  naturally  or  properly  have  been  done  in  that  state  of  things  1  Messrs. 
Rothschild  would  have  gone  into  the  market  of  Paris  and  bought  stock,  and  have  had 
it  transferred  into  their  own  name  and  paid  for  it  at  the  market  price  ;  instead  of 
which,  here,  again,  Messrs.  Rothschild  became  sellers  to  Mr.  Brookman  of  all  this 
stock.  None  was  parted  with,  none  actually  passed,  though  there  was  a  broker's 
note,  nor  was  any  delivered.  It  does  not  appear  that  there  was  any  transfer  in  the 
books.  Messrs.  Rothschild  are  in  possession  of  a  large  quantity  of  French  stock  : 
they  cause  certain  papers  to  be  drawn  up,  bj'  which  it  is  made  to  apjiear  that  part 
of  that  had  been  transferred.  But  nothing,  in  fact,  is  transferred.  Mr.  Brookman 
had  reason  to  suppose  that  Messrs.  Rothschild  at  Paris,  were  [197]  using  their  best 
skill  and  judgment  in  the  pui-chasing  rentes  for  him,  whereas,  in  point  of  fact,  the 
house  in  London  were  sellers  to  him.  Was  this  dealing  fairly  1  I  don't  mean  to 
say  they  took  advantage  of  his  situation  ;  but  does  it  not  give  an  opportunity  of  foul 
dealing  if  a  man  is  permitted  to  place  himself  in  such  a  situation,  if  when  a  customer 
desires  French  stock  to  be  bought  for  him,  the  French  agent,  on  whose  judgment 
he  relies,  actually  becomes  the  seller  of  that  stock  '?  It  is  opening  a  door  to  the  most 
frightful  frauds  ;  and  I  hope  your  Lordships  will  not  give  your  sanction  to  any  such 
proceeding. 

I  therefore  feel  no  difficulty  in  concurring  in  the  judgment,  that  these  transactions 
must  all  be  set  aside.  The  only  question  which  remains  is,  whether  the  Vice-Chan- 
cellor has  administered  the  sort  of  relief,  which,  under  the  circumstances,  ought  to 
be  administered.  I  had  at  first  some  doubt  ;  but  when  my  attention  was  subsequently 
paid  to  the  subject,  it  did  not  appear  to  me  that  the  Vice-Chancellor  had  done  more 
than  he  was  compelled  to  do  under  the  circumstances.  He  has  very  properly  in  the 
first  place  set  all  these  transactions  aside  ;  he  has  said  they  were  not  passing  between 
these  two  persons  under  circumstances  in  which  they  were  on  an  equality  of  condition. 
An  equality  of  condition  is  a  circumstance  that  is  absolutely  essential  to  the  validity 
of  any  bargain.  This  is  a  principle  which  ought  to  be  distinctly  understood  in  London  ; 
if  any  man  who  is  to  be  trusted  places  himself  in  a  condition  in  which  he  has  an  oppor- 
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tunity  of  taking  advantage  of  his  employer,  by  placing  himself  in  such  a  situation, 
whether  acting  fairly  or  not,  he  must  suffer  tlie  [198]  consequence  of  his  situation. 
Such  is  the  jealousy  which  the  lawof  England  entertains  against  anysuch  transactions. 

With  respect  to  relief,  it  was  declared  that  the  Plaintiff  was  entitled  to  receive 
from  the  Defendant  the  amount  of  tlie  dividends  which  would  have  accrued  on  the 
'20,000  French  5  per  cent,  rentes,  from  the  "JSth  day  of  May,  1818,  down  to  the  time 
when  these  rentes  should  be  retransferred  into  his  name,  or  the  value  thereof  paid  to 
him,  and  at  his  option  to  have  the  20,000  French  5  per  cent,  rentes  retransferred  into 
his  name  by  the  Ajipellant,  or  to  receive  their  present  value,  the  Respondent  allowing 
to  the  Appellant  the  sum  of  £11,548  2s.  4d.,  and  interest  thereon  at  5  per  cent,  per 
annum  from  the  same  25th  of  May,  1818,  and  the  Respondent  by  his  counsel  electing 
to  take  the  present  value  of  the  French  5  per  cent,  rentes,  it  was  referred  to  the  Master 
to  take  the  necessary  accounts  for  that  purpose. 

It  was  also  declared  that  the  sale  and  purchase  of  the  40,000,  5000,  and  5000 
Prussian  bonds  were  not  real,  and  that  the  Respondent  was  entitled  to  be  placed  in 
the  same  situation  as  if  the  same  and  the  loans  connected  therewith  had  never  taken 
place  ;  and  it  was  directed  that  the  Master  should  take  an  account  of  the  dealings  be- 
tween theRespondent  and  Appellant,  in  respect  of  the  alleged  sales,  purchases,  and  loans, 
and  that  whatever  the  Master  should  find  to  be  the  loss  sustained  by  the  Respondent, 
in  respect  of  such  dealing,  should  be  paid  to  him  by  the  Appellant ;  and  it  was  declared 
that  the  Appellant  was  bound  to  pay  to  the  Respondent  the  sum  of  £1614  19s.  2d., 
which  was  paid  to  the  Appellant  [199]  on  the  16th  of  December,  1819,  with  interest 
thereon  at  5  per  cent. ;  and  it  was  referred  to  the  Master  to  take  an  account  of  such 
interest  down  to  the  time  of  making  his  report ;  and  for  the  better  taking  these 
accounts  the  usual  directions  were  given,  and  the  Master  was  ordered  to  tax  the  costs 
of  the  Respondent  of  the  suit,  and  that  these  costs  should  be  paid  by  the  Appellant. 

Now  1  do  not  think  there  could  be  any  other  decree ;  the  Judge  has  said  the  trans- 
action is  void,  and  must  be  set  aside  as  void  ;  the  parties  are  to  be  placed  in  the  same 
situation,  that  is,  you,  the  Plaintiff',  in  that  case  are  to  have  your  rentes — from  when  1 
Why  from  the  time  when  you  might  have  had  them  if  this  transaction  had  not  taken 
place,  and  you  are  to  have  the  proceeds  of  them  down  to  this  time.  You  shall  have 
the  French  rentes  now  transferred  into  your  name,  but  as  that  probably  will  be  an 
injury  to  you,  as  it  is  possible  they  would  produce  less,  as  you  might  have  sold  to  an 
advantage,  which  you  would  be  deprived  of  if  you  took  these  rentes,  you  shall  have 
the  option,  for  you  have  been  deprived  of  that  advantage  by  the  act  of  the  Defendant 
in  this  case.  It  seems  to  me  perfectly  just  if  you  give  him  the  option  of  taking  money 
as  it  was  at  that  time  going  into  the  market,  and  buying  rentes,  or  having  the  oppor- 
tunity of  having  the  rentes  transferred,  then  he  is  to  make  an  allowance.  Out  of 
this  is  to  be  deducted  £11,548  2s.  4d.,  with  interest  upon  that  money  from  the  period 
when  the  bargain  with  respect  to  the  rentes  was  set  aside  :  that  is  just. 

Then  he  comes  to  the  Prussian  bonds,  "  And  this  Court  doth  decree  that  the  sale 
"  and  purchase  of  the  40,000,  5000,  and  5000  Prussian  bonds  was  [200]  not  real." — 
I  have  stated  it  is  impossible  for  any  man  to  suppose  that  these  were  real  transactions. — 
"  And  it  doth  declare  the  Plaintiff  is  entitled  to  be  placed  in  the  same  situation  as  if 
"  the  loans  connected  therewith  had  not  taken  place."  Can  more  perfect  justice 
be  administered  than  that  1  If  the  transaction  was  not  real,  the  parties  are  placed 
in  the  same  situation  as  they  would  have  been  in  if  this  transaction  had  not  occurred. 
As  to  the  account  directed  of  the  dealings,  if  the  Plaintiff  has  improperly  trusted  to 
the  Defendant,  when  the  Defendant  was  acting  in  a  double  character,  in  which  he 
ought  not  to  have  acted,  it  was  right  to  send  it  to  the  Master,  that  the  Master  should 
say  what  the  Plaintiff  in  this  transaction  suffered  from  a  double  dealing.  Therefore 
that  part  of  the  order  I  concur  in. 

"  The  Court  also  declared  that  the  Defendant,  M.  N.  Rothschild,  is  bound  to  pay 
"  to  the  Plaintiff  the  sum  of  £1614  19s.  2d.,  which  was  paid  to  the  Defendant  in  1819, 
"  with  interest  thereon  at  5  per  cent,  per  annum."  That  sum  of  money  was  paid, 
in  the  settlement  of  accounts,  in  ignorance  of  the  real  nature  of  the  transaction.  These 
persons  had  come  to  an  arrangement  under  which  this  balance  was  found  to  be  due. 
If  it  turns  out  afterwards  that  the  settlement  of  -accounts  was  on  principles  which 
this  Court  ought  not  to  sanction,  is  it  possible  that  money  can  remain  in  the  hands 
of  those  who  obtained  it  by  such  means  ?     In  such  a  .situation,  on  grounds  which 
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the  Courts  liave  recognized,  and  which  have  been  submitted  in  argument,  is  it  not 
perfectly  of  course,  the  transaction  being  set  aside,  that  the  sum  of  money  whicli 
has  been  paid  on  [201]  that  account,  or  at  least  a  great  portion  of  it,  shall  be  paid 
over  to  the  party  injured  l  The  order  must  extend  to  the  whole  sum  ;  for  under 
the  circumstances  in  which  this  has  occurred,  not  a  single  sixpence  of  that  money 
paid  by  the  PlaintifT  to  Mr.  Rothschild  ought  ever  to  have  been  received.  It  strikes 
me  that  this  transaction  was  very  properly  declared  to  be  void  :  that  the  remedy 
which  the  Vice-Chancellor  has  given  in  consequence  of  his  having  come  to  the  deter- 
mination that  the  transactions  were  void,  is  that  remedy  which  the  justice  of  the  case 
calls  for. 

An  observation  has  been  made  as  to  the  staleness  of  the  demand  :  undoubtedly 
if  it  had  appeared  that  the  Plaintiff  knew,  at  a  period  long  before  that  at  which  he 
thought  proper  to  institute  proceedings,  what  was  the  real  character  of  these  trans- 
actions, I  agree  that  he  would  have  been  precluded  by  laches  from  coming  to  complain 
of  them.  But  I  think  it  is  for  Mr.  Rothschild  to  show  that  he  had  notice  of  what  was 
the  true  character  of  the  transaction.  From  the  very  nature  of  the  transaction 
itself,  it  is  very  likely  the  gentleman  should  have  remained  for  a  long  time  in  the  state 
of  ignorance  in  which  he  had  been  of  the  circumstances  under  which  he  had  been 
dealing  with  the  Appellant.  A  man  not  conversant  with  that  which  passes  in  old 
established  houses  in  the  city  of  London  could  not  suppose  that  when  gentlemen 
recommended  liim  to  sell,  they  meant  to  be  the  buyers. 

Suppose  you  make  an  enquiry  for  a  liorse,  and  a  person  informs  you  that  there 
is  a  horse  which  will  answer  your  purjiose  ;  and,  being  a  lame  man,  you  want  a  very 
quiet  one,  and  the  liorse  is  recom-[202]-ni ended  as  perfectly  quiet,  but,  as  you  want 
a  sort  of  a  patent  horse,  the  informant  tells  you,  you  must  pay  a  patent  price : — if, 
having  paid  this  price,  you  afterwards  find  out  that  the  horse  so  recommended  was 
the  horse  of  the  gentleman  who  gave  that  recommendation,  would  the  purchaser 
have  no  remedy  ?  There  is  really  no  distinction,  there  is  no  difference  (except  the 
practice  in  town  and  the  practice  in  the  country)  between  buying  and  selling  stock 
and  buying  and  selling  a  horse. 

Under  these  circumstances,  I  repeat  that  Mr.  Rothschild  has  only  on  this  occasion 
followed  a  practice  which  I  believe  has  been  acted  upon  in  London.  It  is  fit  your 
Lordships  should  say  now  that  such  practices  cannot  be  endured.  If  they  are  common, 
it  is  fit  your  Lordships  should  say,  in  language  that  cannot  be  misunderstood,  that 
these  practices  must  not  continue  to  prevail.  Between  buyers  and  sellers  there  must 
be  uherrima.  fides.  Each  man  must  know  the  circumstances  under  which  he  is  deal- 
ing. If  one  of  the  parties  is  in  a  situation  which  is  not  fairly  disclosed  to  the  other, 
which  if  the  other  had  known  he  would  not  have  relied  on  his  jiidgment  and  advice, 
nor  have  acted  upon  or  adopted  any  act  of  his,  such  a  transaction  ought  not  to  be 
allowed. 

For  these  reasons,  I  advise  your  Lordships  to  affirm  the  decree  of  the  Court  of 
Chancery. 

As  to  costs,  I  do  not  mean  any  thing  vindictive,  nor  do  I  mean  to  express  a  strong 
feeling  against  the  Appellant ;  but  as  the  Respondent  has  been  put  to  considerable 
costs,  I  would  therefore  move  your  Lordships  that  the  decree  should  be  affirmed, 
with  £100  costs. 

Decree  affirmed. 


[203]  ENGLAND. 

COURT  OF  CHANCERY. 


Henry  Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin  Pearson, 
Arthur  Hugh  Pearson,  and  William  Wilberforce  Pearson, — 
AppellanU;    Jajies  Stephen  the  younger,  Zachary  Macaulay,  Henry 
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John  Peakson,  Frederick  Thorpe  Pearson,  Alfred  Pearson,  and  Mary 
Arabella  Pearson,  Infants,  by  George  Gisborne  Babington,  their 
Guardian, — riCspondciiU  [1831]. 

[Mews'  Dig.  XV.  995,  1071,  1313.  S.C.  '2  Dow  &  CI.  328.  Cited  in  Glbbs  v.  Tail, 
183(3,  8  Sim.  134.  Followed  in  Dick  v.  Lacy,  1845,  8  Beav.  222.  Corrected  as 
to  the  order  made  in  regard  to  descendants  surviving  (5  Bli.  N.  S.  218)  in  Lan- 
phier  V.  Buck,  18G5,  34  L.  J.  Ch.  059  ;  2  Dr.  tV-  Sni.  484  ;  and  see  In  re  Flower  : 
Matheson  v.  Goodwyn,  No.  2,  1890,  G2  L.  T.  G77.J 

A  testator  by  his  will  gave  £4000  to  be  invested  in  stock  in  trust  to  pay  the 
dividends  to  his  daughter  S.  during  her  coverture,  and  upon  the  death 
of  G.,  her  husband,  to  transfer  the  capital  to  her  for  her  sole  use  :  but 
in  case  G.  should  survive  his  daughter,  then  in  trust  for  H.,  F.,  E.,  A., 
and  W.,  his  five  sons  and  their  respective  issue  (if  any)  to  be  divided  among 
them  in  equal  shares  and  proportions,  such  issue  to  take  yer  stirpes  and 
not  per  capita  ;  lie  also  gave  the  residue  of  his  per.sonal  estate  to  his  .sons 
H.,  F.,  E.,  A.,  and  W.,"  and  their  respective  i.ssue  (if  any),  such  issue  to  take 
"  per  stirpes  and  not  per  capita,  to  be  divided  among  them  in  equal  shares 
"  and  proportions  ;  the  shares  of  such  of  them  as  shall  have  attained  the 
"  age  of  twenty-one  years  to  be  paid  to  them  respectively  forthwith  after 
"  the  testator's  decease ;  tlie  shares  of  such  of  them  as  should  be  under 
"  that  age  to  be  paid  to  them  when  and  as  they  should  respectively  attain 
"  such  age  :  " 

Declared,  that  S.  dying  in  the  lifetime  of  G.,  the  sons  of  the  testator  living  at 
such  event  would  be  absolutely  entitled  to  the  stock  in  equal  shares,  but  if 
any  of  the  sons  should  die  in  [204]  the  lifetime  of  S.,  leaving  issue,  such 
issue,  if  living  at  the  deatli  of  S.,  would  be  entitled  to  the  share  or  shares  of 
the  fund  which  their  parents  would  have  been  entitled  to  if  living,  such 
issue  to  take  such  shares  equally  among  them,  and  adjudged,  that  the  sons 
living  at  the  death  of  the  testator  took  an  absolute  interest  in  the  residue. 

Diet,  that  if  any  of  the  sons  had  died  in  the  lifetime  of  the  testator,  his  chil- 
dren, living  at  the  death  of  the  testator,  would  have  taken,  by  substitution, 
the  share  of  the  parent. 

Whether  grandchildren,  or  more  remote  descendants,  would  take  as  issue, 
and  in  what  proportions,  qucere  1 

John  Pearson,  late  of  Golden  Square,  in  the  county  of  Middlesex,  on  the  3d  of 
May,  1822,  duly  made  and  executed  his  last  will  and  testament  in  writing,  which 
was  in  the  following  words  : — I  hereby  appoint  James  Stephen,  etc.Zachary  Macanlay, 
etc.,  and  George  Hildyard,  etc.,  to  be  the  trustees  of  this  my  will  for  the  purposes 
hereinafter  expressed,  and  my  will  and  desire  is,  to  be  buried  at  the  discretion  of  my 
executors  hereinafter  named.  And  1  direct  that  all  my  just  debts,  funeral  and  testa- 
mentary expences,  may  be  paid  by  my  said  executors  out  of  the  residue  of  my  personal 
estate,  as  soon  as  may  be  convenient  after  my  decease.  And  whereas  my  dear  wife, 
Sarah  Pearson,  by  the  settlement  made  upon  our  intermarriage,  is  entitled  to  a  moiety 
of  certain  leasehold  premises  in  the  parish  of  Saint  Luke,  in  the  county  of  Middlesex, 
and  also  entitled  to  two  several  sums  of  £500,  4  per  cent,  bank  annuities,  and  £1100, 
3  per  cent,  reduced  bank  annuities,  now  my  will  and  desire  is,  that  she,  my  said  wife, 
do  and  shall  with  all  convenient  speed  after  my  decease,  at  the  expence  of  my  said 
estate,  assign  and  make  over  unto  my  said  [205]  trustees,  all  her  right  and  interest 
therein,  under  or  by  virtue  of  the  said  settlement,  and  in  lieu  thereof,  and  in  com- 
pensation for  the  same,  (in  case  my  said  wife  shall  make  such  assignment  as  afore.said) 
I  direct  that  my  said  trustees  do  immediately  after  my  decease,  out  of  my  personal 
estate,  set  apart  and  purchase  in  their  names  so  much  capital  stock  in  the  public  funds 
as  shall  be  sufficient  to  pay  out  of  the  dividends  or  annual  produce  thereof,  a  clear 
yearly  sum  of  £1000  unto  my  said  wife  and  her  assigns,  for  and  during  the  term  of 
her  natural  life,  or  so  long  as  she  shall  remain  my  widow,  for  her  and  their  own  use 
and  benefit,  and  from  and  immediately  after  the  decease  or  marriage  of  my  said  wife, 
whichever  shall  first  happen,  that  mv  said  trustees  shall  stand  possessed  of  the  said 
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capital  stock  so  set  apart  as  aforesaid  in  trust  for  my  five  sons,  Henry  Robert  Pearson, 
Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson,  and  William 
Wilberforce  Pearson,  and  their  respective  issue  (if  any)  to  be  divided  amongst  them 
in  equal  shares  and  proportions,  such  issue  to  take  jier  stirpes  and  not  per  capita. 
I  give  and  bequeath  to  Thomas  Gisborne  Babington,  Esquire,  and  my  son  the  Rev. 
John  Norman  Pearson,  the  trustees  named  in  the  settlement  made  upon  the  marriage 
of  my  eldest  daughter  Sarah  Ann,  with  George  Gisborne  Babington,  Esquire,  their 
executors,  administrators  and  assigns,  or  the  trustees  or  trustee  for  the  time  being 
of  the  said  settlement,  a  sum  of  £6000  sterling,  to  be  paid  by  my  said  trustees  out 
•of  my  personal  estate  in  payment  of  and  satisfaction  for  the  like  sum  in  the  said  settle- 
ment covenanted  by  me  to  be  settled  upon  my  said  daughter  Sarah  Ann,  and  which 
said  sum  I  direct  shall  be  [206]  accordingly  held  upon  the  same  trusts  as  are  declared 
by  the  said  settlement  concerning  the  same.     And  I  direct  that  my  said  trustees  do 
immediately  after  my  decease,  out  of  my  personal  estate,  set  apart  and  purchase  in 
their  names  so  much  capital  stock  in  the  public  funds,  as  shall  amount  to  the  sum 
of  £4000  sterling  ;  and  do  and  shall  from  time  to  time  pay  the  dividends  or  annual 
produce  thereof  into  the  hands  of  my  said  daughter  Sarah  Ann  during  her  coverture, 
and  from  and  immediately  after  the  decease  of  the  said  George  Gisborne  Babington, 
I  direct  that  my  said  trustees  do  and  shall  transfer  the  same  capital  stock  unto  my 
said  daughter  Sarah  Ann,  to  and  for  her  own  absolute  use  and  benefit :  but  in  case  it 
shall  happen  that  the  said  George  Gisborne  Babington  shall  survive  my  said  daughter 
Sarah  Ann,  then  and  in  that  case  I  direct  that  my  said  trustees  shall  stand  possessed 
of  the  same  capital  stock  so  set  apart  as  aforesaid,  in  trust  for  my  said  five  sons,  Henry 
Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson, 
and  William  Wilberforce  Pearson,  and  their  respective  issue,  (if  any)  to  be  divided 
amongst  them  in  equal  shares  and  proportions,  such  issue  to  take  per  stirpes  and 
not  per  capita.     Also  I  direct  that  my  said  trustees  do  immediately  after  my  decease, 
out  of  my  personal  estate,  set  apart  and  purchase  in  their  names  so  much  capital 
stock  in  the  public  funds,  as  shall  be  sufficient  to  pay  out  of  the  dividends  or  annual 
produce  thereof,  a  clear  yearly  sum  of  £500,  to  such  person  or  persons  only,  and  for 
such  purposes,  as  my  daughter  Frances  Medley  Pearson,  notwithstanding  any  cover- 
ture, and  as  if  she  were  a  feme  sole  during  the  term  of  her  natural  life,  shall  from 
[207]  time  to  time  by  any  writing  or  writings  under  her  hand  (but  not  in  any  mode 
of  anticipation)  direct  or  appoint,  and  in  default  of  or  subject  thereto,  to  pay  the  same 
into  the  proper  hands  of  my  said  daughter  Frances  Medley  Pearson,  to  and  for  her 
separate  and  exclusive  use  and  benefit  :  and  that  the  receipt  or  receipts  in  writing 
of  my  said  daughter  Frances  Medley  Pearson,  or  of  her  appointee  or  appointees  for 
the  time  being,  shall  alone  be  good  and  eft"ectual  discharges  for  so  much  of  the  said 
dividends  or  annual  produce  as  shall  therein  be  expressed  to  be  received  :  And  from 
and  immediately  after  the  decease  of  my  said  daughter,  Frances  Medley  Pearson, 
I  direct  that  my  said  trustees  shall  stand  possessed  of  the  same  capital  stock  so  set 
apart  as  aforesaid,  in  trust  for  my  said  five  sons,  Henry  Robert  Pearson,  Frederick 
Burnet  Pearson,  Edwin  Pearson,  Aithur  Hugh  Pearson,  and  William  Wilberforce 
Pearson,  and  their  issue  (if  any)  to  be  divided  amongst  them  in  equal  shares  and 
proportions,  such  issue  to  take  per  stirpes  and  not  per  capita.     Also  I  direct  that 
my  said  trustees  do  immediately  after  my  decease,  out  of  my  personal  estate,  set  apart 
aiid  purchase  in  their  names  so  much  capital  stock  in  the  public  funds  as  shall  be 
sufficient  to  pay  out  of  the  dividends  or  annual  produce  thereof,  a  clear  yearly  sum 
of  £50,  and  do  and  shall  from  time  to  time  pay  such  yearly  sum  of  £50  unto  my  sister- 
in-law  Miss  Ann  Norman,  for  and  during  the  term  of  her  natural  life,  or  so  long  as 
she  shall  remain  sole  and  unmarried ;  and  from  and  immediately  after  her  decease 
or  marriage,  whichever  shall  first  happen,  I  direct  that  the  same  capital  stock  may 
fall  into  and  be  considered  as  part  of  the  residue  of  my  [208]  personal  estate  herein- 
after mentioned.     I  also  give  and  bequeath  unto  my  said  son,  John  Norman  Pearson, 
the  sum  of  £12,000  sterling,  to  and  for  his  own  absolute  use  and  benefit ;  and  I  direct 
the  same  sum  to  be  paid  to  him  by  my  executors  out  of  my  personal  estate.     And  I 
direct  that  in  case  my  personal  estate  shall  not  be  sufficient  for  the  purpose  of  carrying 
into  execution  the  trusts  herebydeclared  thereof ,  that  my  said  dear  wife,  Sarah  Pearson, 
shall  receive  her  said  yearly  sum  of  £1000  free  and  clear  of  any  deductions  to  be  made 
thereout  for  or  on  account  of  any  deficiency  which  may  happen  in  my  said  personal 
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estate;  and  that  such- deficiency  may  fall  upon  tlic  portions  of  my  said  children, 
Sarah  Ann  Babington,  Henry  Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin 
Pearson,  Arthur  Hugh  Pearson,  and  William  Wilbcrforce  Pearson,  in  equal  shares 
and  proportions.  I  give  and  bequeath  unto  my  dear  wife,  Sarah  Pearson,  the  sum 
of  £500  sterling,  which  I  desire  my  said  trustees  to  pay  to  her  immediately  after  mj- 
decease.  (The  testator  then,  by  his  will,  disposed  of  his  surgical  insti'uments,  ana- 
tomical preparations,  books,  plate,  furniture,  etc.)  Also  I  give  and  bequeath  all 
the  rest,  residue,  and  remainder  of  my  monies,  securities  for  money,  stock  in  the 
public  funds,  goods,  chattels,  personal  estate  and  effects,  of  what  nature  or  kind  soever 
not  hereinbefore  by  me  bequeathed  unto  my  said  trustees,  their  executors,  adminis- 
trators, and  assigns,  in  trust  for  my  said  five  sons,  Henry  Robert  Pearson,  Frederick 
Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson,  and  Willian\  Wilberforce 
Pearson,  and  their  respective  issue  (if  any),  such  issue  to  take  per  stirpes  and  not  per 
capita .  [209]  to  be  divided  amongst  them  in  equal  shares  and  proportions,  the  shares 
of  such  of  them  as  shall  have  attained  the  age  of  twenty-one  years  to  be  paid  to  them 
respectively  forthwith  after  my  decease,  and  the  shares  of  such  of  them  as  shall  be 
under  the  age  of  twenty-one  years  to  be  paid  to  them,  when  and  as  they  shall  respec- 
tively attain  such  age  of  twenty-one  years  ;  and  I  direct  that  in  case  any  or  either 
of  my  said  trustees  shall  die  before  the  said  tru.sts  shall  be  fully  performed,  then  it 
shall  be  lawful  for  the  surviving  trustee  or  trustees,  with  the  consent  of  my  said  wife 
during  her  widowhood,  by  any  writing  under  his  or  their  hands  and  seals,  to  be  attested 
by  two  credible  witnesses,  to  appoint  any  other  fit  and  respectable  person  or  persons, 
to  be  a  trustee  or  trustees,  in  the  room  of  the  trustee  or  trustees  so  dying  as  aforesaid, 
and  such  new  tru.stee  or  trustees  shall  be  considered  as  invested  with  the  same  powers 
and  authorities  as  if  he  or  they  had  been  originally  appointed  by  this  my  will :  and  1 
direct  that  my  said  trustees,  or  any  trustee  to  be  appointed  as  aforesaid,  their  executors, 
administrators,  or  assigns,  shall  not  be  accountable  by  virtue  of  the  trusts  hereby 
reposed  in  them  respectively,  otherwise  than  each  person  for  his  own  actual  receipts, 
acts,  neglects,  and  wilful  defaults,  and  that  either  or  any  of  them  may  out  of  any 
monies  which  shall  come  to  their  hands  respectively,  by  virtue  of  this  my  will,  re- 
imburse themselves  and  each  other  all  such  costs,  charges,  and  expences,  as  they 
may  respectively  incur  or  pay  in  the  execution  of  the  trusts  hereby  reposed  in  them. 
And  I  do  hereby  appoint  my  said  dear  wife,  (but  during  her  widowhood  only)  and 
also  the  said  James  Stephen,  and  Zachary  Macaulay,  and  George  [210]  Hildyard, 
and  the  survivors  and  survivor  of  them,  to  be  joint  guardians  of  such  of  my  children 
as  shall  be  under  the  age  of  twenty-one  years  at  my  decease,  during  their  respective 
minorities,  and  that  my  said  trustees  do  apply  the  annual  income  of  such  children, 
or  so  much  thereof  as  they  shall  think  proper,  towards  their  respective  maintenance 
and  education  during  such  minorities,  and  accumulate  the  surplus  of  such  annual 
income  (if  any)  for  the  benefit  of  such  children  :  and  I  do  hereby  appoint  the  said 
James  Stephen,  Zachary  Macaulay,  and  George  Hildyard,  executors  of  this  my  will, 
to  each  of  whom  I  bequeath  a  ring  of  the  value  of  £.50,  hereby  revoking  all  former 
and  other  wills  by  me  at  any  time  heretofore  made. 

The  testator  died  in  the  month  of  May,  182C. 

At  the  time  of  the  date  of  the  will,  and  at  the  death  of  the  testator,  the  Appellant, 
Henry  Robert  Pearson,  was  married,  and  at  each  of  those  times  had  living  four  chil- 
dren, namely,  the  Respondents,  Henry  John  Pearson,  Frederick  Thorpe  Pearson, 
Alfred  Pearson,  and  Mary  Arabella  Pearson. 

The  .Appellants,  Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson, 
and  William  Wilberforce  Pearson,  were  bachelors.  Frances  Medley  Pearson  died 
in  the  life-time  of  the  testator. 

The  testator  was,  at  the  time  of  his  death,  possessed  of  a  considerable  personal 
property. 

The  Respondents,  James  Stephen  and  Zachary  Macaulay  proved  the  will,  (ieorge 
Hildyard  having  renounced  probate. 

In  the  month  of  July,  1 826,  the  Appellants,  together  with  George  Gisborne  Babing- 
ton and  Sarah  Ann  his  wife,  Sarah  Pearson,  and  Ann  Nor-[211]-man.  filed  their  bill 
in  the  Court  of  Chancery  against  the  Respondents  ;  and  by  their  bill  prayed,  that 
the  said  will  might  be  established,  and  the  trusts  thereof  declared  and  carried  into 
execution,  under  the  direction  and  authority  of  the  said  Court  :  and  that  an  account 
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might  be  taken  under  the  direction  and  authority  of  the  Court,  of  the  personal  estate 
and  effects  of  the  testator,  possessed  by  or  come  to  the  hands  of  James  Stephen  and 
Zachary  Macaulay,  or  of  any  persons  or  person  by  their  or  either  of  their  order,  or 
for  their  or  either  of  their  use  ;  and  in  like  manner  that  an  account  might  be  taken 
of  the  funeral  and  testamentary  expences  of  the  testator  ;  and  that  the  clear  residue 
of  Jiis  estate  might  be  applied  upon  the  trusts,  and  towards  the  purposes,  in  and  by 
the  will  directed  respecting  the  same. 

The  Respondents  were  served  with  process  of  subpcena  and  appeared  to  the  bill, 
but  before  they  had  put  in  their  answer  Sarah  Pearson  died. 

On  the  7th  of  November,  182G,  the  Appellants,  togetlier  with  (ieorge  Gisborne 
Babington  and  Sarah  Ann  his  wife,  and  Ann  Norman,  filed  their  supplemental  bill 
against  the  Respondents,  stating  the  death  of  Sarah  Pearson,  and  praying  to  have 
the  same  relief  as  had  been  prayed  by  the  original  bill. 

On  the  7th  of  December,  182G,  the  Respondents,  James  Stephen  and  Zachary 
Macaulay,  put  in  their  joint  answers  to  the  original  and  supplemental  bills,  in  which 
they  s\ibmitted  to  act  as  the  Court  should  direct. 

On  the  same  day,  the  other  Respondents  put  in  their  joint  answer  to  tlie  original 
and  supplemental  [212]  bills  by  their  guardian,  and  thereby  stated  that  they  were 
infants,  and  submitted  their  interests  to  the  care  and  protection  of  the  Court. 

On  the  21st  day  of  December,  1826,  the  cause  came  on  for  hearing  before  the 
Ma.ster  of  the  Rolls,  when  the  usual  decree  was  pronounced,  referring  it  to  the  Master 
to  take  an  account  of  the  testator's  estate. 

In  pursuance  of  this  decree,  the  Master  made  his  report,  dated  the  4th  day  of 
Jidy,  1827,  and  thereby  found,  among  other  things,  that  the  testator's  personal 
estate  consisted  of  the  sums  therein  mentioned  ;  and  that  the  Respondents,  James 
Stephen  and  Zachary  Macaulay,  had  transferred  to  their  own  names  the  sum  of 
£505.5  5s.  lOd.  3  per  cent,  reduced  annuities,  being  the  value  of  the  sum  of  £4000 
sterling,  and  in  like  manner  the  sum  of  £1606  13s.  4d.,  like  3  per  cent,  consolidated 
bank  annuities,  as  in  respect  of  the  annuity  of  £50  to  the  Appellant,  Ann  Norman, 
pursuant  to  the  testator's  will. 

The  report  having  been  absolutely  confirmed,  the  cause  came  on  for  hearing  upon 
further  directions  on  the  Master's  report,  before  the  Master  of  the  Rolls  upon  the 
28th  day  of  March,  1828,  when  His  Honour  declared  that  each  of  the  Appellants  was, 
under  the  will  of  the  said  testator  John  Pearson,  entitled  to  the  interest,  dividends, 
and  annual  proceeds  of  one  fifth  part  of  the  principal  money,  the  interest  whereof 
was  by  the  said  will  directed  to  be  paid  to  the  .said  Sarah  Pearson  during  her  life,  and 
to  take  and  receive  the  interest,  dividends,  and  annual  proceeds  of  such  one  fifth 
part  of  the  said  principal  money  for  and  during  the  [213]  term  of  his  natural  life  ; 
and  that  upon  the  respective  deaths  of  the  Appellants,  the  one  fifth  part  or  share 
of  the  said  principal  money  to  the  dividends  whereof  such  one  so  dying  was  therein- 
before declared  to  be  entitled  for  his  life  would  be  to  be  divided  in  equal  shares  and 
proportions  amongst  all  and  every  the  child  or  children  of  such  one  so  dying  as  afore- 
said, and  upon  the  death  of  any  party  thereinbefore  declared  to  be  entitled  to  any 
interest  in  the  said  f\ind,  any  person  or  persons  entitled  thereto  or  interested  therein 
were  to  be  at  liberty  to  apply  to  tlie  said  Court  as  they  should  be  advised  ;  and  that 
upon  the  deatli  of  Sarah  Ann  Babington  in  the  life-time  of  her  husband  George 
Gisborne  Babington,  each  of  them  the  Appellants  who  should  be  then  living  would 
be  entitled  to  the  interest,  dividends,  and  annual  proceeds  of  one  fifth  part  of  the 
capital  stock  directed  by  the  said  will  to  be  purchased  with  the  sum  of  £4000  sterling  ; 
and  which  said  sum  of  £4000  sterling  had  been  invested  in  the  purchase  of  £5055 
5s.  lOd.  3  per  cent,  etc.,  and  to  take  and  receive  the  said  interest,  dividends,  and 
annual  proceeds  of  the  said  one  fifth  part  of  the  last-mentioned  stock  for  and  during 
the  term  of  his  natural  life  ;  and  that  upon  the  respective  deaths  of  the  Appellants, 
the  one  fifth  part  or  share  of  the  said  stock  to  the  dividends,  whereof  such  one  so 
dying  would  in  the  event  aforesaid  become  entitled,  would  be  to  be  divided  in  equal 
shares  and  proportions,  amongst  all  and  every  the  child  and  children  of  such  one 
so  dying  as  aforesaid  ;  and  that  in  case  any  or  either  of  them  the  Appellants  should, 
in  the  event  of  the  said  Sarah  Ann  Babington  dying  in  the  lifetime  of  her  saidhusband, 
de-[214]-part  this  life  before  the  death  of  the  said  Sarah  Ann  Babington,  leaving 
a  child  or  children,  the  share  or  shares  of  them  or  him  so  dying  would,  u])on  the 
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death  of  thr  saiil  Sai'iih  Ann  Babington  as  aforesaid,  bo  to  bo  divided  amongst  the 
respective  children  of  them  or  him  so  dying,  or  if  only  one  cliild  in  eacli  case,  then 
the  whole  to  that  one  eliild  ;  and  that  npon  the  deatli  of  any  of  the  ]iarties  declared 
to  be  entitled  to  the  said  last-mentioned  fund,  any  ])erson  or  persons  entitled  thei-eto 
or  interested  therein  were  to  be  at  liberty  to  ap])ly  to  the  said  Conrt  as  they  shonld 
be  advised,  and  that  each  of  them  the  Appellants  was  entitled  to  the  interest,  dividends, 
and  annual  proceeds  of  one  fifth  part  of  the  principal  money,  the  interest  whereof 
was  by  the  said  will  directed  to  be  paid  to  the  said  testator's  daughter  Frances  Medley 
Pearson  during  her  life,  and  to  take  and  receive  the  said  interest,  dividends,  and 
annual  proceeds  of  the  said  one  fifth  part  of  the  said  principal  money,  for  and  during 
the  term  of  his  natural  life  :  and  that  upon  the  respective  deaths  of  the  Appellants, 
the  one  fifth  part  or  share  of  the  said  principal  money  to  the  dividends,  whereof  such 
one  so  dying  as  aforesaid  was  thereinbefore  declared  to  be  so  entitled  for  his  life, 
would  be  to  be  divided  in  equal  shares  and  proportions  amongst  all  and  every  the 
child  and  children  of  such  one  so  dying  as  aforesaid  ;  and  upon  the  death  of  any 
of  the  parties  declared  to  be  entitled  to  the  said  last-mentioned  fund,  any  person  or 
persons  entitled  thereto  or  interested  therein,  were  to  be  at  liberty  to  apply  to  the 
said  Court  as  they  should  he  advised  ;  and  that  upon  the  death  of  the  said  Ann 
Norman,  each  of  them  the  Appellants  who  should  be  then  living  would  be  entitled 
[215]  to  the  interest,  dividends,  and  annual  proceeds  of  one  fifth  part  of  the  said 
£1666  13s.  4d.  3  per  cent,  consolidated  bank  aniniities,  and  to  take  and  receive  the 
said  interest,  dividends,  and  annual  produce  thereof,  for  and  during  the  term  of  his 
natural  life  ;  and  that  upon  the  respective  deaths  of  the  Appellants,  the  one  fifth 
part  or  share  of  the  said  stock  to  the  dividends,  of  which  such  one  so  dying  was  as 
aforesaid  declared  to  be  entitled  for  life  upon  the  decease  of  the  said  Ann  Norman, 
would  be  to  be  divided  in  equal  shares  and  proportions  amongst  all  and  every  the 
child  or  children  of  such  one  so  dying  as  aforesaid  ;  and  in  case  all  or  any  of  the  said 
Appellants  should  depart  this  life  in  the  lifetime  of  the  said  Ann  Norman,  leaving 
any  child  or  children  respectively,  then  the  said  parts  or  shares,  part  or  share  of  the 
said  sum  of  £1666  13s.  4d.  3  per  cent,  bank  annuities,  to  the  interest  and  dividends 
of  which  each  of  them  the  said  Appellants  would  have  been  entitled  for  life  as  aforesaid, 
were  to  be  equally  divided  amongst  the  respective  children  of  such  of  them  as  sho\ild 
be  then  dead  ;  or  if  any  or  either  of  them  the  Appellants  should  be  then  dead,  leaving 
but  one  child,  then  and  in  that  case  such  child  would  take  the  whole  share  of  which 
his  father  would  have  been  entitled  to  the  dividends  for  his  life  as  aforesaid  ;  and 
upon  the  death  of  any  of  the  said  parties,  any  person  or  persons  entitled  thereto  or 
interested  therein,  were  to  be  at  liberty  to  apply  to  the  said  Court  as  they  should  be 
advised  ;  and  that  each  of  them  the  Appellants  was  entitled  to  take  and  receive  the 
interest,  dividends,  and  annual  proceeds  of  one  fifth  ]iart  or  share  of  the  residue  of 
[216]  the  said  testator's  personal  estate,  for  and  during  the  term  of  his  natural  life  ; 
and  that  upon  the  respective  deaths  of  the  Appellants,  the  one  fifth  part  to  the  divi- 
dends whereof  such  one  so  dying  was  as  aforesaid  entitled  for  life,  would  be  to  be 
divided  in  equal  shares  and  proportions  amongst  all  and  every  the  child  or  children 
of  such  one  so  dying  as  aforesaid  ;  the  shares  of  such  of  the  said  children  as  should 
at  the  death  of  their  said  father  have  attained  the  age  of  twenty-one  years,  to  be 
paid  to  him,  her.  or  them  respectively,  immediately  upon  the  decease  of  their  said 
father,  and  the  shares  of  such  of  the  said  children  as  should  not  have  attained  that 
age,  to  be  paid  to  them  respectively  when  and  as  they  should  severally  attain  that 
age  ;  and  upon  the  death  of  any  of  the  said  parties,  any  person  or  persons  entitled 
thereto  or  interested  therein,  were  to  be  at  liberty  to  apply  to  the  said  Court  as  they 
should  be  advised. 

From  this  decree  of  the  Master  of  the  Rolls,  this  appeal  was  presented. 
For  the  Appellants,  Sir  Edward  Sugden  and  Mr.  Pepys.  The  interests  given 
by  the  will  vested  absolutely  in  the  testator's  sons  upon  attaining  the  age  of  twenty- 
one,  and  in  case  any  of  them  died  before  the  testator,  the  share  of  the  son  so  dying 
would  go  to  such  of  his  children  as  were  living  when  the  fund  came  into  possession, 
Wilkinson  v.  South,*  Butter  v.  Ommaney.t  and  Robinson  r.  Tickell.l  The  word 
"  them  "  in  the  residuary  clause  of  the  will  could  hardly  include  grandchildren  as 

*  7  T.  R.  555.  t  4  Russ.  70.  J  8  Ves.  142. 
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woll  as  children  of  the  testator  :  the  grandchildren  could  only  take  by  substitution, 
not  [217]  by  limitation,  Christopher  v.  Naylor,*  Crooke  v.  De  Vandez.f 

For  the  Respondents,  Mr.  Jacob  and  Mr.  Parke.  The  Appellants  are  entitled 
only  to  a  life-interest,  and  the  grandchildren  take  by  liriiitatii)n,  .lackson  r.  Jackson, J 
Newman  r.  Nightingale,.^  Eccard  r.  Brooke,!!  in  all  which  eases,  under  similar  limita- 
tion, to  give  an  interest  to  the  children  of  the  first  takeis.  the  word  "  or  "  was  con- 
strued "  and."  Butter  v.  Onimaney  was  not  decided  upon  the  ground  of  sub.stitution. 
In  a  will  "  issue  "  is  a  word  of  liir.itation  or  purchase  according  to  the  intent  of  the 
testator,  to  be  collected  from  the  whole  will.  Doe  clem.  Cooper  v.  Collis.^  In  Knight 
r.  Ellis,**  the  word  "  issue  "  was  held  to  vest  an  interest  by  purchase.  In  Wilson 
V.  Vansittart,tt  a  bequest  to  A.  and  his  heirs  male,  equally  to  be  divided  amongst 
them  share  and  share  alike,  was  construed  as  a  gift  to  A.  for  life,  and  it  was  held  that 
the  renuiinder  vested  in  the  children  equally.  The  same  principle  of  construction 
was  applied  in  Hockley  v.  Mawbrey,j|  and  in  Jacobs  v.  Amyatt.§^  In  the  case  now 
before  the  House,  it  is  the  obvious  intention  of  the  testator  that  the  sons  should  take 
only  an  interest  for  life.  There  are  no  words  from  which  the  intent  of  substitution 
or  a  quasi  estate  tail  can  be  implied. 

In  reply,  it  was  said  that  Newman  v.  Nightingale  had  been  over-ruled. 

[218]  The  Lord  Chancellor. — This  will  cannot  have  a  rational  construction,  unless 
it  creates  an  absolute  gift  to  the  testator's  five  sons.  If  an}'  one  of  them  should  not 
be  living  at  the  time  of  the  death  of  the  testator,  the  issue  of  that  deceased  son  might 
take  by  substitution.  That  construction  would  fulfil  the  intent  of  the  testator,  and 
satisfy  the  words  of  the  will.  If  this  decision  stands,  Butter  v.  Ommaney  must  be  over- 
ruled. The  gift  is  absolute.  The  fund  is  to  be  paid  to  the  parties  interested  at  the 
age  of  twenty-one,  if  living  at  the  death  of  the  testator,  or  upon  attaining  that  age 
afterwards.  This  is  the  only  construction  consistent  with  the  apparent  intent  of 
the  will. 

nth  July,  1831.1!!! 

Ordered  and  adjudged,  that  the  decree  of  His  Honour  the  Master  of  the  Rolls  be 
reversed  ;  and  it  is  declared  that  the  Appellants  H.  R.  Pearson,  etc.  are,  under  the 
will  of  John  Pearson  the  testator,  etc.,  entitled  absolutely  in  equal  shares  and  pro- 
portions, to  the  principal  money,  the  interest  whereof  was  by  the  said  will  directed 
to  be  paid  to  Sarah  Pearson,  etc.  during  her  life  or  widowhood  :  and  it  is  further 
declared,  that  kSarah  Ann  Babington,  etc.  dying  in  the  lifetime  of  her  husband  G.  G. 
Babington,  such  of  the  above-named  Appellants  as  shall  be  living  at  the  time  of  the 
death  of  the  said  Sarah  Ann  Babington  will  be  entitled  to  the  sum  of  £5055  5s.  lOd.  3 
per  cent,  reduced  bank  annuities,  in  equal  shares  and  proportions  ;  provided  that  if  any 
or  either  of  the  above-named  Appellants  should  die  before  the  decease  of  the  said  Sarah 
Ann  Babington,  leaving  issue,  such  issue,  if  living  at  the  time  of  the  death  of  the  said 
Sarah  Ann  Babington,  will  be  entitled  to  the  share  or  shares  of  the  said  fund  which 
their  respective  parents  would  have  been  entitled  to  in  case  they  had  been  alive  at  the 
time  of  the  death  of  the  said  S.  A.  Babington,  and  shall  stand  in  the  place  of  their 
respective  parents  in  the  division  of  the  said  sum  [219]  of  stock  ;  and  such  issue  are 
to  take  such  share  of  their  respective  parents  equally  amongst  them  :  and  it  is  further 
declared,  that  the  said  Appellants  are  absolutely  entitled,  in  equal  shares  and  pro- 
portions, to  the  principal  money,  the  interest  whereof  was  by  the  said  will  directed 
to  be  paid  to  F.  M.  Pearson  during  her  life  :  and  it  is  further  declared,  that  the  said 
Appellants  are  absolutely  entitled,  in  equal  shares  and  proportions,  to  and  for  their  own 
use  and  benefit,  to  the  residue  of  the  said  testator's  personal  estate  :  and  it  is  further 
ordered  and  adjudged,  that  the  costs  of  all  parties  be  paid  out  of  the  fund  in  Court 
in  this  cause. 

*  1  Meriv.  320.  t  9  Ves.  197.  I  1  Ves.  sen.  217. 

§  1  Cox,  341.  II  2  Cox,  213.  IT  4  T.  R.  294. 

**  2B.  C.  C.  569.  ttAmb.  5C2.  tt  1  Ves.  jum  143. 

S§  4  B.  C.  C.  542. 
II !!  [As  to  this  order,  see  note,  ante,  5  Bli.  N.  S.  203,] 
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[220]  ENGLAND. 

Devon  Peerage  Claim  [1831]. 

[Mews'  Dig.  X.  30(5.  S.C.  (Earl  of  Devon  s  Case)  2  Dow  &  CI.  200  ;  "  The  Devon 
Peerage"  (Sir  Harry  Nicolas);  2  St.  Tri.  N.  S.  G59.  Discussed  in  Herries  Peerage 
Claim,  18.58,  L.  R.  2  Sc.  &  D.  2G2  ;  Wiltes  Claim  of  Peerage,  1862-69,  L.  R. 
4  H.  L.  126  ;  and  see  Cope  v.  De  La  Warr.  1873,  L.  R.  8  Ch.  982  ;  and  Buckhurst 
Peerage,  1876,  2  A.  C.  1.] 

In  the  grant  of  an  Earldom  Ijy  letters  patent,  a  limitation  to  the  grantee,  "  and 
"  his  heirs  male,"  is  not  void ;  but  the  honour,  in  default  of  heirs  male  of 
the  body  of  the  grantee,  will  descend  to  his  heirs  male  collateral. 

On  tlie  3d  of  September,  in  the  first  year  of  the  reign  of  Qaeen  Mary,  1.5.53,  Sir 
Edward  Courtenay,  Knight,  (son  and  heir  of  Henry  Marquess  of  Exeter  and  Earl  of 
Devon,  who  was  executed  and  attainted  in  the  31st  Hen.  VIII.,)  was  created  Earl  of 
Devon,  to  hold  "  to  him  and  his  Heirs  Male  for  ever,"  by  the  following  Patent : 

"  Regina,  &c.  archiepiscopis  episcopis  ducibus  marchionibus  comitibus  baronibus 
"  justiciariis  vicecomitibus  prepositis  ministris  ac  omnibus  ballivis  et  fidelibus  suis  ad 
"  quos  &c.  salutem.  Regalis  dignitatis  fastigium  felicibus  auspiciis  nedum  insigniri 
"  sed  augeri  confidimus  dum  inter  personas  discretas  et  strenuas  lionorum  culmina 
"  dispensamus  credimus  namque  nostram  coronam  regiam  tanto  pluribus  micare 
"  gemmis  et  preciosis  coruscare  lapidibus  quanto  viris  virtuosis  presertim  nobilibus 
"  consilio  prepollentibus  in  partem  solicitudinis  regie  ad  fastes  honorum  evocatis  ad 
"  [221]  directionem  boni  publici  sufi'ulti  sumus  Considerantes  itaque  generis  nobili- 
"  tatem  et  precipue  nobis  in  sanguine  propinquitatem  probatissimi  viri  amantissimi 
"  consanguinei  nostri  Edwardi  Courtenay  qui  nullis  cedens  laboribus  se  nobis  obse- 
"  quiosum  semper  exhibuerit  volentesque  proinde  eundem  Edwardum  condignis 
"  honoribus  et  regalibus  premiis  ornare  ampliare  et  sublimare  de  gratia  nostra  speciali 
"  ao  ex  certa  sciencia  et  mero  motu  nostris  ipsuni  Edwardum  in  comitem  Devonie 
"  ereximus  prefecimus  et  creavimus  et  per  presentes  erigimus  preficimus  et  creamus  et 
"  ei  nomen  statum  stilum  tituhnn  honorem  et  dignitatem  comitis Devonie  cum  omnibus 
"  et  singulis  preeminenciis  honoribus  et  ceteris  quibuscunque  hiijusmodi  statui  comitis 
"  Devonie  pertinentibus  sive  spectantibus  damus  et  concedimus  per  presentes  ipsumque 
"  Edwardum  hujusmodi  statu  stilo  titulo  honore  et  dignitate  per  cincturam  gladii 
"  insignimus  investimus  et  realiter  nobilitamus  et  unam  capam  honoris  et  dignitatis 
''  atque  circulum  aureum  super  caput  suum  ponimus  Habendum  et  tenendum  nomen 
"  statum  stilum  titidum  honorem  et  dignitatem  comitis  Devonie  jiredicta  cum  omnibus 
"  et  singulis  preeminenciis  honoribus  et  ceteris  quibuscunque  hujusmodi  statui  comitis 
"  Deronie  pertinentibus  sive  spectantibus  prefato  Edwardo  ET  heredibus  suis  masculis 
"  IMPERPETUUM.  Et  iilterius  de  uberiori  gratia  nostra  volumus  et  per  presentes  con- 
''  cedimus  prefato  nunc  comiti  quod  idem  comes  et  heredes  sui  m.\sculi  habeant  teneant 
"  gaudeant  et  possideant  tam  in  omnibus  et  singulis  pailiamentis  nostris  iinposterum 
"  tenendis  quam  in  omnibus  et  [222]  singulis  aliis  locis  quibu-scunque  tales  et  liujus- 
modi  preeminenciam  dignitatem  statum  honorem  et  loca  in  omnibus  quales  aliquis 
"  antecessorum  dicti  nunc  comitis'antehac  comes  Devonie  existensi  habuit  tenuit  autgarisus 
■'  fidt.  Et  quia  crescente  status  celsitudine  ex  consequenti  necessario  crescunt  sumptus 
"  et  onera  grandiora  et  ut  ideni  comes  melius  decencius  et  honorificenciu.s  statum 
"  predict!  comitis  Devonie  ac  onera  ipsius  comitis  incumbentia  manutenere  et  susten- 
"  tare  valeat  de  uberiori  gratia  nostra  dedimus  et  concessimus  ac  per  presentes  damus 
"  et  concedimus  pro  nobis  et  heredibus  nostris  prefato  comiti  et  heredibus  suis  pre- 
"  dictis  viginti  Ubras  annuas  legalis  monete  Anglic  habendum  et  percipiendum  annu- 
"  atiin  .sibi  et  liercdibus  suis  predictis  imperpetuum  de  parva  custuma  nostra  infra 
"  portum  nostrum  Londoni  per  manus  custumariorum  sive  coUectorum  custume  prc- 
■  dicte  pro  tempore  cxistentium  ad  festa  Sancti  Miehaeiis  archangeh  et  I'asche  per 
"  equales  portiones  .-^olvendas  eo  quod  expressa  mencio  &c.  Hiis  testil)us  reverendo 
in  Christo  patre  ac  nosti'o  fideli  consiliario  Stephano  Wintonie  episcopo  cancellario 
nostro  summo  ac  precharissimo  consanguineo  et  consiliario  nostro  Thoma  duce  Nor- 
"  folcie  necnon  charissimis  consanguineis  et  consiliariis  nostris  Willielmo  marchione 
"  Wintonie  thesaurario  Anglie  Henrico  comite   Arundell  Johanne  comite  Oxonie 
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"  Francisco  comite  Salopie  Edwardo  comite  Derbie  Henrico  coniite  Susscxie  Johaiine 
"  comite  Bathonie  ac  etiam  reverendo  in  Cliristo  Cutberto  Duiiohnensis  episcopo 
"  predilectisque  et  fidelibus  consiliariis  nostris  VA'illiebno  domino  Paget  Willielmo 
'■  Petre  uiilite  uno  priu-[2233-cipalium  secretariorum  nostroruni  et  Johanne  Bourne 
"  armigero  altero  secretariorum  nostrorum  predictorum  et  aliis.  Data  &c.  Teste 
"  Regina  apud  Richemount  tercio  die  Septembris. 

"  Per  ipsam  Regiiiaia,  &c."  * 

[224]  In  June  1830,  Viscount  Gourtenay  presented  a  petition  to  the  King, 
"  praying  that  his  right  to  the  Earldom  of  Devon  might  be  recognized  by  [225]  liis 
"  Majesty,  and  that  he  might  be  summoned  to  parliament  as  Earl  of  Devon." 

His  Majesty  was  pleased  to  refer  this  petition  to  the  Attorney-General,  Sir  James 
Scarlett,  on  [226]  the  23d  June  1830  ;  who,  having  received  evidence  in  support 
of  the  allegations  contained  therein,  made  his  report  on  the  lutli  November  following. 

[227]  After  reciting  the  petition,  the  patent,  and  the  evidence  which  had  been 
adduced  in  proof  of  the  claimant's  pedigree,  he  concluded  his  report  in  these  words  : 

[228]  "  Upon  consideration  of  the  evidence  produced,  1  humbly  offer  it  as  my 
"  opinion,  that  the  Claimant,  William  Viscount  Gourtenay,  has  [229]  proved  himself 
"  to  be  the  male  descendant  of  Hugh,  second  Earl  of  Devon,  and  therefore,  according 
"  to  the  pedigree  proved,  the  nearest  [230]  heir  male  of  Sir  Edward  Gourtenay,  who 
'■  was  created  Earl  of  Devon  by  letters  patent  of  the  first  of  Mary,  to  hold  '  sibi  el  here- 
"  'dibits  suis  [231]  masculis  imperpetuum,'  as  set  forth  in  this  Report. 

"  Whether  under  that  patent  the  claimant  can  establish  a  title  to  the  dignity  of 
"  Earl  of  Devon,  [232]  is  a  question  of  very  grave  consideration,  and,  as  far  as  1  am 
"  informed,  has  not  received  any  precise  determination  ;  on  which  account  1  humbly 
"  submit  to  your  Majesty,  that  the  claim  ought  to  be  referred  to  the  consideration 
"  and  report  of  the  House  of  Peers,  if  your  Majesty  in  your  wisdom  should  think  fit 
"  so  to  do." 

The  King,  being  subsequently  moved  upon  the  petition  of  Viscount  Gourtenay, 
was  pleased  to  refer  the  same,  together  with  the  report  of  the  Attorney-General  there- 
unto annexed,  to  the  Right  Honourable  the  House  of  Peers,  to  examine  the  allegations 
thereof,  as  to  what  related  to  the  petitioner's  title  therein  mentioned,  and  to  inform 
his  Majest}'  how  the  same  might  appear  to  their  lordships. 

The  House  of  Lords  referred  the  consideration  of  the  same  to  a  committee  of 
privileges. 

The  committee  to  which  the  petition  of  Viscount  Gourtenay  was  referred,  met 
on  Thursday,  the  17th  of  February,  1831,  when  the  order  of  reference,  the  claimant's 
petition,  and  the  Attorney-General's  report,  were  read. 

Mr.  Pepys  and  Mr.  Nicolas  appeared  as  counsel  for  the  claimant,  and  the  Attorney- 
General  on  behalf  of  the  crown. 

Mr.  Pepys. — I  have  the  honour  of  attending  on  behalf  of  Viscount  Gourtenay, 
in  support  of  his  claim  to  the  dignity  of  Earl  of  Devon,  which  was  conferred  upon 
Sir  Edward  Gourtenay,  in  the  first  year  of  the  reign  of  Queen  Mary,  1553,  with  this 
very  peculiar  limitation,  to  him  "  et  heredibus  suis  masculis  imperpetuum  ;  "  and  in 
the  clause  by  which  the  precedency  of  the  former  Earls  of  Devon  is  given  to  him 
and  his  successors  in  the  dignity,  the  same  words  are  used, "  e<  heredes  sui  masculi 
"  haheanf."  etc. 

[233]  In  order  that  the  obvious  intention  and  object  of  the  crown  in  granting  to 
thatindividual  the  dignity  in  the  peculiar  words  which  are  here  used  maybe  perceived, 
I  must  callyour  Lordships'  attention  to  the  pedigree.  At  the  head  is  Ilugli  Gourtenay, 
who  was  allowei!  the  earldom  of  Devon  in  the  ninth  year  of  King  Edward  the  Third. 
The  earldom  was  enjoyed  by  the  heirs  nutle  of  the  body  of  the  grantee  for  six  genera- 
tions, and  was  vested  in  Thomas  Gourtenay,  the  sixth  Earl  of  Devon  (No.  6  in  the 
pedigree),  who  was  attainted  in  the  first  of  Edward  the  Fourth,  when  his  estates, 
as  well  as  Ids  honours,  became  forfeited  to  the  crown.  In  the  first  of  Henry  the 
Seventh,  1485,  Sir  Edward  Gourtenay  (No.  12  in  the  pedigree),  who  was  then  the 
heir  male  of  Thomas,  the  sixth  Earl  of  Devon,  but  not  his  heir  general,  was  created 
Earl  of  Devon  to  him  and  the  heirs  male  of  his  body,  and  obtained  from  the  crown  a 
grant  of  great  part  of  the  lands  of  the  former  Earls  of  Devon,  which  had  become  for- 

*  See  Note  at  end  of  case,  p.  345. 
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feited  by  the  attainder  of  the  sixth  Karl  in  llOl.  It  is  obvious,  therefore,  that  the 
erown,  intending  to  restore  to  liiui  the  dignity  of  his  ancestors,  and  at  the  same  time 
to  bestow  upon  him  its  ancient  possessions,  could  not  have  ert'ected  that  object  by 
reversing  the  attainder,  because  that  measure  woidd  have  opened  the  claim  of  the 
heirs  general  to  the  lands. 

The  patent  under  which  that  title  was  conferred  is  also  very  important,  because 
it  shows  the  motives  of  the  crown  in  thus  favouring  Sir  Edward  Courtenay.  Those 
motives  are  fully  recited  in  that  instrument,  wliere  it  is  stated  that  he  was  a  descend- 
ant of  Hugh,  formerly  Earl  of  Devon,  and  of  Margaret  his  wiic,  the  grand-daughter 
of  King  Edward  the  First,  and  that  he  was  then  the  heir  male  of  the  said  Hugh.  This 
was  the  second  creation  of  the  earldom  of  Devon  in  the  Courtenay  family. 

In  the  3rd  of  Henry  VIII.  there  was  a  third  creation  of  the  earldom  in  that  family, 
which  became  necessary  on  account  of  the  attainder  of  Sir  William  Courtenay  (No.  13. 
in  the  pedigree),  during  the  life  of  his  father,  Edward  Earl  of  Devon,  vi  Inch  prevented 
his  succeeding  under  his  father's  patent.  That  ])erson  was  created  Earl  of  Devon 
[234]  to  him  and  the  heirs  male  of  his  body,  he  having,  as  the  patent  recites,  married 
the  King's  aunt,  and  being  the  heir  male  of  Hugh  Earl  of  Devon,  and  Margaret  his 
wife,  the  grand-daughter  of  King  Edward  the  First. 

His  son,  Henry  Courtenay,  succeeded  as  Earl  of  Devon  ;  and  having  obtained  the 
reversal  of  the  attainder  of  his  father,  he  succeeded  also  to  the  earldom  of  Devon,  in 
the  1st  Henry  VII. 

We  now  come  to  the  person  in  whom  the  dignity  which  we  claim  was  created, 
namely.  Sir  Edward  Courtenay,  who  was  created  Earl  of  Devon  by  patent  dated  3d 
September,  in  the  first  year  of  Mary,  15.53,  to  hold  to  him  "  et  heredibus  suis  masculis 
"  in  perpetuum."  I  have  called  attention  to  the  preceding  patents,  and  to  that  which 
is  recited  in  those  patents,  as  well  as  to  the  close  connection  which  existed  between 
this  noble  family  and  the  crown,  commencing  with  the  marriage  of  Hugh  Earl  of 
Devon  with  the  grand-daughter  of  King  Edward  the  First,  and  more  especially  to 
the  marriage  of  the  grandfather  of  the  grantee  to  the  daughter  and  co-heiress  of  King 
Edward  the  Fourth,  and  sister  of  the  C^ueen  Consort  of  England,  because  we  find 
throughout  that  these  circumstances  are  recited  in  the  patents  as  being  the  ground 
and  foundation  of  the  special  favours  shown  by  the  crown  to  the  several  members  of 
the  Courtenay  family. 

Henry  Courtenay,  Earl  of  Devon,  was  attainted  in  the  31st  of  Henry  the  Eighth, 
btit  thatattainderwas  so  far  reversed  as  to  remove  anyimpedimentto  claiming  through 
him  :  his  son  and  heir  having  been  restored  in  blood  by  act  of  parliament.  Before 
referring  again  to  the  patent,  I  will  notice  the  state  of  that  branch  of  the  family  from 
which  the  present  claimant  descends.  Sir  Edward  Courtenay,  who  was  created  Earl 
of  Devon  in  1553,  though  once  the  favourite  of  the  crown,  fell  under  the  displeasure 
of  his  sovereign,  and  died  abroad,  without  issue,  in  the  year  155G. 

On  turning  to  Xo.  '27.  in  the  pedigree,  being  in  the  line  of  the  present  claimant, 
it  will  be  found  that,  in  the  year  1556,  a  Sir  William  Courtenay  of  Powderham  was 
the  [235]  heir  male  of  the  Earl  of  Devon,  and  was  therefore  the  individual  who,  accord- 
ing to  the  construction  which  the  claimant  puts  upon  the  patent,  was  entitled  to  claim 
the  title  which  had  been  conferred  upon  Sir  Edward  Courtenay  ;  but  he  died  in  the 
very  ne.xt  year,  1557,  after  the  decease  of  the  Earl,  leaving  his  .son,  who  then  became 
entitled  to  the  dignity,  an  infant  of  only  three  years  of  age.  I  press  these  facts,  because 
they  very  satisfactorily,  as  I  apprehend,  explain  how  it  happened  that  the  claim  to 
this  title  was  not  made  when  the  right  to  it  accrued  ;  namely,  upon  the  death  of  Sir 
Edward  Courtenay  the  grantee.  It  might  have  happened  also,  that  the  Courtenays  of 
Powderham,  being  a  collateral  branch  of  the  family  of  the  la.st  Earl,  (though  like  him, 
descended  from  Hugh  Courtenay,  the  first  Earl  of  Devon,)  might  not  have  known  the 
benefits  «-hich  that  patent  conferred  upon  them  ;  thongh.  as  I  have  already  observed, 
the  situation  of  the  family  sufficiently  accounts  for  no  claim  having  been  made  immedi- 
ately after  the  demise  of  the  grantee  of  the  patent  of  1553  :  and  if  the  attention  of  the 
parties  was  not  called  to  the  subject  at  the  time,  it  is  not  to  be  wondered  at,  that, 
after  the  termination  of  a  long  minority,  it  should  have  been  lost  sight  of. 

The  hi.story  of  the  family,  and  of  their  prior  dignities,  having  been  stated,  the 
case  is  brought  into  that  state  which  shows  what  was  likely  to  be  the  motive  and 
object  of  the  crown  in  conferring  a  new  grant  of  the  earldom  of  Devon  upon  Sir  Edward 
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Cniirtonny.  The  patnit,  after  reeitiiif^  geiienilly  the  ohjcet  of  thoerown  in  (•[■eating 
this  dignity,  proceeds  in  these  terms  :  "  C'onsideraiites  itaipie  generis  noliilitateni  et 
"  precipue  nobis  in  sanguine  propinquitateni  probatissinii  viri  aniantissinu  coiisanguinei 
■"  nostri  Edwardi  Courtenay,"  it  grants  the  dignity  of  Earl  of  Devon,  "  cum  omnibus 
"  et  singulis  preeininenciis  honoribus  et  ceteris  quibusciuique  hujusmodi  statui  comitis 
"  Devonie  pertinent! bus  sive  spectantibus,"  etc.  "  Habenduvi  et  tenendum  itomen  statum 
"  stilum  titidam  honorem  et  dignitatem  comitis  Devonie  predicte  cum  oniiiibus  et 
"  singulis  preeminenciis  honoribus  et  ceteris  quibuscunquc  hujusmodi  statui  comitis 
"  Devonie  pertinentibus  sive  spectantibus  prefato  Edwardo  [236]  (t  heredibus  suis 
"  masctdis  imperpeluum.  Et  ulterius  de  tiberiori  gratia  nostra  volumus  et  per  presentes 
"  concedimus  prefato  nunc  comiti  quod  idem  comes  et  heredes  sui  niasculi  habeant 
"  teneant  gaudeant  et  possideant  tam  in  omnibus  et  singulis  parliamentis  nostris  ini- 
"  posterum  tenendis  quani  in  omnibus  et  singulis  aliis  locis  quibuscunquc  tales  ct 
"  luijusmodi  preemineneiam  dignitatem  statum  honorem  et  loca  in  omnibus  quales 
"  aliquls  antecessornm  didi  nunc  comilis  antehac  comes  Devonie  exlstens  liabuit  Icvuit 
"  aut  gavisus  fuit."  There  is  here,  though  not  in  express  words,  a  reference  to  the 
Hugh  Courtenay,  Earl  of  Devon,  whom  we  find  in  all  the  preceding  patents, — a  refer- 
ence which  cannot,  by  possibility,  apply  to  any  other  person,  for  the  patent  refers  to 
all  the  advantages  that  belonged  to  the  ancestors  of  the  individual  created  Earl 
of  Devon,  namely,  Hugh  Courtenay,  and  those  who  claimed  from  him  ;  and  showing 
that  the  object  of  the  crown  in  restoring  the  heir  male  of  the  said  Hugh  Courtenay 
was  to  confer,  as  far  as  it  could,  upon  him  and  his  family,  those  advantages,  those 
privileges,  and  those  honours  which  his  and  their  ancestors,  the  preceding  Earls  of 
Devon,  had  enjoyed. 

Sir  Edward  Courtenay.  the  grantee,  had  no  children  :  if,  therefore,  tin;  object 
of  the  crown  had  been  merely,  in  the  ordinary  way,  to  ennoble  an  individual  and  the 
heirs  male  of  his  body,  that  object  would  doubtless  have  been  effected  by  limiting  the 
dignity  in  the  usual  manner,  by  the  words  which  are  always  used  for  that  purpose  : 
but  if  the  intention  was  to  restore  to  the  family  the  dignity  which  it  had  before  enjoyed, 
and  to  perpetuate  it  in  the  heirs  male,  the  mode  of  effecting  it  could  only  have  been 
by  granting  the  title  of  Earl  of  Devon,  with  a  limitation  which  would  include  other 
descendants  of  Hugh  Courtenay,  the  first  Earl  of  Devon,  namely,  the  next  heir  male 
collateral  of  the  grantee.  In  the  preceding  patent,  and  in  the  prior  history  of  the 
family,  the  motives  of  the  crown  are  therefore  clearly  established  ;  and  those  motives 
and  intentions  are  recognised  in  the  very  instrument  under  which  the  present  Peti- 
tioner claims  :  for  the  connection  between  the  grantee  and  the  former  Earls  of  Devon 
is  expressly  alluded  to,  and  to  him  [237]  and  his  successors  in  the  title  are  granted  the 
same  privileges  and  precedency  as  those  earls  enjoyed.  The  dignity  and  precedency 
thus  granted  were,  therefore,  intended  to  be  bestowed  upon  the  heirs  male  of  the 
ancient  Earls  of  Devon,  of  the  Courtenay  family ;  and  as  that  object  could  only  be 
attained  by  doing  more  than  is  ordinarily  done  in  peerages  (which  are  usually  limited 
to  an  individual  and  the  heirs  male  of  his  body),  namely,  by  letting  in  the  collateral 
branches  of  the  grantee,  the  only  question  is,  whether  the  terms  used  in  the  instrument 
have  that  effect  I 

That  there  could  be  no  misapprehension  in  using  the  words  of  limitation  which 
occur  in  this  patent, — that  the  use  of  terms,  varying  from  the  ordinary  ones  by  which 
peerages  are  granted,  could  not  have  been  the  effect  of  accident, — is,  I  apprehend, 
clear  from  the  context :  and  it  would  be  contrary  to  all  legal  principles  to  speculate 
on  the  possibility  of  their  having  been  accidentally  introduced.  The  history  of  the 
Courtenay  family  down  to  that  time  tends  to  show  that  this  limitation  so  far  from 
being  accidental  was  purposely  granted  ;  that  there  was,  in  fact,  a  strong  motive  for 
granting  it,  which  is  expressed  in  other  parts  of  the  instrument ;  and  the  design  is 
carried  into  effect  by  the  terms  which  are  used. 

To  show  that  the  words  under  which  the  Petitioner  claims  were  not  accidentally 
used,  we  have  also  the  Privy  Seal  Bill  in  precisely  the  same  terms  as  the  patent.  Nor 
is  it  once  only  that  these  terms  occur  in  the  patent,  for  the  limitation  is  to  Edward 
Courtenay  and  his  heirs  male  for  ever  ;  and  when  alluding  to  the  individuals  who 
are  to  benefit  by  the  grant,  the  same  terms  are  again  used  ;  for  it  is  said  tliat  the 
grantee,  "  et  heredes  sui  masculi  imperpetimm,"  shall  have  the  same  precedency  as 
the  former  Earls  of  Devon. 
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The  liord  Chuncellor. — Tlicrt'  is  no  iloubt  the  s;iiiie  words  may  be  dift'erently  under- 
stood as  to  an  honour  and  another  tenement,  an  honour  being  a  tenement ;  but  here 
you  have  in  this  grant  the  "  heredes  predieti, "  that  is, "  maseuh  imperpetuum,''  with- 
out any  words  of  hmitation,  without  any  referenee  to  the  word  lieirs  general,  includ- 
ing collaterals  ;  and  we  have  this  repeated, '"  heredibns  suis  [238]  predictis,"  in  respect 
of  the  grant  of  money  made  for  sustentation  of  the  honour  conferred  by  the  patent. 
The  crown  gives  a  perpetual  grant  of  £"20  of  lawful  money  of  England,  to  be  taken  out 
of  the  revenue  of  customs  ;  and  the  perception  of  that  annuity  is  vested  in  the  "  heredes 
"  sui  predieti."  Now,  according  to  that  argument,  will  not  that  sever  the  honour 
from  the  annuity  granted  to  sustain  the  dignity  t  I  do  not  ask  you  to  deal  with  that 
now  :  V)ut  as  there  is  no  mention  of  any  perception  of  the  annuity  in  the  case,  on  the 
extinction  of  the  issue  male  of  the  body,  by  the  heirs  male  general,  I  would  direct  your 
attention  to  that  point  before  you  close  your  argument,  as  it  may  throw  some  light 
on  the  subject. 

Mr.  Pepys. — Your  Lordship  will  permit  me  to  observe,  in  answer  to  this  ([uestion, 
that  this  is  not  a  grant  iif  land  ;  it  is  a  direction  to  pay  an  annuity  out  of  part  of  the 
revenue  of  the  crown  ;  and  I  believe  it  will  be  found,  that  in  most  of  the  ancient  patents 
of  peerages  there  is  a  grant  of  an  annuity  out  of  those  revenues  for  the  support  of  the 
dignity.  How  far  the  crown  may  or  may  not  have  a  right  so  to  deal  with  its  revenues 
may  be  a  question;  but  I  apprehend  that  these  grants  do  not  necessarily  fall  within 
the  rules  of  law  which  relate  to  land.  *  Whoever  may  po.ssess  the  title  (provided  the 
crown  has  the  power  of  so  disjiosing  of  its  revenues)  would  be  the  person  entitled  to 
claim  the  annuity.  If  it  had  been  a  grant  of  land,  the  case  would  undoubtedly  fall 
within  the  rule,  that  a  grant  of  lands  to  a  man  and  his  lieirs  male  by  the  crown  is  void. 
This  rule,  however,  stands  upon  one  decision  only  ;  and  in  the  course  of  my  argument 
1  shall  have  to  call  your  Lordships'  attention  jiarticularly  to  that  subject. — This  gi-ant 
is  of  money,  which  did  not  come  in  any  way  from  lands  :  it  savours  nothing  of  the 
realty,  but  was  to  be  paid  out  of  the  petty  customs  of  the  port  of  London  :  and  assum- 
ing that  the  crown  had  a  right  so  to  dispose  of  its  revenues,  1  apprehend  it  might  grant 
it  in  any  manner  it  thought  proper,  and  might  select  the  individuals  who  should 
enjoy  it. 

[239]  Such  being  the  terms  of  the  patent,  and  the  motive  and  intention  of  tlie  crown 
being  ]ierfectly  clear,  there  is  no  reason  whatever  to  infer  that  these  words  were  acci- 
dentally used.  It  is,  on  the  contrary,  manifest,  that  they  were  studiously  and  advisedly 
employed  ;  that  they  fall  in  with  the  obvious  intention,  not  only  of  the  sovereign 
by  wh(5m  that  patent  was  granted,  but  of  two  preceding  monarchs  ;  that  it  was  the 
deliberate  design  of  King  Henry  the  Seventh  and  King  Henry  the  Eighth,  as  well  as 
of  Queen  Mary,  to  restore  the  heir  male  of  the  body  of  Hugh  Courtenay,  the  second 
Earl  of  Devon,  to  the  Earldom  of  Devon.  This  object  could  not  be  attained  by  giving 
Sir  Edward  Courtenay  that  title,  with  a  limitation  to  his  children  only,  for  he  was 
then  unmarried  ;  but  it  would  be  immediately  and  satisfactorily  secured  by  granting 
him  the  earldom,  with  a  remainder  to  his  "  heirs  male,"  collateral  as  well  as  lineal ; 
for  this  would  include  all  the  male  descendants  of  Hugh  Courtenay,  the  second  Earl 
of  Devon.  The  intention  of  the  crown  is,  I  submit,  fully  manifested  by  the  patent 
itself  ;  and  we  come  simply  to  enquire  whether  the  crown  has  the  power  to  grant 
a  dignity  to  a  man  and  his  heirs  male  collateral.  If  the  crown  has  that  power,  the 
only  point  for  consideration  is,  Are  the  words  used  in  this  patent  sufHcient  to  carry 
that  object  into  effect  ?  If  they  are,  is  not  the  construction  contended  for  by  the 
claimant,  the  technical  and  proper  meaning  of  these  words  f  With  regard  to  the 
power  of  the  crown,  I  do  not  apprehend  any  question  can  be  raised.  No  writer 
has  endeavoured  to  limit  the  right  of  the  crown  to  grant  a  dignity,  with  any  remainder 
it  might  think  proper.  If  that  right  be  limited,  we  should  find  the  limits  somewhere 
prescribed.  In  some  book,  or  in  some  decision  of  this  house,  we  should  surely  find 
what  those  limits  were,  and  some  reason  alleged  why  the  power  of  the  crown  was  so 
limited. 

The  Lord  Chancellor. — Allow  me  (I  do  not  mean  to  express  the  slightest  opinion 
on  the  subject)  to  call  your  attention  again  to  the  point  I  have  before  adverted  to  ; 

*  A  grant  of  an  annuity  to  A.  and  the  heirs  of  his  body,  creates  a  fee  conditional, 
which  is  not  within  the  statute  Je  Bonis,  Co.  Litt.  20  a. 
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for  it  docs  not  appear  to  have  attracted  the  attention  of  the  leariu^d  pei'.sonw  vvlio 
have  drawn  this  case.  There  is  no  mention  of  the  perception  of  tlu.s  annuity.  What 
you  say  [240]  in  respect  of  hmd  is  very  virell  wortli  considering  ;  but  there  is  another 
point  which  1  hope  you  will  attend  to  before  you  finish  your  argument.  What  sort 
of  estate  was  created  in  this  annuity  ?  A  species  of  charge  on  the  customs  ;  a  payment 
in  money  which  the  law  recognises,  would  clearly  be  a  different  estate  from  that  in 
land.  Is  it  to  be  incident  to  the  real  estate  t  It  is  clearly,  if  in  money,  a  somewhat 
different  estate  from  land. 

Lord  Wynford. — There  are  a  great  number  of  grants  of  from  ten  to  twenty  pounds 
a  year  for  the  maintenance  of  peerages  in  ancient  times.* 

Mr.  Pepys. — The  only  argument  which  could  bo  founded  upon  the  grant  of  the 
annuity  would  be,  a  supposed  inconsistency  between  the  construction  we  attribute 
to  the  grant  of  the  title,  and  the  manner  in  which  the  annuity  would  he  enjoyed. 
If  the  rules  of  law  permit  the  crown  to  attach  such  an  annuity  to  the  title  granted, 
there  is  no  inconsistency  in  intention  or  in  effect ;  and  if  the  rules  of  law  do  not  permit 
it,  there  is  still  no  inconsistency  in  intention,  which  is  the  point  in  discussion  ;  for 
it  is  clear  that  the  crown  intended  so  to  attach  the  annuity  to  the  title.  The  annuity 
is  a  mere  chattel ;  the  parties  do  not  take  by  inheritance,  but  by  designation.  I 
shall  hereafter  refer  your  Lordships  to  the  authority  of  Lord  Coke,t  who,  adverting 
to  the  only  decision  J  which  exists,  that  a  grant  of  land  by  the  King  to  a  man  and 
his  heirs  male,  is  void,  states  expres.sly,  that  this  rule  of  law  is  confined  to  land  ;  and 
adds,  in  corroboration  of  his  dictum,  that  the  rule  is  confined  to  lands,  that  a  grant 
by  the  King  of  armorial  bearings  to  a  man  and  his  heirs  male,  is  good,  and  shall  descend 
accordingly.  It  is  therefore  bad  with  regard  to  land  only  ;  and  the  reason  for  this 
decision  is  presumed  to  be,  that  the  King  has  no  right  to  introduce  a  new  inherit-[241]- 
able  quality  of  land,  certain  interests  only  in  land  being  known  to  the  law  ;  namely, 
estates  in  fee  simple,  and  estates  in  tail ;  and  therefore,  as  a  grant  to  "  heirs  male  " 
cannot  operate  according  to  the  grant  (the  King  not  being  able  to  say  that  land  shall 
descend  froTn  heir  collateral  to  heir  collateral),  and  as  the  grant  cannot  be  taken  beyond 
that  which  the  terms  import.  Lord  Coke  lays  it  down,  that  the  gift  is  void,  because 
it  cannot  be  carried  into  eti'ect  in  the  terms  in  which  the  gift  is  comprised.  He  confines 
this  princijile,  however,  expressly  to  lands  and  tenements.  I  apprehend  your  Lord- 
ships will  find  that  circumstance  exemplified,  when  I  disciuss  that  point  of  law, 
which  I  feel  to  be  important  in  almost  every  view  that  can  be  taken  of  this 
case.  I  contend,  that  the  rule  clearly  establishes  that  the  words  of  the  gift  being 
free  from  doubt,  such  a  gift  is  bad,  not  because  there  is  any  ambiguity  as  to 
what  the  words  import, — not  because  there  is  any  difficulty  in  ascertaining 
what  is  the  legal  effect  of  the  words  "  heirs  male,"  but  because  they  mean  heirs 
male  collateral ;  and  because  they  mean  heirs  male  collateral,  a  gift  of  the  crown  of 
lands  cannot  take  effect. 

I  must  now  revert  to  the  question.  Whether  the  crown  has  the  power  to  grant 
a  peerage  to  a  man  and  his  heirs  male  1  In  old  grants  of  titles,  every  possible  limita- 
tion is  mtroduced  ;  and  it  appears  that  there  is  scarcely  any  mode  in  winch  a  title 
can  be  granted,  whether  to  heirs  nuile  lineal  or  collateral,  or  any  other  estate,  which 
do  not  occur  in  them.  It  is  material,  in  this  part  of  the  case,  very  carefully  to  dis- 
tinguish between  the  rules  of  law  which  apply  to  dignities,  and  the  rules  which  apply- 
to  land  ;  for  it  is  everywhere  stated,  that  the  rules  with  reference  to  the  descent  of 
land  have  no  application  to  titles  of  dignity.  In  the  reports  of  your  Lordships'  com- 
mittees on  the  subject  of  the  peerage,  this  principle  is  over  and  over  again  laid  down, 
and  reasons  of  the  most  conclusive  nature  are  stated  for  that  opinion. §  In  one  of 
those  reports  it  is  stated,  that  [242]  nothing  can  be  more  wild  than  to  attribute  to 

*  See  the  Harleian  MSS.  5834.  f.  31.  in  the  British  Museum.  Sudley,  20  Hen. 
VI.  Egremont,  28  Hen.  VI.  Scrope,  Earl  of  Wiltshire,  21  Ric.  II.  and  the  dictum 
in  Oliver  v.  Emsonne,  Dyer,  2.  a. 

t  Co.  Lift.  27.  a. 

I  The  case  of  Lovell,  in  the  18  Hen.  VIII.      Br.  Cases,  12mo.  1.578. 

Ji  See  the  Reports  of  the  Lords'  Committees  on  the  Dignity  of  a  Peer  of  the  Realm. 
Third  Report,  pp.  17.  20.  32,  33.  36-49.  52.  189.  Fourth  Report,  pp.  8,  9.  14-16. 
22,  23.  02. 

299 


V  BLIGH  N.S.  UKVON   FEERACE  CLAIM  [l8;3l] 

the  rules  of  descent  of  titles  any  tiling  like  the  rules  which  upjily  to  lands,  which  ari^  in 
themselves  totally  and  eutirely  distinct.  The  learned  authors  of  that  report  state,  with 
reference  to  land,  that  the  fee  simple  exists  somewhere  ;  the  rules  of  law  are  to  regulate 
the  descent  in  the  mode  in  which  the  fee  simple  of  the  estate  is  carved  out :  it  is  either 
in  the  grantee  or  those  who  claim  through  him  ;  or,  if  not  disposed  of,  it  remains 
in  the  grantor  by  law.  The  principle  of  law — the  law  of  all  landed  property — assumes 
that  the  fee  must  exist  somewhere  ;  and  the  question  is  with  respect  to  the  diiJ'ereiit 
interests  carved  out  of  that  fee.  Then  there  are  remainders  and  reversions,  and 
all  the  technical  rules  which  affect  both  the  one  and  the  other.  But  in  the  case  of  a 
title,  there  is  no  fee  anywhere. 

The  Lord  Chancellor. — It  is  created. 

Mr.  Pepys. — So  much  as  the  crown  chooses  to  create  is  created.  It  is  the  pre- 
rogative of  the  crown  ;  and  to  any  extent  the  crown  pleases,  it  creates  that  new  interest. 
There  is  no  reversion  ;  and  it  is  also  laid  down  in  the  report  of  the  Lords'  committees, 
that  if  the  crown  grants  to  an  individual  any  estate  or  interest  in  a  dignity,  and,  upon 
the  failure  of  that  estate  or  interest,  grants  it  over  to  another,  that  is  not  a  remainder. 
In  the  case  of  land,  that  would  be  subject  to  all  the  rules  and  laws  relating  to 
remainders ;  but  in  the  case  of  a  dignity  there  is  no  remainder. 

The  Lord  Chancellor. — Except  a  barony  by  tenure.  If  there  is  such  a.  thing, 
then  it  is  incident  to  the  realty. 

Mr.  Pepys. — That  would  be  a  peculiarity,  undoubtedly  :  it  would  be,  that  the 
crown  had  thought  proper,  in  the  erection  of  that  particular  dignity,  to  say  it  shall 
descend  according  to  the  law  regulating  lands. 

Where,  then,  is  there  any  similarity  between  the  one  and  the  other  1  The  property 
in  land  is  alienable  ;  it  may  be  transferred  ;  but  there  is  no  such  power  with  reference 
to  a  dignity.  I  believe  I  also  may  state,  that  it  is  the  practice  of  this  house,  that  if 
there  be  a  title  given  to  an  individual  for  a  certain  estate  and  interest,  and  then  a 
remainder,  what,  in  case  of  land,  would  be  called  a  remainder  [243]  over,  that  upon 
the  failure  of  the  first  estate,  the  individual  entitled  in  remainder  comes  and  claims 
his  seat  in  this  house  as  a  new  grantee,  and  is  introduced  as  a  new  peer.  It  is  not 
that  he  comes  as  claiming  by  descent,  or  through  the  individual  whose  estate  is  gone  : 
he  conies  as  a  new  peer,  as  if  the  patent  was  granted  on  the  particular  day  on  which 
he  enters  :  he  is  introduced  as  the  party  claiming  the  benefit  of  the  bounty  of  the 
crown  as  a  grant  to  himself,  and  not  by  succession  to  the  individual  who  has  pre- 
ceded him. 

It  would  be  endless  to  enumerate  any  considerable  portion  of  the  great  variety 
of  instances  to  be  found  in  the  older  patents  of  peculiar  limitations.  It  is  sufficient 
to  refer  to  a  few  of  them,  to  show-  that  there  is  not,  in  point  of  fact,  any  one  rule,  or 
any  one  order,  which  has  at  any  time  been  observed,  but  that  the  power  of  the  crown 
has  been  exercised  at  its  discretion  ;  and  it  created  such  titles  as  it  thought  fit.  without 
reference  to  any  rule  which  regulates  other  property  :  but  that  the  sole  rule  which 
regulates  dignities  is  tlie  will  of  the  sovereign,  as  expressed  in  the  patent,  which  will 
has  alway's  been  recognised  and  acted  upon. 

There  is  a  very  large  selection  of  instances  in  which  peculiar  limitations  are  to 
be  found  in  patents,  in  the  appendix  to  a  pamphlet,  entitled  "  A  Letter  to  the  Duke 
"  of  Wellington  on  the  Propriety  and  Legality  of  creating  Peers  for  Life."  I  will 
mention  only  a  few^  of  them.  There  are  instances  of  patents  for  life ;  of  a  grant  for 
life,  if  an  existing  peer  should  die  without  issue ;  there  is  an  estate  for  life  after  what 
would  be  called,  if  it  w-ere  land,  an  estate  tail  ;  there  is  a  grant  for  anotlier  person  s 
life,  in  the  case  of  the  Earl  of  Rutland,  in  the  13th  of  Richard  the  Second.  It  is  obvious, 
that  under  certain  circumstances,  that  would  be  open  to  very  whimsical  and  singular 
results.  If,  for  instance,  the  cestui  qui  vie  should  survive  the  occupier  ;  but  it  is 
a  grant  to  a  son  for  his  father's  life  :  it  is  an  instance  of  the  crown  assuming  to  do 
what  the  crown  thought  fit. 

The  Lord  Chancellor. — It  would  be  still  more  absurd  if  the  death  of  the  cestui 
qui  vie  preceded  that  of  the  grantee  [244]  of  the  peerage,  for  a  man  not  to  know 
whether  he  is  to  remain  a  peer  or  not. 

Mr.  Pepys. — The  more  whimsical  the  result,  the  more  it  supports  my  argument. 
It  is  open  to  every  species  of  objection,  but  still  it  exists.  There  are  many  instances 
of  a  grant  to  a  grantee  and  the  heirs  which  he  may  have  by  a  particular  woman ; 
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and  otliers  to  a  grantee  and  his  younger  issue,  to  the  exclusion  of  the  elder  ones  ; 
and  there  is  one  of  a  grant  during  tlie  King's  pleasure,  in  the  instance  of  (he  I'iiirl  nl 
March,  in  the  lUth  of  Kdw.ird  the  Fi)urtli. 

I  have  perhaps  been  combating  that  which,  1  apprclu ml,  cannot  enter  nuich  into 
this  argument ;  for  1  presume  that  it  will  not  be  contended  that  the  ei'own  cannot 
do  that  which  the  crown  has  done,  namely,  create  a  peerage  with  limitations  that 
could  not  exist  with  respect  to  lands.  1  have  already  explained  the  reason  why  the 
crown  cannot  grant  lands  to  a  man  and  "  his  heirs  male  ;  "  but  Lord  (Joke  says,  that 
rule  of  law  extends  only  to  lands  and  tenements ;  and  he  then  cites  an  instance  in 
wliich  the  crown  has  that  power  with  regard  to  a  subject  that  bears  the  strongest 
analogy  to  dignities  ;  adding,  that  in  the  cases  in  question,  that  of  armorial  ensigns, 
a  limitation  to "'  heirs  male  "  is  valid,  and  includes  "  heirs  male  collateral  "  of  the  grantee. 
This  is  very  important  authority,  not  only  because  it  excludes  the  idea  of  the  power 
of  the  crown  being  confinetl  in  respect  of  dignities,  but  it  is  important  in  reference 
to  the  words  to  be  found  in  this  patent,  because  it  is  decided  and  recognised  by  Lord 
Coke,  that  where  the  King  is  not  confined,  a  limitation  to  heirs  male  will  convey  the 
thing  granted  to  heirs  male  collateral. 

The  Lord  Chancellor.— Have  you,  or  Mr.  Nicolas,  ever  had  occasion  to  look  into 
a  very  learned  work,  called  The  Lmu  of  Nohilitij  and  Peerage,  by  Mr.  Justice  Dod- 
dridge ;  to  whom  another  very  learned  book,  known  by  the  name  of  Sheppard's 
Touchstone,  is  very  often  ascribed  1  Mr.  Justice  Doddridge  appears  to  have  either 
read  or  collected,  for  his  labours  exist  in  two  forms,  a  great  many  authorities  upon 
these  subjects.  A  copy  is  extant,  with  notes  in  the  handwriting  of  Lord  Coke,  who 
was  [245]  nearly  a  contemporary  of  his,  who  appears  to  have  set  great  value  on  it. 
It  contains  curious  discussions  on  the  ancient  law  of  tenure  by  barony,  as  w'ell  as 
others. 

Mr.  Nicolas. — That  book  contains  the  arguments  used  by  Mr.  Justice  Doddridge 
in  the  Abergavenny  case. 

Mr.  Pepys. — If,  then,  it  appears  that  the  crown  clearly  has  the  power  of  doing 
that  which,  I  submit,  has  been  done  by  this  jiatent,  and  if  we  find  that  the  words 
used  are  not  only  words  which,  in  their  ordinary  acceptation,  leave  no  doubt  as  to 
the  description  of  persons  who  were  to  succeed,  but  if  we  find  that  they  have  a  legal 
technical  meaning  which  is  recognized  in  law,  what  ground  can  there  be  for  imputing 
to  this  instrument  any  other  import  than  that  for  which  we  contend  1  Every  one 
knows  what  "  heirs  male  "  mean  ;  no  one  can  assume  that  they  meant  any  thing 
else  than  heirs  male  as  well  collateral  as  of  the  body  :  and  when  we  consider  that  the 
law  of  descent  as  to  titles  of  honour  has  no  reference  to  the  law  of  descent  as  to  free- 
hold, a  most  important  distinction  arises  between  the  two  cases,  because  we  find,  that, 
but  for  the  powers  of  the  crown  being  restrained  with  respect  to  land,  the  words  would 
have  the  same  meaning  as  I  impute  to  them  in  the  present  patent. 

If  the  words  of  a  gift  of  land  by  the  crown  to  a  man  and  his  "  lieirs  male  ''  do  not 
mean  a  gift  to  a  man  and  his  heirs  male  collateral,  there  would  be  no  reason  why  the 
grant  should  not  take  effect.  If  they  meant  a  grant  to  a  man  and  the  heirs  male  of 
his  body,  the  grant  would  be  good,  being  perfectly  consistent  with  the  law  ;  but  it 
would  be  bad.  because  such  words  are  admitted  to  describe  heirs  male  collateral  and 
heirs  male  of  the  body.  If,  then,  the  words  in  this  grant  are  taken  to  mean  "  heirs 
"  hiale  collateral,"  and  therefore  cannot  take  effect  with  respect  to  land,  that  is  a  de- 
cided authority  in  my  favour,  because,  when  I  find  the  authority,  which  states  that 
a  grant  of  lands  by  the  crown  to  a  man  and  his  "  heirs  male  "  is  void,  expressly  confines 
the  restraint  upon  the  power  of  the  crown  to  lands  and  tenements,  and  adds  that  it 
does  not  apply  to  any  other  stibject,  I  use  it  as  an  authority  in  my  favour,  and  for 
this  reason  : — it  is  a  decision  as  to  the  legal  and  [246]  technical  meaning  of  these 
words.  It  proves  that  such  words  are  to  be  construed  as  creating  a  limitation  to  heirs 
male  collateral,  and  not  to  heirs  male  of  the  body.  It  comes,  then,  to  this,  Has  not 
the  crown  a  power  to  grant  a  peerage  with  such  a  limitation  "i  The  authority  in 
question  decides,  that  the  crown,  having  that  power,  has  done  so.  We  are  told,  that 
a  grant  of  land  by  a  subject  to  a  man  and  his  heirs  male  is  what  1—A  fee  :  and  because 
it  is  a  fee,  it  cannot  take  effect  precisely  in  the  terms  of  the  grant.  It  is  an  attempt 
to  introduce  a  new  descendible  quality  in  land  by  a  subject,  and  ,«tands  on  precisely 
the  same  rule  as  in  respect  of  the  crowii  : — neither  the  one  nor  the  other  can  introduce 
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a  new  descendible  quality  in  land  :  it  cannot  opeiate,  therefore,  in  the  tornis  of  the 
grant.  Then  what  does  it  mean  t  Jt  means  an  estate  of  iidieritance  ;  and  tlie  rule 
of  law  being,  that  a  grant  is  to  be  taken  most  strongly  against  the  grantor,  it  is  made 
descendible  to  the  heirs  general  of  the  grantee.  Can  it  then  be  said,  that  in  a  patent 
of  peerage  these  words  mean  "  heirs  male  of  the  body, '  and  that  in  a  grant  of  land 
they  mean  something  dift'erent,  namely,  heirs  male  general  1  Certainly  not.  There 
is  therefore  a  decided  authority  upon  those  two  points,  when  they  occur  in  a  gi-ant 
by  the  crown,  and  when  they  occur  in  a  grant  by  a  subject.  In  the  one  case  it  is 
void,  because  it  does  not  mean  heirs  male  of  the  body  ;  in  the  other  case  it  is  construed 
to  be  a  fee  simple,  not  because  there  is  any  doubt  of  the  meaning  of  the  words,  but 
because  the  grant  cannot  be  carried  into  effect  according  to  the  words.  There  can 
be  no  doubt  in  the  mind  of  any  individual  as  to  the  legal  import  of  the  words  "  heirs 
'■  male,"  because  these  words  have  received  a  judicial  interpretation,  that  a  grant 
from  the  crown  of  lands  to  a  man  and  his  heirs  male  is  not  to  be  construed  as  a  grant 
to  a  man  and  the  heirs  male,  or  heirs,  of  his  body.  There  cannot  be  an  estate  tail 
without  somebody  being  ascertained  from  whom  the  issue  is  to  descend.  It  is  not 
a  fee  ;  it  is  not  an  estate  tail  ;  but  it  is  an  estate  limited  to  a  man  and  his  heirs  male 
collateral. 

The  Lord  Chancellor. — That  is,  his  heirs  male  general. 

Mr.  Pepys. — Yes,  including  the  collaterals.  Now,  if  [247]  these  authorities  be 
law,  about  which  there  can  be  no  doubt,  I  draw  what  I  consider  an  unanswerable 
conclusion  with  respect  to  the  other  branch  of  the  case  ;  for  by  finding  that,  in  the 
instances  to  which  I  have  referred,  the  identical  words  of  this  patent  have  received 
the  interpretation  for  which  I  contend,  and  that  they  import  a  descendible  quality 
to  heirs  male  general,  the  Claimant  must,  I  submit,  be  considered  to  have  established 
his  claim.  He  is  the  heir  male  general  of  the  gi'antee.  He  takes  as  one  of  those  indi- 
viduals whom  the  crown,  according  to  my  view  of  the  patent,  intended  should  inherit 
in  the  event  of  Sir  Edward  Courtenay  (the  grantee)  not  leaving  issue  male  ;  because 
he  is  the  heir  male  as  well  of  the  grantee  as  of  Hugh  Courtenay,  the  first  Earl  of  Devon, 
whose  precedency  as  well  as  title  it  was  the  manifest  intention  of  no  less  than  three 
sovereigns  to  restore  to  the  heir  male  of  that  illustrious  family.  This.  I  submit,  must 
be  deemed  to  be  the  efl'ect  of  that  grant,  even  if  we  were  discussing  it  in  the  absence  of 
all  precedents  of  a  similar  nature.  It  is  true,  in  the  grantsof  English  peerages,  instances 
of  this  kind  are  very  rare  ;  and  most  of  these  are  to  be  found  in  the  early  periods  of 
our  history.  I  believe  I  may  "say,  there  is  scarcely  another  instance  in  which  a  claim 
could  now  be  made  under  such  a  limitation,  for  in  the  few  cases  in  which  there  have 
been  similar  grants,  the  succession  has  been  stopped  by  the  attainder  of  the  individuals 
created.  This,  too,  would  have  been  the  situation  of  the  present  dignity,  were  it  not 
for  the  statute  of  Queen  Mary,  which  removes  the  corruption  of  blood  of  the  father 
of  the  grantee,  and  enables  his  collateral  heirs  to  trace  their  pedigree  through  hini. 
There  are,  however,  very  many  examples  in  Scotland,  and  there  are  some  in  Ireland  ; 
the  latter  of  which  go  the  full  length  of  the  doctrine  for  which  I  am  contending,  and 
bear  niost  strongly  upon  the  present  case.  With  regard  to  English  titles,  an  extremely 
strong  instance  occurs  in  the  case  of  the  Earldom  of  Wiltshire,  granted  in  the  '21st 
of  Richard  the  Second.  It  appears,  by  the  Fiftli  Report  of  the  Lords  Committees 
on  the  Dignity  of  a  Peer  of  the  Realm,  that  in  one  day  eleven  peerages  were  created 
by  patent.  Of  those  eleven  persons  Sir  William  Scrope  was  [248]  one  :  that  he  was 
a  great  favourite  of  his  sovereign,  and  that  he  enjoyed  all  that  the  crowii  could  confer 
upon  him,  is  matter  of  history.  This  individual  had  no  child,  but  he  had  collateral 
heirs  male,  namely,  his  brothers,  the  eldest  of  whoni  was  heir  to  a  barony  ;  and,  as 
in  our  case,  the  individual  ennobled  had  no  .son,  the  collateral  heirs  male  were  obviously 
intended  to  be  benefited  by  the  patent.  Nine  of  those  eleven  creations  were  to  the 
parties  "  et  heredihus  masculis  <le  corpore,"  in  the  usual  terms.  One,  the  Countess 
of  Norfolk,  was  "  ad  tolani  vitam  suam,"  for  life.  But  Sir  William  Scrope  was  created 
Earl  of  Wiltshire  "  sibi  et  heredihus  suis  masculis  iviperpetnum."  *  We  have  therefore 
this  difference  of  expres.sion,  on  the  very  same  day,  in  these  patents.  Can  it  be  sup- 
posed that  this  patent  was  intended  to  have  the  same  effect  as  the  others  ? 

*  See  these  patents,  printed  at  length  in  the  .Appendix  to  the  Fifth  Peerage. 
Report. 
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The  Lord  (-.'hancellor. — Head  the  whole  limitation  in  each.     Is  it "  siln  li  liceredibus 
suis  mascidis  legitime  procrcaiulis  in  perpelutim  1  " 

Mr.  Pepys. — No,  my  lord  ;  it  is  "  sihi  et  heredibus  suis  ntasculis  in  perpetuum ; " 
the  others  lieing  "  et.  hereiiilias  viasculis  de  corpore." 

The  Lord  Chancellor. — That  could  not  be  an  oversight,  certainly. 

Mr.  Pepys. — The  whole  contents  vary  ;  and  here,  as  in  the  present  instance,  we 
have  the  motive  and  the  object.  We  have,  on  the  very  same  day,  nine  instances  of 
a  limitation  "  to  the  heirs  male  of  the  body  ;  "  but  with  respect  to  the  individual  whom 
the  crown  ineant  most  to  favoui',  and  who  had  no  children,  the  limitation  is  to  him 
and  his  "  heirs  male  for  ever."  Here,  then,  is  an  instance  of  the  exercise  of  the  power 
of  the  crown  to  create  a  peerage  to  a  man  and  his  "  heirs  male,"  as  early  as  the  reign 
of  Richard  the  Second.  Your  Lordships  will  naturally  ask  what  was  the  history  of 
this  title  1  It  is  a  very  short  one.  The  individual  was  executed  and  attainted  of 
high  treason  two  years  after  his  creation,  and  the  dignity  became  forfeited  to  [249]  the 
crown.  We  have  here  a  precedent  of  a  creation  under  circumstances  which  cannot 
be  questioned,  precisely  in  the  same  words  as  those  in  the  patent  in  the  present  Claim- 
ant's case.  1'here  arc  also  a  few  other  patents  in  the  same  terms.  Sir  Thomas  IIoo 
was  created  Baron  Hoo  and  Hastings  in  the  iCth  of  Henry  the  Sixth,  with  a  limita- 
tion "habendum  sihi  et  heredibus  suis  viasculis  in  perpetuum."  Baron  Richmond  Grey 
was  so  created  in  the  28th  of  Henry  the  Sixth,  with  a  limitation  in  precisely  the 
same  terms,  "  sibi  el  hceredibus  suis  masculis  in  perpetuum  ;  "  and  there  is  also  the 
case  of  Lord  Egremont,  in  the  same  year,  in  which  the  limitation  is,  "  habiMdum  nomen 
"  statum,  etc.  sihi  et  hceredibus  suis  viasculis  in  perpetuum.''  In  each  of  these  cases  the 
grant  contains  precisely  the  same  words  ;  and  there  appear  to  be  satisfactory  reasons 
why  we  are  not  enabled  to  trace  the  history  of  the  descent  of  the  titles.  I  have 
stated  that  the  grantee  of  the  earldom  of  Wiltshire  was  attainted.  Lord  Richmond 
Grey  was  also  attainted.  The  creations  of  liords  Hoo  and  Hastings,  and  Egremont, 
were  by  Henry  the  Sixth  ;  and  by  an  act  passed  in  the  first  year  of  the  reign  of  Edward' 
the  P'ourth,  which  confirmed  the  titles  granted  by  that  monarch,  and  by  Henry  the 
Fourth  and  Fifth,  there  was  this  jjeculiar  exception,  "  except  the  persons  and  every 
"  of  them  whom  Ye,  Sovereign  Lord,  repute  and  take  for  your  rebels  or  enemies  ;  "  * 
which,  in  fact,  gave  the  crown  power  to  refuse  to  confirm  any  creation  by  the  House 
of  Lancaster  which  it  miglit  think  proper.  Those  who  had  been  the  peculiar  objects 
of  Henry  the  Sixth's  bounty,  were  likely  to  be  considered  as  rebels  and  enemies  by 
his  succes.sor  ;  and  many  of  them  actually  fell  under  the  displeasure  of  his  successor, 
and  were  attainted  by  the  first  parliament  of  Edward  the  Fourth's  reign.  Moreover, 
with  respect  to  Lord  Egremont.  there  seems  to  have  been  a  doubt  who  was  his  heir. 
He  appears  to  have  been  the  third  son  of  the  Earl  of  Northumberland  ;  and  it  is  very 
questionable  whether  he  left  any  legitimate  son,  or  not.  If  he  did  leave  a  legitimate 
son,  that  .son,  of  course,  would  have  inherited,  [250]  unless  the  dignity  were  lost  by 
the  refusal  of  the  King  to  confirm  it  under  the  statute  just  referred  to  ;  but  he  does 
not  appear  to  have  succeeded,  which  tends  to  confirm  the  doubt  of  his  legitimacy. 
If  Lord  Egremont  had  no  son,  his  nephew,  the  Earl  of  Northumberland,  was  his 
heir,  who  was  attainted  in  the  fir.st  of  Edward  the  Fourth  :  but  supposing  the  Earl 
to  have  succeeded  to  the  barony  of  Egremont.  it  would  be  extremely  difficult  to  prove 
the  fact,  because  peers  rarely  assumed  the  title  of  an  inferior  dignity. 

Having  referred  to  instances  of  similar  grants  which  have  existed  in  this 
country,  I  will  call  your  Lordships'  attention  to  some  of  the  many  which  occur  in 
Scotland. 

The  Lord  Chancellor. — You  know  the  law  of  peerage  in  Scotland  is  totally  different. 
A  peerage  is  there  dealt  with  like  a  mere  estate.  You  may  surrender  a  title,  and  I'evert 
to  the  crown  for  a  regrant.  By  that  surrender  they  are  extinguished.  I  should  say, 
speaking  as  a  lawyer,  I  adopt  your  doctiine,  that  there  can  be  no  reversion  or  remainder 
in  titles,  unless  they  are  incident  to  life  ;  but  in  Scotland  they  are  held  to  be  extinguished 
by  surrender  to  the  crown,  and  then  the  crown  grants  them  out  again  with  new  limit- 
ations, bearing  the  same  date  as  the  prior  grant,  which  cannot  be  the  case  with  us, 
because  with  us  you  coidd  take  only  by  a  new  grant,  if  there  could  be  a  cessor  of  the  old 
grant,  which  is  denied  in  law  here.     In  Scotland  a  man  is  possessed  of  the  old  estate 

*  Rot.  Pari.  v.  )..   ISll. 
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by  a  sort  of  remitter  ;  and  if  the  party  demises  without  getting  a  new  grant,  the  former 
title  is  in  him,  notwithstanding  his  surrender. 

Mr  Pepys. — That  there  are  pecidiarities  there  is  no  doubt. 
Lord  Wynford. — Irish  cases  would  i)c  nioi-e  to  your  purpose. 
The  Lord  Chancellor. — But  do  not  pass  over  the  Scotch  cases. 
Mr.  Pepys. — Assuming  we  are  bound  by  any  want  of  power  in  the  crown  to  do 
that  which  we  contend  has  been  done  in  this  case,  if  we  find  idefitically  the  same  words 
used  in  the  patent  of  a  peerage  in  Scotland,  and  that  such  words  have  received  exactly 
the'same  judicial  interpreta-[251]-tion  which  1  submit  the  words  in  the  patent  to 
Sir  Edward  Courtenay  ought  to  receive,  the  precedents  are  entitled  to  weight.     Pecu- 
liarities maybe  incident  to  a  Scotch  peerage  which  are  not  incident  to  English  dignities; 
but  I  apprehend  going  far  back  in  our  history,  that  your  Lordship  will  find  many 
incidents  to  our  peerage  similar  to  those  of  Scotland. 

The  Lord  Chancellor. — Probably  the  rule  was  the  same  in  both  countries  originally. 
Mr.  Pepys. — I  apprehend  it  was  so  ;  for  there  has  existed  in  Scotland  more  of 
adherence  to  the  ancient  law  than  in  this  country,  and  we  therefore  still  find  in  Scotch 
law  much  more  of  that  which,  I  believe,  was  anciently  the  EngUsh  law,  than  at  present. 
This  assists  my  argument,  because  I  am  referring  to  what  was  the  ancient  law  of 
England.  I  am  endeavouring  to  bring  your  Lordships  to  the  consideration  of  what 
was  the  English  law  many  centuries  ago,  with  the  view  of  ascertaining  the  practice 
of  the  kings  of  England  and  of  the  kings  of  Scotland  at  the  same  time.  If  we  find 
that  English  sovereigns  created  peerages  with  this  peculiar  remainder,  very  little 
doubt  can  exist,  that,  at  the  time  to  which  I  am  alluding,  the  kings  of  England  not 
only  possessed  the  same  prerogative,  but  were  in  the  habit  of  exercising  it  very 
much  in  the  same  way  as  the  kings  of  Scotland.  If  the  question  turned  upon  the 
power  of  the  crown  in  the  one  country,  as  distinct  from  the  power  of  the  crown  in 
the  other,  it  may  doubtless  be  said,  that  the  kings  of  Scotland  had  a  power  which  the 
kings  of  England  liad  not ;  in  which  case  I  should  not  advance  my  argument  by 
showing  the  existence  of  those  instances  in  Scotland  :  but  if  we  establish  that  the 
crown  had  the  power,  and  that,  when  exercised,  the  same  words  were  used  as  were 
employed  for  a  similar  purpose  in  Scotland,  which  words  are  admitted  to  have  the 
effect  of  creating  dignities  to  persons  and  their  heirs  male  collateral,  then  I  contend 
that  that  is  a  most  important  argument  for  the  Claimant. 

This  question  was  very  much  discussed  in  the  Annandale  case ;  *  and  what  I 
state  of  that  case  is  taken  from  the  [252]  notes  of  the  proceedings  in  this  House.  There 
was  a  grant  to  an  individual  "  ejusque  hseredes  masculos  quibus  deficientibus  hajredem 
"  foemellam  natu  maximam  absque  divisione."  The  claim  made  was  by  a  party  claim- 
ing through  a  daughter  under  the  limitation  to  heirs  female  ;  he  maintaining,  that  as 
the  peer  had  not  left  any  male  issue,  the  first  remainder  was  spent,  and  that  the  second 
remainder  took  effect.  This  claim  was  resisted  ;  and  his  Majesty's  then  Attorney- 
General,  now  a  member  of  your  Lordships'  House,  contended  that  there  was  no 
ground  for  such  a  claim,  unless  the  party  showed  that  all  the  collateral  heirs  male 
were  disposed  of, — "  heredes  masculos."  That  learned  person  stated,  that  "  the  con- 
"  struction  must  be  the  same,  whether  of  an  English  or  of  a  Scotch  peerage.  In 
"  a  patent,  (he  said)  heirs  male  do  not  mean  heirs  of  the  body,  unless  there  be  within 
"  the  instrument  a  declaration,  or  necessary  implication  or  inference,  that  they  should 
"  be  so  used."  Lord  Eldon,  in  his  observations  upon  that  case,  expressed  himself  in 
these  words  ;  which  I  also  read  from  the  notes  before  your  Lordships  : — "  The  notion 
"  prevailing  in  the  House,— whether  accurately  or  inaccurately,  remains  to  be  con- 
"  sidered  ; — but  the  prevailing  notion  of  the  House,  I  apprehend,  is  this,  that  if  it 
"  does  not  appear,  from  some  enjoyment  of  the  peerage,  that  it  goes  to  the  heirs  male 
"  generally,  you  are  then  to  infer  (the  patent  not  appearing)  that  it  goes  only  to  lieirs 
"  male  of  tlie  body  :  but  if  the  patent  itself  appears,  then  you  are  to  decide,  by  the 
"  contents  of  the  patent,  to  whom  it  goes."  Can  there  be  any  thing  niore  strongly 
or  more  cogently  applicable  to  the  present  case  1  In  the  absence  of  the  patent,  you 
must  presume  it  was  to  the  heirs  male  of  the  body,  that  being  the  more  common  course 
of  descent.  "  But,"  says  Lord  Eldon,  "  if  the  patent  itself  appears,  you  must  decide 
"  by  the  contents  of  the  patent."     In  that  case  the  patent  did  appear;  the  limitation 

*  In  a  Com.  Priv.  D.  P.  1819,  and  still  pending. 
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was  to  a  person  "  ejusque  heredes  jnasculos  ;  "  and  the  course  taken  upon  that  occasion 
is  decisive  as  to  the  construction  your  Lordships  put  upon  that  instrument,  and  the 
right  to  be  derived  under  such  terms.  The  case  was  adjourned,  that  the  claimant 
)night  have  an  opportunity  to  bring  evidence  [253]  of  the  extinction  of  tlie  collateral 
heirs  male.  This  was,  undoubtedly,  a  Scotch  case;  but  the  Attorney-Oeneral  of  the 
day  expressly  stated  at  your  Lordships'  bar,  that  there  was  no  difference,  in  his  opinion, 
between  English  and  Scotch  peerages,  upon  that  point ;  and  Lord  Eldon's  observa- 
tions, that  where  the  patent  appears,  and  it  contains  words  like  those  which  I  have 
read  from  the  patent  to  Sir  Edward  Courtenay,  then  the  heirs  male  collateral  are 
entitled,  are  extremely  important. 

The  Lord  Advocate,  who  also  attended  at  this  bar  upon  that  occasion,  seems  to 
have  been  much  startled  at  the  nature  of  that  claim.  He  contended  very  broadly, 
that  it  was  totally  contrary  to  the  understanding  of  all  Scotchmen  that  there  should 
be  a  doubt  as  to  the  meaning  of  those  words  ;  and  stated,  that  there  were  seventy- 
nine  instances  in  which  there  had  been  similar  gi-ants  in  favour  of  "  heredes  masculos," 
which  words  had  always  been  held  to  give  a  title  to  the  collateral  lieirs  male.  I  shall 
not  go  through  the  instances  which  that  learned  person  cited,  and  which  are  to  be 
found  in  the  notes  on  your  Lordships'  table,  or  do  more  than  briefly  notice  some  of 
those  in  which  it  has  actually  been  decided  in  favour  of  claimants  who  were  heirs 
male  collateral  of  grantees  of  peerages.  This  was  the  case  in  the  instances  of  the 
peerages,  of  Seaforth,  created  in  1623  ;  Kinnoul,  in  163.3  ;  Kenmure,  in  1633  ;  Kin- 
cardine, in  164:7  ;  Forfar,  in  1661  ;  and  Kirkcudbright,  which  was  created  in  1633. 
The  last  of  these  is  a  case  where  the  dignity  was  claimed  under  a  grant  to  heirs  male, 
by  a  person  who  descended  from  the  great-great-great-grandfather  of  the  grantee  ; 
and  on  the  3d  of  May  1773,  his  claim  was  admitted  by  this  House. 

We  have,  then,  not  only  individual  instances,  but  we  have  the  established  law  of 
Scotland,  supported  by  judicial  decisions,  that  precisely  the  same  words  as  are  to  be 
found  in  this  patent  confer  a  right  upon  the  heirs  male  collateral.  Assuming  that 
the  crown  has  the  power  to  grant  a  peerage  to  a  man  and  his  "  heirs  male,"  it  would  be 
extraordinary  if,  after  deciding  on  a  claim  to  a  Scotch  peerage,  that  these  words  do 
mean  heirs  male  collateral,  the  same  words  were  to  receive  a  different  construction 
from  that  which  this  [254]  House  gave  to  them  on  that  occasion,  and  which  they 
received  in  the  seventy-nine  cases  of  peerages  to  which  the  Lord  Advocate  referred  in 
the  argument  in  the  Annandale  case. 

Instances  of  such  creations  in  Ireland  are  still  more  cogent  and  applicable  than 
those  in  Scotland,  for  the  law  in  the  two  countries  is  the  same  ;  and  if  any  argument 
can  be  raised  as  to  the  rule  of  law  with  respect  to  land,  that  rule  is  also  precisely  the 
same  in  Ireland  as  in  England.  Any  instance  of  such  a  limitation  in  an  Irish  peerage 
is,  therefore,  fully  as  cogent,  as  a  precedent,  as  if  it  had  been  an  English  peerage  ;  and 
though  I  am  not  in  a  situation  to  state  that  a  claim,  under  such  a  limitation,  has  been 
raised  or  decided  by  this  House,  yet  I  find  similar  grants  have  been  made,  and  under 
circumstances  which  leave  no  doubt  of  the  intention  of  the  crown. 

The  case  of  the  Earldom  of  Wiltshire  does  not  admit  of  a  doubt  as  to  the  intention 
of  the  crown  ;  but  I  am  about  to  state  an  instance  which  must  be  considered  still 
stronger,  because  these  intentions  are  expressly  stated  in  the  patent.  It  is  the  case 
of  the  grant  to  Lewis  Boyle,  the  second  son  of  the  Earl  of  Cork,  of  the  title  of  Baron  of 
Bandon  Bridge,  in  the  3rd  of  Charles  the  First,  February  1627-8.  The  preamble  to 
the  patent  expresses  the  intention  of  the  King  to  confer  those  dignities  not  only  on 
the  said  Lewis  and  the  heirs  male  of  his  body,  but  on  all  the  heirs  male,  as  well  of  the 
body  as  collaterally,  of  the  Earl  his  father,  "  verum  etiam  omnibus  heredibus  masculis 
"  tam  de  corpore  quam  a  latere  dicti  comitis  ;  "  and  the  habendum  is  in  these  terms  : — 
"  To  have  and  to  hold  the  said  honor,  stile,  title,  and  dignity  of  Baron  of  Bandon  Bridge, 
"  to  him  the  said  Lewis,  and  the  heirs  male  of  his  body  lawfully  begotten,  for  ever ; 
"  and  in  default  of  issue  male  of  the  body  of  the  said  Lewis,  the  said  honor,  stile,  and 
"  title  of  a  baron  to  be  and  remain  to  the  heirs  male  of  the  body  of  the  said  Richard 
"  Earl  of  Cork  ;  and  for  default  of  such  issue,  then  the  same  to  be  and  remain  to  the 
"  right  heirs  male  of  him  the  said  Richard  Earl  of  Cork  for  ever."  So  that  here  is  a 
grant,  which,  in  default  of  male  descendants  of  the  grantee,  is  to  accrue  to  the  issue 
male  [255]  generally  of  his  father  ;  and  in  default  of  such  issue,  what  is  then  the 
grant  ?     "  To  the  right  heirs  male  of  him  the  said  Richard  Earl  of  Cork."     We  cannot 
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s])('culate  in  this  instance  as  to  wluit  the  crown  meant  by  the  expression  "  lieirs  male," 
fur  the  patent  liad  before  exhaustitl  the  issue  male  of  the  body  of  the  grantee  and  his 
father  ;  and  on  failure  of  such  issue  male,  the  grant  is  to  "  the  right  heirs  male  "  of  the 
said  father.  There  the  intention  of  the  crown  is  clearly  expressed  :  it  is  a  compara- 
tively recent  instance  in  which  the  right  of  the  crown  to  create  such  an  estate  in  a 
dignity  has  been  exercised.  If  there  had  been  any  ambiguity  in  the  preamble  as  to 
the  intention,  we  should  have  found  it  removed  in  the  habendum  of  the  patent.  If 
there  be  any  ambiguity  in  the  words  "  heirs  male  "  in  the  preamble,  it  i.s  removed  in 
the  grant  of  the  peerage. 

Lord  Wynford. — The  preamble  is  not  in  the  least  stronger  than  the  patent  itself ; 
it  is  the  same  in  eti'ect. 

Mr.  I'epys. — It  is  no  stronger  ;  for  the  terms  of  the  patent  necessarily  include  the 
collateral  heirs  male,  who  are  referred  to  in  express  terms.  It  is  indeed  unanswei'able, 
that  the  habendum  of  the  patent  includes  them  ;  but  they  are  included  both  in  the 
preamble  and  in  the  habendum. 

Lord  Wynford. — Before  you  withdraw  from  this  part  of  this  case,  permit  me  to 
ask  this  : — We  are  all  aware  that  there  is  a  great  difl'erence  between  the  Scotch  law 
and  the  English  law  with  respect  to  peerage,  but  supposing  the  crown  to  have  the 
power  of  creating  a  peer  in  this  mode,  is  not  the  instrument,  whether  Scotch  or  English, 
to  receive  the  same  construction  ?  Do  not  the  same  rules  of  construction  apply  to  an 
instrument,  whether  Scotch  or  English  1 

Mr.  Pepys. — 1  have  taken  the  liberty  of  stating  that  which  your  Lordship  has  so 
much  better  expressed,  and  have  cited  instances  in  which  this  House  has  given  eft'ect 
to  the  claim  of  peerage  of  a  collateral  heir  male,  deriving  not  from  the  body,  but  from 
many  generations  above  the  individual  ennobled.  This  House  has  given  effect  to 
those  very  words,  and  has  allowed  the  title  to  the  person  claim-[256]-ing  as  collateral 
heir  male  of  the  grantee. — Here  is  a  limitation  in  an  English  title  in  identically  the 
same  words.  If  the  power  of  the  crown  exists,  it  is  impossible  that  the  words  can 
have  a  different  meaning ;  but  when  we  find,  in  the  case  of  the  Earl  of  Wiltshire, 
and  other  cases,  that  the  same  terms  are  used,  no  doubt  can  be  felt  as  to  the  meaning 
for  which  I  have  contended. 

The  Lord  Chancellor. — It  appears  to  me,  that  the  principal  thing  you  have  to  guard 
against  is  that  which  you  anticipated  in  the  beginning  of  your  argument, — the  idea 
that  it  is  impossible  if  the  heirs  male  general  had  been  entitled,  they  should  have  shut 
their  eyes  to  this  claim  for  two  hundred  and  fifty  years,  there  being,  as  far  as  appears, 
no  doubt  of  the  descent.  You  say  that  Sir  William  Courtenay,  the  heir  male  of  the 
Earl  of  Devon,  being  an  infant  for  seventeen  years,  the  matter  was  afterwards  lost 
sight  of.  When  was  the  attainder  of  Henry  Courtenay,  the  father  of  the  grantee, 
reversed  1 

Mr.  Pepys. — Very  soon  after  the  grant  of  the  earldom.  I  advert  to  the  circuni- 
stances  of  infancy  to  show  why  inquiry  was  not  inade  at  the  time.  The  Claimant 
descends  from  a  totally  distinct  branch  of  the  family  :  the  property  and  every  thing 
belonging  to  the  grantees'  branch  descended  to  the  heirs  general. 

The  Lord  Chancellor. — Have  you  taken  any  estate  from  the  common  ancestor  1 

Mr.  Pepys.  —No.  The  petitioner  is  not  the  heir  general.  There  were  other  persons 
entitled  to  the  property  ;  and  the  patent  itself,  on  which  this  claim  is  founded,  did 
not  go  to  his  ancestor. '  It  fell  into  the  possession  of  the  heirs  general  of  Sir  Edward 
Courtenay. 

The  Lord  Chancellor. — Did  Sir  Edward  ever  sit,  under  it,  in  this  House  ? 

Mr.  Pepys.— It  does  not  appear  that  he  did.*  Very  soon  after  he  obtained  the 
earldom,  he  fell  under  the  displeasure  of  the  crown,  and  went  abroad,  where  he  died 
[257]  three  years  afterwards.  With  regard  to  the  sitting  in  parhament,  it  is  shown 
by  your  Lordships'  Journals  that  he  was  summoned,  but  it  does  not  appear  that  he 
actually  sat.  Having  the  enrolment  of  the  patent  to  produce,  it  is  to  be  assumed 
that  tlie  parties  who  were  entitled  under  it  would  have  claimed  had  they  known  of 
its  existence  :  but  it  is  lately  that  the  limitation  became  known  to  the  Claimant. 

The  Lord  Chancellor. — Knowledge  is  presumed  in  many  cases. 

*  See  the  Journals  of  the  House  of  Lords,  vol.  i.  ])p.  448.  449.  and  4-50.,  in  which 
his  name  occurs  in  the  list  of  Peers  as  present. 
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Mr.  Pepys. — It  is  so  in  private  tranaactions  ;  but  with  respect  to  peerages,  it  is 
contrary  to  usage  to  consider  that  a  non-chiini  for  any  h-ngth  of  time  can  prejudice 
it  when  made.  There  is  one  reason  why  this  claim  could  not  have  been  brought 
forward  sooner  ;  namely,  the  singular  fact  that  this  patent,  though  frci|uciit  ly  alluded 
to  by  writers  on  the  peerage,  has  never  been  correctly  printed  ;  the  date  is  wn^ng, 
and  the  limitation  is  no  where  stated  by  genealogical  writei's.  'I'liose  difficulties, 
however,  arc  entirely  removed  by  the  production  of  the  enrolment  of  the  patent. 

The  course  we  [)ropose  to  follow  is  to  go  through  the  detail  of  the  evidence  of  the 
pedigree,  to  prove  that  the  (.'laimant  is  the  heir  male  of  the  grantee.  The  late  Attorney 
General  reported  his  o])inion,  that  the  party  had  fully  established  that  he  was  heir 
male  ;  and  submitted  the  case  to  the  consideration  of  your  Lordships  as  to  the  ques- 
tion of  law  only. 

Evidence  was  then  put  ir.  to  prove  the  creation,  and  the  CHaimant's  pedigree. 
The  only  part  objected  to  was  the  enrolment  of  the  patent  creating  the  Earldom  of 
Devon,  in  the  1st  of  Henry  VII. ,  by  the  Attorney-General,  on  the  ground  that  no 
other  patent  could  be  admitted  with  the  \iew  of  explaining  the  patent  under  which 
the  claim  was  made  :  *  and  he  observed,  that  the  patent,  being  a  legal  instrument, 
the  question  must  turn  upon  the  construction  of  the  words  therein  contained. 

[258]  Mr.  Pef)ys  stated,  that  he  ofl'ered  it  to  show,  from  the  liistoij  of  the  family, 
the  intention  of  the  crown  in  granting  the  patent  in  question  ;  and  that  he  produced 
it  also  in  proof  of  the  pedigree. 

Counsel  were  informed,  that  it  appeared  to  their  Lordships  that  one  in.strunient 
could  not  be  used  to  control  the  effect  of  another  instrument. 

Mr.  Pepys  said,  that  he  did  not  fee!  it  to  be  material  to  contend  for  its  production, 
except  in  proof  of  pedigree,  for  which  purpose  he  would  in  its  proper  stage  put  it  in. 

The  Lord  Chancellor. — Before  j'ou  proceed  to  sum  up  the  evidence,  Mr.  Nicolas, 
I  will  read  to  you  an  extract  from  a  book  for  which  I  have  sent  to  the  British  Museum. 
It  is  intituled  "  Judge  Doddridge  his  Law  of  Nobility  and  Peerage,  wherein  the  anti- 
"  quities,  titles,  degrees,  and  distinctions  concerning  the  Peeres  and  Nobility  of  tliis 
"  nation  are  excellently  set  forth,  with  the  knights,  esquires,  gentlemen,  and  yeomen, 
"  and  matters  incident  to  them,  according  to  the  laws  and  customes  of  England  : 
"  printed  in  1(').58."  f  In  the  chapter  respecting  [259]  Barons  there  is  this,  which 
is  important  to  you  : — "  The  dignity  of  Baron  shall  be  of  such  countenance,  iii  descent 

*  The  grant  is  to  hold  the  dignity  as  largely  as  any  former  Earl  of  Devon,  pre- 
decessor of  the  grantee,  had  held  or  enjoyed  the  same. 

t  See  a  work  printed  in  1642,  entitled  "  A  Treatise  whether  the  Barony  of  Aber- 
"  gavenny  be  descended  unto  the  lady  being  the  daughter  and  heir  of  the  Honourable 
"  Henry  Neville  the  late  Baron,  or  unto  the  special  heir  male,  unto  whom  the  ca.stle 
"  of  Abergavenny,  being  anciently  the  head  of  that  family,  is  descended  :  "  and  in 
the  same  year  a  treatise  under  the  title  of,  "  A  Treatise  of  the  Nobilitie  of  the  Realme, 
'■  collected  out  of  the  body  of  the  conimon  law,  with  mention  of  such  statutes  as  are 
"  incident  hereunto  upon  a  debate  of  the  barony  of  Abergavenny  ;  "  consisting  of 
Judge  Doddridge's  arguments  to  prove  that  the  barony  was  attached  to  the  tenure 
of  Abergavenny  castle.  See  also  an  enlarged  edition,  printed  in  the  same  year,  called 
"  The  Magazine  of  Honour,  or  a  Treatise  of  the  several  degrees  of  the  Nobility  of  this 
"  Kingdom,  with  their  rights  and  privileges.  Also  of  knights,  esquires,  gentlemen, 
"  and  yeomen,  and  matters  incident  to  then;,  according  to  the  laws  and  customs  of 
"  England.  Collected  by  Master  Bird,  but  perused  and  enlarged  by  that  learned 
"  and  judicious  lawyer  Sir  John  Dodderidge,  Knight,  one  of  his  Majesty's  Judges 
''  of  tlie  King's  Bench."  In  [259]  l(i57,anewtitlewasgiventothis  work, viz. "  Honovrs 
"  Pedigree,  or  the  severall  Fountains  of  Gentry  ;  being  a  Treatise  of  the  distinct  Degrees 
"  of  the  Nobilitie  of  this  Kingdome,  with  their  rights  and  priviledges,  according  to 
"  the  laws  and  customes  of  England.  By  that  juditious  lawyer  Sir  John  Dodoredge, 
"  one  of  his  Majesties  Judges  of  the  King's  Bench."  In  the  following  year  the  title 
was  changed  to  "  Judge  Dodaredge  his  Law  of  Nobility  and  Peerage,  wherein  the 
"  antiquities,  titles,  degrees,  and  distinctions  concerning  the  peeres  and  nobility  of 
"  this  nation  are  excellently  set  forth  :  with  the  knights,  esquires,  gentlemen,  and 
"  yeomen,  and  matters  incident  to  them,  according  to  the  lawes  and  cu.stomes  of 
"  England.     1  G.OS."     See  p.  270.  as  to  a  manuscript  copy  of  this  work. 
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or  otherwise,  as  shsill  be  limited  in  the  '  habendi  '  in  such  letters  patent  contained  ; 
"  for  it  may  be  but  for  the  life  of  him  to  whom  it  is  given,  or  for  term  '  de  autre  vie  ' — 
"  of  some  other  man's  life  ;  as  some  hold  opinion,  in  9  [32]  Henry  6th,  '29..  for,  '  cujus 
"  'est  dare  ejus  est  disponere.'  It  may  be  in  special  or  general  tail  ;  and  this  kind 
"  of  estate  tail  was  usual  before  the  statute  made  in  13  Edward  1st,  by  which  estate 
"  tail  in  lands  and  tenements  was  created,  as  appeartth  by  the  patent  whereby  Hubert 
"  de  Burgo  was  made  Earl  of  Kent,  in  the  time  of  Henry  the  Third,  by  these  words, 
habend'  sibi  et  hered'  suis  de  corpore  iMargaretse  uxoris  suse  sororis  Alexandri 
"  '  Regis  Scotia;  procreatis,  et  pro  defectu  talis  exitus  remanere  rectis  heiedibus  dicti 
"  '  Huberti ;  '  and  that  estates  in  tail  are  c^t  this  day  titles  of  honour,  by  the  statute 
"  of  Westminster  "ind,  vide  Neville's  case,  7th  Coke,  p.  121."  So  that  you  have  the 
authority  of  Judge  Doddridge,  high  upon  such  a  question  as  this,  in  which  he  says, 
the  dignity  of  a  peer  shall  be  of  such  countenance,  in  descent  or  otherwise,  as  shall 
be  limited  in  the  patent  ;  that  it  may  be  for  life,  or  for  term  "  de  autre  vie,"  subject 
to  the  incidents  of  such  estate,  that  is,  the  decease  of  the  "  cestui  que  vie."  If  it  suits 
your  convenience  we  will  hear  you  sum  up,  if  you  have  any  arguments  to  .add  to  those 
of  Mr.  Pepys  upon  the  [260]  matter  of  law.  You  need  say  nothing  upon  the  evidence. 
If  tlie  extracts  printed  are  correct,  it  is  a  clear  case  in  point  of  fact,  and  is  quite  made 
out. 

(24th  Feb.  1831).  Mr.  Nicolas. — I  have  the  honour  to  attend  your  Lordships  in 
support  of  the  claim  of  William  Viscount  Courtenay  to  the  Earldom  of  Devon.  It  is 
unnecessary  for  me  to  trouble  you  with  the  particulars  of  this  case,  because  they  have 
been  already  described  ;  nor  is  it  requisite  that  I  should  occupy  your  time  by  detailing 
the  history  of  that  illustrious  family.  It  is  identified  with  the  annals  of  this  country  ; 
it  has  been  commemorated  by  one  of  our  most  eloquent  historians,  and  must  be  well 
known  to  your  Lordships.  Upon  the  evidence  by  which  the  pedigree  is  proved,  it 
would  have  been  my  duty  to  comment,  but  for  the  observation  of  a  noble  and  learned 
Lord,  who  was  pleased  to  inform  me  that  upon  that  point  I  need  make  no  remark,  as 
your  Lordships  were  satisfied  on  that  part  of  the  case.  The  late  Attorney-General 
was  satisfied  ;  and  I  believe  his  Majesty's  present  Attorney-General  is  not  likely  to 
raise  an  objection  on  any  point  connected  with  the  Claimant's  pedigree. 

Under  these  circumstances,  I  shall  confine  myself  entirely  to  the  question  of  law. 
That  question,  however  important  the  result,  may  be  stated  in  very  few  words.  It 
is  .-iimply  this  : — Are  the  words  "  heirs  male  "  in  a  patent  of  peerage  to  be  understood 
in  their  plain,  direct,  and  obvious  sense,  and  in  the  same  sense  in  which  they  are  under- 
stood in  common  parlance  ;  or  do  they  receive  a  construction  at  variance  with  their 
acceptation  on  every  other  occasion,  and  at  variance  too  with  what  appears  to  be 
the  intention  with  which  they  were  used  in  this  instrument  1 

The  first  consideration,  therefore,  is,  What  is  the  legal  and  technical  effect  of  the 
words  "  heirs  male  "  in  a  patent  of  peerage  1  That  the  words  "  heirs  male  "  in  a  grant 
are  never  confined  in  their  operation  to  "  heirs  male  of  the  body,"  is  a  principle  of  law 
which  is  not  only  laid  down  by  the  highest  authorities,  but  has  been  confirmed  by 
repeated  decisions.  I  will  not  trespass  upon  the  time  of  the  House  by  going  through 
those  cases,  but  will  merely  name  them.  [261]  The  earliest  is  that  of  Hilton,  in  the 
18th  of  Edward  III.,*  wherein  another  case  is  stated  as  having  occurred  in  parlia- 
ment, but  which  I  have  not  been  able  to  find.  The  next  instance  in  which  the  dis- 
tinction was  drawn  is  in  that  of  Faringdon,  in  the  9tli  of  Henry  VI.,  which  was  again 
argued  in  the  11th  of  Henry  VI. t 

Lord  Wynford. — What  was  the  subject-matter  ;  was  it  a  peerage  1 

Mr.  Nicolas. — No,  my  Lord  ;  it  was  a  grant  of  land.  The  importance  of  these 
cases  is  to  prove  that,  excepting  in  a  will,  the  words  "  heirs  inale  "  are  never  understood 
in  law  to  mean  "  heirs  male  of  the  body."  The  next  case  is  that  of  liOvell,  in  the  18th 
of  Henry  VIII., |  which  I  shall  have  to  press  particularly  upon  your  Lordships'  atten- 
tion. The  same  distinction  was  drawn  in  the  case  of  Abraham  v.  Twig,  in  the  3Sth 
of  Elizabeth  ;  §  in  Reresford's  case,  in  the  3d  of  James  I.  ||  ;  and  the  last  case  in  which 
the  point  arose  seems  to  have  been  that  of  Idle  v.  Coke,  in  the  reign  of  Annc.H    All 

*  Y.  B.  18  Edw.  in.  f.  45  a. 

t  Y.  B.  9  Hen.  VI.  f.  2.3-25.  and  11  Hen.  VI.  f.  1  2. 

IBr.  Cases.  12mo.  1578.  §  Mo.  424.  ||  7  Co.  41.  ^  Raym.  1144. 
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those  cases  I  cite  to  prove  that,  in  a  grant,  the  words  "  lieirs  male  '  never  can  mean 
"  heirs  male  of  the  body." 

The  Lord  Chancellor. — Is  there  the  slightest  necessity  for  proving  that  1 

Lord  Wynford. — The  strength  of  your  case  consists  in  distinguishing  the  case 
of  peerage  from  that  of  land. 

-Mr.  Nicolas. — No  doubt  it  does  ;  but  as  there  is  a  very  general,  though  erroneous, 
impression,  that  all  peerages  must  descend  lineally,  and  never  collaterally,  I  considered 
it  material  to  prove  that  the  words  "  heiis  male,"  in  a  grant,  cannot  be  construed 
into  heirs  male  of  the  grantee's  body  ;  for  if  that  point  be  conceded,  this  inference 
must  be  obvious, — either  that  the  patent  to  Sir  Edward  Couitenay  is  void,  or  that 
its  effect  is  to  extend  the  estate  created  by  it  in  the  earldom  to  his  collateral  heirs  male. 
I  will  now  proceed  to  the  second  proposition  upon  which  this  claim  [262]  depends  ; 
namely,  that  the  dignity  of  the  peerage  is  not  governed  by  the  same  rules  of  law  as 
lands. 

The  importance  of  establishing  the  distinction  between  lands  and  honours  arises 
from  the  statement  of  Lord  Coke,  that  a  grant  of  lands  by  the  crown  to  a  man  and 
his  heirs  male  is  void.  The  authority  for  this  dictum  is  extremely  slight.  It  stands 
upon  one  solitary  case,  that  of  Lovell,  in  the  reign  of  Henry  the  Eighth,  which,  so  far 
as  appears  after  a  careful  inquiry,  has  not  been  supported  by  any  subsequent  decision. 
It  has  come  down  to  us  in  an  abridged  and  imperfect  form,  so  that  we  know  very 
little  of  the  grounds  upon  which  it  was  decided  ;  and  there  are  circumstances  connected 
with  that  case  which  prevent  its  being  considered  of  high  authority.  King  Henry 
the  Seventh  granted  certain  lands,  by  his  letters  patent,  to  Sir  Thomas  Lovell  and 
his  "  heirs  male,"  by  which  the  grantee  presumed  that  he  acquired  a  fee  simple,  and 
acted  upon  that  impression  ;  but  many  years  afterwards,  in  the  18th  of  Hen.  VHL, 
on  the  extinction  of  lieirs  male  of  the  body  of  the  individual  to  whom  Lovell  devised 
that  property,  a  question  arose  as  to  the  effect  of  the  grant.  The  point  was  argued 
in  the  Court  of  Exchequer,  when  the  Attorney  and  Sohcitor-General,  the  King's 
Serjeant,  Sir  Thomas  More  then  Chancellor  of  the  Duchy  of  Lancaster,  and  one  of 
the  Barons  of  the  Exchequer,  contended,  in  favour  of  the  crown,  that  it  was  a  void 
grant ;  or,  to  use  the  words  of  a  contemporary  MS.  note,  they  argued  "  toute  pour 
"  le  Roy."  The  judgment  of  the  Court  is  not  stated  in  that  manuscript ;  but,  accord- 
ing to  "  Brooke's  New  Cases,"  it  was  ruled  that  the  grant  was  void.  By  this  decision, 
the  lands  reverted  to  the  crown  ;  and  the  crown  obtained  the  object  for  which  it 
caused  the  point  to  be  mooted.  It  is  thus  evident,  that  Henry  the  Eighth  had  a  direct 
interest  in  this  case ;  that  his  law  officers  were  the  parties  to  the  suit ;  and  that  it 
was  a  question  between  the  crown  and  a  subject,  at  a  period  when  the  subserviency 
of  courts  of  law  and  of  parliament  to  the  will  of  the  sovereign  forms  one  of  the  most 
remarkable,  and  one  of  the  most  disgraceful,  features  in  English  history.  The  reign 
of  Henry  the  Eighth  is  the  very  last  period  in  the  annals  of  this  [263]  country  which 
a  lawyer  would  fix  upon  for  a  legal  precedent  ;  more  especially  if  it  must  be  derived 
from  a  case  in  which  the  crown  was  a  party.  This  fact  justifies  the  suggestion,  that 
any  decision  in  the  time  of  that  absolute  prince,  which  tended  to  increase  the  property 
of  the  monarch  at  the  expence  of  the  subject,  or  to  enable  him  to  set  aside  the  acts 
of  his  predecessors,  must  be  viewed  with  great  suspicion  ;  and  that  a  principle  of 
law  which  was  first  established  on  such  an  occasion,  and  which  has  neither  been  sup- 
ported nor  corroborated  by  any  subsequent  decision,  would  not,  in  these  days,  be 
acted  upon  by  any  court  of  judicature,  without  extreme  hesitation.  But  as  Lord 
C!oke  obsei'ves,  that  this  rule  "  extendeth  but  to  lands  or  tenements,''  it  is  not  necessary 
for  me  to  say  more  upon  the  question,  whether  a  grant  of  lands  to  a  man  and  his  heirs 
male  would  now  be  held  to  be  void.  It  is  sufficient  for  my  purpose  to  prove,  that 
whatever  may  have  been  the  idea  formerly,*  dignities  are  not  tenements  within 
the  statute  "  de  donis ;  "  and  to  rely  on  the  observation  of  the  same  high  authority, 
that  in  other  instances  such  a  grant  by  the  crown  is  good,  and  that  the  thing  granted 
will  descend  to  heirs  male  collateral  as  well  as  lineal.  It  is  true  that  Lord  Coke  does 
not  expressly  include  peerages  among  the  things  which  the  crown  can  grant  to  "  heirs 
male  :  "  nor  was  it  requisite  that  he  should  do  so  ;  for  the  only  inference  which  can 
be  drawn  from  his  remark  is,  that  such  a  grant  is  valid  with  respect  to  every  thing 

*  Neville's  case,  7  Co.  12L 
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excepting  lands.  One  example  was  therefore  enough  to  explain  liis  ]iosition  ;  and 
it  so  happens,  that  the  subject  which  that  eminent  writer  selected  for  his  illustration 
is  one  which  bears  the  strongest  possible  analogy  in  its  nature  to  a  peerage,  which, 
like  the  peerage,  is  an  honorary  distinction,  and  deemed  incidental  to,  and  inseparable 
from,  nobility  ;  namely,  armorial  ensigns.  These,  Lord  Coke  says,  "  may  be  granted 
"  to  a  man  and  his  heirs  male,  and  shall  descend  to  his  HEIRS  male  lineal  or  collateral."  * 
We  have  here  the  [264]  express  recognition  of  the  highest  juridical  authority,  that 
in  cases  strictly  analogous  to  peerages,  the  crown  may  make  such  a  grant :  and  the 
same  great  authority  specially  adds,  that  the  efi'ect  of  those  words  is  precisely  that 
which,  it  is  submitted,  must  be  held  to  be  the  operation  of  them  in  a  patent  of  peerage. 
It  must  not  be  forgotten,  that  when  the  law  was  thus  laid  down  by  Lord  Coke,  no 
less  than  six  peerages  had  been  granted  with  remainders  to  "  heirs  male  ;  "  and  as 
that  learned  individual  is  well  known  to  have  been  intimately  acquainted  with  early 
records,  it  cannot  be  supposed  that  he  was  ignorant  of  the  existence  of  those  patents  ; 
or  that,  if  aware  of  them,  he  would  not  have  expressly  alluded  to  tliem,  liad  he  deemed 
that  the  crown  could  not  make  such  a  grant,  or  that  the  limitations  wei'e  not  to  be 
understood  in  their  obvious  sense.  The  only  doubt,  then,  that  can  po.ssibly  exist 
with  respect  to  the  patent  under  which  Lord  Courtenay  claims,  is,  not  whether  the 
efi'ect  of  the  words  "  heirs  male  "  is  to  confine  the  descent  of  the  dignity  to  the  heirs 
male  of  the  grantee's  body,  because  it  has  been  shown,  and  your  Lordships  appear 
to  be  convinced,  that  these  words,  in  a  grant  by  the  crown,  never  can  have  that  opera- 
tion ;  but  whether  a  dignity  partakes  so  much  of  the  character  of  a  tenement  within 
the  statute  "  de  donis,"  as  to  be  governed  by  the  same  rules  of  law  as  lands  ;  and, 
consequently,  whether  this  patent  is  not  altogether  void. 

To  prove  that  dignities  are  not  governed  by  the  same  rules  of  law  as  lands,  I  shall 
first  refer  to  the  reports  of  your  Lordships'  committees  on  the  dignity  of  a  peer  of 
the  realm,  because  the  history  of  the  peerage  has  never  been  investigated  in  so  able 
or  so  elaborate  a  manner  as  by  those  committees  ;  and  because  it  would  be  presump- 
tuous to  substitute  my  own  words  for  the  able  and  convincing  arguments  which 
occur  in  their  reports.  The  passages  on  which  1  chiefly  rely  for  this  purpose  are 
in  the  third  report,  page  18.  from  pages  46.  to  52.,  pages  183.  and  189.  ;  and  in  the 
fourth  report,  pages  3.  15,  1(5.  and  6'2. 

I  cannot  too  strongly  press  upon  the  committee,  that  after  a  most  laborious  inquiry 
into  the  nature  and  history  of  the  dignity  of  a  peer  of  the  realm,  the  conclu.sion  which 
[265]  the  noble  Lords  who  drew  up  those  reports  formed  was,  "  that  there  is  in  truth 
"  no  resemblance  between  land  of  which  the  King,  or  any  other  person,  is  seised  in 
"  fee  simple,  and  which  may  be  entailed,  and  of  which  the  entail  is  protected  by  the 
"  statute  '  de  donis,'  and  a  dignity  created  by  patent  or  by  writ."  t  In  another  part 
"  it  is  said  that,  upon  questions  respecting  the  title  to  dignities  merely  pei-sonal,  thei'e 
"  is  danger  of  error,  whenever  the  rules  of  law  respecting  such  dignities  are  considered 
"  as  having  any  close  analogy  to  the  rules  of  law  respecting  titles  to  land."  f    It  is 

*  Co.  Lift.  27  a.  See  Dugdale's  Ant.  Usage  of  Arms,  and  Hearn's  Antiq.  Disc. 
2d.  cd.  vol.  i. 

t  Third  Report,  p.  48.     See  Cruise  on  Dignities,  p.  133. 

When  the  statute  "  de  donis  conditionalibus  "  was  enacted,  (13th  Edw.  I.)  no 
dignity  had  been  created  in  England,  with  a  limitation  to  "  heirs  male  of  the  body," 
the  only  limitations  being  to  the  grantee  and  his  heirs,  to  the  grantee  and  his  heirs 
by  a  particular  wife,  as  in  the  Earldom  of  Lincoln  (17  Hen.  III.),  or  to  the  grantee 
and  the  heirs  of  his  body.  In  tlie  9th  Edw.  IT.  a  grant  was  made  to  the  Earl  of  Kildare 
in  Ireland,  and  the  heiis  male  of  his  body.  A  similar  creation  was  of  the  Earldom 
of  Louth  in  Ireland,  in  the  12th  Edw.  11.  The  first  English  honour  granted  to  a 
man  and  the  heirs  male  of  his  body  was  the  Earldom  of  Carlisle,  in  the  I5th  Edw. 
II.,  which  precedent  was  not  again  followed  until  the  creations  of  Lionel  Duke  of 
Clarence  and  John  Earl  of  Lancaster,  in  the  36th  Edw.  III.,  between  which  year 
and  the  9th  Edw.  II.  many  earls  had  been  created,  to  the  grantees  and  their  heirs, 
or  the  heirs  of  their  bodies.  Thus,  the  first  precedent  of  a  creation  to  a  man  and 
his  heirs  male,  in  the  21  Ilic.  IT.,  was  only  thirty-five  years  after  limitations  to  heirs 
male  of  the  body  became  the  usual  estate  granted  in  earldoms. 

I  Third  Report,  p.  52. 
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olwei'ved  in  another  page, — tor  this  doctrine  does  not  ap])ear  merely  in  (Jiu^  or  two 
places,  but  is  the  prevaiUng  opinion  throughout  the  reports, — "  that  allusions  to  the 
"  rules  of  law  respecting  estates  in  land,  in  considering  questions  respecting  dignities, 
"  have  a  tendency  to  mislead  the  judgment  of  the  House  in  all  cases,  and  especially 
'"  when  applied  to  the  dignity  of  a  peer  of  the  realm,  where  tliat  dignity  lias  been  created 
"  by  the  crown,  and  cannot  be  claimed  as  incidental  to  the  tenure  of  land."  * 

[266]  But  great  as  is  the  authority  of  the  Lords'  Committees  on  this  subject,  tiic 
position  for  wliicli  I  contend  does  not  rest  upon  it.  There  exists  an  unanimous  decision 
of  this  House,  founded  upon  that  jsrinciple,  and  which  of  itself  is  sufficient  to  establish 
that  there  is  no  analogy  whatever  between  lands  and  titles  of  honour. 

Viscount  Purbeek,  in  1G()0,  levied  a  fine  of  his  honours,  and  surrendered  them 
to  the  King.  In  June  1678,  his  title  was  claimed  by  the  heir  male,  wdio  contended 
that  honours  cannot  be  surrendered.  The  Attorney-General  for  tlie  crown  argued 
that  they  could  be  surrendered  ;  that  they  were  within  the  statute  "  de  donis  ;  " 
that  they  were  governed  by  precisely  the  same  rules  as  land  ;  and  that  there  was 
no  distinction  whatever  between  them.  The  argunient  was  answered  by  one  of 
the  most  learned  persons  that  ever  became  a  member  of  this  House — the  first  Earl 
of  Sliaftesbury.  His  Lordship  denied  that  lionours  are  an  estate  tail,  and  are  taken 
to  be  within  the  statute  "  de  donis,"  or  that  they  are  governed  as  otlier  inheritances, 
and  by  the  rules  of  the  common  law,  whicli,  he  emphatically  added,  "  is  contrary  to 
"  the  opinion  of  the  most  learned  men  ;  contrary  to  the  honour  and  dignity  of  this 
House,  the  practice  of  the  courts  in  Westminster  Hall,  and  the  direct  evidence  of 
"the  thing  itself;"  and  he  quoted  the  opinion  of  Judge  Berkley,  in  1640,1  who 
contended,  "  that  honours  must  descend  from  the  first  that  was  seised  of  the  honour, 
"  contrary  to  other  inheritances  ;  and  that  honours  are  not  governed  by  the  rules 
"  of  the  common  law."  J  The  House  adopted  the  view  taken  by  Lord  Shaftesbury, 
and  came  to  a  unanimous  decision,  that  a  fine  cannot  be  levied  to  surrender  an  honoui-, 
on  the  principle,  tliat  honours  bore  no  analogy  to  real  estates. 

[267]  The  Lord  Chancellor. — That  has  been  acted  upon  by  a  noble  family  in  this 
country,  in  the  case  of  a  very  high  office  which  was  held  in  that  family.  It  has  been 
the  subject  of  great  consideration ;  and  I  have  seen  an  opinion  of  two  very  learned 
chief  justices  upon  it,  one  of  whom  was  Sir  Matthew  Hale,  one  of  the  liighest  autliorities 
in  Westminster  Hall.  By  sufl'ering  a  recovery,  they  barred  the  remainder  in  tail ; 
— it  was  not  to  bar  tlie  remainder  over,  but  the  remainder  in  tail ; — and  thereby 
the  high  slirievalty  of  Westmorland  passed  out  of  one  family  into  anotlier,  and  is 
now  held  by  a  noble  Lord,  who  is  not  the  descendant  of  the  fii'st  taker,  who,  but  for  the 
recovery,  would  have  taken  it.     That  is  not  an  honour,  but  an  office. 

Mr.  Nicolas. — A  shrievalty  is  a  very  distinct  thing  from  a  peerage. 

The  Lord  Chancellor. — You  make  a  distinction  between  an  office  and  an  honour, 
but  originally  earldoms  were  offices.  Originally  the  earl  was  the  alderman,  and  the 
sherift'  tlie  viscount.  They  were  all  originally  official  titles,  but  the  words  of  honour 
have  survived  the  function. 

Mr.  Nicolas. — There  is  great  difficulty  in  reconciling  the  anomalies  with  respect 
to  the  ancient  and  modern  practice  in  cases  of  peerage  ;  but  I  submit  that  I  can  show 
no  authority  so  high  as  the  solemn  decision  of  this  House  with  reference  to  dignities. 
In  the  case  alluded  to,  the  decision  was,  in  effect,  that  there  was  no  analogy  between 
lands  and  honours, — that  the  latter  were  governed  by  rules  of  their  own  ;  and  such 
is  the  opinion  expressed,  in  the  most  forcible  terms,  by  the  noble  Lords  who  drew 
up  the  Peerage  Reports.  The  idea  tliat  peerages  are  not  subject  to  the  law  of  common 
inheritances,  and  tliat  every  thing  relating  to  that  dignity  was  always  held  to  be  as 
independent  of  the  rules  of  the  lower  courts  as  of  the  courts  themselves,  is  supported 
by  proceedings  in  parliament  in  the  reigns  of  Richard  the  Second  and  Henry  the 
Sixth.     In  1388,  the  Lords  spiritual  and  temporal  then  present  in  parliament  claimed 

*  Fourth  Report,  p.  15. 

t  In  the  case  of  the  Barony  of  Grey  de  Ruthyn,  upon  the  question,  whether  there 
could  be  a  "  possessio  fratris  "  in  a  dignity.  See  Collinses  Precedents  of  Baronies  by 
Writ,  p.  :255.  ;  and  Cro.  Car.  601.  a  short  report  under  the  name  of  liord  Giey's  case. 

I  Shower's  Parliamentary  Cases,  pp.  1-4.  See  the  report  of  the  I'urbeck  case 
in  CoUins's  Precedents  of  Baronies  by  \\rit,  p.  "Jil.'S. 
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it  as  their  right  and  franchise,  "  that  all  matters  touching  jx-ers  of  the  land  sliould 
"  he  discussed  and  adjudged  hy  parliament,  and  not  by  the  civil  law,  [268]  nor  by 
"  the  common  law  of  the  land,  used  in  inferior  courts  of  the  I'ealm  ;  "  which  was 
allowed  and  granted  in  full  parliament.*  So  completely  was  it  understood  that 
subjects  connected  with  the  peerage  were  independent  of  the  common  law,  that  there 
is  a  precedent  of  the  judges  having,  in  the  reign  of  Henry  the  Sixth,  refused  to  decide 
a  dispute  between  two  peers  for  precedency,  though  commanded  to  do  so  by  the  King 
and  the  peers  in  parliament,  on  the  ground  that  these  points  belonged  only  to  the 
King  and  the  Lords  in  parliament.!  These  facts  tend  materially  to  prove,  that  in 
whatever  related  to  the  peerage  the  judges  [269]  had  no  juri-sdiction  ;  that  tlic  King 
and  the  peers  in  parliament  formed  the  only  tribunal  to  which  such  questions  could 
be  submitted  ;  and  that  the  rules  by  which  they  were  governed  difTered  from  those 
of  the  common  law.  To  suppose  that  peerages  are  subject  to  the  same  principles 
of  law  as  land  would  be  to  impose  upon  them  those  incidents  to  which  land  is  subject, — 
fines,  recoveries,  mortgage,  tenancy  by  the  courtesy,  surrender,  alienation,  the  statute 
of  limitations,  etc.,  none  of  which  are  consistent  with  the  dignity,  nor  even  with  the 
existence,  of  the  peerage. 

My  motive  for  pressing  these  facts  must  be  obvious,  because  if  I  can  show  that 
a  grant  by  the  crown  of  a  peerage  to  a  man  and  his  "  heirs  male  "  is  a  totally  distinct 
thing  from  a  grant  of  lands  to  a  man  and  his  "  heirs  male,"  and  totally  distinct,  also, 
from  a  grant  of  a  peerage  to  a  man  and  "  the  heirs  male  of  his  body,"  I  apprehend 
there  is  no  remaining  difhculty  in  the  case.  Upon  the  question,  whether  the  sovereign 
can  grant  a  dignity  to  a  man  and  his  heirs  male,  very  little  need  be  said.  The  right 
of  the  crown  to  create  a  peerage,  with  any  limitation  of  the  dignity  it  may  think  proper, 
has  never  been  disputed.  The  most  jealous  writers  on  the  royal  prerogative  have 
not  ventured  to  raise  a  doubt  on  the  subject  ;  and  this  power  has  been  exercised, 
with  every  variety  of  limitation,  from  the  Conquest  to  the  present  hour.  A  peerage 
depends  for  its  very  existence  upon  the  royal  will :  it  endures  only  under  such  circum- 
stances, and  for  so  long  a  time,  as  its  creator  is  pleased  to  prescribe ;  and  when  that 
term  has  expired,  it  returns  to  the  vacuity  from  which  it  sprung.  Unlike  any  other 
species  of  inheritance,  it  arises  from  nothing  that  is  tangible  or  visible  ;  it  is  in  its 
nature  a  thing  dependent  upon  the  piece  of  parchment  which  gave  it  birth,  and  can 
know  of  no  other  principle  of  government  than  what  is  expressed  in  that  parchment. 
To  deny  the  power  of  the  crown  to  point  out  in  what  way  a  thing  shall  be  enjoyed, 
which  exists  only  by  the  exercise  of  its  prerogative,  would  be  tantamount  to  raising 
a  doubt  as  to  the  prerogative  itself  ;  and  I  may  safely  affirm,  that  there  is  no  instance 

*  Rotulus  Parliamenti  tenti  apud  We.stm'  die  Lune  in  erastino  purificationis 
beate  Marie,  anno  regni  Regis  Ricardi  Secundi  post  Conquestum  undecimo  : — "  En 
"  ycest  Parlement,  toutz  les  Seigneurs  si  bien  espiritels  come  temporels  alors  presentz 
"  clamerent  come  lour  libertee  et  franchise,  que  les  grosses  inatires  moevez  en  cest 
'■  Parlement,  et  a  movers  en  autres  Parlementz  en  temps  a  venir,  toehantz  pieres 
"  de  la  terre,  serroient  demesnez,  ajuggez,  et  discus  par  le  cours  de  Parlement,  et  nemye 
"  par  la  Loy  Civile,  ne  par  la  Commune  Ley  do  la  terre,  usez  en  autres  plus  bas  courtcs 
"  du  roialme.  Quell  claym,  liberte,  et  franchise  le  Roy  lour  benignement  alloua  et 
"  ottroia  en  plein  parlement."     Rolls  of  Pari.  vol.  iii.  p.  24:-l. 

tin  the  '27th  of  Hen.  VI.,  1449,  upon  a  controversy  between  William  Earl  of 
Arundel,  and  Thomas,  sixth  earl  of  Devon,  for  precedency.  The  King  referred  the 
dispute  to  a  committee  of  Lords  ;  and  with  the  advice  of  the  Peers,  desired  "  that 
"  the  .Judges  of  the  law  of  the  land,  being  in  the  same  Parliament,"  should  investigate 
the  subject,  and  report  their  opinion  to  his  Majesty  and  the  Lords  in  Parliament. 
The  documents  were  accordingly  submitted  to  the  Judges,  "  who  sayen  and  deolaren, 
"  after  theire  conceites,  that  it  is  mater  of  Parlement,  longyng  to  the  Kynges  highnesse, 
"  and  to  his  lordes  spirituell  and  temporell  iri  Parlement,  by  theym  to  be  decided  and 
"  determyned."  Then  did,  however,  state  their  construction  of  the  act  under  which 
the  Earl  of  Arundel  claimed,  but  added,  "  that  it  belongeth  to  be  discussed  and  deter- 
"  myned  by  the  Kyng  and  his  Inrdes.  and  not  otherwise."  Whereupon  the  King, 
by  the  advice  and  assent  of  the  peers,  decided  the  question  in  favour  of  the  P'arl 
of  Arundel,  with  a  salvo  jure  of  the  Earl  of  Devon.  Rolls  of  Parliament,  vol.  v. 
p.  148. 
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on  record  in  which  [270]  tlic  absolnte  and  uncontrollable  right  of  the  crown  to  create 
a  dignity,  in  what  manner,  and  with  what  limitation,  it  thought  fit,  has  ever  been 
questioned.  Doubts  have  indeed  been  raised  by  this  House  as  to  the  power  of  the 
sovereign  to  grant  a  higher  precedency  to  a  peer  within  these  walls  than  would  belong 
to  the  date  o£  the  patent  of  his  creation  ;  but  this  occurred  for  the  first  time  in  the 
reign  of  Charles  tlie  First,  a  period  memorable  for  the  struggle  respecting  prerogative. 
The  question  was  then  discussed,  not  as  to  whether  the  crown  originally  possessed 
the  power,  but  whether  it  had  not  resigned  so  much  of  its  prerogative  when  King 
Henry  the  Eighth  gave  his  assent  to  the  statute  for  "  Placing  the  Lords."  *  It  is 
remarkable,  however,  that  Charles  the  First  never  admitted  that  he  did  not  possess 
the  right  to  grant  any  precedency  he  pleased  ;  and  1  think  it  can  be  sliown,  tliat, 
until  the  act  for  the  union  with  Scotland,  the  crown  might  legally  do  so.  1  have 
stated  this  with  the  view  of  proving  the  absolute  power  which  the  constitution  vests 
in  the  sovereign  with  respect  to  peerages ;  but  it  is  not  likely  that  your  Lordships, 
who  derive  your  honours  from  the  crown,  will  suffer  a  question  to  be  raised  at  this 
bar  as  to  the  power  of  the  King  to  limit  a  peerage  in  any  way  he  may  think  fit ;  nor 
do  I  anticipate  such  an  objection  from  the  Attorney-General,  for  whatever  difficulties 
he  may  urge  with  respect  to  this  claim,  they  surely  cannot  be  founded  upon  a  doubt 
as  to  the  prerogative  of  the  crown. 

My  attention  was  directed  by  a  noble  lord  to  a  treatise  on  the  peerage,  which  is 
attributed  to  Judge  Doddridge.  A  manuscrijjt  copy  of  that  work  exists,!  from 
which  I  shall  read  a  short  passage.  Speaking  of  the  power  of  the  crown  to  create 
a  dignity  with  any  limitation  it  pleases.  Judge  Doddridge  says,  "  As  it  is  in  the  King, 
"  the  head,  originally  to  create  and  make  his  spring  or  well  of  honour,  so  he  may  cut 
'■  the  channel  for  carriage  of  the  stream  thence  in  such  manner  as  it  pleaseth  him  ; 
"  for  [271]  '  cujus  est  dare,  ejus  est  disponere.'  Yea,  he  may  leave  it  without  any 
"  stream  or  derivation  if  he  will,  creating  only  for  life." 

The  Lord  Chancellor. — Li  the  copy  which  I  had,  it  stood  "  or  for  term  de  autre  vie  " 
— "  some  other  man's  life,  as  some  hold  opinion  in  9  Henry  VL  29." 

Mr.  Nicolas. — It  is  a  wrong  quotation.  In  the  earlier  editions  it  is  correctly  said 
to  have  occurred  in  the  32d  of  Henry  VI.  |     It  is  a  mere  supposititious  case. 

The  Lord  Chancellor. — It  is  arguendo  merely.  It  is  clearly  assumed  arguendo, 
because  the  report  makes  Justice  Danby  say,  "  Et  sic  posito  que  home  soit  fait  conte 
■■  a  ternie  d'auter  vie  et  il  port  brief  ad  respondendum  comiti  ut  oportet  et  pendant 
"  le  brief  cesty  a  que  vie  devy  jeo  di  que  cest  brief  abatera  purceo  q  il  ad  perdu  son 
"  nom  de  conte,"  etc. 

Mr.  Nicolas. — There  is,  however,  the  case  of  the  Earl  of  Rutland,  who  was  created 
to  that  title,  to  hold  to  him  during  the  life  of  his  father.  But  the  power  of  the  crown 
to  create  a  peerage  for  any  term  it  thinks  proper  will  be  best  proved  by  a  short  analysis 
of  all  grants,  from  the  earliest  on  record  to  the  accession  of  P^dward  the  Fifth  ;  from 
which,  and  from  the  singular  limitations  cited  by  Mr.  Pepys,  it  will  appear  that  there 
is  scarcely  any  degree  of  kindred,  or  any  alliance  by  marriage,  that  has  not  been  in- 
cluded in  the  remainders  of  peerages.  The  extreme  precision  with  which  words 
of  limitation  are  introduced  in  early  patents  is  extraordinary,  and  it  appears  as  if 
the  crown  was  most  careful  in  defining  who  should  inherit  under  the  grants.  There 
are  forty-one  earldoms  to  a  grantee  and  his  heirs  ;  three  earldoms  to  a  grantee  and 
his  heirs  by  a  particular  wife  ;  seven  earldoms  and  one  niarquisate  to  grantees  and 
the  heirs  of  their  bodies  ;  seven  earldoms  and  two  dukedoms  to  grantees  for  life  ; 
two  earldoms  and  three  baronies  to  grantees,  without  any  words  of  limitation';  one 
earldom  to  the  grantee  during  the  life  of  another  person  ;  one  earldom,  in  the  reign 
of  [272]  Richard  the  Second,  to  be  held  during  the  King's  pleasure.  There  were 
seventy-six  peerages  to  the  grantee  and  the  heirs  male  of  his  body ;  two  earldoms 
to  a  grantee  and  the  heirs  male  of  his  body  by  a  particular  woman  ;  five  peerages 
to  a  grantee  and  his  heirs  male  for  ever  ;  S  and  two  baronies  to  a  grantee  and  his 
heirs,' they  being  lords  of  a  particular  manor.  Since  that  period  peerages  have  been 
granted  with  still  more  extraordinary  remainders  than  these.     There  is  an  instance 

*  Stat.  31  Hen.  VIII.  c.  10. 

t  Lansdowne  MS.  No.  8GG.     Sec  p.  25S.  2.59.  J  Y.  B.  32  Hen.  Vi.  29. 

§  See  the  Appendix  to  the  Report  on  the  Dignity  of  a  Peer. 
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of  a  peerage  to  a  grantee  for  life,  remainder  to  the  grantee's  son-in-law,  and  his  heirs 
male  by  the  daughter  of  the  first  grantee  :  to  a  grantee,  with  remainder  to  his  second 
son  and  the  heirs  male  of  his  body,  failing  which,  to  his  eldest  son  and  his  issue  male. 
So  absolute,  indeed,  is  the  prerogative  of  the  crown  with  respect  to  peerages,  that 
there  is  an  instance,  in  the  reign  of  James  the  First,  of  a  grant  of  a  peerage  of  England, 
with  precedency  next  to  the  barons  of  England,  but  the  grantee  was  not  to  have  a 
voice  in  this  House  :  and  dignities  have  also  been  granted  for  life  :  others  during 
the  King's  pleasure,  or -during  the  life  of  another  person.*  They  have  likewise, 
.as  I  have  just  stated,  been  annexed  to  the  tenure  of  a  particular  manor,  and  they 
have  been  granted  in  reversion  ;  so  that  there  are  no  limits  whatever  to  the  power 
of  the  crown  in  creating  a  dignity. 

Lord  Wynford. — Grants  of  peerages,  at  this  day,  are  generally  to  A.  B.  and  the 
heirs  male  of  his  body  ;  that  is,  to  the  heirs  male  of  the  body  in  reversion. 

Mr.  Nicolas. — But  the  grant  in  reversion  to  which  I  refer,  namely,  of  the  earldom 
of  Desmond,  was  to  Sir  William  Fielding,  to  take  effect  on  the  death  of  Lord  Preston, 
if  Lord  Preston  died  without  heirs  male  of  his  body. 

The  Lord  Chancellor. — There  is  one  passage  here  t  which  [273]  I  do  not  think 
does  you  much  good  :  "  And,  in  truth,  the  grant  of  a  dignity  to  a  man  and  his  heirs 
"  is  a  grant  to  him  and  the  heirs  of  his  body  only,  and  will  convey  nothing  to  collaterals  : 
that  is  according  to  the  nature  of  the  writ." 

Mr.  Nicolas.— That  is  applied  to  heirs,  and  not  to  heirs  male. 

The  Lord  Chancellor. — Then  you  say,  in  a  grant  to  a  man  and  his  heirs,  you  supply 
the  word  "  body  "  to  the  heirs  ;  and  that,  though  a  grant  to  a  man  and  his  heirs  is 
not  a  grant  in  fee  but  in  tail,  yet  a  grant  to  a  man  and  his  heirs  male  lets  in  collaterals. 

Mr.  Nicolas. — In  all  cases  of  grants  from  the  crown,  excepting  grants  of  lands. 

The  Lord  Chancellor. — Then  why  should  the  word  "  male  '  make  a  difference 
in  such  a  grant  ?  In  a  grant  to  a  man  and  his  heirs  you  supply  the  body  and  make 
it  a  tail. 

Mr.  Nicolas. — The  cases  +  which  I  cited  at  the  commencement  of  my  address 
to  your  Lordships  prove,  beyond  the  possibility  of  controversy,  that  the  words  "  heirs 
"  male, "in  a  grant,  can  never  be  construed  to  mean  "  heirs  male  of  the  grantee's  body." 
Grants  of  peerages  to  a  man  and  his  heirs  occurred  only  at  a  very  early  period,  when 
the  rules  respecting  dignities  were  little  understood  or  settled.  I  quoted  the  Reports 
of  the  Lords'  Committees,  because  they  define  the  distinction  between  lands  and 
honours  ;  but  the  passage  which  your  Lordship  has  just  read  is  not  the  one  referred 
to  by  me,  though  it  occurs  in  the  same  page. 

The  Lord  Chancellor. — On  the  authority  of  the  Committees,  in  their  Rciiort, 
a  grant  to  a  man  and  "  his  heirs  "  supplies  the  "  body  "  to  make  it  an  estate  tail  ;  then 
you  argue,  that  instead  of  a  grant  to  a  man  and  his  "  heirs  male  "  being  limited  to  a 
man  and  the  heirs  male  of  his  body,  you  are  not  to  add  "of  the  body,'  but  go  to 
collaterals. 

Mr.  Nicolas. — There  is  no  grant  of  a  peerage,  I  believe,  to  a  man  and  his  heirs, 
subsequent  to  the  reign  of  Richard  [274]  the  Second.  At  that  period  the  crown 
exercised  a  prerogative  respecting  dignities,  which  would  destroy  the  proudest 
privilege  of  your  Lordships  ;  for  there  are  instances  of  a  person  not  succeeding  under 
a  patent  until  the  crown  thought  proper  to  allow  him.S     But  supposing  that  the 

*  See  the  Appendix  to  the  Report  on  the  Dignity  of  a  Peer. 

t  The  Lord  Chancellor  here  alluded  to  a  passage  cited  from  page  1 8.  of  the  Fourth 
Peerage  Report,  for  the  purpose  of  proving  that  honours  were  not  subject  to  the  same 
rules  of  law  as  lands. 

+  See  [5  Bli.  N.  S.]  page  260.  et  seq. 

§  Aymer  de  Valence,  who  succeeded  his  father,  William  Earl  of  Pembroke,  in 
1296,  but  was  not  allowed  that  dignity  until  the  accession  of  Edward  the  Second, 
in  1308.  The  earldom  of  Gloucester  was  granted  by  Edward  the  Third  to  Hugh 
de  Audley  and  his  heirs.  He  left  an  only  daughter  his  heiress,  but  neither  she  nor 
her  descendants  ever  enjoyed  the  earldom.  Upon  this  subject,  and  in  reference  to 
the  writ  authorizing  Hugh  de  Courtenay  to  assume  the  title  of  Earl  of  Devon,  the 
Lords'  Committees  on  the  Dignity  of  a  Peer  of  the  Realm  observe  :  "  This  transaction 
"  seems  to  amount  to  a  recognition,  on  the  part  of  the  crown,  of  the  right  of  Hugh  to 
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opinion  of  the  Lords'  Committees,  with  respect  to  a  grant  to  a  man  and  his  heirs, 
be  correct,  it  is  merely  one  of  those  auomaUes  of  which  the  law  furnishes  so  many 
instances  ;  and  which,  like  the  doctrine  of  the  half  blood,  cannot  be  accounted 
for. 

The  Lord  Chancellor. — The  House  is  not  bound  by  this.  It  is  the  report  of  a 
Committee  ;  it  is  the  opinion  of  a  very  learned  man  ;  but  then  if  it  is  not  binding 
against  you,  no  more  is  it  binding  for  you  ;  so  that  there  is  no  use  in  citing  the 
authority.  It  is  [tlie  report  of  one  of  the  most  learned  lawyers,  deserving  the 
most  high  and  profound  respect. 

Mr.  Nicolas. — I  am  aware  that  there  are  many  state-[275]-ments  in  those  Reports 
which  are  not  founded  in  law,  at  least,  which  are  very  much  questioned  by  men  of 
great  legal  judgment. 

The  Lord  Chancellor. — There  is  no  doubt  of  that. 

Lord  VVynford. — I  have  found  that  which  is  very  important  for  you.*  It  is  clear 
a  peerage  cannot  be  surrendered  by  recovery.  By  recovery  you  can  surrender  a 
right  which  belongs  to  you  ;  but  I  have  always  considered  that,  by  the  constitution 
of  this  country,  a  peerage  cannot  be  surrendered  by  A,  for  it  is  conferred  for  the  benefit 
not  only  of  A,  but  of  B  ;  it  is  not  so  much  a  private  interest  as  a  public  right,  for  peers 
are  born  counsellors  of  state.  Now  it  is  quite  manifest  that  an  individual  cannot 
surrender  that  which  he  does  not  hold  for  himself  alone,  but  for  another. 

The  Lord  Chancellor. — And  there  can  be  no  compensation  to  the  common 
vouchee  :  that  would  be  the  public. 

Mr.  Nicolas. — The  case  to  which  the  noble  Lord  alludes  is  that  of  Purbeck,  which 
I  have  already  cited  ;  and  the  words  I  read  were  the  observation  of  Lord  Shaftesbury, 
who  a  few  years  before  had  been  Lord  Chancellor,  and  who  drew  the  important 
distinction  between  lands  and  honours,  upon  which  the  House  acted  when  giving 
judgment  on  that  claim. 

The  Lord  Chancellor. — The  distinction  he  takes  is  agreeable  to  the  way  in  which 
it  would  be  regarded  as  an  office  ;  but  this  is  an  office  and  trust  for  the  benefit  of  the 
public  ;  and  therefcjre  to  talk  of  suffering  a  recovery  of  an  office  of  that  kind  is  in- 
consistent with  the  nature  of  a  recovery.  You  cannot,  for  instance,  make  a  common 
vouchee  in  a  plea  ;  you  cannot  compensate  for  the  value,  which  stands  on  a  legal 
fiction  that  it  cannot  be  done  without  compensation.  The  party  beneficially  interested 
is  the  public,  and  how  can  you  compensate  the  public  'I 

Mr.  Nicolas. — Supposing  the  crown  has  the  power  of  granting  a  dignity  to  a  man 
and  his  heirs  male,  I  would  ask  on  what  ground  it  is  to  be  considered  nlore  extraordi- 
[276]-nary  to  grant  a  dignity  to  a  man  and  his  heirs  male,  collateral  as  well  as  lineal, 
than  to  the  heirs  male  of  his  body,  excepting  that  in  the  one  case  the  bounty  of  the 
sovereign  is  more  extensively  exercised  than  in  the  other  ?  Is  there  any  thing  so 
absurd  in  the  crown  granting  a  dignity  to  the  males  of  a  particular  family,  that  it 
must  be  void  l  Is  not  such  a  limitation  more  consistent  with  common  sense  than 
to  confer  a  peerage  upon  a  man  and  the  heirs  of  his  body,  by  which  grant  the  dignity 
often  devolves  upon  persons  of  a  different  name,  and  perhajis  in  a  nuich  lower  station 
in  society,  than  the  first  grantee,  and  partaking  of  little  of  his  blood  '?  For  example, 
in  cases  of  Baronies  by  writ,  where  the  honour  is  frequently  vested  in  individuals  who 
trace  their  pedigree  to  the  first  peer  through  four  or  five  distinct  families.  The  most 
ancient  titles  may,  in  these  instances,  descend  to  persons  in  the  lowest  grade  of  Society, 
who  by  their  habits  are  little  suited  to  increase  the  dignity,  or  by  their  education  to 

'■  be  Earl  of  Devon,  by  descent  from  the  family  of  Redvers,  and  to  give  him  precedency 
"  accordingly.  Probably  some  similar  recognition  on  the  part  of  the  Crown,  as  a 
"  matter  of  grace  and  favour  rather  than  of  right,  was  formerly  deemed  necessary 
"  when,  in  any  family,  a  dignity  had  been  granted  to  heirs  generally,  and  one  or  more 
"  females,  or  persons  claiming  tii rough  females,  became  heirs  or  coheirs  of  the  original 
"grantee."  (Third  Report,  p.  I(i8.)  The  proceedings  with  respect  to  the  earidom 
of  Pembroke,  on  the  decease  of  Aymer  de  Valence,  s.  p.,  in  13"i.'5,  and  of  Suffolk,  in 
l.ScS-'},  also  show  the  power  which  the  Crown  considered  itself  to  possess  over  honours. 
See  Third  Peerage  Report,  pp.  1.30.  171. 

*  Lord  Wynford  here  adverted  to  the  report  of  the  Purbeck  case,  in  Shower's 
Parliamentary  Cases  [p.  1]. 
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add  to  the  wisdom,  of  this  House ;  whereas,  by  limiting  a  peerage  to  a  man  and  his 
heirs  male,  collateral  as  well  as  lineal,  the  crown  knows  that  the  blood  of  those  who 
inherit  the  dignity  must  always  be  as  pure  as  that  of  the  original  grantee,  and  that 
whatever  may  be  the  defects  of  those  who  may  succeed  under  the  grant,  meanness 
of  birth  can  never  be  one.  If  these  arguments  can  be  urged  in  favour  of  peerages 
being  conferred  upon  "  heirs  male  collateral "  in  ordinary  instances,  they  apply  '"' 
fortiori  to  the  present  claim.  Hugh  Courtenay  was  allowed  the  earldom  of  Devon 
in  the  reign  of  Edward  the  Third,  in  consequence  of  his  being  the  heir  of  the  family 
of  De  Redvers,  wlio  enjoyed  that  dignity  from  the  time  of  Richard  the  First.  He 
was  succeeded  in  the  earldom  by  his  son  of  the  same  name,  who  married  Margaret 
de  Boliun,  the  grand-daughter  of  King  Edward  the  First,  and  thus  became  nearly 
allied  to  the  reigning  sovereign.  The  earldom  continued  vested  in  the  heirs  male 
(who  were  also  the  heirs  general)  of  Hugh  the  fir,st  earl  until  the  1st  of  Edward  IV., 
when  it  was  forfeited  by  the  attainder  of  Thomas  the  sixth  Earl.  On  the  accession 
of  Henry  the  Seventh,  in  1485,  Sir  Edward  Courtenay  (the  descendant  of  a  brother 
of  Edward  the  third  earl)  was  the  heir  male  of  [277]  his  house,  and  was  created  Earl 
of  Devon,  to  him  and  the  heirs  male  of  his  body.  By  the  attainder  of  Thomas  the 
sixth  earl,  all  the  lands  of  the  Courtenay  family  were  forfeited  to  the  crown,  and  great 
part  of  them  were  granted  to  Sir  Edward  the  new  earl  of  Devon.  From  that  time 
until  the  reign  of  Mary,  it  was  the  manifest  desire  of  the  crown  to  place  the  heir  male 
of  Hugh  Earl  of  Devon  and  Margaret  de  Bohun,  in  the  same  position  as  if  the  attainder 
of  the  sixth  earl  had  been  reversed.  Mr.  Pepys  has  explained  why  that  attainder  was 
suffered  to  remain  on  the  statutes,  namely,  because  its  removal  would  have  revived 
the  right  of  the  heirs  general  to  the  lands.  That  some  cogent  reason  alone  prevented 
the  reversal  of  the  attainder  is  proved  by  this  fact,  that  of  the  fourteen  peers  who  were 
attainted  in  the  1st  of  Edward  IV.,  the  lieirs  of  all  excepting  the  Earl  of  Devon  were 
restored  to  their  honours,  though  few  of  the  persons  so  restored  possessed  the  political 
influence  of  Sir  Edward  Courtenay.  He  had  shared  the  fortunes  of  Henry  the  Seventh, 
and  was  attainted  by  Richard  the  Third,  which  attainder  was  reversed  as  soon  as 
Henry  obtained  the  crown.  In  the  patent  creating  him  Earl  of  Devon,  his  descent, 
as  heir  male  of  Hugh  Earl  of  Devon  and  from  the  grand-daughter  of  King  Edward 
the  First,  is  specially  mentioned,  as  forming,  together  with  his  services,  the  motives 
for  his  elevation.  He  had,  at  the  time  of  his  creation,  a  son.  Sir  William  Courtenay, 
who  married  the  sister  of  the  reigning  queen,  and  the  coheiress  of  King  Edward  the 
Fourth.  Sir  William  was,  however,  attainted  in  his  father's  lifetime,  and  did  not 
inherit  the  earldom  ;  but  in  the  3d  of  Henry  VIII.,  he  was  created  Earl  of  Devon,  to 
him  and  the  heirs  male  of  his  body,  he  having  issue  male.  In  that  charter  his  alliance 
with  the  blood  royal,  and  his  descent  as  heir  male  of  Hugh  Earl  of  Devon,  are  men- 
tioned as  the  chief  considerations  for  the  grant.  Here  then  there  is  in  two  instances 
decided  evidence  of  tlie  favour  with  which  both  Henry  the  Eighth  and  his  father 
Henry  the  Seventh,  contemplated  the  heir  male  of  Hugh  Courtenay  the  second  earl 
of  Devon.  On  two  occasions  was  the  person  who  possessed  that  character  restored 
to  the  title  of  his  ancestors  by  a  new  patent,  be-[278]-cause,  from  peculiar  circum- 
stances, his  restoration,  by  the  reversal  of  their  attainders,  could  not  be  eft'ected  without 
reviving  interests  adverse  to  those  of  the  individuals  whom  it  was  the  object  of  the 
crown  to  benefit.  As  the  grantee  in  both  cases  had  a  son,  there  was  every  prospect 
of  the  dignity  thus  restored  continuing  in  their  male  descendants  ;  and  it  was  there- 
fore unnecessary  to  provide  for  so  improbable  an  event  as  the  failure  of  issue 
male. 

This  fact  is  remarkable  if  contrasted  with  the  conduct  of  Queen  Mary,  at  the  time 
when  the  person  to  whom  she  restored  the  honours  of  his  family  was  the  last  male  of 
that  branch  of  the  house  of  Courtenay.  Before,  however,  adverting  to  the  patent 
under  which  Lord  Courtenay  claims,  it  must  be  observed  that  Sir  William  Courtenay 
died  vcT-y  .soon  after  his  creation,  leaving  a  son,  Henry  Courtenay,  who  succeeded 
to  the  earldom  granted  to  his  father,  and  having  obtained  the  reversal  of  his  father's 
attainder,  he  also  succeeded  to  the  earldom  granted  to  his  grandfather  by  King  Henry 
the  Seventh.  He  was  subsequently  created  Marquis  of  Exeter,  but  from  his  near 
connection  with  the  blood  royal,  being  the  grandson  and  one  of  the  heirs  of  King 
Edward  the  Fourth,  he  became  an  object  of  Henry  the  Eighth's  jealousy,  and  was 
executed  and  attainted  of  high  treason  in  1539.     The  next  person  in  the  pedigree 
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is  Sir  Edward  f'oui'tonay,  the  grantee  of  the  patent  before  your  Lordships.  lie  was 
an  ouly  child,  and  the  last  male  descendant  of  the  elder  branch  of  his  family.  During 
the  remainder  of  the  reign  of  Henry  the  Eighth,  and  in  that  of  Edward  the  Sixth,  he 
was  confined  in  the  tower,  lest  his  proximity  to  the  succession  might  endanger  the 
reigning  sovereign  ;  but  upon  the  accession  of  Queen  Mary,  a  total  change  took  place 
in  his  fortunes.  He  was  immediately'  liberated,  loaded  with  favnur.s,  and  restored 
by  a  new  patent,  to  the  dignity  of  Earl  of  Devon.  The  earl  was  then  unmarried,  and 
his  next  lieir  male  was  Sir  William  Courtenay  of  Powderham,  who,  like  himself,  was 
descended  from  Plugh  the  second  Earl  of  Devon,  and  Margaret  de  Bohun,  and,  in  the 
event  of  the  earl's  dying  without  male  issue,  would  have  become  their  heir  male.  It  is 
matter  of  history  that  Queen  Mary  was  personally  [279]  attached  to  Sir  Edward 
Courtenay,  and  may  naturally  be  supposed  to  have  been  actuated  by  as  much  con- 
sideration for  the  state  of  his  family  in  relation  to  the  earldom  of  Devon,  as  her  father 
and  grandfather  evinced  when  they  expressly  stated  in  tlieir  grants  of  that  (hgnity, 
that  their  principal  motive  for  those  creations  was,  that  the  respective  grantees  were 
heirs  male  of  the  former  earls.  That  the  Queen  was  animated  by  such  a  feeling,  and 
that  she  desired  to  imitate  the  conduct  of  her  predeces.sors,  is  placed  beyond  a  doubt 
by  this  patent.  Independently  of  the  habendum,  she  granted  to  Sir  Edward  Courtenay 
and  his  heirs  male  the  same  precedency  and  privileges  as  any  of  his  ancestors  heretofore 
Earls  of  Devon  had  ever  held  or  enjoyed  ;  and  thus,  so  far  as  the  grantee  was  con- 
cerned, her  Majesty  manifestly  intended  that  patent  to  act  as  a  complete  restoration 
of  the  original  earldom  :  in  other  words,  it  was  her  purpose  to  place  him  in  the  same 
position  as  if  the  attainders  of  his  ancestors  had  been  reversed.  Why  she  did  not 
accomplisli  that  object  by  reversing  those  attainders  has  been  already  explained. 
If  Queen  Mary  intended  this  grant  to  act  as  a  restoration  of  the  original  earldom  to 
Sir  Edward  Courtenay,  there  is  a  certain  clue  to  her  intention  with  respect  to  the 
habendum.  To  suppose  that  it  was  meant  to  restore  the  dignity  to  one  person  and 
the  descendants  of  his  body  only,  from  considerations  which  applied  as  cogently  to 
others,  woidd  be  to  impute  to  the  crown  an  imperfect  design  ;  and  it  would  have 
been  an  act  of  great  injustice  to  the  other  male  descendants  of  Hugh  the  second  Earl 
of  Devon.  No  reason  can  possibly  be  imagined  why  the  Queen,  whose  favourable 
disposition  towards  Sir  Edward  Courtenay  is  indisputable,  should  have  confined  her 
bounty  to  him,  whilst  every  motive,  as  a  sovereign  and  as  a  woman,  must  have 
prompted  her  to  the  graceful  and  generous  act  of  restoring  to  one  of  the  most 
ancient  and  illustrious  families  in  her  dominions  those  honours  which  they  had 
enjoyed  for  centuries,  and  of  which  their  incorruptible  loyalty  to  their  lawful 
sovereign  had  alone  deprived  them. 

It  may  be  asked,  whether  it  be  probable  that  the  patents  of  Henry  the  Seventh 
and  Henry  the  Eighth  were  not  [280]  inspected  when  this  instrument  was  issued ; 
and  if  so,  from  what  other  motive  than  the  desire  to  benefit  the  collateral  heir  male 
could  the  omission  of  the  words  "  de  corpore  "  arise,  when  they  occur  in  both  the  pre- 
vious grants  1  If  it  were  intended  that  the  patent  should  operate  in  favour  of  the 
heirs  male  of  the  body  of  the  grantee  only,  proper  words  for  the  purpose  stood  before 
the  person  who  prepared  this  instrument  in  the  grants  to  the  earl's  ancestors,  as  well 
as  in  every  other  grant  of  peerage  in  the  preceding  eighty  years,  and  which  words 
actually  occur  in  every  subsequent  creation  by  that  sovereign.  Upon  no  principle 
of  fair  reasoning,  then,  can  it  be  contended,  that  notwithstanding  the  crown  rejected 
the  usual  words  "  to  him  and  the  heirs  male  of  his  l)ody, "  and  substituted  for  them  the 
words  "  to  him  and  his  heirs  male  for  ever,"  it  was  intended  to  grant  the  same  estate 
in  the  dignity  as  would  be  conveyed  by  the  words  "  heirs  male  of  his  body ;  "  and 
the  conclusion  seems  inevitable  that  the  words  "  his  heirs  male  for  ever  "  have  a  totally 
distinct  effect.  The  limitation  of  the  earldom  granted  to  Sir  Edward  Courtenay, 
though  not  unprecedented,  was  certainly  unusual  ;  but  the  situation  of  the  grantee 
and  the  next  heir  male  of  the  Courtenay  family  was  extraordinary  ;  and  as  their 
respective  hereditary  claims  could  only  be  met  by  a  deviation  from  the  general  limita- 
tion of  dignities,  such  a  deviation  is  not  a  subject  for  surprise,  much  less  for  suspicion 
as  to  the  intention  with  which  it  occurred. 

I  am  well  aware  that  the  patent  on  which  this  claim  is  founded  must  be  construed 
by  its  contents  alone,  and  that  it  must  receive  its  interpretation  from  what  occurs 
within  its  four  corners  :  but  as  the  habendum  is  uncommon  ;  as  a  doubt  may  be  raised, 
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from  the  supposed  analogy  between  lands  and  hononrs,  whether  the  crown  could  make 
sucli  a  grant ;  and  as  an  inference  may  be  drawn  from  these  circumstances,  that  the 
words  "  heirs  male  "  as  contradistingiiislied  from  "  heirs  male  of  tlie  body,"  were  acci- 
dentally used,  or  at  least  were  not  intended  to  bear  the  construction  which  it  is  sub- 
mitted they  must  receive,  it  appeared  material  to  state  those  facts  in  the  history  of  the 
earldom  of  Devon  to  which  I  have  taken  the  liberty  of  calling  atten-[281]-tion,  because 
they  most  satisfactorily  account  for  the  occurrence  of  this  limitation  in  the  patent 
of  Queen  Mary,  and  put  the  cjuestion  of  "  intention  "  beyond  the  possibility  of  being 
controverted,  namely,  that  it  was  her  Majesty's  purpose  to  place  all  the  male  de- 
scendants of  Hugh  Courtenay  the  first  Earl  of  Devon  in  the  same  situation,  with 
respect  to  that  earldom,  as  they  would  have  occupied  if  the  attainders  which  impeded 
the  descent  of  the  original  dignity  had  been  reversed.  .  ' 

The  favour  with  which  male  heirs  are  contemplated  by  the  crown  in  all  countries 
is  well  known.  It  is  only  necessary  to  travel  to  .Scotland  for  numerous  exam])les  of 
grants  to  heirs  male  general ;  whilst  the  cases  referred  to  by  Mr.  Pepys,  and  to  which 
1  shall  likewise  advert,  show  that  they  have  existed  also  in  England  in  the  fourteenth, 
fifteenth,  sixteenth,  and  seventeenth  centuries.  The  purport  of  the  arguments  of  the 
Attorney-General  in  the  Annandale  case  was,  that "  the  rule  of  law  is  the  same  whether 
"  applied  to  an  English  or  a  Scotch  peerage ;  and  that  unless  there  be  something  in 
"  the  instrument  itself  to  show  that  the  words  '  heirs  male  '  were  to  have  so  confined 
"  a  construction,  you  cannot  construe  '  heirs  male  '  into  '  heirs  male  of  the  body.'  "  if 
this  were  not  the  case,  the  words  "  of  the  body  "  in  patents  would  be  mere  surplusage  ; 
but  when  it  has  been  ruled  tliat  they  are  of  the  utmost  importance,  it  is  impossible  to 
suppose  that  an  instrument  in  v/hich  they  do  not  occur  can  have  the  same  effect  as 
one  in  which  they  are  inserted. 

The  Lord  Chancellor. — The  Annandale  peerage  [see  5  Bh.  N.  S.  251]  is  a  >Seotch 
case  ;  but  to  show  that  you  can  take  no  benefit  from  that,  you  have  been  just  showing 
that  a  fine  cannot  be  levied  of  a  peerage  in  this  country  in  such  a  manner  as  to  bar 
i.ssue  male  or  to  bar  issue  over,  and  that  an  honour  cannot  be  surrendered  to  the  crown. 
Now  there  is  not  the  least  doubt  that  in  Scotland  an  honour  can  be  surrendered  to 
the  crown,  for  it  has  been  every  day's  practice  ;  it  was  constantly  done  before  the 
Union.  It  used  to  be  surrendered  to  the  crown,  and  granted  out  on  new  enfeoffment : 
and  so  completely  does  it  follow  the  principle  of  land  in  that  country, — so  much  was 
it  considered  as  connected  with  tenure, — that  a  [282]  man  was  a  peer  in  Scotland, 
and  sat  in  parliament,  in  right  of  his  wife, — a  commoner  marrying  a  peeress  sat  and 
voted  in  the  Scottish  parliament,  among  the  greater  barons,  in  right  of  his  wife  ; 
nay,  when  the  wife  died,  he  sat  and  voted  as  tenant  by  the  courtesy.  That  has  never 
been  contended  for  in  modern  times,  except  where  it  was  conceived  the  barony  was 
by  tenure. 

Mr.  Nicolas. — Not  in  modern  times  :  that  occurred  in  former  times,  in  this 
country  also,  repeatedly. 

The  Lord  Chancellor. — It  occurred  in  Scotland  up  to  the  time  of  the  Union  ;  and 
then  it  was  not  stopped  because  the  principle  was  changed,  but  because  the  crown 
was  debarred  by  express  statute  from  creating  fresh  peers  ;  so  that  the  principles 
of  decision  as  to  peerage  cases  in  the  two  countries  are  quite  different. 

Mr.  Nicolas. — I  referred  to  Scotch  peerages,  in  consequence  of  the  desire  which 
one  of  your  Lordships  expressed  to  Mr.  Pepys  that  we  should  not  pass  over  the  Scotch 
cases,*  and  of  the  important  remark  of  a  noble  and  learned  Lord,  "that  whatever 
"  might  be  the  difference  in  the  law  with  respect  to  Scottish  and  English  honours,  yet 
"  if  the  crown  has  the  power  of  creating  a  peer  with  such  a  limitation,  the  same  rides 
"  of  construction  apply  equally  to  both."  t  That  there  are  some  peculiarities  in  the 
law  of  Scottish  dignities  is  true,  but  I  know  of  none  which  justify  the  words  "  heirs 
"  male  "  in  a  patent  of  peerage  in  Scotland  receiving  a  different  construction  from  that 
which  they  bear  in  an  English  patent.  Most  of  the  circumstances  which  a  noble 
Lord  has  pointed  out  as  being  peculiar  to  a  Scotch  peerage,  namely,  surrenders,  re- 
grants,  and  tenancy  by  the  courtesy,  have  frequently  occurred  in  English  peerages 
so  late  as  the  reign  of  Henry  the  Seventh.     The  observation  of  another  noble  Lord,J 

*  See  [5  BH.  N.  S.]  page  250.  t  See  [5  Bli.  N.  S.  250]  page  255. 

+  Lord  Lyndhurst. 
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when  his  Majesty's  Attorney-General,  on  this  point,  "  that  the  rule  of  law  is  the  same 
"  in  both  countries  in  the  construction  of  the  words  '  heirs  male  '  in  a  patent  of  peerage  ; 
"and  that  unless  there  be  something  in  the  instrument  itself  to  show  that  'heirs 
"  male'  was  to  have  so  confined  a  eon-[283]-struetion,  you  cannot  construe  'heirs 
"  male "  into  '  heirs  male  of  the  body,' "  is  deserving  of  the  greatest  attention,  corro- 
borated as  that  opinion  was  by  one  of  the  highest  legal  authorities  in  tliis  country. 
Lord  Eldon,  who  remarked,  on  the  same  occasion,  "  If  there  be  no  j)atent,  then  it  is 
"  to  be  inferred  that  the  limitation  is  to  '  heirs  male  of  the  body  ; '  but  if  the  patetit 
"  itself  appears,  then  you  are  to  decide  by  the  contents  of  the  patent  to  whom  the 
"  dignity  goes." 

It  has  been  argued,  that  a  dignity  cannot  be  granted  to  a  man  and  his  heirs  male, 
because  it  is  laid  down  that,  in  England,  lands  or  tenements  cannot  be  so  granted 
by  the  crown  ;  or,  in  other  words,  that  such  a  patent  of  jieerage  would  be  void.  I 
meet  this  objection  by  repeating,  that  the  dignity  of  the  peerage  is  not  a  tenement 
protected  by  the  statute  "tie  donis  ;"  that  honours  are  not  subject  to  the  law  of 
common  inheritances  :  and  I  advert  to  the  decision  of  this  House  in  the  Purbeck 
case,  in  support  of  my  assertion  ;  whilst  I  refer  to  the  Report  of  tlie  Committees  on 
the  Dignity  of  a  Peer  of  the  Realm,*  for  the  most  conclusive  arguments  to  prove  the 
impossibility  of  honours  being  governed  by  the  same  rules  of  law  as  lands.  But  if  I 
had  to  contend  against  the  opinion  that  this  patent  is  void,  I  would  ask  whether  the 
patent  to  the  Earl  of  Wiltshire,  in  the  reign  of  Richard  the  Second,  under  which  he 
was  summoned  to  and  sat  in  parliament,  be  also  void  ?  whether  the  patent  to  Lord 
Hoo  and  Hastings,  who  sat  in  parliament,  for  several  years,  or  to  Lord  Richmond 
Grey,  who  enjoyed  the  dignity,  and  exercised  the  functions  of  a  peer  of  the  realm  for 
eleven  years,  or  to  Lord  Egremont,  who  for  the  same  length  of  time  held  that  rank, 
and  acted  as  a  peer  in  parliament,  were  only  so  much  waste  parchment  1  Can  it  be 
believed,  even  if  the  law  advisers  of  Queen  Mary  were  so  utterly  unsuited  for  their 
offices  as  to  allow  her  Majesty  to  make  a  useless  and  unmeaning  manifestation  of  her 
favour  to  her  own  kinsman,  and  the  man  upon  whom  she  was  mo.st  desirous  of  con- 
ferring honours,  that  they  had  a  precedent  for  their  folly  in  the  law  officers  of  [284] 
the  crown  in  the  reigns  of  Richard  the  Second  and  Henry  the  Sixth  "l  or  that  their 
ignorance  was  imitated  by  their  successors  of  the  time  of  Charles  the  First,  when  two 
patents  of  peerage  were  granted  containing  not  merely  the  same  words, — the  very 
words  which,  if  that  opinion  be  just,  destroy  the  legal  existence  of  the  instrument.— 
but  a  preamble,  explaining  in  the  fullest  manner  that  those  words  were  intended  to 
do  that  which,  I  submit.  Queen  Mary  and  her  predecessors  designed  by  similar  patents  : 
namely,  to  create  peerages  to  which  the  lieirs  male  collateral  of  the  grantees  should 
succeed  'i 

Before  the  conclusion  of  this  part  of  the  argument,  it  is  necessary  to  remark,  that 
at  the  time  when  three  of  those  peerages  were  granted.  Sir  John  P^ortescue  was  Chief 
Justice  of  England;  and  is  it  to  be  credited  that  three  illegal  patents  would  have 
been  issued  ;  or,  if  this  be  thought  possible,  tliat  the  grantees  woidd  have  been  allowed 
to  exercise  the  functions  of  peers  of  the  realm,  whilst  that  great  lawyer  filled  the  highest 
judicial  office  in  this  country  H  These  patents  are  cited,  moreover,  as  incontro- 
vertible evidence  of  the  right  of  the  crown  to  grant  a  peerage  to  "  heirs  male,"  because 
they  show,  that  from  the  fourteenth  to  the  seventeenth  century,  the  crown  has  re- 
peatedly done  so.  The  royal  prerogative  being  part  of  the  common  law,  its  peculiar 
powers  can  only  be  evinced  by  undisputed  usage.  If,  therefore,  precedents  can  be 
adduced  of  the  creations  of  peerages  to  "  heirs  male  "  before  the  Lovell  case,  thev 
establish  that  the  crown  originally  possessed  the  right  of  making  such  grants  ;  and 
if  the  right  ever  existed,  it  can  only  be  lo.st  by  an  act  of  parliament.  The  Lovell  case 
does  not  seem,  then,  to  bear  upon  the  subject,  even  supposing  that  honours  are  to  be 
governed  by  the  .same  rules  as  lands,  on  the  ground  that  they  are  within  the  statute 
"  de  donis  ;  "  and  to  whatever  weight  that  decision,  in  the  year  1522,  maybe  thought 
entitled  with  respect  to  this  claim,  the  overwhelming  fact  may  be  opposed,  that  the 
crown  made  grants  of  that  nature  more  than  a  century  before,  and  continued  to  do 
so  for  more  than  a  century  after  it  occurred. 

*  See  [5  Bli.  N.  S.]  p.  265.  ~ 

t  The  office  of  Chancellor  was  then  held  by  an  ecclesiastic. 
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[285]  To  suppose,  under  tliesc  circninstances,  that  a  patent  of  ])eerago  to  "  lipirs 
"  male  ''  is  void,  is  impossible  ;  and  as  the  only  authority  by  which  the  sovereign  creates 
dignities  to  "  heirs  male  of  the  body,"  or  with  any  other  limitation,  is  derived  from 
usage,  under  the  designation  of  "  prerogative,"  the  right  to  create  a  peerage  to  "  heirs 
"  male  "  stands  upon  precisely  the  same  grounds,  there  being  many  precedents  for 
the  one  limitation,  as  well  as  for  the  other  ;  whilst,  with  respect  to  the  creation  of 
some  peculiar  estates  in  dignities,  the  legality  of  which  has  never  l)epn  disputed,  the 
precedents  of  patents  to  "  heirs  male  "  are  much  more  ancient  and  numerous.  If, 
then,  the  right  of  the  crown  to  grant  the  patent  under  which  Lord  Courtenay  claims 
depends  upon  u.sage,  that  u.sage  has  been  clearly  established  from  the  reign  of  Eichai'd 
the  Second  ;  and  the  objection,  that  there  can  be  no  such  inhei'itanee  in  lands  m- 
tenements  as  an  estate  to  "  heirs  male,''  is  Tuet  by  ])roving  that  honours  are  not  tene- 
ments within  the  statute  "  de  donis"  and  by  shewing  the  existence  of  peerages  to 
"  heirs  male  "  long  prior  to  the  decision  upon  which  Lord  (!oke  founded  his  dictum, 
that  there  can  be  no  such  estate  in  lands  or  tenements. 

Should  the  validity  of  the  patent  of  the  Earldom  of  Devon  be  conceded,  the  ques- 
tion becomes  simply  one  of  construction  as  to  the  legal  and  technical  import  of  the 
words  "  heirs  male  ;  "  and  I  shall  now  say  a  few  words  upon  the  rule  of  law,  that, 
in  construing  a  grant  from  the  crown,  it  must,  in  case  of  doubt,  be  confined  to  the 
narrowest  limits  of  which  the  words  of  the  instrument,  when  compared  with  the 
context,  will  admit ;  thus  allowing  every  reasonable  presumption  against  the  grantee. 
But  this  rule  of  law  cannot  apply  to  a  grant  in  which  there  is  nothing  ambiguous  or 
obscure,  which  admits  of  only  one  construction,  unless  words  be  added  that  do  not 
occur  in  any  part  of  the  instrument,  and  which,  moreover,  proceeding  not  from  the 
suit  of  the  grantee,  but  "  ex  speciali  gratia,  certa  scienlia,  et  niero  motu  regis,"  is  en- 
titled to  a  liberal  construction.  *  To  such  an  extent,  I  apprehend,  the  rule  cannot 
possibly  be  carried  ;  and  however  much  it  may  operate  against  a  [286]  grantee  in 
the  case  of  confused,  or  contradictory,  or  anomalous  statements  in  a  grant  from  the 
crown,  it  cannot  be  allowed  to  supply  words  which  would  confine  the  descent  of  the 
thing  granted  to  a  distinct  class  of  heirs. 

I  shall  now  advert  to  grants  of  English  peerages  similar  to  that  of  the  Earldom 
of  Devon  ;  and  if  it  can  be  shewn  that  dignities  have  been  conferred  with  a  limitation 
to  "  heirs  male  ;  "  that  there  has  been  an  enjoyment  under  these  grants  ;  and,  above 
all,  if  it  can  be  established  that  the  crown  has  created  a  peerage  to  "  heirs  male." 
which  exists  at  the  present  moment  in  the  person  of  a  member  of  this  hotise,  I 
humbly  submit  that  there  cannot  be  any  hesitation  in  conceding  the  richt  of  Lord 
Courtenay  to  the  honours  of  his  ancestors.  To  prove  that  dignities  have  been  granted 
to  a  man  and  his  "  heirs  male,"  the  case  of  the  Earl  of  Wiltshire,  and  a  few  others, 
that  occurred  before  the  patent  under  which  this  claim  is  made,  will  be  briefly  stated. 

On  the  29th  of  September  1397,  King  Richard  the  Second  made  a  very  large 
promotion  in  the  peerage,  by  creating  five  dukes,  one  marquis,  four  earls,  and  one 
duchess.  The  limitation  to  each  of  these  dignities  was  to  the  grantee  and  the  heirs 
male  of  his  body,  with  two  exceptions,  namely,  of  the  Duchess  of  Norfolk,  who  was 
created  "  for  life,"  and  of  the  Earl  of  Wiltshire,  the  king's  pei'sonal  favourite.  Sir 
William  Scrope,  who  had  a  grant  to  him  and  "  his  heirs  male  for  ever."  That  person 
was  the  eldest  son  of  Richard  Lord  Scrope  of  Bolton,  who  had  been  twice  Chancellor 
of  England  ;  and  if,  as  may  naturally  be  inferred,  the  father  was  privy  to  the  son's 
creation,  the  intention  of  so  peculiar  a  remainder  becomes  the  more  obvious  ;  because 
it  is  impossible  to  suppose  that  a  man  who  had  twice  filled  that  high  office  could  be 
ignorant  of  the  legal  difference  between  a  grant  to  "  heirs  male  "  and  "  heirs  male  of 
"  the  body."  It  is  remarkable  that  Sir  William  Scrope  was  childless,  but  he  had  two 
brothers,  one  of  whom  inherited  the  barony  of  Scrope,  and,  at  the  time  of  the  grant 
of  the  Earldom  ofWiltshire,  had  issue  male,  who,  it  is  presumed,  were  intended  to 
be  included  by  the  designation  of  "  heirs  male  "  of  the  grantee. 

[287]  In  the  26th  of  Henry  the  Sixth.  Sir  Thomas  Hoo  was  created  Baron  Hoo  and 
Hastings,  "  habendum  idem  nomen,  etc.  sibi  et  heredibus  suis  masculis  imperpetuum." 
Sir  Thomas  Grey  was  created  Baron  of  Richmond  Grey  in  the  28th  of  Henry  the 
Sixth,  with  the  same  limitation  ;  and  in  the  next  year,  Sir  Thomas  Percy  was  created 

*  Bl.  Com.  ii.  347.  Finch.  L.  100. 
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Baron  Egremont,  with  a  similar  remainder.  An  annuity  of  £10  was  likewise  given, 
"  habendum  sibi  et  heredibus  suis  masculis  in  perpetuuni ;  "  which  annuity  is  alluded 
to  in  various  records  in  subsequent  years,  and  the  words  are  alwajs  precisely  those 
which  occur  in  the  patent. 

Satisfactory  reasons  can  be  given  why  there  is  no  succession  to  either  of  those 
dignities.  The  Earl  of  Wiltshire  was  attainted.  Lord  Hoo  and  Hastings  died  without 
issue  male  of  his  body  ;  and  a  Sir  Thomas  Hoo,  who  was  probably  his  next  heir  male, 
appears  to  have  been  disqualified,  in  consequence  of  having  committed  an  offence 
against  the  crown.  Lord  Egremont,  according  to  some  authorities,  left  a  son  whose 
legitimacy  is  much  chsputed  :  his  next  heir  male  was  the  Earl  of  Northumberland, 
and  there  is  no  evidence  that  he  assumed  so  comparatively  humble  a  title.  Lord 
Richmond  Grey  was  attainted  in  the  first  of  Edward  the  Fourth.  In  that  year  a 
discretionary  power  was  given  by  parliament  to  the  King  to  allow  or  disallow  any 
title  of  honour  conferred  by  Henry  the  Fourth,  Fifth,  or  Sixth,  which  grants  were 
all  to  be  valid  excepting  in  the  case  of  such  persons  and  "  every  of  them  as  the  King 
'■  reputed  or  considered  to  be  his  rebels  or  enemies  ;  "  *  so  that  a  mere  suspicion  on 
the  pai't  of  [288]  the  crown  enabled  it  to  prevent  the  heirs  of  peers,  who  were  created 
by  the  three  preceding  monarchs,  from  inheriting  their  ancestor's  honours.  The 
baronies  of  Hoo  and  Egremont  were  both  created  by  Henry  the  Sixth  ;  and  supposing 
that  there  were  heirs  male  of  the  body  or  collateral  of  the  grantees,  yet  if  tl»e  loyalty 
of  such  heirs  was  at  all  suspected,  the  King  might  refuse  to  acknowledge  their  right 
to  those  titles — a  fact  which  prevents  an  argument  being  founded  on  there  being 
no  succession  under  the  patents. 

There  are  two  more  cases,  which  occurred  so  lately  as  the  2d  of  Charles  I.,  1627. 
They  are  most  important  to  my  argument,  because  they  state  the  intention  of  the 
crown  ;  and  the  words  of  the  grant  carrying  that  intention  into  effect  are  precisely 
the  words  which  occur  in  this  patent.  The  dignities  created  by  those  patents  exist 
at  the  present  hour  in  a  member  of  your  Lordships'  house,  namely,  the  Earl  of  Cork 
and  Orrery. 

The  first  Earl  of  Cork  was  a  very  distinguished  person,  and  the  crown,  wishing 
to  evince  its  sense  of  his  services,  and  considering,  as  the  patent  states,  that  it  eoidd 
scarcely  augment  his  own  honours,  it  ennobled  his  younger  sons,  Lewis  Boyle,  his  second 
son,  who  was  then  seven  years  of  age,  and  Roger  Boyle,  his  third  son.  After  reciting 
the  services  of  the  father,  the  patent  proceeds  to  state,  that  it  was  the  King's  intention 
not  only  to  grant  the  dignity  of  Baron  of  Bandon  Bridge  to  the  said  Lewis  Boyle  and 
the  heirs  male  of  his  body,  but  also  to  ennoble  him  "  and  other  the  heirs  male  as  well 
"  of  the  body  as  collateral  of  the  said  earl ;  "  and  the  habendum  is  to  the  following 
purport :  "  "To  the  said  Lewis  and  the  heirs  male  of  his  body  [289]  lawfully  begotten 
"  for  ever  ;  and  in  default  of  such  issue,  to  the  heirs  male  of  the  body  of  the  said  Richard 
'■  Earl  of  Cork  ;  and  in  defaidt  of  issue  male  of  the  body  of  the  said  Lewis,  and  of  the 
body  of  the  said  earl,  the  said  dignity  was  to  devolve  on  the  right  heirs  male  of  the 
said  earl  for  ever."  The  patent  then  proceeds  to  create  the  said  Lewis,  Viscount 
Boyle  of  Kynalmeaky,  -with  the  same  limitation.  Roger  Boyle  was  created  Baron 
Broghill,  a  few  months  afterwards,  in  nearly  the  same  words,  and  with  a  similar 

*  After  confirming  all  judicial  proceedings  in  the  reigns  of  Henry  the  Fourth, 
Fifth,  and  Sixth,  the  Commons  prayed — 

"  And  also  that  all  letters  patents  made  by  any  of  the  said  late  pretended  Kings, 
"  to  any  person  or  persons,  of  creation,  insignition,  or  erection,  of  any  of  them,  to 
"  any  estate,  dignity,  or  pre-eminence,  be  to  the  said  person  or  persons,  and  to  such 
"  of  their  heirs  as  been  contained  in  the  said  letters  patents,  of  such  force,  avail,  and 
"  effect,  as  touching  such  creation,  insignition,  or  erection,  as  though  the  same 
"  letters  patents  had  be  made  or  granted  to  any  of  them  by  any  King  right  wisely 
"  reigning  in  this  realm,  and  by  just  title  obtaining  [288]  the  crown  of  the  same  ; 
"  except  the  persons,  and  every  of  them,  which  Ye,  Sovereign  Lord,  repute  and  take 
"  for  your  rebels  or  enemies. 

"  Responsio.  This  article  is  agreed  unto,  as  for  the  creation,  insignition,  or  erec- 
"  tion  ;  and  that  they  so  create,  imsigned,  or  erect  shall  have  new  grants  of  the  King 
"  of  their  annuities,  for  the  sustentation  of  their  estates,  as  it  hath  been  of  old  time 
"  accustomed."     Rolls  of  Parliament,  vol.  v.  p.  489. 
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remainder.  Lewis  Boyle  died  without  issue,  and  his  elder  brother  succeeded  to  his 
honours,  whose  line  failing,  the  descendant  of  Roger  (the  younger  brother)  succeeded 
to  the  dignities  created  to  Lewis  ;  and  those  honours  are  now  vested  in  the  present 
Earl  of  Cork,  as  heir  male  of  the  body  of  Roger,  and  heir  male  collateral  of  Lewis. 
With  these  cases  before  you,  I  submit  that  you  can  come  to  no  other  decision  than 
one  favourable  to  the  Claimant,  unless  your  Lordships  think  fit  to  hold  these  grants 
to  be  absolutely  void. 

The  crown  expressly  states  that  it  designed  to  include  the  collateral  heirs  male 
of  the  Earl  of  Cork  in  the  succession  ;  and  to  give  efi'ect  to  that  intention  what  words 
were  used  ?  why,  the  identical  expression  upon  which  we  rely  in  this  patent,  as  having 
extended  the  estate  in  the  earldom  of  Devon  to  the  collateral  heirs  male  of  the  grantee. 
I  can  conceive  nothing  stronger  than  this.  We  are  here  told,  as  plainly  as  the  crown 
can  speak,  the  import  of  the  words  "  heirs  male  "  in  a  patent  of  peerage  ;  and  if  the 
crown  has  the  power  to  create  what  estate  in  a  peerage  it  thinks  proper,  and  is  wholly 
unshackled  by  the  rules  of  law  which  apply  to  other  inheritances,  then  I  contend, 
that  your  Lordships  are  bound  by  the  interpretation  which  it  here  gives  to  its  own  act. 
Under  these  circumstances,  I  confidently  tru.st  that  the  same  construction  will  be 
given  to  the  words  "  heirs  male  "  in  the  patent  to  the  Earl  of  Devon  as  the  law  advisers 
of  the  crown  gave  to  them  in  the  reign  of  Charles  the  First ;  the  same  construction 
as  thev'  have  received  in  all  the  cases  to  which  1  have  referred  ;  the  construction 
which  it  is  unquestionable  the  crown  intended  to  give  them  ;  which  their  obvious 
and  direct  import  shows  they  ought  to  bear ;  which  will  be  in  [290]  accordance  with 
the  meaning  which  Judge  Paston,*  in  the  time  of  Henry  the  Sixth,  and  Lord  Coke, 
ascribe  to  them  ;  and  with  their  import  in  common  as  well  as  legal  parlance. 

Lord  Wynford. — The  question  with  respect  to  the  Earl  of  Cork  was  never  dis- 
puted ;  it  was  never  discussed.  It  may  be  presumed  that  the  ancestor  of  the  present 
earl  would  not  have  been  permitted  to  assume  the  rights  of  earl  if  he  had  not  been 
entitled  by  law. 

Mr.  Nicolas. — Certainly  not ;  but  the  title  was  assumed  by  the  descendant  of 
the  elder  brother  of  Lewis.  1  have  a  note  of  the  style  under  which  he  was  proclaimed 
on  his  being  elected  a  knight  of  the  garter,  in  which  these  titles  occur.  That  is  an 
authority  no  higher  than  the  herald's,  but  the  heralds  of  that  day  were  fully  com- 
petent to  form  a  correct  judgment  upon  the  subject.  I  therefore  contend  that  the 
words  in  the  patent  of  Sir  Edward  Courtenay  must  receive  the  same  construction 
as  was  given  to  them  in  the  patents  to  Lewis  and  Roger  Boyle  in  the  time  of  Charles 
the  First.  If  we  are  to  look  beyond  the  patent  for  the  intention  of  the  crown,  that 
intention  is  particularly  manifested,  not  only  by  extending  the  dignity  to  the  heir 
male  of  the  grantee,  but  by  this  fact,  that  although  very  soon  after  the  patent  issued 
to  Sir  Edward  Courtenay  he  became  an  object  of  suspicion,  yet  he  was  restored  in 
blood,  by  which  act  the  succession  was  opened  to  his  collateral  heir  male ;  and  fidl 
effect  was  thus  given  to  that  which  it  is  submitted  was  the  design  of  the  crown  in 
granting  the  patent. 

Lord  Wynford. — You  cannot,  l)y  any  rule  of  law,  look  out  of  a  patent ;  and  you 
cannot  have  a  .stronger  argument  to  the  point  than  that  which  is  contained  in  the 
patent.  There  is  a  peculiar  privilege  conferred  upon  this  earl,  which  was  rarely 
granted  to  any  other.  We  may  take  the  evidence  arising  from  other  cases,  with  a 
view  to  construe  this  ;  but  we  must,  in  the  construction,  confine  ourselves  to  the 
patent  itself. 

[291]  Mr.  Nicolas. — I  am  aware  of  it,  my  Lord  ;  and  I  sliall  now  anticipate  an  argu- 
ment which  may  be  raised  by  the  Attorney-General,  namely,  that  this  patent  must  have 
originated  in  error.  The  earldom  was  created  to  Sir  Edward  Courtenay  and  his 
heirs  male  for  ever  ;  and  the  patent  goes  on  to  state,  that  the  grantee  and  his  "  heirs 
"  male  "  (using  the  very  same  words  which  occur  before  in  that  patent,  and  the  same 
words  which  occur  in  the  privy  seal  bill,)  shall  enjoy  the  same  precedency  as  any  of 
the  earl's  ancestors  ever  enjoyed.  This  appears  to  ma-'-  out,  that  it  was  intended 
to  restore  the  heirs  male  collateral  of  the  grantee  to  the  honours  which  they  would 
have  enjoyed  but  for  the  attainders.     By  the  exercise  of  the  prerogative  which  the 

*  In  the  case  of  Faringdon,  in  the  11th  of  Henry  VI.  See  [5  Bli.  N.  S.]  page 
2G1. 
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crown  then  possessed,  that  patent  restored  the  dignity,  carrying  back  the  precedency 
beyond  the  date  of  the  instrument,  and  fixing  the  place  which  the  earl  and  his  heirs 
male  were  to  enjoy  in  parUaments  and  all  other  assemblies,  according  to  the  position 
in  which  their  ancestors  originally  stood  ;  a  fact  which  conclusively  shows  the  inten- 
tion of  the  crown. 

There  is  only  one  other  subject  which  remains  to  be  noticed,  and  which  arose 
from  an  observation  of  a  noble  and  learned  Lord.*  It  is  this, — Whether  the  non- 
claim  on  the  part  of  the  collateral  heir  male,  during  the  long  period  which  has  elapsed 
since  the  death  of  Sir  Edward  Courtenay,  can  interfere  with  the  right  of  the  claimant  l 
Such  an  objection  is  wholly  untenable,  for  there  is  no  point  more  clearly  established 
by  your  Lordships  than  that  time  is  not  a  bar  to  a  claim  to  a  peerage  ;  and  instances 
of  claims  to  dignities  after  the  lapse  of  two  hundred,  and,  in  one  case,  of  four  hundred, 
years,!  can  be  cited.  An  attempt  was  indeed  made  to  impede  the  right  of  Lord  Wil- 
ioughby  de  Broke  and  Lord  Berners,  the  one  in  1G94,  the  other  in  1719,  on  that 
ground  ;  but  the  House  overruled  the  objections  ;  and  there  is  a  remarkable  letter 
from  [292]  the  Earl  of  Huntingdon,  in  February,  1(59.5, J  stating  that  he  was  unable 
to  attend,  but  praying  another  peer  to  do  so  for  him,  and  to  use  his  utmost  efforts 
to  resist  that  doctrine.  Lord  Erskine's  eloquent  observations  in  the  Banbury  case  on 
this  subject  are  peculiarly  cogent  and  important.  "  Questions  of  peerage  are  not 
"  fettered  by  the  rules  of  law  that  prescribe  the  limitation  of  actions  ;  and  it  is  one 
"  of  the  brightest  privileges  of  our  order,  that  we  transmit  to  our  descendants  a  title 
"  to  the  honours  we  have  inherited  or  earned,  which  is  incapable  either  of  alienation 
"  or  surrender."  § 

On  concluding  my  address  to  your  Lordships,  I  cannot  refrain  from  expressing 
the  confidence  I  feel,  that  you  will  be  satisfied  that  the  heir  male  of  the  house  of  Court- 
enay is  entitled,  under  the  patent  of  Queen  Mary,  to  the  earldom  of  Devon, — a  dignity 
which  his  ancestors  enjoyed  for  many  centuries,  but  of  which  they  were  deprived 
by  iniquitous  attainders  in  those  unhappy  periods  of  our  history,  when  loyalty  to 
the  king  de  facto  was  visited  by  the  heaviest  penalties  on  the  acces.sion  of  the  king 
de  jure  ;  and  when  neither  purity  of  motives,  nor  adherence  to  the  first  duty  of  a 
subject,  could  protect  the  noblest  and  the  best  of  this  realm  from  being  branded  as 
traitors.  For  these  reasons,  my  Lords,  I  may  be  permitted  to  add.  that  your  decision 
in  favour  of  the  claimant  would  be  no  less  consonant  with  moral  justice  than  with 
legal  principles. 

The  Lord  Chancellor. — Mr.  Attorney-General,  It  is  right  that  you  should  have 
an  opportunity  of  reading  the  evidence,  and  objecting  if  you  should  be  advised  ; 
but  the  main  point  in  this  case  is,  the  construction  of  the  words  "  heredibus  suis 
"  mascidis  in  perpetiuim ;  "  perhaps  you  might  finish  that  argument  now. 

Attorney-General. — I  do  not  apprehend  that  would  save  time.  It  is  not  likely 
that  I  should  have  any  ob-[293]-servations  to  make  on  the  proof  of  facts,  as  they 
appear  quite  satisfactory  ;  but  on  the  point  of  law  there  are  some  remarks  to  be 
made. 

(.3d  March.)  The  Attorney-General. — It  is  my  duty,  on  the  part  of  the  crown, 
to  submit  some  observations  which  have  occurred  to  me  upon  the  subject  of  this 
claim,  and  also  to  crave  your  Lordships' attention  to  some  authorities  which  have 
not  been  (j.uoted  on  the  other  side, and  from  which,  I  must  confess  with  great  reluctance, 
I  cannot  but  persuade  myself  that  your  Lordships  will  discover  that  the  claim  which 
is  now  .«et  up  to  the  earldom  of  Devon  is  not  established,  and  cannot  be  ratified  by 
the  committee. 

Before  I  proceed  to  enter  upon  that  part  of  the  argument,  I  will  take  the  liberty 
of  adverting  to  that  which  has  been  stated  by  my  learned  friends  in  support  of  this 
claim  ;  and  I  think  that  they  have  not  in  more  than  one  instance  brought  before 
your  Lordships  a  case  in  which  a  claim  of  this  sort  has  been  acknowledged.     That 

*  See  [5  Bli.  N.  S.]  page  256. 

t  See  the  "  Report  of  the  Proceedings  on  the  Claim  to  the  Barony  of  L'Isle,"  8vo. 
1829,  pp.  106-108.  and  "  Cruise  on  Dignities,"  p.  167. 

X  Collins's  "  Precedents  of  Baronies  by  Writ,"  pp.  330,  331. 

§  Appendix  to  the  Report  of  the  Proceedings  of  the  House  of  Lords  on  the  Claims 
to  the  Barony  of  Gardner,  by  Denis  le  Marchant,  Esq.,  Barrister  at  Law,  p.  464. 
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single  case  *  is  that  of  the  Irish  peerage  of  Bandon  Bridge,  granted  to  the  noble  family 
of  Boyle,  and  which  appears  to  have  been  enjoyed  by  the  Earl  of  Cork,  together  with 
his  earldom.  That,  1  think,  is  the  only  case  in  which  any  enjoyment  is  proved  to 
have  been  had  under  a  grant  like  the  present,  in  the  manner  now  contended  for, — 
an  enjoyment,  however,  as  was  observed  by  one  of  your  Lordshijis.t  which  under- 
went no  discussion,  and  obtained  no  decision,  on  the  part  of  the  Irish  House  of  Peers. 
The  Earl  of  Cork  was  liimself,  according  to  the  language  of  the  grant,  satiated  with 
honours  ;  his  eldest  son  would  succeed  to  that  earldom  ;  and  to  his  second  son  Lewis, 
then  a  child  of  only  seven  years  of  age,  the  peerage  of  Bandon  Bridge  was  granted. 
He  died  without  issue  ;  and  the  title  devolved  on  his  elder  brother,  the  Earl  of  Cork. 
The  Earl  of  Cork  assumed  the  title  of  Bandon  [294]  Bridge,  and  was  allowed  to 
assume  it.  There  was  no  counter  claim.  There  was  no  disputed  point,  no  con- 
troversy, which  brought  the  matter  in  issue  before  the  House  of  Lords ;  and 
therefore  it  results  in  the  simple  fact,  that  it  being  immaterial  to  his  rank  and 
dignity  whether  he  sat  with  the  superior  title  or  the  inferior,  nobody  thought  it 
worth  while  to  dispute  that  claim,  and  he  was  pernutted  to  pass  as  Lord  Broghill,  as 
well  as  Earl  of  Cork.  I  must  own,  that  being,  as  it  appears  to  me,  the  only  case  in 
point,  or  indeed  at  all  resembling  this,  in  which  any  enjoyment  has  followed  the 
grant,  I  can  hardly  conceive  there  is  a  great  quantity  of  authority  for  the  crown  to 
contend  with. 

1  do  not  wish,  certainly,  to  dispute  the  prerogative  of  the  crown  to  gi'ant  a  peerage 
in  an.y  terms  in  which  the  crown  can  lawfully  grant  an  honour.  No  doubt  the  crown 
has  power  in  any  terms  to  grant  it  ;  and  the  only  question  will  be,  in  each  j)articular 
case,  whether,  according  to  the  sound  construction  of  the  letters  patent,  it  has  in 
point  of  fact  been  so  granted.  Now,  in  the  very  able  argument  of  my  learned  friend 
Mr.  Pepys.  he,  in  the  first  place,  adverted  to  some  anterior  history  of  this  noble  family, 
merely  with  the  object  of  shewing  the  great  probability  of  the  letters  patent  before 
your  Lordships  having  been  intended  to  grant  that  which  is  now  claimed, — 
the  earldom,  in  the  line  in  which  it  is  now  supposed  to  go.  Your  Lordships,  I 
think,  distinctly  held  that  those  former  patents  could  not  be  resorted  to  for  any 
such  purpose.  They  are  undoubtedly  before  you  for  the  legitimate  purpose 
of  making  out  the  pedigree,  and  upon  that  subject  T  am  disposed  to  admit  most 
fully,  and  I  do  admit,  that  upon  the  pedigree  no  doubt  whatever  can  fairly  be 
raised.  The  proof  of  the  descent  of  the  individual  is  clearly  and  satisfactorily 
made  out  :  the  sole  question,  therefore,  is  as  to  the  right  depending  upon  the 
terms  of  the  letters  patent. 

The  very  learned  gentlemen  who  have  preceded  me  on  the  other  side  upon  this 
occasion  have  observed,  that  there  were  several  other  patents  granted  in  the  reign 
of  Richard  the  Second  ;  and  they  draw  a  distinction  between  one  of  those  patents, 
as  I  understand  them,  and,  I  think,  the  other  [295]  seven  or  eight  which  they  suppose 
to  make  strongly  in  favour  of  their  argument.  Those  patents,  I  have  no  doubt, 
were  correctly  .stated  by  my  learned  friend.  Still  I  apprehend  that  there  is  really 
nothing  in  the  argument  by  which  those  patents  are  supposed  to  raise  an  inference 
in  favour  of  the  present  claim.  The  statement  of  their  argument,  as  I  understand 
it,  is  this, — that  Richard  the  Second  granted  to  his  then  favourite.  Sir  William  Scrope, 
the  earldom  of  Wiltshire,  and  that  he  granted,  at  the  same  time,  seven  or  eight  other 
titles,  one  of  them  only  for  life,  the  others  to  the  individuals  named,  and  the  heirs 
male  of  their  bodies  ;  but  the  earldom  of  Wiltshire  was  granted  to  him  and  his  heirs 
male.  Now,  from  the  fact  of  these  difl'erent  grants  being  made  in  one  day.  differing 
in  their  language  from  one  another,  perhaps  I  might  suggest  a  doubt  whether,  in 
point  of  law,  any  argument  can  be  raised.  I  might  question  whether  those  several 
patents  could  be  examined,  for  the  purpose  of  explaining  one  another  ;  because, 
although  the  one  may  have  its  peculiar  language,  and  the  others  may  be  different, 
still  I  am  not  aware  of  any  thing  that  would  take  it  out  of  the  operation  of  the  ordinary 
rule  of  law,  which  prescribes  that  every  record  must  be  judged  of  by  itself,  that  every 
written  document  must  be  taken  as  a  thing  entire  and  complete,  and  that  no  resort 

*  Roger  Boyle,  the  third  son,  was  created  Baron  of  Broghill  shortly  afterwards, 
with  the  same  limitation  {mutatis  mutandis)  as  his  brother  Lewis  Boyle, 
t  Lord  Wvnford. 

324 


DKVON  PEERAGE  CLAIM  [18:31]  V  BLIGH  N.  S. 

can  1)0  had  to  ntlu'r  iloL-umciits  for  the  purpose  of  shewing  tlie  intention  of  those  who 
exet-utod  the  former.  If  there  Ije  many  documents  of  a  certain  period,  whose  uni- 
formity of  hinguage  establishes  so  ordinary  and  so  accustomed  a  course  of  proceeding 
as  to  interpret  the  words  used  ;  and  if  all  parties  accpuesced  in  the  right,  as  claimetl 
under  documents  of  such  a  description  ;  evidence  of  tlie  meaning  at  that  time  assigned 
to  the  words  employed  might,  perliaps,  fairly  arise  from  the  comparison.  But  that 
ground  of  evidence  wholly  fails  in  the  present  case  for  want  of  all  proof  how  any  one 
of  tliose  dignities  was  enjoyed  after  the  life  of  the  original  grantee.  Serope.  Earl 
of  Wiltshire,  as  we  all  know,  forfeited  his  life,  for  treason,  in  the  reign  of  Henry  the 
Fourth,  and  those  coming  after  him  might  have  succeeded  to  the  title  ;  but  whether 
he  [296]  succeeded  or  not  is  a  matter  left  in  entire  doubt.  We  do  not  find  that  his 
issue  *  succeeded  to  that  title,  or  was  ever  called  upon  to  come  into  this  house  by 
virtue  of  it.  I  do  not  deny  that  the  historical  facts  of  these  several  cases  may  properly 
and  reasonably  cast  light  on  the  meaning  of  such  documents,  but  their  history  is 
traced  no  further.  There  is  the  most  complete  absence  of  evidence,  none  with  reference 
to  this  individual  being  produced  ;  and  with  regard  to  all  the  other  persons  who  are 
named  in  these  grants,  the  same  utter  destitution  of  jii'oof  prevails.  There  is,  then, 
really  no  enjoyment  wliatever,  no  exercise  of  rights,  to  illustrate  the  nature  of  the 
grant  intended  to  be  made. 

I  apprehend  that  it  is  nothing  but  enjoyment  and  exercise  of  right  that  can  propnly 
be  taken  into  account  here  ;  and  when  I  am  told  that  some  royal  person  was  advised 
by  his  councillors  to  make  two  different  grants  on  the  same  day,  one  in  one  form  of 
expression  and  one  in  another,  though  I  should  not  be  able,  perhaps,  to  account  for 
that  difference,  it  seems  quite  answer  enough  for  me  to  say,  that  neither  I  nor  those 
who  adduce  it  explain  it  to  your  Lordships'  satisfaction.  It  is  not  to  be  assumed 
that  good  reason  exists  where  none  appears.  Great  errors  may  be  made  ;  bhmders 
or  slips  may  have  entered  into  the  drawing  up  of  these  solemn  documents.  Some 
niotive  must  have  swayed  the  mind  of  him  who  drew  them,  but  a  motive,  perlia])s, 
resting  on  the  principle  of  reason  ;  and  until  it  is  shewn  that  there  is  an  enjoyment 
under  a  series  of  documents  which  justly  raise  the  inference  of  a  general  understanding 
of  the  law  at  that  time  prevailing,  I  apprehend  there  can  be  no  inference  drawn  to 
the  prejudice  of  the  crown,  or  for  extending  the  grant  beyond  the  necessary  meaning 
of  its  words. 

While  there  is  no  evidence  of  enjoyment,  therefore,  [297]  under  any  one  of  these 
grants,  this  case  exhibits  the  remarkable  fact  of  a  long  acquiescence,  from  the  reign 
of  Queen  Mary  to  the  reign  of  the  present  sovereign,  in  the  non-enjoyment  of  the 
dignity.  I  admit  that  it  cannot  operate  as  an  extinguishment  of  right,  nor  as  a  bar 
or  an  estoppel  to  the  claim,  because  I  know,  that  whenever  a  right  to  a  dignity  exists, 
that  right  may  be  evoked  from  the  silence  of  ages  by  the  noble  person  entitled, 
whatever  laches  his  ancestors  may  have  committed.  I  do,  however,  submit, 
that  it  is  the  best  possible  evidence  of  the  opinion  of  the  lawyers  at  that  time,  and 
the  concurrent  opinion  of  all  who  acquiesced  in  an  exclusion  of  so  important  a 
description. 

It  ap]iears,  by  the  ])edigree,  that  the  collateral  heirs  male  of  Sir  Edward  Courtenay 
were  persons  in  a  highly  respectable  station  (jf  life,  fully  competent  to  have  asserted 
their  claim  at  that  time.  Can  it  be  doubted,  that  when  Sir  Edward  Courtenay  ceased 
to  be  Earl  of  Devon,  the  heirs  at  law  (and  we  learn  there  were  four  sisters,  the  daughters 
of  Sir  Hugh  Courtenay,)  would  have  taken  the  best  advice  that  could  possibly  have 
been  obtained, — that  they  would  know  how  this  grant  stood  1  1  have  undoubtedly 
a  right  to  say,  that  when  persons  in  that  station  of  life  refrain  from  making  a  claim, 
the  case  differs  very  materially  from  that  of  jtersons  who  are  in  a  humVile  station, 
and  who  may  never  have  had  their  attention  called  to  the  circumstance  of  their  in- 
heriting noble  blood.  It  was  said  that  it  probably  occurred  in  consequence  of  mistakes 
having  been  made  in  the  published  notes  of  the  grant  of  this  dignity  .;  but  I  am  not 
aware  that  this  has  lieen  stated  in  evidence  before  your  Lordships,  or  that,  if  siich 

*  The  Earl  of  Wiltshire  was  the  eldest  son  of  Richard,  first  Lord  Scrope  of  Bolton, 
and  died  ritd  patris.  without  issue.  On  the  death  of  his  father,  Roger  the  second 
son  succeeded  to  the  barony,  which  was  enjoyed  by  the  heirs  male  of  his  body  for 
numv  generations. 
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proof  had  been  given,  j-our  minds  could  have  been  afi'ected  by  it.  1  think  so,  because 
the  original  document  wovdd  naturally  have  been  referred  to  ;  and  if  any  copy  con- 
tained this  mistake,  it  would  not  be  only  because  the  language  in  this  particular  part 
was  felt  to  be  immaterial,  and  the  party  was  satisfied  that  he  had  no  legal  ground 
upon  which  he  could  establish  the  claim. 

There  is  another  important  fact,  namely,  that  an  ainuiity  granted,  according  to 
a  frequent  custom  of  those  days,  for  the  support  of  this  honour,  and  by  the  same 
letters  patent,  [298]  was  charged  upon  the  customs  of  the  crown,  and  was  to  be  paid 
out  of  that  revenue.  It  was  granted  precisely  in  the  same  words,  or  rather  in  a  .still 
stronger  tone  of  identity, — "  heredibus  masculis  predicHs ; "  the  grant  itself  being 
"  heredibus  masculis.''  It  would  be  a  slight  criticism  on  the  word  "  predictis  "  to 
say,  if  the  "  heredibus  masculis  "  was  to  apply  to  heirs  male,  it  was  unnecessary  to 
introduce  the  word  "  predictis  ;  "  but  that  might  appear  a  trifling  observation,  because 
it  was  not  iinfrequent  to  introduce  tautologous  words  of  reference  where  they  might 
not  be  necessary  ;  but  your  Lordships  will  not  forget,  that  at  that  time  the  customs 
were  hereditary  in  the  crown,  and  that  by  the  charge  of  an  annuity  upon  the  customs, 
the  crown  might  part  with  any  interest  as  large  as  it  possessed,  I  will  take  the  liberty 
of  drawing  your  attention  to  the  charter  of  the  25th  of  Edward  I.,  in  which  the  king, 
making  a  grant  to  the  commonalty,  uses  this  expression  ;  "  saving  to  us  and  our 
heirs  the  custom  of  wools,  skins,  and  leather,  granted  before  by  the  communalty 
"  aforesaid."  It  is,  therefore,  precisely  the  same  thing  (though  it  may  simplify  the 
consideration)  if  it  were  granted  to  be  an  annuity  out  of  the  demesne  land  of  the 
crown,  permanently  to  the  heirs  male  of  the  grantee  of  the  dignity.  Now  is  not  that 
a  clear  exposition,  and  a  true  documentary  exposition,  of  the  writing  here  interpreted 
before  your  Lordships  'I  "  Heredibus  masculis  "  must  mean  some  particular  set  of 
"  heredes  masculos."  The  annuity  is  granted  clearly  to  heirs  male  of  the  body  only  ; 
therefore  I  think  it  is  no  illegitimate  argument,  that  the  dignity  was  intended  to  be 
no  more  extended  than  the  annuity.  The  persons  using  the  language  were  competent 
to  understand  the  legal  effect  of  the  language  they  employed  ;  they  must  have  known 
the  annuity  was  so  granted  :  it  would  follow,  therefore,  that  the  dignity  was  to  go 
where  the  annuity  went. 

Lord  Wynford. — Have  you  any  authority  for  holding  that  the  grant  of  an  annuity 
from  the  customs  would  be  within  the  statute  "  de  donis  1  " 

The  Attorney-General. — I  am  not  aware  of  any  authority  of  that  description  ; 
but  I  think  I  can  prove  by  that  statute  [299]  that  tlie  customs  were  hereditary  in 
the  crown.  There  have  been  many  arguments  raised  on  the  statute  "  de  donis ; " 
and  there  would  be  a  great  doubt  whether  that  statute  can  be  considered  applicable 
at  all,  that  is,  with  a  view  to  the  alienation  of  dignities,  which  I  hold  to  be  completely 
incompetent  by  the  law  of  England.  The  words  of  that  grant  are  these  :  "  Habendum 
"  et  tenendum  nomen  statum  stilum  titulum  honorem  et  dignitatem  comitis  Devonie 
"  predicte  cum  omnibfts  et  singulis  preeminenciis  honoribus  et  ceteris  quibuscunque 
"  hujusmodi  statui  comitis  Devonie  pertinentibus  sive  spectantibus  prefato  Edwardo 
"  et  heredibus  suis  masculis  iniperpetuum  Et  ulterius  de  uberiori  gratia  nostra  volumus 
"  et  per  presentes  concedimus  prefato  nunc  comiti  quod  idem  comes  et  heredes  sui 
"  masculi  habeant  teneant  gaudeant  et  possideant  tain  in  omnibus  et  singulis  parlia- 
"  mentis  nostris  imposterum  tenendis  quani  in  omnibus  et  singulis  aliis  locis  quibus- 
"  cunque  tales  et  hujusmodi  preeminenciam  dignitatem  statum  honorem  et  loca  in 
"  omnibus  quales  aliquis  antecessorum  dicti  nunc  comitis  antehac  conies  Devonie 
"  existens  habuit  tenuit  aut  gavisus  fuit."  Then  it  goes  on  to  say,  "  Et  quia  crescente 
"  status  celsitudine  ex  consequent!  necessario  crescunt  sumptus  et  onera  grandiora 
"  et  ut  idem  comes  melius  decencius  et  honorificencius  statum  predicti  comitis  Devonie 
"  ac  onera  ipsius  comitis  incimibentia  manutenere  et  sustentare  valeat  de  uberiori 
"  gratia  nostra  dedimus  et  concessimus  ac  per  presentes  damns  et  concedimus  pro 
"  nobis  et  lieredibus  nostris  prefato  comiti  et  heredibus  suis  predictis  viginti  libras 
"  annuas  legalis  monete  Anglie  habendum  et  percipiendum  annuatim  sibi  et  heredibus 
"  suis  predictis  iniperpetuum  de  parva  custuma  nostra  infra  portinii  nostrum  London! 
"  per  manus  custumariorum  sive  collectorum  custume  predicte  pro  tempore  exist- 
"  entium  ad  festa  Sancti  Michaelis  Archangel!  et  Pasche  per  equales  portiones  solvendas 
"  Eo  quod  expressa  niencio,"  etc.  Therefore  the  language  is  clearly  such  with  respect 
to  the  two  grants  as  to  found  the  argument  I  have  submitted,  that  a  grant  out  of 
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the  customs  or  the  hereditary  revenues  [300]  would  be  a  grant  to  a  person  and  the 
heirs  of  his  body,  where  the  expression  was  "  the  heirs  male." 

The  Lord  Chancellor. — That,  it  will  be  said,  admits  of  two  answers ;  first,  that 
this  would  be  a  grant  of  this  annuity  to  the  heirs  male  general ;  that  these  words 
would  give  it  to  the  heirs  male  general,  to  whom  the  former  part  of  the  grant  had 
been  made,  without  words  of  limitation,  if  that  is  possible  in  law.  If  that  is 
impossible  in  law,  then  that  the  construction  is,  that  the  grant  of  the  honour, 
(because  the  honour  may  go  to  heirs  male  general,)  is  a  grant  to  the  heirs  male 
general  without  limitation  ;  and  that  the  grant  of  the  twenty  pounds  out  of  the 
petty  customs,  for  the  sustentation  of  the  said  honour,  is  a  grant  to  effect  that 
object  as  far  as  the  law  will  allow  the  king  so  to  grant  it ;  for  example,  I  may 
hold  an  honour  in  perpetuity,  and  which  cannot  be  barred  by  fine  and  recovery. 
I  have  only  one  mode  of  surrendering  an  estate  to  the  same  uses  as  an  honour, 
because  by  law  I  may  not  create  a  perpetuity  in  that  way.  There  is  only  one 
means  of  doing  it,  which  is,  by  granting  the  land,  with  reversion  in  the  crown, 
which  creates  the  only  perpetuity  known  in  our  law,  if  it  is  not  done  covenously. 
But  supposing  I,  an  individual,  who  have  no  riglit  to  claim  a  perpetuity,  but  can 
claim  that  which  is  incident  to  fine  and  recovery,  obtain  a  grant  for  my  son  or  my 
nephew,  and  I  wish  to  endow  him  with  a  real  estate  :  the  crown  has  granted  a  title 
by  way  of  perpetuity  ;  I  can  give  the  estate  only  subject  to  fine  and  recovery.  I 
give  it  so  far  as  the  law  will  allow  me,  subject  to  the  nature  of  the  estate.  So,  supposing 
the  argument  to  be  right,  the  heirs  male  may  take  the  honour  without  the  words 
of  limitation.  The  crown  intended  the  honour  should  be  endowed  with  the  annuity, 
it  therefore  grants  an  annuity  generahy  to  the  heirs  male,  to  whom  the  honour  would 
go  ;  but  the  law  interferes,  and  will  not  allow  a  new  kind  of  estate,  namely,  an  annuity, 
to  go  to  the  heirs  male  whatsoever  ;  therefore  the  whole  effect  of  the  grant  would 
be,  that  the  crown  would  give  it  to  sustain  the  title  as  far  as  the  law  would  allow. 

Lord  Wynford. — Have  you  found  any  instance  of  the  [301]  grantee  of  an  annuity 
of  this  description  applying  to  the  Exchequer  to  get  the  annuity  paid  ? 

The  Attorney-General. — Very  probably,  such  apphcations  were  made  in  olden 
times  ;  but  I  do  not  know  of  any  instance. 

The  Lord  Chancellor. — There  is  one  instance  in  more  modern  times  of  such  a  grant : 
the  late  Duke  of  Richmond  was  in  possession  of  a  grant  from  Charles  the  Second  of  a 
payment  out  of  coals  brought  into  the  river. 

The  Attorney-General. — And  the  Ormond  family  in  Ireland,  of  the  butlerage  of 
wines.  I  do  not  mean,  by  a  reference  to  this  part  of  the  patent,  to  put  this  as  decisive  ; 
but  if  it  turns  out,  on  inquiry,  that  this  grant  of  the  annuity  is  a  grant  to  the  heirs 
male  of  the  body,  then  the  circumstance  of  the  annuity  being  so  granted  raises  the 
argument  I  have  ventured  to  ajjply  ;  and  I  do  not  now  take  notice  of  the  other  branch 
of  the  argument,  because  I  shall  enter  upon  that  separately. 

1  would  farther  observe,  that  supposing  there  is  any  mistake  in  point  of  law,  and 
that  the  grant  of  the  annuity  was  only  a  valeai  quantum  grant,  if  I  may  so  express 
it,  with  a  consciousness  that  the  law  would  not  permit  it  to  go  in  the  same  line  as  the 
honour  — • — 

The  Lord  Chancellor. — I  would  not  put  it,  that  it  was  a  mistake,  but  that  the  crown 
knew,  when  it  was  granting  the  honour,  that  it  was  granting  it  with  the  generality  ; 
and  that  it  knew,  when  granting  the  annuity,  that  it  was  granting  it  subject  to  those 
incidents  which  applied  to  land. 

The  Attorney-General. — I  did  not  intend  to  use  the  word  mistake  :  but  supposing 
that  the  crown  had  that  intention,  there  were  learned  men  in  those  days  advising 
the  crown  in  regard  to  its  legal  proceedings,  who  were  perfectly  competent  to  put 
it  in  a  right  course ;  and  they  would  have  taken  care,  I  sliould  think,  not  to  raise  an 
inference  which  would  allow  of  doubt.  I  cannot  help  thinking  that  those  very  great 
lawyers  who  were  living  in  the  days  of  the  Tudors  would  not  have  left  it  doubtful 
whether  the  crown  was  doing  an  illegal  act ;  and  if  there  had  been  such  an  intention, 
going  a  certain  way  with  [302]  regard  to  the  one.  and  only  a  certain  way  with  regard 
to  the  other,  those  very  learned  men  would,  I  think,  have  taken  care  that  there  should 
not  be  a  different  effect  produced  by  words  which,  in  respect  of  the  two  ditt'erent 
subject-matters,  would  have  such  a  diff'erent  operation.  This  leads  to  another  observa- 
tion :  if  there  had  been  an  intention  to  grant  to  all  the  heirs  male  of  Hugh  Earl  of 
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Devon,  the  first  carl  of  that  iiaiiie,  there  could  be  no  difficulty  of  declni'ing  that  inten 
tion,  and  setting  it  out  clearly  in  the  lettei-s  patent ;  instead  of  which,  it  is  always 
referred  to  Edward  as  the  stock  and  the  heirs  male  of  that  Edward. 

In  the  inquisition  post  mortem  on  the  death  of  the  Earl  of  Devon,  from  whom 
the  noble  Viscount  claims  his  dignity,  there  occurs  a  reference  to  this  very  grant  itself. 
I  find  stated,  as  a  part  of  tlie  property  of  which  that  noble  earl  died  seised,  "  Ac  de 
et  in  predicto  prato  in  Colyton  predicto  vocato  The  Parke  Meadowe  predicto  necnon 
de  et  in  omnibus  et  singulis  predictis  honorihus  castris  dominijs  manerijs  terris 
tenementis  hundredis  redditibus  feodis  stannarijs  advocationibus  et  hereditatibus 
et  ceteris  premissis  omnibus  et  singulis  cum  eorum  pertinenciis  in  forma  predicta 
seisitus  existens  diu  ante  obitum  prefati  nuper  comitis  in  predicta  commissione  nomi- 
nati  videlicet  vicesimo  octavo  die  Septembris  anno  regni  ejusdem  doniine  Regine 
nunc  prime  per  literas  suas  patentes  magno  sigillo  suo  Anglic  sigillatas  datas  apud 
Turrim  Londinensis  eodem  vicesimo  octavo  die  Septembris  predicto  anno  regni  eju--^- 
dem  domine  Eegine  primo  et  jurat-is  predictis  super  captionem  hujus  incpiisitionis 
sub  eodem  magno  sigillo  Anglic  ostensas  ad  huinilem  petitionem  predicti  nuper 
comitis  in  commissione  predicta  superius  nominati  et  ad  dignitatis  et  gradus  sui 
meliorem  sustentationem  de  gratia  sua  speciali  ac  ex  certa  sciencia  et  mero  inotu 
suis  dedit  et  concessit  eidemEdwardo  nuper  comiti  per  nomen  charissimi  consanguinei 
ipsius  domine  Regine  Edwardi  Courtney  militis  comitis  Devonie  filij  Henrici  nuper 
marchionis  Exoiiie  defuncti  omnia  et  singula  predicta  honores  castra  dominia  rnaneria 
terras  tenementa  redditus  advocationes  hundreda  feoda  stannai-ia  ct  heredita-[303]- 
menta  ac  cetera  omnia  premissa  cum  eorum  juribus  membris  et  pertinentiis  qui- 
buseunquc."  Then  it  takes  up  the  whole  of  the  parcels  of  which  he  died  seised. 
(Inter  alia)  "  habendum  tenendum  et  gaudendum  predictum  parcum  de  Colcomb 
predicta  cum  predicta  mansione  in  eodem  parco  et  predicto  prato  in  Coliton  predicta 
vocato  Le  Parke  Meadowe  necnon  predicta  dominia  et  maneria  de  Columpjolm 
Paddebroke  et  Toppesham  predictum  manerium  et  burgum  de  Kenne  predicta 
dominia  et  maneria  de  Vielston  Beamvorthie  Cherubeare  Langdon  North  Forde 
Southe  Alington  et  Skyrydon  ao  predicta  messuagia  terras  tenementa  et  cetera 
premissa  in  Bampton  et  Petershaies  Tyverton  alias  Twyverton  Chulmeleigh  et  Hunti- 
cote  Ilfracomb  Luerleigh  Losernore  Westhorne  et  Newton  Abbott  predictis  necnon 
predicta  opera  stannariorum  vocata  Shelloke  Holeomb  CoUmore  Heathfild  South- 
slade  Dingbridge  Smalcomb  et  Lytelcomb  predicta  ac  predictas  advocationes  pre- 
dictarum  rectoriarum  et  ecclesiarum  de  Kenne  Westogwell  Darlington  Mylton  Dame- 
rell  Stokedamerell  Thoraughleigh  et  Woodleighe  Ac  predictum  servicium  vicesime 
'  partis  unius  feodi  militis  exeuntis  de  predictis  tenementis  predicti  Petri  Carewe 
'  militis  ac  predictum  annualem  redditum  viginti  trium  solidorum  et  sex  denariorum 
'  et  servicia  exeuntia  de  predicto  manerio  de  Chetelhampton  predictmn  annualem 
'  redditum  novem  libraruin  novem  solidorum  septem  denariorum  et  unius  obuli  et 
'  servicia  exeuntia  de  predicto  manerio  et  parco  de  Darlington  predicto  Et  predictum 
'  annualem  redditum  quadraginta  solidorum  et  servicia  exeuntia  de  predicto  manerio 
"  de  Twykebeare  predicta  inter  alia  prefato  Edwardo  nuper  Comiti  Devonie  in  predicta 
commissione  nominato  et  heredibus  de  corpore  suo  legitime  procreatis  et  procreandis." 
So  that  one  of  the  documents  put  in  by  the  Claimant  was  this  grant  of  the  annuity 
out  of  the  customs,  the  customs  being  granted  to  him  and  his  heirs  ;  but  granted, 
among  other  things,  to  the  aforesaid  Edward  the  late  Earl  of  Devon,  named  in  the 
said  commission,  and  to  the  heirs  of  his  body,  lawfully  begotten  and  to  be  begotten. 

[304]  Lord  Wynford. — That  is  nothing  but  a  recital  of  the  former  grant :  it  is 
no  new  grant. 

The  Attorney-General. — The  forfeited  lands  of  Hugh  had  come  to  the  crown  ; 
and  the  crown,  for  the  sustentation  of  the  dignity,  granted  this  land.  To  whom  ? 
Undoubtedly  to  the  grantees  of  the  dignity  :  and  the  crown  describes  who  the  grantees 
of  the  dignity  were,  in  this  language  :  "  Edwardo  nuper  comiti  Devonie  in  predicta 
"  commissione  nominato  et  heredibus  de  corpore  suo  legitime  procreatis  et  procreandis." 
It  really  seems  to  me,  that,  as  far  as  the  authority  of  that  document  can  go,  it  is  con- 
clusive to  shew  the  opinion  of  the  lawyers  of  that  day,  that  it  was  to  him  and  the 
heirs  of  his  body,  begotten  and  to  be  begotten,  that  the  dignity  was  known  to  be  granted. 
I  omitted  one  part,  in  alluding  to  the  circumstances  adverted  to  in  the  Irish  cases. 
The  first  Earl  of  Cork  and  Orrery  had  his  second  son  Lewis  ennobled  ;  and  the  in- 
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tention  there  expressed  was,  that  it  should  go  as  well  to  the  heirs  male  collateral  as 
to  the  heirs  male  of  the  body, — "  tani  de  corpora  quam  a  latere/'  Was  that  the 
intention  here  l  If  so,  why  was  that  not  expressed  ?  It  was  very  easy ;  the  words 
were  at  hand  ;  and  yet  here  it  is,  "  heredibus  suis  masculis,"  without  the  word  "  latere  " 
being  introduced,  and  without,  therefore,  those  particular  words  which  would  extend 
to  collateral  heirs  male ;  and  whicli  would,  therefore,  be  a  limitation  to  the  heirs 
male  of  the  body  only. 

In  the  course  of  a  discussion  of  this  nature,  it  is  impossible  nut  to  make  frequent 
allusion  to  the  very  learned  report  adopted  by  a  committee  of  this  house  on  the  subject 
of  the  peerage.  One  of  the  most  learned  men  who  ever  sat  in  a  court  of  law,  or  in 
this  house,  was  very  instrumental  in  drawing  up  that  report ;  and  one  of  the  principal 
things  he  has  done  is  to  clear  away  certain  doubts  and  delusions  which  existed  upon 
the  state  of  law  in  former  times.  The  supposition,  that  there  must  be  precisely  the 
same  course  of  descent  prescribed  for  a  dignity  and  for  land,  is  one  of  the  first  things 
that  this  report  attempts  to  do  away.  For  this  is  clearly  established,  as  I  think,  by 
[305]  the  authority  laid  down  in  the  work  to  which  one  of  your  Lordships  alluded, — 
the  work  of  Justice  Doddridge, — settled  at  least  by  him,  the  work  being  originally 
composed  by  a  Mr.  Bird,  but  which  Justice  Doddridge  afterwards  looked  over,  and 
gave  to  it  the  advantage  of  his  correction.  The  words  of  Doddridge,  as  given  by  the 
report,  are  these  :  "  If  a  man  be  created  earl  to  him  and  his  heirs,  all  men  do  know, 
"  that  although  he  have  a  fee  simple,  yet  he  cannot  alien  or  give  away  the  inheritance, 
"  because  it  is  a  personal  dignity,  annexed  to  the  posterity,  and  fixed  in  the  blood." — 
"  Upon  this  language  it  may  be  observed,"  says  the  report,  "  that  such  a  grant,  being 
"  confined  to  the  grantee  and  his  posterity,  is,  in  truth,  a  grant  only  to  him  and  the 
"  heirs  of  his  body,  and  therefore  does  not  resemble  a  grant  of  lands  in  fee  simple, 
"  which,  according  to  the  law  of  England,  as  now  long  settled,  would  have  given  the 
"  land  by  descent  to  any  heirs  of  the  grantee  ;  an  observation  which  marks  a  clear 
"  distinction  between  the  grant  of  a  mere  dignity  and  the  grant  of  lands."  Perhaps 
I  may  be  permitted  to  observe  upon  that  distinction  between  the  effect  of  a  grant 
of  a  dignity  and  a  grant  of  lands,  that  all  the  distinction  is  in  favour  of  the  more  limited 
construction  of  the  former,  because  it  is  natural  to  suppose  that  the  whole  estate 
in  the  land  is  intended  to  be  parted  with,  and  there  is  an  estate  in  fee  simple  as  long 
as  that  land  shall  form  a  part  of  this  island  :  but  in  regard  to  a  dignity,  it  begins  only 
in  the  imagination,  if  I  may  so  state  it,  of  the  royal  grantor,  and  lives  in  the  mind 
of  the  noble  grantee.  It  is  a  grant  of  only  so  much  as  the  royal  grantor  was  pleased 
to  grant.  The  dignity  exists  to  the  extent  to  which  it  is  conferred  ;  and  that  mav 
be  a  very  good  reason  for  restricting  the  words  of  the  grant,  but  it  will  be  no  ground 
at  all  for  extending  them  ;  so  that  here  Justice  Doddridge  having  used  the  general 
terms,  that  he  had  a  fee  simple,  those  words  are  qualified  by  the  report,  that  this 
was  only  to  him  and  the  heirs  of  his  body  ;  and  so  the  distinction  upon  that  subject 
is  made  clear. 

There  had  been  some  difficulty  in  finding  what  the  law  [306]  upon  the  subject 
was.  Mr.  Cruise's  treatise  on  Dignities  does  not  state  anj'  rule  of  law  upon  the 
point  ;  and  I  do  not  know  that  it  can  be  found  in  any  book,  until  this  report  came 
out, — the  result  of  all  the  cases,  and  perhaps  the  most  learned  and  most  authoritative 
text-book  upon  that  subject  which  has  ever  been  brought  to  the  notice  of  the  pro- 
fession ;  so  that  when  I  find  this  language  laid  down,  which  seems  to  make  an  end 
of  the  question  ;  for  here  is  a  grant,  not  to  him  and  his  heirs,  but  to  him  and  his  heirs 
male  ;  and  unless  the  addition  of  male,  which  is  plainly  intended  in  a  case  of  this  sort, 
where  there  is  no  exclusion,  should  make  the  grant  more  extensive,  when  certainly 
if  it  means  any  thing,  it  makes  it  less  so,  I  cannot  conceive  why  this  axiom  of  law 
should  not  be  found  applicable  to  this  case.  And  the  words  which  are  to  be  found 
at  page  18.  of  the  Third  General  Report  of  the  Lords'  Committees  on  the  Peerage 
express  that  which  appears  to  me  to  make  it  perfectly  clear  that  this  Claimant  has 
not  established  his  right. 

I  was  surprised  that  the  Oxford  case  *  was  not  cited  by  my  learned  friend.  In 
the  latter  part  of  the  reign  of  James  the  First,  a  question  arose  as  to  the  earldom  of 
Oxford,  granted  to  Aubrey  de  Vere,  and  also  as  to  the  dignity  of  the  office  of  high 

*  See  Sir  W.  Jones's  Report,  and  Cruise  on  Dignities,  and  Collins's  Precedents. 
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chamberlain  of  England.  Lord  Willoughby  de  Eresby  claimed  tlic  cliaiuberlainship 
of  England,  as  well  as  the  peerage  ;  and  he  established  his  claim  to  be  chamberlain. 
becaiLse  he  was  next  heir  of  tlip  whole  blood  to  the  last  possessor  of  the  office.  Robert 
de  Vere,  Earl  of  O.xford,  the  heir  male  of  the  body  of  the  first  grantee,  also  claimed  it  ; 
but  he  failed  in  establishing  his  claim  to  the  chamberlainship,  because  he  was  not 
heir  general  ;  but  he  succeeded  in  establishing  his  claim  to  the  peerage,  because  he 
was  heir  male  of  the  body  of  the  first  grantee.  Then,  surely,  any  person  wlio  is  in 
the  situation  of  heir  general  does  not  therefore  fall  within  the  terms  of  such  a  grant, 
which  are  precisely  the  same.  The  grant  was  "  heredibus  masculis  "  in  that  case, 
as  it  is  in  this.  Sir  [307]  William  Jones  in  his  report  says,  "  This  ensuing  report 
"  in  parhament  I  received  from  the  then  lord  chief  justice."  Mr.  Cruise;  in  his  learned 
work,  gives  several  expressions  used  by  Chief  Justice  Crewe,  which  are  not  given  in 
this  report,  in  which  he  expresses  much  feeling  on  the  dignity  of  peerage,  connected 
with  a  great  veneration  for  antiquity  ;  and  there  are  other  circmnstances  giving 
remarkable  solemnity  and  interest  to  the  judgment  then  given  by  Lord  Chief  Justice 
Crewe.  These  facts  do  not  appear  in  Sir  William  Jones's  report,  who  only  states, 
at  page  96.,  the  humble  petition  of  Lord  Willoughby  de  Eresby  ;  and  the  petition 
of  Robert  Vere,  Earl  of  Oxford,  is  set  out.  He  then  proceeds  to  give  the  petition 
of  William  Earl  of  Derby  and  the  lady  Elizabeth  his  wife,  claiming  the  office  of  gi'cat 
chamberlain  of  England,  in  virtue  of  the  connection  of  Lady  Elizabeth  with  the  family, 
which  it  is  not  necessary  to  refer  to  here.  That  is  followed  by  "  the  resolution  de- 
'■  livered  by  Crewe,  chief  justice,  in  parliament,  concerning  the  earldom  of  Oxford  : 
"  Walter,  chief  baron,  Doddridge  and  Yelverton,  justices,  and  Trevor,  baron,  advising 
■'  with  him  together  therein."  This  case  consisted  of  many  parts  :  I  need  not  go 
into  all  of  them,  because  some  observations  have  no  particular  application  here.  He 
savs.  "  Robert  de  Vere,  Duke  of  Irelatid  and  Earl  of  Oxford,  was,  as  the  case  is  put 
"  by  the  Lord  Willoughby's  counsell,  undecimo  of  Richard  the  .Second,  by  judgment 
"  upon  an  appeal  in  parliament,  adjudged  to  forfeit  all  his  castles,  seigniories,  lands, 
"  tenements,  franchises,  liberties,  and  all  the  possessions  he  had  when  the  apjieal 
"  began,  in  the  10th  of  Ric.  TL,  saving  rights  of  entail,"  etc.  :  and  on  the  Kith  he  had 
a  regrant.  It  appears,  that  in  the  16th  of  Ric.  II.,  "Sir  Aubrey  de  Vere  shewed 
'■  intayles  of  land,  but  none  of  the  dignity  ;  yet  the  King  graciously,  for  that  they 
"  had  been  earls  of  ancient  times,  and  being  willing  the  estate  and  name  of  the  Earl 
"  of  Oxford  (though  it  were  so  that  thej'  were  forfeited  by  the  judgment)  should  not 
"  cease,  but  should  continue  in  future  time,  to  the  honour  of  the  kings  of  this  realm, 
"  hath  restored.  gi\cn,  and  granted,  by  assent  of  parliament,  to  Aubrey  de  Vere  and 
"  his  heirs  males  [308]  for  ever,  the  estate  and  honour  of  Earl  of  Oxford.  And  in 
"  full  parliament  he  took  his  ancient  place,  and  did  his  homage."  Now,  there  are 
the  very  terms  of  this  grant, — "  heredibus  masculis  suis  in  perpetuum."  If  those 
words  imported  a  gi"uit  to  the  heirs  male  general,  the  heirs  male  general  would  have 
remained  entitled  by  virtue  of  this  grant  ;  but  it  was  found  by  the  judges,  that  the 
grant  was  to  the  heirs  male  of  the  body  of  the  first  Earl  of  Oxford,  and  in  that 
character. 

Lord  Wynford. — There  were  heirs  male  of  the  body. 

The  Attorney-General. — The  heir  male  general  must  have  been  the  nearest.  I 
do  not  find  the  pedigree  stated  ;  but  the  only  way  in  which  the  heir  male  general 
could  be  the  heir  male  of  the  body  would  be  by  the  intervention  of  some  daughter. 
One  (juestion  was,  whether  it  was  an  ordinance  or  an  act  of  parliament  1  and  they 
found  that  it  could  not  be  held  to  be  a  mere  ordinance,  because  it  had  been  acted  upon 
in  various  ways  ;  but  I  do  not  find  any  distinction  taken  between  the  construction 
to  be  put  upon  an  act  of  parliament  and  a  patent  creating  a.  peei-age. 

Mr.  Pepys. — One  party  there  was  heir  male,  and  the  other  heir  general. 

The  Attorney-General. — If  there  is  any  distinction  between  a  grant  by  parliament 
;ind  a  grant  by  the  crown,  it  is,  I  apprehend,  in  favour  of  the  heir  general.  It  is  in- 
(|uired,  whether  it  is  an  ordinance  or  an  act  of  parliament  1  It  is  said,  "  In  the  case 
"  in  question,  the  earldom  is  given,  granted,  and  restored,  by  assent  of  parliament, 
"  to  Aubrey  de  Vere  and  his  heirs  male  for  ever  ;  which  is  a  special  limitation  to  the 
"  males  by  parliament,  and  out  of  the  ordinary  rules  of  law,  for  the  limitation  sub- 
"  sists  by  parliament.  He  did  homage  to  the  King,  and  was  placed  by  his  peers  '  in 
"  '  pleno  parliamento,'  even  in  the  same  parliament, — 'per  assensum  parliament!,' 
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"  inasnnich  ;is  liy  the  assent  of  the  king,  lords,  and  conunons  :  "  and  so  on.  'I'hrn 
"  the  charter  of  the  earldom  is  but  an  exeniplifieution.  and  of  that  nature,  it  is  tofiilem 
"  verbis  of  the  act.  The  charter  is  dated  after  the  parliament  ended  :  for  it  is  dated 
"  the  r2th  of  Febrnar}',  two  days  after  the  end  ;  but  the  Earl  sate  as  earl  in  tin-  [309] 
"  pai'liament  of  1 G  Ric.  II,,  before  the  charter  was  dated  ;  ergo,  not  earl  by  tlic  charter, 
"  but  by  the  act  of  16  Ric.  II.,  and  earl  without  summons.  If  an  ordinance  only 
'"  be  entered  in  the  parliament  roll,  and  it  hath  the  reputation  and  use  of  an  act  of 
"  parliament,  that  makes  it  an  act  of  parliament."  Now,  if  there  can  be  any  di.stinction 
between  an  act  of  parliament  and  another  document,  the  act  of  parliament  will  have 
more  force,  and  be  taken  to  be  more  extensive,  according  to  the  terms  of  it. 

The  grant  of  the  crown,  by  the  construction  put  upon  it,  was,  that  heirs  male 
meant  heirs  male  of  the  body  ;  and  that  the  descent  to  Lord  Willoughby,  as  heir 
general,  though  it  gave  him  the  office  of  chamberlain,  could  not  give  him  a  right 
to  sit  in  the  House  of  Peers  :  and  the  Lord  Chief  Justice  reported  to  the  House,  "  that, 
"  according  to  the  orders  of  '  such  days,'  he  and  his  brethren  have  again  considered 
"  of  the  title  unto  the  office  of  lord  great  chamberlain,  and  that  three  of  them  are 
"  of  one  mind,  and  two  of  them  of  another  ;  wherefore  they  are  ready  to  deliver  their 
"  opinions  severally,  and  their  reasons  for  the  same."  Whereupon  Mr.  Baron  Trevor 
began,  and  delivered  his  opinion,  "  that  the  said  office  of  lord  great  chamberlain 
"  doth  of  right  belong  unto  the  Lord  Willoughby  :  and  gave  his  reasons  for  the  same." 
Mr,  Justice  Yelverton  was  of  the  same  opinion,  "  that  it  belonged  to  Lord  Willoughby, 
"  as  heir  general  unto  Henry  last  Earl  of  Oxford,  deceased."  Mr.  Justice  Doddridge 
thought  "  that  the  office  is  descended,  and  doth  belong  unto  the  heir  general  of  Henry 
■■  the  last  Earl  of  Oxford,  deceased  ;  and  gave  his  reasons  for  the  same."  The  Lord 
t'hief  Justice  delivered  his  opinion,  "  that  the  office  of  lord  great  chamberlain  of  Eng- 
"  land  is  descended,  and  ought  to  belong,  >into  the  heir  male  of  Henry  the  last  Earl 
"  of  Oxford,  viz.  unto  Robert  de  Vere,  the  last  Earl  of  Oxford  :  "  and  gave  his  reasons 
for  the  same.  The  Lord  Chief  Baron  agreed,  "  that  the  office  is  descended,  and  ought 
"  to  belong  unto  Robert  de  Vere,  now  Earl  of  Oxford,  as  heir  male  unto  Henry  the 
"  last  Ear! of  Oxford,  deceased."  So  that  the  Lord  Willoughby  had  that  [310]  office 
awarded  to  him  :  but  he  had  not  the  title  and  dignity  of  peerage  here. 

I  apprehend  that  that  rule  of  law,  which  is  laid  down  in  the  report  of  the  com- 
mittee of  your  Lordships,  is  sanctioned  by  this  great  case  ;  and  that  it  is  the  result 
of  a  great  deal  of  most  learned  and  sagacious  enquiry  upon  the  whole  subject :  and 
although  some  of  the  points  raised  in  this  case  have  been  matter  of  great  controversy, 
chiefly  owing  to  the  obscurity  of  facts  and  documents,  I  do  not  think  my  learned 
friends  can  show  any  thing  to  militate  against  that  authority,  oi-  to  distinguish  the 
present  case  from  the  rule  to  which  that  case  is  to  he  referred.  I  think  it  was  treated 
as  an  anomaly  :  how  that  which  is  an  anomaly  is  to  prevent  the  particular  word 
applying,  I  do  not  see,  unless  there  is  something  which  makes  one  anomaly  fit  into 
another.  1  take  it  the  general  rule  is,  that  that  which  has  been  decided  will  be 
presumed  to  prevail. 

These  are  the  observations  which  it  has  occurred  to  me  to  submit  in  the  discharge 
of  my  duty  towards  the  crown  ;  the  crown  being  bound  to  see  that  no  person  enters 
this  House  witliout  having  a  legal  aiithority  so  to  do. 

The  Lord  Chancellor. — 1  have  given  great  and  anxious  attention  to  the  able 
arguments  which  have  been  urged  from  the  bar  in  this  case  ;  and,  undoubtedly, 
some  of  tliem  have  turned  upon  points  of  law  which  do  not  arise  in  ordinary  practice. 
Those  matters  are  presented  to  our  minds,  some  of  them  for  the  first  time,  and  all  of 
them,  from  their  importance,  requiring  a  more  mature  deliberation  than  could  be 
given  in  the  course  of  the  argvunent  itself,  and  during  any  short  interval  which 
may  elapse  between  the  argument  and  your  Lordships  making  up  your  mind  upon 
the  repoi't  to  be  made  upon  the  subject.  I  should,  therefore,  merely  stating  my  view 
of  the  importance  of  the  question,  and  the  difficulty  I  feel  in  pronouncing  an  opinion 
on  some  jiarts  of  it,  be  disposed  to  suggest  the  propriety  of  allowing  time  for  considering 
to  what  result  we  shall  come  upon  the- claim  referred  to  us,  and  supported  by  the 
arguments  delivered  at  the  bar. 

[311]  The  question  will  undoubtedly  resolve  itself  entirely  into  a  question  of  law  ; 
for  one  thing  is  agreed  on  all  hands,  the  Attorney-General  conceding  to  the  counsel 
for  the  claimant,  that  the  matter  of  fact  can  hardly  be  said  to  be  in  controversy.     I 
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never  yet  have  seen  any  case  of  pedigree,  either  in  a  question  of  honours  here,  or  a 
question  of  real  property  at  common  kiw,  more  distinctly  made  out  by  evidence  than 
is  the  pedigree  of  the  noble  claimant  of  this  honour.  He  has  undoubtedly  connected 
himseH,  by  evidence  to  which  no  exception  is  offered,  with  the  first  grantee  of  the 
dignity  ;  and  he  has  connected  himself  so  as  to  make  out  that  he  stands  in  the  relation 
of  the  heir  male,  not  of  the  body,  but  heir  male  general,  as  it  is  called  more  distinctly 
in  the  legal  language  of  this  country,  or  heir  male  whatsoever,  as  it  is  called  in  the 
language  of  Scotland ;  the  limitation,  as  regards  honours,  being  a  limitation  to  heirs 
male  :  and,  as  your  Lordships  know,  the  enjoyment  by  no  small  number  of  the  peers 
existing  in  that  part  of  the  United  Kingdom  is  under  grants  to  heirs  male  general 
or  heirs  male  whatsoever. 

The  Attorney-General  is  here  to  protect  the  rights  of  the  crown,  not  as  the  other 
party,  and  the  only  other  party.  If  that  were  the  case,  your  Lordships  must  at  once 
perceive  it  would  be  nugatory  for  the  crown  to  apply  to  us  at  all.  The  crown  is  here 
only  to  protect  its  rights  before  your  Lordships,  and  to  aid  you  in  protecting  your 
own  rights.  The  admission  of  the  Attorney-General  may  raise  an  inference  in  your 
Lordships'  minds,  that  that  will  turn  out  to  be  the  fact :  but  it  is  perfectly  clear  that 
his  appearance  does  by  no  means  shut  out  your  investigation  of  that  point  any  more 
than  of  those  points  on  which  he  has  presented  a  different  view  of  the  case,  or  prevent 
your  coming  to  a  dift'erent  result,  if  you  should  see  fit.  The  crown  refers  the  matter 
to  your  Lordships  to  decide,  and  you  are  to  decide  as  having  an  interest  which  the 
crown  has  not.  Supposing  your  Lordships  shall  take  the  same  view  of  the  evidence 
of  pedigree  which  the  Attorney-General  has  done,  what  will  remain  is  the  question 
of  law  ;  and  that  arises  specially  on  the  construction  of  the  grant  of  Queen  Mary. 
This  being,  in  my  mind,  the  only  point  which  requires  any  [312]  great  degree  of 
consideration.  1  would,  with  your  permission,  and  without  expressing  in  the  least 
my  own  opinion  upon  it,  beg  leave  to  move,  that  the  further  proceeding  in  this  case 
be  adjourned. 

(14th  March.)  The  Lord  Chancellor. — The  case  which  stood  over  for  the  con- 
sideration of  your  Lordships  upon  the  Devon  peerage  is  one  of  great  moment  in  respect 
of  the  rights  claimed,  of  great  importance  to  the  noble  claimant,  and  of  considerable 
importance  to  your  Lordships.  It  is  also  of  much  curiosity  in  an  antiquarian  point 
of  view,  as  matter  of  history,  and  as  touching  the  parliamentary  constitution  of  the 
country  ;  and  it  is  a  case  of  curiosity,  rather  than  of  practical  importance,  in  a  legal 
point  of  view.  I  make  this  remark  without  intending  in  the  least  degree  to  impress 
your  Lordships  with  an  idea  that  you  ought,  on  that  account,  to  give  it  a  less  attentive 
consideration  than  you  otherwise  would  be  disposed  to  do  ;  but  the  fact  undoubtedly 
is,  that  while  many  of  your  Lordships'  decisions  may  be  cited  as  precedents  in  a  variety 
of  other  cases,  and  may  affect  a  great  mass  of  interests,  your  determination  in  this, 
I  will  venture  to  say,  whichever  way  you  shall  see  fit  to  decide,  will  probably  affect 
no  other  case  of  an  honour,  and  certainly  can  affect  no  case  of  land  ; — for  the  principles 
which  govern  this  question  do  not  at  all  apply  to  the  law  of  real  property. 

The  ordinary  limitations  in  a  patent  of  peerage  in  this  part  of  the  United  Kingdom 
are  well  known.  They  are  of  two  descriptions  ;  either  the  honours  are  limited  to 
heirs  male  of  the  body  of  the  original  grantee,  the  first  created  peer,  or  there  is  a  creation 
of  what  has  been  vulgarly  called  a  peerage  in  fee  :  when  I  say  vulgarly,  I  would  be 
understood  to  include  Westminster  Hall,  for  the  same  inaccuracy  has  crept  into  the 
language  of  lawyers.  But  it  is,  properly  speaking,  a  peerage  in  fee  tail  general,  in 
which  the  honour  goes  not  to  the  heir  male  of  the  body,  but  to  the  heirs  general, 
the  female  as  well  as  the  male,  of  the  body  of  the  grantee.  The  most  usual  way,  as 
your  Lordships  know,  of  creating  this  kind  of  peerage  is  by  a  writ  of  sunnnons  to 
parliament,  and  by  a  sitting  in  j)ar-[313]-liament.  Both  summons  and  sitting  must 
concur.  If  a  person  is  called  by  writ,  and  sits,  notwithstanding  it  has  at  different 
times  been  made  a  matter  of  doubt,  yet  since  the  great  case  of  tlie  Barony  of  Clifton, 
decided  by  this  House,  it  may  be  taken  as  quite  clear  in  law,  that  such  summons  and 
sitting  constitute  a  descendable  barony  in  fee,  or  rather  in  fee  tail,  and  that  the  honour 
so  created  goes  to  the  heirs  general  of  the  body,  subject  to  abeyance  where  it  descends 
upon  coparceners.  I  do  not  by  any  means  intend  to  state  this  as  the  only  mode  in 
which  such  baronies  may  be  created,  because  the  crown  has,  undeniably,  the  power 
of  granting  a  peerage  by  patent,  the  terms  of  which  shall  confer  the  right  on  the  heir 
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female  as  well  as  the  heir  male  of  the  body  of  the  original  grantee.  The  more  ordinary 
limitation,  as  your  Lordships  are  well  aware,  is  to  the  heirs  male  of  the  liody,  lawfully 
begotten. 

To  the  peerage  in  other  parts  of  the  United  Kingdom  (I  allude  more  particularly 
to  Scotland)  the  same  observation  is  not  applicable:  for  there  a  very  ordinary  form  of 
grant  is  not  to  heirs  male  of  the  body,  or  to  heirs  of  the  body  male  and  female,  but,  in 
the  language  of  the  Scottish  law,  to  the  heirs  whatsoever,  "  hseredibus  quibuscunque ;  " 
more  frequently  "  hseredibus  maseuHs  quibuscunque,"  the  heirs  general  or  the  heirs 
male  general  of  the  first  taker  ;  the  same  language  in  the  law  prevailing  with  respect 
to  real  property  and  to  honours.  The  Scotch  law  touching  honours  is  probably  the 
same  as  our  most  ancient  law  in  this  country  ;  though  that  law  differs  from  ours 
in  this  respect,  that  what  has  here  undergone  many  important  changes  in  the  course 
of  ages,  remains  there  in  viridi  ohsermntici  up  to  the  very  period  of  the  Union  ;  and 
that  winch  was  Parliamentary  law  in  the  reign  of  Queen  Anne  is  the  law  regulating 
honours  in  that  part  of  the  United  Kingdom  to  this  day  ;  so  that  it  is  a  limitation 
under  which  some  of  your  Lordships  sit  by  election,  and  under  which  others,  not 
having  seats  in  your  Lordships'  House,  enjoy  their  honours  and  the  right  of  electing 
representative  peers  at  the  present  day.  In  this  way,  by  such  form  of  words  and  to 
such  line  of  heirs,  have  these  honours  been  granted,  [314]  surrendered,  and  after- 
wards granted  out  again,  to  different  series  of  heirs,  according  to  the  forms  of  con- 
veyance usual  in  the  case  of  real  property  as  well  as  dignities  in  that  part  of  the  kingdom. 
In  all  such  cases  the  heirs  general,  that  is,  collateral  as  well  as  direct,  succeed  to  the 
titles  and  to  the  landed  property  ;  sometimes  the  females  as  well  as  the  males,  and 
in  that  case  the  eldest  alone  of  several  coparceners  ;  or,  as  it  is  called,  the  eldest 
daughter  without  division  ;  but  more  frequently  the  males  alone. 

That  this  kind  of  limitation  is  no  novelty  in  England,  that  it  was  at  one  time  a 
limitation  well  known  in  our  practice,  I  think  may  be  stated  as  a  proposition  of  fact 
clearly  established  by  the  cases  to  which  we  have  been  referred  at  your  Lordships' 
bar,  and  by  one  or  two  other  cases,  still  more  remarkable,  which  Mr.  Attorney-General 
referred  to  in  his  argument  against  the  claim,  having  by  an  oversight  only  partially 
cited  them  ;  whereas,  when  closely  examined,  they  furnish  the  strongest  authority 
in  the  way  of  precedent  to  support  the  argument  of  the  claimant. 

We  may  take  it  for  granted,  without  going  farther  than  referring  to  the  passage 
in  history  referred  to  by  the  learned  counsel,  that  there  was  a  creation  in  the  twenty- 
first  of  Richard  the  Second  of  certain  peers,  nine  in  number,  whose  honours  were 
with  remainder  to  the  heirs  of  the  body,  all  excepting  that  of  Scrope  Earl  of  Wiltshire, 
who  was  highly  in  the  favour  of  the  monarch,  and  sat  in  parliament  on  that  creation 
once  and  again,  and  in  whose  case  the  limitation  was  to  "  heirs  male  "  general,  col- 
lateral as  well  as  of  the  body.  Hence  it  appears  that  this  was  a  limitation,  which, 
though  not  usual,  was  by  no  means  unknown  in  our  parliamentary  and  constitutional 
history.  Upon  examining  the  patent  of  Scrope's  peerage,  in  order  to  ascertain  that 
there  was  no  clerical  error  by  omitting  certain  words  of  limitation  in  copying  out 
or  ingrossing  that  instrument,  it  appeared,  most  satisfactorily,  that  no  omission  could 
account  for  the  diversity,  the  form  of  the  clause  being  quite  peculiar  to  that  creation, 
and  distinguishing  it  from  all  the  other  eight  as  plainly  as  Scrope  was  distinguished 
from  the  other  grantees  by  the  superior  favour  of  his  sovereign. 

[315]  The  question  here  is  upon  the  construction  of  a  limitation  of  this  descrip- 
tion ;  and  I  will  preface  with  some  historical  remarks  the  few  observations  I  am  about 
to  submit  to  your  Lordships  as  the  ground  of  the  opinion  I  have  come  to,  after  very 
great  consideration,  and  after  some  little  hesitation,  on  the  conflicting  authorities 
to  which  I  am  about  also  to  call  your  attention.  This  hesitation  is  the  reasoii  why 
I  premise  these  historical  remarks. 

I  feel  it  necessary  to  say  only  one  word  upon  the  question  of  fact.  It  is  admitted 
on  all  hands,  candidly  and  explicitly  admitted  on  the  part  of  the  crown,  that  a 
plainer  proof  of  pedigree,  a  more  conclusive  case  in  point  of  fact,  never  was  presented 
to  your  Lordships'  bar  or  to  any  court.  The  present  claimant  is  to  be  taken,  then, 
as  most  clearly  connected  with  the  grantee  in  the  reign  of  Queen  Mary,  and  as  his 
heir  male  collateral ;  not  the  heir  male  of  the  body,  but  the  heir  male,  or  heir  male 
general,  of  the  grantee. 

The  question  then,  is,  whether  or  not  he  has  a  right  to  take  this  honour,  granted 
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to  his  ancestor,  or  rather  liis  cousin  in  law,  as  his  heir  male  collateral.  The  words  of 
the  patent  I  need  hardly  refer  to, as  they  are  in  the  recollection  of  every  one, — "hceredes 
tiM-xculiis  ilicti  comitis  irnperjH'tnnm."  The  (jnestion,  then,  is  this,  whether,  by  the 
law  which  regulates  the  descent  of  honours,  that  is  to  say,  the  peerage  law  of  England, 
a  grant  to  a  person  and  his  heirs  male  for  ever,  carries  to  the  cousin  or  collateral  heir 
male  the  honours  so  granted  ?  Now,  one  or  two  remarks  may  be  premised  on  the 
law  regulating  real  property.  If  an  estate  in  lands  be  given  b\'  a  common  person 
to  a  man  and  his  '"  heirs  male,"  or  to  a  man  and  his  "  heirs  female,"  that  estate  is  a 
fee-simple  as  much  as  if  the  grant  were  to  a  man  and  his  heirs,  without  the  addition 
of  "  male  or  female  :  "  it  is  a  general  grant  as  regards  the  inheritable  quality  of  it  : 
no  body  or  bodies  are  specified  out  of  which  the  h.eirs  are  to  issue  ;  and  an  estate  in 
fee  is  created,  the  qualifying  words  being  rejected.  But  it  is  clear  and  settled  law, 
that  in  all  grants  by  the  crown,  and  not  by  a  common  person,  the  words  are  to  be 
taken  most  strongly  in  favour  of  the  grantor  and  against  the  grantee  ;  whereas  in 
grants  [316]  by  a  common  person  they  are  to  be  taken  most  strongly  for  the  grantee 
and  against  the  grantor.  It  is,  perhaps,  connected  with  this  principle,  that  a  grant 
by  a  common  person  to  A.  and  his  heirs  male  shall  be  taken  as  if  it  were  without  the 
addition  of  the  word  "  male,"  and  so  give  the  largest  estate  which  the  grantor  was 
capable  of  giving  ;  while,  in  the  case  of  the  crown,  a  grant  in  the  same  words  to  A. 
and  his  heirs  male,  shall  be  wholly  void  and  pass  no  estate.  But  the  principle  must 
be  taken,  with  one  qualification,  as  regulating  the  construction  of  grants  ;  or  rather, 
we  may  say,  this  principle  cannot  be  imported  into  the  argument  in  the  present  case, 
w  here  the  subject  matter  of  the  grant  is  an  honour  created,  not  real  property  bestowed. 
We  cannot  strictly  say  that  the  crown  parts  with  any  thing  at  all  in  conferring  a 
dignity  ;  and,  therefore,  the  case  of  a  peerage  is  not  within  the  principle  which  regu- 
lates the  construction  of  grants  of  land.  If  the  crown  is  seised  of  land,  and  makes  a 
grant  of  it,  there  is  no  doubt  that,  by  construing  words  as  words  of  limitation,  which, 
in  the  case  of  a  common  person,  would  be  taken  to  carry  a  fee,  v,e  pursue  the  principle 
which  requires  us  always  to  presume  most  strongly  in  favour  of  the  erown  and  against 
the  grantee,  the  former  retaining  all  that  the  latter  does  not  take.  But  in  the  case  of 
honours  this  argument  wholly  fails,  for  nothing  is  lost  to  the  crown  which  it  before 
possessed,  however  largely  the  words  are  construed.  The  honour  did  not  exist  previ- 
ously to  the  grant ;  it  came  into  existence  at  the  moment  of  the  grant.  In  granting 
thepeerage  the  crown  is  not  dealing  with  an  estate  which  actually  existed,  and  of  ■which 
it  had  the  reversion.  The  bounty  of  the  crown,  in  the  very  act  of  giving,  calls  into 
existence  the  thing  granted ;  it  is  a  creation  rather  than  a  transference.  The  crown 
is,  indeed,  the  fountain  of  honour,  but  it  is  a  fountain  wholly  inexhaustible  ;  it  is  a 
fountain  from  which  honours  may  be  drawn  again  and  again,  and  yet  as  much  will 
still  be  left,  and  as  much  more  still  be  made  to  flow,  as  if  nothing  had  issued.  The 
person  ennobled  by  the  royal  grace  and  favour  takes  more  by  receiving  a  peerage  to 
him  and  his  heirs  collateral  as  well  as  direct,  than  if  he  only  took  to  him  and  the  heirs 
of  his  [317]  body  ;  but  the  crown  parts  with  no  more — loses  no  more.  The  crown 
still  has  as  much  power  of  ennobling  as  if  the  grantee  had  only  taken  the  lesser 
honour. 

It  has  been  said,  in  cou:menting  upon  the  passage  in  Lord  Coke  touching  descent 
of  lands  and  tenements  granted  to  a  man  and  his  heirs  male  or  heirs  female,  that 
the  rule  of  succession  existed  only  for  lands  and  tenements,  and  that  another  principle 
regulated  grants  of  other  things  ;  and  Lord  Coke  proceeds  to  illustrate  this  with  an 
instance  which,  it  cannot  be  denied,  applies  in  some  measure  to  the  present  argument ; 
for  though  ho  does  not  deal  with  the  question  of  honours  generally,  yet  he  comes  very 
near  it  when  he  refers  to  arms  and  armorial  bearings,  and  expressly  distinguishes 
their  descent  from  that  of  lands  and  tenements.  Lands  and  tenernents,  he  says, 
do  not  go  to  collaterals  ;  but  it  is  otherwise  touching  arms,  which  if  the  king  grant 
to  a  num  and  his  heirs  male,  without  sajing  of  the  body,  descend  to  collaterals.* 
But,  indeed,  we  need  not  resort  to  this  autliority  for  the  purpose  of  showing  how 
different  the  rules  of  limitation  are  with  respect  to  honours  and  real  estates.  If 
the  crown  grants  land  to  a  man  and  his  heirs  male,  nothing  at  all  passes  ;  but 
surely  it  never  can  be   contended  that  the   grant   of   an  honour  to  a  man  and 
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hi:5  heirs  nialo  is  wliolh-  void.     It  may  give  a  fee  tail  only,  nr  it  may  give  more,  but 
somethinn;  it  does  pass. 

I  have  Inferred  to  the  grant  of  certain  jieerages  in  the  twciit\  -first  year  of  the  reign 
of  Riehard  the  Seeond.  It  is  very  material  to  call  your  Lordships'  attention  to  this, 
as  connected  with  a  jiroposition  which  has  not  been  at  all  disputed  at  the  bar,— a 
proposition,  indeed,  which  it  would  liardly  become  the  crown  ufHeers  to  disj)Ute, — 
that  the  powers  of  the  crown  in  granting  honours  cannot  be  limited.  There  is  evidently 
nothing  whatever  in  reason  against  the  general  limitation  which  includes  collaterals. 
It  can  hardly  be  said  to  be  a  larger  grant  to  give  to  a  man  and  his  "  heirs  male  genei'al," 
than  to  grant  to  a  man  and  the  "  heirs  of  his  body,"  female  as  well  as  male.  On  the 
contrary.  [318]  there  seems  to  he  a  greater  restriction  upon  the  course  of  the  descent — 
a  greater  control  over  the  course  the  honours  shall  take — in  the  former  case  than  in 
the  latter.  If  the  crown  grants  a  barony  by  a  writ  of  summons  and  the  person  sitting 
in  parliament,  or  by  words  ex])ressly  giving  a  fee  tail  general,  it  shall  go  to  a.  man  and 
the  heirs  of  his  body,  female  as  well  as  male.  In  two  descents  it  comes  to  a  female, 
wlio  marries  :  and  then  another  family,  not  contemplated  by  the  crown,  takes  the 
honour,  and  is  ennobled.  In  the  next  descent  it  comes  again  to  a  daughter  ;  that 
daughter  marries  a  man  of  a  third  family,  not  before  noble  in  any  of  its  branches.  The 
honour  thus  gets  into  this  different  family,  connected  with  the  original  grantee  only 
through  the  daughter  ;  and  the  same  thing  ma.\  happen  ;igain  and  again,  and  every 
time  there  is  a  failure  of  males,  till  at  last  it  gets  to  such  an  immeasurable  distance  from 
the  original  family  ,'that  all  sight  of  the  stock  intended  to  be  ennobled  is  lost ;  all  control 
over  the  course  of  the  descent  is  gone.  The  rao.st  base  and  ignoble  blood  may  be  raised 
to  the  highest  dignities.  Nay,  the  issue  of  felons  convict  and  of  traitors  attainted 
may  become  noble.  Aliens,  even  alien  enemies,  without  regard  to  race  or  country 
or  religion,  may  all  become  the  stock  of  British  honours,  and  give  from  their  loins 
members  to  our  peerage. 

Rut  it  is  very  different  with  the  case  of  honours  limited  to  heirs  male  in  the  way 
contended  for  by  this  claimant.  There  the  probability  of  the  honour  being  carried 
out  of  the  family  of  the  original  grantee  is  much  more  remote  ;  the  course  of  descent 
is  far  more  under  control  :  and  the  security  much  greater  that  the  original  purpose 
of  the  grant  in  the  ennobling  of  the  original  grantee's  blood  shall  be  answered  :  for 
no  one  can  take  who  is  not  connected  with  him  by  males,  and  by  males  only,  so  that 
the  exclusion  of  all  ignoble  and  attainted  and  alien  blood  is  certain. 

So  much  for  the  reason  of  the  case  as  regards  the  powers  of  the  crown.  As 
regards  authorities,  I  will  advert  particularly  to  the  view  taken  in  a  book  which 
I  sent  for  during  the  argument,  recollecting  something  of  its  doctrine  as  treating 
on  the  subject ;  I  mean  Judge  D<idflridge's  work  upon  tlie  Law  of  Honours. 
It  is  there  laid  d()wn.  that  the  [319]  crown  may  grant  a  barony  for  life,*  or 
even  pur  autre  vie;  the  Year  Book.  I)  Hen.  VI.,  is  referred  to;  and  although 
it  is  nio.st  likely  that  a  barony  pur  autre  rie.  which  was  not  unknown  in  old 
times,  was  commonly  granted  to  the  son,  living  the  father,  so  as  to  have  tlie  operation 
of  the  writs  now  issued  for  calling  np  the  eldest  son  to  this  house,  living  the  father, 
which  gives  a  barony  extinguishable  liy  merger  at  tlie  fathei''s  decease  ;  yet  it  is  to  be 
observed,  that  there  is  no  restriction  whatever  in  the  book  to  such  kind  of  grants  ; 
but  it  is  distinctly  stated  to  be  in  the  power  of  the  crown  to  grant  a  barony  "  pur  autre 
"  vie  ; "  that  is.  the  grantee  might  be  a  stranger  to  the  "  cestui  que  vie,"  and  cease  to  be 
noble  on  his  decease.  A  singular  state  of  things  certainly,  and  an  extraordinary 
kind  of  honour,  and  yet  perfectly  consistent  with  some  analogies  in  our  law,  not  only 
as  affecting  the  tenure  of  property,  but  the  enjoyment  of  other  rights  closely  resem- 
bling dignities  ;  for  absurd  as  it  may  seem  that  a  man  should  so  hold  his  honours  .'is  not 
to  ku'iw  whether  he  is  noble  or  ignoble  till  he  sends  to  learn  whether  or  not  another 
is  alive,  and  thnt  he  who  in  the  morning  was  a  peer  should  become  a  commoner  before 
night  fell,  and  be  capable  of  giving  a  vote  in  your  Lordships'  house  at  one  part  of  a 
sitting,  and  not  at  another,  there  is  a  cognate  matter  in  which  the  same  absurdity 
exists  by  clear  and  undoubted  law.  The  right  of  voting  for  members  of  the  other 
house  of  parliament  may  be  held  pur  autre  rie  ;  it  may  depend  upon  the  continuance 
of  another's  life  whetlier  I  can  vote  at  an  election  or  no  ;  and  I  may  be  entitled  to  give 

*  [See  now  39  &  40  Vict.  c.  59.  s.  6.] 
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my  vote  at  the  opening  of  the  poll,  and  not  at  its  close.  Such  anomalies  are  the  result 
not  of  any  inherent  incongruity  in  the  principles  fiom  which  they  flow,  but  are  the 
necessary  consequence  of  having  general  rules  ;  and  they  beset  almost  all  parts  of  the 
law  in  every  country. 

Of  the  crown's  exercise  of  the  power  now  contended  for  by  the  claimant,  instances 
have  been  cited  ;  but  I  come  now  to  mention  those  two  remarkable  cases — stronger 
than  any  referred  to  at  the  bar — 1  mean  the  grants  of  the  8th  of  February,  in  the 
third  of  Charles  tlie  First  ;  the  one  being  the  ci'eation  of  the  barony  of  Broghill,  and 
the  [320]  other  the  creation  of  the  barony  of  Bandon  Bridge.  They  are  both  in  the 
same  words  as  regards  the  granting  part,  and  those  words  are  the  same  in  the  grant 
now  under  consideration, — "  hceredibus  masculis  imperyetuuin."  Thus  far  they  are 
very  important,  as  adding  two  instances  of  modern  date  to  the  older  ones  of  such 
patents.  But  one  of  theni  points  out  distinctly  the  sense  in  which  those  words  were 
used,  for  its  preamble  expressly  sets  forth  the  object  which  the  crown  had  in  making 
the  grant  ;  it  states.  "  our  wish  being  that  the  grantee  should  hold  the  same  honour, 
"  Ita  ut  alumnus  honoris  in  pubertate  sua  tamquam  factus  ad  omnia  honoris  studia 
"  provectiori  etate  stiuiuletur  et  gratam  recordationem  muniiicencise  nostrse  erga 
"  ipsum  et  familiam  suam  perpetuo  conservet  eundemque  honorem  non  solum  dicto 
"  Ludovico  et  heredibus  masculis  de  corpore  suo  verum  etiam  omnibus  here.dihus  • 
"  masculis  tarn  tie  corpore  qua7n  a  latere  dicti  comitis  permansuram  volumus.  Sciatis 
"  igitur  quod  nos,"  etc.;  therefore,  in  plain,  direct,  and  explicit  terms,  the  grant 
declares  that  its  object  was  to  carry  the  honour  not  only  to  the  heirs  of  the  body, 
but  to  the  heirs  collateral. 

If  it  had  stopped  here,  and  if  the  operative  part  of  the  grant  had  followed  in  the 
same  words,  specifying  heirs  male  de  latere  as  well  as  de  corpore,  there  would  have 
arisen  a  strong  argument  in  favour  of  the  construction  urged  against  the  claim  ; 
and  the  case  would  have  signally  aided  Mr.  Attorney-Generars  argument,  which 
rested  on  the  supposition  that  the  honours  were  granted  by  words  similar  to  those 
of  the  preamble.  But  your  Lordships  will  now  see  how  this  patent  niakes  all  the 
other  way,  when  I  read  the  operative  part  of  the  instrument ;  for  the  intention  itself 
being,  from  the  preamble,  so  plain  and  clear  that  he  who  runs  may  read, — it  being 
manifest  that  the  crown  intended  the  honours  to  descend  upon  ccillaterals  aa  well 
as  upon  direct  descendants, — how  did  the  lawyers  of  those  days,  very  considerable 
men  as  you  are  well  aware,  advise  the  crown  to  effectuate  that  intention  'I — What 
words  did  the}'  employ  for  accomplishing  the  declared  purpose  of  carrying  the  peerage 
to  the  collaterals  as  well  as  to  the  issue  of  the  grantee  '.'  "  Habendum  et  tenendum 
"  eundem  [321]  statum  gradiun  titulum  nonien  et  honorem  baronis  de  Bandonbridge 
"  prefato  Ludovico  Boyle  et  heredibus  masculis  de  corpore  suo  legitime  procreandis 
"  imperpetuum.  Et  pro  defectu  talis  exitus  eundem  honorem  stilum  et  titulum 
baronis  de  Bandonbridge  ad  heredcs  masculos  de  corpore  dicti  Ricard'  Comitis  Corka- 
"  gensis  remanere  et  derivari  vohimus  eundemque  honorem  stilum  statum  gradum 
"  titulum  baronis  de  Bandonbridge  in  defectu  exitus  masculi  de  corpore  dicti  Ludovici 
"  heredibus  masculis  de  corpore  dicti  Comitis  Corkagensis  damns  concedimus  et  con- 
"  firmamus  per  presentes  et  pro  defectu  talis  exitus  predictum  honorem  esse  et  remanere 
"  rectis  hf;redibus  m.^sctlls  dicti  comitis  i.mpkkpetuujM  ;  " — the  very  words  of  the 
Devon  limitation. 

I  cannot  conceive  a  stronger  case  to  show  that  these  words  in  law,  as  far  as  tliis 
remarkable  precedent  goes,  and  as  far  as  the  authority  of  the  law  advisers  of  the  crown 
in  such  matters  could  go,  convey  the  right  to  the  heirs  male  collateral  of  the  grantee. 
We  have  no  declaration  of  intention  in  the  preamble  of  the  Devon  patent  :  but  we 
have  the  same  words  in  the  granting  part  ;  and  these  must  be  construed  here  as 
the  preamble  of  the  Bandon  Bridge  patent  distinctly  and  expressly  declares  they 
are  intended  to  be  construed  there.     Every  rule  of  construction  requires  tliis. 

I  have  so  far  gfme  through  this  case  as  to  have  arrived  at  a  conclusion  favourable 
to  the  claini,  unless  it  can  he  displaced  by  any  opposing  authority  or  conflicting  de- 
cision. I  come  then  to  consider  what  had  appeared  at  one  time  to  bear  unfavourably 
upon  the  argument  ;  I  mean  the  case  in  Sir  William  Jones's  Reports.  When  this  case, 
however,  is  examined  with  attention,  it  assumes  a  very  different  aspect,  as  1  think 
you  will  presently  see  :  and  1  am  happy  to  know  that  in  coming  to  this  conclusion, 
which  I  have  only  arrived  at  after  some  hesitation,  I  have  the  concurrence  of  my 
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noble  and  learned  friend,*  who  has  given  great  attention  to  the  whole  question.  I 
allude  to  thc'ca.se  [322]  of  Aubrey  de  Vere,t  mentioned  in  the  note  to  Co.  Litt.  27  b., 
and  discussed  at  length  in  W.  Jones,  100.  It  arose  upon  the  jietition  of  Sir  Aubrey 
de  Vere,  and  is  fully  considered  in  the  case  of  the  Earl  of  Derby  and  Elizabeth  liis 
wife.  The  material  part  of  the  report  is  the  resolution  of  th(^  judges,  delivered  liy 
Lord  Chief  Juf-.tiee  Crewe,  concerning  the  earldom  of  (J.xford,  in  which  it  is  stated  he 
was  assisted  by  Walter,  chief  baron,  Doddridge  and  Yelverton,  justices,  and  'I'rcvor, 
baron,  advising  with  him.  He  lays  it  down,  in  rather  unmeasured  terms,  that  the 
question  Ijeing  one  of  peerage,  the  grant  was  by  assent  of  parliament  to  Sir  Aubrey 
de  Vere  in  the  seventeenth  of  Richard  the  Second,  and  his  heirs  male  for  ever,  of 
the  estate  and  honour  of  Earl  of  Oxford,  and  that  in  full  parliament  he  took  his  ancient 
place  and  did  his  homage.  He  says  in  one  part  of  the  case,  that  the  earldom  was 
granted  and  restored  by  "  assent  of  parliament  "  to  Aubrey  de  Vere  and  his  heirs 
male  for  ever.  He  says,  that  the  right  subsists  by  force  of  the  statute ;  that  the 
grant  to  a  person  and  his  heirs  male. general  could  only  be  under  the  authority  of  an 
act  of  parliament  :  and  there  are  one  or  two  other  parts  of  his  judgment  to  tjie  same 
effect.  The  authority  of  this  learned  judge  being  felt  to  be  of  great  weight,  the  more 
especially  as  he  appears  to  have  been  assisted  by  no  less  a  judge  than  Mr.  Ju.sticc  Dodd- 
ridge, the  necessity  of  well  considering  the  import  and  bearing  of  what  he  has  laid 
down  occasioned  me  to  beg  that  your  Lordships  would  postpone  for  some  days  the 
final  determination  of  the  question.  I  have  accordingly  examined  the  matter  fully  ; 
and  one  or  two  observations  will,  I  think,  show  your  Lordships  that  my  noble  and 
learned  friend  is  justified  in  the  conclusion  to  which  he  had  come  before  our  last  meet- 
ing, and  in  which  1  entirely  concur  ;  namely,  that  the  remark  of  Lord  Crewe  is  not 
well  founded. 

In  the  first  place,  it  is  not  immaterial  to  observe,  that  the  passage  in  the  report 
is  not  the  principal  point  in  the  [323]  case,  but  only  in  the  nature  of  an  obiter  dictum. 
The  principal  point  argued  appears  to  be,  whether  a  certain  document  or  instrument 
in  Richard  the  Second's  time  shall  be  taken  to  be  an  ordinance  of  parliament.  This 
point  is  made  the  subject  of  much  argument  ;  and  no  one  can  quarrel  with  the  decision 
to  which  the  judges  came  upon  it.  Secondly,  the  judgment  upon  the  question  sub- 
mitted to  them  is  most  correct  :  of  this  there  cannot  be  the  least  doubt.  Upon  what- 
ever grounds,  they  came  to  a  sound  conclusion,  and  gave  the  dignity  to  the  right 
person,  excluding  the  individual  who  was  not  entitled.  Now  the  result  or  judgment 
is  all  that  the  judges  consulted  by  this  house  were  answerable  for.  The  arguments 
of  the  learned  chief  justice  who  delivered  that  judgment  are  to  be  taken  as  his  own, 
and  not  as  those  of  his  brethren.  My  noble  and  learned  friend  reminds  me  of  his 
own  ease.  It  is  the  practice,  your  Lordships  know,  for  the  chief  justice  of  the  Common 
Pleas,  being  a  commoner,  when  the  chief  ju.stice  of  the  King's  Bench  is  a  peer,  to 
deliver  the  opinion  of  the  judges  to  this  house.  And  my  noble  and  learned  friend 
observes,  that  in  so  doing  he  used  to  give,  with  his  own  reasons,  the  conclusion  to 
which  he  and  liis  brethren  had  come.  I  well  recollect  my  Lord  Tenterden,  before 
he  was  made  a  peer,  giving  the  opinions  of  the  learned  judges  once  and  again  in  the 
Queen's  case,  and  expressly  stating  that  he  alone  was  to  be  considered  answerable 
for  the  reasons  and  illustrations  with  which  he  accompanied  the  opinions  of  the  judges 
advising  this  house. 

The  next  observation  I  have  to  make  is  with  respect  to  the  facts  of  the  Oxford 
case  under  consideration,  for  a  reference  to  them  is,  as  you  will  find,  most  material. 
Your  Lordships  know  that  the  reign  of  Richard  the  Second  was  one  of  the  most  turbu- 
lent and  disgraceful  periods  of  our  history,  wlien  each  succeeding  parliament,  as  the 
position  of  the  monarch  and  his  barons  changed,  regularly  set  aside  what  had  been 
done  by  the  parliament  before,  and,  in  reversing  the  proceedings  of  its  immediate 
predecessor,  restored  and  re-en;.cted,  upon  the  same  principle,  all  that  had  been  done 
by  the  la.st  parliament  but  [324]  one.  Thus  the  Duke  of  C.loucester's  party,  having 
got  possession  of  the  king's  person,  and  usurped  his  royal  authority  by  means  of  a 
commission,  were,  after  some  time,  defeated  in  their  turn,  and  all  their  proceedings 

*  Lord  Wynford. 

t  Earl  of  Oxford.  See  a  full  report  of  that  case  m  the  Appendix  to  Sir  N.  H. 
NicoJas's  Report  of  the  Devon  Peerage  Case. 
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and  those  of  their  parhament  were  reversed  by  a  meetiiig  of  great  men  of  De  Vere's 
party,  inchiding  the  chief  justice  and  other  judges,  at  Nottingham,  who  all  pronounced 
the  commission  of  Gloucester's  party  void.  The  favourite,  hefori^  created  Earl  of 
Oxfoi'd,  was  then  made  Duke  of  Ireland:  and  afterwards  the  Didce  of  (Moucester 
and  his  faction,  in  a  tumultuous  manner,  came  to  the  parliament,  threw  down  their 
gauntlets  against  the  favourite,  by  way,  1  suppose,  of  conimeneing  worthily  a  judicial 
proceeding  ;  and  after  a  violent  struggle,  more  worthy  of  a  lawless  mob  than  a  court 
of  law,  appealed  him  and  his  associates  of  treason  for  the  Nottingham  resolution. 
By  way  of  securing  justice  in  the  trial  of  this  appeal,  the  peers  present  began  by  taking 
an  oath  that  they  would  find  for  the  appellant,  that  is,  that  they  would  at  all  events 
convict  the  parties  accused.  The  question  being  one  of  life  and  death,  and  of  forfeiture 
of  all  property,  and  of  attainder  of  blood,  those  venerable  judges,  who  had  to  decide 
whether  or  not  the  men  should  be  hanged,  and  their  issue  disinherited,  all  took  an 
oath  to  find  them  guilty  ;  and  having  thus  qualified  themselves  for  the  impartial 
exercise  of  their  high  judicial  functions,  proceeded  therein  with  the  most  religious 
regard  to  the  oath  thus  taken.  They  seem  to  have  been  resolved  that,  as  honest  men. 
they  should  not  add  perjury  to  injustice  ;  but  having  taken  an  oath  to  do  wrong, 
they  should  do  as  they  had  sworn.  Accordingly,  certain  peers  were  attainted  by 
their  judgment,  including  Aubrey  de  Vere,  Earl  of  Oxford. 

Now  it  does  not  appear  by  very  clear  evidence  what  the  limitations  were  of  the 
honours  lie  then  enjoyed  ;  but  this  is  plain,  that  some  years  afterwards,  in  the  IGth  of 
Richard  11.,  another  proceeding  took  place,  and  the  other  party  having  the  upper 
hand,  they  restored  in  blood  several  of  those  peers  who  had  been  thus  deprived  of 
their  honours,  passing  an  act,  which,  though  I  have  not  [325]  here  my  note  of  it, 
I  recollect  professes  to  restore  ;  the  first  word  in  the  operative  sentence  on  the  roll 
of  parliament  being  "  restiluf."  * 

The  act  proceeds  upon  the  recital  of  the  attainder  which  had  taken  place  five  years 
before,  and,  in  fact,  does  no  more  than  reverse  that  attainder  as  far  as  regards  De 
Vere.  Now  it  is  remarkable,  that  this  is  the  whole  foundation  for  what  Lord  Chief 
Justice  Crewe  says,  that  this  grant  of  peerage  was  by  "  assent  of  parliament."  There 
is  certainly  not  another  word  to  show  that  the  act  of  the  IGth  of  Ric.  II.  enabled  the 
crown  to  grant  a  peerage  with  such  limitation  ;  and  I  would  ask  your  Lordships,  if  any 
thing  in  the  words  I  have  referred  to  justifies  the  statement  that  an  act  of  parliament 
was  necessary  so  to  enable  the  crown.  In  one  sense,  indeed,  the  Chief  Justice  is  quite 
right.  An  act  of  parliament  was  necessary  to  enable  the  crown  to  ennoble  De  Vere, 
because  a  former  act  of  parliament  had  attainted  him,  and  the  crown  could  not  restore 
him  in  blood,  so  as  to  make  him  capable  of  taking  honours,  without  the  authority 
of  parliament.  An  act  of  parliament  was  also  necessary  for  enabling  the  crown  to 
restore  a  peerage  which  a  previous  act  of  parliament  had  taken  away.  But  it  is  equally 
clear  that  an  act  of  parliament  was  not  required  because  of  the  limitation  under  which 
the  honours  were  to  be  granted  ;  for  the  crown  was  not  granting  a  new  dignity, 
but  restoring  an  old  one,  forfeited  by  a  statute  passed  in  the  11th  of  Ric.  II.  That 
proceeding,  abominable  as  it  was,  and  contrary  to  all  decency  as  well  as  justice,  was 
still  clothed  with  all  the  forms  of  a  .statute,  and  could  not  be  legally  contraveiuxl 
without  the  authority  of  another  act  repealing  it.  In  modern  times,  if  a  man  is  con- 
victed of  high  treason  in  Westminster  Hall,  the  crown  can  reverse  that  attainder  ; 
but  it  is  clearly  otherwise  if  the  attainder  be  by  act  of  parliament,  for  then  nothing 
but  another  act  [326]  can  reverse  it.  The  king,  even  in  Richard  the  Second's  time, 
was  not  supposed  to  have  the  power  of  reversing  an  attainder  created  by  statute  ; 
consequently,  it  was  absolutely  necessary,  to  restore  the  heir  of  the  favourite,  that 
an  act  should  pass  reversing  his  attainder  :  and  this  is  the  true  reason  of  the  entry 
on  the  Rolls  being  per  assent  de  parliament.  This  entry  does  not  apply  to  the  limita- 
tion to  "  heirs  male  "  general,  but  to  the  incapacity  of  the  party  taking  the  honours, 
owing  to  his  attainder  by  a  former  parliament. 

I  must  be  permitted  to  add  one  word  more  with  respect  to  the  authority  of  the 

*  "  Le  Roy  ad  de  sa  grace  especiale  restitut,  done,  et  grante,  par  assent  du  parlia- 
"  ment,  al  dit  S''  Aubrey  le  noun,  title,  estat.  et  honour  a  dit  S"^  Aubrey  et  ses  heir 
"  madles  a  toutz  jours,  et  liiy  fist  Count  d'Oxenford  en  plein  parlement." — Rot.  Pari- 
III.  303.      See  the  Note  at  the  end  of  the  case. 
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decision  on  whicli  1  am  comnitMiting.  The  law  rfspecting  honours,  and  the  great 
difference  between  the  principles  of  our  jurisprudence  when  a]i])lied  to  the  descent 
of  real  property,  and  those  princi]iles  when  applied  to  dignities,  was  not,  in  the  time 
of  Lord  Chief  -Justice  t'rewe,  so  well  understood  as  it  is  now,  in  consei|ue!icc  of  decisions 
since  his  day.  For  example,  my  Lord  Crewe,  if  he  had  been  asked  whether  or  not 
there  was  possessio  fratris  of  a  dignity,  must  have  given  an  answer  the  very  oi)posite 
to  what  we  should  now 'give  to  the  same  question:  so  the  nature  and  constitution 
of  a  barony  in  fee  (or  fee  tail),  lias  been  elucidated  and  settled  since  his  time  ;  indeed, 
I  may. say  the  law  respecting  it  is  now  somewhat  difterently  understood. 

It  may  also  be  observed  that,  beside  the  cases  in  1()40  and  1GG9, — the  cases  of 
tlie  barony  of  Grey  de  Ruthyn  and  the  barony  of  Fitz  Walter,  to  which  I  have  been 
alluding, — the  law  laid  down,  in  1G78,  by  the  ancestor  of  the  noble  lord  in  the  chair, 
threw  new  light  on  the  law  of  dignities.  In  the  cases  I  refer  to,  that  celebrated  person, 
though  a  layman,  pronounced  as  learned  and  well-reasoned  a  judgment  as  any  lawyer 
in  Westminster  Hall  could  have  done,  on  the  very  nice  points  of  doctrine  which  he 
had  occasion  to  discuss.  I  wish  to  say  nothing  disrespectful  of  Lord  Chief  Justice 
Crewe's  judgment ;  but  if  I  were  to  state  which  of  the  two  was  the  most  lawyer-like 
opinion,  that  of  the  layman,  my  Lord  Shaftesbury,  in  1678,  or  that  of  the  Lord  Chief 
Justice  in  1G2G,  I  should  prefer  the  former  to  the  latter,  as  more  conformable  to  the 
principles  [327]  of  the  law,  and  the  decisions  referred  to.  But  it  is  sufficient  for  me 
to  say,  that  Lord  Shaftesbury's  decision  has  alwaj's  been  acted  upon,  and  that  in  a 
subsequent  case  the  distinction  taken  was  the  ground  of  proceeding. 

I  have  stated  that  the  reversal  of  an  attainder  in  the  lltli  of  Richard  II.  was  effected 
by  means  of  an  act  in  the  sixteenth  of  the  same  reign,  as  regarded  De  Vere.  After- 
wards, in  the  twenty-first  of  the  same  king,  came  a  general  reversal  of  all  the  attainders ; 
but  this,  it  is  to  be  observed,  both  fortifies  my  argument,  and  does  away  the  effect 
of  Lord  Chief  Justice  Crewe's  observation  in  Jones's  Reports ;  for  it  is  exceedingly 
remarkable,  that  the  very  same  words,  per  assent  de  parliament,  are  to  be  found  in 
the  next  entry,  in  setting  forth  that  general  reversal.  You  will  find  them  in  the 
Rolls  of  Pari,  21  Ric.  II.,  302.,  where  the  reversal  of  John  of  Lancaster's  attainder 
is  recorded.  Now,  what  was  the  ease  there  ?  There  was  no  mention  whatever  of 
"  heirs  male  general  "  in  the  limitation.  It  was  merely  a  restoration  in  blood  :  he 
is  not  restored  to  any  thing,  nor  invested  by  grant  with  any  thing,  to  him  and  his 
heirs  male,  as  De  Yere  was  in  the  16th  of  Ric.  II.  ;  but  yet  all  is  recorded  to  be  done 
per  assent  de  parliament ;  clearly  showing  that  the  reason  of  the  assent  of  parliament 
being  required  and  recorded  in  De  Yere's  case,  was  to  get  rid  of  a  former  act  of  parlia- 
ment. Now  Lord  Cliief  Justice  Crewe's  observation  rests  entirely  upon  the  words 
per  assent  de  parliament,  in  De  Yere's  case  ;  and  it  seems  quite  clear  that  the  reference 
I  have  been  making  to  the  subsequent  case  at  once  destroys  the  whole  foundation. 

I  have  .stated  to  your  Lordships,  that  the  legislation  of  those  turbulent  times  was 
a  series  of  reversals  ;  and  accordingly,  in  the  1st  of  Hen.  lY.,  the  first  thing  the  parlia- 
ment did  was  to  reverse  De  Yere's  and  the  other  reversals.  It  reversed  the  acts  of 
the  16th  and  21st  Ric.  II.,  and  not  content  with  that,  it  revived  the  original  act  of  the 
11th  ;  and  not  content  with  that,  it  restored  all  the  persons  who  had  been  attainted 
on  the  reversal :  so  true  it  is,  to  use  the  words  of  Mr.  Hume,  that  "  the  ancient 
"  history  of  England  is  nothing  but  a  catalogue  of  reversals  ;  every  thing  is  in  fiuctua- 
"  tion  and  movement.  One  faction  is  continually  [328]  undoing  what  was  established 
"  by  another  ;  and  the  multiplied  oaths  which  each  party  exacted  for  the  security 
"  of  the  present  acts,  betray  a  perpetual  consciousness  of  their  instability."  * 

Upon  these  grounds  I  am  quite  prepared  to  say,  and  my  noble  and  learned  friend,! 
I  believe,  concurs  with  me  in  the  opinion,  that  though  tlie  main  opinion  in  Sir  William 
Jones,  upon  the  case  of  De  Yere,  is  right,  and  its  application  to  the  case  then  in  question 
is  right,  yet  that  the  remark  and  obiter  dictum  of  the  Lord  Chief  Justice  is  wholly 
without  foundation  in  the  case  of  De  Yere,  and  without  any  warrant  of  \a,\v,  and, 
con.sequently,  that  it  is  to  be  laid  out  of  view  in  dealing  with  the  case  now  before  us. 
I  think  I  might  go  a  .step  further,  and  say,  that  if  Lord  Chief  Justice  Crewe's 
opinion  be  law,  that  the  authority  of  a  statute  is  required  to  make  this  limitation 
valid,  then  the  Devon  peerage  is  not  merely  not  limited  to  a  collateral  heir  male, 

*  History  of  England,  ed.  1786,  vol.  iii.  p.  .34.  t  Lord  Wynford. 
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but  is  wholly  void.  There  is  no  authority  wliatever  in  the  law  for  reading  "  heirs  male 
"  for  ever  "  as  "  heirs  male  of  the  body,"  when  they  occur  in  the  limitation  of  an  honour. 
Consequently,  if  Lord  Crowe's  remark  is  of  any  avail,  it  goes  to  make  void,  even 
in  the  person  of  the  first  taker,  the  whole  grant,  both  in  the  present  case  and  in  those 
cited  from  the  time  of  Kichard  the  Second  to  the  beginning  of  the  reign  of  Charles 
the  First. 

I  have  not  thought  it  right  to  dwell  on  the  Scotch  law  of  peerage  and  constitutional 
history.  The  limitation  in  question  is  exceedingly  common  in  Scotch  peerages.  Many 
of  those  dignities  are  enjoyed  under  grants  to  "  heirs  male  general,"  some,  even  to 
"  heirs  general  ;  "  an  indication,  doubtless,  that  such  limitations  are  familiar  to  our 
own  early  law,  which,  as  your  Lordships  are  aware,  was  the  same  in  its  original  with 
that  of  Scotland. 

1  have  stated  the  strong  points  of  the  Claimant's  case.  His  weak  point,  and  it 
is,  I  think,  the  only  one,  is,  that  no  person  has  been  shown  to  have  actually  enjoyed 
the  honours  under  this  limitation,  nor  indeed  under  a  similar  limitation,  [329]  in 
any  other  peerage  ;  that  is  to  say,  no  collateral  relation  has  been  shown  to  have  en- 
joyed honours  upon  the  failure  of  issue  of  the  body  of  the  grantee.  Had  this  been 
proved,  there  would  have  been  no  possibility  of  arguing  against  the  claim  for  a  moment : 
it  is  this  defect  which  alone  makes  it  a  case  for  discussion,  and  which,  with  Lord  Crewe's 
dictum,  has  imposed  on  me  the  necessity  of  troubling  your  Lordships  with  reasons 
for  my  opinion.  That  opinion  I  have  founded  upon  those  reasons,  after  a  full  con- 
sideration of  the  whole  case  and  all  the  authorities.  I  am  quite  satisfied  that  this 
Claimant  has  made  out  his  title  both  in  law  and  in  fact. 

I  trust  I  shall  be  excused  for  recurring  to  the  circumstance  to  which  I  referred 
in  the  outset,  that  the  decision  of  this  day  cannot  influence  any  other  case,  either  of 
property  or  honours.  Not  that  this  should  operate  in  inducing  your  Lordships 
to  pay  a  less  regard  to  adverse  arguments,  or  to  weigh  with  a  more  unsteady  hand, 
and  in  a  less  accurate  balance, considerations  of  a  conflicting  nature;  but  it  may  operate 
as  some  relief  to  the  mind,  if  the  case  is  attended  with  doubt  and  difficulty,  that  the 
conclusion  you  come  to  cannot,  by  possibility,  either  affect  any  principle  of  law,  or 
practically  operate  in  any  other  cases.  1  believe  I  may  say,  that  this  is  the  only  case 
of  an  EngUsh  difficulty  which  can  be  brought  forward  in  similar  circumstances,  and 
that  the  decision  of  your  Lordships  will  be  confined  in  its  effects  to  this  case  alone. 

My  Lords,  I  willingly  add,  that,  upon  the  whole,  I  consider  it  my  duty  humbly 
to  move,  that  your  Lordships  should  report  your  opinion  that  the  Claimant  has  made 
out  his  claim. 

Lord  Wynford. — The  learned  Attorney-General  has  admitted  that  the  noble 
Claimant  has  proved  himself  to  be  the  collateral  heir  male  of  the  first  grantee  of  the 
earldom  of  Devon  ;  and  I,  who  have  watched  the  proof  in  this  case,  think  that  the 
pedigree  is  satisfactorily  proved.  There  are,  then,  two  questions  of  law  for  your 
Lordships'  decision.  First,  whether  the  crown  could  grant  a  peerage  to  a  man, 
and  limit  it  to  his  collateral  heirs  male.  [330]  Secondly,  whether,  according  to  the 
legal  construction  of  the  patent  granted  to  the  Earl  of  Devon,  the  dignity  conferred 
upon  him  was  limited  to  his  collateral  heirs  male. 

Upon  the  first  question,  1  can  see  no  reason  why  the  crown,  which  undoubtedly  has 
power  to  limit  a  dignity  to  a  man  and  the  heirs  of  his  body,  with  remainders  over  to 
several  diff'erent  persons  and  the  heirs  of  their  bodies  in  succession,  should  not  have 
authority  to  confer  a  dignity  on  a  man,  and  to  limit  it  to  his  heirs  male,  that  is,  to  the 
heirs  male  of  his  body,  (who,  being  his  nearest  heirs  male,  would  have  the  prior  right,) 
and  failing  them,  to  his  collateral  heirs  male.  It  must  be  recollected,  that  his  col- 
lateral heirs  male  must  be  of  the  blood  of  the  grantee, — they  must  be  descended  from 
the  same  common  ancestor.  In  a  constitutional  view,  there  is  no  objection  to  the 
great  extent  of  a  grant  of  that  sort.  The  thing  to  be  guarded  against  is  the  giving 
of  peerages  with  such  limited  interest  as  shall  not  be  sufficient  to  give  them  weight 
and  dignity,  and  shall  make  them — what,  as  members  of  the  legislature,  they  ought 
to  be — independent  of  the  crown.  Mr.  Justice  Doddridge  tells  your  Lordships,  that 
the  King  may  grant  a  peerage  in  tail,  for  life,  pour  auter  vie,  or  for  years.  It  is,  how- 
ever, due  to  the  memory  of  that  learned  Judge,  to  say,  that  when  he  speaks  of  peerages 
pour  auter  vie  and  for  years,  he  adds,  "  as  it  is  said."  I  hope  that  the  King  will  never 
be  advised  to  make  peers  for  life  only,  for  such  grants  would  have  the  effect  of  destroy- 
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ing  the  constitutional  weight  of  the  House  of  Peers.  As  to  peerages  pour  aider  vie 
or  for  years,  I  cannot  bring  myself  to  think  that  such  peerages  could  be  legally  created. 
Neither  Lord  Coke  nor  my  Lord  Chief  Baron  Comyns,  the  latter  of  which  learned 
writers  has,  in  his  Digest,  collected  all  the  law  on  this  subject,*  recognise  any  power 
in  the  crown  of  creating  peers  -pour  aider  vie.  Both  Lord  Coke  and  Comyns  say, 
that  the  King  cannot  grant  a  peerage  for  years ;  for  then,  say  they,  it  would  go  to 
the  executor  or  administrator  of  the  first  grantee,  who  might  have  no  connection 
with  him  in  blood.  The  highest  privilege  of  [331]  the  peerage  is  the  right  to  give 
a  vote  in  this  House.  The  peer  pour  auter  vie  must  not  only,  as  has  been  said,  enquire 
every  morning  whether  his  peerage  continues  ;  he  cannot  vote  until  he  has  ascertained 
that  the  person  on  whose  life  it  depends  is  alive.  Now  circumstances  operate  on  my 
mind  so  strongly  against  the  legality  of  such  grants,  that,  as  your  Lordships  have 
been  referred  to  only  one  instance  of  a  peerage  pour  aider  vie,  and  to  no  instance  of 
a  peer  for  years,  1  do  not  think  that  the  King  can  legally  create  such  peerages.  The 
only  peerage  pour  aider  vie  t  was  conferred  on  the  heir  apparent  of  a  peer  :  his  blood 
was,  before  the  grant,  noble.  There  was  nothing  derogatory  to  the  dignity  of  the 
peers  in  giving  such  a  person  a  seat  amongst  them.  But  would  it  be  con.sistent  with 
the  maxim  of  law,  that  all  peers  are  nobilitale  pares,  although  gradu  ivipares,  to  raise 
men  to  nobility  for  a  time  only,  or  who  were  to  be  degraded  on  the  death  of  another 
person  ?  If  what  Mr.  Justice  Doddridge  says,  on  his  own  authority,  and  not  from 
the  relation  of  other  persons,  be  correct,  there  cannot  be  a  doubt  but  that  the  king 
may  confer  a  dignity  on  a  man,  and  limit  it  to  his  collateral  heirs.  Your  Lordships, 
have  also,  on  that  point,  the  authority  of  Lord  Coke  and  Chief  Baron  Comyns,  who 
say,  that  a  peerage  may  be  limited  to  one  and  his  heirs,  or  the  heirs  of  his  body,  or  the 
heirs  male  of  his  body.J  There  are  no  other  heirs  but  heirs  collateral  ij,nd  heirs  direct, 
or  from  the  body.  Now,  your  Lordships  find  that  peerages  may  be  limited  to  heirs, 
or  heirs  of  the  body.  The  heirs  first  mentioned  must  be  understood  to  include  such 
as  are  not  heirs  of  the  body  of  the  grantee.  These  heirs  first  mentioned  can  be  no 
other  than  collateral  heirs. 

Your  Lordships  have  been  referred  by  the  learned  gentlemen  at  the  bar  to  many 
grants  exactly  similar  to  the  present.  The  Attorney-General  has  observed,  that 
none  of  them  have  ever  been  brought  under  the  consideration  of  this  house.  It  has 
so  happened,  that  most  of  the  noble  persons  on  whom  such  peerages  have  been  con- 
ferred lost  [332]  their  heads  under  attainders  for  treason,  and,  with  them,  the  honours 
given  to  their  families.  No  ojjportunity  of  making  a  claim  to  any  such  peerage  has 
ever  occurred.  But  when  your  Lordships  recollect  by  whom  the  King  has  always 
been  advised  in  all  the  grants  made  by  him,  you  will  think  that  any  grant  of  this 
kind  is  an  authority  of  great  weight  in  favour  of  the  right  of  the  crown  to  make  such 
a  grant.  Indeed,  your  Lordships  will  find,  that  you  have  no  other  authority  but 
the  practice  of  making  such  grants  to  support  the  prerogative  of  the  King  to  confer 
peerages,  by  the  writs  or  patents  under  which  all  your  Lordships  hold  your  seats 
in  this  house.  The  Attorney-General,  who  has  always  been  a  lawyer, — the  Lord 
Privy  Seal,  who  was  in  ancient  times  a  judicial  oflScer, — the  Lord  Chancellor,  who 
was  at  the  head  of  the  law, — would  have  taken  care  that  no  illegal  grant  of  a  peerage 
should  be  made. 

What  is  there  to  oppose  to  the  authority  of  the  opinions  of  Lord  Coke  and  Lord 
Chief  Baron  Comyns,  supported,  as  these  opinions  are,  by  the  several  instances  of 
similar  limitations  of  peerages  l  The  judgment  of  this  House  in  the  case  of  the  Earl 
of  Oxford  does  not  stand  in  our  way.  The  patent  in  that  case  was  in  the  same  terms 
as  in  the  present ;  and  this  House  decided,  "  that  the  earldom  of  Oxford  is  descended, 
■'  and  ought  of  right  to  come,  unto  the  heir  male."  But  the  five  Judges  who  gave 
their  opinions  to  the  House  upon  that  case,  .said,  "  That  the  earldom  of  Oxford  was 
"  entailed  upon  Aubrey  de  Vere  and  his  heirs  male  by  the  parliament  of  16  Ric.  II.  ; 
"  and  that  an  estate  therein  to  the  heirs  male  was  sufficiently  raised,  which  could 
"  not  have  been  as  the  same  is  limited,  if  it  had  only  been  by  an  ordinance  in  parlia- 
"  ment."  These  learned  Judges  answer  the  question  put  to  them  without  explaining, 
or  referring  to  any  authority  in  support  of  their  opinion.     They  do  not  appear  to  nie 

*  Dignity,  c.  4.  t  The  Earldom  of  Rutland.     See  Rot.  Cart.  L3th  Ric.  II. 

I  Dignity,  c.  4  ;  Co.  Lit.  10. 
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to  have  attended  to  what  was  done  by  the  legislature  in  this  case.  It  did  not  create 
de  novo  the  earldom  of  Oxford  :  the  king  could  have  done  that  without  the  assent 
of  parliament.  But  parliament,  instead  of  creating  a  new  earldom,  according  to  the 
express  language  of  the  act,  provided  that  the  [333]  forfeited  earldom  should  be 
continued  in  time  to  come,  and  restored  it  to  Aubrey  de  Vere  and  his  heirs.  It 
required  the  authority  of  parliament  to  restore  and  continue  what  parliament  had 
put  an  end  to.  The  old  earldom  having  been  extinguished  by  the  parliamentary 
attainder,  and  the  king,  being  desirous  tliat  that  earldom  should  be  revived,  obtained 
the  assent  of  parliament  for  its  revival,  and  the  continuance  of  it  in  Aubrey  de  Vere's 
family.  If  a  new  creation  had  been  made  with  the  same  limitation,  the  assent  of 
parliament  wotdd  not  have  been  required,  because  it  would  not  have  been  necessary 
that  any  thing  that  had  been  done  by  parliament  should  be  undone.  If  the  Judges 
thought  that  the  authority  of  parliament  was  required  on  account  of  the  nature  of 
the  limitation,  I  think  that  they  were  mistaken;  and  I  am  warranted  in  saying  so, 
because,  in  all  the  oases  in  which  a  new  creation  was  made,  and  not  a  forfeited  title 
restored,  although  the  limitation  was  the  same  as  in  the  present  case,  the  aid  of  parlia- 
ment was  not  required.  The  Lord  Chief  Justice  t'rewe,  who  delivered  the  opinion 
of  those  Judges,  .said,  "  The  earldom  is  restored,  by  the  assent  of  parliament,  to  Aubrey 
"  de  Vere  and  his  heirs  male  for  ever  ;  which  is  a  special  limitation  to  the  males  by 
"  parliament,  and  out  of  the  ordinary  rules  of  law  ;  for  the  limitation  subsists  by 
■'  parliament.  If  it  were  but  an  ordinance  in  parliament  it  could  not  properly  make 
"  him  earl,  nor  give  him  this  special  estate  tail."  This  is  little  more  than  another 
statement  of  the  opinion  given  t:y  the  five  Judges  ;  but  his  Lordship  proceeds,  and 
says,  "  It  is  plain,  that,  in  the  case  of  a  common  person,  it  were  a  fee  simple  if  a  common 
"  person  made  such  a  gift.  If  the  king  made  such  a  grant  by  patent,  it  is  void  in 
"  law."  The  learned  CTiief  Justice  was  evidently  thinking  of  a  grant  of  lands  when 
he  talks  of  grants  made  by  common  persons.  The  grant  of  an  earldom  can  only 
be  made  by  an  uncommon  person,— by  the  sovereign.  Whether  the  other  Judges 
took  the  same  view  of  that  case  as  the  Chief  Justice  we  do  not  know.  The 
Judge,  who  gives  the  opinion  of  his  brethren,  is  alone  responsible  for  the  arguments 
used  by  him  to  support  it.  The  responsibility  of  the  others  is  hmited  to  the  answer 
to  the  question  put  by  the  house.  I3ut  if  that  opinion  had  not  only  the  sanction  of 
the  five  Judges,  but  of  all  the  Judges  [334]  that  ever  sat  in  Westminster  Hall,  there 
would  be  no  difficidty  in  showing  that  it  was  erroneous. 

The  Lord  Chief  justice  confounded  peerages  with  entails  of  lands.  There  is  no 
analogy  between  the  two  cases.  Entails  of  land  are  governed  by  the  statute  De  donis. 
That  statute  does  not  affect  titles,  armorial  bearings,  or  the  limitations  of  any  inherit- 
able rights,  except  rights  in  lands.  The  words  of  the  statute  prove  this.  Although 
the  statute  begins  with  the  words  "  in  primis  de  tenemenlis,"  its  provisions  show  that 
the  word  tenemenlis  was  not  to  be  used  in  its  full  sense,  in  which  it  would  include 
dignities,  but  was  to  be  confined  to  lands,  and  to  such  interests  issuing  out  of  lands 
as  were  ahenable  :  titles  of  honour  never  could  be  alienated.  The  statute,  in  describ- 
ing the  subjects  on  which  it  may  attach,  says,  lands  given  on  the  condition  of  returning 
to  the  donor  if  the  donee  left  no  heirs  by  his  wife  ;  and.  secondly,  tenements  given 
in  free  marriage.  Such  tenements  must  be  interests  in  lands.  The  history  of  the 
law  of  real  property  shows  that  this  statute  had  no  relation  to  dignities.  It  is,  my 
Lords,  a  curious  history,  and  proves,  that  although  we  lawyers  are  now  taunted  with 
lieing  adverse  to  reform,  that  when  reform  was  required  by  the  state  of  proper!}- 
in  the  country,  and  the  legislature  were  not  disposed  to  concede  it,  we  were  very 
darin"  reformers.  The  division  of  property, — the  opulence  of  the  middle  classes, — 
the  extension  of  hberty, — and  the  establishment  of  the  present  state  of  society,  were 
brought  about  by  lawyers,  in  opposition  to  the  will  of  the  legislature.  Some  of  your 
Lordships'  ancestors,  wishing  to  perpetuate  the  wealth  and  power  of  their  families, 
settled  their  lands  on  their  issue  in  perpetual  succession,  like  the  strict  tailzies  in  the 
northern  part  of  the  island.  These  estates  were  called  conditional  fees  :  the  condition 
on  which  they  were  granted  being,  that  they  were  to  return  to  the  donors  on  failure 
of  the  issue  of  the  donees.  Of  course,  lands  so  given  remained  inalienable  as  long 
as  there  were  any  descendants  of  the  donees.  By  these  contrivances  all  the  lands 
of  the  kingdom  were  in  the  hands  of  a  few  barons,  some  individuals  of  that  class 
holdinc  whole  counties.  The  judges  were  determined  to  break  through  these 
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entails;  and  by  a  train  of  reasoning  rather  illogical  tliey  came  to  the  conclusion, 
that  gifts  on  condition  of  the  [335]  lands  remaining  in  the  families  of  the 
donees  were  the  same  as  gifts  on  the  condition  of  having  children,  and  that  as  soon 
as  a  child  was  born  to  the  donee  the  condition  of  the  grant  was  ])erformed,  and 
the  conditional  fee  became  an  absolute  alienable  fee.  To  get  rid  of  a  doctrine  so 
niortifying  to  the  pride  of  those  who  at  that  time  were  disposed  to  call  their  lands 
after  their  names  for  ever,  this  statute  De  donis  was  passed,  by  which  it  was  provided 
that  entailed  lands  should  remain  according  to  the  form  of  the  gifts  of  the  donors, 
which  generally  were  to  the  donees  and  their  issue  for  ever.  The  restraints  imposed 
on  the  alienation  of  lands  by  this  statiUe  were  got  rid  of  by  fines  and  recoveries,  or 
sham  actions,  in  which  the  persons  to  whom  the  owners  of  entailed  lands  wished 
to  convey  them  recovered  the  po.ssession  of  such  lands,  and  secured  their  rights  to 
them.  Your  Lordships  must  perceive  that  this  statute  does  not  afl'ect  titles  of  honour. 
Lord  Coke  says,  that  if  an  estate  in  lands  be  given  to  a  man  and  his  lieirs  male,  it  will 
be  an  estate  in  fee  ;  because,  he  adds,  such  a  gift  is  not  brought  within  the  restraint 
of  the  statute  De  donis.  If  the  statute  De  donis  does  not  attach  in  titles,  this  reasoning 
of  I.,ord  Coke  does  not  apply  to  titles  :  and  the  same  Lord  Coke  tells  us,  that  that 
doctrine  does  not  apply  to  a  grant  of  arms  ;  for,  he  says,  if  arms  be  granted  to  a  man 
and  his  heirs  male,  the  right  to  these  arms  will  pass  under  the  grant  to  a  collateral 
heir  nuile.  In  principle  there  is  no  difl'erence  between  a  grant  of  arms  and  a  grant 
of  a  dignity.  1  trust,  therefore,  that  I  have  got  rid  of  the  authority  of  Lord  Chief 
Justice  Crewe,  and  shown  your  Lordships  that  the  learned  judge  was  mistaken  when 
he  applied  the  rules  by  which  property  in  lands  is  regulated  to  the  inheritance  of 
dignities,  and  that  there  is  no  law  to  prevent  the  crown  from  limiting  the  inheritance 
of  a  peerage  in  the  manner  in  which  this  peerage  is  limited. 

Was,  then,  the  dignity  conferred  on  the  Earl  of  Devon,  according  to  the  legal 
construction  of  his  patent,  limited  to  his  collateral  heirs  male  ?  There  is  no  reason 
to  suppose  that  the  words  of  his  body  were  omitted  by  accident :  on  the  contrary, 
])art  of  the  patent  shows  that  these  words  were  omitted  for  the  purpose  of  enlarging 
the  terms  of  the  grant,  so  that  they  might  include  all  the  descendants  of  the  [336] 
first  Earl  of  Devon.  The  earl  was  to  have  privileges  that  would  not  belong  to  him 
as  a  newly-created  earl.  He  was  to  be  regarded  as  the  legal  descendant  of  the  first 
earl,  and  to  have  all  the  privileges  that  would  have  belonged  to  liim  if  the  honours 
of  the  first  earl  had  regularly  descended  to  him.  This  last-made  Earl  of  Devon  was 
to  have  the  same  state,  honour,  and  place  that  any  one  of  his  ancestors  who  before 
that  time  was  Earl  of  Devon  had  enjoyed.  I  do  not  rely  on  the  general  history  of 
this  noble  family.  I  confine  myself  to  the  strict  legal  rule,  of  collecting  the  meaning 
of  the  grantor  from  the  terms  of  the  grant.  From  this  part  of  the  grant  I  infer,  that 
that  peerage  was  not  to  be  taken  as  a  peerage  created  in  the  ordinary  manner,  but 
in  such  way  as  showed  the  sovereign's  regard  for  her  near  relation,  and  her  sense 
of  the  injustice  that  had  been  done  to  his  family.  Am  I  to  put  the  same  construction 
on  a  grant  not  limited  in  its  operation  by  the  terms  "  of  the  body  "'  as  on  one  in  which 
I  find  them  inserted  ?  Lord  Coke  shall  answer  this  question  for  me.  He  says, 
a  grant  to  a  man  and  his  heirs  male,  and  a  grant  to  a  man  and  the  heirs  male  of  his 
body,  is  not  a  grant  of  the  same  estate  ;  for  the  first  gives  in  lands  an  estate  in  fee, 
the  second  gives  only  an  estate  tail :  that  a  grant  of  lands  by  the  King  in  these  words 
would  be  void;  because,  whilst  it  shows  an  intention  only  to  grant  an  estate  tail, 
it  would,  if  allowed  to  operate,  give  an  estate  in  fee  simple,  and  is  therefore  void,  as 
being  calculated  to  give  more  than  the  King  intended  should  pass.  These  opinions 
prove  that  this  is  a  grant  of  more  extensive  import  than  one  to  a  man  and  the  heirs 
of  his  body.  It  is  a  general  rule  of  construction,  that  effect  is  to  be  given  to  all  the 
terms  of  a  grant  in  which  there  is  nothing  contrary  to  law.  I  have  shown  that 
there  is  nothing  contrary  to  law  in  this  grant.  By  giving  ert"ect  to  all  the  terms  of 
it,  you  estabhsh  the  right  of  the  collateral  heirs  of  the  grantees. 

If  I  have  removed  the  objection  as  to  the  crown  not  having  the  power  to  make 
such  a  grant  without  the  assent  of  parliament,  then  the  judgment  of  this  house  in 
the  Oxford  case  is  an  authority  to  prove,  that  by  a  grant  in  those  terms  a  jaeeragc 
will  pass  to  collateral  heirs. 

[337]  LTpon  the  Report  of  the  Committee  for  Privileges,  it  was  resolved  and 
adjudged  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled, 

343 


V  BLIGH  N.  S.  DEVON  PEERAGE  CLAIM  [l83l] 

"  That  William  Viscount  Courtenay  hath  made  out  his   L-laiiii   to  the  Title, 
"  Honour,  and  Dignity  of  Earl  of  Devon." 


Note. 

The  Empress  Maude,  (as  it  is  said,)  created  Alberic  de  Vcre  Great  Chamber- 
Iain  of  England  as  well  as  Earl  of  Oxford.*  A  confirmation  or  new  charter  of 
the  Earldom  was  granted  to  him  by  Henry  the  Second,  to  hold  to  him  and  liis 
heirs.f  The  oftice  of  Great  Cliamljerhiin  had  been  held  by  the  first  Earl  of 
Oxford,  under  a  grant  from  Henry  the  First. 

The  Earldom  of  Oxford,  with  the  office  of  Great  Chamberlain,  descended  to 
Eobert  de  Vere,  the  ninth  earl,  who  was  the  heir  male  and  heir  general  of  the 
respective  grantees'  bodies.  Eobert,  the  ninth  Earl  of  Oxford,  was  created  by 
Richard  the  Second  Marquess  of  Dublin  and  Duke  of  Ireland.  In  February, 
11  Eic.  II.,  1388,  the  Duke  of  Ireland  was  attainted  by  act  of  parliament,  when 
all  his  honours  were  forfeited.^  He  died  without  issue  before  1393,  leaving  his 
uncle  Aubrey  de  Vere  his  heir,  who  was  then  heir  male,  as  well  as  heir  general, 
of  the  grantees  of  the  Earldom  of  Oxford,  and  of  the  ofhce  of  Great  Chamber- 
lain. The  proceeding  to  which  the  Lord  Chancellor  alludes  (p.  325.)  was  in  the 
parliament  at  Westminster,  on  Wednesday,  23d  Januaiy,  16  Eic.  II.,  1392-3. 

"  Fait  a  remerat)r  qen  cest  plenient  p''  ceo  q  Eot)t  de  Veer  nadgairs  due 
"d'lrland  &  count  d'Oxenford  estoit   a   Dieu   comandez  &  nfe  s'  le  Eoi  est 

"  clerement  apris  q  cteins  ti'es  &  tefltz  f[  furent  a  dit  EoM  devant  le  jugge-[338]- 

"  ment  envs  luy  rendu  en  le  plement  teuuz  a  Westm  lendemain  de  la  Purificacion 
"  nfe  Dame  Ian  du  regne  nfe  dit  .s""  le  Eoy  iinzisme  &  les  quenx  p  force  du  dit 
"  juggement  furent  forfaitz  a  nfe  dit  S''  le  Eoy  &  seisez  en  sa  main  furent  taillez 
"  p  fyn  &  p  force  du  dite  taille  deivont  descendre  a  §""  Aubrey  de  Veer  come 
"  uncle  &  heir  a  dit  EoBt  si  ad  nfe  §■■  le  Roy  g'nte  del  assent  de  plement  a  dit  §■■ 

"  Aubrey  live  de  toutz  les  rres  &  tentz  a  luy  ensy  taillez  p  fyn  come  desuis  est 
"  dit  Et  enoutre  combieu  q  le  dit  ¥  Aubrey  nad  riens  monstre  unqore  en  especial 
"  q  les  noun  &  estat  du  count  d'Oxenford  sont  a  luy  taillez  uientmayns  nfe  dit 

"  s'  le  Eoy  eiant  consideracion  a  le  bon  &  greable  svice  q  le  dit  s'  Aubrey  ad 
"  fait  si  bien  a  nfe  dit  s'  le  Eoi  come  a  son  noble  §"■  &  pier  q  Dieux  assoill  & 
"  coment  les  auncestres  du  dit  s''  Aubrey  ont  estez  countz  d'Oxenford  dauncien 
"  temps  &  voillant  q  lestat  &  noun  del  counte  d'Oxenford  tout  furent  ils  forfaitz 
"  p  virtue  du  dit  juggement  ne  cessent  pas  outrement  par  lencheson  suisdite 
"  einz  soient  continuez  en  temps  a  venir  al  bono''  de  nfe  dit  §''  le  Eoy  &  de  son 
"  roialme  si  ad  de  sa  g*ce  especiale  restitut  done  &  g*nte  p  assent  du  plement  al 
"  dit  ,?'■  Aubrey  le  noun  title  estat  &  hono''  du  count  d'Oxenford  a  avoir  les  ditz 
"  noun  title  estat  &  hono""  a  dit  s'  Aubrey  &  ses  heirs  masles  a  toutz  jo's  &  luy 
"  fist  count  d'Oxenford  en  plein  plement  Et  mayntenaut  le  dit  counte  fist 
"  homage  a  nfe  dit  §''  le  Eoy  &  puis  fuis  niys  &  assis  en  son  lieu  ovesq,  ses 

"  pieres  en  plement  enraciant  treshumblement  nfe  dit  §"■  le  Eoy  de  sa  bone  & 
"  g°ciouse  s'ie  suisdite."  § 

On  the  12th  February,  16  Eic.  II.,  1388,  a  charter  of  the  Earldom,  with  the 
same  remainder  as  in  the  entry  on  the  Eolls  of  Parliament,  was  granted  to  Sir 
Aubrey  de  Vere.|| 

*   See  Dugdale's  Baronage,  vol.  i.  p.  190. 

t  Appendix,  No.  V.  to  the  Peerage  Eeports,  p.  3.,  from  Selden's  "  Titles  of 
Honour,"  who  cites  the  original,  then  among  the  muniments  of  the  Earl  of  Oxford. 

+  Eot.  Pari.  vol.  iii.  p.  229,  237. 

§  Rot.  Pari.  vol.  iii.  p.  302. 

il  Rot.  Cart.  16  Eic.  11.  See  the  Appendix,  No.  V.  to  the  Peerage  Eeports, 
where  it  is  printed. 
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NoTH. — [223]  Upon  this  putent  the  fhiiin  to  tlic  Earkloiii  of  i)i>von,  as  heir  male  of 
the  grantee  was  gronnded.  Tiie  history  of  that  dignity  in  tlie  t'onrtenay  family 
previous  to  the  grant  of  it  by  Queen  Mary,  which  was  frequently  adverted  to  in  the 
arguments  on  the  elaim,  is  as  follows  : — 

The  Earldom  of  Devon  commenced  in  the  De  Redvers  family.  In  the  reign  of 
King  Henry  the  First,  Kiehard  de  Redvers  was  created  Earl  of  Devon,  and  had  the 
tertium  denarium  of  the  issues  of  that  county  granted  to  him  ;  but,  from  his  residing 
at  Exeter,  he  was  sometimes  styled  "  Earl  of  Exeter."  (Cotton  MS.  Julius,  C.  VII.) 
No  patent  of  the  dignity  is  on  record,  and  the  limitations  are  unknown,  except  as 
they  appear  by  the  course  of  inheritance,  from  which  it  is  to  be  inferred  that  it  was 
granted  to  him  and  his  heirs.  He  shortly  afterwards  obtained  a  grant  of  the  Isle 
of  Wight,  and  was  styled  "  Earl  of  Devon  and  Lord  of  the  Isle."  He  died  about  1137, 
and  was  succeeded  in  his  honours  by  his  son,  Baldwin  de  Redvers,  second  Earl,  who 
died  in  115.5,  leaving  two  sons,  1.  Richard,  third  Earl  of  Devon,  and,  "2.  William 
de  Redvers,  who  became  sixth  Earl.  Richard,  the  third  Earl,  died  in  11G2,  and  was 
succeeded  by  his  eldest  son  Baldwin,  fourth  Earl :  he  died  without  i.ssue  before  1 189, 
and  the  dignity  devolved  on  his  brother  Richard,  fifth  Earl,  who  also  died  without 
issue  before  1103,  w-Jien  his  uncle,  William  de  Redvers,  surnamed  "  de  Vernon,"  suc- 
ceeded as  sixth  Earl  of  Devon.  William,  the  sixth  Earl,  who  died  in  1216,  had  issue, 
Baldwin  de  Redvers,  his  son  and  heir,  (who  died  vita  patris,  leaving  a  son  Baldwin, 
who  succeeded  his  grandfather  as  seventh  Earl,)  and  two  daughters,  1.  Mary,  the 
wife  of  Sir  Robert  de  Courtenay,  and,  2.  Joan,  who  died  without  issue.  Baldwin, 
the  seventh  Earl,  was  created  Earl  of  the  Isle  of  Wight  in  1240,  and,  dying  in  1245, 
was  succeeded  by  Baldwin  his  son,  the  eighth  Earl,  who  died  without  issue  in  1262, 
when  Isabel,  his  sister  and  heiress,  became  Countess  of  Devon.  She  married  William 
Earl  of  Albemarle,  and  had  several  children,  of  whom  Aveline  was  the  wnfe  of  Edmund 
Earl  of  Lancaster.  All  the  Countess  of  Devon's  issue  died  before  her  without  issue  ; 
and  on  her  decease  in  1293,  Sir  Hugh  Courtenay  be-[224]-came  the  heir  of  the  family 
of  De  Redvers,  as  son  and  heir  of  Sir  Hugh  Courtenay,  who  was  eldest  son  of  Sir 
John  Courtenay,  son  and  heir  of  Robert  de  Courtenay  by  Mary  de  Redvers,  daughter 
of  William  sixth  Earl  of  Devon.  He  thus  became  entitled  to  the  Earldom  of  Devon 
as  heir  of  the  grantee ;  but  he  did  not  assume  the  title  until  he  was  authorized  to  do 
so  by  the  King's  writ  in  1335. 

Hugh  first  (Courtenay)  Earl  of  Devon. — Hugh  first  (Courtenay)  Earl  of  Devon 
(the  great  grandson  of  Robert  de  Courtenay  and  Mary  de  Redvers,  daughter  of  William 
de  Redvers,  surnamed  "  de  Vernon,"  Earl  of  Devon),  w-as  summoned  to  parliament 
as  a  baron,  from  the  27th  Edw.  I.  1299,  to  the  8th  Edw.  III.  1334.*  On  the  22d 
February,  9  Edw.  III.  1335,  he  was  authorized,  by  writ,  to  assume  the  name  and 
honour  of  an  Earl,  and  to  style  himself  henceforward  Earl  of  Devon,  because  the 
inheritance  of  Isabella  Countess  of  Devon,  whose  heir,  the  writ  states,  he  was,  and  of 
lier  ancestors  and  his.  Earls  of  Devon,  had  descended  to  him  by  right  of  inheiltance.t 
He  was  summoned  to  a  council  as "  Earl  of  Devon  "  on  the  23d  February,  and  to 
parliament  by  that  title,  from  the  1st  April,  9  Edw.  III.  1335  ;  *  and  died  in  the 
14th  Edw.  in.  1340.| 

Hugh  second  (Courienay)  Earl  of  Devon. — Hugh  second  (Courtenay)  Earl  of  Devon, 
his  son  and  heir,|  married  Margaret,  daughter  of  Humphrey  de  Bohun,  Earl  of  Here- 
ford and  Essex,  and  Lord  High  Constable,  by  the  Princess  Elizabeth,  daughter  of 
King  Edward  the  First;  by  whom  he  had,  besides  several  daughters,  1.  Sir  Hugh 
Courtenay,  one  of  the  founders  of  the  Order  of  the  Carter,  who  was  summoned  to 
parliament  as  a  baron  on  the  8th  January,  44  Edw.  III.  1371,*  and  died,  vita  patris, 
in  1374,  leaving  Hugh  Courtenay  his  only  child,  who  died,  without  issue,  shortly 
before  his  grandfather..^!  2.  Sir  Edward  Couite-[225]-nay,  who  died  vita  patris, 
leaving  two  sons,  Edward,  who  became  third  Earl  of  Devon,  and  Sir  Hugh  Courtenay 
of   Haccomb   in   Devonshire.||     3.  William  Courtenay,  Archbishop  of   Canterbury, 

*  Clause  Rolls,  printed  in  the  Appendix  No.  2.  to  the  Reports  of  the  Lords  Com- 
mittee on  the  Dignitv  of  a  Peer  of  the  Realm. 

tRot.  Claus.  9  Edw.  HI.  m.  35  d.  j  Esch.  14  Edw.  III.  No.  27. 

SEsch.  51  Edw.  HI.  No.  6. 

II  Escheats,  7  Hen.  V.  No.  75.,  and  10  Hen.  V.  No.  29  b. 
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who  died  without  issue  in  July  1396.*  4.  Humphrey  Courtenay,  who  died  young, 
and  unmarried. t  5.  Sir  Peter  Courtenay,  K.G.,  who  died  without  issue  in  February 
1404-5.1  (i.  Sir  Philip  Courtenay  of  Powderham,  the  ancestor  of  Viscount  Courtenay 
the  Claimant.^  Hugh,  second  Earl  of  Devon,  died  in  April  1377, §  and  was  succeeded 
by  his  grandson, 

Edivard  third  (Courtenay)  Earl  of  Devon. — Edward  third  (Courtenay)  Earl  of 
Devon, S  died  in  December  1419,||  leaving  his  son, 

Hugh  fourth  {Courtenay)  Earl  of  Devon. — Hugh  fourth  (Courtenay)  Earl  of  Devon, 
his  heir,  thirty  years  old  and  upwards.||  He  died  in  June  1422,11  and  was  succeeded 
by  his  son  and  heir, 

Thomas  fifth  (Courtenay)  Earl  of  Devon. — Thomas  fifth  (Courtenay)  Earl  of 
Devon. H  In  the  24th  Hen.  VI.  he  claimed  precedency  of  the  Earl  of  Arundel ;  and 
in  the  27th  Hen.  VI.it  was  decreed  by  the  King,  in  parliament,  that  the  Earl  of  Arundel 
should  retain  pre-eminence  of  the  Earl  of  Devon,  by  reason  of  his  tenure  of  the  castle, 
lordship,  and  honour  of  Arundel,  with  a  salvo  jure  in  favour  of  the  Earl  of  Devon.** 
The  Earl  died  in  February  1458,tt  leaving  three  sons  and  two  daughters  ;  viz.  1. 
Thomas,  who  succeeded  as  sixth  Earl  of  Devon. tt  2.  Henry  Courtenay  of  Estmyll, 
in  the  county  of  Southampton,  who  was  found  heir  to  his  brother  the  Earl  of  Devon. |J 
He  was  be-[226]-headed  and  attainted  of  high  trea.son  in  the  Gth  Edw.  IV.  1466  ; 
and  died  without  issue. JJ  3.  Sir  John  Courtenay,  who  was  attainted  in  the  1st  Edw. 
IV.,Sj!  but  appears  to  have  been  restored  to  the  earldom  by  parliament  in  the  49th 
Hen.  VI.  (or  10th  Edw.  IV.)  As,  however,  the  proceedings  of  that  parliament  were 
reversed  in  the  17th  Edw.  IV.,||||  the  dignity  again  became  forfeited.  He  was  slain 
at  the  battle  of  Tewkesburyin  March  1471,  and  died  without  issue.^^  4.  Joan  Courte- 
nay, who  was  twenty-four  years  of  age  in  the  11  Edw.  IV.***  She  married,  first.  Sir 
Koger  Clifford,  and  by  him  had  issue  ;  ttt  and,  secondly.  Sir  William  Knyvett ;  and 
was  hving  in  the  5th  Hen.  VII.J^lJ  In  the  19th  Hen.  VII.  she  was  described  as  "  sister 
"  and  heir  of  Thomas  late  Earl  of  Devonshire ; "  SSS  and  her  descendants  are  the  heirs 
general  of  the  eldest  branch  of  the  house  of  Courtenay.  5.  Elizabeth  Courtenay, 
who  was  twenty-two  years  of  age  in  the  11th  Edw.  IV.***  She  was  the  wife  of  Sir 
Hugh  Conway  in  the  5th  Hen.  VlI.,t|J:  but  died  without  i.ssue  before  the  19th  Hen. 
VII.S§§ 

Thomas  sixth  (Courtenay)  Earl  of  Devon. — Thomas  sixth  (Courtenay)  Earl  of 
Devon,  was  twenty-six  years  old  at  the  decease  of  his  father.|||j||  Having  espoused 
the  cause  of  his  sovereign.  King  Henry  the  Sixth,  he  was  present  at  the  battle  of  Towton 
on  the  29th  March  1461,  where  he  was  taken  prisoner,  and  soon  afterwards  beheaded. 
He  was  attainted  by  stat.  1  Edw.  IV.,  which  enacted  that  he  and  some  other  peers 
should  be  "  unabled  from  henceforth  to  have,  hold,  inherit,  or  enjoy  any  name  of 
"  dignity,  estate,  or  pre-eminence  [227]  within  this  realm,  in  Scotland,  or  in  Wales, 
"  or  in  Calais,  or  in  the  Marclies  thereof ;  and  that  their  heirs  be  unable  to  claim  or 
"  have  by  them  anysuch  name,  estate, or  pre-eminence."  111111  The  Earl  died  unmarried, 
and  his  brother  was  his  heir ;  but  the  male  line  of  this  branch  failed  on  the  death 

*Esch.  20  Ric.  II.  No.  17. 

t  Escheats,  7  Hen.  V.  No.  75.,  and  10  Hen.  V.  No.  29  b. 
t  Esch.  6  Hen.  IV.  No.  38. 

ijEsch.  51  Edw.  III.  No.  6.  ||  Esch.  7  Hen.  V.  No.  75. 

II  Esch.  10  Hen.  V.  No.  29  b.  **  Rot.  Pari.  v.  148. 

tt  Esch.  36  Hen.  VI.  No.  38. 
XX  Esch.  6  Edw.  IV.  No.  48.  and  Rot.  Pari.  vi.  308. 
S§  Rot.  Pari.  V.  479.  and  Letters  Patent,  5  Edw.  IV. 
nil  Rot.  Pari.  vi.  191. 
irt  Esch.  11  Edw.  IV.  No.  64  ;  Rot.  Pari.  vi.  426  ;  and  Inq.  Post  Mortem,  4  &  5 
Ph.  &  M. 

***E.sch.  11  Edw.  IV.  No.  64. 
ttt  Rot.  Pari.  vi.  526.  and  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 
\\X  Inq.  Post  Mortem,  4  &  5  Ph.  &  M.  §§§  Rot.  Pari.  vi.  526. 

Illlll  Esch.  36  Hen.  VI.  No.  38. 
fHIT  Rot.  Pari.  v.  479.     By  the  act  1  Edw.  IV.,  King  Henry  the  Sixth,  Queen  Mar- 
garet, their  son  the  Prince  of  Wales,  two  dukes,  four  earls,  one  viscount,  seven  barons, 
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of  Sir  John  Courtenay  in  l-tTl.  Tlie  heir  male  of  Hugh,  first  Earl  of  Devon,  was 
then 

Edward  Earl  of  Devon. — Sir  Edward  Courtenay  of  Boconnoc,  namely,  son  and 
heir  of  Sir  Hugh  Courtenay,*  son  and  heir  of  Sir  Hugh  Courtenay  of  Hacconib,t 
brother  of  Edward,  tliird  Earl  of  Devon.J  Sir  Edward  Courtenay  was  an  adherent 
of  the  House  of  Lancaster,  and  was  attainted  in  the  1st  Ric.  HI. ;  §  but  on  the  acces- 
sion of  Henry  the  Seventh  that  attainder  was  reversed.il  Ky  patent  dated  2Gth 
October,  1  Hen.  VH.  1485,  he  was  created  Earl  of  Devon,  to  him  and  the  heirs  male 
of  his  body  ;  and  divers  [228]  manors  and  other  lands,  which  had  belonged  to  Thomas, 
sixth  Earl  of  Devon,  were  granted  to  him,  with  the  same  limitation.  The  patent 
of  his  creation  recites, as  the  King's  motive,  that "  he  was  descended  from  Hugh  Courte- 
"  nay,  formerly  Earl  of  Devon,  and  Mai'garet  his  wife,  daughter  of  Elizabeth,  daughter 
"  of  King  Edward  the  First,  and  was  the  heir  male  of  the  said  Hugh."  The  King 
styled  him  "  his  kinsman  ;  "  and  appears  by  that  instrument  to  have  intended  to 
restore  him  to  the  rank,  and  to  give  him  the  property  of  his  ancestors,  the  fornier 
Earls  of  Devon.  He  was  made  a  Knight  of  the  Garter ;  and  in  the  1st  Hen.  VH. 
an  act  passed  confirming  the  grant  of  the  lands  under  the  patent.H  The  earl  died 
in  May  1509,  and  left 

Sir  William  Courtenay  his  son  and  heir  ;  **  but  as  he  was  attainted  in  the  19th 
Hen.  Vn.  ISO-l.tt  he  did  not  succeed  his  father  in  the  Earldom  of  Devon.  He  married 
Katherine  Plantagenet,  daughter  and  coheiress  of  King  Edward  the  F'ourth,  and 
sister  of  the  Queen  of  Henry  the  Seventh.  On  the  10th  May,  3  Hen.  VHI.  1511, 
he  was  created  Earl  of  Devon,  to  him  and  the  heirs  male  of  his  body,  by  a  charter, 
which  noticed  his  having  married  the  King's  aunt,  his  descent  from  Hugh  Earl  of 
Devon  and  Margaret  the  granddaughter  of  King  Edward  the  First,  and  his  being 
then  the  heir  male  of  the  said  Hugh.  The  Earl  died  on  the  9th  June,  1511,  a  few 
weeks  only  after  his  creation  ;  X\  and  by  the  Princess  Katherine  had  an  only  surviving 
child. 

Henry  Earl  of  Devon. — Henry  Courtenay,  who  succeeded  as  Earl  of  Devon,  under 
the  charter  of  1511.  In  the  4th  Hen.  VIII. ,  he  obtained  the  reversal  of  his  father's 
attainder,  when  he  also  succeeded  to  the  Earldom  of  Devon,  granted  to  his  grand- 
father in  1485.  On  the  18th  June,  17  Hen.  VIII.  15'25,  he  was  created  Marcjuis  of 
Exeter,  to  him  and  the  heirs  male  of  his  body  ;  but  in  January,  31  Hen.  VIII.  [229] 
1538-9,  he  was  executed  and  attainted  of  high  treason,  when  all  his  honours  and 
property  were  forfeited. §§     His  only  surviving  child  was 

Sir  Edward  Courtenay,  the  grantee  of  the  patent  under  which  Viscount  Courtenay 
claimed  the  Earldom  of  Devon.  On  the  3d  September,  1  Mar.  1553,  he  was  created 
Elarl  of  Devon  by  patent.||||    It  states  that "  in  consideration  of  the  nobility  of  his  birth, 

about  thirty  knights,  thirty  esquires,  sixteen  gentlemen,  and  twenty  yeomen  or  inferior 
persons,  were  attainted.  That  act  was  declared  by  stat.  1  Hen.  Vll.  to  have  been 
"  against  all  righteousness,  honour,  nature,  and  duty  ;  "  it  is  called  "  an  inordinate, 
'■  seditious,  and  slanderous  act ;  "  and  so  much  of  it  as  related  to  Henry  the  Sixth, 
his  Queen,  the  Prince  of  Wales,  the  Duke  of  Bedford,  and  the  Duke  of  Somerset, 
was  repealed.  (Rot.  Pari.  vi.  288.)  The  heirs  of  the  greater  part  of  the  persons 
attainted  by  the  stat.  1  Edw.  IV.  were  fully  restored  ;  and  (excepting  the  barony 
of  Richmond  Grey,  the  heir  to  which  possessed  a  superior  title)  the  only  dignity  for- 
feited under  the  act  1  Edw.  IV.,  to  which  the  heirs  of  the  attainted  peer  would  have 
succeeded  but  for  the  attainder,  which  has  not  been  restored  to  the  heirs,  is  the  Earldom 
of  Devon.  The  presumed  cause  of  the  omission  was  frequently  alluded  to  in  the 
arguments  on  the  claim. 

*  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 

t  Edward,  the  elder  brother  of  this  Hugh,  died  young,  and  unmarried.       Vide 
Escheats,  3  Hen.  VI.  No.  30.  ;  7  Edw.  IV.  No.  41.  ;  and  21  Hen.  VI.  No.  4(J. 

X  Esch.  7  Hen.  V.  No.  75.  and  10  Hen.  V.  No.  29  b. 

§  Inq.  Post  Mortem,  4  &  5  Ph.  &  M.  and  Rot.  Pari.  vi.  240. 

II  Inq.  Post  Mortem,  4  &  5  Ph.  &  M.  and  Rot.  Pari.  vi.  273. 
*\  Rot.  Pari.  vi.  298.  **  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 

tt  Rot.  Pari.  vi.  545.  |+  MS.  in  the  College  of  Arms,  marked  I.  3.  f"  33. 

§§  Inq.  Post  Mortem,  4  &  5  Ph.  &  M.  ||||  See  page  220,  and  Historians. 
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'■  and  his  prdpiiiquity  in  blood  to  the  (^ueen.  slie  was  pleased  to  create  him  Earl  of 
"  Devon,  ^\\t\\  all  pre-eminences,  honours,  etc.  thereunto  belonging,  to  hold  the  title 
"  and  dignity  of  Earl  of  Devon,  with  the  said  honours  and  pre-eminences  thereunto  be- 
"  longing,  TO  THE  AFORESAID  Edward  AND  HIS  HEHJS  MALE  FOR  EVER  ;  "  and  the  patent 
proceeds,  "And  further  of  our  more  abundant  grace  We  will,  and  by  these  presents  do 
"  grant  to  the  aforesaid  now  Earl,  that  he  and  his  heirs  male  may  have,  hold,  enjoy, 
"  and  possess  in  all  parliaments  and  other  places  the  same  pre-eminence  as  any  of 
"  the  ancestors  of  the  said  Earl  being  heretofore  Earl  of  Devon,  had,  held,  or  enjoyed." 
The  Privy  Seal  Bill,  which  preceded  the  patent,  contains  precisely  the  same  words. 
The  Earl  is  stated  to  have  been  summoned  to  parliament  by  w'rit  tested  on  the  14th 
August  1553  ;  and  again,  in  October,  2  &  3  Ph.  &  M.  1655.*  His  name  occurs  in  the 
list  of  peers  on  the  Journals  of  the  House  of  Lords,  from  the  5th  April  to  the  5th  May, 
155-1  ;  t  but  it  does  not  appear  that  he  ever  sat  in  parliament.  The  Earl  was  made 
a  Knight  of  the  Bath  at  the  coronation  of  the  Queen  ;  J  and  in  the  first  parliament 
of  her  reign,  an  act  passed  to  restoi'e  liim  and  his  heirs  in  blood.  "  as  well  as  son  and 
"  heir  to  his  father  as  to  all  his  collateral  and  lineal  ancestors,  as  if  his  said  father  had 
"  never  been  attainted  ;  which  attainders,  it  was  declared.  [230]  should  not  be  pre- 
"  judicial  to  him  nor  to  his  heirs  for  the  corruption  of  his  blood  ;  but  that  the  several 
"  attainders,  and  either  of  them,  be  against  him  and  his  heirs,  for  the  corruption  of 
"  blood  only,  utterly  void  and  of  none  effect."  Not  long  after  this  act  passed,  the 
Earl,  having  incurred  the  (^)ueen's  disjileasure,  was  induced  to  go  abroad,  and  died 
at  Padua,  on  the  18th  September,  3  &  4  Ph.  &•  M.  155(5,  without  issue.§  The  descend- 
ants of  his  great  aunts  (Isabel  Mohun,  Maud  .\rundel,  Elizabeth  Trethurffe,  and 
Florence  Trelawney),  sisters  of  his  great  grandfather  Edward  Earl  of  Devon,  were 
found  to  be  his  heirs  ;  §  but  his  heir  male  was 

Sir  \Yilliam  Courtenay  of  Pou-derham. — Sir  William  Courtena}'  of  Powderham  ; 
namely,  son  and  heir  of  George  Courtenay,  who  died  vita  patris  ;  eldest  son  of  Sir 
William  Courtenay,  who  died  in  1535  ;1|  son  and  heir  of  Sir  William  Courtenay, 
who  died  in  1 5 r2  ;  IT  eldest  son  of  Sir  William  Courtenay.  who  was  dead  in  1485  ;  ** 
son  and  heir  of  Sir  Philip  Courtenay,  who  died  in  1 463  ;  ft  nephew  and  heir  of  Richard 
Courtenay,  Bishop  of  Norwich,  who  died  in  1415  JJ  (viz.  son  and  heir  of  Sir  .lohn 
Courtenay,  next  brother  of  the  said  Bishop  of  Norwich  Q)  ;  eldest  son  of  Sir  Philip 
Courtenay,  of  Powderham  and  of  Bickleigh,  in  Devonshire,  who  died  in  1406,S§ 
the  fifth  son  of  Hugh  Courtenay,  second  Earl  of  Devon,  by  Margaret  de  Bohun, 
granddaughter  of  King  Edward  the  First.|||| 

Sir  William  Courtenay  of  Powderham,  who  thus  became  the  heir  male  of  Edward 
Earl  of  Devon,  became  also,  on  the  demise  of  that  nobleman,  heir  male  of  the  body 
of  Hugh,  second  Earl  of  Devon,  and  of  Elizabeth,  the  grand-[231]-daughter  of  King 
Edward  the  First.  He  died  on  the  "iOth  of  September,  1557,1111  leaving  his  son  and 
heir. 

Sir  William  Courtenay. — Sir  William  Courtenay  of  Powderham,  an  infant  only 
four  years  of  age.HIT  He  died  in  1G30,***  and  was  succeeded  by  his  second  but 
eldest  surviving  son, 

Francis  Courtenay,  Esq. — Francis  Courtenay  of  Powderham,  Esq.,***  who  died 
in  lG38,ttt  leaving 

Sir  William  Courtenay. — Sir  William  Courtenay  of  Powderham,  his  son  and 
heir.ttt  He  was  created  a  Baronet  of  Great  Britain,  and  dying  in  August  1702, 
was  succeeded  by  his  grandson  and  heir, 

Sir   William  Courtenay. — Sir  William  Smyth  Courtenay,  the  second  Baronet 

*  Dugdale's  "  Lists  of  Summons,"  pp.  514.  517.     t  Vol.  i.  pp.  448-462. 
J  Ansti's  "  History  of  the  Order  of  the  Bath." 
§  Inq.  Post  Mortem,  4  &  5  Ph.  &  M. 
II  Inq.  Post  Mortem,  28  Hen.  VIII. 

If  Will  of  the  said  Sir  William,  and  Letters  Patent.  4  Hen.  VIII. 
**  Letters  Patent,  1  Hen.  VII.  tt  Eseh.  3  Edw.  IV.  No.  29. 

II  Esch.  3  Hen.  V.  No.  49.  and  3  Hen.  VI.  No.  37. 

§§  Esch.  7  Hen.  IV.  No.  51.  Ii||  Esch.  51  Edw.  III.  No.  6. 

ITir  Inq.  Post  Mortem,  2  Eliz.  ***  Inq.  Post  Mortem,  10  Car.  I. 

ttt  Inq.  Post  Mortem,  14  Car.  I. 
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(eldest  son  of  Francis  Courtcnay,  Esq.,  wlio  diod,  in  rila  patris,  in  1  099).  Sir  William 
died  in  ()ct()l>(>r  1730,  loaviiis 

William.  First  Viscount  Courtenay. — Sir  William  Coni'tenav.  tlio  third  Baronet 
his  son  and  heir.  He  was  created  Vi.scount  Conrtenay  of  Powdei'liam  Castle,  with 
remainder  to  the  heirs  male  of  his  hody  lawfully  begotten,  by  ])ateiit,  0th  .May  ]70"J. 
Dying  on  the  10th  of  the  same  month,  he  was  succeeded  by  his  eldest  son, 

Willidin,  Second  Viscount  Courteniii/. — William,  second  \'iscount  Courtcnay, 
and  fourth  Baronet,  who  died  on  the  14th  December,  1788,  and  was  succeeded  by 
his  son  and  heir, 

William,  Present  and  Third  Viscount  Courtenaij. — WMlliam,  the  jiresent  and  third 
Viscount  Courtenay,  and  fifth  Baronet,  the  Claimant  of  the  Earldom  of  Devon,  as 
heir  male  of  Edward  Earl  of  Devon,  under  the  patent  of  the  1st  of  (}ueen  Mary. 


[339]  lEELAND. 

COURT  OF  CHANCERY-. 


The  Most  Honourable  George  Thomas  John,  Marquess  of  Westmeath, — 
AjypcUant ;  The  Most  Honourable  James  William  Brownlow  Cecil, 
Marquess  of  Salisbury  ;  Henry  Widman  Wood,  Esquire ;  the  Honour- 
able and  Reverend  Gerald  Valerian  Wellesley  ;  William  Sheldon, 
Esquire ;  the  Most  Honourable  Emily  Anne  Bennet  Elizabeth, 
Marchioness  of  Westmeath  ;  and  Lady  Eosa  Nugent, — Respondents 
[1831]. 

[Mews'  Dig.  iv.  150;  vii.  986.  S.C.  {Westmeath  v.  Westmeath)  1  Dow  &  01.  519. 
Among  the  numerous  cases  in  which  this  case  has  been  dealt  with,  it  may  suffice 
to  refer  to  Wilson  v.  Wilson,  1848,  1  H.  L.  C.  538  ;  5  H.  L.  C.  40  (and  see  the 
notes  to  that  case  in  1  Wh.  &  T.  L.  C.  7th  ed.  pp.  577,  597,  Oil)  ;  Cartwright 
Y.  Cartwright,  1853,  3  De  G.  M.  &  G.  982  ;  //.  v.  W.  1857,  3  Kay  &  J.  380.  And 
see  RoKell  v.  Eouell,  [1900]  1  Q.  B.  9  ;  and  Marlborough  (Dowager  Duchess  of) 
v.  Marlborough  {Duke  of),  [1 900]  1 7  T.  L.  E.  137;  Macau  v.  jliacari^[1900]  ib.Ul.] 

By  a  deed  dated  in  1817,  after  reciting  that  disputes  had  existed  between  W., 
and  E.,  his  wife,  and  that  they  had  been  on  the  point  of  separation,  it 
was  witnessed,  that  in  consideration  that  the  wife  had  consented  to  co- 
habit with  the  husband,  he  had  covenanted  with  S.  (a  trustee)  to  con- 
vey estates  to  his  use,  etc.  for  ninety-nine  years,  etc.  The  trusts  of  this 
term  were,  that  in  case  the  wife  should  find  herself  compelled  by  a  renewal 
of  the  disputes,  to  cease  to  cohabit  with  her  husband,  or  live  apart  from 
him,  that  a  sufficient  annuity  for  her  separate  maintenance  should  be 
raised  out  of  the  rents,  or  by  sale  or  mortgage  of  the  term  ;  and  in  that 
event  the  husband  agreed  to  execute  articles  of  separation.  The  deed 
contained  no  covenant  by  the  trustee,  indemnifying  the  husband  against 
the  debts  of  the  wife.  After  the  execution  of  this  deed,  the  husband 
and  wife  continued  to  live  together. 

[340]  By  an  indenture  in  1818,  made  between  the  husband  and  wife  and 
trustees,  after  reciting  that  the  husband,  at  the  desire  of  the  wife,  had 
agreed  to  live  separate  and  apart  from  her,  and  to  allow  her  a  separate 
maintenance,  the  husband  demised  the  estate  to  trustees  for  a  term,  to 
raise  provisions  for  the  wife  and  an  infant  daughter ;  and  the  husband 
covenanted  that  the  wife  might  live  separate  and  apart  from  him,  and 
free  from  his  authority  and  control,  etc. 

This  deed  contained  no  indemnity  against  debts. 

The  parties  continued  to  live  in  the  same  house,  although  they  slept  in  separate 
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rooms,  and  met  at  board,  and  appeared  in  the  world  as  man  and  wife  until 
June,  1819,  when  tliej'  finally  separated. 
In  1822,  the  trustees  in  the  deed  of  1818,  distrained  upon  the  tenants  of  the 
land  charged  with  the  annuity  to  the  wife.  Upon  bill  filed  in  equity  and 
appeal,  held,  that  the  deeds  were  void  ;  the  first,  as  providing  for  a  pro- 
spective separation  ;  and  the  second,  because  there  was  a  reconciliation. 

In  the  year  1812,  a  marriage  was  duly  had  and  solemnized  between  the  Appellant 
and  the  Respondent  Emily  Anne  Bennet  Elizabeth  (Cecil),  who  thereupon  became 
Marchioness  of  Westmeath. 

B3'  settlement  made  upon  the  occasion  of  the  marriage,  the  Appellant  secured 
to  the  Respondent  the  Marchioness  of  Westmeath  a  jointure  of  £.3000,  and  an  annuity 
of  £500,  in  the  nature  of  pin-money. 

By  a  deed  bearing  date  the  1 7th  of  December,  1 81 7,  and  made  between  the  Appella  nt 
of  the  finst  part,  the  Respondent  the  Marchioness  of  Westmeath  of  the  second  part, 
and  the  Respondent  William  Sheldon  of  the  third  part  ;  after  reciting  the  deed  of 
marriage  settlement,  bearing  date  the  29th  of  May,  1812,  and  entered  into  upon 
the  marriage  of  the  Appellant  with  the  Respondent  the  Marchioness  of  Westmeath, 
by  which  he  covenanted  to  secure  to  her  a  jointure  of  £3000  per  annum  out  of  his 
estates  in  Ireland,  but  that  no  [341]  provision  had  been  made  for  the  issue  of  the 
marriage,  and  that  disputes  and  differences  had  for  some  time  past  exi.sted  between 
the  Appellant  and  the  said  Respondent,  and  had  arisen  to  such  a  height,  that  they 
were  on  the  point  of  separating,  but  that,  by  the  intervention  of  mutual  friends, 
the  said  Respondent  had  consented  to  live  and  cohabit  with  the  said  Appellant,  after 
he  should  have  executed  the  deed  now  in  recital,  and  that  there  was  then  i.ssue  between 
them  one  daughter  only,  namely.  Lady  Rosa  Nugent,  one  of  the  Respondents  :  it 
was  among  other  things  witnessed,  in  consideration  that  the  Respondent  the  Mar- 
chioness of  Westmeath  had  consented  to  live  and  cohabit  with  her  .said  husband, 
he  the  Appellant  for  himself  etc.  covenanted  with  the  Respondent  William  Sheldon, 
to  convey  certain  estates  to  the  use  of  the  Respondent  William  Sheldon,  his  executors, 
administrators,  and  assigns,  for  ninety-nine  years,  with  remainder  to  the  use  of 
trustees  for  two  hundred  years,  (the  term  in  the  marriage  settlement  of  1 8 1 2,  and  upon 
the  trusts  therein  declared,)  with  remainder  to  the  use  of  the  Appellant  for  life,  with 
remainder  to  the  use  and  intent  that  the  Respondent  the  Marchioness  of  Westmeath 
might,  in  case  of  surviving  the  Appellant,  receive  a  jointure  of  £3000  per  annum, 
with  remainder  to  trustees  for  the  term  of  1000  years,  with  other  remainders  for  the 
benefit  of  the  issue  of  the  marriage,  with  idtimate  remainder  to  the  Appellant  in 
fee  ;  and  the  trusts  of  the  term  of  ninety-nine  years  were  and  it  was  declared,  that 
the  Respondent    the   Marchioness   had  agreed  to  live  with   the   Appellant   upon 
the    express    condition,    that    in    case    it    should    unfortunately    happen,    that 
by  a  renewal  of  such  disputes  and  differences  [342]  as  had  nearly  caused  such 
separation  as  aforesaid,  the  Respondent  the  said  Marchioness  should  find  herself 
compelled  to  cease  to  cohabit  with  the  Appellant  or  live  apart  from  him,  the  said 
Respondent  William  Sheldon  should  out  of  the  rents,  issues,  and  profits,  or  by  sale 
or  mortgage  of  the  said  estates,  raise  such  annual  sum  as  should  then,  by  the  advice 
of  their  mutual  friends,  be  agreed  upon  as  a  proper  and  sufficient  sum  for  the  separate 
maintenance  of  the  Respondent  the  Marchioness  of  Westmeath,  which  should  be  paid 
as  she  should  appoint,  and  in  default  of  appointment,  into  her  own  proper  hands 
for  her  separate  use  :  and  the  Appellant  thereby  agreed  in  that  event  to  execute 
such  articles  of  separation  as  were  usual  in  such  cases,  and  necessary  for  the  security 
and  comfort  of  the  Respondent  the  Marchioness  ;  and  he  thereby  also  covenanted 
to  permit  their  daughter,  and  such  other  child  or  children  as  they  might  have  between 
them,  to  be  and  reside  with  their  mother  the  said  Respondent  the  Marchioness  of 
Westmeath,  and  to  be  educated  under  her  care  and  superintendence  ;  and  the  trustee 
was  by  the  said  deed  empowered  to  raise  money  for  their  maintenance  and  education 
by  means  of  the  said  term  of  ninety-nine  years  :  and  it  was  by  the  said  deed  declared, 
that  the  said  term  and  the  said  provision  so  agreed  to  be  made,  as  well  as  for  the  said 
Marchioness  by  way  of  separate  maintenance,  as  for  the  education  of  the  Respondent 
Lady  Rosa  Nugent  and  any  other  child  or  children  who  might  be  born,  were  not 
to  become  void  by  reason  of  any  subsequent  reconciliation,  but  the  payment  only  was 
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to  be  suspendod,  and  was  to  be  revived  if  at  any  future  time  any  other  separation 
should  unfor-[343]-tunately  take  plaee,  but  such  separation  only  to  take  place  in 
case  of  ill  usage  or  gross  abuse  from  the  Appellant  to  the  said  Marchioness  ;  and  tin; 
trusts  of  the  term  of  1000  years  were  by  the  deed  declared  to  be  to  raise  certain 
portions  for  younger  children. 

This  indenture  was  executed  by  all  the  parties  thereto. 

After  the  execution  of  the  deed  of  the  17th  of  December,  1817,  the  Appellant 
and  the  Respondent,  the  Marchioness  his  wife  continued  to  live  together,  and  in  the 
early  part  of  the  year  1818  the  Respondent  the  Marchioness  became  pregnant  a  second 
time. 

By  another  indenture,  which  was  dated  the  30th  of  May,  in  the  year  1818,  though 
not  executed  until  the  10th  day  of  August  in  that  year  and  made  between  the  Apjiel- 
lant  and  the  Respondent  the  Marchioness  of  Westmeath  of  the  one  part  ;  and  the 
Respondents  the  Marquess  of  Salisbury,  by  his  then  style  and  title  of  Lord  Viscount 
Cranborne,  and  Henry  Widman  Wood,  Esquire,  of  the  other  part  ;  after  reciting  tliat 
the  Appellant  had,  at  the  particular  instance  and  at  the  sole  desire  of  the  Respondent 
the  Marchioness  his  wife,  agreed  to  live  separate  and  apart  from  her,  and  to  allow 
to  her  during  their  joint  lives  a  separate  maintenance  for  her  and  her  child  or  children, 
the  Appellant  demised  several  estates  in  Ireland  to  the  Respondents  the  Marquess  of 
Salisbury  and  Henry  W.  Wood,  their  executors,  administrators,  and  assigns,  for  ninety- 
nine  years,  if  the  Appellant  and  the  said  Respondent,  the  Marchioness  his  wife  should 
so  long  live,  upon  trust,  out  of  the  rents  and  profits,  or  by  sale  or  mortgage,  to  raise 
£1300  per  annum  :  and  after  [344]  six  years,  an  additional  sum  of  £300  per  annum, 
to  be  paid  as  the  Respondent  the  Marchioness  of  Westmeath  should  appoint,  and  in 
default  of  appointment,  into  her  own  hands  for  her  separate  use,  and  subject  there- 
to, in  trust  for  the  Appellant ;  the  £300  per  annum  was  to  be  raised  for  the  mainten- 
ance of  their  daughter,  and  of  the  child  of  which  the  Respondent  the  said  Marchioness 
was  then  enceinte  ;  if  one  of  the  children  died,  £250  only  was  to  be  raised,  which  was 
to  cease  in  case  of  the  death  of  both  ;  and  the  deed  contained  covenants  on  the  part 
of  the  Appellant  for  payment  of  the  £1300  and  £300  per  annum  to  the  said  trustees, 
that  he  would  not  intermeddle  with  the  monies  to  come  to  the  hands  of  the  Respondent 
the  Marchioness  his  wife,  by  virtue  thereof  ;  and  that  she  should  have  power,  by  deed 
or  will,  to  dispose  of  the  arrears  and  savings  of  the  annual  payments  as  well  as  of  her 
jewels,  and  whatever  other  personal  property  she  might  acquire,  or  which  might 
devolve  upon  her.  And  the  Appellant  also  covenanted,  that  the  said  Respondent 
the  Marchioness  his  wife  might,  notwithstanding  her  coverture,  live  separate  and 
apart  from  the  Appellant,  as  if  she  were  sole  and  unmarried,  and  that  she  should 
from  thenceforth  be  freed  and  discharged  from  the  power,  command,  restraint,  control, 
authority,  and  government  of  the  Appellant ;  and  might  live  and  reside  in  such  place 
and  places,  and  in  such  manner  as  to  her  should  from  time  to  time  seem  meet ;  and 
that  he  would  not  disturb  or  molest  her  in  her  manner  of  living,  or  require,  or  by  any 
manner  or  means  whatever,  either  by  ecclesiastical  censures  or  by  taking  out  any 
process,  or  by  commencing  or  instituting  any  suit  whatever,  compel  the  said  [345] 
Respondent  the  Marchioness  of  Westmeath,  to  cohabit  or  live  with  him  ;  and  that 
he  would  not  for  that  purpose,  or  otherwise,  use  any  force,  violence,  or  restraint  to 
her  person,  or  sue  or  molest,  or  cause  to  be  sued  or  molested,  any  person  or  persons 
for  receiving,  harbouring,  lodging,  protecting,  or  entertaining  her ;  but  that  she 
might  in  all  things  live  as  if  she  were  sole  and  unmarried,  without  his  restraint  or 
coercion,  or  that  of  any  other  person  or  persons  by  his  means,  privity,  or  procurement. 

This  deed  did  not  contain  any  clause  for  indemnifying  the  Appellant  from  the 
debts  of  the  Marchioness  of  Westmeath. 

The  Appellant  had  issue  by  the  Respondent  the  Marchioness  of  Westmeath,  besides 
the  Respondent  Lady  Rosa  Nugent,  a  son,  William  Henry  Willington  Bridges  Nugent, 
commonly  called  Lord  Delvin,  who  was  born  about  the  14th  of  November  subsequent 
to  the  date  and  execution  of  the  last-mentioned  indenture,  but  died  before  the  date 
of  the  appeal. 

In  May,  1818,  the  Appellant  executed  a  deed  of  separation,  which  was  afterwards 
cancelled  and  destroyed.  At  the  time  when  the  Appellant  executed  this  deed,  he 
delivered  to  the  Resjiondent  William  Sheldon  a  protest,  alleging  that  the  deed  was 
executed  against  his  judgment  and  feelings,  under  circumstances  of  surprise  and 
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dread  of  the  miscarriage  and  death  of  his  wife  (wlio  was  then  pregnant),  in  case  of 
his  refusal  to  execute  the  deed. 

The  AppeUant,  in  the  year  1821,  instituted  a  suit  in  the  Consistory  Court  of  the 
Bishop  of  London  against  the  Marchioness  of  Westmeath,  to  compel  a  restitution 
of  his  conjugal  rights,  to  [346]  which  the  ilarchioness  pleaded,  and  prayed  for  a  divorce 
on  account  of  cruelty  and  adultery.  In  182G  [2  Hagg.  E.  K.  Suppl.  1],  a  sentence 
was  pronounced  by  Sir  Christopher  Kobinson,  then  the  Judge  of  the  court,  in  favour 
of  the  Appellant,  which  sentence,  upon  an  appeal,  preferred  by  the  Respondent  the 
Marchioness  of  Westmeath,  was  in  1827  reversed  by  Sir  John  Nichol,  the  Judge  of 
the  Court  of  Arches,  and  from  this  latter  sentence  the  Appellant  lodged  an  appeal 
to  the  Court  of  Delegates,*  which  was  pending  at  the  date  of  the  institution  of  the 
suit  out  of  which  this  appeal  to  the  House  of  Lords  arose,  and  continued  pending  until 
the  year  1830,  when  the  sentence  of  Sir  J.  Nichol  was  affirmed. 

The  Respondents  the  Marquess  of  Salisbury  and  Henry  W.  Wood,  in  August  or 
September,  1822,  upon  the  refusal  of  the  Appellant  to  pay  the  annuity  provided  by 
the  deed,  distrained  the  cattle  of  Anne  Conlon,  a  tenant  of  a  part  of  the  lauds  of  Clona- 
teniple,  comprised  in  the  deed  of  the  30th  of  May,  1818,  for  an  arrear  of  the  annuity 
alleged  to  be  due  under  that  deed  ;  and  the  Respondents  the  Marquess  of  Salisbury 
and  Henry  W.  Wood,  in  like  manner  and  for  the  like  purposes,  also  distrained  certain 
crops  of  oats  uncut,  and  potatoes  undug,  on  a  part  of  the  lands  of  Clonyn,  belonging 
to  the  Appellant,  also  comprised  in  the  said  deed.  Anne  Conlon  and  the  Appellant 
caused  two  several  writs  of  replevin  and  recaption,  sued  out  by  the  Appellant,  to  be 
[347]  issued  out  of  the  petty  bag  side  of  the  Court  of  Chancery  in  Ireland,  directed  to 
the  sheriff  of  the  county  of  Westmeath,  by  virtue  of  which  the  cattle  of  Anne  Conlon 
were  replevied  ;  but,  in  consequence  of  the  Appellant  being  then  in  England,  and  not 
present  to  enter  into  security  for  the  return  of  the  corn  and  potatoes  distrained, 
belonging  to  the  Appellant,  the  writs  of  replevin  and  recaption  at  the  suit  of  the 
Appellant  were  refused  by  the  slierift'. 

The  Respondents  the  Marquess  of  Salisbury  and  Henry  W.  Wood,  also  distrained 
the  cattle  and  crops  of  all  the  other  tenants  of  the  several  lands  and  premises  in  the 
county  of  Westmeath,  comprised  in  the  indenture  of  the  30th  of  May,  1818,  and  like- 
wise the  crops  and  cattle  of  the  tenants  of  the  several  and  respective  lands  and  premises 
in  the  county  of  Roscommon,  also  comprised  in  the  last-mentioned  indenture. 

The  Respondents  the  Marquess  of  Salisbury  and  Henry  W.  Wood  having  advertised 
for  sale  a  part  of  the  hay,  corn,  and  other  crops  distrained  by  them,  and  having 
threatened  that  they  would  proceed  to  sell  and  dispose  of  the  same,  the  Appellant,  on 
the  7th  day  of  September,  1822,  filed  his  bill  in  his  Majesty's  High  Court  of  Chancery  in 
Ireland  against  the  Right  Honourable  James,  then  Viscount  Cranborne,  now  Mar- 
quess of  Salisbury,  Henry  Widman  Wood,  Gerald  Valerian  Wellesley,  John  Talbot,  the 
Marchioness  of  Westmeath,  and  Lady  Rosa  Nugent,  thereby  stating  most  of  the  matters 
herein-before  stated,  and  praying  that  the  indentures  of  the  17th  of  December,  1817, 
and  30th  of  May,  1818,  might  be  set  aside,  and  delivered  up  to  the  Appellant  to  be 
cancelled  ;  or  if  the  Court  [348]  should  be  of  opinion  that  the  same  ought  not  to  be 
wholly  set  aside,  then  that  so  much  thereof  as  tended  to  make  a  provision  for  the 
separate  maintenance  of  said  Marchioness  of  Westmeath,  and  to  provide  for  the  main- 
tenance and  education  of  the  Appellant's  children,  independently  of  the  control  of 
the  Appellant,  might  be  declared  void,  the  Appellant  thereby  offering  to  continue 
to  live  witli.  maintain,  support,  and  protect  his  said  wife,  and  maintain  and  educate 
his  children  in  a  suitable  manner  ;  or  if  the  Court  should  think  it  necessary  that  an 
issue  should  be  directed  to  try  the  validity  of  the  deeds  of  the  17th  of  December,  1817, 
and  30th  of  May,  1818  ;  or  that  their  validity  might  be  tried  in  one  action  only,  that 
the  Appellant  might  not  be  harassed  by  a  multiplicity  of  suits  to  try  the  same  question, 
and  that  his  Lordship  would  be  pleased  to  direct  such  issue  or  action  to  be  tried  forth- 
with ;  and  in  the  meantime,  until  the  final  order  of  the  said  Court,  that  the  said  Re- 
spondents the  Marquess  of  Salisbury  and  Henry  W.  Wood  might  be  restrained  by  the 
injunction  of  said  Court  from  selling,  or  otherwise  disposing  of,  the  cattle,  corn,  and 

*  For  the  facts,  arguments,  and  sentences  in  the  original  suit  in  the  Consistory 
Court,  on  appeal  and  before  the  delegates,  see  Haggard's  Reports,  Vol.  2.  Supplem. 
p.  1.  et  seq. 
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other  crops  so  as  iiforcsaid  distraiiiptl  by  them,  or  any  part  thereof,  and  also  from 
making  any  further  distresses  on  the  said  respective  estates  of  the  Appellant,  or  any 
part  thereof  ;  and  that  the  said  Respondents  might  be  .also  restrained  from  suing 
the  Appellant  at  law  upon  any  of  the  covenants  contained  in  the  saitl  deeds,  or  cither 
of  them. 

The  Defendants  having  put  in  their  answers  and  the  cause  being  at  issue,  the 
witnesses  on  the  part  of  the  Appellant  proved  that  the  Mai'quess  and  Marchioness 
of  Westmeath  lived  in  the  same  [349]  house  and  appeared  to  cohabit  together  as  man 
and  wife  until  June,  1819,  upon  one  occasion  during  a  visit  to  their  friends  sleeping 
in  the  same  room,  but  in  difl'erent  beds.  On  the  part  of  the  Respondent  the  witnesses 
proved  that  altliough  they  lived  in  the  same  house,  yet  that  the  house  and  establish- 
ment belonged  to  Lady  Westmeath  ;  that  Lord  Westmeath  lived  there  by  permission 
of  his  wife,  and  slept  in  a  separate  room  adjoining  to  that  in  which  Lady  Westmeath 
slept,  and  that  her  maid  every  night  bolted  the  door  of  communicatitm  :  that  in  June, 
1819,  a  total  and  final  separation  took  place.* 

[350]  The  cause  was  heard  before  the  Lord  Chancellor  of  Ireland,  on  the  7th,  li'th. 
13th,  and  14th  days  of  March,  1827,  and  on  the  15th  of  the  said  month  of  March, 
his  Lordship  pronounced  his  decree  in  the  said  cause,  whereby  it  was  ordered,  ad- 
judged, and  decreed,  that  the  said  deed  of  the  1 7th  of  December,  1 8 1 7 ,  in  the  pleadings 
in  the  said  cause  mentioned,  so  far  as  the  Respondent  the  Marchioness  of  Westmeath, 
or  her  trustee,  the  Respondent  William  Sheldon,  sought  any  benefit  under  it  was, 
and  it  was  thereby  declared  to  be  null  and  void,  without  prejudice  to  the  rights  and 
claims  of  the  Respondent  Lady  Rosa  Nugent  there-under.  And  as  to  the  remainder 
of  the  said  suit,  it  was  ordered,  that  the  Appellant's  said  bill  should  be,  and  the  .same 
was  thereby,  retained  for  twelve  months. — And  it  was  further  ordered,  adjudged, 
and  decreed,  that  all  the  said  parties  should  be,  and  they  were  thereby,  at  liberty  to 
proceed  at  law  as  they  might  be  advised,  with  liberty  for  any  of  the  parties  to  apply 
to  the  Court  as  they  might  be  advised. 

[351]  The  Marquess  of  Westmeath  appealed  against  this  decree. 

*  The  following  short  statements  of  proceedings  are  rendered  necessary,!by  allusions 
being  made  to  them  in  the  judgment : — 

In  June,  1819,  a  bill  was  filed  in  the  Court  of  Chancery  in  England,  praying  that 
the  deeds  might  be  delivered  up  to  be  cancelled,  or  that  so  much  of  them  as  provided 
a  separate  maintenance  for  the  wife  and  children,  might  be  declared  void,  and  an 
injunction  in  the  meantime.  The  common  injunction  having  issued,  an  order  nisi 
was  obtained  ;  and,  upon  the  answers  being  filed,  and  no  cause  being  shown,  the  in- 
junction was  dissolved.  A  motion  was  afterwards  made  to  revive  it,  but  refused  by 
Eldon  C.      See  1  Jacob,  136. 

In  March,  1821,  Lord  Westmeath  obtained  a  writ  of  habeas  corpus,  returnable 
in  the  Common  Pleas,  for  the  purpose  of  having  Lady  Rosa  Nugent  restored  to  him. 
She  was  then  about  seven  years  old,  and  had  been  left,  by  consent,  with  Lady 
Westmeath,  who,  upon  argument  of  the  case,  shewed  by  the  affidavits  of  medical 
men,  that  the  child  was  in  weak  health,  and  required  unremitting  attention.  But 
the  Judges  being  of  opinion  that  the  father  was  by  law  entitled  to  the  custody  of  the 
child,  ordered  that  she  should  be  delivered  up  to  him,  which  was  done  accordingly. 

In  1823  an  action  was  brought  in  the  King's  Bench  against  Lord  Westmeath,  by 
a  tradesman  who  had  supplied  goods  to  Lady  Westmeath.  It  was  tried  before  Abbott 
C.  J.,  and  a  verdict  taken  for  the  plaintiff',  subject  to  the  award  of  Mr.  [350]  Alderson 
(now  a  Judge  of  the  Common  Pleas).  He  by  his  award  directed  a  verdict  to  be  entered 
for  the  Defendant,  but  set  forth  upon  the  face  of  the  award  the  deeds  of  1817  and 
1818.  He  also  stated  in  the  award,  that  in  June,  1819,  Lady  Westmeath,  against 
the  will  of  her  iuisband,  left  his  house,  and  separated  herself  from  him,  and  that  he 
had  been  from  that  time  always  ready  and  willing  to  receive  and  provide  for  her  ; 
and  that  the  debt  was  contracted  for  goods  furnished  to  her  by  the  plaintiff,  while 
she  was  so  living  apart  from  her  husband. 

Upon  a  rule  nisi  obtained  to  set  aside  the  award,  the  Court  directed  that  it  should 
be  argued  as  a  special  case  ;  and  after  argument,  the  Judges  delivering  their  opinions 
seriatim,  held  that  the  award  was  right,  and  that  a  verdict  should  be  entered  for  the 
Defendant.     See  llindlev  v.  Marquess  of  Westmeath,  G  B.  &  C.  200. 
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i'or  the  Appellant, 

Mr.  Home  and  Mr.  Sugden. 

The  deed  oftlie  17th  of  December,  1817,  was  extorted  from  tlie  Appellant  by  means 
and  by  the  exercise  of  influence  against  the  policy  of  tlie  law  ;  it  ought  to  have  been 
set  aside  altogether  as  fraudulent  and  void. 

The  deed  of  the  30th  of  May,  1818,  so  far  as  the  Recpondent,  the  Marchioness  of 
Westmeath,  or  her  trustees,  the  Marquess  of  Salisbury  and  Henry  W.  Wood,  for 
her  sought  any  benefit  under  it,  should  have  been  declared  to  be  null  and  void  ;  the 
deed  of  1818  having  been  consequential  to  and  connected  with  the  deed  of  the  I7th 
nf  December,  1817,  and  executed  under  the  impression  that  the  Apjiollant  was  bound 
by  the  covenants  of  the  deed  of  1817. 

The  deed  of  the  .30th  of  May,  1818,  so  far  as  the  same  provided  a  separate  main- 
tenance for  the  Marchioness  of  Westmeath,  and  that  the  Marchioness  might  live 
separate  and  apart  from  the  Appellant,  ought  to  have  been  declared  void,  as  being 
again.st  public  policy  and  good  morals. 

The  Appellant  and  the  Marchioness  of  Westmeath  having  cohabited  together 
from  the  30th  of  May,  1818,  to  the  ISth  of  June,  1819,  the  deed  of  the  30th  of  xMay, 
1818,  was  thereby  avoided,  and  therefore  ought  to  have  been  decreed  to  be  null  and 
void  as  again.st  the  Marchioness,  so  far  as  she  or  her  tru.stees  claimed  any  benefit 
under  it. 

As  tlie  deed  of  the  30th  of  May,  181 8,  was  not  intended  to  be.  and  was  not  followed 
by  any  immediate  separation,  the  same  was  void  ab  initio.  [352]  and  therefore  ought 
to  have  been  decreed  to  be  delivered  up  to  the  Appellant  to  be  cancelled. 

The  agreement  that  the  .Appellant  and  the  Respondent  the  Marchioness  should 
live  together  in  the  same  house,  preceded  the  execution,  and  continued  to  the  time 
of  the  execution  of  the  deed,  which  agreement  was  in  itself  sufficient  to  vitiate  and 
avoid  the  deed. 

The  deed  of  the  30th  of  May,  1818,  was  obtained  from  the  Appellant  by  undue 
influence,  and  should  by  the  decree  have  been  decreed  to  be  dehvered  up  to  be 
cancelled. 

By  the  evidence  in  the  cause,  it  was  plainly  established  that  the  real  agreement 
of  the  parties  was  in  fact  different  from  that  expz-essed  in  the  deed,  and  was  in  sub- 
stance and  effect  an  agreement  for  an  eventual  and  future  separation,  wherefore 
the  deed  should  have  been  declared  fraudulent  and  void. 

The  decree  does  not  determine  w'hether  the  deed  of  the  30th  of  May,  181S.  is 
invalid  or  not,  and  does  not  direct  an  issue  or  an  action  to  ti\y  its  validity  ;  but  leaves 
the  main  question  in  the  cause  undecided,  and  therefore  is  improper,  and  ought  to 
be  reversed. 

For  the  Respondent,  Lady  Westuieath, 

The  x\ttorney-General,  Dr.  Lushington,  (and  Mr.  Bacon). 

The  deed  of  the  30th  day  of  May,  1818.  is  not  contrary  to  sound  policy  or  good 
morals,  for  the  reasons  in  the  bill  alleged,  or  for  any  other  reasons  ;  nor  invalid,  init 
(m  the  contrary  is  valid  and  binding,  similar  deeds  having  been  upheld  by  repeated 
legal  decisions  of  the  highest  authority. 

There  is  no  pretence  for  alleging  that  the  Ap-[353]-pellant  was  deprived,  by 
the  deeds  in  question,  of  the  society  of  his  wife,  or  of  that  control  over  her  to  which 
he  was,  as  her  husband,  entitled  ;  for,  on  the  contrary,  the  Appellant,  prior  to  the 
execution  of  this  or  any  other  deed,  had.  by  the  cruelty  and  violence  with  which  he 
had  treated  the  Respondent,  forfeited  all  claim  to  live  and  cohabit  with  the  Respondent, 
and  to  exercise  marital  authority  over  her  ;  and  such  cruelty,  and  the  subsecjr.ent 
necessity  of  a  separation,  has  been  established  by  a  court  of  competent  jurisdiction, 
and  a  sentence  of  divorce  and  separation  pronounced,  on  the  ground  of  the  same 
cruelty  and  violence  which  occasioned  the  execution  of  the  deeds. 

The  deeds  were  executed  by  the  Appellant  for  good  and  sufficient  considerations  ; 
amongst  others,  in  con.sideration  of  the  Respondent's  forbearing  to  sue  publicly  for 
that  redress  to  which  his  cruelty  and  violence  had  entitled  her. 

The  deed  of  the  30th  of  May,'l818,  was  not  executed  in  contemplation  of  a  separa- 
tion thereafter  to  take  place  ;  but  in  confirmation  and  ratification  of  a  separation 
which  had  then  actually  taken  ]ilace,  and  which  has  ever  since  continued,  without 
any  suspension  oi'  any  reconcili;ition  of  the  ]iarties. 
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There  is  not  tlie  slightest  truth  or  fouudutioii  tor  the  AppeHaii't's  aUegatiou  tliat 
there  ever  was  a  reconcihation,  or  a  suspension  of  such  separation,  between  the  Re- 
spondent and  himself  ;  and  the  contrary  is  proved,  bv  the  decision  of  the  Arches 
Court  of  Canterbury,  and  by  every  witness,  competent  to  speak  to  the  fact,  wlio  has 
been  examined  in  this  and  every  other  court  in  which  the  matters  in  dispute  between 
the  pai-ties  have  been  discussed,  [354]  and  is  confirmed  by  the  circumstance  of  the 
Appellant  not  having  introduced  any  sucli  allegation  in  the  bill  filed  bj*  him  in  the 
Court  of  Chancery  in  England,  to  set  aside  the  deeds. 

The  only  attempt  which  the  Appellant  has  made  towards  establishing  this  allega- 
tion, has  been  by  the  evidence  of  persons  wholly  unacquainted  with  the  facts  relating 
to  the  separation  ;  and  even  such  attempt  could  not  have  been  made  but  by  the 
Appellant's  violation  of  the  solemn  pi'onuse  and  undertaking,  given  in  the  presence 
of  several  witnesses,  and  since  repeatedly  acknowledged  by  him,  when  the  Respondent 
acceded  to  his  urgent  request  of  having  an  apartment  in  her  house,  upon  the  express 
condition  that  her  consent  in  that  respect  shoidd  never  be  made  use  of  for  the  purpose 
of  avoiding  or  interruf)ting  the  separation.* 

*  The  arguments  were  very  long  and  elaborate.     The  substance  of  them  appears 
in  the  reasons,  and  the  judgment.     The  authorities  cited  from  the  courts  of  law  and 
equity,  were  Collins  v.  Blantern,  2    Wils.  347.,  that   an  illegal  consideration  for  a 
bond  makes  it  void,  and  may  be  pleaded  if  it  does  not  appear  on  the  face  of  the  bond. 
Wilkes  V.  Wilkes,  2  Dick.  7'ji.,  upon  the  question  as  to  deeds  of  separation.     Legard  r. 
Johnson,  3  Ves.  352.  ;  St.  John  v.  St.  John,  11  Ves.  52G.,  on  the  same  point.     Jee  v. 
Thurlow,  2  B.  &  C.  547.,  the  case  of  a  deed  of  separation  with  a  covenant  by  a  trustee 
to  indemnify  the  husband  against  the  debts  of  the  wife,  held  valid  :   Guth  v.  Guth, 
3  B.  C.  C.  G14.,  inforcing  a  deed  of  separation  between  husband  and  wife  only  :  the 
law  of  this  case  was  questioned,  as  having  been  impeached  by  subsequent  cases. 
Worrall  r.  Jacob,  3  Meriv.  251).,  Elworthy  r.  Bird,  2  Sim.  &  Stu.  372.  ;  that  courts 
of  equity  will  not  enforce  a  deed  of  separation  unless  it  contains  a  covenant  of  indemnity 
against  the  debts  of  the  wife  :  Fletcher  t>.  Fletcher,  2  Cox's  Rep.  99.  ;  that  cohabita- 
tion after  a  deed  of  separation  makes  it  void  :   Bateman  i'.  Ross,  1  Dow,  235.,  and 
Bligh's  MSS.  Cases  in  D.  P.  1813  ;  a  question  as  to  the  fact  of  reconciliation  :   Durant 
Titley,  7  Price,  577.  ;  that  [355]  a  deed  providing  for  future  separation  at  the 
will  of  the  wife  is  illegal  :  Angler  v.  Angler,  Free,  in  Chanc.  496.  ;  More  v.  Ellis,  Bunb. 
205.,  and  on  appeal,  1  B.  P.  C'..  237. ;  Turner  v.  Warwick,  Finch's  Ch.  Ca.  73.  ;  Hobbs 
V.  Hull,  1  Cox's  Rep.  445.;  Nunn  v.  Wihmore,  8  T.  R.  521.;  that  forbearance  of 
suit  for  a  divorce  is  a  good  consideration,  Mortimer  v.  Mortimer,  Hagg.  Cons.  Rep. 
310.;   Rodney  i.  Chambers,  2  East,  283.;  Fitzer  i-.  Fitzer,  2  Atk.  511.  ;  Ross  (;. 
Willoughby,  10  Price,  2.,  that  a  covenant  with  a  trustee  in  a  deed  of  separation  that 
the  husband  will  pay  an  annuity  to  the  tru!?tee  for  the  maintenance  of  the  wife,  there 
being  no  counter  covenant  by  the  trustee  to  indemnify  the  husband  against  debts, 
may  be  enforced  in  equity,  Marshall  i\  Rutt,  8  T.  R.  54.5.  ;  Sanchez,  De  Matrimonio, 
lib.  10.  disp.  5.  s.  19.  ;  as  to  the  definition  of  condonation.  Dance  v.  Dance,  a  decision 
of  Lord  Stowell  in  1799,  not  reported,  but  read  by  Dr.  liUshington  from  the  following 
note  of  Dr.  Arnold's  : — "  On  the  21st  of  A])ril.  i799,  a  suit  brought  by  the  wife  for 
"  the  adulteiy  of  the  husband  with  the  sister  of  the  wife,  and  for  incestuous  connection. 
"  They  were  married  in  1791.     On  what  terms  they  lived  does  not  appear.     In  179(5 
"  the  history  commences  :   the  parties  were  fruiterers  in  Oxford  Street,  and  had 
"  separate  beds.     It  does  not  appear  that  this  was  imputable  to  the  wife.     It  was  the 
"  determination  of  the  husband.    They  never  bedded  together  ;  therefore,  what  is  said 
"  of  condonation  is  quite  out  of  the  (luestion.     It  must  be  something  of  n\atrimonial 
"  intercourse  to  found  it.     It  does  not  rest  merely  on  the  wife's  not  withdrawing 
"  herself.     The  case  does  not  hold  so  strictly  as  to  the  wife.     The  wife  is  more  inops 
"  concilii  than  the  husband,  and  there  must  be  allowance  made  on  that  account." 
Ferrers  v.  Ferrers,  1  Hagg.  130.  ;   Elwes  v.  Elwes,  Id.  269.  :   Durant  v.  Durant,  a 
judgment  on  a  case  of  condonation  of  Sir  J.  Nichol,  read  by  Dr.  L.  from  the  Judge's 
note,  citing  Worsley  v.  Worsley,  in  the  Consistory  Court  in  1730. 

For  Lady  Rosa  Ntigent  were  cited  Piggott's  Case,  11  Coke's  Rep.  2G.  b.,  that 
a  deed  may  be  good  in  part  ;  Norton  v.  Simmes,  Hob.  Rep.  12.  s.  p.  ;  The  Bishop 
of  Chester  v.  Freeman,  Lev's  Rep.  71.   s.  p.  :   Mowvs   r.  Leake,  8  T.  R.    111.  s.  p.  : 
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[355]  For  the  Eespondent,  Lady  Kosa  Nugent, 

Mr.  W.  Adam  and  Mr.  Wood. 

[356]  In  the  course  of  the  argument  the  following  observations  *  were  made  by 
Lord  Eldon  : — I  remember  perfectly  having  had  a  conversation  with  Lord  Thurlow, 
when  he  was  Lord  Chancellor,  on  this  subject ;  and  he  was  clearly  of  opinion,  that  if 
the  matter  had  been  res  integra,  whether  there  was  a  covenant  from  the  trustees  or  not, 
it  was  so  much  against  the  policy  of  the  law,  that  he  never  would  come  to  such  a  deter- 
mination as  we  have  on  the  subject ;  but  after  so  much  judicial  decision  had  taken 
place  upon  the  fact  that  thetrusteeshad  covenanted  to  indemnify  thehusband  although 
his  opinion  was,  that  the  vice  of  the  contract,  to  which  that  covenant  had  reference, 
ought  to  vitiate  the  covenant  too  ;  it  was  too  late  for  him  to  do  so,  unless  the  House 
of  Lords  would  authorise  it  upon  appeal  ;  I  speak  in  the  hearing  of  some  gentlemen 
who  know  that  I  have  frequently  inquired  what  was  to  be  done  in  such  a  case  as  this. 
Suppose  the  suit  were  brought  in  the  Ecclesiastical  Court  for  the  restitution  of  conjugal 
rights.  I  observe,  that  Sir  John  Nichol  in  his  judgment  says, — what  I  take  to  be 
accurate  as  they  administer  the  law, — that  such  a  deed  as  this  is  no  bar  to  a  suit  in 
the  Ecclesiastical  Court.  Yet,  I  believe,  it  will  be  found  there  is  one  case  decided 
by  Lord  [357]  Apsley,  when  he  was  Lord  Chancellor,  in  which  he  enjoined  the  parties 
from  going  on  in  the  Ecclesiastical  Court. 

The  Earl  of  Eldon. — There  is  a  cause  which  your  Lordships  have  been  pleased  to 
appoint  for  judgment  to-day  :  it  is  a  case  of  considerable  importance.  1  am  quite 
sure  your  Lordships  will  feel  that  it  is  most  desirable,  if  practicable,  that  the  cause 
should  be  put  an  end  to  by  such  a  judgment  as  you  can  properly  form  ;  but  I  confess, 
I  doubt  extremely,  whether  it  is  possible  to  do  more,  on  the  occasion  on  which  I  have 
now  the  honour  to  address  your  Lordships,  than  to  state  the  case  and  certain  cir- 
cumstances which  belong  to  it,  which  appear  to  me  to  call  for  fuither  explanation  ; 
and  then  to  propose  to  your  Lordships,  that  the  further  consideration  of  the  matter 
should  be  postponed  to  some  early  day  in  the  next  week,  when  the  Lord  Chancellor 
shall  happen  to  sit  in  causes. 

This  case,  my  Lords,  is  an  appeal  from  the  Court  of  Chancery,  in  Ireland,  in  a 
cause  in  which  my  Lord  Westmeath  is  the  Appellant,  and  my  Lord  Salisbury  and 
Mr.  Wood,  (who  are  trustees,  as  your  Lordships  will  observe  in  an  instrument,  the 
contents  of  which  I  shall  have  occasion  to  state,)  the  Marchioness  of  Westmeath, 
Mr.  Sheldon  (who  is  likewise  a  species  of  trustee  in  the  deed  mentioned  in  the  ca.se,) 
and  Lady  Ro.sa  Nugent,  are  the  Respondents.  The  last  named  Respondent  is  an 
infant ;  and  I  do  not  perceive  by  the  papers  before  me  by  whom  that  infant  answered  ; 
that  is  to  say,  being  an  infant  she  could  not  put  in  an  answer  but  by  a  guardian  ; 
and  I  do  not  observe  upon  the  papers  whether  she  had  a  guardian  or  not;  and  it 
is  very  unlikely  [358]  that  she  should  have  been  permitted  to  put  in  an  answer  by 
her  father  as  guardian,  since  her  father  is  contending  against  the  interest  of  that 
infant  as  a  party  in  the  cause.  There  is  another  circumstance  which  is  stated  in 
the  papers  now  before  your  Lordships,  the  effect  of  which  I  protest  I  do  not  understand, 
and  I  should  be  obliged  by  the  attention  of  the  counsel  in  this  cause — some  of  whom 
now  stand  at  your  bar- — to  what  I  am  now  stating.  It  is  alleged  in  these  pleadings, 
that  publication  had  passed  in  this  cause,  before  that  infant  was  made  a  party.  In 
what  manner  it  became  competent,  or  whether  there  was  any  order  by  virtue  of 
which  it  became  competent  to  read  against  her  the  evidence  which  had  been  taken 
between  the  parties  previous  to  the  publication,  and  whilst,  as  yet,  this  infant  was 
no  partv  in  the  cause,  does  not  appear  upon  any  paper  that  is  now  before  the  House, 
at  least  that  I  have  had  the  good  fortune  to  see ;  and  I  do  not  know,  therefore,  how 

Kerrison  v.  Cole,  8  East,  23L  s.  p.  ;  Greenwood  v.  The  Bishop  of  London,  5  Taunt. 
743.  s.  p.  :  Newman  v.  Newman,  4  M.  &  S.  6G.  [356]  s.  p.  ;  Spicer  r.  Heywood,  Free, 
in  Ch.  111.  A  bond  given  by  a  husband  to  his  wife's  sister,  as  a  provision  for  her 
and  her  children  by  him,  Annandale  v.  Harris.  2  P.  W.  432.  a  case  of  prcemmm 
pudicitice. 

See  also  Roper's  Husband  and  Wife,  Jacob's  edition,  vol.  ii.  p.  2fi7.  et  seq.  and 
the  reports  of  the  several  branches  of  this  case,  as  referred  to  ii^  tlie  note  niUr.  pp. 
347.  349. 

*  Upon  Mr.  Sugden  citing  and  observing  upon  the  case  of  Jee  r.  Thurlow. 
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we  can  very  regul.-uly  proceed  until  tluit  is  fully  ex])l;iined  :  because  the  evidence 
that  was  taken  between  the  paities,  whilst  she  was  not  a  party  in  the  suit,  cannot 
bo  used  against  her,  unless  there  was  a  special  application  to  tiie  ('curt,  and  U]ion  tliat 
special  a])plication  it  was  made  manifest  to  the  Court,  that  her  interest  could  not  bo 
prejudiced  bv  making  use  of  evidence  for  the  Plaintiti'  against  her,  though  she  M'as 
no  party  at  the  time  when  that  evidence  was  taken.  It  becomes  necessary,  therefore, 
that  your  Lordships  should  know  by  whom  that  lady  appeared  as  her  guardian,  and 
under  what  circumstances  it  was  thoiight  competent  to  read  any  evidence  that  had 
been  taken  previotis  to  publication  against  her,  that  pul)lication  [359]  having  passed 
before  she  was  made  a  party  to  the  cause. 

The.se  parties  were  married  in  the  year  1812,  and  upon  that  occasion,  as  the  papers 
before  me  represent,  a  settlement  was  made,  by  which  my  Lady  Westmeath  was  en- 
titled to  a  jointure,  some  of  the  papers  say  of  £1300.  other  of  the  papers  say  of  £."5000. 
It  is  necessary  that  we  should  be  somewhat  accurate  as  to  that  fact,  because  the  first 
deed  of  separation  provides  for  her  a  jointure  of  £3000  :  and.  therefore,  if  £3000 
was  the  jointure  to  which  she  was  entitled  under  the  deed  of  1812,  it  will  be  to  be 
considered,  with  lespect  to  the  effect  of  that  deed  of  1817,  as  far  as  it  provides  only 
the  same  jointure  for  her,  whether  that  provision  in  the  deed  of  1817  might  be  con- 
sidered as  failing,  though  it  may  be,  in  one  sense  only,  confirmatory  of  the  deed  of 
1812.  It  is  necessary,  therefore,  that  we  should  know  which  of  the  papers  state  the 
amount  of  the  jointure  provided  by  the  deed  of  1812  accurately  ;  audit  is  also  necessary 
to  know  how  that  jointure  was  secured  by  the  deed  of  1812, — whether  it  was  by 
actual  grant,  or  whether  it  was  by  a  covenant,  atid  with  whom  that  covenant  was 
entered  into. 

■"■<^<:The  parties  lived  together  apparently  in  harmony,  till  a  period  sliortly  before 
the  month  of  December,  1817,  and  then  a  deed  was  executed,  the  particulars  of  which 
deed  it  is  necessary  to  state,  with  respect  to  all  parts  of  it,  with  somewhat  more  par- 
ticularity than  your  Lordships  have  yet.  I  believe,  heard  it  stated  from  the  bar. 

It  is  an  indenture  of  the  17th  of  December,  1817,  between  my  Lord  Westmeath 
of  the  one  part,  his  Lady  of  the  other  part,  and  a  gentleman  of  the  name  of  Sheldon 
of  the  third  part.  It  re-[360]-cites  shortly  the  indenture  of  1812.  namely,  the  settle- 
ment made  on  the  marriage,  and  it  recites  the  effect  of  that  settlement  to  he  this  :  that 
there  was  entered  into  a  covenant  and  engagement  "  between  the  Right  Honourable 
"  George  Thomas  John  Earl  of  Westmeath  and  Baron  Delvin," — that  is  the  present 
Lord  Westmeath,  "  to  convey  and  assure  the  several  hereditaments,  and  premises  " 
(here  I  beg  your  Lordships'  attention)  "  in  the  counties  of  Westmeath,  Roscommon. 
"  Cavan,  Longford,  and  Meath,"  in  five  counties,  to  the  intent  to  secure  to  her  a  jointure 
of  £3000  ayear,is,suable  out  of  all  those  hereditaments  and  premises  in  the  five  counties  ; 
but  that  no  provision  was  made  by  the  settlement,  and  that  none  hath  since  been 
made,  for  the  issue  of  the  marriage  out  of  any  of  the  estates  of  the  Earl  of  Westmeath. 
It  then  stated,  "  that  disputes  and  differences  have  for  some  time  past  existed  between 
"  the  said  Earl  of  Westmeath  and  the  Countess,  and  had  arisen  to  such  a  lieight, 
"  that  they  were  on  the  point  of  separating,  living  apart  and  not  cohabiting  with 
"  each  other."  I  repeat  those  words,  "  and  not  cohabiting  with  each  otlier,"  because 
a  question,  which  appears  to  me  a  question  of  some  importance,  arises  upon  the  fact : — 
what  was  the  effect  of  the  parties  not  living  apart,  but  yet  in  a  certain  sense  not  co- 
habiting ?  that  is,  I  suppose,  not  liaving  sexual  intercourse  with  each  other.  The 
effect  of  that  has  l.teen  very  much  discussed  in  a  judgment  which  has  been  printed 
for  your  Loidsliips'  information  among  these  papers  ;  a  judgment  delivered  by  Sir 
John  Nichol.  reversing  another  judgment  of  Sir  Christopher  Robinson,  who  seems 
to  have  been  of  [361]  opinion,  as  far  as  we  can  guess  at  what  his  opinion  was,  without 
having  seen  the  terms  in  which  he  delivered  it,  that  there  might  be  such  a  thing  as 
not  living  apart,  although  the  parties  might  be  living  with  each  other  in  such  a  way 
as  that  there  was  not  sexual  intercourse  ;  and  I  take  that  to  be  an  extremely  important 
question  in  this  cause.  "  The  Countess  then  consented."  it  is  said,  "  to  Hve  and  cohabit 
"  with  the  Earl,  after  he  shall  have  executed  these  presents,  and  thereby  made  such 
"  provision  for  their  issue,  and  also  for  such  provi.sional  maintenance  for  her  as  is 
"  herein-after  mentioned."  It  then  states  the  fact,  that  at  that  time  there  was  no 
issue  between  them,  except  the  daughter.  Lady  Rosa,  who  was  an  infatit ;  there 
was  a  .son  afterwards  born,  but  he  died  in  the  years  of  tender  infancy. 

357 


V  BLIGH  N.  S.  WESTMKATH  V.  SALISBURY  [1831] 

'I'lip  iiidenturo  then  witnessos,  that,  "  in  consideration  that  the  Countess  of  West- 
"  uieath  hath  consented  to  live  and  eoliai)it  with  her  hiishand,  he  covenants  with 
"  Sheldon,  that  he  and  his  heirs  shall  and  will,  within  twelve  months  fiom  the  date 
"  of  these  ])resents,  convey  and  assure  all  and  every  the  towns  and  hei-editaments  " 
(and  the  general  words  used  in  conveyances  of  land)  "  in  the  counties  of  Westmeath, 
"  Roscommon,  Longford,  and  Meath,"  not  noticing   the  county  of  Cavan,  leaving 
out  Cavan,  with  the  exception  of  ten  acres ;  and  then  Sheldon  is  to  take  this,  under 
the  covenant,  for  a  term  of  ninety-nine  years ;  "  and  with  remainder  to  the  use  of 
"  Lord  Talbot  and  Baron  Nugent  for  200  years,"  (which  200  years  are  here  stated 
to  be  created  in  and  by  the  indenture  of  settlement  of  the  29th  of  May,  1812,  it  not 
being  here  stated  exactly  what  the  trusts  of  that  term  are.)  [362]  "  without  impeach- 
"  ment  of  waste  ;  "  then  with  remainder  to  the  use  of  Lord  Westmeatli  himself  for  life  ; 
with  remainder  to  trustees  to  preserve  the  contingent  uses  and  estates  in  the  usual 
manner  ;  with  remainder  to  the  intent  that  the  Countess  of  Westmeath,  if  she  should 
"  survive  the  Earl,  should  take  a  rent-charge,  or  annual  sum  of  £3000,  to  be  issuing 
"  and  payable  out  of  all  the  lands  and  tenements  before  mentioned,"  (that  is,  with 
the  exception  of  those  in  Cavan,)  "  to  be  paid  to  her  at  the  time,  place,  and  manner, 
"  and  with  such  powers  of  distress  and  entry  for  better  securing  the  said  rent-charge 
"  as  are  mentioned  in  the  settlement  of  the  29th  of  May,  1812,"  (it  is  this  passage 
that  gave  rise  to  the  observation  with  which  I  troubled  your  Lordships,  namely,  that 
it  might  be  material  to  know  whether  this  annual  sum  of  £3000,  provided  by  this 
deed  of  December,  1817,  was  the  same  sum  as  that  provided  by  the  marriage  settle- 
ment of  the  29th  of  May,  1812,)  "  with  remainder  as  to  a  sufficient  part  of  the  premises 
"  in  the  county  of  Westmeath,  a  part  of  the  premises  in  the  county  of  Westmeath, 
'■  and  all  the  premises  in  the  county  of  Roscommon,  except  the  ten  acres,"  (not  in- 
cluding here  the  others  in  Longford,  Meath,  or  Cavan,)  "during  the  term  of  1000  years. 
"  upon  the  trusts  therein-after,  and  in  such  settlement  to  be  declared  ;  with  remainder, 
"  as  to  the  premises  in  the  county  of  Roscommon  only,  to  the  use  of  the  first  son  of 
"  Lord  Westmeath  by  right  and  in  tail ;  with  remainder  to  his  second  and  other  sons  ; 
"  with  remainder  to  the  use  of  the  Lady  Rosa  Nugent,  and  the  heirs  male  of  her  body 
"  lawfully  issuing."     She  is,  therefore,  under  this  instrument,  a  tenant  in  [363]  tail  of 
the  estate  in  the  county  of  Roscommon,  but  only  in  the  county  of  Roscommon  as 
far  as  these  words  I  have  now  read  go  :  they  give  her  a  remainder  in  the  property, 
and  then  there  follows  this  limitation,  which  seems  to  me,  at  least,  to  be  a  very  in- 
accurate one,  and  creates  a  very  con.siderable  difficulty  how  it  is  to  be  construed, 
recollecting  that  the  estate  tail,  which  is  given  to  her  expressly,  is  not  an  estate  tail 
in  any  of  the  other  four  counties,  but  only  in  the  county  of  Roscommon  ;  it  then 
goes  on  to  say,  "  and  for  default  of  such  issue," — that  is,  in  default  of  issue  male  of  all 
the  sons  and  daughters, — "  as  to  all  the  hereditaments  and  premises."  not  only  in 
Roscommon,  to  which  the  estate  tail  was  expressly  confined,  but  "  in  the  counties 
"  of  Westmeath,  Roscommon,  Cavan,  Longford,  and  Meath,  etc.  ;  "  so  that  if  this  had 
been  in  a  will,  one  should  certainly  have  c^uestioned  whether  there  was  not,  by  im- 
plication here,  an  express  estate  tail  given  in  Roscommon,  and  implied  estates  tail 
given  in  all  the  other  counties  :  it  would  be  difficult  to  avoid  giving  that  construction 
to  the  deed  ;  and  I  think  the  only  way  of  dispo.sing  of  it  would  be  to  say,  that  it  is 
an  inaccurate  expression,  and  that  the  only  naodc  of  dealing  with  it,  is  to  suppose 
that  it  was  not  intended  to  extend  to  other  counties. 

Then,  after  the  creation  of  the  term  of  ninety-nine  years,  the  trusts  of  the  settle- 
ment are  thus  expressed  : — "  Provided  always,  and  it  is  hereby  declared  and  admitted 
"  by  the  Earl  of  Westmeath,  that  the  Countess  of  Westmeath  hath  agreed  to  live  and 
"  cohabit  with  him  upon  this  express  condition,  that  is  to  saj',  that  in  case  it  shall 
"  unfortunately  happen,  that  by  a  renewal  of  such  disputes  and  differences  as  had 
"  nearly  [364]  caused  such  separation  as  aforesaid,  the  Countess  of  Westmeath  shall 
"  find  herself  compelled  to  cease  to  cohabit  with  the  Earl  of  Westmeath,  or  to  live 
"  separate  and  apart  from  him,  that  then  and  in  such  case  the  said  Wilham  Sheldon, 
■■  his  executors,  administrators,  and  assigns  do  and  shall  yearly  and  in  every  year 
"  during  the  joint  lives  of  the  Earl  and  Countess  of  Westmeath,  by,  with,  and  out 
"  of  the  rents,  issues,  and  profits  of  the  hereditaments  comprised  in  the  term  of  ninety- 
"  nine  years,  or  by  mortgage,  sale,  and  other  disposition  of  the  same,  or  of  some  suffi- 
cient jjart  thereof,  for  the  whole  or  any  part  of  the  term  of  ninety-nine  years,  levy 
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''and  raise  siicli  clear  yeaily  rent-charge  or  annnal  sum  of  money  of  lawful  Irish 
"  currency  as  shall  then  by  the  advice," — hy  the  advice  of  whom  it  is  very  difticull 
to  say, — but  "  by  the  atlviee  of  their  mutual  friends  be  agreed  upon  to  be  a  pi'o])(M- 
'■  and  sufficient  sum  for  the  maintenance  of  the  Countess  of  Westmeath  ;  '  then  this 
is  (in  a  way  which  it  is  not  necessary  to  recite)  stated  to  be  for  her  separate  use. 
Then  there  is  a  further  covenant  with  Mr.  Sheldon,  that  on  such  sc])aration  taking 
place,  "  lie  shall  and  will  enter  into  such  articles  of  separation  as  are  usual  in  such 
"  cases,  and  necessary  for  the  security  and  comfort  of  the  Countess  of  VVestmeatli ; 
"  and  also  do  and  execute  all  such  other  acts  and  deeds  as  shall  be  necessary  for  the 
"  further  and  better  securing  the  due  payment  of  the  yearly  rent-charge  or  annual 
"  sum  of  money  to  the  Countess  of  Westmeath,  during  the  joint  lives  of  her  and  her 
"  husband."  And  he  further  covenants,  "  that  in  the  event  of  such  separation  uii- 
"  fortunately  taking  place  as  aforesaid,  he  shall  and  will  ])ermit  and  allow  [365]  Lady 
"  Rosa  Nugent,  their  daughter,  and  also  such  other  child  or  children  as  they  may 
"  have  between  them,  to  be  and  reside  with  their  mother,  to  be  educated  under  her 
"  care  and  superintendence  ;  "  expressly,  therefore,  meaning,  according  to  the  plain 
import  of  these  terms,  that  if  the  case  should  happen  in  which  the  separation  is  to 
take  place,  he  foregoes  all  marital  rights  and  all  parental  rights,  and,  foregoing  all 
marital  rights  and  all  parental  rights,  of  course  seeking  to  discharge  himself  of  all 
parental  dvities  and  all  mai'ital  duties. 

Then  there  is  a  maintenance  to  be  provided  for  Lady  Ro.sa  whilst  she  is  living  with 
her  mother,  separate  from  her  father  ;  and  there  is  this  term  likewise,  which  is  a 
very  important  one  with  regard  to  the  circumstances,  "  that  neither  the  terms  of 
"  ninety-nine  years,  nor  the  provisions  hereby  agreed  to  be  made  as  well  for  the  said 
"  Countess  of  Westmeath  by  way  of  separate  maintenance,  as  for  the  education  and 
"  maintenance  of  the  .said  Lady  Ro.sa  Nugent,  and  other  child  and  children,  shall 
"  be  impeached  or  be  deemed  or  construed  to  cease  or  become  void  during  the  joint 
"  lives  of  the  Earl  and  Countess  of  Westmeath,  by  reason  of  any  reconciliation  which 
"  shall  take  place  between  them  ;  but  the  payment  of  the  said  sums  of  money  for 
"  separate  maintenance  respectively  shall  only  be  suspended  during  such  cohabita- 
"  tion  and  living  together,  but  to  be  revived  and  become  payable  again  if  at  any  future 
"  time  any  other  separation  shall  unfortunately  take  place."  It  then  states  when 
the  first  payment  is  to  be  made  :  "  but  such  separation  only  to  take  place  in  case  of 
"  ill  usage  or  gross  abuse  [366]  from  the  said  Earl  of  Westmeath  to  the  said  Countess 
"  of  Westmeath  his  wife." 

Then  the  trusts  of  the  term  of  1000  years,  which  had  been  vested  in  the  two  trustees, 
are  declared  ;  and  there  ajspears  to  me  some  degree  of  inaccuracy  in  the  declaration 
of  the  trusts  of  that  term,  because  the  estate  tail  has  been  given  to  Lady  Rosa  in  case 
there  be  no  son.  Your  Lordships  will  find,  if  you  take  the  trouble  to  look  at  so  much 
of  this  deed  as  contains  a  declaration  of  tlie  trust  in  the  term,  that,  whilst  there  may 
be  sons  and  daughters,  the  eldest  son  or  eldest  daughter  is  to  be  entitled  to  succeed  to 
the  estate,  yet  Lady  Rosa  would  be  and  was  tenant  in  tail  in  remainder,  subject  to  be 
defeated  by  a  son's  coming  into  esse  ;  but  in  the  very  case  in  which  it  is  contemplated 
that  she  may  be  the  only  daughter,  she  is,  by  the  effect  of  the  former  part,  coupled  with 
the  effect  of  the  latter  part  of  the  deed,  provided  for  both  as  an  only  child  and  as  a 
younger  child  :  that  is  an  inaccuracy  which  appears  to  me  to  be  worthy  of  attention. 

Thus  the  matter  rested  upon  that  deed  being  made  in  1817  ;  and  your  Lordships 
will  permit  me  here  to  notice,  that  it  is  an  agreed  fact,  that  when  that  instrument 
was  executed  there  was  no  separation,  indeed  there  coidd  be  no  separation  consistently 
with  that  deed,  because  it  looks  forward  to  the  idea  of  a  future  separation,  and  excludes 
the  idea  of  a  present  separation  ;  and  it  is  material  to  consider,  without  troubling 
your  Lordshijjs  with  going  through  all  of  them,  the  cases  which  are  very  w'ell  collected 
in  a  book  published  by  Jjr.  Roper:  it  is  material  for  this  reason,  that  1  apprehend 
that  it  has  been  established  in  the  Courts  [367]  below,  that  a  deed  providing  for  such 
separation  will  not  do  :  that,  whatever  may  be  or  may  not  be  part  of  the  objection 
to  deeds  of  separation  in  general,  an  instrument  which  is  to  provide  for  a  future  separa- 
tion, is  an  instrument  to  which  the  Court  will  not  give  effect ;  and  I  apprehend  also, 
putting  out  of  the  case  the  special  provision  here  about  gross  abuse  and  gross  ill  usage, 
any  instrument  which  provides  for  a  present  separation,  and  which  prospectively 
looks  to  the  parties  living  together  again,  and  then  to  a  future  sejiarntinn,  that  such 
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a  deed,  so  f;ir  as  it  provides  for  tliat  future  separation,  will  never  he  carried  into  efteet  ; 
the  coming  together  after  the  first  separation  being  looked  upon  as  wliat  the  civilians 
call  a  condonation,  and  that  being  held,  in  such  case,  to  put  an  end  to  all  sepai'ate 
provision,  though  that  separate  provision  was  to  be  enjoyed  in  a  future  sejiaration 
according  to  the  terms  of  the  instrument  itself  that  provided  for  the  first  separation. 
The  parties  lived  together,  in  a  sense,  till  June,  1819  ;  but,  in  the  mean  time, 
in  May,  1818,  a  deed  was  executed,  which  was  afterwards  destroyed  by  Lord  We.st- 
meath,  and  then  another  instrument  was  executed,  in  order  to  replace  that  which 
had  been  so  de.stroyed,  and  the  effect  of  that  deed  I  am  now  about  to  state  to  your 
Lordships.  It  was  executed  in  August,  1818,  but  it  bore  date,  nevertheless,  nearly 
with  the  date  of  the  first  instrument,  which  was  deistroyed,  namely,  on  the  30th 
of  May,  1818.  That  is  a  deed  between  the  Earl  of  Westmeath,  Lady  Westmeath, 
Lord  Salisbury,  and  Mr.  Wood  ;  and  the  recital  of  that  deed  is  in  these  terms  : — 
"  Whereas  the  said  Earl  of  Westmeath  hath,  at  the  particular  instance,  and  at  the 
"  sole  desire  of  the  [368]  .said  Emily  Anne  Bennett  Elizabeth.  Countess  of  Westmeath, 
"  his  wife,  agreed  to  live  separate  and  apart  from  him  ;  and  to  allow  to  her  and  lier 
'■  assigns,  during  the  joint  lives  of  him  and  the  Countess,  such  separate  maintenance 
"  and  yearly  provision  for  her  and  her  child  or  children  as  is  hereinafter  mentioned  ;  " 
then  the  deed  witnesses,  "  that,  in  consideration  and  in  pursuance  of  this  agreement," 
the  Earl  grants  and  demises  to  Lord  Salisbury  and  Mr.  Wood  certain  premises  in 
Westmeath,  and  certain  estates  in  the  county  of  Ro.scommon,  specifying  what  tliose 
estates  are  :  then  there  are  these  general  words,  "  and  all  and  singular  other  the 
"towns,  lands,  tenements,  and  hereditaments,  of  the  Earl  of  Westmeath  in  the 
"  counties  of  Roscommon  and  Westmeath." 

Now,  when  your  Lordships  recollect,  that  in  December,  1817,  there  was  a  covenant 
that  my  Lord  Westmeath  would,  within  twelve  months,  convey  his  estates  in  Kos- 
common  and  Westmeath  to  Mr.  Sheldon,  upon  the  trusts  of  that  deed,  it  seems  a  very 
difficult  thing  to  suppose  that  that  first  deed  would  be  considered  as  a  deed  that  was 
any  longer  to  remain  in  existence,  when  this  second  deed,  executed  within  the  twelve- 
month, contains  a  demise  of  these  very  estates  in  Westmeath  and  Roscommon,  which 
by  the  first  deed  were,  within  twelve  months,  to  be  conveyed  to  Mr.  Sheldon;  and 
it  looks,  therefore,  probable,  indeed,  very  highly  probable,  that  this  trust  deed  was 
intended  to  be  a  substitute  for  the  former  deed. 

Then  the  trusts  of  that  deed  and  of  that  demise,  which  was  to  vest  the  estate 
in  my  Lord  Salisbury  and  Mr.  Wood,  was  to  raise  the  sum  of  £1300  for  [369]  the 
lady  in  case  she  lived  in  a  state  of  separation,  and  £300  for  the  maintenance  of  Lady 
Rosa,  and  also  of  the  child  of  which  the  Countess  was  then  enceinte,  that  is  Lord  Delvin, 
who  was  afterwards  born,  and  died  in  very  early  infancy.  It  also  contains  covenants 
of  that  strong  nature  which  your  Lordships  generally  find  in  deeds  of  separation  ; 
namely,  covenants  that  she  shall  live  separate  ;  that  she  shall  not  be  molested  ;  and 
that  there  shall  be  no  suit  to  compel  her  to  live  with  the  Earl  ;  and  that  she  shall 
enjoy  all  her  own  property  in  such  manner  as  she  shall  think  fit  to  enjoy  it. 

After  the  execution  of  this  deed,  it  appears  that  th«  parties  did  not  separate, — 
I  mean,  in  a  sense  did  not  separate, — and  this  appears  to  me  to  be  a  very  important  part 
of  the  case  :  there  was  afterwards  a  suit  in  the  Ecclesiastical  Court  for  a  restitution 
of  conjugal  rights. 

I  find  it  laid  down  in  some  of  the  cases,  that  our  courts  will  not  carry  into  execution 
instruments  of  this  kind  where  there  is  a  decree  for  the  restitution  of  conjugal  rights 
in  the  Ecclesiastical  Courts.  When  the  cause  for  the  restitution  of  conjugal  rights 
was  first  heard,  which  it  was  before  Sir  Christoj)her  Robinson,  one  of  the  Judges 
of  the  Ecclesiastical  Court  of  this  country,  ho  was  of  opinion  that  there  was  no  separa- 
tion ;  he  was  of  opinion  that  there  had  been  a  case  of  cruelty  made  out,  as  I  under.stand  ; 
but  he  was  of  opinion  that  they  had  so  lived  together,  notwithstanding  the  execution 
of  these  instruments,  as  that  he  was  bound  to  order  the  restitution  of  conjugal  rights, 
and  he  did  accordingly  in  his  judgment  order  the  Lady  Westmeath  to  return  to  her 
husband.  If,  therefore,  instead  of  discussing  this  question  to-day  [370]  between 
these  parties,  we  had  been  discussing  the  question  between  the  date  of  Sir  Christopher 
Robin.son's  decree  and  that  of  Sir  John  Nichol's  decree,  which  I  am  about  to  state 
to  your  Lordships,  I  apprehend  we  slujuld  have  found  that,  unless  that  decree  in  the 
Ecclena.stical  Court  was  removed,  it  was  the  dutv  of  mv  Ladv  We.stmeath  to  return 
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to  her  husband,  and  of  course  all  these  provisions  for  separate  maintenance  would 
fall  to  the  ground.  There  was,  however,  an  appeal  from  the  judgment  of  Sir  Chris- 
topher Robinson  ;  and  your  Lordsliips  will  find  in  tliese  pajjers  tlie  judgment  of  Sir 
John  Nichol — the  elaborate  judgment  of  Sir  John  Niehol — printed  at  length.  We 
have  not  been  favoured  with  any  report  of  the  judgment  of  Sir  Christopjier  iiobinson, 
so  that  we  are  unable  to  compare  those  judgments  further  than  that  we  know  that 
one  is  directly  opposed  to  the  other,  and  that  tlie  one  reversed  the  judgmentof  tlie  other. 
The  last  decision,  that  of  Sir  John  Nichol,  was,  tliat  there  had  been  no  case  of  adultery 
made  out,  but  a  case  of  cruelty,  which  was  not  followed  by  cohabitation,  or,  in  other 
words,  by  condonation  ;  but  tlie  .state  of  the  facts  which  your  Loi'dships  have  before 
you  is  this  :  you  have  the  judgment  of  Sir  Christo])her  Rcibinson  and  the  judgment 
of  vSir  John  Nichol.  There  has  been  an  appeal  from  the  last  judgment  to  the  Court 
of  Delegates.  The  ('ourt  of  Delegates  have  not  yet  .sat  in  judgment  (ni  the  appeal 
before  them  ;  but  your  Lordships  are  to  infer,  that  if  it  is  jjossiblc,  on  the  one  hand, 
that  the  Court  of  Delegates  may  confirm  the  judgment  of  Sir  John  Nichol,  it  is  ])ossible, 
on  the  other  hand,  that  they  may  not  confirm  that  judgment  of  Sir  John  Nichol, 
but  that  they  may  confirm  the  judgment  of  Sir  Chris-[371]-topher  Robinson  ;  and 
we  are  placed  now  in  this  state,  that,  if  we  should  carry  into  effect  these  instruments, 
and  it  should  turn  out  that  the  Court  of  Delegates  reverse  the  judgment  of  Sir  John 
Nichol,  and  support  the  judgment  of  Sir  Christoplier  Robinson,  it  will  then  be  to 
be  considered,  what  the  effect  of  our  judgment  will  be — whether  we  ought  to  pro- 
nounce any  judgment  till  we  know  what  the  effect  of  that  judgment  pronounced 
in  the  Court  of  Delegates  may  be.  That  will  be  one  very  serious  matter  of  considera- 
tion for  your  Lordships  to-day  :  speaking  for  myself,  I  cannot  but  entertain  a  very 
con.siderable  doubt  as  to  what  may  be  the  issue  of  that  appeid  before  the  Delegates. 

•The  case,  with  respect  to  the  circumstances  I  am  now  about  to  mention,  is  a  case 
of  which  I  recollect  no  example  to  have  happened  in  the  course  of  either  my  pjro- 
fessional  or  judicial  life.  Here  is  this  deed  of  separation  of  May,  1818  ;  which  is 
a  deed  that  looks  to  a  separation  ;  which  is  stated  to  be,  nevertheless,  a  deed  that  my 
Lord  Westmeath  agreed  to,  and  my  Lady  VVestmeath  agreed  to,  in  consequence  of  her 
agreeiuT;  to  live  with  him  :  And  the  fact,  as  far  as  I  can  recollect  it  from  the  evidence, 
is  this  :  that  they  lived  together,  first,  I  think,  in  Stratford  Place,  afteiwards  in 
Bolton  Street ;  that  they  visited  at  Hatfield  House  together  ;  and  it  would  be  a 
question  upon  that  evidence,  whether  that  species  of  living  together  would  be  a  ground 
for  inferring  that  there  was  sexual  intercourse  on  the  pait  of  Lord  and  Lady  West- 
meath. I  cannot  say  that  there  may  not  be  evidence  here  which  might  be  left  to  a 
jury  on  that  question  ;  certainly,  there  are  persons  whose  depositions  on  this  point 
go  the  length  of  proving  [372]  strong  facts.  Lady  Salisbury,  for  instance,  in  her 
evidence,  says,  that  they  were  provided  with  apartments  at  Hatfield  House  ;  that 
there  was  a  bed-rcjom  between  two  dressing-rooms.  Her  Ladyship  does  not  say 
whether  there  were  two  beds  in  that  bed-room  or  not ;  but  some  of  the  witnesses 
say  that  thei'e  were  two  beds  in  that  bed-room  ;  but  whether  there  was  only  one 
bed,  or  whether  there  were  two  beds,  duringthe  whole  of  that  visit,  they  appear  to  have 
slept  in  a  single-bedded  room  or  a  double-bedded  room  together ;  they  were  living, 
to  all  appearance  to  the  world,  as  if  there  was  no  agreement  for  separation  between 
them.  At  home  the  establishment  appears  to  have  been  the  Lady's  ;  the  "  servants 
"  were  paid  by  her  ;  the  rent  of  the  houses  was  paid  by  her  ;  and  he  seems  to  have 
''  been,  in  one  .sen.se,  a  lodger  with  her."  But  this  appears  to  me  to  be  a  circumstance 
that  would  rai.se  a  very  important  question  in  a  Court  of  Law,  whether  that  species 
of  living  with  her  was  not  such  a  living  with  her  as  to  make  him  entirely  answerable 
for  all  the  debts  incurred  by  her  ;  and  whether,  therefore,  the  deed  is  not  a  deed 
that  not  only  wants  what  has  been  thought  a  very  material  provision  in  such  a  deed, 
namely,  the  indemnity  of  trustees  as  a  con.sideration  for  his  agreement,  but  whether 
the  deed  does  not  itself  provide  for  a  species  of  living  together  that  would  make  him, 
whether  it  was  meant  or  not,  liable  for  all  her  debts  and  engagements  ;  and  upon  that 
part  of  the  case  I  humbly  take  leave  to  express  an  opinion  whether,  looking  at  the 
judgment,  as  it  is  here  printed,  of  Sir  John  Nichol,  stating  it  as  I  ought  to  do  with 
great  deference,  and  all  possible  respect,  there  is  not  a  very  considerable  doubt  whether, 
in  [373]  the  Court  of  Delegates,  the  matter  may  not  be  so  further  considered  as, 
perhaps,  to  sustain  the  judgment  of  Sir  Christopher  Robinson.  I  mention  tliat, 
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my  Lords,  for  this  reason  ;  because,  if  that  should  happen  to  be  the  case,  I  do  not 
know  what  can  be  the  effect  of  any  step  we  now  take  in  this  House,  and  because  it 
leads  me  to  doubt  whether  it  will  not  be  extremely  material  that  your  Lordships, 
before  you  came  to  a  final  decision  upon  this  business,  should  not  know  what  the 
opinion  of  the  Court  of  Delegates  upon  that  point  is.  If  it  should  be  one  way,  that 
will  make  an  end  of  the  case  altogether  ;  but  if  it  should  be  the  other  way,  then  it  will 
lead  to  the  necessity  of  your  Lordships  determining  many  questions  which  would 
arise  in  this  case  out  of  s\ich  a  proceeding  in  the  Ecclesiastical  Court. 

There  are  some  points  which  seem  to  be  very  clear,  though  the  couits  have  taken 
a  veiy  long  time  in  coming  to  a  conclusion  upon  this  subject  ;  circum.stanees  were 
presented  which  led  originally  to  all  the  difficulties,  as  it  appears  to  me,  and  induced 
the  Courts  to  hesitate,  lest  they  should  be  taking  upon  themselves  to  confirm  deeds 
of  separation  founded  upon  considerations  diiectly  contrary  to  the  policy  of  our  law 
respecti  ng  marriage. 

The  book  before  me,  I  mean  Mr.  Eoj)er's  book,  contains  some  very  able  observations 
upon  these  points  ;  and  he  states  accurately  the  rule  as  laid  down  in  the  several  judg- 
ments that  have  been  given  in  the  Courts  below.  It  is  very  true,  that,  while  deeds 
of  this  nature  arc  not  to  be  encouraged,  there  is  no  authority  that  can  interpose  to 
oblige  parties  to  cohabit  together,  where  they  have  [374]  a  settled  determination 
to  the  contrary  ;  at  the  same  time,  I  apjirehend  that  every  court  of  justice  will,  as 
far  as  it  can,  lead  them  to  the  observance  of  their  duties  and  obligations  towards  each 
other  ;  and  the  Court  ought  to  be  extremely  careful  how  they  enforce  compacts  of 
this  kind.  I  agree,  that  in  this  case,  and  in  ahnost  all  the  other  cases,  the  objection 
which  has  been  raised  has  arisen  on  the  policy  of  law  ;  and  the  same  objection  that 
arises  in  couits  of  equity  on  the  j)olicy  of  law  arises  also  at  law  :  the  instruments 
would  be  as  much,  in  my  humble  judgment,  affected  by  this  consideration  in  a  colirt 
of  law,  as  they  would  be  in  a  court  of  equity. 

About  half  a  century  ago,  doctrines  of  this  nature  were  first  promulgated  in 
Westminster  Hall,  that  a  husband  and  wife  might  live  separate  if  they  executed  a 
deed  of  separation.  The  case  in  1  Burrows  Reports  *  goes  the  length  of  stating, — 
"  that  such  an  agreement  for  separation  is  a  formal  renunciation  by  the  husband 
"  of  his  marital  right  to  force  his  wife  back  to  live  with  him,  and  that  she  is  at  full 
"  liberty  to  go  where  and  to  whom  she  pleases." 

I  once  heard  Lord  Mansfield  say,  "  I  never  like  law  so  well  as  when  it  is  like  equity." 
Another  very  great  Judge  I  mean  my  Lord  Chief  Justice  [375]  De  (irey,  afterwards 
liord  Walsinghaui,  took  occasion  to  say,  "  I  never  like  equity  so  well  as  when  it  is 
"  like  law  ;  "  and,  accordingly,  the  same  doctrines  have  been  held  in  the  Courts  re- 
specting these  deeds  of  separation  ;  they  have  been  cut  down  by  the  doctrines  which 
have  been  from  time  to  time  .advanced.  It  has  been  said,  the  deed  will  not  do  unless 
you  have  trustees  ;  then  again,  it  has  been  said,  It  will  do,  whether  you  have  trustees 
or  not,  provided  you  have  an  indemnity.  Then  it  has  been  said.  You  may  contract 
with  trustees,  whether  you  have  an  indemnity  or  not  ;  and  an  action  may  be  main- 
tained upon  that  contract  :  but  the  Courts  have  said  over  and  over  again,  If  there 
is  not  to  be  a  present  immediate  separation,  the  deed  will  not  do  :  if  there  is  to  be  a 
present  immediate  separation,  and  the  deed  provides  for  future  separations,  the 
deed  will  not  do  as  to  future  separations,  because  as  soon  as  the  parties  come  together 
again,  at  that  moment  there  is  an  end  both  with  respect  to  the  future,  and  with 
respect  to  the  past,  separation. 

It  will  be  in  your  I.ordships'  recollection,  that,  in  the  case  of  Fletcher  v.  Fletcher 
[2  Cox,  99],  the  coming  together  again,  I  think,  did  not  last  above  sixteen  or  seventeen 
days  ;  but  it  put  an  end  to  the  whole  of  the  deed,  and  those  provisions  have  from  time 
to  time  been  cut  down  in  such  a  manner,  even  at  law,  that  I  do  not  apprehend,  what- 

*  Rex  V.  Mary  Mead,  1  Burr.  542.  The  question  arose  upon  the  return  to  a  habeas 
corpus  obtained  by  John  Wilkes,  under  which  his  wife  was  brought  into  Court  by 
her  mother.  The  return  was  that  the  husband  (having  used  her  very  ill),  in  con- 
sideration of  a  great  sum  svhich  she  had  given  him  out  of  her  separate  estate,  executed 
articles  of  separation,  and  covenanted  not  to  disturb  her  or  any  person  with  whom 
she  should  live.  According  to  the  report,  the  case  was  dismissed  with  the  observa 
tion  as  it  appears  in  the  text-. 
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ever  attention  your  Lordships  inny  be  pleased  to  give  to  tliis  case,  you  will  find  it 
possible  for  you  to  decide  it,  supposing  even  the  judgment  of  the  Ecclesiastical  Court 
not  to  be  reversed,  without  putting  it  into  some  eourse  in  which  (]uestions  may  be 
asked,  which  will  include  these  enijuiries  ;  [376]  namely,  whether  the  lirst  deed  is 
a  deed  that  can  stand,  not  only  with  respect  to  Lady  Westmeath, — as  to  her,  indeed, 
it  cannot,  because  the  decree  has  divlared  it  to  be  void  as  to  her,  and  there  is  no  ap|)ea! 
from  that  part  of  the  decree, — but  this  beini;  a  bill  to  have  tiie  instrument  delivered 
up,  and  Lady  Rosa  being  the  first  teiumt  iu  tail  in  being,  and  there  being  no  proba- 
bility of  any  other  coming  into  being,  but  she  being  a  tenant  in  tail,  with  whom  the 
controversy  may  be  carried  on  so  as  to  bind  all  future  tenants  in  tail  ;  upon  that 
part  of  the  prayer  of  tlie  bill  which  seeks  to  have  the  deed  delivered  up,  one  questitm 
will  be,  whether  the  decree  ought  not  to  have  pronounced  judgment  with  respect 
to  her  rights  or  with  respect  to  her  want  of  rights,  as  well  as  with  respect  to  the  claims 
of  Lady  Westmeath  ;  and  that  will  turn,  not  upon  the  question  whether  a  deed  may  be 
good  in  part  and  bad  in  part,  but  whether  the  only  consideration  for  this  instrument 
is  not  a  consideration  that  must  be  taken  to  apply  to  all  the  provisions  in  the  instru- 
ment ;  and  if  the  consideration  is  a  bad  consideration  for  one  of  its  provisions,  v/hether 
it  will  not  be  a  bad  consideration  also  for  the  other  of  those  provisions. 

But  if  you  are  to  enter  into  a  controversy  between  Lord  Westmeath  and  Lady 
Rosa,  you  must  know  how  she  has  been  brought  before  the  Court  ;  you  must  know 
how  it  has  happened  that  she  was  not  made  a  Defendant  until  after  publication  passed  ; 
you  nuist  know  whether  there  were  any  orders  made  by  the  Court  that  would  author- 
ize the  reading  of  the  evidence  against  her  ;  and  you  must  somehow  or  other  provide, 
that,  by  your  judgment,  assisted  by  the  judgment  of  a  court  [377]  of  law,  or  other- 
wise, the  question  shall  be  determined,  not  only  between  Lord  Westmeath  and  Lady 
Westmeath,  but  also  between  Lord  Westmeath  and  Lady  Rosa,  the  daughter  of  Lord 
Westmeath  ;  because  in  order  to  determine  whether  the  deed  is  to  be  delivered  up 
or  not,  the  interests  of  all  who  claim  under  the  deed  must  be  looked  at  :  and  I  doubt, 
even  then,  whether  we  have  got  parties  enough  ;  for  with  regard  to  some  who  have 
interests  under  the  deed  of  1817,  they  are  not  parties  to  this  suit.         i 

Another  question  will  be,  whether  it  is  not  obvious  that  the  secondjdeed  is  a  sub- 
stitution for  the  first  deed  ;  and  if  the  second  deed  be  a  substitution  for  the  first, 
then  also,  with  respect  to  that  second  deed.  Lady  Rosa  has  an  interest  ;  and  you 
nuist  decide  upon  her  interest,  as  well  as  that  of  Lady  Westmeath,  before  you  can 
determine  v\rhether  that  deed  can  or  cannot  be  ordered  to  be  delivered  up,  accordingly 
to  the  prayer  of  Lord  Westmeath  in  his  bill. 

These  are  the  general  observations  arising  from  considerations  which  have  struck 
me  as  producing  a  great  nuiny  difficulties  in  the  way  of  your  Lordships  coming  to 
a  determination  upon  this  subject  :  at  present,  I  have  made  those  observations  in 
the  presence  of  the  counsel  in  the  cause,  in  order  that  they  might,  (and  I  shall  be  glad 
if  they  will,)  be  so  good  as  to  suggest  any  remarks  upon  them  vi-hich  they  may  think 
expedient,  by  way  of  removing  those  difficulties.  llut  I  apprehend  it  will  turn  out 
at  last,  that  you  will  be  obliged  to  wait,  very  reluctantly  1  admit  it  must  be,  since 
nobody  can  look  at  this  case  without  wishing  it  could  be  settled  iuunediately  if  possible, 
but  I  believe  your  Lord-[378]-ships  will  find  that  you  cannot  deliver  yourselves, 
in  justice  to  these  parties,  without  waiting  for  the  decision  of  the  .Ecclesiastical  Court, 
and  without  having  also  those  points  with  respect  to  the  parties  satisfactorily  explained 
to  you,  before  you  come  to  any  determination.  It  is  not  my  intention,  therefore, 
to  move  any  proposition  to-day  ;  but  I  will  propose  the  further  consideration  of  this 
case  on  some  early  day.  Having  now  explained  what  the  difficulties  are  whicli  belong 
to  the  case,  it  is  hardly  necessary  for  me  to  add  more.  It  appears  to  me  that,  among 
the  difficulties  which  I  have  presented  against  proceeding  in  this  case,  there  are  some 
which  will  not  be  very  easily  solved  ;  I  shall  be  very  happy  to  see  those  difficulties 
removed  if  they  can  be  :  at  present,  all  I  would  do  is,  to  move  that  this  case  be 
taken  into  further  consideration  on  Tuesday  next. 

(June,  1829.)  The  Earl  of  Eldon. — Your  Lordships  have  read  a  petition,  presented 
in  the  case  of  Westmeath  r.  Westmeath,  which  was  lately  argued  at  your  bar.  praying 
that  it  may  stand  over  from  this  day  to  the  next  session.  T  feel  an  anxiety,  in  which 
I  know  your  Tjordships  concur,  that  we  should,  if  possible,  deliver  these  parties  from 
further  litigation.     But,  having  looked  very  attentively  into  all  the  papers,  I  am 
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perfectly  jiorsuaded  tl'.at  your  Loi-ilships  eanuot  proceed  to  judgment  in  this  case 
til!  tlie  Court  of  Delegates  shall  liave  informed  you  whether  the  judgment  of  Sir 
Ohristoplier  Robinson,  or  the  juilgment  of  Sir  John  Nichol,  reversing  that  judgment, 
— and  from  which  judgment  of  Sir  John  Nichol  there  is  now  an  appeal  to  the  Delegates 
— is  the  correct  determination  ;  whether  [379]  tluit  latter  judgment  shall  entitle 
Lady  Westmeath  to  a  divorce  on  account  of  criu-lly,  or  whether,  on  the  other  hand. 
Lord  Westmeath  can  m;ike  out  his  title  to  have  what  is  called  in  the  Ecclesiastical 
Court  a  restitution  of  conjugal  rights. 

In  this  case,  1  believe,  1  may  venture  to  state  to  your  Lordships,  that,  whatever 
doubts  have  been  entertained  with  respect  to  the  policy  of  these  deeds  of  separation, 
and  whatever  may  be  ultimately  your  Lordships'  opinion  with  respect  to  the  arguments 
of  counsel  as  affecting  such  instruments,  we  have  cases  in  which  it  has  been  decided, 
that  if  there  exists  that  species  of  cruelty  which  is  very  well  defined  in  many  cases 
which  have  been  published  ;  that  if  there  is  that  species  of  cruelty  with  reference 
to  which  the  Ecclesiastical  Courts  would  refuse  to  grant  a  restitution  of  conjugal 
rights,  or  if  it  goes  the  length  that,  upon  the  appeal  of  the  Lady,  and  her  proving  that 
cruelty,  the  Court  would  grant  to  her  a  divorce  on  account  of  that  cruelty  ; — there 
have  been,  I  say,  cases  in  which  courts  of  equity,  in  this  country,  have  said  they 
would  sustain  these  deeds  of  separation. 

The  difficulty  which  I  feel  in  acting  upon  the  principle  so  laid  down  is  this  :  that 
I  doubt,  under  the  circumstances,  whether  we  have  a  right  to  try  the  question,  whether 
there  has  or  has  not  been  cruelty,  or  to  decide  that  without  the  final  sentence  of  the 
Ecclesiastical  Court.  If,  in  the  present  case,  taking  that  to  be  established,  you  were 
to  support  the  deed  of  separation,  conceiving  that  the  Ecclesiastical  Court  would 
grant  a  divorce  on  account  of  cruelty, — which  they  would,  under  circumstances  calling 
for  it, — what  must  have  been  our  course  if  we  had  been  called  upon  to  determine 
[380]  what  was  tlie  effect  of  these  instruments  after  Sir  Christopher  Robinson's 
decision  ?  Should  we  not  have  been  bound  to  say,  in  that  state  of  things,  and  on 
the  ground  of  his  decision,  that  there  was  no  such  case  of  cruelty,  and  that,  on  the 
other  hand,  there  ought  to  be  a  restitution  of  conjugal  rights  i  and,  consistently 
with  such  restitution,  it  would  be  impossible  to  support  these  deeds.  If  we  are  to 
decide,  on  the  other  hand,  that  there  ought  not  to  be  a  restitution  of  conjugal  rights, 
according  to  Sir  Jolm  Nichol's  determination,  and  that  this  Lady  is  entitled  to  have 
a  divorce  on  account  of  cruelty  ;  if  we  give  our  final  judgment,  on  the  ground  that 
there  is  such  a  sentence  pronounced  by  Sir  John  Nichol ;  and  if  the  Delegates,  before 
we  meet  again,  should  determine  that  Sir  John  Nichol's  judgment  cannot  be  sup- 
ported, and  that  Sir  Christopher  Robinson's  is  right,  we  shall  have  ventured  to  give 
a  judgment,  which  is  a  final  proceeding,  open  to  the  objection  that  the  Court  of 
Delegates  may  establish,  that  this  species  of  judgment,  under  present  circumstances, 
with  reference  to  the  decision  of  Sir  Christopher  Robinson,  is  a  judgment  which  ought 
not  finally  to  have  been  given. 

The  cases  I  have  alluded  to  are  those  of  Stephens  v.  Ohve,*  and  another  case,t 
where  the  question  was,  whether  a  settlement  of  this  sort  was  fraudulent  as  against 
creditors  ;  but  my  Lord  Kenyon,  on  its  being  put  in  issue  that  there  had  been  adultery, 
— and  that  that  was  so  strongly  proved,  there  was  no  doubt  what  the  Ecclesiastical 
Court  would  liave  done, — held,  that  that  was  not  fraudulent  as  against  the  creditors  ; 
but,  the  ques-[381]-tion  being  between  the  person  executing  the  deed  and  persons 
claiming  as  creditors,  it  being  objected  that  these  deeds  of  separation  were  contrary 
to  the  policy  of  law,  the  Court  refused,  under  those  circumstances,  to  interfere.  The 
learned  Judge  stated,  that  the  question  was  just  as  open  at  law  as  if  he  was  to  decide 
positively  the  one  way  or  the  other  ;  and  he  left  the  parties,  therefore,  to  law. 

This  case  of  Westmeath  v.  Westmeath  was  before  me  when  I  had  the  honour  of 
holding  the  Gi'eat  Seal,  some  years  ago.  The  extent  of  the  adjudication  was,  that 
certain  proceedings  being  instituted  at  law,  1  was  not  called  upon  to  interpose,  and 
that  the  proceedings  ought  to  be  permitted  to  go  on.  1  did  not  feel  it  necessary  to 
determine  how  the  question  ought  to  be  decided  in  equity,  until  it  was  decided  at  law. 
The  bill,  in  the  cause  to  which  I  have  now  alluded,  was  finally  dismissed  ;  but  it  was 
dismissed  rather  for  want  of  prosecution  than  because  no  judgment  was  given  upon 

*  2  B.  C.  C.  90.  t  Nunn  v.  Wilsmore,  8  T.  R.  511. 
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it;  and  undoubtedly,  if  tlie  cause  had  been  set  down  again,  I  should  have  felt  lluit 
it  was-  proper  tor  the  Court  of  Equity  to  be  iufdniied  wliat  liad  been  decided  at 
law. 

The  proceeding  in  the  Court  of  Chancery  in  Ireland  was  a  pi-oceeding  which 
affected  the  daughter  of  this  noble  Lord  and  his  Lady  ;  the  bill  filed  in  the  Court 
of  Chancery  in  Ireland  being  a  bill  to  have  two  deeds  delivered  up,  the  one  dated  in 
December,  1817,  and  the  other  actually  executed  in  August,  1818,  but  dated  in 
May,  1818  ;  because  the  deed  which  had  been  either  prepared  and  executed,  or 
prepared  at  least,  in  May,  1818,  had  been  destroyed  by  my  Lord  Westmeath  ;  and 
tliere-[382]-fore.  as  I  before  mentioned,  it  happened  that  the  deed  of  August,  was 
dated  in  May  1818. 

The  deed  of  1817  contains  limitations  to  the  first  and  other  sons  of  Lord  West- 
meath liy  his  Lady,  in  tail,  with  remainder  to  the  eldest  daughter  in  tail  (that  daughter, 
Lady  Rosa,  being  the  only  child  of  the  marriage  now  living)  ;  with  remainder  to  other 
daugliters  who  should  come  into  existence  in  tail,  with  remainder  to  my  Lord  West- 
meath himself  in  fee.  A  bill,  in  the  Court  of  Chancei-y  in  Ireland,  being  brought 
for  the  purpose  of  having  these  deeds  delivered  up,  it  occurred  to  your  Lordships 
that  it  might  be  a  very  material  question  with  respect  to  the  daughter,  as  well  as  with 
respect  to  Lady  Westmeath  ;  because  if  she  was,  under  that  deed  of  1817,  entitled  to 
be  the  equitable  tenant  in  tail  of  the  estate,  subject  to  the  jointure  of  £3000  a  year 
to  Lady  Westmeath,  it  surel\'  was  of  great  importance  that  the  judgment  in  the  cause 
should  deliver  both  Lord  Westmeath  and  the  daughter  from  the  further  question, 
whether  the  estate  covenanted  so  to  be  limited  to  her  was  to  stand,  or  whether  the  deed 
was  to  be  delivered  up  with  respect  to  the  interest  of  Lady  Rosa,  as  well  as  the  interest 
of  Lady  Westmeath. 

It  strikes  me  as  a  very  singular  circumstance,  that,  in  these  Irish  causes,  it  is 
exceedingly  difficult  to  know  what  are  the  aberrations,  if  one  may  so  use  that  word, 
from  the  regular  course  of  proceedings  which  we  generally  adopt  in  England,  or  how 
they  contrive  to  do  justice  regarding  that  wdiich  we  find  to  be,  in  some  instances, 
the  course  of  proceedings.  My  Lord  Chancellor  of  Ireland  declared  that  deed  of  1817, 
in  respect  of  my  [383]  Lady  Westmeath,  to  be  void  ;  but  he  declared  it  to  be  void 
with  respect  to  her  interest,  without  prejudice  to  the  question  as  to  the  daughter. 
Now,  it  is  very  singular,  that  the  cause  should  have  gone  on  :  not  only  that  there 
should  have  been  the  filing  of  the  bill,  and  the  putting  in  the  answer  of  Lady  West- 
meath and  of  the  trustees,  but  that  the  witnesses  should  have  been  examined  for 
Lord  and  for  Lady  Westmeath,  and  the  testimony  of  those  witnesses  published  before 
Lady  Rosa  became  a  party  to  the  suit  ;  although  her  interest  was  material,  because 
her  interest  is  that  oi  the  tenant  in  tail  of  all  these  estates.  Being  made  a  party  after 
the  jJublication  had  passed,  she  put  in  an  answer,  according  to  the  information  now 
given  me,  by  another  lady,  as  her  guardian  ;  but  in  what  manner  the  Court  made 
that  evidence,  which  was  taken  between  the  husband  and  wife,  as  evidence  to  be 
considered  as  between  the  father  and  the  daughter,  does  not  to  this  moment  appear. 
One  question,  therefore,  as  to  her,  is,  Jiow  far  any  of  the  evidence  given  on  the  part 
of  my  Lord  Westmeath  can  be  evidence  that  can  be  read  against  Lady  Rosa,  wlio 
was  no  party  at  the  time  when  the  witnesses  were  examined,  in  order  to  defeat  the 
evident  interest  she  took  under  that  deed  of  1817.  Lord  Westmeath's  counsel  are, 
according  to  the  appearance  of  the  cause  before  us,  very  well  entitled  to  contend, 
tliat  the  Court  ought  to  have  decided  the  question,  not  only  between  Lord  and  Lady 
Westmeath,  but  the  bill  being  a  bill  for  the  delivery  up  of  the  instrument,  to  have 
decided  the  (juestion  also  as  between  Lord  Westmeath  and  his  daughter  ;  but  it  is 
very  difficult  to  deal  with  that  question,  reference  being  [384]  had  to  the  period  of 
that  daughter  being  made  a  party. 

The  agents  have  very  properly  given  me  the  information,  which  1  have  now  in 
my  hand,  witli  reference  to  the  time  and  manner  in  which  tliis  young  lady  was  brought 
before  the  Court,  she  being  the  present  tenant  in  tail.  Any  proceedings  in  an  equity 
cause,  properly  instituted  against  the  person  at  present  tenant  in  tail,  would  bind  any 
other  tenant  in  tail  who  came  in  by  limitations  subs(>quent  to  the  limitation  made  to 
her,  and  likewise  any  who  should  come  into  existence  and  po.ssess  an  interest  under 
the  limitation  prior  to  that  limitation  made  to  her  ;  but  a  court  of  equity  cannot  do 
that  with  a  view  to  contingent  interests  not  yet  come  into  operation,  unless  the  present 
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teauuts  ill  tail  shall  be  considered  as  capable  of  supporting  the  interests  of  all  who  may 
come  into  possession. 

The  marriage  settlement  of  1812  did  not  appear  further  than  that  according  to 
the  deed  of  181 7  all  the  estates,  settled  estates,  in  no  less  than  five  counties,  Westmeatli, 
Koscommon,  Cavan,  Longford,  and  Meath,  were  stated  to  be  settled,  or  agreed  to  be 
settled,  by  the  indenture  of  the  29th  of  Ma^'  1812,  which  was  the  settlement  made 
on  the  marriage  between  Lord  and  Lady  Westme<ath. 

In  order  to  shew  what  were  the  estates,  and  what  were  the  limitations  in  that 
settlement  of  the  29th  of  May  1812,  I  have  been  furnished  with  a  decree  made  by  the 
Vice-Chancellor  of  England  on  the  20th  of  January  1819  ;  the  contents  of  that 
settlement  appear  by  the  copy  of  the  decree.  This  deed  of  1812  expressly  creates 
estates  tail,  after  a  [385]  term  of  200  years,  for  securing  a  jointure  of  £.3000  a  year ; 
which  £3000  a  year  we  had  been  taught  to  think  was  first  granted  by  the  covenant 
to  grant  in  this  deed  of  1817  ;  it  also  affects  to  limit  the  Roscommon  estate,  and  that 
estate  only,  in  strict  settlement,  first,  to  the  sons,  then  to  the  daughters,  unless  the 
estates  in  Westmeath,  Cavan,  Longford,  and  Meath,  can  also  be  considered,  by  con- 
struction and  implication,  to  be  involved  in  the  same  strict  settlement,  according 
to  the  construction  which  may  be  put  on  the  words  "  for  default  of  such  issue.'' 
I  was  much  surprised  to  find  what  lias  actually  taken  place,  both  with  respect  to  the 
£3000  a  year,  and  with  respect  to  the  limitations  to  the  sons  and  daughters  of  the 
marriage. 

The  decree  of  1819,  I  have  already  mentioned,  was  made  in  consequence  of  a  bill 
having  been  filed  on  the  19th  of  June  1816  ;  which  your  Lordships  will  observe, 
therefore,  was  filed  prior  to  the  deed  of  December  1817,  and,  of  course,  prior  to  the 
deed  of  May  1818,  the  marriage  settlement  being  made  in  1812,  at  which  time  the 
estates  were  limited  in  this  way  :  as  the  father  of  the  present  Lord  Westmeath  was 
then  alive,  the  present  Lord  Westmeath  was  then  tenant  in  tail  in  remainder,  expectant 
on  the  demise  of  his  father.  The  father  and  the  son  not  being  on  terms,  the  conse- 
quence was,  that  they  would  not  join  in  any  instrument,  and  it  became  necessary, 
therefore,  that  a  settlement  should  be  made  in  such  a  manner  as  it  could  be  made, 
regard  being  had  to  the  fact,  that  he  was  tenant  in  tail,  not  in  possession.  This  settle- 
ment, therefore,  of  1812,  took  this  course  in  point  of  form  :  they  agreed  to  levy 
fines  ;  and  the  deed  provided,  also,  that  if  the  time  should  come  [386]  when  the  re- 
coveries could  be  eft'ective,  they  would  suffer  five  recoveries,  and  thus  bar  estates 
tail  and  the  subsequent  remainders. 

The  late  Lord  Westmeath  died  in  December,  1814.  And  here  is  a  clause  which 
your  Lordships  would  hardly  anticipate  :  I  hope  it  is  not  often  to  be  found  as  part 
of  an  English  settlement,  or  an  English  decree  ;  but  certainly  the  limitation  stated 
in  this  decree,  as  made  to  Lord  Westmeath,  is  a  very  singular  one  ;  for,  according 
to  tlie  terms,  as  they  appear  in  the  document  which  I  now  have  in  my  hand,  the  estate 
is  to  be  limited  to  Lord  Westmeath,  from  and  after  his  decease,  until  his  marriage. 
It  is  certainly  a  very  singular  estate,  as  it  is  expressed :  I  take  it  to  mean,  that  it  is 
from  his  father's  decease  until  his  marriage.  Your  Lordships  will  be  surprised  at 
hearing  that,  in  this  instrument,  on  the  marriage,  there  being  a  term  created  of  200 
years,  the  trustees  are  no  parties  to  this  suit.  It  is  a  term  of  200  years,  with  remainders, 
after  that  term,  to  Lord  Westmeath  for  life,  and  then  to  the  heirs  of  his  body,  not 
his  heirs  male,  but  the  heirs  of  his  body  generally  ;  with  remainders  to  himself  in  fee. 
The  trust  of  the  term  of  200  years,  created  by  this  instrument,  are  these  ;  namely, 
that  if  the  Lady  survives  her  Lord,  she  is  to  have  £3000  a  year,  raised  by  these  trustees, 
during  her  life  for  her  jointure ;  and  she  is  to  have  £10,000,  raised  within  a  certain 
])eriod  after  the  death  of  her  husband,  in  addition  to  the  £3000,  which  she  is  to  have 
from  year  to  year  for  her  life.  Xow,  it  is  a  very  extraordinary  circumstance,  as  it 
strikes  me,  that,  this  being  .so  limited  by  this  instrument,  tlie  first  instrument  we 
have  here  of  Deeeuiber  1817,  is  an  [387]  instrument  wliicii  nobody  can  read  without 
supposing  that  that  very  £3000  a  year,  .secured  by  this  instrument  of  December  1817, 
had  not  been  secured  by  the  instrument  of  1812.  It  may  be  said,  that  the  instru- 
ment of  1812  was  executed  by  Lord  Westmeath  at  a  time  when  he  could  not  make 
an  effectual  settlement,  on  account  of  his  father  being  alive.  But  this  suit,  which 
is  brought  in  the  year  1816,  is  a  suit  in  which  a  bill  is  filed  by  Lady  Westmeath  and 
her  daughter,  before  the  birth  of  the  son  :   being  filed  by  them,  it  states  the  deed  of 
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1812  ;  and  it  states  the  death  of  the  elder  Lord  Westineiith  in  1814  ;  it  states  that 
fines  were  not  levied,  according  to  the  covenant,  but  that  there  was  a  recovery  suffered 
in  each  of  the  five  counties,  and  that  the  uses  of  those  recoveries  were  to  trustees  for 
the  term  of  "200  years,  subject,  of  course,  to  the  life  of  Lord  Westuieath,  because  the 
trusts  of  those  terms  would  not  be  executed  till  after  his  death  ;  then  to  the  use  of 
the  heirs  of  his  body  ;  and  then  with  remainder  to  his  own  use  in  fee.  This  bill, 
thus  filed,  contended,  that  although  the  recoveries  would  enure,  and  properly,  to 
create  these  uses,  by  reason  of  the  declaration  of  the  uses  which  were  contained  in 
that  settlement  of  1812  ;  yet  that  the  real  meaning  was,  not  that  there  should  be  a 
limitation  to  the  heirs  of  his  body,  but  that  the  limitation  ought  to  have  been  such  as 
would  make  provisions  for  his  children,  his  first  and  other  sons,  and  then  his  tlaughters 
and  so  on  ;  and  that,  according  to  the  principle  of  courts  of  equity,  it  ought  to  be 
considered  to  be  an  express  provision,  not  of  an  estate  which  would  vest  in  him,  but 
of  an  estate  which  would  vest  in  those  children,  for  their  own  benefit  and  in  their 
own  right. 

[388]  This  bill  being  filed  by  the  Lady  and  the  daughter,  a  son  was  born  in 
September  1818.  On  his  birth,  there  was  a  supplemental  bill  filed,  for  the  purpose 
of  insisting  that  the  deed  of  limitation  ought  to  be  a  deed  of  entail,  and  not  to  bar 
the  interests  of  the  heirs  of  the  body  ;  and,  according  to  the  statement  in  the  decree 
of  the  grounds  upon  which  the  case  was  put  by  the  parties,  the  one  contended,  that 
this  limitation  ought  to  be  made  to  the  children  in  their  own  right,  the  other  con- 
tending, that  it  was  the  intenticni  that  he  him.self  should  be  tenant  in  tail  of  the  estate, 
charged  only  with  this  jointure  of  £3000,  and  reserving  to  himself  the  powerof  devising, 
as  he  should  think  proper,  among  his  children. 

In  the  year  1819,  there  was  a  decree  made  in  that  cause;  and  by  that  decree 
the  bill  was  dismissed,  the  Court  being  of  opinion  that  the  limitation  to  the  heirs  of 
his  body  was  the  limitation  which  was  intended  ;  and  that  the  Court  could  not  correct 
that,  and  ought  not  to  correct  it  by  making  any  limitation  to  any  child  suo  jure.  Now, 
your  Lordships  will  be  pleased  to  recollect  that,  it  being  the  object  of  this  bill  to  have 
estates  expressly  limited  to  the  son,  and  then  to  the  daughter  ;  that  the  deed  of 
December  1817,  and  the  deed  of  May,  1818,  are  both  of  them  deeds  that  are  executed 
before  this  decree  is  made  in  this  Enghsh  cause.  The  deed,  therefore,  of  December, 
1817,  which  contains  an  agreement,  expressly  that  the  Roscommon  estate,  at  least, 
should  be  limited  to  the  sons  suo  jure,  and  then  to  the  daughters  suo  jure,  whatever 
the  construction  of  that  deed  in  1812  might  be,  if  the  deed  of  1817  was  a  good,  and 
valid,  and  effectual  deed,  it  corrected  the  intention,  [389]  whatever  was  the  intention 
of  the  deed  of  1812  ;  and,  of  course,  if  it  had  been  before  the  Court,  and  the  Court 
had  been  of  opinion  that  the  deed  of  1817  was  a  valid  deed,  it  would  have  brought 
before  the  Court  an  express  agreement  on  the  part  of  Lord  Westnieath,  whatever  was 
his  intention  in  1812  or  in  1816,  when  the  cause  was  instituted,  a  plain  and  manifest 
declaration  of  his  in  1817,  that  the  estate  should  be  thus  settled  to  the  son  and  the 
daughter  suo  jure,  and  not  taking  the  chance  of  claiming  as  heirs  of  his  body.  But 
though  these  deeds  were  both  prior  to  the  decree  in  1819,  there  was  no  notice  taken 
of  them  ;  and  instead  of  insisting  on  the  title  made  in  the  deed  of  1817  on  the  part 
of  Lady  Rosa,  she  is  now  involved  in  a  question,  how  far  that  deed,  which  might  have 
been  brought  forward  in  that  cause,  doe«  or  not  give  her  a  right,  independently  of 
all  the  other  circumstances  that  we  have  been  considering. 

There  is  another  circumstance  which  is  very  remarkable  with  raspect  to  this  deed 
of  1818.  Having  examined  the  settlement  of  1812,  1  observe  that  there  is  a  sum 
of  £1.5,000  provided  by  the  Salisbury  family.  Under  the  settlement  of  the  deceased 
Lord  SaUsbury,  Lady  Westmeath,  as  one  of  his  children,  is  entitled  to  the  sum  of 
£.5000,  and  the  then  Lord  Salisbury  and  the  present  Lord  Salisbury  gave  a  joint  bond 
to  trustees  (who  are  not  parties  to  these  proceedings  by  the  way),  in  the  sum  of  £10,000, 
thesetwo  .sums  put  together,  the£10,()()0  and  the  £50i)(),  being  the  verysumof  £15,000, 
which  is  made  a  provLsiou  for  the  younger  children  of  the  marriage  by  the  instrument 
of  1812.  When  you  come  to  look'at  the  deed  of  May,  181«,  there  is  a  sum  of  £15,000, 
not  stated  to  be  so  fur-[390]-nished,  provided,  but  whether  it  was  the  intention  of 
the  parties  to  add  fifteen  to  fifteen,  or  only  to  provide  for  the  sum  of  £15,000  which 
was  already  provided,  appears  to  be  left  in  total  uncertainty  in  this  cause. 

There  is  another  circumstance  which  it  is  material  to  attend  to,  which  is  this  : — 
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it  certainly  is  very  remarkable  that  Mr.  Sheldon  in  1817  should  recite  the  settlement 
of  1812,  without  observing  that  that  settlement  of  1812  contained  the  very  provision 
actually  made  for  Lady  Westmeath  :  regard  being  had  to  recoveries  having  been 
suffered  in  1815,  or  between  1815  and  that  period,  how  that  happened  I  cannot  con- 
ceive. There  is  another  circumstance,  with  reference  to  which  it  is  to  be  considered 
whether  the  effect  of  these  deeds  has  not  been  already  in  some  measure  made  the 
subject  of  adjudication  in  a  court  of  law.  It  was  provided,  particularly  in  the  deed 
of  1817,  that  Lady  Westmeath  should  have  the  care,  the  nurture,  and  the  education 
of  her  child.  It  appears  that  Lord  Westmeath  having  obtained  possession  of  the 
young  lady,  Lady  Rosa,  there  was  an  application  by  a  writ  of  habeas  corpus  to  have 
the  child  delivered  up  again  to  the  lady,  but  the  Court  held  that  the  father  had  a  right 
to  the  care  and  custody  of  the  child.  Now,  whether  the  deed  of  1817  was  mentioned 
to  the  Court  at  that  time  I  do  not  know,  but  it  appears  that  that  deed  provided  that 
the  daughter  should  remain  with  the  mother.  If  that  deed  was  not  liable  to  objection  ; 
if  the  effect  of  it,  connected  with  the  conduct  which  had  led  to  it,  was  such  as  to  take 
away  the  general  right  of  the  father,  it  was  most  material.  If  the  deed  was  not  a 
valid  deed  in  point  of  policy,  it  would  not  be  attended  [391]  to  by  the  Court ;  but 
if  it  was  a  valid  deed,  there  cannot  be  a  question  that  the  Court  would  support  it,  and 
see  that  its  provisions  were  regarded  ;  it  would  depend  on  grounds  of  policy  how 
far  it  was  to  be  supported. 

Under  all  these  circumstances  ;  looking  to  the  facts  of  this  case,  how  far  these 
deeds  agree  together,  how  they  clash  with  each  other,  what  has  been  the  nature  of 
this  cause,  and  recollecting  what  may  be  the  effect  of  the  decision  of  the  Court  of 
Delegates  ;  upon  the  whole  view  of  this  case  it  does  appear  to  me,  that  inasmuch  as 
in  all  probability  the  Delegates  will  come  to  their  determination  on  the  ecclesiastical 
question  before  this  House  meets  again,  I  am  of  opinion  that  the  only  rational  thing 
that  can  be  advised  is,  that  your  Lordships  should  defer  the  decision  of  this  cause 
until  the  next  session  of  parliament,  in  order  that  we  may  then  know  what  has  been 
done  in  the  mean  time  in  the  Ecclesiastical  Court. 

There  is  another  thing  on  which  I  would  say  a  word.  It  has  been  supposed  by 
the  learned  Judge  in  the  Court  in  Ireland,  that  if  the  Ecclesiastical  Court  grants  a 
divorce,  the  Ecclesiastical  Cburt  will  also  grant  alimony  to  the  amount  of  the  £1300 
which  is  secured  by  the  deed.  But,  my  Lords,  a  second  question  may  arise  ; — how 
far  that  grant  of  alimony  can  be  enforced  ;  how  the  property  is  to  be  made  liable 
to  it  when  the  estate  is  iii  Ireland,  and  the  Ecclesiastical  Court  happens  to  be  in  Eng- 
land. I  think  I  should  be  very  unwilling  to  part  with  the  security  that  may  be  due 
to  me  under  these  deeds,  provided  tlie  Ecclesiastical  Court  shall  hold  that  there  has 
been  tliat  species  of  cruelty  that  ought  to  extend,  not  only  to  justify  a  refusal  of  the 
restitu-[392]-tion  of  conjugal  rights,  but  also  a  decree  such  as  the  last  decree  which 
has  been  made, — that  of  a  divorce,  on  the  ground  of  cruelty. 

The  noble  Earl  then  moved  that  the  consideration  of  the  case  should  be  adjourned 
to  the  next  session  of  parliament,  in  which  motion  the  Lord  Chancellor  concurred, 
and  it  was  adjourned  accordingly. 

(April  2,  1830.)  The  Lord  Chancellor.— This  case  was  directed  to  stand  over, 
in  consequence  of  certain  proceedings  depending  in  the  Ecclesiastical  Court.  A 
sentence  had  been  pronounced  by  Sir  Christoplier  Robinson,  which  was  reversed 
by  the  judgment  of  Sir  John  Nichol,  and  from  the  judgment  of  Sir  John  Nichol  there 
was  an  appeal  to  the  Court  of  Delegates  ;  at  the  time  when  this  case  was  argued, 
that  appeal  was  depending,  and  it  was  supposed  possible,  that  the  result  of  the  judg- 
ment u])on  that  appeal  might  affect  the  decision  of  the  case  in  this  House.  It  was 
on  that  ground,  and  on  that  ground  alone,  that  the  case  stood  over  till  the  present 
session  for  your  Lordships'  judgment. 

This  case,  upon  its  merits,  was  argued  at  great  length  at  the  bar,  upon  the  evidence, 
which  is  voluminous,  and  is  contained  in  the  papers  upon  your  Lordships'  table; 
but,  in  the  view  I  take  of  this  case,  it  does  not  ajjpear  to  me  to  be  necessary  to  go  into 
detail,  because  I  think  the  case  will  resolve  itself  into  one  or  two  plain,  and  simple 
points,  with  respect  to  which  I  confess  there  is  very  little  doubt  or  difficulty  existing 
in  my  mind. 

The  circumstances  of  this  case,  so  far  as  it  is  necessary  to  state  them  for  the  pur- 
pose of  explaining  the  grounds  of  the  judgment  which  1  am  about  [393]  to  submit 
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to  your  Lordships,  are  very  short.  These  parties,  Lord  and  l^ady  Westnieath,  were 
married  in  LSI 2  ;  soon  after  their  marriage  disputes  and  differences  arose  between 
them  :  those  disputes  and  differences  rose  to  a  considerable  height,  and  at  last  led 
to  the  deed  that  was  executed  in  the  month  of  December,  in  the  year  1817.  It  is 
not  necessary  that  I  should  read  to  your  Lordships  the  provisions  of  that  deed,  because 
I  will  state  the  eft'ect  of  it,  so  far  as  it  is  necessary  for  the  purpose  of  supporting  the 
observations  which  I  am  about  to  make  with  respect  to  it. 

That  deed  recited  the  difl'erences  and  animosities  existing  between  the  pai'ties  ; 
that  they  had  nearly  led  to  a  separation,  but  that  by  the  intei'vention  of  their  mutual 
friends  they  had  consented  to  live  together.  They  had  consented,  however,  to 
live  together  upon  condition,  that  if  at  any  future  period  those  difTerences  and  disputes 
should  again  revive,  in  the  manner  expressed  in  the  deed,  that  then  a  deed  of  separa- 
tion should  be  executed  between  the  parties,  upon  the  terms  and  conditions  stated 
in  the  deed  of  1817. 

Now,  according  to  the  provisions  and  stipulations  appearing  upon  the  face  of  this 
deed,  I  have  no  hesitation  whatever  in  stating  to  your  Lordships,  (and  I  state  it  in 
the  presence  of  my  noble  and  learned  friend,*)  that  the  deed  is  contrary  to  the  policy 
of  the  law,  and  cannot  be  sustained.  Upon  that  point  1  believe  no  difference  of  opinion 
whatever  exists.  It  is  a  deed  corresponding,  in  its  terms  and  provisions,  with  the 
deed  in  the  case,  I  think,  of  Durant  v.  Titley  [7  Price,  577],  which  case  has  been  [394] 
over  and  over  again  recognized,  and  was  I'ecognized  and  confirmed  by  the  decision 
of  the  Court  of  King's  Bench  in  the  recent  case  of  Hindley  v.  VVestmeath.  I  think, 
therefore,  that  part  of  the  decree  which  pronounces  the  deed  of  December  1817  to 
be  null  and  void,  is  a  part  of  the  decree  which  cannot  by  po.ssibihty  be  questioned. 

The  next  point  to  which  I  am  to  direct  your  Lordships'  attention,  is  with  reference 
to  the  subsequent  deed,  bearing  date  in  the  month  of  May,  in  the  following  year,  1818, 
but  which  in  point  of  fact  was  not  executed  until  the  month  of  August  in  that  year. 
What  had  been  hoped  by  the  mutual  friends  of  the  parties  did  not  take  place.  Lord 
and  Lady  Westmeath  continued  to  live  together,  but  differences  still  existed  between 
them,  and  in  the  month  of  May  1818  a  deed  of  separation  was  executed,  and  upon  the 
face  of  that  deed  of  separation  the  objection  to  which  I  before  adverted,  with  reference 
to  the  deed  of  1817,  certainly  does  not  arise  ;  but  it  is  material  to  advert  to  the  cir- 
cumstances that  accompanied  the  execution  of  that  deed,  at  the  time  when  the  deed 
was  executed. 

For  the  purpose  of  preventing  the  eclat  (to  make  use  of  the  term  contained  in 
the  papers),  and  the  scandal  and  conversation  that  might  result  from  the  transaction, 
these  parties  agreed  to  continue  to  live  together.  The  establishment  was,  indeed, 
to  be  the  establishment  of  Lady  Westmeath,  but  Lord  Westmeath  was  to  reside  in 
her  house ;  and  in  pursuance  of  that  agreement  he  did  reside  with  her  for  a  jieriod 
of  several  months  :  he  dined  at  the  same  table,  he  travelled  with  her,  and  visited 
with  her ;  and  though  I  believe  they  did  not  occupy  the  same  apartment  at  night, 
in  all  other  [395]  respects,  as  far  as  external  appearances  were  concerned,  they  lived 
together  upon  the  footing  of  husband  and  wife,  appearing  to  the  world,  and  appearing 
also  to  their  near  friends,  to  be  upon  the  footing  of  husband  and  wife. 

Where  parties  execute  a  deed  by  which  they  agree  to  separate  from  each  other, 
but  at  the  same  time  it  is  stipulated  between  them  verbally  that  tjiey  shall  continue 
to  live  together,  and  they  do,  in  fact,  continue  to  live  together  after  that  deed  has  been 
executed,  in  pursuance  of  that  agreement  residing  in  the  same  house,  although  they 
may  not  cohabit  together  as  husband  and  wife,  I  apprehend,  under  such  circum- 
stances, such  a  deed  cannot,  in  point  of  law,  be  su.stained. 

The  very  question  that  is  now  raised  with  respect  to  this  deed  of  May,  1818,  was 
raised  between  a  person  of  the  name  of  Hindley  and  Lord  Westmeath,  in  a  case  that 
was  decided  in  the  Court  of  King's  ]5ench  ujion  this  very  deed  a  few  years  ago.  Mr. 
Hindley  brought  an  action  against  Lord  Westmeath  ;  and  the  question  was,  with 
respect  to  the  effect  and  o])eration  of  this  deed,  whetiier  it  relieved  Lord  Westmeath 
from  his  liability  for  the  debts  that  had  been  incurred  by  Lady  We.stmeath.  The  case 
came  on  in  the  Court  of  King's  Bench,  and  was  referred  to  arbitration.  It  was  re- 
ferred to  the  decision  of  Mr.  Alderson.     Mr.  Alderson  looked  through  all  the  facts  of 
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the  case,  as  they  were  established  in  evidence  before  him  ;  and  the  conclusion  to  which 
he  came  from  that  evidence  was  this  ; — that  the  parties  had  agreed,  at  the  time  when 
they  executed  that  deed  of  separation,  that  they  should  still  continue  to  live  together, 
and  that  they  did  afterwards,  in  pursuance  of  that  agreement,  [396]  hve  together 
in  the  manner  I  have  described.  The  evidence  from  which  that  conclusion  was  drawn 
was,  I  think,  in  substance,  though  perhaps  not  precisely  in  terms,  the  same  evidence 
as  that  now  before  your  Lordships  ;  and  1  draw  the  same  conclusion  from  the  evidence 
now  before  your  Lordships,  that  at  the  time  when  that  deed  was  executed  these  parties 
agreed,  in  the  manner  I  have  stated,  that  they  would  still  continue  to  live  together. 

The  validity  of  that  award  became  a  subject  of  discussion  in  the  Court  of  King's 
Bench.  The  Court  of  King's  Bench  considered  the  case  of  so  much  importance, 
that  they  would  not  decide  it  upon  motion  ;  they  desired,  therefore,  that  tlie  facts 
should  be  turned  into  a  special  case,  and  the  facts  were  accordingly  turned  into  a 
special  case,  which  gave  time  for  more  deliberation  upon  the  subject.  It  was  argued, 
and  all  the  authorities  were  considered  ;  and  the  Couit  were  unanimously  of  opinion, 
that  that  reservation  at  the  time  of  the  execution  of  the  deed,  and  that  agreement, 
that  the  parties  should  continue  to  live  together,  although,  in  point  of  fact,  they  did 
not  occupy  the  same  apartment,  and  cohabit  as  man  and  wife,  was  sufhcient  to 
impugn  and  to  set  aside  the  validity  of  that  deed.  I  entirely  agree  in  the  opinion  so 
pronounced  by  the  judgment  of  the  Court  of  King's  Bench  ;  and  I  beUeve  that  judg- 
ment met  with  the  entire  concurrence  of  the  profession.  I  think,  therefore,  as  far 
as  my  individual  opinion  is  concerned,  that  that  deed  of  May  1818  cannot  be  sustained. 

The  question  then,  however,  is,  what  course  we  are  to  take  upon  this  occasion  1 
The  noble  Lord,  who  pronounced  the  judgment  in  the  Court  below,  [397]  considered 
that  the  validity  of  this  deed  was  a  pure  question  of  law  ;  that  the  deed  itself,  and 
the  facts  that  accompanied  or  followed  the  execution  of  that  deed,  coming  into  a  court 
of  law,  would  raise  a  pure  question  of  law  as  to  the  validity  of  that  deed.  He  did 
not  conceive,  therefore,  that,  sitting  in  a  court  of  equity,  he  was  bound  to  decide 
with  respect  to  that  point ;  and,  as  far  as  related  to  that  part  of  the  suit,  he  directed 
the  bill  to  be  retained  for  the  period  of  twelve  months,  in  order  to  allow  the  parties 
an  opportunity  of  raising  the  question  in  a  court  of  law,  if  either  of  the  parties  should 
think  it  right  so  to  do.  Neither  of  these  parties,  however,  have  availed  themselves 
of  that  opportunity  ;  and,  as  it  strikes  my  judgment,  with  great  deference  to  the 
opinion  of  my  noble  friend  who  sits  near  me,  that  the  proper  course  will  be  to  affirm 
the  judgment  of  the  Court  below,  the  effect  of  which  will  be  to  dismiss  the  bill,  as  far 
as  relates  to  this  part  of  the  suit,  leaving  the  parties,  as  they  will  under  such  circum- 
stances be  left,  if  either  of  them  should  think  it  advisable  so  to  do,  to  raise  the  question 
as  to  the  validity  of  this  deed  in  a  court  of  law  ;  but  I  do  not  apprehend  that  either 
party  will  think  it  prudent  to  agitate  that  question,  because  I  consider  the  question, 
as  far  as  relates  to  the  validity  of  the  deed,  as  a  legal  question,  finally  settled  by  the 
decision  I  have  referred  to. 

Under  these  circumstances,  therefore,  an4  subject  also  to  the  opinion  of  my  noble 
and  learned  friend  sitting  near  me,  1  should  propose  that  the  judgment  of  the  Court 
below  should  be  affirmed,  accompanied  with  a  declaration  that  either  party  may, 
if  he  think  proper,  be  at  liberty  to  raise  the  question  in  a  court  of  law  ;  and,  for  that 
purpose,  that  the  time  should  [398]  be  enlarged.  The  time,  as  it  originally  stood, 
was  twelve  months.  Those  twelve  months  have  already  expired.  Therefore,  if  your 
Lordships  agree  with  me,  the  judgment  will  be  affirmed,  enlarging  the  time  for  jiro- 
ceeding  at  law,  if  either  party  should  think  it  advisable  to  do  so.  But  1  cannot  bring 
myself  to  suppose,  after  the  decision  I  have  referred  to,  and  after  the  consideration 
this  case  has  undergone,  and  adverting  to  the  principles  upon  which  1  think  a 
question  of  this  kind,  relating  to  the  validity  of  a  deed,  must  be  decided,  that  it 
will  ever  be  contended  that  that  deed  can  be  sustained. 

The  P]arl  of  Eldon. — It  has  been  my  fate  now  for  neaily  forty  years  to  give  a  very 
attentive  consideration  to  cases  of  this  nature  :  it  will  be  in  the  recollection  of  some 
gentlemen  who  stand  at  the  bar,  that,  about  thirty  years  ago,  there  originated  a 
doctrine  in  Westmin.ster  Hall,  that  a  man  and  his  wife  might  by  agreement  make 
themselves  separate  persons  to  all  intents  and  purposes.  I  believe  that  law,  which 
was  then  pronounced  in  conformity  to  a  principle  then  stated  by  Lord  Mansfield, 
prevailed  in  the  courts  of  law  for  nearly  twenty  years.     An  opportunity  was  at  length 

370 


WESTMEATH   r.  SALISBURY  [1831]  V  BLIGH  N.  S. 

given  to  revise  that  doctrine, — i  say,  at  length^given,  because  tlie  change  of  practice 
from  special  verdicts  into  special  cases  haii  prevented  fre(iuently  any  recurrence  to 
courts  of  error,  but  at  the  end  of  about  twenty  years  there  happened  to  be  a  writ  of 
error  to  the  Exchequer  Chamber,  and  the  Judges  then,  upon  very  great  consideration, 
attending  to  the  grounds  of  policy,  and  the  nature  of  the  marriage  contract,  were 
of  opinion  that  that  doctrine,  and  all  that  had  been  consequential  upon  it,  could  not 
be  supported  in  point  of  law. 

According  to  the  law  of  this  country  marriage  [399]  is  an  indissoluble  contract ; 
it  can  only  be  dissolved  a  vinculo  matrimonii  by  the  legislature,  and  that  contract 
once  entered  into,  imposes  upon  the  husband  and  wife,  both  with  respect  to  them- 
selves and  with  respect  to  their  offspring,  most  important  and  most  sacred  duties  ; 
so  important  and  so  sacred,  that  it  does  seem  a  little  astonishing  that  it  ever  should 
have  happened  that  it  should  be  thought  that  they  could,  by  a  mutual  agreement 
between  themselves,  destroy  all  the  duties  they  owed  to  each  other,  and  all  the  duties 
they  owed  to  their  offspring. 

1  do  not  go  through  what  has  been  stated  in  a  great  variety  of  cases  upon  the 
subject,  nor  do  1  refer  to  them  for  any  other  purpose  than  that  of  stating  that  which 
1  think  can  admit  of  no  contradiction,  that  it  is  impossible  for  any  person  to  read 
the  judgments  1  have  had  the  honour  to  pronounce  upon  the  subject,  without  seeing 
that  I  never  could  originally  have  been  a  party  to  any  such  doctrine.  But,  when 
decision  followed  decision  ;  when  men  whose  professional  knowledge,  whose  talents 
and  whose  abilities  I  was  bound  not  only  to  respect  but  to  revere,  had  so  often  in 
courts  of  law  stated  doctrines  to  which  I  could  not  agree,  it  seemed  to  me  a  most  im- 
proper thing  that  I  should  take  upon  myself  to  say  that  those  doctrines  were  wrong, 
without  putting  the  matter  into  the  most  solemn  course  of  enquiry  ;  and  I  believe 
it  will  be  found,  if  your  Lordships  look  at  the  judgments  to  which  I  am  referring, 
that  I  was  always  exceedingly  anxious  that  a  case  of  this  important  nature  should  be 
brought  before  the  House  of  Lords. 

It  is,  as  ni}-  noble  friend  upon  the  woolsack  has  observed,  certainly  a  question 
of  law  as  well  as  a  (juestion  of  equity  :  that  is  to  say,  a  court  of  law  and  [400]  a  court 
of  equity  must,  I  apprehend,  decide  with  respect  to  questions  of  public  policy  upon 
the  same  grounds  ;  and,  after  so  many  decisions  at  law,  it  has  always  appeared  to 
me  to  be  a  much  more  wholesome  way  of  proceeding,  that  the  opinion  of  a  court  of 
law  should  be  taken  in  the  first  instance  upon  the  question,  but  that  it  should  be 
taken  in  such  mode  and  form,  that  the  opinion  of  that  court  may  be  brought  under 
the  review  of  the  House  of  Lords  ;  and  when  the  present  decree  leaves  it  to  each  party 
to  proceed  at  law  as  they  shall  be  advised,  1  should  have  felt,  at  least  when  1  had  the 
honour  of  holding  a  judicial  seat,  if  the  matter  had  been  so  tried  at  law,  that  it  could 
not  be  brought  before  the  House  of  Lords,  I  should  have  felt  an  inclination  to  send 
it  back  again,  in  order  that  it  might  come  before  this  House  in  the  proper  shape. 

It  is  impossible  to  look  at  the  circumstances  of  the  present  case  without  feeling 
much  with  regard  to  what  the  conduct  of  the  parties  has  been  ;  and  it  is  better,  per- 
haps, to  say  nothing  more  upon  the  subject,  than  simply  to  make  that  observation. 

With  respect  to  the  deed  of  1817,  it  is  quite  impossible,  in  my  judgment,  upon 
reading  that,  to  sustain  it  for  a  moment  ;  but  it  is  unnecessary  to  consider  that  point, 
because,  as  to  that  part  of  the  decree,  there  is  no  appeal  on  the  part  of  Lady  West- 
meath.  The  consequence  of  that  is,  tliat  we  must  take  the  decision  of  the  t'ourt 
of  Chancery  in  Ireland  to  be  right,  upon  that  deed  of  1817. 

There  is  one  observation,  hoivever,  which  I  think  must  be  attended  to  in  the 
minutes  of  any  judgment  we  pronounce  here,  which  is  this: — that  that  decree  reserves 
the  consideration  of  any  right  that  Lady  Rosa  may  have.  Now  I  doubt  whether 
that  [401]  reservation  is  sufficiently  ample  ;  for,  although  I  find  a  judgment  of  the 
Ma.ster  of  the  Rolls  in  this  country  in  the  year  1819,  jironouncing  that  Lord  West- 
meath  was  not,  under  any  articles  of  agreement,  bound  to  settle  any  part  of  the  real 
estate  in  strict  settlement,  that  is,  upon  the  sons  in  tail,  if  he  had  sons  ;  yet,  that 
deed  of  1817,  which  is  prior  to  the  decree  of  1819,  has  actually  settled  the  estates 
of  Westmeath  and  Roscommon  upon  sons  in  tail,  .successively,  one  after  the  other  ; 
and,  as  the  law  always  contemplates  that  parties  who  are  separated  may  come  to- 
gether again,  it  appears  to  me,  at  least,  worthy  of  consideration,  whether  this  House 
must  not  introduce  into  tin'  minutes  of  its  jiidgnient  some  saving  of  the  rights  of 
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the  male  issue  of  this  iiiarringe,  if  there  slioiild  be  any  such  male  issue,  under  the 
effect  of  that  same  deed  of  1817,  with  respect  to  which  the  rights  of  Lady  Rosa  arc 
reserved.  There  would  be  great  difficulty  in  getting  at  that  relief,  because  there 
is  no  appeal  on  the  part  of  Lady  Westmeath.  or  any  person  who  is  a  party  to  the  pro- 
ceedings before  the  House  ;  but  I  think  the  House  ought  to  make  an  attempt  to 
get  at  it. 

With  respect  to  the  deed  of  May,  181  8,  which  is  a  deed  of  actual  separation,  subject 
to  the  peculiar  circumstances  that  took  place  when  the  parties  met  together,  subse- 
quently to  May,  1818,  that  deed  appears  to  me  to  raise  a  question,  connected  with 
the  evidence,  of  very  great  importance.  Sir  Christopher  Robinson,  1  observe,  was 
of  opinion  that  there  was  an  end  of  that  deed,  upon  the  ground  of  condonation.  Sir 
John  Js  ichol  reversed  that  judgment,  being  of  opinion  that  there  was  no  such  condona- 
tion as  prevented  the  lady  applying  to  the  [402]  Ecclesiastical  Court  upon  the  ground 
of  cruelty.  The  question  that  arises  here  is  this  ;  not  whether  there  is  any  such 
condonation  as  will  prevent  an  application  to  the  Spiritual  Court  upon  the  ground 
of  cruelty  ;  but  the  question  is,  whether,  under  the  circumstances  in  which  the  parties 
lived  together,  though  it  was  not  a  cohabitation  vienS'X  et  thuri,  or,  at  least,  is  said 
not  to  have  been  so  ;  yet,  whether,  under  these  circumstances  of  cohabitation,  such 
as  it  was,  the  policy  of  the  law  with  respect  to  third  persons,  as  well  as  the  parties, 
does  [not  require  that  such  a  cohabitation  should  destroy  an  agreement  about 
separation. 

I  have  considered  that  subject  very  anxiously,  and  I  am  happy  to  take  this  oppor- 
tunity of  stating,  that  if  it  has  been  supposed  any  where  that  I  have  presumed  to  give 
any  opinion  as  to  what  the  doctrine  of  the  Ecclesiastical  Court  would  be  or  ought 
to  be  upon  such  a  state  of  circumstances,  that  that  observation  must  be  founded 
entirely  upon  mistake  ;  and  it  is  rather  fit  for  me  to  make  that  remark,  because  I 
am  sure  those  who  look  back  to  see  what  my  judicial  practice  has  been  upon  a  subject 
of  this  nature,  will  find  that  I  have  been  constantly  engaged  in  a  struggle  to  leave 
all  those  matters  about  separation  rather  to  the  Ecclesia.stical  Court,  than  to  take 
them  in  any  degree  from  that  Court  ;  and  that  the  contrary  practice  is  in  my  judg- 
ment bad  policy.  I  may  be  mistaken  in  that  judgment,  but  1  am  now  speaking, 
not  as  to  whether  that  judgment  was  correct  and  proper,  but  what  it  has  been  in 
point  of  fact :  and  it  cannot  have  escaped  observation,  that  I  liave  always  betrayed 
a  great  anxiety  to  reserve  and  confine  the  jurisdiction  in  that  species  of  suits  to  the 
Ecclesiastical  Court  as  much  as  it  could  pos-[403]  sibly  be  reserved  to  that  Court. 
Tt  is  too  late  to  say  that  in  Westminster  Hall  we  cannot  deal  with  such  suits  :  what 
1  meant  to  say  was  this ;  that  after  courts  of  law,  and  courts  of  equity,  following  the 
law,  have  held  that  you  could  deal  with  deeds  of  separation,  it  was  too  late  to  say 
that  we  were  to  be  concluded  by  the  doctrine  of  condonation  :  tliough  it  might  be 
rightly  stated  in  the  Ecclesiastical  Court,  that  we  were  to  be  concluded  as  to  the  effect 
of  these  voluntary  agreements  with  regard  to  the  prejudice  that  might  arise  from 
such  deeds,  from  such  living  together,  and  such  cohabitation  as  u-as  proved,  with 
all  the  circumstances  belonging  to  it,  that  have  obtained  in  this  case. 

I  was  not  aware,  certainly,  that  the  Court  of  King's  Bench  had,  in  the  matter 
upon  which  Mr.  Alderson  made  his  award,  given  an  opinion  upon  that  subject,  but 
I  have  no  hesitation  in  saying,  undoubtedly,  that  if  it  should  ever  be  my  duty  to 
reconsider  this  point,  when  this  case  comes  here  again,  that  my  present  opinion  most 
unquestionably  is,  after  very  great  consideration  of  the  subject,  that  such  a  living 
together  as  obtained  between  May.  1818,  and  June,  1819,  puts  an  end  to  that  deed 
of  May,  1818,  which  was  executed  in  August,  1818.  At  the  same  time  I  quite  agree 
that  this  case  ought  not  now  to  be  decided  by  us,  either  by  dismissing  the  bill  alto- 
gether, or,  on  the  other  hand,  by  an  attempt  to  do  that  which  we  cannot  do, — altering 
the  decree  in  any  such  way  as  it  would  be  perhaps  competent  to  us  to  alter  it,  if  there 
h;id  been  an  appeal  on  the  other  side  :  but,  theie  lioing  no  appeal,  we  cannot  alter 
it.  The  consequence  of  this,  as  it  seems  to  me,  is.  that  the  right  mode  of  proceeding 
is  to  request  that  the  partie.i  will,  if  they  think  pro-[404]-per.  go  to  law  upon  the 
subject,  but  they  must  take  care  that,  in  going  to  law,  the  matt.^r  in  the  court  of  law 
shall  be  so  disposed  of,  that  it  may  adnut  of  an  application  to  this  House  by  a  writ 
of  error,  or  otherwise,  and  that,  under  the  present  circumstances,  therefore,  we  cannot 
finally  relieve  either  party. 
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There  is  one  circuinstaiu-e  upon  which  I  should  beg  to  ask  the  ojiinioii  of  the  k^arned 
civihau  whoinl  have  tiie  lionour  now  to  see  at  tlie  bar,  and  that  is  tliis  : — in  the  suit 
in  the  Eeeh'siastieal  C'onrt,  Lady  Westnieath  ])uts  in  wliat  I  shall  eall,  but  ])c.riia.ps  I 
shall  uusiianie  it,  a  <lel'ensive  allegation  ;  1  mean,  to  the  suit  lor  tiie  I'estoration  ot 
conjugal  rights  :  she  says  in  answer  to  that,  there  lias  been  great  eruelty,  and  she 
seeks  for  a  divoree  a  menstt.  el  thoro.  1  observed  in  one  of  the  ])apers,  that  it  is  not 
only  represented  that  she  seeks  for  a  divoree  a  inensCi  id  thuro,  but  also  that  she  prays  for 
alimony.  I  do  not  observe  in  the  judgment  of  Sir  John  Nichol  that  any  alimony  is 
given.  Now  I  v^isli  to  know,  where  the  husband  brings  a  suit  in  the  Ecclesiastical 
Court,  in  order  to  have  a  restitution  of  conjugal  rights,  if  the  answer  to  that  suit  is 
one  giving  a  title  to  divorce  a  mensd,  et  thoro,  although  not  a  vinculo  malrimonii, 
thougli  it  does  not,  of  course,  ask  for  alimony,  is  alimony  always  allowed  in  case  the 
wife  succeeds  ? 

Dr.  Liishington. — There  is  no  question  whatever,  but  that  it  was  competent  to 
the  Ecclesia.stical  Court,  and  is  competent  to  the  High  Court  of  Delegates  now,  sup- 
jiosing  the  cause  had  not  been  remitted  to  the  Arches,  to  allow  alimony  to  Lady  West- 
ineath  ;  and  the  reason  why  no  application  was  made  for  alimony  was,  because 
rehance  [405]  was  placed  upon  the  existence  of  this  deed,  and  out  of  extreme  caution, 
to  prevent  the  application  for  alimony  being  supposed  to -have  any  operation  against 
the  vahdity  of  the  deed. 

Lord  Eldon. — Then,  perhaps,  you  will  inform  me  further,  whether  it  would  be 
competent  now  to  go  to  the  Ecclesiastical  Court  to  ask  for  alimony. 
Dr.  Lushington. — No  doubt,  my  Lord. 

Lord  Eldon. — Because  if  it  is  competent  to  go  to  the  Ecclesiastical  Court  and  ask 
for  alimony,  and  if  alimony  is  allowed  in  that  Court  on  the  ground  of  cruelty,  I  do 
not  apprehend  that  we  have  any  thing  to  do  with  it,  because  then  the  sentence  is 
sustained  upon  the  right  to  alimony  in  the  Ecclesiastical  Court,  and  not  upon  the 
right  created  or  supposed  to  be  created  by  this  deed  of  1818.  If  the  Ecclesiastical 
('ourt  chooses  to  give  alimony,  I  do  not  apprehend  that  this  House  could  interfere 
at  all  with  their  decision  ;  and  if  the  Ecclesiastical  Court  should  happen  to  take  as 
the  measure  and  extent  of  alimony,  the  alimony  which  was  professed  to  be  given  by  this 
deed  of  1818, 1  do  not  apprehend  that  because  that  Court  may  act  upon  that  principle, 
that  this  House  would  have  any  thing  to  do  with  it.  The  consequence  of  that  is,  there- 
fore, that  the  judgment  the  Lord  Chancellor  lias  proposed  to  give,  leaves  you  at  liberty 
to  go  to  the  Ecclesiastical  Court,  and  leaves  both  parties  at  liberty,  if  they  think  proper, 
to  go  to  law  upon  the  subject.  Going  to  law  on  the  part  of  Lord  Westmeath  would 
be  of  no  use  if  you  could  get  in  the  Ecclesiastical  Court  as  good  alimony  as  you  could 
get  under  this  deed.  On  the  other  hand,  there  could  be  no  possible  ground  for  us 
to  interfere  upon  the  point  of  alimony  if  you  can  get  it  there  ;  but  if  [406]  you  cannot 
get  alimony  in  the  Ecclesiastical  Court,  or  get  it  to  that  extent,  I  do  not  see  what  you 
have  to  do,  but  to  go  to  law  in  the  way  the  Lord  Chancellor  has  proposed  ;  and,  with 
his  leave,  1  will  draw  up  the  minutes,  pointing  out  in  what  course  your  Lordships 
should  proceed. 

The  cause,  then,  upon  the  motion  of  the  Lord  Chancellor,  stood  over,  in  order 
to  prepare  the  minute^ 

(July  1(5,  1830.)  The  Earl  of  Eldon. — The  grounds  on  which  the  House  proposed 
to  give  its  judgment  in  this  case,  were  very  fully  stated  on  a  former  occasion.  I  was 
afterwards  informed  at  the  bar  that  the  parties  had  compromised  ;  that  compromise 
not  having  been,  as  I  am  now  informed,  carried  into  eft'ect,  I  will  endeavour  in  a  few 
words  (not  going  through  the  particulars  of  the  case,)  to  re-state  the  jutlgment  which 
this  House  intends  to  pronounce. 

The  question  arose  before  the  Lord  Chancellor  of  Ireland  upon  the  effect  of  one 
deed  in  the  year  1817  and  another  in  the  year  1818.  The  Lord  Chancellor  of  Ireland 
was  of  opinion  that  the  deed  of  1817  was  contrary  to  the  policy  of  the  law,  and  that 
therefore  the  demand  of  the  Appellant  was  right  as  to  the  deed  of  1817,  but  that  there 
must  be  a  reservation  of  any  questions  in  which  the  daughter  of  Lord  and  Lady  West- 
meath was  interested.  Upon  looking  at  that  deed  it  appeared  to  the  House  that  it 
ought  further  to  reserve  the  rights  of  any  of  the  other  children  that  were  comprised 
in  that  deed  as  taking  under  the  limitations.  With  respect  to  the  deed  of  1818,  it 
has  been  most  accurately  stated  by  the  House  that  the  question  [407]  upon  the  effect  of 
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tliat  deed,  as  being  or  not  being  against  tlie  policy  of  the  law,  had  been  in  a  certain 
mode  and  manner  submitted  to  the  consideration  of  the  Court  of  King's  Bench.  It 
was  likewise  stated  to  be  the  opinion  of  your  Lordships  that  that  deed  is  a  deed  giving 
a  separate  property  to  Lady  Westmcath,  wiiich  was  against  the  policy  of  the  law, 
con.sidering  the  manner  in  which  they  have  been  living  together.  It  has  been  sup- 
posed in  the  Ecclesiastical  Court  before  the  Delegates  that  we  had  taken  upon  ourselves 
to  intimate  an  opinion  not  upon  the  mere  question  whether  this  deed  was  a  deed  that 
the  policy  of  the  law  could  sustain,  but  on  the  other  hand,  whether  this  lady  could  live 
separate  from  her  husband  under  circumstances  of  misconduct  of  which  the  Ecclesi 
astical  Court  had  jurisdiction,  which  it  was  conceived  could  not  be  taken  notice  of 
in  this  House.  1  take  this  opportunity  of  stating,  that  no  such  thing  passed  in  this 
House.  We  thought  ourselves  competent,  as  certainly  we  were,  to  say  whether  the 
deed  of  separation  was  an  instrument  to  which  this  House  could  give  eft'ect ;  but  if 
it  was  to  be  considered  as  a  proceeding  to  enable  the  lady  to  live  separate  on  the  ground 
of  misconduct  of  which  the  Ecclesiastical  Court  takes  cognizance,  we  did  not  mean 
to  meddle  with  that  question,  nor  did  we  meddle  with  it  at  all  ;  but  it  having  been 
understood  that  the  Court  of  King's  Bench  was  of  opinion,  when  in  a  certain  mode 
the  question  as  to  that  deed  was  before  them,  that  it  was  against  the  policy  of  the 
law,  it  did  appear  to  this  House  that  the  judgment  of  the  Lord  Chancellor  must  be 
considered  as  right  on  both  points  ;  that  is,  as  destroying  by  its  decision  the  effect 
of  the  deed  of  1817,  with  a  reservation  [408]  in  favour  of  the  children  under  that  deed, 
or  rather  the  reservation  of  the  question  with  respect  to  the  provisions  for  children 
under  that  deed,  and  that  the  other  might  be  tried  at  law,  reserving  the  further  con- 
sideration of  the  subject  till  the  proceeding  at  law  came  to  be  reported  to  the  Court 
of  Chancery  in  Ireland.  That  was  the  nature  of  the  opinion  which  was  expressed 
in  the  intimation  of  what  was  proposed  to  be  the  judgment  of  the  House  ;  and  it  was 
thought  necessary  to  add  to  that,  that  the  Court  of  Chancery  in  L-eland  should  be 
directed  to  retain  the  bill  upon  that  part  of  the  case  for  a  twelvemonth  from  the  date 
of  the  order  upon  the  remit,  as  it  had  before  directed  the  bill  to  be  retained  for  a 
twelvemonth  from  the  date  of  its  decree.  Your  Lordships  have  not  gone  at  all  into 
the  consideration  of  costs,  except  to  intimate  that  you  did  not  see  that  this  was  a  case 
for  costs  as  between  Lord  Westmeath  and  Lady  Westmeath  as  to  the  costs  of  the  appeal  ; 
but  I  have  entertained  a  doubt  how  far  the  persons  who  are  merely  trustees  in  this 
case  should  not  have  their  costs  paid  by  Lord  Westmeath,  and  I  incline  to  the  opinion 
that  those  who  appear  as  trustees  ought  to  have  their  costs  paid  by  Lord  Westmeath. 

(July  22,  1830.)  The  Earl  of  Eldon.— On  further  considering  the  matter,  with 
reference  to  the  judgment  which  was  proposed  in  this  case,  I  am  of  opinion  that  it 
is  incomplete. 

With  respect  to  the  deed  of  1 8 1 7 ,  on  which  the  first  question  arises,  that  was  declared 
by  the  Court  in  Ireland  to  be  a  deed  contrary  to  the  policy  of  the  law.  Your  Lord- 
ships were  also  of  opinion,  that  [409]  that  deed  was  against  the  policy  of  the  law. 
To  that  extent  there  is  no  difficulty  in  affirming  the  judgment. 

As  to  the  other  question,  which  arises  upon  the  deed  of  1818,  the  Lord  Chancellor 
of  Ireland  directed  the  bill  to  be  retained  for  a  twelvemonth,  and  being  retained  for 
a  twelvemonth  that  in  the  meantime  such  action  or  actions  skould  be  brought  as  the 
parties,  or  either  of  them,  might  think  fit.  The  proposition,  which  appeared  to  me 
to  be  that  which  ought  to  be  recommended  to  your  Lordships,  was  to  affirm  the 
judgment  as  to  the  deed  of  1817,  and  to  affirm  the  judgment  as  to  the  point  of  law 
upon  the  deed  of  1818,  directing  the  Court  to  retain  the  bill  for  a  year  from  the  time 
at  which  the  judgment  of  this  Court  should  be  regularly  certified.  But,  on  consider- 
ing what  we  ought  to  do,  I  confess  it  has  struck  me  as  a  matter  of  extreme  difficulty 
in  what  form  of  action,  in  what  mode  of  pleading,  we  shall  be  able  to  afford  aid  to  the 
Court  of  Chancery,  so  as  to  call  upon  the  Court  of  Chancery  to  review  any  opinion 
that  the  Common  Law  Judges  may  give  upon  the  policy  of  the  deed  of  1818,  which 
has  been  under  consideration  in  the  Court  of  King's  Bench  in  England  ;  and  if  the 
Court  of  Chancery  cannot  look  at  the  question  respecting  the  policy  of  the  deed  on 
any  special  verdict,  that  there  may  be  no  difficulty  in  this  case  upon  that  point. 

It  has  occurred  to  me,  that  it  might  be  the  means  of  saving  very  great  expence 
to  these  parties  if  we  were  to  put  the  thing  into  this  shape,  that  we  should  dictate, 
if  I  may  use  that  word,  to  the  Court  of  Chancery  to  send  a  case  for  the  opinion  of  the 

374 


e 


WRSTMEATH   V.   SALISBURY  [IS.'H]  V  BLIRH  N.  S. 

Court  nf  King's  Bench.  Then  if  the  Lord  C'lian-[410]-cellor  shall  adopt  that  ojiinion, 
there  might  be  an  appeal  to  tliis  House,  so  that  tliere  nugiil  he  given  to  your  Lord- 
ships a  final  oppurtunity  of  giving  judgment  respecting  the  policy  of  this  deed  of  1 81 S. 
I  am  sure  this  course  may  tend  to  save  a  great  deal  of  expence  to  the  parties,  who 
will  lose  no  time  whatever  by  the  motion  which  I  now  propose  to  make  ;  namel}-, 
that  the  judgment  of  this  House  shall  not  be  drawn  out  till  tht-  second  Monday  in  the 
next  session  of  parliament.  The  case  may,  in  the  interval,  he  brought  before  the 
Court  of  Chancery  in  Ireland  :  and  1  am  persuaded  no  time  will  be  lost  by  the  change 
which  I  propose,  if  the  parties  think  proper  to  take  the  necessary  steps  previous  to 
that  time.  I  believe  my  noble  and  learned  friend  on  the  wool.sack  feels  with  me  that 
there  is  a  great  deal  more  consideration  due  to  the  course  we  intend  to  pursue  than 
I  had  at  first  conceived. 

The  cause  then  stood  over  to  the  next  meeting  of  Parliament. 

(Dec.  '2'2,  1830.)  The  Earl  of  Eldon. — There  is  certainly  a  very  great  difficulty 
in  knowing  what  to  do  satisfactorily  with  this  case.  The  parties,  however,  have, 
by  their  petition,  expressed  the  desire  that  we  should  finally  dispose  of  the  case  under 
the  circumstances  in  which  it  stands  at  present.  The  case  presents  what  are  called 
deeds  of  separation  between  Lord  and  Lady  Westmeath.  How  it  could  have  entered 
into  the  head  of  any  body  to  suppose  that  the  first  of  these  deeds  was  a  deed  that  any 
court  of  justice  was  capable  of  carrying  into  efiect,  after  there  have  been  so  many 
decisions  upon  the  subject,  I  really  cannot  imagine.  It  appears  that  the  Lord  Chan- 
[411]-cellor  of  Ireland  stated  his  opinion  in  the  decree  which  he  made,  that  the  deed 
was  void  as  between  Lord  and  Lady  Westmeath,  making  this  declaration,  however, 
as  he  stated,  without  prejudice  to  the  rights  of  the  infant  daughter  of  Lord  and  Lady 
Westmeath. 

After  that  deed  had  been  executed,  the  parties  lived  together  again  ;  the  conse- 
quence of  which  is,  that  although  there  had  been  a  valid  separation,  their  living 
together  again  annulled  it.  This  in  the  Ecclesiastical  Courts  is  called  a  condonation  ; 
we,  in  Westminster  Hall,  are  content  to  say  it  puts  an  end  to  the  deed.  There  can 
be  no  doubt,  therefore,  and  there  has  been  no  doubt  expressed  in  this  House,  that 
that  deed  was  void  as  a  deed  of  separation. 

The  parties  having  come  together,  fresh  differences  took  place  between  them, 
in  consequence  of  which  another  settlement  was  executed  in  May,  1818. — That 
purports  to  be  a  deed  between  husband  and  wife,  covenanting  for  their  living  apart  : 
the  fact  being,  as  it  is  stated  on  the  part  of  those  who  contend  for  the  validity  of  the 
deed,  that  notwithstanding  that  agreement,  the  parties  lived  together  in  the  same 
house,  associating  together  to  all  appearance  ;  sometimes  sleeping  in  tlie  same  room, 
one  on  one  side  of  the  room  and  the  other  on  the  other  side,  there  being  two  beds. 
The  only  question  is,  whether  any  court  of  justice  would  give  effect  to  such  a  deed 
under  such  circumstances. 

In  the  course  of  what  passed  in  this  house,  we  heard  that  there  were  proceedings 
in  the  Ecclesiastical  Court.  The  jurisdiction  of  that  Court  appears  to  me  to  have 
been,  in  a  great  measure,  superseded  ;  and  we  are  bound  to  believe  lawfully  [412] 
superseded  by  the  decisions  which  have  been  made  in  Westminster  Hall.  1  do  not 
believe  that  there  is  any  one  of  your  Lordships  who  wishes  it  to  be  further  interfered 
with.  The  proceedings  went  on  in  the  Ecclesiastical  Court.  Lord  Westmeath  there 
instituted  a  suit  for  restitution  of  conjugal  rights  ;  and  Lady  Westmeath,  on  tlie 
other  hand,  instituted  a  suit  for  dissolution  of  the  nuirriage  ;  she  contending  that 
he  was  not  entitled  to  have  that  remedy  in  the  Ecclesiastical  Court ;  and  a  question 
arose  there,  on  which  a  difference  of  opinion  was  expressed  by  two  very  learned  persons; 
the  one.  Sir  Christopher  Robinson,  who  lield  that  that  deed  was  a  deed  of  condona- 
tion of  Lord  Westmeath's  alleged  cruelty  and  adultery  ;  and  the  other,  Sir  John 
Nichol,  who  heard  the  appeal,  who  was  of  a  different  opinion  ;  and  Lord  Westmeath, 
in  consequence,  was  prevented  having  the  judgment  which  he  prayed  in  that  case. 
The  Court  of  Delegates  confirmed  the  decision  of  Sir  John  Nichol,  their  judgment 
being  that  he  had  no  title  to  the  restitution  of  conjugal  rights.  Another  question 
also  arose,  which  was  whether  the  subsequent  deed  did  or  did  not  amount  to  a  con- 
donation. 

In  this  case  we  have  no  right  whatever  to  interfere  with  the  proceedings  of  the 
Ecclesiastical  Court,  and  I  mention  it  again  for  the  sake  of  saving,  that  if  any  Judge 
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of  that  Court  has  supposed  that  we  act  as  an  Appellate  Court  on  any  proceedings 
in  the  Ecclesiastical  Court  or  tlie  Court  of  Delegates,  that  observation  must  have  been 
founded  in  an  entire  mistake. 

It  is  a  very  different  (juestidii  wliethiT  that  deed  was  to  be  considered  as  a  con- 
donation of  what  is  called  adultery  and  cruelty  on  the  part  of  the  hus-[413]-band, 
or  whether  that  deed  is  a  deed  wliieh  a  Court  of  Equity  (and  we  are  now  sitting  in 
appeal  as  a  Court  of  Equity)  will  enforce.  If  tlie  parties  choose  to  lui ve  the  opinion 
of  this  House  in  the  present  state  of  the  proceeding,  and  will  both  of  them  give  a  consent 
to  be  bound  by  that  opinion,  1  believe  that  there  is  no  difficulty  on  the  part  of  your 
Tjordships — there  is  not  on  my  part — to  state  what  must  be  the  view  of  a  Court  of 
E([uity  with  respect  to  that  deed  ;  but  I  feel  a  very  great  difficulty  in  stating  an 
opinion  upon  that  ground  one  way  or  the  other,  if  the  cause  is  afterwards  to  proceed 
in  the  courts  below,  with  any  sort  of  prejudice  supposed  to  belong  to  the  expression 
of  that  opinion,  and  then  come  back  again  here  for  review  as  to  that  deed,  before 
the  cause  can  be  finally  disposed  of.  It  is  perfectly  clear  that  the  cause  cannot  be 
finally  disposed  of  here,  unless  the  parties  will  agree  that  it  shall  be  finally  disposed 
of  here.  We  have  had  a  petition  from  Lady  Westmeath,  praying,  and  it  is  certainly 
open  to  all  parties  to  make  that  prayer,  that  we  should  now  dispose  of  it,  if  the  parties 
will  agree  to  the  decision  being  final.  1  see  no  objection  to'that  course.  If.  on  the 
other  hand,  both  parties  will  not  agree  to  that,  the  consequence  will  be  that  with 
your  Lordships'  assi-stance  we  must  endeavour  to  put  the  case  into  as  short  a  mode 
of  further  proceedings,  and  leading  to  as  little  further  expence,  as  the  nature  of  the 
case  will  admit.  I  observe  from  the  petition  of  Lady  Westmeath  that  there  has  been 
another  proceeding  in  the  Court  of  Chancery  in  Ireland  ;  I  refer  to  a  suit  by  a  mort- 
gagee, for  the  purpose,  as  her  case  states,  of  embarrassing  her.  Whether  it  was  for 
that  purpose  I  do  not  know,  but  she  has  filed  [414]  a  bill  to  redeem  that  mortgage, 
that  the  existence  of  it  may  not  embarrass  any  rights  she  may  have,  and  it  may  be 
necessary  to  advert  to  that  circumstance  in  another  form.  I  do  not  believe  that 
either  in  this  House  or  out  of  it  there  will  be  in  the  minds  of  those  who  are  conversant 
with  the  law  much  doubt,  and  I  do  not  mean  to  intimate  that  I  have  the  least  doubt 
upon  the  question  whether  those  deeds  are  valid  or  invalid  1  But  before  I  express 
my  opinion  more  decidedly,  I  should  wish  it  to  be  ascertained  whether  the  parties 
will  or  will  not  be  bound  by  the  judgment  of  your  Lordships  ;  and  I  should  be  glad 
if  my  noble  and  learned  friend,  who  presided  at  the  hearing,  would  state  how  the 
case  appears  to  him. 

Lord  Lyndhurst. — I  apprehend  that  no  question  at  all  can  be  made  respecting 
the  deed  of  December,  1817,  that  it  is  utterly  void.  With  respect  to  the  deed  of  May, 
1818,  when  this  case  came  on  for  judgment  on  the  former  occasion,  I  am  afraid  I 
did  go  further  than  my  noble  and  learned  friend  is  disposed  now  to  do.  I  .stated  in 
distinct  terms  my  opinion  with  respect  to  that  deed,  an  opinion  from  which  I  am  not 
at  all  disposed  to  recede  ;  namely,  that  that  deed  also  is  invalid.  I  referred  to  the 
decision  of  the  Court  of  King's  Bench  on  that  very  deed  in  the  case  of  Hindley  r. 
Westmeath,  referred  to  in  the  printed  paper  to  which  my  noble  and  learned  friend 
alludes.  I  find  it  is  stated  that  the  decision  of  the  Court  of  King's  Bench  in  that  ease 
ought  not  to  be  made  use  of  against  Lady  Westmeath,  inasmuch  as  she  was  not  a 
party  to  that  case  ;  but  I  did  not  cite  the  case  of  Hindley  v.  Westmeath  on  the  ground 
that  Lady  Westmeath  had  any  privity  in  respect  of  the  decision  of  that  case,  but  I 
[415]  cited  it  as  a  precedent  applying  to  the  present  case,  that  decision  being  pro- 
nounced upon  this  very  deed,  and  in  my  judgment  in  this  case  referred  to  in  the  paper 
on  your  Lordships'  table,  my  conclusion  corresponds  with  the  conclusion  of  the  Court 
from  the  evidence  in  the  case  of  Hindley  v.  Westmeath.  I  am  of  opinion  that  the 
result  of  the  evidence  is  the  same  in  the  present  case  as  it  was  in  Hindley  v.  Westmeath, 
and  that  that  case  is  an  authority  precisely  in  point.  I  did  not  rely  solely  upon  the 
decision  of  the  Court  of  King's  Bench  in  that  case,  although  that  was  a  decision  pro- 
nounced on  great  consideration.  It  originated  in  an  award  made  by  Mr.  Alderson. 
now  a  learned  Judge,  who  stated  upon  the  face  of  the  award  the  grounds  of  his  opinion. 
The  Court  of  King's  Bench  considered  the  question  of  so  much  importance,  that  upon 
the  motion  made  upon  that  occasion  they  refused  to  pronounce  any  judgment,  but 
they  directed  the  facts  to  be  turned  into  what  is  called  a  special  case,  in  order  that 
it  might  be  more  deliberately  and  more  solemnly  argued  ;  and  upon  the  result  of 

376 


WESTMEATH  V.  SALISBURY  [l  Rf,]]  V  BLIGH  N.  S. 

that  arguiiieiit  the  Court  had  no  doubt  whatever  with  respect  to  tlie  judgment  whieli 
they  ought  to  pronounce  :  it  was  against  the  vali<li(y  of  the  ihcd.  I  rely,  liowever, 
not  on  the  decision  alone,  but  on  the  grounds  assigned  by  the  learm  il  Judges  for  that 
decision,  referring  as  they  did  to  former  decisions. 

My  noble  and  learned  friend  has  pursued  perliaps  a  more  prudent  coui'se  than  1 
am  pursuing,  in  stating  that  he  would  not  at  present  give  any  opinion  respecting 
the  validity  or  invalidity  of  the  deed,  unless  the  parties  at  the  l)ar  would  agree  to  take 
the  judgment  of  the  House  in  the  present  stage  of  the  proceedings.  1  have  on  a 
former  oc-[416]-casion  expressed  the  opinion  I  entertained  of  that  deed  ;  1  think  1 
am  bound  to  state  that  I  see  no  reason  to  depart  from  that  opinion.  I  have  within 
the  last  four-aiid-twenty  hours  read  over  the  evidence  again,  and  have  re-considered 
the  subject,  and  that  further  consideration  lias  confirmed  me  in  the  opinion  1  had 
formed  upon  it.  I  feel  desirous,  however,  that  the  parties  should  come  to  a  termination 
of  these  proceedings.  I  think  that  the  judgment  of  this  House  ought  to  put  an  end 
to  this  unfortunate  suit,  which  has  caused  so  much  expence,  and  has  been  protracted 
so  many  years,  and  of  that  termination  I  see  no  probability,  unless  the  parties  agree 
to  the  proposition  of  my  noble  and  learned  friend. 

The  Earl  of  Eldon. — Are  the  agents  here  1 

Mr.  Leake  and  Mr.  Mundell  appeared  at  the  bar. 

The  Earl  of  Eldon. — What  we  are  now  doing  is  rather  for  the  purpose  of  considering 
whether  that  part  of  the  judgment  of  the  Lord  Chancellor  of  Ireland  which  proposes 
to  give  in  some  shape  a  proceeding  at  law  upon  the  question  of  the  validity  of  that 
deed  should  stand,  which  proceeding  would  be  attended  with  a  great  expence  ;  or 
whether  we  should  say  at  once,  that  whatever  may  be  the  decision  of  the  Court  of 
Law  upon  that  point,  the  deed  is  either  valid  or  invalid.  This  House  is  clearly  at 
liberty  to  do  so,  whether  the  parties  give  one  answer  or  the  other  answer.  Do  the 
parties  object  to  the  House  giving  its  opinion  now  upon  the  validity  of  the  deed  1 

Mr.  Mundell. — On  the  part  of  my  Lord  Westmeath,  my  Lords,  I  do  not. 

Mr.  Leake. — On  the  part  of  Lady  Westmeath,  my  Lords,  I  have  no  authority 
to  consent  to  any  thing. 

[417]  Lord  Lyndhurst. — I  feel  so  strongly  upon  this  question,  that  I  would  propose 
to  your  Lordships  to  pronounce  the  deed  of  1818  invalid  on  the  arguments  which 
we  have  already  heard.  That  seems  to  be  the  main  point  which  now  remains  for 
consideration,  the  deed  of  1817  having  been  pronounced  invalid  by  the  Court  below  ; 
if  we  pronounce  the  deed  of  1818  invalid,  we  can  then  draw  up  the  minutes  for  the 
pvirpose  of  setting  the  question  at  rest. 

The  Earl  of  Eldon. — After  what  has  fallen  from  the  agents,  I  state,  without  the 
least  hesitation,  that  I  have  no  doubt  whatever  that  the  deed  of  1818  is  invalid,  as 
between  Lord  and  Lady  Westmeath.  I  am  extremely  sorry  to  be  obliged  to  state 
that  opinion,  but  it  is  an  opinion  which  I  have  often  and  often  reconsidered,  and  I 
cannot  alter  it.  The  consequence  is,  that  the  judgment  of  the  House  will  be,  that 
this  deed  is  invalid  in  respect  of  the  rights  of  Lord  and  Lady  Westmeath,  but  not  as 
to  those  which  any  other  person  may  have  under  that  deed.  That  reservation  was 
made  by  the  Court  of  Chancery  in  Ireland  with  respect  to  the  former  deed.  As  to 
the  form  of  the  finding,  I  will  draw  it  up,  and  will  show  it  to  my  noble  and  learned 
friend. 

(.■Vug.  30,  1831).  Lcjrd  Lyndhurst. — I  have  communicated  with  the  noble  and 
leaj'ned  Lord  who  attended  upon  th(^  liearing  of  this  ease,  aiid  he  agrees,  in  opinion 
with  me,  that  the  best  course  fur  this  House  to  pursue,  would  be  to  declare  the  deed 
of  1818,  as  far  as  any  remedies  on  that  deed  may  be  had  by  the  Marchioness  of  West- 
meath, null  and  void  ;  and  then,  if  that  be  the  decree,  to  remit  the  cause  [418]  to 
the  Court  of  Chancery  in  Ireland,  who  may  dispose  of  both  the  questions.  In  the 
mean  time,  the  deed  may  be  pronounced  null  and  void,  upon  which  no  action  can 
be  maintained.  The  question  was  formerly  before  the  Court  of  King's  Bench  in 
.England  ;  that  Court  had  no  doubt  on  the  subject,  but  the  case  wa^  referred  for  the 
award  of  Mr.  Alderson,  tlion  at  the  bar,  now  one  of  his  Majesty's  Judges,  of  the  Couit 
of  Common  Pleas.  Leave  was  given  to  hin-.  to  state  on  the  aw^ard  the  ground  of 
his  judgment,  in  order  that  opportunity  might  be  afi'orded  of  taking  the  opinion 
of  the  Court  of  King's  Bench  on  the  subject.  That  opinion  was  taken,  and  the  Court 
of  King's  Bench  were  unanimously  of  opinion  that  the  deed  of  1818  could  not  be 
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bUataiued.  1  stated  this  before  in  the  presence  of  the  noble  and  kaiucd  Lord,  aud 
he  eoiieurred  with  me  in  opinion.  I  slioii'.d  recomiiicnd.  therefore,  no^v.  that  your 
Lordships  should  pronounce  your  opinion,  that  that  dee<l  of  1S18  is  void  at  law  ; 
and  then  having  so  pronounced  that  opinion,  you  should  reiiiit  the  case  back  to  the 
Court  of  Chancery  in  Ireland. 

(Aug.  31,  1831 .)  It  is  declared  that  the  deed  of  the  30th  of  May,  1818,  in.  etc.,  so 
far  as  the  Respondent  the  Marchioness  of  Westnieath,  or  her  trustees  the  Marquess 
of  Salisbury  and  H.  W.  Wood,  further  seek  or  can  seek  any  benefit  under  it,  is  null 
and  void  in  law  ;  and  with  this  declaration  it  is  ordered,  that  the  cause  be  remitted 
to  the  Court  of  Chancery  in  Ireland,  to  do  therein  as  shall  be  just  and  consistent  with 
this  declaration. 


[419]   WALES. 

COURT  OF  CHANCERY  OF  GKEAT  SESSIONS  FOI!  GLAMOEGAN,  ETC. 

Thomas  James  and  James  Spencer, — Appellants ;  James  Price  and  William 
Augustus  Gott, — Respondents  [1831]. 

Upon  the  sale,  under  a  trust,  of  an  estate  called  G.,  which  was  subject  to  a 
mortgage  to  J.  S.,  an  attorney,  J.  became  the  purchaser,  and  in  part  of 
the  purchase  mone}'  agreed  with  J.  P.  who,  jointly  with  W.  P.,  was  inter- 
ested in  the  proceeds  of  the  estate  G..  to  convey  an  estate  called  M.,  valued 
at  £2000.  This  estate  was  accordingly  conveyed  to  T.  J.,  a  partner  in 
business  with  J.  S.,  who  in  the  deeds  appeared  to  be  a  trustee  for  J.  P. 
The  deeds  so  executed  were  left  in  the  possession  of  J.  S.,  who,  upon  some 
few  occasions,  had  acted  as  the  solicitor  of  J.  P. 

J.  P.  having  in  1817,  upon  the  security  of  this  estate  of  M.,  borrowed  £700 
of  W.  W.,  appl'fcd  to  J.  S.  for  the  deads,  in  order  to  complete  the  security, 
and  they  accordingly  were  delivered  by  J.  S.  to  J.  P.,  and  were  placed 
in  the  hands  of  W.  W.  as  mortgagee.  In  1818,  J.  P.  borrowed  a  further 
sum  of  £1500  of  A.  G.,  wliereupon  W.  W.  conveyed  the  estate  to  A.  G., 
and  the  deeds  were  delivered  up  to  him.  Part  of  the  £1500  so  borrowed 
wa?  applied  in  discharge  of  the  principal  and  inteiest  due  to  W.  W.,  and 
other  part  in  satisfaction  of  two  judgments  which  had  been  entered  up 
against  J.  P.  by  creditors,  for  whom  T.  J.,  the  partner  of  J.  S.,  acted  as 
solicitor. 

Upon  this  occasion  T.  J.  having  refused  to  join  in  the  conveyance  to  A.  G., 
a  bill  in  Chancery  was  filed  to  compel  him  to  convey  ;  and  he,  by  his  answer, 
having  suggested  that  he  held  the  estate  in  trust  for  J.  S.  as  well  as  J.  P., 
the  bill  was  amended  by  making  J.  S.  a  co-Defendant.  He  by  his  answer 
swore  that  the  estate  of  G.  was,  by  agreement  between  him  and  J.  P., 
sold,  for  their  joint  benefit,  in  moieties  ;  that  the  [420]  estate  of  M.  was 
for  reasons  of  convenience  conveyed  in  trust  nominally  for  J.  P.,  but  that 
T.  J.  being  his  partner,  was  on  that  account  made  the  trustee  in  the  deed, 
and  for  the  same  reasons  the  deeds  were  left  in  the  possession  of  J.  S., 
and  that  an  account  respecting  the  estate  had  been  settled  and  signed 
by  the  Plaintiff,  in  which  it  appeared  that  J.  S.  was  jointly  Interested 
with  him.  On  the  pait  <;f  the  Plaintiff  the  facts  as  before  stated  were 
proved,  and  it  was  also  proved,  that  in  various  transactions  and  conversa- 
tions relating  to  the  sale  and  mortgage  of  the  estates  in  question,  they 
were  considered  and  spoken  of  as  the  estates  of  J.  P.  and  that  J.  S.  never 
claimed  any  interest  in  them.  But  one  of  the  Plaintiff's  witnesses  deposed, 
that  J.  S.,  in  a  conversation  with  him,  said  that  "  he  thought  J.  P.  had 
"  bought  the  estate  for  liim,  but  J.  P.  took  it  for  himself  :  that  lie  (J.  S.) 
"  and  W.  P.  uvho  \\a?  p;irt  owner  with  J.  P.  uf  the  estate  to  be  sold)  were 
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"  not  fi'ii'iuls,  l)Ut   that  J.  P.  ;ind  W.  P.,  who  was  liis  uncle,  wfiv  friends, 

"  and  that  J.  P.  could  niako  ;i  hetter  bargain." 
There  was  also  evidence  that  J.  S.  refused  to  deliver  the  deeds   lo  -f.  P.,  until 

J.  P.  had  signed  the  account  set  up  by  the  answ  er. 
On  the  part  of  J.  S.  the  Defendant  in  the  suit,  it  was  sworn  by  T.  J.,  his  partner 

ami  co-Defendant,  that  he  was  made  trustee  for  J.  S.  as  well  as  J.  1^.,   und 

that  tlio  account  showing  their  joint  interest  was  fairly  settled  and  signed 

by  J.  P.  after  deliberate  investigation  : 
Held,  under  these  circumstances,  in  the  Court  below,  and  upon  appeal,  that 
\      J.  S.,  upon  the  proposal  of  the  Court,  not  having  acceded  to  the  sugge.s- 
~  tion,  that   an   issue  would  be  directed   if   the  parties  had  any  further 

evidence  to  oH'cr,  it  was  properlv  deci'eed,  that  T.  J.  was  a  trustee  for 

J.  P.  only. 

In  this  case  a  bill  was  filed  by  the  Respondents,  against  the  Appellant  James, 
for  the  purpose  of  compelling  him,  as  a  trustee  under  indentures,  dated  the  1st  and 
"2d  of  February,  1814,  to  convey  all  his  estate  and  interest  in  certain  lands,  etc.  called 
the  Merdy,  etc.  to  the  Respondent  Gott. 

James  having,  by  his  answer,  stated  that  the  Appellaiit  James  Spencer  claimed 
to  be  interested  [421]  in  the  lands,  etc.,  the  original  bill  was  amended  by  making  the 
Appellant  Spencer  a  party  to  the  suit. 

The  bill  which  was  again  amended  stated,  "  That  in  pursuance  of  an  agreement, 
dated  the  "2.5111  of  October;  1811,  and  made  between  the  Respondent  James  Price 
and  Walter  Price,  James  Price,  by  his  promissory  note,  paid  to  the  Appellant  James 
Spencer,  £810,  being  part  of  the  consideratiori  money  in  the  agreement  mentiimed, 
and  therein  stated  to  be  due  to  James  Spencer  from  Walter  Price,  and  that  the  note 
was  received  by  James  Spencer  in  satisfaction  of  such  debt,  and  had  been  long  since 
paid  oft',  but  that  the  same  had  never  been  returned  to  James  Price,  and  then  remained 
in  the  possession  or  power  of  Spencer. 

The  bill  further  stated,  that  by  indentures  of  lease  and  release,  dated  the  1st  and 
2d  of  February,  1814,  the  release  being  made  and  executed  by  and  between  Thomas 
Jones  of  the  first  part  ;  the  Respondent  James  Price  of  the  second  part  ;  and  the 
Appellant  1'homas  James  of  the  third  part  ;  after  reciting  that  the  messuage,  farm, 
and  lands  therein  described  then  stood  limited  to  the  use  of  such  persons  as  the  said 
Thomas  Jones  should  appoint  ;  and  further  reciting,  that  the  Respondent  James 
Price  had  contracted  w"ith  the  said  Thontas  Jones  for  the  purchase  of  the  said  messuage, 
lands,  and  hereditaments  therein-after  described,  for  the  sum  of  £2000,  it  was  wit 
ncssed,  that  in  pursuance  of  the  said  contract,  and  in  consideration  of  the  said  sum 
of  £2000,  to  the  said  Thomas  Jones,  paid  by  the  Respondent  James  Price,  he  the 
said  Thomas  Jones  appointed  the  messuage,  lands,  and  hereditaments  therein-after 
described,  unto  and  to  the  use  of  the  Appellant  Thomas  James,  his  heirs  and  assigns, 
[422]  upon  the  trusts  therein-after  dechired  :  and  it  was  further  witnessed,  that 
the  Respondent  James  Price  did  bargain,  sell,  and  release,  and  the  said  Thomas  Jones 
did  grant  and  release  unto  the  Appellant  Thomas  James,  his  heirs  aand  assigns,  all 
that  messuage,  lands,  and  hereditaments  called  the  Merdy,  situate  in  the  several 
parishes  of  Clift'ord  and  Dorston,  in  the  county  of  Hereford  ;  and  also  all  those  several 
pieces  of  land  called  Caie-Mae-Gwridd,  otherwise  Cae-Mae  Gwreth  aforesaid,  situate 
near  the  Merdy  aforesaid,  with  the  appurtenances,  to  hold  the  same  unto  the  Ap- 
pellant Thonuis  James,  his  heirs  and  assigns,  to  the  use  of  the  .-Vppellant  Thomas 
James,  his  heirs  and  assigns,  in  trust  for  the  Respondent  James  Price,  his  heirs  and 
assigns,  to  be  released  and  conveyed  from  time  to  time  to  such  persons  or  person, 
for  stich  estate  or  estates,  uses,  intents  and  purposes  as  the  Resjiondent  James  Price, 
his  heirs  and  assigns,  should  direct  or  appoint,  and  fur  no  other  use,  intent  or  purpose 
whatsoever. 

The  bill  further  stated,  that  under  the  indentures  of  lease  and  release  of  the  1st 
and  2d  days  of  February,  1814,  the  Appellant  Thouias  James  became  legally  seised 
of  the  fee  simple  of  the  said  messuage,  lands,  and  premises,  in  trust  for  the  Respondent 
James  Price,  his  heirs  and  assigns  ;  and  that  the  last  named  Respondent  accordingly 
entered  into  posse.ssion  of  the  said  messuage,  lands,  and  premises,  and  into  the  receipt 
of  the  rents  and  prcjfits  thereof,  and  had  ever  since  continued  in  such  jiossession.  am] 
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to  receive  am!  apply  all  the  said  rents  and  profits  to  his  own  use  and  benefit  exclusively, 
and  that  the  Appellant  James  Spencer  had  never  .applied  to  the  Respondent  James 
Price  for  any  [423]  acconnt  of  the  said  i-ents  and  profits  so  leccived  by  him,  nor  for 
any  share  thereof  ;  that  all  the  title  deeds  relating  to  the  said  preniisi^s  were  delivered 
up  to  the  Respondent  James  Price,  and  that  in  or  about  the  month  of  February, 
1817,  the  last  named  Respondent  having  occasion  for  the  sum  of  £700,  delivered 
the  said  deeds  to  the  Appellant  James  Spencer  (who  was  then,  and  had  been  for  many 
years  previous,  the  last  named  Respondent's  solicitor),  for  the  purpose  of  raising  the 
said  sum  for  the  last  named  Respondent  by  a  mortgage  of  the  said  estate  ;  and  tliat 
the  deeds  remained  in  the  possession  of  the  said  Appellant  until  the  said  Respondent 
having  applied  to  Walter  Wilkins  of  Maeslough,  in  the  county  of  Radnor,  and  requested 
him  to  lend  and  advance  the  sum  of  £700  to  the  last  named  Respondent,  upon  the 
security  of  the  said  messuage,  lands,  and  premises,  with  which  request  the  said  Walter 
Wilkins  having  agreed  to  comply,  the  said  deeds  were  re-delivered  to  the  Respondent 
James  Price  at  his  request,  by  or  by  the  order  of  the  Appellant  James  Spencer,  for 
the  purpose  of  enabling  the  last  named  Respondent  to  mortgage  the  said  estate  for 
the  said  sum  to  the  said  Walter  Wilkins,  and  the  last  named  Resj)ondent  having 
delivered  the  said  deeds  to  the  said  Walter  Wilkins,  with  the  privity  of  the  Appellant 
James  Spencer,  he,  the  said  Walter  Wilkins,  did  accordingly  lend  and  advance  to  the 
Respondent  James  Price  the  said  sum  of  £700. 

The  bill  then  stated  indentures  of  lease  and  release,  bearing  date  the  27th  and 
28th  of  February,  1817,  by  which  the  Respondent  James  Price,  in  consideration  of 
the  said  sum  of  £700  so  lent  and  advanced  to  him  as  aforesaid  by  the  said  Walter 
[424]  Wilkins,  granted,  released,  and  appointed  to  the  said  Walter  Wilkins,  his  heirs 
and  assigns,  all  the  said  messuage,  lands,  and  premises,  to  hold  the  same  unto  and  to 
the  use  of  the  said  Walter  Wilkins,  his  heirs  and  assigns,  subject  nevertheless  to  a 
proviso  for  redemption  thereof,  on  payment  by  the  Respondent  James  Price,  his 
heirs,  executors  or  administrators,  unto  the  said  Walter  Wilkins,  his  heirs  and  assigns, 
of  the  said  sum  of  £700,  with  interest,  in  manner  therein  expressed. 

The  bill  then  stated  that  the  debt  of  £700  was  not  paid  by  the  Respondent  James 
Price  to  Walter  Wilkins  on  the  days  appointed  for  the  payment  thereof,  and  that 
in  the  year  1818,  the  mortgage  being  still  unsatisfied,  and  the  Respondent  James 
Price  having  occasion  to  borrow  the  sum  of  £1500,  as  well  for  the  purpose  of  pajdng 
off  the  said  mortgage  as  for  other  purposes,  he  applied  to  the  Respondent  William 
Augustus  Gott,  and  requested  him  to  lend  and  advance  to  him,  the  Respondent  James 
Price,  the  sum  of  £1500  ;  and  for  securing  the  repayment  thereof  with  interest,  the 
Respondent  James  Price  proposed  and  agreed  that  the  said  messuage,  lands,  and 
premises  should  be  conveyed  to  the  Respondent  William  Augustus  Gott,  in  trust, 
and  with  a  power  to  sell  the  same  or  any  part  thereof,  and  out  of  the  purchase  monies 
to  arise  by  such  sale,  to  reimburse  himself  the  said  sum  of  £1500,  and  all  interest  due 
thereon  ;  that  the  Respondent  William  Augustus  Gott  consented  to  lend  and  advance 
to  the  Respondent  James  Price  the  said  sum  of  £1500,  upon  having  such  conveyance 
as  aforpsaid  made  to  him  of  the  said  messuages,  lands,  and  premises,  for  securing  the 
repayment  thereof  with  interest. 

The  bill  then  stated,  that  the  Respondent  James  [425]  Price  caused  to  be  prepared 
indentures  of  lease  and  release,  bearing  date  respectively  the  31st  day  of  July,  and  the 
1st  day  of  August,  1818  ;  and  that  by  the  release,  which  was  made  or  purported  to 
be  made  between  the  Appellant  Thomas  James  of  the  first  part,  the  said  Walter 
Wilkins  of  the  second  part,  the  Respondent  James  Price  of  the  third  part,  and  the 
Respondent  William  Augustus  Gott  of  the  fourth  part  ;  it  was  witnessed  that,  in 
consideration  of  the  sum  of  £700  to  the  said  Walter  Wilkins  paid  by  the  Respondent 
William  Augustus  Gott,  at  the  request  and  by  the  direction  of  the  Respondent  James 
Price,  and  also  in  consideration  of  the  further  sum  of  £800  to  the  Respondent  James 
Price  paid  by  the  Respondent  William  Augustus  Gott,  the  Appellant  Thomas  James 
and  the  said  Walter  Wilkins  did  grant,  bargain,  sell,  and  release,  and  the  Respondent 
James  Price  did  grant,  release,  and  confirm  to  the  Respondent  William  Augustus 
Gott,  his  heirs  and  assigns,  all  the  said  messuage,  lands,  and  premises,  to  hold  the 
same  to  and  to  the  use  of  the  Respondent  William  Augustus  Gott,  his  heirs  and  assigns, 
upon  trust,  to  sell  or  dispose  of  all  or  any  part  of  the  said  messuage,  lands. and  premises, 
and  out  of  the  purchase  monies  of  the  said  premises,  in  the  first  place,  reimburse 
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himself  the  said  sum  of  £1500,  with  such  interest  as  therein  mentioned,  together  with 
all  costs,  charges,  and  expenccs  incident  to  the  said  trusts,  and  then  to  pay  the  residue 
of  the  said  purchase  monies  to  the  Respondent  James  Price,  his  heirs  and  assigns, 
or  unto  such  other  .persons  as  he  or  they  should  direct  or  appoint. 

The  bill  then  stated,  that  the  Respondent  James  Price  executed  the  indenture 
of  release,  and  [426]  the  Respondent  \Villiam  Augustus  Gott  thereupon,  and  by  the 
direction  of  the  Respondent  James  Price,  paid  the  said  s>im  of  £700  (being  the  amount 
of  the  principal  money  then  due  on  the  aforesaid  mortgage,  all  interest  thereon  having 
been  paid  up  to  the  date  of  the  said  last  stated  indenture)  to  the  said  Walter  Wilkins, 
who  thereupon  also  duly  executed  the  said  last  stated  indenture  of  release,  and  signed 
a  receipt  for  the  said  sum  of  £700  on  the  back  thereof  ;  and  that  the  said  Walter 
Wilkins,  by  the  desire  of  the  Respondent  James  Price,  delivered  all  the  title  deeds 
relating  to  the  said  estate  and  premises  into  the  possession  of  the  Respondent  William 
Augustus  Gott  ;  and  the  last  named  Respondent,  by  the  direction  of  the  Respondent 
James  Price,  paid  the  further  sum  of  £400,  or  thereabouts,  in  satisfaction  or  part 
satisfaction  of  two  several  judgments  obtained  against  the  last  named  Respondent, 
at  the  respective  suits  of  Thomas  I'owell  and  Walter  Price  ;  that  the  said  two  several 
judgments  were  obtained  and  entered  up  against  the  Respondent  James  Price  by 
the  Appellant  Thomas  James,  who  was  a  partner  with  the  other  Appellant  in  carrying 
on  the  business  of  attornies,  and  who  were  then  employed  as  the  attornies  of  Thomas 
Powell  and  Walter  Price  in  obtaining  and  entering  up  the  two  several  judgments 
against  the  last  named  Respondent. 

The  bill  then  stated,  that  the  Respondents  had  caused  the  indentures  of  the  31st 
of  July,  and  1st  of  August,  1818,  to  be  tendered  to  the  Appellant  Thomas  James, 
and  requested  him  to  execute  the  same,  but  that  he  had  lefused  so  to  do,  alleging 
that  the  Appellant  James  Spencer  had  informed  [427]  him  and  given  him  notice 
that'the  Respondent  James  Price  purchased  the  said  premises,  in  trust  for  the  Re- 
spondent James  Price  and  the  Appellant  James  Spencer,  and  that  it  was  agreed  between 
them  that  the  Appellant  Thomas  James  should  be  a  trustee  of  the  said  premises  for 
the  last  named  Respondent  and  the  other  Appellant. 

The  original  and  amended  bill  then  charged  that  the  Respondent  James  Price 
was  a  bond,  fide  purchaser  of  the  said  premises  for  the  said  sum  of  £2000,  and  that 
the  whole  of  such  sum  was  paid  by  him  out  of  his  own  proper  monies,  and  no  part 
thereof  was  paid  by  the  Appellant  James  Spencer  ;  that  the  Appellant  James  Spencer 
never  disturbed  or  intermeddled  with  the  Respondent  James  Price  in  such  possession 
and  enjoyment  of  the  said  premises,  and  that  the  said  Appellants  well  knew  or  had 
notice  of  the  aforesaid  mortgage  and  judgments,  and  of  the  aforesaid  payments  by 
the  Respondent  William  Augu.stus  Gott,  and  of  the  matters  relating  thereto,  and 
that  he  did  not  object  to  such  payments,  or  give  the  Respondents,  or  either  of  them, 
notice  that  he  had  any  right  or  interest  in  the  said  premises  before  the  same  were 
made  ;  that  the  Appellant  James  Spencer  alleged  that  the  Respondent  James  Price 
had  settled  and  signed  some  account  in  writing  between  them,  by  virtue  whereof 
he,  the  last  named  Appellant,  claimed  some  right  in  the  said  estate  and  premises, 
but  the  Respondents  charged  that  if  any  such  account  was  signed  by  the  Respondent 
James  Price,  such  signature  was  unjustly  and  fraudulently  obtained  from  him  with- 
out any  consideration,  and  that  the  same  was  thei'efore  void  ;  that  if  the  said  James 
Spencer  had  any  such  right  or  interest  in  the  said  [428]  premises  under  any  deed 
or  instrument,  or  otherwise,  the  same  had  been  obtained  by  him  fraudulently  and 
without  any  consideration. 

The  bill  then  prayed  "  that  if  it  should  apjjear  to  the  t'ourt  that  the  Appellant 
"  James  Spencer  had  no  right  or  interest  in  the  said  estate  and  premises,  that  the 
"  Appellant  Thomas  James  might  be  compelled,  as  the  tru.stee  under  the  said  inden- 
"  tures  of  lease  and  release  of  the  Island  ^d  days  of  February,  1814,  and  in  pursuance 
"  of  the  terms  thereof,  to  release  and  convey  all  his  the  last  named  Appellant's  estate 
■'  and  interest  in  the  said  messuage,  lands,  and  premises,  as  such  trustee,  to  the  Appel- 
■■  lant  William  Augustus  Gott,  his  heirs  and  assigns,  upon  the  trusts  of  the  said 
"  indenture  of  release  of  the  1st  day  of  August,  1818  ;  and  for  that  purpose,  that 
"  the  said  Appellant  Thomas  James  might  be  compelled  forthwith  to  execute  the 
"  said  indentures  of  lease  and  release  of  the  3 1  .st  day  of  J  uly,  and  the  1st  day  of  August, 
1818,  so  prepared  and  executed  as  aforesaid  by  the  Respondent  James  Price  and 
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"  the  said  Walter  Wilkins  as  aforesaid  ;  and  tliat  the  Appellants  miglit  be  decreed 
"  to  pay  the  Respondents  all  the  costs  of  the  said  suit  ;  but  if  it  should  appear  to  the 
"  said  Court  that  the  Appellant  James  Spencer  had  some  right  or  interest  in  the  said 
"  estate  and  premises,  then  that  such  right  and  interest  of  the  last  named  Appellant 
"  might  be  ascertained,  and  that  the  Appellant  Thomas  James  might  be  compelled 
"  to  release  and  convey  all  the  estate  and  interest  which  was  vested  in  him  in  trust 
"  for  the  Respondent  James  Price  in  the  said  [429]  premises,  to  such  person  or  persons 
"  as  the  said  last  named  Respondent  should  appoint." 

The  Appellant  Thomas  James,  by  his  answer  filed  to  the  original  bill,  admitted 
the  indentures  of  lease  and  release  of  the  1st  and  2d  days  of  February,  1814,  and 
that  by  virtue  thereof  he  became  legally  seised  of  the  fee  simple  of  the  said  messuage, 
lands,  and  premises,  in  trust  for  the  Respondent  James  Price,  his  heirs  and  assigns  ; 
but  he  said,  "  he  had  been  informed  by  the  Appellant  James  Spencer,  that  the  Re- 
"  spondent  James  Price  purchased  the  said  premises  in  trust  for  and  upon  the  account 
"  of  the  last  named  Respondent  and  Appellant  ;  and  that  the  Appellant  James  Spencer 
"  had  given  notice  to  him,  the  Appellant  Thomas  James,  that  it  was  agreed  by  and 
"  between  the  Respondent  James  Price  and  the  Appellant  James  Spencer,  that  he 
"  the  Appellant  Thomas  James  should  be  a  trustee  of  the  said  premises  for  the  Re- 
"  spondent  James  Price  and  the  Appellant  James  Spencer,  and  that  the  last  named 
"  Appellant  had  given  notice  to  him  the  Appellant  Thomas  James  not  to  execute 
"  any  conveyance  of  the  legal  estate  in  the  said  premises  without  the  consent  of  him, 
"  the  Appellant  James  Spencer  ;  nevertheless  he  admitted  that  the  Respondent 
"  James  Price  did  enter  into  possession  of  the  said  messuage,  lands,  and  premises, 
"  and  into  the  receipt  of  the  rents  and  profits  thereof  ; "  he  admitted  that  the  said 
indentures  of  lease  and  release  of  the  31st  day  of  Jul}',  and  the  1st  day  of  August, 
had  been  tendered  to  him  for  his  execution,  and  in  consequence  of  the  aforesaid  notice 
given  to  him  by  the  Appellant  [430]  James  Spencer  he  had  I'efused,  and  still  refused, 
to  execute  the  same. 

The  Appellant  James  Spencer,  by  his  answer  to  the  original  and  first  amended 
bill,  filed  on  the  8th  of  September,  1819,  said,  "  that  previously  to  and  in  the  year 
'■  1811  he  the  Appellant  James  Spencer  was  an  incumbrancer  to  the  amount  of 
"  £669G  19s.  lOd.  or  thereabouts,  on  a  valuable  freehold  estate  called  Gwernfydden, 
"  and  other  estates  situate  in  the  parishes  of  C'lirow,  Brynham  and  Glascombe,  in  the 
"  county  of  Radnor,  which  estate,  subject  to  that  and  various  other  incumbrances, 
"  was  the  absolute  property  in  fee  simple  of  Walter  Price  of  C'lirow  aforesaid,  gentleman, 
"  or  was  so  claimed  by  him  to  be,  and  that  he,  the  said  Walter  Price,  and  other  persons 
"  claiming  interest  in  that  estate,  had  previousl}'  to  November,  1811,  executed  a  con- 
"  veyance  of  the  said  estate  to  a  trustee  for  sale,  and  he,  the  said  Walter  Price,  became 
"  and  was  entitled  to  a  considerable  part  of  the  clear  purchase  monies  which  should 
"  arise  from  such  sale,  and  that  afterwards,  but  before  any  sale  had  been  had,  the 
"  Appellant  James  Spencer  became,  and  was  desirous,  with  the  privity  and  knowledge 
"  of  the  Respondent  James  Price,  to  purchase  the  interest  and  share  of  the  said  Walter 
"  Price  in  the  said  estate,  and  in  the  purchase  monies  thence  to  arise,  and  in  the  benefit 
"  thereof  ;  and  that  the  Respondent  James  Price  well  knowing  such  the  desire  of 
"  the  Appellant  James  Spencer,  and  being,  as  the  last  named  Appellant  believed, 
"  witliout  any  money  himself,  but  thinking,  as  the  Appellant  Spencer  believed,  that 
"  he  the  said  Respondent  might  make  an  advantage  by  getting  sucli  a  con-[431]-tract 
"  as  next  herein-after  mentioned  in  his  own  name,  and  then  procuring  the  Appellant 
"  James  Spencer  to  advance  tl^e  necessary  stun  of  money  on  sharing  the  purchase  with 
"  him,  he  the  said  Respondent  went  to  the  said  Walter  Price,  and  after  some  treaty 
"  with  him,  he,  the  said  Respondent  in  his  own  name  contracted  with  the  said  Walter 
"  Price  for  the  purchase  of  such  of  the  said  Walter  Price's  interest,  parcel,  part  and 
"  share  as  aforesaid,  for  the  sum  of  £1(583  which  the  said  Walter  Price  accordingly 
"  signed  an  agi'eement  to  accept  from  the  same  Respondent ;  and  that  immediately 
"  or  almost  immediately  after  the  signature  of  such  agreement,  the  same  was  by  the 
"  said  Respondent  James  Price  delivered  to  the  Appellant  James  Spencer,  and  he, 
"  the  said  Respondent,  at  the  same  time  expressly  told  the  last  named  Appellant  that 
"  he,  the  said  Respondent,  had  made  such  bargain  and  agreement  as  aforesaid  for 
"  him  the  Appellant  James  Spencer,  and  that  he  the  last  named  Appellant  should 
"  give  what  he  pleased  to  him  the  said  Respondent.     The  answer  then  represented 
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"  that  Spencer  accepted  audi  offer,  atid  added,  that  wliatever  benefit  sliduld  be  derived 
■'  from  such  contract  should  be  equally  divided  between  them  ;  and  that  it  was  there- 
"  upon  arranged  that  the  Appellant  James  Spencer  should  provide  the  nece.ssary 
"  money  for  completing  the  said  contract,  and  should  wait  for  his  own  mortgage 
"  monies  aforesaid  until  the  said  estate  should  be  advantageously  sold,  and  that  the 
"  Appellant  and  the  said  Respondent  should  be  jointly  entitled  to  all  the  profits  and 
"  benefits  of  the  said  contract ;  and  that  shortly  afterwards,  to  wit,  in  December, 
"  1811,  [432]  the  said  sum  of  £1683  was  partly  paid  and  partly  secured  to  the  said 
"  Walter  Price,  as  follows  : — that  is  to  say,  the  sum  of  £67  part  thereof  was  satisfied 
"  to  him  by  way  of  set-off  against  a  debt  of  that  amount  which  the  said  Walter  Price 
"  then  owed  the  Respondent  James  Price,  and  the  sum  of  £816  further  part  thereof, 
■■  was  satisfied  to  the  said  Walter  Price  by  means  of  a  debt  of  that  amount  due  from 
"  him  to  the  Apf)ellant  James  Spencer,  on  account  of  interest  due  to  the  last  named 
"  Appellant,  in  i-espect  of  his  charges,  and  for  monies  paid  by  the  said  Appellant  for 
"  interest  on  the  other  charges  affecting  the  said  estate,  and  for  money  advanced  by 
"  the  said  Appellant  James  Spencer  to  the  said  Walter  Price,  and  fVir  fees  for  business 
'"  done  by  the  said  Appellant  for  the  said  Walter  Price,  independently  of  the  mortgage 
"  charge  firstly  therein-before  mentioned  ;  and  the  sum  of  £800  residue  of  the  said 
"  sum  of  £1683  was  secured  to  be  paid,  together  with  interest,  unto  the  said  Walter 
"  Price,  his  executors,  administrators,  or  assigns,  by  the  bond  of  the  Appellant  James 
"  Spencer  and  tlie  Respondent  James  Price,  which  they  executed  and  delivered  to 
"  the  said  Walter  Price  for  that  purpose." 

The  answer  then  stated,  that,  "  by  indentures  dated  the  6th  and  7th  of  December, 
"  1811,  in  pursuance  and  in  consideration  of  the  premises,  the  said  interest,  part  and 
'■  share  of  the  said  \^'alter  Price,  were  by  him  convej-ed  and  assured  unto  and  to  the 
"  use  of  the  Respondent  James  Price,  his  heirs  and  assigns,  but  the  name  of  the  said 
"  Respondent  was  used  in  such  conveyartces  as  a  trustee  for  the  equal  and  absolute 
"  benefit  of  himself  and  the  Appellant  James  Spencer." 

[433]  The  answer  then  stated  that,  "  the  conveyance  of  1811  was  placed  and  left 
"  in  the  hands  of  the  Appellant  Spencer  ;  "  and  that  it  was  agreed  between  the  several 
persons  interested  in  the  said  estates,  that  an  estate  called  Gwrynfydden,  and  some 
other  estates,  all  parcels  of  the  estates  aforesaid,  should  be  taken  by  and  approjpriated 
to  the  Appellant  James  Spencer  and  the  Respondent  James  Price  exclusively,  (subject, 
however,  to  certain  portions  of  the  incumbrances  aft'ecfing  the  whole  estates,)  in 
satisfaction  of  such  the  parts,  share,  and  interest  of  the  said  Walter  Price  so  purchased 
from  him  as  aforesaid  ;  and  that  soon  afterwards  the  several  estates  so  taken  by  and 
appropriated  to  the  Appellant  James  Sjiencer  and  the  Respondent  James  Price  were 
sold  in  diff'erent  lots  to  several  j^ersons,  and  that  the  estate  called  C4wrynfydden,  being 
the  most  valuable  portion  thereof,  was  sold  to  Thomas  Jones,  who  is  named  in  the 
said  bill,  at  the  price  of  £6000  ;  and  that  it  was  agreed  by  and  between  the  said  Thomas 
Jones  and  the  Appellant  James  Spencer  and  the  Respondent  James  Price,  that  the 
estates  and  hereditaments  in  the  said  bill  mentioned,  of  which  the  said  Thomas  Jones 
was  then  the  absolute  proprietor,  should  be  taken  and  accepted  by  the  said  Appellant 
and  the  last  named  Respondent  in  satisfaction  of  and  as  for  £2000  part  of  the  said 
£6000,  and  that  thereupon,  to  wit,  in  the  very  early  part  of  the  year  1814,  the  sum 
of  £4:000  in  part  of  the  said  £(5000  was  duly  paid  by  the  said  Thomas  Jones  in  money, 
and  thereupon,  and  in  consideration  thereof,  and  the  conveyances  from  him  therein- 
after mentioned,  the  said  portion  of  the  said  Gwrynfydden  estate,  which  was  sold 
to  the  [434]  said  Thomas  Jones  as  aforesaid,  was  by  ])roper  conveyances  and  by  proper 
parties  conveyed  and  assured  unto  or  for  the  benefit  of  the  said  Thomas  Jones,  his 
heirs  and  assigns,  accordingly. 

The  answer  then  stated,  that  the  indentures,  which  in  the  bill  are  mentioned 
to  bear  date  on  the  1st  and  2d  of  February,  1814,  were  made  and  executed,  etc.  ; 
and  that  the  indenture  of  release  was  executed  by  Thomas  Jones,  and  attested  in 
pursuance  of  the  power  in  the  said  bill  mentioned  in  that  behalf  ;  and  that  under 
and  by  virtue  of  the  said  indentures  of  the  1st  and  2d  days  of  February,  1814,  the 
Appellant  Thomas  James  became  legally  seised  of  the  fee  simple  of  the  said  estates 
and  hereditaments,  in  the  said  bill  mentioned,  in  trust  for  the  Appellant  James  Spencer 
and  the  Respondent  James  Price  equally,  and  their  respective  heirs  and  assigns,  and 
not  in  trust  for  tlie  Respondent  James  Price,  his  heirs  and  assigns  alfnie,  although 
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the  said  last  named  Kespondent's  name  appears  alone,  as  it  does  in  the  said  release 
of  the  "id  day  of  February,  181i,  the  reason  for  which  was,  because  the  said  con- 
veyance of  1811  from  the  said  Walter  Price  was  made  in  the  name  of  the  Respondent 
James  Price  only,  and  therefore,  as  the  said  conveyance  of  February,  1814,  was  part 
of  the  consideration  for  a  portion  of  the  said  estates  as  aforesaid,  it  was  thought  best 
that  his  name  should  in  that  conveyance  also  appear  alone  ;  but  nevertheless  the 
said  Appellant  Thomas  James  was  interposed  as  a  trustee  in  such  conveyance,  in 
order  that  the  legal  estate  being  in  him,  and  not  in  the  Respondent  James  Price,  the 
rights  and  interests  of  the  Appellant  James  Spencer  might  be  the  better  protected  ; 
and  that  under  and  [435]  by  virtue  of  the  said  conveyance  of  1814,  and  by  and  with 
the  Appellant  James  Spencer's  consent  and  permission,  the  Respondent  James  Price 
entered  into  the  possession  of  the  said  estate  and  hereditaments  mentioned  in  the 
said  bill,  and  into  the  receipt  of  the  rents  and  profits  thereof,  and  hath  ever  since 
continued  in  such  possession  and  receipt,  save  as  to  some  rents  which  the  Appellant 
James  Spencer  hath  received,  but  not  on  his  own  sole  account,  but  on  the  joint  account 
and  for  the  joint  benefit  of  himself  and  of  the  Respondent  James  Price  ;  and  he  denied 
that  he  knew  or  believed  or  had  heard,  save  from  the  said  bill,  tliat  the  Respondent 
James  Price  had  applied  all  or  any  part  of  such  rents  or  profits  to  his  own  use  exclusively, 
or  that  he  had  cut  down  or  sold,  or  caused  to  be  cut  down  and  sold,  any  timber  in  or 
upon  the  said  premises,  or  any  part  thereof,  or  that  all  or  any  of  the  title  deeds  of  or 
to  the  said  premises  were  or  was  delivered  up  to  the  said  Respondent  James  Price 
(save  when  the  Appellant  James  Spencer  delivered  the  same  to  him  as  herein-after 
mentioned)  ;  for  the  last  named  Appellant  said,  that  as  well  the  said  indentures  of 
1814,  as  also  other  deeds  relating  to  such  premises,  which  he  said  he  believed  were 
all  the  title  deeds  thereof,  were  at  the  time  when  the  said  transaction  with  the  said 
Thomas  Jones  was  completed,  left  in  the  hands  of  the  Appellant  James  Spencer,  "  and 
he  further  said,  that  in  the  year  18115,  or  kite  in  1815,  the  said  Walter  Price  wishing 
to  have  the  said  bond  paid  off,  and  it  not  being  then  convenient  either  to  the  Appellant 
James  Spencer  or  the  Respondent  James  Price  to  do  so,  he  the  last  named  Respond- 
ent came  to  the  Appellant  [436]  James  Spencer,  and  suggested  that  Walter  Wilkins. 
in  the  said  bill  mentioned,  would  lend,  upon  mortgage  of  the  said  estate  and  premises, 
mentioned  in  the  said  bill,  a  sum  sufficient  to  pay  off  the  said  Walter  Price,  and  desired 
of  this  Defendant  to  have  the  title  deeds  thereof  (which  were  in  the  keeping  of  the 
said  Appellant  as  aforesaid),  for  the  purpose  of  delivering  the  same  to  the  solicitor 
of  the  said  Walter  Wilkins,  in  order  to  the  preparation  of  such  mortgage ;  and  the 
Appellant  James  Spencer  did  thereupon  consent  to  deliver,  and  did  deliver  such 
title  deeds  to  the  Respondent  James  Price  for  that  purpose  ;  and  that  slwrtly  after- 
wards the  said  Walter  Wilkins  called  on  the  Appellant  James  Spencer,  and  informed 
him  that  he  the  said  Walter  Wilkins  was  willing  to  lend  money  on  the  security  of 
the  said  estates  and  premises  in  the  said  bill  mentioned,  or  to  that  effect ;  upon 
which  the  Appellant  James  Spencer  told  him  the  purpose  for  which  the  money 
was  wanted,  and  said  that  it  must  pass  through  the  last  named  Appellant's  hands, 
to  which  the  said  Walter  Wilkins  assented,  and  that  hearing  nothing  further  on 
the  subject  from  the  said  Walter  Wilkins,  he  at  last  conceived  that  the  idea  of  such 
loan  and  mortgage  as  last  mentioned  had  been  abandoned  ;  nevertheless  lie  had 
lately  heard  and  believed  it  to  be  true  (though  of  his  own  knowledge  he  knew  not 
the  same),  that  the  Respondent  James  Price  having  occasion  for  £700  applied  to 
the  said  Walter  Wilkins,  and  requested  him  to  lend  and  advance  such  a  sum  to  the 
same  Respondent  upon  the  security  of  the  said  estates  and  hereditaments  in  the 
said  bill  mentioned,  and  that  the  said  Walter  Wilkins  [437]  agreed  to  comply  with 
such  request,  and  accordingly  lent  and  advanced  to  the  last  named  Respondent 
£700  ;  and  that  thereupon  such  indentures  of  lease  and  release  as  in  the  said  bill 
stated  to  bear  date  respectively  the  27th  and  28th  days  of  February,  1817,  were 
made  and  executed  by  the  said  Respondent  James  Price,  and  that  the  same  were 
of  those  dates  respectively,  and  made  between  the  parties,  and  of  or  to  the  purport 
or  effect  in  the  said  bill  mentioned  in  that  behalf,  and  that  the  loan  and  advance 
so  made  by  the  said  Walter  Wilkins,  if  made  at  all,  and  the  said  mortgage  to  him, 
if  made  at  all,  were  so  made  without  the  consent  fir  knowledge  of  the  Appellant 
James  Spencer." 

He  then  admitted,  as  toinfuntiatinu  and  belief,  t  lie  transaction  of  mortgage  between 
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the  Respondents  Price  and  Gott,  and  the  transfer  by  VVilkins  of  his  security  to  Gott  ; 
but  denied  all  knowledge  or  belief  as  to  the  £400  paid  in  satisfaction  of  the  judgments. 
He  also  particularly  said,  that  he  gave  notice  as  aforesaid  to  the  Appellant  Thomas 
James  not  to  execute  any  conveyance  of  the  legal  estate  in  such  premises  without 
his,  the  Appellant  James  Spencer's  consent,  and  that  the  Respondent  James  Price, 
in  conjunction  with  the  Appellant  James  Spencer,  and  on  the  joint  account  of  the 
last  named  Appellant  and  himself,  and  not  otherwise,  was  a  honA  fide  purchaser,  in 
the  manner  and  for  the  consideration  therein-before  particularly  mentioned,  of  the 
said  estate  and  premises  in  the  said  bill  mentioned  ;  but  that  the  sum  of  £"2000  in 
the  said  bill,  and  in  the  said  indenture  of  release  of  1814  mentioned,  was  not,  nor 
wasany  part  thereof  in  fact  actually  paid,  save  only  that  such  estates [438] and  premises 
were  taken  and  accepted  at  that  value,  in  payment  pro  tanto  of  the  £0000  therein- 
before mentioned  in  manner  aforesaid,  but  that  the  said  estate  in  the  said  bill  mentioned 
having  been  clearly  given  and  taken  as  in  lieu  of  money,  to  which  the  Appellant  .lames 
Spencer  and  the  said  James  Price  were  equally  entitled  as  aforesaid,  it  was  clearly  and 
without  the  smallest  doubt  understood  by  the  said  Respondent  James  Price  and  the 
Appellant  James  Spencer  that  such  estate  was  of  course  to  be  their  joint  property, 
and  it  was  thought  best  by  the  last  named  Appellant  that  the  said  conveyance  from 
the  said  Thomas  Jones  should  be  made  in  the  form  and  manner  in  which  it  was  made 
for  the  reasons  therein-before  stated.  He  said  that  he  had  never  disturbed  or  interfered 
with  the  Respondent  James  Price  in  such  possession  and  enjoyment  as  in  the  said 
bill  mentioned  in  that  behalf,  because  he  thought  it  would  be  most  for  the  benefit 
of  himself  and  of  the  last  named  Respondent  that  the  last  named  Respondent  should 
manage  and  conduct  the  estate  and  premises  in  the  said  bill  mentioned  himself,  on 
their  joint  account,  he,  the  said  Appellant  being  a  solicitor,  and  much  engaged  in 
his  professional  avocations  ;  and  he  said,  that  he  never  had  notice  of  the  said  mort- 
gage to  the  said  Walter  Wilkins,  save  only  as  aforesaid,  until  after  the  same  was  made, 
if  the  same  was  made,  and  that  he  had  no  knowledge  or  notice  of  either  of  the  judgments 
in  the  said  bill  mentioned,  until  after  the  same  respectively  had  been  entered  up  and 
completed,  if  the  same  or  either  of  them  did  exist,  save  that  he  had  received  informa- 
tion that  a  judgment  was  in  the  course  of  being  obtained  by  the  said  Walter  Price 
against  the  Respondent  James  Price  upon  the  said  bond,  before,  [439]  as  he  believed, 
any  such  was  obtained  ;  and  that  he  had  no  knowledge  or  notice  of  or  respecting 
any  payment  or  payments  in  the  said  bill  mentioned  made  by  the  Respondent  William 
Augustus  Gott,  or  of  any  matter  or  matters  relating  thereto,  until  after  such  payments 
had  been  made,  if  the  same  had  been  made  ;  and  he  therefore  admitted,  that  he  never 
so  objected  or  gave  any  such  notice  of  his  right  or  interest,  as  in  the  said  bill  mentioned 
in  that  behalf,  before  such  payments  were  made,  he  being  then  wholly  ignorant  as 
to  the  intention  of  making  any  such  payments  ;  but  in  fact  he  verily  believed  that 
the  Respondent  William  Augustus  Gott  was  well  aware  before  he  made  any  such 
payments,  of  his,  the  Appellant  James  Spencer's  right,  title,  claim  and  interest  afore- 
said. 

He  further  said,  that  he  and  the  Respondent  James  Price  made  a  very  consider- 
able profit  by  means  of  the  aforesaid  joint  purchase  and  joint  concern,  and  that  he, 
the  said  Appellant  had,  at  different  times,  made  various  disbursements  for  and  respect- 
ing and  on  account  of  the  aforesaid  joint  purchase  and  joint  concern  of  the  Appellant 
James  Spencer  and  the  Respondent  James  Price,  and  in  relation  thereto ;  and  that 
he  had  also  been  employed  in  his  business  as  a  solicitor  on  the  same  joint  account  in 
and  about  and  respecting  the  same  matters,  and  thereby  certain  law  charges  had 
become  fairly  and  properly  due  to  him  from  such  joint  concern  ;  and  that  he,  the  said 
Appellant,  and  the  Respondent  .James  Price  respectively,  liad  also  at  different  times 
received  various  sums  of  money  on  account,  and  in  the  course  of  the  same  joint  concern 
and  matters,  and  by  these  means  a  debtor  and  creditor  account  had  for  a  considerable 
time  subsisted,  and  then  [440]  subsisted,  between  the  last  named  Respondent  and 
the  said  Appellant,  touching  and  relating  to  the  same  joint  purchase  and  joint  concern, 
and  the  profit  thence  arising  ;  and  that  shortly  after  the  execution  of  the  said  convey- 
ances of  1814,  to  wit,  on  the  10th  day  of  May  in  that  year,  an  account  in  writing  was 
settled  between  him  and  the  Respondent  James  Price,  and  signed  by  the  Respondent 
.Taines  Price,  of  and  touching  their  joint  purchase  and  concern  and  transactions  afore- 
said, and  the  resales  and  profits  thereupon,  in  which  account  there  was  stated  and 
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contained,  as  having  been  received  from  the  said  Thomas  Jones,  the  full  sum  of  £6000, 
so  that  the  said  estate  and  hereditaments  in  the  said  bill  mentioned  received  and  taken 
from  the  said  Thomas  Jones,  in  lieu  of  £2000  as  aforesaid,  were  in  such  account  stated 
and  considered  as  £2000  in  money  ;  and  that  upon  the  balance  of  such  account  there 
then  appeared,  and  was  admitted  by  the  Respondent  James  Price,  to  be  a  balance 
of  £1433  16s.  Id.,  coming  to  and  in  favour  of  the  said  Appellant  James  Spencer,  and 
due  and  owing  to  him  from  the  Respondent  James  Price,  and  so  the  fact  was  ;  but 
that  for  the  reason  aforesaid  such  balance  included  the  moiety  of  the  said  estate  and 
premises  in  the  said  bill  mentioned,  the  entirety  of  which  estate  and  premises  was. 
as  aforesaid,  valued  at  and  treated  as  £2000,  and  that  most,  if  not  all,  of  the  accounts 
between  the  Appellant  James  Spencer  and  the  Respondent  James  Price,  relating 
to  the  matters  aforesaid,  were  settled  and  stated  on  the  same  principle. 

He  then  said  that  no  part  of  the  balance  of  £1433  16s.  Id.  had  ever  been  satisfied 
to  him,  and  he  claimed  to  be  entitled  to  a  moiety  of  the  said  estate  and  hereditaments 
in  the  said  bill  mentioned,  [441]  such  moiety  being  in  fact  that  which  was  meant 
and  intended  by  the  sum  of  £1000  jiart  of  the  said  sum  of  £1433  IGs.  Id.,  and  that  of 
which  the  said  £1000  consisted  ;  and  he  also  claimed  to  be  entitled  to  receive  payment 
from  the  Respondent  James  Price,  of  the  sum  of  £433  16s.  Id.,  residue  of  the  said  sum 
of  £1433  16s.  Id.,  and  claimed  to  have  a  lien  for  the  same,  under  the  circumstances 
aforesaid,  on  the  other  moiety  of  the  said  estates  and  hereditaments  in  the  said  bill 
mentioned  ;  and  he  also  claimed  to  be  entitled  to  full  satisfaction  from  the  Respondent 
James  Price,  for  and  in  respect  of  his  moiety  of  the  clear  rents  and  profits  of  the  same 
estate  and  hereditaments,  which  had  been  received  by  the  Respondent  James  Price 
since  the  said  2d  day  of  February,  1814  ;  and  he  also  claimed  to  be  entitled  to  interest 
on  the  said  £433  16s.  Id.  (being  such  residue  as  aforesaid)  from  the  said  10th  day  of 
May,  1814,  and  to  have  such  lien  as  aforesaid  for  such  his  share  of  rents  and  profits, 
and  for  such  interest. 

"  He  said,  that  in  the  account  settled  and  signed  as  aforesaid,  the  Respondent 
"  James  Price  was  credited  as  having  paid  off  the  said  bond,  because  it  was  arranged 
"  and  agreed  between  him  and  the  Respondent  James  Price  that  the  said  Respondent 
"  James  Price  should  do  so,  and  therefore  such  account  was  drawn  out  and  settled 
"  on  the  principle  of  considering  him  to  have  done  so  ;  nevertheless  the  Appellant 
"  James  Spencer  said  he  had  understood  and  believed  that  the  Respondent  James 
"  Price  left  the  said  bond  unpaid  for  a  considerable  time  afterwards,  and  that  there 
"  was  then  the  sum  of  £200  or  thereabouts  due  and  unpaid  thereon,  and  he  therefore 
"  claimed  to  be  entitled  to  a  full  [442]  indemnity  against  the  said  bond  in  addition  to 
"  his  other  claims." 

He  admitted  the  delivery  of  the  title  deeds  by  Walter  Wilkins  to  the  Respondent 
Gott,  and  that  they  were  at  the  filing  of  the  bill,  and  then,  in  the  possession  of  the  last 
named  Respondent ;  he  denied  that  any  such  deed  or  instrument  right  or  interest  as 
in  the  said  bill  mentioned  had  been  obtained  by  him  fraudulently  or  without  considera- 
tion, and  he  submitted  and  insisted  that  he  gave  and  paid  in  manner  aforesaid  a  full 
and  valuable  consideration  for,  and  that  he  was  a  fair  purchaser  of  what  he  claimed 
as  aforesaid,  and  that  the  Respondents  were  not  entitled  to  any  such  relief  as  sought 
by  the  said  bill,  without  first  providing  for  and  making  a  due  and  full  satisfaction 
for  his  claim ,  right  and  interest. 

On  the  4th  of  April,  1820,  the  Appellant  James  Spencer  filed  his  answer  to  the 
Respondents'  further  amended  bill,  and  thereby  said,  "  that,  shortly  after  the  Respond- 
"  ent  James  Price  had  delivered  to  him,  the  Appellant  James  Spencer,  in  the  manner 
"  in  his  said  former  answer  mentioned,  the  purchase  agreement  therein  mentioned,  and 
"  which  in  the  said  amended  bill  was  mentioned  as  bearing  date  the  25th  dayof  October, 
"  1811,  and  which  was  signed  by  Walter  Price,  in  his  said  former  answer  and  in  the 
"  said  amended  bill  named,  and  after  it  had  been  agreed  between  the  Appellant  James 
"  Spencer  and  the  Respondent  James  Price,  as  in  his  said  former  answer  mentioned, 
"  that  they  should  be  jointly  entitled  to  all  the  profits  and  benefit  of  that  contract, 
"  and  at  the  time  of  completing,  as  in  his  said  former  answer  mentioned,  the  purchase 
"  by  such  contract  agreed  to  be  made  from  [443]  the  said  Walter  Price  (but  when 
"  more  particularly  he  did  not  recollect  and  could  not  state,  as  to  belief  or  otherwise), 
"  the  said  Walter  Price  expressed  a  great  desire  that  the  debt  of  £816  in  his  said  former 
"  answer  mentioned  to  be  due  to  him  from  the  said  Walter  Price  as  therein  mentioned, 
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"  should  be  discharged  out  of  tlie  purchase  inoncv  of  £1GS.T  in  tlic  said  former  answer 
"  mentioned  ;  and  as  the  Respondent  James  Price  was  the  apparent  purelias<T  from 
"  the  said  Walter  Price,  he  the  said  James  Price  proposed  to  the  last  namexl  Appellant, 
"  that  in  order  to  satisfy  the  said  Walter  Price  in  that  respect,  a  promissory  note  for 
"  such  amount  of  £810  should  be  given  by  the  Respondent  James  Price  to  tlie  Ap- 
"  pellant  James  Spencer,  as  for  and  in  satisfaction  of  such  debt  of  £iSlG  ;  that  the 
"  said  Walter  Price  on  being  informed  of  such  proposal  acquiesced  therein,  and  accord- 
"  ingly,  in  pursuance  of  such  proposal,  and  at  the  time  of  completing  the  said  purchase, 
"  to  wit,  on  the  7th  day  of  December,  1811,  a  promissory  note  for  the  said  amount 
"  of  £810,  being  such  debt  as  aforesaid,  bearing  the  date  of  the  7tli  day  of  December, 
"  1811,  was  in  the  presence  of  the  said  Walter  Price,  and  of  Thomas  Ryder,  then  a 
"  clerk  to  the  Appellant  James  Spencer  (and  of  no  other  persons  save  the  Appellant 
"  James  Spencer  and  the  Respondent  James  Price,  according  to  the  best  of  his  recol- 
"  lection,  information  and  belief),  signed  by  the  Respondent  James  Price,  and  delivered 
"  by  him  to  the  Appellant  James  Spencer,  with  the  view  of  satisfying  the  said  Waher 
"  Price  as  to  the  payment  and  discharge  of  his  said  debt,  and  with  no  other  view  ; 
"  but  it  was  understood  and  [444]  agreed  between  the  Appellant  James  Spencer  and 
"  the  Respondent  James  Price,  that  the  sum  of  £810,  being  the  amount  due  to  the 
"  last  named  Appellant,  from  which  the  said  Walter  Price  was  to  be  considered  as 
"  discharged,  should  be  deemed  and  accounted  to  have  been  advanced  by  tlie  Ap- 
"  pellant  James  Spencer,  on  account  and  in  respect  of  his  share  of  the  said  purchase 
"  money  of  £1083  ;  that  the  said  promissory  note  had  ever  since  remained  and  then 
"  was  in  the  custody  of  him  the  said  Appellant  James  Spencer  ;  and  he  the  said  last 
"  named  Appellant,  for  the  reasons  aforesaid,  had  never  received  or  demanded  any 
"  sum  or  payment  in  respect  or  on  account  thereof,  so  that  the  same  had  never  been 
"  paid  off,  and  the  same  had  never  been  returned  to  the  Respondent  James  Price." 

He  further  said,  that  in  stating  and  settling  the  accounts  between  him  and  the 
Respondent  James  Price,  touching  the  matters  in  his  former  answer  mentioned, 
the  said  sum  of  £810  was  stated  generally  as  so  much  money  jjaid,  by  reference  or 
allusion  to  the  said  promissory  note,  which,  when  such  accounts  were  stated  and 
settled  respectively,  was,  as  he  verily  believed,  not  mentioned  or  thought  of  by  him 
or  by  tlie  Respondent  James  Price  ;  that,  save  only  as  aforesaid,  the  Respondent 
James  Price  never  did,  in  pursuance  of  such  agreement  as  in  the  said  amended  bill 
mentioned,  or  otherwise,  at  any  time,  by  any  promissory  note  or  otherwise,  pay  to 
the  Appellant  James  Spencer  such  sum  as  in  the  said  amended  bill  in  that  behalf 
mentioned,  or  any  sum  either  as  part  of  such  consideration  as  in  the  amended  bill 
is  mentioned,  or  otherwise,  and  that,  save  as  aforesaid,  such  note  as  [445]  in  the 
amended  bill  is  mentioned,  or  any  note,  was  not  received  by  the  Appellant  James 
Spencer  in  satisfaction  of  such  debt  as  in  the  said  amended  bill  is  mentioned,  or  other- 
wise, and  had  not  been  paid  off,  and  had  not  been  and  was  not  in  the  possession  or 
power  of  the  Appellant  James  Spencer,  or,  to  his  knowledge,  information  or  belief, 
of  any  other  person  or  persons;  that,  since  the  month  of  February,  1814  (but  at 
what  time  or  times  more  particularly  he  did  not  recollect,  and  was  unable  to  state, 
as  to  belief  or  otherwise),  he  had  very  frequently  and  at  many  various  times  and  periods 
applied  by  himself,  and  verbally  (but,  according  to  the  best  of  his  recollection,  infor- 
mation, and  belief,  not  otherwise),  to  the  Respondent  James  Price  for  an  account 
of  the  rents  and  profits  received  by  him,  as  in  the  said  amended  bill  in  that  behalf 
mentioned,  and  for  his  part  and  share,  to  wit,  a  moiety  thereof,  and  he  did  actually 
in  the  Spring  of  1815  receive  £71  on  account  and  as  part  of  his  moiety  of  such  rents 
and  profits. 

He  further  said,  that  the  Respondent  James  Price  never  did  deliver  the  deetls 
in  the  said  bill  mentioned,  or  any  of  them,  to  him  for  such  purposes  as  ijn  the  said 
amended  bill  in  that  behalf  mentioned,  inasmuch  as  the  same  were  originally,  upon 
and  from  the  completion  of  the  purchase  in  1814,  in  his  said  former  answer  mentioned, 
left  with  him  as  part-owner,  as  in  such  former  answer  stated  ;  that  he  was  not  at 
the  time  in.  the  said  amended  bill  in  that  behalf  mentioned,  and  had  not  been  for 
many  or  any  years  previous  thereto,  the  Respondent  James  Price's  solicitor,  save 
only  that  in  consequence  of  the  connection  created  between  him  and  the  Respondent 
James  Price  by  means  of  [446]  their  said  joint  purchase,  he  acting  as  the  solicitor 
for  and  in  their  said  joint  adventure  or  concern,  and  occasionally  might  have  done 
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and  did  do  some  trifling  matters  of  law  Inisiness  for  the  Respondent  Janios  Price, 
but  lie  never  considered  himself  as  his  solicitor,  nor,  as  he  verily  believed,  was  he  con- 
sidered as  such  by  the  Respondent  James  Price ;  that  although  the  said  deeds  never 
were  and  could  not  have  been  redelivered  to  the  Respondent  James  Price,  yet  they 
were  in  the  year  1816,  or  late  in  the  year  1815,  delivered  to  him  by  the  Appellant 
James  Spencer  under  the  circumstances  and  for  the  purpose  in  his  said  former  answer 
stated  in  that  behalf,  and  further  or  more  particularly  or  otherwise  than  as  aforesaid 
he  could  not  set  forth,  as  to  recollection,  belief  or  otherwise,  the  circumstances,  purpose 
or  time,  under,  for  or  at  which  the  delivery  of  deeds  to  the  said  Respondent  James 
Price  which  is  in  the  said  bill  mentioned  or  referred  to,  and  therein  falsely  termed 
a  redelivery,  took  place  ;  that  the  said  deeds  were  not  delivered  by  the  said  Respondent 
James  Price  to  Walter  Wilkins,  or  otherwise,  with  the  privity  or  knowledge  of  the 
Appellant  James  Spencer,  he  the  said  last-named  Appellant  having  for  some  time 
after  the  mortgage  made  to  the  said  Walter  Wilkins,  which  in  his  former  answer 
wae  mentioned,  conceived  that  all  idea  of  such  mortgage  had  been  given  up  and  aban- 
doned, and  that  no  such  mortgage  had  taken  or  would  take  place. 

He  further  said,  "  that  he  had  heard  and  believed,  but  did  not  know  the  same, 
"  that  the  two  judgments  in  the  said  amended  bill  mentioned  were  obtained  and  entered 
"  up  by  the  Appellant  Thomas  James  in  such  bill  named  ;  but  that  [447]  though 
"  it  was  true  (as  he  admitted)  that  the  Appellant  Thomas  James  was  then  and  at  the 
"  filing  of  the  said  bill,  and  still  was,  a  partner  with  the  Appellant  James  Spencer 
"  in  carrying  on  the  business  of  attornies,  and  that  the  Appellant  Thomas  James 
"  was  employed  as  the  attorney  or  solicitor  of  the  said  Walter  Price  and  Thomas  Powell 
"  in  the  said  bill  named  respectively,  in  obtaining  and  entering  up  the  said  judgments 
"  against  the  Respondent  James  Price,  yet  the  Appellant  Thomas  James  then  con- 
"  ducted  and  still  conducted  the  greater  part  of  the  common  law  business  of  the  said 
"  copartnership  between  him  the  Appellant  James  Spencer  and  the  said  Thomas 
"  James  by  himself  alone,  without  any  communication  with  this  Appellant  James 
"  Spencer,  who  seldom  knew  or  heard  any  thing  of  that  part  of  their  concern  ;  that 
"  save  only  as  aforesaid,  the  said  Appellant  was  never  employed  in  or  about,  and  had 
"  nothing  to  do  with  obtaining  or  entering  up  the  judgments,  or  either  of  them." 

He  fui'ther  said,  that  the  signature  of  the  Respondent  James  Price  to  the  account 
in  the  bill  mentioned,  and  which  in  the  Appellant's  former  answer  was  mentioned  to 
have  been  settled  between  him  and  the  Respondent  James  Price,  was  not  unjustly 
or  fraudulently  obtained  from  him,  but  that  on  the  contrary  he  signed  the  same  with 
a  full  knowledge  of  the  truth  and  fairness  of  such  account,  and  under  the  circum- 
stances of  the  most  unquestionable  fairness,  with  a  full  consideration  for  the  same, 
and  that  such  account  was  binding  upon  the  said  Respondent  and  not  void  ;  and 
he  said,  that  in  the  Schedule  to  that  answer  annexed,  and  which  he  prayed  might 
be  taken  as  part  [448]  thereof,  he  had  set  forth  a  true  and  particular  statement,  to 
wit,  a  copy  of  such  account ;  and  he  said,  that  as  well  by  virtue  of  such  account,  as 
by  virtue  of  and  under  the  other  matters  and  circumstances  in  said  former  answer 
mentioned,  he  claimed  such  right  and  interest  in  and  respecting  the  estate  and  premises 
in  the  said  bill  mentioned,  as  in  his  said  former  answer  stated. 

The  Respondents  replied  to  the  answers  of  the  Appellant  James  Spencer,  and 
the  cause  being  at  issue,  witnesses  were  examined  on  behalf  of  the  parties. 

On  the  part  of  the  Respondents,  James  Davies  deposed,  "  that  in  the  Gwernfydden 
"  estate,  and  certain  other  estates  in  the  parish  of  Clirow,  Bryngwin  and  Glascombe, 
"  in  the  county  of  Radnor,  Walter  Price  had  an  interest  jointly  with  Mr.  John  Savaker  ; 
"  that  he  had"  long  previously  to  the  year  1811  been  concerned  for  Walter  Price  as 
"  his  solicitor,  but  in  and  some  time  previously  to  the  year  1811  this  deponent  was 
"  employed  as  solicitor  for  the  said  John  Savaker  ;  tliat  several  meetings  took  place 
"  in  the  year  1811,  between  the  deponent,  the  complainant  James  Price,  and  the  De- 
"  fendant  James  Spencer,  for  the  purpose  of  making  some  arrangement  relative  to  the 
"  sale  of  the  said  estates  ;  that  James  Price,  at  the  time  of  such  meetings,  was  entitled 
"  to  the  share  of  Walter  Price  in  the  said  estates,  or  the  monies  to  arise  by  sale  thereof, 
"  under  some  agreement  between  them  ;  that  to  the  best  of  his  recollection,  James 
"  Spencer,  at  the  time  of  such  meetings,  had  an  interest  in  the  said  estates  as  mortgagee 
"  thereof ;  that  he  the  deponent  did  not  recollect  that  James  Spencer,  at  or  previous 
"  to  such  [449]  meetings,  or  at  any  time  since,  declared  to  him  any  thing  in  respect 
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of  his  being  jointly  und  CHjually,  or  otherwise  interested  witii  tiie  said  (■oiii|ilainaiit 
James  Price,  in  his  purchase  of  the  share  and  interest  of  the  said  Walter  I'riec  ;  that 
he  believed  some  arrangement  or  agreement  was  made  and  entered  into  between 
James  Price  and  Joliii  Savaker,  in  respect  of  one  part  of  the  said  estates,  subject 
to  some  portion  of  the  mortgages  and  incumbrances  thereon  being  taken  by  and 
appropriated  to  James  Price  alone,  and  not  to  him  and  James  Spencer,  jointly,  in 
satisfaction  of  the  share  and  interest  of  Walter  Price,  which  this  deponent  understood 
had  been  purchased  by  James  Price  ;  and  this  deponent  believed  the  estates  called 
Gwernfydden  formed  a  part  of  the  estates  so  appropriated  to  James  Price,  but  subject 
to  what  mortgages  the  deponent  could  not  set  forth  ;  that  the  estate  called  Gwern- 
fydden was  sold  by  William  Powell,  gentleman,  the  trustee  in  whom  the  said  estate, 
with  other  estates,  had  been  vested  for  the  purposes  of  sale,  by  the  order  or  with 
the  concurrence  of  the  complainant  James  Price  and  John  Savaker." 

Thomas  Jones  deposed,  "  that  sometime  in  the  month  of  August  or  September 
in  the  year  1813,  he  contracted  to  purchase  the  estate  called  Gwernfydden  of  the 
complainant  James  Price  ;  that  he  entered  into  the  contract  with  the  said  complain- 
ant James  Price,  and  not  with  the  said  Defendant  James  Spencer,  nor  had  the  said 
James  Spencer  any  tiling  to  do  with  the  said  contract  to  this  deponent's  knowledge 
or  belief ;  that  this  deponent  contracted  wholly  and  solely  with  the  said  complainant 
James  Price  ;  that  the  [450]  said  Defendant  James  Spencer  made  no  claim,  as  this 
deponent  believes,  to  the  said  estate,  but  to  his  mortgage ;  that  he  the  said  James 
Spencer  did  not  then  claim,  as  deponent  believes,  to  be  entitled  to  or  interested  in 
the  share  or  interest  of  Walter  Price  in  the  said  estate,  or  the  monies  to  arise  by  the 
sale  thereof,  jointly  and  equally  with  the  said  complainant  James  Price,  or  any  part 
thereof  ;  that  about  two  years  previous  to  the  sale  of  the  said  estate  by  the  said 
James  Price  to  this  deponent,  an  offer  was  made  by  the  said  James  Price  to  sell  the 
estate  to  this  deponent  for  the  sum  of  £7000  ;  that  this  deponent  had  a  conversation 
with  the  said  James  Spencer  a  few  months  previous  to  the  time  when  this  deponent 
purchased  the  said  estate  from  the  said  complainant  James  Price  ;  that  this  deponent 
asked  the  said  James  Spencer  what  he  the  said  James  Spencer  thought  of  the  said 
estate,  and  that  he  the  said  complainant  James  Price  wanted  £7000  for  it ;  that 
the  said  Defendant  James  Spencer  then  informed  this  deponent  that  it  was  a  great 
deal  too  much,  ajid  that  he  the  said  Defendant  James  Spencer  said  that  he  thought 
£5000  was  the  full  vahie  of  the  said  estate,  making  a  difference  of  £2000  between  the 
money  the  said  James  Price  asked  this  deponent  for  the  said  estate,  and  the  estimation 
set  thereon  by  the  said  James  Spencer  ;  that  this  deponent,  when  he  purchased 
the  said  estates  as  aforesaid,  thought  £6000  was  the  fair  value  thereof,  but  that 
the  same  had  not  been  of  so  much  value  at  any  time  since  ;  that  the  said  Defendant 
James  Spencer  did  not  advise  this  deponent  to  purchase  the  said  estate  ;  that  this 
deponent,  after  the  contract  [451]  with  the  said  complainant  James  Price,  wrote 
a  letter  to  the  said  Defendant  James  Spencer,  to  carry  the  said  contract  into  effect, 
and  employed  him  as  this  deponent's  solicitor  to  prepare  the  necessary  deeds,  and 
the  said  Defendant  James  Spencer  acted  as  this  deponent's  solicitor  in  carrying  the 
said  contract  into  effect ;  that  the  said  Defendant  James  Spencer  never  informed 
this  deponent  that  he  the  said  James  Spencer  was  a  joint  purchaser  of  the  said  estate 
with  tlie  said  complainant  James  Price,  or  that  he  the  said  Defendant  James  Spencer 
had  any  share  in  the  interest  of  the  said  Walter  Price,  purchased  by  the  said  complain- 
ant James  Price  ;  that  the  deponent  in  the  month  of  February  1814  paid  into  the 
Kington  Bank  the  sum  of  £4000  in  money,  on  account  of  the  purchase  made  by 
him  from  the  complainant  James  Price,  and  the  remaining  sum  of  £2000  was  made 
up  by  a  sale  of  the  farm  called  Merdy,  which  was  agreed  to  be  sold  for  that  sum  by 
the  deponent  to  the  complainant  James  Price  ;  that  this  deponent  about  tlie  month 
of  April  1815  had  a  conversation  with  the  said  Defendant  James  Spencer  at  this 
deponent's  house  in  London,  that  this  deponent  began  the  conversation  by  observing 
that  he  this  dejionent  was  hurt  at  not  liaving  the  said  deeds  sent  to  liim  sooner, 
that  the  said  James  Spencer  observed  that  he  thoiight  tlie  said  complainant  James 
Price  had  bought  the  said  estate  for  him  the  said  James  Spencer,  but  that  the  said 
James  Price  took  it  for  himself  ;  that  lie  the  said  James  Spencer  and  old  Price 
(meaning  the  said  ^^'alter  Price)  were  not  friends,  but  that  the  said  James  Price 
and  his  uncle  (meaning  the  said  Walter  [452]  Price)  were  friends,  and  that  the 
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"  said  James  Price  could  make  a  better  bargain,  or  words  to  that  eflFect ;  that  the 
"  said  Defendant  Thomas  James  was  not  present  at  the  said  conversation  ;  that  this 
"  deponent  in  the  montli  of  April  1820  called  at  the  ofhce  of  the  said  Defendants 
"  James  Spencer  and  Thomas  James,  that  this  deponent  said  he  called  upon  the  said 
"  James  Spencer  to  enquire  as  to  his  claim  to  the  Merdy  estate ;  that  this  deponent 
"  in  the  presence  and  hearing  of  the  said  Defendant  Thomas  James,  asked  the  said 
"  Defendant  James  Spencer,  what  the  misunderstanding  between  him  and  the  said 
"  complainant  James  Price  was,  that  thereupon  the  said  Defendant  James  Spencer 
"  showed  this  deponent  an  account  in  a  book  between  the  complainant  James  Price 
"  and  the  said  Defendant  James  Spencer,  respecting  the  division  of  the  money  arising 
"  by  the  sale  of  the  Gwernfydden  estate,  as  he  the  said  James  Spencer  claimed  one 
"  half  of  the  profits  arising  thereby,  and  the  said  James  Spencer  observed  to  this 
"  deponent,  '  Don't  you  recollect  your  not  having  the  whole  title  deeds  as  soon  as  you 
"  '  expected  i  "  to  which  this  deponent  replied,  '  Yes,  I  do  remember  it,'  to  which 
"  the  said  James  Spencer  observed,  '  the  reason  you  had  not  them  sooner  was,  that 
the  said  James  Price  refused  to  sign  this  account,  and  as  soon  as  the  said  complainant 
"  '  James  Price  signed  the  said  account,  the  said  deeds  were  sent ;  '  that  he  the  same 
"  James  Spencer  refused  to  deliver  the  said  deeds  to  the  said  James  Price  until  lie  signed 
"  the  said  account ;  that  this  deponent  then  observed  to  the  said  James  Spencer, 
"  '  this  is  a  most  singular  thing,  that  you  should  have  kept  [453]  this  matter  from 
"  '  me  so  long  a  time,  and  I  declare  to  you  I  would  not  have  had  any  thing  to  do  with 
the  Gwernfydden  estate  had  1  known  this  ;  pray  why  did  you  not  write  and  inform 
"  '  me  of  the  transaction,  and  why  had  not  I  my  deeds  sooner  ?  '  that  the  said  James 
"  Spencer  then  said  he  would  not  deliver  up  the  deeds  until  the  said  account  was 
"  signed  by  the  said  complainant  James  Price  ;  that  the  said  Defendant  Thomas 
"  James  was  present  and  heard  the  said  conversation  in  the  said  office  of  the  said 
"  Defendant  between  this  deponent  and  the  said  James  Spencer. 

"  That  he  entered  into  a  contract  or  agreement  with  the  said  complainant  James 
"  Price,  about  the  month  of  August  or  September  1813,  for  the  sale  or  conveyance 
"  to  him  or  to  his  use  of  the  estate  called  the  Merdy,  in  the  pleadings  of  this  cause 
"  mentioned,  at  or  for  the  price  or  sum  of  £2000,  and  that  the  said  James  Spencer 
"  was  not  in  any  manner  a  party  to  or  interested  in  any  degree,  to  this  deponent's 
"  knowledge,  at  the  time  in  the  said  contract,  or  in  the  said  consideration  agreed  to 
"  be  given  for  the  same  ;  and  that  this  deponent  never  did  in  any  manner  treat  with 
"  the  said  James  iSpencer  or  with  any  other  person  on  his  behalf,  nor  with  any  other 
"  person  than  the  said  complainant  James  Price,  in  or  in  the  course  of  making  and 
"  entering  into  the  said  contract  or  agreement ;  that  the  said  defendants  Thomas 
"  James  and  James  Spencer  were  employed  by  the  said  complainant  James  Price, 
"  as  his  solicitors  in  carrying  into  effect  and  completing  the  said  contract, 
"  and  that  the  indentures  of  the  1st  and  2d  days  of  February  1814  were  [454] 
"  prepared  by  the  said  defendants  or  one  of  them,  as  solicitor  for  the  said  James 
"Price." 

Walter  Wilkins  deposed  : — "  That  the  complainant  James  Price  apjslied  to  and 
"  requested  this  deponent  to  lend  him  the  sum  of  £700  upon  a  mortgage  of  the  Merdy 
"  estate,  and  that  this  deponent  did  accordingly  advance  the  said  complainant  James 
"  Price  the  sum  of  £700  upon  mortgage  of  the  aforesaid  estate  ;  that  the  title  deeds 
"  of  the  estate  were  deposited  with  this  deponent's  solicitor  to  this  deponent's  use ; 
"  that  at  the  time  when  this  deponent  lent  the  said  sum  of  £700  on  mortgage  to  the 
"  said  James  Price,  this  deponent  knew  or  believed  that  the  said  complainant  James 
"  Price  was,  or  claimed  to  be  absolutely  possessed  and  entitled  to  the  beneficial  interest 
"  in  the  said  estate  ;  and  that  this  deponent  did  not  know,  nor  had  been  informed 
"  previously  to  this  deponent's  lending  and  advancing  the  said  James  Price  the  said 
"  sum  of  £700  on  mortgage  as  aforesaid,  that  the  said  defendant  James  Spencer,  or 
"  any  other  person  or  persons  other  than  the  said  complainant,  claimed  to  be  entitled 
"  to  any  interest  in  the  said  estate." 

Charles  Gabell  deposed  : — "  That  he  acted  as  the  solicitor  of  the  said  complainant 
"  William  Augustus  Gott,  in  carrying  into  effect  the  contract  made  between  the  com- 
"  plainants  in  respect  of  the  estate  called  the  Mei'dy  ;  that  the  said  complainant  William 
"  Augustus  Gott,  or  this  deponent  on  his  account,  paid  part  of  the  consideration  in 
"  the  following  manner  :  that  on  or  about  the  1st  day  of  August  1818,  this  deponent 
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"  paid  to  Walter  Wilkins,  or  to  Mr.  Thomas  Maw-[455]-bory.  foi'  liis  use,  by  an  order 
"  or  checjue  on  the  bank  of  Messrs.  Wilkins  at  Brecon,  drawn  by  this  deponent  on 
"  the  account  of  the  .said  complainant,  by  his  direction  or  permission,  the  sum  of  £735 
"  for  the  principal  and  interest  of  the  mortf,'age  in  the  pleadings  of  this  cause  nien- 
"  tioned,  which  the  said  Walter  Wilkins  had  on  the  said  estate  called  the  Merdy,  and 
'■  in  part  of  the  consideration  aforesaid  ;  that  on  or  about  the  10th  day  of  the  same 
"  month,  he  this  deponent  paid  in  the  same  manner  to  Mr.  Thomas  Higgins  the  agent, 
"  and  for  the  use  of  John  Price,  a  judgment  creditor  of  the  said  comj)lainant  .lames 
"  Price,  the  sum  of  £300  in  part  satisfaction  of  his  said  judgment,  and  in  further  part 
"  of  the  consideration  aforesaid  ;  that  on  or  about  the  15th  day  of  the  same  month 
"  this  deponent  also  paid  in  the  same  manner  to  Mr.  Thomas  Powell,  currier  of  Brecon, 
"  the  sum  of  £103  in  satisfaction  of  his  judgment  against  the  said  com})lainant  James 
"  Price,  and  his  costs  thereof,  and  in  further  part  of  the  consideration  aforesaid  ;  and 
"  that  on  or  about  the  same  day,  he  this  deponent  received  by  a  cheque  or  order,  drawn 
"in  manner  aforesaid,  the  sum  of  £08  on  account  of  the  said  complainant  James 
"  Price,  for  business  done  by  this  deponent,  being  in  further  part  of  the  consideration 
"  aforesaid,  all  which  chei(ues  or  orders,  amounting  together  to  the  sum  of  £r20(;, 
"  he  this  deponent  hath  been  informed  by  the  persons  to  whom  the  same  were  re- 
"  spectively  given,  and  believes,  were  duly  honoured  and  paid  by  the  said  Me.ssrs. 
"  Wilkins,  on  the  account  and  behalf  of  the  said  complainant  William  Augustus 
"  Gott ;  that  at  the  time  of  making  such  contract  as  aforesaid,  or  at  any  time  [456] 
"  when  either  of  the  said  sums  was  so  paid  or  received  by  him  as  aforesaid,  the  said 
"  complainant  William  Augustus  Gott  had  not,  as  the  deponent  knows  or  believes, 
"  nor  had  he  this  deponent  any  knowledge,  notice,  or  information  from  the  defend- 
"  ants,  or  either  of  them,  or  especially  from  the  said  defendant  James  Spencer,  or 
"  from  any  other  person  or  persons  whomsoever,  that  he  the  said  James  Spencer 
"  had  or  claimed  to  have  any  interest  in  the  said  estates,  or  any  part  thereof,  or  that 
"  he  had  or  pretended  to  have  any  claim  or  demand  thereon  in  respect  or  on  account 
"  of  any  transaction  or  account  subsisting,  or  alleged  to  be  subsisting,  or  to  have  sub- 
"  sisted,  between  him  the  said  last-named  defendant  and  the  said  complainant  James 
"  Price  ;  that  this  deponent,  as  the  solicitor  of  the  said  complainant  William  Augustus 
"  Gott,  first  received  notice  or  intimation  of  some  claim  or  alleged  interest  of  the  said 
"  James  Spencer  to  or  in  the  estate,  on  or  about  the  21st  day  of  the  same  month  of 
"  August  1818,  by  one  Thomas  Powell,  who  was  employed  by  this  deponent  as  his 
"  clerk,  to  get  the  lease  and  release  of  the  31st  day  of  July  and  1st  day  of  August  1818, 
"  in  the  pleadings  of  this  cause  mentioned,  executed  by  the  defendant  Thomas  James, 
"  and  who  informed  this  deponent  that  the  said  last-named  defendant  refused  to 
"  execute  the  same  deeds,  because  the  said  complainant  owed,  as  he  alleged,  a  large 
"  sum  of  money  to  his  partner  the  said  James  Spencer." 

On  the  part  of  the  Appellant  James  Spencer, 

Thomas  James,  one  of  the  Defendants,  deposed,  "  That  the  estate  called  Gwern- 
"  fydden,  and  sundry  other  estates  in  the  parishes  of  Clirow,  Glascombe,  [457]  and 
"  Bryngwyn,  in  the  county  of  Radnor,  were,  in  or  about  the  month  of  August  1811, 
"  released  and  conveyed  to  a  trustee  in  trust  for  sale,  and  after  discharging  the  in- 
"  cumbranees  affecting  the  same,  to  divide  the  surplus  money  equally  between  the 
■'  said  Walter  Price  (deceased)  and  John  Savaker  ;  that  there  were  various  incum- 
"  brances  charged  upon  and  affecting  the  said  estates  at  the  time  when  they  were 
"  conveyed  to  the  trustee  for  sale,  and,  among  others,  several  mortgages  to  the  De- 
"  fendant  James  Spencer  to  the  amount  of  £6000  and  upwards,  and  to  Messrs.  Thomas 
"and  Francis  Bodenham  a  mortgage  of  £1000,  and  several  other  mortgages,  the 
"  particulars  of  which  this  deponent  cannot  set  forth  ;  that  the  said  estate  called 
"  Gwernfydden  was,  in  or  about  the  month  of  August  or  September,  1813,  contracted 
"  to  be  sold  by  private  contract,  to  Thomas  Jones,  in  the  pleadings  of  this  cause  men- 
"  tioned,  at  the  price  of  £6000  ;  that  such  sale  was  made  by  and  in  the  name  of  the 
"  complainant  James  Price,  on  account,  as  this  deponent  believes,  from  the  circum- 
"  stances  hereafter  stated,  of  himself,  the  said  James  Price,  and  the  said  Defendant 
"  James  Spencer  ;  that  it  was  about  the  same  time  agreed  and  arranged  by  and 
"  between  tlie  said  James  Price  and  the  said  Thomas  Jones,  that  the  estate  and  heredita- 
"  ments,  situate  in  the  parishes  of  Clifford  and  Dorston,  in  the  county  of  Hereford, 
"  in  the  bill  mentioned,  and  which  were  then  the  property  of  the  said  Thomas  Jones, 
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''  should  be  taken  as  £2000  of  the  purchase  money  of  £(>0t)0  for  the  Gwernfyddeu 
'"  estate,  and  that  the  sum  of  £4000  only  should  be  paid  by  the  said  Thomas  Jones 
"  iu  [458]  money  ;  and  accordingly  the  said  Thomas  Jones  only  paid  £4000  in  money, 
"  and  for  the  other  £2000  executed  the  conveyance  of  the  said  estate  and  premises 
"  in  the  parishes  of  Clifford  and  Dorston,  in  the  county  of  Hereford,  in  the  bill  stated 
"  to  bear  date  the  1st  and  2d  of  February,  1814.  That  he  did  not  recollect  having 
"  been  requested  or  desired  by  any  person  to  become  or  be  a  party  to  the  said  indentures 
"  of  the  1st  and  2d  of  February,  1814,  or  trustee  of  the  hereditaments  therein  com- 
"  prised,  and  thought  he  never  was  spoken  to  on  the  subject  of  becoming  such  trustee, 
"  but  that  he  believed  for  the  reasons  hereinafter  stated,  that  he  was  made  such  party 
"  and  trustee  by  the  Defendant  James  Spencer,  with  the  consent  of  the  complainant 
"  James  Price,  for  the  benefit  of  the  said  James  Spencer,  and  to  protect  his  interest 
"  in  the  said  estate  and  jjremises.  That  the  sum  of  £2000  in  the  indenture  of  tlie 
"  2d  of  February,  1814,  mentioned  as  having  been  paid  to  Thomas  Jones,  was  not, 
"  nor  was  any  part  thereof  in  fact  paid  to  him  ;  that  the  reason  why  the  said  sum 
"  of  £2000  was  stated  in  that  indenture  as  having  been  so  paid,  was  because  it  had 
"  been  agreed  between  the  complainant  James  Price  and  the  said  Tliomas  Jones, 
"  that  the  said  estate  and  premises  comprised  in  the  said  indenture  should  be  taken 
"  by  the  said  James  Price  in  part  payment  for  the  said  estate  called  Gwernfydden, 
"  at  the  sum  of  £2000  ;  and,  accordingly,  the  said  Thomas  Jones  only  paid  the  sum 
"  of  £4000  in  money  on  account  of  the  said  estate  called  Gwernfydden,  and  executed 
"  the  said  conveyance  of  the  1st  and  2d  of  February,  1814,  as  an  equivalent  for  the 
"  said  [459]  sum  of  £2000,  the  residue  of  the  said  purchase  money  for  the  said  estate 
"  called  Gwernfydden  ;  and  that  such  equivalent  was  made  by  the  said  Thomas  Jones 
"  by  the  said  conveyance  to  this  deponent  (as  lie  this  deponent  hatli  since  been  in- 
"  formed  and  believes),  for  the  joint  benefit  of  the  complainant  James  Price  and  the 
"  Defendant  James  Spencer.  That  in  the  course  of  a  month  or  thereabouts,  after 
"  the  execution  of  the  said  indentures  of  the  1st  and  2d  of  February,  1814,  the  same 
"  indentures,  and  also  all  the  other  title  deeds  and  writings  relating  to  the  said  estate 
"  and  premises,  situated  in  the  said  parishes  of  Clifford  and  Dorston  in  the  county 
"  of  Hereford, were  delivered  bythe  complainant  James  Price  (as  thisdeponent  believes) 
"  to  and  left  with  the  Defendant  James  Spencer,  the  same  having  been  previously 
"  (as  deponent  also  believes)  sent  by  the  said  Thomas  Jones  to  the  said  James  Price. 
"  That  the  said  title  and  purchase  deeds  remained  in  the  custody  of  the  said  James 
"Spencer  till  the  beginning  of  the  year  1816  ;  that  about  that  time  Walter  Price 
"  called  upon  the  said  James  Price  for  payment  of  the  principal  and  interest  due  on 
"  a  bond,  which  had  been  given  to  him  by  the  complainant  James  Price  and  the  De- 
"  fendant  James  Spencer,  for  the  sum  of  £800,  part  of  the  purchase  money  for  his 
"  the  said  Walter  Price's  interest  in  the  said  estate  called  Gwernfydden,  and  the  said 
"  other  estates  in  the  county  of  Radnor.  That  the  said  James  Price  not  having  money 
"  to  discharge  the  said  bond  debt,  came  to  the  office  of  the  said  James  Spencer,  and 
"  stated  to  the  said  James  Spencer,  that  he,  the  said  James  Price,  could  borrow  a 
"  sum  of  money  of  Walter  [460]  Wilkins,  on  mortgage  of  the  said  estate  situate  in 
"  the  parishes  of  Clifford  and  Dorston,  in  the  county  of  Hereford,  to  pay  the  said 
"  debt  to  the  said  Walter  Price,  and  requested  the  said  James  Spencer  to  let  him  have 
"  the  title  deeds  of  the  said  last  mentioned  estate  for  that  purpose,  and  the  said  James 
"  Spencer  accordingly  then  delivered  the  said  title  deeds  to  the  said  James  Price. 
"  That  in  a  very  short  time  after  the  delivery  of  the  said  title  deeds  to  the  complainant 
"James  Price,  and  before  or  in  the  month  of  May,  1814,  the  said  James  Spencer 
"  and  the  said  Walter  Wilkins  had  a  convei-sation  in  the  presence  of  this  deponent 
"  at'the  house  of  the  said  James  Spencer,  on  the  subject  of  the  advance  of  money 
"  by  the  said  Walter  Wilkins  to  the  said  James  Price.  That  the  said  Walter  Wilkins 
"  said  to  the  said  James  Spencer, — '  What  am  I  to  do  with  Price  the  saddler  1 '  mean- 
"  ing  the  said  complainant  James  Price  ;  '  he  wants  money  : '  and  that  the  said  James 
"  Spencer  replied, — '  Whatever  money  you  advance  him  must  go  through  rny  hands.' 
"  The  said  Walter  Wilkins  then  said, — '  It  shall  go  through  your  hands,  and  he  shall 
"  '  have  no  money  without  your  knowledge,'  or  words  to  that  eft'ect.  That  the  said 
"  James  Spencer  made  several  payments  to  the  said  Walter  Price  in  1812  and  1813, 
"  on  account  of  the  interest  due  on  the  said  bond  given  by  the  said  complainant  James 
"  Price  and  the  said  Defendant  James  Spencer  to  the  said  Walter  Price  for  the  said 
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"  sum  of  £800,  but  to  what  amount  in  particular  the  deponent  could  not  state.  That 
"  the  said  James  Spencer  prepared  the  agreement  between  the  said  Walter  Price 
"  and  the  said  James  Price  [461]  for  the  purchase  of  the  said  Walter  Price's  interest 
"  in  the  said  estate,  and  the  conveyances  made  in  pursuance  thereof,  and  also  the 
"  said  indentures  of  the  1st  and  '2d  of  February,  1814." 

Then,  after  proving  the  hand-writing  of  James  Price  to  the  account  mentioned 
in  the  pleadings,  the  samewitness  further  deposed, — "  That  a  meeting  took  place  about 
"  the  time  of  signing  the  account  in  question  between  the  complainant  .James  Price 
"  and  the  Defendant  James  Spencer,  for  the  purpose  of  stating  and  settling  the  said 
"  account ;  that  the  deponent  was  present  at  such  meeting,  which  took  place  at  the 
"  house  of  the  .said  James  Spencer.  That  the  account  was  produced,  read,  and  ex- 
"  amined  at  such  meeting.  That  much  conversation  and  discussion  took  place  at 
"  such  meeting  between  the  complainant  James  Price  and  the  Defendant  James 
"  Spencer  on  the  subject  of  the  said  account.  That  the  said  James  Price  complained 
"  that  it  was  a  very  hard  case  upon  him  that  he  should  give  one  half  of  the  benefit  of 
"  the  conti-act  made  with  Walter  Price,  when  he  had  been  at  all  the  trouble  of  selling 
"  the  estate.  That  the  said  James  Spencer  answered,  that  the  whole  benefit  of  the 
"  contract  with  Walter  Price  was  for  him  the  said  James  Spencer,  but  that  he  agreed 
"  to  give  the  said  James  Price  one  half  of  the  profit  that  was  made  by  it,  for  the  purpose 
"  of  serving  him  the  said  James  Price,  and  enabling  him  to  pay  a  large  debt  which  he 
"  owed  the  said  James  Spencer  before  the  time  of  such  contract.  The  items  of  the 
"  account  were  then  gone  over  by  the  said  James  Price  and  the  said  James  Spencer, 
"  and  found  correct,  and  fully  approved  of  by  the  said  [462]  James  Price  ;  and  the 
"  said  James  Spencer  then  desired  that  the  said  James  Price  should  sign  the  account 
"  and  admit  it  to  be  correct,  which  he  did,  and  they  were  placed  in  this  deponent's 
"  hands,  to  be  kept  between  the  parties.  That  the  item  in  the  said  James  Price's 
"  account  of  '  Cash  of  Thomas  Jones,  £6000  '  was  explained  to  mean  the  £4000  received 
"  by  him  in  money,  and  the  £2000  the  price  which  the  estate  and  hereditaments  men- 
"  tioned  in  the  bill  was  agreed  to  be  taken  to.  That  nothing  was  said  by  either  party 
"  at  this  meeting  on  the  subject  of  any  promissory  note.  That  the  rents  and  profits 
"  of  the  estate  conveyed  by  Thomas  Jones  to  this  deponent  since  the  month  of  February 
1814,  have  been  principally  received  by  the  complainant  James  Price.  That  the 
"  amount  of  such  rent  was  at  first  about  £110  a  year,  but  it  was  afterwards  reduced 
"  to  about  £80  a  year.  That  this  deponent  believes,  from  the  circumstances  above 
"  stated,  that  one  moiety  of  such  I'ents  and  profits  was  received  by  the  complainant 
"  James  Price  on  account  of  the  Defendant  James  Spencer.  That  the  Defendant 
"  James  Spencer,  about  the  month  of  February,  1815,  applying  to  the  complainant 
"  James  Price  for  some  money  on  account  of  the  rent  of  the  estate  and  premises  men- 
"  tioned  in  the  bill,  that  the  said  James  Price  stated,  that  the  tenant  was  considerably 
"  in  arrear,  and  when  the  money  was  received  from  him,  the  said  James  Spencer 
"  should  have  it,  and  a  distress  was  shortly  afterwards  made  on  the  tenant  for  such 
"  arrears,  and  the  said  .James  Spencer  received  at  different  times  about  £70  on  account 
"  of  the  said  rent.  That  at  the  time  of  settling  the  said  [463]  accounts  between  the 
"  complainant  James  Price  and  the  Defendant  James  Spencer,  in  or  about  the  month 
"  of  May,  1814,  it  was  clearly  admitted  by  the  complainant  -James  Price,  and  under- 
"  stood  by  this  deponent,  that  the  Defendant  .James  Spencer  was  entitled  to  one  half 
"  of  the  contract  made  with  Walter  Price  for  the  purchase  of  his  interest  in  the  Gwern- 
"  fydden  and  other  estates  in  which  he  was  interested  in  the  county  of  Radnor,  and 
"  that  the  estate  and  premises  conveyed  by  the  said  Thomas  Jones  to  this  deponent 
"  were  taken  as  payment  of  £2000,  part  of  the  £6000  agreed  to  be  given  by  Thomas 
"  Jones  for  the  (iwernfydden  estate,  and  that  they  the  said  complainant  James  Price 
"  and  the  said  Defendant  James  Spencer  were  to  be  jointly  entitled  to  the  benefit  of 
"  the  estate  and  premises  mentioned  in  the  bill." 

The  articles  of  agreement  between  Walter  Price  and  the  Appellant  James  Price, 
dated  the  25th  of  October,  1811  ;  the  indentures  of  lease  and  release  of  the  1st  and 
2d  of  February,  1814,  being  the  conveyance  of  the  premises  in  Clifford  and  Dorston 
by  Thomas  Jones  to  the  Respondent  James,  in  trust  for  the  Appellant  Price,  and  the 
engrossment  of  a  prepared  conveyance  to  be  made  by  the  Appellant  James  to  the 
Respondent  Gott,  dated  the  .31st  of  July  and  1st  of  August,  1818,  were  proved  as 
exhibits.  In  the  accounts  annexed  to  the  answer  of  the  Appellant  Spencer  two  items 
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occur,  wherein  the  Gwernfydden  estate,  in  account  with  Price  alid  Spencer  respect- 
ively, is  debited  with  a  moiety  of  the  net  produce  to  each  of  tlieni. 

At  the  liearing  of  the  cause  it  was  admitted,  that  the  name  of  the  Appellant  James 
iSpencer  [464]  appearing  to  be  subscribed  to  the  indentures  of  the  1st  and  2d  of 
February,  LSI 4,  as  a  witness  to  the  execution  thereof,  was  of  his  hand- writing. 

The  cause  was  heard  by  the  Justices  of  the  Great  Sessions  on  the  '22d  and  24tli  of 
August,  1820,  when  the  Court  ordered  that  the  parties  should  proceed  to  a  trial  at 
law  at  the  then  next  Spring  Great  Sessions  to  be  held  in  and  for  the  county  of  Brecon, 
upon  the  following  issues  : — Whether  at  the  commenceuieut  of  the  agreement  the 
Appellant  James  Spencer  had  any  interest  1  And  whether  he  liad  paid,  advanced 
or  secured  any  and  what  sums  on  account,  as  partner,  or  on  the  faith  of  the  contract, 
if  not,  at  first,  whether  at  any  subsequent  period  he  became  interested  in  the  contract ; 
and  whether  he  paid,  advanced  or  secured  any  and  what  sums  on  account,  as  partner, 
or  on  the  faith  of  the  contract  1  And  it  was  further  ordered  that  the  Appellants  should 
be  plaintiff's  at  law,  and  that  the  Appellant  Thomas  James  might  be  examined  as  a 
witness  for  the  plaintiff's  on  the  said  trial  at  law. 

On  the  11th  of  April,  1821,  the  cause  came  on  to  be  re-heard  before  the  Justices 
of  the  Great  Sessions,  upon  the  petition  of  the  Respondents  for  a  re-hearing,  when  such 
parts  of  the  A]ipellant  James  Spencer's  answers  as  are  printed  within  inverted  commas 
were  read  by  the  Respondents  ;  and  on  the  13th  of  April,  1821,  to  which  day  such 
re-hearing  was  continued  liy  several  adjournments,  it  was  ordered  that  all  further 
proceedings  in  the  cause  should  l)e  stayed  until  the  Court  should  have  pronounced 
their  decree  on  the  rehearing. 

On  the  4th  of  September,  1821,  the  cause  came  on  for  judgment,  when  the  original 
decree  of  the  [465]  24th  of  August,  1820,  for  directing  an  issue  between  the  parties, 
was  confirmed  ;  but  it  was  ordered  that  the  Appellant  James  Spencer  alone  should 
be  plaintiff  in  the  issues,  and  that  the  issues  to  be  tried  should  be,  whether  at  any  time 
the  Appellant  James  Spencer  became  interested  as  a  partner  in  the  contract  in  the 
pleadings  in  this  cause  mentioned,  and  if  so,  at  what  time,  and  in  what  pro])ortion 
the  Appellant  James  Spencer  became  interested  as  such  a  partner  1  And,  whether 
the  Appellant  James  Spencer  paid,  advanced  or  secured  to  the  Respondent  James 
Price  or  any  other  person  any  sum  of  money  as  such  partner  'I  and  it  was  ordered  that 
the  Appellant  Thomas  James  might  be  examined  as  a  witness  at  the  trial  of  the  issues. 
The  Respondents  being  dissatisfied  with  this  decree,  by  their  counsel  informed 
the  Justices  of  the  said  Great  Sessions,  that  they  intended  to  appeal  therefrom  to  the 
House  of  Lords  ;  and  that  they,  the  Respondents,  should  not  proceed  to  a  trial  of 
the  issues  thereby  directed,  lest  they  should  be  prejudiced  thereby  in  their  appeal. 

On  the  19th  of  September,  1821,  the  cause  came  on  to  be  heard  in  pursuance  of 
an  order  ;  when  it  was  decreed  that  the  Respondents'  bill  should  be  dismissed  with 
costs,  to  be  paid  to  the  Appellants. 

The  Respondents  having  appealed  to  the  House  of  Lords,  niade  an  application  to 
the  Court  to  stay  proceedings  under  the  decree  in  respect  to  the  costs  to  be  paid  to 
the  A]ipellants,  until  after  the  appeal  should  be  determined  ;  but  the  application  was 
refused,  and  the  sum  of  £544  15s.  lid.  was  paid  by  the  Respondent  William  Augustus 
Gott  to  the  Appellants  for  costs. 

[466]  The  appeal  of  the  Respondents  was  against  the  three  several  decrees  of  the 
court  of  Great  Session  of  the  24th  of  August  1820,  the  4th  of  September  1821,  and 
the  19th  of  September  1821.  The  appeal  came  on  to  be  heard  before  the  House  on 
the  14th,  17th,  and  21st  days  of  March  1825,  and  the  31st  day  of  May  1826,  when  it 
was  ordered  and  adjudged,  "  That  the  said  several  decrees  complained  of  should  be 
"  reversed,  and  that  the  Court  of  Chancery  of  the  Great  Sessions  of  the  several  counties 
"  of  Glamorgan,  Brecon,  and  Radnor  should,  upon  application  made  to  it  on  the  part 
"  of  the  then  Appellants,  or  either  of  them,  proceed  to  re-hear  the  said  cause,  and  upon 
"  such  re-hearing,  to  ascertain,  adjudge,  and  decree,  in  case  that  court  should  hnd 
"  itself  able  so  to  do,  without  further  inquiry  and  information,  what  equitable  rights 
"and  interests  of  any  nature  the  then  Appellants  and  the  then  Respondent  James 
"  Spencer  respectively  had  in  the  estate  appointed  and  conveyed  by  the  deeds  of  tlie 
"  1st  and  2d  of  February,  1814,  in  the  pleadings  of  this  cause  mentioned,  under  the 
"effect  of  which  the  then  Respondent  Thomas  James  was  to  be  considered  originally 
"  as  a  trustee  for  the  then  Appellant  James  Price  only,  unless  the  contrarj-  should  be 
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"  clearly  established  by  the  said  James  Spencer,  and  in  such  case  siiould  proceed  to 
"  give  such  relief,  and  make  such  orders  respecting  costs  as  shcnild  apjiear  to  be  just  ; 
"  and  in  case,  upon  such  re-hearing  as  was  thereby  directed,  the  court  should  find  itself 
"  unable  so  to  ascertain,  adjudge,  and  decree  without  further  enquiry  and  infurma- 
"  tion,  then  the  court  was  to  direct  all  such  enquiries  to  be  made,  either  by  [467]  trial 
"  of  issue  or  issues,  or  by  reference  to  the  registrar  or  other  proper  ofttcer,  or  b<_)tii,  by 
"  such  ti-ial  and  reference  as  should  appear  to  the  court  to  be  necessary  to  be  had  and 
"  made  in  order  to  enable  the  court  to  ascertain,  adjudge,  and  decree  what  equitable 
"  rights  and  interests  the  said  then  Appellants  and  Respondent  James  Spencer  re.spec- 
"  tively  had  in  the  same  estate,  and  what  order  and  decree,  us  to  relief  and  costs,  ought 
"  to  be  made,  and  in  such  last-mentioned  case  should  reserve  the  consideration  of 
"  further  directions  and  costs  until  after  such  inquiries  should  be  made  ;  and  u])on 
"  such  re-hearing  as  was  directed,  the  said  James  Spencer  was  to  have  the  benefit  of 
"  such  parts  of  his  answers  as  evidence,  which  on  the  former  re-hearing  were  read  on 
"  the  part  of  the  then  Appellants  as  evidence,  and  with  respect  to  costs  then  already 
"  ordered  and  taxed,  or  ordered,  taxed,  and  paid  by  the  Appellants,  or  either  of  them  ; 
"  the  Appellants  were,  and  each  of  them  was  to  be  at  liberty  to  apply  to  the  court  touch- 
"  ing  the  same,  or  the  taxation  or  repayment  of  the  same  as  they  or  either  of  them 
might  be  advised." 

The  Respondents  having  applied  to  the  court  below  to  have  the  cause  re-heard 
according  to  the  order  of  the  House  of  Lords,  the  cause  came  on  to  be  re-heard  on 
the  10th  of  April  1827,  before  the  Justices  of  the  Great  Sessions,  and  was  continued 
by  adjournments  upon  the  1 1  th  and  1  "Jth  days  of  the  same  month,  when,  after  receiv- 
ing and  hearing  the  same  proofs  and  evidence  as  had  been  adduced  and  heard  in  the 
former  hearings  of  this  cause,  in  which  also  such  parts  of  the  answers  of  the  Appellant 
James  Spencer  as  had  been  read  [468]  by  the  Respondents  as  evidence  at  the  former 
hearings  were  included,  the  counsel  both  for  the  Appellants  and  Respondents  were 
asked  by  the  Court,  if  either  of  them  could  or  were  desirous  to  bring  forward  any 
additional  evidence,  should  the  court  think  fit  to  direct  the  trial  of  an  issue  or  a  refer- 
ence to  the  registrar  for  that  purjjose,  when  the  counsel  both  for  the  Appellants  and 
Respondents  declared  that  they  were  not  desirous,  nor  could  they  bring  forward  anj' 
additional  evidence  in  support  of  their  respective  cases,  should  any  such  issue  or 
reference  to  the  registrar  be  directed,  and  they  respectively  declared  that  they  were 
desirous  of  obtaining  the  judgment  of  the  court  upon  the  evidence  which  was  then 
before  it.  The  Court  thereupon  directed  the  registrar  to  take  a  note  of  the  above 
declarations  of  the  counsel  of  the  Appellants  and  Respondents,  in  order  to  prevent 
the  possibility  of  any  mistake  occurring  thereafter  on  the  subject. 

On  the  29th  of  August  1827,  accordingly,  a  decree  was  made,  whereby,  after 
stating  that  neither  the  Appellants  nor  either  of  them,  nor  the  Respondents,  desired 
any  issue  or  any  reference  to  the  registrar,  or  to  make  any  further  inquiries  into  any 
of  the  matters  in  the  pleadings  mentioned,  to  enable  the  court  to  ascertain  what  equit- 
able interest  the  said  Respondents  or  the  Appellant  James  Spencer  respectively  took 
in  the  said  estate  in  the  pleadings  mentioned,  and  after  stating  that  the  Appellants 
and  Respondents  liad  admitted  that  they  had  no  further  proofs  to  adduce  before  a 
jury  or  to  the  registrar,  declared  that  the  Appellant  James  Spencer  had  not  any  equit- 
able right  or  interest  of  any  nature  or  kind  whatsoever  in  the  [469]  estate  and  premises 
comprised  in  the  indentures  of  lease  and  release  of  the  1st  and  2d  days  of  February 
181 4,  in  the  pleadings  mentioned,  and  that  the  Appellant  Thomas  James  was  origin- 
ally a  trustee  of  the  said  estate  and  premises  for  the  said  Respondent  James  Price 
only  under  the  same  indentures  :  and  it  was  ordered,  that  the  said  Thomas  James, 
as  such  trustee  as  aforesaid,  should  release  and  convey  all  his  the  said  Thomas  James's 
estate  and  interest  in  the  said  estate  and  premises,  unto  the  Respondent  William 
Augustus  Gott,  his  heirS  and  assigns,  upon  the  trusts  of  the  indenture  of  release  of 
the  1st  of  Augu.st  1818,  in  the  pleadings  mentioned,  and  for  that  purpose  that  the 
Appellant  Thomas  James  sliould  forthwith  execute  the  said  indenture  of  lease  of 
the  31st  of  July  1818,  and  the  indenture  of  release  of  the  1st  of  Augu.st  181S  ;  and 
it  was  further  ordered,  that  the  said  Ajipellant  James  Spencer  should  forthwith  pay 
to  the  Respondent  William  Augustus  Gott  the  sum  of  £544  15s.  lid.,  paid  by  him 
to  the  said  James  Spencer,  being  the  costs  of  the  Appellants  James  Spencer  and  Thomas 
James,  taxed  in  the  original  cause  ;  and  it  was  referred  to  the  registrar  of  that  Court 
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to  tax  the  said  Respondents  James  Price  and  William  Augustus  Gott  their  costs  of 
the  suit  in  the  Court  of  Great  Sessions,  except  such  costs  as  had  been  incurred  on 
account  of  any  amendments  made  in  the  pleadings  in  the  said  cause,  and  on  account 
of  or  in  respect  of  the  issues  directed  in  the  said  cause,  and  which  costs  respecting  the 
issues  were  to  be  borne  b^'  such  of  the  said  parties  by  whom  the  same  were  respectively 
incurred  ;  and  it  was  further  ordered  and  directed  that  the  said  registrar  should  tax 
the  Appel-[470]-lant  Thomas  James  his  costs  of  this  suit  incurred  in  the  said  Court 
of  Great  Sessions,  from  the  first  proceedings  in  that  court  to  the  final  hearing  and 
judgment,  including  such  costs  of  the  said  issues  directed  in  this  cause,  as  had  been 
borne  by  the  said  last-named  Appellant ;  and  it  was  further  ordered  and  directed, 
that  the  said  Appellant  James  Spencer  should  forthwith  pay  such  respective  costs 
to  the  said  Respondents  James  Price  and  William  Augustus  Gott,  and  to  the  other 
Appellant  Thomas  James,  respectively,  when  they  should  be  so  severally  taxed  and 
ascertained  as  aforesaid. 

From  this  decree  the  appeal  in  the  present  case  was  presented  by  James  and 
Spencer. 

On  the  part  of  the  Appellants  it  was  argued  that,  the  facts  appearing  on  the  plead- 
ings and  depositions  showed  that  there  was  an  equitable  interest  in  the  Appellant 
James  Spencer,  in  the  estate  in  question,  and  that  interest,  whether  the  Respondent 
William  Augustus  Gott  had  notice  of  it  or  not,  ought,  as  prior  in  time,  to  have  pre- 
ference over  his  interest,  that  being  also  equitable  merely  ;  that  in  any  event,  it  oup;ht 
to  have  been  referred  to  a  jury  or  to  the  registrar,  to  ascertain  the  fact  of  the  Appellant 
James  Spencer's  interest  ;  that  the  Respondent  William  Augustus  Gott  having  joined 
the  other  Respondent  James  Price  as  a  complainant  in  the  suit  below,  their  interests 
and  cases  were  identified  for  all  the  purposes  of  the  suit. 

On  the  part  of  the  Respondents  it  was  argued  that  the  decree  and  the  entry  in  the 
registrar's  book  was  conclusive  evidence  that  the  Appellants  did  state  to  the  Court 
that  they  did  not  desire  any  issue  or  reference  to  the  registrar  of  the  court,  or  [471] 
to  make  any  further  inquiries  into  any  of  the  matters  in  the  pleadings  mentioned, 
to  enable  the  Court  to  ascertain  what  equitable  interests  the  Respondents  and  the 
Appetlaht  James  Spencer  respectively  took  in  the  estate,  and  that  they  did  admit 
"  that  they  had  no  further  proofs  to  adduce  before  a  jury  or  to  the  registrar  ;  "  that 
the  only  evidence  which  the  Appellant  James  Spencer  adduced  in  support  of  his  claim 
to  be  jointly  interested  with  the  Respondent  James  Price  in  the  purchase  from  the 
said  Walter  Price,  was  the  account  in  writing  set  forth  in  the  schedule  to  the  last 
named  Appellant's  answer,  which  account  it  was  proved  that  the  Respondent  James 
Price  was  induced  to  sign  in  consequence  of  undue  influence  exercised  over  him  by  the 
Appellant  James  Spencer,  and  that  at  a  considerable  distance  of  time  from  the  period 
of  the  purchase  from  Walter  Price,  and  not  tili  the  Appellant  .James  Spencer  had 
discovered  that  it  had  become  a  very  profitable  purchase  ;  that  tlie  supposition  that 
the  Appellant  James  Spencer  was  to  become  jointly  interested  with  the  Respondent 
James  Price  in  the  purchase  from  Walter  Price,  was  inconsistent  with  the  whole 
tenor  of  his  conduct  in  reference  to  the  purchase,  with  the  terms  of  the  agreement 
of  the  2-5th  of  October  1811,  with  the  manner  in  which  the  payment  of  the  considera- 
tion for  such  purchase  was  provided  for,  and  with  all  the  facts  in  evidence  relating 
to  such  purchase  ;  that  even  assuming  that  the  AppelUnt  James  Spencer  had  estab- 
lished his  claim  to  be  jointly  interested  with  the  Resjnndent  James  Price,  in  the 
purchase  from  Walter  Price,  he  had  wholly  failed  in  proving  that  he  was  interested 
in  the  estate  purchased  from  Thomas  Jones,  [472]  and  tint  the  supposition  was  con- 
tradicted by  the  express  declaration  of  trust  contained  in  the  indentures  of  the  1st 
and  '2d  of  February  1814,  by  which  the  estates  in  question  were  conveyed  to  the  Ap- 
pellant Thomas  James,  as  a  trustee  for  the  Respondent  Janes  Price,  and  which  were 
prepared  and  attested  by  the  Appellant  James  Spencer,  who  ;,hen  acted  as  the  attorney 
of  Thomas  Jones  ;  that  even  assuming  the  Appellant  Janes  Spencer  to  have  been 
interested  in  the  estate  purchased  from  Thomas  Jones,  nevertheless  the  Appellant 
Thomas  James  ought  to  be  compelled  to  convey  the  estate  an!  premises  to  the  Respon- 
dent William  Augustus  Gott,  upon  the  trusts  of  the  indenlures  of  the  .'5 1st  of  July 
and  the  1st  of  August  1818,  so  far  as  the  interests  of  Gott  ixtended.  inasmuch  as  it 
was  proved  that  James  Spencer  had  notice  that  Walter  Wilkijs  and  William  Augustus 
Gott  respectively  were  about  to  advance  their  monies  upon  tie  security  of  the  estates, 
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and  did  not  inform  Walter  Wilkins  or  William  Augustus  Gott  that  he  had  or  claimed 
any  interest  therein. 

For  the  Appellants, 

Sir  Edward  Suydeii  and  Mr.  Kuiyht. 

For  the  Respondents, 

Mr.  Pemberton  and  Mr.  Reynolds. 

(Oct.  12.)  Lord  Lyndluirst,  after  stating  the  order  of  the  House  made  upon 
the  former  appeal,  proceeded  as  follows  : — In  consequence  of  this  order  pronounced 
by  your  Lordships,  an  application  was  made  fur  a  re-hearing  to  the  Court  below. 
The  cause  was  again  heard,  and  upon  that  re-hearing  the  Court  pronounced  a  decree, 
from  which  this  appeal  has  been  preferred  to  your  Lordships'  House;  [473]  and  it  is 
upon  this  appeal  I  am  to  move  for  your  Lordships'  judgment. 

When  the  case  came  on  for  hearing  in  the  Court  below,  the  Court  was  of  opinion 
that  the  Respondent,  Thomas  James,  was  originally  a  trustee  for  the  Appellant, 
James  Price,  only.  This  House  had  decided,  that,  according  to  the  effect  of  the  deed, 
that  was  to  be  considered  as  the  case,  unless  the  contrary  was  proved  by  clear  and 
distinct  evidence.  The  Court  below,  when  they  came  to  consider  all  the  facts  of  the 
case,  were  of  opinion  that  there  was  no  evidence  to  vary  the  effect  of  the  deed,  and  they 
therefore  decided,  conformably  with  the  order  of  your  Lordship's  House,  that  Thomas 
James  was  to  be  considered  originally  as  a  trustee  for  the  Appellant  James  Price  only. 

The  remaining  question  for  consideration  was,  what  were  the  equitable  interests 
as  between  James  Spencer  and  James  Price  ']  The  Court  below  went  into  a  long 
investigation  of  the  facts  of  the  case  ;  and  they  were  satisfied,  upon  the  whole  evidence 
taken  together,  that  there  was  no  equitable  interest  whatever  in  James  Spencer.  The 
Court  therefore  came  to  the  decision,  not  only  that  in  the  first  instance,  according  to 
the  deed,  the  interest  was  in  James  Price  only,  but  determined  also  that  in  the  course 
of  the  transaction  there  was  nothing  to  show  any  interest  whatever  in  James  Spencer. 

When  this  case  was  heard  at  your  Lordships'  bar,  I  attended  closely  to  the  evidence 
and  to  the  arguments  of  counsel,  for  the  purpose  of  making  up  my  mind  as  well 
as  I  could,  with  the  assistance  of  other  noble  Lords  who  were  present,  whether 
I  could  bring  myself  to  the  same  conclusion  as  that  drawn  by  the  Court  below  ; 
and  I  must  say,  that  [474]  at  the  time  of  the  hearing  I  agreed  in  the  conclusion 
which  had  been  drawn  by  the  inferior  Court.  I  have,  since  that  time,  and  within 
a  few  days,  very  carefully  read  over  the  answer  and  all  the  pleadings,  and  every  part 
of  the  evidence  ;  and  the  review  I  have  taken  of  the  case  has  confirmed  my  original 
impression.  My  opinion  therefore  is,  that  the  Court  below  has  drawn  a  right  con- 
clusion from  the  premises.  I  think  your  Lordships,  if  you  went  through  the  evidence, 
would  be  satisfied  that  this  conclusion  is  correct,  and  that  there  is  no  equitable  interest 
in  Jaines  Spencer.     I  should  advise  your  Lordships,  therefore,  to  affirm  the  decree. 

Judgment  affirmed,  with  £100  costs. 


[475]  ENGLAND. 

COURT  OF  EXCHEQUER. 

Thomas  Wilson, — Appellant ;  William  Baeon  Kensington  and  Edward 
Meredith, — Respondents  [1831]. 

[S.C.  1  CI.  &  F.  1.] 

•  Upon  a  bill  for  tithes  by  the  lessee  of  a  prebendary  against  the  occupier  of  a 
farm,  he  by  way  of  defence  suggested,  that  his  farm  was  part  of  the  posses- 
sion of  a  dissolved  monastery,  that  the  farm  was  situate  in  a  district  which 
had  formerly  been  a  distinct  parish,  and  was  still  distinct  in  some  respects, 
that  all  the  lands  in  that  district  had  paid  from  time  immemorial  only 
one-twentieth  instead  of  one-tenth  of  the  produce,  and  that  the  other 
twentieth  was  a  portion  of  tithe  belonging  to  the  farm  as  part  of  the  lands 
of  the  dissolved  monastery  : 
Held,  that  assuming  the  district  to  have  been  a  distinct  parish,  the  presumption 
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arising  from  evidence  tending  to  prove  one  moiety  to  have  been  a  portion 
of  tithes  is  rebutted,  the  other  moiety  not  being  accounted  for,  and  that 
the  common  law  riglit  of  tlie  parson  to  tithes  applied  as  mucli  to  the  whole 
of  two  united  parishes  as  to  tlu'  tithes  of  one  of  the  parishes  before  the 
supposed  union. 

The  Respondents  filed  tlieir  bill  of  complaint  in  the  Court  of  Exchequer,  on 
the  30th  of  May,  182G,  against  the  Appellant,  and  also  against  one  Stephen  Pugh. 
The  bill  was  afterwards  amended,  and  J.  C.  Severn,  and  David  Lloyd,  Clerk,  made 
Defendants. 

The  bill,  as  so  amended,  stated,  that  the  parish  of  [476]  Llanbister,  in  the  county 
of  Radnor,  comprised  several  townships,  and  among  others,  the  townships  of  Gollon 
and  Cefn  Pawl,  and  that  the  extent  and  boundaries  of  each  of  the  said  townships 
of  Gollon  and  Cefn  Pawl  were  well  known  ;  and  that  in  and  for  some  time  previous 
to  the  month  of  September,  18'2'2,  Edward  Davies  was  the  lawful  prebendary  and 
parson  of  the  prebend,  prebendal  church,  rectory,  and  parsonage  of  Llanbister,  and 
as  such  entitled  to  have,  receive,  and  take  certain  tithes  yearly  arising  within  the 
said  parish  of  Llanbister  and  the  titheable  places  thereof,  and  in  particular  was  en- 
titled to  have,  receive,  and  take  all  the  tithes,  both  great  and  small,  yearly  arising, 
growing,  renewing,  and  increasing  within  such  parts  of  the  said  parish  of  Llanbister 
as  were  comprehended  in  the  said  townships  of  Gollon  and  Cefn  Pawl  ;  and  that  by 
indenture  of  lease  bearing  date  the  I'Jtli  day  of  September,  182"2,  and  made  by  and 
between  the  said  Edward  Davies  of  the  first  part,  the  said  Respondent  William  Baron 
Kensington  of  the  second  part,  Evan  Evans,  gentleman,  and  Samuel  Church,  gentle- 
man, of  the  third  part,  and  the  said  Respondent  Edward  Meredith  of  the  fourth  part, 
— It  was  witnessed  that,  for  the  considerations  therein  expressed,  the  said  Edward 
Davies  did  demise,  grant,  and  to  farm  let  unto  the  said  Respondent  William  Baron 
Kensington,  all  that  the  said  prebend,  rectory,  and  parsonage  of  Llanbister,  situate, 
lying,  and  being  within  the  said  county  of  Radnor,  with  all  and  singular  the  chapels 
thereunto  annexed,  houses,  edifices,  buildings,  glebe  lands,  tithes,  oblations,  obven- 
tions,  and  all  other  emoluments,  hereditaments,  rents,  casualties,  services,  commodities, 
and  profits  wliat-[477]-soever,  to  the  said  prebend  and  parsonage  in  any  wise  belonging 
or  appertaining,  as  fully  and  as  largely  to  all  intents  and  purposes  as  the  said  Edward 
Davies  could  or  might  let  the  same,  to  hold  to  the  said  Respondent  William  Baron 
Kensington,  his  heirs  and  assigns,  for  and  during  the  lives  of  the  Honourable  Edward 
Henry  Edwardes,  the  Honourable  George  Warren  Edwardes,  and  the  Honourable 
Richard  Edwardes  (sons  of  the  said  Respondent  William  Baron  Kensington),  and 
the  longest  liver  of  them,  at  the  yearly  rent  therein  mentioned. 

The  Respondents'  bill  then  stated  livery  of  seisin  of  the  said  prebend,  rectory, 
and  parsonage,  chapels,  houses,  lands,  and  appurtenances,  or  of  such  parts  thereof 
as  lay  in  livery  being  made  to  the  said  Respondent  William  Baron  Kensington,  and 
that  the  above  named  Edward  Henry  Edwardes,  George  Warren  Edwardes,  and  the 
said  Richard  Edwardes,  were  still  living,  and  stated  an  under-lease  for  years  of  the 
premises  to  the  Respondent  Edward  Meredith  ;  and  that  the  Respondent  Edward 
Meredith,  as  under-lessee  of  the  said  William  Baron  Kensington,  since  the  23d  day 
of  September,  1823,  had  been  and  still  was  entitled  to  the  immediate  receipt  of  all 
the  tithes,  both  great  and  small,  yearly  arising,  growing,  renewing,  and  increasing 
within  such  parts  of  the  said  rectory  or  parish  of  Llanbister,  as  were  comprehended 
in  the  several  townships  of  Gollon  and  Cefn  Pawl. 

The  bill  then  stated  that  the  Appellant,  and  the  said  Defendant  Stephen  Pugh, 
had  severally  held  and  occupied  ever  since,  and  for  some  time  before  Michaelmas  Day, 
in  the  year  1824,  and  then  held  and  occupied,  certain  farms,  parcels,  or  quantities 
[478]  of  land,  and  other  tenements,  within  such  parts  of  the  said  parish  of  Llanbister, . 
as  were  comprised  in  the  townships  of  Gollon  and  Cefn  Pawl,  or  in  one  of  those  town- 
ships ;  and  in  particular  the  said  Defendant  Stephen  Pugh  (among  other  lands, 
tenements,  and  hereditaments),  had  occupied  and  did  occupy  as  aforesaid,  a  certain 
farm  called  Brondre,  containing  or  consisting  of  300  acres  and  upwards  within  such 
parts  of  the  said  parish  of  Llanbister  as  were  comprehended  in  the  said  townships 
of  Gollon  and  Cefn  Pawl,  or  in  one  of  those  townships  ;  and  the  said  Appellant  Thomas 
Wilson  (among  other  lands,  tenements,  and  hereditaments),  had  occupied  and  did 
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occupy  as  aforesaid,  a  certain  farm  called  C'efn  Fawl,  containing  or  consisting  uf  2UU 
acres  of  land  and  upwards,  within  such  parts  of  the  said  parish  of  Llaabister  as  were 
comprehended  in  the  said  townships  of  GoUon  and  Gefn  I'awl,  or  in  one  of  those  town- 
ships ;  and  that  the  Apijcllant  and  the  said  Defendant  Ste])hen  I'ligli  had  also  re- 
spectively, ever  since  and  for  some  time  before  Michaelmas  Uay,  IS'Jl,  enjoyed  and 
exercised,  and  then  enjoyed  and  exercised,  considerable  rights  of  pasturage,  as  common 
of  pasture,  on  and  over  certain  common  or  waste  lands  .situate  within  such  parts  of 
the  said  jiarish  of  Llanbister  as  were  comprehended  in  the  said  townships  of  Uollon 
and  Cefn  Pawl,  or  in  one  of  those  townships  ;  and  each  of  them,  the  Appellant  and 
the  said  Defendant  Stephen  Pugh,  had  in  each  year  since  Michaelmas  Day,  1824, 
had  growing  and  arising,  on  and  from  the  land  in  his  occupation,  within  such  parts 
of  the  said  parish  as  last  aforesaid,  great  quantities  of  wheat,  etc.  and  div.ers  other 
titheable  matters  and  things,  the  tithe  whereof  be-[479]-longed  to  the  said  Respondent 
Edward  Meredith,  as  such  under-lessee  as  aforesaid. 

The  bill  then  stated  that  a  composition  from  year  to  year,  for  and  in  lieu  of  such 
tithes,  had  been  accepted  by  the  Respondent  Edward  Meredith,  from  each  of  them 
the  Appellant  and  the  said  Defendant  Stephen  Pugh,  but  which  had  been  determined 
by  notice  at  Michaelmas  day,  1825. 

The  bill  charged  that  the  said  David  Lloyd,  vicar  of  the  parish  of  Llanbister,  claimed 
some  title  or  interest  to  or  in  the  tithes  which  were  the  subject  matter  of  the  suit. 

The  bill  prayed  that  the  Appellant  and  the  said  Defendant  Stephen  Pugh  re- 
spectively might  be  decreed  to  account  with  the  said  Respondent  Edward  Meredith, 
for  the  single  value  of  the  tithes  of  all  and  every  the  titheable  matters  and  things 
aforesaid,  and  might  pay  to  the  said  Respondent  what  upon  such  account  should 
appear  to  be  due  to  him,  the  said  Respondent  thereby  waiving  all  pains  and  penalties 
which  had  been  incurred  by  the  Appellant  and  the  said  Defendant  Stephen  Pugh 
respectively,  for  subtracting  and  not  setting  out  the  said  tithes  or  any  of  them,  and 
for  general  relief. 

The  Appellant,  by  his  answer  to  the  Respondents'  original  bill  of  complaint,  ad- 
mitted the  title  of  Davies  and  the  lease  to  Lord  Kensington  ;  and  that  he  had  from 
and  before  Michaelmas  Day,  1824,  down  to  Lady  Day,  1826,  held  and  occupied  the 
farm  and  lands  called  Cefn  Pawl,  in  the  said  bill  in  that  behalf  mentioned  ;  and  that 
he  did  during  the  same  period  enjoy  and  exercise  considerable  rights  of  pasturage, 
as  common  of  pasture,  on  and  over  [480]  certain  common  or  waste  lands,  as  appur- 
tenant to  tlie  said  farm  and  lands  called  Cefn  Pawl. 

The  Appellant  by  his  answer  then  stated,  that  there  was  a  certain  lordship  or 
manor  called  the  Lordship  or  Manor  of  GoUon,  in  the  said  county  of  Radnor,  which 
comprised  and  extended  over  divers  townships  and  parts  of  townships  in  the  said 
county  of  Radnor  ;  and,  amongst  others,  the  whole  of  the  several  townships  of  GoUon 
and  Cefn  Pawl,  which  several  townships  of  GoUon  and  Cefn  Pawl  were  distinguished 
by  weU-known  boundaries  ;  and  that  he  believed  that  the  said  manor  or  lordship 
of  GoUon  was,  in  ancient  times,  a  parish  of  itself,  and  still  was  so  in  reality  and  in 
fact,  although  the  same  in  modern  times  had,  by  I'eputation,  been  considered  to 
be  within  the  said  parish  of  Llanbister  and  other  adjoining  pai'ishes  ;  and  in  particular 
that  the  parts  of  the  said  manor  or  lordship  of  GoUon  which  comprised  the  several 
townshi])s  of  GoUon  and  Cefn  Pawl  had  been,  in  modern  times,  by  reputation  con- 
sidered to  be  within  the  said  parish  of  Llanbistei',  although  in  reality  and  fact  not  so  ; 
and  that  the  AppeUant's  farm  and  lands  called  Cefn  Pawl,  and  the  said  common  or 
waste  lands  appurtenant  thereto,  which  were  situate  within  the  said  townships  of 
GoUon  and  Cefn  Pawl,  had  been,  in  niodern  times,  by  reputation  considered  to  be 
within  the  said  parish  of  Llanbister,  although  in  reality  and  in  fact  not  so. 

He  further  stated  his  belief  that  one  moiety  of  the  tithes,  as  well  great  as  small, 
yearly  arising,  growing,  renewing,  and  increasing  in  and  throughout  the  whole  or 
most  parts  of  the  said  manor  or  lordship  of  GoUon,  and  in  particular  in  and  [481] 
throughout  the  parts  thereof  which  comprised  the  said  townships  of  GoUon  and 
Cefn  Pawl,  belonged  to  the  late  dissolved  Monastery  of  Comehire,  or  Cwm-hir,  in  the 
county  of  Radnor,  before  and  at  the  time  of  the  dissolution  of  the  said  monastery 
to  which  the  said  manor  or  lordship  of  GoUon  and  the  Appellant's  said  farm  and  lands 
called  C'efn  Pawl,  with  the  said  rights  of  common  appurtenant  thereto,  also  belonged  ; 
and  that  the  said  manor  or  lordship,  farm  and  lands,  with  the  said  rights  of  common 
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appurtenant  thereto,  and  moiety  of  tithes  upon  the  dissolution  of  the  said  monastery 
in  the  reign  of  King  Henry  the  Eighth,  came  to  the  crown,  and  the  said  farm  and 
hinds,  with  the  said  rights  of  common  appurtenant  thereto,  and  a  moiety  of  the  tithes 
tluTeof  then  belonging  to  the  said  Appellant,  the  owner  of  the  said  farm  and  lands 
called  Cefn  Pawl,  so  occupied  by  the  Appellant  as  aforesaid  by  a  title  derived  from 
and  under  a  grant  or  grants  from  King  Henry  the  Eighth. 

He  further  stated  that  by  an  arrangement  between  the  prebendaries  of  the  said 
prebend,  prebendal  church,  and  parsonage  of  Llanbister  aforesaid,  and  their  lessees 
and  the  vicars  of  the  said  parish  of  Llanbister,  for  many  years  past,  the  said  prebend- 
aries and  their  lessees  had  received  all  the  tithes  yearly  arising,  growing,  and  renewing 
and  increasing  in  and  throughout  certain  townships  within  the  said  parish,  and  the 
said  vicars  have  received  all  the  tithes  yearly  arising,  growing,  and  increasing  in  and 
throughout  certain  other  townships  within  the  said  parish,  and  that  for  many  years 
past  the  lessees  of  the  said  prebendaries  had  claimed  to  receive  and  had  received  one 
moiety  of  the  tithes  yearly  arising,  growing,  renewing,  and  [482]  increasing  in  and 
throughout  the  said  parts  of  the  said  lordship  or  manor  of  GoUon,  which  comprised 
the  said  townships  of  GoUon  and  Cefn  Pawl,  and  in  modern  times  had  by  reputation 
been  considered  to  be  within  the  said  parish  of  Llanbister  as  aforesaid,  and  particularly 
one  moiety  of  the  tithes  of  the  Appellant's  said  farm  and  lands,  with  the  said  rights 
of  common  appurtenant  thereto  ;  but  whether  the  said  lessees  of  the  said  prebendaries 
had  received  such  moiety  of  the  said  tithes  of  such  parts  of  the  said  lordship  or  manor 
of  GoUon  as  last  aforesaid,  and  in  particular  of  the  Appellant's  said  farm  and  lands, 
and  the  said  rights  of  common  appurtenant  thereto  of  right,  or  in  what  particular 
right  they  had  so  received  the  same,  the  Appellant  was  unable  to  set  forth  as  to  his 
knowledge,  belief,  or  otherwise. 

He  further  stated,  that  certain  tithes  were  satisfied  by  the  payment  of  moduses 
or  customary  payments  within  the  said  parish  of  Llanbister,  and  the  lessees  of  the  said 
prebendaries  had  received  the  moiety  of  tithes  within  the  said  parts  of  the  said  lordship 
or  manor  of  GoUon,  which  comprised  the  said  townships  of  GoUon  and  Cefn  Pawl, 
which  they  had  received  as  aforesaid  upon  the  footing  of  the  said  moduses  or  customary 
payments,  and  as  to  one  estate  within  tlie  said  township  of  GoUon  they  had  received 
the  sum  of  13s.  4d.  as  a  modus  or  customary  payment  in  satisfaction  of  all  the  tithes 
which  they  claimed  to  receive  of  and  from  such  estate,  but  such  moduses  or  customary 
payments  not  being  in  cjuestion  between  the  said  Respondents  and  the  Appellant, 
but  the  right  only  of  the  said  Respondents  to  the  moiety  of  the  tithes  of  the  Appellant's 
said  farm  and  lands,  and.the  said  [483]  rights  of  common  appurtenant  thereto,  which 
had  never  been  received  by  the  lessees  of  the  said  prebendaries,  the  Appellant  did 
not  think  it  material  to  set  forth  and  state  the  particulars  of  such  moduses  or 
customary  payments. 

The  Appellant  then  by  his  answer  admitted  it  to  be  true  that,  from  some  time 
before  the  '23d  day  of  September,1822,  until  Michaelmas  Day  in  the  year  1825,  a  certain 
composition  for  and  in  lieu  of  the  said  moiety  of  the  said  tithes  of  the  Appellant's  said 
farm  and  lands,  and  the  said  rights  of  common  appurtenant  thereto,  claimed  by  the 
lessees  of  the  said  prebendaries,  was  agreed  to  be  accepted,  and  was  in  fact  accepted, 
by  the  said  Respondent  Edward  Meredith,  from  the  Appellant  from  year  to  year,  and 
that  such  composition  was  determined  by  notice  at  Michaelmas  Day,  1825  ;  but  that, 
notwithstanding  the  determination  of  the  said  composition  as  aforesaid,  the  said 
Respondent  Edward  Meredith  had  agreed,  without  prejudice  to  the  question  in  dispute 
between  the  parties,  to  accept,  and  had  continued  to  accept,  from  the  Appellant  the 
same  composition  for  and  in  lieu  of  the  said  moiety  of  tithes  of  the  AppeUant's  said 
farm  and  lands  and  the  said  rights  of  common  appurtenant  thereto  theretofore  claimed 
and  received  by  the  lessees  of  the  said  prebendaries  as  aforesaid,  but  that  the  Ap- 
pellant liad  not  in  any  manner  set  out  or  rendered  to  the  said  Respondents  the  other 
moiety  of  the  said  tithes  of  the  Appellant's  said  farm  and  lands,  and  of  the  said  rights 
of  common  appurtenant  thereto,  or  made  them  any  recompence  or  satisfaction  for 
or  in  respect  thereof,  and  under  the  circumstances  therein-before  mentioned  he  had 
refused  and  did  refuse  so  to  do. 

[484]  The  Appellant,  in  his  further  answer  to  the  Respondent's  bill,  set  forth  a 
description  of  all  the  lands  and  tenements  which,  since  Michaelmas  Day,  182-i,  had 
been  in  his  occupation,  etc. 
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The  Defendant  John  Cheesement  Severn,  the  owner,  and  the  Defendant  Stephen 
Pugli,  the  oceupierof  the  Defendant  Stephen  Pugh's  farm  and  lands  called  Brondre, 
severally  put  in  their  answers  to  the  bill. 

The  vicar,  Mr.  David  Lloyd,  by  his  answer,  filed  on  the  od  of  July,  1828,  after 
adverting  to  the  above-mentioned  division  of  the  parish  of  Llaubister,  said,  that  he 
did  not  claim  any  tithes  from  the  townships  of  Gollon  and  C'efn  I'awl ;  for  that  he 
received  the  vicarial  tithes  and  dues  from  another  part,  known  as "  the  Lower  Division," 
of  the  parish  :  adding,  "  that  such  arrangement  has  been  made  from  time  whereof 
"  the  memory  of  man  runneth  not  to  the  contrary,  as  he  has  lieard  and  believes." 

The  cause  being  at  issue,  "  admissions  "  were  entered  into,  in  order  to  save  the 
expense  of  proving  from  what  several  depositories  certain  ancient  writings  proposed 
to  be  offered  in  evidence  were  found.  But  the  wiitings  themselves  were  to  be  re- 
ceived only  "  if  and  so  far  as  they  were  respectively  admissible  evidence."  By  the 
same  admissions,  proof  of  the  execution  of  modern  deeds  was  dispensed  with. 

On  the  part  of  the  Respondents  a  terrier  was  produced  from  the  registry  of  the 
Archdeacon  of  Brecon,  within  whose  archdeaconry  the  parish  of  Llaribister  is  situate, 
made  on  the  17th  of  March,  1720,  and  renewed  and  confirmed,  and  signed  by  the 
vicar,  curate,  churchwardens,  and  [485]  seventeen  of  the  principal  parishioners  of 
Llanbister,  on  the  4th  of  October,  1757.  The  following  are  among  the  most  important 
of  its  contents  : — Easter-otf'erings  are  payable  to  the  vicar  by  every  inhabitant  of 
the  parish,  and  four-pence  is  payable  yearly  to  the  parish  clerk  or  sexton,  by  every 
housekeeper  in  the  parish  "  who  farms  "  [lands  of  the  value  of]  "  forty  shillings  per 
"  annum,  or  keeps  a  team  :  "  the  tenth  of  all  corn  and  grain  raised  in  the  said  parish, 
except  within  the  manor  of  Gollon,  is  due  in  kind  ;  and  other  articles  are  titheable 
in  a  customary  manner  :  "  but  in  that  parte  of  the  said  parishe  which  is  in  the  said 
"  lordship  or  manor  of  Gollon,  being  abbey  lands,  there  is  but  the  moiety  of  one  halfe 
"  parte  of  all  the  titlies  before  mentioned  due  and  payable  by  the  custom  of  the  said 
"  manor."     Tliis  was  the  only  documentary  evidence. 

The  testimony  of  witnesses  was  also  read  on  the  part  of  the  Respondents. 

William  Lewis,  aged  seventy-two,  was  born  in  the  parish  of  Llanbister,  and  had 
known  it  ever  since  his  infancy  ;  was,  for  about  twenty  years,  "  vestry  clerk  of  the 
"  said  parish  ;  "  rented  and  occupied  the  farm  in  question,  called  Kefn  Pawl  Farm, 
belonging  to  the  Appellant,  for  about  eight  years,  and  quitted  it  about  six  years  before 
his  examination.  His  testimony  is  to  the  following  efl'ect  : — The  parish  of  Llanbister 
consists  of  two  divisions,  called  the  Upper  Division  and  the  Lower  Division  ;  the 
former  comprising  two  townships,  called  Gollon  and  Kefn  Pawl.  The  farm  in  question, 
and  that  part  of  Llwyngoch  Hill  over  which  the  occupier  of  the  farm  has  right  of 
common,  are  situate  in  the  upper  division  of  the  parish.  [486]  The  upper  division 
supports  its  own  poor.  Occupiers  within  the  same  pay  their  poor-rates  and  church- 
rates  to  overseers  and  churchwardens  appointed  for  that  division.  Whilst  the  witness 
occupied  the  farm,  "  he  was  in  the  habit  of  so  paying  the  church-rates,  and  of  attending 
"  meetings  of  the  parish  of  Llanbister,  for  the  purpose  of  settling  the  parish  accounts." 
"  The  townships  of  Gollon  and  Kefn  Pawl  are  in  the  habit  of  bearing  and  paying  one 
"  third  of  the  church-rates." 

William  Williams,  aged  fifty-seven  years,  who  stated  that  he  had  resided  in  the 
parish  of  Llanbister  since  he  was  three  or  four  years  old  ;  filled  the  situation  of  "  vestry 
"  clerk  of  the  said  parish  "  for  about  thirty  years,  and  that  of  "  parish  clerk  of  the  said 
"  parish  for  about  twenty  years  ;  "  and  has  served  other  offices  in  the  hundred  within 
which  the  parish  is  situate,  as  well  as  within  the  parish  itself  ;  and  he  spoke  from 
his  own  knowledge,  and  also  from  information  which  he  had  frequently  received 
from  parishioners  named  Thomas  Jones,  Edward  Meredith,  and  Evan  Jones,  who 
died,  the  first  about  ten  years,  the  second  four  or  five  years,  and  the  third  about  ten  or 
twelve  years,  before  the  examination  of  the  witness,  at  the  respective  ages  of  eighty 
or  thereabout,  nearly  ninety,  and  seventy-four  or  seventy-five,  and  from  several  other 
aged  people,  many  of  whom  were  dead  when  the  witness  was  examined.  The  purport 
of  his  testimony  is  as  follows : — The  farm  in  question  is  situate  in  the  parish  of  Llanbister 
and  township  of  Kefn  Pawl.  Poor-rates  and  church-rates  for  the  said  farm  and  the 
connnon  appurtenant  thereto  have  always,  so  long  as  [487]  the  witness  can  recollect, 
been  paid  by  the  occupiers  thereof  to  overseers  of  the  poor  and  ch\irchwardens 
appointed  for  the  upper  division  of  the  parish.     The  witness  had  received  the  tithes 
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of  the  parish  of  Saint  Harmon,  for  the  persons  entitled  thereto,  for  thirteen  or  fourteen 
years,  down  to  the  h\st  year  before  his  examination.  Great  part  of  the  parish  of  Saint 
Harmon  is  within  the  manor  of  GoUon  :  and  the  witness  always  received  full  tithes 
from  the  occupiers  of  such  parts  of  the  parish  as  lie  within  that  manor;  and  never 
heard  any  objections  to  the  tithes  being  paid  in  full. 

On  the  part  of  the  Appellants  the  following  evidence  was  produced  : — 

Charters  of  King  John,  Henry  the  Third,  and  Edward  the  Third  ;  whereby  the 
abbey  of  Cwmhir,  instituted  for  monks  of  the  Cistercian  order,  was  endowed  with 
(inter  alia)  the  manor  of  "  Gollon,"  and  lands  called  Kefn  Pawl.  A  book  lodged  in 
the  British  Museum,  from  an  entry  in  which  it  appears,  that,  in  1223,  the  collegiate 
church  of  Abergwylly  was  founded,  for  secular  priests,  and  endowed  with  several  ad- 
vowsons,  among  which  was  "  the  church  of  Llanbister ; "  from  another  entry  it  appears 
that,  by  a  charter  of  1299,  six  advowsons  were  granted  by  the  crown  to  the  Bishop 
of  St.  David's,  to  be  by  him  annexed  to  the  churches  of  Abergwylly  and  St.  David's. 
One  of  the  six  was  called  the  church  of  "  KoUan." 

Minister's  accounts,  from  Michaelmas  in  the  thirtieth  year  of  King  Henry  the 
Eighth  to  the  Michaelmas  following,  of  the  "  lordships,  manors,  lands,  and  tenements, 
"  and  other  possessions  whatsoever,  as  well  temporal  as  spiritual,  belonging  to  the 
■'  monastery,"  of  Cwmhir,  which  had  been  [488]  dissolved  in  the  twenty-seventh 
year  of  the  reigning  king.  "  The  demesne  lands  "  are  mentioned  as  demised  to  John 
Turner,  gentleman,  at  the  yearly  rent  of  10s.  Under  the  head  of  "  Rents  in  Gollon," 
are  specified  eighty-one  tenements,  let  to  different  tenants,  at  rents  amounting  to 
£17  14s.  7d.,  which,  with  18s.  8d.  for  the  rent  of  twenty-eight  bushels  of  oatmeal, 
"  price  of  the  bushel  8d.,"  makes  the  total  of  rents  in  Gollon  £18  13s.  3d.  Among 
the  tenements  in  Gollon  are  "  Keven  y  Pawle,"  in  the  tenure  of  Tevan  David  ap  Tevan, 
at  the  yearly  rent  of  3s.  4d. ;  and  another  "  Kevan  y  Pawle,"  in  the  tenure  of  Meredith 
David  Phillips,  at  the  yearly  rent  of  5s.  4d. 

A  Grant  by  King  Henry  the  Eighth,  in  the  thirty-seventh  year  of  his  reign,  to 
Walter  Hendley  and  John  Williams,  of  part  of  the  possessions  of  the  dissolved  abbey 
of  Cwmhir,  comprising  the  scite  and  demesne  lands  of  the  monastery  :  amongst  other 
rents,  the  rent  of  twenty-eight  bushels  of  oatmeal  is  mentioned. 

A  Grant  by  King  Henry  the  Eighth,  in  the  thirty-eighth  year  of  his  reign,  to  George 
Owen  and  John  Bridges,  of  other  part  of  the  possessions  of  the  dissolved  abbey  ;  viz., 
the  manor  of  Gollon  and  certain  parcels  of  land  in  the  town,  fields,  or  parish  [villa, 
campis,  seu  parochial  of  Gollon. 

A  Licence  granted  by  King  Edward  the  Sixth,  in  the  first  year  of  his  reign,  for 
persons  claiming  under  the  grant  of  37  Hen.  VUL,  to  alienate  the  premises  thereby 
granted,  situate  in  the  manor  of  Gollon,  with  appurtenances  lately  belonging  to  the 
abbey  of  Cwmhir. 

Inquisitio  post  mortem,  in  the  second  year  of  Queen  Elizabeth,  on  the  death  of 
John  Williams.  [489]  The  scite  and  demesne  lands  of  the  dissolved  monastery, 
are  among  the  property  of  which  he  is  said  to  have  died  seised. 

Indenture  of  covenant,  dated  7th  of  May,  1565,  whereby  Nicholas  Williams  cove- 
nanted to  convey  and  assure,  to  William  Fowler  and  his  heirs,  the  manor  of  Gollon, 
the  scite  and  demesne  lands  of  the  monastery,  "  and  divers  other  lands  and  tenements 
"  in  the  town,  fields,  and  parishes  of  Llanbister,  Gollon,  and  Cwmhir." 

Indenture  of  feoffment,  dated  25th  of  May,  1565  ;  whereby  the  same  were  con- 
veyed and  assured  accordingly. 

A  Licence  granted  by  Queen  Elizabeth,  in  the  eighth  year  of  her  reign,  for  Nicholas 
Williams  and  Mably  his  wife  to  alienate  the  manor  of  Gollon,  the  scite  and  demesne 
lands  of  the  dissolved  monastery,  and  divers  tenements  in  Gollon,  to  William  Fowler 
and  Edward  Herbert  and  their  heirs.  There  was  no  description  of  parcels  otherwise 
than  as  in  fines  and  recoveries. 

An  extract  from  the  Parliamentary  Surveys  of  ecclesiastical  benefices,  made  during 
the  Commonwealth  of  England  (A.D.  1648-1658),  beginning  thus  :—"  All  that 
"  prebend  or  parsonage  of  Llanbister,  in  the  county  of  Radnor,  together  with  all 
"  tything  corne,  fruits,  offerings,  oblacons,  porcons  of  tyth,  commodities,  emoluments, 
advantages,  issue,  pffitts.,  and  hereditaments  whatsoever  or  wheresoever." 

The  title  of  the  terrier  of  the  17th  of  March,  1720,  and  4th  of  October,  1757,  before 
produced  on  the  part  of  the  Respondents,  in  the  following  words  ;  viz.,  "  A  true,  full, 
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"  and  perfect  terrier,  of  the  vicarage-house,  outhouses,  buildiugs,  glcbc-laiuls,  [490] 
"  and  of  all  and  all  manner  of  tithes,  rate-tithes,  portions  of  titlies,  and  all  other 
"  profits,  dues,  duties,  and  customs  belonging  and  paid  unto  the  prebendary  and 
"  vicarage  of  Llanbister,  in  the  county  of  Radnor,  as  followeth  ;   viz." 

The  terrier  sets  forth,  in  detail,  the  various  pnifits  of  the  leetory  and  vicarage 
resj)ectively  :   and  states,  that  all  arise  within  the  jjarish  of  Llanbister. 

Title-deeds,  in  which  the  possessions  of  the  dissolved  abbey,  comprising  the  lands 
in  question,  arc  described  as  situate  in  the  parish  of  Llanbister.  In  some  of  the  deeds, 
of  modern  dates,  the  advowsons  of  the  curacy  of  the  chapel  of  Cwndiir  is  among  the 
parcels,  and  the  word  "  tithes  "  is  among  the  "  general  words  added  to  the  parcels," 
followed,  by  the  words  "  within  the  said  manor  of  GoUon,"  or  "  within  the  several 
"  parishes,  townships,  villages,  hamlets,  territories,  precincts,  or  places  of"  (among 
others)  "  Cwmhir,  Llanbister,  and  Keven  y  Pawl  or  Cefn  Pawl." 

Leases  granted,  by  the  Fowler  family,  one  in  the  year  1734:,  one  in  1754,  two  in 
1755,  and  one  in  17G4,  of  the  lands  in  ipiestion,  described  as  situate  in  the  parish 
of  Llanbister,  at  certain  money  rents,  together  with  tithes  of  kids,  geese,  and  pigs, 
formerly  paid  to  the  monastery  of  Cwmhir,  or  with  other  chapel-dues. 

Two  nominations,  by  the  Fowler  family,  to  the  curacy  of  the  Abbey  Chapel, 
described  as  in  the  parish  of  Llanbister. 

Accounts  of  stewards  of  the  Fowler  family ;  showing  the  receipt  of  pigs,  poultry, 
and  other  chapel-dues. 

A  record  of  proceedings  in  the  Court  of  the  Archdeacon  of  Brecon,  by  a  curate 
of  the  Abbey  Chapel,  in  the  year  1791,  to  recover  chapel-dues  [491]  from  the  occupier 
of  a  farm  in  the  upper  division  of  the  parish  of  Llanbister. 

Accounts  of  parish-officers  ;  from  which  it  appears,  that  the  collection  of  rates 
for  the  upper  and  for  the  lower  division  is  distinct  ;  but  the  same  accounts  contain 
disbursements  for  sacramental  bread  and  wine  for  the  chapel,  which  is  situate  in  the 
upper  division,  and  for  the  church,  which  lies  in  the  lower  division. 

The  parol  evidence  on  the  part  of  the  Appellant  was  directed,  partly  to  authenti- 
cate documents,  but  principally  to  show  particulars  in  which  the  upper  division  of 
the  parish  of  Llanbister  may  be  considered  a  district  sejJarate  from  the  lower  division. 

Among  the  witnesses  deposing  as  to  these  particulars  was  William  Lewis,  who 
was  also  examined  on  the  part  of  the  Respondents  as  above  stated.  The  result  of  his 
testimony  appears  to  be  as  follows  : — 

The  manor  of  Gollon  extends  over  a  tract  of  country  sixty  miles  in  circumference, 
comprehending  two  entire  townships,  and  parts  of  five  other  townships.  The  town- 
ship called  Gollon  lies  within  the  hundred  of  Knighton  ;  and  the  township  of  Kefn 
Pawl,  within  the  hundred  of  Kefn  Llys.  These  two  townships,  though  in  different 
hundreds,  are  united  for  many  purposes,  and  are  together  generally  known  by  the 
appellation  of  "  the  Upper  Division  of  the  parish  of  Llanbister,"  or  "  Gollon  Division," 
or  simply  "  Gollon."     The  Appellant's  farm  is  in  the  township  of  Kefn  Pawl. 

The  inhabitants  of  the  Gollon  or  upper  division  of  the  parish  have,  from  time  imme- 
morial, contributed  one  third  part  of  the  expense  of  the  repairs  of  Llanbister  church  : 
for  which  compul-[492]-sory  rates  have  been  levied.  There  has  always  been  a  church- 
warden for  the  upper  division,  distinct  from  the  churchwarden  for  the  lower  division, 
of  Llanbister.  But  the  witness  considers  and  believes  that  the  churchwarden  for 
the  lower  division  has  a  right,  and  is  bound  if  necessary,  in  conjunction  with  the 
churchwarden  for  Gollon,  to  compel  the  payment  of  church-rates  by  the  inliabitants 
of  the  upper  division. 

Within  two  hundred  yards  of  the  ruins  of  the  Abbey  Cwmhir,  stands  a  chapel 
called  Abbey  Cwmhir  Chapel.  This  chapel  was  built  by  Sir  William  Fowler,  between 
two  and  three  hundred  years  ago,  i.e.  shortly  after  his  having  purchased  the  Abbey 
Cwmhir  estate  from  the  grantees  of  the  Crown.  It  has  a  burying-ground  and  a 
baptismal  font :  and  marriages,  baptisms,  and  funerals  have  taken  place  there.  The 
Fowler  family,  continuing  owners  of  the  Abbey  Cwmhir  estate,  kept  the  chapel  in 
repair  at  their  private  expense,  until  about  thirty-five  years  ago.  It  being  then  in 
a  state  of  decay,  and  Mrs.  Hodges,  owner  of  the  estate  (who  was  the  surviving  sister 
of  Sir  Hans  Fowler),  refusing  to  repair  the  same,  the  witness,  Mr.  William  Lewis, 
represented  the  matter  "  to  the  principal  inhabitants  of  the  lower  division  of  the  said 
"  parish  of  Llanbister."     LTpon  his  application,  it  was  agreed  that  two  thirds  of  the 
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expense  of  the  repairs  should  be  borne  by  tlio  inhabitants  of  the  lower  division  of  the 
]5arish,  and  the  remaining  third  by  the  inhabitants  of  the  upper  division.  The  contri- 
bution by  the  former,  on  that  occasion,  was  voluntary.  But  the  two  divisions  have 
ever  since  borne,  in  the  same  proportion,  the  expense  of  keeping  the  chapel  in  repair. 

Each  division  of  the  parish  maintains  its  own  [493]  poor  :  and  paupers  have 
occasionally  been  removed  from  one  to  the  other. 

The  same  witness  spoke  to  the  fact  of  a  twentieth  part  of  the  produce,  or  half- 
tithe  only,  having  been  paid  for  lands  in  the  townships  of  GoUon  and  Kefn  Pawl, 
and  for  the  rest  of  the  lands  in  the  manor  of  GoUon  ;  excepting  for  the  Abbey  Farm, 
which  pays  a  modus  of  13s.  4d.  a  year ;  and  excepting  for  lands  in  the  parish  of  St. 
Harmon,  which  pay  full  tithes. 

The  Rev.  John  Picton  George,  curate  of  the  chapel,  "  considers  the  district  or 
"  place  called  GoUon,  in  the  county  of  Radnor,  to  be  a  parish  of  itself,''  and  says,  such 
is  "  the  general  reputation."  But  "  he  doth  not  remember  to  have  heard  any  old 
"  person  now  deceased  express  any  opinion  or  belief  on  the  subject,  one  way  or  the 
"  other."  He  says,  "  there  is  a  chapel  at  GoUon,  in  the  county  of  Radnor,  very  near 
"  the  ruins  of  the  ancient  abbey  there,  which  chapel  is  usually  caUed  either  Abbey 
"  Cwmhir,  or  Abbey  Cwmhir  Chapel,  or  Abbey  Cwmhir  Church." 

He  states,  however,  that  he  is  '"  perpetual  curate  "  of  this  "  Chapel,"  and,  as  such, 
"  is  entitled  to  annual  payments,  under  the  denomination  of  chapel-dues,  from  the 
"  occupiers,  for  the  time  being,  of  lands  and  tenements  within  the  townships  of  GoUon 
"  and  Kefn  Pawl ;  "  setting  forth,  in  detail,  the  sum  payable  for  every  such  tene- 
ment. The  amount  of  these,  with  augmentations  of  the  cure  of  Queen  Anne's  bounty, 
constitute  all  the  income  of  his  office. 

A  supplemental  cause  between  the  same  parties,  founded  on  events  which  happened 
after  the  institution  of  the  original  suit,  was  ordered  to  be  heard  on  bill  and  answers. 

[494]  The  original  and  supplemental  causes  came  on  to  be  heard  together,  before 
Sir  WUliam  Alexander,  then  Lord  Chief  Baron,  on  the  26th  of  January,  the  ■ith, 
6th,  and  10th  of  May,  and  28th  of  June. 

On  the  24th  of  November,  1830,  the  Lord  Chief  Baron  pronounced  his  decree, 
whereby  it  was  referred  to  one  of  the  masters  of  the  Court  of  Exchequer,  to  take  an 
account  of  the  tithes,  as  well  small  as  great,  of  the  several  titheabie  matters  had, 
by  the  Defendant  Stephen  Pugh  and  by  the  now  Appellant  Thomas  Wilson,  respect- 
ively, from  the  lands  and  commons  in  the  pleadings  mentioned,  in  every  year,  since 
Michaelmas  Day  1825,  being  the  period  at  which  a  composition  in  the  pleadings 
mentioned  was  determined  :  And  the  Master  was  also  to  take  an  account  of  barren 
and  unprofitable  cattle  and  sheep  kept,  by  the  same  parties  respectively,  on  their 
said  respective  lands  and  commons,  since  the  period  aforesaid,  and  of  the  value  of 
the  agistment  thereof  :  And  the  said  Master  was  to  set  a  value  upon  the  tithes  of 
the  said  titheabie  matters  and  agistment,  and  ascertain  the  sums  due  from  the  said 
parties,  respectively,  for  the  same  :  And  it  was  ordered  and  decreed,  that  what  should 
be  found  due  from  the  said  parties,  respectively,  upon  taking  the  said  accounts,  shoukl 
be  answered  and  paid  by  them,  respectively,  to  the  present  Respondents  :  And  it 
was  further  ordered  and  decreed,  that  the  Respondents'  bills  should  be  dismissed, 
as  against  the  Defendant  David  Lloyd,  with  costs.  But  the  Court  did  not  think 
fit  to  give  any  costs,  to  either  of  the  other  parties,  up  to  and  including  that  decree. 
And  the  cause  was  to  be  continued  in  the  paper  of  causes,  to  be  further  heard  on 
the  coming  in  of  the  Master's  report :  until  which  time,  the  Court  [495]  reserved 
the  consideration  of  the  subsequent  costs  of  the  suit. 

The  appeal  was  from  this  decree. 

For  the  Appellants,  Mr.  Boteler  and  Mr.  Swann. 

It  appears  from  the  grant  of  King  Edward  I.  to  David,  Lord  Bishop  of  St.  David's, 
A.D.  1299,  that  there  was  a  church,  and  consequently  a  parish,  of  KoUan  (GoUon) 
in  the  diocese  of  St.  David's  at  that  time.  And  the  grant  of  King  Henry  VHI.  to 
George  Owen  and  John  Bridges  (37  Hen.  VHI.)  of  the  manor  of  GoUon,  and  the 
licence  of  King  Edward  VI.  to  George  Owen,  to  alienate  the  manor  of  GoUon  to  John 
WiUiams  and  John  Gresham  (1  Edw.  IV.),  and  the  covenant  by  Nicholas  Williams 
to  convey  the  manor  of  GoUon  to  William  Fowler  and  Edward  Herbert,  .\ll  use 
the  terms  "  parish  of  GoUon,"  so  that  it  may  be  inferred  from  these  documents  tliat 
the  manor  of  GoUon,  at  the  date  of  these  various  instruments,  constituted  a  parish 
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of  itself,  and  was  no  peart  of  the  various  parishes  witliiii  wliich  it  has  been  reputed 
in  modern  times  to  be  situate. 

The  townships  of  GoUon  and  Cefn  Pawl,  although  reputed  in  modern  times  to 
be  part  of  the  parish  of  Llanbister,  yet  are  treated  as  a  separate  division  of  the  parish, 
are  separately  perambulated,  have  a  separate  churchwarden,  levy  by  themselves 
a  fixed  proportion  of  the  church  rate,  and  maintain  their  poor  separately  from  the 
other  division  of  the  parish.  The  chapel  of  Abbey  Cwm-hire  has  the  parochial  rif:;hts 
of  baptism,  burial,  and  marriage  belonging  to  it.  Baptisms  and  burials  still  take 
place  there,  but  marriages  have  not  been  solemnized  in  it  of  late  years. 

It  appears  from  the  deeds  of  agreement  with  the  [496]  convents  of  Strata.  Florida 
and  Alba  Landa,  that  it  was  not  UNUSU.\L  in  the  diocese  of  St.  David's,  for  monastic 
bodies  to  enjoy  a  part  of  the  tithes  of  their  own  lands.  The  abbey  of  (Vm-hire  was 
of  the  same  order  (the  Cistercian)  as  the  convents  of  Strata  Florida  and  Alba  Landa. 

The  Abbey  of  Cwm-hire  was  seised  of  part  of  the  tithes  of  its  own  lands  may  be 
inferred, — 1.  From  the  minister's  accounts  of  the  possessions  of  the  abbey,  30  &  31 
Henry  VIII.  (purporting  to  be  an  account  of  its  possessions,  temporal  as  well  as 
spiritual),  where  the  reservation  of  twenty-eight  bushels  of  oatmeal  from  its  lands 
in  the  manor  of  Gollon,  valued  at  18s.  8d.,  being  one  twentieth  of  the  whole  value 
of  the  lands,  including  the  oatmeal,  £18  13s.  4d.  points  out  strongly  that  the  oatmeal 
was  a  payment  in  respect  of  the  abbey's  moiety  of  the  tithes  of  its  lands  in  the  manor 
of  Gollon.  2.  From  the  mention  of  "  tithes  ''  in  some  of  the  title-deeds  of  the  Fowler 
family.  3.  From  the  reservation  of  certain  tithes  in  the  leases  granted  by  the  Fowler 
family,  of  lands  within  the  manor  of  Gollon,  part  of  the  possessions  of  the  abbey,  "  as  the 
"  same  had  been  accustomed  to  be  paid  to  the  abbots  of  the  Monastery  of  Cwm-hire." 
i.  From  the  payment  of  chapel-dues  from  this  land  which  liad  belonged  to  the  Abbey 
of  Cwm-hire,  to  the  Fowler  family  ;  but  which  chapel-dues,  for  many  years  past, 
have  been  received  by  the  curate  of  the  chapel.  These  chapel-dues  may  be  a  render 
in  lieu  of  the  oatmeal  mentioned  in  the  minister's  accounts  ;  that  the  render  is  of 
a  spiritual  nature  appears  from  the  proceedings  in  the  Ecclesiastical  Court  to  enforce 
the  payment  of  it. 

The  nomination  of  the  curate  to  the  Chapel  of  Cwm-hire  by  the  Fowler  family, 
is  a  proof  of  its  [497]  independence  of  the  parish  of  Llanbister,  and  of  an  appropriation 
of  tithes  to  the  abbey  of  Cwm-hire,  to  whose  possessions  the  Fowler  family  succeeded, 
such  nominations  properly  belonging  to  those  to  whom  the  tithes  are  appropriated. 
The  nomination  to  the  chapel  should  have  been  in  the  prebendary  of  Llanbister,  if 
it  was  a  chapel  belonging  to  that  parish. 

The  non-render  of  one  moiety  of  the  tithes  of  Gollon  and  Cefn  Pawl  to  the  pre- 
bendary of  Llanbister,  as  far  back  as  any  history  goes,  is  undisputed  ;  and  the  with- 
holding of  one  moiety,  whilst  the  other  moiety  is  paid,  is  very  different  from  a  mere 
non-renderof  any  tithes  which  maybe  supposed  to  have  arisen  from  neglect  or  accident. 
The  payment  of  one  moiety  of  tithes  excludes  the  possibility  of  any  supposition  of 
neglect  or  accident.  There  must  have  been  a  legal  foundation  for  the  withholding 
of  the  other  moiety  ;  and  where  there  is  so  much  evidence  that  the  manor  of  Gollon 
was  formerly  a  parish  of  itself,  and  that  the  Abbey  of  Cwm-hire  was  owner  of  one 
moiety  of  the  tithes  of  the  manor  of  Gollon,  the  House  will  be  anxious  to  refer  the 
withholding  of  the  last  moiety  of  tithes  to  these  foundations,  or  one  of  them. 

The  language  of  the  terriers  of  Llanbister  and  Llandewy  Istradenny,  and  of  the 
Parliamentary  Survey,  favour  the  notion  of  the  prebendary  of  Llanbister's  being 
a  mere  portionist  of  tithes  in  the  manor  of  Gollon. 

The  Respondents'  bill  ought  to  be  dismissed,  as  regards  the  moiety  of  the  tithes  of 
the  Appellant's  farm  and  lands  which  is  in  dispute,  or  at  least  there  ought  not  to  be 
a  decree  for  an  account  of  such  moiety  of  tithes,  without  the  Respondents  first  establish- 
ing their  title  to  it  at  law.  The  bill  [498]  ought  also  to  be  dismissed  as  regards  the 
moiety  of  the  tithes  not  in  dispute  ;  the  Respondents  actually  receiving  a  composition 
for  them.  And  the  dismissal  of  the  bill,  it  is  submitted,  ought  to  be  with  costs.  If  there 
is  any  decree  against  the  Appellant,  it  ought  to  be  upon  the  footing  of  the  parochial 
moduses  mentioned  in  the  Llanbister  terrier,  as  far  as  regards  the  tithes  covered  by 
such  moduses  ;  the  Respondents  themselves  having  adduced  that  terrier  in  evidence. 

For  the  Respondents,  Mr.  Treslove  and  Mr.  Haslewood. 

The  Appellant  admits  that,  "  in  modern  times,"  the  lands  in  question  "  have,  by 
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"  reputation,  been  considered  to  be  within  the  parish  of  Lhxnbister  ;  "  and  fails  to  prove 
that  the}'  are  not  so  in  fact.  The  Appelhmt  has  not  attempted  to  show,  in  conformity 
with  his  answer,  that  the  Lmds  He  within  a  parish  commensurate  with  the  manor 
of  Gollon.  And  if  from  the  evidence  a  probabiUty  arises,  that  the  upper  or  Gollon 
division  of  Llanbister  (which  is  a  small  portion  only  of  the  manor  of  Gollon)  was  once 
a  distinct  parish,  a  stronger  probability  follows,  that  it  was  incorporated  with  Llanbister 
at  a  very  remote  period.  No  trace  is  discernible  of  a  chapel  having,  on  such  an  union, 
been  endowed  with  tithes.  On  the  contrary,  the  present  Abbey  Cwmhir  chapel 
appears  to  have  been  built  by  a  landlord,  for  the  convenience  of  his  tenants  residing 
at  a  considerable  distance  from  their  parish  church,*  in  substitution  for  a  monastery, 
recently  dissolved,  at  which  they  had  been  accustomed  to  attend  divine  service  :  it 
remained  a  simple  donative  in  his  family  until  augmented  by  Queen  Aijne's  Bounty  ;t 
and  its  minister  appears  to  have  been  [499]  supported  originally  by  indirect,  and  sub- 
sequently by  direct,  contributions  of  the  tenants  for  whom  it  was  designed. 

Having  baptism  and  sepulture  (originally  conceded,  as  must  be  presumed,  by  the 
vicar,  with  the  consent  of  the  bishop  and  patron),  this  may  be  a  parochial  chapel ; 
and,  with  regard  to  spiritual  concerns,  such  a  chapel  is  scarcely  distinguishable  from 
a  church.  But  its  temporal  appendages  are  widely  different.  +  The  curate  of  such 
a  chapel  is  not  entitled  to  tithes  of  common  right,  though  capable  of  holding  them 
by  actual  endowment ;  and  is  more  frequently  (as  in  the  present  instance)  supported 
by  a  temporal  revenue.§  The  inhabitants  of  a  district,  by  exclusively  frequenting 
a  parochial  chapel  and  keeping  it  in  repair,  are  not  rendered  less  chargeable  for  repairs 
of  the  mother  church  (Anon.  17  Vin.  57(j.  pi.  9.),|1  nor,  by  maintaining  the  capellan 
at  their  sole  charge,  are  they  relieved  from  rendering  tithes  to  the  incumbent  of  the 
church.^  Accordingly,  the  inhabitants  of  the  townships  of  Gollon  and  Cefn  Pawl 
have  always  been  subject  to  compulsory  church  rates,  and  to  payment  of  tithes,  both 
great  and  small,  to  the  rector  or  vicar  of  Llanbister.  Whether  the  proper  quantum 
of  tithes  has  been  paid,  is  a  point  to  be  separately  considered. 

The  appointment  of  distinct  officers,  and  the  levying  of  distinct  rates,  for  different 
divisions  of  the  parish,  the  maintenance  of  its  own  poor  by  each  division,  and  the  conse- 
quent removal  of  paupers  from  one  to  the  other,  are  not  peculiar  to  [500]  Llanbister. 
Such  arrangements  are  authorized  by  the  statute  13  &  14  Car.  2.  c.  12.;  and  have  been 
repeatedly  recognised  and  sustained  by  courts  of  law. — NichoUs  v.  Walker,  Cro.  Car. 
.394.  ;  Anon.  T.  Eaym.  476.  ;  The  King  v.  Inhabitants  of  Leigh,  3  T.  R.  746.  ;  The 
King  V.  Newell,  4  T.  R.  266. — In  Llanbister,  sacramental  bread  and  wine  for  the 
church  are  provided,  and  Easter  dues  to  the  vicar  and  a  salarj'  to  the  parish  clerk 
are  paid,  by  parishioners,  without  regard  to  the  district  or  division  in  which  they 
reside  ;  and  the  parish  accounts  are  settled  at  general  meetings  of  parishioners.  *  * 

The  Appellant  has  failed  to  prove  that  the  Abbey  Cwmhir  was  endowed  with  a 
moiety  of  the  tithes  in  question.  The  charters  of  endowment  have  been  produced, 
and  found  not  to  contain  tithes  or  any  property  of  which  tithes  are  a  fruit.  And, 
on  the  dissolution  of  the  abbey,  no  tithes  were  among  its  possessions,  of  which  an 
account  was  rendered,  by  the  proper  minister,  to  King  Henry  the  Eighth.  The 
Appellant  has  failed  to  prove  a  title  in  himself  to  a  moiety  in  the  tithes  in  question. 
The  Appellant's  claim  (which  is  propounded  with  some  uncertainty)  seems  to  wear 
a  double  aspect,  i.e.  he  claims  to  be  either  seised  of  the  impropriate  rectory  of  a  parish 
distinct  from  Llanbister,  or  entitled  to  a  portion  of  tithes  in  the  parish  of  Llanbister. 

The  same  evidences  of  title  are  necessary  to  an  impropriate  rectory  as  to  an  advow- 
son.  Still  more  strict  proof  is  required  of  title  of  a  portion  of  tithes.  To  establish  a  com- 
position real,tt  or  exchange  of  tithesfor  other  property, and  a  /oriior (^[SOlJto  establish 
an  alienation  of  tithes  without  recompense,Jt  either  the  original  deed  must  be  produced. 


*  1  Burn,  E.  L.  297.  t  See  2  Burn,  E.  L.  229,  230.  68. 

X  See  1  Burn.  E.  L.  299,  300. 

J5  See  1  Burn,  E.  L.  300  and  301.  ||  See  1  Burn,  E.  L.  304. 

\  See  1  Burn.  E.  L.  301  and  303.  305. 
*  *  See  King  v.  Newell,  4  T.  E.  266. 

tt  Hawes  v.  Swaine,  2  Eag.  &  Y.  3.57.     Bennett  r.  Neale,  Wightw.  324.     Bennett 
Skeffington,  3  Eag.  &  Y.  827. 

It  Wolley  V.  Piatt,  3  Eag.  &  Y.  1179,  1180.     Oxenden  r.  Skinner,  Id.  1384. 
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or,  generally  sj)eiiking,  evideiieo  luust  be  given  of  its  having  once  existed.  Sueli 
evidence  has  never  been  dispensed  with,  except  where  a  deed  of  alienation  might 
be  presumed  from  a  chain  of  conveyances  reaching  back  for  c(Mituries. *  l?nt  the 
Appellant  has  no  muniments  of  title  at  all.  Grants  of  King  Henry  the  Eighth,  dated 
the  28th  of  July,  1545,  and  the  8th  of  October,  154G,  are  the  avowed  basis  of  hi.s  claim. 
And,  supposing  the  crown  to  have  been  (though  it  does  not  appear  to  have  been) 
seised  of  the  rectory  of  a  distinct  parish,  within  which  the  Ajipellant's  lands  are  situate, 
or  of  a  portion  of  the  tithes  of  Llanbister  parish,  neither  of  the  royal  grants  contained 
words  sufficient  to  convey  such  property  to  the  grantees. 

The  grantees  themselves  were  not  considered  entitled  to  a  rectory  or  to  a  moiety 
of  tithes.  For  the  licences  to  alien  which  they  obtained  did  not  include  j)roperty 
of  either  kind  :  nor  was  any  such  found  among  their  possessions,  when  inquisitions 
were  taken  on  their  decease. 

As  far  as  appears  on  the  title-deeds  produced,  none  of  the  parties  from  whom 
the  Appellant  derives  title  ever  made  the  moiety  of  tithes  now  claimed,  or  any  rectory 
or  tithes  whatever,  the  subject  of  a  settlement,  will,  mortgage,  or  other  conveyance. 

Though  the  Respondents  and  those  under  whom  they  claim  have  been  accustomed 
to  receive  a  [502]  moiety  only  of  their  legal  dues,  such  a  custom,  being  essentially 
unreasonable,  is  not  obligatory. 

The  witnesses  speak  to  usage  only  :  indeed,  parol  evidence  could  extend  no  fartlier. 
And  there  is  no  written  evidence,  of  a  right  to  retain  a  moiety  of  the  tithes  in  question  ; 
excepting  a  terrier,  which  distinctly  states  such  retention  to  be  warranted  only  "  by 
the  custom  of  the  manor." 

A  clue  to  the  origin  of  this  custom  is  afforded  by  evidence  of  the  district  over  which 
it  extends  having  been  "  abbey  lands,"  immediately  circumjacent  to  a  monastery. 
As  the  monks  might,  without  difficulty,  have  occupied  these  lands,  and  would  have 
held  them  exempt  from  tithes  diivi  propriis  manihiis  excolehanlur,  it  was  not  un- 
reasonable for  them  to  stipulate  with  the  incumbent  of  the  church,  that  their  tenants 
should  be  subject  to  half-tithe  only.  Such  an  arrangement,  once  made,  was  likely 
to  grow  into  an  immemorial  custom  ;  and,  as  the  manor  also  belonged  to  the 
monastery,  the  practice  of  the  abbot  and  his  tenants  would  be  "  the  custom  of  the 
manor. " 

Such  motives  might  not  operate  universally  among  the  incumbents  of  the  neigh- 
bouring parishes.  Thus,  the  rector  of  St.  Harmon's,  under  a  conviction  that  the 
monks  could  not  conveniently  cultivate  lands  in  his  parish,  might  refuse  to  narrow 
his  legal  right. 

(Oct.  4.)  The  Lord  Chancellor. — The  question  in  this  case  is  between  the  parson, 
who  is  prebendary  of  Llanbister  and  also  rector  of  the  parish  now  including  Gollon, 
and  the  owners  of  lands  in  Gollon,  who  refuse  to  pay  more  than  one  twentieth 
of  the  produce  of  their  lands  for  tithe,  upon  the  ground  that  they  have  never 
paid  more,  and  that  no  payment  of  tithes  has  been  demanded  as  due  to  the 
parson  [503]  from  the  owners  of  these  lands.  If  the  payment  does  not  amount 
to  a  modus,  the  nonpayment,  or  the  absence  of  a  claim  of  right,  is  unavailable. 
There  is  no  peculiarity  of  hardship  in  the  case  of  these  parties.  It  is  the  rule  of 
law  universally  applicable.  The  parson  has,  by  common  law,  a  right  to  tithes, 
and  there  is  no  such  thing  as  a  prescriptive  custom  de  non  decimando.  The 
right  to  tithes  follows  the  office,  and  if  it  could  be  proved  that  there  had  been  in  no 
instance,  since  1189,  a  perception  of  tithes,  the  proof  wo\dd  be  immaterial.  I  find 
no  fault  with  the  judgment,  except  that  it  puts  the  case  as  a  question  of  fact. 

A  custom  to  pay  one  twentieth  instead  of  a  tenth  is  bad  in  law,  being  rank  as 
a  modus,  and  the  Appellants  were  bound  to  show  the  legal  origin  and  commence- 
ment of  the  custom.  Two  explanations  have  been  suggested : — first,  that  Cefn  Pawl 
formerly  belonged  to  a  separate  parish,  and  that  the  parson  of  Llanbister  was  only  a 
portioner  in  the  adjoining  parish  of  (JoUon,  and  that  as  parson  of  Llanbister  he  could 
only  prove  rights  co-extensive  with  the  usage,  although  Llanbister  now  includes 
Gollon  by  union  ;  secondly,  that  the  abbey  of  Cwmhir  has  always  had  the  moiety 
of  the  tithes  of  Gollon.     Tliis  might  account  for  the  parson  of  Llanbister  having  only 

*  Scott  V.  Airey,  2  Eag.  &  Y.  342.  Strutt  v.  Baker,  Id.  421.  Foxcroft  v.  Parris, 
Id.  487.     Williams  v.  Bacon,  1  Sim.  &  Stu.  415.     See  Norbury  v.  Meade,  3  Bh.  211. 
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a  portion  of  the  tithes ;  but  the  residue  of  the  tithes  is  not  accounted  for,  and  the 
proof  must  be  strict,  for  tithes  are  an  undivided  thing.  It  cannot  be  argued  so  as  to 
exempt  them  from  tithes,  that  one  twentieth  has  been  usually  paid,  and  is  a  portion, 
unless  it  is  shown  how  the  other  twentieth  has  been  paid  as  another  portion.  If  it 
were  admitted  that  GoUon  and  Cefn  Pawl  were  separate  parishes,  it  would  not  avail  the 
Appellants.  From  this  fact,  if  proved,  it  would  [504]  not  follow  that  the  parson  of 
Llanbister  is  only  entitled  to  a  portion  of  the  tithes  of  GoUon.  The  burthen  of  proof 
is  on  the  Appellant,  and  unless  he  establishes  the  allegation,  that  the  twentieth  is  a 
portion,  he  cannot  succeed  in  his  claim  of  exemption. 

If  the  abbey  of  Cwmhir  has  received  half  the  tithes  of  GoUon  and  C'efn  Pawl,  and 
the  fact  can  be  proved,  that  would  account  for  the  reduction  of  the  tithe  to  the  parson 
of  Llanbister.  But  there  is  no  evidence  that  the  monastery  ever  had  the  right  to 
these  tithes,  or  the  perception  of  them. 

The  18s.,  being  a  money  payment,  might  have  been  for  rent,  or  anything  else. 
There  is  nothing  in  direct  proof  that  this  was  a  payment  for  tithes.  The  argument 
that  it  was  so  is  a  matter  of  inference.  The  monks  of  the  abbey  of  Cwmhir  were 
lords  of  the  manor  of  Gollon,  and  there  might  have  been  a  chapelry  attached  to  the 
abbey.  Gollon  might  have  been  synonymous  with  Llanbister.  In  the  north  of 
England  a  parish  often  takes  a  name  from  a  leading  township.  The  abbey  itself 
being  in  Gollon,  that  was  the  caput  haronice,  and  this  hypothesis  is  confirmed,  because 
where  Gollon  is  mentioned  Llanbister  is  not,  and  vice  vers&.  At  all  events,  as  they 
are  now  united,  although  they  might  once  have  been  separate,  the  parson  does  not 
lose  his  right.  He  has  as  much  right  to  all  the  titlies  of  an  united  parish  as  to  the 
tithes  of  any  part ;  and,  whether  he  has  received  them  or  not,  the  right  exists,  and 
cannot  be  so  prescribed.  I  therefore  recommend  an  affirmance  of  the  judgment, 
but  without  costs. 

Judgment  affirmed. 


[505]  ENGLAND. 

COURT  OF  CHANCEKY. 


William  Nicol, — Aj^pcUant ;  Sir  Egbert  Williams  Vaughan,  and  Others, — 

Respondents  [1831]. 

[Mews'  Dig.  i.  35.5,  356;  v.  510;  vi.  811  ;  vii.  264;  xi.  613.  S.C.  2  Dow  &  CI. 
420  ;  1  CI.  &  F.  49;  and  see  1  CI.  &  F.  495.  Cited  in  Browne  v.  M'Clintock,  1873, 
L.  E.  6  H.  L.  463  ;  and  Ex  parte  Morgan,  1876,  2  Ch.  D.  96.] 

Under  a  decree  for  the  administration  of  assets,  N.,  a  creditor,  brought  in  before 
the  Master  a  claim  upon  a  bond  of  E.  K.  the  testatrix,  and  M.  K.  her  sister, 
for  £12,000,  whereupon,  at  the  instance  of  the  parties  in  the  suit,  it  was 
directed  that  N.  should  be  examined  upon  interrogatories,  etc.  Upon 
his  examination  he  deposed,  that  the  bond  was  given  partly  for  money 
lent  and  partly  for  services,  but  was  unable  to  state  the  proportions.  It 
appeared  also  that  he  had  received  monies  on  account  of  E.  K.  and  M.  K., 
and  that  he  had  taken  memorandums  for  some  of  his  payments,  but  had 
no  vouchers  for  the  payments,  that  no  accounts  were  kept,  and  no  settle- 
ment took  place  before  the  execution  of  the  bond,  at  which  time  thevouchers 
were  destroyed.  The  Master,  by  his  report,  certified  that  N.  was  the 
confidential  friend  and  adviser  of  Lady  E.  K.  for  many  years  before  her 
death,  and  was  in  the  habit  of  raising  money  for  her  use  by  procuring 
loans  from  C.  and  Co.,  who  were  her  bankers,  and  joining  with  E.  K.,  and 
her  sister  M.  K.,  in  securities  to  C.  and  Co.  :  that  in  1813  £2000  was 
borrowed  of  C.  and  Co.  by  E.  K..  and  that  N.  joined  in  a  bond  to  secure 
the  repayment:  that,  on  the  15th  day  of  July,  1815,  E.  K.  and  M.  K., 
by  the  agency  of  N.,  borrowed  £10.000  of  C.  and  Co.,  the  repayment  of 
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^vllic■h  was  si'ciired  by  the  ji)int  bond  of  N.,  as  surety,  with  ii  K.  ;uid  M.  K. : 
tliat  the  bond  for  £1 2,000  was  executed  on  the  same  day  :  tliat  the  solicitors 
of  E.  K.  and  M.  K.  were  not  consulted,  nor  any  professional  person  prese.tit, 
when  the  bond  was  executed  :  and  that  it  had  been  submitted  to  him, 
under  these  circumstances,  and  from  the  evidence  of  letters  produced, 
that  the  bond  for  £12,000  was  an  indemnity  or  counter-security. 

[506]  (In  one  of  these  letters  from  N.  to  E.  K.,  dated  the  28th  of  January,  1815, 
lie  says, — "  I  have  not  seen  JMr.  Coutts  for  several  months,  having  studiously 
"  avoided  liim,  because  I  had  not  followed  his  advice  in  taking  a  counter- 
"  security,"  etc.) 

The  Master  also  found  and  certified,  that  E.  K.,  by  her  will,  bequeathed  to 
N.  a  sum  of  £2000  for  his  services,  and  upon  consideration  of  the  examina- 
tion, the  letters,  etc.,  he  certified  his  opinion  that  the  bond  was  not  a  bond 
of  indemnity,  but  a  voluntary  bond  given  to  N.  as  a  bounty  by  E.  K.  and 
M.  K.,  without  any  consideration  having  been  paid  or  given  for  the  same. 
The  Plaintiffs  in  the  cause  excepted  to  this  report,  on  the  ground  that 
it  ought  to  have  certified  that  the  bond  was  given  as  an  indemnity.  N. 
also  excepted  to  it,  upon  the  ground  that  it  ought  to  have  certified  that  the 
bond  was  given,  partly  for  services,  and  pai-tly  for  money  lent. 

N.  died  in  1828,  leaving  the  Appellant  his  personal  representative. 

The  cause  was  heard,  in  1829,  before  the  Master  of  the  Rolls  upon  the  exceptions, 
etc.,  when  issues  were  directed,  1.  Whether  the  bond,  or  as  to  any  and 
what  part  thereof,  was  for  services  performed  by  N.,  etc.,  or  as  to  any  and 
what  part  for  money  lent,  etc.  2.  Whether  it  was  executed  as  a  bond 
of  indemnity  to  N.,  "in  respect  of  the  bond  of  £10,000  to  C.  and  Co.,  in 
which  N.  was  a  co-obligor,  or  in  respect  of  any  other  engagement  into 
which  N.  had  entered  as  a  security  for  E.  K.  and  M.  K.  3.  Whether  it 
was  intended  as  a  gift,  etc. 

Upon  appeal  against  the  order  directing  these  issues.  Held  (reversing  the  order), 
that  issues  ought  not  to  have  been  directed,  but  that  the  Court  below 
ought  to  have  decided  upon  the  evidence  in  the  cause,  whether  it  was  a 
bond  of  indemnity,  or  for  consideration,  or  gratuitous,  or  otherwise. 

Lady  Essex  Ker,  by  her  will,  bearing  date  the  28th  day  of  August,  1819,  after 
directing  that  the  whole  of  her  estate  and  property  of  every  description,  situated 
in  that  part  of  Great  Britain  called  Scotland,  should  be  sold  immediately  after  her 
decease,  and  the  produce  thereof  applied  in  payment  of  her  debts,  legacies,  and  funeral 
ex-[507]-penses,  bequeathed  her  leasehold  property,  consisting  of  the  house  she  lived 
in,  situate  No.  248.  Oxford  Street,  her  house.  No.  27.  New  Norfolk  Street,  and  her 
house  and  grounds  at  Old  Brompton,  unto  Eleanor  Garrety,  since  deceased.  All 
the  residue  of  her  property,  the  testatrix  directed  to  be  divided  into  four  equal  parts  ; 
and  she  gave  one  fourth  part  thereof  to  Eleanor  Garrety,  since  deceased  ;  one  other 
fourth  part  thereof  to  the  several  charities  therein  named  ;  one  other  fourth  part 
to  George,  late  Earl  of  Winchelsea  and  Nottingham,  since  deceased  ;  and  the  remain- 
ing fourth  part  thereof  to  the  Respondent,  Sir  Robert  Williams  Vaughan,  and  ap- 
pointed the  last-named  Respondent  and  George,  Earl  of  Winchelsea  and  Nottingham, 
executors  of  her  will. 

The  testatrix  died  on  the  11th  day  of  September,  1819,  without  having  altered 
or  revoked  her  will,  which  was  proved  in  the  Prerogative  Court  of  Canterliury  by 
the  executors. 

In  the  year  1822,  George  Earl  of  Winchelsea  and  Nottingham,  and  the  Resjiondent 
Sir  Robert  Williams  Vaughan,  filed  their  bill  of  complaint  in  the  Court  of  Chancery 
again.st  Eleanor  Garrety,  the  Attorney-General,  the  Honourable  Henrietta  Bellenden, 
John  Bellenden  Ker,  and  John  Bultiel,  praying  that  the  will  might  be  established, 
and  the  usual  accounts  taken  of  the  real  and  personal  estate  of  the  te.statrix. 

Soon  afterwards  a  cross  bill  was  filed  in  the  same  court  against  Sir  Robert  Williams 
Vaughan,  and  (ieorge  Earl  of  Winchelsea  and  Nottingham,  by  Henrietta  Bellenden, 
John  Bellenden  Ker,  and  John  Bultiel,  stating,  among.st  other  things,  that  they 
[508]  were  the  eo-h(>irs  at  law  of  Lady  Essex  Ker,  and  of  Lady  Mary  Ker,  her 
sister,  who  died  shoitly  before  Lady  Essex  Ker,  and  that  as  such  co-heirs  they  had 
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become,  and  then  were  entitled  to  divers  real  estates  in  Scotland,  to  which  Lady  Mary 
Ker  and  Lady  Essex  Ker  were  respectively  entitled  at  their  respective  deatlis,  and 
which  had  not  been  effectually  devised  or  disposed  of  by  them  :  and  also  stating,  that 
Lady  Mary  Ker  and  Lady  Essex  Ker  were,  at  the  time  of  their  respective  deaths, 
indebted  to  various  persons  in  divers  sums,  on  their  joint  and  several  bonds,  which 
ought  to  be  paid  out  of  their  respective  personal  estates,  in  exoneration  of  the  real 
estates  to  which  they  the  said  Plaintiffs  had  so  become  entitled,  and  therefore  praying 
accounts  of  the  personal  estate  of  Lady  Mary  Ker  and  Lady  Essex  Ker,  and  that 
sufficient  sums  might  be  paid  and  applied,  or  set  apart  and  secured,  in  or  for  the  dis- 
charge of  all  such  joint  and  several  debts  of  Lady  Mary  Ker  and  Lady  Essex  Ker, 
or  either  of  them,  as  were  of  the  nature  of  moveable  debts  by  the  law  of  Scotland, 
and  primarily  chargeable,  as  between  real  and  personal  representatives,  upon  the 
personal  estates,  and  for  releasing,  exonerating,  and  reimbursing  the  Plaintiff's  and 
others  (if  any),  the  persons  who  were  and  should  be  found  and  adjudged  entitled 
to  the  Scottish  estates  from  or  in  respect  of  such  debts. 

The  Defendants  in  both  the  causes  appeared  to  and  answered  the  bills,  and  the 
causes  were  heard  together  on  the  30th  day  of  June,  1825  ;  and  by  the  decree  then 
made,  it  was  amongst  other  things  referred  to  Mr.  Cox  to  take  the  usual  accounts 
of  [509]  the  personal  estate,  and  of  debts,  legacies,  funeral,  and  testamentary 
expenses. 

Before  the  Master  had  made  his  report,  George  Earl  of  Winchelsea  and  Nottingham 
died,  and  thereupon  a  bill  of  revivor  and  supplement  was  filed  by  the  Respondent 
Sir  Robert  Williams  Vaughan  against  the  legatees  and  personal  representatives  of 
George  Earl  of  Winchelsea  and  Nottingham,  and  a  supplemental  decree,  dated  the  22d 
day  of  February,  1828,  was  obtained  for  carrying  on  the  accounts  directed  by  the 
former  decree. 

Li  pursuance  of  the  original  decree,  a  claim  was  brought  into  the  Master's  office 
by  Mr.  George  Nicol,  claiming  under  a  bond  dated  15th  of  July,  1815,  and  executed 
by  the  testatrix  Lady  Essex  Ker,  and  her  sister  Lady  Mary  Ker,  to  be  a  creditor  for 
the  sum  of  £12,000,  with  interest.  By  an  order  made  in  all  the  causes,  bearing  date 
the  28th  of  April,  1827,  it  was  ordered  that  the  Master  should  be  at  liberty  to  enquire 
into  the  consideration  and  all  the  circumstances  relating  to  the  said  bond  ;  and  it 
was  ordered  that  the  Respondent  Sir  Robert  Williams  Vaughan  should  be  at  liberty 
to  examine  the  said  George  Nicol  upon  interrogatories,  and  that  George  Nicol  and  Sir 
Robert  Williams  Vaughan  should  be  at  liberty  to  examine  any  of  the  other  parties  in 
the  cause,  or  witnesses,  if  necessary,  relative  to  the  bond  ;  and  by  consent  it  was  ordered 
that  George  Nicol  should  be  at  liberty  to  exhibit  interrogatories  for  his  own  examina- 
tion ;  and  it  was  ordered,  that  George  Nicol  and  all  parties  should  produce  before  the 
Master,  upon  oath,  all  papers  and  writings  relative  to  the  said  bond,  as  the  Master 
should  direct. 

[510]  In  pursuance  of  this  order,  the  Master,  by  his  Report,  dated  the  21st  day 
of  March,  1828,  certified,  that  George  Nicol  had  laid  before  him  an  answer  and  ex- 
amination to  interrogatories,  wherein  he  stated,  that  the  bond  for  securing  the  prin- 
cipal sum  of  £12.000  and  interest,  was  prepared  immediately,  or  very  shortly  before 
the  day  on  which  it  bears  date,  by  Messrs.  Blagrave  and  Walter,  who  were  the  solicitors 
of  the  examinant  ;  that  he  gave  directions  to  have  the  same  jirepared,  and  employed 
Messrs.  Blagrave  and  Walter  to  prepare  the  same  ;  and  that  he  was  not  aware  that 
such  solicitors  had  ever  been  employed  by  Lady  Mary  Ker  and  Lady  Essex  Ker.  and 
he  believed  that  such  solicitors  never  had  been  employed  by  the  said  ladies,  or  either 
of  them  ;  that  he  had  for  a  long  period,  commencing  from  the  death  of  the  late  John, 
Duke  of  Roxburgh,  the  brother  of  the  said  Ladies  Essex  Ker  and  Mary  Ker,  in  the 
year  1804,  up  to  the  date  of  the  bond,  incurred  much  trouble  and  loss  of  time,  and 
considerable  expense,  in  the  service  and  affairs  of  the  said  Ladies  Mary  Ker  and  Essex 
Ker,  at  their  request  and  with  their  approbation  ;  and  had  advanced  and  paid  out 
of  his  own  funds  various  large  sums  of  money,  from  time  to  time,  to  them,  or  for  their 
use,  and  with  their  knowledge,  which  had  never  been  reimbursed  or  repaid  :  that 
no  account  was  rendered  by  him  to  the  said  ladies  for  such  expenses  and  sums  ;  and 
with  regard  to  some  of  his  advances  in  money  for  the  said  ladies,  memorandums  or 
vouchers  were  taken  by  him  at  the  time,  but  he  kept  no  regular  accounts  with  the 
said  ladies  at  any  time  ;  and  at  the  period  of  the  execution  of  the  said  bond,  the  whole 
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of  the  me-[511-]nior;nidunis  and  vciucliers  which  lit'  held  lor  udvanccs  ut  iiioury  to 
the  said  hidies  were  cancelled  and  destroyed  in  their  j)resence,  and  no  menioraiiduni 
or  voucher  in  writing  of  any  payment  had  been  preserved  by  him :  that  the  said 
ladies  intended  by  the  said  bond  to  remunerate  the  said  examinant  for  his  said  services, 
and  expenses,  and  payments,  and  advances,  and  to  satisfy  the  debt  of  gratitude  which 
they  conceived  themselves  to  have  incurred  to  the  said  examinant,  as  well  as  the  desire 
which  they  entertained  of  benefiting  and  manifesting  their  friendship  towards  the 
said  examinant,  whose  friendship  they  had  long  enjoyed,  and  from  whom,  beside 
pecuniary  advances,  they  conceived  themselves  to  have  received  other  benefits,  and 
for  whom  their  deceased  brother,  the  late  John,  Duke  of  Roxburgh,  had  also  long 
entertained  a  friendship  and  regard,  on  account  of  services  of  which  the  said  ladies 
frequently  spoke,  and  which  had  led  to  the  connection  between  them  and  the  said 
examinant  :  that  the  consideration  paid  or  given  by  the  examinant  for  the  said  bond 
consisted  of  such  payments,  and  advances  of  money,  and  services,  so  far  as  such  pay- 
ments, and  advances  of  money, and  services,  amounted  in  lawto  a  consideration  for  the 
said  bond,  and  that  no  other  consideration  was  paid  or  given  by  the  said  examinant 
for  the  said  bond,  and  he  believed  that  tlie  said  bond  was  given  him  for  such  reasons 
and  no  other  I'eason,  and  that  the  same  was,  so  far  as  appeared  from  what  lie  had 
therein  deposed,  but  not  otherwise,  given  to  the  said  examinant  as  a  voluntary  boiiil, 
and,  so  far  as  appeared  from  what  he  had  therein  deposed,  given  to  him  in  satisfaction 
of  such  existing  debt  as  aforesaid  :  that  pre-[512]-vious  to  the  preparation  of  the  said 
bond,  the  same  was  frequently  mentioned  in  conversation  between  the  said  examinant 
and  the  said  Ladies  Mary  Ker  and  Essex  Ker  ;  and  that  both  the  said  ladies  repeatedly 
desired  and  recpiested  the  said  examinant  to  get  the  said  bond  prepared,  and  that 
the  said  Lady  Mary  Ker.  in  the  presence  of  the  said  Lady  Essex  Ker  and  of  the  said 
examinant,  proposed  and  fixed  the  sum  (that  is  to  say,  £12,000)  for  which  the  said 
bond  should  be  given,  and  that  such  sum  was  approved  by  the  said  Lady  Essex  Ker 
(a  smaller  sum,  that  is  to  say,  £10,000,  having  been  previously  spoken  of  by  the 
said  ladies)  :  that  the  obligations,  both  pecuniary  and  other,  under  which  the  said 
ladies  lay  to  the  said  examinant,  and  their  friendship,  and  the  friendship  of  the  said 
late  Duke  of  Roxburgh,  for  the  said  examinant,  were  frequently  mentioned  in  several 
conversations,  and  were  spoken  of  as  the  motives  and  reasons  for  their  giving  the 
said  bond  :  that  such  conversations  passed  from  time  to  time,  during  two  years  at 
least,  before  the  preparation  of  the  said  bond,  and  up  to  the  time  when  the  same 
was  prepared,  or  within  a  day  or  twai  thereof  :  that  such  conversations  did  not,  to 
the  recollection  and  belief  of  tlie  said  examinant,  pass  in  the  presence  of  any  person 
other  than  the  said  examinant  and  the  said  two  ladies  :  that  he  could  not  more  fully 
state  the  particulars  of  such  conversations,  or  when  the  same  passed  :  that  in  fact, 
at  the  date  of  the  said  bond,  money  to  a  considerable  amount,  though  far  short  of 
£12,000,  was  due  from  the  said  ladies  to  the  said  examinant ;  for  that  from  time 
to  time,  commencing  from  the  death  of  the  late  Duke  of  Rox-[513]-burgh  in  the 
year  1 804,  up  to  the  time  of  the  execution  of  the  said  bond,  or  within  a  few  days  thereof, 
when  the  said  ladies  were  in  want  of  money,  they  applied  personally  or  sent  to  tlie 
said  examinant  for  the  same  :  that  the  said  examinant  had,  from  time  to  time,  advanced 
or  paid  what  was  needed  by  them,  and  such  advances  were  sometimes  made  to  the 
said  ladies,  or  one  of  them,  personally,  and  sometimes  to  other  persons,  whose  names 
the  said  examinant  could  not  then  remember  or  set  forth,  on  their  behalf  :  that  he 
did  not  remember  to  which  of  the  said  ladies  any  of  the  said  advances  was  actually 
made,  but  the  said  examinant  always  considered  that  his  transactions  with  the  said 
two  ladies,  at  any  rate  so  far  as  concerned  the  said  examinant,  regarded  them  both 
equally,  and  that  no  other  person,  to  the  best  of  his  recollection,  was  present  at  the 
time  of  any  payment  by  the  said  examinant  to  the  said  ladies  in  person  :  that  on 
several  occasions,  the  said  examinant  did  receive  from  the  said  ladies,  or  one  of  them, 
memorandums  and  vouchers  in  writing,  of  or  for  payments  and  advances  made  to 
them  :  that,  from  time  to  time,  the  said  examinant  received  monies  from  the  said 
ladies,  or  on  their  account,  which  were  partly  retained  or  applied  by  the  said  examinant 
towards  repayment  of  what  had  so  become  due  to  him.  but  unquestionably  not  so  as 
ever  to  extinguish  the  debts  due  to  tlie  said  examinant.  although  the  account  between 
them,  if  attempted  to  be  taken,  must  have  been  involved  in  great  difficulty  and  ob- 
scurity, and  that,  at  the  time  of  the  execution  of  the  said  bond,  such  memorandums 
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and  vouchers  as  aforesaid,  were  cancelled  and  destroyed  in  the  presence  of  the  said 
ladies,  and  as  all  parties  [514]  thenceforth  considered  that  the  bond  was  to  come  in 
place  of  the  whole  advances  and  services  aforesaid,  he  took  no  pains  to  preserve  any 
account  of  sums,  in  respect  of  which  he  considered  himself  to  have  no  longer  any 
demand  against  the  said  ladies  :  that  he  was  wholly  unable  to  state  what  was  the 
sum  due  to  him  from  the  said  ladies,  at  the  date  of  the  said  bond,  or  to  state,  fully 
or  further  than  he  had  therein  stated,  the  particulars  of  such  debt,  or  when  such  sum 
had  been  advanced,  or  to  whom,  or  when,  or  on  what  account,  or  in  whose  presence, 
each  such  sum  had  been  paid  :  that  for  payments,  or  some  of  the  payments,  made 
to  other  persons,  he  frequently  took  receipts,  not,  however,  that  he  was  aware,  or, 
as  he  believed,  expressing,  that  the  said  payments  had  been  made  by  the  said  examinant 
out  of  his  own  money  :  that  he  had  in  his  possession  various  receipts  for  money  paid 
by  or  on  account  of  the  said  ladies,  but  he  was  wholly  unable  to  distinguish  which 
of  such  receipts  were  for  sums  in  which  the  said  ladies,  under  the  circumstances  stated 
in  his  said  examination,  stood  indebted  to  the  said  examinant,  at  the  date  of  the  said 
bond  :  that,  except  as  appeared  by  his  said  examination,  to  the  best  of  his  knowledge, 
remembrance,  and  belief,  he  had  not,  and  except  as  thereby  appeared,  never  had 
any  vouchers  for  such  sums,  or  any  of  them  :  that  the  examinant  had  frequently,  as 
he  believed  (though  he  did  not  remember  the  particulars),  in  conversations,  at  which 
he  was  not  aware  that  any  other  person  was  present,  and  also  by  letters,  as  appeared 
by  the  letters  brought  forward  by  the  Respondent  Sir  Robert  Williams  Vaughan, 
made  demands  upon  or  applications  to  the  said  ladies  for  money,  [515]  in  consequence 
of  the  advances  which  the  said  examinant  had  made  to  or  for  them  ;  but  except  as  by 
the  said  examination,  and  by  the  said  letters  appeared,  the  said  examinant  was  wholly 
incapable  to  set  forth  what  claim  or  demand,  in  respect  of  such  debt  as  aforesaid, 
the  said  examinant  had  ever  made  against  the  said  ladies,  or  either  of  them,  or  when, 
or  where,  and  in  whose  presence,  or  whether  verbally  or  in  writing  :  that  no  account 
was  made  out  or  rendered  by  the  said  examinant  to  the  said  ladies,  or  either  of  them, 
of  the  said  examinant's  claims  and  demands,  previously  to  the  execution  of  the  said 
bond ;  and  that  he  had,  from  time  to  time,  as  appeared  by  his  said  examination,  but 
he  could  not  more  particularly  state  when  and  in  what  manner,  stated  to  the  said 
ladies  that  he  had  demands  upon  them  in  respect  of  loans  and  advances  of  money 
as  aforesaid,  but  not  in  respect  of  his  services  to  them  :  that  he  had  performed  such 
services  from  motives  of  friendship  and  regard  for  the  said  ladies,  and  that  he  never, 
in  any  manner,  made  any  charge  for  such  services  ;  and  that  he  never  expressed 
to  the  said  ladies,  or  either  of  them,  any  expectation  that  they  were  to  pay  him  for 
such  services  :  that  the  said  ladies,  as  herein-before  mentioned,  did  frequently,  previous 
to  the  preparation  of  the  said  bond,  but  did  not,  that  the  said  examinant  remembered, 
on  the  occasion  of  the  execution  of  the  same,  {although  they  might  have  so  done  on 
that  occasion,  and  the  said  examinant  forget  it,)  speak  to  the  said  examinant,  but 
not  in  the  presence  of  any  other  person,  that  the  said  examinant  remembered,  on 
the  subject  of  there  being  money  on  account  of  the  advances  and  payments  aforesaid, 
due  from  them  to  him  ;  [516]  and  they  did  express  a  sense  of  the  obligation  they  were 
under  to  the  said  examinant,  as  well  for  the  said  advances  of  money,  as  for  the  services 
he  had  rendered  them,  and  expressed  a  desire  to  remunerate  the  said  examinant. 
and  to  shew  their  gratitude  and  friendship ;  and,  except  as  appeared  by  the  said 
examination,  the  said  examinant  stated  he  was  unable  to  state  the  particulars  of 
what  was  said  by  the  said  ladies  on  the  subject  of  there  being  any  money  due 
from  them  to  him,  or  when,  or  in  whose  presence,  the  same  passed  :  that  examinant 
was  in  the  habit  of  acting  as  agent  for  the  said  ladies,  so  far  as  transacting  various 
matters  of  business  for  them,  from  friendship,  and  at  their  request,  and  gratuitously, 
could  be  so  called,  but  not  otherwise,  and  not  as  manager  for  them,  or  either  of  them  : 
that  he  was  in  the  habit  of  receiving  as  well  as  paying  monies  on  their  account,  and 
that  the  sums  or  several  sums,  and,  as  he  believed,  all  the  sums  borrowed  for  their 
use  for  many  years  prior,  jiassed  through  his  hands,  and  that  no  account  was  made 
out  or  settled,  previous  to  the  execution  of  such  bond,  of  his  receipts  and  payments 
on  account  of  the  said  ladies,  and  that  no  such  account  was  required  or  mentioned. 
or,  as  he  verily  believed,  thought  of  on  either  side  :  that  the  reasons  why  no  such 
account  was  made  out.  or  delivered,  or  required,  were,  as  the  said  examinant  believed, 
that  the  said  ladies  were  satisfied  that  they  were  indebted  to  the  said  examinant,  but 
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by  no  means  intended  to  limit  tlie  amount  of  their  bond  by  tiie  amount  of  sucli  debt, 
the  existenee  of  wliieli  constituted  but  one  of  the  reasons  for  giving  the  said  bond  : 
that  the  amount  of  the  said  bond,  or  a  part  of  the  said  b(jnd,  was  umiuestionably  [517] 
considered  by  the  said  ladies,  and  it  was  considered  by  the  said  examinant,  as  a  gift 
or  token  of  regard  or  friendship,  and  reward  for  his  said  services  ;  and  he  was  wholl\- 
unable  to  set  forth  how  much  was  considered  as  a  gift,  and  how  much  was  considered 
as  a  satisfaction  of  a  debt,  because  the  projjortions  were  not  ascertained  :  that  the 
ascertainment  of  such  proportions  was  not  thought  necessary  by  either  of  the  said 
parties,  the  nature  of  their  connection  with  the  said  examinant  being  such  as  scarcely 
admitted  of,  and  was  certainly  considered  not  to  require  any  statement  or  settlement 
of  accounts  between  them,  especially  on  such  an  occasion  ;  and  the  said  ladies  being 
very  desirous  of  making  the  said  examinant  a  full  remuneration  and  return  for  the 
obligations,  pecuniary  and  others,  which  they  continually  expressed  themselves  to 
be,  and  were,  in  fact,  under,  and  towards  him,  without  reference  to  the  proportionate 
amount  of  such  obligations,  and  to  testify  their  regard  and  friendship,  and  also  to 
confer  bounty  on  the  said  examinant :  that,  in  fact,  the  said  bond  was  at  first  proposed 
by  the  said  ladies,  or  one  of  them,  to  be  given  for  the  sum  of  £10,000,  and  the  examinant 
offered  no  objection  thereto  ;  and  that  the  said  Lady  Mary  Ker,  not  on  the  basis  of 
any  calculation,  but  of  her  free  will,  insisted  that  it  should  be  for  £12,000,  which 
was  consented  to  by  the  said  Lady  Essex  Ker :  that  no  person,  except  the  said  ex- 
aminant, was  consulted  by  the  said  ladies,  or  either  of  them,  to  the  best  of  the  said 
examinant's  information  and  belief,  respecting  the  said  bond,  previously  to  the  execu- 
tion thereof ;  and  the  reason  why  no  person  was  so  consulted  by  the  said  ladies  was 
that,  as  the  said  examinant  verily  believed,  [518]  the  said  ladies  had  no  solicitor  * 
whom  they  consulted  about  any  of  their  affairs,  except  that  they  sometimes  consulted 
Daniel  Moore,  Esq.,  about  some  matters  relating  to  their  brother's  will ;  and  that, 
being  of  very  retired  habits,  they  seldom  saw  any  person  out  of  their  own  family, 
except  the  said  examinant,  who  usually  passed  a  part  of  several  evenings  in  every 
week  with  them,  and,  as  they  often  declared  to  the  said  examinant.  there  was  no 
person  on  whom  they  placed  confidence  except  him  :  that  he  did  never  advise  the  said 
ladies,  or  either  of  them,  to  consult  their  solicitors,  (he  not  understanding  them  to 
have  any,)  or  any  other  person,  with  respect  to  the  said  bond,  previous  to  the  execution 
thereof  :  that  the  expediency  or  propriety  of  taking  any  such  step  never  occurred  to 
the  mind  of  the  said  examinant ;  if  it  had,  he  should  have  had  no  objection  whatever 
to  do  so  :  that  the  said  ladies,  and  particularly  the  said  Lady  Mary  Ker,  frequently 
desired  and  urged  the  .said  examinant  to  procure  the  said  bond  to  be  prepared,  and 
that  such  desire  was  expressed  verbally  at  and  during  various  interviews  between 
the  said  ladies  and  the  said  examinant ;  and,  to  the  be.st  of  his  remembrance  and 
belief,  such  desire  was  expressed  in  the  presence  of  the  .said  examinant  only,  and  not 
in  the  presence  of  any  other  person  ;  and  on  several  or  one  of  such  occasions  the  said 
examinant  declined  accepting  any  bond,  and  said  they  might  consider  the  said  examin- 
ant in  their  wills,  but  [5i9]  that  they  insisted  on  giving  a  bond  ;  and  he  believed,  but 
he  could  not  speak  positively  as  to  the  fact,  that  no  person  except  the  examinant  was 
even  aware,  before  the  execution  of  the  said  bond  for  £12,000,  of  any  intention  or 
desire,  on  the  part  of  the  said  ladies,  to  give  him,  the  said  examinant,  any  bond  or 
security  for  money :  that  such  intention  or  desire  had  existed  on  the  part  of  the  said 
ladies  for  a  considerable  time,  and  near  two  years,  as  he  recollected  and  believed  from 
the  conversations  on  the  subject ;  but  the  said  examinant  did  not  remember,  and 
was  wholly  unable  to  set  forth  more  precisely,  how  long  it  had  existed  :  that  such 
intention  arose  from  the  reasons  and  motives  thereinbefore  mentioned  ;  that  he  was 
not  aware  that  they  had  ever,  to  any  other  person,  made  the  same  promises  ;  and 
that  he  had  stated  in  his  said  examination  all  the  particulars  relative  to  the  said  matters 
within  his  knowledge  :  that  as  examinant  recollected,  some  time  before  the  bond 
was  signed,  and  when  they  were  pressing  it  on  the  said  examinant,  the  said  ladies, 
or  one  of  them,  in  urging  the  said  examinant  to  accept  the  said  bond,  stated  it  would 
be  paid  some  time  :  that  there  was  no  arrangement,  or  agreement,  or  understanding, 

*  They  were  extensively  engaged  in  litigation  from  1804,  or  soon  after  their 
brother's  death  at  least,  until  the  year  1819;  see  1  Bligh,  0.  S.  1.  et  seq.,  and  the 
subsequent  part  of  the  examination,  post  [S'Bh.'N.  S.]  520. 
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except  as  tlicrciiibefore  mentioned,  between  the  said  ladies,  or  either  of  them,  and 
the  examinant,  that  he  sliould  not  call  for  the  principal  upon  the  said  bond,  oi'  the 
interest  thereof,  during  their  lives  ;  but  that  he  spontaneously  mentioned  to  them 
on  the  occasion  of  their  executing  the  bond,  that  he  should  not  ask  them  to  pay  any 
interest  during  their  lives  ;  and  he  stated  that  nothing  passed  between  him  and  them 
relative  to  such  matters,  except  as  thereinbefore  mentioned  :  tliat  [520]  the  said 
ladies  had  large  estates,  which  they  became  entitled  to  under  their  deceased  brother, 
out  of  which  the  said  bond  could  be  ultimately  paid  without  inconvenience  to  them  ; 
but  that  various  questions  at  law,  with  regard  to  these  estates,  remained  undecided, 
so  as  to  occasion  their  actual  income  to  be  small,  irregular,  and  uncertain,  and  that 
independently  of  the  said  promise  of  the  said  examinant,  the  nature  of  the  intimacy 
and  friendship  between  the  said  examinant  and  the  said  ladies  precluded,  as  the  said 
examinant  believed,  the  thought  of  the  said  ladies  being  personally  sued  or  arrested 
by  the  said  examinant,  or  being  called  upon  for  the  payment  of  the  princij)al  and 
interest  of  the  said  bond,  before  the  means  of  such  payment  should  come  to  them  : 
that  examinant  did  not  recollect  that  he  ever  explained  to  them,  or  either  of  them, 
the  efl'ect  of  the  said  bond,  except  that  he  stated  to  them,  as  he  believed,  when  he 
brought  the  same  to  them,  and  before  they  executed  the  same,  that  it  was  a  bond 
for  £12,000  and  interest,  such  as  they  had  directed  him  to  prepare,  and  that,  un- 
questionably, the  said  ladies  understood  the  nature  and  effect  of  the  said  bond,  and 
they  required  or  needed  no  explanation  thereof,  and  even  from  the  said  examinant's 
said  promises  must  have  understood  that  they  were  liable  under  the  said  bond  during 
their  lives  :  that,  as  he  believed,  no  person  was  present  when  he  stated  to  them  what 
the  said  bond  was  ;  and  he  says,  that  he  did  not  explain  to  them  that  they  might  be 
sued  and  arrested  upon  the  said  bond  in  their  lifetime ;  and  he  said  that  he  did  not 
think  it  necessary  to  explain  such  matters,  because  he  had  then  no  doubt  that  the 
said  ladies  were  aware  of  [521]  such  matters,  and  that  he  knew  or  considered  them 
to  have  been  aware  thereof,  because  they  proposed  to  the  said  examinant  to  give  him, 
and  requested  him  to  get  prepared  a  common  bond  for  £12,000  and  interest,  without 
any  reference  to  any  postponement  of  payment,  or  any  restriction  of  the  rights  or 
remedies  of  the  said  examinant,  under  such  security,  and  frequently  mentioned  the 
subject  to  the  said  examinant,  in  the  like  manner,  and  that  they  appeared  fully  to 
understand  the  meaning  of  the  said  examinant's  said  promises  :  that  the  said  ladies, 
or  either  of  them,  to  the  best  of  the  said  examinant's  remembrance  and  belief,  never 
said  or  expressed  any  thing  relative  to  the  said  bond,  after  the  same  had  been  given  ; 
except  that  they  did  both,  as  the  said  examinant  recollected,  and  verily  believed,  after- 
wards express  themselves  happy  and  relieved  of  having,  as  far  as  lay  in  their  power, 
rewarded  his  long  and  faithful  services,  or  to  that  effect  :  that  the  reason,  and  the 
only  reason,  as  he  believed,  of  the  said  bond  being  dated  and  executed  on  the  same 
day  with  the  bond  to  Mr.  Coutts  in  the  said  interrogatories  mentioned,  was  that  the 
said  ladies  did  not  easily  bring  themselves  to  do  any  matter  of  business,  and  therefore 
it  was  deemed  expedient  to  have  both  bonds  settled  at  the  same  time  :  that  the  said 
two  bonds  were  not  prepared  by  the  same  soUcitor  or  solicitors  ;  the  said  examinant's 
said  bond  having  been  prepared  by  his  solicitors.  Messieurs  Blagrave  and  Walter  ; 
and  Mr.  Coutts's  said  bond  having  been,  as  the  said  examinant  had  heard  and  believed, 
prepared  by  a  clerk  in  Mr.  Coutts's  banking  house  :  and  examinant  beheved  that 
the  said  two  bonds  were  prepared  at  or  about  the  same  time.  He  [522]  stated  that 
he  could  not  set  forth,  as  to  his  belief  or  otherwise,  whether  the  said  bonds  were  exe- 
cuted at  the  same  time,  or  attested  by  the  same  witness,  the  said  examinant  having 
no  recollection  as  to  the  execution  by  the  said  ladies  of  Mr.  Coutts's  bond  :  that  he 
was  present  at  the  execution  of  the  said  bond  in  which  he  was  the  obligee,  and  that 
he  was  able  to  speak  positively  as  to  the  time  and  place  when  and  where  the  same 
was  executed  ;  that  the  same  was  executed  on  the  day  of  the  date  of  the  said  bond, 
at  the  house  of  the  said  Lady  Essex  Ker,  in  Oxford  Street,  in  the  county  of  Middlesex  ; 
and  that  the  parties  present  at  the  execution  thereof  were  the  said  ladies  Mary  and 
Essex  Ker,  and  the  said  examinant  and  William  Butler,  the  attesting  witness  to  the 
execution  of  the  said  bond,  who  was  at  that  time  in  the  service  of  the  said  Lady  Essex 
Ker,  and  is  since  dead  ;  and  he  believed  that  there  were  other  persons  residing  with 
the  said  ladies  in  the  capacity  of  servants  at  the  time  when  the  said  bond  was  executed  ; 
and    amongst  the  rest,  the  said  Eleanor  Garrety,  who  was,  as  the  said  examinant 
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believed,  the  housekeeper  of  the  said  Lady  Essex  Ker  ;  and  the  said  exarainant  stated 
that  he  had  an  indistinct  recollection,  and  believed  that  the  said  Eleanor  Garrety 
was,  at  or  about  that  time,  indisposed  and  confined  to  her  room  ;  and  stated  that  he 
believed  that  no  person  (including  the  said  Eleanor  (Jarrety)  was  rcsidiiif;  with  the 
said  ladies,  being  of  a  higher  station  than  that  of  a  menial  servant,  or  in  whom  the 
said  ladies  placed  any  confidence,  or  to  whom  they  were  in  the  habit  of  imparting 
their  affairs  ;  and  that  they  scarcely  saw  any  strangers,  except,  occasionally  and  very 
rarely,  Daniel  Moore,  about  [523]  their  brother's  will ;  and  except  as  mentioned  in 
the  said  examination,  the  said  examinant  stated  he  was  unable  to  set  forth,  as  to  his 
belief  or  otherwise,  how  it  happened  that  the  said  bond  was  attested  by  such  person 
only  as  appeared  to  be  the  attesting  witness  thereto  (who  was,  as  the  said  examinant 
believed,  a  respectable  man,  accustomed  to  wait  on  them  personally),  or  that  no  other 
person  was  present  at  the  execution  thereof  :  that  it  was  not  the  object,  nor  a  part 
of  the  object  of  the  said  ladies,  in  giving  examinant  the  said  bond,  to  indemnify  him 
against  the  payment  of  the  said  bond  to  Mr.  C'outts,  in  which  the  said  examinant  had 
joined  with  them  as  a  surety,  or  against  any  sums  which  the  said  examinant  might 
thereafter  advance  for  their  use.  And  the  examinant  admitted  that  part  of  the 
object  of  the  said  bond  was  to  indemnify  the  said  examinant  against,  or  as  a  mode  of 
repayment  or  discharge  of  such  sums,  as  he  had  advanced  for  their  use,  as  therein- 
before mentioned  :  that  he  had  no  indemnity  against  his  liability  upon  the  said  bond, 
and  that  being  aware  that  the  said  ladies  were  entitled  to,  or  possessed  of,  a  large 
property,  although  not  of  a  considerable  immediate  income,  he  did  not  conceive  that 
he  stood  in  need  of  any  such  indemnity  :  that  out  of  the  sum  of  £10,000  which  was 
secured  by  the  said  bond  to  Mr.  Coutts,  the  prior  bonds,  in  which  the  said  examinant 
had  been  surety  for  the  said  ladies,  were  discharged,  and  that  the  said  examinant  was 
not,  to  the  best  of  his  recollection  and  belief,  at  that  time  liable  for  the  said  ladies,  on 
any  other  accounts  ;  and,  accordingly,  the  ainount  of  the  said  examinant's  liability 
for  the  said  ladies,  at  the  time  when  the  said  bond  for  £12,000  was  given,  [524]  was 
the  sum  of  £10,000  secured  by  Mr.  Coutts's  said  bond,  of  even  date  therewith  :  that 
he  had  not  stipulated  for  or  desired  to  have  any  such  indemnity,  and  that  he  had 
consented  to  join  in  such  bond  to  the  said  Mr.  Coutts  without  any  indemnity  or 
consideration  for  so  doing,  except  so  far  as  the  money  advanced  on  such  last  mentioned 
bond  was  intended  to  be  applied,  and  was  applied,  in  discharging  the  prior  securities 
in  which  the  said  examinant  had  been  liable  for  the  said  ladies,  and  except  the  con- 
sideration of  friendship  for  the  said  ladies,  which  was  his  motive  for  joining  in  the 
said  bond  :  that  from  the  friendship  and  regard  of  the  said  Mr.  Coutts  towards  the 
said  examinant,  and  from  his  cautious  habits  of  business,  it  was  possible  that  Mr. 
Coutts  did,  on  some  former  occasion  of  the  said  examinant's  joining  with  the  said  ladies 
in  some  bond,  or  on  some  occasion  on  which  the  said  examinant  became  liable  for  the 
said  ladies,  advise  the  said  examinant  to  take  a  counter  security  or  securities  from 
them,  but  the  said  examinant  had  no  distinct  recollection  of  such  advice  having  been 
given  him,  and  if  given,  it  was  not  followed  ;  and  he  was  not  able,  as  to  his  recollec- 
tion or  otherwise,  to  state  the  particulars  of  such  advice,  or  the  occasion  when,  or  the 
purpose  for  which  the  same  was  given,  but  that  certainly  the  bond,  if  any,  with  refer- 
ence to  which  such  advice  was  given  (if  it  was  ever  given),  was  not  of  as  large,  or 
nearly  as  large  amount,  as  the  said  bond  for  £1 0,000,  the  said  examinant  never  having 
before  given  for  the  said  ladies,  or  joined  with  them  in  giving,  any  security  for  so  large 
or  nearly  so  large  a  sum  as  £10,000  :  that  the  said  examinant  did  not 
recol-[525]-lect  and  did  not  believe  that  any  thing  passed  between  him  and 
the  said)  Mr.  Coutts  at  or  about  or  after  the  time  when  the  said  bond  for 
£12,000  was  given,  relative  thereto,  either  with  or  without  reference  to 
the  said  bond  for  £10,000  ;  and  if  any  thing  so  passed,  the  said  examinant 
was  wholly  unable  to  state  any  of  the  particulars  thereof,  or  at  what  time 
or  times,  or  in  whose  presence,  the  same  passed  ;  that  the  said  examinant  kept  the 
said  bond  for  £12,000  in  his  own  custody,  from  the  time  when  the  same  was  placed 
in  his  hands,  on  or  about  the  day  of  the  date  thereof,  till  on  or  about  the  20th  day  of 
December,  1819,  when  the  said  examinant  lodged  it  with  the  house  of  Coutts  and 
Company,  as  a  security  for  the  sum  of  £3000  then  advanced  and  lent  to  the  said  ex- 
aminant by  the  said  Mr.  Coutts,  or  the  said  house  of  Coutts  and  Company  :  that 
supposing  he  had  paid  the  said  bond  for  £10,000,  he  should  have  considered  himself 
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entitled  to  have  recovered  from  the  said  ladies  both  the  said  sum  of  £10,000  and  also 
the  said  sum  of  £12,000,  and  that  unquestionably,  and  beyond  all  doubt,  the  said  ladies 
understood,  by  the  eflfect  of  the  said  arrangement,  they  were  to  pay  both  sums  ;  that 
he  knew  such  was  their  understanding,  because  the  bond  for  £10,000  was  given  by 
them  for  money  advanced  by  Mr.  Coutts  to  or  for  them  ;  and  the  said  examinant 
joining  therein  was  considered  as  a  matter  of  form,  and  for  Mr.  Coutts's  satisfaction  ; 
but  the  bond  for  £12,000  was  given  by  them,  upon  their  own  proposal,  to  the  said 
examinant,  to  secure  to  the  said  examinant  the  sum  of  £12,000  and  interest,  for  the 
said  examinant's  own  use  and  benefit  :  that  to  the  best  of  his  recollection  and  [526] 
belief,  they  never  expressed  to  the  said  examinant  such  understanding,  and  that  he 
never  explained  to  them  that  such  was  the  effect  of  the  said  transaction,  and  that 
he  did  not  make  such  explanation,  because  it  was  perfectly  understood  that  the  two 
bonds  were  distinct  and  unconnected  transactions,  because  the  bond  for  £12,000  was 
prepared  at  the  ladies'  own  request,  and  for  the  purpose  stated  and  suggested  by  them- 
selves, that  is  to  say,  to  secure  to  the  said  examinant  for  his  own  benefit  the  sum  of 
£12,000  :  that  according  to  the  utmost  of  the  said  examinant's  knowledge,  recollec- 
tion, and  belief,  no  letters  or  notes,  letter  or  note,  ever  passed  between  him  and  the 
said  ladies,  or  either  of  them,  with  respect  to  the  said  bonds,  or  either  of  them,  par- 
ticularly after  the  execution  thereof,  and  especially  with  respect  to  the  said  bond  for 
£12,000,  or  in  which  the  said  bond,  so  given  to  him,  was  alluded  to  :  that  if  any  such 
letters  or  notes  did  pass,  he  was  altogether  ignorant  of  what  became  of  such  (if  any) 
as  were  written  by  the  said  examinant  to  the  said  ladies,  or  either  of  them  ;  and 
that  such  (if  any)  of  them  as  were  addressed  by  the  said  ladies,  or  either  of  them,  to 
the  said  examinant,  mu.st  have  been  casually  lost  or  destroyed  ;  the  said  examinant 
finding  no  letter  or  note  in  his  custody  from  the  said  ladies,  or  either  of  them,  to  the 
said  examinant,  relative  to  the  said  bonds,  or  either  of  them  :  that  to  the  utmost  of 
his  knowledge,  recollection,  and  belief,  he  never  lost  or  deistroyed,  and  he  took  upon 
himself  to  say,  that  he  never  wilfully,  or  with  a  view  to  his  own  advantage,  or  to  any 
suppression  or  concealment  in  regard  to  the  said  bond  ;  or  for  any  purpose,  or  with 
any  view,  [527]  unless  that  of  getting  rid  of  useless  papers,  destroyed  any  letter,  note, 
or  paper,  relating  to  the  matters  by  the  said  interrogatories  enquired  after  :  that  he 
was  wholly  unable  to  state  the  nature,  purport,  or  effect,  of  such  letters,  notes,  or 
papers,  (if  any),  relating  to  the  matters  in  the  said  interrogatories  enquired  after,  as 
the  said  examinant  had  lost  or  destroyed  ;  but  he  was  fully  persuaded  that  the  same, 
if  any  such  existed,  must  have  referred  to  the  said  two  bonds,  or  such  one  of  them, 
to  which  they  related  respectively,  as  unconnected  securities,  and  respectively  valid 
for  the  simis  for  which  they  purported  to  have  been  given. 

The  Master,  by  his  report,  certified,  that,  on  the  part  of  the  Plaintiffs,  it  had  been 
stated  and  admitted  before  him,  by  the  solicitors  for  the  said  George  Nicol ;  and  he 
accordingly  found,  that  Lady  Essex  Ker,  the  testatrix  in  this  cause  named,  employed, 
for  many  years  previous  to  her  death,  Messieurs  Coutts  and  Company  as  her  bankers  : 
that  the  said  George  Nicol  was  also,  for  many  years  previous  to  her  death,  the  con- 
fidential friend  and  adviser  of  the  said  Lady  Essex  Ker,  and  in  the  habit  of  raising 
money  to  supply  her  occasions,  by  procuring  advances  from  the  said  ilessieurs  Coutts 
and  Company,  upon  joining  in  notes  and  other  securities  with  the  said  testatrix, 
and  with  the  said  Lady  Mary  Ker  her  sister  :  that  in  the  month  of  February,  1813, 
a  sum  of  £2000  was  borrowed  from  the  said  Messieurs  Coutts  and  Company  by  the 
said  Lady  Essex  Ker,  and  for  which  sum  the  said  George  Nicol  joined  in  a  bond, 
bearing  date  tlie  8th  day  of  February,  1813,  as  a  security  for  the  payment  thereof  : 
that  in  the  [528]  month  of  July,  1815,  the  said  Lady  Essex  Ker,  the  testatrix, 
having  occasion  for  a  further  loan,  applied  to  the  said  Messieurs  Coutts  and  Company, 
through  the  agency  of  the  said  George  Nicol,  to  advance  her,  and  her  said  sister  Lady 
Mary  Ker,  the  sum  of  £10,000,  and  which  they  agreed  to  do  on  having  the  bond  of 
the  said  Lady  Mary  Ker  and  Lady  Essex  Ker,  and  the  said  George  Nicol,  as  their 
surety  to  secure  the  repayment  thereof  ;  and  accordingly  the  bond  stated  in  the 
charge  of  the  said  George  Nicol,  and  of  Messrs.  Coutts  and  Co.,  bearing  date  the  15th 
of  July,  1815,  was  given  to  them,  and  after  paying  themselves  the  amount  of  all  their 
previous  securities  which  had  been  given  to  them,  the  balance  of  the  said  £10,000 
was  placed  by  them  to  the  separate  accounts  of  the  said  Lady  Essex  Ker  and  Lady 
Marv  Ker,  in  the  proportions  each  party  was  entitled  :  that  on  the  said  15th  day 
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of  July,  1^15,  tlu'  said  testatrix  and  tiic  said  Laily  Mary  Ker  gave  to  the  suid  George 
Nieol  the  bond  stated  in  his  eliargc,  and  in  the  eliarge  of  Messrs.  t'outts  and  Co.,  for 
securing  the  sum  of  £1"2,000  and  interest  :  that  at  the  time  when  sucli  last-raentioiied 
bond  was  given,  Messrs.  Burley  and  Moore,  of  Lincohis  Inn,  were  soHeitors  of  the 
said  ladies,  and,  upon  inspection  of  their  liills,  it  did  not  appear  that  they  were  consulted, 
nor  was  any  professional  person  present  when  the  same  was  executed  :  that  the 
Respondents  had  therefore  submitted  to  him  that  such  last-mentioned  bond  was 
given  to  the  said  George  Nicol,  as  an  indemnity  to  him  against  his  liability  to  pay 
to  the  said  Messrs.  Coutts  and  C'o.  the  said  sum  of  £10,000,  fur  which  he  had  joined 
the  said  ladies  in  a  bond  to  the  said  Messrs.  Coutts  and  Co.,  and  foi'  any  [529]  fiiliiie 
sums  that  he  might  procure  for  them  on  his  res])onsibility,  and  that  no  cciusideiatinn 
was  paid  to  the  obligors  by  the  said  George  Nicol  ;  and  that,  as  evidence  thereof, 
the  Respondents  had  laid  before  him  the  following  letters,  written  by  the  saiil  George 
Nicol  to  them,  and  also  to  prove  that  he  nevei'  was  in  a  situation  to  advance  so  lai'ge 
a  sum  as  £12,000,  and  which  letters  had  been  admitted  by  the  solicitors  for  the  said 
(Jeorge  Nicol,  and  were  as  follows  : — Letter  from  George  Nicol  to  Lady  Essex  Ker, 
without  date  : — "  If  Mr.  Parkes  will  call  on  me,  or  send  his  bill  of  £279  2s.,  I  will  either 
"  get  Coutts  to  accept  it  or  accept  it  myself,  or,  if  the  man  is  in  distress,  I  will  raise 
"  him  the  money  ;  for,  though  as  poor  as  a  rat  myself,  my  credit  is  without  end.  There 
"  is  something  a  little  inexplicable  in  this  business,  and  I  shall  be  obliged  to  your  lady- 
"  ship  if  you  will  send  me  Chalmer's  note,  wherein  he  says  he  has  paid  into  Coutts's 
"  the  bill  for  £5000,  for  my  way,  your  ladyship  knows,  is  to  go  to  the  bottom  of  things. 
"  In  the  meantime  do  not  let  Mr.  I'arkes  be  distressed,  but  send  him  to  me."  From 
same  to  same,  dated  February  tiie  (ith,  1813  : — "  I  had  a  long  interview  yesterday 
"  with  my  old  friend  of  fifty-six  years  standing,  '  Tommy,'  and  was,  considering  I 
"  was  a  borrower,  very  graciously  received,  and,  as  soon  as  our  joint  bond  is  made 
"  for  £2000,  I  will  bring  it  to  you  for  execution  ;  we  must  both  sign  it  before  tlie  same 
"  witnesses;  I  shall  then  get  up  and  cancel  our  notes  for  £1100  :  the  money  you 
"  have  overdrawn,  and  Dean's  demand,  will  exhaust  above  £400  considerably.  There 
"  then  will  be  better  than  £400  to  go  on  with,  and  I  am  hopeful  soon  [530]  to  see 
"  your  ladyship  out  of  debt,  which  is  the  state  I  have  so  long  struggled  for,  and  when 
"  accomplished  will  give  me  infinite  pleasure."  From  same  to  same,  dated  the  "  8th 
"  of  February,  1813  :  " — "  I  lodged  this  morning  our  bond  for  £2000  at  Mr.  Coutts's, 
"  and  to-morrow  I  shall  receive  up  all  our  former  securities,  which  shall  be  cancelled 
"  and  sent  up  to  your  ladyship,  and  then  the  balance  will  be  put  to  the  credit  of  your 
"  account."  From  same  to  Lady  Mary  Ker,  dated  "  February  the  8th,  1813  :  " — 
"  I  have  written  to  Lady  E.ssex,  by  the  messenger  that  brings  this,  to  say  that  I  have 
"  lodged  our  joint  bond  for  £2000  at  Tommy's,  and  to-morrow  I  shall  get  uj)  all  our 
"  former  notes,  which  shall  be  cancelled,  and  sent  up  to  her  ladyship,  and  the  balance, 
"  which  is  considerable,  put  to  her  credit.  This,  with  what  is  to  come  from  Edin- 
■'  bro',  will  make  us  very  rich  ;  but  pray  recommend  economy,  so  as  to  weary  out 
"  the  '  law's  delay  ;  '  for  if  I  do  not  live  to  see  her  Ladyship  out  of  debt,  I  shall  die 
"  miserable,  and  then  we  shall  not  all  meet  so  comfortable  at  the  partie  quarree  in 
"  the  other  world,  which  I  have  so  long  proposed."  From  George  Nicol  to  Lady  Essex, 
dated  "  March  10th,  1814  :  " — "  As  my  friend,  Mr.  Coutts,  is  upwards  of  four-.score 
"  years  of  age,  and  I  can  have  no  dependence  upon  his  junior  partners,  wlio  would 
"  certainly  lay  hold  of  me,  rather  tlian  look  for  their  money  from  a  tedious  Scotch 
"  law  suit ;  they  have,  indeed,  sent  me  notice,  that  they  are  so  much  in  advance, 
"  besides  what  I  have  given  them  my  security  for,  that  they  can  answer  no  more  of 
"  your  Ladyship's  drafts.  Consider  how  mortifying  this  is  to  me,  [531]  who  have, 
"  for  nearly  ten  years,  laboured  night  and  day,  exerting  the  best  of  my  jjoor  abilities 
"  to  make  your  Ladyship  independent  and  happy."  From  the  same  to  Lady  Essex, 
dated,  "  March  13th,  1814  :  " — "  Nay,  I  went  further,  and  became  security,  either 
"  by  signing  my  name,  or  pledging  my  honour  for  a  great  deal  more  than  I  am  worth 
"  in  the  world."  From  same  to  same,  dated  the  "  IGth  of  March,  1814  :  " — "  I  send 
■'  your  Ladyship  enclosed  the  note  for  £.500,  which  I  mentioned  in  my  letter,  for 
"  your  signature  above  mine,  and  this,  I  believe,  is  as  far  as  the  house  will  go,  for  they 
■■  know  very  well  that  I  do  not  pi-etend  to  be  a  man  of  propeity,  and  to  draw  down 
"  upon  themselves  Scotch  law  suits  is  what  they  never  will  agree  to."  From  same 
to  same,  dated  the  "  22d  of  August,  1814  :  " — "  I  have  had  Captain  (Jarrety  with 
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"  me,  with  your  Ladysliip's  acceptance  for  £380,  to  get  discounted.  I  have  been 
"  to  a  friend  for  that  purpose,  but,  unfortunately,  he  is  not  in  cash  at  present,  and  I 
■'  dare  not  look  near  Mr.  Coutts,  having  so  .shamefully  set  his  advice  at  nought ;  but 
"  T  will,  if  I  can,  endeavour  to  get  it  done  with  some  other  friend."  From  same  to 
Lady  Mary,  dated  the  "  3d  of  January,  1815  :  " — "  I  would  to  God  you  would  inspire 
"  Lady  E.  with  a  thousandth  part  of  your  Lady.ship's  discretion  and  delicacy  in  money 
'■  matters  ;  I  confess  I  was  shocked  at  the  indelicacy  of  leaving  nic  in  the  hands  of 
"  the  Philistines,  whom  1  had  made  my  mortal  foes  by  my  zeal  and  exertions  for  her 
"  interest,  and  became  bound  for  her  in  sums,  far  beyond  my  power  of  paying,  when 
'■  simply  signing  her  name  would  have  obviated  all ;  but,  thank  [532]  God,  this  year, 
181 5, presents  a  better  prospect;  so  we  must  forget  and  forgive."  From  same  to  Lady 
Essex,  dated  the  "  iSth  of  January,  1815  :  " — "  I  have  not  seen  Mr.  Coutts  for  several 
"  months,  having  studiously  avoided  him,  because  I  had  not  followed  his  advice,  .so 
"  friendly  to  all  parties,  in  taking  a  counter  security  ;  but  I  must  now  say  I  had  so 
"  near  a  prospect  of  your  Ladyship's  getting  possession  that  I  thought  it  became  un- 
"  necessary."  From  same  to  Lady  Essex,  dated  the  "  10th  of  February,  1815:" — 
"  Concerning  the  proposed  loan,  I  cannot  say  whether  we  shall  be  able  to  persuade 
"  Mr.  Coutts  to  advance  so  large  a  sum  as  will  be  wanted,  so  that  if  your  Ladyship 
"  knows  of  any  monied  man,  who  would  lend  money  on  mortgage,  he  should  be 
"  thought  of.  We  have  certainly  two  holds  on  Mr.  Coutts  ;  the  friendship  he  bears 
"  to  the  family  of  his  departed  friend,  and  his  intimate  acquaintance  with  myself, 
"  of  now  nearly  threescore  years  standing.  These  hitherto  have  certainly  induced 
"  him  to  be  uncommonly  kind  ;  but  if  the  business  can  be  done  otherwise,  it  certainly 
"  would  be  all  the  better,  for  I  have  a  strong  principle  against  riding  the  free  horse 
"  to  death.  And  now  1  think  I  have  gone  through  all  our  present  business,  except 
"  one,  which  your  Ladyship  does  not  mention,  but  which  seems  to  be  the  most  neces- 
"  sary  of  all  for  both  your  Ladyships.  I  mean  present  supply,  till  the  great  loan  can 
"  be  effected.  Our  dear  Lady  Mary  must  be  in  want  of  supply,  as  there  have  been 
"  no  remittances  from  Scotland.  As  the  great  loan  must  soon,  by  some  means  or 
"  other,  be  obtained,  we  must  make  the  present  supply,  [533]  small  as  it  is,  merely 
"  temporary  ;  for  instance,  your  debt  to  Mr.  Coutts  is  £5450,  to  make  it  £6000  leaves 
"  a  balance  of  £550.  I  make  a  point  of  paying  my  friend  who  sent  the  £200  as  soon 
"  as  possible,  because  he  charges  no  interest ;  that  will  leave  you  £350  for  present 
"  use,  which  is  £80  more  than  the  remittance  from  Scotland  was.  But,  undoubtedly, 
"  in  the  great  loan  there  must  be  a  very  considerable  sum  provided  for  present  supply, 
'■  and  other  purposes  that  may  be  unforseen."  From  same  to  Lady  Essex,  dated 
the  "  3d  of  April,  1815  :  " — "  Yesterday,  being  Sunday,  I  borrowed  Mr.  Buhner's 
"  carriage,  and  paid  a  wedding  visit  to  a  new  married  couple,  which  I  thought  it  my 
"  duty  to  do,  who,  after  accepting  my  poor  security  for  so  many  thousands,  had  sent 
"  me  so  polite  an  invitation  to  come  and  see  them."  From  same  to  Lady  Essex,  dated 
the  "  29th  of  April,  1816  :  " — "  As  I  know  your  Ladyship's  demands  are  peremptory, 
"  I  have  got  £1000  from  a  friend  for  a  few  days,  and  passed  my  own  word,  which  is 
"  always  my  bond,  to  return  it  before  the  week  is  out.  Your  Ladyship  will  be  so 
"  good  as  send  a  line  by  the  bearer,  that  you  have  received  the  money.  I  am  quite 
"  mortified  at  this  business,  for  having  seen  most  of  the  creditors,  I  had  convinced 
"  them  that  it  was  impossible  your  Ladyship  could  pay  the  principal  of  their  debts, 
"  till  you  could  either  sell  or  raise  money  upon  mortgage  ;  but  that  their  interest 
"  should  be  regularly  paid  them.  This  seemed  to  satisfy  them,  and  how  they  have 
"  changed  their  mind  I  cannot  tell,  but  I  am  apprehensive  that  some  of  the  other 
"  creditors,  finding  that  compulsion  has  been  successful,  will  pursue  the  same  course, 
"  in  which  case  I  know  [534]  not  what  is  to  be  done."  From  same  to  same,  dated 
the  "  30th  of  Xovember,  1816  :  " — "  I  have  had  a  very  threatening  visit  from  Mr. 
"  Dobie's  partner,  with  a  demand  for  £1000  ;  I  have  got  him  put  off  for  a  little, 
"  with  the  old  story,  which  I  confess  my  conscience  smites  me  for  so  often  assert- 
"  ing,  that  is  to  say,  that  your  Ladyship's  debts  are  very  safe,  and  will  event- 
"  ually  be  all  paid.  I  am,  indeed,  so  sensible  to  tlie  contrary,  that  I  look  to  end 
"  my  life  in  a  prison,  the  moment  any  thing  happens  to  your  Ladyship,  or  Mr. 
"  Coutts." 

The  Master  by  his  report  found,  that  Lady  Essex  Ker,  by  her  last  will  and  testament, 
bearing  date  the  7th  day  of  September,  1819,  gave  and  bequeathed  to  the  said  George 
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Nicol  the  sum  of  £2000  in  the  following  words  (t  liMt  is  to  say),  "  To  my  frii'nd  ( icorgo 
Nicol,  for  his  services,  I  leave  £2000." 

Upon  consideration  of  the  examination,  tlic  letters,  and  the  sevei-.il  circumstances 
thereinbefore  stated,  the  Master  by  his  rej)ort  certified  that  he  was  of  oijinion,  that 
the  bond  was  not  a  bond  of  indemnity,  but  was  a  voluntary  bond,  given  to  George 
Nicol  as  a  bounty  by  the  Ladies  Essex  and  Mary  Ker,  without  any  consideration 
having  been  paid  or  given  by  (Jeorge  Nicol  for  the  same. 

To  this  report  the  Kespondent,  Sir  Kobert  Williams  Vaughan,  filed  the  following 
exception  : — For  that  the  said  Master,  by  his  said  report,  certified  that  the  said  bond, 
etc.,  was  not  a  bond  of  indemnity,  but  was  a  voluntary  bond  given  to  (ieorge  Nicol, 
as  a  bounty,  by  the  said  Ladies  Essex  and  Mary  Ker,  without  any  consideration  having 
been  paid  or  given  by  the  said  George  [535]  Nicol  for  the  same.  Whereas  the  said 
Master  ought  to  have  certified,  that  the  said  bond  was  given  to  the  said  George  Nicol, 
by  way  of  indemnity  against  payments  made,  and  liabilities  incurred  by  him,  on 
account  of  the  said  Lady  Essex  and  Lady  Mary  Ker. 

George  Nicol  also  filed  the  following  exception  to  the  report  : — For  that  the  said 
Master  had,  in  and  by  his  said  report,  certified  that  he  was  of  opinion  that  the  bond, 
etc.,  in  his  report  mentioned,  was  given  to  the  said  George  Nicol,  as  a  bounty,  by 
the  said  Ladies  Essex  and  Mary  Ker,  without  any  consideration  having  been  paid 
or  given  to  the  said  George  Nicol  for  the  same,  whereas  the  said  Master  ought  not 
to  have  certified  that  the  said  bond  was  given  to  the  said  George  Nicol  as  a  liounty 
by  the  said  ladies,  without  any  consideration  having  been  paid  or  given  by  the  said 
George  Nicol  for  the  same,  but  ought  to  have  certified  that  the  same  was  given  to 
the  said  Geoi-ge  Nicol,  by  the  said  Ladies  Essex  and  Mary  Ker,  partly  for  services 
performed  by  the  said  George  Nicol,  and  partly  for  money  lent  and  advanced  by  him 
to  the  said  ladies. 

George  Nicol  died  in  June,  1828,  and,  upon  his  decease,  letters  of  administration 
of  his  estate  and  effects  were  granted  by  the  prerogative  court  of  Canterbury  to  the 
Appellant,  as  his  only  cliild  and  next  of  kin. 

Eleanor  Garrety,  one  of  the  Defendants  in  the  first  suit,  and  one  of  the  residuary 
legatees  of  Lady  Essex  Ker,  died  about  the  same  period,  leaving  the  Respondent, 
James  Henry  Garrety,  her  heir-at-law.  She  made  a  will,  dated  the  1  7th  day  of  May, 
1828  (which  did  not  pass  her  interest  in  the  [536]  real  estates  in  question  in  the  first 
suit),  and  thereof  she  appointed  James  Davies  and  Martin  Jordan  her  executors  ; 
but  they  having  renounced  probate  thereof,  letters  of  admini.stration,  limited  to  the 
purposes  only  to  attend,  supply,  substantiate,  and  confirm  the  proceedings  already 
had  in  the  before-mentioned  suit,  or  in  any  other  suit,  between  the  parties  thereto, 
concerning  the  premises,  were  granted  to  the  Respondent  George  Finch.  The  Re- 
spondent Sir  Robert  Williams  Vaughan  thereupon  filed  a  bill  of  revivor  and  supplement 
against  the  Respondents  George  Fineli  and  James  Henry  Garrety,  praying  that  the 
original  suit  and  proceedings  might  be  carried  on  and  continued,  and  the  usual 
accounts  of  the  personal  estates  of  the  said  Eleanor  Garrety,  if  necessary,  taken. 

The  tliree  first-mentioned  causes  came  on  to  be  heard  before  the  Master  of  the  Rolls, 
on  the  matter  of  the  exceptions,  on  the  29th  day  of  June,  1 829-,  and  at  the  .same  time 
the  supplemental  cause  came  on  for  hearing,  when  it  was  ordered,  that  the  decree  made 
in  the  two  first-mentioned  causes  dated  the  .30th  day  of  June,  1825,  and  the  order 
made  in  the  third-mentioned  cause,  dated  the  25th  day  of  April,  1827,  should  be 
carried  on  and  prosecuted  between  the  parties  to  the  supplemental  suit  in  like  manner 
as  thereby  directed  by  the  former  decrees  and  orders  :  and  that  the  several  accounts 
and  enquiries  directed  by  the  said  decree  should  be  continued,  and  carried  on  in  like 
manner  as  thereby  directed  between  the  parties  to  that  suit  :  and  that  the  costs  of 
the  several  parties  directed  to  be  taxed,  should  be  taxed  accordingly  :  and  that  the 
parties  should  proceed  to  a  trial  at  law  in  His  Majesty's  Court  of  King's  [537]  Bench, 
upon  the  following  issues  :— 1st,  Whether  the  bond  for  £12,000  to  George  Nicol 
was  executed  by  Lady  Essex  Ker  and  Lady  Mary  Ker,  as  to  any  and  what  part  thereof, 
for  services  performed  by  George  Nicol  for  the  Ladies  Essex  and  Mary  Ker,  or  as  to 
any  and  what  ])art  thereof,  for  money  lent  and  advanced  by  him  to  the  Lady  Essex 
Ker  and  Lady  Mary  Ker.  2dly,  Whether  the  said  bond  was  executed  by  Lady  Essex 
Ker  and'Lady  Mary  Ker,  as  to  any  and  what  part  of  the  same,  as  a  bond  of  indemnity 
to  George  Nicol,  in  respect  of  the  engagements  as  an  obligor  with  the  said  Lady 
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Essex  Ker  and  Lady  Mary  Ker,  in  a  bond  of  the  same  date  to  Messrs.  Coutts  and 
Company,  for  £10,000,  or  in  respect  of  a?iy  other  engagements  into  which  George 
Nicol  had  entered  as  u  security  for  tlie  Ladies  Essex  and  Mary  Ker.  AniL  •idly, 
Whether  the  said  bond  was,  as  to  any  and  what  part  of  the  sum  of  £li',OUO,  intended 
by  the  said  Ladies  Essex  and  Mary  Ker,  as  a  gift  to  George  Nicol  :  the  representatives 
of  George  Nicol  were  to  be  PhiiTitifts  in  tiie  first  and  last  issues,  and  the  Plaintirt's  in 
equity  were  to  be  the  Defendants  in  tiiose  isstU's;  and  in  the  second  i.ssuethe  I'hiintitf's 
in  equity  were  to  be  Plaintirt's  at  law,  and  the  rejiresentatives  of  the  said  George  Nicol 
were  to  be  Defendants  at  law,  who  respectively  were  forthwith  to  name  an  attorney, 
to  appear  and  plead  to  issue  :  and  it  was  ordered,  that  it  should  be  referred  to  the 
Ma,ster  to  settle  such  issues,  in  case  the  parties  differed  about  the  same,  and  the  Judges 
of  the  Court  of  King's  Bench  were  to  be  at  liberty  to  endorse  any  matter  specially 
upon  the  postea.  The  consideration  of  all  further  directions,  and  of  the  costs  of  the 
suit,  vp^ere  reserved  [538]  in  like  manner  as  the  same-were  reserved  by  the  former 
decree  until  after  the  trial  of  the  issues  ;  and  any  of  the  parties  were  to  be  at  liberty 
to  apply  to  the  Court,  as  there  should  be  occasion. 

Against  this  decree,  or  decretal  order,  William  Nicol,  as  administrator  of  George 
Nicol,  appealed  to  the  House  of  Lords. 

For  the  Appellant,  Mr.  Tinney  and  Mr.  Wigram. 

For  the  Respondent,  Mr.  remberton  and  Mr.  Hope. 

The  Lord  Chancellor. — hi  this  case  the  main  ((uestion,  and  indeed  the  only 
question,  is  with  respect  to  the  origin  and  constitution  of  this  bond  for  the  security 
of  £12,000  executed  by  Ladies  Essex  and  Mary  Ker,  in  favour  of  Mr.  George  Nicol. 
a  friend  of  themselves  and  their  family,  and  to  w' hom  it  appears  they  were  in  various 
respects  under  obligations  for  acts  of  kindness,  and  among  others,  the  obtaining  loans 
of  money  for  them,  and  interposing  his  security,  as  he  considered  at  the  time,  at  his 
imminent  risk,  besides  other  kind  offices  of  a  less  important  nature,  having  been 
a  friend  of  their  brother  and  themselves  for  numy  years.  These  ladies  having  executed 
this  bond  in  his  favour  to  the  amount  of  £12,000,  a  question  has  arisen  in  a  suit  in 
the  Court  of  Chancery,  before  the  Master  of  the  Rolls,  which  led  to  a  reference  to 
the  Master  among  other  things  to  enquire  into  the  consideration  and  all  the  circum- 
stances under  which  this  bond  was  executed  :  and  the  Master  having  taken  the 
examination  of  Mr.  Nicol  on  interrogatories  tinder  this  order,  and  having  had  the 
benefit  of  investigating  all  the  facts  brought  before  him  by  the  parties  on  both  sides 
to  explain  [539]  the  transaction,  on  the  21st  of  November,  1828,  made  his  report, 
finding,  that  "  Lady  Essex  Ker,  by  her  will,  bearing  date  the  7th  of  September,  1819, 
"  gave  and  bequeathed  to  the  said  George  Nicol  the  sum  of  £2000  in  the  following 
"  words  (that  is  to  say), — '  To  my  friend,  George  Nicol,  for  his  services,!  leave  £2000  ;  ' 
"  and  upon  consideration  of  the  said  examination,  the  said  letters,  and  the  several 
"  circum.stances  in  the  said  report  stated,  the  Master  certified  that  he  was  of  opinion 
"  that  the  said  bond,  dated  the  15th  day  of  July,  1815,  for  securing  the  said  sum 
"  of  £12,000  and  interest,  under  the  hands  and  seals  of  the  said  Lady  Essex  Ker  and 
"  Lady  Mary  Ker,  was  not  a  bond  of  indemnity,  but  was  a  voluntary  bond,  given  to 
"  the  said  George  Nicol  as  a  bounty  by  the  said  Lady  Essex  Ker  and  Lady  Mary  Ker, 
"  without  any  consideration  having  been  paid  or  given  by  the  said  George  Nicol  for 
"  the  same." 

The  Ma.ster  disposes  of  two  questions:  he  first  enquires  whether  the  bond  was  gra- 
tuitous or  voluntary,  and  he  finds  it  was  voluntary  ;  secondly,  whether  the  bond  was 
an  indemnity  against  another  bond  bearing  the  same  date,  and  for  a  sum  of  £10,000 
given  by  Lady  Essex  and  Lady  Mary  Ker  to  the  late  Mr.  Coutts,  for  money  advanced  ; 
whether  it  was  a  bond  of  indemnity  or  a  bond  for  so  much  money — and  the  Master 
found  that  it  was  a  voluntary  bond,  a  bond  without  consideration.  An  exception 
was  taken  by  the  one  party  to  the  first  of  these  findings,  viz.  that  which  found  it  was 
altogether  a  voluntary  bond  :  that  exception  was  taken  by  the  present  Appellant, 
representing  the  late  Mr.  Nicol.  who  contended  that  it  was  [540]  partly  voluntary 
and  partly  for  consideration.  An  objection  was  also  taken  by  the  other  party,  the 
Respondents,  to  the  other  finding,  that  it  was  not  a  bond  of  indemnity,  for  reasons 
on  which  I  shall  say  a  single  word. 

The  Master  of  the  Rolls, before  whom  these  exceptions  came  to  be  argued,  without 
entering  into  the  enquiry,  directed  three  issues  to  be  tried  by  a  jury.    First,  Whether 
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it  was  for  services  and  loans  ?  Secondly,  Whether  it  was  a  bond  of  indemnity  I  And 
thirdly,  Wlietherit  was  in  the  whole  gratuitous,  or  to  what  extent  it  was  gratuitoiis  ? 
Now,  if  it  was  not  a  bond  of  indemnity,  whether  it  was  gratuitous  or  voluntary,  really 
is  perfectly  immaterial  when  there  is  no  deficiency  of  assets  ;  but  even  if  there  were 
any  deficiency  of  assets  it  would  be  equally  immaterial,  except  in  this  respect,  that 
the  gratuitous  part  might  not  be  taken  in  preference  to  the  claims  of  creditors  for  a 
valuable  consideration  :  but  as  there  is  no  question  upon  that  point,  and  the  parties 
are  perfectly  satisfied  of  the  sufficiency  of  assets,  they  have  waived  that  exception 
altogether,  or  state  that  they  are  willing  to  waive  it,  and  therefore  the  only  (juesticjn 
is  upon  the  general  finding  of  the  Master,  (which  has  been,  1  will  not  say  over-ruled 
by  his  Honour,  but  not  confirmed  by  his  Honour,)  that  it  was  not  a  bond  of  in- 
demnity :  his  Honour  having  ordered  that  question  to  be  tried  by  a  jury. 

On  the  close  of  Mr.  Tinney's  very  able  argument.  1  had  a  very  strong  opinion 
upon  this  subject,  in  which  my  noble  and  learned  friend.*  the  favour  of  whose  assist- 
ance we  have,  concurred,  [541]  which  was  so  strong  that  we  felt  it  was  not  necessary 
to  call  upon  Mr.  Wigram  to  support  his  learned  leader,  and  that  opinion  is  not  at  all 
shaken  by  our  having  heard  all  which  has  been  urged  by  the  learned  and  eloquent 
counsel  for  the  Respondents  ;  and  that  opinion  is,  that  a  Court  is  not,  upon  a  mere 
suggestion, — upon  somebody  getting  up  in  Court  and  saying,  "  Oh,  I  conceive  this 
"  a  bond  of  indemnity,'' — therefore  to  presume  it  to  be  so  ;  that  a  Court  ought  not, 
because  a  suspicion  attaches  to  the  bond  of  its  being  not  what  it  purports  to  be, — 
because  it  was  executed  on  the  same  day  with  another  bond  to  Messrs.  Coutts, — 
therefore,  on  those  suggestions,  surmises,  and  suspicions,  to  send  an  issue  to  be  tried 
which  assumes  that  the  whole  question  is  to  be  gone  into  respecting  an  instrument 
bearing  upon  its  own  face,  and  being,  for  any  thing  which  appears,  not  in  the  smallest 
degree  a  bond  of  indemnity,  but  a  bond  for  another  consideration,  viz.  love  or  afl'ec- 
tion,  or  services  performed  on  behalf  of  this  lady,  or  in  part  borrowed  money,  as  the 
case  may  be  :  precisely  the  same  suspicion  would  remain,  the  same  surmise  might  be 
entertained,  and  the  same  suggestions  might  be  made  if  the  half  of  it  were  for  borrowed 
money,  and  the  other  half  gratuitous,  as  are  now  entertained  on  the  ground  of  the 
admission  imported  into  the  cause  of  its  being  altogether  voluntary,  according  to  the 
Master's  finding.  I  feel  the  more  strongly,  in  the  present  case,  that  this  ought  not 
to  be  sent  to  be  tried  by  a  jury,  more  especially  because  there  is  no  reason  to  believe 
that  there  can  be  any  examination  or  cross-examination,  inasmuch  as  there  is  not 
any  parol  evidence  forthcoming,  none  of  the  witnesses  to  the  transaction  [542]  being 
living.  But,  it  is  also  to  be  noted,  that  the  proof  lies  upon  the  Respondents,  u])on 
the  party  impeaching  the  instrument,  which  appears  to  have  nothing  upon  the  face 
of  it  sufficient  to  call  upon  any  Court  to  doubt  its  nature  to  bind  the  parties.  It 
appears,  upon  the  face  of  it,  to  be  what  it  purports,  namelj',  a  money  bond,  whatever 
the  consideration  ;  but  the  seal  takes  away  all  necessity,  in  the  present  state  of  the 
cause,  for  enquiries  whether  there  was  a  consideration  or  not  ;  you  are  not,  merely 
on  a  suggestion  of  its  supposed  connection  with  another  transaction,  to  consider 
it  part  of  that  othei'  transaction,  in  order  to  invalidate  that  instrument  at  law.  If 
that  could  be  done  in  the  present' instance,  one  hardly  knows  where  it  might  stop; 
there  is  hardly  a  bond  which  has  been  executed  which  might  not.  on  some  such 
suggestion  as  this,  be  made  the  subject  of  the  trial  of  an  issue. 

No  doubt,  it  was  executed  on  the  same  day  with  another  bond  :  but  then  it  is 
for  a  difTerent  sum  ;  and  I  cannot  quite  agree  in  the  argument,  that  there  is  a  double 
coincidence,  that  you  are  to  divide  this  into  two  parts,  £10,000  and  £2000  ;  to  refer 
the  £10,000  to  the  consideration  of  indemnity, — that  happening  to  be  the  amount 
of  the  money  bond  to  Messrs.  Coutts, — and  to  consider  the  £200()  as  a  consideration 
for  services  rendered,  or  for  the  offices  of  friendship,  because  the  will  happens  to 
mention  £2000.  I  should  think  just  the  other  conclusion  might  be  drawn,  if  the 
lady  gives  a  bond  for  £2000,  ;iiid  afterwards,  without  any  reference  to  that,  makes 
a  bequest  in  her  will  to  the  amount  of  £2000.  I  should  assume.  primA  facie,  that, 
saying  nothing  [543]  about  the  bond  in  the  will,  and  making  no  reference  to  the 
existence  or  object  of  the  will  in  the  bond,  she  meant  to  let  them  both  stand  together, 
and  indicated  an  intention  of  giving  the  £2000  in   the  will  ultra  the  £2000  which 

*  Lord  Lyndhurst. 
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had  been  already  secured  in  the  bond  jj^otherwise  where  would  this  end  1  It  cannot 
be  said,  as  to  every  person  who  gives  a  bond  for  £2000,  and  immediately  goes  away 
and  makes  a  bequest  of  £2000,  that  the  one  is  to  be  taken  for  the  other.  It  cannot 
be  supposed,  when  there  is  a  bond  for  a  certain  sum,  and  a  bequest  of  the  same  sum 
by  the  same  testator  to  the  same  legatee,  that  therefore  the  two  are  the  same  thing, 
and  that,  without  any  reference  of  the  one  to  the  other,  by  which  it  can  be  shewn 
that  the  one  was  intended  as  a  substitution  for  the  other.  It  appears  to  me,  that 
the  opposite  conclusion  is  to  be  drawn  from  that  :  all  which  remains  is  the  identity 
of  the  date  ;  and  surely  that  is  too  slender  and  too  feeble  a  circumstance  on  which 
to  proceed  in  ripping  up  the  whole  of  this  instrument. 

Upon  the  whole,  I  have  no  hesitation  whatever  in  recommending  to  your  Lord- 
ships that  this  decree  should  be  reversed,  so  far  as  1  have  stated.  We  have  some 
little  doubts,  both  my  noble  and  learned  friend  and  myself,  whether  we  ought  to 
enter  here  into  the  matters  for  consideration  which  are  presented  by  this  case  ; 
perhaps  it  may  be  as  well  to  send  it  back  to  His  Honour,  to  enter  into  the  considera- 
tions arising  from  these  letters  ;  and  a  number  of  very  important  considerations  do 
arise  upon  the  letters,  if  parties  see  fit  to  go  into  them. 

Mr.  Tinney. — The  decree  on  further  directions  contains  no  directions  for  payment  ; 
the  whole  mat-[544]-ter,  therefore,  will  be  presented  to  the  Court  below,  if  your 
Lordships  should  simply  permit  us  to  withdraw  our  exceptions,  and  should  overrule 
the  other  exceptions. 

The  Lord  Chancellor. — My  opinion  is,  that  the  question  was  open  for  the  con- 
sideration of  the  Court  below  ;  and  I  wish  to  leave  it  open  for  the  consideration  of 
the  Court  below,  which  I  think  it  would  not  be  if  we  overruled  the  exception.  That 
would  be  in  effect  confirming  the  Master's  report. 

Lord  Ijyndhurst. — That  would  lead  to  consequences  to  which  I  am  not  at  present, 
at  least,  prepared  to  accede.     The  case  is  not  ripe  for  that  result. 

The  Lord  Chancellor. — We  wish  to  keep  open  the  question  of  indemnity  or  no 
indemnity  for  the  Court  below.     We  cannot  do  otherwise,  for  that  question  has  never 
been  decided.     If  we  overrule  the  exception,  we  confirm  the  Master's  report  and 
conclude  the  question  ;  whereas  we  mean  to  keep  open  the  question  of  the  circum- 
stances under  which  this  bond  was  obtained,  or  the  question  whether  he  acted  as  the 
agent,  though  I  do  not  see  much  in  that,  but  to  keep  open  the  real  question,  and  let 
the  Master  of  the  Rolls  deal  with  that  himself,  instead  of  sending  it  to  an  issue.     You 
cannot  call  upon  us  to  do  raoi'e  than  your  petition  of  appeal  prays  for,  namely,  to 
reverse  the  judgment  ;  we  could  not  go  further  than  that  witliout  consent.     The 
Court  below  have  not  decided  that  question,  which  they  must  do,  in  the  first  instance. 
Lord  Lyndhurst. — It  will,  I  think,  be  bettei-,  upon  the  whole,  that  the  case  should 
go  back.     I  agree  [545]  entirely  with  my  noble  and  learned  friend  in  the  view  which 
he  has  presented  of  this  case.     It  appears  to  me  that  the  Master  of  the  Rolls  ought 
not  to  have  directed  issues  in  this  case.     The  whole  question,  in  point  of  evidence, 
was  before  him,  and  he  was  fully  in  as  good  a  situation  to  draw  a  conclusion  as  a  jury 
could  be  ;  and  I  think,  therefore,  upon  that  ground,  the  issues  ought  not  to  have  been 
directed.     With  respect  to  the  other  point,  namely,  as  to  whether  or  not  we  are  to 
consider  this  as  a  bond  of  indemnity,  as  that  is  to  go  back  for  the  consideration  of 
the  Court  below,  it  may  be  as  well  not  to  enter  very  fully  into  it.     The  bond,  on  the 
face  of  it,  is  a  simple  and  ordinary  bond  ;  there  is  nothing  on  the  face  of  it  importing 
that  it  is  a  bond  of  indemnity.     It  appears  to  me  that  the  whole  argument  of  the 
case  is  on  the  other  side,  the  onus  bearing  upon  them  to  shew  that  it  was  a  bond  of 
indemnity  consists  of  suspicion  and  conjecture,  and  there  does  not    appear   to  me 
sufficient,  in  point  of  evidence,  to  warrant  our  coming  to  the  conclusion  that  this 
instrument,  on  the  face  of  it,  was  intended  as  a  bond  of  indemnity  ;  that  question, 
however,  according  to  what  my  noble  and  learned  friend  has  stated,  will  go  back  for 
the  consideration  of  the  Master  of  the  Rolls.     If  the  Master  of  the  Rolls  should  entertain 
an  opinion  different  from  that  which  we  have  intimated,  of  course  he  will  act  upon  his 
own  opinion,  and  we  shall  have  an  opportunity,  if  the  case  is  again  brought  here, 
of  revising  it.     At  i)resent  all  we  propose  doing  is,  to  overrule  the  order  directing 
those  issues,  the  opinion  of  your  Lordships'  House  being,  that  the  Master  of  the  Rolls 
ought  not  to  have  directed  [546]  the  issues,  but  that  he  ought  himself  to  have  decided 
the  ((Uestiou. 
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(Htli  Oct.)  Ordered  and  adjudged,  tliat  so  iiiiich  of  tlio  Order  complained  of  as 
directs  tiie  trial  of  certain  issues  be  reversed,  and  that  tlie  Api)ellant  be  allowed  to 
withdraw  his  exceptions  to  the  .Master's  Report,  on  payment  of  costs  ;  and  it  is  further 
ordered,  that  the  cause  be  remitted  to  the  Court  of  Chancery,  to  do  therein  as  shall 
he  consistent  witli  this. 


[547]  ENdLAND. 

e.kchequek  chamber. 

The  Company  of  Propeietoks  of  the  Glamorganshire  Canal  Navigation,- — 
Plaintiffs  (in  Error);  PacHARD  Blakemore, — Defendant  (iu  Error)  [1831], 

[Mews'  Dig.  xiv.  1933,  1934.  S.C.  1  CI.  &  F.  262  ;  and,  in  Ex.  Ch.,  2  C.  M.  &  R.  133  ; 
1  Gale,  78  ;  5  Tyr.  603  ;  4  L.  J.  Ex.  146  ;  in  Ex.,  3  Y.  &  J.  60  ;  and  see  1  My. 
&  K.  154.] 

A  company  of  proprietors  had  power  under  an  act  of  parliament  to  make  a 
canal  with  a  weir,  upon  such  a  construction  that  the  surplus  water  of 
the  river  from  which  it  was  fed  should  flow  into  a  watercourse,  which, 
before  the  passing  of  the  act,  was  used  for  working  machinery  belonging 
to  B.  The  canal  having  been  constructed  under  this  act,  another  act 
was  afterwards  obtained  to  raise  more  money,  and  giving  further  powers 
as  to  the  extension  of  the  canal,  but  providing  that  all  the  works  to  be  done 
under  the  acts  should  be  completed  within  two  years  from  the  passing 
of  the  latter  act.  After  the  expiration  of  the  two  years,  the  company 
having  deepened  the  channel  of  the  canal  so  as  to  diminish  the  supply  of 
water  in  the  watercourse  of  B.,  he  brought  an  action  against  the  company 
for  damages,  in  which  he  recovered  a  verdict  and  judgment. 

Held,  upon  writ  of  error,  that  a  declaration  stating  such  a  case,  shewed  a 
sufficient  cause  of  action,  and  that  although  the  company  might  originally 
have  made  the  canal  of  the  depth  complained  of,  yet  that  having  once 
completed  it  under  the  act,  they  had  no  power  to  alter  it  afterwards  so 
as  to  afi'ect  the  supply  of  water  to  the  works  of  B.,  and  that  under  the 
latter  act  they  had  no  power  to  make  any  alteration  after  the  lapse  of 
two  years  from  the  passing  of  the  act. 

The  Defendant  in  error  in  1827  brought  his  action  on  the  case  in  the  Court  of 
Exchequer,  against  the  Plaintiffs  in  error, 

[548]  The  declaration  contained  thirty-eight  counts  ;  the  first  nineteen  of  them 
complaining  of  certain  injuries  to  the  Plaintifl'  as  proprietor  of  certain  works  called 
Melin  (irirtith  Works.  The  nineteen  following  counts  complained  of  similar  injuries 
to  him  as  proprietor  of  certain  other  works,  called  Pentyrch  Works,  and  did  not  in 
any  other  respect  materially  dirt'er  from  the  corresponding  counts  of  the  first  nineteen. 

The  first  count  stated,  that  the  Plaintiff'  was,  and  for  a  long  time  had  been,  pos- 
sessed of  certain  works,  used  for  the  purpose  of  trade  and  manufacture,  in  the  county 
of  Glamorgan,  and  which,  in  and  by  an  act  of  parliament  of  the  30  G.  3.*  "  An 
"  Act  for  making  and  maintaining  a  navigable  Canal  from  Merthyr  Tidvile,  to  and 
"  through  a  place  called  the  Bank,  near  the  Town  of  Cardiff',  in  the  County  of  Glanior- 
■'  gan,"  were  called  the  Melin  Griffith  Works,  and  also  of  a  cut  or  watercourse  in  the 
said  act  mentioned  as  belonging  to  those  works,  through  which  water  had  flowed 
and  ought  to  flow,  for  the  use  of  the  works  :  and  that  it  was  by  the  said  act  provided, 
that  a  i)roper  weir  should  be  made  above  the  said  woiks,  within  the  hnids  of  certain 
])er.sons  in  the  act,  called  Harford,  Partridge,  and  Coiripany,  for  the  purpose  of  letting 
off  or  conveying  the  surplus  water,  or  such  as  should  not  be  necessary  for  the  use  of 
the  .said  canal,  into  the  said  cut  or  watercourse  belonging  to  the  said  works  ;  that  the 
said  Defendants  had  made  the  canal,  and  ought  to  have  made  the  weir  (a  reasonable 

*  30  G.  3.  c.  82.,  the  first  Glamoi'ganshirc  Canal  .\ct. 
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tiiiu'  fur  tliiit  jnu'puse  having  elapsed)  ;  yet  that  the  Defendants,  neglecting  tlieii' 
[549]  duty,  and  so  forth,  have  not  made  such  proper  weir,  hut  liave  neglected  and 
omitted  to  do  so,  and  instead  thereof  have  made  one  wholly  insnfKcient  for  the  purpose 
for  which  the  act  directs  it  to  be  made,  whereby  the  Plaintift'  has  been  deprived  of 
the  use  and  benefit  of  the  surplus  water  to  which  he  was  entitled. 

The  second  count  stated,  that  although  the  Defendants  did  cause  to  l)e  made 
a  certain  weir  on  the  side  of  the  canal  above  the  Melin  Griffith  Works,  as  and  for  the 
weir  directed  by  the  act  of  parliament,  yet  that  they  (in  fraud  and  deceit  of  the  act 
and  of  their  duty)  kept  and  maintained  a  certain  other  weir,  by  them  before  then 
unlawfully  made  on  the  side  of  the  canal,  much  wider  and  lower,  to  wit,  thirteen  feet 
wider  and  four  inches  lower  than  the  weir  in  this  count  first  mentioned,  and  lower 
in  the  course  and  current  of  water  of  the  canal ;  and  also  wrongfully  kept  and  con- 
tinued a  certain  channel  or  watercourse  theretofore  wrongfully  made,  leading  from 
the  weir  in  this  count  secondly  mentioned,  by  means  whereof  large  quantities  of  the 
surplus  water  which  otherwise,  by  means  of  the  first  weir,  would  have  been  conveyed 
to  the  Plaintiff's  works,  ran  and  flowed  from  the  works  by  the  weir  in  this  count 
secondly  mentioned,  and  the  channel  so  wrongfully  made  as  aforesaid. 

The  count  then  stated  general  damage  to  the  Plaintiff',  as  proprietor  of  the  Melin 
Griffith  Works. 

The  third  count  differed  from  the  second  only  in  describing  the  weir  wrongfull}' 
made  merely  as  lower  down  the  course  and  current  of  the  water  of  [550]  the  canal, 
and  omitting  to  state  that  it  was  wider  and  lower  than  the  first  weir. 

The  fourth  count  stated,  that  although  the  Defendants  did  cause  to  be  made  a 
weir,  as  and  for  the  weir  by  the  act  directed,  yet  that  they,  in  fraud  of  the  act  of 
parliament  and  of  their  duty,  wrongfully  kept  and  continued  a  certain  other  weii' 
on  the  side  of  the  canal,  lower  in  the  course  of  the  canal  than  the  weir  in  this  count 
first  mentioned,  and  also  wrongfully  kept  and  continued  certain  stop-gates  by  the  said 
weir,  and  also  a  channel  theretofore  wrongfully  made,  leading  from  the  weir  in  this 
count  secondly  mentioned,  and  unnecessarily  left  open  the  stop-gates,  and  certain 
paddles  and  flood-gates  belonging  to  a  lock  made  by  them  on  the  canal,  below  the  weir 
in  this  coiuit  first  mentioned,  and  permitted  a  certain  lock  theretofore  made  by  them 
upon  the  said  canal,  below  and  nearest  to  the  works,  and  also  other  locks  made  by 
them  upon  the  canal  below  the  works,  to  be  out  of  repair,  whereby  the  surplus  water 
was  diminished. 

The  fifth  count  stated,  that  although  the  said  Defendants  did  cause  to  be  ni;ide 
a  certain  weir  on  the  side  of  the  canal,  aljove  the  said  works,  as  and  for  the  weir  by 
the  said  act  directed  to  be  made,  yet  the  said  Defendants  wrongfully  left  open  certain 
paddles  and  flood-gates  in  a  lock  a  little  below  the  weir,  and  thereby  duninished  the 
surplus  water. 

The  sixth  count  stated,  that  the  Defendants  used  the  canal  in  an  unreasonable 
and  improper  manner,  and  suffered  the  water  to  escape  for  want  of  proper  puddling 
and  lining,  and  thereby  dimi-[551]-nished  the  surplus  water,  which  would  otherwise 
have  flowed  to  the  Plaintiff's  works. 

The  seventh  count  stated,  that  whereas  before  and  until  passing  of  the  said  act 
of  parliament,  and  until  the  taking  and  carrying  away  thereof  by  the  Defendants, 
in  the  manner  hereinafter  mentioned,  large  quantities  of  the  water  of  the  river  Tafi' 
ran  and  flowed,  and  of  right  ought  to  run  and  flow,  through  the  said  cut  or  water- 
course in  the  said  act  mentioned,  to  the  Melin  (iriftith  Works.  And  whereas,  liy 
a  certain  other  act  of  parliament,  made  and  passed  in  the  36  G.  .3.*  intituled  "  An 
'■  Act  to  amend  an  Act  of  the  thirtieth  Year  of  his  present  Majesty,  for  making  and 
"  maintaining  a  navigable  Canal  from  Merthyr  Tidvile,  to  and  through  a  place  called 
"  the  Bank,  near  the  Town  of  Cardiff',  in  the  County  of  Glamorgan,  and  for  extending 
"  the  said  Canal  to  a  place  called  the  Lower  Layer,  below  the  said  Town,"'  it  was  enacted 
that  the  several  works  therein  mentioned,  and  all  other  works  whatsoever  incident 
to  the  said  canal,  and  extension  to  be  made  or  done  by  virtue  of  the  act  in  this  count 
first  mentioned,  and  last  mentioned  act,  should  in  all  things  be  finished  and  completed 
within  the  space  of  two  years  next  after  the  passing  of  the  last-mentioned  act.  And 
whereas  the  Defendants,  after  the  passing  of  the  said  several  acts,  and  by  virtue 

*  3G  G.  .3.  c.  G9. 
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tliereof,  finished  and  completed  the  canal,  and  eoiitinually  have  taken  out  of  the  said 
river  into  the  canal  large  quantities  of  the  water  of  the  river,  which  otherwise  of 
right  would  have  flowed  through  the  said  cut  or  watercourse  to  the  said  works.  By 
reason  of  all  [552]  which  premises,  and  by  virtue  of  the  said  several  acts,  it  becaino 
and  was,  and  still  is,  the  duty  of  the  Defendants  not  only  to  make,  erect,  and  con- 
tinue such  weir,  as  in  the  said  act  in  this  count  first  mentioned  is  directed,  for  the  use 
of  the  Melin  Griffith  Works,  but  also,  after  the  expiration  of  the  said  two  years  after  the 
passing  of  the  act  in  this  count  secondly  mentioned,  to  abstain  frcm  enlarging,  widen- 
ing, deepening,  varying,  or  altering  the  canal,  or  the  works  thereof,  or,  by  such  ways 
and  means,  or  by  any  of  them,  lessening  the  quantity  of  surplus  water,  or  such  as  should 
not  be  necessary  for  the  use  of  the  said  canal,  and  in  all  respects  to  allow  and  give  to  the 
proprietors  of  the  said  works  the  reasonable  and  just  benefit,  use,  and  enjoyment 
of  the  said  weir  so  directed  to  be  made  as  aforesaid  ;  and  although  the  Defendants 
did  make  a  certain  weir  on  the  side  of  the  said  canal  above  the  works,  as  and  for  the 
weir  so  directed  to  be  made  as  aforesaid,  for  the  purpose  of  letting  off  the  surplus 
water,  or  such  as  should  not  be  necessary  for  the  use  of  the  said  canal,  into  the  said 
cut  or  watercourse  for  the  benefit  of  the  works,  yet  the  Defendants,  not  further  re- 
garding their  duty  in  this  behalf,  but  contriving,  and  so  forth,  did  not,  after  the  ex- 
piration of  the  said  two  years,  abstain  from  enlarging,  widening,  deepening,  varying, 
and  altering  the  said  canal,  but  on  the  contrary  thereof  have  greatly  enlarged,  widened, 
deepened,  varied,  and  altered  the  canal,  whereby  a  much  greater  quantity  of  water 
then  and  there  became  necessary  for  the  use  of  the  said  canal,  and  whereby  large 
quantities  of  water  being  in  the  said  canal,  which  otherwise  would  have  been  surplus 
water,  or  not  necessary  for  the  use  of  [553]  the  said  canal,  and  which  ought  to  have 
been,  and  otherwise  would  have  been,  let  ofl'  and  conveyed  at,  and  by,  and  over,  the 
said  last-mentioned  weir  out  of  the  canal  into  the  said  cut  or  watercourse  of  the  said 
Plaintiff,  for  the  benefit  of  the  said  works,  became  necessary  for  the  use  of  the  .said 
canal  so  wrongfully  enlarged,  widened,  deepened,  varied,  and  altered  as  aforesaid, 
and  ceased  to  be  surplus  water,  and  were  prevented  from  running  and  flowing  by 
and  over  the  said  weir  in  this  count  mentioned,  unto  the  works  of  the  Plaintiff,  and 
ran  and  flowed  away  from  the  works,  whereby  the  said  Plaintiff  has  lost  great  part  of 
the  use  of  the  said  weir  so  directed  to  be  made  as  aforesaid,  and  large  (|uantities  of 
the  water  of  the  said  canal,  of  wliich  he  ought  to  have  had  the  use. 

The  eighth  count  is  for  continuing  the  grievances  mentioned  in  the  seventh. 

The  ninth  count  is' for  continuing  an  enlargement  of  the  sea  lock,  made  more 
than  two  years  after  the  36  G.  3.  c.  69.,  whereby  more  water  was  required  for  the 
use  of  the  canal. 

The  tenth  count  stated,  that  whereas  before  and  until  the  passing  of  the  said  act 
of  parUament  in  the  said  first  count  of  this  declaration  mentioned,  and  until  the  taking 
and  carrying  away  thereof  by  the  said  Defendants,  in  the  manner  hereinafter  men- 
tioned, large  quantities  of  the  water  of  the  river  Taff  were  conveyed,  ran,  and  flowed, 
and  of  right  ought  to  have  run  and  flowed,  by  and  through  the  said  cut  or  watercourse, 
in  the  said  act  in  this  count  above  mentioned,  to  the  Melin  Griffith  Works.  And 
whereas,  by  a  certain  other  act  of  parliament,  made  and  passed  in  the  thirty-[554]- 
sixtli  year  of  the  reign  of  his  late  Majesty,  intituled  as  in  the  seventh  count  of  this 
declaration  before  specified,  it  was  enacted  that  the  several  works  therein  mentioned, 
and  a  certain  extension  therein  mentioned,  and  all  other  works  whatsoever  incident 
to  the  said  canal,  and  extension  to  be  made  or  done  by  virtue  of  the  said  act.  in  this 
count  first  above  mentioned,  and  of  the  said  act  last  above  mentioned,  should,  in  all 
things,  be  finished  and  completed  within  the  space  of  two  years  next  after  the  passing 
of  the  said  last-mentioned  act.  And  whereas  the  said  Defendants,  after  the  pasising 
of  the  said  several  acts,  and  by  virtue  thereof,  made  their  certain  canal,  to  wit,  at 
Whitchurch  aforesaid,  in  the  county  aforesaid,  by  reason  of  which  premises,  and  by 
virtue  of  which  said  several  acts,  it  became,  and  was,  and  still  is  the  duty  of  the  said 
Defendants,  after  the  expiration  of  the  said  two  years  from  the  passing  of  the  said 
last-mentioned  act,  to  abstain  from  making  and  erecting  any  engine,  for  the  purpose 
of  taking  and  carrying  away  from  and  out  of  the  said  river,  into  the  said  canal,  any 
quantity  of  the  water  of  the  said  river,  which  otherwise  might  and  would  have  been 
conveyed,  and  have  run  and  flowed,  by  and  through  the  said  cut  or  wateirourse  to 
the  said  works,  yet  the  said  Defendants,  not  reganling  their  duty  and  so  forth,  after 
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the  expiration  uf  tiio  said  two  years  from  tlie  passing  of  tlie  last-iueiitioued  act,  made 
or  erected  a  certain  fire  engine,  for  the  purpose  of  pumping  and  conveying  the  water 
of  the  said  river  into  the  canal,  whereby  hirge  quantities  of  the  water  of  the  said  rivn-, 
which  otherwise  would  and  ought  to  have  run  and  flowed  through  the  said  cut  [555] 
or  watercourse  to  the  said  works,  were  pumped  by  the  engine  out  of  the  river  into 
the  canal,  and  flowed  away  from  the  works. 

The  eleventh  count  is  for  continuing  the  injuries  mentioned  in  the  tenth  count. 

The  twelftli  count  stated,  that  whereas,  l)efore  and  until  the  passing  of  the  first 
act  of  parliament,  large  quantities  of  the  water  of  the  river  Tatf  ran  and  flowed,  and 
ought  to  run  and  flow,  through  the  said  cut  or  watercourse,  in  the  said  last-mentioned 
act  mentioned,  to  the  Melin  (Griffith  Works  ;  and  whereas  the  said  Defendants,  after 
the  passing  of  the  last-mentioned  act,  and  by  virtue  thereof,  made  the  canal,  and 
continually  liave  taken  out  of  the  river,  into  the  canal,  watei'  which  otherwise  would 
have  run  and  flowed  through  the  said  cut  or  watercourse  to  the  works  ;  by  reason 
of  which  premises,  and  by  virtue  of  the  said  last-mentioned  act,  it  became  and  was 
the  duty  of  the  said  Defendants  not  only  to  make  and  erect  such  weir,  as  in  and  by 
the  last-mentioned  act  is  directed,  for  the  use  of  the  said  works,  but  also,  after  the 
making  and  erecting  of  the  said  weir,  to  abstain  from  enlarging,  widening,  deepening, 
varying,  or  altering  the  said  canal,  and  from  thereby  lessening  the  quantity  of  surplus 
water,  or  such  as  should  not  be  necessary  for  the  use  of  the  said  canal,  and  to  allow 
and  give  to  the  said  proprietors  of  the  said  works  the  reasonable  and  just  benefit, 
use,  and  enjoyment  of  the  said  weir,  so  directed  to  be  made  as  aforesaid.  And  al- 
though the  said  Defendants  did  make  a  certain  weir  on  the  side  of  the  said  canal,  aliove 
the  said  works,  as  and  for  the  weir  so  directed  to  be  made  as  aforesaid,  for  the  purpose 
of  letting  oft'  the  surplus  water  into  the  said  cut  or  watercourse,  [556]  for  the  benefit 
of  the  works,  yet  the  Defendants,  not  further  regarding  their  duty  and  so  forth,  did 
not,  after  the  making  of  the  said  weir,  abstain  from  enlarging,  widening,  deepening, 
varying,  and  altering  the  said  canal ;  but,  on  the  contrary  thereof,  have  greatly 
enlarged,  widened,  deepened,  varied,  and  altered  the  said  canal,  whereby  a  much 
greater  quantity  of  water  then  and  there  became  necessary  for  the  use  of  the  said 
canal  than  theretofore,  and  whereby  the  surplus  water  was  diminished. 

The  thirteenth  count  was  for  continuing  the  grievances  mentioned  in  the  twelfth 
count. 

The  fourteenth  count  dift'ered  from  the  thirteenth,  in  stating  the  grievance  to 
be  the  keeping  and  maintaining  an  enlargement  of  the  sea  lock,  which  had  been 
wrongfully  made  after  the  making  of  the  weir  directed  by  the  first  act. 

The  fifteenth  count  stated,  that  the  Defendants  improperly  used  the  water  of 
the  canal,  for  the  purpose  of  working  a  corn  mill. 

The  sixteenth  count  stated,  that -the  Defendants  improperly  used  the  water,  for 
the  working  of  steam  engines. 

The  seventeenth  count  stated,  that  the  Defendants  improperly  used  the  water 
for  a  graving  dock. 

The  eighteenth  count  stated,  that  the  Defendants  improperly  used  the  water 
for  the  pui'pose  of  making  iron. 

The  nineteenth  count  stated  the  Plaintift's  possession  of  Melin  Griffith  Works, 
and  that  the  Defendants  wrongfully  diverted  the  water  which  ought  to  flow  to  them, 
without  stating  the  acts  of  parliament  or  the  mode  of  diversion. 

Each  of  the  counts  stated  general  and  special  [557]  damage  to  the  Plaintift',  as 
proprietor  nf  Melin  Griflftth  Works. 

The  other  counts,  from  the  twentieth  to  the  thirty-eighth  inclusively,  complained 
of  injuries  to  the  Pentyrch  Works,  of  the  same  description  as  those  stated  in  the 
corresponding  counts  of  the  first  nineteen,  with  respect  to  the  Melin  Griffith 
Works. 

The  Defendants  pleaded  the  general  issue  and  the  statute  of  limitations,  on  which 
pleas  issues  were  joined. 

The  cause  was  tried  at  the  Hereford  Summer  assizes  1827. 

The  jury  found  a  verdict  for  the  Defendants  on  the  first  issue,  on  the  fifteenth, 
sixteenth,  and  eighteenth  counts,  and  on  the  corresponding  counts  of  the  last  nineteen, 
that  is,  on  the  thirty-fourth,  thirty-fifth,  and  tliirty-seventh  ;  and  a  verdict  for  the 
Plaintiff",  on  liotli  issues  on  ;ill  the  other  counts  of  the  declaration,  for  i'l  7"2  ilamages  : 
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tlu'  (liiiiiagt'S  were  entire.  The  I'laiulitr  allerwards  liud  judgiueiil  tur  those  damages 
and  his  costs. 

On  this  judgment  the  Plaintiffs,  in  Hilary  term  1829,  brought  their  writ  of  erroi- 
in  the  E.xchequer  Chamber. 

The  case  was  argued  by  counsel  before  the  Lord,ChiefJJusticeof  the  C'ourt'of  King  s 
Bench,  and  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  on  the  12th  of 
November  1829  ;  and  on  the  3d  of  February,  1830,  the  Lord  Chancellor,  by  the 
advice  of  the  two  Lords  Chief  Justices,  affirmed  the  judgment. 

Upon  this  judgment  of  affirmance,  the  original  Defendants  brought  their  writ 
of  error  in  parliament. 

[558]  For  the  Appellants,  Mr.  Maule. 

For  the  Respondents,  Serjt.  Russell  and  Serjt.  Ludlow. 

Lord  Lyndhurst. — This  was  an  action  brought  by  Mr.  Blakemore  for  the  jniijiosc 
of  recovering  compensation  in  damages  for  certain  injury  which  Mr.  Blakemore 
alleged  he  had  sustained,  in  consequence  of  certain  works  that  had  been  carried  on 
by  the  proprietors  of  the  Glamorganshire  Canal  Company,  the  effect  of  which  had  been 
to  diminish  the  usual  and  customary  supply  of  water  to  two  mills  of  which  Mr.  Blake- 
more is  the  occupier.  The  declaration  consisted  of  a  great  number  of  counts, — one 
half  of  those  counts  applied  to  certain  works  known  by  the  name  of  the  iVlelin  Griffith 
Works,  the  other  half  of  these  counts  applied  to  the  other  works  known  by  the  name 
of  Pentyrch  Works.  The  counts,  with  respect  to  the  Mehn  Griffith  Works,  are  sub- 
stantially the  same  as  those  that  relate  to  the  Pentyrch  Works  ;  therefore,  it  is  not 
necessary  that  I  should  trouble  your  Lordships  by  going  over  them,  as  they  relate 
to  both. 

The  jury  found  a  verdict  in  favour  of  Mr.  Blakemore,  the  Plaintiff,  on  many  of 
the  counts.  Li  pursuance  of  that  verdict,  judgment  was  entered  up  in  the  Cotirt 
of  E.xchequer,  in  favour  of  Mr.  Blakemore,  upon  those  counts,  both  as  it  related  to 
the  Melin  Griffith  Works,  and  as  it  related  to  the  Pentyrch  Works.  A  writ  of  error 
was  brought  from  that  judgment  into  the  Court  of  Exchequer  Chamber.  The  case 
was  argued  before  Lord  Tenterden,  Lord  Chief  Justice  of  the  Court  of  King's  Bench, 
and  also  before  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  [559] 
judgment  of  the  Court  of  Exchequer  was  affirmed.  From  that  judgment  a  writ 
of  error  was  brought  into  pai'liament ;  and  it  is  for  your  Lordships  to  say,  whether 
the  judgment  of  the  Court  of  Exchequer  Chamber,  preceded  by  the  judgment  of  the 
Court  of  Exchequer,  was  or  was  not  erroneous. 

The  verdict  and  the  judgment  were  general ;  and  it  follows,  therefore,  that  as 
the  verdict  and  judgment  were  general,  if  any  one  Court  is  defective,  of  course  the 
judgment  cannot  be  sustained.  The  objections,  therefore,  that  are  made  on  the 
part  of  the  Defendants,  are  made  to  some  of  the  counts  ;  and  if  these  objections  are 
valid,  if  any  one  of  them,  indeed,  is  valid,  in  that  case  the  judgment  ought  to  be  reversed. 
Now,  in  order  to  simplify  the  case,  we  must  class  the  objections.  There  is  one  set 
which  apply  to  the  seven  first  counts  ;  there  is  another  set  which  apply  to  the  counts 
from  the  seventh  to  and  including  the  eleventh  ;  there  is  another  set  which  apply  to 
the  twelfth,  to  the  thirteenth,  and  to  the  fourteenth ;  and  the  same  objections  apply 
to  the  corresponding  counts  that  relate  to  the  other  works,  the  Pentyrch  Woi'ks. 

Now  I  shall  begin  by  considering  the  objection  as  far  as  it  applies  to  the  twelfth 
count,  and  after  I  have  stated  the  observations  which  I  have  to  make  to  it,  it  will 
be  unnecessary  for  me  to  trouble  your  Lordships  with  any  thing  as  to  the  thirteenth 
and  fourteenth  counts  ;  for  the  principle  which  is  applicable  to  the  twelfth,  will 
equally  apply  to  them,  and  I  shall  therefore  afterwards  direct  the  attention  of  your 
Lordsliips  to  the  seventh,  and  then,  again,  it  will  be  unnece.'^sarv  for  me  to  go  into 
the  eighth,  ninth,  tenth,  and  eleventh  ;  foi'  the  princi-[560]-ple  that  ap])lies  to  the 
seventh  will  equally  apply  to  the  eighth,  ninth,  tenth,  and  eleventh. 

In  order  to  understand  the  twelfth  count,  which  refers  to  a  certain  act  of  parlia- 
ment, I  must  state  to  your  Lordships  the  facts  as  they  appear  in  the  count  and  in 
the  act  of  parliament :  for  that  is  the  true  way  in  which  to  present  the  case  to  your 
consideration. 

It  appears,  that  previously  to  the  passing  of  an  act  of  p.nrliament.  .'is  far  back  as 
the  year  1790,  the  parties,  under  whom  Mr.  P)lakemore  holds  the  Melin  (Jiiffith  Works. 
were   in   possession  of  the  same  works  in  the  same  state  ;  and  it    is  all<ged  in   the 
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declaration,  and  must  be  taken  now,  after  the  verdict,  to  have  been  proved,  that  at 
that  time  they  were  entitled  to  the  benefit  of  the  water  from  the  Tatf,  which  passes 
through  a  certain  cut  or  watercourse  from  the  TafF  for  the  use  of  these  works  ; — 
the  works,  in  fact,  were  carried  on  by  the  water  from  the  Tail', — by  water  from  and 
communicating  with  the  Tafi'  through  a  certain  cut  or  watercourse — they  were  entitled 
to  that  water  at  that  time.  At  that  period  an  act  of  parliament  was  passed  establish- 
ing a  company,  the  object  of  which  was  to  form  a  navigable  canal  from  Merthyr 
Tydvil  to  a  place  called  the  Bank,  near  Cai-difi".  The  canal  so  formed  was  to  be  sup- 
plied with  water  from  the  river  Tati',  and  from  other  sources  in  the  neighbourhood. 
It  is  quite  obvious,  therefore,  that  the  water  so  drawn  from  the  river  Tafi',  considering 
the  situation  of  the  canal,  would  be  water  drawn  from  that  source  which  supplied 
the  Melin  Griffith  Works  ;  and,  indeed,  it  is  so  stated  in  the  declaration,  and  must, 
after  the  verdict,  be  taken  to  have  been  proved.  When  the  act  of  parliament  was 
[561]  passed,  therefore,  a  provision  was  made  for  the  purpose  of  securing  and  pro- 
tecting the  interests  of  the  owners  of  those  works.  It  was  provided  in  the  act  of 
parliament,  that  there  should  be  a  weir  in  the  canal  on  that  side  of  the  canal  com- 
municating with  the  cut  or  watercourse  to  which  I  have  referred ;  and  that  care 
should  be  taken  that  the  locks,  the  gates  immediately  below  the  weir,  sliould  be  kept 
in  good  repair,  a  very  effectual  provision  for  that  purpose  was  put  into  the  act.  The 
effect  of  this  arrangement  was,  of  course,  this  :  that  the  water  passing  into  the  Tafi' 
would,  with  the  exception  of  that  which  was  necessary  for  the  purposes  of  the  canal, 
pass  over  the  weir  into  the  watercourse  as  before,  and  be  made  use  of  for  the  Melin 
Griffith  Works.  This  was  an  arrangement  made  under  the  authority  of  the  legis- 
lature and  probably  with  the  consent  of  the  parties.  After  this  act  of  parliament 
was  passed,  the  canal  was  completed,  and  the  weir  constructed.  The  act  of  parlia- 
ment did  not  point  out  any  particular  dimensions  for  the  canal.  It  seems  to  have 
been  considered  that  the  parties  at  the  time  understood  what  species  of  canal,  and 
what  size  and  what  form  of  canal,  was  intended  to  be  made.  The  act  of  parliament, 
however,  pointed  out  no  particular  dimensions,  but  it  directed  the  works  to  be  formed 
in  the  manner  which  I  have  described. 

The  canal,  as  the  declaration  states,  was  actually  formed  according  to  the  provi- 
sions of  the  act  of  parliament ;  and  by  the  forming  of  that  canal,  which  was  formed 
by  the  company  of  proprietors  themselves,  an  apportionment  of  the  water  was  made 
under  the  authority  of  the  legislature.  It  was  competent  for  the  company  of  pro- 
prietors, at  the  time  [562]  to  have  made  a  large  canal ;  at  least,  as  there  are  no  limits 
in  the  act  of  parlla?nent  to  which  the  canal  was  to  be  confined,  we  have  no  reason 
to  suppose  they  might  not  have  made  a  larger  canal,  but  still  they  made  such  a  one 
as  they  thought  necessary  and  proper,  and  under  the  authority  of  the  legislature. 
So  they  made  that  canal  under  the  authority  of  the  act,  an  act  containing  a  provision 
for  the  purpose  of  securing  the  owners  of  the  Melin  Grifiith  Works,  and  under  it 
they  apportioned  the  waters  as  between  themselves,  the  proprietors  of  the  canal  com- 
pany, and  the  owners  of  these  works.  I  conceive  that,  having  done  so,  the  rights 
of  the  parties  were  fixed  .;ind  ascertained.  The  legislature  gave  the  company  of  pro- 
prietors a  power  to  do  this, — a  power  to  make  the  canal  and  construct  the  water- 
course in  the  manner  I  have  described.  The  question  is,  whether,  after  these  works 
had  been  so  made  and  so  completed,  under  the  authority  of  the  act  of  parliament 
— after  the  water  for  the  Melin  Griffith  Works  had  been  provided  for, .as  I  have  stated 
— after  the  apportionment  of  the  water  had  been  made, — as  it  was  made,  in  pur- 
suance of  the  provision  of  the  act  of  parliament — whether  the  rights  of  the  parties 
were  not  fixed,  ascertained,  and  determined  from  that  moment.  I  am  of  opinion 
that  they  were,  and  that  the  company  of  proprietors  of  the  (ilamorganshire  canal 
had  no  right  afterwards  to  enlarge,  and  extend,  and  widen  and  deepen  the  canal, 
so  as  to  draw  a  much  larger  quantity  of  water  from  the  river  Tafi'  and  to  interfere 
with  the  water  which  had  been  so  apportioned  to  the  Melin  Griffith  Works,  and  so 
as  to  injuriously  affect  their  use. 

[563]  The  declaration  goes  on  to  state  in  the  twelftli  count,  (after  stating  the 
facts  I  have  mentioned  in  the  seventh  count,)  that  after  the  weir  had  been  constructed, 
and  after  the  canal  had  been  completed,  it  was  their  duty  (the  duty  of  the  company 
of  proprietors  of  the  canal)  to  abstain  from  enlarging,  widening,  deepening,  nTid  vary- 
ing and  altering  the  canal,  and  that  it  was  their  dutv  to  allow  the  proprietors  of  the 
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Mclin  (Jiillitli  ^Vo^ks  tlio  fair  ami  icasonalilc  usr  of  the  \vcii-  that  liail  liri'ii  made, 
ys  I  liavr  stated  ;  liiit  that  iml  rc^'anhiif;  tlicii'  (hily  in  tlial  rcsjxrl,  tln'v  hail,  at  a 
subsi'i|ii('nt  ])criocl,  varied,  eiihiiT^i'd,  widened,  and  (U'cjiened  the  canal,  and  drawn 
off  thereby  very  larye  qnantities  of  water,  and  had  in  a  great  measure  thereby  deprived 
the  Plaintitt'  of  the  benefit — the  full  benefit — of  the  water  which  had  been  secured 
to  hini  under  the  authority  of  the  act  of  parliament. 

Such  a  case  proved  is  a  just  case  for  entitling  Mr.  Blakemore  to  damages  against 
the  company  of  proprietors  ;  and  if  your  L(jrdships  are  of  that  opinion,  then,  as 
far  as  relates  to  the  twelfth  count,  the  judgment  of  the  Court  below  should  bo 
affirmed. 

The  thirteenth  and  fourteenth  counts  depend  upon  the  same  principle,  and  upon 
the  corresponding  counts  relating  to  the  works  known  by  the  name  of  the  Pentyrch 
Works.     The  question  and  the  counts  are,  precisely  the  same. 

The  seventh  count,  is  in  substance  the  same  as  the  twelfth  count,  but  it  contains 
in  addition  a  most  important  allegation,  rendering  the  case  stronger,  if  possible,  than 
it  is  upon  the  twelfth  count.  It  states  that,  in  the  year  1796,  six  years  after  the  pass- 
ing of  the  act  to  which  I  have  referred,  [564]  another  act  of  parliament  was  passed, 
relating  to  the  same  subject ;  that  act  stated,  that  the  money  which  had  been  raised 
under  the  former  act  of  parliament  was  not  sufficient  to  enable  tlie  company  of  pro- 
prietors of  the  Canal  Navigation  to  complete  all  the  works  ;  and  it  further  stated, 
that  it  was  desired  that  the  limits  of  the  canal  should  be  extended  to  a  point  beyond 
the  original  point;  and  it  gave  authority  to  raise  the  additional  sum  of  £10,000, 
and  a  further  sum  of  another  £10,000,  under  other  circumstances,  for  the  purpose 
of  completing  the  works  authorised  under  the  original  bill,  and  for  the  purpose  of 
making  the  extension  which  I  have  adverted  to.  But  then,  that  act  of  parliament 
provides,  that  all  those  works  begun  under  the  former  act,  or  to  be  done  under  this 
act,  shall  be  completed  within  two  years,  and  that  no  part  of  the  money  shall  be 
applied  to  any  of  those  works  that  shall  not  be  completed  within  the  two  years.  Now 
it  is  argued  that  the  meaning  of  that  act  is  not  to  prohibit  the  carrying  on  of  the 
works  after  the  expiration  of  the  two  years  unfinished,  but  merely  that  the  further 
works  shall  not  be  paid  for  out  of  the  £10,000  which  was  to  be  so  raised.  I  am  not 
of  that  opinion  :  I  think  the  act  of  parliament  means  to  say  that  no  part  of  the  £10,000 
shall  be  applied  to  any  works  that  should  not  be  completed  within  the  two  years'; 
and,  further,  that  it  means  to  say  that  no  works  should  be  carried  on  adversely  to 
the  interests  of  any  individual  after  the  expiration  of  these  two  years. 

Six  years  had  already  been  occupied,  at  the  passing  of  this  act,  in  the  carrying 
on  of  these  works  ;  and  it  was  the  object  of  the  act  of  par-[565]-liament  to  fix  a 
time  to  which  the  parties  should  be  confined  in  the  prosecution  of  further  works 
adverse  to  the  interests  of  the  proprietors  of  other  works.  That  is  the  reasonable 
and  safe  construction  of  the  act  of  parliament,  and  it  is  the  clear  and  intelligible 
meaning  of  it. 

Now,  the  seventh  count  states,  that  the  canal  was  completed  at  the  expiration 
of  two  years  ;  and  it  states,  that  it  was  the  duty  of  the  company  of  proprietors  of 
the  canal  navigation,  after  the  expiration  of  the  two  years,  to  abstain  from  making 
any  enlargement  to  the  canal  which  should  interfere  with  the  interest  of  Mr.  Blake- 
more :  and  that  notwithstanding  that,  after  the  expiration  of  the  two  years,  they 
enlarged,  widened,  and  deepened  the  canal,  and  thereby  took  great  additional  quan- 
tities of  water  from  the  Melin  Griffith  Works,  to  the  great  injury  of  Mr.  Blakemore  ; 
and  the  question  is,  whether  that  seventh  count  contains  a  sufficient  legal  statement 
of  the  cause  of  action  1 

It  contains  even  a  stronger  case  than  the  twelfth  count,  and  certainly  a  sufficient 
legal  statement  of  the  cause  of  action.  The  rights  of  Mr.  Blakemore  the  Plaintifl', 
were  fixed  by  the  previous  act  of  parliament,  had  it  not  been  for  the  intervention 
of  this  second  act  of  parliament.  Tlie  second  act  of  parliament  gives  a  certain  furthei' 
time  to  the  Company  of  Proprietors  of  the  Glamorganshire  Canal  Navigation,  to 
carry  on,  and  alter,  and  make  their  works  ;  it  is  therefore  reasonably  to  be  inferred, 
that  it  was  intended  that  any  alteration  to  be  made  should  be  made  within  the  two 
years  by  the  company  of  projirietors.  Taking  into  consideration  the  language  of 
the  clause,  and  the  construction  which  1  have  considered  to  apply  to  the  [566]  act, 
it  cannot  be  conceived,  in  justice  and  propriety,  that  after  the  expiration  of  the  two 
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yoars  tlie  canal  could  be  enlarged  l)v  I  In'  company  of  proprietors  injuriously  to  Mr. 
Blakcniore 

The  judgment  of  the  Court  below  ujion  the  seventh  count,  and  also  upon  the 
eighth,  ninth,  tenth,  and  eleventh  counts,  ought  to  be  affirmed.  The  judgment 
also  of  the  corresponding  counts,  and  applying  to  the  Pentyrch  Works,  should  like- 
wise be  affirmed. 

(Sept.  21,1 831 .)  Ordered  and  adjudged,  that  the  judgment  given  in  the  Chamber 
of  Council,  nigh  the  Exchequer,  called  the  Council  Chamber,  affirming  a  judgment 
given  in  the  Court  of  Exchequer,  be  affirmed  with  £200  co.sts. 


[567]  1 1;  ELAND. 

COURT  01''  EXCIIE(,iUEli. 

The  Honourable  Edward  Mullins,  and  Thomas  Mullins,  and  William 
MuLLiNS,  his  Sons,  and  the  Honourable  and  Eeverend  Frederick 
Mullins,  and  Frederick  Mullins,  William  Mullins,  and  Alured 
Mullins,  his  Sous, — Appellants;  John  Townsend,  Esquii-e, — Respondent 
[1831]. 

[Mews'  Dig.  i.  354  ;  xi.  70  ;  xiv.  877.     S.C.  2  Dow  &  CI.  430.] 

v.,  a  judgment  creditor  of  a  tenant  for  life  under  a  deed  of  marriage  settlement, 
by  which  debts  were  charged  upon  the  lands,  in  1779  filed  a  bill  for  sale 
of  the  lands  for  payment  of  his  debt ;  to  which  bill  there  being  no  issue 
of  the  marriage  then  in  existence,  the  tenant  for  life  in  possession  and 
in  remainder  only  was  made  a  party  :  trustees  under  a  will  and  of  a  term 
for  persons  entitled  in  remainder,  etc.  were  not  made  parties  to  the  suit. 
In  1782,  V.  obtained  a  decree,  under  which  an  account  was  taken  of  the 
debt  of  v.,  but  no  account  of  the  incumbrances  affecting  the  lands.  A 
sale  was  made  of  part  of  the  lands  under  this  decree,  and  E.,  a  trustee 
for  v.,  became  the  purchaser.  The  surplus  of  the  purchase-money  by 
the  order,  upon  further  directions,  was  to  be  paid  to  the  tenant  for  life 
in  possession.  After  the  decree,  but  before  the  sale,  T.,  issue  in  tail,  was 
born,  but  not  made  party  to  the  suit  by  supplemental  bill.  After  the 
sale,  proceedings  were  taken  by  R.,  the  tenant  for  life  in  remainder,  to 
set  aside  the  purchase  for  irregularity,  but  were  dropped  upon  a  com- 
promise between  him  and  V.,  who  paid  hush  money  to  R.  and  his  attorney. 

Upon  the  death  of  R.  and  an  elder  brother,  T.  having  become  entitled  as  issue 
in  tail,  in  1808  filed  a  bill  to  set  aside  the  decree  and  the  purchase.  To 
this  bill  an  answer  was  put  in  by  V.,  and  a  replication  filed  in  1809  ;  but  no 
further  proceedings  in  the  cause  were  taken  until  1823,  when  an  amended 
bill  was  filed,  T.,  during  the  abeyance  of  the  suit,  [568]  having  been,  with 
a  few  short  intervals,  engaged  in  the  King's  service  abroad  as  an  officer 
in  the  army  :  Held,  under  these  circumstances,  that  the  decree  was  errone- 
ous and  void,  and  it  was  set  aside  for  want  of  parties,  and  on  account  of 
irregularity  and  fraud  in  the  proceedings. 

The  absence  of  the  Plaintiff  in  the  King's  service  abroad  was  held  a  sufficient 
excuse  for  the  delay  in  the  proceedings,  the  Defendant  not  having  ajjplied 
to  dismiss  the  bill  for  want  of  prosecution. 

The  bill  to  set  aside  the  decree  having  charged  that  parties  interested  were 
out  of  the  jurisdiction  of  the  Court,  it  was  objected,  on  the  hearing  of  the 
appeal,  that  the  fact  was  not  proved  :  Held,  that  this  objection,  not  having 
been  taken  upon  the  hearing  in  the  Court  below,  could  not  be  admitted 
on  appeal. 

Held,  also,  that  an  account  directed  from  the  death  of  the  second  tenant  for 
life  was  regular  and  sufficient. 
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Maurice  Fitzgerald,  being  seised  of  tiie  lands  of  Emilougli,  Graige,  East  Clouncurra, 
Banogue,  Goulane.  and  Ballynasear,  in  the  eonnty  of  Kerry,  by  settlement  on  his 
marriage  with  Elizabeth  ('rosbie,  dated  the  oOth  of  June,  ITO.'i.  conveyed  those  lands 
(amongst  others)  to  Patrick  t'rosbie,  Thomas  Crosbie,  William  ( 'rosbie,  Robert  Fitz- 
gerald, and  Henry  Kose  ;  to  the  use  of  Maurice  Fitzgerald  for  life;  remainder  to 
Patrick  Crosbie,  Thomas  Crosbie,  William  Crosbie,  Robert  Fitzgerald,  and  Ileniy 
Rose,  for  999  years  ;  remainder  to  the  first  son  of  Maurice  Fitzgerald,  in  tail  male ; 
with  divers  remainders  over  ;  and  a  term  of  999  years  was  limited  to  the  trustees 
upon  trust,  to  raise  for  the  daughters  and  younger  sons  of  the  marriage  such  sums 
of  money  for  their  portions  as  therein  mentioned  ;  and  after  such  portions  should 
be  paid,  to  surrender  the  term,  at  the  request  of  the  person  to  whom  the  estate  of 
inheritance  in  [569]  the  premises  expectant  on  the  determination  of  the  term  should 
belong. 

Maurice  Fitzgerald  died  before  1732,  leaving  an  eldest  son,  John  Fitzgerald,  a 
daughter  Barbara,  and  several  younger  children. 

In  1732  John  Fitzgerald,  upon  his  marriage  with  Margaret  Deane,  executed  an 
indenture,  dated  the  11th  of  April,  1732,  whereby  he  conveyed  to  Sir  Maurice  Crosbie 
and  Arthur  Hill  the  lands  limited  to  him  by  his  father's  settlement,  that  a  fine  and 
recovery  might  be  thereof  levied  and  suffered,  to  enure  to  the  use  of  John  Fitzgerald 
for  life  ;  remainder  (subject  to  jointure  for  his  intended  wife)  to  John  Bourke  and 
John  Copinger  for  ninety-nine  years  ;  remainder  to  the  first  son  of  John  Fitzgerald. 
in  tail  male  ;  with  like  estates  in  tail  male,  in  remainder  to  the  second  and  other  sons 
of  the  marriage  ;  remainder  to  the  right  heirs  of  John  Fitzgerald  :  and  John  Fitz- 
gerald covenanted  that  the  lands  were  free  from  incumbrances,  (except  the  jointure 
to  Elizabeth  Fitzgerald,  his  mother,  and  the  incumbrances  mentioned  in  the  schedule 
annexed.)  Upon  the  same  occasion.  Margaret  Deane  thereby  conveyed  her  fourth 
part  of  lands,  to  which  she  was  entitled  under  her  father,  to  the  same  trustees,  upon 
trust  to  sell  and  pay  the  incumbrances  mentioned  in  the  schedule. 

The  fir.st  item  in  the  schedule  was  a  sum  of  £2000,  therein  stated  to  be  due  to  the 
brothers  and  sisters  of  John  Fitzgerald,  being  the  balance  then  due  of  the  portions 
secured  to  them  by  the  term  of  999  years. 

The  settlement  of  1732  was  registered  on  the  17th  of  May,  1732  ;  and  the  fine 
and  recovery  duly  levied  and  suffered,  and  the  estates  tail  created  by  the  settlement 
of  1703,  barred  in  favour  of  the  limitations  of  the  settlement  of  1732. 

[570]  John  Fitzgerald  and  Margaret  his  wife  died,  leaving  an  only  son,  Maurice 
Fitzgerald,  and  one  daughter,  afterwards  married  to  Richard  Townsend. 

Maurice  Fitzgerald  married  Lady  Anne  Margaretta  F'itzmaurice ;  previously 
to  which,  an  indenture  of  settlement,  dated  the  13th  of  June,  171)4.  was  executed  ; 
whereby  (after  reciting  the  deed  of  1732,  and  that  there  still  remained  debts  affecting 
the  lands  in  Kerry,)  certain  lands  in  the  counties  of  Meath  and  Dublin  were  conveyed 
to  Earl  Cavan,  Lord  Branden,  and  Maurice  Copinger,  upon  trust  to  sell  and  pay  in- 
cumbrances, and  further  to  provide  for  payment  of  all  incumbrances  affecting  the 
lands  in  Kerry;  and  the  lands  comprised  in  the  settlement  of  1703  were  conveyed 
to  the  same  trustees,  upon  trust  to  sell  such  parts  as  with  the  lands  in  Meath  and 
Dublin  sliould  yield  a  sum  sufficient  to  discharge  all  incumbrances  affecting  the 
lands  in  Kerry  ;  and  to  convey  the  residue  to  Maurice  Crosbie  and  Richard  Pigott, 
to  the  use  of  Maurice  Fitzgerald  for  life  ;  remainder  (subject  to  a  jointure  for  Lady 
Anne  Fitzmaurice  of  £500)  to  Robert  Fitzgerald  and  John  Townsend  for  .500  years  ; 
remainder  to  the  first  and  other  sons  of  Maurice  Fitzgerald  in  tail  male  ;  remainder 
to  the  right  heirs  of  ^Laurice  Fitzgerald. 

There  was  no  issue  of  the  marriage  of  Maurice  Fitzgerald  and  Margaretta  Fitz- 
maurice ;  and  Maurice  Fitzgerald  being  seised  of  the  reversion  in  fee  of  the  lands 
in  Kerry,  subject,  amongst  other  incumbrances,  to  the  sum  then  due,  in  respect  of 
the  portions  payable  to  the  brothers  and  sisters  of  his  father,  John  Fitzgerald,  under 
the  settlement  of  1703,  by  his  will,  dated  the  7th  of  October,  1774,  with  a  codicil 
thereto,  dated  the  26th  of  May,  1776,  charged  his  real  estate  with  payment  [571]  of 
his  debts,  and  devised  all  such  real  estates  as  he  should  die  possessed  of  (in  case  he 
should  die  without  issue)  to  St.  Leger  St.  Leger  (afterwards  Lord  Doneraile)  and 
John  Townsend,  to  the  use  of  his  wife  Lady  Anne  for  life  ;  remainder  to  Richard 
Boyle  Townsend  (the  testator's  milv  ne|ihi'w.  and  the  Respondent's  fatbei-)  for  life  ; 
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remainder  to  the  first  and  other  soiis  of  Richard  Boyle  Townseud  in  tail  male ;  re- 
mainder to  the  right  heirs  of  Eichard  Bojde  Townsend  :  and  a  power  was  given  to 
Richard  Boyle  Townsend  to  charge  the  lands  with  a  jointure  not  exceeding  £300 
a  year,  and  with  £3000  for  younger  children's  portions. 

The  testator  Maurice  Fitzgerald  died  on  the  17th  of  June,  1779,  leaving  Lady 
Anne  his  widow,  and  Rioliard  Boyle  Townsend  his  heir  at  law,  and  Lady  Anne  proved 
the  will  and  codicil. 

On  the  1 4th  of  May,  1 784,  Richard  Boyle  Townsend  married  Henrietta  Newenhain  ; 
and,  hy  a  settlement  of  that  date,  he  conveyed  the  lands  in  Kerry  to  Lord  Doneraile 
and  John  Townsend,  upon  trust  to  pay  thereout  £300  per  annum  to  Henrietta,  his 
intended  wife,  in  the  event  of  her  surviving  him  ;  and  subject  thereto  to  John  New- 
enham  and  Amos  Vereker  for  300  years,  upon  trust  to  raise  £3000  for  the  younger 
children  of  the  marriage. 

There  was  issue  of  the  marriage,  Richard,  the  eldest  son,  (born  on  the  5th  of  April, 
1785,  who  died  a  bachelor  on  the  1 3th  of  February,  1 805) ;  the  Respondent,  the  second 
son,  (born  the  11th  of  June,  1786) ;  and  several  other  children. 

Barbara  Fitzgerald,  sister  of  Jolin  Fitzgerald,  married  Bastable  Herbert,  being 
entitled  to  £300  as  her  share  in  the  portions  provided  by  the  settle-[572]-nient  of  1 703  ; 
and  no  part  thereof  having  been  paid,  Herbert  and  his  wife,  in  August,  17G6,  instituted 
a  suit  against  Maurice  Fitzgerald  and  others  to  have  the  £300  raised  and  paid. 

The  suit  was  not  determined  in  the  lifetime  of  Herbert  or  his  wife  ;  but  on  the 
1st  of  February,  1810,  Lucy  Seely,  widow,  (daughter  and  administratrix  of  Bastable 
Herbert  and  his  wife,  and  also  administratrix  of  William  Crosbie,  deceased,  surviving 
trustee  of  the  term  of  999  years,)  filed  her  bill  for  recovery  of  the  £300  against  Richard 
Bo3'le  Townsend  and  others,  and  by  a  decree  dated  the  18th  of  November,  1813, 
was  declared  to  be  entitled  to  £2067  7s.  6d.  for  principal  and  interest ;  in  default 
of  payment  whereof  it  was  decreed,  that  a  competent  part  of  the  lands  comprised  in 
tlie  term  should  be  sold,  and  the  amount  paid  out  of  the  produce. 

On  the  24th  of  December,  1779,  Thomas  Mulhns,  afterwards  Lord  Yentry  (father 
of  the  Appellants,)  filed  a  bill  in  the  Court  of  Exchequer  in  L-eland,  as  a  creditor  of 
the  testator,  Maurice  Fitzgerald,  against  Lady  Anne  Fitzgerald,  Richard  Boyle  Town- 
send,  and  the  trustees  of  the  term  of  500  years,  John  Lord  Mayo  (formerly  John 
Bourke),  and  Maurice  Copinger,  charging  that  Maurice  Fitzgerald  died  indebted 
to  him  in  various  sums  ;  that  Lady  Anne  alleged  the  testator  not  to  have  left  personal 
estate  sufficient  to  pay  the  same  ;  that  Lord  Mayo  and  John  Copinger  alleged  tlieir 
trust  was  not  completed,  and  that  there  were  then  debts,  which  were  due  previous 
to  the  execution  of  the  settlement  of  1 764,  and  praying  an  account  of  the  personal  estate 
of  the  testator,  and  of  the  debts  due  from  the  testator  at  the  date  of  execution  of  that 
settlement,  and  a  sale  of  a  sufficient  part  [573]  of  the  testator's  estates,  for  payment 
of  unsatisfied  debts,  and  the  sum  due  to  Thomas  Mulhns,  and  that  a  receiver  might 
be  appointed. 

The  trustees  of  the  will  of  ^laurice  Fitzgerald  were  not  parties  to  the  suit :  nor 
the  person  in  whom  the  term  of  999  years  created  by  the  deed  of  1703  was  vested. 

Before  any  answer  was  filed  in  the  cause  instituted  by  Thomas  MuUins,  another 
suit  was  instituted  in  the  same  Court  in  May,  1780,  by  Edward  Tuohy,  a  judgment- 
creditor  of  the  testator  Maurice  Fitzgerald,  against  the  parties  defendants  in  tlie 
suit  instituted  by  Mulhns,  and  the  trustees  of  the  will,  praying  the  like  relief  as  the 
bill  filed  by  Mullins,  and  an  account  of  the  real  estates  of  Maurice  Fitzgerald,  and 
the  incumbrances  affecting  them. 

Richard  Annesley  Simpson,  the  solicitor  of  Mullins,  was  also  solicitor  for  Tuohy 
in  his  suit. 

Lady  Anne  Fitzgerald  answered  the  bill  of  Thomas  Mullins,  on  the  6th  of  November, 
1780,  contesting  the  validity  of  his  demands,  and  putting  him  on  the  proof  thereof. 

After  this  answer  was  filed,  the  prosecution  of  the  suit  of  Mullins  was  suspended. 

Tuohy  obtained  a  decree  in  his  suit  on  the  22d  of  February,  1781,  by  whicli  the 
accounts  prayed  were  directed  to  be  taken,  including  an  account  of  debts,  and  of 
the  testator's  real  estates,  and  the  incumbrances  affecting  them. 

Thomas  Mullins  obtained  a  decree  in  his  cause  on  the  27th  of  April,  1782,  by  which 
certain  accounts  prayed  bj'  liis  bill  were  directed,  but  no  account  of  incumbrances 
afl'ecting  the  real  estates  of  the  tci^tator  was  directed. 
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Under  this  decree,  upon  the  7th  of  July,  178.'!,  [574]  tiic  deputy  iciiiemhraticei- 
of  the  Court  of  Exchequer  leported  that  the  testatnr,  Miiiirii-e  l''it/,^'erald.  died  seised 
of  the  lands  before  mentioned,  but  that  no  evidence  was  laid  iiefore  him  as  to  iiis  per- 
sonal estate  :  that  the  testator,  Maurice  Fitzgerald,  was,  at  liis  death,  indebted  to 
Thomas  MuUins  on  bond,  and  by  judgment  for  principal,  interest,  and  costs,  to  the 
31st  of  May,  1783,  in  the  sum  of  £1275  13s.  ll^d.;  and  that  tliere  were  various  sums 
due  to  other  persons  in  his  report  named. 

On  the  7tli  of  July,  1783,  an  order  nisi  was  obtained  to  confirm  the  repoi't,  and 
also  an  order  to  set  down  the  cause. 

On  the  22d  of  July,  1783,  the  cause  of  Thomas  MuUins  was  heard  upon  the  report, 
and  the  deputy  remembrancer  was  directed  to  calculate  further  interest  ;  and  it 
was  decreed  that  Lady  Anne  Fitzgerald  should,  in  six  months,  pay  the  sums  reported 
due;  or  in  default  that  the  lands,  or  a  competent  part,  should  be  sold;  and  that 
out  of  the  money  arising  by  the  sale,  Thomas  Mullins  and  the  other  creditors  should 
be  paid  their  principal,  interest,  and  costs. 

By  this  decree,  which  was  enrolled  by  Thomas  Mullins,  it  was  directed  that  the 
remainder  of  the  purchase-money  (if  any)  was  to  be  paid  to  Lady  Anne  Fitzgerald. 

At  the  time  when  the  decree  was  obtained,  there  was  no  tenant  in  tail  under  the 
will  of  Maurice  Fitzgerald,  in  esse  ;  and  no  person  in  esse  interested  to  contest  it,  but 
Richard  Boyle  Townsend,  the  tenant  for  life,  in  remainder,  (expectant  on  the  death 
of  Lady  Anne  Fitzgerald,)  who  was  then  unmarried  ;  but  before  any  sale  was  efl'ected 
under  the  decree,  (Richard  Boyle  Townsend  having,  in  Maj',  1784,  intermarried 
with  Henrietta  Xewen-[575]-ham,)  Richard  Townsend,  the  eldest  son  was  born, 
and  on  the  11th  of  June,  1786,  the  Respondent  was  born. 

Thomas  Mullins  was  intimately  accjuainted  with  Richard  Boyle  Townsend  and 
his  family,  and  aware  of  his  marriage,  and  of  the  birth  of  Richard  Townsend  and 
the  Respondent.  But  Richard  Townsend  was  not  made  a  party  by  supplemental 
bill. 

On  the  14th  of  May,  1786,  Thomas  Mullins,  caused  the  lands  to  be  sold  under 
the  decree,  and  Arthur  Blennerhassett  was  declared  the  purchaser,  for  £5025. 

This  purchase  by  Blennerhassett,  which  was  in  trust  for  Thomas  Mullins,  was 
set  aside ;  and  the  same  lands  were  again  sold  under  the  decree  to  Thomas  Rice  for 
£5050. 

The  purchase  by  Rice,  which  also  was  in  trust  for  Thomas  Mullins,  was  confirmed 
by  an  order  dated  on  the  24th  of  July,  1786  :  and  on  the  following  day  an  order 
was  made,  that  on  the  creditors  signing  receipts  for  their  demands,  and  Rice  paying 
the  balance  of  purchase-money  into  the  bank,  the  deputy  remembrancer  should 
execute  a  conveyance  of  the  lands  to  Thomas  Rice. 

On  the  24th  of  October,  1786,  Richard  Annesley  Simpson,  as  attorney  for  Thomas 
Mullins,  and  the  other  creditors,  signed  receipts  for  the  sums  decreed  to  them,  amount- 
ing to  £4590,  and  the  following  day  lodged  in  the  bank  £460,  the  balance  of  the  pur- 
chase-money of  £5050. 

Of  the  £4590,  £1400  and  upwards  was  interest  accrued  subsequently  to  the  death 
of  the  testator,  ^Laurice  Fitzgerald. 

On  the  25th  of  July,  1786,  the  deed  of  conveyance  to  Rice,  as  trustee  for  Mullins, 
was  executed  [576]  by  all  parties  except  Richard  Boyle  Townsend,  who,  though 
named  a  party,  refused  to  execute. 

On  the  9th  of  November,  1786,  Thomas  Mullins  was  put  into  possession  of  the 
lands  under  an  injunction  of  the  Court  of  Exchequer.  He  managed  the  lands  as 
his  own,  but  did  not  procure  a  conveyance  thereof  from  Rice,  till  .July,  1804.  By 
the  admission  of  Thomas  Mullins,  and  from  the  evidence  in  the  cause  on  which  the 
present  appeal  arose,  it  appeared  that  the  lands  so  sold  were  sold  at  a  gross  undervalue, 
to  his  trustee,  Thomas  Rice ;  for,  at  the  time  of  that  sale,  they  were  let  on  a  lease 
(to  expire  in  the  year  1794),  at  the  annual  rent  of  £167  lis.  And  Thomas  Mullins 
purchased  the  tenant's  interest  therein  for  £1100,  making  the  total  purchase-money 
paid  by  him  for  the  lands  discharged  of  all  leases,  £6150.  In  the  year  1795,  Thomas 
Mullins  let  the  same  lands  at  annual  rents  amounting  to  £746  16s.  9d. 

No  application  was  made  to  the  Court  for  an  attachment  against  Richard  Boyle 
Townsend,  for  not  executing  the  deed,  and  Thomas  Mullins  did  not  register  his  con- 
veyance of  October,  178(;,  until  the  12th  of  June,  1788,  and  on  the  14th  of  the  same 
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month  liicliaril  Boyle  Towiisond  caused  a  notice  of  motion  to  set  aside  the  sale  to 
be  served  on  the  attorney  of  Tlioirias  Mullins,  and  Rice,  his  trustee.  But  upon  a 
treaty  and  agreement  between  Mullins  and  Townsend,  the  motion  was  abandoned, 
.Mullins  paying  to  Townsend  a  consideration  for  witlidiawing  his  opposition. 

The  Respondent  in  the  month  of  January,  1805,  (before  he  had  attained  the  age 
of  twenty-one  years,  and  before  the  death  of  his  elder  brother  Richard  Townsend,) 
obtained  a  cornet's  commission  in  His  Majesty's  fourteenth  regiment  of  dra-[577]- 
goons,  and  shortly  afterwards  joined  the  regiment,  then  quartered  in  England. 
Richard  Townsend  having  subsecjuently  died,  the  Respondent  became  entitled  to 
the  first  estate  of  inheritance  in  the  lands  and  premises  in  question,  under  the  will 
of  the  testator  Maui'iee  Fitzgerald  (expectant  on  the  deatli  of  the  survivor  of  the  Lady 
Anne  Fitzgerald  and  Richard  Boyle  Townsend)  ;  and  having  become  acquainted, 
with  some  of  the  circumstances  connected  with  the  purchase  of  Thomas  Mullins, 
(who  subsequently  to  the  sale  had  been  created  a  peer  by  the  title  of  Lord  Ventry,) 
the  Respondent  on  the  7th  of  January.  1808,  filed  his  bill  in  the  Court  of  Exchequer 
against  Lord  Ventry,  and  the  other  defendants  therein  named,  setting  forth  to  the 
effect  hei'einbefore  mentioned  such  of  the  circumstances  connected  with  the  sale 
as  had  then  come  to  his  knowledge,  and  (amongst  others)  the  secret  agreement  between 
Lord  Ventry  and  Richard  Boyle  Townsend,  and  the  payment  of  the  sum  of  £600 
by  Lord  Ventry,  for  the  purpose  of  inducing  Richard  Bo3'le  Townsend  to  abandon 
his  application  in  the  year  1788,  to  set  aside  the  sale. 

The  Respondent,  by  his  bill,  prayed  that  the  sale  might  be  set  aside  or  declared 
fraudulent  and  void,  as  against  the  Respondent,  and  that  Lord  Ventry  might  be  decreed 
on  such  terms  as  the  Court  should  think  fit  to  convey  the  premises  in  question,  to 
some  trustee,  to  the  use  of  such  person  as  the  Court  should  think  proper  during  the 
life  of  Lady  Anne  Fitzgerald  and  Richard  Boyle  Townsend,  and  afterwards  to  the 
use  of  the  Respondent,  and  the  heirs  male  of  his  body  ;  and  in  default  thereof,  to  the 
use  of  the  younger  brothers  of  the  Respondent,  and  the  heirs  male  of  their  respective 
bodies,  with  the  ultimate  remainder  [578]  as  to  the  Court  should  seem  meet ;  and 
that  the  debentures  in  such  bill  mentioned  (in  which  the  balance  of  the  purchase- 
money  had  been  invested)  might  be  handed  over  to  Lord  Ventry,  if  he  should  think 
proper  ;  but  if  the  sale  should  not  be  set  aside,  then  that  the  same  might  be  reserved 
for  the  Respondent  in  such  way  as  the  Court  should  think  fit. 

Lord  Ventry,  by  his  an.swer  to  this  bill,  filed  on  the  2d  of  July,  1808,  did  not  deny 
that  previously  to  the  sale  in  question  he  had  been  acquainted  with  the  births  of  the 
Respondent  and  of  his  elder  brother,  and  admitted  that  the  sum  of  £600  was  paid 
by  him,  as  in  the  bill  stated,  but  alleged  that  it  was  the  attorney  of  Richard  Boyle 
Townsend  who  first  proposed  to  Richard  Annesley  Simpson,  Lord  Ventry's  solicitor, 
to  drop  all  further  proceedings  to  set  aside  the  sale,  on  being  paid  the  sum  of  £600  ; 
and  further  alleged  that  he  (Lord  Ventry)  was  advised  to  acquiesce  in  such  proposal, 
not  from  any  apprehension  as  to  the  fate  of  the  motion,  but  that  he  acceded  to  the 
proposal  from  a  conviction  that  Richard  Boyle  Townsend,  and  his  attorney,  in  case 
of  Lord  Ventry's  refusal,  would  resort  to  other  modes  of  harassing  him. 

The  answer  also  stated  that  the  lands  in  question  had  been  originally  charged 
with  a  term  of  100  years,  to  secure  a  jointure  of  £300  for  Frances  Sage,  who  had  been 
married  to  Lord  Ventry's  son,  William  Townsend  Mullins,  and  who,  after  her  divorce 
from  him,  married  Boyle  O'Sullivan  :  but  that  upon  such  divorce,  a  provision  was 
made  for  her  out  of  other  lands,  in  lieu  of  such  jointure,  by  reason  whereof  the  trusts 
of  the  term  of  100  years  became  satisfied. 

By  the  schedule  to  this  answer  it  appeared  that  [579]  the  lands  in  question  were 
then  let  at  rents  amounting  to  £746  16s.  9d.  per  annimi,  exclusive  of  penalties,  to 
which  some  of  the  tenants  were  liable,  and  that  all  the  leases  on  which  the  lands  were 
so  let  (save  one  at  £85  per  annum  rent)  had  been  made  in  the  year  1792  or  1795. 

Upon  the  17th  of  May,  1809,  the  Respondent  filed  his  replication  to  the  answer 
of  Thomas  Lord  Ventry  ;  but  in  the  preceding  month  of  October,  being  only  a  few 
weeks  after  this  answer  was  filed,  the  Respondent  bad  been  ordered  with  his  regiment 
upon  foreign  service  ;  and  in  December,  1808,  he  had  embarked  with  his  regiment 
for  Portugal,  where,  and  in  other  parts  of  the  continent  of  Europe,  he  remained  on 
military  duty  until  July.  1814.  when  he  returned  to  England  with  his  regiment; 
lint  lie  was  immediately  afterwards  again  ordered  on  foreign  service,  and  emliarked 
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with  his  regiment  for  America,  in  October  of  that  year,  aiul  he  contimieil  wilh  his 
regiment  wherever  it  happened  t"  lie  quartered  (except  when  lie  occa,sionally,  and  lur 
short  peririds,  liad  leave  of  absence,)  until  the  year  1S2.S. 

No  step  was  taken  liy  Loi'd  A' entry  during  this  period  to  speed  the  cause  or  have 
the  bill  dismissed. 

On  the  .■^)lst  of  December,  18'23,  the  Respondent  filed  his  amended  bill,  and  tjiei'ein 
set  forth  several  of  the  circumstances  herein-before  detailed,  and  particularly  the  settle- 
ments of  1 703  and  1704,  the  latter  referring  to  the  settlement  of  1732  :  the  bill  charged 
the  want  of  proper  parties  in  the  suit  in  which  the  sale  was  had,  especially  of  the 
trustee  of  the  term  of  DltO  years,  and  the  trustees  of  the  will  of  the  testator  Maurice 
Fitzgerald,  and  submitted  [580]  that  the  sale  was  invalid  because  the  Respondent's 
elder  brother,  Richard  Townsend  was  not  made  a  party  to  the  suit,  although  born 
before  the  sale,  and  charged  that  the  birth  of  Richard  Townsend  was  well  known 
to  Lord  Ventry  before  the  sale. 

The  Respondent  by  the  amended  bill,  and  by  a  subsequent  amendment  thereof 
on  the  1st  of  December,  1825,  prayed  that  the  decree  obtained  by  Lord  Ventry  and 
the  sale  had  thereunder  might  be  set  aside,  and  that  the  Respondent  might  have 
the  full  benefit  of  his  original  bill,  and  of  all  proceedings  had  thereon,  and  of  all  relief 
prayed  tliereby  ;  and  that  if  Tjord  Ventry  had  executed  any  deed  conveying  or  charging 
the  premises  for  valuable  consideration,  he  might  be  compelled  to  make  compensation 
to  the  Respondent ;  and  that  a  jiroper  person  might  be  appointed  a  receiver  of  the 
rents  of  the  lands  in  question  pending  the  suit. 

Thomas  Lord  Ventry  died  on  the  6th  of  January.  1824,  without  having  answered 
the  amended  bill  ;  and  on  the  18th  of  P'ebruary  following,  the  Respondent  filed  his 
bill  of  revivor  against  William  Townsend  Mullins,  then  Lord  Ventry,  the  eldest  son 
and  heir  at  law  of  Thomas  Lord  Ventry,  and  against  the  other  parties  claiming,  or 
supposed  to  claim,  under  the  will  of  Thomas  Lord  Ventry,  and  (amongst  others) 
again.st  the  Honourable  Richard  IMullins,  one  of  the  younger  sons  of  Thomas  Lord 
Ventry,  and  William  Mullins,  Richard  Mullins,  and  Ventry  Mullins,  sons  of  Richard 
Mullins. 

On  the  1st  of  December,  1825,  the  Respondent  amended  his  bill  of  revivor,  by 
stating  that  [581]  Richard  Mullins,  and  his  sons,  William,  Richard,  and  Ventry, 
and  Boyle  O'SuUivan,  and  Frances  his  wife,  then  resided  in  the  Isle  of  Man,  out  of 
the  jurisdiction  of  the  Court  of  Exchequer,  and  the  process  thereof. 

All  the  Defendants  in  the  Respondent's  cause  (except  Richard  Mullins  and  his 
sons,  and  such  others  of  the  Defendants  as  were  out  of  the  jurisdiction  of  the  Court) 
having  answered,  and  William  Townsend,  Lord  Ventry  and  his  wife,  having  admitted 
by  their  answers,  that  Boyle  O'Sullivan  and  his  wife  were  out  of  the  jurisdiction  of 
the  Court,  and  issue  being  joined,  witnesses  were  examined  on  the  part  of  the  Re- 
spondent and  of  the  Defendants  who  had  an.swered,  and  publication  having  passed,  the 
cause  was  heard  on  the  1st  of  February,  and  3d,  4th,  10th,  and  11th  of  May,  1827, 
Lady  Anne  Fitzgerald  and  Richai-d  Boyle  Townsend  having  both  died  before  the 
cause  was  heard  ;  the  latter  leaving  the  Respondent  his  executor,  who  proved  Ri<'hard 
Boyle  Townsend's  will  in  the  proper  Ecclesiastical  Court,  and  produced  the  probate 
on  the  hearing.  LTpon  this  hearing,  the  settlement  of  1732,  which  was  referred  to 
by  the  settlement  of  1764  (which  latter  settlement  was  in  issue  and  proved  in  the 
cause)  was  read  in  evidence  on  the  part  of  Respondent. 

By  the  decree  made  on  the  11th  of  May,  1827,  it  was  declared,  that  the  decrees, 
made  on  the  27th  day  of  April,  1782,  and  on  the  22d  day  of  July,  1783,  in  the  cause 
instituted  by  Thoma-  Mullins,  etc.  ought  to  be  decreed  erroneous  ;  inasmuch  as  all 
proper  parties  were  not  before  the  Court,  more  especially  the  personal  representative 
of  the  surviving  trustee  of  the  term  of  999  years,  created  by  the  [582]  marriage  settle- 
nient  of  the  30th  day  of  June,  1703  ;  and  inasmuch  as  the  proper  accounts  for  ascer- 
taining what  charges  and  incumbrances  affected  the  lands  were  not  then  directed  ; 
but  that,  inasmuch  as  it  had  been  admitted  at  the  hearing  of  the  Respondent's  cause, 
that  those  accounts  had  been  since,  and  before  that  hearing,  taken,  and  the  trusts 
of  that  settlement  fully  executed,  it  was  not  necessary  to  direct  any  accounts  touching 
the  same  ;  and  the  Court  was  further  of  opinion,  that  under  the  circumstances  of 
the  cas".  the  Respondent  was  not  entitled  to  have  the  accounts  in  that  cause  taken 
over  again,  ,'ind  tb.-i)   his  I'rlicf  should  be  confined  to  the  setting  aside  the  side  bad 
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uiuliT  tlie  last-mentioned  decree,  and  totlieconRe(|iiences  of  such  felief  as  after  directed, 
and  that  therefore  it  was  not  necessary  to  consider  wliether  attending  to  the  frame 
and  ])rayer  of  the  Respondent's  bill,  the  said  tlccree  should  then  be  set  aside  on  account 
of  these  errors  or  any  other  error  pointed  out  to  the  Court  or  argued  upon  ;  but 
that,  inasmuch  as  it  appeared  to  the  Court  that  the  sale  of  the  lands  of  Emilough, 
Graige,  East  Clouncurra,  Banogue,  Goulane,  and  Ballinasear,  situate  in  the  county 
of  Kerry,  which  was  had  under  the  said  decree,  to  Thomas  Eice,  in  trust  for  the  said 
Thomas  MuUins,  upon  the  3d  day  of  July,  1786,  for  the  sum  of  £5050,  was  improperly 
conducted,  and  the  completion  of  that  sale,  and  what,  according  to  the  then  practice 
of  the  Court,  might  be  deemed  the  final  confirmation  thereof,  obtained  by  a  dealing 
with  Richard  Boyle  Townsend,  the  tenant  for  life,  to  the  prejudice  of  Respondent, 
then  a  minor  of  very  tender  years  ;  and,  in  consecjuence  of  payment  of  a  large  sum 
of  [583]  money  to  the  said  Richard  Boyle  Townsend,  for  his  own  use  and  benefit, 
it  was  ordered,  adjudged,  and  decreed,  that  the  said  sale  should  be  set  aside  as  fraudulent 
and  void,  as  against  the  Respondent,  as  entitled  to  an  estate  in  tail,  in  remainder 
after  the  death  of  the  said  Richard  Boyle  Townsend,  under  the  will  of  the  said  testator 
Maurice  Fitzgerald.     And  that  the  deed  of  conveyance  of  the  said  lands,  bearing 
date  the  26th  day  of  October,  1786,  made  between,  etc.  should  be,  and  the  same  was 
thereby  declared  fraudulent  and  void  against  the  Respondent  as  such  tenant  in  tail 
as  aforesaid ;  and  that  the  said  Richard  Annesley  Simpson  (one  of  the  Defendants), 
in  whose  possession  or  custody  the  said  deed  then  was,  and  who  produced  the  same 
upon  the  hearing  of  the  cause,  should  forthwith  bring  in  and  lodge  the  said  deed 
in  the  Bank  of  Ireland,  to  the  credit  of  the  cause,  with  the  privity  of  the  Accountant- 
General  of  that  Court,  to  be  cancelled.     And  it  was  further  ordered,  adjudged,  and 
decreed,  that,  upon  the  terms  thereinafter  mentioned,  the  lands  and  premises  in 
question  should  be  reconveyed  to  the  uses  of  the  will  of  the  said  testator  Maurice  Fitz- 
gerald, discharged  of  all  claims  and  demands  of  the  Defendants  claiming  under  the 
said  Thomas  Lord  Ventry  deceased,  and  in  particular  discharged  of  all  claim  and 
claims  of  the  Defendants  William  Townsend  Lord  Ventry,  Clara  Lady  Ventry,  his 
wife,  Richard  Chute,  and  Boyle  O'SuUivan  and  Frances  his  wife,  under  the  indentures 
of  settlement  executed  respectively  on  the  intermarriage  of  the  Defendant  William 
Townsend  Lord  Ventry  w4th  his  former  and  present  wife,  in  the  pleadings  mentioned  ; 
and  that  the  Respondent  was  entitled  to  [584]  the  rents  and  profits  of  the  lands  and 
premises  in  question  from  the  22d  of  November,  1826,  being  the  day  of  the  death 
of  the  said  Richard  Boyle  Townsend,  upon  payment  by  the  Respondent  of  the  sum 
of  £4661  10s.  9|d.  sterling,  being  equivalent  to  the  sum  of  £5050  late  Irish  currency, 
being  the  sum  for  which  the  said  lands  and  premises  were  sold,  with  interest  thereon, 
at  the  rate  of  £6  per  cent,  per  annum,  from  the  death  of  the  said  Richard  Boyle  Town- 
send.   And  it  was  further  ordered,  adjudged,  and  decreed,  that  the  sums  of  £484  r2s.4d. 
4  per  cent,  stock,  and  the  sum  of  £403  6s.  4d.  3^-  per  cent,  stock,  to  the  credit  of  the 
causes  of  MuUins  v.  Fitzgerald  and  Others,  and  Townsend  r.  Lord  Ventry  and  Others, 
should  be  sold,  and  the  produce  thereof,  together  with  the  sum  of  £143  13s.   lid. 
cash  remaining  to  the  credit  of  such  two  causes,  and  the  sum  of  £17  5s.  8-|-d.  cash 
remaining  to  the  credit  of  the  cause  of  MuUins  v.  Fitzgerald,  should  be  carried  to  the 
credit  of  that  cause  ;  and  that  the  Respondent  should  bring  in  and  lodge  in  the  Bank 
of  Ireland  to  the  credit  of  the  cause,  with  the  privity  of  the  Accountant-General  of 
the  Court,  such  sum  of  money  as  with  the  produce  of  the  said  stock  and  cash,  would 
make  up  the  said  sum  of  £4661  10s.  9id.  sterling,  within  six  calendar  months  from 
the  date  thereof  ;  and  that  thereupon  the  Defendant  WiUiam  Townsend  Lord  Ventry, 
and  all  other  necessary  jsarties  in  the  cause,  should  join  in  executing  a  propei'  deed 
of  reconveyance  of  the  said  lands  and  premises  in  question,  to  the  uses  in  the  said 
will  of  the  said  testator  Maurice  Fitzgerald  specified  and  stiU  subsisting,  etc.     And 
it  was  further  ordered,  adjudged,  and  decreed,   [585]  that  the  said  Defendants  in 
that  cause,  or  such  other  persons  as  might  be  entitled  under  the  indenture  of  marriage 
settlement  therein  mentioned,  under  the  will  of  the  said  Thomas  Lord  Ventry,  or 
otherwise  under  him,  should  be  and  were  thereby  at  liberty  to  apply  to  the  Court 
to  have  the  said  sums,  amounting  to  the  sum  of  £4661   10s.  9Jd.  sterling,  applied 
as  they  might  be  advised  ;  and  that  it  should  be  and  was  thereby  referred  to  the  said 
Chief  Remembrancer,  to  take  an  account  of  the  rents  and  profits  of  the  said  lands 
and  premises  in  question,  from  the  22d  day  of  November,  1826,  being  the  day  of 
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the  death  of  the  said  Richard  Eoyle  Townsend,  to  the  time  of  taking  such  account, 
and  that  the  amount  thereof  might  be  set  off  against  the  interest  of  the  said  sum 
of  £4661  10s.  9^d.  sterhng,  from  the  22d  day  of  November,  1826,  to  the  time  wlien 
the  said  sum  should  be  lodged  in  the  bank  to  the  credit  of  the  cause  as  aforesaid  : 
and  that  if  tlie  said  rents  and  profits  should  exceed  said  interest  money,  then  that 
the  said  William  Lord  Ventry  shouhl  pay  such  balance  to  the  Kespondent ;  but  if 
such  interest  money  should  exceed  the  said  rents  and  profits,  tlien  that  the  Respond- 
ent should  pay  such  balance  to  the  said  William  Lord  Ventry.  And  it  was  further 
ordered,  adjudged,  and  decreed,  that  upon  said  sums,  amounting  to  the  said  sum 
of  £4661  10s.  9^d.,  being  so  lodged  to  the  credit  of  the  cause  as  aforesaid,  an  injunction 
should  issue  forth  of  the  Court,  directed  to  the  sheriff  of  the  county  of  Kerry,  requiring 
and  commanding  him  forthwith  to  put  the  Respondent  or  his  assigns  into,  and  from 
time  to  time,  quiet  and  establish  him,  in  the  actual,  [586]  <juiet,  a!id  peaceable  posses- 
sion of  the  said  lands,  etc.,  etc. 

The  appeal  was  from,  this  decree.  * 

For  the  Appellants. 

There  was  no  defect  of  parties  iii  the  suit  instituted  by  Thomas  Lord  Ventry, 
of  which  the  Respondent  was  competent  to  avail  himself. 

It  is  contrary  to  the  practice  of  the  courts  of  equity  to  declare,  that  decrees  ought 
to  be  deemed  erroneous  because  all  proper  parties  were  not  before  the  Court,  upon 
the  application  of  persons  who  were  parties  to  the  suits  in  which  such  decrees  were 
made,  or  whose  interests  were  properly  represented  therein. 

The  Respondent  not  haviu'^  been  born  until  after  the  decrees  in  the  cause  were 
■  pronounced,  was  fully  and  effectually  bound  thereby,  the  person  in  whom  the  first 
estate  of  inheritance  was  vested  having  been  befoi'e  the  Court. 

The  decree  professes  to  proceeil  upon  the  ground  of  fraud  and  collusion,  and  it 
clearly  appears,  by  the  evidence,  that  no  fraud  whatever  was  practised,  and  that 
the  suit  instituted  by  Thomas  Lord  Ventry  was,  in  all  respects,  most  adversely  defended, 
and  that  the  sale  to  Thomas  Rice,  in  trust  for  him,  was  a  fair  and  bond  fide  sale,  and 
at  the  full  value. 

The  Respondent,  by  his  conduct,  acquiesced  in  the  propriety  of  the  sale  ;  the 
bill  and  answers  in  the  cause  having  been  filed  in  1808,  and  no  further  proceedings 
taken  therein  until  the  end  of  [587]  the  year  1823,  within  ten  days  of  the  death  of 
Thomas  Lord  Ventry,  by  whose  death  the  means  of  accurately  ascertaining  the 
circumstances  attending  the  sale  have  been  lost. 

Supposing  the  decree  to  have  been  correct  in  setting  aside  the  sale,  a  reconveyance 
ought  only  to  have  been  directed  upon  certain  terms  and  certain  allowances,  which 
are  in  no  manner  provided  for  by  the  decree. 

The  decree  was  made  in  the  absence  of  material  parties,  no  answers  having  been 
put  in  by  Richard  MuUins  and  William  MuUins,  Richard  MuUins  and  Ventry  Mullins, 
his  sons,  or  by  Boyle  O'Sullivan  and  his  wife,  and  no  evidence  having  been  given 
of  any  of  such  parties  being  out  of  the  jurisdiction  of  the  Court. 

For  the  Respondent. 

The  decrees  of  April,  1782,  and  July,  1783,  were  erroneous  for  want  of  proper 
parties  ;  inasmuch  as  the  personal  representatives  of  William  Crosbie,  (who  had  been 
the  surviving  trustee  of  the  term  of  999  years,  created  by  the  deed  of  the  30th  of 
June,  1703,)  and  the  personal  representatives  of  Barbara  Herbert,  formerly  Fitzgerald, 
(who  was  entitled  to  an  unsatisfied  share  of  the  portions  secured  by  that  term,)  and 
St.  Leger  Lord  Doneraile,  and  John  Townsend,  (who  were  trustees  under  the  will 
of  Maurice  Fitzgerald  for  persons  not  in  esse,)  were  not  parties  in  the  cause. 

The  sale  in  question,  under  the  decree  of  Jvily,  1783,  cannot  he  nuiintained  against 
the  Respondent ;  inasmuch  as  the  Respondent's  elder  brother,  Richard  Townsend, 
who  was  entitled  to  the  first  estate  of  inheritance  in  the  lands,  having  been  born 
[588]  before  any  sale  of  the  lands,  was  not  made  a  party  in  the  cause  by  supplemental 
bill. 

The  decree  of  July,  1783,  was  erroneous  in  directing  a  sale  of  the  lands,  without 
any  previous  enquiry  respecting  the  incumbrances  affecting  the  same  lands,  and 

*  I  here  was  a  large  body  of  ])arol  and  documentary  evidence  on  both  sides.  The 
material  allegations  of  the  Respondent's  case  were  sustained  by  the  evidence. 
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ill  (Jircutiug  llio  losidue  of  tlic  puix-liusc-uioiiey,  after  payment  of  the  sums  ileeieed 
to  the  creditor;),  to  be  paid  to  Lady  Anne  Fitzgerald,  who  was  only  tenant  for  life  of 
the  lands  ;  whereby,  independently  of  the  obvious  injustice  of  such  a  direction,  an 
inducement  was  held  out  to  the  tenant  for  life  to  concur  in  a  sale  of  more  of  the  lands 
than  was  necessary  for  the  purposes  of  the  decree,  and  which  direction  was  introduced 
by  Thomas  MuUins  himself,  who  had  the  carriage  of  the  decree,  and  is  not  warranted 
by  the  notes  of  the  hearing ;  and  this  decree  was  further  erroneous  in  decreeing 
Thomas  xMullins,  and  the  other  creditors  of  Maurice  Fitzgerald,  who  were  not  creditors 
by  mortgage,  interest  upon  their  consolidated  demands  of  principal  and  interest, 
from  the  date  of  the  decree  ;  and  also  in  decreeing  interest  on  a  bill  of  costs  from  the 
date  of  the  decree,  though  such  bill  of  costs  was  a  demand,  not  in  its  nature  bearing 
interest,  and  was  so  treated  in  other  parts  of  the  decree,  whereby  a  larger  portion  of 
the  lands  was  sold  than  would  otherwise  have  been  necessary. 

The  decree  of  July,  1783,  was  also  erroneous  in  decreeing  a  sale  for  payment  of 
interest,  which  had  accrued  during  the  enjoyment  of  Lady  Anne  Fitzgerald,  the 
tenant  for  life  in  possession  of  the  lands,  without  directing  Ladj-  Anne  Fitzgerald, 
who  was  a  defendant  in  the  cause,  to  pay  such  in-[589]-terest,  or  to  reimburse  the 
persons  entitled  in  remainder  such  loss  as  they  should  sustain  by  reason  of  a  portion 
of  the  inheritance  being  sold  for  the  payment  of  such  interest,  whereby  the  Respondent 
was  prejudiced  to  the  amount  of  such  interest. 

The  decree  of  July,  1783,  did  not  direct  any  enquiry  as  to  what  part  of  the  estates 
was  most  fit  to  be  sold,  by  reason  of  which  omission  Thomas  Mullins  was  enabled 
to  have,  and  did  accordingly  have,  that  part  sold  which  best  suited  his  own  views  as 
an  interested  purchaser,  and  which  was  most  beneficial  to  the  tenant  for  life,  and 
most  prejudicial  to  the  Respondent. 

Thomas  Mulhns  not  only  united  in  himself  the  characters  of  vendor  and  purchaser, 
but  entered  into  a  private  agreement  with  Richard  Boyle  Townsend,  then  tenant 
for  life,  and  by  the  secret  payment  of  £600  induced  him  to  abandon  his  application 
to  set  aside  the  sale,  whilst  the  application  was  depending  in  Court ;  and  the  frame 
of  the  suit,  and  the  absence  of  parties  who  ought  to  have  been  before  the  Court,  enabled 
Thomas  MuUius  to  carry  his  fraudulent  purpose  into  execution,  which  proves  that 
the  Respondent's  objections  for  want  of  parties  are  matter  of  substance,  and  not 
of  form. 

The  sale  in  question,  and  its  confirmation,  and  the  whole  transaction  connected 
with  it,  were  a  fraud  upon  the  Court,  and  upon  the  Respondent  and  his  elder  brother, 
then  entitled  to  the  first  estates  of  inheritance,  and  both  then  infants  of  tender  years. 

The  Appellants  are  not  in  a  situation  to  complain,  that  the  relief  granted  was 
not  accompanied  by  special  directions,  enquiries,  and  accounts  not  [590]  directed,  inas- 
much as  the  account  directed  against  them  only  commences  from  the  death  of  R.  B. 
Townsend,  in  the  year  1826,  leaving  to  the  estate  of  Thomas  Lord  Ventry  the  whole 
benefit  of  the  previous  forty  years  enjoyment  by  him  and  his  family  ;  and  as  the  Re- 
spondent had  no  objection  to  having  the  sale  set  aside  for  all  purposes  as  from  the 
beginning,  and  the  account  taken  on  that  principle. 

For  the  Appellants,  Mr.  Pepys  and  Mr.  Turner. 

For  the  Respondents,  Sir  Edward  Sugden  and  Mr.  ICnight. 

Lord  Lyndhurst. — The  object  of  the  suit,  out  of  which  this  apjseal  arises,  was  to 
obtain  an  account  of  the  personal  estate  of  Maurice  Fitzgerald  ;  and,  in  case  of  defici- 
ency of  personal  assets,  for  the  sale  of  a  sufficient  portion  of  his  real  estate  to  pay 
debts  owing  at  the  time  of  liis  death. 

The  decree,  which  was  made  in  1783,  had  directed  the  usual  accounts;  but  no 
directions  were  given  to  ascertain  what  wei'e  the  incumbrances  on  the  real  estate. 
A  sale  was  directed  of  a  sufficient  portion  of  the  real  estate  to  satisfy  the  debts  ;  but 
it  was  a  most  extraordinary  circumstance  that,  by  the  decree,  it  was  ordered  that, 
after  payment  of  the  debts,  the  surplus  should  be  paid  over  to  the  tenant  for  life  in 
possession.  The  proceeding  was  altogether  full  of  irregularity.  The  suit  was  de- 
fective for  want  of  proper  parties.  No  account  of  incumbrances  was  directed  ;  and 
this  order  to  pay  the  surplus  to  the  tenant  for  life  [591]  was  grossly  improper.  But 
as  that  part  of  the  order  was  not  executed,  it  is  unnecessary  to  make  further  observa- 
tions upon  it.  There  are  other  eireiiuistaiices  in  the  ease  which  demand  the  attention 
of  the  House. 
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When  the  fslatL'  was  jmt  u]i  to  sale,  it  was  purchased  liy  a  Mi'.  Jviee,  wlio  liDUylit 
in  his  own  name ;  but  it  was  in  trust  for  MuUins,  the  I'laintiff  in  the  suit ;  and  it 
is  clear  upon  the  evidence,  that  the  estate  was  sold  for  a  sum  far  less  than  the  valiu: 
at  the  time  of  the  sale. 

After  the  sale,  an  application  was  made  to  tjie  Court  by  the  tenant  for  life  in  re- 
mainder to  set  aside  the  purchase,  and  that  a  new  sale  of  the  e.^Jtate  might  be  directed. 
Accorchng  to  the  practice  of  the  Court  of  Exchequer  in  Ireland,  such  an  order  might 
have  been  obtained.  But  some  delay  having  occurred  in  the  hearing  of  the  case, 
on  account  of  the  absence  of  the  purchaser,  an  opportunity  was  offered  for  ari-ange- 
ment  between  the  parties  ;  and  the  tenant  for  life  in  remainder  agreed  with  MuUins 
to  withdraw  his  objection  upon  the  terms  of  obtaining  for  himself  a  sum  of  £500,  and 
for  his  soheitor  £100.  The  application  for  the  new  sale  was  then  carried  on  as  a  matter 
of  form,  but  was  not  eti'ectually  prosecuted  ;  and  was  ultimately  abandoned. 

When  these  facts  were  brought  before  the  Court  below  by  the  Plaintiff  in  the 
suit,  the  Court  was  of  opinion  that  this  transaction  was  a  fraud  upon  the  persons 
entitled  to  the  inheritance,  who  were  then  infants  of  a  very  tender  age  ;  and  the 
jaroceeding  was  the  more  objectionable,  because  the  trustees  of  the  inheritance  were 
not  parties  to  the  suit.  The  bill  in  the  present  suit,  the  immediate  [592]  subject 
of  appeal,  was  filed  by  the  first  tenant  in  tail  in  remainder  as  soon  as  he  came  of  age, 
for  the  purpose  of  setting  aside  the  decree  so  far  as  it  related  to  the  purchase  in  trust 
for  MuUins. 

It  has  been  objected  here  and  below  that  the  suit  was  not  prosecuted  with  due 
diligence.  The  suit  was  instituted  in  1808,  and  was  not  effectively  prosecuted  till 
1823.  But  that  objection  was  hardly  competent  to  the  Defendant  MuUins,  who 
had  an  opportunity,  at  any  time  during  that  interval,  of  procuring  an  order  to  dismiss 
the  bill.  And  moreover  there  was  an  excuse  for  the  Plaintiff,  who  was  in  the  army 
on  service  abroad.  There  is  therefore  no  valid  objection  to  the  claim  of  the  Respondent 
on  the  ground  of  delay. 

Another  objection  was  argued  on  behalf  of  the  Appellant,  that  there  was  a  defect 
of  parties  to  the  suit.  It  was  alleged  in  the  bill,  that  these  parties  were  out  of  the 
jurisdiction.  On  the  other  hand  it  was  contended,  that  there  was  no  evidence  of 
that  allegation  ;  but  this  objection  ought  to  have  been  made  in  the  Court  below. 
It  is  too  late  to  make  it,  in  the  first  instance,  when  the  cause  comes  before  the  House 
on  appeal.  The  form  of  the  decree  furnished  a  third  ground  of  objection  ;  viz.,  that 
the  account  was  only  to  be  taken  from  the  death  of  the  tenant  for  life  in  remainder. 
But  that  is  a  mode  of  framing  the  decree,  which  is  advantageous  to  the  Appellants  ; 
and  if  it  were  otherwise,  it  could  not  be  required  that  the  matter  should  be  unravelled 
from  the  beginning  :  it  was  only  necessary  that  the  transaction  should  be  examined 
from  the  death  of  the  second  tenant  for  life  in  remainder,  that  is,  from  the  com- 
mencement of  the  interest  of  the  Respondent. 
Decree  affirmed. 


[593]  ENGLAND. 

COURT  OF  CHANCERY. 


The  Attorney-General, — Appellant ;  Geo.  Gavin  Browne  Mill,  John  Mill, 

and    Pat.    Bartlett, — Respondents :    The   Attorney  -  General,   on    the 

Relation  of  William  Jameson,  Provost  of  the  Burgh  of  Montrose,  and 

G.  Shand,  D.  Skinner,  and  J.  Birnie,  Baillies  of  the  said  Burgh,  and  John 

Macgregor,  the  Dean  of  Guild  of  the  said  Burgh, — Appellants ;  C4eokge 

Gavin  Browne  Mill,  and  Georcje  Mill  Nicholson, — Respondents:  The 

Attorney-General,  etc., — Appellants;    George   (Iavin    Browne    Mill, 

and  (iEORGE  Mill  Nicholson, — Respondents :  and  Joiix  Miir.,  Patrick 
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Baetlett,  and    the    Attorney-Genefal, — Appellants;    George    Gavin 
Browne  Mill, — Respondent  [1831]. 

[Mews'  Dig.  iii.  391,  420,  506.  S.C.  2  Dow  &  CI.  393 ;  and,  in  Chancery,  3  Euss.  328  ; 
5  L.  J.  Ch.  153.  Discussed  and  distinguished  in  Canterbury  {Mayor  of)  v.  Wybnrn 
and  Melbourne  Hospital,  [1895]  A.  C.  89.] 

D.  S.,  by  origin  a  Scotchman,  having  acquired  a  fortune  in  the  West  Indies 
in  the  year  1791,  while  he  was  residing  in  London  made  his  will,  by  which 
he  left  the  residue  of  his  real  and  personal  estate,  subject  to  certain  charges, 
to  trustees,  upon  trust  to  invest  so  much  as  was  personal  in  the  purchase 
■'  of  lands  or  rents  of  inheritance  in  fee-simple,  for  the  intent  and  purpose 
"  mentioned,  contained,  and  expressed  in  a  certain  instrument  or  writing 
"  bearing  even  date  ''  with  his  will. 

[594]  By  an  instrument  of  even  date  referring  to  the  will,  the  trusts  declared 
were  "  to  pay  two  thirds  thereof,"  (i.e.  of  the  yearly  rents  of  the  lands.) 
"  towards  the  relief  and  comfort  of  all  such  daughters  of  gentlemen  resid- 
"  ing  in  the  neighbourhood  of  Montrose  who  should  be  left  at  the  death 
"  of  their  fathers  destitute  of  support,  or  with  a  scanty  maintenance,"  etc. 

Held  that  this  was  a  void  bequest. 

In  1803,  a  bill,  to  which  the  Attorney-General  was  a  party,  had  been  filed  by 
the  Respondent,  praying  a  declaiation  that  the  bequest  for  charitable 
purposes  was  void  :  upon  this  bill  a  decree  was  made  in  favour  of  the 
Respondent  and  others  in  1809.  under  which  they  held  the  property  with- 
out dispute  till  1823  ;  when  the  bill  was  filed  by  the  Appellants,  stating 
the  former  bill  and  proceedings,  but  omitting  to  state  that  the  Attorney- 
General  was  a  part}-.  To  this  bill  the  Respondent  demurred  ;  but  the 
demurrer  was  overruled,  because  it  did  not  appear,  on  the  face  of  the 
bill,  that  the  Attorney-General  was  a  party  to  the  former  suit  :  but  leave 
was  given  to  put  in  a  plea,  which  was  accordingly  done.  The  plea  consisted 
of  a  statement  of  the  former  suit  and  proceedings,  and  the  decree  made 
under  it.  The  Appellant  then  presented  a  petition  of  re-hearing  of  the 
former  suit  ;  but  the  plea  was  allowed,  and  the  decree  affirmed,  on  re- 
hearing. 

David  Mill,  formerly  of  the  island  of  Cariacou,  in  the  West  Indies,  but  at  the  time 
of  making  his  will,  of  Charles  Street,  in  the  parish  of  Saint  Mary-le-bone,  in  the  county 
of  Middlesex,  being,  at  the  respective  times  of  making  and  publishing  his  will  and 
codicils,  after  mentioned,  and  at  the  time  of  his  death,  seised  and  possessed  of  a  consider- 
able real  and  personal  estate  in  the  island  of  Cariacou.  in  the  West  Indies,  and  in 
England,  and  elsewhere,  made  and  piiblished  his  will,  bearing  date  the  5th  day  of 
December,  1791,  whereby  he  gave  and  bequeathed  all  his  estate  or  plantation  in  the 
island  of  Cariacou,  with  the  lands,  slaves,  hereditaments,  [595]  and  appurtenances 
thereto  belonging,  (subject  and  charged  and  chargeable  with  the  annuity,  yearly 
rent  charge,  or  sum  of  £300  thereinafter  mentioned),  and  all  other  his  estates  and 
effects,  both  real  and  personal,  and  of  what  nature  or  kind  soever,  and  wheresoever, 
not  thereinafter,  or  by  any  codicil  thereto,  .specifically  bequeathed,  unto  his  cousin 
James  Mill,  his  brother  George  Mill,  and  his  cou.sin  Hercules  Mill,  and  Dr.  Patrick 
Bartlett  of  Cariacoti,  and  the  survivors  or  survivor  of  them,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  according  to  his  several  and  respective  interests  therein  ; 
which  said  gift  and  devise  he  declared  to  be  upon  the  trusts  following,  (that  is  to  say.) 
that  they,  his  said  trustees,  or  the  survivors  or  survivor  of  them,  his  heirs,  executors, 
administrators,  or  assigns,  should,  out  of  his  said  personal  estate,  and  by  sale  tliertof, 
and  out  of  the  rents,  issues,  and  profits  of  his  real  estate,  or  by  sale  thereof,  paj'  all 
his  debts  and  funeral  charges,  and  the  legacies  and  annuities  thereinafter  by  him 
given.  And  the  said  testator  gave  and  bequeathed  several  legacies  and  annuities 
to  the  persons  therein  re.spectively  named  ;  and  amongst  the  said  annuities  he  gave 
and  devised  unto  the  said  James  Mill,  George  Mill,  Hercules  Mill,  and  Patrick  Bartlett, 
and  the  survivors  and  survivor  of  them,  his  heirs,  executors,  administrators,  and 
assigns,  one  perpetual  annuitv,  clear  yearly  rent  charge,  or  sum  of  £300,  etc.,  to  be 
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issuiiifi  and  |}aval)lc  out  of  all  his  said  estate  or  ])laiitation  in  the  island  of^L'ariacou  ; 
and  he  did  thereby  eharge  and  subject  all  and  every  of  his  said  estate  or  jilantation 
in  the  island  of  Cariacou  aforesaid,  with  the  slaves,  hereditaments,  and  aj)purtenances 
thereto  belonging,  with  the  ]xiynient  of  the  said  annuity  or  yearly  rent,  or  sum  [596] 
of  £300  aecnrdingly  ;  and  which  annuity  he  did  thereby  direct  should  be  paid  antl 
applied  by  his  said  trustees,  and  the  survivors  and  survivor  of  them,  his  heii-s,  executors, 
administrators,  or  assigns,  in  such  manner  as  to  them  should  appear  best  calculated 
to  meliorate  the  situation  of  the  slaves  which  should  from  time  to  time  be  upon  the 
said  estate.  The  residue  of  his  real  and  personal  estate  vfus  disposed  of  as  follows  : — 
"  As  for  all  the  rest,  residue,  and  remainder  of  my  estate  and  effects  whatsoevei'  and 
"  wheresoever,  and  of  what  natui-e  or  kind  soever,  subject  and  charged  and  chargeable 
"  as  aforesaid,  and  also  subject  to  any  legacies,  which  1  may  give  by  any  codicil  to  this 
"  my  last  will,  and  also  subject  to  all  such  costs,  charges,  and  expenses  as  my  said 
"  trustees  and  executors  hereinafter  named  shotdd  bear,  pay,  sustain,  or  be  put  unto, 
'■  in  or  about  the  execution  of  the  trusts  hereby  in  them  reposed  ;  1  give,  devise,  and 
"  bequeath  the  same  and  every  part  thereof  unto  the  said  James  Mill,  George  Mill, 
"  Hercules  Mill,  and  Patrick  Bartlett,  upon  trust  that  they  my  said  trustees,  and 
"  the  survivors  and  survivor  of  them,  and  the  heirs,  executors,  administrators,  and 
"  assigns  of  such  survivor,  do  and  shall,  as  soon  as  conveniently  may  be,  invest  such 
"  part  of  my  said  estate  as  shall  not  then  consist  of  real  estate,  in  the  purchase  of  lands 
"  or  rents  of  inheritance  in  fee-simple,  which  purchase  or  purchases  shall  be  made  in 
"  the  names  of  the  said  trustees,  or  the  survivors  or  survivor  of  them,  and  by  them, 
"  in  due  and  legal  form,  conveyed  from  time  to  time,  together  with  such  part  or  parts 
"  of  my  real  estate  as  may  then  happen  not  to  be  sold  or  disposed  of  for  the  purposes 
"  aforesaid,  to  other  [597]  trustees  and  their  heirs,  so  as  at  all  times  hereafter  to 
"  support  and  preserve  a  perpetual  succession  in  the  lands  and  rents  so  to  be  purchased  ; 
"  and  such  parts  of  my  real  estates  as  may  not  have  been  sold  and  disposed  of,  for  the 
"  intent  and  purpose  mentioned,  contained  and  expressed  in  a  certain  instrument 
"  or  writing,  b}'  me  executed,  bearing  even  date  herewith  ;  and  1  do,  of  this  my  last 
'■  will  and  testament,  constitute  and  appoint  the  said  James  Mill,  George  Mill,  Hercules 
"  Mill,  and  Patrick  Bartlett,  executors." 

David  Mill  signed  and  sealed  an  instrument  in  writing,  purporting  to  be  executed 
in  the  presence  of,  and  attested  by,  two  witnesses,  and  bearing  even  date  with  and 
referred  to  in  his  will  as  follows  : — "  To  all  to  whom  these  presents  shall  come,  1,  David, 
'■  Mill,  formerly  of  the  Island  of  Cariacou,  in  the  West  Indies,  at  present  residing  in 
■■  Charles  Street  in  the  parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex,  Esquire, 
"  send  greeting  :  Whereas  I  have  often  observed  with  regret  the  very  destitute  situa- 
"  tion  in  which  the  daughters  of  many  gentlemen  in  the  neighbourhood  of  Montrose, 
"  North  Britain,  have  been  left  at  the  death  of  their  fathers,  and  it  being  my  earnest 
'■  will  and  desire  to  add  comfort  to  as  many  of  the  persons  of  the  above  description 
"  as  possible,  1  have,  in  and  by  my  last  will  and  testament,  bearing  even  date  with 
"  and  executed,  published,  and  declared  immediately  at  or  before  the  sealing  and 
"  delivery  of  these  presents,  given,  devised,  and  bequeathed  all  the  residue  and  re- 
"  mainder  of  my  estate  and  effects  whatsoever  and  wheresoever,  of  what  nature  or 
"  kind  soever,  subject  and  charged  and  chargeable  as  thereinbefore  [598]  mentioned, 
"  and  also  subject  to  any  legacies  which  I  may  give  by  any  codicil  to  that  my  will, 
"  and  also  subject  to  all  such  costs,  charges,  and  expenses,  incurred  in  the  execution 
"  of  tlie  trusts  in  my  said  will,  unto  my  cousin  James  Mill,  of  Camberwell  in  the 
"  said  county  of  Surrey,  Escjuii-e  ;  my  brother  George  Mill  of  Montrose  aforesaid  ; 
"  and  my  cousin  Hercules  Mill,  of  the  same  place,  Esquire  ;  and  Dr.  Patrick  Bartlett 
"  of  Cariacou  aforesaid  ;  upon  trust  that  the  survivors  or  survivor  of  them,  and  the 
"  heirs,  executors,  administrators,  and  assigns  of  such  survivor,  do  and  shall,  as  soon 
"  as  conveniently  may  be,  invest  such  part  of  my  said  estate,  as  shall  not  then  consist 
"  of  real  e.state,  in  the  purchase  or  jnirchases  of  lauds,  or  rents  of  inheritance,  in  fee- 
'■  simple,  which  purchase  or  purchases  should  be  made  in  th(>ir  names,  or  in  the  names 
"  or  name  of  the  survivors  or  survivor  of  them,  and  by  them,  in  due  and  legal  form, 
"  conveyed  from  time  to  time,  together  with  .such  part  or  parts  of  my  real  estates 
'■  as  may  then  happen  not  to  be  sold  or  disposed  of,  for  the  purposes  in  my  said  will 
mentioned,  to  certain  trustees  and  their  heirs,  so  as  at  all  times  hereafter  to  support 
"  and  preserve  a  per])etual  succession  in  the  lands  and  rents  so  to  be  purchased  ;  and 
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"  such  parts  of  my  real  estate  as  may  not  have  been  sold  and  disposed  of,  for  the  intent 
"  and  purpose  mentioned,  contained  and  expressed  in  a  certain  instrument  in  writing, 
"  by  me  executed,  bearing  even  date  therewith.     Now  know  ye,  that  1  the  said  David 
"  Mill  do,  by  this  instrument  in  writing,  by  me  duly  executed,  bearing  even  date  witli 
"  my  said  last  will  and  testament,  testify,  acknow-[599]-ledge,  and  declare  that   the 
"  said  herein-before  recited  gift,  devise,  and  bequest  of  all  the  rest,  residue,  and  re- 
"  mainder  of  mj'  said  estate  and  efTects,  subject  as  aforesaid  to  the  said  James  Mill, 
"  George  Mill,  Hercules  Mill,  and  Patrick  Bartlett,  and  the  survivors  and  survivor 
"  of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of  such  survivor, 
"  was  so  made  and  given  them,  upon  trust  that  thej-  and  the  survivors  and  survivor 
"  of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of  such  survivor,  do 
'■  and  shall,  yearly,  and  every  year  for  ever,  pay  the  yearly  rents  of  my  said  estates 
'■  into  the  hands  of  the  following  persons,  their  heirs  and  successors,  (that  is  to  say,) 
"  the  two  persons  who  for  tlie  time  being  shall  be  my  nearest  of  kin,  and  residing 
"  within  twenty  miles  of  the  said  town  of  Montrose  ;  the  said  James  Mill  and  his 
"  heirs,  when  residing  within  the  said  distance;  Sir  Alexander  Ramsay  of  Balmain, 
"  Baronet,  and  Sir  David  Carnegie,  and  their  heirs,  when  he  or  they  shall  reside  within 
"  the  said  distance  ;  and  to  the  magistrates  of  Montrose  for  the  time  being  ;  it  being 
"  my  desire  and  intention,  that  neither  of  my  said  trustees,  or  their  heirs,  assigns, 
"  or  successors,  shall  act  in  the  execution  of  the  trusts  hereinafter  mentioned,  but 
'■  such  as  shall  reside  and  live  within  twenty  miles  of  the  town  of  Montrose  aforesaid, 
"  to  be,  by  the  said  trustees,  their  heirs  and  successors,  applied  in  the  manner  herein- 
"  after  mentioned  and  declared  of  and  concerning  the  same,  (that  is  to  say,)  upon 
"  trust  yearly  and  every  year  upon  the  19th  day  of  March,  in  every  year  for  ever, 
"  to  pay,  apply,  and  dispose  of  two  third  parts  [600]  thereof  towards  the  rehef  and 
'■  comfort  of  all  such  daughters  of  gentlemen  residing  in  the  said  neighbourhood  of 
"  Montrose  aforesaid,  who  shall  be  left,  at  the  death  of  their  fathers,  destitute  of  support, 
"  or  with  a  scanty  and  insufficient  maintenance,  in  manner  following  ;  (that  is  to  say,) 
"  to  such  daughters  of  deceased  gentlemen  who  before  his  or  their  death  shall  have 
''  resided  in  Montrose,  or  within  four  miles  thereof,  and  which  daughters  shall  them- 
"  selves  reside  there,  being  single  and  unmarried,  having  no  fortune  or  income  w'hat- 
"  ever,  the  sum  of  £50  per  annum  during  their  several  live.-;,  if  they  shall  remain  single 
"  and  unmarried.     And  in  case  such  daughter  shall  have  aia  income  or  provision 
'■  under  or  less  than  the  sum  of  £50,  then  such  annual  sum  to  be  made  up  in  amount 
'■  to  £50  a  year  by  my  said  trustees ;  and  persons  who  come  under  this  description 
"  shall  be  called  the  first  class  of  this  bounty,  and  be  entitled  to  a  preference.     And 
'■  on  the  marriage  of  any  such  daughter  or  daughters,  then  I  do  hereby  declare  that 
'•  the  said  annual  sum  or  sums  so  given  to  her  or  them,  shall  cease  and  be  no  longer 
"  paid.     And  in  case  my  said  trusteas,  or  the  survivors  or  survivor  of  them,  their 
"  heirs,  assigns,  or  successors  as  aforesaid,  shall  think  proper  at  any  time  or  times 
■  hereafter  to  extend  this  bounty  to  persons  of  the  description  aforesaid,  who  shall 
•  reside  within  ten  miles  of  Montrose  aforesaid,  then  I  declare  that  such  persons  shall 
"■  be  called  the  second  class,  and  entitled  to  benefit  next  after  the  first  cla.ss.     And 
'■  if  it  should  be  found  necessary  to  extend  this  bounty  to  persons  of  the  before-men- 
'■  tioned  description,  residing  within  twenty  [601]  miles  of  Montrose  aforesaid,  such 
'"  persons  shall  be  called  the  third  class,  and  entitled  to  the  bounty  next  after  the  first 
"  and  second  classes  aforesaid.     And  it  being  my  wish  and  desire  that  this  bounty 
"  may  assist  and  add  comfort  to  as  many  persons  as  possible,  I  do  hereby  declare  my 
"  meaning  to  be,  that  such  persons  of  the  above  description,  who  shall  require  the 
"  least  aid  and  assistance,  shall  have  a  preferable  claim  to  the  before-mentioned  bounty. 
■■  And  upon  the  further  trust  that  they,my  said  trustees,  and  the  survivors  and  survivor 
"  of  them,  their  heirs,  assigns,  and  successors  as  aforesaid,  do  and  shall,  on  the  said 
'■  19th  day  of  March  in  each  and  every  year,  pay,  divide,  and  distribute  the  whole 
"  of  the  other  remaining  one  third  part  of  the  rents,  issues,  and  profits  to  be  by  them 
'■  received  as  aforesaid,  unto  and  ainong.st  all  .such  persons  born  and  residing  within 

■  the  several  distances  of  Montrose,  and  cla.ssed  in  .such  manner  as  hereinbefore  men- 
■'  tioned,  concerning  the  indigent  and  distressed  daughters  who  shall  appear  to  my 
"  said  trustees,  their  heir.s,  assigns,  and  succe.s.sors,  to  be  the  proper  objects  of  this 

■  charitable  distribution,  in  sums  not  exceeding  £5  to  each  individual.     And  for  the 

■  more  cflcctually  carrying  on  the  several  trusts  hereinbefore  mentioned,  and  for 
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'■  establishing  a  method  whereby  the  same  may  be  from  time  to  time  kept  on  foot, 
"  for  the  more  regular  and  sure  payment  and  distribution  of  the  several  annual  sums 
"  and  charitable  donations  to  the  respective  description  of  persons  before  pointed 
"  out  and  mentioned  as  the  proper  objects  of  a  bountiful  assistance,  I  do  hereby 
"  empower,  authorise,  and  direct,  that  when  any  of  my  said  [602]  trustees  shall  die, 
"  or  discontinue  to  live  and  reside  within  twenty  miles  of  Montrose  aforesaid,  or  be 
'"  desirous  of  not  acting  in  or  relinquishing  his  trust,  it  shall  and  may  be  lawful  for 
"  the  real  surviving  acting  trustees,  or  a  majority  of  them,  from  time  to  time  to  elect 
"  and  choose  one  or  more  person  or  persons  to  act  and  be  joined  with  them  in  the 
"  execution  of  the  trust  aforesaid,  in  the  room  or  stead  of  him  or  them  so  dying,  or 
"  becoming  non-resident,  or  resigning  as  aforesaid,  and  to  make  and  invest  him  or 
"  them  with  a  full  power,  authority,  and  direction,  as  if  he  or  they  were  hereby  par- 
"  ticularly  named  or  appointed.  And  in  case  it  shall  at  any  time  hereafter  happen 
"  that  the  number  of  voices  shall  be  equal  in  any  matter  or  subject  relative  to  the 
"  execution  of  the  trusts  hereby  cre;ited,  I  do  hereby  declare,  that  the  trustee  who 
"  shall  be  nearest  of  kin  to  me  shall,  upon  all  such  occasions,  have  the  casting  vote ; 
"  and  if  there  shall  be  no  such  next  of  kin  to  me  a  trustee  at  the  time,  then  the  eldest 
"  or  senior  trustee  shall  have  the  casting  vote.  And  1  do  hereby  particularly  recom 
"  mend  to  my  said  trustees,  and  the  survivors  or  survivor  of  them,  their  heirs,  assigns, 
"  and  successors  as  aforesaid,  whenever  any  vacancy  shall  happen  as  aforesaid,  to 
"  elect  some  of  my  next  of  kin  as  trustees  of  this  bounty,  besides  the  two  nearest  of 
'■  kin  who  may  then  happen  to  be  trustees,  if  any  can  be  found  resident  within  twenty 
"  mile^  of  Montrose  aforesaid,  and  shall  be  adjudged  by  the  majority  of  my  said 
■■  trustees  to  be  fit  and  proper  persons  to  act  in  the  execution  of  the  several  trusts 
"  aforesaid." 

[603]  By  a  codicil  in  writing  to  liis  will,  bearing  date  the  20th  of  July,  1799,  after 
revoking  several  of  the  legacies  given  by  his  will,  and  giving  legacies  to  several  persons 
named  in  the  codicil,  and,  amongst  others,  a  legacy  of  £3000  to  the  Respondent,  he 
appointed  his  brother,  John  Mill,  joint  executor  with  James  Mill,  George  Mill,  and 
Hercules  Mill,  and  Patrick  Bartlett. 

By  another  codicil,  bearing  date  the  13th  of  September,  1800,  he  revoked  the 
devise  and  liequest  of,  and  discharged  his  plantation  in  Cariacou,  and  the  rents,  issues, 
and  profits  of  the  same  (except  the  annuity  of  £300  per  annum),  from  the  payment 
of  his  debts  and  funeral  charges,  anil  the  legacies  and  annuities  charged  upon  it  by 
the  will,  and  directed  that  the  same  sliuuld  be  discharged  out  of  his  personal  property  ; 
and  he  gave  all  his  plantation  in  Cariacou,  with  the  land,  slaves,  hereditaments,  etc. 
in  equal  copartnership,  unto  his  brothers  George  Mill  Nicholson  and  John  Mill,  and 
his  much  esteemed  friend  (the  Respondent)  George  Gavin  Browne,  their  heirs  and 
assigns,  to  be  by  them  held  and  enjoyed  in  equal  shai'es  and  proportions,  but  subject 
nevertheless  to  the  payment  of  the  annuity  of  £30t)  per  annum  expressed  in  his  will. 
By  a  third  codicil,  ilated  on  the  23d  of  June,  1802,  reciting  that  since  the  execution 
of  the  second  codicil,  his  brother,  George  Mill  Nicholson,  had  tleparted  this  life,  he 
revoked  the  bcque.st  of  the  part  or  share  of  and  in  the  saidestate()i-|)laiitation  of  Cariacou 
aforesaid,  given  and  devised  to  his  brother,  and  his  heiis,  and  lie  thereby  devi.sed  the 
said  part  or  share  of  the  same  estate  or  plantation  to  his  brother  .John  Mill  and  George 
Gavin  [604]  Browne.  And  after  giving  several  legacies,  and  I'cvoking  the  bequest 
in  his  will  of  his  books  to  his  brother  John  Mill,  and  after  giving  the  same  and  his 
library  to  George  Gavin  Browne,  his  executors,  etc.,  he  directed  that  George  Gavin 
Browne  should  assume  and  use  the  name  of  Mill  in  addition  to  his  name  of  Browne, 
etc.  ;  and  as  to  all  the  residue  of  his  monies,  and  securities  for  money,  stock  in  the 
public  or  government  funds,  mortgages,  and  estates  in  mortgage,  and  other  securities 
for  money,  effects,  and  premises  whatsoever,  not  before  given  and  bequeathed  by 
his  will  and  codicils,  he  bequeathed  the  same  to  his  brother  John  Mill  and  George 
Gavin  Browne,  their  executors,  administrators,  and  assigns,  to  be  equally  divided 
iietween  them.  And  he  thereby  appointed  his  brother,  John  Mill,  and  George  Gavin 
Browne  executors  of  his  will  and  codicils,  and  confirmed  the  appointment  in  his  will 
of  James  Mill,  Hercules  Mill,  and  Patrick  Bartlett  to  be  trustees  thereof. 

David  Mill  afterwards  published  another  codicil  to  his  will,  dated  the  29th  of  March, 
1803,  whereby  he  gave  certain  small  legacies  to  persons  therein  named,  but  did  not 
ulherwisc  alter  or  revoke  his  will  and  other  endicils,  or  any  of  them. 
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David  Mill  died  on  the  'iDth  of  December,  ISO-i,  without  issue  uud  unmarried, 
leaving  a  verj'  large  real  and  personal  estate,  and  without  having  revoked  or  altered 
his  will,  otherwise  than  as  the  same  is  revoked  or  altered  by  the  codicils,  and  without 
having  revoked  or  altered  his  codicils,  except  as  the  same  are  revoked  or  altered  by 
each  other,  leaving  John  Mill,  his  only  brother  and  heir  at  law,  and  one  of  the  executors 
of  the  will  and  codicils,  surviving. 

[605]  Upon  the  death  of  the  testator,  probate  of  the  will  and  codicils  was  granted 
to  John  Mill  and  to  the  Respondent,  by  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  and  they  thereby  became  the  legal  personal  representatives  of  the  testator. 

In  Hilary  term  180(5,  the  Respondent  filed  a  bill  in  the  Court  of  Chancery,  against 
•)ohn  Mill,  Patrick  Bartlett,  and  the  Honourable  Spencer  Percival,  His  Majesty's 
then  Attorney-General,  stating,  among  other  things,  the  facts  hereinbefore  stated  ; 
and  also  stating  that  the  Respondent  in  1795  was  informed  by  David  Mill  that  a  mis- 
understanding had  taken  place  between  him  and  his  brother  John  Mill,  on  account 
of  a  marriage  John  Mill  had  contracted  contrary  to  his  advice  ;  and  that  the  Respon- 
dent thereupon  used  every  means  in  his  power  to  bring  about  a  reconciliation  between 
them,  and  that  he  so  far  succeeded  therein  as  to  have  prevailed  upon  David  Mill  to 
address  a  letter  to  his  brother  John  Mill,  in  the  year  1796,  in  answer  to  a  letter  or 
letters  which  John  Mill  had  written  to  him,  David  Mill  not  having  written  to  John 
Mill,  as  the  Respondent  understood  from  the  said  David  Mill,  for  the  space  of  eleven 
years  ;  and  that  the  Respondent  also  under.stood  from  a  subsequent  conversation 
with  David  Mill  that  he  was  not  upon  terms  of  friendship  with  another  brother, 
George  Mill  ;  and  that  the  Respondent  thereupon  in  hke  manner  endeavoured  to 
bring  about  a  reconciliation  between  David  Mill  and  his  brother  George  Mill,  and  a 
reconciliation  was  at  length  effected  ;  and  also  stating  that  David  Mill  having  frequent 
occasions  for  medical  assistance,  the  Respondent  was  unremitting  in  his  attendance 
[606]  as  a  physician  upon  him,  and  for  which  David  Mill  declared  himself  to  be  under 
great  obligation  to  the  Respondent,  and  expressed  the  warmest  friendship  for  him  ; 
and  that  David  Mill  in  the  year  1799,  being  desirous  of  making  some  alterations 
with  respect  to  the  disposition  of  his  property,  as  made  by  his  will,  and  intending 
to  make  some  remuneration  to  the  Respondent  for  his  extraordinary  care  of  and 
attention  to  him  for  the  space  of  about  six  years,  made  the  codicil  to  his  will,  bearing 
date  the  '20th  of  July,  1799,  and  also  stating  the  codicil  of  the  1.3th  of  September, 
1800  ;  and  that  in  the  month  of  September  or  October,  1800,  David  Mill  received 
a  letter  from  Dr.  Patrick  Bartlett,  with  whom  David  Mill  had  been  upon  terms  of 
great  intimacy  for  thirty  years  and  upwards,  in  which  letter  Dr.  Bartlett  recommended 
it  to  David  Mill  to  try  the  change  of  air,  as  likely  to  conduce  to  the  restoration  of  his 
health,  and  he  invited  him  to  his  house  at  Little  Gaddesden  in  Hertfordshire  ;  and 
that,  as  the  disorder  with  which  he  was  afflicted  often  came  on  suddenly,  and  required 
immediate  assistance,  lie  recommended  it  to  David  Mill  to  endeavour  to  prevail  upon 
the  Respondent  to  accompany  him  ;  and  David  Mill  thereupon  pioposed  to  the 
Respondent  that  if  he,  the  Respondent,  would  accompany  him  to  Dr.  Bartletts,  and 
also  to  sueli  other  places  as  David  Mill  should  lie  disposed  to  go  to,  and  give  up  his 
practice  as  a  physician  at  Bath,  he  would  secure  to  the  Respondent  an  annuity  of 
£400  per  annum  for  his  life,  anil  £4000  to  be  at  his  disposal  at  his  death  :  to  which 
proposal  the  Respondent  acceded  :  and  that  the  Respondent  thereupon  gave  up  his 
practice  as  a  physician  at  Bath,  which  was  [607]  then  considerable,  and  devoted  him- 
self entirely  to  the  case  of  David  Mill,  and  frequently  assisted  him  in  the  management 
of  his  concerns;  and  also  stating  that  the  Respondent,  in  the  month  of  September, 
1800,  accompanied  David  Mill  to  the  house  of  Dr.  Bartlett  at  Little  (iaddesden  in 
Hertfordshire,  and  that  David  Mill  then  communicated  to  Dr.  Bartlett  the  proposal 
he  had  made  to  the  Respondent,  and  the  Respondent's  assent  thereto,  and  that  Dr. 
Bartlett  expressed  his  approbation  thereof  ;  and  that  I^avid  Mill  thereupon  executed 
a  bond  to  the  Respondent  for  the  purpose  of  carrying  the  agreement  into  execution, 
and  which  bond  was  attested  by  L)r.  Bartlett  and  his  brother  John  Bartlett  :  and 
also  stating  that  in  pursuance  of  the  agreement  the  Respondent  relinquished  his 
practice  as  a  physician  at  Bath,  and  attended  to  David  Mill  until  the  time  of  Ins  death  ; 
and  further  stating  the  codicil  of  the  23d  day  of  June,  18i)2.  and  the  codicil  of  the 
29th  day  of  March,  180-3  ;  and  that  His  Majesty's  Attorney-General,  on  behalf  of 
His  Majesty,  insisted  that  the  yearl}-  rent-charge,  or  sum  of  £300,  charged  in  and 
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liy  the  testator  s\v  ill  on  liis  estate  or  plantation  in  the  island  of  Cariacou,  for  thepiirpOso 
iif  ameliorating  the  situation  of  the  slaves  which  should  from  time  to  time  he  on  the 
estate,,  was  a  good  and  efi'eetual  eharge  on  the  estate  ;  whereas  tiie  Respondent  was 
advised  and  submitted  tu  the  judgment  of  the  Court  that  the  same  was  wholly  void 
by  the  statutes  of  mortmani,  and  ought  not  to  be  carried  into  execution,  and  ought 
to  be  declared  void  by  the  Court  ;  and  that  His  Majesty's  Attorney-tieneral  also 
insisted  that  the  residue  and  remaindt^r  of  the  testator's  real  and  personal  estate,  not 
[608]  specifically  devised  or  becpieathed  by  his  will  and  codicils,  except  his  estate  or 
plantation  in  the  island  of  Cariacou.  after  payment  of  his  debts,  legacies,  funeral  and 
testamentary  expenses,  were  applicable  to  the  charitable  purposes  mentioned  in  the. 
indenture  of  the  5th  day  of  December,  1791,  made  and  executed  by  his  testator,  and 
referred  to  by  liis  will ;  wliereas  the  Respondent  was  advised  that  the  same  were 
not  applicable  to  such  purposes  as  in  the  indenture  mentioned,  and  that  the  same 
were  not  such  as  could  be  carried  into  etFect,  and  that  such  residue  and  remainder 
of  the  testator's  real  and  personal  estate  therefore  passed  by  the  subsequent  testa- 
mentary instruments,  or  some  or  one  of  them,  made  and  executed  by  the  testator 
David  Mill  ;  and  the  Respondent  stibinitted  that  it  ought  so  to  be  declared  by  the 
decree  of  the  Court,  and  charging  that  probate  of  the  will  and  codicils  of  the  testator 
had  been  granted  to  John  Mill  and  to  the  Respondent  by  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  and  that  they  were  then  become  the  legal  per.sonal 
representatives  of  the  testator;  and  praying  that  the  devise  of  the  yearly  rent-charge  of 
£•'300  charged  by  the  testator's  will,  on  his  estate  or  plantation  in  the  island  of  Cariacou, 
for  the  purpose  of  ameliorating  the  condition  of  the  slaves  wliich  should  from  time 
to  time  be  on  the  estate  ;  and  also  the  devise  and  bequest  of  the  remainder  and  residue 
of  the  real  and  personal  estate,  after  payment  of  the  testator's  debts,  annuities,  legacies, 
funeral  and  testamentary  expenses,  for  the  purposes  in  the  indenture  of  the  5th 
day  of  December,  17111.  mentioned  and  referred  to  in  and  by  the  testator's  will,  might 
be  declared  void  [609]  liy  the  decree  of  the  Court,  and  that  the  Respondent  might 
be  declared  to  be  entitlecl  to  the  annuity  of  £400,  and  to  the  sum  of  £4000  to  be  at 
his  disposal  at  his  death,  secured  by  the  bond  of  the  testator,  bearing  date  the  26th 
day  of  December,  1800,  in  the  bill  mentioned  ;  and  that  the  Respondent  might  also 
be  declared  to  be  entitled,  together  with  John  Mill,  to  the  remainder  and  residue  of 
the  testator's  real  and  personal  estate,  after  payment  of  his  debts,  annuities,  legacies, 
funeral  and  testamentary  expenses  in  equal  moieties. 

John  Mill,  Patrick  Bartlett,  and  His  Majesty's  then  Attorney-General,  being 
served  with  process,  appeared  to  the  bill,  and  respectively  put  in  their  answers  thereto. 
And  His  Majesty's  Attorney-General  by  his  answer  insisted  on  behalf  of  the  charities, 
on  all  such  right,  title,  and  interest  in  the  premises  in  the  bill  mentioned,  as  the  charities 
should  appear  to  have  therein  ;  and  he  thereby  submitted  the  same  to  the  judgment, 
order,  and  direction  of  the  Court  ;  and  he  prayed  that  the  Court  would  take  care  of 
the  rights  and  interests  of  the  charities  in  the  premises. 

The  cause  was  heard  before  Sir  William  Grant  on  the  5th  day  of  May,  1808  ;  when 
it  was  ordered  and  decreed  that  it  should  be  referred  to  Mr.  Ord,  then  one  of  the 
.Masters  of  the  Court,  to  take  an  account  of  the  personal  estate  of  David  Mill,  the 
testator,  (not  specifically  bequeathed)  come  to  the  hands  of  John  Mill,  one  of  the 
executors  of  the  testator,  and  to  the  hands  of  the  Respondent,  the  other  of  his  exe- 
cutors, with  the  usual  directions. 

The  Master  made  his  report  in  the  cause  on  the  11th  of  February,  1809,  which 
was  afterwards  confirmed. 

[610]  The  cause  was  heard,  on  further  directions  and  costs,  on  the  13th  of  June, 
1809  ;  when,  among  other  things,  it  was  ordered,  that  the  Respondent  and  John 
Mill  should  transfer  the  sum  of  £39,'22G  lis.  9d.  3  per  cent,  consolidated  bank  an- 
nuities, and  the  sum  of  £18,634  3s.  8d.  bank  4  per  cent,  annuities,  etc.  And  that 
the  Master  should  take  an  account  of  what  was  due  to  the  several  annuitants,  etc. 
And  it  was  further  ordered,  that  the  Master  should  divide  the  clear  residue  of  the 
said  £39.226  lis.  9d.  bank  3  per  cent,  annuities,  and  £18,634  3s.  8d.  bank  4  per  cent, 
annuities,  after  such  sale,  and  carrying  over,  as  was  thereinbefore  directed  :  and 
also  what  should  remain  of  the  several  sums  of  cash  to  be  paid  in,  into  two  equal 
moieties.  And  it  was  ordered,  that  what  the  Master  should  certify  to  be  the  amount 
of  one  of  such  moieties,  should  be  paid  and  transferred  to  the  Respondent.     .And 
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tliat  wliat  tho  said  Master  should  find  to  be  the  amount  of  the  other  ot  sucli  nioieticf5, 
should  1)6  paid  and  transferred  to  the  Defendant  John  Mill. 

The  Master,  in  pursuance  of  the  decree  on  further  dii'ections,  taxed  the  costs,  etc. 

This  report  of  the  Muster  was  confirmed,  and  thereupon  the  amount  of  what 
was  found  by  the  report  to  be  due  and  owing  for  the  arrears  of  the  annuities,  and  in 
respect  of  the  debts,  legacies,  and  interest  was  raised,  in  manner  directed  by  the  decree, 
and  paid  to  the  several  jia  rties  entitled  thereto  ;  and  the  sum  of  £1 1 ,000  4  per  cent,  bank 
annuities,  part  of  the  sum  of  £18,634  ;?s.  8d.  4  per  cent,  bank  annuities  was  carried 
over  by  the  accountant  general  to  the  account  called  "The  Annuitants'  Account;" 
and  one  moiety  of  the  clear  residue  of  the  sums  of  £39,226  [611]  lis  9d.  bank  3  per 
cent,  annuities,  and  £18,634  3s.  8d.  bank  4  per  cent,  annuities,  after  such  sale  and 
carrying  over,  as  by  the  decree  directed  ;  and  also  one  moiety  of  what  remained  f>f 
the  several  sums  of  cash,  by  the  decree  directed  to  be  paid  into  Court,  was  paid  and 
transferred  to  and  received  by  the  Defendant  John  Mill.  And  the  other  moiety 
thereof,  respectively,  was  paid  and  transferred  to  and  received  by  the  Eespondent, 
and  the  costs  of  the  Attorney-General,  and  of  the  several  other  parties  to  the  suit, 
were  paid  to,  and  received  by  their  respective  solicitors  and  clerks  in  Court. 

The  Respondent, from  the  time  of  these  proceedings,  remained  in  the  possession 
and  receipt  of  one  moiety  of  the  residue  of  the  testator's  real  and  personal  estates, 
and  John  Mill  of  the  other  moiety  thereof. 

On  the  12th  of  June,  1823,  an  information  was  filed  in  the  Court  of  Chancery, 
by  the  Attorney-General,  at  the  relation  of  the  Ajijiellants,  against  the  Respondent, 
and  also  against  George  Mill  Nicholson,  (out  of  the  jurisdiction  of  the  Court,)  stating 
(among  other  things)  the  will  and  codicils  of  David  Mill,  and  referring  to  the  former 
suit,  but  not  stating  that  the  Attorney-General  was  a  party  thereto  ;  and  praying 
that  it  might  be  declared  that,  under  the  direction  to  lay  out  the  residue  of  the  personal 
estate  of  the  testator  in  the  purchase  of  lands,  or  rents  of  inheritance,  for  the  chai'itable 
purposes  to  be  executed  in  Scotland,  as  expressed  in  the  deed  before  mentioned,  the 
trustees  for  the  time  beingwere  authorizedor  empowered, orhad  the  option  to  purchase 
lands  or  rents  of  inheritance  in  fee  simple  in  Scotland,  for  [612]  such  purposes.  And 
that  it  might  be  decreed,  that  the  residue  of  the  personal  estate  of  the  testator  should 
accordingly  be  laid  out  in  the  purchase  of  lands,  or  rents  of  iiiheritance  in  fee  simple, 
for  the  said  charitable  purposes.  And  that  the  Respondent  might  be  decreed  to  pay 
over  to  George  Mill  Nicholson,  the  heir  at  law  of  the  testator,  as  trustee  under  the 
deed,  or  to  such  other  person  or  persons  as  the  Court  should  appoint  to  act  as  such 
trustee,  the  moiety  of  the  residue  of  the  personal  estate  of  the  testator,  received  by 
him,  with  interest  on  such  moiety  since  the  same  was  so  received,  in  order  that  the 
same  might  be  laid  out  in  the  purchase  of  lands,  or  rents  of  inheritance,  in  fee  simple, 
in  Scotland,  according  to  the  trusts  declared  in  the  will  and  deed  :  and,  if  necessary, 
that  an  account  might  be  taken  of  all  such  parts  of  the  residue  of  the  personal  estate 
of  the  testator,  as  had  been  received  liy  the  Respondent. 

The  Respondent  appeared  and  put  in  a  general  demurrer  to  the  information. 

On  the  29th  day  of  April,  1824,  the  demurrer  came  on  to  be  argued  before  the 
Vice  Chancellor,  when  the  Respondent  insisted  on  the  decree  on  further  directions 
in  the  former  cause,  as  a  bar  to  the  information,  whereupon  his  Honour,  the  Vice 
Chancellor,  inasmuch  as  it  was  not  stated  in  the  information  that  the  Attorney-General 
was  a  party  to  the  former  suit,  thought  he  could  not  allow  the  demurrer,  but  stated 
that  he  would  allow  the  demurrer  to  stand  over,  or  be  withdrawn,  in  order  that  the 
Respondent  might  plead  the  decree  on  further  directions  in  the  former  cause,  in  bar 
of  the  information. 

The  Respondent  accordingly  put  in  his  plea  to  [613]  the  information  on  the  10th 
of  June,  1824,  stating  that  theretofore,  and  long  before  the  informant  filed  his  in- 
formation, to  wit,  in  Hilary  term  1806,  he,  the  Respondent,  exhibited  his  bill  of  com- 
])laint  in  the  Court  of  Chancery  against  John  Mill,  Patrick  Bartlett,  and  His  Majesty's 
Attorney-General,  as  defendants  thereto,  stating  and  setting  forth  as  or  to  the  purport 
and  effect  hereinbefore  stated  and  set  forth,  and  that  John  Mill,  Patrick  Bartlett, 
and  His  Majesty's  Attorney-General,  being  duly  served  with  the  pi-ocess  of  the  Court, 
appeared  to  the  bill,  and  respectively  put  in  their  answers  thereto  ;  and  that  the 
answer  of  His  Majesty's  Attorney-General  was  to  the  purport  or  effect  hereinbefore 
stated ;  and  also  stating  the  original  decree,  and  the  Master's  report  of  the  11th  day 
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of  February,  1809,  and  the  decree  on  further  directions  of  the  loth  of  June,  18Ui)  ; 
and  the  Master's  report  of  the  loth  of  August,  1809  ;  and  that  the  last-mentioned 
report  of  the  Master  was  absolutely  confirmed  ;  and  also  stating  the  several  pro- 
ceedings had  on  the  decree  of  the  liith  day  of  June,  1809,  and  the  rcjiort  lastly  stated  ; 
and  that  the  decrees  and  other  proceedings  were  still  in  force,  and  had  not  been  im- 
peached or  set  aside  by  the  Court  of  t'hancei'y,  nor  had  His  Majesty's  Attorney-(  leneral, 
to  the  knowledge  or  belief  of  tlie  Responilent,  complained  to  the  Court  of  tile  decrees 
and  other  proceedings,  nor  had  lie  appealed  therefrom  ;  and  the  Respondent  averied 
that  the  rights  and  claims  of  the  Respondent  to  the  estates  of  the  testatoi',  which 
were  controverted  by  the  information,  and  ascertained  and  established  by  the  decrees, 
and  the  claims  set  up  by  His  Majesty's  Attorney-General,  in  the  information  to  the 
[614]  estates  of  the  testator,  and  disallowed  by  the  decrees,  were  the  same,  and  not 
other  or  different. 

The  Appellants,  in  the  month  of  June,  1824,  presented  their  petition  to  the  Lord 
Chancellor,  praying  that  the  first-mentioned  cause  might  be  reheard  on  further 
directions,  and  that  the  decree  on  further  directions  of  the  13th  day  of  June,  1809, 
might  be  reversed  or  altered,  so  far  as  the  same  directs  one  moiety  of  the  residue  of 
the  personal  estate  of  the  testator  to  be  paid  and  transferred  to  the  plaintiff  in  the 
cause,  and  the  other  moiety  to  the  Defendant  John  Mill  ;  and  instead  thereof,  that 
it  might  be  declared  that  under  the  direction  to  lay  out  the  residue  of  the  personal 
estate  of  the  testator  in  the  purchase  of  lands  or  rents  of  inheritance  in  fee-simple, 
for  the  charitable  purposes  to  be  executed  in  Scotland,  as  expressed  in  the  deed  of  the 
5th  day  of  December,  1791,  the  trustees  for  the  time  being  were  authorized  or  em- 
powered to  have  the  option  to  purchase  lands  or  rents  of  inheritance  in  fee-simple 
in  Scotland  for  the  said  purposes,  and  that  it  might  be  decreed  tliat  the  residue  of  the 
personal  estate  of  the  testator  should  accordingly  be  laid  out  in  the  purchase  of  lands 
or  rents  of  inheritance  in  fee-simple  in  Scotland  for  the  said  charitable  purposes  ; 
and  that  the  same  might  be  paid  over  accordingly  to  the  trustee  under  the  deed,  or 
to  such  other  person  or  persons  as  the  Court  should  appoint  to  act  as  such  trustee 
or  trustees,  and  that  all  necessary  directions  might  be  given  for  the  establishment 
of  the  charity  ;  or  that  the  decree  of  the  13th  day  of  June,  1809,  might  be  reversed 
or  altered  in  such  respect  as  his  Lordship  should  think  proper. 

[615]  On  the  14th  of  May,  1827,  the  petition  of  rehearing,  and  the  information 
and  plea,  came  on  to  be  heard  together  before  the  Lord  Chancellor,  when  the  plea 
was  held  to  be  good  and  sufficient,  and  by  an  order  dated  the  16th  of  May,  1827, 
it  was  ordered  that  the  same  should  stand  and  be  allowed  ;  and  on  the  petition  of 
rehearing  his  Lordship  also,  by  an  order  dated  the  16th  day  of  May,  1827,  ordered 
that  the  decree  of  the  13th  day  of  June,  1809,  should  be  affirmed. 

The  appeal  was  against  these  orders. 

For  the  Appellants, 

It  is  the  established  doctrine  of  the  Court  of  Chancery  to  give  effect  to  a  bequest 
to  lay  out  money  in  the  purchase  of  land  in  Scotland  for  a  charitable  purpose  to  be 
executed  in  that  country,  where  such  bequest  occurs  in  an  English  will. 

In  all  questions  on  the  construction  of  the  statute  of  mortmain,  where  two  modes 
occur,  by  either  of  which  the  will  may  be  complied  with,  by  one  of  which  modes  the 
gift  would  be  defeated  liy  the  opei-ation  of  the  statute,  while  by  the  other  mode  the 
statute  would  not  apply,  the  Court  has  looked  merely  to  that  mode  by  which  the 
charitable  purpose  can  be  effected  ;  and  this  principle  is  applicable,  not  merely  to 
cases  where  the  trustees  have  by  the  words  of  the  will  an  express  authority  to  adopt 
either  mode,  but  where  (as  in  this  ease),  from  circumstances  appearing  on  the  face 
of  the  will,  that  option  can  be  reasonably  implied. 

It  is  a  forced  construction  of  the  will  of  a  Scotchman  (even  if  he  were  domiciled 
in  England),  wheie  he  bequeaths  money  to  Scotch  trustees  to  be  laid  out  in  the  pur- 
chase of  lands,  of  which  the  rents  are  to  be  paid  to  persons  in  Scotland,  to  hold  [616]  tha  t 
the  trustees  have  no  authority  or  option  to  purchase  land  in  Scotland,  even  if  the 
persons  entitled  to  the  rents  should  require  it.  For  in  the  ease  of  such  a  bequest, 
if  the  trustees,  without  the  direction  of  any  Court,  should,  from  motives  of  convenience 
to  themselves  and  the  parties  beneficially  interested,  have  laid  out  the  money  on  land 
in  Scotland,  it  is  difficult  to  conceive  on  what  principle  such  a  purchase  could  be  held 
a  breach  of  trust,  and  still  more  difficult  to  conceive  by  what  rule  of  eniiitv  thev  could 
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be  compelled  to  rescind  such  a  purchase  in  order  wholly  to  defeat  the  ohjei-t  of  the 
trust. 

For  the  Respondent, 

By  the  codicils,  or  testamentary  dispositions  of  the  testator,  subsequent  to  his 
will,  or  some  or  one  of  them,  the  devise  and  bequest  of  the  residue  of  the  testator's 
real  and  personal  estates  is  revoked,  and  is  thereby  given  in  moieties  to  John  Mill 
and  the  Respondent. 

The  residue  of  the  testator's  real  and  personal  estates,  not  specifically  devised 
or  bequeathed  by  his  will  and  codicils,  is  not  apphcalile  to  the  charitable  purposes 
niMitioned  in  the  indenture  of  the  .5th  day  of  Decend>er,  1791,  antl  the  devise  and 
bequest  of  such  residue  was  altogether  void,  and  therefore  the  I'esidue  of  the  te.stator's 
real  and  personal  estates  passed  by  his  subsequent  testainentaiy  dispositions,  or  some 
one  of  them,  and  the  Respondent  and  John  Mill  became  entitled  to  the  residue,  after 
payment  and  satisfaction  of  the  testator's  debts,  funeral  and  testamentary  expenses, 
and  legacies,  in  equal  moieties. 

The  rights  and  claims  of  the  Respondent,  in  and  to  a  moiety  of  the  residue  of  the 
real  and  personal  [617]  estates  of  the  testator,  ascertained  and  established  by  the 
decrees  and  other  proceedings  in  the  first-mentioned  suit,  and  controverted  by  the 
information,  and  the  claims  set  up  to  the  residue  by  the  Attorney-General  in  the 
first-mentioned  suit  ;  and  the  claim  set  up  to  the  residue  by  the  Attorney-General 
in  the  information  are  the  same  ;  and  therefore  the  plea  was  properly  allowed. 
For  the  Appellants,  Sir  Edward  Sugden  and  Mr.  Stuart. 
For  the  Respondents,  The  Solicitor-General  and  Mr.  Lynch. 
Lord  Lyndhurst. — This  case  arises  out  of  the  will  of  a  person  of  the  name  of  David 
Mill.     David  Mill  was  a  Scotchman  by  birth  :  he  went  early  in  life  to  Cariacou  in  the 
West  Indies,  and  there  acqinred  a  considerable  property.     He  afterwards  returned 
to  Europe,  and  went  to  his  original  place  of  I'esidence,  which  was  Montrose  ;  staid 
there  three  or  four  years,  and  afterwards  came  to  England  ;  where  he  remained, 
I  think  five  or  six  years,  till  his  death.     He  died  at  Bath. 

After  his  arrival  in  England,  he  made  his  will,  being  at  that  time  possessed  of  no 
real  property,  either  in  England  or  Scotland.  After  disposing  of  his  West  India  estate, 
and  leaving  several  legacies,  he  bequeathed  the  residue  of  his  real  and  personal  estate 
to  trustees,  one  of  whom  resided  in  England,  one  in  the  West  Lidies,  and  the  two 
others  in  Scotland,  with  directions  to  lay  out  "  such  part  of  his  said  estate  as  should 
"  not  then  consist  of  real  estate,  in  the  purchase  or  purchases  of  lands  or  rents  of  in- 
"  heritance  in  fee-simple  ;  which  pur-[618]-chase  or  purchases  sliould  be  made  in 
"  their  names  "  (that  is,  the  names  of  the  trustees),  "  or  in  the  names  or  name  of  the 
"  survivors  or  survivor  of  them  :  "  then  there  is  a  clause  in  the  will  which  provides 
for  the  trust  by  the  appointment  of  new  trustees.  The  trustees  are  directed,  after 
they  have  laid  out  the  money  in  the  purchase  of  real  estate,  to  pay  ovei'  and  apply 
the  rents  in  the  manner  stated  in  a  separate  instrument ;  that  is,  to  other  trustees, 
for  certain  specific  charitable  purposes,  in  favour  of  certain  individuals  at  or  in  the 
neighbourhood  of  Montrose. 

The  question  under  this  will  is,  whether  the  disposition  is  legal  or  otherwise  ? 
and  that  depends  on  this  consideration, — whetlier  there  is  an  option  given  in  this  will 
to  the  trustees  to  purchase  real  property  in  Scotland  1  Had  it  appeared  in  distinct 
terms,  or  by  clear  implication  upon  tlie  face  of  the  will,  that  the  trustees  were  to  lay 
out  the  money  in  purchase  of  real  estate  in  England  or  Scotland,  as  they  might  think 
fit,  there  would  have  been  no  objection  to  the  bequest.  After  paying  every  attention 
to  the  argument,  I  must  confess,  upon  the  best  consideration  I  have  been  able  to 
give  to  the  will,  I  can  see  nothing  to  lead  me  satisfactorily  to  the  conclusion  that  the 
testator  contemplated  the  laying  out  of  this  money  in  the  purchase  of  real  ])roperty 
in  Scotland.  Unless  there  is  something  leading  safely  to  the  conclusion  that  he  in- 
tended to  give  them  authority  to  lay  out  this  money  in  the  purchase  of  real  property 
in  Scotland,  it  would  come  within  the  ordinary  case  of  a  direction  by  a  testator  to 
his  trustees  or  executors  to  lay  out  money  in  the  purchase  of  real  property  generally, 
to  be  applied  to  charitable  [619]  purposes  ;  which,  whether  the  charitable  objects 
be  in  England  or  Scotland,  woidd  Ije  a  void  bequest. 

The  case  came  originally  before  Sir  William  Grant,  in  1809.  On  consulting  the 
papers,  I  doubt  whether  tliis  particular  ))oint  was  presented  to  the  consideration 
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of  that  learned  Judge,  though  it  appears  tliat  the  Attorney-General  was  a  i)arty  to 
the  suit.     There  is  nothing  to  satisfy  me  that  the  point  was  raised  at  that  time. 

Upon  the  whole,  then,  I  should  advise  your  Lordships  that  there  is  not  sufficient 
to  lead  safely  to  the  conclusion  that  he  had  Scotland  in  contemplation  in  the  purchase 
of  estates,  though  the  rents  of  the  estates,  when  purchased,  to  be  applied,  through 
the  medium  of  other  trustees,  to  certain  charitable  purposes  in  that  country.  Under 
these  circumstances,  I  should  recommend  to  your  Lordships  to  affirm  the  judgment. 

Judgment  affirmed,  without  costs. 

See  Mackintosh  v.  Townsend,  Itj  Ves.  330.  Attorney-General  v.  Lord  Weymouth, 
Amb.  "20.  Attorney-General  r.  Lepine,  19  Ves.  309.  Attorney-General  v.  Davies, 
9  Ves.  541,  542.  Attorney-General  v.  Parsons,  6  Ves.  191.  Attorney-General  r. 
Tyndall,  Amb.  2Ui.  S.C,  Eden's  Rep.  207.  Johnston  v.  Swann,  3  Mad.  Eep.  457. 
Attorney-General  r.  Williams,  4  B.  C.  C.  52G.,  2  Cox.  387.  Grimmett  v.  Grinimett, 
Amb.  210.  Grieves  r.  Case,  4  B.  C.  C.  U7.,  2  Cox.  301.,  1  Ves.  Jun.  548.  Attorney- 
General  v.  Hartley,  4  B.  C.  C.  412. 


[620]  ENGLAND. 

COURT  OF  CHANCERY. 


Cornelius  Duffy, — Appellant;  Robert  Orr,  Patrick  Thomas  Duffy,  and 
Peter  Eorke,  —  Respondents  :  and  Cornelius  Duffy,  —  Ajipellant  ; 
EoBERT  Orr,  Patrick  Thomas  Doffy,  John  Duffy,  Richard  Sause,  and 
Edward  Jones, — Resp)ondents  [1831]. 

[Mews'  Dig.  ii.   1344  ;   x.  527.     S.C.  1  01.  &  F.  253.     See  Lee  v.  Lockhart,  1837, 

3  My.  &  Or.  302.] 

D.,  a  partner  in  a  mercantile  firm,  having  applied  to  0.,  who  was  already  a 
creditor,  for  further  advances  of  money  for  the  use  of  the  firm,  which 
O.  having  refused  to  do  without  security,  mortgages  were  executed  to 
him  of  two  of  the  concerns  of  the  firm  to  secure  £15,000,  and  of  an  estate, 
the  several  property  of  D.,  for  £10,000.  This  estate  was  already  under 
mortgage,  but  the  equity  of  redemption  was  conveyed  by  D.  to  0.  to  secure 
the  advances  and  Uabilities  of  0.  on  account  of  the  firm  to  the  amount 
of  £10,000.  After  the  execution  of  these  deeds,  O.  made  advances  on 
account  of  the  firm  to  the  extent  of  £20,000.  The  deeds  were  executed 
in  1814.  After  this  time  various  accounts  were  settled  between  0.  and 
the  firm,  in  which  a  balance  was  found  due  from  them  to  0.  amounting 
to  £7830  beyond  the  £2500  secured  by  the  three  mortgages.  In  1810 
the  firm  became  insolvent,  and  in  1817  a  docket  was  struck  against  them  ; 
but  the  creditors  being  desirous  of  preventing  a  bankruptcy,  entered 
into  an  agreement  for  a  composition,  which  was  carried  into  execution 
by  a  deed  dated  in  September,  1817,  by  which  the  creditors  bound  them- 
selves to  accept  7s.  in  the  pound  upon  their  respective  debts,  for  which  J., 
one  of  the  partners,  alone  became  liable,  D.  retiring  from  the  firm,  and 
[621]  being  released  from  the  debts  of  tlie  firm.  On  the  Gth  of 
November,  1817,  the  equity  of  redemption  of  the  premises  belonging  to 
the  firm,  which  0.  held  under  two  deeds  of  mortgage,  were  conveyed  to 
him  in  discharge  of  the  sums  of  £10,000  and  £5000  respectively,  the 
stims  secured  upon  them.  On  the  same  day  another  deed  was  executed 
between  D.  and  O.,  by  which  0.,  upon  certain  conditions,  bound  himself 
to  take  £8000  instead  of  £10,000,  the  sum  secured  upon  the  estate  of 
D.,  and  to  permit  him  to  redeem  on  payment  of  that  sum. 

The  deed  of  composition  was  signed  by  O.,  the  first  of  the  creditors,  and  to 
his  signature  he  added  the  words  "  without  prejudice  to  the  securities 
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"  which  I  hold."  The  other  creditors  parties  to  the  deed  wrote  their  signa- 
tures under  that  of  0.  Upon  a  bill  filed  by  0.  to  raise  tiie  debt  of  £8000 
by  sale  of  the  mortgaged  premises,  and  a  cross  bill  by  D.  stating  that  the 
partnership  premises  were  given  up  to  O.  at  a  rate  far  below  their  value, 
insisting  that  the  composition  was  taken  by  0.  for  his  wliole  debt ;  that 
an  account  ought  to  be  taken  of  the  value  of  all  the  partnership  property 
originally  held  by  0.  in  security  for  his  debt ;  and  that  his  separate  estate 
should  not  be  applied  to  the  payment  of  the  debts  of  the  firm  until  after 
the  partnership  securities  and  funds  had  been  exhausted  :  Held,  that 
the  signature  of  the  composition  deed  by  0.  was  not,  under  the  circum- 
stances, a  waiver  of  the  security,  and  that  the  equity  of  D.  (if  any)  to  an 
account  and  application  of  the  partnership  securities  was  lost  by  acqui- 
escence, and  precluded  by  want  of  interest. 

Previously  to  the  1st  day  of  May,  1812,  a  co-partnership  for  the  manufacturing, 
bleaching,  printing,  and  selling  printed  calicoes  and  muslins,  subsisted  between  John 
Dufl'y  of  Dublin,  his  sons  Patrick  Thomas  Duffy,  the  Appellant,  and  John  Duft'y, 
Edwarde  Byrne,  and  Hugh  Hamill,  under  the  style  and  firm  of  Duffys,  Byrne, 
and  Hamill. 

The  manufactory  was  carried  on  at  Ball's  Bridge;  and  the  house  and  warehouse 
where  the  sales  of  the  business  were  carried  on  were  situated  [622]  in  and  near  Bridge 
Street  and  Usher's  Quay,  called  the  Bridge  Street  concern,  which  was  the  separate 
property  of  the  Appellant,  and  for  which  the  Appellant  was  allowed  by  the  co-partner- 
ship a  rent  of  £455  per  annum. 

The  Ball's  Bridge  concern  was  held  under  several  leases,  in  which  the  different 
parts  of  the  same  concern  were  comprised,  some  of  which  leases  were  for  lives, and  others 
of  them  for  terms  of  years,  which  had  been  granted  or  become  vested  in  John  Duffy, 
senior,  who  was  thereby  seised  and  jJossessed  of  the  legal  interest  in  the  concern, 
but  held  the  same  as  a  trustee  for  the  co-partnership. 

The  co-partnership  of  Duffys,  Byrne,  and  Hamill,  expired  on  the  1st  of  May, 
1812  ;  and  Patrick  Byrne  and  Hugh  Hamill,  who  had  respectively  drawn  money 
out  of  the  funds  of  the  co-partnership  to  a  considerable  amount,  not  wishing  to  con- 
tinue in  the  trade,  it  was  proposed  that  the  same  should  be  continued  by  the  other 
partners,  and  that  they  should,  for  that  purpose,  form  a  new  co-partnership,  to  consist 
of  John  Duffy,  senior,  Patrick  Thomas  Duffy,  John  Duft'y,  junior,  and  the  Appellant, 
and  that  they  should  trade  in  the  name,  style,  and  firm  of  John  Duffy  and  Sons. 

Preparatory  to  the  determination  of  the  old  partnership,  and  the  formation  of 
the  new  firm,  a  deed  of  arrangement  was  entered  into  by  all  the  persons  who  were 
partners  in  both  the  firms,  bearing  date  the  30th  day  of  April,  1812,  by  which  it  was 
(among  other  things)  agreed  that  the  new  firm  should  receive  the  debts,  and  all  other 
the  stock  and  property,  and  pay  the  engagements  of  the  old  house  ;  that  Messrs. 
Byrne  and  Hamill  should  determine,  within  seven  days,  whether  they  [623]  would 
accept  an  offer  made  that  the  new  firm  should  purchase  the  Ball's  Bridge  concern, 
with  the  machinery  and  implements  therein,  exclusive  of  goods,  either  ready  for 
sale  or  in  progress  of  manufacture,  and  of  the  raw  materials  belonging  to  the  old 
house,  at  the  price  of  £30,000,  to  be  credited  to  the  old  company,  or  would  elect  to 
have  a  valuation  made  thereof  ;  but,  if  such  election  should  not  be  made  by  the  out- 
going partners  within  seven  days,  then  that  the  sum  of  £30,000  should  be  considered 
as  accepted. 

Notice  of  the  determination  of  the  firm  was  given  in  the  Dublin  Gazette  ;  but 
Patrick  Thomas  Duffy,  who  also  had  drawn  large  sums  of  money  out  of  the  funds 
of  the  old  house,  having  declined  to  become  a  partner,  the  new  firm  was  formed  without 
him,  and  consi-sted  only  of  John  Duffy,  senior,  the  Appellant,  and  John  Duffy,  junior, 
who  continued  to  carry  on  the  same  trade  as  had  been  carried  on  by  the  old  firm, 
using  the  name,  style,  and  firm  of  John  Duffy  and  Sons. 

The  firm  of  John  Duffy  and  Sons  paid  and  applied  in  discharge  of  the  debts  and 
engagements  of  the  firm  of  Duffys,  Byrne,  and  Hamill,  the  sum  of  £34,000,  over 
and  above  what  was  received  by  them  in  respect  of  the  property  and  debts  of  the 
firm  of  Duffys,  Byrne,  and  Hamill. 

None  of  the  outgoing  partners  elected  or  required  to  have  a  valuation  made  of 
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the  Ball's  Bridge  concern  ;  whereby  it  was  now  coiiteiuled  that  the  partners  in  tlie 
new  firm  of  John  Duti'y  and  Sons  became  the  purchasers  thereof  at  tlu;  sum  of  £3U,00(), 
and  bound  by  the  agreement  to  give  credit  for  that  sum  as  the  price  of  the  concern 
to  the  old  company  of  Duft'ys,  Byrne,  and  llamill,'  [624]  on  a  general  settlement  of 
accounts  between  the  two  houses. 

Upon  such  general  settlement,  Patrick  Thomas  Duffy,  Edward  Byrne,  and  Hugh 
Hamill  would  have  been  respectively  chargeable  with  the  sums  drawn  by  them  out 
of  the  funds  of  the  whole  firm.     But  no  general  settlement  ever  took  place. 

The  property  given  over  to  the  new  firm  by  the  old  house  became,  from  various 
causes,  depreciated  in  value  ;  and  did  not  ultimately  produce  sufficient  for  the  pay- 
ment of  the  debts  and  engagements  of  the  old  house. 

A  commercial  firm  or  partnership,  consisting  of  John  Duffy,  senior,  Cornelius 
Duffy,  the  Appellant,  and  John  Duffy,  junior,  was  formed  in  the  year  1812,  for  the 
purpose  of  carrying  on  the  business  of  calico  printers  at  Ball's  Bridge,  near  the  city 
of  Dublin,  and  at  Bridge  Street,  in  that  city. 

Soon  after  the  formation  of  the  new  firm  they  became  greatly  embarrassed,  and 
the  Respondent,  Robert  Orr,  being  connected  by  marriage  with  the  members  of  the 
firm,  was  applied  to,  in  the  years  1812,  1813,  and  1814,  by  the  partners  in  the  firm, 
and  particularly  by  the  Appellant,  who  exclusively  managed  the  money  concerns 
of  the  firm,  for  pecuniary  assistance. 

The  Respondent,  Robert  Orr,  in  compliance  with  such  solicitation,  assisted  the 
firm  with  advances  of  money  and  credits  up  to  the  year  1814,  to  the  amount  of  £30,000. 

About  the  middle  of  the  year  1814,  and  between  that  period  and  the  month  of 
November  in  the  same  year,  "the  embarrassments  of  the  firm  greatly  increased  :  and 
the  Respondent,  Robert  Orr,  having  declined  to  advance  them  further  sums,  which 
[625]  they  then  solicited,  without  security,  it  was  proposed  by  the  Appellant,  Cor- 
nelius Duffy,  that  the  Respondent,  Robert  Orr,  should  accept,  as  security  for  the 
existing  debt  and  liabilities,  and  for  the  further  advances  which  he  was  solicited 
by  the  Appellant  to  make,  a  mortgage  of  a  part  of  the  property  of  the  firm,  called  the 
Ball's  Bridge  concerns,  for  the  sum  of  £10,000  ;  a  mortgage  of  another  property, 
called  the  Bridge  Street  concern,  for  a  sum  of  £5000  ;  and  a  mortgage  of  an  estate 
in  the  county  of  Galway,  belonging  to  the  Appellant,  for  the  sum  of  £10,000.  The 
Respondent,  Robert  Orr,  agreed  to  comply  with  those  proposals,  and,  accordingly, 
by  three  indentures,  two  bearing  date  the  2d  of  August,  1814,  and  the  third,  bearing 
date  the  28th  of  September,  1814,  the  Ball's  Bridge  concerns,  and  the  Bridge  Street 
concerns,  or  certain  interests  therein,  were  mortgaged  to  the  Respondent,  Robert 
Orr. 

At  the  period  of  the  agreement,  the  C4alway  estate  was  in  mortgage  to  Lawrence 
Ward,  for  securing  the  payment  of  three  promissory  notes  of  £3333  6s.  8d.  each, 
amounting  in  the  whole  to  the  sum  of  £10,000,  being  the  proper  debt  of  Cornelius 
Duft'y,  the  Appellant,  of  which  notes,  one  had  been  paid  at  the  date  of  the  mortgage 
deed.  In  pursuance  of  the  agreement  by  indenture,  bearing  date  the  5th  of  November 
1814,  made  between  Cornelius  Duffy  and  Robert  Orr,  reciting  among  other  things, 
that  Orr  had  made  advances  and  incurred  liabilities  on  account  of  the  firm  ;  the 
sums  due  in  respect  of  which  then  amounted,  or  in  a  short  time  might  amount,  to 
the  sum  of  £10,000  over  and  beside  other  advaaices  and  liabilities  on  account  of  the 
firm,  to  the  amount  [626]  respectively  of  £5000,  and  £15,000,  Cornelius  Dufl'y 
conveyed  to  Robert  Orr  the  equity  of  redemption  in  the  Galway  estate,  redeemable 
upon  payment  of  the  sums  which  then  were,  or  thereafter  should  become,  due  to 
Robert  Orr  from  the  firm,  within  six  months  after  demand,  at  any  time  after  the 
2d  of  February,  181G,  with  interest  at  6  per  cent,  per  annum,  and  upon  indemni- 
fying Orr  against  his  engagements  and  liabilities  in  respect  of  the  firm.  The  mortgage 
deed  contained  a  direction  from  Cornelius  Duffy  to  Lawrence  Ward  and  his  trustee, 
William  Henry,  as  soon  as  the  remainder  of  the  mortgage  money  secured  to  Ward 
had  been  discharged,  to  assign  the  interest  of  Ward  in  the  mortgaged  estate  to  the 
Respondent,  Robert  Orr,  and  to  convey  the  legal  estate  to  John  Orr,  as  a  trustee 
for  Robert  Orr. 

As  a  further  security,  the  Appellant  executed  to  the  Respondent,  Robert  Orr, 
a  bond  and  warrant  of  attorney  for  confessing  judgment  thereupon,  in  the  penal 
sum  of  £20,000,  conditioned  for  the  payment  of  i'10,000  with  lawful  interest  thereon, 
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on  the  2(1  of  February,  1810,  the  bontl  and  warrant  bearing  equal  date  witli  the  mort- 
gage of  the  Galway  estate  of  the  Oth  of  November,  1814. 

After  the  date  of  the  mortgage,  the  Respondent,  Robert  Orr,  at  the  request  of 
Cornelius  Duft'y,  the  Appellant,  advanced  further  sums  to  the  amount  of  £20,000 
and  upwards,  on  account  of  the  firm  ;  but  notwithstanding  such  advances,  the  firm, 
in  the  beginning  of  the  year  1810,  became  so  embarrassed  that  they  were  under  the 
necessity  of  proposing  a  compromise  with  their  creditors,  and  a  composition  of  15s. 
in  the  pound  was  offered  and  accepted,  and  a  deed  of  composition  was  executed,  dated 
the  20th  day  of  June,  1810. 

[627]  In  the  beginning  of  the  year  1817,  the  firm  of  Duffy  and  Sons  became 
totally  insolvent,  and  a  docket  of  bankruptcy  was  struck  against  them. 

At  that  period  the  Respondent,  Robert  Orr,  was  a  creditor  in  respect  of  advances 
made  or  credits  obtained  by  him  for  the  firm  to  the  amount  of  £50,000  and  upwards, 
and  the  only  securities  which  he  then  had  for  the  same  were,  the  mortgage  of  the 
Bridge  Street  concerns  for  £5000,  the  mortgage  of  the  Ball's  Bridge  concerns  for 
£10,000,  and  the  mortgage  of  the  Galway  estate  for  £10,000  ;  and  by  reason  of  the 
depression  of  the  business  of  calico  printing,  and  the  depreciation  of  all  works  and 
machinery  necessary  for  carrying  on  the  same  at  that  time,  and  for  sotne  years  after- 
wards, the  Bridge  Street  and  Ball's  Bridge  concerns  were  represented  to  be  a  scanty 
security  for  the  sums  of  £5000  and  £10,000  respectively  charged  upon  them. 

John  Dufl'y,  the  elder,  died  insolvent. 

From  the  year  1814,  up  to  the  month  of  September,  1817,  various  accounts  had 
been  rendered  and  settled  between  the  Respondent,  Robert  Orr,  and  the  partners 
in  the  firm,  and,  in  particular,  accounts  were  settled  between  the  parties  to  the  30th 
of  July,  1814,  to  the  1st  of  March,  1815,  to  the  1st  of  January,  181G,  to  the  29th  of 
June,  1810,  and  to  the  31st  of  July,  1817,  upon  each  of  which  settlements  a  balance, 
varying  from  £20,000  or  thereabouts,  to  £40,000  or  thereabouts,  was  found  due 
from  the  firm  to  the  Respondent,  Robert  Orr;  and  up  to  the  31st  of  July,  1817,  shortly 
preceding  the  date  of  the  deed  of  composition,  there  was  a  balance  due  from  the  firm 
to  the  Respondent,  Robert  Orr,  of  £7830,  over  and  above  the  three  [628]  several 
sums  of  £5000,  £10,000,  and  £10,000,  secured  by  the  three  mortgages. 

That  the  accounts  between  the  Respondent,  Robert  Orr,  and  the  partners  in 
the  firm  of  John  Duffy  and  Sons,  were  from  time  to  time  rendered  and  settled,  and 
the  arrangements  between  them  were  carried  into  efl'ect  at  the  suggestion,  and  under 
the  direction  of  the  Appellant,  Cornelius  Duft'y,  appeared  from  the  correspondence 
which  took  place  between  Robert  Orr  and  C'ornelius  Duft'y,  and  John  Duft'y,  junior. 

One  of  the  letters  from  the  Appellant,  to  the  Respondent  Orr,  dated  the  20th 
of  May,  1815,  contained  a  memorandum  of  account  at  foot  of  the  letter  : — 

"  John  Duffy  and  Sons,  debtors,  March  1st,  1815.  Irish. 

"  Cash  balance  as  stated  and  now  referred  to  by  C.  D.     .  .  £34,155     8     6 

"  Add — bill  omitted,  etc.  and  now  noticed  in  tliis  letter  .  .        1,110  19     0 


"  Cash  balance  due  to  me  on  March  Lst,  1815         .  .  .  £35,266     7     6 


"  R.  O." 

In  the  months  of  August  and  September,  1817,  various  meetings  of  the  creditors 
of  the  firm  were  convened,  for  the  purpose  of  preventing  proceedings  for  a  commission 
of  bankruptcy  against  them,  and  at  such  meetings  the  accounts  of  the  firm  were 
investigated,  and  the  Respondent,  Robert  Orr,  was  pressed  by  the  creditors  of  the 
firm,  and  also  by  the  Appellant,  Cornehus  Duffy,  and  John  Duft'y,  the  surviving 
member.s  of  the  firm,  to  ac-[629]-cept  a  conveyance  of  the  equity  of  redemption  of 
the  Bridge  Street  concerns  and  the  Ball's  Bridge  concerns,  in  full  discharge  and  satis- 
faction of  the  sums  for  which  they  were  respectively  mortgaged,  that  is  to  say,  the 
Bridge  Street  concerns  for  the  sum  of  £5000,  and  the  Ball's  Bridge  concerns  for 
the  sum  of  £10,000,  and  to  leave  the  sum  of  £10,000,  then  due  on  the  mortgage  of 
the  Galway  estate,  on  the  security  of  that  estate,  and  to  release  Cornelius  Dufty  and 
John  Duffy,  junior,  from  all  personal  liabihty  in  respect  of  the  sum  of  £10,000,  so  as 
to  relieve  the  other  funds  of  the  firm  from  so  much  of  the  Re.spondent,  Robert  Orr's 
debt,  leaving  the  Respondent,  Orr,  a  creditor  on  the  general  funds  of  the  firm  for 
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(lie.  dill'ori'iu'e  only,  viz.  llie  sum  of  £7f<;U)  ;  and  it  was  turtlicr  jirojiosed  by  the  A])i)ol- 
laiit,  Cornelius  DuU'y,  and  by  John  Dutt'y,  junior,  tho  surviving,'  partners  of  tlie  firm, 
that  the  Respondent,  Kobert  Orr,  should,  together  with  the  other  creditors,  accept 
a  composition  of  seven  shillings  in  tlie  pound  on  their  respective  debts. 

The  creditors  of  the  firm,  however,  before  they  acceded  to  a  composition,  insisted 
that  the  Appellant,  Cornelius  Duff'y,  should  retire  from  the  firm,  and  suffer  the  re- 
maining funds  of  the  firm  to  be  administered  by  John  Duffy,  junior,  alone,  for  the 
benefit  of  thft  creditors  ;  and  it  was  also  proposed  and  agreed  that,  upon  retiring 
from  the  firm,  the  Appellant,  Cornelius  Duffy,  should  be  released  thenceforth  from 
all  demands  in  respect  of  the  debts  then  due. 

To  these  proposals  all  parties  having  agreed,  by  an  indenture  bearing  date  the 
18th  of  September,  1817,  and  made  between  Cornelius  Duffy,  of  the  first  part,  the 
several  persons  whose  names  are  [630]  thereunto  subsciibed,  creditors  of  the  firm 
of  .lohn  Duffy  and  Sons,  of  the  second  part,  and  John  Dufl'y,  the  younger,  of  the 
third  part,  reciting,  among  other  things,  the  composition  concluded  in  181G,  etc.  ; 
it  was  witnessed,  that  the  several  persons  whose  hands  and  seals  were  thereunto 
subscribed  and  affixed,  being  creditors  of  the  original  firm  of  John  Duffy  and  Sons, 
or  of  the  said  Cornelius  Duffy  and  John  Duffy,  so  continuing  to  trade  under  the  said 
firm,  thereby  covenanted  to  accept  and  receive  the  sum  of  seven  shillings  for  every 
twenty  shillings  due  to  them  respectively,  secured  by  the  five  promissory  notes  of  the 
said  .John  Duffy,  payable  in  six,  nine,  twelve,  fifteen,  and  eighteen  months,  next 
coming,  in  full  discharge  and  satisfaction  of  the  several  debts  due  to  them  respectively 
from  the  said  original  firm  of  John  Duffy  and-Sons,  or  from  the  said  Cornelius  Duffy 
and  John  Duffy,  so  continuing  to  trade  under  the  said  firm,  or  for  which  they  were 
in  any  manner  responsible  :  And  the  said  creditors  thereby  severally  covenanted 
and  agreed  not  to  sue  or  molest  the  said  Cornelius  Dufl'y,  or  his  heirs,  executors,  or 
administrators,  or  his  or  their  goods  or  chattels,  lands,  tenements,  or  efl'ects,  for  or 
on  account  of  any  debt  theretofore  due  or  contracted  by  the  .said  original  firm  of  John 
Duffy  and  Sons,  or  by  the  said  Cornelius  and  John  Duffy  so  continuing  to  trade  under 
the  said  firm,  and  also  not  to  sue  the  said  John  Duffy  until  default  should  be  made 
in  the  payment  of  some  or  one  of  the  said  notes  passed  for  securing  the  said  composition 
of  7s.  in  the  pound,  etc.  :  Provided,  that  should  the  said  John  Duffy,  or  his  executors 
or  administrators,  make  default  in  the  payment  of  all  or  any  of  the  [631]  said  com- 
position notes  so  to  be  executed  by  him,  then  the  said  several  creditors  should  have 
full  power  to  sue  the  said  John  Dufl'y  alone,  or  his  executors  or  administiators,  and 
recover,  by  such  means  as  they  might  be  respectively  advised,  the  full  amount  of 
their  respective  debts  due  prior  to  entering  into  the  said  composition  of  7s.  in  the 
pound,  or  such  balance  as  should  be  then  due  thereof,  after  giving  credit  for  any  sum 
or  sums  of  money  paid  by  the  said  John  Dufl'y  under  or  by  virtue  of  the  said  agreement, 
etc.  This  deed  was  executed  by  the  Respondent,  Robert  Orr,  as  one  of  the  creditors 
of  the  firm  of  Dufl'y  and  Sons,  but  expressly  without  prejudice  to  any  securities  what- 
ever that  he  held. 

Promissory  notes  were  accordingly  given  by  John  Duft'y,  junior,  to  the  several 
creditors,  for  the  amount  of  the  composition  on  their  respective  debts,  and  such  notes 
were  indorsed  by  the  Respondent,  Robert  Orr. 

In  the  further  pursuance  of  the  arrangement,  by  two  several  indentures  respect- 
ively bearing  date  the  6th  of  November,  1817,  the  equity  of  redemption  in  the  premises 
at  Ball's  Bridge  and  the  premises  at  Bridge  Street  were  conveyed  to  the  Respondent, 
Robert  Orr,  in  discharge  of  the  sums  of  £10,000  and  £5000  respectively,  making 
together  the  sum  of  £15,000  part  of  his  demand  against  the  firm. 

By  an  indenture,  bearing  date  the  Gth  of  November,  1817.  made  between  the 
Appellant,  Cornelius  Duft'y,  of  the  one  part,  and  Respondent,  Robert  Orr,  of  the 
other  part,  reciting  the  indenture  of  mortgage,  beai'ing  date  the  5th  of  November, 
1814,  and  the  bond  with  warrant  of  [632]  attorney  of  Cornelius  Duffy,  bearing  equal 
date  with  the  mortgage-deed  :  and  further  reciting,  that  a  general  settlement  of  the 
accounts  subsisting  between  Robert  Orr  and  the  mercantile  house  or  firm  of  John 
Dufl'y  and  Sons  in  the  recited  deed  of  mortgage  mentioned,  and  for  the  furtlicr  and 
better  securing  the  balance  of  which  accounts  the  mortgage  and  bond  were  executed, 
took  place  between  Cornelius  Dufl'y  as  the  acting  partner  in  the  said  firm,  and  Robert 
Orr,  up  to  and  for  the  1st  day  of  August,  1817  ;  and  thereupon  it  was  agreed  between 
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them,  that  a  sum  of  £10,000,  part  of  tlie  deht  due  to  Robert  Orr  by  the  said  liouse, 
should  be  deducted  from  the  said  debt,  and  should  be  liy  Robert  Orr  for  that  purpose 
given  credit  for  to  the  said  house,  in  consideration  of  which  it  was  agreed  by  Cornelius 
Duffy  that  the  said  sum  of  £10,000  should  be  deemed  and  taken  to  be  the  sum  remain- 
ing due  to  Robert  Orr  for  principal  on  the  foot  of  the  said  mortgage  and  bond  up  to 
and  for  the  1st  day  of  August,  1817  :  and  Robert  Orr  upon  his  part  agreed  to  abide 
by  the  said  mortgage  and  bond  as  his  only  security  for  the  payment  of  the  said  smn 
of  £10,000,  and  to  exonerate  the  firm  of  John  Duffy  and  Sons  from  so  much  of  tlie 
debt  due  to  him  by  the  said  house,  which  he  had  accordingly  done  :  and  further 
reciting,  that  Robert  Orr  was  then  desirous  to  render  a  service  to  the  said  Cornelius 
Duffy  by  abating  a  part  of  the  said  sum  of  £10,000,  and  allowing  him  to  redeem  the 
said  mortgaged  premises,  upon  payment  of  the  sum  of  £8000  with  interest  as  there- 
inafter mentioned,  and  also  by  allowing  him  a  period  of  ten  years  for  the  payment 
thereof,  upon  the  terms  and  conditions  thereinafter  expressed  [633]  and  declared, 
but  not  otherwise  :  it  was  witnessed  that  the  said  Cornelius  Duffy,  in  considera- 
tion of  the  premises,  consented  and  agreed  that  the  said  sum  of  £10,000  should  be 
deemed  and  taken  to  be,  and  was  the  principal  sum  secured  by  the  said  mortgage, 
and  that  the  same  was  due  thereon  for  principal  up  to  and  for  the  1st  day  of  August 
last ;  and  the  said  Cornelius  Duffy  thereby  consented  and  agreed  that  the  said  mort- 
gage and  mortgaged  pren:iises  should  be  redeemable  only  on  payment  of  the  said 
sum  of  £8000,  with  interest  agreed  to  be  accepted  by  the  said  Robert  Orr  for  the  same, 
upon  performance  by  the  said  Cornelius  Duft'y,  his  executors,  administrators,  or 
assigns,  of  the  terms  and  conditions  thereinafter  mentioned  :  and  thereupon  the  said 
Robert  Orr  thereby  consented  and  agreed  to  and  with  the  said  Cornelius  Duffy  to 
abide  by  the  said  mortgage  as  his  only  security  for  the  payment  of  the  said  siun  of 
£8000  and  interest,  in  lieu  of  the  said  mortgage  security  for  the  sum  of  £10,000  so 
admitted  to  be  due  thereon  ;  and  absolutely  to  exonerate,  release,  and  discharge 
the  said  Cornelius  Duffy,  his  executors,  administrators,  and  assigns,  and  his  and 
their  goods  and  chattels,  estate,  and  eft'ects,  except  the  premises  comprised  in  the 
said  deed  of  mortgage,  from  all  responsibility,  claim,  or  demand  whatsoever  on  the 
foot  of  the  debt  remaining  due  to  him  by  the  said  house  of  John  Duffy  and  Sons  ; 
and  to  accept  from  the  said  Cornelius  Duffy,  his  executors,  administrators,  or  assigns, 
the  sum  of  £400  a  year,  as  and  for  the  interest  of  the  said  sum  of  £8000,  for  and 
during  the  space  of  five  years  from  the  said  1st  day  of  August  then  last  ;  and  for  and 
during  the  remaining  five  years  of  the  said  term  [634]  of  ten  years,  to  receive  and 
accept  the  sum  of  £480  yearly  as  and  for  the  interest  thereof,  provided  the  said  several 
sums  for  interest  should  be  paid  by  equal  half-yearly  payments,  that  is  to  say,  on 
every  first  day  of  February  and  first  day  of  August,  or  in  each  and  every  year,  one 
half  year  before  another  should  become  due,  during  the  said  period  of  ten  years  ; 
and  that  the  said  Robert  Orr,  his  executors,  administrators,  or  assigns,  shoidd  at 
any  time  before  or  at  the  expiration  of  the  said  term,  that  is  to  say,  before  or  on 
the  1st  day  of  August,  1827,  provided  he  should  have  been  paid  the  said  several  sums 
of  £400  and  £480  yearly  for  interest  at  the  times  and  in  manner  therein  mentioned, 
accept  and  receive  the  said  sum  of  £8000,  together  with  such  proportion  of  the  said 
annual  payments  for  interest  as  might  be  then  due  thereon,  as  and  for  full  payment, 
and  in  full  satisfaction  and  discharge  of  the  sum  of  £10,000,  so  secured  by  the  said 
mortgage  :  luit  it  was  declared  that  if  at  any  time  the  said  half-yearly  ]iayinents 
should  be  permitted  to  fall  into  arrear,  and  one  half  year's  gale  should  remain  unpaid 
until  after  a  second  gale  should  have  become  payable,  or  in  case  the  said  sum  of  £8000 
should  not  be  paid  or  tendered  on  or  before  the  said  1st  day  of  August,  1827,  then 
and  in  either  case  it  should  be  lawful  for  the  said  Robert  Orr,  or  his  executors,  ad- 
ministrators, or  assigns,  and  that  nothing  in  the  said  indenture  contained  should 
be  construed  to  prevent  his  or  their  taking  such  proceedings  as  he  or  they  might 
be  advised  for  the  then  foreclosing  the  said  mortgage,  and  bringing  the  premises 
therein  mentioned  to  sale  by  public  auction,  for  the  purpose  of  paying  and 
satisfying  out  [635]  of  the  produce  thereof,  the  full  amount  of  the  said  sum  of 
£8000,  etc. 

The  Appellant,  Cornelius  Duffy,  paid  interest  upon  the  reduced  sum  of  £8000 
up  to  the  1st  day  of  August,  1822,  when  he  declined  to  pay  to  the  Respondent,  Robert 
Orr,  an}'  further  interest. 
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The  sum  due  to  Lawrence  \\'anl  on  the  security  of  tlic  (ialway  estate  having  been 
fully  paid  oft'  by  the  Respondent,  Ivobert  Orr,  by  an  indenture  bearing  date  the  1st 
of  April,  1815,  made  between  Lawrence  Ward  of  the  one  part,  and  the  Appellant, 
Cornelius  Dutfy,  of  the  other  part,  Lawrence  Ward  reassigned  the  mortgage  term 
in  the  Galway  estate  to  the  Appellant ;  and  by  another  indenture  of  the  same  date, 
made  between  Lawrence  Ward,  of  the  first  part,  William  Henry,  his  trustee,  of  the 
second  part,  the  Appellant,  Cornelius  Duffy,  of  the  third  part,  and  Patrick  Thomas 
Duffy,  the  trustee  of  Cornelius  Duffy,  of  the  fourth  part,  the  said  mortgaged  premises 
were  conveyed  to  Patrick  Thomas  Duffy.  By  an  indenture,  bearing  date  the  3d 
of  November,  1818,  made  between  the  Reverend  A.  Kelly,  of  the  first  part,  the  Ap- 
pellant Cornelius  Duffy,  of  the  second  part,  and  Peter  Rorke,  of  the  third  jiart,  the 
said  mortgaged  premises  were  conveyed  to  Peter  Rorke  as  a  trustee  for  Cornelius 
Duffy. 

The  Respondent,  Robert  Orr,  in  the  month  of  April,  1824:,  filed  an  original  bill 
in  the  High  Court  of  Chancery  in  Ireland,  against  the  Appellant,  Cornelius  Duffy, 
Patrick  Thomas  Duffy,  and  Peter  Rorke,  which  w-as  afterwards  amended  ;  and  the 
amended  bill  prayed  that  the  Appellant,  Cornelius  Duffy,  might  be  decreed  to  come 
to  an  account  with  the  Respondent,  Orr,  touching  the  [636]  sum  due  to  him  on  the 
foot  of  the  said  several  deeds  and  securities,  and  might  be  decreed  to  pay  what  should 
appear  to  be  due  to  the  Respondent,  Orr,  for  principal,  interest,  and  costs,  or  in  default 
thereof  that  the  mortgaged  premises  might  be  sold  ;  and  that  out  of  the  money  arising 
from  the  sale  thereof,  the  Respondent,  Orr,  might  be  paid  the  money  due  to  him  for 
principal,  interest,  and  costs  ;  and  that  in  such  case  the  Appellant  might  be  foreclosed 
from  all  equity  of  redemption  in  the  mortgaged  premises.  The  bill  also  prayed  the 
appointment  of  a  receiver,  and  an  inquiry  into  prior  incumbrances,  and  the  execution 
of  the  trusts  of  the  deed  of  the  Gth  of  November,  1817. 

The  Defendants  appeared  to  and  answered  the  bill,  and  witnesses  were  examined 
on  both  sides ;  but  before  the  cause  came  on  to  be  heard,  and  in  the  month  of  April, 
182G,  the  Appellant,  Cornelius  Duffy,  filed  a  bill  of  complaint  in  the  High  Court 
of  Chancery  in  Ireland,  against  the  Respondent,  Robert  Orr,  John  Duffy,  Patrick 
Thomas  Duffy,  Richard  Sause,  Patrick  Byrne,  and  Hugh  Hamill,  alleging  that  very 
large  sums  had  been  expended  by  the  firm  on  the  Ball's  Bridge  concerns,  in  erecting 
buildings  and  machinefy,  and  that  that  property  and  the  Bridge  Street  concerns 
were  worth  much  more  than  the  sums  at  which  they  had  been  taken  by  the  Re- 
spondent, Orr  ;  that  no  accounts  were  settled  between  the  Respondent,  Orr,  and 
the  firm,  so  as  to  ascertain  the  precise  amount  due  ;  that  the  Respondent,  Orr,  had 
made  improper  charges  for  interest  and  exchange,  and  had  not  given  credit  for  certain 
promissory  notes  and  bills  of  exchange,  and  goods  belonging  to  the  firm  delivered 
to  him  ;  that  the  release  of  the  [637]  equity  of  redemption  in  two  of  the  mortgaged 
properties  was  obtained  by  the  Respondent,  Orr,  in  pursuance  of  a  fraudulent  scheme 
connected  with  his  brother-in-law,  John  Duffy,  junior,  and  under  menaces  of  driving 
the  Appellant  to  bankruptcy  ;  and  insisting  that  the  mortgages  of  the  separate 
property  of  the  Appellant  ought  to  be  considered  as  auxiliary  only  in  case  of  the  de- 
ficiency of  the  joint  property  ;  and  that  the  Respondent,  Orr,  ought  to  be  considered 
as  having  agreed  to  accept  the  composition  of  7s.  in  the  pound  on  his  whole  debt. 
The  bill  prayed  that  the  Respondent,  Robert  Orr,  might  elect  whether  he  would 
abide  by  and  hold  the  joint  property  of  the  firm  of  John  Duffy  and  Sons,  conveyed 
to  him  in  satisfaction  of  his  demands  on  the  said  firm  ;  and  if  he  should  elect  so  to 
do,  that  he  might  be  decreed  to  release  the  separate  property  of  the  Appellant,  Cornelius 
Duffy,  therefrom,  and  to  reconvey  the  same  to  him  ;  but  if  he  should  insist  on  a  right 
to  resort  to  the  separate  property,  as  well  as  to  the  joint  property,  for  payment  of  his 
demands  on  the  firm,  that  the  several  deeds  of  the  Gth  of  November,  1817,  might 
be  declared  void,  and  the  premises  called  the  Ball's  Bridge  concern,  and  the  Bridge 
Street  concern,  might,  as  well  as  the  Galway  estate,  be  declared  to  be  still  in  mortgage 
to  the  said  Respondent,  Robert  Orr,  to  secure  the  balance  due  to  him  from  the  said 
firm  ;  but  that  the  joint  property  might  be  declared  to  be  the  fund  principally  liable 
to  the  payment  thereof  ;  and  that  the  separate  property  of  the  Appellant  might  be 
resorted  to  only  in  the  event  of  the  joint  property  of  the  Appellant  proving  insufficient 
to  pay  the  balance  ;  and  that  the  balance  nnght  be  asc(.n'-[638]-tained,  and  that 
various  accounts  therein  particularly  mentioned  might  be  taken,  and  that  upon 
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payment  of  the  sum  ascertained  to  be  due,  tlie  Respondent,  Robert  Orr,  might  lie 
decreed  to  reconvey  the  mortgaged  property. 

To  this  bill  the  Defendants  appeared  and  answered,  and  witnesses  were  examined 
on  both  sides  ;  and  Hugh  Hamill  having  died,  Edward  Jones,  his  personal  repre- 
sentative, was  made  a  party  by  bill  of  revivor. 

The  evidence  offered  by  the  Appellant  in  support  of  his  bill,  consisted,  in  great 
part,  of  the  testimony  of  different  individuals  on  the  subject  of  the  money  expended 
in  tlie  buildings  and  machinery  in  the  Ball's  Bridge  concern,  and  of  the  estimated 
value  of  that  property  for  sale  in  the  year  1817,  some  of  the  witnesses  examined  on 
the  part  of  the  Appellant  representing  that,  in  their  opinion,  it  was  then  worth,  to 
be  sold,  £'20,000  or  £25,000,  while  the  witnesses  examined  on  the  part  of  the  De- 
fendants estimated  it  as  then  worth  not  more  than  £7000  or  £8000. 

Both  causes  came  on  to  be  heard  on  the  2'2d  of  June,  1829,  before  Sir  Anthony 
Hart,  then  Lord  Chancellor  of  Ireland,  and  on  the  25th  of  June,  1829,  a  decree  was 
made  in  the  first  cause  of  Orr  v.  Duff'y  and  Others,  whereby  it  was  referred  to  one  of 
the  Masters  of  the  Court,  to  take  an  account  of  what  was  due  to  the  Respondent,  Robert 
Orr,  for  principal  and  interest,  on  the  foot  of  the  deed  of  mortgage  of  the  Galway 
property,  dated  the  5th  day  of  November,  1814,  having  reference  to  the  indenture 
of  agreement  of  the  6th  day  of  November,  1817.  And  it  was  further  ordered,  that 
all  persons  having  debts,  charges,  and  incumbrances  [639]  affecting  the  said  mort- 
gaged lands  and  premises  in  the  said  indentures  mentioned,  prior  to  the  said  indenture 
of  the  5th  day  of  November,  1814,  should  be  at  liberty  to  go  in  before  the  iMaster 
to  prove  and  ascertain  their  demands,  and  the  nature,  priority,  and  amount  thereof, 
and  what  was  due  thereon  respectively,  etc. 

On  the  same  25th  day  of  June,  1829,  a  decree  was  pronounced  in  the  second  cause 
Duffy  V.  Orr  and  Others,  whereby  the  bill  filed  by  the  Appellant,  Cornelius  Duffy, 
was  dismissed  with  costs. 

From  these  decrees  Cornelius  Duffy  presented  an  appeal  to  the  House  of  Lords. 

For  the  Appellant. 

The  indentures  of  the  5th  of  November,  1814,  the  18th  of  September,  1817,  and 
the  6th  day  of  November,  1817,  should  have  been  set  aside  and  ordered  to  be  delivered 
up  to  be  cancelled,  and  a  general  account  of  all  the  dealings  and  transactions  between 
Robert  Orr  and  the  firm  of  John  Duffy  and  Sons,  from  the  commencement  of  such 
dealings  and  transactions,  should  have  been  directed  to  be  taken. 

An  account  of  all  the  securities,  sums  of  money,  bills  of  exchange,  promissory 
notes,  goods,  and  merchandizes  respectively  given,  assigned  to,  or  pledged  with  Robert 
Orr  by  the  firm,  should  have  been  directed  to  be  taken,  and  also  an  account  of  all 
sums  of  money  received,  or  which  might  or  ought  to  have  been  received,  by  Robert 
Orr,  but  for  his  default  or  neglect  in  respect  of  such  securities  or  sums  of  money, 
bills  of  exchange,  goods,  and  merchandizes,  ought  also  to  have  been  directed  by  the 
decree. 

[640]  It  should  have  been  declared  that  the  Appellant  was  entitled  to  have  all 
the  securities,  sums  of  money,  bills  of  exchange,  promissory  notes,  goods,  and  mer- 
chandizes, so  respectively  given  and  assigned  to,  and  pledged  with  Robert  Orr  by 
the  firm,  first  applied  in  liquidation  of  the  partnership  debt,  or  so  much  thereof  as 
was  not  satisfied  by  the  composition,  in  ease  and  exoneration  of  tlie  separate  properties 
of  the  Appellant,  mortgaged  to  Robert  Orr. 

A  sale  of  the  Ball's  Bridge  concern  shoidd  have  been  directed,  or,  at  least,  of  the 
shares  therein  of  the  retired  partners  of  the  firm  of  DufFys,  Byrne,  and  Hamill,  and 
the  monies  arising  from  such  sale  should  have  been  directed  to  be  applied  in  discharge 
of  the  partnership  debts,  or  such  part  thereof  as  was  not  satisfied  by  the  composition. 

It  should  have  been  declared,  that  Robert  Orr  received  from  the  firm  of  John 
Duffy  and  Sons  a  composition  on  the  whole  of  his  debt,  as  he  might  have  received 
such  composition  but  for  his  own  wilful  default  or  neglect,  and  credit  ought  to  have 
been  given  to  the  Appellant  for  such  composition  by  Robert  Orr,  before  he  had  a 
right  to  have  recourse  to  the  separate  estates  of  the  Appellant. 

The  Appellant  stood  in  the  relation  of  a  surety.  The  composition  deed  operated 
as  a  discharge  of  the  principal  debtor,  and  consequently  of  the  surety.  *    The  securities 

*  Exparte  Glendinning,  Buck,  517. 
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given  to  Robert  Orr,  if  they  should  be  permitted  to  operate  after  the  deed  of  com- 
position, would  be  fraud  upon  the  other  creditors.* 

For  the  Respondents. 

[641]  The  agreements  were  founded  in  justice  and  good  faith,  and  were  conchided 
bythe  Appellant  Cornelius  Dufi'yand  the-other  parties  thereto,  freely  and  deliberately, 
and  with  a  full  knowledge  of  all  the  circumstances  of  the  case,  and  after  the  state  of 
the  accounts  between  the  firm  of  Duffy  and  Sons  with  the  creditors  thereof,  and 
especially  with  the  Respondent,  Robert  Orr,  had  been  investigated  and  ascertained  ; 
and  the  deeds,  and  particularly  the  deeds  of  the  5th  of  November,  1814,  the  ISth 
of  September,  1817,  and  the  0th  of  November,  1817,  were  executed  by  the  Appellant 
and  the  other  parties  thereto  freely  and  deliberately,  and  with  a  full  knowledge  of  tlie 
tenor  and  eft'ect  thereof,  and  of  the  nature  of  the  arrangements  to  be  thereby  com- 
jtleted  ;  and  the  arrangements  were  beneficial  to  the  Appellant  and  the  partners 
in  the  firm  of  Dufl'y  and  Sons. 

All  parties,  and  especially  the  Appellant,  acquiesced  in  the  arrangements  during 
several  years,  and  took  advantage  of  the  provisions  of  the  deeds,  and  carried  the  same 
into  effect  ;  and  all  parties,  except  the  Appellant,  continue  to  acquiesce  therein  and 
are  satisfied  therewith. 

If  the  deed  of  compromise  of  the  18th  of  September,  1817,  and  the  subsequent 
deeds  of  the  6th  of  November,  1817,  were  prejudicial  to  the  interests  of  any  persons, 
the  creditors  of  the  firm  of  DuS'y  and  Sons  could  alone  be  pi'ejudiced  thereby  ;  and 
no  injury  could  be  sustained  by  the  Appellant,  one  of  the  partners  in  the  insolvent 
firm. 

The  Respondent,  Robert  Orr,  for  the  purpose  of  having  a  final  end  put  to  all  matters 
of  account  between  the  parties,  yielded  a  considerable  por-[642]-tion  of  his  rights  ; 
and  the  Appellant  and  all  parties  having  acted  for  a  number  of  years  upon  the  contracts 
and  deeds,  the  same  could  not,  at  a  period  so  distant  from  that  at  which  they  were 
entered  into,  be  annulled  without  great  prejudice  to  those  who  had  acted  upon  the 
same,  and  without  injustice,  more  especially  to  the  Respondent  Robert  Orr. 

The  Appellant  has  no  interest  to  question  the  validity  of  the  transaction,  having 
assigned  his  right  and  interest  in  the  partnership  concern  to  J.  Duft'y,  who,  upon  the 
agreement  for  composition,  became  answerable  for  payment  of  the  amount  to  the 
creditors.  This  could  be  no  fraud  upon  the  other  creditors,  for  they  signed  the  deed 
after  Robert  Orr,  and  could  not  avoid  having  notice  of  the  reservation  of  his  right 
to  the  security  which  was  annexed  to  his  signature.  This  makes  the  transaction 
valid  within  the  authorities  cited. 

For  the  Appellant,  Sir  Edward  Sugden  and  Mr.  Lynch. 

For  the  Respondent,  Robert  Orr,  Mr.  Pepys  and  Mr.  Swanston. 

The  decrees  of  the  Court  below  were  affirmed,  principally  on  the  ground  of 
acquiescence  and  want  of  interest  in  the  Appellant. 

Judgment  affirmed. 


[643]  ENGLAND. 

COURT  OF  EXCHEQUER. 

Egbert  Hicks  and  Richard  Williams, — Appellants ;  John  Moeant,  Esquire, 

— Respondent  [1831]. 

[Mews'  Dig.  vii.  13.51,  1.501  ;  xii.  188.     S.C.  2  Dow  &  CI.  4U  ;  and,  in  Ex.,  3  Y.  & 

J.  286.] 

By  the  act  42  G.  3.  c.  IIG.  s.  98.,  it  is  required  that,  upon  a  .sale  of  lands  for 
the  redemption  of  the  land  tax,  the  purchase-money  should  be  paid  into 
the  Bank  of  England,  to  the  account  of  the  commissioners  for  the  liquida- 
tion of  the  national  debt,  and  no  discharge  from  the  land  tax  is  obtained 
until  the  money  is  so  paid. 

*  Exparte  Sadler,  15  Ves.  52. 
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In  the  year  1800  tlie  guardians  of  M.,  an  infant,  under  the  powers  of  this  act, 
sold  lands  belonging  to  him  for  the  redemption  of  the  land  tax  ;  the  pur- 
chase-money was  paid  by  H.,  the  purchaser,  into  the  hands  of  solicitors, 
who  were  employed  professionally  both  by  the  guardians  and  the  purchaser, 
and  remained  in  their  hands  until  1807,  when  M.  came  of  age,  and  his 
guardian  accounted  with  him  ;  and  afterwards  he  settled  accounts  with 
the  solicitors  to  whom  the  purchase-money  had  been  paid,  and  took  a 
security  for  a  balance  due  to  him,  in  which  the  purchase  money  was  in- 
cluded. Under  these  circumstances  the  money  was  not  paid  into  the 
bank  according  to  the  act,  and  H.  continued  to  pay  the  land  tax  upon 
the  premises  purchased  by  him.  No  proceedings  were  taken  on  either 
side,  until  1825,  when  M.  brought  an  ejectment  to  recover  possession 
of  the  premises;  and  the  devisee  and  trustees  under  the  will  of  II.,  who 
was  dead,  filed  a  bill  to  restrain  the  proceeding  at  law. 

Held,  principally  on  the  ground  that  H.  continued  to  pay  the  land  tax,  that 
he  could  have  no  relief  in  equity. 

In  January,  1826,  the  Appellants,  together  with  Charles  St.  Barbe,  since  deceased, 
exhibited  their  bill  of  complaint  in  his  Majesty's  Court  of  Ex-[644]-chequer  at  West- 
minster, against  the  Respondent,  thereby  stating  in  substance  as  follows  : — 

John  Morant  by  his  will,  dated  the  2d  day  of  December,  1791,  and  a  codicil  dated 
the  11th  day  of  May,  1793,  appointed  the  Reverend  Lascelles  Iremonger,  and  Charles 
Shard,  to  be  joint  executors  and  trustees  with  his  wife,  and  also  with  her  to  be  guardians 
of  the  persons  and  estates  of  his  children. 

In  the  year  1793,  John  Morant  died  :  he  left  the  Respondent,  John  Moraut, 
his  eldest  son  and  heir  at  law,  then  an  infant,  him  surviving  ;  the  testator  was,  at 
his  death,  seised  of  in  fee  simple  or  otherwise  entitled  to  divers  manors,  lands,  and 
hereditaments,  situate  in  the  parish  of  Ringwood,  in  the  county  of  Southampton  ; 
and  upon  the  testator's  death,  John  Morant,  the  son,  became  seised  in\fee  simple 
of  or  otherwise  absolutely  entitled  to  the  said  manors,  lands,  and  hereditaments  as 
heir  at  law  of  the  testator,  and  he  likewise  became  possessed  of  considerable  personal 
estate  as  one  of  the  children  of  the  testator  ;  upon  the  death  of  the  testator,  Elizabeth 
Mary  Morant,  the  Reverend  Lascelles  Iremonger  and  Charles  Shard  became  and 
were  guardians  of  John  Morant  during  his  minority,  and  they  duly  proved  the  will 
and  codicil  in  the  proper  Ecclesiastical  Court. 

Elizabeth  Mary  Morant  shortly  afterwards  died,  and  Lascelle»s  Iremonger  and 
Charles  Shard  continued  to  act  as  the  guardians  of  the  person  and  estate  of  .lohn 
Morant  up  to  the  time  of  his  attaining  twenty-one,  which  happened  in  the  year  1807  ; 
Lascelles  Iremonger  and  Charles  Shard,  as  such  guardians,  took  on  themselves  the 
whole  management  of  the  lands  and  hereditaments  of  John  [645]  Morant,  and  entered 
into  the  possession  thereof,  and  received  the  rents  and  profits  thereof ;  and  in  or 
about  such  guardianship  and  management,  Lascelles  Iremonger  and  Charles  Shard 
employed  Messrs.  Harbin  and  Hooper,  of  Ringwood,  as  their  solicitors  ;  in  the  year 
1800,  Lascelles  Iremonger  and  Charles  Shard,  as  such  guardians  and  trustees,  re- 
solved, under  and  by  virtue  of  the  powers  given  by  the  acts  then  in  force  concerning 
the  redemption  and  sale  of  land-tax,  to  sell  certain  parts  of  the  lands  and  heredita- 
ments situate  in  the  parish  of  Ringwood,  for  the  purpose  of  redeeming  the  land-tax 
on  the  lands  and  hereditaments  ;  they  employed  Harbin  and  Hooper  in  canning 
into  execution  the  said  resolution,  and  through  their  said  solicitors,  in  conformity 
to  the  land-tax  acts,  contracted  and  agreed  with  the  then  commissioners  for  the  re- 
demption and  purchase  of  the  land-tax  chargeable  on  the  said  lands  and  hereditaments 
in  the  parish  of  Ringwood,  at  a  certain  price  ;  for  the  purpose  of  raising  the  money 
necessary  for  such  purchase,  Lascelles  Iremonger  and  Charles  Shard,  as  such  guardians 
and  trustees,  in  pursuance  of  the  powers  contained  in  the  acts  for  the  redemjition 
and  sale  of  the  land-tax,  proceeded  to  put  up  for  sale,  by  auction,  divers  parts  of  the 
said  lands  and  hereditaments,  and  Harbin  and  Hooper,  as  the  solicitors  of  Lascelles 
Iremonger  and  Charles  Shard,  conducted  the  sale  thereof,  and  accordingly  Lascelles 
Iremonger  and  Charles  Shard  (as  guardians  and  trustees),  through  tlieir  solicitors, 
Harbin  and  Hooper,  on  the  23d  of  December,  1800,  put  up  to  sale  by  public  auction, 
at  the  Crown  Inn  in  Ringwood,  divers  parts  of  the  lands  and  hereditaments,  in  [646] 
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eighty-six  lots  ;  and  Harbin  and  Hooper,  as  solicitors  of  Lascellcs  Irenionger  and 
Charles  Shard,  caused  hand-bills  and  advertisements,  notifying  such  sale,  to  be  dis- 
tributed, which  were  in  part  in  the  words  and  figures,  or  to  the  effect  following  ; 
that  is  to  say,  "  Ringwood,  Hants.  To  be  sold  by  Auction,  on  Tuesday  the  '23d  of 
"  December,  1800.  at  two  o'clock  in  the  afternoon,  at  the  Crown  Inn.  Ringwood, 
"  under  the  authority  of  the  commissioners  for  tlie  redemption  of  the  land-tax,  subject 
"  to  such  conditions  of  sale  as  will  then  be  produced,  the  under-mentioned  estates 
"  (describing  them).  For  further  particulars,  apply  (by  letter  post-paid)  to  Messrs. 
"  Harbin  and  Hoo]ier,  Ringwood,  Hants." 

The  bill  further  stated,  that  Harbin  and  Hooper,  as  the  solicitors  of  the  guardians 
and  trustees,  caused  particulars  and  conditions  of  sale  to  be  drawn  up  and  jmblished 
for  the  purpose  of  such  sale;  and  that  by  such  conditions  of  sale  it  was  expressed 
that  the  purchasers  were  to  pay  to  Harbin  and  Hooper,  the  vendor's  solicitors,  a 
deposit  of  20  per  cent,  on  the  amount  of  the  purchase-money,  and  that  the  said  solicitors 
should  prepare  the  conveyances  at  the  expense  of  the  purchasers,  and  that  the  residue 
of  the  purchase-money  should  be  paid  to  Harbin  and  Hooper  on  or  before  a  day  therein 
named  ;  and  that  by  such  particulars  of  sale  it  was  exjiressed,  that  the  premises  therein 
mentioned  were  sold  by  the  guardians  and  trustees  of  John  Morant,  and  under  the 
direction,  or  with  the  consent  of  the  commissioners  for  the  redemption  of  the  land- 
tax. 

The  bill  further  stated,  that  the  said  parts  of  the  [647]  said  lands  and  heredita- 
ments were  put  up  for  sale  by  auction,  and  that  Robert  Hicks  became  the  purchaser 
of  the  premises  comprised  in  lot  82.,  at  the  price  of  £138,  and  paid  down  to  Harbin 
and  Hooper,  the  vendor's  solicitors,  the  sum  of  £30  as  a  deposit,  and  signed  a  memor- 
andum of  agreement,  whereby  he  promised  to  complete  his  contract  upon  the  terms 
and  stipulations  specified  in  the  conditions  of  sale  ;  and  that,  in  further  pursuance 
of  the  said  conditions  of  sale,  Harbin  and  Hooper  caused  the  conveyance  of  the  premises 
comprised  in  lot  82.  to  be  prepared  and  engrossed,  and  such  conveyance  bore  date 
the  1st  of  July,  1803,  and  was  expressed  to  be  made  between  Lascelles  Iremonger 
and  C'harles  Shard,  trustees,  etc.,  of  the  first  part,  Charles  Shaw  Lefevre  and  Lovelace 
Bigg  Wither,  two  of  the  commissioners,  etc.,  of  the  second  part,  the  said  Robert 
Hicks  of  the  third  part,  and  Barnabas  Hicks,  a  trustee  for  Robert  Hicks,  of  the  fourth 
part ;  and  that,  in  the  year  1803,  such  conveyance  was  duly  executed  by  the  parties 
thereto  ;  and  that,  by  such  conveyance,  the  premises  comprised  in  lot  82.  were  con- 
veyed to  Robert  Hicks,  his  heirs  and  assigns  ;  and  tliat,  upon  or  before  the  execution 
thereof,  Robert  Hicks,  pursuant  to  the  said  conditions  of  sale,  paid  to  Harbin  and 
Hooper  the  sum  of  £108,  the  residue  of  the  purchase-money,  for  the  purpose  of  being 
paid  into  the  Bank  of  England,  together  with  the  expenses  of  the  said  conveyance  ; 
and  that  the  said  conveyance  was  afterwards  delivered  to  Robert  Hicks,  and  that  the 
said  purchase  of  the  said  Robert  Hicks  was  in  manner  aforesaid  completed,  and  that 
the  jnirchase-money  of  the  said  lot  82.  was  in  fact  received  by  the  said  Messrs.  Har- 
[648]-bin  and  Hooper,  as  the  agents  and  solicitors  of  the  said  Lascelles  Iremonger 
and  Charles  Shard. 

That  the  purchases  of  the  other  lots  were  in  like  manner  executed,  and  that  the 
respective  purchasers  entered  immediately  into  the  possession  of  such  parts  thereof 
as  were  then  in  possession,  and  of  such  parts  as  were  only  reversionary,  according 
as  the  same,  from  time  to  time,  came  into  possession  ;  and  that  in  or  about  the  said 
year  1800,  the  said  Robert  Hicks  entered  into  possession  of  the  jiremises  so  purchased 
by  him. 

The  bill  further  stated,  that  in  the  year  1807,  the  said  Respondent  attained  his 
age  of  twenty-one  years  ;  and  that,  shortly  after  he  attained  twenty-one,  Lascelles 
Iremonger  and  Charles  Shard  rendered  to  him  some  account  of  their  dealings,  acts, 
and  transactions,  as  such  guardians,  trustees,  and  executors,  and  some  accounts 
were  settled  between  them  ;  and  the  Respondent  then  became,  or  was  previously 
fully  acquainted  with,  the  said  sale,  by  the  said  Lascelles  Iremonger  and  Charles  Shard, 
and  with  the  em])loyment  of  the  said  Messrs.  Harbin  and  Hooper,  as  their  solicitors, 
in  respect  of  such  sales  ;  and  the  Respondent,  after  his  attaining  twenty-one,  and 
for  many  years  afterwards,  employed  Harbin  and  Hooper  as  his  solicitors,  and  in  the 
management  of  his  manor  and  lands  at  Ringwood  ;  and  by  the  means  aforesaid,  the 
Respondent  was  aware  that  parts  of  the  lands  and  hereditaments,  in  the  parish  of 
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Ringwood,  liad  been  sold  and  conveyed  by  Lascelles  Iremonger  and  Charles  Shard, 
through  the  agency  of  Messrs.  Harbin  and  Hooper,  for  the  redemption  of  the  land- 
tax  ;  and  that,  shortly  after  John  Morant  attained  twenty-one,  he  was  led  to  believe 
that  the  [649]  purchase-monies  which  had  been  paid  by  Robert  Hicks  and  the  respec- 
tive purchasers  of  the  several  lots  to  Harbin  and  Hooper,  as  the  agents  of  Lascelles 
Iremonger  and  Charles  Shard,  had  not  been  all  paid  by  them  into  the  Bank  of  England, 
but  had  either  been  paid  or  allowed  in  account  to  John  Morant,  or  had  been  retained 
by  Harbin  and  Hooper  to  their  own  use  ;  and  that  Respondent  treated  the  monies 
so  received  by  Harbin  and  Hooper,  and  not  paid  into  the  Bank,  as  a  debt  due  to  him, 
the  Respondent ;  and  that  the  Respondent  did  not  inform  Robert  Hicks  and  the 
other  purchasers  of  such  retainers  of  the  monies,  but  on  the  contrary  required  Mr. 
Charles  Harbin  (Mr.  Hooper  being  then  a  bankrupt)  to  pay  him  the  purchase-monies 
which  they  had  received,  and  which  they  had  not  paid  into  the  Bank  of  England, 
or  to  give  him  security  for  the  same  ;  and  that,  in  the  year  1813,  the  Respondent 
obtained  from  Charles  Harbin  some  mortgage  securities  or  security,  for  the  rej^ayment 
of  the  monies  so  received  and  not  duly  applied  by  Harbin  and  Hooper  ;  and  that  in 
and  by  such  mortgage  securities  or  security,  it  was  stated  that  a  sum  of  £4G6  15s. 
was  due  and  owing  from  Charles  Harbin  to  John  Morant,  on  the  balance  of  the  account 
of  Charles  Harbin  relative  to  the  purchase-monies  of  certain  hereditaments  and  pre- 
mises in  the  parish  and  manor  of  Ringwood,  sold  to  various  persons,  under  the  act 
passed  for  the  redemption  of  the  land-tax  ;  and  that  John  Morant  had  consented 
to  let  the  sum  of  £466  15s.  so  due  to  him  remain  on  security  of  the  hereditaments 
therein  mentioned,  or  to  that  efl'eet  ;  and  that  such  statement  referred  to  the  lands 
and  hereditaments  so  sold  by  auction  as  aforesaid,  and  that  [650]  such  sum  of  £466 
15s.  included  the  purchase-money  of  Robert  Hicks,  or  was  the  balance  of  all  the 
purchase-monies  retained,  and  that  such  account  or  balance  was  in  the  Respondent's 
possession  ;  and  that  such  securities  had  either  been  enforced  and  satisfied,  or  that 
the  equity  of  redemption  of  the  mortgaged  premises  had  been  conveyed  to  the  Re- 
spondent by  Charles  Harbin,  and  a  release  of  the  mortgage  debt,  including  such 
purchase-money,  had  been  executed  by  the  Respondent  to  Charles  Harbin,  and  that 
the  Respondent  treated  the  purchase-monies  so  received,  and  not  duly  applied,  as  a 
debt  due  from  Harbin  and  Hooper,  or  one  of  them,  to  himself  ;  and  that  the  Respondent 
never  made,  or  caused  to  be  made,  any  communication  in  respect  thereof  to  Robert 
Hicks  during  his  life,  and  that  Robert  Hicks  remained  unto  his  death,  in  April,  1823, 
wholly  ignorant  of  any  such  retainer  and  misapplication  of  the  purchase-monies  by 
the  said  vendors'  solicitors. 

The  bill  further  stated,  that  in  April,  1823,  Robert  Hicks  died,  and  that  he  made 
and  published  his  will  and  statement  in  writing,  executed  and  attested  in  the  manner 
required  by  law  for  devising  freehold  estates,  and  thereby  devised  to  the  Appellants, 
and  Charles  St.  Barbe,  since  deceased,  and  Barnabas  Hicks,  who  died  in  the  testator's 
lifetime,  their  heirs  and  assigns,  all  his  freehold  estates,  and  thereby  appointed  the 
Appellants,  and  the  said  Charles  St.  Barbe  and  Barnabas  Hicks,  his  executors  ;  and 
that  he  made  a  codicil  to  his  will,  but  did  not  thereby  alter  or  revoke  any  of  the  afore- 
said dispositions  made  by  his  will  :  and  that  shortly  after  his  death  the  Appellants 
[651]  duly  proved  the  said  will  and  codicil  in  the  proper  Ecclesiastical  Court ;  and  that 
the  Appellants  as  such  devisees  had  been  and  were  then  by  themselves  or  their  tenants 
in  possession  of  the  said  premises  comprised  in  lot  82.,  but  that  the  Respondent,  in 
December,  1825,  commenced  actions  of  ejectment  for  the  recovery  of  the  premises 
comprised  in  lot  82. 

■The  bill  charged  that  Lascelles  Iremonger  and  Charles  Shard,  or  Harbin  and 
Hooper,  caused  the  Respondent,  after  he  attained  twenty-one,  to  be  informed  of  the 
circumstances  of  the  sales  :  and  that  the  Respondent,  since  he  attained  twenty-one, 
had  in  many  respects  confirmed  and  recognised  the  acts  of  his  guardians  in  resjiect 
thereof,  and  that  he  never  made  any  communication  or  application  in  respect  thereof 
to  Robert  Hicks  during  his  life,  or  to  the  Appellants  and  Charles  St.  Barbe  since  his 
death,  until  the  month  of  August,  1824,  when  the  Resjiondent's  solicitor  demanded 
the  ])rodiiction  of  the  purchaser's  contracts  and  other  documents  ;  and  that  the 
Respondent  did  not  inform  Robert  Hicks  that  he,  the  Respondent,  sliould  endeavour 
to  rescind  theconveyance,  so  as  to  enable  him,  the  said  Robert  Hicks,  to  recover  the 
money  he  had  paid  in  respect  thereof,  but  on  the  contrary  the  Respondent  acquiesced 
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in  the  payment  of  Robert  Hicks's  purchase-monies  to  Messrs.  Harbin  and  Hooper 
for  many  years  after  he, the  Eespondeut,  was  aware  that  the  ])urcliase-iiioneyof  Robert 
Hicks  had  been  received  by  Messrs.  Harbin  and  Hoofjcr.  and  had  not  lieeii  invested 
in  the  Bank,  and  treated  the  same  as  a  debt  due  to  himself ;  that  William  Hooper 
had  since  become  bankrupt,  and  Charles  [652]  Harbin  was  not  in  a  condition  to 
repay  such  purchase-monies,  or  any  part  thereof,  and  that  the  Respondent  had  or 
has  in  his  possession  and  power  the  particulars  and  conditions  of  sale. 

The  prayer  of  the  bill  was,  that  the  said  Respondent  might  be  decreed  to  confirm 
the  said  purchase  made  by  the  said  Robert  Hicks  under  the  circumstances  aforesaid, 
and  might  execute  all  such  deeds  as  might  be  necessary  or  proper  for  that  purpose  ; 
or,  if  the  Court  should  be  of  opinion  tliat  the  same  ought  to  be  confirmed,  then  that 
the  said  Respondent  might  be  decreed  to  repay  to  the  Appellants  and  the  said  Charles 
St.  Barbe,  or  such  of  them  as  the  said  Court  should  direct,  the  purchase-monies  of  the 
said  lot  8'2.,  and  interest  thereon  ;  and  that  the  said  Respondent  might  be  restrained 
by  the  injunction  of  the  said  Court  from  prosecuting,  or  causing  to  be  prosecuted, 
the  said  action  at  law  so  commenced  as  aforesaid, and  from  commencing  or  prosecuting 
any  other  action  at  law  for  the  recovery  of  the  said  premises  comprised  in  lot  82., 
or  in  respect  of  the  matters  aforesaid,  and  for  general  relief. 

Pursuant  to  an  order  of  the  Court,  bearing  date  the  28th  day  of  January,  1826, 
an  injunction  issued  to  restrain  the  Respondent  from  proceeding  at  law  against  the 
Appellants,  and  the  said  Charles  St.  Barbe,  touching  the  matters  in  the  said  bill  men- 
tioned. 

The  Respondent,  on  the  11th  of  October,  1826,  put  in  his  answer  to  the  bill,  and 
thereby  admitted  the  sale  in  December,  1800,  and  the  circumstances  attending  it. 
He  said  (amongst  other  things)  that  he  had  been  informed,  and  believed,  tliat  at  and 
for  a  considerable  time,  both  before  and  after  the  [653]  time  of  the  sale,  Harbin  and 
Hooper  were,  and  acted  as  the  solicitors  of  Hicks.  He  said  that,  to  the  best  of  his 
recollection  and  belief,  he  never  saw  the  conditions  of  sale,  and  did  not  know  the 
contents  thereof  ;  but  in  case  the  contents  of  siich  conditions  were  to  the  efl'ect 
stated  in  the  bill,  he  submitted  that  they  were  totally  repugnant  to  the  provisions 
of  the  land  tax  redemption  acts,  and  that  the  sales  effected  thereunder  were  abso- 
lutely void. 

The  Respondent  further  stated,  that  he  had  heard  and  believed  that  Hooper 
obtained  from  Richard  Raggett,  the  clerk  of  the  commissioners  specially  appointed 
for  the  .sale  and  redemption  of  the  land  tax,  the  form  of  a  conveyance  adapted  to  a 
sale  under  the  land  tax  redemption  acts,  and  prepared  a  conveyance  of  the  premises 
comprised  in  the  lot  82.,  and  caused  the  same  to  be  engrossed  as  one  of  the  attornies 
of  Hicks  ;  and  that  Harbin  and  Hooper  charged  Hicks  for  the  same  in  their  bill 
again.st  him  ;  but  he  did  not  know  whether  Harbin  and  Hooper  caused  the  .said  con- 
veyance to  be  prepared  and  engrossed  in  pursuance  of  the  said  conditions  of  sale,  or 
any  of  them.  He  stated  that  he  did  not  know  or  believe  that  the  said  conveyance 
was  ever  duly  executed  and  delivered  by  any  of  the  parties  thereto  ;  but  he  had  heard, 
and  it  might  be  true,  for  all  he  knew  or  believed  to  the  contrary,  that  the  same  was 
signed  and  sealed  by  the  several  parties  in  the  bill  in  that  behalf  mentioned,  in  or 
about  the  year  1803  ;  and  that,  by  such  conveyance,  the  premises  comprised  in  lot 
82.  were  purported  to  be  conveyed  to  Robert  Hicks,  his  heirs  and  assigns  ;  but  he 
believed  that  the  said  conveyance,  after  the  same  had  been  [654]  signed  and  sealed 
as  aforesaid,  remained  in  the  hands  of  Harbin  and  Hooper,  or  one  of  them,  undelivered, 
and  in  tru.st  for  all  parties,  until  the  purchase-money  should  be  duly  paid  and  apjilied 
according  to  the  directions  of  the  land  tax  redemption  acts  ;  and  that,  on  or  about 
the  29th  of  October,  1803,  Hicks  paid  the  sum  of  £108,  being  the  residue  of  his  said 
purchase-money,  to  Hooper  (who  was  one  of  his  own  attornies),  for  the  purpose  of 
having  the  same,  together  with  the  said  former  sum  of  £30,  paid  into  the  Bank  of 
England  ;  and  that,  at  the  same  time.  Hicks  paid  to  Hooper  the  sum  of  £10  16s.  Od., 
in  respect  of  the  expenses  of  the  conveyance,  which,  nevertheless,  remained  in  the 
hands  of  Harbin  and  Hooper,  or  one  of  them,  as  the  Respondent  believed,  in  trust 
as  aforesaid. 

The  Respondent,  by  his  answer,  further  .stated,  that  he  did  not  know  or  believe, 
and  to  the  best  of  his  knowledge,  information,  and  belief  he  denied,  that  the  con- 
veyance was  at  any  time  delivered  by  any  one  to  Hicks,  or  to  any  person  on  liis  behalf, 
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or  that  the  said  purchase  of  Hicks  was  in  manner  in  the  said  bill  mentioned,  or  in  any 
other  manner  completed  ;  or  that  the  purchase-money  of  the  said  lot  8:2.  was  in  fact 
received  by  Harbin  and  Hooper,  or  either  of  them,  as  the  solicitors  and  agents  of 
Irenionger  and  Shard,  or  either  of  them,  any  otherwise  than  as  therein  mentioned; 
or  that  the  receipt  by  such  agents  or  solicitoi's  must  be  considered  as,  or  was  the  receipt 
thereof,  by  Irenionger  and  Shard  and  the  Respondent,  or  any  or  either  of  them  ; 
but  he  believed  that  Hooper,  who  was  one  of  the  solicitors  of  Irenionger  and  Shard, 
and  also  one  of  the  solicitors  [655]  of  Hicks,  and  who  was  also  in  constant  communi- 
cation with  Raggett,  the  officer  of  the  commissioners  for  the  sale  and  redemption 
of  the  land  tax,  received  the  purchase-money  from  Hicks,  as  the  solicitor  of  Hicks, 
upon  some  promise  or  undertaking  to  apply  the  same  in  the  manner  required  by  the 
acts  for  the  redemption  of  the  land  tax. 

The  Respondent  further  stated  (amongst  other  things),  that  having  discovered 
the  irregularity  and  invalidity  of  the  said  sales,  he  proposed  to  confirm  the  same  on 
just  and  reasonable  terms,  and  entered  into  negotiation  with  the  several  purchasers 
of  the  lots  which  had  fallen  into  possession,  or  the  persons  interested  in  such  several 
purchases,  for  that  purpose  ;  and  that  the  Respondent,  having  come  to  agreements 
with  all  the  persons  interested  in  such  purchases,  except  the  Appellants  and  their 
late  co-trustee,  had  executed  deeds,  whereby  he  had  confirmed  the  sale  of  all  the  lots 
sold,  except  lot  82.,  and  except  lots  43.,  51.,  28.,  74.,  and  8.,  which  were  still  held  for 
lives. 

The  Respondent  further  said,  that  shortly  after  his  attaining  twenty-one,  Ire- 
monger  and  Shard,  as  guardians  of  his  real  estate,  and  trustees  of  his  personal  estate, 
had  rendered  to  him  an  account  in  respect  of  their  acts,  dealing,  and  transactions, 
as  guardians  and  executors  ;  and  that  such  account  was  shortly  afterwards,  and  in 
the  year  1808,  settled  between  them  ;  and  that  the  Respondent  was,  about  the  time 
the  said  account  was  so  settled,  first  informed  by  Irenionger  and  Shard,  or  one  of 
them,  of  the  said  sales  for  the  redemption  of  the  land  tax  ;  but  he  said,  that  the  in- 
formation which  he  then  received  respecting  such  sales  [656]  was  very  imperfect, 
and  by  no  means  of  such  a  nature  and  extent  as  to  enable  him  to  understand  the 
transaction  ;  and  although  he  knew  that  such  sales  had  been  made,  he  was  not  in- 
formed, and  did  not  know,  that  the  same  had  been  irregularly  and  improperly  con- 
ducted. The  Respondent  also  said,  that  he  conceived  and  believed  that  such  of 
the  said  purchase-monies  as  were  paid  to  Harbin  and  Hooper,  were  not  paid  to  them 
as  the  agents  of  the  vendors,  Irenionger  and  Shard,  but  were  paid  to  them  for  the 
purpose  of  being  paid  into  the  Bank  of  England  ;  and  he  further  said  (amongst  other 
things),  that  in  accepting  the  said  mortgage  security  of  the  Gth  of  March,  1813,  he 
never  intended  to  exonerate  any  of  the  parties  who  were  or  might  be  liable  to  ])ay 
the  said  sum  of  £4G6  15s.  ;  and  he  submitted  that  he  ought  not,  by  reason  of  the 
said  mortgage,  to  be  considered  as  having  treated  the  said  sum  of  £400  15s.  merely 
as  a  debt  due  from  Harbin  and  Co.  to  himself  ;  and  unless  he  could  be  so  considered, 
he  denied  that  he  did  in  any  manner,  or  by  any  act,  treat  the  jiurchase-monies  so 
received,  and  not  paid  into  the  bank  as  aforesaid,  as  a  debt  owing  from  Harbin  and 
Hooper,  or  either  of  them,  to  himself. 

The  Respondent  also  said,  that  he  believed  that  Hicks,  although  he  well  knew 
that' the  said  lands  and  hereditaments  were  sold  for  the  purpose  of  redeeming  the 
land  tax,  nevertheless,  after  he  took  possession  of  the  premises  comprised  in  lot  82., 
paid  land  tax  in  respect  thereof  ;  and  that  Hicks  and  the  others  of  the  said  purchasers 
were  perfectly  aware  that  the  purchase-monies  paid  by  them  to  Hooper  were  retained 
by  him,  or  by  Harbin  and  Hooper,  and  were  not  paid  into  the  Bank  ;  [657]  and  he 
submitted,  that  it  was  the  duty  of  Hicks,  who  had  not  obtained  his  conveyance,  to  see 
that  the  purchase-money,  which  he  had  placed  in  the  hands  of  his  own  solicitor,  was 
duly  paid  and  applied  to  and  for  the  purpose  for  which  the  said  lands  and  heredita- 
ments were  sold  ;  and  that  the  non-payment  of  his  purchase-money  into  the  Bank 
of  England  ought  to  be  attributed  to  the  laches  and  neglect  of  Hicks. 

The  Respondent  further  said,  that  to  the  best  of  his  knowledge  and  belief.  Hicks 
did  not  remain,  up  to  his  death  in  April,  1823,  wholly,  or  in  any  degree  ignorant  of 
the  retainer  and  misapplication  of  the  purchase-monies,  or  any  part  thereof,  by  Harbin 
and  Hooper,  or  either  of  them.  And,  on  the  contrary,  he,  the  Respondent,  had  been 
informed  and  believed,  that  Robert  Hicks,  many  years  prior  to  the  acceptance  of 
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the  security  by  the  Respondent  in  the  year  1813,  and  up  to  the  time  of  his  deatli, 
perfectly  well  knew  that  such  purchase-money  had  never  been  paid  into  tlic  Bank 
of  England  by  Harbin  and  Hooper,  or  either  of  them  ;  but  that  the  same  had  been 
misapplied  i)y  them,  or  one  of  them.  He  denied,  (o  the  best  of  his  knowledge  and 
belief,  that  Hicks  did,  up  to  the  time  of  his  death,  or  at  any  other  time,  rely  on  the 
vendors'  solicitors,  or  either  of  them,  having  properly  disposed  of  the  monies. 

The  Respondent  further  stated  (amongst  other  tilings)  that  he  believed  that  Ire- 
monger  rarely,  if  ever,  personally  acted  in  the  management  of  the  Respondent's 
estates,  or  in  the  said  sales  ;  and  that  he  did  not  give  any  information  to  the  Re- 
spondent in  respect  thereof  :  but  that  Shard  did,  at  or  about  the  time  when  the 
Respondent  attainetl  [658]  the  age  of  twenty-one  years,  cause  the  Respondent  to  be 
informed  in  some  degree,  but  very  imperfectly,  of  the  circumstances  of  the  said  sales  ; 
and  that  Harbin  and  Hooper,  or  they  and  Pearson  and  Loggen,  had  been  employed 
as  their  solicitors  in  respect  thereof.  He  said  that  he  did  not  know  or  believe  that 
Iremonger  and  Shard  did  intentionally  conceal  or  suppress  the  said  circumstances, 
or  any  of  them,  from  him  ;  but  he  believed  that  Iremonger  and  Shard  were  kept  by 
Harbin  and  Hooper  in  a  great  degree  ignorant  of  the  real  state  of  the  said  sales,  and 
the  receipt  of  the  purchase-money. 

The  Respondent  further  said  (amongst  other  things),  that  he  was  willing,  and 
he  offered  to  convey  the  premises  comprised  in  lot  82.  to  the  Appellants  and  their 
late  co-trustee,  on  being  paid  the  said  purchase-money  or  sum  of  £138,  and  the  interest 
thereof  at  the  rate  of  £4  per  cent,  per  annum.  And  that  he  was  also  willing,  and 
offered  to  permit  the  Appellants  and  their  late  co-trustee  to  have  all  benefit  or 
advantage  which  could  be  obtained  from  the  indenture  of  further  charge  of  the  Gth 
day  of  March,  1813,  and  to  permit  them  to  redeem  the  prior  charges  on  the  said 
mortgaged  premises,  on  their  first  paying  to  him  the  said  purchase-money,  and  interest 
at  the  rate  aforesaid. 

The  answer  was  replied  to,  and  witnesses  were  examined  on  both  sides  ;  and  the 
cause  came  on  to  be  heard  before  the  Lord  Chief  Baron  on  the  26th  of  May  and  the 
12th  of  June,  1829. 

At  the  hearing,  several  passages  from  the  Respondent's  answer  were  read  by 
the  Appellants,  as  evidence  on  their  behalf. 

[659]  They  also  proved  the  following  facts  : — That  the  sale  of  the  said  lands  took 
place  at  the  time  and  in  the  manner  in  the  bill  alleged  ;  that  it  was  conducted  by 
Messrs.  Harbin  and  Hooper  as  the  agents  of  the  vendors  ;  that  Robert  Hicks  was 
the  purchaser  of  lot  82.  and  paid  £138,  the  amount  of  the  purchase-money,  to  Hooper  ; 
that  the  purchase-monies  of  this  and  other  lots  remained  in  the  hands  of  Harbin 
and  Hooper,  and  after  the  dissolution  of  partnership  between  them,  in  the  hands 
of  Harbin  ;  that  the  Respondent  having  attained  his  full  age  in  January,  1808,  w-as 
soon  afterwards  informed  that  the  sales  in  the  bill  mentioned,  and,  among  others, 
the  sale  to  Robert  Hicks,  had  been  made  by  his  guardians,  and  that  the  purchase- 
monies  had  been  paid  to  Harbin  and  Hooper,  and  remained  in  the  hands  of  Harbin  ; 
that  Harbin  continued  to  be  employed  as  the  solicitor  of  the  Respondent  till  July, 
1824  ;  that  in  1813  the  amount  of  the  purchase-monies  of  the  lands  sold  for  the 
redemption  of  the  land  tax,  and  remaining  in  the  hands  of  Harbin,  amounted  to 
£4(JG  15s.,  which  was  stated  by  the  Respondent  to  have  included  the  sum  of  £138 
paid  by  Robert  Hicks  ;  that  the  Respondent  required  security  for  the  payment  of 
this  sum  from  Harbin  ;  that  on  the  16th  of  March,  1813,  an  indenture  of  further 
charge  was  executed,  by  which,  after  reciting  that  £466  15s.  was  due  from  Harbin 
to  the  Respondent  on  the  balance  of  Harbin's  account  relative  to  the  purchase-monies 
of  the  premises  in  Ringwood  sold  for  the  redemption  of  the  land  tax,  and  that  the 
Respondent  had  agreed  to  let  the  said  sum  of  £466  15s.  remain  on  the  security  of  the 
premises  therein  mentioned,  it  was  witnessed  that  the  pre-[660]-mises  therein  described 
were  charged  with  and  should  stand  as  a  security  for  the  payment  of  the  said  sum 
of  £466  15s.  ;  that  in  1824  the  Respondent  filed  a  bill  against  Harbin,  in  order  to 
foreclose  the  premises  comprised  in  the  said  security,  and  also  brought  an  ejectment 
to  recover  possession  of  them  ;  that  afterwards  he  agreed  to  take  a  conveyance  of 
the  equity  of  redemption  of  the  said  premises  from  Harbin,  and  to  release  Harbin 
from  all  demands  in  respect  of  the  debt  secured  by  mortgage  ;  and  that  accordingly 
by  an   indenture  dated   the  10th  of   May,   1825,   Ilaibin   conveyed   the   equity  of 
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redemption  to  the  Respondent,  and  the  Respondent  released  Harbin  from  all  claim 
in  respect  of  the  monies  secured  by  the  mortgage  ;  that  during  the  whole  of  this  time 
Robert  Hicks,  and  those  who  claimed  under  him,  remained  in  quiet  and  undisturbed 
possession  of  the  lot  as  the  owners  thereof  ;  that  the  Respondent  did  not  during  that 
period  claim  to  have  any  interest  in  the  lands  in  question,  and  never  made  any  com- 
munications to  Robert  Hicks,  or  those  who  represented  him,  with  respect  to  the 
purchase-money  ;  that  Hooper  became  bankrupt  in  December,  1810,  and  that  Charles 
Harbin  was  and  remained  insolvent. 

The  evidence,  on  the  part  of  the  Respondent,  consisted  of  several  exhibits,  and 
the  depositions  of  four  witnesses,  together  with  the  passages  read  as  above  stated 
from  the  answer. 

The  facts  of  Hicks  having  been  aware  of  the  non-payment  of  his  purcha-se-money 
into  the  Bank  of  England  ;  of  his  having  employed  Harbin  and  Hooper,  and 
afterwards  Hooper,  as  his  solicitors  ;  and  of  the  conveyance  having  been  retained 
from  him  till  1S24-,  appeared  from  the  evidence  of  [661]  Harbin.  The  circumstances 
under  which  the  possession  of  the  conveyance  was  obtained  by  the  Appellants  and  their 
late  co-trustee,  appeared  by  two  letters  from  their  solicitor,  and  by  Harbin's  evidence. 
And  the  fact  of  Hicks  having  been  assessed  to,  and  having  paid  the  land  tax  for  the 
premises  in  question,  was  proved  by  the  production  of  the  land  tax  assessments,  by 
the  evidence  of  Richard  Garrett,  and  by  that  of  Harbin  on  the  13th  interrogatory. 

The  circumstances  under  which  the  mortgage  security  of  the  6th  of  March,  1813, 
was  taken  by  the  Respondent,  and  the  insufficiency  of  the  property  comprised  in  that 
security  to  answer  the  prior  charges,  were  proved  by  the  passages  read  out  of  the 
answer,  and  by  the  evidence  of  Attwood. 

By  the  decree  made  by  the  Lord  Chief  Baron  on  the  12th  of  June,  1829,  it  was 
ordered  that  the  bill  should  be  dismissed,  and  that  the  injunction  should  be  dissolved. 

The  appeal  was  against  this  decree.    ;  i 

For  the  Appellant,  -  '-  ' 

The  Respondent,  from  the  time  when  he  came  of  age,  knowing  that  Robert  Hicks 
had  some  years  before  entered  into  a  contract  with  the  respective  guardians  for  the 
purchase  of  the  before-mentioned  lot,  and  had  paid  his  purchase-money  to  the  agent 
of  the  vendors,  and,  under  the  title  so  acquired, had  entered  into  the  possession  of  the  lot, 
acquiesced  for  more  than  seventeen  years  in  all  that  had  been  so  done  by  his  guardians, 
on  the  one  hand  never  questioning  or  disturbing  the  possession  of  Robert  Hicks, 
who  had  no  title  except  under  the  said  purchase,  and,  on  the  other  hand,  dtaling 
with  the  [662]  purchase-money  as  his  own,  and  without  any  communication  on 
the  subject  being  made  to  Robert  Hicks,  and  thereby  expressly  adopting  the  said 
contract  of  sale  and  purchase. 

The  purchase-money  paid  by  Robert  Hicks  being  in  the  hands  of  the  solicitor  and 
agent  of  the  Respondent,  was  for  many  years  treated  and  recognized  in  the  dealings 
and  accounts  between  them  as  the  money  of  the  Respondent,  for  which  his  agent 
was  answerable  to  him,  and  was  not  kept  apart  from  the  other  monies  of  the  Respon- 
dent, but  was  blended  with  the  general  mass  of  the  balance  due  to  the  Respondent 
from  his  agent. 

The  Respondent,  of  his  own  accord,  and  without  any  communication  with  Robert 
Hicks,  took  from  his  agent  a  mortgage  security  for  a  general  balance,  of  which  the 
purchase  money  paid  by  Robert  Hicks  formed  a  part,  and  afterwards,  having  filed  a  bill 
to  foreclose  the  mortgage,  accepted  from  his  agent  a  conveyance  of  the  equityof  redemp- 
tion in  satisfaction  of  the  whole  debt  so  secured,  and  released  him  from  all  demands 
in  respect  of  the  same  ;  by  which  transactions  the  whole  of  the  purchase-money  of 
the  lot  contracted  for  by  Robert  Hicks  has  been  satisfied  to  the  Respondent. 

This  was  not  a  case  of  acquiescence  on  the  part  of  the  purchaser,  but  rather  of 
the  vendor,  and  of  adverse  possession  against  him.  The  payment  of  the  land  tax 
proves  little  :  estates  sold  must  be  exempt  from  land  tax.  It  only  proves  that  the 
purchaser  knew  there  was  an  imperfection — a  sale  by  guardians,  with  an  incomplete 
conveyance,  in  1803.  The  infant  came  of  age  in  1808,  and  his  [663]  knowledge  and 
acquiescence  from  that  time  to  1826  raises  an  equitable  title  in  the  purchaser.  He 
had  then  an  election  either  to  avoid  the  contract  or  to  confirm  the  acts  of  the  guardians. 
The  account  with  Harbin  in  1813  is  conclusive  upon  this  point.  He  is  thereby  treated 
as  the  agent  of  the  guardians,  the  vendors,  and  the  election  was  thereby  made.     Harbin 
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thereby  became  the  debtor  of  the  Respondent.  He  gave  him  a  general  release,  and  by 
giving  time  to  liim  he  released  the  purchaser. 

If  the  owner  of  a  legal  title  acquiesce  in  the  possession  of  an  estate  under  an  equit- 
able right,  he  is  thereby  bound  in  equity.* 

For  the  Respondent, 

The  premises  in  question  are  the  property  of  the  Respondent,  and  he  has  not  by 
any  contract  or  any  dealing  with  the  Appellants  or  their  testator,  or  by  any  otiier 
means  (if  any  other  means  would  be  sufhcient),  given  them  the  riglit  of  calling  upon 
him  to  relinquish  that  property  to  them. 

If  the  purchase-money  lias  become  lost  to  the  Appellants  or  their  testator,  that 
loss  was  occasioned  by  his  own  neglect,  and  is  in  no  manner  imputable  to  the  Re- 
spondent. 

Tlie  dealing  with  the  agent,  who  received  the  money  upon  the  sale  by  the  guardians, 
did  not  destroy  the  right  of  the  Respondent.  Nor  did  the  release  injure  Ilicks  or 
the  Appellant  :  their  resort  against  the  agent  and  the  guardians  remained.  The 
doctrines  of  principal  and  surety  have  no  analogy  or  application  to  the  case  ;  and  as 
to  election,  it  is  never  enforced  by  a  court  of  equity,  except  where  the  party  is  fully 
informed  of  his  rights  :  and  [664]  the  Respondent  was  uninformed  up  to  a  late  period.! 

The  Lord  Chancellor. — This  was  a  case  in  which  tlie  testamentary  guardians  of 
an  infant  sold  part  of  his  land  for  the  redemption  of  the  land  tax.  The  Appellant 
became  the  purchaser  of  one  of  the  lots  ;  and  he  was  bound  by  the  provisions  of  the 
act,  for  the  redemption  of  the  land  tax,  to  pay  the  purchase-money  into  the  Bank  of 
England,  to  the  account  of  the  commissioners  for  managing  the  national  debt.  The 
conveyance  is  made  void  by  the  efTect  unless  the  money  is  so  paid.  Payment  by  a 
purchaser  to  his  own  agent,  or  to  the  agent  of  the  vendor,  is  unavailing.  The  title, 
however  apparently  complete  at  law,  is  void  under  the  act,  unless  the  price  of  the  land 
is  paid  into  the  Bank  of  England.  In  this  case,  it  appears  that  the  Appellant  paid  the 
purchase-money  into  the  hands  of  his  agent,  who  was,  at  the  same  time,  the  agent 
of  the  vendor  ;  but,  as  the  agent  failed  to  pay  the  money  into  the  bank  as  directed 
by  the  act,  and  being  a  sale  by  guardians  who  had  power  to  sell  under  tlie  act  only, 
the  title  at  law  under  the  act  was  invalid.  The  sale  of  the  land  was  made  in  the  year 
1800.  The  Respondent  ceased  to  be  a  minor  in  1807.  Eighteen  years  after  that 
time,  and  two  years  before  his  remedy  at  law  would  have  been  barred  by  the  statute 
of  limitations,  he  brought  an  ejectment  to  recover  possession  of  the  land  ;  and  the  bill 
in  this  case  was  filed  to  restrain  that  proceeding.  With  much  hesitation  on  the  point 
of  delay  and  acquiescence  the  late  Lord  Chief  Baron  |  [665]  dismissed  the  bill ;  and 
I  am  disposed  to  concur  in  that  decision,  although  I  dift'er  a  little  from  liim  as  to  the 
grounds  of  the  judgment.  The  question  was,  whether  the  Respondent,  having 
acquiesced  so  long  in  the  sale,  was  not  bound  in  equity  to  complete  the  conveyance. 
Tlie  Judge  in  the  Court  below  thought  that  both  the  parties  were  chargeable  with 
negligence.  But  it  should  be  considered,  that  the  laches  of  a  party  out  of  possession 
is  not  similar  in  effect  to  the  laches  of  a  party  in  possession  under  whatever  title. 
The  acts  of  the  purchaser  are  most  to  be  regarded.  He  paid  the  money  to  the  common 
agent  of  both  parties.  The  agent  omitted  to  pay  the  money  into  the  liank  ;  and  the 
Appellant  knew  of  that  omisision,  since  he  continued  paying  the  land  tax  on  the  lot 
purchased  by  him,  which  could  not  have  happened  if  the  land  tax  on  the  whole  estate 
had  been  effectually  redeemed.  The  fact  that  the  Appellant  knew  of  this  omission, 
and  the  consequent  defect  in  his  title,  is  the  principal  ground  of  my  opinion,  which 
does  not  rest  merely  on  the  ground  of  the  non-payment  of  the  money  at  the  bank. 
The  judgment  ought  to  be  affirmed.  But  as  the  case  was  considered  doubtful  by  the 
Judge  in  the  Court  below,  and  I  have  had  some  difficulty  myself  upon  the  subject, 
the  affirmance  should  be  without  costs. 

Judgment  affirmed. 

*  Stiles  V.  Cooper,  1  Atk.  90. 
t  Dillon  V.  Parker,  1  Swan.  359. 
I  Sir  William  Alexander. 
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[667]  IRELAND. 

COUUT  OF  CHANCERY. 

Sir  Gekakd  Noel  Noel,  Baronet, — Ajypellant ;  Gustavus  Kochfout,  the 
eldest  Son  and  Heir  at  Law  of  Gustavus  Eochfort,  deceased  ;  Eichaed 
EocHFORT,  E.Keciitor  of  said  Gustavus  Eochfort,  deceased,  and  Others, — 
Bespondents  [1831]. 

[Mews'  Dig.  V.  454  ;  and  see  10  BH.  N.  S.  483;  and  4  CI.  &  F.  1.58.] 

G.  Eochfort,  upon  beconiing  a  partner  in  an  Irish  brewery,  to  enable  him 
to  bring  in  liis  share  of  capital,  borrowed  of  the  bank  of  Noel  and  Co.  a 
sum  of  £10,000,  by  drawing  bills  at  various  dates,  which  were  accepted 
by  the  bank  ;  and  by  way  of  security,  executed  to  Noel  and  Co.  four  bonds 
for  £2500  each,  payable  at  different  periods,  together  with  warrants  of 
attorney,  on  which  judgments  were  entered  up.  Shortly  after  the  forma- 
tion of  the  new  partnership,  the  bank  of  Noel  and  Co.  called  upon  the 
firm  to  give  security  for  the  balance  due  to  the  bank  from  the  new  and 
the  oldYirm,  and  thereupon  the  new  firm,  by  deed  assigned  to  one  of  the 
partners  in  the  bank,  in  trust  for  Noel  and  Co.,  the  premises,  on  which 
the  firm  carried  on  business,  to  secure  the  balance  due  and  future  advances. 
A  bond  and  warrant  of  attorney  for  £40,000  were  at  the  same  time  executed 
by  way  of  collateral  security. 

This  deed  of  assignment  was  executed  in  1S02. 

Immediately  after  the  execution  of  this  deed,  the  bank  called  upon  ().  Eochfort 
for  payment  of  the  £10,000  secured  by  the  four  bonds,  etc.  ;  in  answer 
to  which  application,  G.  Eochfort  pleaded  inability  to  pay,  and  that  the 
time  stipulated  for  payment  had  not  arrived. 

In  1804,  execution  having  issued  at  the  suit  of  the  bank,  against  the  firm 
for  a  sum  of  £40,000,  the  Eespondent,  G.  Eochfort,  at  the  instance  of  his 
partners,  executed  to  the  bank  a  bond  [668]  for  £20,000,  conditioned  for 
the  execution  of  a  mortgage  for  £10,000  in  part  security  for  the  balance 
due  from  the  partnership  to  the  bank.  At  this  time  a  treaty  of  compromise 
was  pending,  and  in  an  account  furnished  by  the  bank,  of  advances  to 
the  new  and  old  firm,  to  the  amount  of  £131 ,285.  the  debit  side  comprised 
the  bills  for  £10,000  accepted  by  the  bank  wlien  G.  Eochfort  became 
a  partner.  Terms  of  composition  were  founded  upon  this  account,  and 
in  May,  1804,  a  mortgage,  pursuant  to  a  deed  of  compromise,  was  executed, 
by  which  the  Eespondent,  G.  Roclifort,  conveyed  estates  to  secure  to  the 
bank  a  sum  of  £10,000. 

It  appeared  by  the  entries  in  two  pass-books,  that  the  baidv  had  debited  them- 
selves as  for  the  repayment  of  the  £10,000  secui'ed  by  the  four  bonds  for 
£2500,  and  that  the  cash  balance  then  due  to  tlie  bank  by  the  old  firm, 
being  £20,000,  was  thereby  reduced  to  £10,000.  On  the  25th  of  May, 
1804,  a  deed  was  executed,  by  which,  after  reciting  the  settlement  of 
accounts,  as  between  the  old  and  the  new  firm,  and  the  bank,  and  the 
compromise  with  the  new  firm,  and  the  security  given  by  the  Eespondent, 
G.  Eochfort,  as  part  of  that  compromise,  the  baidi  released  all  and  every 
the  partners  of  the  firm  from  all  suits  and  demands,  on  account  of  any 
sums  lent  or  paid  by  the  bank  on  any  bill  of  exchange  or  other  security, 
on  account  of  the  old  and  the  new  firm,  or  either  of  them,  or  any  trans- 
actions relating  thereto. 

The  Ee.spondent.G.  Eochfort,  subsequent  to  the  execution  of  the  deed  of  release, 
had  made  several  payments  to  the  bank  on  account  of  the  four  bonds. 
But  on  application  for  the  balance,  he  contended  that  the  bonds  were 
discharged  by  the  effect  of  the  entries  in  the  pass-book  and  the  deed  of 
release.     The  bank  thereupon  filed  a  bill  to  foreclose  the  mortgage,  and 
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the  Respondent,  G.  Rochfort,  on  the  grounds  ahovc  stated,  filed  a  cross 
bill  to  set  aside  the  mortgage,  as  fraudulently  obtained,  or  that  the  pay- 
ments on  the  bonds,  as  made  in  mistake,  might  beset  off"  against  the  monies 
secured  by  the  mortgage.  Upon  the  hearing,  an  account  was  decreed 
of  what  was  due  upon  the  mortgage,  giving  to  G.  Rochfort  credit  for  all 
monies  paid  by  him  to  the  Plaintiff's. 

Upon  appeal,  this  decree  was  reversed,  and  the  cross  bill  was  dismissed,  but 
without  prejudice  to  any  claim  which  G.  Rochfort  might  have  uj)on  the 
Appellants  at  law,  in  respect  of  payments  made  upon  the  bonds  ;  and  with- 
out prejudice  to  any  right  which  the  Appellants  might  have  for  relief 
in  equity  as  to  the  release  :  and  it  was  declared,  that  the  Appellants  were 
entitled  to  a  decree  for  an  account  of  what  [669]  was  due  to  them  upon 
the  mortgage  ;  and  that  in  taking  such  account,  G.  Rochfort  was  not 
intitled  to  credit  for  payments  made  in  discharge  of  the  bonds. 

After  this  order  of  reversal,  the  interest  in  the  mortgage  and  the  bonds  was 
transferred  to  the  Appellant  ;  and  G.  Rochfort  being  dead,  a  bill  was 
filed  against  his  devisees  and  executors  for  payment  of  the  demand  out 
of  the  real  and  personal  assets  of  G.  Rochfort  ;  and  in  this  suit  the  same 
points,  in  substance,  as  in  the  original  suit,  having  been  raised,  it  was 
by  the  decree  directed  that  the  parties  should  ])roceed  to  a  trial  at  law, 
upon  two  issues  : — 1.  Whether  the  sums  secured  by  the  bonds  were  paid 
or  satisfied  ;  and  if  not,  2.  Whether  the  deed  of  1 804  was,  in  law,  a  release 
of  the  sums  secured  by  the  bonds.  Hefd,  on  appeal,  that  the  second 
issue  being  a  question  of  law,  and  not  of  fact,  could  not  properly  be  sent 
to  a  jury  for  decision. 

In  and  previous  to  1801  Sir  J.  H.  D'Oyley,  J.  Sperling,  and  Edmond  Grange, 
carried  on  business  in  Dublin  under  the  firm  of  Edmond  Grange  and  Co. 

Previous  to  1801  the  house  had  money  dealings  with  the  Middlesex  bank,  which 
was  composed  of  the  Appellants  and  Nathaniel  Middleton  and  Richard  Johnson, 
deceased.  In  1801,  D'Oyley,  who  was  indebted  to  the  bank  in  his  private  account, 
and  Sperling,  proposed  to  the  Respondent,  G.  Rochfort,  to  become  an  anonymous 
partner  in  their  business  ;  and  it  not  being  convenient  for  the  Respondent,  CJ. 
Rochfort,  to  advance  any  large  sum,  D'Oyley  and  Sperling  proposed  to  procure  the 
Middlesex  bank  to  assist  him  to  raise  money.  To  which  proposal  the  Respondent, 
G.  Rochfort,  acceded. 

On  the  8th  of  June,  1801,  an  agreement  was  signed  between  the  Respondent, 
G.  Rochfort,  and  Grange  and  Co. ,  by  which  it  was  provided  that  [670]  the  Respondent, 
G.  Rochfort,  should,  upon  his  security,  establish  a  credit  to  the  amount  of  £10,000 
for  the  use  of  the  firm.  Immediately  after  the  execution  of  the  agreement.  D'Oyley 
and  Sperling  introduced  the  Respondent,  G.  Rochfort,  to  Richard  Johnson,  the  acting 
])artner  in  the  Middlesex  bank,  who  ofl'ered  the  Respondent,  G.  Rochfort,  a  credit 
for  £10,000  upon  the  security  of  four  bonds  and  warrants  of  attorney,  to  be  executed 
i)y  the  Respondent,  G.  Rochfort. 

On  t  he  .3d  of  August,  1 80 1 ,  bonds  for  the  several  sums  of  £2.500  each,  and  warrants 
of  attorney,  were  executed  accordingly.  And,  as  of  Trinity  term  preceding,  judgments 
were  entered  up  in  the  King's  Bench,  in  Ireland. 

The  bonds  and  certificates  of  judgments  were  transmitted  through  Grange  and 
Co.  to  the  Middlesex  bank  :  the  bank  acknowledged  the  receipt  of  the  securities  by 
letter,  dated  the  13th  of  August,  1801,  and  that  they  had  placed  £5000  to  his  credit, 
and  that  he  might  draw  in  favour  of  Edmond  Grange  and  Co.  ;  and  thereupon  the 
firm  of  Grange  and  Co.  drew  five  bills  of  exchange  on  the  bank,  at  different  dates, 
to  the  amount  of  £10,000. 

On  the  IGth  of  January,  1801,  articles  of  copartnership  were  executed  by  G. 
Rochfort  ;  his  share  in  the  concern  amounting  to  £9000.  The  new  firm,  under  the 
name  of  E.  and  R.  Grange  and  Co.,  carried  on  business  with  the  bank,  as  the  old  firm 
had  before  done,  and  no  new  account  was  opened  by  the  bank. 

Four  months  after  the  formation  of  the  partnership,  the  bank  called  on  the  new 
firm  for  security  for  bills  which  had  been  discounted  for  the  new  [671]  firm,  and  the 
balance  due  from  the  old  firm  ;  and  by  indenture,  dated  the  21st  of  June,  1802, 
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reciting  the  advances  by  the  bank  to  the  old  and  the  new  firm,  and  the  debt  then 
owing,  the  members  of  the  new  firm  assigned  th(^  preinises,  on  which  they  carried  on 
their  business  to  Johnson,  as  the  acting  partner  of  the  bank,  in  trust  to  secure  all 
sums  lent  to  the  old  firm  or  the  new,  and  all  future  advances,  and  costs  and  interest. 
A  bond  and  warrant  of  attorney  were  also  executed  for  £40,000  as  a  collateral  security, 
and  judgment  was  entered  up  on  the  warrant. 

Immediately  after  the  execution  of  this  deed,  many  pressing  letters  were  written 
to  the  Respondent,  G.  Rochfort,  by  the  desire  of  the  bank,  urging  him  to  sell  part  of 
his  estates  to  pay  off  the  £10,000  secured  by  the  four  bonds,  which  he  had  executed. 
In  answer  to  which  the  Respondent,  G.  Rochfort,  on  the  3d  of  Arigust,  1802,  wrote 
a  letter  to  Johnson,  the  acting  partner  of  the  bank,  stating  his  inability  to  coniplv 
with  the  request,  and  representing  that  the  bank  had  accepted,  as  security,  his  bonds 
for  the  money,  which  was  not  then  payable.  The  bank,  thereupon,  wrote  a  letter 
in  reply,  dated  the  ■26th  of  August,  180'2,  stating  that  their  intention  was  a  credit, 
not  a  loan  ;  but  that  they  would,  if  possible,  procure  a  loan  for  the  Respondent,  G. 
Rochfort,  to  the  amount  of  £10,000. 

The  Respondent,  G.  Rochfort,  was  then,  as  he  alleged,  ignorant  of  the  bank  having 
deducted  from  a  cash  balance  in  their  hands  the  amount  of  the  bills  drawn  for  the 
£10,000  secured  by  the  Respondent's  bonds,  which,  as  he  alleged,  arose  from  the 
fact  that  all  affairs  of  the  firm  of  Grange  and  [672]  Co.  were,  with  the  privity  of  the 
bank,  concealed  from  him. 

In  February,  1804,  the  bank  issued  execution  for  £40,000  on  the  judgment  in 
1802,  and  writs  of  execution  were  delivered  to  the  sheriffs  of  six  counties  in  Ireland 
against  the  property  of  the  firm.  The  Respondent,  G.  Rochfort,  was  thereupon  urged 
by  the  other  members  of  the  firm  to  pay  the  demands  of  the  bank  ;  and  Sperling, 
in  a  letter  to  the  Respondent,  G.  Rochfort,  with  the  privity,  as  it  was  alleged,  of  the 
bank,  pressed  the  Respondent  to  comply,  otherwise  the  bank  would  levy  the  full 
amount  out  of  his  property. 

The  Respondent,  G.  Rochfort,  insisted  on  the  acts  passed  in  Ireland  for  the  security 
of  anonymous  partners.  But  the  attorney  of  the  bank  was  permitted  by  the  other 
members  of  the  firm  to  examine  their  papers,  to  discover  any  act  which  might  make 
the  Respondent,  G.  Rochfort,  liable  as  a  general  partner. 

It  was  alleged  by  the  Respondent,  G.  Rochfort,  that  D'Oyley  and  Edmond  Grange 
proceeded  to  London  to  consult  with  Richard  Grange,  Sperling,  and  the  bank,  on 
the  best  means  of  prevailing  on  the  Respondent  to  secure  or  pay  the  debt  due  to  the 
bank  :  that  the  members  of  the  firm  in  London  represented  to  the  Respondent,  G. 
Rochfort,  that  the  bank  would  accept  security  for  £80,000  ;  and  in  case  of  refusal, 
that  the  Respondent,  G.  Rochfort,  would  be  established  a  general  partner ;  but  that 
the  Respondent,  G.  Rochfort,  still  refusing,  Sperling  and  his  solicitor  in  England 
stated  that  they  had  prevailed  on  the  bank  to  accept  £42,000,  if  the  Respondent 
would  secure  £10,000  thereof. 

The  Respondent,  thereupon,  in  March,  1S04,  [673]  executed  a  bond  for  £20,000 
as  a  security  for  executing  a  mortgage.  At  this  time  a  treaty  for  a  composition  was 
proceeding,  and  it  appeared  that  in  an  account  furnished  by  the  bank,  amounting 
to  £131,285  3s.  7d.  British,  as  cash  advances  for  the  new  and  old  firm,  the  debtor's 
side  of  the  account  contained  the  bills  drawn  for  the  credit  of  £10,000  given  to  the 
Respondent,  G.  Rochfort.  By  the  terms  of  composition  founded  upon  this  account, 
the  bank  agreed  to  accept  £42,000  in  satisfaction  of  their  demand,  in  the  following 
manner;  viz.  £10,000  on  mortgage  by  the  Respondent,  G.  Rochfort;  £10,000  by 
mortgage  of  Sperling  ;  £15,000  by  mortgage  of  the  partnership  property  ;  and  £7000 
by  rent-charge. 

According  to  this  arrangement  deeds  were  prepared  and  executed  in  May,  1804. 

D'Oyley  afterwards  went  to  India,  and  died. 

In  the  course  of  1804  the  Respondent,  G.  Rochfort,  was  requested  to  execute 
a  mortgage  pursuant  to  the  deed  of  compromise,  and  the  draft  of  a  mortgage  was 
laid  before  the  Respondent's  solicitor,  who  made  alterations  which  were  not  allowed, 
and  the  Respondent,  G.  Rochfort,  executed  the  mortgage  deed,  as  originally  drawn, 
by  which,  upon  a  recital,  that  the  bank  had  advanced  monies,  and  accepted  bills, 
and  become  otherwise  responsible  for  the  old  and  new  firm,  he  conveyed  to  the  Ap- 
pellants, Wedgwood,  Cutler,  and  Leake,  certain  premises  to  secure  the  payment  of 
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£10,000,  witli  interest  at  the  rate  of  £5  per  cent.,  by  four  instalments  of  £2500  each, 
the  first  being  made  payable  on  the  1st  of  January,  1809. 

On  the  part  of  the  Respondent  it  was  alleged  that,  in  consequence  of  an  application 
made  to  [674]  him  by  Grange  and  Co.  for  a  loan,  an  examination  took  place  of  the 
affairs  of  the  company  ;  and  that  it  appeared  that  when  the  Respondent,  G.  Roch- 
fort,  was  admitted  a  partner,  the  house  was  insolvent,  through  the  connection  of  the 
firm  with  the  Middlesex  bank,  who  gave  them  nominally  credit  for  £.')(), 000,  but 
never  made  any  advance  of  casli. 

It  appeared  by  the  entries  in  two  pass-books  that  the  bank  had  debited  themselves 
as  between  them  and  tlie  house  of  Grange  and  Co.  as  for  the  repayment  of  the  £10,000 
secured  by  the  bonds  ;  and  that  the  cash  balance  then,  as  alleged  by  the  Respondent, 
G.  Rochfort,  due  by  the  bank  to  Grange  and  Co.  being  £20,000,  was  thereby  reduced 
to  £10,000. 

None  of  the  bills  brought  to  the  credit  of  the  firm,  when  the  £10,000  was  debited, 
were  dishonoured. 

On  the  back  of  the  indenture  of  the  21st  of  June,  1802,  appeared  an  indenture 
of  five  parts,  made  on  the  25th  of  May,  1804,  between  the  Middlesex  bank  of  the  first 
part,  Richard  Johnson  of  the  second  part.  Sir  J.  D'Oyley  of  the  third  part,  Sperling, 
the  Respondent,  G.  Rochfort,  and  E.  and  R.  Grange  of  the  fourth  part,  and  J.  Butler 
of  the  fifth  part,  which  recited,  that,  on  the  settlement  and  balance  of  accounts  between 
the  old  and  new  firm  and  the  bank,  the  existing  firm  stood  indebted  to  the  bank  in 
considerable  sums  of  money,  and  that  Sir  J.  D'Oyley  had  assigned  his  interest  in  the 
partnership  to  Butler,  and  that  the  bank  had  agreed  to  release  Sperling,  the  Re- 
spondent, G.  Rochfort,  Butler,  and  E.  and  R.  Grange,  and  also  Sir  J.  D'Oyley,  from 
all  demands,  on  account  of  any  [675]  sums  of  money  then  due  to  the  bank  upon  the 
balance  of  such  accounts  as  before  mentioned,  upon  having  the  sum  of  £35,000  with 
interest,  and  an  annual  sum  of  £1000,  for  seven  years,  secured  to  them  as  therein 
])rovided.  The  deed  then  further  recited,  that  the  Respondent,  G.  Rochfort,  and 
Sperhng,  had  secured  the  sum  of  £20,000,  and  that  the  remainder  of  the  £42,000 
should  be  secured  on  the  brewery  and  other  concerns  of  the  firm.  The  deed  then 
witnessed,  that,  in  consideration  of  £35,000  to  be  secured  to  the  bank,  as  therein 
expressed,  they  released  all  the  partners  of  the  firm,  and  Sir  J.  D'Oyley,  and  their 
representatives,  from  all  suits  and  demands,  which  they  had  or  might  have  against 
the  partners  of  the  firm,  or  Sir  J.  D'Oyley,  or  any  of  them,  on  account  of  any  sums 
lent  or  paid  on  any  bill  of  exchange,  or  other  security  paid  by  them  on  account  of  the 
first  or  second  firm,  or  any  or  either  of  them,  or  for  any  accounts,  transactions,  matters, 
or  things  relating  thereto.  The  Respondent,  G.  Rochfort,  after  the  date  of  the  release, 
had  made  several  payments  on  account  of  the  four  bonds  to  Johnson,  but,  as  he  alleged, 
in  ignorance  of  the  pass-books,  and  release  and  entries  on  account.  When  application 
was  made  by  the  solicitor  of  the  bank  for  the  balance,  tlie  Respondent's  solicitor, 
by  letter  of  the  25th  of  October,  1805,  contended  that  the  bonds  were  discharged. 

In  Michaelmas  term,  1805,  a  scire  facias  was  issued  at  the  suit  of  Johnson  to 
revive  one  of  the  judgments  on  one  of  the  bonds,  to  which  the  Respondent,  G.  Rochfort, 
pleaded  payment,  and  thereupon  no  replication  was  filed,  but  a  demurrer  put  in  to 
the  plea,  but  not  set  down  for  argument,  and  [676]  afterwards  judgment  thereon 
was  entered  against  Johnson,  and  no  further  proceedings  were  instituted. 

The  original  bill  filed  by  the  Appellant  on  the  10th  of  July,  1810,  against  the 
Respondent,  Gustavus  Rochfort,  prayed  an  account  of  principal  and  interest  due 
on  the  mortgage,  and  in  default  of  payment  a  foreclosure. 

By  the  answer,  filed  on  the  21st  of  December,  1811,  the  mortgage  was  imjieached 
on  the  grounds  of  fraud  and  collusion  between  the  bank  and  Giange  and  Co.  to  charge 
the  Respondent  with  the  debt  of  that  firm  ;  and  further,  that  tlie  payments  made 
l;)y  the  Respondent,  G.  Roclifort,  on  account  of  the  bond,  were  made  in  ignorance 
that  the  bonds  had  been  discharged,  and  that  such  payments  ought  to  be  taken  as 
jjayments  on  account  of  the  mortgage. 

An  amended  bill  was  filed  on  the  23d  of  April,  1812,  making  the  other  Respondent 
pai'ties  Defendants,  and  a  further  amended  bill,  in  1814.  making  H.  N.  Middleton 
a  Defendant. 

On  the  14th  of  April,  1815.  a  cross  bill  was  filed  by  the  Respondent.  G.  Rochfort, 
against  the  Appellants,  impeaching  the  mortgage,  on  the  grounds  stated  in  the  answer 
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to  the  original  bill,  praying  that  it  might  be  declared  void  ;  that  a  reconveyance 
might  be  executed,  and  that  an  account  might  be  taken  of  the  sums  paid  on 
the  bonds,  with  interest  from  the  times  of  payment  and  repayment  by  the 
Appellants. 

A  decree  on  sequestration  was  pronounced  in  the  cross  cause,  for  want  of  an  answer  ; 
but  answers  being  afterwards  put  in,  denying  the  fraud  alleged  in  the  bill,  the  cross 
cause  was  [677]  brought  to  issue  and  hearing  with  the  original  suit,  and  witnesses 
were  examined  in  both  causes. 

The  causes  were  heard  before  the  Lord  Chancellor  on  the  8th,  9th,  10th,  11th, 
and  l"2th  of  December,  1817  ;  and  it  was  decreed  that  an  account  should  be  taken 
in  the  original  cause  of  the  sums  due  to  the  Plaintiflfs  in  the  said  cause  for  principal 
and  interest,  and  costs  secured  by  the  mortgage  in  the  pleadings  in  the  said  cause 
mentioned  ;  and  in  taking  such  accounts,  that  the  Defendant  Rochfort  should  have 
credit  for  all  and  every  the  sum  and  sums  of  money  paid  by  him  to  the  Plaintiffs,  or 
any  of  them,  and  that  the  same  should  be  applied  first  in  keeping  down  the  interest, 
and  afterwards  in  the  reduction  of  the  principal  ;  and  that  the  Defendant  shoidd 
pay  the  same  in  three  months  after  the  confirmation  of  the  Master's  report,  and  there- 
upon that  the  Plaintiffs  should  reconvey  the  premises  in  the  pleadings  mentioned 
to  the  Defendant,  and  deliver  up  to  the  Defendant  all  and  every  the  books,  and  enter 
up  satisfaction  on  the  judgments  in  the  pleadings  in  the  said  original  cause  mentioned. 
And  in  default  of  such  payments  that  there  should  be  a  foreclosure  and  a  sale,  and 
that  the  parties  in  the  said  cross  cause  should  abide  their  own  costs. 

From  this  decree  an  appeal  to  the  House  of  Lords  was  presented,  which  was  heard 
in  the  year  1822,  and  by  an  order  of  the  House  dated  on  the  30th  of  July,  1822,  it 
was  ordered  and  adjudged,  that  the  decree  complained  of  in  the  appeal  should  be 
reversed.  And  it  was  further  ordered  and  adjudged,  that  the  cross  bill  filed  by  the 
Respondent,  Gustavus  Rochfort,  should  be  dismissed,  with  costs  to  be  paid  to  the 
Appellants,  without  prejudice  [678]  to  any  claim  which  the  Respondent  might  have 
on  the  Appellants  at  law,  in  respect  of  payments  made  by  him  towards  discharge  of 
the  four  bonds,  bearing  date  the  3d  of  August,  1801,  in  the  pleadings  mentioned. 
And  without  prejudice  to  any  right  which  the  Appellants  might  have  for  rehef  in 
equity,  touching  the  release,  bearing  date  the  25th  of  Ma}-,  1804  ;  and  in  the  original 
cause  it  was  declared,  ordered,  and  adjudged,  that  the  Appellants  were  entitled  to 
have  an  account  directed  of  what  was  due  to  them  for  principal,  interest,  and  costs, 
on  the  mortgage  for  £10,000  in  the  pleadings  mentioned,  with  the  usual  directions, 
consequent  thereupon.  And  that  in  taking  such  account,  the  Respondent  was  not 
entitled  to  have  credit  for  any  suras  of  money  paid  by  him  to  the  Appellants  in  or 
towards  discharge  of  the  said  four  several  bonds  of  the  Respondent,  dated  the  3d 
of  August,  1801,  or  any  of  them;  without  prejudice  nevertheless  to  any  question 
which  might  be  made  on  behalf  of  the  Respondent  at  law,  or  of  the  Appellants  in 
equity,  touching  the  same.  And  it  was  further  ordered,  that  the  Court  of  Chancery 
in  Ireland  should  give  all  such  orders  for  carrying  this  judgment  into  execution  as 
should  be  necessary  and  just. 

The  original  cause  having  been  set  down  in  the  Court  of  Chancery  in  Ireland, 
on  the  order  of  the  Lords,  on  further  directions  it  was,  on  the  Kith  day  of  Decemlier, 
1822,  ordered  and  adjudged  by  the  Lord  Chancellor  of  Ireland  that  the  order  of  the 
30th  of  July,  1822,  should  be  carried  into  execution  ;  and  accordingly  it  was  thereby 
referred  to  William  Henn,  one  of  the  Masters,  to  take  an  account  of  what  was  due 
to  the  Plaintifl's  for  prin-[679]-cipal  and  interest  on  foot  of  the  mortgage,  beai-ing 
date  the  2Gth  day  of  May,  1804.  And  it  was  further  ordered,  that  the  Master  should 
take  an  account  of  all  debts,  charges,  or  incumbrances  affecting  the  mortgaged  premises 
prior  to  the  date  of  the  mortgage.  And  it  was  thereby  further  ordered,  that  all  such 
prior  creditors  should  have  liberty  to  come  in  before  the  Master,  and  ascertain  the 
amount  of  their  demands. 

Charges  were  filed  by  several  persons  claiming  to  be  entitled  to  the  benefit  of  the 
decree,  as  judgment  creditors  of  Gustavus  Rochfort,  prior  to  the  date  of  the  mortgage 
to  the  Appellant  and  his  partners. 

Gustavus  Rochfort  died  on  the  24th  day  of  January.  1824,  leaving  the  Respon- 
dent, Lieutenant-Colonel  Gustavus  Rochfort,  his  eldest  son  and  heir  at  law,  and  several 
other  children. 
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On  the  10th  of  February,  IS'2'6,  a  receiver  was  appointed  by  the  Court  of  Chancery 
over  the  lands  and  premises  comprised  in  the  mortgage  of  1804. 

The  mortgage,  together  witli  tlie  four  judgments  by  deed,  beaiing  date  the  1st 
of  May,  1817,  was  assigned  by  the  Appellant,  and  Davison,  Templar,  Middleton, 
and  Wedgwood,  to  William  Frizwell,  for  the  purpose  of  assigning  the  same  to  WiUiam 
Middleton  Noel  and  William  Leake,  in  trust. 

WiUiam  Frizwell,  William  Middleton  Noel,  and  William  Leake,  by  indenture 
bearing  date  the  2'2d  of  June,  182'2,  and  made  between  them  of  the  one  part,  and  the 
Ajjjiellant  of  the  other  part,  granted  and  assigned  to  the  Appellant  the  mortgage 
and  mortgaged  premises,  and  bonds  and  warrants,  and  also  the  four  judgments. 

[680]  Gnstavus  Rochfort,  the  elder,  by  his  will  appointed  his  son,  the  Respondent, 
Richard  Rochfort,  with  others,  his  executors,  but  the  Respondent  alone  proved  the 
will. 

The  Appellant  and  his  partners  filed  a  supplemental  bill  and  bill  of  revivor,  in  the 
original  cause,  against  the  executors  and  devisees  of  Gustavus  Rochfort.  and  pro- 
ceeded to  take  the  account  directed  by  the  order  made  upon  the  appeal,  and  the  Master, 
on  the  8th  day  of  February,  182 7, reported  that  there  was  due  to  the  judgment  creditors 
of  Gustavus  Rochfort,  prior  to  the  Appellant's  mortgage,  a  svim  of  X'UtJSG  lis.  Ofd., 
and  that  there  was  due,  on  foot  of  the  mortgage,  a  sum  of  £20,541  3s.  4d. 

The  cause  was  heard  on  the  report  on  the  2d  of  June,  1827,  when  it  was  decreed, 
that  unless  the  Defendant,  within  the  time  thereby  limited,  paid  the  sums  reported 
due,  that  a  sale  should  be  had  of  all  the  mortgaged  lands  and  premises  for  payment 
thereof. 

The  Appellant,  on  the  1st  of  July,  1824,  exliibited  his  original  bill  of  complaint 
in  the  Court  of  Chancery  in  Ireland,  against  the  Respondents,  stating  the  date  and 
entry  of  the  judgments,  and  thereby  prayed,  that  an  account  might  be  taken  of  the 
real  and  personal  estate  of  Gustavus  Rochfort,  deceased,  and  also  an  account  of  his 
debts,  funeral  expenses,  and  legacies,  the  amount  and  nature  thereof,  and  how  much 
was  due  thereon  ;  and  whether  the  same,  or  any,  and  what  part  thereof,  was  a  lien 
on  his  estates,  and  that  an  account  might  be  taken  of  all  incumbrances  affecting  the 
estates  ;  and  that  all  persons  liaving  incumbrances  afl'ecting  the  estates,  might  be 
obliged  to  come  in  and  prove  [681]  the  sanie  before  one  of  the  Masters,  and  that  the 
priority  of  the  said  debts  might  be  ascertained,  and  that  an  account  might  be  taken 
of  the  four  judgments,  as  also  of  the  interest  and  costs  due  thereon,  and  that  the 
Appellant  might  be  paid  the  same,  and  if  the  personal  estate  of  Gustavus  Rochfort 
should  be  insufficient  to  discharge  the  same,  that  in  such  case  the  several  lands  and 
premises  in  the  bill  mentioned,  and  all  other  the  real  and  freehold  estates  of  Gustavus 
Rochfort,  deceased,  or  a  competent  part  thereof,  might  be  sold  by  one  of  the  Masters, 
and  that  thereout  the  Appellant  and  the  several  other  creditors  of  Ciustavus  Rochfort 
might  be  paid  their  demands  according  to  the  priority  of  the  incumbrances,  and  that 
all  necessary  parties  might  in  such  case  be  obliged  to  join  the  Master  in  such  conveyance 
or  conveyances,  and  that  all  necessary  and  proper  accounts  might  be  taken,  and  that 
the  assets  of  Gustavus  Rochfort  might  be  marshalled,  and  that  the  several  persons 
liaving  incumbrances  by  judgment  affecting  the  estates  of  Gustavus  Rochfort,  deceased, 
should  be  paid  the  amount  of  their  incumbrances  out  of  the  produce  of  the  other 
estates  of  Gustavus  Rochfort.  and  that  the  lands  so  mortgaged  to  John  Wedgwood, 
Henry  Cutler,  and  William  Leake,  and  then  vested  in  the  Appellant,  should  not  be 
sold  for  the  payment  of  such  incumbrances  until  after  such  sale  of  the  residue  of  the 
said  estates,  and  that  for  such  purpose,  the  said  estates,  save  such  mortgaged  premises, 
should  be  sold  by  one  of  the  Masters  of  the  Court,  and  the  produce  thereof  applied 
accordingly,  and  that  in  the  meantime  a  receiver,  etc. 

The  Aj)]iellant.  on  the  1st  of  December,  1824,  filed  an  amended  bill  against  the 
Respondents,  [682]  and  thereby  set  out  the  will  of  Gustavus  Rochfort,  and  prayed, 
that  the  trusts  of  the  will  might  be  carried  into  execution,  and  that  the  real  and  per- 
sonal estate  of  Gustavus  Rochfort  might  be  applied  in  payment  of  his  debts  in  a  due 
course  of  administration,  and  that  for  that  purpose  the  real  and  personal  assets  of 
Gustavus  Rochfort  might  be  marshalled  according  to  the  course  of  the  Court,  and 
the  equitable  rights  of  the  Appellant  and  the  other  creditors  of  Gustavus  Rochfort. 
and  that  the  deed  therein  mentioned  might  be  brouglit  in  and  deposited  with  one 
of  the  Masters  for  the  benefit  of  the  Appellant  and  of  the  other  creditors  of  Gustavus 
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Roclifort,  and  that  the  trusts  thereof,  so  far  as  tlie  same  were  consistent  with  the  riglits 
of  the  Appellant,  and  of  the  other  creditors  of  Gustavus  Rochfort,  might  be  carried 
into  execution,  and  that  the  bill  might  be  taken  as  an  amended  bill  of  the  Plaintiff's 
original  bill,  and  that  all  other  necessary  and  proper  accounts  might  be  directed  at 
the  hearing  of  the  cause. 

The  Respondents,  Colonel  Gustavus  Rochfort  and  Richard  Rochfort,  filed  their 
answers  to  the  bills,  and  impeached  the  bonds  and  judgments  upon  the  following 
grounds  :  namely,  that  no  consideration  was  given  for  the  bonds  and  judgments, 
because  the  Appellant,  or  his  partners,  never  advanced  any  loan  of  £10,000  to  Gustavus 
Rochfort  on  the  security  of  the  four  bonds  and  judgments,  but  merely  granted  a 
credit  to  the  house  of  Grange  and  Company,  for  which  they  were  to  stand  as  a  collateral 
security  ;  and  as  the  moneys  advanced  upon  the  security  were  afterwards  duly  paid 
or  liquidated,  the  liability  of  the  obligor  determined.  And  that,  at  all  events,  they 
were  released  by  the  [683]  deed  of  release  of  the  25th  of  May,  ISO-l,  and  that  the 
Appellant's  remedy  for  recovery  thereof  was  at  law,  which  remedy  the  Appellant 
and  his  partner  had  resorted  to,  and  failed.  And  that  if  any  claim  or  demand  existed 
on  foot  of  the  bonds  or  judgments,  the  Appellant  could  have  proved  the  same  in  the 
mortgage  cause,  under  the  decree  to  account  in  that  cause,  and,  therefore,  the  proceed- 
ings were  vexatious  and  litigious.  And  that  the  mortgaged  premises  were  sufficient 
to  pay  the  mortgage  debt,  and  all  prior  incumbrances  proved  in  the  cause,  and  judg- 
ments ;  and  they  pleaded  the  release  in  bar  to  the  relief  sought  by  the  bill  touching 
said  judgments. 

The  executors  of  Gustavus  Rochfort  brought  their  action  at  law  against  the 
Appellant  and  his  surviving  partners  in  the  Court  of  King's  Bench  in  Ireland,  for 
recovery  of  the  sums  paid  on  foot  of  the  judgments.  But  pending  a  treaty  for  a 
compromise,  the  lands  were  sold  under  the  decree  to  Andrew  Ennis  for  £26,000 
British. 

Previous  to  the  filing  of  the  Appellant's  bill  a  suit  was  instituted  in  Ireland  for 
the  purpose  of  carrying  the  trusts  of  the  will  of  Gustuvus  Rochfort  into  execution, 
and  for  an  account  of  his  debts  and  legacies,  and  for  a  sale  of  a  competent  part  of  his 
estates  for  payment  thereof,  in  which  cause  there  was  a  decree  for  an  account,  wliich 
was  proceeding  in  the  Master's  office. 

The  Appellant  having  filed  a  replication  to  the  Respondent's  answer,  issue  was 
joined,  and  witnesses  were  examined,  and  the  cause  came  on  to  be  heard  before  the 
Lord  Chancellor  of  Ireland  on  the  19th  of  June,  1828,  and  it  was  thereupon  decreed 
that  the  Respondent  should,  in  the  sittings  [684]  of  the  then  next  term,  commence 
a  feigned  action,  in  His  Majesty's  Court  of  King's  Bench  in  Ireland,  against  the  Appel- 
lant, to  which  the  said  Appellant  should  forthwith  appear  gratis,  and  plead  the  general 
issue,  and  admit  of  all  matters  of  form,  so  that  a  trial  at  bar  in  the  said  Court  might 
be  had  between  the  said  parties  by  a  special  jury  of  the  county  of  the  city  of  Dublin, 
in  the  sittings  after  the  said  term,  to  which  end  the  sheriffs  of  the  county  of  the  city 
of  Dublin  were  to  lay  before  one  of  the  Masters  of  the  said  Court  of  Chancery  the 
grand  pannel  of  freeholders  of  the  said  county  of  the  city  ;  and  he  was  thereout  to 
name  forty-eight  of  the  said  freeholders,  and  thereupon  each  party  was  to  be  at 
liberty  to  strike  out  twelve,  and  the  remaining  twenty-four  of  the  said  freeholdei's 
were  to  be  the  jury  for  the  trial  of  the  issues  following,  to  wit :  first,  Whether  the 
sums  secured  by  the  four  bonds,  bearing  date  the  3d  day  of  August,  1801,  executed 
by  Gustavus  Rochfort  to  Richard  Johnson,  for  securing  the  sum  of  £2500,  were  paid  or 
satisfied  ;  and  in  case  the  jury  should  find  that  such  bonds  have  not  been  paid  or 
satisfied,  then,  secondly.  Whether  the  indenture  of  the  23d  day  of  May,  1804,  made 
between  the  Appellant  Gerard  Noel  Edwards,  then  called  Gerard  Noel  Noel,  George 
Templar,  Nathaniel  Middleton,  Richard  Johnson,  and  John  Wedgwood,  of  the  first 
part ;  the  said  Richard  Johnson  of  the  second  part ;  Sir  John  Hadley  D'Oyley  of 
the  third  part ;  and  John  Sperling,  Gustavus  Rochfort,  Edmond  Grange,  Richard 
George  Grange,  and  John  Butler,  of  the  fourth  part  ;  and  Thomas  Cade  Battley 
of  the  fifth  part,  in  the  pleadings  mentioned,  was  in  law  a  release  of  the  sums  secured 
on  the  said  bonds  ;  and  with  liberty,  if  [685]  the  jury  should  find  that  the  said  bonds 
had  been  paid  or  satisfied,  to  indorse  on  the  postm  the  times  when  and  the  manner 
in  which  the  said  bonds  were  paid  or  satisfied. 

From  this  decretal  order  the  present  appeal  was  brought. 
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(April  4tli,  1831.)  The  Lord  t'huuccllor. — Tliis  is  a  case  in  wliiuli  there  is  smiie- 
thiiig  to  correct,  if  tlie  appeal  sliould  be  dismissed  and  the  judgment  affirmed.  There 
was  an  error  committed  by  the  learned  Lord  Chancellor  of  Ireland,  and  I  tiiink  this 
maj'  be  a  convenient  time  to  state  the  mode  in  which  I  wish  to  put  this  case. 

When  this  case  was  formerly  before  the  House,  your  Lordships,  after  ordering 
the  decree  appealed  from  to  be  reversed,  ordered  the  bill  filed  by  Eochfort  to  be  dis- 
missed with  costs,  "  without  prejudice  to  any  claim  the  Respondent  might  have  on 
"  the  appellants  at  law  in  respect  of  payments  made  by  him  towards  the  discharge  of 
"  the  four  bonds  bearing  date  the  3d  of  August,  1801  ;  and,  further,  without  prejudice 
"  to  any  right  that  the  Appellants  might  have  for  relief  in  equity  touching  the  release 
"  bearing  date  the  25th  of  May,  180-1." 

The  question  seems  now  to  be,  whether  within  those  two  clauses  of  the  remit  the 
Lord  Chancellor  of  Ireland  was  justified  in  taking  the  course  he  did,  after  the  cause 
was  remitted,  and  pronouncing  the  order  appealed  from.  His  Lordship  directed  these 
issues  in  pursuance,  as  he  thought,  and  in  the  right  understanding,  of  your  Lord- 
ships' order  ;  and  upon  a  full  consideration  of  the  question,  which  by  no  means  appears 
to  me  in  any  stage  of  it  free  from  [686]  difficulty  and  considerable  embarrassment, 
I  am  inclined  to  think,  upon  the  whole,  he  came  to  a  right  decision  in  considering 
that  he  might  under  that  remit,  in  order  to  execute  your  Lordships'  intentions,  well 
send  to  a  jury  issues  to  be  tried.  I  therefore  shall  move  your  Lordships  to  affirm 
the  judgment  directing  those  issues,  as  being  pronounced  in  conformity  with  the 
judgment  of  this  House,  though,  perhaps,  if  he  had  thought  another  course  more 
in  conformity,  I  should  not  have  complained  of  it ;  but  I  do  not  think  he  has  gone 
out  of  the  meaning  of  the  remit  :  I  think,  upon  the  whole,  he  has  fulfilled  the  inten- 
tions of  this  House  in  directing  issues  ;  but  I  will  state  why  I  think  the  judgment 
cannot  stand  as  to  the  issues  in  their  present  form.  The  first  issue  is,  "  Whether  the  sum 
"  secured  by  the  four  bonds  bearing  date  the  3d  of  August,  1801 ,  executed  by  Gustavus 
"  Rochfort  to  Richard  Johnson,  for  securing  the  principal  sum  of  £2500  each,  have 
"  been  paid  or  satisfied ; "  and  in  case  the  jury  shall  find  that  such  bonds  have  not 
been  paid  or  satisfied,  then,  secondly,  '"  Whether  the  indenture  bearing  date  the 
"  25th  of  May,  1804,  and  made  between  the  several  parties  in  the  pleadings  mentioned, 
"  was  in  law  a  release  of  the  sums  secured  on  the  said  bonds  ;  and  with  liberty,  if 
"  the  jury  shall  find  that  the  said  bonds  had  been  paid  or  satisfied,  to  indorse  on  the 
"  postea  the  timeswhen  and  the  manner  in  which  the  said  bondswere  paid  and  satisfied." 
Now  I  can  understand  an  issue  directed  to  try  whether  a  certain  sum  has  been 
paid,  or  a  debt  has  been  satisfied,  but  I  do  not  understand  an  issue  of  fact  directed 
to  try  whether  a  certain  in-[687]-strument,  in  the  pleadings  mentioned,  is  in  law  a 
release  of  a  certain  claim  :  that  is  sending  to  a  jury  an  issue  of  law.  I  shall,  therefore, 
move  your  Lordships,  that  while  you  affirm  the  judgment  in  other  respects,  you 
remit  with  directions  to  alter  it  in  this  respect,  in  order  that  this  second  issue  may 
be  made  conformable  with  the  practice  of  courts  of  equity  and  law,  whereby  an  issue 
of  fact  alone  can  be  sent  to  a  jury.  I  would  alter  the  second  issue  by  leaving  out 
all  the  words  after  the  word  "  whether,"  down  to  the  words  "  release  of,"  and  substitute 
these  words,  "  by  any  other  deeds  executed  or  payments  made,  or  in  any  other  way 
"  the  sums  secured  on  the  said  bonds  have  been  paid,  or  the  debts  created  by  the  said 
"  bonds  satisfied  ;  and  with  liberty,  if  the  jury  shall  find  that  the  said  bonds  had 
"  been  paid  or  satisfied,  to  endorse  on  the  postea  the  times  when  and  the  manner 
"in  which  the  said  bonds  were  paid  and  satisfied."  The  judgment  will,  therefore, 
be  affirmed  in  part,  and  remitted  quoad  ultra  with  regard  to  the  second  issue. 

Die  Lunse,  4  Aprilis,  1831. 
Ordered  and  adjudged,  that  the  fir.st  issue  be  amended  by  leaving  out  all  the 
words  after  the  first  word  "  satisfied,"  and  that  the  second  issue  be  also  amended  by 
leaving  out  all  the  words  after  the  word  "  whether,''  to  the  word  "  bonds,"  and  by 
substituting  instead  thereof  the  words  "  by  any  other  deeds  executed  or  payments 
"  made,  or  in  any  other  way  the  sums  secured  on  the  said  bonds  have  been  paid,  or 
"  tlie  debts  created  b^-  tlie  said  boTids  released  or  otherwise  satisfied."  And  it  is 
further  ordered  and  adjudged,  that  in  all  other  respects  the  said  order  and  direction 
complained  of  in  the  said  appeal  be,  and  the  same  are  hereby  affirmed  :  and  it  is 
further  ordered  that  with  the  above  variation  and  amendment  the  cause  be  remitted 
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back  to  the  Court  of  Chancery  in  Ireland,  to  proceed  therein  as  shall  be  consistent 
therewith,  and  as  shall  be  just. 


[688]  IRELAND. 

COURT  OF  CHANCERY. 


William  Bouchier  and  Margaret  his  Wife,  and  Maria  Daly,  Widow,- — 
Apiidlants ;  SusANNA  DiLLON,  Widow,  Francis  Stephen  Dillon,  and 
Charles  Dillon, — Respondents  [1831]. 

[Mews'  Dig.  i.  328,  329,  331.] 

In  a  suit  by  children  entitled  to  portions  against  the  executor  of  their  father's 
will,  whose  estate  was  charged  with  the  portions,  the  executor  being 
guardian  of  the  children,  and  also  a  creditor  upon  the  father's  estate, 
wliich  suit  was  continued  against  his  representative,  certain  sums  were, 
by  the  Master's  Report,  found  due  to  the  estate  of  the  executor,  etc.  : 
the  report  of  the  Master  proceeded  upon  an  account  stated  and  settled 
between  the  executor  and  some  of  the  children  entitled  to  portions,  and 
signed  by  them,  but  not  signed  by  the  Plaintiffs  in  the  suit.  The  report, 
however,  was  confirmed  ;  and,  after  various  proceedings  in  the  suit,  upon 
application  of  the  Plaintifl's,  leave  was  given  to  take  proceedings  for  re- 
viewing the  matter  of  the  report,  upon  the  condition  that  the  Plaintifl"s 
should  pay  the  costs  of  the  proceeding,  or  otherwise  that  the  matter  of 
the  report  should  stand  confirmed.  Held,  on  appeal,  that  the  Plaintiffs, 
not  having  complied  with  the  conditions,  were  not  entitled  to  relief. 

After  a  petition  of  appeal  had  been  presented,  complaining  only  of  one  order 
of  the  Court  below,  leave  was  given  to  extend  the  appeal  to  other  orders. 

By  articles  dated  the  17th  of  February,  1763,  and  made  on  James  Edward  Dillon's 
first  marriage,  [689]  it  was  agreed  that  if  there  should  be  more  than  one  child  of 
the  marriage,  then  that  the  sum  of  £3000  should  be  secured  by  the  said  James  Edward 
Dillon  for  such  issue. 

Shortly  after  the  date  and  execution  of  the  above  articles,  James  Edward  Dillon 
executed  his  bond  with  warrant  of  attorney  to  Fergus  Naghten  (a  trustee  named  in 
the  articles),  in  the  penal  sum  of  £G000  conditioned  for  the  payment  of  £3000  and 
interest,  and  Fergus  Naghten  obtained  judgment  thereon  in  Easter  term  1771. 

There  were  four  children  of  the  marriage,  namely,  Patrick  Dillon  since  deceased, 
the  Respondent  Francis  Stephen  Dillon,  Catherine  Dillon,  who  afterwards  married 
the  Respondent  Charles  Dillon,  and  Marcella  Dillon,  who  afterwards  married  the 
late  Defendant  Morgan  John  O'Dwyer. 

By  an  indenture  bearing  date  the  18th  of  May,  1771,  being  a  settlement  made 
upon  the  second  marriage  of  J.  E.  Dillon,  he  charged  his  estates,  real  and  personal, 
with  a  sum  of  £2000  for  the  cliildren  of  that  marriage. 

James  Edward  Dillon  had  issue  by  the  second  marriage  two  children  only,  the 
Appellants  Margaret  Bouchier  and  Maria  Daly. 

By  his  will  dated  the  24th  of  April,  1778,  he  devised  his  lands,  etc.  called  Kye, 
etc.  to  trustees  and  their  heirs,  to  the  use  of  his  eldest  son  Patrick  Dillon  for  liis  life, 
with  remainders  in  strict  settlement  ;  and  he  directed  that  all  his  debts  should  be  paid 
out  of  his  personal  fortune  so  far  as  it  would  extend,  and  in  case  of  deficiency  he 
subjected  his  real  estates  to  such  deficiency ;  and  after  bequeathing  to  his  children 
various  legacies  to  be  paid  out  of  his  personal  estate,  but  in  case  of  [690]  any  deficiency 
charging  the  same  on  his  real  estate,  he  declared  his  will  to  be  that  the  legacies  be- 
queathed to  his  children  should  be  in  lieu  and  full  satisfaction  of  the  provisions  made 
for  them  by  the  in.struments  executed  on  his  marriages  respectively  ;  and  as  to  all 
the  residue  of  his  estate,  real  and  personal,  he  devised  the  same  unto  his  children, 

474 


BOUCHIER  V.   DlLr,ON  [18:'.  1]  V  BLIGH  N,  S. 

except  Patrick,  share  and  share  alike,  and  apjwinted  Juhu  Dillon  and  Charles  Ficnch 
trustees  of  his  will  and  guardians  to  his  children. 

He  died  on  the  1st  of  April,  17S"2,  leaving  his  wife  Honora  Dillon,  and  his  sons 
Patrick  and  Stephen  Francis  Dillon,  and  his  daughters  Catherine  and  Marcella  Dillon 
(the  issue  of  his  first  marriage),  and  his  two  other  daughters,  the  Appellants  Mar- 
garet Bouchier  and  Maria  Daly,  his  issue  by  his  second  marriage. 

James  Edward  Dillon  was  at  the  time  of  his  death  seised  of  an  estate  in  fee  simple 
in  the  lands  of  Kye,  Carrounally,  etc.  which  formed  the  Kye  estate  (subject  to  a  charge 
of  £1  .'UW  for  Mable  Naghten, otherwise  0'Fallan),and  entitled  to  the  lands  of  Kilbegley 
and  Ardnaelog  for  terms  of  years  renewable,  and  he  was  also  entitled  to  certain  other 
lands  called  the  lands  of  Killeen  for  a  term  of  years  which  expired  on  the  1st  of  May, 
179G  ;  he  was  also  possessed  of  other  considerable  personal  estate. 

He  had  assigned  to  John  Dillon  his  interest  in  the  lands  of  Kilbegley  by  way  of 
mortgage,  as  an  indemnity  against  a  bond  in  which  John  Dillon  had  joined  him  to 
the  trustees  of  Mable  Naghten,  as  a  further  security  for  the  said  sum  of  £1300  ;  he 
had  also  assigned  his  leasehold  interest  in  the  [691]  lands  of  Ardnaelog  to  John  Dillon, 
as  an  indemnity  against  other  securities  in  which  John  Dillon  had  also  joined  him 
to  persons  of  the  name  of  Dominick  French  and  Thomas  Bennett,  and  had  also  assigned 
to  him  his  interest  in  the  lands  of  Killeen  as  further  indemnity. 

Under  these  assignments,  John  Dillon,  in  the  year  1780,  entered  into  possession 
of  the  leasehold  lands  and  receipt  of  the  rents,  and  on  the  death  of  the  testator  he 
possessed  liimself  of  all  the  testator's  general  ptTsonal  estate. 

Shortly  after  the  death  of  James  Edward  Dillon,  and  in  the  year  1782,  John 
Dillon  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  against  the  Appellants  Margaret 
Bouchier  and  Maria  Daly,  and  the  other  children  of  James  Edward  Dillon  and  others, 
praying  that  an  account  might  be  taken  of  the  several  debts  of  James  Edward  Dillon, 
for  which  he  John  Dillon  had  become  surety,  and  of  the  payments  made  by  him  in 
respect  thereof,  and  that  the  debts  should  be  paid  or  the  leasehold  interests  sold  ; 
and  also  for  an  account  of  tlie  real  and  personal  estate  of  James  Edward  Dillon,  and 
of  the  debts  affecting  the  same,  and  that  the  trusts  of  his  will  might  be  carried  into 
execution,  and  the  estate  of  Kye  sold,  and  a  receiver  appointed  in  the  meantime. 

At  this  time  the  Appellants  Margaret  Bouchier  and  Maria  Daly,  and  the  other 
children  of  James  Edward  Dillon,  were  infants  ;  and  John  Dillon  the  complainant 
in  the  cause  put  in  their  answers,  and  acted  in  the  suit  on  their  behalf. 

In  1784,  Thomas  Kelly,  the  steward  of  John  Dillon,  was  appointed  receiver  of 
the  Kye  estate,  [692]  and  immediately  entered  into  the  receipt  of  the  rents  and 
profits. 

On  the  17th  of  February,  1786,  a  decree  was  made  in  this  suit,  whereby  an  ac- 
count was  directed  to  be  taken  of  the  real  and  personal  estates  of  which  James  Edward 
Dillon  died  seised  and  possessed  or  entitled  unto,  into  whose  hands  the  same  came, 
and  how  the  same  and  every  part  thereof  had  been  applied  or  disposed  of  ;  also  an 
account  of  the  several  debts  affecting  the  estate  of  James  Edward  Dillon,  and  of  the 
legacies  devised  by  his  will,  and  how  much  was  due  thereon  respectively  :  and  the 
other  creditors  of  James  Edward  Dillon  were  to  be  at  liberty  to  come  in  before  the 
Master  and  prove  their  demands. 

In  pursuance  of  the  decree,  the  Master,  by  his  report  dated  on  the  '2.5th  of  January, 
1787,  found  that  the  sum  of  £1784  6s.  lid.  was  due  to  John  Dillon  on  the  foot  of 
the  deeds  of  mortgage  in  the  pleadings  mentioned. 

In  the  first  schedule  to  his  report,  the  Master  found  that  there  was  due  to  John 
Dillon  on  the  22d  of  August,  178G,  on  account  of  his  engagements  as  surety  for  James 
Edward  Dillon,  the  balance  or  sum  of  £1101  3s.  6d. 

By  the  same  schedule  he  set  forth  the  particulars  of  the  real  and  personal  estates 
of  the  testator. 

In  the  second  schedule  he  set  forth  the  debts  due  from  James  Edward  Dillon, 
including  the  portions  for  the  children  of  the  first  marriage,  and  the  portions  of  the 
Appellants  under  the  settlement  on  the  second  marriage. 

This  report  was  confirmed  on  the  17th  of  February,  1787,  the  Appellants  Mar- 
garet Bouchier  and  Maria  Daly  not  being  of  age. 

[693]  On  the  3d  of  May,  1787,  the  cause  was  heard  for  further  directions  upon 
the  Master's  report,  when  the  debt  owing  to  John  Dillon  from  the  22d  day  of  August, 

475 


V  BLIGH  N.  S.  BOUCHIER  V.  DILLON  [1831] 

1781J,  to  the  1  Ttli  day  of  February,  1787,  the  time  of  confirming  tlie  report,  upon 
a  computation  directed  by  the  Court,  amounted  to  the  sum  of  £1444  4s.  5|d.  sterling  ; 
and  the  several  other  sums  reported  due  from  the  said  James  Edward  Dillon,  including 
those  reported  due  to  the  Appellants  Margaret  Bouchier  and  iMaria  Daly,  and  his 
other  children,  were  also  computed.  And  it  was  decreed  that  the  said  several  sums 
and  interest,  and  costs  due  and  to  grow  due  thereon,  should  be  charged  on  the  real 
estate  of  which  James  Edward  Dillon  died  seised  ;  and  that  accordingly  the  Defendant 
Patrick  Dillon  should  pay  to  John  Dillon  the  sum  of  £1444  4s.  5|d.  with  interest 
for  the  same  from  the  17th  of  February,  1787,  and  also  the  other  sums  to  the  other 
creditors,  etc.,  or  in  default  thereof,  that  the  mortgaged  lands  of  Ardnaelog,  Kilbegley, 
and  Killeen,  should  be  sold  to  pay  unto  the  complainant  the  sum  of  £1444  4s.  5|d., 
etc.  ;  and  also  to  the  Defendants  Thomas  Naghten  and  Hugh  Kelly  the  sum  of  £1401 
2s.  7^d.  ;  and  that  the  lands  of  Kye,  Carrounally,  etc.  should  be  sold  to  pay  the  other 
creditors  of  James  Edward  Dillon. 

In  the  year  1788,  the  leasehold  lands  of  Ardnaelog,  Kilbegley,  and  Killeen  were 
in  pursuance  of  the  decree  set  up  to  be  sold,  and  John  Dillon  became  the  purchaser 
for  the  sum  of  £2000,  and  continued  in  possession  and  receipt  of  the  rents  and  profits 
of  the  lands  of  Killeen  until  the  lease  expired  in  the  year  1796,  and  of  the  rents  and 
[694]  profits  of  the  lands  of  Kilbegley  and  Ardnaelog  until  the  year  1804. 

The  rents  of  Kye  were  received  by  Thomas  Kelly  and  subsequent  receivers,  until 
that  estate  was  recovered  by  John  O'Fallan,  under  a  decree  of  tlie  Court  in  the  vear 
1804. 

Honora  Dillon,  the  widow  of  James  Edward  Dillon,  died  in  the  year  1790  ;  and 
thereupon  the  Appellants  Margaret  and  Maria  became  entitled  to  payment  of  their 
respective  portions  under  the  settlement  upon  their  father's  second  marriage. 

By  orders,  dated  the  22d  of  February  and  19th  of  June,  1793,  Thomas  Kelly 
obtained  credit  in  his  accounts  as  receiver  for  the  sum  of  £1825  4s.  9d.,  paid  to  Patrick 
Dillon  and  the  other  children  of  the  first  marriage,  through  the  hands  of  John  Dillon 
their  guardian. 

In  the  year  1794  the  Appellant  Maria  married  Vesey  Daly,  since  deceased,  and  by 
the  settlement  on  her  marriage  her  portion  and  interest  under  the  settlement  was 
assigned  to  Michael  Dundas  and  John  Bourke  in  trust  for  her  and  her  husband  for 
life,  and  afterwards  for  her  children  by  him,  to  be  equally  divided  between  them. 

In  the  year  179G  the  Appellant  Margaret  married  the  Appellant  William  Bouchier, 
and  by  the  settlement  on  her  marriage  her  portion  and  interest  under  the  settlement 
was  assigned  to  Sir  Thomas  French,  Bart.,  Edward  Nugent,  Alexander  Murry,  and 
Latin  Fitzgerald,  for  her  benefit  during  her  life,  and  afterwards,  as  to  the  greater 
part  thereof,  for  her  children. 

In  the  years  1797,  1798,  and  1800,  the  Appellants  William  Bouchier  and  Margaret 
his  wife  had  [695]  issue  three  children,  who  were  living  at  the  date  of  the  appeal. 

Vesey  Daly  died  in  the  year  1804,  leaving  issue  by  the  Appellant  Maria  three 
children,  who  were  also  living,  at  the  date  of  the  appeal. 

Prior  to  the  year  1804  Marcella  Dillon  intermarried  with  Morgan  John  O'Dwyer, 
and  Catherine  Dillon  with  Charles  Dillon  ;  and  by  a  settlement  executed  upon  Mar- 
cella Dillon's  marriage,  certain  trusts  were  declared  of  her  portion. 

John  Dillon  died  in  the  month  of  April,  1804,  leaving  the  Respondent  Susanna 
■  Dillon,  his  widow,  sole  executrix  of  his  will. 

Shortly  after  the  death  of  John  Dillon,  Susanna  Dillon,  as  his  executrix,  granted 
a  lease  of  the  lands  of  Kilbegley  and  Ardnaelog  to  James  Devine. 

On  the  11th  of  December,  1804,  the  Appellants,  with  the  Respondent  Francis 
Stephen  Dillon,  filed  their  bill  against  the  Respondent  Susanna  Dillon,  and  the  other 
parties  interested,  stating  to  the  efl'ect  hereinbefore  mentioned,  and  praying  that  the 
Respondent  Susanna  Dillon,  as  executrix  of  Jolin  Dillon  deceased,  might  admit  assets 
of  John  Dillon  suftieient  to  answer  the  demands  made  by  the  bill,  or  that  an  account 
might  be  taken  of  his  per.sonal  estate  come  to  the  hands  of  Susanna  Dillon,  and  that 
John  Dillon  might  Ise  considered  as  having  been  a  trustee  for  the  Appellants  Mar- 
garet and  Maria,  and  the  other  children  of  James  Edward  Dillon,  as  to  the  leasehold 
lands  of  Kilbegley,  Ardnaelog,  and  Killeen,  and  tliat  the  Respondent  Susanna  Dillon, 
as  his  executrix,  might  be  decreed  to  account  for  the  rents  and  [696]  profits  thereof 
during  the  time  he  was  in  possession  thereof,  and  also  for  all  other  the  assets  of  James 
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Edward  Dillon  ^y]lich  came  to  the  hands  of  John  Dillon  :  the  bill  also  jnayoil  an 
account  of  the  debts  of  James  Edward  Dillon,  and  that  the  liespondeiit  Susanna 
Dillon  might  be  decreed  to  account  for  the  rents  received  out  of  the  real  estates  of 
James  Edward  Dillon  by  John  Dillon,  or  the  receivers  appointed  by  him  ;  and  that 
the  leasehi.ild  lands  of  Kilbegley  and  Ardnaelog  might  be  resold  and  a  receiver 
appointed  in  the  meantime  ;  and  that  out  of  the  money  to  arise  from  such  sale  and 
from  the  other  ])roperty  of  James  Edward  Dillon,  as  far  as  it  would  extend,  the 
Appellants  and  the  Eespondent,  Francis  Stephen  Dillon,  and  the  other  creditors  of 
James  PJdward  Dillon,  might  be  paid  their  demands  according  to  their  priority. 

In  December,  1804,  a  receiver  was  appointed  of  the  lands  of  Kilbegley  and  Ard- 
naelog, who  continued  in  the  receipt  of  the  rents  and  profits  of  the  lands  until  June, 
1812,  when  he  died;  shortly  after  which  event  the  Respondent  Susanna  Dillon 
obtained  possession  of  the  lands. 

The  cause  was  heard  on  the  2'2d  of  June,  1808,  when  it  was  decreed  that  it  should 
be  referred  to  Mr.  King  to  take  an  account  of  the  sums  remaining  due  to  the  younger 
children  of  James  Edward  Dillon,  for  their  respective  portions  ;  and  also  an  account 
of  such  part  of  the  personal  estate  of  James  Edward  Dillon  as  was  not  comprised 
in  the  account  already  taken  in  the  cause  of  Dillon  r.  Dillon,  or  which  had  been  re- 
ceived by  John  Dillon  subsequent  to  the  decree  in  that  cause  ;  and  the  Master  was 
also  to  take  an  account  of  the  personal  estate  of  James  Edward  Dillon,  and  of  the 
[697]  rents  and  profits  of  the  real  estates  received  by  John  Dillon  subsequent  to  the 
account  taken  in  the  cause  of  Dillon  v.  Dillon  ;  and  if  the  funds  should  not  be  suffi- 
cient to  raise  the  portions,  that  the  Appellants  Margaret  and  Maria,  and  the  Defendants 
Morgan  John  O'Dwyer  and  Marcella  his  wife,  and  the  Respondent  Charles  Dillon, 
as  the  representative  of  his  late  wife  Catherine  Dillon  deceased,  were  in  such  case 
entitled  to  have  the  leasehold  interests  of  Kilbegley  and  Ardnaelog  purchased  by 
John  Dillon  resold,  etc. 

The  Master  made  his  report  on  the  2d  of  June,  1810,  and  among  other  things 
found  the  amounts  of  the  portions  of  the  younger  children  of  James  Edward  Dillon, 
under  the  articles  of  the  17th  of  February,  1763,  and  of  the  18th  of  May,  1771  ;  and 
he  stated,  that  he  found  the  following  securities  executed  to  James  Edward  Dillon 
were  not  comprised  in  the  account  taken  in  the  cause  of  Dillon  v.  Dillon,  (to  wit)  a 
mortgage  and  decree  affecting  the  lands  of  Kilmore,  which  had  been  assigned  to  James 
Edward  Dillon  by  Thomas  O'Connor  deceased,  for  the  principal  sum  of  £1702  4s.  9d., 
with  interest  thereon,  but  which  mortgage  debt  could  not  be  received  by  John 
Dillon,  inasmuch  as  Thomas  O'Connor  had  previously  assigned  the  same  to  Denis 
Thomas  O'Brien  of  Dublin,  who  was  in  receipt  of  the  rents  of  the  mortgaged  premises 
under  the  deed  of  assignment ;  and  one  other  debt  secured  by  mortgage  aft'ecting 
the  lands  of  Fairfield  for  £1500,  with  interest;  he  also  found  that  James  Edward 
Dillon  died  possessed  of  two  notes  of  Anthony  M'Huss  and  James  Nugent,  which 
John  Dillon  deceased  sold  to  the  Respondent,  Francis  Stephen  Dillon,  for  his  pro- 
missory note  [698]  of  £50  which  still  remained  unexpired  ;  and  that  subsequently 
to  the  .said  account,  plate  of  James  Edward  Dillon  of  the  value  of  £150  10s.  came  to 
the  hands  of  John  Dillon  as  James  Edward  Dillon's  executor,  and  that  he  also  received 
the  sum  of  £10  for  a  brewing  pan,  and  the  sum  of  £9  2s.  for  a  gun,  and  the  sum  of 
£397  4s.  O^d.  for  rents  of  the  lands  of  Kilbegley  and  Ardnaelog,  after  the  taking  of 
the  said  account  and  previously  to  the  sale  of  such  lands  to  him,  and  which  sums  made 
together  the  sum  of  £556  16s.  O^d.  But  the  Master  found  that  by  an  account  settled 
and  signed  in  the  month  of  July,  1790,  between  John  Dillon  as  executor  of  James 
Edward  Dillon,  and  the  Respondent  Francis  Stephen  Dillon,  the  Defendants  Patrick 
Dillon  and  the  late  Catherine  Dillon,  three  of  the  children  of  James  Edward  Dillon, 
John  Dillon  as  such  executor  made  payments  for  and  on  account  of  tlie  children 
of  James  Edward  Dillon,  and  was  entitled  to  credit  for  the  sum  of  £1119  lis.  2id., 
which  left  a  balance,  after  allowing  credit  for  the  sum  of  £556  16s.  OW.  due  to  John 
Dillon,  amounting  to  the  sum  of  £552  15s.  2d.;  and  the  Master  further  found,  that 
James  Edward  Dillon  was  seised  of  real  estates  of  the  yearly  value  of  £336  17s.  Od., 
and  that  John  Dillon  received  since  the  taking  of  the  accounts  in  Dillon  v.  Dillon 
out  of  the  rents  of  the  real  estate,  from  the  receivers  appointed  by  the  Court,  several 
sums,  amounting  to  £3653  Is.  llgd.,  and  that  he  had  paid  and  disbursed  such  rents, 
and  was  entitled  to  credit  on  the  foot  thereof  for  the  sum  of  £4927  -PJs.  3id. 
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By  the  schedule,  it  appeared  that  the  sum  of  £4927  1  Os.  3 id.  was  made  up  of  interest 
paid  upon  [699]  the  portions  to  the  children  of  J.  E.  Dillon,  and  bills  of  costs,  and  for 
interest  on  the  sum  of  £800,  being  the  residue  of  the  £3000,  from  the  20th  of  November 
1790,  at  which  time  the  said  judgment  was  assigned  to  the  said  John  Dillon  deceased, 
to  the  16th  of  May,  1810,  £931  IGs.  Id.,  making  together  the  sum  of  £4927  19s.  3^-d., 
and  which  left  a  balance  or  sum  of  £1271  17s.  Id.  due  to  John  Dillon,  in  respect  of 
such  payments  on  the  foot  of  the  Kye  rents. 

The  report  was  confirmed,  and  on  the  2.5th  of  July,  1810,  the  cause  was  heard 
for  further  directions,  when  it  was  decreed  that  the  respective  sums  reported  due  for 
portions  were  charges  on  those  leasehold  lands  of  Kilbegley  and  Ardnaelog,  and  that 
the  same  should  be  forthwith  paid,  or,  in  default  thereof,  that  the  leasehold  interest 
should  be  sold  for  payment  of  the  sums  reported  due  ;  and  that  an  account  should 
be  taken  of  the  rents  and  profits  of  the  lands  of  Kilbegley  and  Ardnaelog  received 
by  John  Dillon  or  his  representatives  from  the  date  of  the  report  in  Dillon  v.  Dillon, 
and  also  an  account  of  all  sums  paid  by  John  Dillon  deceased,  on  account  of  purchase 
money,  head  rent,  and  renewal  fines  of  the  lands  ;  and  the  consideration  of  all  questions 
as  to  the  assignment  and  disposal  of  securities  mentioned  in  the  report  as  part  of  the 
assets  of  James  Edward  Dillon  were  reserved. 

In  pursuance  of  the  decree,  the  lands  of  Kilbegley  and  Ardnaelog  were  set  up 
for  sale  in  the  month  of  December,  1810,  and  the  Respondent  Susanna  Dillon  was 
declared  the  purchaser,  for  the  sum  of  £4500  sterling. 

The  Respondent  Susanna  Dillon  paid  into  [700]  Court  one  fourth  part  of  the 
purchase  money  of  £4500  on  the  9th  of  July,  1811,  and  on  the  14th  of  July,  1812, 
obtained  a  conditional  order  confirming  the  sale  to  her. 

On  the  15th  of  December,  1812,  an  order  was  obtained  by  the  Respondent  Susanna 
Dillon  for  lodging  a  promissory  note  in  respect  of  the  remaining  three  fourths  of 
the  purchase  money. 

Shortly  after  obtaining  this  order,  the  Respondent  Susanna  Dillon  entered  into 
possession  of  the  leasehold  lands  of  Kilbegley  and  Ardnaelog. 

On  the  12th  of  June,  1813,  Mr.  King  made  his  report,  pursuant  to  the  decree 
of  the  25th  of  July,  1810,  and  thereby  stated  that  he  found  the  Master's  report  in 
Dillon  V.  Dillon  bore  date  the  25th  of  January,  1787,  from  which  period  he  was  directed 
to  take  the  account  ;  but  as  he  found,  by  an  account  of  1 790,  mentioned  in  his  former 
report,  that  John  Dillon  (therein  called  Colonel  Dillon),  had  debited  himself  with  the 
sum  of  £397,  as  for  the  rents  of  Kilbegley  to  the  1st  of  May,  1788,  he  had  therefore 
taken  up  the  accounts  of  the  rents  from  the  1st  of  May,  1788,  and  he  found  there  was 
a  balance  of  £1488  4s.  lid.,  due  by  the  Respondent  Susanna  Dillon,  as  executrix 
of  John  Dillon,  for  rents  of  the  lands  of  Ardnaelog,  and  a  balance  of  £2557  10s.  due 
by  her  on  account  of  the  rents  of  Kilbegley  ;  that  John  Dillon  was  declared  the 
purchaser  of  the  lands  of  Kilbegley  and  Ardnaelog,  and  also  of  the  lands  of  Killeen, 
under  the  decree  in  the  cause  of  Dillon  t:  Dillon,  for  a  sum  of  £2000,  and  that  he  did 
not  pay  any  part  of  that  sum ;  but  he  found  that,  in  the  report  in  Dillon  v.  Dillon, 
a  sum  of  £l784  6s.  lid.  was  reported  due  to  John  Dillon,  notwithstanding  he  found 
[701]  that,  by  the  final  decree  made  in  the  cause  of  Dillon  v.  Dillon,  the  sum  of  £1444 
4s.  5f  d.  only  was  decreed  to  John  Dillon,  and  he  had  therefore  given  the  Respondent 
Susanna  credit  for  the  sum  of  £1444  4s.  5|d.  decreed,  together  with  interest  thereof 
from  the  time  of  the  decree  in  Dillon  i:  Dillon  to  the  1st  of  May,  1813,  being  a  period 
of  twenty-five  years,  and  amounting  to  the  sum  of  £2066  8s. ,  as  for  the  purchase  money 
of  the  said  lands.  And  the  Master  found  that,  by  the  report  in  Dillon  v.  Dillon,  a 
principal  sum  of  £1300  was  reported  due  to  the  trustees  of  Mable  Naghten,  therein 
named,  with  interest  for  the  same  from  the  1st  of  November,  1783  ;  and  that  John 
Dillon  and  the  Respondent  Susanna  had  paid  the  interest  on  the  sum  of  £1300  from 
the  year  1785  to  the  year  1805,  being  a  period  of  twenty  years,  and  amounting  to 
£1560,  for  which  he  had  given  the  Respondent  Susanna  credit  against  the  lands 
of  Kilbegley,  Ardnaelog,  and  Killeen  ;  and  he  found  that  John  Dillon  received  out 
of  the  lands  of  Killeen,  being  one  of  the  denominations  of  land  of  which  he  was  declared 
the  purchaser,  together  with  the  lands  of  Kilbegley  and  Ardnaelog,  a  profit  rent  of 
£100  a  year  till  the  determination  of  the  lease  of  the  lands  of  Killeen,  being  the  period 
of  eight  years,  and  making  together  a  sum  of  £800,  which  he  had  deducted  from  the 
sum  due  for  principal  and  interest  on  foot  of  the  sum  of  £1444  4s.  5fd.,  and  the  sum 

478 


BOUCHIER  V.  DILLON  [1831]  V  BLIGH  N.  S. 

of  £15G0,  paid  to  the  trustees  of  M;ible  Nagliten,  which  left  a  balance  in  favour  of 
the  Respondent  Susanna,  on  foot  of  the  purchase  money  and  the  interest  thereof, 
and  of  the  interest  of  the  £1300,  of  £4270  ll's.  5fd.  ;  and  that  after  giving  the  [702] 
Respondent  Susanna  credit  for  the  sum  decreed  to  John  Dillon,  in  the  cause  of  Dillon 
V.  Dillon,  as  for  the  purchase  money  of  the  lands  of  Kilbegley  and  Ardnaolog,  with 
the  interest  thereof,  and  for  the  head  rents  and  renewal  fines,  and  for  the  sum  of 
£1560,  interest  on  the  sum  of  £1300,  reported  due,  in  the  cause  of  Dillon  v.  Dillon, 
to  the  trustee  of  Mable  Naghten,  and  paid  by  John  Dillon  and  his  representative, 
there  remained  due  to  the  Respondent  Susanna,  as  executrix  of  John  Dillon,  in  the 
general  account,  the  sum  of  £224  17s.  4|d. 

The  Appellants,  and  the  Respondent  Francis  Stephen  Dillon,  excepted  to  the 
report.  1st,  Because  the  accounts  of  the  rents  and  profits  of  the  lands  of  Kilbegley 
and  Ardnaelog  had  been  taken  from  the  1st  of  May,  1788,  only,  whereas  the  Master 
ought  to  have  taken  the  accounts  of  such  rents  from  the  25th  of  January,  1787  ; 
and,  also,  because  the  account  of  1790,  mentioned  in  the  report  excepted  to,  was 
not  evidence  against  the  Appellants  and  the  Respondent  Francis  Stephen  Dillon  ; 
and,  further,  because  by  taking  up  the  accounts  of  the  rents  and  profits  of  the  lands 
from  1st  of  May  1788,  only,  the  Respondent  Susanna  obtained  credit  for  a  greater 
sum  than  the  sum  of  £397  (£397  4s.  0-J-d.)  mentioned  in  the  account  of  1790.  2dly, 
Because  credit  should  have  been  given  for  £950,  as  for  the  rents  of  the  lands  of  Killeen 
from  the  1st  of  November,  178(J,  to  the  1st  of  May,  1796  ;  whereas  credit  for  £800 
only  was  given  as  for  the  rents  of  such  lands,  from  the  date  of  the  report  in  Dillon 
V.  Dillon,  up  to  the  1st  of  May,  1796.  3dly,  Because,  as  the  yearly  rents  of  the  lands 
mentioned  in  the  report  exceeded  the  interest  of  the  sum  of  [703]  £1444  4s.  5|d., 
the  supposed  purchase  money,  the  Master  ought  to  have  applied  the  rents,  first,  in 
discharging  the  interest  on  the  alleged  purchase  money,  and,  next,  in  sinking  the 
principal,  which  he  had  not  done  ;  and,  4thly,  Because  the  Master  should  not  have 
given  credit  to  the  Respondent  Susanna  for  the  interest  of  the  sum  of  £1300  in  the 
report  mentioned,  from  the  year  1785,  as  against  the  rents  of  Ardnaelog  and  Kil- 
begley, in  preference  to  the  Appellants,  and  the  Respondent  Francis  Stephen  Dillon 
and  the  other  younger  children  of  James  Edward  Dillon,  because  the  debt  for  the 
payment  of  interest  on  which  credit  was  given  was,  together  with  the  interest  thereof, 
decreed  a  charge  on  the  real  estate  of  James  Edward  Dillon,  by  the  decree  pronounced 
in  the  cause  of  O'Fallan  v.  Dillon,  and  was  subsequent  to  the  securities,  on  the  foot 
of  which  the  Appellants  and  the  other  younger  children  of  James  Edward  Dillon 
were  reported  creditors  ;  and,  because,  even  if  the  Respondent  Susanna,  as  personal 
representative  of  John  Dillon  deceased,  was  to  be  considered  entitled  to  credit  for  the 
intereet  on  the  sum  of  £1300,  as  against  the  lands  of  Ardnaelog  and  Kilbegley,  that 
the  account  of  the  payment  of  interest  should  not  have  been  taken  up  from  1785. 

The  exceptions  were  argued  on  the  17th  of  July,  1813,  when  the  first  and  second 
were  allowed,  and  the  third  and  fourth  overruled  ;  the  fourth  exception  being  so 
overruled  on  the  Respondent  Susanna  undertaking  to  let  the  Appellants  and  the 
Respondent  Francis  Stephen  Dillon  stand  in  her  place  in  the  cause  of  O'Fallan  v. 
Dillon,  in  respect  of  the  indenture  in  sucli  exception  mentioned. 

[704]  The  Respondent  Susanna  Dillon  also  excepted  to  the  report,  because  credit 
was  only  given  her  for  the  sum  of  £1444  4s.  5fd.  and  interest  :  whereas  by  the  report 
in  the  cause  of  Dillon  v.  Dillon,  the  sum  ascertained  to  be  due  to  John  Dillon  amounted 
to  £1784  6s.  lid. 

This  exception  was  allowed,  so  far  as  it  related  to  sums  bond,  fide  paid  in  respect 
of  the  children  of  James  Edward  Dillon  then  before  the  Court. 

On  the  18th  of  November,  1814,  by  a  further  report,  the  Master  took  up  the  account 
of  rents  from  the  1st  of  November,  1786,  and  he  found  that  there  was  a  balance  of 
£1549  10s.  8d.  due  by  the  Respondent  Susanna,  as  executrix  of  John  Dillon,  on  account 
of  the  rents  of  Ardnaelog,  and  a  balance  of  £2790  due  by  her  as  such  executrix,  on 
account  of  the  rents  of  the  lands  of  Kilbegley.  And  that  by  an  account,  which  ap- 
peared to  have  been  settled  in  the  year  1790,  between  John  Dillon,  and  Patrick  and 
Francis  (Francis  Stephen)  and  Catherine  Dillon,  three  of  the  children  of  James  Edward 
Dillon,  John  Dillon  was  entitled  to  credit  for  the  sum  of  £90,  as  for  interest  paid  upon 
a  judgment  to  Dominick  French,  and  also  upon  £61  3s.  9d.  as  paid  for  interest  on 
James  Edward  Dillon's  bond  to  Thomas  Bennett,  and  also  for  a  sum  of  £10  paid  for 
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Mr.  Daniel's  costs,  and  Dominick  French's  costs  of  three  judgments,  and  also  jE28 
10s.  as  paid  for  receiver's  fees,  and  £3  5h.  1  Id.  as  paid  for  the  county  charges  of  the 
lands  of  Kilbegley,  said  several  sums  making  together  a  sum  of  £192  19s.  8d.,  for 
which  he  had  given  the  Respondent  Susanna  credit,  the  same  having  been  paid  by 
•I<ihn  Dillon  since  the  taking  of  the  account  in  Dillon  i-.  Dillon  ;  and  the  Master 
[705]  alhnved  interest  on  this  sum  from  the  1st  of  July,  1790,  to  the  27th  of  June, 
1814,  amounting  to  £280  Is.  9d.,  and  for  £114:2  and  £19.3  due  to  John  Dillon  ;  he 
gave  credit  to  Susanna  Dillon  as  for  the  purchase  money  of  the  lands,  and  also  for 
the  interest  upon  the  sum  of  £1300  from  the  year  1785  to  1805,  being  a  period  of 
twenty  years,  and  amounting  to  a  sum  of  £1560,  for  which  he  gave  her  credit  as  against 
the  lands  of  Kilbegley  and  Killeen  ;  and  deducting  £950  profit  rent  received  by  John 
Dillon,  he  found  due  to  Susanna  Dillon,  as  executrix,  a  final  balance  upon  the  general 
account  of  £1092  9s.  5d. 

Shortly  after  the  date  of  this  report,  the  Appellants  filed  an  exception  thereto, 
insisting  that  the  Eespondent  Susanna  was  not  entitled  to  credit  for  the  several  sums 
of  £90,  £61  3s.  9d.,  £10.  £28  10s.,  and  £3  lis.  5d.,  for  which  several  sums,  making 
together  the  sum  of  £192  19s.  Od.,  and  for  the  sum  of  £280  Is.  9d.  as  for  the  interest 
thereof,  the  iMaster  had  given  her  credit  in  his  last  report,  inasmuch  as  there  was 
not  any  evidence  sufficient  to  warrant  him  in  giving  credit  for  those  sums,  and 
inasmuch  as  it  appeared  by  the  report  in  the  cause  of  Dillon  v.  Dillon  that  John 
Dillon  got  credit  therein  for  the  discharge  of  judgments  of  Dominick  French  and 
Thomas  Bennett  for  the  interest  and  costs  of  which  the  several  sums  of  £90  and 
£61  3s.  9d.  were  credited  to  the  Respondent  Susanna  in  the  last  stated  report. 

The  Respondent  Susanna  also  filed  an  exception  to  the  last  stated  report,  on  the 
ground  that  the  Master  had  refused  to  give  her  credit  for  the  sum  of  £144  6s.  2d., 
and  the  interest  thereof,  paid  by  John  Dillon  deceased  to  Patrick  Dillon  and  Francis 
[706]  (Respondent  Francis  Stephen)  Dillon,  two  of  the  children  of  James  Edward 
Dillon. 

On  the  6th  of  March,  1815,  the  exceptions  were  overruled  as  to  the  sums  of  £28 
10s.  and  £3  5s.  lid.,  and  allowed  as  to  the  remainder.  And  the  exception  taken 
by  the  Respondent  Susanna  Dillon  was  referred  back  to  the  Master. 

On  the  2d  of  May,  1815,  the  Master  made  his  further  report,  and  allowed  the 
Respondent  Susanna  the  sums  of  £28  10s.  and  £3  5s.  lid.,  with  interest  thereof, 
instead  of  the  sum  of  £192  19s.,  and  gave  her  credit  for  the  sum  of  £144  6s.  2cr.,  with 
the  interest  thereof,  and  found  a  balance  due  to  her  on  foot  of  the  general  account 
of  £1074  18s.  lid. 

On  the  20th  of  June,  1815,  the  cause  was  heard  on  the  reports  and  the  merits, 
when  the  Respondent  Susanna  Dillon  insisted  upon  being  entitled  to  a  decree  not 
only  for  the  sum  of  £1074  18s.  lid.  reported  due  to  her  by  the  further  report  of  2d 
of  May,  1815,  but  for  the  sum  of  £800,  the  alleged  unappointed  part  of  the  sum  of 
£3000  provided  for  James  Edward  Dillon's  children  by  his  first  marriage  under  the 
assignment  made  to  John  Dillon  of  the  judgment  for  the  latter  sum,  as  found  by  the 
report,  dated  the  2d  of  June,  1810,  for  the  sum  of  £552  15s.  2d.,  found  by  the  same 
report  to  be  due  to  John  Dillon  on  foot  of  the  alleged  settled  account  of  1790  ;  and 
for  the  sum  of  £1274  17s.  4d.,  which  appeared  by  the  last-mentioned  report  to  be  the 
balance  due  to  John  Dillon  in  respect  of  payments  thereby  found  to  have  been  made 
by  him  on  foot  of  the  rents  of  the  Kye  estate,  in  consequence  of  which  claim  the  [707] 
cause  stood  over,  with  liberty  for  Susanna  Dillon  to  petition  for  a  rehearing. 

The  Respondent  Susanna  Dillon  accordingly  presented  a  petition  for  a  rehearing, 
and  the  cause  was  reheard  on  the  17th  and  21st  of  May,  1816,  and  thereupon  it  was 
referred  to  i\Ir.  Connor  to  enquire  and  report  whether  the  Respondent  Susanna 
Dillon  was  entitled  to  any  and  what  credit,  on  account  of  the  sums  of  £800  and  £552 
15s.  2d. 

On  the  6th  of  July,  1824,  the  Master  made  his  report,  and  thereby  found,  amongst 
other  things,  that  Susanna  Dillon,  as  executrix  of  John  Dillon,  was  entitled  to  credit 
for  the  sum  of  £800,  as  in  the  report  dated  the  2d  of  June,  1810,  and  that  the  sum 
of  £552  15s.  2d.  appeared  to  be  the  balance  due  to  John  Dillon,  on  foot  of  an  account 
mentioned  in  the  report  of  the  2d  of  June,  1810,  subsequent  to  the  account  taken 
under  the  decree  in  the  cause  of  Dillon  r.  Dillon,  by  and  between  John  Dillon,  as 
executor  of   James  Edward  Dillon,  the  Respondent  Francis  Stephen   Dillon,  and 
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Patrick  and  ('atheriiu'  Dilkm  ;  and  that  it  also  appeared  that  tlie  aceuuiit  was  reUed 
on  in  the  answer  of  the  Respondent  Susanna  Dillon  to  tlic  original  bill  in  this  cause, 
and  by  hei'  answer  she  claimed  credit  for  that  balance  in  any  account  to  be  taken  in 
this  cause  ;  and  inasmuch  as  no  other  circumstances  had  been  laid  before  him  respect- 
ing the  sum  of  £552  15s.  2d.,  the  Master  submitted  no  suftieicnt  grounds  had  been 
laid  before  him  to  interfere  with  the  findings  in  the  report  of  the  2d  of  June,  1810, 
wherein  credit  was  given  to  the  Respondent  Susanna  Dillon  for  said  sum  of  £552 
los.  2d.  And  he  further  found,  that  the  [708]  receivers  in  tlie  cause  of  Dillon  r. 
Dillon  under  the  order  of  the  t'ourt,  paid  over  the  balances  of  their  accounts  of  the 
rents  of  Kye,  from  time  to  time,  to  John  Dillon,  as  appeared  by  the  third  schedule 
to  the  rei)ort  (of  the  2d  of  June,  1810),  in  which  was  included  the  sum  of  £934  16s. 
4d.,  as  and  for  interest  on  the  £800  in  the  foregoing  part  of  his  report  mentioned  ; 
and  he  further  found,  that  on  taking  the  account  of  the  several  rents,  and  the  dis- 
bursements made  thereout,  on  foot  of  the  rents  of  Kye,  the  sum  of  £1274  17s.  4d. 
appeared  to  be  the  true  balance  due  to  the  Respondent,  Susanna  Dillon,  on  foot  of 
the  account  in  the  third  schedule  to  the  report.  And  he  further  found,  among  other 
things,  the  sum  of  £4082  Is.  Id.  due  to  the  Appellant  Maria  Daly,  and  to  the  Appellant 
William  Bouchier,  in  right  of  the  Appellant  Margaret,  his  wife,  the  sum  of  £4082 
Is.  Id.  And  to  the  Respondent  Francis  Stephen  Dillon,  under  his  charge  in  this 
cause,  for  principal  and  interest  to  the  5tli  of  July  instant,  the  sum  of  £2015  2s.  5d. 

The  Appellants  filed  ten  exceptions  to  this  report.  The  four  first  related  to  the 
findings  as  to  the  sums  of  £800,  £552  15s.  2d.,  and  £1274  17s.  4d.  The  fifth  was, 
because  the  Master  should  have  reported  that,  if  the  Respondent  was  entitled  to  credit 
for  £800,  £552  15s.  2d.,  or  £1274  17s.  4d.,  that  the  Appellants  Margaret  Bouchier 
and  Maria  Daly  were  entitled  to  credit  against  the  .same  for  the  sum  of  £982  Gs.  9d., 
on  foot  of  an  overcharge  of  interest  in  the  third  schedule  to  Mr.  King's  report  of 
November,  1814,  from  the  year  1787  to  the  year  1814,  in  the  sum  of  £lti39  16s.  7d., 
and  for  the  sum  of  £86  9s.  also  on  foot  of  an  over-[709]-charge  of  interest  in  the  report 
of  Mr.  King  of  May.  1815,  for  the  same  period,  on  the  sum  of  £144  6s.  2d.,  and  for 
the  sum  of  £381  3s.  6d.,  being  the  amount  of  other  errors  in  the  last-mentioned  reports 
to  the  prejudice  of  the  Appellants  ;  and  further,  that  the  said  Master  should  have 
reported,  pursuant  to  the  evidence,  that  the  Respondent  Su.sanna  had  been  in  receipt 
of  the  rents  of  the  lands  of  Kilbegley  and  Ardnaelog  from  the  year  1812  to  tlie  present 
time,  and  had  received  several  thousand  pounds  out  of  the  said  rents.  The  other 
exceptions  are  not  material  to  be  stated. 

On  the  11th  and  12th  of  July,  1825,  the  cause  was  heard  on  the  two  further  reports 
of  Mr.  King,  dated  the  18th  of  November,  1814,  and  the  2d  of  May,  1815,  and  on  the 
report  of  Mr.  Connor,  dated  the  26th  of  July,  1824,  and  on  the  exceptions  to  that 
report ;  when  all  the  exceptions  were  overruled,  and  Mr.  Connor's  report  confirmed. 
And  it  was  declared  and  decreed,  that  the  Respondent  Susanna  Dillon  was  entitled, 
as  personal  representative  of  John  Dillon,  to  the  several  sums  of  £800,  £552  15s.  2d., 
and  £1274  17s.  4d.,  with  interest  on  the  sum  of  £800  from  tlie  10th  of  May,  1810,' 
and  interest  on  the  sum  of  £552  15s.  2d.,  from  the  15th  of  July,  1790.  And  that 
the  Respondent  Susanna  Dillon  was  entitled,  as  such  pers^onal  representative  of  John 
Dillon,  to  the  sum  of  £1074  18s.  lid.,  in  the  report  of  Mr.  King,  of  the  2d  of  May, 
1815,  mentioned,  with  interest  thereon  from  the  date  of  the  report ;  and  it  was  further 
declared  and  decreed,  that  those  three  sums,  with  interest  as  aforesaid,  and  also  the 
sum  of  £1274  17s.  4d.,  were  charges  upon  the  purchase  money  of  the  lands  of  Kilbegley 
and  Ardnaelog,  [710]  then  remaining  in  tlie  bank  to  the  credit  of  this  cause,  etc. 

On  the  13th  of  December,  1826,  the  Appellants  presented  a  petition  to  the  Lord 
Chancellor,  praying  for  a  rehearing  of  the  cause  ;  and  the  same  was  accordingly 
reheard  on  the  23d  and  30th  of  November,  and  the  7th  and  13th  of  December,  1826  : 
whereupon  it  was  ordered  that  the  Appellants,  paying  to  the  Respondent  Susanna 
Dillon  such  costs  as  she  had  been  put  to  by  taking  out  the  report  of  the  6th  of  July, 
1824,  and  the  costs  subsequent  thereto,  togetlier  with  the  costs  of  that  rehearing, 
within  a  week  after  the  taxation  thereof,  it  should  be  referred  to  the  Master  to  review 
the  reports  of  the  18th  of  November,  1814,  the  2d  of  May,  1815,  and  the  6th  of  July, 
1824,  on  the  following  points  :  viz.,  first,  as  to  whether  the  Respondent  Su.sanna 
Dillon  obtained  credit  in  the  report  of  the  18th  of  November,  1814,  for  interest 
paid  to  tlie  trustees  of  Mable  Naghten  on  the  sum  of  £1300  from  November  1785 
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to  the  1st  of  May,  1788,  and  whether  she  was,  in  the  same  report,  debited  with  the 
rents  of  Kilbegley.  Ardnaelug,  and  Killeen,  during  that  period  ;  and  if  it  should  appear 
to  the  Master  that  she  was  debited  with  the  rents  of  the  lands,  and  credited  with  the 
interest  on  the  sum  of  £1.'5(I0  in  the  settled  account  of  July,  1790.  from  the  year  1785 
to  1788,  then  and  in  such  case  the  debit  for  the  rent  of  the  lands,  and  the  credit  for 
the  interest  from  1785  to  1788,  should  be  struck  out  of  the  debit  and  credit  side  of 
the  reports  of  the  18th  of  November,  1814,  and  the  '2d  of  May,  1815  :  secondly,  as 
to  whether  the  Respondent  Susanna  Dillon  obtained  a  double  credit  for  interest  on 
the  [711]  said  sum  of  £'800  from  November,  1790,  to  the  1st  of  January,  1793  ;  and. 
if  it  should  appear  that  she  had  obtained  such  double  credit,  that  the  Master  should 
sti'ike  it  out  and  rectify  the  reports  accordingly  :  and  it  was  ordered  that  the  Appellants 
should  take  such  reference  at  their  own  expense  ;  and  in  case  they  should  declines  to 
pay  the  costs  thereby  ordered,  as  the  terms  of  obtaining  such  review  of  the  reports, 
the  decree  of  the  12th  of  July,  1825,  should  stand  affirmed  with  costs,  to  be  paid  by 
the  Appellants  to  the  Respondent  Susanna  Dillon. 

The  appeal  was  against  the  orders  of  the  17th  of  July,  1813,  the  (Ith  of  March, 
1815,  the  21st  of  May,  181G.  the  12th  of  July.  1825,  and  the  13th  of  December,  1826. 

(15th  October.  1831.)  Lord  Lyndhurst. — This  cause  has  been  depending  now 
for  a  period  of  twenty-four  years  ;  it  has  been  the  subject  of  .six  decrees,  and  of  seven 
references  and  reports  of  the  Masters  in  Chancery  in  Ireland.  It  appears  to  me.  that 
it  is  time  that  this  extended  litigation  should  come  to  a  close. 

The  question  arises  out  of  some  complicated  accounts  and  transactions  ;  but  it 
resolves  itself  principally  into  three  main  points,  with  respect  to  three  items.  The  first 
item  is  a  sum  of  £552  and  a  fraction.  It  appears  that  an  account  was  settled  between 
John  Dillon,  whom  the  present  Respondent  represents,  and  the  children  of  James 
Edward  Dillon  :  upon  the  settlement  of  that  account,  the  sum  of  £552  and  a  fraction 
was  found  due  to  John  Dillon  ;  that  account  was  signed  by  the  children,  and  was 
afterwards,  in  the  [712]  course  of  this  suit,  submitted  to  the  Master.  The  Master 
made  it  the  basis  of  his  report.  That  report  being  made,  no  exception  was  taken 
to  it  ;  and  it  was  confirmed  upon  the  motion  of  the  Appellants  themselves.  It  appears 
to  me,  therefore,  too  late  to  enter  into  an  investigation  for  the  purpose  of  unravelling 
an  account  so  settled  and  allowed  under  such  circumstances. 

The  next  is  an  item  of  about  £1274.  That  sum  was  found  due  by  the  Master 
in  the  same  report  of  the  month  of  June,  1810.  It  was  a  sum  of  money  that  was 
taken  to  be  due  by  the  Master  in  respect  of  money  advanced  by  John  Dillon  as  trustee 
on  account  of  a  litigation  depending  with  respect  to  tlie  Kye  estate.  This  item  is  sub- 
ject to  the  same  observation  that  I  have  made  with  respect  to  the  former  item  ;  namely, 
that,  after  the  Master  had  made  his  report,  allowing  this  item,  no  exception  was 
taken  to  that  report  on  the  part  of  the  Appellant  :  and  the  Appellant  moved  and 
obtained  a  confirmation  of  that  report. 

The  third  item  is  a  sum  of  £1074.  which  was  the  balance  of  tlie  general  account 
found  due  by  the  Master  to  Susanna  Dillon,  the  representative  of  John  Dillon.  Tliat 
was  found  by  a  subsequent  report  of  the  Master,  dated  in  the  month  of  May,  1815  : 
no  exception  was  taken  to  that  report ;  and,  so  far  from  an  exceptioii  being  taken 
to  that  report,  that  report  was  also  confirmed  on  the  application  of  the  Appellants 
themselves.  After  this,  questions  arose  whether,  among  other  things,  these  sums 
did  not,  at  least  to  a  certain  extent,  consist  of  the  same  particulars.  The  case  accord- 
ingly went  back  again  to  the  Master  ;  and.  witliout  troubling  your  Lordships  with 
the  details  of  these  proceedings,  it  [713]  was  l)rought  on  upon  two  successive  occasions 
again  before  the  same  Master,  Mr.  King  ;  and  he  was  of  opinion,  that  the  conclu- 
sions he  had  originally  drawn  were  correct  ;  but,  before  the  business  was  finally  con- 
cluded, it  unfortunately  happened  that  Mr.  King  died  :  in  consequence  of  which, 
the  matter  went  before  his  successor.  Master  Connor.  He  went  through  the  whole 
matter  :  the  whole  affair  was  investigated  before  him  ;  and  he  came  to  the  same 
conclusion  which  his  predecessor  had  drawn.  Exceptions  were  filed  to  this  report ; 
and  the  whole  case  came  before  the  Court  on  the  exceptions  and  on  the  merits.  The 
Court,  on  that  occasion,  overruled  the  exceptions  ;  and  pronounced  its  decree,  I  think, 
in  the  year  1825.  Thus  the  matter  .stood.  The  decree  pronounced  in  the  month 
of  July,  1825,  (assuming  the  report  of  the  Master  to  be  correct ;  and,  upon  the  hearing 
of  this  cause,  no  case  was  made  out  against  it)  is,  I  think,  free  from  objection. 
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An  applicntion  was  mado  to  rehear  the  cause,  antl  permission  was  given  for  that 
purpose,  and  when  the  cause  came  on  upon  the  rehearing,  the  Appellant  was  desired 
to  specify  his  |)articiilar  objections  to  the  account  :  namely,  those  he  meant  to  insist 
upon.  That  specification  was  made,  and  in  182().  the  cause  came  on  for  hearing 
upon  those  specified  objections.  The  Court  overruled  several  of  the  objections  that 
were  so  specified  ;  hut,  in  a  spirit,  I  think,  of  extreme  indulgence,  upon  certain  con- 
ditions with  respect  to  costs,  allowed  the  cause  upon  certain  points  again  to  go  before 
the  Master.  The  Appellants,  however,  did  not  think  proper  to  comply  with  those 
conditions,  which  appear  to  me  [714]  reasonable  conditions  ;  and  not  having  com- 
plied with  them,  and  not  being  satisfied  with  the  order,  they  have  appealed  to  this 
House. 

Upon  hearing  this  case,  it  did  not  appear  to  me  that  any  ground  was  established 
for  impugning  any  part  of  this  order  ;  and  as  to  the  conditions  imposed  upon  the 
Appellant,  they  seem  to  me,  after  the  extensive  investigation,  and  after  tlie  various 
enquiries  these  questions  have  undergone,  to  be  just  and  reasonable  conditions,  and 
the  party  not  having  complied  with  those  conditions,  I  think  this  House  will  be  of 
opinion,  that  the  order  in  this  respect  ought  to  be  confirmed. 

The  petition  of  appeal  originally  coinphfined  of  this  order  only.  But  the  Ap- 
pellant submitted  to  the  appeal  committee,  that  some  of  the  prior  orders  were  so 
connected  with  the  order  in  question,  that  it  was  impossible  to  do  ju.stice  to  his  case 
without  extending  the  appeal  to  those  former  orders.  The  matter  was  discussed 
before  the  appeal  committee,  and  the  Appellants  were  allowed  to  amend  their  petition 
of  appeal,  and  to  embrace  in  that  appeal  the  former  orders,  and  among  the  rest,  the 
decree  of  the  Court  of  the  1  ith  of  July,  1825.  I  have  already  stated,  that  that  decree 
does  not  appear  to  me  liable  to  any  objection.  Under  these  circumstances,  the  motion 
I  should  humbly  propose  to  your  Lordships  is,  that  the  last  order  appealed  from, 
viz.  that  of  December,  1 8"2C,  be  affirmed,  and  that  the  appeal  be  dismissed  with  respect 
to  the  former  orders  to  which  the  petition  applies. 

Decree  affirmed,  and  appeal  dismissed  with  £100  costs. 


[715]  lEELAND. 

COURT  OF  CHANCERY. 


Jennings  Patrick  MacCabe, — ApjieUant ;  Catherine  Hussey,  Peter  Mac- 
Cabe,  and  Edward  MacCabe,  Administrator  of  Francis  MacCabe, — 
Respondents  [1831]. 

[Mews'  Dig.  i.  348  ;  vii.  225.     S.C.  2  Dow  &  CI.  440.     Distinguished  in  Banco  de 
Portugal  v.  Waddell,  1880,  5  A.  C.  170.] 

H.,  a  widow,  letting  lodgings  for  her  livelihood,  but  having  expectations  of 
considerable  property  which  would  devolve  to  her  upon  the  intestacy 
of  an  aunt,  who  was  in  a  state  of  imbecility,  induced  M..  who  was  lately 
called  to  the  Irish  Bar,  upon  a  promise  to  give  him  a  third  of  the  property 
when  realised,  to  assist  her  in  obtaining  a  commission  of  lunacy  against 
the  aunt,  and  getting  herself  appointed  committee  of  the  person  and  estate 
of  the  lunatic.  This  engagement,  so  far  as  related  to  the  division  of  the 
property,  was  embodied  in  a  deed,  dated  in  1818,  assigning  to  M.  one 
third  of  the  property  which  H.  should  become  entitled  to  on  the  death 
of  her  aunt.  M.  accordingly,  with  the  assistance  of  his  brothers,  of  whom 
one  was  a  physician  and  the  other  a  student  in  surgery,  aided  H.  in  attain- 
ing this  object,  and  counteracting  the  opposition  of  an  adverse  attorney, 
of  whose  influence  H.  had  great  dread.  In  his  co-operation  to  this  end, 
M.  incurred  much  expense,  and  suffered  loss  in  his  professional  and  other 
pursuits.  He  was  also  engaged  by  H.  to  reclaim  a  son  of  H.,  who  had  run 
away  from  school,  and  enlisted  in  the  army  as  a  private  soldier      This 
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son  was  placed  under  the  care  and  inspection  of  .M.,  Init  his  board,  etc. 
was  paid  for  by  H.  The  commission  having  been  obtained,  H.,  upon  the 
death  of  her  aunt,  sold  out  one  naoietj'  of  the  government  funds  which 
constituted  the  bulk  of  the  property,  and  paid  over  the  proceeds  to  M.; 
the  other  moiety  of  the  funds  was  afterwards  transferred  by  H.  to  M. 
The  whole  amount  transferred  was  £3.'',(J00  .'!  per  Onts.  and  £3000  p]ast 
India  Stock.  In  181  i),  shortly  after  [716]  the  date  of  the  transfer,  mutual 
releases  were  executed  between  H.  and  M.  In  1822,  H.  filed  a  bill  stating 
the  facts,  and  that  she  had  brought  an  action  against  M.  for  £21,538. 
being,  as  she  calculated,  the  proceeds  of  two  thirds  of  the  funds  transferred 
and  possessed  by  him,  and  praying  that  he  might  be  restrained  from 
setting  up  the  release  as  a  defence  to  the  action  ;  tha*  it  might  be  declared 
fraudulent  and  void,  and  delivered  up  to  be  cancelled.  M.,  by  his  answer 
setting  forth  services  he  had  performed  on  behalf  of  H.  stated  a  will  made 
by  H.  under  the  advice  of  her  solicitor,  and  various  promises  by  her  made 
by  parol  and  in  writing,  to  give  to  M.,  in  consideration  of  the  services, 
one  half  instead  of  one  third  of  the  property  to  which  she  should  become 
entitled  on  the  death  of  her  aunt ;  and  he  contended,  that  under  the 
subsequent  agreements  he  was  entitled  to  one  half  by  gift,  admitting 
that  he  was  a  trustee  for  H.  as  to  the  other  half  of  the  funds.  In  January, 
1823,  H.  filed  an  amended  bill,  making  the  brothers  parties  as  accom- 
plices in  the  fraud,  but  still  as  against  M.  praying  only  an  account,  and 
relief  as  to  two  thirds  of  the  funds,  submitting,  that  in  taking  the  account, 
a  liberal  remuneration  should  be  allowed  to  the  brothers.  In  December, 
1823,  H.  filed  a  bill,  said  to  be  in  the  nature  of  a  supplemental  bill,  praying 
that  the  deed  of  1818,  assigning  to  M.  one  third,  and  the  release,  might 
be  set  aside  and  cancelled,  and  that  he  might  account  for  all  the  funds 
transferred  and  monies  paid  to  him,  without  any  allowance  for  services; 
and  it  was  decreed  accordingly,  and  this  decree  affirmed  on  appeal. 

On  the  8th  of  June,  1822,  the  Respondent,  Catherine  Hussey,  filed  her  original 
bill  in  the  Court  of  Chancery  in  Ireland,  against  the  Appellant,  and  thereby,  among.st 
other  things,  stated  and  charged,  that  some  time  previous  to  October,  1813,  she 
became  acquainted  with  Appellant,  and  that  he  obtained  her  entire  confidence, 
and  that  she  entrusted  him  with  her  property  and  the  management  of  her  affairs  ; 
that  about  the  beginning  of  1819  she,  as  the  only  next  of  kin  and  personal  represent- 
[717]-ative  of  her  then  late  aunt,  Mary  Brewer,  who  died  intestate,  became  entitled 
to  the  personal  estate  of  her  said  aunt,  and,  amongst  others,  to  a  considerable  sum 
of  money  then  invested  in  the  public  funds  in  England,  that  is  to  say,  £33,690  8s.  4d. 
three  per  Cent.  Bank  of  England  Annuities,  and  £3000  East  India  Stock  :  that 
petitioner  had  persuaded  her,  previous  to  the  death  of  her  aunt,  to  execute  a  deed 
or  instrument  dated  the  first  of  May,  1818,  whereby  she  assigned,  or  agreed  to  give 
or  assign,  to  the  Appellant  one  third  of  the  property  to  which  she  should  become 
entitled  on  the  death  of  her  aunt,  and  that  after  the  death  of  Mrs.  Brewer,  the  Appel- 
lant induced  the  Respondent,  Catherine  Hussey,  to  sell  out  one  moiety  of  the  stock 
and  funds,  and  to  pay  over  the  produce  thereof  to  him,  and  to  transfer  to  him  the 
other  moiety  thereof,  he  claiming  to  be  entitled  to  one  third  of  the  stock  and  funds 
in  his  own  right  and  for  his  own  benefit  under  the  deed  or  instrument,  and  assuring 
her  that  he  would  hold  the  residue,  or  two  thirds  thereof,  for  her  use  and  benefit, 
and  dispose  thereof  as  she  should  direct.  The  bill  further  charged  that  the  Appellant, 
not  satisfied  with  one  third,  but  wishing  to  obtain  the  whole  of  the  properties  of  Mrs. 
Brewer,  a  short  time  afterwards,  under  pretence  of  settling  an  account  with  the 
Respondent,  on  foot  of  other  transactions  wholly  unconnected  with  the  two  thirds 
of  the  stocks  and  funds,  succeeded  in  causing  mutual  and  general  releases  to  be  exe- 
cuted between  them,  one  by  the  Appellant  to  Respondent,  Catherine  Hussey,  and  the 
other  by  her  to  Appellant,  both  dated  on  or  about  the  19th  of  May,  1819,  and  that 
the  Appellant  alleged  that  she  had  thereby  lost  all  [718]  right  and  title  to  demand 
from  him  the  proceeds  of  two  thirds  of  the  stock  and  funds  ;  that  slie  was  for  a  long 
time  ignorant  of  the  eft'ect  and  operation  of  the  release,  and  that,  having  found  it 
impossible  to  procure  any  satisfactory  account  from  the  Appellant  of  the  proceeds 
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of  the  two  thirds,  she  had  then  lately  caused  a  writ  to  be  issued  against  him  out  of 
the  Court  of  Common  Pleas  in  Ireland,  marked  for  the  sum  of  £"2 1,538  9s.  '2|d.  being 
the  sum  whicli.  as  she  calculated,  was  due  to  her  by  Appellant  out  of  the  proceeds 
of  the  two  thirds  of  the  fund,  and  that  Appellant  had  been  arrested  on  the  writ,  and 
was  then  in  custody  under  it. — That  she  had  filed  a  declaration  against  Appellant, 
and  that  he  meant  and  intended  to  ])lead  and  give  in  evidence  tlie  release  executed 
by  her,  in  bar  of  the  action.  The  bill  then  alleged  and  ehargcd  divers  matters 
in  impeachment  of  the  release  so  executed  by  her,  and  prayed,  among  other  things, 
that  the  Appellant  might  be  restrained  from  using  or  setting  up  the  release  in  bar 
or  defence  of  the  action,  and  tliat  the  release  might  be  declared  fraudulent  and  void, 
and  delivered  up  to  be  cancelled. 

On  the  22d  of  .Tuly,  1822,  the  Appellant  filed  his  answer  to  the  original  bill,  and 
thereby  set  forth  divers  essential  services  which  he  had  rendered  and  caused  to  be 
rendered  to  said  Kespondent,  Catherine  Hussey,  and  that  she  had  in  gratitude  for 
same  promised  to  confer  on  him,  not  one  third,  but  one  half  of  all  the  property  which 
she  might  become  entitled  to  on  the  death  of  Mrs.  Brewer  ;  and  set  forth  the  circum- 
stances attending  the  execution  of  the  deed  or  instrument  of  May,  1818,  and  set  forth 
that  Respondent,  Catherine  Hussey,  by  a  writing  dated  27th  October,  1818,  [719] 
declared  her  intentions  that  her  said  aunt's  property  should  be  equally  divided  between 
her  and  Appellant  ;  and  that  by  a  writing  dated  at  I'aris,  2d  of  February,  1819,  after 
the  death  of  said  Mrs.  Brewer,  she  confirmed  the  grant  of  one  half  thereof  to  Appellant, 
as  she  did  also  by  a  will,  prepared  at  her  instance  by  her  then  solicitor,  Richard  Rudd, 
since  deceased,  and  copied  and  signed  by  her  ;  that  the  Appellant  had  delivered  up 
to  her  the  deed  or  instrument  of  May,  1818,  previous  to  her  transferring  to  him  the 
moiety  of  the  stock  and  funds,  and  previous  to  her  sale  of  the  other  moiety  thereof  ; 
that  she  was  a  free  agent,  and  not  under  controul  or  influence  in  making  the  transfer, 
and  Appellant  insisted  on  his  right  to  the  moiety  as  the  free  gift  of  the  Respondent, 
Catherine,  and  admitted  that  he  was  a  trustee  for  her,  so  far  as  the  proceeds  of  the 
sale  of  the  other  moiety  of  the  stock  and  funds  had  come  to  his  hands  ;  and  by  his 
answer  he  set  forth  an  account  of  the  last-mentioned  moiety,  and  admitted  a  balance 
in  his  hands  on  foot  thereof,  amounting,  after  disbursements  which  he  was  entitled 
to  take  credit  for  thereout,  to  £7849  9s.  Id.  ;  but  by  a  voluntary  agreement  of  the 
Appellant  to  pay  part  of  the  Respondent  Catherine's  debts,  incurred  about  Mrs. 
Brewer's  affairs,  such  balance  was  increased  to  £8178,  and  in  proof  thereof  and  in 
support  of  such  credits,  the  Appellant  referred  to  certain  letters  written  to  him  by 
the  Respondent  Catherine,  and  other  written  documents  ;  and  the  Appellant  denied 
that  the  releases  were  procured  by  the  means  in  the  bill  charged,  and  said  that  they 
were  intended  to  apply  to  the  transfers  of  the  moiety,  and  to  certain  other  money  trans- 
actions which  had  previously  to  the  [720]  transfer  taken  place  between  the  Appellant 
and  the  Respondent  Catherine  ;  that  Rudd  knew  of  the  transfer  at  the  time  when 
he  prepared  the  releases,  and  that  the  execution  of  the  releases  was  the  voluntary- 
act  of  the  Respondent  Catherine,  under  the  advice  of  Rudd.  By  the  answers  the 
Appellant  further  stated,  that  he  had,  out  of  the  balance  of  £8178  (with  respect  to 
which  balance  he  admitted  himself  to  be  a  trustee  for  the  Respondent  Catherine  as 
aforesaid),  remitted  to  or  paid  for  the  Respondent  Catherine  £101:0,  and  offered  to 
account  with  and  procure  for  her  the  last-mentioned  monies  with  interest  ;  and  he 
declared  that  he  would  rely  on  the  release  as  a  bar  to  the  action  :  and  Appellant, 
further,  by  his  answer  stated,  that  the  Appellant's  two  brothers,  Dr.  Peter  MacCabe 
and  Francis  MacCabe,  had  rendered  the  Respondent  Catherine  great  services,  and  that 
it  had  been  agreed  to  compensate  them  with  a  sum  of  £3000  each,  the  Appellant  to 
pay  Peter,  and  the  Respondent,  Catherine,  to  pay  Francis  ;  and  that  out  of  the  part 
of  the  proceeds  of  Catherine's  moiety  of  the  stock  and  funds  which  came  to  Apjiel- 
lant's  hands,  and  of  which  he  was  trustee  for  said  t'atherine,  he  was  entitled  to  credit 
for  the  sum  of  £.'500()  for  said  Francis. 

On  the  7th  <ii  .lanuary,  182.'1,  the  Respondent  Catherine  filed  an  amended  bill 
and  made  the  Respondents  Peter  MaeCabe  and  Francis  MacCabe  parties,  defendants 
thereto  ;  and  by  the  amended  bill  charged  a  variety  of  matters  impeaching  the  deed 
or  instrument  of  May,  1818,  and  also  chargeil  that  Peter  and  Francis  were  accom- 
plices with  the  Appellant  in  divers  frauds,  by  the  amended  bill  charged  to  have  been 
practised  by  [721]  her  to  procure  the  deed  or  instrument,  and  to  induce  her  to  make 
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the  transfer  to  the  Appellant,  and  to  place  the  proceeds  thereof  in  his  hands.  J5y 
the  amended  bill  it  was  prayed  that  the  deed  of  1818  might  be  declared  fraudulent 
and  void,  and  set  aside,  and  that  an  account  might  be  taken  of  two  thirds  of  the 
stock  and  funds  transferred  to  the  Appellant,  and  that  the  Appellant  should  pay 
the  same  with  interest  to  her  ;  and  that  in  case  Appellant  should  by  his  answer  insist 
that  the  stock  and  funds  so  transferred  to  him  were,  as  to  the  whole  thereof,  a  gift, 
that  he  might  be  declared  to  have  obtained  such  gift  by  fraud  and  undue  influence, 
and  that  an  account  might  be  taken  of  the  whole  proceeds  of  tlie  moiety,  and  whether 
the  same,  or  any  part  thereof,  had  been  paid  to  Francis  MacCabe,  or  the  Respondent 
Peter  MacCabe,  and  how  much  the  Appellant  had  retained ;  and  that  the  sum  due 
on  such  accounts  should  be  repaid  to  her  by  such  of  the  defendants  as  shoidd  be  bound 
to  do  so,  and  that  a  writ  of  Ne  Exeat  Regno  might  issue  against  the  Appellant,  marked 
for  the  sum  of  £"20,340  British,  being,  as  by  the  amended  bill  alleged,  the  value  at 
the  price  of  the  day  of  two  thirds  of  the  stock  and  funds  so  transferred,  and  of  the 
proceeds  of  the  stock  and  funds  so  sold  out,  and  handed  to  the  Appellant,  and  that 
the  bill  might  be  deemed  a  bill  in  aid  of  the  action,  and  that  the  release  might  be  set 
aside,  and  the  Apj>ellant  decreed  not  to  set  up  the  same  on  tlie  trial  of  the  action  : 
and  the  Respondent,  Catherine  Hussey,  by  her  amended  bill,  submitted  that,  in  the 
taking  of  the  accounts  thereby  prayed,  the  Respondents,  Peter  and  Francis  MacCabe, 
should  be  allowed  such  sums  as  they  should  respectively  be  found  [722]  entitled  to, 
and  as  should  be  an  adequate  and  liberal  remuneration  to  them  for  their  respective 
services  ;  and  that  an  account  might  be  taken  of  all  sum  and  sums  of  money,  the 
proceeds  of  the  stock  which  had  been  her's,  and  which  came  to  the  hands  of  Francis, 
and  the  Respondent  Peter  MacCabe,  and  when  and  from  whom,  and  under  what 
circumstances. 

On  the  8th  of  May,*  1823,  the  Appellant  filed  his  answer  to  the  amended  bill,  and 
thereby  denied  all  the  frauds  by  the  amended  bill  charged,  and  set  forth  the  services 
rendered  to  the  Respondent  by  him  and  his  brothers  ;  and  that  he  had  secured  or 
satisfied  the  sum  of  £3000  to  Francis  MacCabe.  Francis  MacCabe  filed  his  answer 
to  the  amended  bill  on  or  about  the  25th  of  June,  in  the  year  1823,  and  thereby  also 
denied  the  alleged  frauds,  and  set  forth  that  the  Respondent  had  informed  him  that 
she  had  desired  the  Appellant  to  give  him  or  lay  out  to  his  use  £3000  as  a  compensation 
for  his  services;  and  that  the  Appellant  had,  on  the  18th  of  May,  1819,  given  him 
a  written  engagement  to  pay  him  that  sum,  and  that  Appellant  had  agreed  to  pay 
him  £200  a  year  as  long  as  that  sum  should  remain  in  the  Appellant's  hands,  and 
had  paid  that  annual  sum  accordingly. 

The  Respondent  Catherine  not  having  proceeded  in  her  action,  by  order  of  the 
Court  of  Common  Pleas  in  Ireland,  made  on  the  motion  of  the  Appellant, — It  was 
ordered  that  the  Appellant  should  be  discharged  out  of  custody,  on  the  terms  of  his 
paying  to  the  solicitor  of  the  Respondent  Catherine  Hussey  the  sum  of  £8000,  and 
lodging  with  a  tru.stee  an  additional  sum  of  £2.000,  to  abide  the  taking  of  an  account 
in  the  order  mentioned,  which  [723]  order  the  Appellant  complied  with,  and  was 
accordingly  discharged  from  custody,  on  the  10th  of  May,  1823. 

On  the  3d  of  December,  1823,  the  Respondent  filed  a  further  bill  in  nature  of  a 
supplemental  bill,  and  thereby,  among  othei-  things,  prayed  to  set  aside  the  deed 
of  gift  of  May,  1818,  and  the  release  of  May,  1819,  and  that  an  account  might  be  taken 
of  the  stock,  securities,  and  monies  of  the  Respondent  Catherine,  assigned,  transferred, 
and  paid  by  her  to  the  Appellant  at  the  times,  on  the  occasions,  and  in  the  manner 
in  the  original  and  amended  bills  mentioned  ;  and  that  such  of  said  defendants  as 
should  appear  to  have  received  the  same,  or  any  part  thereof,  might  be  decreed  to 
refund  the  same  to  her  :  to  which  supplemental  bill  the  Appellant  filed  his  answer 
on  the  18th  of  December,  and  afterwards,  on  the  2Gth  of  May,  1824,  filed  a  further 
answer  thereto;  and  on  the  8th  day  of  February,  1824,  the  Respondent  Catherine 
Hussey,  filed  an  amended  .supplemental  bill  to  which  Appellant  filed  his  answer  on 
tlie  9th  of  May,  1S2.5  ;  and  on  the  same  day  Francis  filed  his  answer  thereto.  The 
Respondent,  Peter  MacCabe,  who  had  been  absent  from  Ireland,  filed  his  answer 
in  the  cause  on  the  20th  of  May,  1826,  and  thereby  denied  all  the  frauds  by  the 
Respondent  Catherine  alledged,  and  also  stated  the  general  nature  of  the  services 
performed  by  him  for  the  Respondent,  Catherine  Hussey,  and  his  loss  of  time  and 
prejudice  to  his  private  afl'airs  and  to  liis  prospects  in  life,  which  had  resulted  from 
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his  attetuliiig  to  her  :  ;ind  that  he  never  received  any  c()uij)eiisatioii  tor  the  same, 
and  that  he  had  not  any  interest  in  the  subject-matter  of  the  suit,  and  [724]  by  his 
answer  disclaimed  and  rehnquished  all  interest  in  the  sum  of  £3000  in  Respondent's 
supplemental  bill  mentioned.  Issue  was  joined  in  the  suit,  and  witnesses  examined 
on  the  part  of  the  Respondent,  Catherine  Hussey,  and  of  the  Appellant,  and  also  on 
the  part  of  Francis  MacCabe ;  but  no  witnesses  were  examined  on  the  part  of  Peter 
MacCabe,  and  he  was  examined  on  the  part  of  the  Appellant,  to  disprove  the  allega- 
tions of  the  bill  and  support  the  averments  of  the  answer.  The  cause  was  heard 
in  May,  1827,  and  the  depositions  of  Peter  MacCabe  were  ofl'ered  in  evidence  on 
part  of  Appellant,  but  were  rejected. 

On  the  18th  of  June,  1827,  a  decree  was  pronounced,  whereby  it  was  declared 
that  the  deed  of  the  9th  of  May,  1818,  and  also  the  release  of  the  15th  of  May,  1819, 
were  respectively  obtained  by  the  Appellant  by  undue  influence  and  imposition  on 
the  Respondent,  Catherine  Hussey  ;  and  it  was  ordered  and  decreed  that  the  same 
should  be  set  aside  ;  and  that  the  transfers  made  by  the  Respondent,  Catherine  Hussey, 
to  the  Appellant,  on  the  8th  and  12th  days  of  May,  1819,  of  one  moiety  of  the  stock 
and  funds  in  the  pleadings,  were  obtained  by  the  Appellant  from  the  Respondent 
by  undue  influence  and  imposition  ;  and  that  the  same  should  be  set  aside  :  and 
by  the  decree  it  was  further  ordered,  that  the  Master,  in  the  account  after  directed, 
should  charge  the  Appellant  with  the  sum  of  £19,741  10s.,  the  produce  of  the  moiety 
of  the  stock  transferred  together  with  legal  interest  thereon,  from  the  dates  of  the 
respective  sales  of  the  stocks  by  the  Appellant,  until  jiaid  ;  and  it  was  referred  to 
the  Master  to  take  an  account  of  the  stock  and  funds  so  transferred  and  paid  to  the 
Appellant. 

[725]  Francis  MacCabe,  after  tlie  making  up  of  the  decree,  died  intestate,  and 
Edward  MacCabe,  having  taken  out  administration  to  him,  the  Respondent,  Catherine 
Hussey,  on  the  -Ith  of  March,  1828,  filed  a  bill  of  revivor,  and  the  cause  was  revived 
against  Edward  MacCabe  as  atlministratoi'. 

The  Master,  by  his  report,  found,  that  on  the  8th  of  May,  1819,  the  Respondent 
transferred  to  the  Appellant  £16,800  3  per  Cent.  Annuities,  equal  in  value  to  £12,020 
7s.  6d.  sterling,  which,  with  £6060  Is.  8d.  interest  thereon  to  the  time  aforesaid, 
he  found  to  be  due  to  Respondent  by  Appellant ;  he  further  found,  that  on  the  8th  of 
May,  1819,  the  Respondent  transferred  to  the  Appellant  £5000  4  per  Cent.  Annuities, 
equal  in  value  to  £4474  17s.  6d.  sterling,  which,  with  £2256  2s.  interest  thereon, 
he  found  to  be  due  to  the  Respondent  by  the  Appellant  :  that  on  the  12th  of  May, 
1819,  the  Respondent  transferred  to  the  Appellant  the  sum  of  £1500  East  India 
Stock,  equal  in  value  to  £3250  5s.  sterling,  which,  with  £1625  2s.  6d.  interest  thereon 
to  the  time  aforesaid,  he  found  to  be  due  to  Respondent,  Catherine  Hussey,  by  the 
Appellant ;  that  on  the  14th  of  May,  1819,  the  Appellant  received  from  the  Respondent, 
Catherine  Hussey,  the  proceeds  of  the  other  moiety  of  the  3  per  Cent.  Stock,  4  per  Cent. 
Stock,  and  East  India,  amounting  to  £17,530  stock,  equal  in  value  to  £19,751  17s.  lOd. ; 
whereout  he  paid  to  the  Respondent  Catherine  Hussey 's  Bankers,  £5000  for  the  pur- 
chase of  8958  francs  60  cents  French  Rentes,  leaving  a  balance  in  his  hands  of  £14,751 
17s.  lOd.,  which,  with  interest  to  the  [726]  15th  day  of  May,  1823,  amounted  to  the 
sum  of  £17,702  5s.  4d.,  which  sum  he  found  due  on  that  day  ;  and  that  out  of  that 
sum  of  £17.702  5s.  4d.  the  Appellant  paid  the  Respondent,  Catherine  Hussey,  the 
sum  of  £8532  17s.  4d.,  leaving  a  balance  of  £9169  8s.  due  by  the  Appellant  to  the 
Respondent,  Catherine  Hussey ;  together  with  the  sum  of  £2789  Os.  6d.  for  interest 
on  that  balance,  from  the  15th  of  May,  1823,  to  the  time  of  making  the  report ; 
and  that  there  was  due  to  Catherine  Hussey  £769  3s.  6d.  for  her  taxed  costs  ;  and 
that  the  Appellant  was  entitled  to  credit  for  £5662  15s.  6d.,  for  various  sums  of  money 
paid  to  the  Respondent,  Catherine  Hussey,  or  for  her  use,  together  with  interest 
thereon  from  the  respective  periods  of  payment  to  tlie  da}'  of  signing  tlie  report  ;  he 
further  found  that  there  was  due  to  the  Respondent,  Catherine  Hussey,  by  Appellant, 
f<ir  principal  and  interest  and  costs,  the  sum  of  £44,115  17s.  5d.  ;  and  that  £3600, 
late  currency,  part  of  the  said  sum  of  £44, 115  1 7s.  5d.,  had  been  laid  out  by  the  Appel- 
lant in  the  purchase  of  a  judgment  debt,  for  the  principal  sum  of  £3600,  afl'ecting  the 
estates  of  Walter  Nangle,  Esq..  and  then  vested  in  Frederick  Manning  in  trust  for 
the  Appellant ;  and  that  some  time  in  the  year  1819,  the  A])pellant  jiaid  to  Francis 
MacCabe,  £3000,  with  which  sum  two  annuities  had  been  purchased,  charged  upon 
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the  estates  therein  mentioned  ;  and  that  Francis  or  Edward  MacCabe,  his  Adtninistra- 
tor,  was  indebted  to  the  Respondent,  Catherine  Hussey,  for  principal,  interest,  and 
costs,  the  sum  of  £4719  4s.  4d. 

Three  exceptions  to  the  report  were  taken  on  the  part  of  the  Appellant. 

[727]  The  exceptions  were, — 

First, — That  the  Master  had  charged  the  Appellant,  in  the  account  taken  by  him 
under  the  decree,  with  the  several  sums  of  money  and  funds  in  the  schedule  to  the 
exceptions  particularly  mentioned  ;  notwithstanding,  it  appeared  upon  the  evidence 
laid  before  the  Master,  that  the  Appellant  had  repaid  or  refunded  the  same-  to  the 
Respondent,  Catherine  Hussey  ;  and  that  the  Master  had  no  authority  under  the 
decree  to  enquire  into  any  subsequent  disposition  of  those  funds  by  the  Respondent. 

Secondly, — That  the  Master  had  no  authority  to  enquire  into  the  purchase  of  the 
judgment  debt  mentioned  in  the  report ;  and  if  so,  that  there  was  not  evidence  before 
him  to  warrant  the  report  in  that  respect. 

Thirdly, — That  the  Master  had  not  authority  to  enquire  into  the  purchase  of  the 
annuities  ;  and  if  so,  that  there  was  not  evidence  before  him  to  warrant  the  report 
on  that  point. 

The  cause  was  heard  upon  the  report,  exceptions,  and  merits,  on  the  1 1th  of  August, 
1829  ;  when  the  exceptions  were  overruled,  and  the  report  confirmed.  It  was  decreed, 
that  Catherine  Hussey  was  entitled  to  elect  to  take  the  judgment  in  part  satisfaction 
of  the  balance  of  £44,115  17s.  5d.,  reported  to  be  due  to  her  from  the  Appellant  :  and, 
that  she  was  entitled  to  a  specific  lien  for  the  sum  of  £3000,  invested  in  the  purchase 
of  annuities,  in  further  part  satisfaction  of  the  sum  of  £44,115  17s.  5d.  ;  and  that 
the  Master  should  take  the  necessary  accounts,  and  ascertain  the  balance  due  to  the 
Respondent,  Catherine  Hussey,  after  allowing  to  the  Appellant  the  sums  so  [728] 
invested,  as  aforesaid,  in  reduction  of  the  sum  of  £44,115  17s.  5d.  :  and  it  was 
further  decreed,  that  the  Appellant,  Jennings  Patrick  MacCabe,  should,  in  one  month 
after  making  the  report,  pay  to  Catherine  Hussey,  or  to  her  attorney,  what  should 
be  found  due  thereon,  together  with  the  subsequent  costs  of  «uit,  etc. 

The  appeal  was  against  the  decree  of  the  18th  of  June,  1827,  and  the  report  made 
thereon,  and  the  decree  of  the  llth  August,  1829,  confirming  the  report,  and  over- 
ruling the  Appellant's  exceptions  thereto. 

The  Lord  Chancellor. — Upon  the  facts  of  this  case  a  jury  would  not  hesitate  in 
finding  a  verdict  for  the  Respondent,  Mrs.  Hussey.  That  the  Appellant  should  quit 
his  profession  to  attend  upon  her  is  singular  and  suspicious.  There  is  no  relation- 
ship between  them,  and  yet  she  is  addressed  by  him  as  his  "  dearest  aunt,"  and  he 
is  "  her  dearest  nephew."  The  unbounded  confidence  and  liberality  of  Mrs.  Hussey 
seem  to  be  founded  in  the  merits  of  the  Appellant  in  reclaiming  her  son,  a  wild  young 
man,  who  was  converted  by  the  Appellant,  as  it  is  alleged,  and  made  a  respectable 
man.  But  it  is  to  be  observed  that  the  conduct  of  this  son  is  exaggerated  and  mis- 
represented. In  this  respect  the  case  resembles  that  of  Huguenin  r.  Bazeley,*  where 
the  conduct  of  the  plaintiff's  solicitor  was  misrepresented  by  the  defendant,  for  the 
purpose  of  getting  into  his  hands  the  management  of  her  affairs.  The  evidence  of 
Peter  MacCabe,  in  this  instance,  was  properly  rejected  :  but,  independently  of  that 
evidence,  there  is  proof  enough  [729]  to  support  the  judgment.  The  transfer,  by 
the  Appellant,  of  the  stock  from  the  name  of  Mrs.  Hussey  into  his  own  is,  of  itself, 
almost  conclusive  as  to  the  character  of  the  transaction. 

It  is  argued  that,  if  the  evidence  was  improperly  rejected,  the  case  ought  to  be 
remitted,  and  the  question  reconsidered  upon  that  evidence,  with  a  view  to  the  judg- 
ment. But  the  rejected  evidence  may  surely  be  considered  with  this  view,  viz.  in 
order  to  see  whether,  if  it  were  admitted,  it  would  affect  the  opinion  of  the  House 
in  forming  their  judgment. 

This  is  the  habit  of  the  House,  sitting  as  a  court  of  equity  :  upon  questions  arising 
in  courts  of  law.  the  rule  may  be  different,  because  the  Court  does  not  judge  as  to 
facts  in  issue,  and,  therefore,  cannot  try  what  effect  any  matter  of  evidence,  if  admitted, 
might  produce  upon  the  minds  of  a  jury.  But  courts  of  equity  are  judges  of  the 
fact  as  well  as  the  law  :  and  even  courts  of  law,  upon  application  for  new  trials,  where 

*  14  Ves.  272. 
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the  rejected  evidence  is  obviously  immaterial, exercise  a  disci-etion  to  refuse  new  trials, 
upon  the  ground  that  it  would  be  useless. 

I  submit  to  your  Lordships,  and  move  that  the  judgment  should  be  affirmed  : 
but,  under  the  circumstances,  without  costs. 

Decree  affirmed. 


[730]  Henry  Harkis,  Esq., — Ajipellant ;  Charles  Kemble,  John  Saltern 
WiLLETT,  John  Forbe.s,  Francis  Const,  William  Harrison,  and  James 
Trotter,  Esqrs., — Respondents  [1831]. 

[Mews'  Dig.  vii.   169.      S.C.  2  Dow  &  01.  463;  and,  in  Courts  below,  I  Sim.   Ill  ; 
.5  L.  J.  (O.S.)  Ch.  131 ;  7  L.  J.  (O.S.)  Ch.  79.] 

H.  and  K.  VV.  and  F.  being  entitled  respectively  to  shares  in  a  theatre,  by 
agreement  between  them,  in  1822,  the  theatre  was  let  to  K.  W.  and  F. 
for  a  term  of  ten  years,  at  a  rent  of  £12,000.  C,  who  had  also  a  share 
in  the  theatre,  was  not  a  party  to  this  agreement.  In  1823,  C.  filed  a 
bill  against  H.  and  K.  W.  and  F.,  stating  a  deed  made  in  1812,  between 
the  then  shareholders  of  the  theatre,  by  which  they  contracted  with  each 
other  that  the  funds  of  the  theatre  should  be  applied  in  payment  of  debts, 
of  which  some  remained  unsatisfied,  and  that  the  funds  were  now  applied 
contrary  to  the  provisions  of  this  deed  ;  upon  this  bill,  a  receiver  was 
appointed,  by  order,  in  1824.  This  deed  appeared  to  have  been  acted 
upon  for  a  year  or  two,  but  not  afterwards.  As  soon  as  the  receiver  had 
been  appointed,  K.  W.  and  F.  gave  notice  to  determine  the  agreement 
of  1822,  upon  the  ground  of  the  appointment  of  the  receiver,  and  that 
they  had  no  notice  of  the  deed  of  1812,  although  they  claimed  under 
jiarties  to  that  deed. 

Upon  this  notice,  H.  filed  a  bill  against  K.  W.  and  F.,  and  also  against  C,  upon 
the  ground  of  acquiescence,  to  compel  performance  of  the  agreement. 
Held,  upon  appeal,  that  a  court  of  equity  ought  not  to  compel  specific 
performance  of  the  agreement,  because  false  or  erroneous  representations 
as  to  the  profits  of  the  theatre  had  been  made  by  H.,  with  a  view  to  fixing 
the  terms  of  the  rent,  and  also  as  to  the  terms  on  which  a  box  had  been 
let,  although  the  Defendants  had  access  to  the  books  of  account,  from 
which  the  real  state  of  the  profits  might  be  ascertained,  and  had  been 
two  years  in  possession  under  the  agreement,  and  made  alterations  in 
the  theatre  and  the  management  of  it,  by  which,  as  the  Plaintiff  contended, 
his  interest  was  affected. 

In  the  month  of  March,  1822,  the  Appellant,  who  was  Plaintiff  in  the  suit  which 
was  the  subject  of  this  appeal,  was  entitled  to  fourteen  twenty-fourth  shares  of  the 
property  of  Covent  Garden  [731]  Theatre.  The  Respondents,  Kemble,  Willett,  and 
Forbes,  who  were  Defendants,  were  then  entitled  together  to  seven  twenty-fourth 
shares,  and  Mr.  Const,  another  Defendant,  was  then  entitled  for  life  to  the  remaining 
three  twenty-fourth  shares  ;  and  the  reversion  of  these  three  twenty-fourths  was 
then  vested  in  persons  claiming  under  the  will  of  Mrs.  Martindale,  to  whom  the 
Defendant  Const  was  executor.  On  the  11th  of  March,  1822,  the  Plaintiff  and  the 
Defendants,  Kemble,  Willett,  and  Forbes,  entered  into  the  agreement  which  was 
the  subject  of  the  suit  out  of  which  the  appeal  arose.  The  effect  of  this  agreement 
was,  that  the  Defendants,  Kemble,  Willett,  and  Forbes,  as  between  themselves  and 
the  Plaintiff,  should  be  considered  as  the  lessees  of  the  theatre  for  a  term  of  ten  years, 
to  be  computed  retrospectively  from  the  1st  of  August,  1821,  at  a  rent  of  £12,000 
which  would,  in  effect,  be  to  give  the  Plaintiff,  during  that  term,  by  way  of  rent  for 
his  shares,  the  annual  sum  of  £7000.  But  there  being  at  this  time  a  very  heavy 
debt  upon  the  theatre,  amounting  to  between  £60,000  or  £70,000,  it  was  agreed 
that  no  part  of  this  rent  should  be  paid  to  the  Plaintiff  until  that  debt  was  discharged  ; 
and  that  the  whole  profits  of  the  theatre  should,  in  the  mean  time,  be  applied  in  the 
reduction  of  the  rent.  The  l'lnir\tiff  appears  to  have  had  nn  other  property  at  com- 
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mand  than  his  interest  in  this  theatre  ;  and,  in  order  to  provide  an  income  for  his 
subsistence  until  the  debt  was  paid  off,  it  was  agreed  that  he  should  receive  from  a 
Mr.  Rodwell  and  a  Mr.  Boclisa  certain  annual  rents,  paid  by  them  to  the  proprietors 
of  the  theatre  for  the  use  of  the  fruit  [732]  rooms,  and  for  the  hire  of  the  theatre 
for  the  performance  of  Oratorios  :  and  that  the  Plaintiff  should  also  receive  an  annual 
sum  of  £240,  which  was  stated  to  be  payable  by  Sir  Edmund  Antrobus  as  the  rent 
of  a  private  box  for  alternate  weeks.  The  sums  thus  received  by  Mr.  Harris  were 
computed  to  amount  together  to  f  13G0  a  year,  and  were  to  bo  received  by  him  in 
the  nature  of  a  loan  ;  and,  when  the  debts  should  be  discharged,  the  Plaintiff  was 
to  account  for  these  sums  upon  that  principle. 

Mr.  Harris  the  elder,  the  Plaintifl''s  father,  who  was  proprietor  of  one  half  of  the 
theatre,  and  who  died  in  October,  1820,  had  been  for  many  years  the  manager  of 
the  theatre,  at  a  salary  of  £1000  a  year  :  and  he  was  succeeded  in  his  property  in  the 
theatre  and  in  the  management  by  the  Plaintiff',  who,  having  been  educated  for  the 
bar,  had  quitted  his  profession,  and  had  for  twelve  years  assisted  his  father  in  the 
affairs  of  the  theatre.  The  Defendants  Kemble,  Willett,  and  Forbes,  being  dissatisfied 
with  the  Plaintifl''s  management,  and  desirous  of  saving  the  salary  of  £1000  which 
was  paid  to  him  in  that  respect,  entered  into  this  agreement  with  the  Plaintiff,  for 
the  purpose  of  obtaining  the  management  of  the  theatre  to  themselves.  They  first 
proposed  that  the  rent  should  be  determined  annually  by  the  actual  profit  of  the 
theatre.  But  the  Plaintiff',  protesting  against  that  principle,  required  that  the  rent 
should  be  computed  at  £15,000,  and  afterwards  ofl'ered  himself  to  become  the  lessee 
at  a  rent  of  £13,500  a  year.  The  Defendants  by  their  answer,  said  that  they  re- 
fused this  offer,  because  they  questioned  the  responsibility  of  the  Plaintiff',  and  con- 
sidered the  offer  as  a  mere  artifice  of  treaty  ;  and,  afterwards,  ultimately  they  [733] 
agreed  to  become  lessees  of  the  theatre  at  a  computed  rent  of  £12,000  a  year.  The 
Defendants  expecting  that  Mr.  Const,  as  the  proprietor  of  one  eighth  of  the  theatre 
for  his  life,  would  have  concurred  in  the  intended  lease,  the  name  of  Mr.  Const,  as 
a  party,  was  originally  introduced  into  the  draft  of  the  agreement.  This  expectation 
was,  however,  disappointed  ;  and  the  agreement  was  executed  by  the  Plaintiff,  and 
the  Defendants  Kemble,  Willett,  and  Forbes,  without  Mr.  Gon.st  being  a  party. 

Immediately  after  the  execution  of  the  agreement,  the  Plaintiff  retired  from 
the  theatre,  and  the  management  was  assumed  by  the  Defendants  Kemble,  Willett, 
and  Forbes.  In  this  management  they  continued  when  Mr.  Const  filed  his  bill  in 
the  Court  of  Chancery,  on  the  15th  of  April,  1823,  against  the  Plaintiff'  and  the 
Defendants  Kemble,  Willett,  and  Forbes,  thereby  stating  a  certain  deed,  bearing 
date  the  9th  of  March,  1812,  by  which  the  then  proprietors  of  the  theatre  contracted 
with  each  other,  that  the  funds  of  the  theatre  should  be  applied  in  payment  of  certain 
specified  debts  until  the  whole  thereof  were  satisfied,  and  stating  further  that  some 
of  such  debts  remained  undischarged,  and  that  the  funds  of  the  theatre  were  now 
applied  contrary  to  the  provisions  of  the  deed  of  1812  ;  and  praying,  therefore,  that 
effect  might  be  given  to  the  deed  of  1812,  and,  for  that  purpose,  that  a  receiver  of 
the  profits  of  the  theatre  might  be  appointed. 

In  this  suit  an  order  was  made  by  the  Lord  Chancellor  for  the  appointment  of 
a  receiver,  on  the  19th  of  February,  1824  ;  and,  four  days  afterwards,  the  Defend- 
ants Kemble,  Willett,  and  Forbes,  caused  [734]  a  letter  to  be  written  to  the  Plaintiff', 
with  notice  that  they  altogether  repudiated  the  agreement  made  with  the  Plaintiff' 
in  March,  1822,  w-hereby  they  were  to  become  lessees  of  the  theatre,  stating  as  a  reason 
the  appointment  of  a  receiver  in  Mr.  Const's  suit,  under  the  deed  of  1812,  and  alleging 
that  the  Plaintiff'  was  a  party  to  that  deed,  but  that  they  the  Defendants  Kemble, 
Willett,  and  Forbes,  had,  at  the  time  of  the  agreement  with  the  Plaintiff,  no  notice 
of  its  existence.  The  parties  to  that  deed  of  1812  were  Mr.  Harris  the  father,  who 
was  then  possessed  of  one  half,  or  twelve  twenty-fourths  of  the  theatre  ;  the  Plaintiff 
Harris,  then  possessed  of  two  twenty-fourths  ;  the  late  Mr.  John  Philip  Kemble, 
then  possessed  of  four  twenty-fourths ;  the  late  Mr.  White,  then  possessed  of  three 
twenty-fourths  ;  and  the  late  Mrs.  Martindale,  then  also  possessed  of  three  twenty- 
fourths.  Tlie  deed  of  1812  appeared  to  have  been  acted  upon  for  a  year  or  two  only, 
and,  at  the  time  of  the  appointment  of  a  receiver,  there  remained  un]inid,  of  the  debts 
intended  to  be  ]irovided  for  by  that  deed,  a  sum  under  £10,000. 

In  the  month  of  August,   1813,  tlie  Defendants  Willett  and   Koibcs.  wlui  bad 
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married  two  daughters  of  Mr.  White,  became  entitled  to  the  three  twenty-fourths, 
which,  in  1812,  had  belonged  to  him  :  and,  in  the  month  of  November,  1820,  the 
Defendant  Kemble  became  entitled  to  the  four  twenty-fourths,  which,  in  1812,  had 
belonged  to  Mr.  John  Philip  Kemble.  Upon  the  death  of  Mrs.  Martindale,  the  three 
twenty-fourths  which  had  belonged  to  her  in  1812  vested  in  Mr.  Const  as  her 
executor. 

On  the  24th  of  April  1824,  the  Plaintiff'  Harris  filed  a  bill  for  the  purpose  of  com- 
pelling the  De-[735]-fendants  Kemble,  Willett,  and  Forbes  to  adhere  to  the  agree- 
ment of  the  11th  of  March,  1822  ;  and  Mr.  Const  was  made  a  party  Defendant  to 
this  bill,  the  Plaintiff  insisting  that,  although  not  a  party  to  the  agreement  between 
the  Plaintiff  and  Defendants,  he  had,  by  his  subsequent  conduct,  entitled  the  Plaintiff 
to  call  upon  him  in  a  court  of  equity  to  confirm  it. 

The  Defendants  Kemble,  Willett,  and  Forbes,  by  their  answer,  insisted  that, 
having  entered  into  the  agreement  of  March,  1822,  with  the  Plaintiff,  solely  for  the 
purpose  of  acquiring  the  management  of  the  theatre,  and  having  lost  that  manage- 
ment by  the  appointment  of  a  receiver  in  Mr.  Const'ssuit,  they  were  no  longer  bound 
by  their  agreement  with  the  Plaintiff. 

The  Defendants  next  insisted,  that  they  had  no  notice  of  the  deed  of  1812,  under 
which  the  receiver  was  appointed  ;  and  that,  as  tlie  Plaintiff  was  a  party  to  that  deed, 
and  is  to  be  taken  to  have  known  that  it  might  be  used  as  an  instrument  to  defeat 
that  possession  and  uuxnagement  of  the  theatre,  which,  on  tlie  part  of  the  Defendants, 
was  the  motive  of  the  agreement,  it  was  the  Plaintiff's  duty  to  have  apprised  the  De- 
fendants of  that  deed  ;  and  that  he,  not  having  done  so,  they  are  entitled  to  be  released 
from  their  agreement  with  the  Plaintiff'. 

The  Defendants  farther  insistetl  that,  although  the  Plaintiff'  did  oppose  the  appoint- 
ment of  the  receiver,  yet,  after  the  receiver's  appointment,  he  supported  the  pro- 
ceeding of  Mr.  Const  to  have  the  monies,  paid  to  the  receiver,  secured  in  Court ;  and 
that  the  payment  of  the  money  into  Court,  being  contrary  to  the  terms  of  the  agree- 
[736]-nient  of  March,  1822,  which  placed  the  monies  in  the  hands  of  the  Defendants 
Kemble.  Willett,  and  Forbes,  they,  for  that  reason,  were  entitled  to  be  relieved  from 
the  agreement. 

The  Defendants  stated  then  that,  for  want  of  more  correct  information,  they 
were  obliged. to  make  their  calculations,  as  to  the  rent  that  ought  to  be  paid  for  the 
theatre,  from  statements  and  accounts  furnished  by  the  Plaintiff',  and  purporting 
to  be  founded  upon  his  personal  experience  and  his  knowledge  of  the  affairs  of  the 
theatre ;  and  that  the  statements  and  accounts  so  furnished  by  him  were  incorrect 
and  erroneous  ;  and  that  they  were  misled  by  them,  and  were  therefore  entitled 
to  be  relieved  from  the  agreement ;  and  they  referred  to  particular  statements  and 
accounts  in  support  of  this  allegation.  As  to  this  point,  it  appeared  that  during  the 
management  of  Mr.  Harris,  the  father,  and  of  the  Plaintiff',  all  accounts  of  the  theatre 
were  kept  by  Mr.  John  Brandon,  the  treasui'er  ;  and  it  was  admitted  by  the  De- 
fendants that  the  accounts  so  kept  were,  at  all  times,  open  to  their  inspection,  and 
were  repeatedly  inspected  by  them,  and  that  one  of  the  Defendants  suggested  an 
alteration  in  the  mode  of  keeping  the  accounts,  which  was  adopted.  The  Defendants 
alleged,  in  certain  passages  in  their  answers  which  were  I'cad  as  evidence,  that  Brandon 
was  an  incompetent  person  to  manage  the  accounts,  and  that  he  did  not,  in  fact, 
understand  the  same,  and  that  he  improperly  left  the  same  in  a  great  degree  to  his 
son,  James  Brandon  :  and  further,  that,  in  consequence  of  the  imperfect  and  irregular 
manner  in  which  the  accounts  had  been  kept  during  the  management  of  the  Plaintiff 
and  his  father,  there  were  not  any  means,  in  the  year  [737]  1821,  whereby  the  De- 
fendants could  a.scertain  the  exact  amount  of  the  debts  of  the  theatre,  or  of  their  own 
liabilities  consequent  thereon  :  and,  further,  that  they  were  informed  by  Mr.  Harrison, 
who  was  the  medium  of  communication  between  the  Plaintiff  and  the  Defendants 
in  the  treaty  which  led  to  the  agreement  in  question,  that  he,  Mr.  Harrison,  had 
repeatedly  declared  to  the  Plaintiff,  pending  the  treaty,  that  the  Plaintiff"  did  not 
undei'staiid  and  was  incompetent  to  manage  the  accounts  of  the  theatre  ;  and  that 
Iti^  dill  not  know  th<'  true  state  of  the  accounts  of  the  theatre  ;  and  that  he  did  not 
undf^rstaiid  tlie  nature  of  accounts,  or  of  profit  and  loss. 

Mr.  Henry  Robertson,  who  was  appointed  by  th(^  Defendants  when  they  took 
upon  themselves  the  management  of  the  theatre,  to  be  treasurer  in  the  place  of  Mr. 
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Brandon,  and  who  was  appointed  the  receiver  under  the  Lord  Ciiancellor,  and  who 
was  represented  as  a  skilful  accountant,  being  examined  as  a  witness  on  the  part  of 
the  Defendants,  deposed  that,  from  the  obscure  manner  in  which  the  accounts  were 
kept  by  Mr.  Brandon,  he  did  not  conceive  that  the  true  state  of  the  atJ'airs  of  the  theatre, 
and  the  actual  profit  and  loss  that  had  been  made  prior  to  the  date  of  the  agreement 
between  the  Plaintiti'  and  Defendants,  could  have  been  collected,  from  the  books 
and  accounts,  by  any  person  not  intimately  acquainted  with  the  management  of  the 
theatre,  or  without  the  most  minute  and  laborious  examination  thereof  by  a  person 
well  accustomed  to  the  examination  of  accounts.  In  the  agreement  of  March,  1822, 
between  the  Plaintiff  and  Defendants,  there  was  a  provision  that  a  list  of  [738]  the 
names  of  the  creditors  of  the  concern  then  to  be  made  out  and  signed  by  the  parties, 
was  not  to  be  deemed  conclusive  as  to  any  items  or  accounts  contained  therein,  or 
omitted  to  be  included  therein,  or  as  to  any  debt  or  demand  omitted  therefrom  ;  but 
that  all  just  and  correct  debts,  whether  stated  or  omitted  in  that  list,  were  to  be  fully 
satisfied. 

The  treaty  for  a  lease  of  the  theatre  from  the  Plaintiff  to  the  Defendants,  com- 
menced in  the  month  of  December,  1821  ;  and  at  the  beginning  of  the  treaty,  a  letter, 
bearing  date  the  21st  of  December,  was  written  by  the  Plaintiff  to  Mr.  Surman,  his 
attorney,  for  the  purpose  of  being  communicated  by  him  to  Mr.  Harrison  on  the  part 
of  the  Defendants.  That  letter  was  proved  as  exhibit  (L.),  and  the  material  part 
of  it  is  in  the  words  following  : — "  The  total  amount  of  the  receipts  during  the  eleven 
"  seasons  is  £991,811  ;  average  per  season,  £82,050.  Now  I  have  no  doubt  one  third 
"  of  the  above  sum  may  be  accounted  as  profit ;  and  1  am  sure,  if  the  sums  were  cal- 
"  culated  which  have  been  paid  (independently  of  the  expenses  of  working  the  theatre), 
"  that  I  should  be  fully  borne  out  in  my  assertion.  In  a  letter  which  I  am  preparing, 
"  and  which  1  mean  to  address  to  Mr.  Harrison  on  the  delivery  of  our  list  of  debts, 
"  etc.,  I  shall  touch  more  fully  on  this  subject,  and  shall  show  under  how  much  more 
"  advantageous  circumstances  any  tenant  of  Covent  Garden  Theatre  would  now 
"  stand,  than  my  father  and  myself  have  stood  during  the  term  of  extreme  pressure 
"  from  enormous  debt,  etc.  etc."  This  letter  was  forwarded  by  Mr.  Surman  to  Mr. 
Harrison  ;  and  it  was  said  by  the  Defendants,  that,  founding  their  calculation  on 
the  statement  [739]  there  made  by  the  Plaintiff,  they  were  greatly  deceived  ;  for, 
although  it  appears,  by  Mr.  Brandon's  accounts,  that  the  receipts  for  the  eleven  seasons 
did  amount  to  £991,811,  being  the  sum  stated  by  the  Plaintiff',  yet  this  sum  to  the 
amount  of  £GG,289  was  partly  made  up  by  monies  received  on  benefit  nights,  which 
were  afterwards  paid  over  to  the  actors  to  whom  the  benefits  belonged,  and  partly 
by  money  advanced  by  the  bankers,  and  ought  not,  therefore,  to  have  been  included 
in  any  computation  of  profits  ;  and  they  proved  these  facts  by  the  evidence  of  Mr. 
Robertson  :  and  they  then  proceeded  with  certain  comparative  statements  of  figures, 
to  show  the  effect  that  would  be  produced,  in  calculation,  if  the  Plaintiff's  statement 
as  to  the  £991,81 1  had  been  correct,  and  if  the  profits  could  have  been  rightly  estimated 
at  one  third  of  the  gross  receipt. 

The  Defendants  further  alleged,  that  they  were  induced  to  believe,  by  the  repre- 
sentations of  the  Plaintiff',  that  a  saving  of  £200  a  week,  or  £2000  a  year,  might  be 
naade  in  the  expenses  of  the  theatre  ;  and  that,  in  this  respect,  they  were  also  misled. 
Upon  this  head,  the  Defendants  referred  to  a  letter  from  the  Plaintiff  to  the  Defendant 
Willett,  which  was  dated  on  the  27th  of  July,  1820,  and  was  proved  as  exhibit  (A.), 
and  also  to  two  exhibits  (G.)  and  (H.)  which  were  inclosed  in  a  letter,  written  by  Mr. 
Surman,  on  the  part  of  the  Plaintiff",  to  Mr.  Harrison,  which  was  dated  on  the  3d  of 
October,  1821,  and  proved  as  the  exhibit  (F.)  The  letter  (F.),  which  incloses  these 
exhibits,  has  tliis  passage,  speaking  of  the  season  1821-1822  : — "  The  present  saving 
"  per  week  is  £27  and  a  fraction  ;  and,  the  usual  number  of  weeks  [740]  being  forty- 
"  four,  I  need  not  point  out  to  you  the  saving  of  each  season  in  future." 

The  exhibits  (G.)  and  (H.)  were  furnished  by  Mr.  Brandon,  being  abstracts  of 
the  accounts  kept  by  him,  which  were  accessible  to  all  parties,  and  did  not  contain 
any  personal  representations  from  the  Plaintiff'.  In  exhibit  (E.),  which  was  a  letter 
written  by  the  Plaintiff'  to  Mr.  Surman,  dated  the  24th  of  May,  1824,  and  which 
was  cominunicatcd  to  Mr.  Harrison  on  the  part  of  the  Defendants,  the  Plaintiff  states  : 
"  It  must  lie  by  gra,dual  reduction  of  the  large  .salaries  that  our  great  saving  must 
"  be  made.      1   have   been  through  the  list  of  sei'vants,   etc.  ;    and   1   think  some 
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"reduction  may  lio  nuulo,  Imt  of  trifliiif!;  amoinit  in  coinparison  willi  ))iTf(iiniers' 
"  salaries." 

Mr.  Harrison,  in  his  evidence,  stated  that  tlie  PlaintiH'  rcjii',itr<lly  assured  liiin 
that  the  tlicatrc  liad  made  jirofits  to  the  extent  of  £11), 001)  in  eaeli  of  the  years  1819, 
1820,  and  1820-1821,  and  that,  in  consequence  thereof,  £20,000,  or  thereabouts, 
of  the  old  debt  of  the  theatre  had  been  paid  off,  and  very  little  new  debt  contracted. 
But  the  exhibits  (tt.)  and  (H.)  which  contain  Mr.  Brandon's  statement  of  the  accounts 
of  these  seasons,  and  which  were  sent  by  the  Plaintiff  to  Mr.  Harrison  two  months 
before,  in  effect,  represent  the  season  1819-1820  as  a  losing  season  to  a  great  amount. 
The  total  amount  of  the  receipts  of  that  season  are  there  stated  at  £55,833  14s.,  and 
the  expenditure  at  £41,078  4s.,  not  including  tradesmen's  bills  or  regular  annual 
paynients,  which  may  be  estimated  together  at  £20,000,  making  together  an  excess 
of  expenditure  beyond  the  receipts  of  more  than  £6000  ;  and  in  the  letter  (F.),  which 
incloses  the  exhibits  (G.)  and  (II.),  [741]  Mr.  Harrison  is  informed  that  the  Plaintiff" 
is  using  every  means  he  can  to  get  the  leases  of  the  boxes  settled,  that  the  debts  of 
Mr.  Copeland,  etc.  due  before  August  1818  may  be,  as  soon  as  possible,  discharged. 

The  Defendants,  by  their  answer,  also  charged  the  Plaintiff  with  a  concealment 
of  a  transaction  of  his  father,  in  which  he  joined,  in  respect  to  the  moiety  of  a  box 
sold  by  his  father  to  the  late  Sir  E.  Antrobus.  It  appeared  that  this  box  was  let, 
for  alternate  weeks,  to  H.R.H.  the  Duke  of  Gloucester,  at  an  annual  rent  of  £210. 
In  the  month  of  September,  1817,  the  Plaintiff  and  his  father  assigned  the  other 
moiety  of  this  box  to  the  late  Sir  E.  Antrobus  for  a  sum  of  £2625,  the  whole  of  which 
was  received  by  the  father.  This  sale  was  not  communicated  to  the  other  proprietors 
of  the  theatre  ;  but  it  was  represented  to  them  that  the  moiety  of  the  box  was  let 
to  Sir  E.  Antrobus  for  a  term  of  twenty-one  years,  at  the  same  annual  rent  of 
£210  which  was  paid  by  the  Duke  of  Gloucester  ;  and,  during  the  life  of  Mr.  Harris, 
the  father,  he  accounted  with  the  other  proprietors  for  this  rent  of  £210  as  if  paid 
by  Sir  E.  Antrobus.  After  the  death  of  his  father,  the  Plaintiff  in  like  manner 
accounted  with  the  other  proprietors  for  the  rent  of  £21 0  as  if  paid  by  Sir  E.  Antrobus  : 
and,  on  the  occasion  of  the  agreement  between  the  Plaintiff  and  the  Defendants  for 
the  lease  in  question,  the  Plaintiff  continued  to  represent  the  box  as  let  to  Sir  E. 
Antrobus  at  this  rent  of  £210  :  and  it  was  a  part  of  his  agreement  with  the  Defendants 
that  this  rent,  together  with  certain  other  rents  payable  to  the  proprietors  of  the 
theatre,  amounting  together  to  £1360  a  year,  should  be  received  by  the  Plain-[742]-tiff 
in  the  manner  hereinbefore  stated.  The  Defendants  stated  that,  since  the  agree- 
ment, they  had  learnt  the  truth  of  the  case  from  Sir  E.  Antrobus  ;  and  they  insisted 
upon  this  transaction,  as  a  reason  for  their  being  I'elieved  from  the  lease. 

The  Defendants  next  charged  that,  on  the  28tb  of  September,  1820,  Mr.  Harris, 
the  elder,  assigned  a  rent  of  £450,  which  was  payable  for  Lady  Holland's  box,  to  Messrs. 
Stevenson  and  Co.  the  bankers,  by  way  of  security  for  a  sum  of  £6000,  which  was 
due  from  the  proprietors  of  the  theatre,  and  for  a  further  sum  of  £4940,  which  was 
due  from  himself  individually  ;  and  that  this  transaction  was  also  concealed  from 
them,  and  formed  another  reason  why  they  were  entitled  to  be  relieved  from  the 
agreement  in  question.  Upon  reference  to  the  books  of  account  of  the  theatre,  there 
appeared  to  be  entries  which  manifested  that  this  rent  of  £450  was  paid  to  Stevenson 
and  Co. 

The  Defendants  made  another  charge  with  respect  to  the  alleged  concealment 
of  two  silver  tickets  for  admission,  granted  by  Mr.  Harris,  the  father,  to  the  late  Mr. 
Coutts.  It  appeared,  upon  the  evidence,  that  diiring  the  whole  time  the  Defendants 
were  interested  in  the  theatre,  persons  were  constantly  admitted  with  these  tickets, 
and  that  they  were  regularly  entered  in  the  nightly  accounts  :  and  this  charge  was 
abandoned  at  the  bar. 

The  cause  was  heard  in  1826  by  the  Vice  Chancellor,*  who,  in  1827,  made  a 
decree  for  the  performance  of  the  agreement.  But  this  decree,  in  1829,  was  reversed 
by  the  Lord  Chancellor,!  and  the  bill  dismissed. 

[743]  The  principal  reasons  given  by  the  Vice  Chancellor  for  his  judgment  in 
pronouncing  this  decree,  were  as  follows  : 

It  is  not  pretended  that  there  was  any  intentional  concealment  of  the  deed  of 

*  Sir  J.  Leach.  t  Lord  Lyndhurst. 
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1812  on  the  part  of  the  Plaintiff.  It  had  long  been  abandoned  and  lost  sight  of  by 
all  pai'ties  concerned  ;  and  the  very  persons  under  whom  these  Defendants  claim 
having  executed  that  deed,  it  is  not  easy  to  understand  upon  what  principle  it  can 
lio  material  whether  these  Defendants  had  or  had  not  actual  notice  of  tiic  deed  :  but 
if  that  were  material,  1  should  be  bouuil  to  declar(\  ujion  the  evidence  in  the  cause, 
that  these  Defendants  are  to  be  affected  in  this  Court  with  notice  of  that  deed. 

That  the  Plaintiff  supported  the  proceeding  of  Mr.  Const,  to  have  the  monies 
paid  to  the  receiver  secured  in  this  (lourt,  is  not  disputed.  The  present  bill  of  the 
Plaintiff  to  enforce  the  agreement  of  March,  1822,  was  then  depending;  and  the 
support  given  by  the  Plaintiff  to  Mr.  Const's  proceeding,  cannot  be  represented  as 
evidence  of  an  intention  to  abandon  the  agreement.  It  is  said  for  the  Plaintiff  that 
he,  at  the  same  time,  strenuously  insisted  on  the  agreement ;  but  that  these  Defendants 
having  given  him  the  notice  that  they  repudiated  the  agreement,  he  had  a  right  to 
use  his  efforts  to  secure  the  receipts  of  the  theatre  in  this  Court,  as  a  measure  that 
would  be  beneficial  to  him  in  the  alternative  of  the  Defendants  succeeding  to  avoid 
the  agreement.  Whether  the  Plaintiff's  view  of  the  subject,  or  his  conduct  in  this 
respect,  was  or  was  not  correct,  it  is  not  necessary  for  me  to  state.  It  is  enough  to 
say  that  his  conduct,  in  this  respect,  can  form  no  ground  upon  [744]  which  these 
Defendants  can  retire  from  the  agreement  in  question. 

Having  made  some  preliminary  observations  as  to  the  facts,  the  Vice  Chancellor 
then  proceeded  to  the  particular  statements  and  accounts  of  the  Plaintiff,  of  which 
the  Defendants  complained. 

It  does  not  appear  to  me  necessary  to  follow  the  calculations.  The  Plaintiff,  in 
his  statement  that  the  receipts  of  eleven  seasons  amounted  to  £991,811,  mu.st  be 
understood  to  refer  to  Mr.  Brandon's  accounts,  which  were  equally  open  to  the  Plaintiff' 
and  the  Defendants,  and  not  as  speaking  from  personal  knowledge  ;  and  Mr.  Brandon's 
accounts,  upon  the  face  of  them,  justify  that  statement ;  and  as  the  Defendants 
at  that  time  complained  of  the  imperfect  and  irregidar  manner  in  which  Mr.  Bi'andon 
kept  these  accounts,  and  had  been  informed  by  Mr.  Plarrison  that  the  Plaintiff  did 
not  know  the  true  state  of  the  accounts  of  the  theatre,  and  did  not  understand  the 
nature  of  accounts,  or  of  profit  and  loss,  the  Defendants  cannot  reasonably  state  in 
a  court  of  justice  that  they  either  did  rely  or  were  warranted  to  rely  upon  the  repre- 
sentation made  by  the  Plaintiff,  or  were  misled  by  it.  The  Plaintift"'s  estimate  of 
the  profits,  at  one  third  of  the  gross  receipts,  professes  to  be  nothing  more  than  a 
mere  conjecture  on  his  part. 

It  is  to  be  observed  that  the  exhibit  (A.)  was  written  in  the  lifetime  of  Mr.  Harris 
the  elder,  when  there  could  not  possibly  exist  the  least  idea  of  the  Defendants  ever 
becoming  the  lessees  of  the  theatre  ;  and  it  must  be  under  very  special  circumstances 
indeed,  which  have  no  existence  hei'c,  that  [745]  a  letter  written  at  that  time  could 
be  brought  to  bear  upon  the  subsequent  treaty,  as  a  representation  affecting  that 
treaty.  But  if  it  were  admitted  that  it  was  a  representation  upon  which  the  Defendants 
were  entitled  to  rely,  it  is  only  a  statement  that  by  means  of  the  Plaintift''s  connection 
with  the  Dublin  Theatre,  he  had  been  able  to  reduce  the  expenses  of  the  theatre. 
With  respect  to  the  exhibits  ((!.)  and  (H.),  they  were  written  also  jirior  to  the  treaty 
for  the  lease.  They  do,  indeed,  represent  that  a  reduction  fif  expenditure,  to  the 
amount  of  £710.5  S's.  7d..  had  occurred  in  the  season  of  1820-1821,  this  being  the 
season  to  which  the  Plaintiff  refers  in  the  exhibit  (A.),  and  thus  establishing  the  truth 
of  the  statement  in  that  letter,  that  by  his  connection  with  the  Dublin  Theatre  he 
had  been  able  to  reduce  the  expenses  of  the  ensuing  season  about  £200  a  week  ;  but 
so  far  from  representing  that  such  a  deduction  is  always  to  be  expected,  the  letter 
(F.),  which  incloses  the  exhibits,  states  the  saving  per  week,  in  1821-1822,  at  £27, 
and  the  usual  inimber  of  weeks  for  the  season  at  forty-four. 

It  is  plain  that  it  was  by  a  saving  in  the  performers'  salaries  that  the  Plaintiff's 
connection  with  the  Dublin  Theatre  enabled  him  to  reduce  the  expenses  £200  a  week, 
in  the  year  1820  and  1821.  In  the  exhibit  (A.),  before  referred  to,  he  assigns,  as  a 
reason  for  that  reduction,  that  by  keeping  a  theatrical  force  at  Dublin,  ready,  at  any 
time,  to  be  trans]ilanted,  he  could,  of  course,  do  with  less  stationary  company  at  Covent 
Garden.  Upon  the  whole,  therefoi'c,  the  Defendants  seem  to  me  to  have  failed  alto- 
gether in  the  proof  of  their  allegation,  that  they  were  misled  by  the  [746]  Plaintiff's 
representation,  with  respect  to  permanent  saving  in  the  expenses  of  the  theatre, 

494 
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If  Jlr.  Harrisons  iiieiuory  in  this  respect  is  to  be  considered  as  correct,  it  is  not, 
and  cannot  be,  denied  that  tlie  F'laintiff  is  guilty  of  great  misrepresentation  ;  for 
in  the  season  of  18iy-18'20,  there  was  no  profit,  but  great  loss  ;  and  although  it  be 
true  that  about  £"20,000  of  the  debt  was  paid  ott'  in  the  two  seasons,  and  comparatively 
little  new  debt  contracted,  yet  it  was  so  paid  off,  not  by  profits  only,  but  by  sale  of 
boxes,  which  produced  £10,000  and  paid  off  a  debt  of  £12,000.  Upon  this  point 
it  is  first  to  be  observed,  that  the  Defendants,  who  in  their  answers  enumerate  the 
other  alleged  misrepresentations  of  which  they  complain,  do  not  in  their  answers 
take  any  notice  of  a  misrepresentation  in  this  respect  ;  and  this  being  more  clear 
and  tangible  than  any  other  misrepresentation  which  they  have  enumerated,  it  is 
not  probable,  if  it  had  taken  place,  that  either  Mr.  Harrison  would  have  omitted  to 
mention  it  to  them,  or  that  they  would  have  omitted  to  state  it  in  their  answers. 

It  is  next  to  be  observed  that,  it  would  be  very  strange  that  a  misrepresentation 
should  be  made  which  is  directly  contrary  to  the  facts,  as  they  appeared  upon  the 
face  of  Mr.  Brandon's  accounts,  which  were  equally  open  to  all  parties,  and  must 
be  considered  as  equally  known  to  all. 

From  all  these  circumstances,  I  am  judicially  bound  to  come  to  the  conclusion 
that  Mr.  Hai'rison  has  misapprehended  the  statement  made  to  him  by  the  Plaintiff. 

On  the  part  of  the  Defendants,  some  other  minor  points  of  alleged  misrepresenta- 
tions were  urged,  which  appear  to  have  arisen  from  the  dif-[747]-ferent  sense  applied 
to  the  term  "  profits  of  the  concern,"  by  the  Plaintiff  and  the  Defendants,  and  to  which 
I  do  not  think  it  necessary  to  refer  more  particularly.  The  Plaintiff,  very  properly, 
as  it  appears  to  me,  treated  the  extinction  of  debt  as  profit. 

The  concealment  of  the  real  nature  of  the  transaction  with  Sir  Edmund  Antrobus, 
was  extremely  incorrect  ;  although  it  was  the  same  thing  to  the  other  proprietors 
as  if  the  box  had  been  actually  let  to  Sir  E.  Antrobus  at  £210  a  year.  Upon  referring 
to  the  table  of  annuities,  it  appears  that  an  annuity  of  £210,  for  twenty-one  years, 
computing  interest  at  £5  per  cent,  is  worth,  in  present  money,  £2692  7s.  Sir  E. 
Antrobus  paid  only  £2625  2s.  :  so  that  Mr.  Harris,  the  father,  in  eft'ect  took  upon 
liimself  to  account  with  the  other  proprietors  for  an  annuity  of  £210  of  twenty-one 
years,  without  having  received  quite  the  full  value  for  this  undertaking  ;  and  his 
half  of  the  property  of  the  theatre  was  as  good  a  security  to  the  other  proprietors 
as  if  Sir  E.  Antrobus  had  undertaken  to  pay  the  £210  a  year.  It  was,  however,  the 
duty  of  the  father  and  the  Plaintiff',  to  have  disclosed  the  truth  to  the  other  proprietors, 
and  to  have  given  them  an  option  of  receiving  either  their  proportions  of  £2625, 
or  their  proportions  of  the  £210  a  year  ;  and  if  the  Plaintiff'  had  been  well  advised, 
he  would  have  taken  the  occasion  of  his  treaty  with  the  Defendants,  to  state  the  actual 
facts.  But  still  the  concealments  cannot  be  made  to  bear  upon  the  validity  of  the 
agreement  for  the  lease.  The  Plaintiff"  represents  the  box  as  let  for  £210  a  year  ; 
and,  as  far  as  it  regards  the  Defendants,  it  is  to  be  considered  as  let  at  that  sum,  the 
Plaintiff  being  bound  to  account  [748]  with  his  co-proprietors  for  tliat  rent,  and 
his  interest  in  the  theatre  being  a  full  security  for  the  payment  of  it  :  and,  unless 
the  Defendants  can  show  that  their  interests  as  lessees  are  prejudiced  by  that  conceal- 
ment, it  mu.st  be  indifferent  to  the  Defendants  whether  the  £210  a  year  is  accounted 
for  by  the  Plaintiff'  or  by  Sir  E.  Antrobus.  If  the  Defendants  prefer  their  proportion 
of  the  price  to  their  proportion  of  the  rent,  there  is  nothing  in  the  agreement  to 
prejudice  that  question. 

The  result  of  my  opinion  upon  all  the  facts  of  the  case  is,  that  the  Plaintiff'  is  entitled 
to  a  specific  performance  of  this  agreement  as  between  the  Plaintiff  and  the  Defend- 
ants, Kemble,  Willett  and  Forbes  ;  and  I  must  refer  it  to  the  Master  to  settle  a  proper 
deed  accordingly,  having  regard  to  the  circumstance,  that  Mr.  Const,  not  being  bound 
by  the  agreement,  his  interest  cannot  be  affected  by  it,  and  the  Master  must  appoint 
a  new  trustee  in  the  place  of  Mr.  Harrison.  The  Defendant  Trotter,  who  is  only 
made  a  party  in  his  character  of  executor  of  Mr.  White,  was  not  a  necessary  party 
to  this  suit  :  and  the  bill  must  be  dismissed  as  against  him  as  well  as  Mr.  Const,  with 
costs.  The  Defendant  Harrison,  as  trustee  under  the  intended  deed,  was  a  necessary 
party  to  this  suit  ;  and  the  costs  as  to  him  must  be  governed  by  the  principle  which 
applies  to  the  general  costs  of  the  suit.  Let  the  Defendant  Harrison's  costs  be  taxed, 
and  paid  by  the  Plaintiff  ;  and  let  the  Plaintiff's  costs  also  be  taxed,  and,  together 
with  the  costs  to  be  paid  by  him  to  the  Defendant  Harrison,  be  paid  by  the  Defendants 
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Kemble,  Willett,  and  Forbes  ;  and  let  an  account  be  taken  of  what  has  accrued  due 
from  the  Defendants  bj-  way  of  rent,  under  the  [749]  agreement,  and  of  what  since 
the  agreement  lias  been  paid  by  the  Defendants,  in  respect  of  the  debts  of  the  theatre 
pursuant  thereto,  and  reserve  the  consideration  of  further  directions  and  costs  until 
after  the  Master  shall  have  made  his  report. 

Lord  Lyndhur.st  (then  Lord  Chancellor),  in  giving  judgment  upon  the  appeal 
from  the  Vice  Chancellor,  and  reversing  the  decree,  made  the  following  observations. 

The  first  question  is.  whether  the  Court  would  have  directed  a  specific  performance 
of  the  agreement  simply,  or  with  any  and  what  modification,  if  the  parties  had  not 
entered  into  the  possession  of  the  theatre,  and  nothing  had  been  done  under  the  agree- 
ment. The  next  question  is,  whether  by  the  conduct  of  the  parties  under  the  agree- 
ment, the  circumstances  and  the  situation  of  the  parties  are  so  changed,  that  a  court 
of  equity  ought  to  direct  a  general  or  some  modified  performance  of  the  agreement. 
In  framing  the  agreement  of  1822,  it  is  manifest,  that  none  of  the  parties  had  in  con- 
templation the  deed  of  1812.  There  is  no  satisfactory  evidence  that  they  knew  of 
that  deed.  If  so,  the  treaty  must  have  proceeded  upon  the  assumption,  that  the  deed 
was  no  longer  operative  or  binding  upon  the  parties.  In  effect,  it  was  acted  upon 
only  for  two  years.  No  payments,  after  that  time,  were  ever  made  upon  the  footing 
of  that  deed. 

The  misrepresentation  charged  to  have  been  made  with  respect  to  the  profits  of 
the  theatre,  in  the  season  sjjecified,  are  very  material.  It  is  said,  that  the  other  parties 
had  access  to  the  books  and  accounts  ;  but  they  were  kept  in  such  a  manner  as  to 
render  it  difficult,  without  employing  an  [750]  accountant,  to  draw  any  certain  con- 
clusion from  them. 

It  does  not  appear  whether  the  error  in  the  documents  could  have  been  detected 
if  they  had  been  examined  with  the  books.  At  all  events,  it  was  a  representation 
made  by  Mr.  Harris,  with  a  view  to  fix  the  terms  of  the  rent  under  the  agreement. 

The  transaction,  as  to  the  box  let  to  Sir  Edmund  Antrobus,  is  also  material  to  be 
considered.  It  appears  that,  many  years  ago,  there  was  a  contract  with  Sir  E.  Antro- 
bus, and  a  deed,  to  which  the  Plaintiff  was  a  party.  The  contract  was  to  let  to  him, 
Sir  Edmund,  the  interest  in  a  box  at  the  theatre,  for  21  years,  at  the  price  of  £2000  ; 
and  upon  the  face  of  the  deed,  the  money  is  stated  to  have  been  paid  to  the  Appellant 
and  his  father.  To  what  purposes  it  was  afterwards  appropriated,  whether  for  the 
father  and  son,  or  the  son  alone,  it  is  not  material  to  enquire.  The  transaction  was 
concealed  from  the  other  proprietors  ;  and  Brandon,  the  treasurer,  acting  under  the 
directions  of  Harris,  the  father,  who  then  was  manager,  from  time  to  time  accounted 
for  an  annual  rent  of  £  as  if  it  were  paid  by  Sir  E.  Antrobus. 

This  was  very  incorrect  and  improper,  and  plainly  contrived  for  the  purpose  of 
deceiving  the  other  proprietors. 

Of  this  concealment  and  misrepresentation  Harris,  the  son,  was  aware,  in  1822, 
when  the  treaty  for  the  sum  was  pending,  and  the  contract  made.  But  he  did  not 
disclose  it  to  the  father,  with  whom  he  was  contracting,  as  he  ought  to  have. 

On  the  contrary,  the  supposed  rent  of  the  box  is  an  item  inserted  in  the  second 
schedule  to  the  [751]  agreement  of  1822,  as  part  of  the  property  of  the  theatre,  to  be 
transferred  under  the  agreement.  Now,  according  to  the  established  principles  of 
equity,  parties  who  seek  the  special  aid  of  the  Court  to  enforce  the  performance  of  an 
agreement,  must  be  clear  of  the  imputation  of  fraud  or  deceit  in  every  part  of  the 
transaction.  In  this  case  it  may  be  said,  as  to  the  purchase  money  for  the  lease  of  the 
box,  that  there  was  security  existing  upon  the  property,  and  that  compensation  might 
be  given  ;  but  this  is  not  sufficient.  Fraud  and  misrepresentation  operate  as  a  per- 
sonal bar  to  the  relief.  Even  in  courts  of  law  circumstances  of  fraud  might  amount 
to  a  bar  against  the  recovery  of  damages.  Certainly  it  is  so  in  equity  as  to  specific 
performance.  There  was  another  transaction,  as  to  Lord  Holland's  box,  which  was 
of  the  same  description,  and  open  to  the  same  imputation,  though  less  objectionable  in 
degree. 

If,  therefore,  Mr.  Harris  had  not  given  up  the  management,  and  possession  had 
not  been  taken  by  the  Appellant,  if  nothing  had  been  done  under  the  agreement, 
it  is  clear  that  a  court  of  equity  could  not,  consistently  with  established  principles, 
have  granted  relief  to  a  party  so  acting,  by  directing  performance  of  the  agreement 
either  generally  or  with  any  modification. 
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The  question,  then,  comes  to  tliis,  whether  the  taking  and  holding  possession  so 
long  under  the  agreement,  altering  the  theatre  contrary  to  the  provision  in  the  agree- 
ment, the  Appellants  thereby,  as  it  is  contended,  injuring  tlio  theatre,  and  by  their 
conduct  aft'ecting  materially  the  interests  of  the  property  ;  whether  these  circum- 
stances are  sufficient  to  induce  the  Court  to  enforce  the  spc-[752]-i-iHc  jjcrformance  of 
the  agreement  ?  I  think  not  ;  because  these  matters  are  of  account  and  compensa- 
tion ;  and  it  is  not  necessary  upon  any  of  these  grounds  to  decree'a  specific  performance. 
Taking  all  the  circumstances  into  consideration — that  when  the  bill  was  filed,  only 
two  years  of  the  term  had  elapsed,  and  eight  years  were  to  come  of  the  lease  to  be 
granted  under  the  agreement — that  the  parties  interested  employed  their  agent  to 
investigate  the  accounts,  and  discovered  gradually  the  misrepresentations  and  frauds 
before  stated — that  a  bill  was  filed  by  a  third  party,  and  a  receiver  of  the  rents  of  the 
theatre  appointed  : — I  do  not  think  that  the  conduct  of  the  parties  in  taking  and 
holding  possession,  is  such  as  to  justify  the  Court  in  decreeing  a  specific  performance 
of  the  contract. 

The  appeal  was  against  the  judgment  of  reversal. 

For  the  Appellant.  * 

By  the  agreement  the  Respondents  having  undertaken  to  indemnify  the  Appellant 
against  any  suit  by  Const  in  consequence  of  the  transfer  to  them  of  the  possession  of 
the  theatre,  has  no  ground  to  complain  of  the  suit  and  appointment  of  a  receiver. 

The  concealment  or  misrepresentation  of  a  fact,  if  it  is  not  material  to  the  agree- 
ment, is  not  in  equity  a  ground  to  refuse  a  specific  performance.  If  tlie  party  again^ 
whom  the  relief  is  prayed  has  suffered  none  or  a  trifling  injury  by  the  concealment  or 
misrepresentation,  the  Court  does  not  refuse  the  decree  :  Fellowes  r.  Lord  Gwydir.t 
The  [753]  Respondents  had  the  opportunity  to  examine  the  accounts,  and  to  acquire 
a  perfect  knowledge  of  all  the  material  facts.  Their  own  negligence  cannot  be  made 
a  ground  of  defence  to  resist  the  performance  of  their  agreement. 

For  the  Respondents. 

The  accounts  were  so  confused  and  intricate,  that  the  Respondents  could  not  by 
any  ordinary  diligence  acquire  a  competent  knowledge  of  the  affairs  of  the  theatre  and 
the  state  of  its  concerns,  and  if  so,  negligence  is  not  an  answer  to  a  charge  of  conceal- 
ment and  misrepresentation.  Fellowes  v.  Lord  Gwydir  was  decided  on  the  principle 
that  the  misrepresentation  was  not  shown  to  have  been  the  ground  of  the  contract, 
and  did  no  injury  to  the  defendant.  In  this  case  the  representation,  that  the  profits  of 
the  theatre  were  larger  than  in  fact  they  were,  misled  and  injured  the  Respondents, 
because  they  were  thereby  induced  to  give  a  larger  rent  than  otherwise  they  would 
have  agreed  to  give.  Courts  of  Equity  never  decree  specific  performance  when  mis- 
representation is  the  ground  of  the  agreement,  or  any  deception  has  been  practised. 

For  the  Appellant,  Sir  Edward  Sugden,  Mr.  Tinney  (and  Mr.  James). 

For  the  Respondents,  Mr.  Pepys,  Mr.  Pemberton  (and  Mr.  L.  Lowndes). 

Lord  Chancellor. — This  agreement  appears  to  be  affected  by  misrepresentation, 
and  if  so.  it  is  within  the  exception  made  by  Courts  of  Equity,  as  to  its  interference 
to  compel  specific  performance.  As  there  was  a  difference  of  opinion  between  the 
[754]  Judges  in  the  Courts  below,  I  was  desirous  that  the  case  should  be  heard  in  the 
presence  of  other  noble  Lords.  I  have  considered  the  ease  with  great  attention,  and  see 
no  reason  to  alter  the  judgment  of  the  late  Lord  Chancellor,  reversing  the  judgment 
of  the  Master  of  the  Rolls. 

Lord  Plunkett. — The  Respondents  entered  into  this  agreement  under  a  mistaken 
impression  as  to  the  amount  of  profits,  which  was  the  basis  of  the  agreement,  and  the 
Appellant  by  the  misrepresentation  upon  this  point  has  misled  them.  He  cannot, 
therefore,  be  permitted  to  ask  of  a  Court  of  Equity  the  performance  of  an  agreement 
so  obtained. 

Lord  Lyndhurst  said,  that  he  had  paid  great  attention  to  the  arguments  urged 
at  the  bar  of  the  House,  but  saw  no  reason  to  alter  the  opinion  which  he  had  given 
in  the  Court  of  Chancery. 

Judgment  affirmed. 

*  The  principal  arguments  on  each  side  are  noticed  in  the  reasons  stated  for  their 
judgments  by  the  Master  of  the  Rolls  and  Lord  Lyndhurst  in  the  Courts  below, 
t  1  Sim.  G5.,  1  Russ.  and  Mylne,  89. 
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Note. — Upon  the  question,  whether  an  immaterial,  or  what  species  and  degree 
of  misrepresentation,  is  a  bar  to  relief  in  equity,  see  Philhps  v.  The  Duke  of  Bucks., 
1  Vern.  227.,  and  Mr.  Raithby's  note,  (2.)  p.  229.  Young  v.  Clark,  Free,  in  Chanc. 
oo8.  Savage  v.  Taylor,  Ga.  temp.  Talbot,  234.  Howard  r.  Hopkyns.  2  Atk.  370. 
Diet.  Buxton  v.  Lister,  3  Atk.  383.  Brereton  v.  Cooper,  1  B.  P.  C.  211.  Anglesey 
r.  Annesley,  1  B.  P.  C.  289.  In  Lowndes  v.  Lane,  2  Cox,  363.,  Lord  Thurlow  C.  says 
he  will  not  apply  the  maxim  of  Caveat  emptor,  "  where  there  is  a  positive  representa- 
"  tion  essentially  material  to  the  subject  in  question  which  is  false."  See  also  Irnham 
V.  Child,  1  B.  C.  C.  95.,  and  Eyre  v.  Popham  in  note,  and  S.  C.  in  LofFt's  Rep.  786- 
815.,  and  Sugden's  Vend.  and'Purch.  121.  note.  Shirley  v.  Stratton,  1  B.  C.  C.  440. 
Wall  V.  Stubbs.  1  Mad.  80.  EUard  v.  Landaff,  1  Ball  &  B.  241.  Beaumont  v.  Dukes, 
1  Jac.  422.  V.  Clermont  v.  Roxburgh,  1  Jac.  &  W.  112.  Scott  v.  Hanson,  1  Sun. 
13.  and  1  Russ.  &  M.  128.  Cadman  v.  Horner,  18  Ves.  10.  Stanley  v.  Robinson, 
1  Russ.  &  M.  527.     See  also  Partridge  v.  Usborne,  5  Russ.  195. 
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Elizabeth  Wakbuuton, — Plaintiff  (in    Error) ;    James   Loveland,  Lessee   of 
George  Ivie,  Henry  Ivie,  and  Others, — Defendant  (in  Error)  [1832]. 

[S.  C.  2  Dow  t*t  CI.  480  ;  and,  in  Court  below,  1  Huds.  &  Brooke,  623.     The  rule  as 

to  construction  of  statutes,  stated  by  Burton  J.  (1  Huds.  &  Brooke,  at  p.  648),  was 
adopted  by  Lord  AVensleydale  in  Ahbott  v.  Middleton,  1858,  7  H.  L.  C.  115  ;  and 
again  in  Thellusson  v.  Rendlesham,  1859,  ib.  at  p.  519.  See  also,  on  the  same 
point,  i?e«Z  v.  BraithwaUe,  1871.  L.  R.  11  K(i.  520;  Rhodes  v.  Rhodes,  1882, 
7  A.  C.  205;  Brad  laugh  v.  Clarke,  1883,  8  A.  C.  384;  Hill  v.  East  ami  West 
India  Docl-  Co.,  1884,  9  A.  C.  464.] 

B.  being  possessed  of  a  term  in  lands  for  so  many  years  as  he  should  live,  with 
remainder  for  the  residue  of  the  term  to  E.,  his  daughter,  upon  the  mar- 
riage of  E.  with  W.  the  term  was  assigned  by  B.  and  E.  to  trustees,  in 
trust  for  B.  during  his  life,  and  upon  his  death  to  permit  the  husband  to 
receive  the  rents,  etc.  during  his  life,  and  then  for  the  wife  and  children  in 
the  usual  course  of  marriage  settlement.  This  deed  of  assignment  was  not 
registered.  W.  being  in  possession  under  the  trusts  of  the  settlement, 
after  the  death  of  B.  demised  the  lands  to  K.,  for  345  years,  at  a  rent  of 
£345,  and  the  indenture  of  lease  was  duly  registered,  and  the  interest 
under  this  demise  was  afterwards  transferred  from  K.  to  I.  by  a  deed  of 
assignment,  which  was  not  proved  to  have  been  registered.  Upon  special 
verdict,  stating  these  facts,  it  was  held  that  the  lease  made  by  W.  to  K., 
being  registered,  was,  under  the  effect  of  the  Irish  Registry  Act,  [2]  6  Anne, 
c.  2,  valid  against  and  preferable  to  the  umegistered  marriage  settlement, 
and  that  the  interest  of  I.,  under  the  assignment  from  K.,  although  un- 
registered, was  also  valid,  and  preferable  to  the  settlement. 

Richard  Christmas,  being  seised  in  fee  of  the  town  and  lands  of  Shanbough,  situate 
in  the  barony  of  Ida,  Igram,  and  Ihercon,  and  county  of  Kilkenny,  by  indenture  of 
lease  bearing  date  the  1st  of  March,  1713,  demised  the  said  lands  for  the  term  of  999 
years,  to  Thomas  Grubb,  who  entered  into  possession. 

Thomas  Gruhb,  by  his  will,  appointed  Jlary  Grubb  his  executrix,  who,  after  the 
death  of  Thomas  Grubb,  proved  the  will,  and  as  such  executrix  entered  into  and  was 
possessed  of  the  lands  for  the  residue  of  the  term. 

Mary  Grubb,  by  indenture  of  demise,  bearing  date  the  26th  of  March,  1748,  de- 
mised the  lands  to  John  Allen  for  the  term  of  399  years,  and  John  Allen,  after  the 
execution  of  the  lease,  entered  into  the  possession  of  the  lands. 

The  interest  in  the  last-mentioned  lease  afterwards,  by  mesne  assignment,  became 
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vested  in  Benjamin  Batt  for  so  many  years  of  the  term  as  he  should  live,  and  (lie 
residue  nf  the  term  after  the  death  of  I'.enjamin  was  vested  in  Elizabeth  Bait,  his 
daughter. 

On  the  marriage  of  Elizabeth  I'.iitl  with  Bartholomew  Boyd  Warburton,  by  inden- 
ture of  settlement  dated  the  24th  of  duly,  1779,  and  made  between  Benjamin  Batt  and 
Elizabeth  liatt,  his  eldest  daughter,  of  the  first  part ;  Bartholomew  Boyd  Elliott,  and 
the  Reverend  Robert  Alexander,  [3]  of  the  second  part  ;  and  Bartholomew  Boyd  War- 
burton  of  the  third  part;  lienjamin  Batt  and  Elizabeth  Batt,  in  consideration  of  the 
intended  marriage,  assigned  the  said  lands  and  their  respective  terms  therein  to 
Bartholomew  Boyd  Elliott  and  Robert  Alexander  for  the  residue  of  the  demised  term 
therein,  in  trust,  to  permit  Benjamin  liatt  to  receive  the  rents  and  profits  of  the  lands 
during  the  term  of  his  life,  and  after  his  decease  to  permit  Bartholomew  l'>oyd  War- 
burton  to  receive  the  rents  and  profits  of  the  lands  during  his  life  ;  and  in  case  Elizabeth, 
his  intended  wife,  should  survive  Ijartholomew  Boyd  Warburton,  then,  after  his 
decease,  to  permit  the  said  Elizabeth  to  receive  the  rents  and  profits  thereof  during  the 
term  of  her  life  ;  and  after  the  decease  of  Bartholomew  lioyd  Warburton  and  Elizabeth 
his  wife,  in  trust,  to  permit  the  first  son  of  the  marriage  to  receive  the  rents  and  [irofits 
until  he  should  arrive  at  the  age  of  twenty-one  years,  and  then  to  convey  the  lands  to 
such  first  son  absolutely  ;  and  in  case  there  should  be  no  issue  of  the  marriage,  tlien 
the  lands  and  the  interest  therein  should  become  the  sole  property  of  the  survivor  of 
them  the  said  Bartholomew  Boyd  Warburton  and  Elizabeth,  his  intended  wife. 

This  deed  of  settlement  was  not  registered. 

After  the  execution  of  the  settlement  the  marriage  took  effect,  and  Benjamin  Batt, 
during  his  life,  received  the  rents  and  profits  of  the  lands  of  Shanbougli  under  the  deed 
of  settlement.  After  the  death  of  Benjamin  Batt,  Bartholomew  Boyd  Warburton 
entered  into  possession  of  the  lands,  and  received  the  rents  and  profits. 

Bartholomew  Boyd  Warburton  being  so  in  the  possession  of  the  lands,  by  indenture 
dated  the  [4]  26th  of  May,  1800,  demised  to  George  Kough  and  Thomas  Kough  the 
lands  of  Shanbough,  for  the  term  of  345  years,  at  the  yearly  rent  of  £345  19s.,  being 
at  the  rate  of  16s."  per  acre;  and  the  indenture  of  lease  was  on  the  10th  day  of  June, 
iij  the  year  1800,  duly  registered  in  the  proper  registry-office  in  Ireland. 

George  Kough  and  Thomas  Kough,  under  this  indenture  of  lease,  entered  into 
possession  of  the  lands ;  and,  by  indenture  of  assignment,  bearing  date  the  9th  of  April, 
1813,  George  Kough  and  Thomas  Kough,  in  consideration  of  the  sum  of  £3000,  con- 
veyed their  interest  under  the  lease  to  George  Ivie  and  Henry  Ivie,  two  of  the  Lessors 
of  the  Defendant  in  error,  who  thereupon  entered  and  were  possessed  of  the  lands. 

There  was  no  proof  that  this  deed  of  assignment  was  not  registered. 

George  and  Henry  Ivie  continued  in  the  possession  of  the  lands,  under  the  deed  of 
assignment,  till  the  time  of  the  death  of  Bartholomew  l'>oyd  Warburton,  which  happened 
in  the  year  1823. 

Upon  the  death  of  Bartholomew  Boyd  Warburton,  Elizabeth  his  widow,  the 
Plaintift'  in  error,  claiming  to  be  entitled  to  tlie  lands  under  the  deed  of  settlement  of 
the  24th  of  July,  1779,  brought  an  ejectment  in  the  Court  of  King's  Bench  in  Ireland, 
for  recovery  of  the  possession  of  the  lands,  and  laid  demises  therein  in  her  own  name 
and  in  the  names  of  the  trustees  of  the  settlement  of  1779,  and  in  the  names  of  the 
several  other  persons  in  whom  the  legal  estate  in  the  premises  might  be  considered  to 
be  outstanding.  The  cause  was  tried  in  1823,  when  a  verdict  was  given  for  the 
Plaintiff  in  error. 

[5]  In  Michaelmas  term,  1823,  the  Defendants  in  error  having  obtained  a  condi- 
tional (jrder  to  set  aside  the  verdict,  the  matter  was  argued  before  the  Court  of  King's 
Bench  in  Ireland,  and  that  court,  on  the  26th  of  November,  1824,  allowed  the  cause 
shewn  against  the  conditional  order,  and  judgment  was  thereupon  entered  for  the 
Plaintiff  "in  error,  who  took  possession  of  the  lands  under  a  writ  of  habere  facias 
possessionem. 

The  Defendants  in  error  being  dissatisfied  with  the  judgment  of  the  Court  of  King's 
Bench,  in  Hilary  Term,  1825,  brought  their  ejectment  in  the  Court  of  ExchequeT  in 
Ireland,  to  recover  the  possession  of  the  lands,  which  ejectment  was  tried  in  1825; 
when  it  was  agreed  by  the  counsel  concerned  for  the  parties  on  each  side,  that  a  special 
verdict  should  be  entered,  which  was  accordingly  done. 

The  special  verdict  set  forth  the  facts  as  before  stated  ;  and  the  matter  having  lieen 
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argUL'J  upon  the  special  verdict  before  the  Court  of  Kxcliequer  in  Ireland,  that  court, 
on  the  13th  of  June,  1825,  gave  judgment  thereon  for  the  Defendants  in  error,  who 
thereupon  entered  again  into  possession  of  the  lands,  under  a  writ  of  habere  /acian 
possessionem. 

The  Plaintiff  in  error  being  dissatisfied  vpith  this  judgment  of  tlie  Court  of  Exchequer, 
in  Trinitj'  term,  1825,  brought  her  writ  of  error  returnable  into  the  Exchequer  Chamber 
in  Ireland,  assigning  general  errors,  and  the  Defendants  in  error  having  joined  issue  on 
the  writ  of  error,  the  Court  of  Exchequer  Chamber  in  Ireland,  upon  the  26th  of  June, 
1828,  afhrnied  the  judgment  of  the  Court  [6]  of  Exchequer:  whereupon  Elizabeth 
Warburton  brought  her  writ  of  error  returnable  in  Parliament,  and  assigned  for  errors 
the  several  matters  on  which  she  insisted  before  the  Court  of  P^xchequer  Chamber  in 
Ireland,  to  which  George  Ivie  and  Henry  Ivie  rejoined  that  there  was  no  error. 

The  case  was  argued  first  in  Marcli,  1831,  by  Sir  E.  Sugden  and  Mr.  J.  P.  Abbot, 
for  the  Plaintiti'  in  error,  and  by  J\lr.  and  Mr.  Swann,  for  the  Defendant  in 

error;  and  again  before  the  Judges  in  April,   1831,  by   Sugden  for  the  Plaintiff,  and 
Knight  for  the  Defendant. 
For  the  Plaintiffs  in  error. 

(April  13,  1831.)  The  case  turns  upon  the  third,  fourth,  and  fifth  sections  of  the 
Irish  act,  6  Anne,  c.  2.  This  act,  unlike  the  Engli.sh  act,  2  &  3  Anne,  c.  4,  contains 
no  provision  making  wills  void  for  defect  of  registration,  but  only  deeds.  In  England, 
therefore,  if  an  estate  is  devLsed,  and  not  registered,  the  heir  may  sell  ;  and  the 
purchaser  registering,  ousts  the  devisee  :  but  in  Ireland  the  devise  is  good,  though 
not  registered. 

There  is  nothing  in  either  act  enabling  registration  of  titles  gained,  by  devolution  of 
law.  Whether  a  title  gained  by  marriage  comes  within  that  description,  may  be 
doubtful ;  marriage  being  the  act  of  the  party. 

Nothing  in  this  act  provides  for  registration  of  title  gained  by  execution. 
1.   In  this  case,  the  title  does  not  begin  with  a  registered  instrument ;  therefore,  the 
benefit  of  registration  cannot  be  claimed.     If  A.  sells  to  B.  by  unregistered  deed,  and 
B.  sells  to  C.  by  registered  deed,  that  does  not  validate  the  sale  to  B.     On  this  point, 
cases  have  been  decided. 

[7]  2.  The  Defendants  in  error  do  not  bring  themselves  within  the  Eegistry  Act. 
The  demise  from  Bartholomew  Boyd  Warburton  was  registered  ;  but  the  assignment 
to  the  Plaintiffs  does  not  appear  to  have  been  registered,  and  they  must  show  a  registered 
title  in  themselYes.  The  registration  acts  do  not  interfere  with  the  operation  of  deeds 
as  between  the  parties ;  and  registration  is  only  necessary  to  prevent  a  subsequent  sale, 
by  some  of  the  parties,  to  a  person  who  might  register.  The  Plaintiffs  claiming  by 
unregistered  deeil,  cannot  set  that  up  against  another  unregistered  deed. 

3.  The  title  of  the  Plaintiff's  is  only  founded  in  equity.  Bartholomew  Boyd  War- 
burton had  only  an  equity. 

But,  without  resting  on  these  points,  we  rely  on  the  general  question. 
Elizabeth  Warburton  had,  in  1779,  a  vested  interest  in  the  term  :  and,  on  her 
marriage,  the  estate  was  conveyed  by  her  father,  tenant  for  life,  and  herself,  to  trustees. 
The  whole  term,  therefore,  passed  out  of  Benjamin  Batt  and  Elizabeth,  his  daughter, 
and  was  acquired  by  the  trustees.  It  was  not  essential  to  register  the  deed  as  against 
Benjamin  Batt  and  Elizabeth  A\'arburton  ;  but  only,  to  guard  against  Benjamin  Batt, 
Elizabeth  Warburton,  or  both,  conveying  to  a  second  purchaser. 

After  Elizabeth  Warburton  nwrried,  she  could  not,  during  her  coverture,  commit 
any  fraud  by  conveying  again  :  and  so  far,  registering  was  not  necessarj'.  Now,  vrliat 
interest  except  under  the  settlement  did  Bartholomew  Boyd  Warburton  acquire  by  the 
marriage  ?  Clearly  none — his  [8]  wife  having  no  estate  vested  in  her  at  the  time  of 
marriage,  to  give  him  any  marital  right  in  the  term.  How  could  the  husband,  then, 
acquire  in  his  marital  right  a  legal  power  to  commit  a  fraud  by  a  subsequent  sale,  so  as 
to  defeat  the  settlement  1  It  is  singular  doctrine,  that  a  man,  having  no  estate,  should 
be  enabled  to  defeat  the  wife's  conveyance  before  marriage,  by  a  right  in  something 
she  once  had.  Suppose,  forty  years  before  marriage,  she  had  sold  bond  fide  by  an 
unregistered  deed  ;  could  the  husband,  forty  years  after,  defeat  that  sale  by  any  act 
of  his? 

The  clauses  (if  the  act  of  Parliament  are  inartificially  framed;  but  the  House  can- 
not devest  an  estate,  bo7ld  fide  acquired,  by  any  subtle  construction  of  the  act.     This 
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tliuy  would  not  Jo,  unless  they  were  compelled  by  very  clear  words.  The  fourth  .section 
gives  to  registered  deeds  priority.  The  fifth  section  makes  unregistered  deeds  void 
against  judgments. 

We  have  to  consider, 

1st.  The  meaning  of  the  words  "  right,  title,  and  interest,"  in  the  fourth  section. 

2d.   Whether  the  fifth  section  is  not  in  construction  governed  by  the  fourth. 

The  words  "  right,  title,  and  interest,"  cannot  be  taken  literally  ;  for  then  the  sub- 
sequent purchaser  could  not  take  any  thing.  Lord  Redesdale  put  the  right  construction 
upon  the  words  in  Latouche  v.  Dunsany  ;*  but  here  the  husband  [9]  never  had  any 
estate,  so  the  Defendants  in  error  are  obliged  to  construe  it  a  "  right,"  etc.,  which  the 
party  might  have  had. 

The  Judges  in  the  Court  below,  who  were  of  opinion  that  the  Plaintiff  in  error 
was  entitled  to  the  judgment,  say  that  the  right  construction  is,  that  the  act  applies  to 
deeds  executed  by  tlie  "  same  "  person.  Under  the  English  act,  a  purchaser  from  an  heir, 
with  registry,  will  oust  an  unregistered  devisee.  It  is  difi'erent  in  Ireland  :  j  yet,  under 
the  construction  of  the  Defendants  in  error,  no  person  could  take  an  estate. 

The  Irish  act  did  not  intend  to  give  a  perfect  title  upon  the  register,  otherwise 
they  would  have  enforced  the  registry  of  wills.  From  the  words  and  intention  of  the 
act,  it  appears  that  it  applies  only  to  cases  of  conveyance  from  the  same  person. 

It  is  said,  that  the  fifth  section  is  independent  of  the  fourth  ;  and,  having  no 
restriction,  invalidates  all  deeds.  The  intention  of  the  fifth  section  was,  that  as  the 
third  and  fourth  give  priority  to  deeds  according  to  registration,  but  omit  judgments, 
the  difficulty  which  might  arise  from  such  omission  should  be  remedied,  and  it  gives 
priority  to  judgments  over  unregistered  deeds ;  that  is,  if  there  be  an  unregistered 
deed,  and  it  be  postponed  by  a  registered  deed,  judgments  also  shall  be  let  in  against 
the  unregistered  deed,  which  cures  the  anomaly  which  would  otherwise  occur. 

The  real  argument  of  the  Defendants  in  error  [10] '  is,  that  words  must  be  intro- 
duced to  apply  to  an  estate  which  a  man  might  have  had,  if  somebody  else  had  not 
done  an  act. 

The  cases  on  this  act  are.  Jack  d.  Rennick  i:  Armstrong,  and  Fury  v.  Smith.:;  The 
point  in  the  first  case  was  determined  in  the  same  way  in  England — that  if  A.  conveys 
to  B.  by  an  unregistered  deed,  then  to  C.  in  the  same  way,  and  C.  conveys  by  a 
registered  deed  to  D.,  r).'s  registered  deed  will  not  prevail  over  B.'s  unregistered  deed. 
In  the  second  case,  which  is  yet  more  material,  a  purchaser  by  a  registered  deed  from 
the  sheriff  was  held  not  to  give  priority  over  an  unregistered  deed.S      • 

The  clear  construction  of  the  act  is,  that  the  fourth  and  fifth  sections  are  to  be  read 
as  one  clause,  the  fifth  onlj'  giving  priority  to  judgments  :  that  the  act  is  to  be  con- 
strued according  to  Lord  Redesdale's  view,  and  not  to  be  extended  further. 

For  the  Defendants  in  error. 

The  case  in  the  Court  below  was  argued  upon  'the  fourth  and  fiftli  sections  of  the 
Registry  Act. 

Two  new  points  are  made  in  the  argument  here. 

The  question  is,  whether  if  an  assignment  is  made  by  an  unmarried  woman,  and 
she  afterwards  marry,  and  then  her  husband  assign,  the  registered  deed  of  the  husband 
will  not  defeat  the  unregistered  deed  of  the  wife. 

One  new  point  is,  whether  non-registration  of  the  common  title  is  material.  Where 
the  title  is  [11]  common,  the  registration  is  immaterial.  When  they  become  distinct, 
it  is  material.     In  .Tack  i-.  Armstrong,  registration  was  held  necessary  to  give  title. 

The  special  verdict  finds  nothing  affirmatively  or  negatively  as  to  the  registration  of 
the  common  title  ;  and,  in  the  absence  of  proof,  nothing  is  to  be  inferred.  As  in  case 
of  an  annuity  deed;  if  the  memorial  is  not  stated  in  pleading,  the  objection  must  be 
brought  forward  by  the  party  impeaching  the  deed. 

*  1  S.  &  L.  1.59.  The  passage  in  question  is  as  follows: — "It  must  be  understood 
"  to  mean,  according  to  the  right,  title,  and  interest  which  such  person  had  to  make  a 
"  conveyance,  which  would  have  been  good  if  such  prior  conveyance  had  not  existed." 

t  See  the  cases  of  devise  and  conveyance  by  the  heir  put  in  the  judgment  in  the 
Court  below,  by  Lord  Plunkett.      1  Hudson  and  Brooke,  680,  ei  sei/. 

I  See  Appendix  to  1  Hudson  and  Brooke. 

§  See  Hudson  and  Brooke  in  principal  case,  G77,  711,  and  717. 
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The  deeds  in  conflict  arc  thotic  of  1779  and  1800  ;  the  first  is  unregistered,  the 
second  is  registered.  It  is  argued,  that  the  interest  of  Warburton  the  husband  was  not 
legal,  but  equitable.  This  is  true  in  one  sense,  but  not  applicable  to  the  question. 
The  question  here  is,  what  was  his  power  to  render  the  deed  uf  1779  inoperative. 
This  depends  upon  the  construction  of  the  fourth  and  fifth  sections  of  the  Registry  Act 
of  Ireland,  6  Ann.  c.  2. 

The  prmciple  of  the  law  is  laid  down  by  Lurd  Redesdale,  in  Latouche  v.  Lord 
Dunsany,*  as  applied  to  the  doctrine  of  tacking,  that  the  registry  was  intended 
principally  for  the  securit}'  of  purchasers.  The  fourth  section  gives  validity  to  regis- 
tered deeds,  according  to  priority  of  the  time  of  registration.  Doubts  upon  this 
question  were  first  raised  in  Fury  v.  Smith  [Appx.  1  Hudson  &  Brooke] :  but  that  case 
hardly  required  the  discussion  of  the  point  in  question,  and  the  opinion  of  Bushe 
C.  J.  in  that  case  was  extrajudicial.  The  section  is  supposed  to  apply  to  deeds  executed 
by  the  same  grantor.  [12]  That  ground  is  taken  by  the  Judges ;  and  that  is  the  point 
now  in  discussion  as  to  the  fourth  section.  It  is  argued,  that  the  subsequent  deed 
being  first  registered  would  be  valid,  if  executed  by  the  wife  ;  but  not  so,  if  executed  by 
the  husband.  But  there  is  no  such  limitation  in  the  section,  nor  to  })e  inferred  from 
its  language,  which  is  large  enough  to  reach  deeds  executeil  by  different  individuals. 
There  is  nothing  in  policy  or  principle  so  to  restrict  the  meaning.  The  policy  of  the 
Registry  Act  is  to  prevent  secret  conveyances,  to  the  prejudice  of  purchasers.  It  is  a 
remedial  law,  and  it  is  the  duty  of  courts  of  justice  to  prom(.ite  this  policy,  and  advance 
the  remedy.  It  is  argued,  that  the  act  does  not  provide  for  every  case  ;  that  wills  are 
excepted  ;  and,  therefore,  it  is  to  be  presumed  that  exceptions  were  intended  :  that  titles 
by  operation  of  law  not  being  within  the  act,  it  is  expedient  to  enlarge  the  exception  at 
the  expense  of  the  rule,  and  the  policy  of  the  act. 

It  was,  probably,  accidental  that  the  case  of  wills  was  omitted  in  the  provisions  of 
the  act. 

The  statute,  in  the  first  and  third  sections,  gives  an  election  to  register  wills ;  and 
other  provisions  as  to  wills  are  made  in  other  sections.  If  no  loss  was  to  follow  the 
non-registration,  the  clauses  were  useless.  By  the  eighteenth  section  it  is  provided, 
that,  in  case  of  impediment,  devisees  registering  a  memorial  six  months  after  the 
attainment  of  the  will,  etc.  it  shall  be  sufficient.  Sufficient  for  what,  if  no  forfeiture, 
loss,  or  inconvenience  is  to  follow  the  non-registration  ? 

Sugden.     It  was  copied  by  mistake  from  the  English  act. 

Knight.  If  it  was  copied,  there  is  reason  to  [13]  suppose  that  it  was  intended  to 
compel  the  registry  of  wills. 

The  remedy  was  intended  t<j  be  applied  to  instruments  which  might  be  concealed, 
to  the  prejudice  of  purchasers.  How  is  the  mischief  less,  when  the  deeds  are  executed 
by  different  persons  1  Suppose  after  the  death  of  father,  tenant  for  life,  the  remainder 
of  a  term  devolves  upon  a  wife,  being  under  coverture.  Husband  and  wife  convey  by 
registered  deed.  After  death  of  the  wife,  there  is  a  conveyance  by  the  husband  by 
unregistered  deed.     Is  that  to  prevail  ? 

Marriage  makes  no  difference,  but  vesting  the  legal  right  in  husband.  The  argu- 
ment is,  that  the  statute  does  not  apply  to  all  cases,  therefore  it  is  not  inexpedient  to 
extend  the  exception  to  this.  The  deed  tif  the  husband  is,  in  such  cases,  that  of  the  wife. 
Suppose  a  covenant  by  the  husband  against  acts  of  the  wife,  the  act  of  the  husband 
would  be  a  breach  of  the  covenant. 

This  construction  of  the  act  was  never  contended  for  before  the  year  1822.  In 
Bushell  V.  Bushell,t  the  case  of  ancestor  and  heir  occurred.  The  point  in  that  case 
was  upon  a  question  of  notice  ;  but  the  point  now  taken  was  not  suggested  :  whereas 
the  point,  if  valid,  would  at  once  have  put  an  end  to  the  case. 

Great  inconveniences  have  been  suggested  if  the  construction  for  which  we  con- 
tend be  admitted,  cases  of  many  successive  descents,  cases  of  persons  out  of  possession; 
but  those  who  use  the  argument  forget  that  the  Registry  Act  never  makes  a  bad  deed 
good.     Underdown  v.  Lord  Courtown.  | 

Reverting  to  the  point  that  the  deeds  must  be  [14]  executed  by  the  same  hand, 
many  cases  may  be  put ;  as,  su[ipose  the  first  deed  had  been  executed  by  the  wife 
before  marriage,  and  then  the  husband  had  died,  and  then  the  wife  executes  another 

*  1  S.  &  L.  157.  :    1  Sch.  ^t  Lef.  p.  90.  I   2  Sch.  vt  Lcf.  41. 
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deed.  So,  if  there  is  no  assignment  before  marriage,  but  an  assignment  by  the  hus- 
band during  the  marriage,  and  then  he  dies  and  the  wife  assigns.  So,  if  A.  B.  assigns 
to  C.  D.,  who  assigns  to  H.,  and  then  to  E.  F.  ;  A.  B.  dying,  and  appointing  C.  D.  his 
executor.  So  in  the  case  of  joint  tenants  :  if  one  assigns,  and  the  assignee  does  not 
register,  and  then  the  survivor  assigns  the  wliole  ;  in  that  case,  it  is  not  the  same  liand 
that  executes  botli  conveyances,  as  far  as  one  moiety  is  concerned.  So,  if  the  husband 
conveys  an  estate  for  his  hfe,  and  then  husband  and  wife  join  in  a  fine.  The  words 
"  right,  title,  and  interest,"  *  mean  such  right,  etc.  as  the  person  had  to  make  a  con- 
veyance. 

As  to  the  fiftli  section,  it  is  not  necessary  for  case  of  Defendant  in  error. 
By  the  Appellants  aid  is  borrowed  from  the   fourth  section  to  give  construction  to 
the  fifth  ;  but  the  language  of  the  fifth  section  is  clear  and  decisive. 

It  is  argued  that  it  is  only  intended  to  apply  to  judgments  ;  but  how  can  the  word 
"  deeds,"  etc.  be  struck  out  "i  That  would  be  to  repeal,  not  to  expound,  the  statute. 
The  case  is  within  the  words  and  the  mischief  of  the  statute,  why  not  within  the 
operation  ? 

As  to  the  cases  cited,  Jack  v.  Armstrong  has  no  bearing  on  the  question  :  it  is  a 
mere  repetition  of  Honej'comb  v.  Waldron,t  and  ilecides  only  that  registration  by  an 
assignee  of  an  unregistered  deed  [15]  is  immaterial.  As  to  Fury  v.  Smith  [Appx. 
1  Hudson  &  Brodie],  it  is  not  so  clearly  distinguishable  ;  but  this  is  in  substance  an 
appeal  from  that  decision.  That  case  is  not  law,  but  may  be  supported  consistently 
with  this.  It  was  there  held  that  the  execution  was  good ;  because  the  party  had 
assigned  away  all  right,  and  the  decision  proceeded  on  the  gi'ound  that  the  sheriff  can 
take  nothing  but  what  the  party  has.  If,  however,  the  decisions  are  inconsistent,  the 
House  must  decide  between  them. 

In  reply.  It  may  be  admitted  that  the  necessity  of  registration  iloes  not  arise 
until  there  is  a  conllict  of  title.  Here,  both  Plaintiff  in  error,  and  Defendant  in  error, 
clain\  under  unregistered  deeds.  The  question  then  is,  to  which  priority  is  to  be  given. 
Surely  to  that  which  gives  the  legal  title  independently  of  the  Registry  Act. 

As  to  the  objection  that  the  fact  does  not  appear  on  the  pleading,  we  are  here  upon 
a  special  verdict,  by  which  it  appears  that  the  deed  is  not  registered.  If  so,  the  Registry 
Act  leaves  the  question  still  open.  A  party  not  claiming  under  a  registered  deed  cannot 
claim  against  a  legal  title.  The  act  does  not  enalile  parties  in  these  circumstances  to 
claim  under  unregistered  instruments  :  the  act  only  gives  priority  to  registered  instru- 
ments. The  legal  title  was  in  the  trustees  in  1779.  During  the  argument  an  assignment 
might  be  made  to  third  persons,  which  would  create  an  intermediate  title.  If  there  is 
doubt,  it  must  operate  in  favour  of  the  Plaintift"  in  error;  for,  independently  of  the 
act,  he  has  a  good  title  ;  he  is  a  bona  fide  purchaser  for  valuable  consideration.  Some- 
thing must  be  found  in  the  act  to  take  away  the  right. 

It  is  said  to  be  admitted,  that  this  opinion  was  [16]  never  entertained  before  1822. 
But  the  Judges  in  court  below  only  say,  that  the  point  never  arose  until  the  case  of 
Fury  V.  vSmith  was  before  the  court. 

The  (juestion  is,  whether  the  rule  is  to  be  confined  to  conveyances  by  the  same 
person.  As  to  the  18th  section,  it  is  against  the  argument  for  the  Defendant  in  error. 
It  appears  from  the  2d  and  3d  Ainie,  that  the  Irish  act  was  copied  rerhatini  from  the 
English.  The  first  clause  m  the  English  act  makes  devises  not  registered  void,  as 
against  purchasers.  The  only  rational  hypothesis  is,  that  the  Irish  act,  as  originally 
drawn,  was  the  same  as  the  English,  but  that  afterwards  parts  were  struck  out. 

By  the  acts,  English  as  well  as  Irish,  all  parties  by  the  general  enactments  are 
bound  to  enroll  deeds,  and  the  enrolment  gives  to  them  a  certain  operation  extending 
to  covenant  for  title.  The  words  "  grant,"  etc.  have  been  held  to  operate  as  covenants 
by  enrolment  without  express  covenants. 

It  has  been  held  that  registration,  by  election,  does  not  operate  as  notice.  There  is 
a  marked  distinction  between  the  English  and  Iri.sh  acts.  Under  the  former,  if  A. 
executes  by  unregistered  instrument  to  B.  and  then  devises,  the  question  is  not  decided 
how  it  would  operate.  If  a  will  is  not  registered,  the  estate,  it  seems,  would  descend, 
and  might  defeat  the  devise.  The  ^^'ords  oi  the  act  are,  "  unless  memorial,"  etc.  The 
operation  of  the  Irish  act  is  the  other  way.     In  the  case  put,  the  heir  at  law  could  not 

*  See  1  Sch.  &  Lef.  p.  1.59.  t   Strange,  1064. 
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defeat  the  devise.  A  purchaser,  therefore,  might  he  defeated  by  a  devise  not  registered. 
If  A.  sells  by  unregistered  deed  in  Ireland  and  then  devises,  and  the  heir  .sells  by 
registered  deed,  that  would  be  inoperative. 

[17]  If  the  construction  of  the  Plaintiff  in  error  is  adopted,  all  difficulties  are  re- 
moved ;  none  can  occur.  If  that  of  the  Defendant  in  error  is  taken,  the  law  is  involved 
in  difficulties  innumerable. 

The  doctrine  of  Fury  r.  Smith  is  unobjectionalile.  If  A.  conveys  to  1!.,  liy  unre- 
gistered deed,  it  is  good  between  them.  The  conflict  arises  on  subsequent  deeds 
registered.  But  the  estate  must  be  vested  before  the  right  can  be  given.  Here  the 
wife  had  parted  with  the  estate  before  marriage.  Tlie  husband,  therefore,  had  no 
interest. 

The  act  could  not  intend  to  give  an  estate  to  a  person  who  had  it  not.  Cases  may 
be  put  of  a  conveyance  by  an  heir,  or  the  heir  of  an  heir,  and  it  may  be  askerl,  where  is 
it  to  stop  1  The  answer,  it  is  said,  is  furnished  by  Underwood  v.  Lord  Courtown  [2 
Sch.  &  Lef.  41],  that  this  cannot  be  done  where  the  party  is  out  of  possession.  But 
the  case  is  not  rightly  understood.  Suppose  a  conveyance  by  a  grandson  and  no 
registered  instrument  appears,  they  must  argue  that  it  is  good. 

The  case  of  Bushel  v.  Bushel  *  turned  upon  notice.  As  to  the  case  put  of  joint 
tenancy,  by  the  assignment  the  tenancy  would  be  severed  ;  there  could  be  nu  survivor- 
ship. The  question  then,  would  not  arise.  The  registry  being  good  against  parties 
conveying,  must  operate  to  sever  the  joint  tenancy. 

As  to  the  other  case  put  of  husband  and  wife,  there  is  nothing  in  the  act  to  prevent 
a  party  from  selling  what  he  has.  The  husband  may  sell  his  life  interest.  Husband 
and  wife  may,  by  lawful  conveyance,  sell  the  inheritance  if  they  have  it ;  but  the  estate 
passes  out  of  the  wife. 

[18]  The  question  cannot  depend  on  the  fifth  section  of  the  act  alone  ;  but  on 
the  joint  operation  of  the  two  sections,  the  fourth  and  the  fifth,  which  cannot  be 
separated. 

The  question  is,  what  is  the  meaning  of  the  words  in  the  fifth  section,  "  right,  title," 
etc.  is  it  of  what  they  had  or  might  have  hadi 

Lord  Redesdale  in  Latouche  v.  Loril  Dunsany  t,  decides  that  it  is  only  as  to  what 
they  had :  and  this  construction  was  recognised  by  Lord  Plunket  in  the  decision  of 
this  case. 

Lord  Tenterden,  at  the  conclusion  of  the  argument,  said,  that  the  case  when  argued 
in  the  court  below  was  considered  as  one  of  great  doubt ;  the  Judges  in  Ireland  being 
equally  divided  upon  the  question.  Under  these  circumstances,  he  said,  it  would  be 
right  to  put  questions  to  the  Judges  on  the  point  of  law  ;  and  that  until  their  answer 
should  be  received,  he  should  abstain  from  ititimating  any  opinion  upon  the  subject. 

Lord  Tenterden  then  stated  the  question  to  be  proposed  to  the  Judges,  in  which  it 
was  alleged  that  the  assignment  of  the  lease  was  not  registered ;  when  iNIr.  Knight, 
from  the  bar,  submitted  that  the  fact  was  not  so  found  in  the  special  verdict.  Lord 
Tenterden  thought  that  the  non-registration  must  be  assumed  from  the  absence  of  recital 
that  it  was  registered.  But  upon  a  suggestion  that  it  might  turn  out  that  it  was 
registered,  and  after  consultation,  another  (juestion  to  the  Judges  was  added,  in  which 
the  registration  of  the  assignment  was  supposed. 

[19]  The  statement  and  questions  put  to  the  Judges  were  as  follows. 

An  unmarried  woman  being  possessed  of  land  in  Ireland  for  a  long  term  of  years, 
and  about  to  marry,  assigned  the  term  by  a  deed,  executed  also  by  the  intended  hus- 
liand,  to  trustees,  upon  trust,  to  permit  the  husband,  after  marriage,  to  receive  the  rents 
for  life,  then  to  the  wife  for  life,  then  to  the  first  son  of  the  marriage,  if  any,  with 
remainder  over.  The  marriage  took  effect ;  the  husband  entered  into  possession,  and 
received  the  rents  and  profits,  and  then  made  a  lease  for  years  for  part  of  the  term, 
rendering  rent ;  the  lessees  entered  and  received  the  rents  and  profits,  and  then  assigned 
the  lease  for  a  valuable  consideration. 

The  marriage  settlement  was  not  registered.  The  lease  by  the  husband  was 
registered.     The  assignment  of  the  lease  is  supposed  not  to  have  been  registered. 

The  wife  surviving  her  husband,  obtained  possession  of  the  land.  The  assignees 
of  the  lease  brought  an  ejectment  against  her  to  recover  the  possession. 

*  1  Sch.  &  Lef.  90.  t   1  Sch.  &  Lef.  137. 
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Upon  this  statement  two  questions  were  put,  regard  being  liail  to  tlie  true  construc- 
tion of  the  Irish  Registry  Act,  6  Anne,  chap.  2. 

1.  Which  title  is  to  be  preferred,  that  of  the  assignees  of  the  lease,  or  of  the  widow 
or  the  trustees  under  the  settlement  1 

2.  Supposing  the  assignment  of  the  lease  to  have  been  registered,  will  the  construc- 
tion be  the  same  ? 

The  Judges  having  requested  time  to  deliberate  upon  the  case,  the  following 
statement  was,  in  [20]  February,  1832,  delivered  as  the  unanimous  opinion  of  the 
Judges. 

Upon  the  first  of  these  questions,  the  Judges  who  have  heard  the  argument  at  your 
Lordships'  bar  are  of  opinion,  that  regard  being  had  to  the  true  construction  of  the  Iri.sh 
Registry  Act,  the  title  of  the  assignees  of  the  lease,  under  the  circumstances  above 
stated,  is  to  be  preferred  to  that  of  the  widow,  and  also  to  that  of  the  trustees  under  the 
settlement.  Upon  the  second  question,  they  are  of  opinion,  that  supposing  the  assign- 
ment of  the  lease  to  have  been  registered,  the  construction  of  the  statute  remains 
the  same. 

Upon  the  facts  of  this  case,  Mr.  Warburton,  who  granted  the  lease  of  1800,  was  at 
the  time  of  granting  it  in  possession  of  the  premises ;  and,  as  the  marriage  settlement 
of  1779  was  never  put  upon  the  register,  he  must  have  appeared  to  the  public,  and 
amongst  the  rest  to  the  lessees,  taking  under  the  lease  of  1800,  to  be  in  possession  of 
the  premises  either  in  his  own  right  or  in  right  of  his  wife  ;  in  either  of  which  cases  he 
would  have  had  the  undoubted  right  to  grant  a  valid  term  by  the  lease  of  1800,  unless 
the  unregistered  settlement  of  1779  stands  in  the  way.  Now  it  is  not  disputed  on  the 
part  of  the  Plaintiff  in  error,  that  if  i\lr.  Warburton  had  been  the  party  who  con- 
veyed the  term  by  the  unregistered  settlement  of  1779,  and  had  afterwards  made  the 
lease  which  was  registered,  such  lessees  being  purchasers  for  a  valuable  consideration, 
might  have  availed  themselves  of  the  fifth  section  of  the  Registry  Act,  and  that  the 
prior  settlement  would  have  been  held  fraudu-[21]-lent  and  void  as  against  the  lease. 
Such  a  case  is  admitted  to  fall  Avithin  the  letter  as  well  as  the  spirit  of  the  act ;  but  it 
is  contended  by  the  Plaintiff  in  error,  that  the  operation  of  the  Irish  Registry  Act  ex- 
tends no  further,  but  is  confined  to  cases  in  which  both  the  earlier  and  the  subsequent 
conveyances  are  the  deeds  of  the  same  grantor ;  and  whether  such  is  the  case,  or  on  the 
contrary  the  act  extends  to  give  a  [ireference  to  the  subsequent  deed  when  registered, 
against  the  prior  unregistered  deed,  notwithstanding  the  same  was  executed  by  a  former 
owner  of  the  estate,  is,  in  substance,  the  question  now  proposed  for  our  consideration. 

No  case  can  be  found  either  upon  the  English  Registry  Acts,  or  upon  the  Irish  act 
now  under  consideration,  in  which  this  precise  question  has  been  decided  by  a  court  of 
law.  It  must  therefore  be  determined  upon  principle,  not  upon  authority  ;  and  the 
only  principle  of  decision  that  is  applicable  to  it,  is  the  just  construction  of  the  statute 
itself,  to  be  made  out  by  a  careful  examination  of  the  terms  in  which  it  is  framed,  and 
liy  a  reference,  in  all  cases  where  a  doubt  arises,  to  the  object  which  the  legislature  had 
in  view  when  the  statute  was  passed.  Where  the  language  of  the  act  is  clear  and  ex- 
plicit, we  must  give  effect  to  it,  whatever  may  be  the  consequences  ;  for  in  that  case, 
the  words  of  the  statute  speak  the  intention  of  the  legislature.  If  in  any  case  a  doubt 
arises  ui)on  the  words  themselves,  we  must  endeavour  to  solve  that  doubt  liy  discover- 
ing the  object  which  the  legislature  intended  to  accomplish  by  passing  the  act. 

And  although  it  would  be  impossible  to  ('onsider  a  question  to  he  free  from  difficulty, 
where  opinions  [22]  have  been  formed  upon  it  in  direct  contradiction  to  each  other,  and 
each  opinion  has  been  supported  with  such  acuteness  and  ability  by  the  very  learned 
Judges  of  the  several  Courts  below,  before  which  it  has  been  agitated ;  yet  we  have, 
upon  consideration,  come  to  the  conclusion,  that  both  the  closer  interpretation  of  the 
words  of  the  statute,  and  the  construction  which,  at  the  same  time,  most  suppresses  the 
mischief  the  legislature  had  in  view,  and  most  advances  the  remedy  which  is  held  forth, 
warrant  us  in  the  opinion,  that  the  registered  lease  of  1800  is  to  be  preferred  to  tlie  un- 
registered marriage  settlement  of  1779  ;  and  that  the  latter,  in  so  far  as  its  provisions 
are  inconsistent  with  the  validity  of  the  lease,  is  to  be  held  altogether  void. 

The  question  appears  to  turn  almost  entirely  on  the  construction  of  the  fifth  section 
of  the  statute,  which  declares  in  what  cases,  and  under  what  circumstances,  an  un- 
registered deed  shall  be  void.  For  as  to  the  fourth  section,  to  which  considerable 
importance  has  been  attached  in  the  course  of  the  argument,  it  appears  to  us  to  be  con- 
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fined  to  the  case  of  priority  of  registered  deeds  as  between  themselves,  and  to  liave  very 
little,  if  any,  bearing  upon  the  question  immediately  nnder  discussion. 

Before,  however,  we  come  to  the  more  particular  consideration  of  the  fifth  section, 
it  will  be  advisable  to  look  generally  at  the  preamble  of  the  statute,  and  the  other 
clauses  which  precede  the  fifth,  in  order  that  we  may  ascertain  from  the  act  itself,  the 
object  and  general  intention  of  the  legislature  in  passing  it ;  for  such  intention  is  to  be 
the  guide  of  our  course,  in  case  any  difficulty  should  arise  in  the  construction  of  a 
particular  clause. 

[23]  This  statute,  which  was  passed  by  the  Irish  parliament,  in  the  sixth  year  of 
Queen  Anne,  is  entitled  "  An  act  for  the  public  registering  of  all  deeds,  conveyances, 
"  and  wills,  that  shall  be  made  of  any  lands,  tenements,  or  hereditaments."  It  begins 
by  stating  its  object  to  be,  "'for  securing  purchasers,  preventing  forgeries  and  fraudulent 
"  gifts  and  conveyances  of  land,  tenements,  and  hereditaments,  which  have  been 
"  frequently  practised  in  this  kingdom,  especially  by  Papists,  to  the  great  prejudice  of 
"  the  Protestant  interests  thereof ;  and  for  settling  and  establishing  a  certain  method, 
"  with  proper  rules  and  directions,  for  registering  a  memorial  of  all  deeds  and  convey- 
"  ances,  which  from  and  after  the  2.5th  day  of  March,  1 708,  shall  be  made  and  executed 
"  for  or  concerning  any  honours,  etc.  in  this  kingdom,  and  of  all  wills  and  devises  in 
"  writing,  etc. ;"  and  it  then  proceeds,  in  the  first  section,  to  enact,  that  a  public  office 
for  registering  memorials  of  deeds  and  conveyances,  wills  and  devise.s,  shall  lie  estab- 
lished and  kept  in  the  city  of  Dublin,  to  lie  managed  and  executed  by  a  fit  and  able 
person,  etc. 

The  first  section,  therefore,  of  the  act  is  framed  in  the  most  general  and  compre- 
hensive terms,  comprising  "  all  deeds  and  conveyances  for  or  concerning  any  lands," 
without  restriction  or  qualification  as  to  the  parties  by  whom  such  deeds  or  conveyances 
were  executed  or  otherwise  ;  showing  the  intention  of  the  legislature  to  have  been  to 
provide,  in  the  place  and  stead  of  the  ancient  and  more  public  and  notorious  mode  of 
transferring  landed  property,  the  means  of  discovering  all  transfers  with  equal  or 
greater  certainty,  by  re-[24]-ferring  to  a  public  register  ;  upon  the  face  of  which,  it  was 
intended,  they  should  all  lie  found. 

The  third  section  directs,  that  a  memorial  of  all  deeds  and  conveyances,  which  from 
and  after  the  25th  day  of  March,  1708,  shall  be  made,  for  or  concerning,  or  whereby 
any  honours?,  etc.  within  this  kingdom  may  be  anywise  afiected,  may,  at  the  election 
of  the  party  or  parties  concerned,  be  registered  in  such  manner  as  is  hereinafter 
directed. 

There  is  nothing,  therefore,  in  the  language  of  this  third  section,  which  restrains 
the  generality  of  the  first.  It  is  still  a  memorial  of  all  deeds  and  conveyances  which 
the  legislature  contemplates  ;  although  it  is  left  open  to  the  discretion  of  the  parties  to 
whom  the  conveyances  are  made,  whether  they  will  avail  themselves  of  the  protection 
of  the  act,  or  incur  the  consequences  to  which  they  become  liable,  by  neglecting  its 
provisions. 

AVhat  those  consequences  are,  the  fourth  and  fifth  sections  proceed  to  declare  : — 

For  by  the  fourth  section  it  is  enacted,  "That  every  sucli  deed  or  conveyance,  a 
"  memiirial  whereof  shall  be  duly  registered,  .shall  be  deenu'(l  and  taken  as  good  and 
"  eftectual  both  in  law  and  equity,  according  to  the  priority  of  time  of  registering  such 
"  memorial,  according  to  the  right,  title,  and  interest  of  the  person  or  persons  so  con- 
"  veying  such  honours,  etc.  against  all  and  every  other  deed,  conveyance,  or  disposition 
"  of  the  honours,  etc.  comprised  or  contained  in  any  such  memorial  as  aforesaid." 

This  clause  is  framed  for  the  purpose  of  regulating  the  priorities  of  registered  deeds 
and  con-[25]-ve}'ances  as  between  themselves,  and  is  expressed  in  the  same  general 
terms  as  the  preceding. 

It  begins  by  enacting,  "  That  every  such  deed  or  conveyance,"  that  is,  every  deed 
or  conveyance  executed  after  the  25th  March,  1708,  affecting  lauds,  etc.  in  Ireland:  an 
expression  unlimited  and  unqualified  by  any  reference  to  the  persons  executing  such 
deeds  ;  neither  requiring  nor  appearing  to  require,  that  the  party  who  executes  must 
claim  under  a  registered  conveyance,  or  importing  any  other  restriction.  The  statute 
then  enacts,  "  that  it  shall  be  good  and  sufficient  according  to  the  priority  of  time  of 
"  registering  such  memorial,  against  ail  and  every  deed,  conveyance,  or  disposition  of 
"  the  honours,"  etc.  Words  equally  unlimited,  and  unqualified  by  any  consideration, 
whether  the  person  executing  such  prior  deed  was  or  was  not  the  same  person  who 
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executed  the  second  ;  whether  the  person  executing  the  second  deed  claims  under  a 
registered  conveyance;  whetlier  he  is  seised  or  [jossessed  propria  jure,  or  is  in  under  a 
title  which  is  come  to  him  by  act  or  operation  of  law. 

We  do  not  see  how  we  can  give  full  force  to  the  expression  used  by  the  legislature 
in  this  section,  unless  we  adopt  a  constru(.'tion  as  large  as  the  language  itself.  If  it  had 
been  the  intention  of  the  legislature,  that  the  priority  between  deeds  should  take  place 
according  to  the  time  of  their  registration,  oidy  where  both  the  first  ami  the  second  deed 
were  e.xecuted  bj'  the  same  person,  it  surely  would  have  been  easy  to  have  expressed 
this  by  words  to  that  effect ;  but  there  is  no  expression  in  the  fourth  section,  which 
imports  such  a  restriction,  and  we  think  we  should  be  legislating,  not  [26]  interpreting, 
if  we  were  to  imply  such  words  of  our  own  authority. 

The  fifth  section,  the  section  upon  which  the  present  questions  turn,  state  the  effect 
of  registration  as  between  unregistered  and  registered  deeds,  in  the  following  terms : — 
"  Every  deed  or  conveyance  not  registered,  of  all  or  any  of  the  honours,  etc.  comprised 
"  or  contained  in  such  a  deed  or  conveyance,  a  memorial  whereof  shall  be  registered  in 
"  pursuance  of  this  act,  shall  be  deemed  and  adjudged  as  fraudulent  and  void,  not  oidy 
"  against  such  a  deed  or  conveyance  registered  as  aforesaid,  but  likewise  against  all  and 
"  every  creditor  and  creditors,  by  judgment,  recognizance,  statute  merchant,  or  of  the 
"  staple,  confessed,  acknowledged,  or  entered  into,  as  for  or  concerning  all  or  any  of  the 
"  honours,  etc.  contained  or  expressed  in  such  memorial,  registered  as  aforesaid." 
Now  in  this  clause  also,  as  in  the  former,  the  expression  is  general,  "every  deed;" 
and  is  altogether  unqualified  by  any  reference  to  the  description  of  the  party  by  whom 
the  unregistered  deed  is  executed,  whether  he  be  the  same  who  executed  the  registered 
deed,  or  another  and  a  different  person. 

The  same  observation,  therefore,  occurs  upon  the  fifth,  which  has  already  been 
made  upon  the  fourth  section  ;  viz.  if  the  legislature  intended  the  unregistered  deed  to 
be  void  against  a  registered  deed,  in  such  case  only  where  both  were  executed  by  the 
same  party,  so  important  a  qualification  would  scarcely  have  been  omitted  in  the  act 
itself,  or  left  to  be  supplied  by  interpretation  in  a  court  of  law. 

From  this  general  view,  therefore,  both  of  the  [27]  preamble  and  tlie  five  first  clauses 
of  the  statute,  we  think  it  cannot  be  doubted  but  that  the  statute  meant  to  afford  an 
effectual  remedy  against  the  mischief  arising  to  purchasers  for  a  valuable  consideration, 
from  the  subsequent  discovery  of  secret  or  concealed  conveyances,  or  secret  or  concealed 
charges  upon  the  estate.  Now  it  is  obvious,  that  no  more  effectual  remedy  can  be 
devised  than  by  requiring,  that  every  deed  by  which  any  interest  in  lands  or  tenements 
is  transferred,  or  any  charge  created  thereon,  shall  be  put  upon  the  register,  under  the 
peril  that  if  it  is  not  found  thereon,  the  subsequent  purchaser  for  a  valuable  considera- 
tion and  without  notice,  shall  gain  the  priority  over  the  former  conveyance,  by  the 
earlier  registration  of  the  subsequent  deed. 

If  the  words  of  the  fifth  section  will  bear  this  construction,  it  is  to  be  preferred  to 
that  which  limits  the  operation  of  the  clause  to  those  cases  only  where  both  the 
conveyances  are  the  deeds  of  the  same  man.  For  in  the  latter  case,  the  remedy  is 
obviously  incomiilete.  The  mischief  to  the  purchaser  is  the  same,  whether  the  secret 
conveyance  or  charge  arises  from  the  deed  of  his  immediate  grantor,  or  that  of  a  former 
owner  of  the  estate.  If  the  words  of  the  statute  will  comprehend  both,  why  is  he  to  be 
protected  against  the  .secret  deed  in  the  one  case,  and  not  in  the  other?  What  just 
ground  of  complaint  can  be  urged  against  such  a  construction  by  the  grantee  under  the 
unregistered  deed,  executed  by  a  former  owner  of  the  estate  ?  The  deed,  if  it  was  a 
real  and  a  bond  JUIp.  transaction,  must  have  been,  or  ought  to  have  been,  in  his  custody 
or  power  from  the  time  of  its  delivery  : — what  cause  can  be  assigned  for  its  non-appear- 
ance [28]  upon  the  register,  except  either  collusion  with  the  grantor,  or  carelessness  and 
neglect  in  himself,  or  mere  accident?  In  neither  case  can  he  complain  of  the  construc- 
tion of  a  statute,  by  which  his  own  fraud,  or  his  own  want  of  due  caution,  or  an  accident 
which  befel  himself,  is  not  allowed  to  (ipt>rate  to  the  prejudice  of  the  rights  of  the 
more  ililigent  purchaser.  Suppose  a  man  to  settle  his  property  upon  his  youngest  son's 
marriage,  on  himself  for  life  ;  remainder  to  his  eldest  son  for  life  ;  remainder  to  the 
youngest  son,  his  wife  and  children,  in  strict  settlement;  remainder  over  in  fee  ;  the 
.settlement  is  not  registered  and  the  settler  dies.  His  eldest  son  enters,  and,  supposing 
himself  to  have  the  fee,  conveys  to  a  purchaser  for  a  valuable  consideration.  Shall  it 
be  allowed,  that  the  younger  son,  his  widow,  or  his  children,  shall  enter  and  evict  the 

508 


WARBURTON  V.  LOVELAND  f  1  832]  VI  BlIGH  N.  S. 

purchaser?  Or,  suppose  a  like  settlement,  and  a  like  concealment,  and  the  father 
devises  all  his  lands  in  trust  to  sell,  and  to  apply  the  money  to  debts  and  portions,  or 
other  purposes.  After  the  estate  is  sold,  and  the  money  distributed,  can  the  construc- 
tion of  this  act  be  such,  that  the  purchaser  shall  be  turned  out  by  the  claimants  under 
the  settlement"!  ()r,  in  the  particular  case  now  before  us,  where  Mrs.  Warburton, 
liefiirc  her  marriage,  might  have  registered  the  deed;  and  tlie  trustees,  after  the 
marriage,  were  bound  in  duty  to  do  so,  if  the  settlement  came  to  their  knowleilge  ; 
can  the  proper  construction  of  this  act  allow  Mrs.  Warburton  to  avail  herself  of  her  own 
carelessness,  of  the  breacli  uf  duty  of  her  trustees,  by  establishing  her  unregistered 
deed  against  the  registered  lease,  made  by  her  husband,  upon  no  other  ground  than 
that  [29]  the  settlement  and  the  lease  were  not  conveyances  by  the  same  jierson  ?  If 
there  was  no  provision  in  the  act  to  prevent  this  inconvenience,  it  must  be  submitted 
to  through  necessity  ;  but  if  there  are  words  in  the  act  capable  of  such  an  interpretation 
as  would  prevent  the  inconvenience,  we  think  ourselves  bound  upon  every  consideration 
to  give  tliem  such  an  efi'ect.  How  much  more,  then,  where  the  words  themselves,  and 
their  strict  grammatical  construction,  appear  to  require  such  a  sense  1  That  in  all  the 
cases  above  supposed,  a  great  injustice  would  be  worked,  if  the  act  supplied  no  remedy, 
no  one  can  deny.  It  appears  to  us,  that  to  allow  the  act  to  authorise  such  mischiefs, 
would  not  only  be  injustice,  but  would  be  against  law.  The  language  of  the  act 
throughout,  and  more  particularly  in  the  fifth  section,  seems  to  establish  this  to  have 
been  its  leading  object;  that  as  far  as  deeds  were  concerned,  the  registry  should 
give  complete  information  ;  and  that  any  necessity  of  looking  further  for  deeds  than 
into  the  register  itself  should  be  superseded :  and  it  is  manifest  that  no  construction  of 
the  act  is  so  well  calculated  to  carry  into  effect  this,  its  avowed  object,  as  that 
which  forces  all  transfers  and  dispositions  of  every  kind,  and  by  whomsoever  made,  to 
appear  upon  tlie  face  of  the  register,  so  as  to  be  open  to  the  inspection  of  all  parties 
who  may  at  any  time  claim  an  interest  therein. 

But  the  general  rules  of  construction,  which  have  been  established  from  the  earliest 
times,  require  a  large  and  liberal  interpretation,  of  any  provision  made  for  the  suppres- 
sion of  fraud.  In  Heyden's  Case,  3  Rep.  7,  the  Barons  of  the  Exchequer  resolve,  that 
the  construction  of  the  [30]  statute,  then  under  consideration  before  them,  must  be 
made,  "  by  enquiring  what  was  the  mischief  and  defect  against  which  the  common  law 
"  did  not  provide  ;  what  remedy  the  Parliament  had  appointed  to  cure  the  disease  of  the 
"  commonwealth  :  and  what  was  the  true  reason  of  the  remedy  :  "  and  the  observation 
which  follows  in  the  report,  is  one  that  ought  never  to  be  lost  sight  of  in  any  case,  and 
is  peculiarly  applicable  to  the  present,  namely,  "  that  the  office  of  all  the  Judges  is 
"  alwa3's  to  make  such  construction  as  shall  suppress  the  mischief  and  advance  the 
"  remedy,  and  to  suppress  subtle  inventions  and  evasions  for  continuance  of  the  mischief 
"  and  pro  privato  commodo  ;  and  to  add  force  and  life  to  the  cure  and  remedy,  according 
"  to  the  true  intent  of  the  makers  of  the  act,  pro  bono  publico." 

This  principle  of  construction  has  always  been  adopted  by  courts  of  justice.  Thus, 
where  the  statute  of  Marlbridge,  c.  6,  provides  that  a  feoffment  to  the  heir,  to  defraud 
the  lord  of  ward,  etc.,  shall  be  void,  the  statute  is  held  not  to  be  confined  to  the  case  of 
a  feoffment,  but  to  extend  to  a  grant,  fine,  recovery,  lease,  and  release,  confirmation,  or 
other  conveyance.  Thus  again,  where  the  statute  of  fraudulent  gifts,  27  Eliz.  c.  4, 
enacts,  "that  every  conveyance  of  any  lands,  etc.,  for  the  intent  and  purpose  to  defeat 
"  and  deceive  such  persons  as  have  purchased  or  shall  purchase  the  same  lands,  shall  be 
"  deemed,  only  against  such  purchaser,  to  be  void,  frustrate,  and  of  none  effect ; "  it 
was  resolved  in  Burrell's  Case,  6  Co.  72,  that  the  remedy  was  not  confined  to  cases 
where  the  first  and  second  conveyances  were  [31]  made  by  the  same  person  ;  but  that 
if  the  "  father  makes  a  lease  by  fraud  and  covin  of  his  land  to  defraud  others  to  whom 
"  he  shall  demise  or  sell  it  (as  all  fraudulent  leases  should  be  .so  intended)  ;  and  before 
"  the  father  sells,  or  demises  it,  he  dies  ;  and  the  son  knowing,  or  not  knowing  of  the 
"  said  lease,  sells  the  land  on  good  consideration  ;  in  that  case  the  vendee  shall  avoid 
"  that  lease  by  the  .said  act."  And  it  is  afterwards  observed,  "  it  is  not  necessary  that 
"  he  who  sells  the  land  should  make  the  former  fraudulent  estate  or  incumbrance  ;  but 
"  be  the  estate,  etc.,  fraudulent,  whosoever  makes  it,  the  purchaser  shall  avoid  such 
"  fraudulent  estate."  And  Lord  Coke  adds  to  his  report  of  the  case,  "That  when  he 
"  acquainted  Popham,  C.  J.,  with  that  resolution,  he  allowed  well  of  it,  and  said  it  was 
"  well  done  to  construe  the  said  act  in  suppression  of  fraud." 
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The  decision  in  Burrell's  Case,  whicli  is  last  referred  to,  appears  highly  important  in 
a  double  point  of  view ;  in  the  first  place,  as  confirming  and  fortifying  the  general  rule 
of  construction  above  laid  down  ;  and  in  the  next  place,  as  having  a  direct  bearing  upon 
and  application  to  the  proper  construction  of  the  fifth  section  of  tlie  Irish  Registry  Act. 
For  the  act  against  fraudulent  conveyances,  and  the  Irish  Registry  Act,  have  the  same 
object  in  view  :  the  mischiefs  to  be  remedied  in  both  are  to  a  great  degree  the  same  ; 
namely,  the  frauds  practised  by  grantors  against  jiurchasers  for  value  :  the  remedy 
applied  by  both  is  the  same  also,  namely,  the  making  the  former  deed  void  against  the 
latter  ;  and  between  the  terms  of  the  clause  in  each,  by  which  the  former  deed  is 
avoided,  there  is  almost  an  exact  and  complete  agreement  in  the  [32]  terms  used  by  the 
legislature.  When,  therefore,  we  find  the  Judges  deciding  in  the  case  under  the  statute 
of  Elizabeth,  that  the  statute  shall  apply,  altliough  the  fraudulent  estate  and  the  bo?ti'i 
Jide  lease  are  not  made  by  the  same  person,  it  affords  the  strongest  authority  that  can 
be  furnished  by  analogy,  that  the  same  ought  to  be  the  construction  of  the  clause  now 
under  discussion. 

It  has  been  urged  in  answer  to  this  construction  of  the  fifth  section,  that  it  is  not 
to  be  taken  by  itself  alone,  but  in  conjunction  with  the  fourth  section,  of  which  it  is 
contended,  that  one  object  was,  to  control  and  qualify  the  operation  of  the  next  following 
clause.  And  it  is  further  urged,  that  as  the  fourth  section,  in  declaring  the  effect  and 
operation  of  registered  conveyances,  tjiter  se,  gives  efficacy  to  the  first  registered  deed 
in  preference  to  the  second,  not  absolutely,  but  only  "  according  to  the  right,  title,  and 
"  interest  of  the  person  conveying,"  a  similar  restriction  must  be  understood  to  be 
imported  into  the  fifth  section  also  ;  and  that  the  enactment,  which  avoids  altogetlier 
tlie  prior  unregistered  deed,  as  against  the  subsequent  deed  which  is  put  upon  the 
register,  must  he  understood  with  this  tacit  restriction,  "  according  to  the  right,  title, 
"  and  interest  of  the  grantor  in  the  second  deed."  The  meaning  of  those  restrictive 
words  in  the  fourth  section,  appears  to  be,  "according  to  what  would  have  been  the 
"  right,  title,  and  interest  of  the  person  making  the  second  conveyance,  had  there  been 
"  no  deed  but  what  appears  upon  the  register."  For,  unless  this  be  the  meaning  of 
those  words  in  the  fourth  section,  that  clause  of  the  statute  aftbrds  no  protection  at  all. 
The  clause,  therefore,  so  under-[33]-stood,  enacts  in  effect,  that  every  man  who  first 
registers  his  conveyance,  where  there  is  no  other  objection  to  the  grantor's  right  to 
convey  except  a  prior  conveyance  made  by  himself,  and  unregistered,  shall  be  preferred 
to  the  man  who  registers  at  a  subsequent  time  the  conveyance  so  made  to  him.  This 
construction,  on  the  one  hand,  excludes  from  the  protection  of  the  fourth  section  the 
grantee  who  has  registered  a  conveyance  made  to  him  by  a  perfect  stranger  to  the 
estate  ;  and,  on  the  other  hand,  includes  within  its  protection,  as  between  two  grantees, 
that  one  who  first  registers  his  conveyance  made  by  the  owner  of  tlie  estate.  To  apply 
which  construction  to  the  facts  of  the  present  case,  the  husband,  but  for  the  unregistered 
marriage  settlement,  would  have  had  the  right  and  title  to  have  made  the  lease  of  1800. 
For  when  he  married,  the  residue  of  the  term  of  999  years  would  have  belonged  to  tlie 
wife's  father  for  life,  remainder  to  the  wife.  Now  when  the  father  died  (as  he  did 
before  the  making  of  the  lease  of  1800),  the  term  would  liave  vested  in  tlie  husband  in 
right  of  liis  wife,  with  full  power  in  him  alone  to  dispose  of  it.  At  the  time,  therefore, 
that  the  lease  of  1800  was  made,  it  would  have  been  a  good  and  valid  lease,  but  for  the 
unregistered  settlement  of  1779.  The  case,  therefore,  of  these  lessees,  if  there  had  been 
a  subsequent  registration  of  the  marriage  settlement,  would  have  been  argued  upon  the 
fourth  section  ;  and  upon  that  section  the  lessees  would,  as  it  appears  to  us,  have  been 
entitled  to  the  preference  before  any  who  claim  under  the  marriage  settlement. 

But  it  is  urged,  that  the  fifth  section  is  to  be  construed  as  if  subject  to  the  same 
condition.  [34]  Even  admitting  that  such  should  be  the  case,  and  incorporating  that 
condition  into  the  fifth  section,  it  would  still  seem  that  the  unregistered  settlement  is 
to  be  held  void  against  the  registered  lease ;  the  latter  being  a  lease  granted  by  a  person 
who  would  in  all  other  respects,  except  so  far  as  relates  to  the  prior  unregistered  settle- 
ment, have  had  right  and  title  to  grant  the  lease.  But,  after  all,  why  is  the  clear  in- 
telligible language  of  the  fifth  section  to  l)e  controlled  by  the  more  ambiguous  language 
of  the  fourth  ■?  No  rule  of  construction  can  require,  that  when  the  words  of  one  part 
of  a  statute  convey  a  clear  meaning  according  to  their  strict  grammatical  construction,  a 
meaning  which  best  advances  the  remedy,  and  suppresses  the  mischief,  aimed  at  by  the 
legislature,  it  shall  be  necessary  to  introduce  another  part  of  the  statute  which  speaks 
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with  less  perspicuity,  iiml  of  which  the  words  may  be  capable  of  such  construction,  as 
by  possibility  to  iliminisli  the  efficacy  of  the  other  provisions  of  the  act. 

It  has  been  further  argued,  that  the  effect  of  the  marriage  settlement  was,  to  prevent 
the  husband  from  liaving  any  right  to  grant  the  lease  of  1800  at  the  lime  when  it  was 
made  ;  for  that  the  wife's  right  was  effectually  conveyeii  as  between  her  husband  and 
herself,  by  the  deed  of  1779  ;  that  she  had  no  interest  in  her  at  the  time  she  married  ; 
that  she  could,  therefore,  pass  no  interest  to  her  husband  by  the  marriage  ;  that  the 
husband,  consequently,  never  had  any  right,  and,  therefore,  could  convey  none  to  the 
lessee. 

Now,  it  may  be  admitted,  that  as  against  the  husband,  who  was  party  to  tlu^  deed 
of  1779,  that  deed  was  valid  ;  it  may  be  admitted,  also,  that  he  could  not,  of  right, 
exercise  any  powers  over  the  [35]  property  inconsistent  with  that  deed  ;  but,  as  by  the 
non-registration  of  that  deed,  the  grantees  suffered  him  to  have  the  appearance  of  right 
to  the  world  at  large,  neither  they,  nor  any  claiming  under  them,  are  at  liberty  to  set 
up  the  deed  in  opposition  to  the  persons  who  have  been  deluded  by  the  appearance  of 
right  in  the  husband.  This  argument,  therefore,  which  would  be  good  against  the 
husband  himself,  cannot  be  heard  from  the  parties  claiming  under  the  settlement, 
against  his  grantee  for  a  valuable  consideration. 

It  is  further  urged  in  argument,  that  the  Irish  Registry  Act  never  intended  the 
register  to  contain  a  perfect  history  of  the  title,  for  that  devises  are  not  required  to  be 
registered  by  that  act ;  and  that,  therefore,  the  conveyance  by  the  heir,  although 
registered,  may  always  be  set  aside  by  the  devisee  claiming  under  a  will  concealed,  or 
subsequently  discovered.  It  must  be  admitted  that  such  is  the  necessary  construction 
of  the  act,  and  it  is  to  be  regretted  that  it  is  defective  in  that  particular.  But  surely 
that  defect  affords  no  argument  for  so  construing  it  in  another  of  its  provisions,  as  to 
make  it  efficacious  against  a  former  unregistered  conveyance.  If  the  act  does  not  go 
far  enough,  at  least  the  interpretation  of  a  court  of  law  should  make  it  perfect  as  far  as 
its  enactments  extend. 

One  objection  taken  in  argument,  to  the  right  of  the  Plaintiff  below  to  recover  in 
ejectment,  has  been,  that  he  takes  no  legal  interest  in  the  premises.  It  has  been  asked, 
to  whom  does  the  rent  reserved  by  this  lease  belong,  and  by  whom  could  it  be  recovered  1 
It  should  be  observed,  that  the  same  difficulty  would  have  occurred,  and  the  same 
questions  might  have  arisen,  had  both  the  deeds  [36]  been  execiited  by  the  Plaintiff 
in  error,  and  had  the  first  deed  been  for  any  other  purposes,  and  without  any  trust  in 
favour  of  the  wife.  The  first  deed,  the  unregistered  deed,  would,  as  between  her  and 
the  trustees,  have  effectually  vested  all  her  interest  in  the  trustees ;  and  she  would 
have  had  no  right,  or  title,  or  interest  in  herself :  she  would  have  had  nothing  of  her 
own  to  convey  :  and  though  her  conveyance  would,  by  force  of  the  Registry  Act,  have 
passed  a  good  and  valid  legal  estate  to  her  lessee,  she  never  would  have  been  capable  of 
taking  the  rent  reserved  upon  it  to  her  own  use.  How  the  rent  would  have  been 
recoverable  in  either  case,  it  is  not  necessary  now  to  say  ;  it  is  sufficient,  that  as  against 
the  unregistered  settlement,  the  lease  conveyed  the  legal  interest  to  the  lessee. 

Upon  the  whole,  therefore,  upon  the  first  question  .submitted  to  us,  we  think  the 
title  of  the  assignees  of  the  lease  is  to  be  preferred  to  that  of  the  widow,  or  that  of  the 
trustees. 

Upon  the  second  question,  after  the  full  discussion  of  the  principle  on  which  we 
have  arrived  at  the  former  opinion,  it  will  be  sufficient  to  say,  we  think  the  neglect  to 
register  the  assignment  of  the  lease  does  not  invalidate  the  claim  of  the  assignees, 
because  the  unregistered  assignment  passed  the  interest  in  the  lease  as  between  the 
lessee  and  the  assignee,  and  there  is  no  conflicting  claimant  under  a  registered  deed. 

In  accordance  with  the  opinion  of  the  Judges  thus  delivered,  and  without  further 
observation.  Lord  Tenterden,  expressing  his  concurrence  in  the  opinion,  moved  that 
the  judgment  below  should  be  affirmed. 

Judgment  affirmed. 
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[37]  ENGLAND. 

EXCHEQUER    CIIAMBEK. 

John  Doe  ou  the  several  Demises  of  Francis  Heakle,  and  Anna  Maria 
Hearle,  his  wife,  and  of  the  said  Francis  Hearle, — Plaintiff (m  Error); 
Susanna  Jemima  Hicks, — Defendant  (in  Error)  [1832]. 

[Mews'  Dig.  XV.  382.  S.C.  1  CI.  i^-  F.  20,  and  sulj  nom.  Doe  d.  Hearle  v.  Hicks,  8  Bing. 
475  ;  1  M.  &  Scott,  759  ;  in  Court  below,  1  Y.  &  J.  470.  Approved  and  acted  on 
in  Farrer  v.  St.  Catherine's  College,  Cambridge,  1873,  L.  R.  IG  Kc|.  23;  Langdatc 
V.  Briggs,  1873,  28  L.  T.  N.  S.  469;  Green  v.  TriJje,  1878,  9  Ch.  D.  237; 
Follett  V.  Pettman,  1883,  23  Ch.  D.  342 ;  Leslie  v.  Rothes  {Earl  of),  [1894] 
2  Ch.  499;  and  French  v.  Hoe>i,  [1899]  2  I.  R.  484.  And  see  'Wallace  v. 
Seymour,  1871,  I.  R.  6  C.  L.  196.] 

J.  H.  by  his  will  demised  a  copyhold  mansion-liouse  and  pleasure-ground.s,  etc. 
at  P.  where  he  resided,  to  trustees  in  trust  for  his  wife  during  her  life  or 
widowhood;  and,  upon  her  decease  or  second  marriage,  etc.  upon  such 
trusts,  etc.  as  should  best  correspond  with  the  uses,  etc.  therein-after 
declared,  concerning  tlie  residue  of  his  real  estates,  etc. ;  and  he  thereby 
bequeathed  to  his  wife  his  plate,  furniture,  etc.  The  residue  of  his  real 
estate  he  gave  in  trust  for  his  son,  and  the  issue  of  his  son,  in  the  usual 
course  of  settlement ;  and  he  thereby  charged  upon  the  residue  a  rent  or 
annuity  of  £300  a  year  for  his  wife  diu'ing  her  life,  with  a  contingent 
increase  of  £100  per  annum  in  case  of  the  failure  of  the  issue  of  his  son. 
By  a  first  codicil,  which  was  made  after  the  death  of  the  son  without  issue, 
he  revoked  the  bequest  of  the  plate,  furniture,  etc.,  and  in  place  thereof 
bequeathed  to  his  wife  for  her  own  use  all  his  farming  stock,  household 
goods,  and  all  other  his  effects,  in  and  about  his  residence  at  P.  ;  and  he 
thereby  also  gave  to  his  wife  absolutely,  an  additional  annuity  of  £100  per 
annum ;  and  he  bequeathed  to  her  the  residue  of  his  personal  estate  fur  her 
own  use.  By  a  second  codicil  he  made  her  side  executrix  and  residuary 
legatee.  By  a  third  codicil  he  gave  to  his  wife  the  proceeds  and  profits  of 
five  shares  which  he  held  in  the  County  Fire  Office  for  her  life.  On  the 
14th  of  Sept.  1822,  the  testator  made  a  fourth  codicil  to  his  will  as  follows  : 
— "  I  do  make  and  add  tliis  further  codicil  to  my  will,  hereby  revoking  and 
making  null  and  void  several  of  the  dispositions  heretofore  made  by  me,  in 
my  said  will  and  codicils,  of  my  freehold,  copyhold,  and  [38]  personal 
estate  and  effects  of  all  and  every  kind  and  description  :  and  instead,  and 
in  the  place  of  such  devise,  disposition,  and  bequest  thereof,  I  do  give, 
devise,  and  bequeath  all  and  every  my  freeht]ld,  copyhold,  and  personal 
estate  and  effects  of  every  kind  and  description  whatsoever  situated,  unto  my 
daughter,  Anna  Maria  Hearle  ;  and  from  and  after  the  determination  of 
that  estate,  I  give,  devise,  and  bequeath  the  same  unto  my  grandson,  John 
Graves,  and  his  heirs  in  strict  entail,  as  in  my  said  will  directed,  with  this 
additional  clause,  especial  and  positive  orders,  that  in  case  the  said  -lohn 
Craves  should  not  be  thirty-one  years  of  age  at  the  time  my  said  estates 
shall  devolve  on  him  by  the  death  of  my  daughter,  that  he  shall  not 
take  or  be  put  in  possession  of  the  same  until  he  shall  have  attained 
such  age  of  thirty-one  years,  but  that  the  rents  and  profits  thereof 
shall  accumulate  and  be  in  the  hands  of  my  trustees  for  the  use  and 
benefit  of  my  said  grandson  and  his  heirs ;  and  in  failure  of  issue  of  the 
said  John  Graves,  I  order  that  my  said  estates  and  effects  shalj  go  and 
descend  as  is  by  my  said  will  directed  ;  and  I  do  hereby  ratify  and  confirm 
the  several  annuities  and  donations  by  me  in  my  said  will  and  former 
codicils  given  and  bequeathed  :  and  1  do  further  give  and  bequeath  unto 
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my  dear  wife,  Jemima,  one  other  annuity  of  £100,  to  be  paid  to  lier  in  like 
manner,  and  with  the  like  restrictions,  as  the  former  ones  given  her  by  my 
will  and  coilicils,  hereby  in  all  other  respects  but  what  is  above  mentioned 
confirming  my  said  will  and  codicils." 

By  a  fifth  codicil,  dated  on  the  3d  of  July  1823,  he  gave  to  his  wife  and  at  her 
disposal  all  sums  of  money  whicli  she  or  the  testator  might  be  entitled  to 
out  of  the  effects  of  her  late  father,  or  that  any  other  friend  might  leave 
her,  and  ordered  his  executors,  in  case  she  should  die  before  him,  to  fulfil 
her  will  and  disposal  thereof.     The  testator  died  in  1825. 

Held,  upon  ejectment  and  special  verdict,  that  the  clause  of  revocation  contained 
in  the  fourth  codicil  did  not  apply  to  the  devise  to  the  wife  of  the  copyhold 
and  premises  of  P.  with  such  clearness  and  certainty  as  to  operate  as  a 
revocation  of  the  explicit  devise  of  those  premises  contained  in  the  will. 

This  case  arose  out  of  an  ejectment  brought  in  the  Court  of  Exchequer,  in  Hilary 
Term  1826,  for  the  recovery  of  a  copyhold,  or  customary  mes-[39]-suage,  or  tenement 
and  farm,  called  Plomer  Hill  House,  with  the  appurtenances  situate  within,  and  being 
parcel  of  the  manor  of  West  Wycombe,  in  the  county  of  Luckingham.  The  declaration 
contained  several  demises  by  Francis  Hearle,  and  Anna  Maria  his  wife,  and  by  Francis 
Hearle  alone;  Susanna  Jemima  Hicks  defended  the  ejectment,  and  pleaded  the  general 
issue.  The  cause  was  tried  at  Aylesbury,  at  the  Spring  assizes  for  1826,  before 
Holroyd  J. 

The  jury  found  a  special  verdict,  stating  in  substance  that  John  Hicks  was,  at  the 
time  of  making  his  will,  seised  in  fee  of  certain  freehold  lands  in  Cornwall  thereinafter 
mentioned,  and  of  certain  freehold  lands  and  hereditaments  in  the  county  of  Bucking- 
ham thereinafter  mentioned,  and  of  a  certain  copyhold  messuage,  or  mansion-house, 
lands,  and  hereditaments,  with  the  appurtenances,  called  Plomer  Hill  House,  being  the 
premises  mentioned  in  the  declaration  ;  and  that  John  Hicks,  on  tlie  4th  day  of  May, 
1821,  duly  made  and  published  his  will  in  writing,  dated  on  that  day,  and  executed  and 
attested,  so  as  to  pass  real  estate,  and  which  will  (amongst  other  devises)  contained  the 
devise  following : 

In  the  first  place,  I  give  and  devise  all  that  my  copyhold  messuage  or  mansion- 
liouse,  barns,  stables,  and  buildings,  pleasure-grounds,  lands,  and  hereditaments  called 
Plomer  Hill  House,  in  the  parish  of  West  Wycombe  aforesaid,  and  now  in  my  own 
occupation,  together  with  the  cottages,  or  tenements  and  premises  thereunto  belonging, 
with  their  appurtenances,  unto  and  to  the  use  of  trustees  therein  named,  their  heirs  and 
assigns  ;  nevertheless  upon  the  trusts  following  (that  is  to  say)  upon  trust  [40]  for  my 
present  dear  wife,  Susanna  Jemima  Hicks,  during  her  life  or  widowhood,  or  until  she 
shall  cease  to  reside  at  the  same  premises,  or  let  the  same,  or  permit  them  to  be  occupied 
by  any  other  person  than  herself,  she  paying  all  taxes  and  outgoings  in  respect  thereof, 
and  keeping  the  same  in  good  and  tenantable  repair ;  and  from  and  after  the  decease  or 
second  marriage  of  my  said  wife,  or  on  her  ceasing  to  reside  at  the  said  premises,  or 
letting  the  same  to,  or  permitting  them  to  be  occupied  by  any  other  person  than  herself, 
then,  and  in  either  or  any  of  the  said  cases,  and  whichever  of  the  said  events  shall  first 
happen,  my  said  trustees,  their  heirs  and  assigns,  shall  stand  and  be  seised  or  possessed 
of  the  said  copyhold  hereditaments  and  premises,  with  the  appurtenances,  upon  and  for 
sucli  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the  (such)  powers, 
provisoes,  and  declarations  as  (regard  being  had  to  the  nature  and  quality  of  the  tenure 
of  the  said  copyhold  premises)  will  best  or  nearest  correspond  with  tlie  uses,  trusts, 
intents  and  purposes,  powers,  provisoes,  and  declarations  hereinafter  expressed  and 
declared,  of  and  concerning  the  residue  of  my  real  estates,  or  such  and  so  many  of  them 
as  shall  be  then  existing  undetermined  and  cajiable  of  taking  effect.  He  thereby  also 
gave  to  his  wife  an  additional  annuity  of  £100  per  annum,  and  bequeathed  to  her  the 
residue  of  his  personal  estate  for  her  own  use.  The  residue  of  his  real  estate  he  gave 
in  trust  for  his  son,  and  the  issue  of  his  son,  in  the  usual  course  of  settlement ;  and  he 
thereby  charged  upon  that  residue  a  rent  or  annuity  of  X300  a  year  for  his  wife  during 
her  life,  with  a  contingent  increase  of  £100  per  annum  in  case  of  the  failure  of  the 
issue  of  his  son. 

[41]  On  the  10th  May,  1822,  the  said  John  Hicks  duly  made  and  published  a 
codicil,  in  writing,  to  his  will,  bearing  date  that  day,  and  executed  and  attested  so  as  to 
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pass  real  estate.  By  this  codicil  he  made  his  wife  sole  executrix  and  residuary  legatee. 
In  other  respects  it  is  not  material  to  the  point  at  issue. 

On  the  15th  July,  1822,  John  Hicks  made  and  published  a  second  codicil,  in 
writing,  to  his  will,  bearing  date  the  same  day,  but  which  was  not  executed  so  as  to 
pass  real  estate.  By  this  codicil  he  gave  to  his  wife  the  proceeds  and  profits  of  five 
shares  which  he  held  in  the  County  Fire  Office,  for  her  life.  In  other  respects  it  is  not 
material  to  the  point  at  issue. 

The  said  John  Hicks,  on  the  18th  of  July,  1822,  made  and  published  a  third  codicil, 
in  writing,  to  his  will,  bearing  date  the  same  day,  but  which  was  not  executed  so  as  to 
pass  real  estate.     This  codicil  is  not  material  to  the  point  at  issue. 

On  the  14th  of  September,  1822,  John  Hicks  made  and  published  a  fourth  codicil, 
in  writing,  to  his  will,  which  codicil  was  executed  and  attested  so  as  to  pass  real  estate, 
and  was  in  the  words  and  to  the  effect  following,  that  is  to  say. 

And  I  do  make  and  add  this  further  codicil  to  my  will,  hereby  revoking  and  making 
null  and  void  several  of  the  dispositions  heretofore  made  by  me  in  my  said  will  and 
codicils  of  all  my  freehold,  copyhold,  and  personal  estate  and  eifects,  of  all  and  every 
kind  and  description ;  and  instead  and  in  the  place  of  such  devise,  disposition,  and 
bequest  thereof,  I  do  give,  devise,  and  bequeath  all  and  every  my  freehold,  copyhold, 
and  personal  estate  and  effects,  of  every  kind  and  description  [42]  whatsoever  and 
wheresoever  situated,  unto  my  daughter  Anna  Maria  Hearle ;  and  from  and  after  the 
determination  of  that  estate,  I  give,  devise,  and  bequeath  the  same  unto  my  grandson, 
John  Graves,  and  his  heirs  in  strict  entail,  as  in  my  said  will  directed,  with  this 
additional  clause,  especial  and  positive  orders,  that  in  case  the  said  John  Graves  should 
not  be  thirty-one  years  of  age  at  the  time  my  said  estates  shall  devolve  on  him  by  the 
death  of  my  daughter,  that  he  shall  not  take  or  be  put  in  possession  of  the  same  until 
he  shall  have  attained  such  age  of  thirty-one  years  ;  but  that  the  rents  and  profits 
thereof  shall  accumulate  and  be  in  the  hands  of  my  trustees,  for  the  use  and  benefit  of 
my  said  grandson  and  his  heirs ;  and  in  failure  of  issue  of  the  said  John  Graves,  I  order 
that  my  said  estates  and  effects  shall  go  and  descend  as  is  by  my  said  will  directed  :  and 
I  do  hereby  ratify  and  confirm  the  several  annuities  and  donations  by  me  in  my  said 
will  and  former  codicils  given  and  bequeathed:  and  I  do  further  give  and  bequeath  unto 
my  dear  wife  Jemima  one  other  annuity  of  £100,  to  be  paid  her  in  like  manner,  and 
with  the  like  restrictions,  as  the  former  ones  given  her  by  my  will  and  codicils,  hereby 
in  all  other  respects,  but  what  is  above  mentioned,  confirming  my  said  will  and  codicils. 

In  witness  whereof  I  have  to  this  my  codicil  put  my  hand  and  seal  this  14th  day  of 
September,  1822. 

J.  HICKS.  L.  S. 

Signed,  sealed,  published,  and  declared  by  the  said  John  Hicks,  as  and  for  a  codicil  to 
his  last  will  and  testament,  in  the  presence  of  us  who,  as  [43]  witnesses  thereof, 
have  hereunto  subscribed  our  names,  in  his  presence,  and  in  the  presence  of  each 
other. 

John  Tugwell 

William  Stroud 

Chandos  Janes 


Servants  to  me  the 
said  John  Hicks. 


On  the  3 J  of  July,  1823,  John  Hicks  made  and  published  a  fifth  codicil,  in  writing, 
to  his  will,  which  was  executed  and  attested  so  as  to  pass  real  estate.  By  this  codicil 
he  gave  to  his  wife,  and  at  her  disposal,  all  sums  of  money  which  she  or  the  testator 
might  be  intitled  to  out  of  the  effects  of  her  late  father,  or  that  any  other  friend  might 
leave  her ;  and  thereby  ordered  his  executors,  in  case  she  should  die  before  him,  to 
fulfil  her  will  and  disposal  thereof.  In  other  respects  this  codicil  is  not  material  to  the 
point  at  issue. 

The  special  verdict  then  proceeded  to  state  in  substance,  that  John  Hicks  died  on 
the  21st  day  of  June,  1825,  seised  of  his  said  several  estates,  without  revoking  or 
adding  to  his  will,  except  as  appears  by  the  codicils  respectively,  leaving  his  wife,  the 
Defendant,  and  Anna  Maria  Hearle,  one  of  the  lessors  of  the  Plaintiff,  him  surviving. 

The  special  verdict  then  stated  the  lease  to  the  nominal  Plaintift',  his  entry  and 
possession,  and  the  entry  and  ouster  by  the  Defendant,  and  concludes  by  referring  the 
matter  of  law  to  the  Court  in  the  usual  manner. 
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The  case  was  argued  iu  the  Court  of  Exchequer  on  the  special  verdict  in  Michaelmas 
term,  1826  ;  and  iu  Hilary  term,  1827,  the  Court  gave  judgment  for  the  Plaintiff. 

In  Easter  term,  1827,  the  Dofenilant  below  [44]  brought  a  writ  of  error  in  tlie 
Exchequer  Chamber.  The  case  was  argued  before  tliat  Court  in  the  following  vacation  ; 
and  in  Trinity  term,  1827,  the  Court  reversed  the  juilgment  of  the  Coiu't  of  Exchequer. 

Against  this  judgment  the  writ  of  error  was  brought. 

For  the  Plaintift'  in  error,  Sir  E.  Sugden  and  Mr.  J.  Wilson. 

By  the  introductory  words  in  the  fourth  codicil,  "  hereby  revoking,  and  making  null 
"  and  void,  several  of  the  dispositions  heretofore  made  by  me  in  my  said  will  and 
"  codicils,  of  all  my  freehold,  and  copyhold,  and  personal  estate  and  effects,  of  all  and 
"  every  kind  and  description,"  it  is  manifest  that  the  testator  intended  to  bring  the 
whole  of  his  copyhold  estate,  and  consequently  the  mansion-house  and  lands  called 
Plomer  Hill  House,  within  the  scope  and  influence  of  that  codicil,  and  of  the  alterations 
or  substituted  dispositions  made  by  that  codicil,  whatever  might  be  the  nature  or  extent 
of  those  alterations  or  substituted  dispositions. 

The  succeeding  words  in  the  fourth  cotlicil,  "  and  instead,  and  in  the  place  of  such 
"  devise,  disposition,  and  bequest  thereof,  I  do  give,  devise,  and  bequeath  all  and  every 
"  my  freehold,  copyhold,  and  per.sonal  estate  and  effects,  of  every  kind  and  description 
"  whatsoever,  and  wheresoever  situated,  unto  my  daughter,  Anna  Maria  Hearle,"  carry 
in  terms  the  most  explicit  and  comprehensive,  all  the  copyhold  property  which  the 
testator  was  then  entitled  to.  These  words  are  words  of  present  and  immediate  gift, 
and  any  construction  which  would  postpone  or  suspend  the  benefit  [45]  or  interest 
passing  under  them,  would  do  violence  to  the  plain  and  natural  signification  of  the 
language  of  the  codicil. 

The  Jury  have  found  that  the  testator  died  seised  of  freehold  estates  in  Cornwall,  of 
certain  other  freehold  estates,  which  are  mentioned,  and  of  the  copyhold  estate  called 
Plomer  Hill,  and  the  finding  is  confirmed  by  the  testator's  description  of  his  property 
in  his  will.  Plomer  Hill  was  the  only  copyhold  estate  of  which  the  testator  was  seised. 
Hence  the  word  "  copyhold  "  in  the  fourth  codicil,  must  of  necessity  have  reference  to 
the  mansion  and  estate  called  Plomer  Hill  House,  and  to  that  property  alone ;  and, 
therefore,  the  fourth  codicil  resolves  itself  into  an  express  and  specific  revocation,  and 
new  devise  of  the  Plomer  Hill  House  estate. 

The  form  of  the  gift  over  in  the  fourth  codicil  immediately  following  the  devise 
and  bequest  to  the  testator's  daughter,  Anna  jNIaria  Hearle,  and  which  gift  over  is  in 
the  following  words,  "  and  from  and  after  the  determination  of  that  estate,  I  give, 
"  devise,  ami  bequeath  the  same  to  my  grandson  John  Graves,  and  his  heirs,  in  strict 
"  intail,  as  in  my  said  will  directed,  with  this  additional  clause,  special  and  positive 
"  orders,  that  in  case  the  said  John  Graves  should  not  be  thirty-one  years  of  age  at  the 
"  time  my  said  estates  .shall  devolve  on  him  by  the  death  of  my  daughter,  that  he  shall 
"  not  take,  or  be  put  in  possession  of  the  same  until  he  shall  have  attained  the  age  of 
"  thirty-one  years,  but  that  the  rents  and  profits  thereof  shall  accumulate,  and  be  in  the 
"  hands  of  my  trustees,  for  the  use  and  benefit  of  my  said  grandscm  and  his  heirs," 
[46]  shews  clearly  and  obviously,  that  the  death  of  Anna  JNIaria  Hearle,  and  that  only,  was 
the  event  and  time  on  and  at  which  the  property  was  intended  to  be  beneficially  enjoyed 
liy  John  Graves,  the  testator's  grandson,  or  in  the  words  of  the  testator,  "  should 
"  devolve  on  him  " ;  but  the  construction,  which  would  vest  in  the  Defendant  the  first 
beneficial  life  estate,  would  be  totally  inconsistent  with  the  design  and  purpose  of  the 
testator,  because  it  would  make  the  beneficial  possessory  interest  of  John  Graves,  or  his 
trustees,  depend  not  upon  the  death  of  Anna  Maria  Hearle,  the  single  event  specified 
by  the  testator,  but  upon  the  death  of  the  survivor  of  her  and  the  Defendant,  the 
widow  of  the  testator. 

The  construction  here  contended  for,  on  behalf  of  the  PlauitifF  in  error,  is  that  con- 
struction which  is  alone  consistent  and  reconcileable  with  the  intention  of  the  testator 
to  effect  a  partial  alteration  in  the  dispositions  of  all  his  freehold  and  copyhold  estates, 
as  avowed  by  the  introductory  words  in  the  fourth  codicil,  "  hereby  revoking  and 
"  making  null  and  void  several  of  the  dispositions  heretofore  made  by  me  in  my  said 
"  will  and  codicils,  of  all  my  freehold  and  copyhold  and  personal  estate  and  effects,  of 
"  all  and  every  kind  and  description."  These  words  cannot,  it  is  submitted,  be 
satisfied,  unless  the  copyhold  mansion-house  and  estate  of  Plomer  Hill  House  be  held 
within  the  influence  and  meaning  of  the  fourth  codicil.     And  it  is  a  settled  rule  of  law, 

515 


VI  BLIGH  K.  S.  HEARLE  V.  HICKS  [1832] 

that  that  construction  is  to  be  preferred  which  gives  effect  to  every  part  of  the  will,  so 
that  oach  word  may  have  its  particular  operation,  and  not  be  rejected  if  any  construction 
can  possibly  bo  put  upon  it. 

[47]  In  the  clause  with  which  the  fourth  codicil  concludes,  tlie  word  "  donation," 
coupled  as  it  is  with  the  term  "  annuity,"  and  followetl  by  the  gift  of  another  annuity, 
must  be  construed  as  signifying  subjects  or  things  ejiisdem  generis,  that  is,  ]>ecuniary 
benefits.  If  it  should  be  construed  as  including  or  aftecting  the  copyhold  estate 
mentioned  in  the  declaration,  it  must  be  held  equally  to  include  the  whole  real  estate  of 
the  testator ;  the  effect  of  such  a  construction  would  be  simply  to  confirm  and  restore 
the  will  and  former  codicils,  as  far  as  respects  the  freehold  and  copyhold  estate  ;  making 
the  language  of  this,  the  fourth  codicil,  senseless  and  repugnant.  The  word  "  dona- 
"  tion,"  is  more  properly  to  be  referred  to  the  specific  legacies  given  by  the  will  and 
prior  codicils,  which  would  otherwise  have  been  revoked  by  the  bequest  in  the  codicil 
of  the  personal  estate  to  Mrs.  Hearle. 

By  the  form  of  the  disposition  of  the  tenement,  called  Treravel,  in  the  first  codicil, 
the  testator  has  shown,  that  where  his  intention  was  to  except  a  partial  interest, 
previously  given  by  his  will,  from  the  operation  of  the  new  disposition  made  by  his 
codicil,  he  does  so  in  express  terms,  which  exclude  all  amljiguity. 

For  the  Defendants  in  error,  Mr.  Sergeant  Russell  and  Mr.  Patch. 

The  word  "several"  at  the  beginning  of  the  fourth  codicil,  which  is  applied  to  the 
dispositions  of  the  freehold,  copyhold,  and  personal  estates  indiscriminately,  shows  that 
the  testator  did  not  intend  to  revoke  all  the  devises  of  any  of  those  species  of  e.states  ; 
and  when  he  adds,  "  and  instead  and  in  the  place  of  .such  devise,  disposition,  and 
"  bequest  thereof,  I  give,  devise,  and  [48]  bequeath  all  and  every  my  freehold,  copy- 
"  hold,  and  personal  estate  and  effects  of  every  kind  whatsoever,  and  wheresoever 
"  situated,  unto  my  daugliter  Anna  Jlaria  Hearle,"  the  words  "  such  devise,  disposition, 
"  ami  bequest "  being  used  each  in  the  singular  number,  and  applied  to  all  the  testator's 
freehold,  copyhold,  and  personal  estate  and  ettects  conjointly,  show,  that  if,  under  the 
will  and  prior  codicils,  there  is  a  time  when,  and  a  person  in  whom,  all  these  species  of 
estate  are  ever  to  vest  and  go  together,  the  devise  and  disposition  of  each  species  of 
estate  intended  to  be  revoked,  is  the  devise  and  disposition  arising  at  that  time,  and 
given  to  that  person.  There  are  in  the  will  such  devises  and  dispositions  of  several 
parts  of  his  property,  and  particularly  as  to  the  copyhold  estate  at  Plomer  Hill,  arising 
at  the  decease  or  second  marriage  of  his  widow. 

If  the  devise  of  the  copyholds  at  Plomer  Hill,  to  Susanna  Jemima  Hicks,  were 
considered  as  revoked,  it  would  follow,  by  parity  of  construction,  that  the  limitations 
to  the  children  of  the  daughter,  Anna  Maria  Hearle,  of  the  Treravel  estate,  must  like- 
wise be  considered  as  revoked ;  which  is  an  unnatural  supposition,  and  would  be  a  great 
hardship  upon  such  children  :  and  by  parity  of  reasoning,  the  direction  contained  in 
the  testator's  first  codicil,  as  to  the  presentation  of  the  living  of  Bradenshaw  to  liis 
great-nephew,  John  INIountstevens,  would  be  revoked,  which  would  be  contrary  to  the 
testator's  express  intention,  as  declared  in  his  first  codicil. 

The  devises  and  bequests  contained  in  the  fourth  codicil  are  intended  as  amplifica- 
tions of  the  provisions  for  Susanna  Jemima  Hicks  and  Anna  Maria  Hearle,  the  adults, 
in  exclusion  of  the  grandson,  [47  *]  John  Graves,  the  minor,  whose  majority  the  testator 
has  further  postponed  until  he  attains  thirty-one  years  of  age. 

The  testator,  confirming  in  his  fourth  codicil  the  annuities  and  donations  by  his 
will  and  former  codicils  given,  confirms  all  the  bequests  of  his  personal  estate ;  so  that 
the  words  "  all  his  personal  estates  and  effects  whatsoever,"  in  the  former  part  of  this 
fourth  codicil,  must  be  taken  in  a  qualified  and  limited  sense  ;  and  hence  it  is  to  be  in- 
ferred, that  the  testator  did  not  intend  to  give  such  effect  to  any  of  the  previous 
general  words,  as  they  argue  for  the  Plaintitts. 

In  the  fourth  codicil  the  testator  says,  "  I  further  give  and  bequeath  unto  my  dear 
"  wife  Jemima,  one  other  annuity."  If  he  had  intended  to  revoke  any  of  the  pro- 
visions made  for  her  by  his  will  and  prior  codicils,  or  to  make  a  substitution,  he  would, 
instead  of  the  words  "  further,"  and  "  other,"  have  used  the  expression  "  in  lieu  and 
"  place  of  the  provisions  formerly  made  for  her."  The  words  at  the  end  of  the  fourth 
codicil,  by  which  the  testator  confirms  his  will  and  codicils  in  all  respects,  except  as 
they  are  specifically  altered,  show  that  the  general  words  of  revocation  in  the  beginning 
of  that  codicil  cannot  be  taken  in  a  limited  sense. 
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The  devise  by  the  fifth  codicil,  of  the  Treravel  estate  to  Francis  Hearle  for  Hfe, 
furnishes  no  argument  against  the  construction  in  favour  of  tlie  Defendant,  since  the 
estate  is  given  to  him  immediately,  and  not  subject  to  the  life  interest  of  Anna  Maria 
Hearle,  as  it  would  have  been  under  the  will  and  prior  codicils.  The  direction  as  to  the 
effects  brought  by  the  Defendant  upon  her  marriage  with  the  testator,  operates  only  to 
confirm  her  [48  *]  disposition  thereof  in  the  event  of  her  decease  in  the  lifetime  of  the 
testator,  in  which  event  she  conld  not  have  taken  them  as  legatee. 

At  the  conclusion  of  the  argument,  the  following  question  was  put  to  the  Judges. 

Whether,  according  to  the  true  construction  of  the  will  and  codicils  which  have 
been  stated  upon  tliis  appeal,  the  devise  in  the  will  of  the  testator's  copyhold  messuage, 
or  mansioudiouse,  barns,  stables,  buildings,  and  pleasure  grounds,  lands,  and  heredita- 
ments, called  the  Plomer  Hill  estate,  was  revoked  by  the  fourth  codicil. 

The  opinion  of  the  Judges  was  delivered  by  the  Chief  Justice  of  the  Common 
Pleas. 

After  stating  the  question,  he  proceeded  as  follows  : — 

Upon  this  question,  though  it  must  be  admitted  to  be  difficult  to  draw  any  very 
certain  conclusion  as  to  the  intention  of  the  testator,  the  opinion  which  we  have  formed, 
upon  the  best  consideration  of  these  instruments,  is,  that  the  devise  in  the  will  above 
specified  was  not  revoked  by  the  fourth  codicil. 

The  general  principle  upon  which  this  opinion  proceeds  may  be  stated  thus : — The 
testator  does  by  his  will  show  a  clear  and  manifest  intention  to  devise  the  Plomer  Hill 
estate  to  his  wife  for  life,  or  during  her  widowhood. 

If  such  devise  in  the  will  is  clear,  it  is  incumbent  on  those  who  contend  it  is  not  to 
take  effect  by  reason  of  a  revocation  in  the  codicil,  to  show  that  the  intention  to  revoke 
is  equally  clear  and  free  from  doubt,  as  the  original  intention  to  devise.  For  if  there  is 
only  a  reasonalile  doubt,  whether  the  clause  of  revocation  was  intended  to  include  [49] 
the  particular  devise,  then  such  devise  ought  undoubtedly  to  stand. 

It  is  the  opinion  of  my  learned  brothers  and  myself,  that  the  clause  of  revocation, 
contained  in  the  fourth  codicil,  does  not  apply  to  the  devise  in  question  with  such 
clearness  and  certaintj^  as  to  operate  as  a  revocation  of  that  plain  and  explicit  devise 
contained  in  the  will. 

In  this  general  conclusion  we  all  agree  ;  but  it  is  scarcely  to  be  expected,  that  in 
the  discussion  of  a  question  of  this  nature  we  should  all  arrive  at  the  same  conclusion, 
upon  grounds  precisely  the  same.  In  stating,  therefore,  the  grounds  upon  which  I  have 
formed  the  opinion,  not  simply  that  there  is  no  clear  intention  to  revoke  the  devise,  but 
that  upon  the  clear  construction  of  the  codicil,  the  clause  of  revocation  does  not  apply 
to  this  particular  devise,  I  cannot  undertake  to  say  that  I  am  expressing  the  opinion  of 
all  my  learned  brothers,  in  each  particular  reason  which  I  may  advance,  although  in 
most  of  those  reasons  all  concur ;  and  I  am  not  aware  that  there  is  any  material  dissent 
or  diversity  of  opinion  in  respect  to  any. 

That  the  testator  not  only  intended  to  devise  to  his  wife  the  enjoyment  of  the  house 
and  premises  in  which  he  lived  during  her  life  or  widowhood,  but  that  it  was  a  para- 
mount object  with  him,  appears  abundantly  by  the  first  will  and  codicil.  It  forms  the 
first  subject  of  devise  in  his  will.  "  In  the  first  place,  I  give  and  devise  all  that  my 
"  copyhold,  messuage,  or  mansion-house,  barns,  stables,  and  buildings,  pleasure  grounds, 
"  lands,  and  hereditaments,  called  Plomer  Hill  House,  in  the  parish  of  West  Wycombe, 
"  and  now  in  my  own  occupation,  [50]  together  with  the  cottages,  or  tenements,  or  prc- 
"  raises  thereto  belonging,  to  trustees  (therein  named)  and  their  heirs  upon  trust,  for  my 
"  present  dear  wife,  Susanna  Jemima  Hicks,  during  her  life  or  widowhood,  or  until  she 
"  shall  cease  to  reside  at  the  same  premises,  or  let  the  same,  or  permit  the  same  to 
"  be  occupied  by  any  other  person  than  herself,  she  paying  all  taxes  and  outgoings  in 
"  respect  thereof,  and  keeping  the  same  in  good  and  tenantable  repair ; "  and  then,  in 
the  event  of  her  death,  second  marriage,  ceasing  to  reside,  or  letting  the  premises,  or 
permitting  any  other  person  to  reside  therein,  he  directs  the  trustees  to  be  seised  and 
possessed  of  these  copyhold  premises  upon  the  same  trust,  as  regard  being  had  to  the 
nature  and  quality  of  the  tenure  of  the  said  copyhold  premises  will  best  correspond  with 
the  uses  declared  concerning  the  residue  of  his  real  estate. 

He  afterwards  devises  to  his  wife  all  the  money  in  the  funds,  during  her  life  or 
widowhood ;  and  after  her  death  or  marriage,  to  such  person  as  should  be  either  tenant 
for  life  or  in  tail,  of  his  residuary  estate,  with  a  power  to  her  to  appoint  £500  as  therein 
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mentioned  ;  and  tlieu  gives  to  her  absoluti-ly  all  the  ready  money  wliicli  shall  happen 
to  be  in  hi.s  mansion  called  Plomer  Hill  House  at  the  time  of  his  decease,  all  the  articles 
of  plate  brought  by  her  on  her  marriage,  his  family  carriage,  and  the  wines,  provisions, 
and  provender,  live  and  dead  stock,  wliich  at  the  time  of  his  decease  shall  be  on  his 
copyhold  "premises,"  and  then  devises  "all  his  household  goods,  furniture,  books, 
"  prints,  pictures,  china,  glass,  and  plate,  not  thereinbefore  beijueathcd,  unto  the 
"  trustees  in  trust  for  his  said  wife,  during  such  time  as  by  [51]  virtue  of  his  will 
"  she  shall  be  entitled  to  his  copyliold  mansion  and  premises  ;  and  after  the  determina- 
"  tion  of  her  estate  in  the  same,  in  trust  absolutely  for  the  person  who  then,  either  as 
"  tenant  for  life,  or  m  tail  male,  shall  be  in  the  actual  possession  of  his  residuary  real 
"  estates." 

The  testator,  therefore,  by  his  will  has  not  only  devised  the  mansion  to  his  wife, 
but  has  shown  a  clear  and  anxious  desire  that  his  wife  should  continue  to  reside  in  the 
mansion  which  he  then  occupied  ;  and  that  it  should  not  be  in  any  manner  dismantled 
or  unfurnished,  but  should  be  enjoyed  by  her  in  exactly  the  same  state  as  that  in 
which  it  was  left  at  the  time  of  his  death.  In  the  first  codicil,  made  after  the  interval 
of  a  year,  it  is  evident  that  the  same  intention,  that  his  wife  should  reside  in  the 
mansion-house  in  the  same  state  as  left  at  the  time  of  his  death,  continued  to  be  pre- 
dominant in  the  testator's  mind  ;  for  after  reciting  the  bequest  in  the  will  to  his  wife 
of  the  jilate,  furniture,  and  other  articles  before  adverted  to,  he  proceeds  to  revoke  that 
bequest,  in  plain  and  direct  terms,  and  in  lieu  thereof  bequeaths  all  his  farming  stock, 
household  goods,  etc.,  and  all  other  his  eftects  which  should  be  in  or  about  his  residence 
at  Plomer  Hill  aforesaid,  and  usually  considered  as  comprised  in  and  constituting  his 
establishment  there,  unto  his  wife  for  her  own  use  and  benefit  absolutely. 

It  is  further  to  be  observed,  that  the  testator's  wife  appears  to  have  been,  from  the 
time  of  the  making  of  the  will  down  to  the  time  of  making  the  fifth  and  last  codicil, 
the  object  of  his  peculiar  bounty  and  regard,  there  being  no  codicil,  with  the  excep- 
tion, perhaps,  of  the  third,  which  does  [52]  not  materially  add  to  the  provision  already 
made  for  her  by  his  previous  dispositions  in  her  favour. 

The  will  gives  his  wife  a  rent  charge  of  £300  a  year  for  life  upon  the  residue,  with 
a  contingent  increase  of  £100  per  annum,  in  case  of  the  failure  of  the  issue  of  his  son. 
By  the  first  codicil,  made  after  the  death  of  his  son  without  issue,  he  gives  his  wife  ab- 
solutely the  additional  annuity  of  £100  per  annum,  and  bequeaths  to  her  the  residue  of 
his  personal  estate  absolutely  to  her  own  use  ;  by  his  second  codicil,  he  constitutes  her 
sole  executrix  and  residuary  legatee  ;  by  the  third  codicil,  he  gives  her  the  proceeds 
and  profits  of  the  five  shares  which  he  held  in  the  County  Fire  Office  for  her  life  ;  by 
the  fourth,  the  codicil  in  question,  he  gives  to  his  wife  a  further  annuity  of  £100  per 
annum  for  her  life  ;  and  by  the  fifth,  he  gives  to  her  and  at  her  disposal  all  sums  of 
money  which  she  or  the  testator  might  be  entitled  unto  out  of  the  eff'ects  of  her  late 
father,  or  that  any  other  friend  might  leave  her ;  and  he  orders  his  executors,  in 
case  she  shall  die  before  him,  to  fulfil  her  will  and  disposal  thereof.  This  codicil 
was  executed  about  nine  months  subsequently  to  that  upon  which  tlie  question 
arises. 

The  will  thus  containing  such  a  clear  devise  to  tlie  ^vife,  with  such  a  manifest 
indication  of  intention  that  she  should  reside  in  the  mansion-house  called  Plomer's 
Hill;  and  each  codicil  containing  procif  that  tlie  regard  of  the  testator  for  his  wife  con- 
tinued unabated  and  unimpaired,  until  Lmg  after  the  execution  of  tlie  fourth  codicil; 
the  first  observation  that  arises  is,  that  it  is  extremely  improbable  in  itself  that  the 
testator  should  by  general  words,  without  making  any  reference  to  [53]  his  wife,  or  any 
disposition  in  lieu  thereof  in  her  favour,  revoke  the  only  devise  of  land  which  he  had 
made  to  her,  which  forms  the  first  subject  of  his  will,  to  which  repeated  allusions  are 
made  in  the  will  itself  and  first  codicil ;  and  her  residence  in  which,  during  her  widow- 
hood, appears  to  have  been  the  favourite  object  of  his  mind. 

Still,  however,  the  question  arises,  whether  he  has,  by  the  fourth  codicil,  revoked 
this  devise  or  not. 

That  the  words  used  in  the  codicil  do  not  necessarily  revoke  this  devise,  is 
sufficiently  manifest  by  referring  to  them.  The  testator  begins  by  saying,  I  do  make 
and  add  this  further  codicil  to  my  will,  hereby  revoking  and  making  null  and  void 
several  of  the  dispositions  heretofore  made  by  me  in  my  said  will  and  codicil,  of  all  my 
freehold,  copyhold,  and  personal  estate  and  effects,  of  all  and  every  kind  and  description, 

518 


HEARLE  V.  HICKS  [1832]  VI  BLIGH  N.  S. 

and  concludes  it  by  saying,  "  hereby  in  all  other  respectv'i,  but  what  is  above  mentioned, 
"  confirming  my  said  will  and  codicils." 

There  are  no  words,  therefore,  expressly  revoking  this  devise  ;  on  the  contrary,  if 
we  hold  all  the  dispositions  of  his  real  estate  to  be  revoked,  we  construe  the  codicil 
directly  against  the  testator's  declared  intention.  It  is  as  much  open  to  argument  that 
the  devise  to  the  wife  may  be  one  of  these,  or  the  very  one  which  the  testator  intendeil 
to  confirm,  as  that  it  was  one  of  the  several  which  he  inteniled  to  revoke.  Whether, 
therefore,  this  devise  was  revoked,  must  be  determined  not  by  any  express  words  to  that 
effect,  but  by  the  consideration  whether  upon  the  construction  of  the  codicil,  the  devise 
and  disposition  therein  (■on-[54]-tained  must  of  necessity  be  held  inconsistent  with  the 
devise  to  the  wife,  or  whether  such  a  construction  may  be  put  upon  the  devise  in  the 
codicil,  that  both  the  will  and  the  codicil  may  stand  together. 

To  consider  this  question,  it  is  necessary,  in  the  first  place  to  observe  how  the 
disposition  of  the  testator's  property  stood  under  the  will  and  the  first  coilicil,  at  the 
time  when  the  fourth  codicil  was  made ;  and,  upon  a  careful  inspection  of  the  will  and 
first  codicil,  it  will  be  found  that  at  the  time  of  executing  the  fourth  codicil,  the 
testator's  real  property  stood  thus  disposed  of  ;  viz.  the  copyhoM  estate  (the  Plomer 
Hill  House)  was  devised  to  the  wife  for  life,  the  remainder  forming  part  of  the 
residue. 

The  Treravel  estate  stood  thus  an  equitable  estate  to  his  daugliter,  Anna  Maria 
Hearle,  for  life  for  her  separate  use,  remainder  to  her  hnslian<l  for  life,  remainder  to  her 
children  in  tail,  as  tenants  in  common  ;  the  remainder  forming  part  of  the  residue. 

The  residue  of  his  property,  consisting  of  the  manor  and  advowson  of  Bradenshaw, 
two  freehiild  farms  in  the  county  of  Bucks,  and  so  much  of  the  testator's  estate  in  the 
Plomer  Hill  House  and  the  Treravel  property  as  were  undisposed  of,  and  also  comprising 
all  his  personal  property,  except  the  partial  interests  given  to  the  wife,  which  have  been 
before  enumerated,  formed  one  mass,  which,  at  the  time  of  making  the  fourth  codicil, 
in  consequence  of  the  death  of  his  only  son  without  issue,  stood  devised  immediately 
to  the  testater's  grandson,  John  Graves,  for  life  ;  remainder  to  the  first  and  other  sons 
of  the  testator's  daughter,  Anna  [55]  Maria  Hearle,  in  tail  male  ;  remainder  to  his  own 
right  heirs. 

Whilst  his  property  stood  thus  disposed' of,  the  fourth  codicil  is  made,  in  which, 
after  declaring  his  intention  to  revoke  several  of  the  dispositions  made  by  him  in  his  said 
will  and  codicils,  of  all  his  freehold,  copyhold,  and  personal  estate  and  effects  of  all  and 
every  kind  and  description,  "  in.stead  of  and  in  the  place  of  such  devise,  disposition,  and 
"  bequest  thereof,  he  gives,  devises,  and  bequeaths  all  and  every  his  freehold,  copyhold, 
"  and  personal  estate  and  effects  of  every  kind  and  description  whatsoever  and  whereso- 
"  ever  situated,  unto  his  daughter  Anna  Maria  Hearle,  and  from  and  after  the  determina- 
"  tion  of  that  estate,  unto  his  grandson  John  Graves,  and  his  heirs  in  strict  entail,  as  in 
"  the  said  will  mentioned,"  with  the  additional  clause  in  the  codicil  as  to  the  time  when 
John  Graves  shall  take  ;  "  and  in  failure  of  such  issue  of  the  said  John  Graves,  he 
"  orders  that  his  said  estates  and  effects  shall  go  and  descend  as  is  by  his  said  will 
"  directed,"  and  then  ratifies  and  confirms  the  several  annuities  and  donations  by  him  in 
his  said  will  and  former  codicils  given  and  bequeathed,  and  gives  a  further  annuity  of 
£100  to  his  wife,  under  the  same  restrictions  as  the  former.  Kow  if  this  devise  in  the 
codicil  can  be  construed  to  be  confined  to  the  property  which  formed  the  testator's  residue 
only,  then  the  devise  in  the  will  of  the  copyhold  estate  in  question,  to  the  wife  for  her 
life,  will  remain  unrevoked,  and  the  object  of  the  testator  in  his  codicil  may  still  be 
carried  into  effect. 

And  that  such  may  be  the  construction  without  violating  the  words  of  the  codicil, 
appears  to  be  [56]  by  no  means  unreasonable.  In  the  first  place,  the  codicil  professes 
to  make  void  "several  of  the  dispositions  heretofore  made  by  him  in  his  will  and  codicils 
"  of  all  his  freehold,  copyhold,  and  personal  estate  and  effects  of  all  and  every  kind 
"  and  description."  Now  the  only  disposition  made  of  all  his  freehold,  cojiyhold,  and 
personal  estate  and  effects  is,  that  devise  which  relates  to  the  residue  in  which  all  his 
property,  freehold,  copyhold,  and  personal,  is  brought  together  in  one  mass,  witli  the 
exception  of  that  part  of  the  personal  estate  which  is  given  to  the  wife  absolutely  by  the 
will,  and  which  is  expressly  confirmed  to  the  wife  by  the  subsequent  part  of  this  very 
same  codicil. 

In    the    second  place,   the  testator    says,  instead   of  such  devise,  disposition,  and 
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bequest,  using  the  singular  number,  wliich  would  in  strict  grammatical  construction  be 

applicable  to  the  devise  or  disposition  of  the  residue,  but  not  to  the  various  dispositions 
contained  in  the  will. 

In  the  third  place,  the  death  of  his  only  surviving  son  William,  who  was  the  first 
taker  for  life  under  the  clause  disposing  of  the  residue,  makes  it  not  improbable  that  he 
should  wish  to  substitute  in  the  residuary  clause  his  only  surviving  daughter,  to  take 
the  same  estate  therein  which  was  before  given  to  the  son. 

In  the  fourth  place,  if  the  devise  to  the  wife  of  the  copyhold  estate  is  to  be  held  to 
be  revoked,  then  not  several  only  of  the  dispositions  of  the  real  property  contained  in 
the  will,  but  all  such  dispositions,  are  revoked  or  altered ;  for  the  wife's  life  estate  in 
the  Plomer  Hill  property  is  gone,  the  equitable  estate  for  life  given  by  the  will  to  the 
[57]  daughter,  in  the  Treravel  estate  for  her  separate  use,  is  merged  in  a  legal  estate  for 
life,  given  to  her  generally  ;  and  the  daughter  has  a  life  estate  in  the  residue  now  for 
the  time  interposed  before  that  of  John  Graves.  But  to  revoke  all  the  dispositions  of 
the  realty  in  the  will  and  codicil  is  against  the  express  directions  of  the  testator. 

Still  further,  if  the  devise  of  the  Plomer  Hill  estate,  to  the  wife,  is  revoked,  inasmuch 
as  the  codicil  confirms  the  donations  made  in  the  will  and  codicil,  the  wife  would  still  be 
entitled  absolutely  to  the  furniture,  and  to  everything  which  constitutes  the  estal)lishment 
of  the  house  ;  so  that  the  house,  upon  the  death  of  the  testator,  would  immediately  go 
to  the  daughter,  but  stripped  and  dismantled  of  all  its  furniture  and  establishment,  which 
the  testator  appeared  anxiously  to  intend  should  be  kept  together.  Again,  the  codicil 
gives  an  estate  for  life  to  A.  M.  Hearle,  and  from  and  after  the  determmation  of  that 
estate  to  his  grandson  John  Graves,  and  his  heirs  in  strict  entail,  "  as  in  his  said  will 
"  directed."  Now  this  express  reference  to  the  will  draws  the  attention  to  that  part  of 
the  will  in  which  alone  there  is  any  mention  of  John  Graves,  that  is,  to  the  disposition 
of  the  residue.  It  seems,  therefore,  a  very  reasonable  construction  of  the  codicil  that, 
as  the  ultimate  remainder  of  the  property  intended  to  be  thereby  disposed  of  is  limited 
by  express  reference  to  the  clause  in  the  will,  which  contains  the  devise  to  John  Graves 
in  strict  entail,  to  infer  that  the  property  itself  devised  by  the  codicil  is  the  same  property 
as  that  contained  in  the  devise  of  the  will  to  which  such  reference  is  made,  viz.  the 
residue  only.  By  this  construction  the  only  alter-[58]-ation  effected  by  the  codicil  is, 
the  substitution  of  a  devise  to  the  daughter  for  life,  instead  of  that  given  to  the  son,  to 
take  place  immediately  next  before  the  estate  given  to  John  Graves.  But,  if  the  devise 
operates  on  the  residue  only  as  before  observed,  it  leaves  the  particular  estate  already 
devised  to  the  widow  untouched. 

There  are,  undoubtedly,  some  difficulties  attending  the  construction  of  the  will  and 
codicil,  whichever  way  they  are  construed.  It  may  be  said  against  the  construction 
above  made,  that  the  words  of  devise  in  the  codicil  to  the  daughter  are  immediate,  and 
that  the  testator,  by  his  first  codicil,  shows  that  he  knew  how  to  interpose  a  new  estate 
by  proper  terms  between  those  already  created  by  the  will.  It  certainly  is  so ;  but  it  is 
obvious  in  comparing  the  frame  of  the  first  and  fourth  codicil,  and  looking  to  the 
description  of  the  witnesses  to  each  respectively,  that  the  former  was  made,  with 
the  latter,  without  legal  assistance,  so  that  no  great  reliance  can  be  placed  on  that 
argument. 

It  may  be  argued,  again,  that  the  testator,  by  the  codicil,  directs  that  in  case  his 
grandson  shall  not  be  thirty-one  at  the  time  the  estates  shall  devolve  on  him  by  tlie 
death  of  the  testator's  daughter,  the  rents  shall  accumulate  for  his  benefit,  and  that  if 
the  wife  took  a  life  estate  in  the  copyhold,  no7i  cotistat  but  that  she  might  survive  the 
daughter,  in  which  case  the  Plomer  Hill  estate  wouU  not  devolve  to  the  grandson  on 
the  daugliter's  death  ;  but  it  is  not  at  all  surprising  that  a  testator,  in  preparing  such  an 
instrument,  should  have  overlooked  or  not  cautiously  have  provided  for  the  possibility 
of  his  wife  outliving  his  daughter,  the  more  es-[59]-pecially  where  the  devise  to  the  wife 
related  only  to  the  part  of  the  estate. 

It  may  further  l)e  contended,  that  by  the  fifth  codicil  the  testator  has  proved  that  he 
was  aware  that  the  fourth  codicil  had  revoked  the  estate  for  life,  which  he  had 
previously  given  by  the  first  codicil  to  his  son-in-law ;  for  he  would  not  otherwise  have 
devised  to  him  the  rents  and  jirofits  of  the  Treravel  estate  during  his  life.  It  must  be 
granted  that  the  fourth  codicil  has  necessarily  that  effect ;  but  this  arises  not  from  his 
devise  of  the  life  estate  to  his  daughter,  for  the  only  effect  of  that  devise  was  to  convert 
her  equitable  estate  for  her  own  separate  use  into  a  legal  estate  for  life,  but  it  arises 
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from  the  devise  to  the  grandson  being  made  "  from  and  after  the  determination  of  that 
"  estate,"  words  that  necessarily  exchided  the  devise  to  the  son-in-law,  which  he  had 
before  made  by  his  first  codicil.  This  argument,  therefore,  does  not  seem  to  bear  upon 
the  question  whether  the  life  estate  to  the  widow  is  revoked  or  not. 

Upon  the  whole,  although  these  and  perhaps  other  difficulties  may  be  urged  against 
the  construction  above  proposed,  we  tliink  the  onusprohandi  uf  showing  that  the  devise 
to  the  wife  is  included  in  such  clause  ;  on  the  contrary,  that  upon  the  proper  con- 
struction of  this  codicil,  the  intention  appears  to  have  been  that  the  devise  to  the  wife 
should  not  be  revoked  by  the  codicil. 

Upon  these  grounds  we  think  that  the  devise  in  question  has  not  been  revoked. 

After  this  opinion  had  been  delivered,  the  Lord  Chancellor,  expressing  his  con- 
currence, moved  that  the  judgment  of  the  Exchequer  Chamber  should  be  affirmed,  and 
it  was  affirmed  accordingly. 


[60]  ENGLAND. 

COURT    OF    EXCHEQUER. 


William  Spells  Gardiner, — Appellant ;  Stephen  Simmons, 
— Respondent  [1832]. 

[Mews'  Dig.  i.  352.     S.C.  1  CI.  &  F.  35.     See  Sherburne  v.  Middleton,  1842, 
9  CI.  &  F.  72  ;  Smith  v.  Durant,  1861,  9  H.  L.  C.  192.] 

N.  having  filed  in  the  Court  of  Exchequer  a  bill  for  an  account  of  tithes,  which 
was  dismissed  with  costs  for  want  of  prosecution,  was  committed  to  the 
Fleet  Prison  for  contempt,  upon  disobedience  of  an  order  for  payment  of 
the  costs ;  and  thereupon  sequestration  issued.  By  an  order  made  on  the 
application  of  the  Respondent  S.  (the  Defendant  in  the  suit),  stating  that 
the  Court  had  been  informed  that  there  was  no  property  of  N.  which  the 
commissioners  could  sequester,  except  certain  tithes  of  which  N".  was  seised, 
and  had  demised  to  G.,  the  Appellant,  at  a  yearly  rent,  and  that  the  com- 
missioners had  demanded  the  payment  of  the  costs,  etc.  from  the  Appellant 
out  of  the  rent  in  his  hands  due  to  N.  :  it  was  ordered  that  the  Appellant 
should  show  cause  why  he  should  not  attorn  tenant  to  the  commissioners, 
and  pay  to  them,  out  of  the  rent  due,  the  amount  of  the  costs  in  the  suit 
and  of  the  sequestration,  etc.  Upon  this  order,  the  Appellant  appeared, 
and  for  cause,  among  other  things,  showed  that  the  tithes  did  not  belon"  to 
N.,  but  to  one  W.  Whereupon  it  was,  by  a  further  order  of  the  Court, 
referred  to  the  Master,  to  enquire  whether,  at  the  time  of  the  service  of  the 
order  of  sequestration  upon  the  Appellant,  the  tithes  in  question  belon"ed 
to  X.  ;  and  that  W.  should  be  at  liberty  to  come  in  before  the  Master  and 
be  examined  pro  interesse  suo. 

Upon  appeal  against  these  two  orders  no  counsel  appearing  for  the  Appellant, 
the  House  refused  to  affirm  the  judgment,  unless  the  case  were  stated  by 
the  counsel  for  the  Respondent,  and  considered  by  the  House  •  which  not 
being  done,  it  was  directed  that  the  agent  for  the  Respondent  [61]  should 
give  in  his  account  of  costs  ;  and  thereupon  an  order  was  made,  reciting 
that  no  counsel  having  appeared  for  the  Appellant,  the  appeal  was  dismissed 
with  £100  costs. 

In  Trinity  term,  1823,  John  Henry  Nainby  filed  his  bill  of  complaint  in  the  Court 
of  Exchequer,  at  Westminster,  against  Charles  Jollands,  Henry  Podmore,  William 
Allin,  and  William  Potter ;  and  also  against  Stephen  Simmons,  the  above-named 
Respondent,  which  bill  was  afterwards  amended  by  an  order  of  the  court ;  and  by  such 
bill  the  Plaintilf  prayed,  amongst  other  things,  that  the  Defendants  thereto  mitrht  be 
decreed  to  come  to  an  account  with  the  Plaintiff  for  the  single  value  of  the  tithes  of  the 
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titheable  matters  and  things  hiid  and  taken  l.iy  them  respectively,  upon  and  from  off 
their  respective  farms  and  lands,  within  the  parish  of  Lindfield,  in  the  county  of  Hussex, 
since  the  times  in  the  bill  mentioned  ;  and  that  they  might  be  decreed  to  pay  to  the 
Plaintiff  what  should  appear  to  be  due  from  them  respectively  upon  taking  such 
accounts. 

The  Respondent  appeared,  and  put  in  his  answer  to  the  bill ;  and  by  an  order  of  the 
Court  of  Exchequer,  made  in  the  cause,  bearing  date  the  3d  of  July,  1827,  it  was  ordered, 
that  the  bill  so  filed  by  the  Plaintiff  Nainby  should  be  dismissed  out  of  the  court,  as 
against  the  Respondent,  for  want  of  prosecution,  with  costs,  to  be  taxed  for  the  De- 
fendant by  one  of  the  Masters  of  the  court,  unless  cause  should  be  shown  to  the  contrary 
at  the  sittings  after  the  then  Trinity  term  ;  and  no  cause  having  been  shown  against 
such  order,  the  Master  taxed  the  Respondent's  costs  at  the  sum  of  £32  17s. 

[62]  The  costs  were  not  paid,  and  the  Plaintiff  Nainby  having  been,  by  the  Court 
of  Exchequer,  committed  to  his  Majesty's  prison  of  the  Fleet  for  his  contempt  in  not 
]iaying  such  costs,  an  order  was  made  in  the  cause,  bearing  date  the  7tli  of  May,  1828, 
that  a  writ  of  sequestration  should  issue  under  the  seal  of  the  court,  to  sequester  the 
Plaintiff  Xainljy's  personal  estate,  and  the  rents,  issues,  and  profits  of  his  real  estate, 
until  the  Plaintiff  should  have  fully  paid  the  sum  of  £32  17s.,  cleared  bis  contempts, 
and  the  court  should  make  further  order  therein. 

A  writ  of  sequestration  was  issued  in  the  cause,  under  the  seal  of  the  court, 
directed  to  Pilford  Medwin,  Henry  Padwick,  Thomas  Coppard,  Samuel  Waller,  and 
John  Allin. 

By  a  further  order  of  the  court,  and  in  the  cause,  bearing  date  the  20th  of 
November,  1829,  made  on  the  motion  of  counsel  for  the  Respondent,  after  therein 
stating,  that  the  Court  of  Exchequer  hail  been  iiiformed,  on  the  part  of  the  Respondent, 
that  the  Plaintiff  Nainby  had  not  any  lands,  tenements,  hereditaments,  or  personal 
estate  whatsoever,  which  could  be  entered  upon  or  possessed  by  the  commissioners 
named  in  the  writ  of  sequestration,  and  whereupon  the  commissioners  could  sequester 
and  take  the  rents  and  profits,  and  also  the  personal  estate  of  the  Plaintili'  Nainby  into 
their  hands,  until  he  should  have  fully  paid  the  sum  of  £32  17s.  in  the  writ  mentioned, 
and  cleared  his  contempts,  except  that  the  Plaintiff  Nainbj'  was  seised  and  possessed  of, 
or  entitled  to  all  and  singular  the  tithes  of  corn,  grain,  and  hay,  and  other  great  and 
small  tithes  and  agistment  tithes,  arising  and  accruing  within  the  parish  of  Lindfield 
aforesaid,  [63]  which  tithes  the  Plaintiff  Nainby  had  demised  or  let  to  the  Appellant  at 
a  certain  yearly  rent.  And  further,  that  Pilford  j\ledwin,  one  of  the  commissioners  in 
the  writ  of  sequestration  named,  had,  on  the  29th  day  of  September  then  last,  in  the 
presence  of  John  Allin,  anotlier  of  the  commissioners  in  the  writ  of  sequestration  named, 
served  the  Appellant  with  a  true  copy  of  the  writ  of  sequestration;  and  at  the  same 
time  also  served  the  Appellant  with  a  notice  and  demand,  requiring  the  Appellant,  by 
virtue  of  such  sequestration,  to  render  and  pay  to  Pilford  Medwin  and  John  Allin,  all 
and  singular  the  tithes  of  corn,  grain,  and  hay,  and  all  and  singular  the  great  and  small 
and  agistment  tithes,  the  property  of  the  Plaintitt';  and  also  requiring  the  Appellant  to 
pay  Pilford  JNIedwin  and  John  Allm  all  and  every  the  rent  or  rents,  or  other  sum  or 
sums  of  money,  or  other  property,  that  was  or  were,  should  or  might  be  due  from  him  to 
the  Plaintiff:  and  further  stating,  that  the  Appellant,  on  being  served  with  a  copy  of 
the  writ  of  sequestration  and  notice  of  demand,  admitted  that  he  was  the  renter  of  the 
tithes,  that  he  was  about  to  pay  his  rent,  due  on  that  day,  to  the  Plaintiff'  Nainby,  and 
that  thereupon  Pilford  Med^vin,  in  the  presence  of  John  Allin,  had  demanded  of  the 
Appellant  the  payment  of  the  sum  of  £32  17s.  in  the  writ  mentioned,  out  of  the  rents  so 
stateil  to  have  been  acknowledged  to  be  due  and  in_his  hands,  together  with  the  costs  of 
the  .sequestration,  which  the  Appellant  had  not  then  paid  tii  Pilfcird  Medwin  and  John 
Allin  as  such  commissioners,  or  any  part  thereof.  And  further  stating,  that  tlie  rent 
pavable  to  the  Appellant  was  more  than  sufficient  to  cover  the  said  £32  17s.  and  costs, 
so  [64]  demanded  liy  Pilford  ^Medwin,  and  that  it  had  thereupon  prayed  by  counsel  for 
the  Respondent,  that  the  Appellant  might  show  cause  to  the  court  why  he  should  not 
pay  to  the  sequestrators  in  the  writ  of  sequestration  named,  or  to  one  of  them,  the  sum 
of  £32  17s.  in  the  writ  mentioned,  and  the  costs  of  the  sequestration,  and  also  the  costs 
of  the  application  :  it  was  ordered  that  the  Appellant  should  show  cause  to  the  Court 
at  a  time  then  named,  why  he  should  not  attorn  tenant  to  the  commissioners  in  the  writ 
of  sequestration  named  ;  and  why  he  should  not  pay  to  the  commissioners,  or  one  of 
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them,  the  sum  of  £32  17s.  in  the  writ  mentioned,  and  the  costs  of  the  sequestration, 
and  of  the  appUcation,  as  prayed. 

An  affidavit  was  made  in  support  of  the  order,  and  of  the  motion  to  confirm  the 
same. 

Contradictory  affidavits  were  filed  in  opposition  and  in  reply. 

The  case  made  by  the  affidavits  on  the  part  of  the  Appellant  was,  that  the  Appellant 
was  tenant  to  one  Maria  Williamson  of  all  the  tithes  of  the  parish  of  Lindfield,  and  had 
never  been  tenant  thereof,  or  of  any  part  thereof,  to  John  Henry  Nainby.  At  the  time 
of  the  filing  of  the  amended  bill,  John  Henry  Nainby  had  alleged  himself  to  be  entitled 
to  all  the  tithes  of  the  parish,  and  on  the  part  of  the  Appellant  it  was  not  shown  how 
Maria  Williamson  became  entitled  to- the  tithes.  The  agreement  under  which  the  Appel- 
lant alleged  that  he  held  the  tithes,  together  with  a  messuage  or  tenement,  buildings, 
land  and  garden  used  as  a  homestead,  for  collecting  the  same,  bore  date  (as  stated  in  one 
of  the  affidavits)  on  the  2d  of  April,  1829,  after  the  issuing  of  the  sequestration  ;  and 
[65]  it  was  impeached  by  the  affidavits  on  the  part  of  the  Respondent,  as  under  the 
circumstances,  and  upon  the  face  of  it,  showing  strong  evidence  of  fraud  and  collusion. 
Affidavits  on  the  part  of  the  Respondent,  also,  showed  that  Maria  Williamson  was  the 
sister  of  John  Henry  Xainby,  and  brought  forward  many  circumstances  tending  to  prove 
that  the  said  agreement  was  not  a  fair  and  boru'i  fide  agreement,  and  that  John  Henry 
Nainby  was  still  entitled  to  the  tithes  ;  in  particular  it  appeared  by  such  affidavits  that 
the  Appellant,  upon  being  served  with  the  writ  of  sequestration,  had  alleged  that  he 
was  tenant  of  the  tithes  to  John  Henry  Nainby,  and  was  about  to  jjay  him  some  rent 
due  for  the  same.  The  latter  fact,  however,  was  controverted  by  the  affidavits  on  the 
part  of  the  Appellant. 

The  Appellant,  by  his  counsel,  appeared  on  the  16th  day  of  December,  1829,  and 
shewed  cause  against  the  order  of  the  20th  day  of  November,  1829  ;  and,  after  hearing 
counsel  for  the  Respondent,  the  Court  of  Exchequer  made  an  order,  bearing' date  the 
16th  day  of  December,  1829,  whereby  it  referred  to  one  of  the  Masters  of  the  Court,  to 
enquire  and  report  to  the  Court  whether,  at  the  time  of  the  service  of  the  writ  of  seques- 
tration in  the  order  of  the  20th  of  November  upon  William  Spells  Gardiner,  in  the  order 
mentioned,  the  tithes  of  the  parish  of  Linilfield,  or  any  and  which  of  them,  belonged  to 
the  Plaintiff  John  Henry  Nainby.  And  it  was  thereby  further  ordered,  that  Maria 
Williamson  should  be,  and  she  was  thereby,  at  liberty  to  come  in  before  the  Master,  and 
to  be  examined,  pro  interesse  suo,  upon  interrogatories,  to  be  for  that  purpose  left  with 
the  ^Master  by  the  [66]  Respondent ;  in  the  making  of  which  enquiry  it  was  further 
ordered  that  all  parties  should  produce  before  and  leave  with  the  ]\Iaster,  upon  oath,  if 
required,  all  deeds,  books,  papers,  and  writings  in  their  or  any  of  their  custody  or  power, 
relating  to  the  said  enquiry,  and  be  examined  upon  interrogatories  touching  the  same, 
as  the  ^Master  should  direct.  And  the  ]\Iaster  was  thereby  armed  with  a  commission, 
as  well  for  the  examination  of  the  parties,  as  of  witnesses  in  aid  of  the  enquiry  ;  and  one 
or  more  commission  or  commissions  were  to  issue,  etc.,  if  necessary  ;  and  if  any  special 
matter  should  arise  in  making  the  enquiry,  the  Master  was  to  state  the  same  to  the 
Court.  And  it  was  further  ordered,  that  the  Master  should  make  his  report  to  the 
Court  touching  the  matters  thereby  referred,  with  all  convenient  speed,  when  the  Court 
woidd  make  further  order  therein  as  should  be  just. 

The  appeal  was  against  the  orders  of  the  20th  of  November,  1829,  and  the  16tli  of 
December,  1829. 

For  the  Appellant  the  following  reasons  were  assigned  in  support  of  the  appeal. 

First,  because  even  supposing  the  fact  to  have  been  that  the  Appellant  was  lessee  or 
renter  of  the  tithes  in  question  to  or  under  the  Plaintiff  Nainby,  at  the  time  of  the  service 
of  the  notice  on  him  of  the  sequestration,  yet  that  anj'  money  payjuent  reserved  to  be 
made  by  the  Appellant  to  the  Plaintiff  Nainby,  in  consideration  of  such  demise  to,  or 
enjoyment  of,  the  said  tithes  by  the  Appellant,  was  not,  in  point  of  law  or  fact,  a  rent, 
inasmuch  as  a  distress  would  not  lie  for  it,  and  therefore  it  could  only  be  treated  as  a 
sum  of  money  due  upon  the  [67]  special  contract  of  the  Appellant ;  and  being  such,  it 
is  merely  a  chose  in  action  :  and  there  is  no  power  residing  in  courts  of  equity  to  render 
a  chose  in  action  available  to  a  sequestration,  and  the  Court  of  Exchequer  should  there- 
fore either  not  have  granted,  or,  having  granted,  should  at  once  have  discharged  the 
order  to  show  cause,  and  not  have  directed  a  reference,  which  could  only  be  a  useless 
and  unnecessary  proceeding,  if  in  point  of  law  a  chose  in  action  is,  as  it  is  submitted  to 
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be,  unavailable  to  a  sequestration,  through  the  medium  of  a  mere  motion  or  other  inter- 
locutory application. 

Secondly,  because  it  appears  by  the  Respondent's  own  showing,  that  he  seeks  to  render 
available  to  the  sequestration  a  sum  of  money  which  he  alleges  to  have  been  due  at  the 
time  of  the  service  of  the  notice  of  such  sequestration ;  and  even  in  the  case  of  a  sum  of 
money  due  as  and  for  rent  of  lands,  tenements,  and  other  corporeal  hereditaments,  such 
accrued  rent  would  be  a  mere  chose  in  action,  or  personal  demand,  by  reason  that  it 
would  not  run  with  the  land  to  an  heir,  or  a  subsequent  purchaser  ;  and,  therefore,  an 
attornment  would  not  assist  the  Respondent  in  recovering  it,  inasmuch  as  an  attornment 
cannot  carry  over  or  transfer  a  right  to  recover  rent  accrued  due  before  such 
attornment. 

Thirdly,  because  the  question  of  fact  raised  by  the  affidavits,  and  in  showing  cause 
against  the  order  of  the  20th  day  of  November,  1829,  being,  whether  the  Appellant  was 
or  was  not  lessee  or  renter  of  the  tithes  under  the  Plaintiff  Nainby,  and  not  to  whom  the 
tithes  in  question  belonged,  the  reference  to  the  Master  directed  by  the  order  of  [68]  the 
16th  of  December,  1829,  (supposing  the  Court  of  Exchequer  to  have  had  sufficient 
authority  or  jurisdiction  to  make  any  order  on  the  application  other  than  for  its  dis- 
missal,) should  have  been,  to  enquire  whether  the  Appellant  was  or  was  not  lessee  or 
renter  of  the  tithes  under  any  and  what  demise  from  Nainby ;  for  although  Nainby 
might  be,  and  although  the  Master,  by  his  report,  might  certify  that  he  was,  the  right- 
ful owner  of  the  tithes,  yet  it  woxdd  not  necessarily  follow  from  such  premises  that  the 
Appellant  was  his  lessee  ;  for  some  other  person  might  have  had  the  adverse  enjoyment 
of  such  tithes,  and  having  such  adverse  enjoyment,  might  have  demised  them  to  the 
Appellant. 

For  the  Respondent  the  following  reasons  were  assigned. 

First,  because  the  order  of  the  20th  of  November,  1829,  is,  in  all  respects,  conform- 
able to  the  established  practice  of  Courts  of  Equity,  in  cases  where  third  persons  are  in 
possession  of  property  belonging  to  parties  whose  property  becomes  subject  to  the  juris- 
diction of  such  courts,  or  amenable  to  process  issued  thereout. 

Secondly,  because  the  tithes,  if  belonging  to  .John  Henry  Nainby,  and  any  rent  pay- 
able in  respect  thereof,  if  the  same  have  in  fact  been  demised  to  the  Appellant,  are 
available  to  the  sequestration,  or  may  be  made  available  thereto  by  proper  proceedings, 
to  be  directed  by  the  Court  of  Exchequer  for  that  purpose. 

Thirdly,  because  the  circumstances  disclosed  by  the  affidavits  render  it  in  the  highest 
degree  probable  that  no  honri  fide  alienation  of  the  tithes,  and  no  bona  fide  lease  or  de- 
mise thereof,  has  been  made  ;  [69]  but  that  if  any  alienation,  lease,  or  demise  of  the 
tithes  has  in  fact  been  made,  the  same  is  collusive  and  fraudulent,  and  made  with 
intent  to  defeat  the  sequestration. 

The  appeal  came  on  for  hearing  at  the  bar  of  the  House  of  Lords,  on  the  21st  of 
June,  1832,  when  counsel  appeared  for  the  Respondent,  and  asked  for  an  affirmance  of 
the  judgment.  But  no  counsel  appearing  for  the  Appellant,  it  was  observed  by  the  Lord 
Chancellor  that  the  appeal  might  be  dismissed  for  default  of  appearance  ;  but  that  the 
judgment  could  not  be  affirmed  unless  the  case  was  stated,  and  the  House,  upon  consi- 
deration, deemed  it  to  be  right :  and  he  advised  that  the  judgment  should  be  postponed 
until  an  account  of  costs  incurred  should  be  furnished  by  the  agent  for  the  Respondent ; 
and  that  in  the  order  dismissing  the  appeal,  it  should  be  stated  that  it  was  for  want  of 
appearance.  The  account  having  been  given  in  on  a  subsequent  daj',  an  order  was  made 
to  the  following  effect. 

No  counsel  appearing  for  Appellant,  the  agent  for  the  Respondent  was  ordered  to 
deliver  in  his  bill  of  costs ;  which  being  done,  it  was  ordered  and  adjudged  that  the 
petition  and  appeal  should  be  dismissed,  and  that  the  Appellant  should  pay  to  the 
Respondent  £100  c'osts. 

Appeal  dismissed. 
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[70]  ENGLAND. 

COUKT    OF    king's    BENCH. 
IN    ERROR. 

William  Mellish, — Plaintiff;  George  Eichardson, — Defendant  [1832]. 

[Mews'  Dig.  i.  352  ;  xi.  488,  602.  S.C.  1  CI.  &  F.  224  ;  and,  in  Court  bulow,  2  Biug. 
229  ;  3  Bing.  331 ;  7  B.  &  C.  819.  Cited,  with  approval,  in  Tetley  v.  Wanless,  1867, 
L.  E.  2  Ex.  279;  and  Scott  v.  Bennett,  1871,  L.  E.  5  H.  L  243.  See  also 
Davies  v.  Davies,  1887,  36  Ch.  D.  364.] 

Upon  the  trial  of  an  action  of  assumpsit  in  the  C.  P.  in  Hilary  term,  1824,  a 
general  verdict  was  found  for  the  Plaintiff  upon  all  the  counts  of  the  decla 
ration.  In  Easter  term  following,  a  rule  was  obtained  by  the  Defendant 
calling  upon  the  Plaintiff  to  show  cause  why  the  verdict  .should  not  be  set 
aside  and  a  new  trial  granted  ;  or,  why  judgment  should  not  be  arrested. 
This  rule  was  discharged  in  Trinity  term  1824,  and  final  judgment  signed 
for  the  Plaintiff.  Upon  this  judgment  a  writ  of  error  was  brought  in  the 
K.  E.,  returnable  in  Michaelmas  term  1824  :  the  record  and  process  were 
brought  into  that  Court,  and  in  Hilary  term  1825,  errors  were  assigned.  At 
the  sittings  before  Michaelmas  term  1825,  the  case  was  argued;  and  on 
the  25th  of  November  1825,  the  judgment  of  the  C.  P.  was  reversed  by  the 
K.  B.,  and  a  venire  de  novo  awarded,  upon  tlie  ground  that  there  did  not 
appear  on  the  face  of  the  record  to  be  any  good  or  sufficient  con- 
sideration for  the  agreement  mentioned  in  the  third  and  fourth  counts  of  the 
declaration.  In  the  meantime,  on  the  10th  of  November  1825,  a  rule  had 
been  obtained  by  motion  on  behalf  of  the  Plaintiff  in  the  C.  P.  to  amend  the 
postea  by  the  notes  of  the  judge  who  tried  the  cause,  by  entering  a  verdict 
for  the  Plaintiff  on  the  first  count  of  the  declaration,  and  for  the  Defendants 
on  the  other  counts.  This  rule  was  made  absolute  on  the  24th  of  Novem- 
ber 1825.  On  the  next  day  a  rule  was  obtained  to  amend  the  judgment  roll 
in  the  cause,  and  make  it  conformable  to  the  postea  ;  and  this  rule  was  made 
absolute  on  the  26th  of  November  1825.  On  which  same  day  a  rule  was 
'  obtained  by  motion  in  the  K.  B.  to  stay  the  judgment,  and  amend  the  roll 
by  the  amended  judgment  of  the  C.  P. ;  and  afterwards  the  roll  was  amended 
accordingly,  and  the  judgment  of  the  C.  P.  thereupon  affirmed  by  the  K.  B. 

Upon  this  affirmance  a  writ  of  error  was  prosecuted  in  D.  P.  ;  [71]  and  the 
transcript  of  the  record,  brought  into  the  House,  contained,  by  consent  of 
the  Judges  of  the  K.  B.,  entries  of  the  orders  upon  which  the  amendments 
had  been  made  as  well  as  the  pleadings  and  final  judgment :  Held,  that  it  is 
contrary  to  the  practice  and  not  within  the  jurisdiction  of  the  House  of 
Lords  or  of  any  court  of  error  to  entertain  writs  of  error  ujion  interlocutory 
proceedings  ;  and  that  the  consent  of  the  Judges  of  the  inferior  court  cannot 
give  such  jurisdiction. 

This  was  a  writ  of  error,  brought  by  William  Mellish  (the  Defendant  below),  on  the 
affirmance,  by  the  Court  of  King's  Bench,  of  a  judgment  in  the  Court  of  Common  Pleas 
at  Westminster,  in  an  action  of  assumpsit,  brought  by  George  Eichardson,  the  Defendant 
in  error,  against  William  Mellish,  the  Plaintiff  in  error,  for  the  breach  of  an  agreement. 

The  declaration  consisted  of  four  special  and  three  common  counts. 

The  first  special  count  was  as  follows: — Whereas  heretofore,  to  wit,  on  the  11th 
day  of  January,  1819,  at  London,  by  a  certain  agreement  then  and  there  made,  it  was 
then  and  there  mutually  agreed,  between  the  said  Defendant  on  the  one  part,  and  the 
said  Plaintiff  on  the  other  part ;  that  is  to  say,  that  provided  the  said  Defendant  should 
purchase  tlie  East  India  ship  Minerva  from  Messrs.  Smith,  Timbrell,  and  Smith,  of 
which  ship  the  said  Plaintiff  was  then  the  commander,  and  provided  the  consent  of  tlie 
Honourable  Court  of  Directors  of  the  East  India  Company  could  bo  obtained  to  the 
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exchange,  that  he,  tlie  saij  Plaintiff,  would  allow   Captain  John  Mills  to  go  as  com- 
mander of  the  said  ship  Minerva,  iipon  this  further  condition,  [72]   that  he,  the  said 
Defendant,  would  give   tlie  said   Plaintiff  the  command  of   the  shij)   Marquis  of  Ely, 
belonging  to  the  said  Defendant,  and  then  taken  up  by  the  said  P^ast  India  Company  :  And 
it  was  also  thereby  further  agreed  between  the  said  parties  as  aforesaid,  that  provided 
the  said  John  Jlills  should  die,  or  provided  he  should   at   any  time  thereafter  not 
choose  to  proceed  as  commander  of  the  said  ship  Minerva,  either  upon  that  or  upon  any 
future  voyage,  that  tlien  and  in  that  case,  whensoever  it  might  occur,  the  command  of 
the  said  ship  Minerva  should  be  given  to  the  said  Plaintiff,  but  only  for  his  own  per- 
sonal use,  and  not  otherwise ;  and  provided  also  that  he  was  in  England,  ready  and  will- 
ing to  receive  it  in  due  time,  to  enable  the  said  ship  to  proceed  :  And  it  was  also  further 
agreed  between  the  said  parties,  that  provided  the  Honourable  Court  of  Directors  should 
not  assent  to  tlie  proposed  exchange,  that  then  and  in  that  case  the  said  Plaintiff  should 
proceed  for  that  voyage  as  commander  of    the   Minerva,  and    immediately  upon  her 
return  to  England  should  give  up  the  command  of  the  said  ship  Minerva  to  the  said 
John  Mills,  upon  the  same  condition  and  with  the  same  reservations  as  were  thereby 
agreed  to,  in  the  event  of  the  exchange  being  then  completed  for  the  then  present  voyage  : 
And  further,  it  was  thereby  declared,  and  fully  understood  and  agreed  between  the  said 
parties,  that  that  agreement  was  only  intended  to  relate  to  the  four  voyages  next  ensuing, 
for  which  the  said  ship  Minerva  was  then  engaged  by  the  Honourable  Directors  ;  that 
until  their  expiration,  it  was  to  be  in  full  force,  and  to  have  effect,  as  to  the  reinstating 
the  said  Plaintiff  in  the  command  of  the  Minerva,  under  whatever  circumstances  might 
[73]  prevent  Captain  Mills  from  proceeding  ;  and  that  when  the  said  ship  Minerva  should 
have  completed  her  then  next  four  voyages,  that  agreement  was,  to  all  intents  and  purposes, 
to  be  null  and  void  :  And  the  said  agreement  being  so  made  as  aforesaid,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  consideration  thereof, 
and  that  the  said  Plaintiff,  at  the  special  instance  and  request  of  the  said  Defendant, 
had  theji  and  there  undertaken  and  faithfully  promised  the  said  Defendant  to  perform 
and  fulfil  the  said  agreement  in  all  things  on  his  part  and  behalf  to  be  performed  and 
fulfilled,  he  the  said   Defendant  undertook,  and  then  and  there  faithfully   promised 
the   said   Plaintiff,  to   perform   and   fulfil   the  said   agreement   in   all  things   on   his 
part   and   behalf   to   be    performed    and   fulfilled:    And   tlie   said   Plaintiff  in   fact 
saith,   that    afterwards,   to   wit,   on  the  day   and    year  aforesaid,    to    wit,   at    London 
aforesaid,    the   said    Defendant  did  purchase    the    said  ship    Minerva  from    the    said 
Messrs.  Smith,  Timbrell,  and    Smith,  and  that   afterwards,   to  wit,   on  the  day  and 
year   aforesaid,   at   London   aforesaid,   the    consent  of    the  said   Court  of  Directors  of 
the  East  India  Company  was  obtained  to  the  said  exchange  :  And  the  said  Plaintifl'  did 
then  and  there  allow   the  said  John   Mills   to   go,  and  the  said  John  Mills  did  go,  as 
commander  of  the  said  ship  Minerva ;  and  that  the  said  Defendant  did  then  and  there 
give  the  said   Plaintiff  the   command  of  the  said  ship  i\Iarquis  of  Ely :  And  the  said 
Plaintiff  further  says,  that  afterwards,  and  before  the  expiration  of  the  said  four  voyages 
for  which  the  said  ship  Minerva  was  engaged  as  aforesaid,  and  when  two  of  the  said 
voyages  remained  to  be  performed,  to  wit,  on  the  [74]  1st  day  of  August,  in  the  year 
of  our  Lord  1821,  to  wit,  at  London  aforesaid,  the  said  John  Mills  died,  whereof  the 
said  Defendant  then  and  there  had  notice  :  And  although  the  said  Plaintiff  was  then 
and  there  in  England,  and  able,  and  ready,  and  willing,  and  offered  to  receive  and  take 
the  command  of  the  said  ship  Minerva,  in  due  time  to  enable  the  said  ship  to  proceed,  and 
the  said  Plaintiff  then  and  tliere  desired  and  wished  to  take  the  command  thereof  to  his 
own  personal  use,  and  not  otherwise  ;  and  then  and  there  rei^uested  the  said  Defendant 
that  the  command  of  the  said  ship  might  be  given  to  him,  the  said  Plaintiff,  as  aforesaid  ; 
and  although  the  said  Plaintiff  had  always,  from  the  time  of  making  the  said  agreement, 
hitherto  well  and  truly  performed,  fulfilled,  and  kept  all  things  in  the  said  agreement 
contained  on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  to  wit,  at  London 
aforesaid  :  yet  the  said  Plaintiff  in  fact  saith,  that  the  said  Defendant  contriving,  and 
wr(mgfully  and  unjustly  intending,  to  injure  tlie  said  Plaintift',  did  not,  nor  would,  when 
he  was   so   requested  as  aforesaid,  or  at  any   time  thereafter,  give  the   said   command 
of  the  said  ship  ]\Iinerva,  nor  was  the  same  at  any  time  given   to  the  said  Plaintiff ; 
And  the  said  Defendant  hath   wholly  refused  and  still  doth  refuse  to   give  the   said 
command,    or   to    suffer  or   permit   the  same   to  be    given  to   the   said    Plaintiff,    and 
the  said  command  hath  been  given  to  another  person  for  the  said  two  remaining  voyages, 
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to  wit,  at  London  aforesaid,  by  means  whereof  he,  the  said  Plaintiff,  hath  been  deprived 
of  certain  pay,  and  divers  great  gains  and  profits,  amounting  tci  a  largo  sum  of  money, 
to  wit,  the  sum  of  £15,000  of  lawful  money  [75]  "f  Great  Britain,  which  would  otlier- 
^vise  have  arisen  and  accrued  to  him  from  the  said  command  of  the  said  ship  or  vessel, 
to  wit,  at  London  aforesaid. 

The  second  special  count  was  similar  to  the  first,  except  that  instead  of  stating  the 
death  of  John  Mills,  it  was  stated  therein,  that  before  the  expiration  of  the  four  voyages 
for  which  the  ship  Minerva  was  engaged,  and  when  two  of  the  last-mentioned  voyages 
remained  to  be  performed,  and  while  the  said  ship  iMinerva  was  in  England,  and  was 
about  to  proceed  on  a  certain  voyage  to  the  East  Indies,  to  wit,  on  the  1st  day  of 
September,  1821,  the  said  John  jMills  was  prevented  from  proceeding  in  the  said  ship 
ilinerva,  as  commander  thereof  on  the  said  last-mentioned  voyage. 

The  third  special  count  of  the  declaration  was  the  same  as  the  first,  omittuig  the 
clause  of  the  agreement  providing  for  the  case  of  the  dissent  of  the  East  India  Company. 

The  fourth  special  count  was  similar  to  the  third,  except  that  it  omitted  the  last 
clause  in  the  agreement,  whereby  it  was  declared,  and  fully  understood  and  agreed 
between  the  parties,  that  that  agreement  was  only  intended  to  relate  to  the  four  voyages 
next  ensuing,  for  which  the  said  ship  Minerva  was  then  engaged  by  the  Directors  :  that 
until  their  expiration,  it  was  to  be  in  full  force,  and  to  have  etfect  as  to  the  reinstating 
the  said  Plaiutifl'  in  the  command  of  the  Minerva,  under  whatever  circumstances  might 
prevent  Captain  Mills  from  proceeding  ;  and  that,  when  the  said  ship  Minerva  should 
have '  completed  her  then  next  four  voyages,  that  agreement  was,  to  all  intents  and 
purposes,  to  be  null  and  void. 

[76]  The  fifth,  sixth,  and  last  counts  of  the  declaration  were  the  common  counts  for 
money  paid,  laid  out,  and  expended  by  the  Plaintitf  to  and  for  the  use  of  the  Defendant, 
and  for  money  had  anil  received  by  the  Defendant  to  and  for  the  use  of  the  Plaintill', 
and  on  no  account  stated  between  the  parties. 

To  this  declaration,  the  Plaintiff  in  error  pleaded  the  plea  of  noti  assumpsit,  on  which 
issue  was  joined,  and  the  cause  came  on  for  trial  at  the  sittings  after  Hilary  term,  1824, 
when  a  general  verdict  was  found  for  the  Defendant  in  error,  on  all  the  counts  of  the 
declaration,  for  £7.500  damages,  besides  costs  of  suit. 

In  Easter  term  following,  the  Plaintiff  in  error  obtained  a  rule  in  the  Common 
Pleas,  calling  upon  the  Defendant  in  error  to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted,  or  why  the  judgment  should  not  be  arrested  ;  which 
rule  was  discharged  in  Trinity  term  following;  and  on  the  17th  of  July,  1824,  final 
judgment  was  signed  for  the  Plaintitf  by  the  Court  of  Common  Pleas. 

On  this  judgment  a  writ  of  error  was  brought  in  the  Court  of  King's  Bench,  tested 
on  the  2d  of  July,  1824,  and  returnable  on  the  morrow  of  All  Souls  in  Michaelmas 
term  following  ;  under  which  the  record  and  process  of  the  plaint  therein-mentioned, 
with  all  things  touching  the  same,  were  returned  by  the  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  into  the  Court  of  King's  Bench;  and  m  Hilary  term,  1825,  the 
following  errors  were  assigned  by  the  Plaintifl'  in  error,  viz.  "  That  in  the  record  and 
"  proceedings  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is  [77]  mani- 
"  fest  error  in  this,  to  wit,  that  the  declaration  aforesaid,  and  the  matters  therein 
"  contained,  are  not  sufficient,  in  law,  for  the  said  George  Richardson  to  have  or 
"  maintain  his  aforesaid  action  thereof  against  the  said  William  Mellish.  There  is, 
"  also,  error  in  this,  to  wit,  that,  by  the  record,  it  appears  that  the  judgment  aforesaid 
"  in  form  aforesaid  given,  was  given  for  the  said  George  Richardson  against  the  said 
"  William  jNIellish  :  whereas,  by  the  law  of  the  land,  the  said  judgment  ought  to  have 
"  been  given  for  the  said  William  Mellish  against  the  said  George  Richardson.  There 
"  is,  also,  error  in  this,  to  wit,  that  the  declaration  aforesaid  does  not  disclose  or  set 
"  forth  any  good  or  sufficient  consideration,  in  law,  for  the  said  George  Richardson  to 
"  have  or  maintain  his  aforesaid  action  thereof  against  the  said  William  Mellish.  There 
"  is,  also,  error  in  this,  to  wit,  that,  by  the  declaration  aforesaid,  it  appears  that  the 
"  several  agreements,  and  promises,  and  undertakings  therein  mentioned  and  set  forth 
"  were  and  are,  and  each  and  every  of  them  was  and  is  founded  on  a  bad  and  insufficient 
"  consideration,  and  were  and  are  contrary  to  public  policy,  and  illegal  and  void.  There 
"  is,  also,  error  in  this,  to  wit,  that  it  is  not  averred  in  or  by  the  said  declaration,  nor 
"  does  it  thereby  appear,  that  the  P^ast  India  Company  were  privy  or  assented  to  the 
"  said  agreements  in  the  said  declaration  mentioned,  or  any  or  either  of  them,  or  to  the 
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"  appointment  of  the  said  George  Eichardson  as  commander  of  the  said  ship  Minerva 
"  for  the  said  four  voyages  in  the  said  agreement  mentioned,  or  for  the  two  last  of  such 
"  voyages,  or  either  of  them,  or  that  he  tlie  said  George  [78]  Richardson  had  ))een  or 
"  ever  was  appointed  to  or  approved  of  by  tlie  said  Company  for  such  command  of  the 
"  said  ship  or  vessel ;  or  that  he  was  duly  qualified  or  entitled  to  go  as  such  commander 
"  thereof  on  or  for  the  said  two  last-mentioned  voyages,  or  either  of  them." 

The  Plaintiff  having  joined  in  error,  and  the  errors  having  been  argued  befote  the 
Judges  of  the  Court  of  King's  Bench,  at  the  sittings  before  Michaelmas  term,  1825,  the 
Court,  on  Friday,  the  25th  of  November,  reversed  the  judgment  of  the  Court  of  Common 
Pleas,  and  awarded  a  venire  de  novo  to  issue,  on  the  ground  that  there  did  not  appear, 
on  the  face  of  the  record,  to  lie  any  good  or  sufficient  consideration  for  the  agreement 
mentioned  in  the  third  and  fourth  counts  of  the  declaration ;  which  reversal  was,  at 
the  opening  of  the  office  on  the  following  day,  entered  of  record  in  the  Court  of  King's 
Bench,  and  a  writ  of  venire  facias  de  mwo  awarded  by  the  Court,  returnable  in  eight 
days  of  St.  Hilary,  in  Hilary  term,  1826. 

On  Thursday,  the  10th  of  November,  1825,  a  motion  was  made  on  behalf  of  the 
Defendant  in  error,  in  the  Court  of  Common  Pleas,  and  a  rule  obtained  that  the 
Plaintiff  in  error  or  his  attorney  should  show  cause  why  the  jMstea  in  the  cause  should 
not  be  amended  by  the  notes  of  Robert  Lord  Gifford,  by  entering  a  verdict  for  the 
Defendant  in  error  on  the  first  count  of  the  declaration,  and  for  the  Plaintiff  in  error 
on  the  other  counts,  which  rule  or  order  was  made  absolute  by  the  Court  of  Common 
Pleas  on  Thursday,  the  24th  of  November,  1825,  and  on  the  next  day  another  rule  or 
order  was  made  by  the  Court  of  Common  Pleas  for  the  [79]  Plaintiff  in  error  or  his  attorney 
to  show  cause  peremptorily  on  the  morrow  why  the  judgment-roll  in  the  cause  should 
not  be  amended  and  made  conformable  to  the  amended  postea  ;  which  last-mentioned 
rule  or  order  was  made  absolute  by  the  Court  of  Common  Pleas  on  Saturday,  the  26th 
of  November,  1825. 

A  motion  was  then  made  on  behalf  of  the  Defendant  in  error  in  the  Court  of  King's 
Bench,  and  a  rule  or  order  obtained  on  Saturday,  the  26th  of  November,  1825,  for  the 
Plaintiff  in  error  or  his  attorney  to  show  cause  why  the  judgment  should  not  be  stayed, 
and  why,  upon  payment  of  costs,  to  be  taxed  by  the  Master,  the  judgment  returned 
in  the  cause  to  the  Court  on  the  writ  of  error  should  not  be  amended  by  the  amended 
judgment  of  the  Court  of  Common  Pleas ;  which  last-mentioned  rule  or  order  was,  on 
Monday  next  after  fifteen  days  of  St.  Martin,  (being  the  last  day  of  Michaelmas  term, 
1825,)  enlarged  by  the  Court,  until  the  4th  day  of  the  then  next  Hilary  term. 

On  Saturday,  the  29th  of  April,  1826,  another  rule  or  order  was  made  by  the  Court 
of  Common  Pleas,  upon  application  of  Counsel  in  behalf  of  the  Defendant  in  error, 
wliereby  it  was  ordered  that  the  proper  officers  of  that  Court  should  attend  the  Court 
of  King's  Bench  at  Westminster,, on  Monday,  the  first  day  of  May  then  next,  with  the 
postea  and  judgment-roll  in  tlie  cause,  on  the  hearing  of  a  motion  to  amend  the  tran- 
script and  judgment-roll. 

At  the  sittings  after  Hilary  term  following,  by  a  special  rule  or  order  of  the  last- 
mentioned  Court  entitled  on  Monday  next  after  the  octave  of  the  Purification  of  the 
Blessed  Virgin  Mary,  in  the  eighth  year,  etc.  after  directing  in  what  manner  such  entry 
[80]  should  be  made,  it  was  ordered  that  the  record  then  there  remaining  should  be 
amended,  according  to  the  prayer  of  the  said  George  Richardson ;  that  is  to  say, 
according  to  the  said  rules  or  orders  of  the  Court  of  Common  Pleas  for  amending  the 
same,  and  that  the  judgment  aforesaid  of  the  said  Court  of  Common  Pleas,  according 
to  the  amendments  aforesaid,  should  be  affirmed  ;  and  in  pursuance  of  which  last- 
mentioned  rule  or  order  the  judgment  of  the  Court  of  Common  Pleas,  according  to 
the  amendments  aforesaid,  was  affirmed  by  the  Court  of  King's  Bench. 

On  this  affirmance,  a  writ  of  error  was  brought  by  the  Plaintiff  in  error. 

For  the  Plaintiff  in  error,  Mr.  Barnewall.* 

At  common  law,  amendments  could  not  be  made  after  judgment  entered  on  the 
record.!     After  judgment,  amendments  can  only  be  made  by  virtue  of  the  statute  of 

*  Mr.  Barnewall  being  absent  when  the  writ  of  error  was  called  on,  the  counsel  for 
the  Defendant  in  error  was  heard ;  and  the  case  was  then,  by  indulgence  of  the  House, 
adjourned. 

t  Marriot  v.  Lister,  2  Wils.  147. 
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amendments :  *  they  are  confined  to  misprisions  of  the  clerk.  In  this  case,  the  clerk 
entered  the  verdict,  not  by  misprision,  hut  as  he  was  directed  by  the  party  wliosc 
misprision  it  is  ;  and  such  error  cannot  be  amended,  f  The  authorities  cited  in  su])port 
of  the  judgment  below  relate  to  amendments  before  judgment,  or  misprision  of  the 
clerk  after  judgment. 

The  verdict  for  the  Plaintifl'  was  general ;  and  he  might  have  directed  that  it  shoulil 
be  taken  for  him  on  the  first  count  only,  or  by  motion  in  court  [81]  before  judgment 
have  had  it  so  entered.  When  some  of  the  counts  in  a  declaration  are  defective,  and 
the  verdict  is  general,  the  general  ride  as  to  amending  the  postea  is  settled.  J  Defective 
pleadings,  the  acts  of  a  party  or  his  coiinsel,  of  a  judge  or  the  court,  cannot  be  amended 
after  judgment.? 

But  it  is  argued  that  the  House  can  only  look  at  the  record  as  it  is  brought  before 
them,  and  that  it  is  not  competent  for  the  Plaintiff  in  error  to  show  how  it  originally 
stood.  This  cannot  he  by  estoppel,  for  he  was  neither  party  nor  i)rivy  to  the  amend- 
ment. II     But  here  the  record,  as  sent  up,  shows  the  amendment. 

By  the  statute,  the  amendment  should  be  made  by  the  Judges  in  which  the  record 
is.  In  error  from  a  judgment  in  the  Common  Pleas  to  the  King's  Bench,  the  record 
itself  is  removed,  and  not  a  transcript  f  ;  and  they,  as  a  court  of  error,  [82]  should  have 
seen  whether  the  error  to  be  amended  was  the  misprision  of  the  clerk.  The  record  was 
not  in  the  Court  of  C.  P.  when  they  professed  to  amend  it,  and  the  judgment  was 
reversed  in  the  K.  B.  before  the  judgment-roll  was  amended  in  the  C.  P.,  and  the 
amendment  was  made  after  a  lapse  of  several  terms,  which  is  contrary  to  settled 
authority.     Harrison  v.  King.** 

For  the  Defendant  in  error,  Mr.  Campbell. 

The  House  cannot  look  beyond  the  amended  roll  ;  and  if  they  could,  the  opinion 
and  decision  of  both  the  courts  below  was  in  favour  of  the  Defendant  in  error  upon  the 
first  count  of  the  declaration.  As  to  the  power  of  the  Court  of  C.  P.  to  make  the 
amendment,  they  clearly  had  it;  for  the  record- itself  was  not  sent  up  to  the  K.  B.,  but 
only  a  transcript ;  and  when  amended,  the  Court  of  K.  B.  was  bound  to  amend  their 
roll  accordingly.  It  was  in  substance  only  a  misprision  of  the  clerk,  which  was 
amendable  under  the  statutes,  and  it  is  the  practice  to  amend  the  postea  by  the  Judges' 
notes,  and  this  may  be  done  even  after  writ  of  error  brought. ft     In  Free  ?;.  Bur- 

*  8  H.  6.  c.  12.  .  • 

t  Green  v.  Rennet,  1  T.  R.  782.  Mason  v.  Fox,  Cro.  Jac.  631;  and  see  Yin.  Ab. 
tit.  Amendment. 

:|;  Kddowes  v.  Hopkins,  Doug.  377,  378,  and  see  the  Court  Rules  of  M.  1654,  §  21, 
K.  B.  and  1654,  C.  P.  Barnes,  478.  Willes,  443,  and  1  Durnf.  &  East,  542;  and,  for 
particular  cases  determined  according  to  the  above  rules,  see  Doug.  722.     1  H.  lilac.  78. 

6  Durnf.  &   East,  692.     3   Maule  &   Sel.  110.     2   Chit.  Rep.  351.     1   Marsh.  382. 

5  Taunt.  820,  S.  C.  7  Moore,  269. 

§  Blackamore's  Case,  8  Rep.  310.  Mason  v.  Fox  q.  s.  Green  v.  Miller,  2  B.  & 
Adol.  781. 

II  Com.  Dig.  tit.  Estoppell. 

11  See  the  Year  Books  of  40  Ass.  29.  22  Ed.  3.  6  pi.  24.  Fitz,  Nat.  Brev.  tit. 
Writ  of  Error,  20  F.  1  Rol.  Abr.  tit.  Error,  752,  753.  3  D'Anv.  Abr.  tit.  Error. 
P.  a.  Vin.  Abr.  tit.  error,  P.  Bac.  Abr.  tit.  Error,  B.  2 ;  and  Com.  Dig.  tit.  Pleader, 
3  B.  13.  And  in  support  of  the  same  position,  see  the  cases  in  Yelv.  6.  Cro.  Eliz. 
891,  S.  C.  Godb.  375.  Latch,  198,  S.  C.  Cro.  Car.  575.  3  Eev.  196.  1  Lord 
Raym.  427.     1   Salk.  321.     S*  C.   Cowj).  843,  and  the  Entries  in  2  Saund.  98-215. 

7  Went.  80,  81,  82.  And  for  cases  in  which  the  application  to  amend  was  made  to  the 
Court  of  K.  B.,  see  8  Co.  162  (a).  2  Rol.  Rep.  471.  2  Stra.  837.  5  Burr.  2730. 
3  Durnf.  &  East,  659-749.     3  Maule  &  Sel.  591,  and  4  Maule  &  Sel.  94. 

**  1  B.  &  A.  161,  and  see  1  Chit.  Rep.  283  (a).     5  Tan.  86.     3  T.  R.  749. 

tt  See  3  T.  R.  349,  659,  749.     6  Moore,  135.     3  Bro.  &  Bi.  65,  and  9  Pri.  432. 

6  Bing.  100.  Doe  v.  Dyshall,  1  Moore  &  Payne,  430.  Friend  v.  D.  of  Richmond, 
Hard.  505.  Wood  v.  Mathew,  Pop.  102.  Sir  W.  Jones,  9.  2  Roll.  Rep.  471.  Cro. 
Jac.  627.  Cro.  Car.  574.  Salk.  49,  269.  Franklin  v.  Reeves,  Ca.  temp.  Hard.  118. 
Barnes,  C.  P.  7  Stra.  869.  Burr.  2730.  Thickwood  v.  Wright,  1  H.  B.  642.  Usher 
V.  Dancy,  4  M.  &  S.  94. 
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goyne  *,  where  a  similar  question  arose.  Lord  Lyndhurst  said  that  the  court  below 
might  amend  the  record,  and  that  the  House  [83]  would  afterwards  amend  the 
transcript.  In  Dunbar  r.  Hitchcock  t,  an  amendment  which  was  coiusidered  sub- 
stantial was  made  by  the  Court  of  K.  1!.  after  the  record  had  been  sent  up  to  the 
House  of  Lords. 

In  all  cases  of  writs  of  error  from  the  judgments  of  any  of  the  superior  courts,  it  is 
the  practice,  notwithstanding  the  words  of  the  statute  (27  Eliz.),  not  to  remove  the 
record,  but  a  transcript. 

This  practice  prevails  in  case  of  writs  of  error  from  the  C.  P.  to  the  K.  I!.,  and  the 
Court  of  C.  P.  possess  as  much  power  over  their  records  as  the  K.  B.  or  any  other 
court.  The  authorities  and  practice  are  decisive  ;  and,  if  so,  upon  the  record  as  it  now 
stands  the  verdict  and  judgment  is  entered  upon  the  first  count  of  the  declaration,  and 
there  is  no  error. 

In  the  course  of  the  argument,  Lord  Tenterden  observed  that  the  question  was, 
whether  a  court  of  error  could  enquire  into  the  propriety  of  an  amendment  made  by  the 
court  below  in  its  own  record :  that  the  agreement  J  of  the  Judges  in  the  court  below  to 
state  the  facts  as  to  the  amendment  on  the  record  would  not  give  jurisdiction  to  the 
House  to  entertain  a  writ  of  error  upon  a  matter  which  might  be  considered  as  inter- 
locutory and  not  a  final  judgment. 

The  following  questions  were  proposed  by  the  House  to  his  Majesty's  Judges, 
viz. : — First,  whether  it  is  competent  to  a  court  of  error  to  examine  the  propriety  of 
an  amendment  of  the  record  made  by  the  court  below,  being  a  court  of  record,  the 
order  [84]  for  the  amendment  being  sent  up  as  part  of  the  record?  Secondly,  whether, 
supposing  it  to  be  competent,  an  amendment  made  by  the  court  of  record,  in  which  the 
action  was  originally  brought,  in  the  manner  and  under  circumstances  similar  to  those 
stated  in  the  case  of  Mellish  v.  Richardson,  would  be  lawfully  made  ] 

The  opinion  of  the  Judges  was  delivered  by  Bayley,  J.  Upon  the  first  of  these 
questions,  his  Majesty's  judges  are  of  opinion,  that  it  is  aiot  competent  to  a  court  of 
error  to  examine  the  propriety  of  an  amendment  of  the  record  made  by  the  court  below, 
being  a  court  of  record,  although  the  order  for  the  amendment  is  sent  up  as  part  of  the 
record. 

The  proper  object  of  a  writ  of  error  is  to  remove  the  final  judgment  of  the  court 
below  for  the  revision  of  the  superior  court,  in  order  that  such  court,  from  the  premises 
contained  in  the  record  of  the  inferior  court,  may  either  affirm  or  reverse  the  judgment, 
as  they  draw  the  same  or  a  different  conclusion  from  that  which  has  been  pronounced 
by  the  court  below. 

These  premises  are  the  jileadings  between  the  parties,  the  proper  continuance  of  the 
suit  and  process,  the  finding  of  the  jury  upon  an  issue  in  fact,  if  any  such  has  been  joined, 
and  lastly,  the  judgment  of  the  inferior  court. 

All  these  premises,  from  which  such  judgment  has  been  deriveil,  the  parties  to  the 
suit  below  have  the  right  ex  debito  jiistitke  to  have  upon  the  record  ;  but  the  orders  or 
rules  for  amendment  of  proceedings  made  by  a  court  in  the  progress  of  a  suit  therein 
depending,  do  not  fall  within  the  description  of  any  part  of  the  record,  but  such 
[85]  orders  are  strictly  and  properly  matters  of  practice  in  the  progress  of  the  cause, 
regulated  by  the  power  of  amendment  which  the  courts  of  law  possess,  either  by  the 
common  law,  or  by  the  statutes  of  amendment  which  have  been  from  time  to  time 
enacted  by  the  legislature  for  that  purpose. 

The  practice  of  the  courts  below  is  a  matter  which  belongs  by  law  to  the  exclusive 
discretion  of  the  court  itself,  it  being  presumed  that  such  practice  will  be  controlled  by 
a  sound  legal  discretion  ;  it  is  therefore  left  to  their  own  government  alone,  without 
any  appeal  to  or  revision  by  a  superior  court.  And  we  cannot  but  observe,  that  no 
precedent  has  been  cited  at  the  bar  in  which  an  entry  similar  to  that  contended  for 
by  the  Plaintiff  in  error  is  to  be  found. 

So  strictly  has  the  law  considered  that  the  pleadings  in  the  suit,  and  the  judgment 
proceeding  thereon,  shall  form  the  only  grounds  of  the  record,  that  when  it  was  found 
expedient  that  the  opinion  in  point  of  law  of  the  judge  who  tried  the  cause  should 
be   made   the   subject   of   a   revision   by  superior  court,  the  statute  of  Westminster 

*  In  D.  P.  [2  Bli.]  N.  S.     But  this  dictum  is  not  reported, 
t  3  M.  &  S.  59L     See  5  Tau.  820.  "       J  See  7  B.  &  C.  835. 
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the  second  (13  Edw.  1)  expressly  gave  authority  for  th<at  purpose  by  a  bill  of 
exceptions. 

We  think,  tliercfurc,  that  it  is  not  competent  for  the  superior  court  to  examine  into 
tlie  propriety  of  the  amendment,  whieli  is  left  to  the  sole  discretion  of  the  court  by 
which  it  has  been  made.  And  if  this  be  so,  then  the  circumstances  of  the  orders  for 
the  amendment  being  put  upon  the  record  in  this  instance,  cannot  have  the  eH'ect  of 
giving  competency  to  the  superior  court  to  revise  the  propriety  of  such  amendment ;  for, 
if  the  grounds  of  the  amendment  are  not  in  themselves  removable  [86]  by  the  writ  of 
error,  and  if  the  parties  to  the  suit  have  not  ex  debiiojustitix  the  right  to  put  the  rules 
and  orders  for  the  amendments  upon  record,  then  the  superior  court  would  have  or 
would  not  have  authority  to  enquire  into  the  propriety  of  the  amendments,  according 
as  the  inferior  court  did  or  did  not  return  in  the  particular  instance  the  order  by 
which  the  amendment  is  made. 

One  of  his  ISIajesty's  Judges  has  felt  some  doubt  and  difficulty  in  acceding  to  this 
opinion  ;  but,  upon  the  whole,  acquiesces  in  its  propriety. 

Such  being  the  opinion  of  the  Judges  on  the  first  question  submitted  to  them  by 
your  Lordships,  it  becomes  unnecessary  for  them  to  oflFer  any  upon  the  second. 

After  this  oi)inion  had  been  delivered. 

Lord  Tenterden  saiil,  that  he  was  authorised  to  state,  that  the  Lord  Chancellor 
(Lord  Lyndhurst)  and  Lord  Eldon  concurred  with  him  in  agreeing  to  this  opinion  of 
the  Judges  :  that  this  was  the  first  instance  of  putting  on  the  record  of  a  court  of  law 
any  thing  more  than  the  pleadings  and  the  judgments  of  the  court  below ;  and  that 
tlie  House  could  not,  nor  could  any  court  of  error,  enquire  into  the  propriety  of  amend- 
ments which  were  the  result  of  an  interlocutory  order ;  that  no  precedent  of  any  such 
practice  was  to  be  found  ;  and  that  if  the  precedent  were  now  introduced,  it  would  l)e 
attended  with  needless  expense  to  the  parties,  and  a  delay  of  justice.  He  therefore 
moved  that  the  judgment  should  be  affirmed,  but  without  co.sts. 

Judgment  affirmed. 


[87]  ENGLAND. 

C.    B.    AND    K.    B. 


AiM^  DuvERGiEE, — Plaintiff ;  William  Dorset  Fellowes, — Defendant 

[1832]. 

[Mews'  Dig.  iii.  753,  754;  v.  514;  x.  847.  S.C.  1  CI.  &  F.  39;  and  in  Courts 
below,  10  B.  &  C.  826  ;  2  M.  &  P.  384  ;  8  L.  J.  (0.  S.)  K.  B.  270.  Discussed 
in  Harrison  v.  Heathorn,  1843,  6  Man.  &  G.  137,  138;  and  Garrard  v.  Harder/, 
1843,  5  Man.  &  G.  483,  484.  See  Companies  Act,  1862,  s.  4 ;  and,  as  to  patents, 
15  &  16  Vict.  c.  83,  s.  36,  and  Patents  Act,  1883,  s.  46.] 

In  the  condition  of  a  bond  executed  to  D.  for  £10,000,  an  agreement  was  recited 
to  the  following  eflect  : — that  S.  one  of  the  obligors  had  obtained  letters 
patent  for  the  distillation  of  potatoes ;  and  that  S.,  together  with  1!.  and 
F.,  the  two  other  obligors,  were  engaged  in  partnership  in  a  distillery, 
according  to  the  system  for  which  the  patents  were  procured  ;  and  that 
they  were  desirous  of  selling  and  transferring  their  interest  in  the  concern 
to  a  company;  and  that  they  had  agreed  with  D.,  who  was  a  man  of  large 
acquaintance  and  influence,  that  he  should  procure  persons  to  take  9000 
shares  of  £50  each,  into  which  the  concern  was  to  be  divided,  and  to  form 
a  joint  stock  company,  under  the  title  of  the  Patent  Distillery  Company, 
and  that  to  induce  I),  to  exert  his  influence  for  such  purposes,  and  to 
indemnify  him  for  his  expenses,  S.  B.  and  F.  had  agreed  to  pay  to  D.  the 
sum  of  £10,000  by  three  instalments  at  the  times  when  the  calls  upon  the 
shares  should  be  paid. 

531 


VI  BLIGH  N.S.'  DUVERGIER  V.  FELLOWES  [1832] 

An  action  of  debt  being  brought  by  D.  upon  this  bond,  F.,  who  was  Defendant 
in  the  action,  pleaded  that  the  letters  patent  were  granted  to  S.  upon  the 
express  condition,  that  if  S.,  his  executors,  administrators,  or  assigns,  or 
any  persons  who  should  have  any  right,  title,  or  interest,  etc.  in  the 
invention,  should  make  any  transfer  or  assignment  of  the  liberty  and 
privilege,  or  any  share  of  the  benefit  or  profit  thereof  ;  or  should  cleclare 
any  trust  thereof,  to  or  for  any  number  of  persons  exceeding  five  ;  or  should 
open  any  books  for  public  subscription,  etc.  ;  or  should  act  as  a  corporate 
body,  or  should  divide  the  benefit  of  the  letters  patent,  etc.  into  any  number 
of  shares  exceeding  five  ;  or  should  do  any  act,  etc.  contrary  to  the  intent, 
etc.  of  the  statute  6  Geo.  I.  ;  or  in  case  the  power,  privilege,  etc.  should 
[88]  at  any  time  become  vested  in,  or  in  trust  for  more  than  five  persons  or 
their  representatives,  etc.  ;  that  the  letters  patent,  etc.  should  be  void. 
And  then  it  was  averred  in  the  plea,  that  the  company  mentioned  in  the 
condition  of  the  bond  was  intended  by  the  parties  thereto  at  the  time  of 
executing  the  bond  to  consist  of  more  than  five  persons,  to  wit,  10,000 
persons,  and  to  be  formed  for  the  purpose  of  using  the  privileges,  etc.  in 
the  letters  patents  mentioned,  for  the  use  of  such  persons  exceeding  five  in 
their  number,  etc.  ;  and  that  therefore  the  letters  patent  were  void. 

To  these  pleas  a  general  demurrer  was  put  in  by  the  Plaintiff. 

Upon  argument  of  these  demurrers  in  C.  P.,  judgment  was  given  for  the  De- 
fendant ;  and  this  judgment,  upon  error  in  K.  B.  and  D.  P.,  was  affirmed, 
upon  the  ground  of  the  statement  in  the  plea  that  it  was  intended  by  the 
parties  to  the  bond  that  the  company  was  to  consist  of  more  than  five 
persons  to  receive  the  benefit  of  the  letters  patent,  which  being  a  violation 
of  the  condition  upon  which  they  were  granted,  no  action  could  be  main- 
tained upon  such  a  bond. 

This  was  an  action  of  debt  on  bond,  which  was  set  out  on  oyer  by  the  Defendant 
as  follows  : — 

"  Know  all  men  by  these  presents,  that  we,  Jean  Jacques  Saintmarc,  of  the  Belmont 
"  Distillery,  Wandsworth  Road,  in  the  county  of  Surrey,  distiller.  Stamp  Brooksbank, 
"  of  Lower  Grosvenor  Street,  in  the  county  of  Middlesex,  Esquire,  and  William  Dorset 
"  Fellowes,  of  Brixton,  in  the  said  county  of  Surrey,  Esquire,  are  jointly  and  severally 
"  held  and  firmly  bound  to  Aime  Duvergier,  of  South  Yille,  Wandsworth  Road,  afore- 
"  .said.  Esquire,  in  the  sum  of  £10,200  of  good  and  lawful  money  of  Great  Britain,  to 
"  be  paid  to  the  said  Aime  Duvergier,  or  his  certain  attorney,  executors,  administrators, 
"  or  assigns ;  for  which  payment,  to  be  well  and  faithfully  made,  we  bind  ourselves, 
"  our  and  each  of  our  heirs,  executors,  and  administrators,  firmly  [89]  by  these  pre- 
"  .sents,  sealed  with  our  seals,  dated  the  13th  day  of  July,  in  the  sixth  year  of  the  reign 
"  of  our  Sovereign  Lord  George  the  Fourth,  by  the  grace  of  God,  of  the  United  King- 
"  dom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  and  in  the  year  of 
"  our  Lord  1825.  Whereas  the  .said  Jean  Jacques  Saintmarc  .sometime  since  obtained 
"  three  several  letters  patent  for  the  distillation  of  potatoes  ;  and  whereas  the  said  Jean 
"  Jacques  Saintmarc,  Stamp  Brooksbank,  and  William  Dorset  Fellowes  are  now  engaged 
"  in  co])artnership  together  in  carrying  on  a  certain  distillery  to  a  very  large  extent  at 
"  Vauxhall  afore.said,  called  the  Belmont  Distillery,  according  to  the  .system  and 
"  method  of  distilling,  for  the  use  and  exercise  of  which  the  said  several  letters  patent 
"  were  granted  to  the  said  Jean  Jacques  Saintmarc,  and  which  said  distillery  has  been 
"  erected,  set  up,  and  established  on  certain  leasehold  hereditaments  and  premises 
"  belonging  to  them,  the  said  Jean  Jacques  Saintmarc,  Stamp  Brooksbank,  and  William 
"  Dorset  Fellowes  ;  and  whereas  the  said  Jean  Jacques  Saintmarc,  Stamp  Brooksbank, 
"  and  William  Dorset  Fellowes,  have  it  in  contemplation  to  dispose  of  their  shares  and 
"  interest  of,  in,  and  to  the  said  several  patents,  and  of,  in,  and  to  the  distillery  pre- 
"  mises,  plant,  and  stock  in  trade  in  and  upon  the  same,  and  to  part  with  the  same  to 
"  a  company  to  he  formed  for  that  purpose  ;  and  whereas  the  said  Jean  Jacques  Saint- 
"  marc.  Stamp  Brooksbank,  and  William  Dorset  Fellowes  have  applied  to  and  requested 
"  the  said  Aime  Duvergier  to  exert  his  influence  amongst  his  numerous  connections  and 
"  friends  so  as  to  form  [90]  such  company,  intended  to  be  called  the  Patent  Distillery 
"  Company,  who  shall  appoint  directors  and  trustees  for  the  conduct  and  management 
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"  of  the  said  concern,  and  that  sucli  directors  shall  issue,  under  their  hands  and  seals, 
"  ten  thousand  shares,  of  the  value  of  £50  each  share  ;  and  whereas  the  said  Aimd 
"  Duvergier,  in  consequence  of  his  connection  with  difterent  merchants,  brokers,  traders, 
"  and  others  in  the  city  of  London,  hath  consented  and  agreed  to  form  the  said  com- 
"  pany,  to  be  called  the  Patent  Distillery  Company,  among  his  own  immediate  connec- 
"  tions  and  friends,  and  to  bring  such  persons  together,  for  the  purpose  of  appointing 
"  directors  and  trustees  for  the  government  and  management  of  such  distillery  concern, 
"  and  to  procure  purchasers  for  9000  shares,  of  the  value  of  £50  each  share ;  and 
"  whereas  the  said  Jean  Jacques  Saintmarc,  Stamp  IJrooksbank,  and  William  Dorset 
"  Fellowes,  in  order  to  induce  the  said  Aime  Ihivergier  to  take  the  trouble  of  forming 
"  such  company,  and  to  use  his  influence  amongst  his  connections  and  friends,  and  to 
"  indemnify  him  from  the  charges  and  expenses  that  he  may  be  put  unto  in  and  about 
"  the  same,  hath  proposed  and  agreed,  as  soon  as  he  or  his  executors  or  administrators 
"  shall  have  effected  such  object,  and  procured  purcliasers  for  9000  of  such  £50  shares, 
"  and  obtained  for  such  company  the  first  call  upon  such  shares  of  £5  each,  that  they, 
"  the  said  Jean  Jacques  Saintmarc,  Stamp  Brooksbank,  and  William  Dorset  Fellowes, 
"  their  heirs,  executors,  or  administrators,  or  some  or  one  of  them,  shall  and  will  pay 
"  to  the  said  Aimc  Duvergier,  his  executors,  administrators,  or  assigns,  the  full 
"  sum  [91]  of  £10,000  sterling,  by  three  equal  payments  or  instalments  of  £3333 
"  6s.  Sd.  :  viz.,  the  sum  of  £3333  6s.  8d.  so  .soon  as  the  first  instalment  on  .such  9000 
"  shares  shall  have  been  paid,  the  sum  of  £3333  6s.  8d.  so  soon  as  the  second  instal- 
"  ment  on  the  .same  shares  shall  have  been  paid,  and  the  remaining  sum  of  £3333 
"  6s.  8d.  so  soon  as  the  third  instalment  on  the  same  shares  .shall  have  been  paid.  Now, 
"  therefore,  the  condition  of  the  above  written  bond  or  obligation  is  such,  that  if  the 
"  above-bounden  Jean  Jacques  Saintmarc,  Stamp  Brooksbank,  and  A^^illiam  Dorset 
"  Fellowes,  their  heirs,  executors,  or  administrators,  or  any  or  either  of  them,  do  and 
"  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  alaove-named  Aime  Duvergier, 
"  his  executors,  administrators,  or  assigns  the  full  sum  of  £10,000  of  lawful  money  of 
"  Great  Britain,  in  manner  following :  that  is  to  say,  the  sum  of  £3333  6s.  8d.,  part 
"  thereof,  on  the  said  Aimi5  Duvergier,  his  executors  or  administrators,  forming  the  said 
"  before-mentioned  company,  and  procuring  purchasers  for  such  9000  shares,  and  pay- 
"  ment  of  the  first  instalment  or  call  thereon  ;  the  further  sum  of  £3333  6.s.  8d.  on  the 
"  second  instalment  on  such  shares  having  been  paiii  ;  and  the  remaining  sum  of 
"  £3333  6s.  8d.  on  the  third  instalment  on  the  same  shares  having  been  paid,  then  the 
"  above-written  obligation  to  be  void  and  of  no  effect,  or  else  to  be  and  remain  in  full 
"  force  and  virtue." 

The  Defendant,  after  pleading  several  pleas,  on  which  issues  in  fact  were  taken, 
pleaded  the  following  pleas. 

Fifthly,  actio  non  ;  because  certain  of  the  said  [92]  several  letters  patent  in  the 
said  condition  of  the  said  supposed  writing  obligatory  mentioned,  were  letters  patent  of 
our  Sovereign  Lord  the  King,  under  the  great  seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster  on  a  certain  day,  to  wit,  on  the  20th 
day  of  March,  in  the  fifth  year  of  the  reign  of  our  Lord  the  King ;  whereby,  after 
reciting,  amongst  other  things,  that  the  said  Jean  Jacques  Saintmarc  had,  by  his  petition, 
humbly  represented  unto  our  said  Lord  the  King  that  he  was  in  possession  tif  an  inven- 
tion of  improvements  in  the  process  of  an  apparatus  for  distilling,  our  said  Lord  the 
King  gave  and  granted  unto  the  said  Jean  Jacques  Saintmarc,  his  executors,  adminis- 
trators, and  assigns,  his  especial  licence,  full  power,  sole  privilege,  and  authority,  that 
he  the  said  Jean  Jacques  Saintmarc,  his  executors,  administrators,  and  assigns,  and 
every  of  them,  by  himself  and  themselves,  or  by  his  and  their  deputy  or  deputies, 
servants  or  agents,  or  such  others  as  he  the  said  Jean  Jacques  Saintmarc,  his  executors, 
administrators,  or  assigns  should  at  any  time  agree  with,  and  no  other,  from  time  to 
time  and  at  all  times  thereafter,  during  the  term  of  years  therein  expressed,  should  and 
lawfully  might  make,  use,  exercise,  and  vend  the  said  invention  within  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  England,  our  said  Lord  the 
King's  dominion  of  Wales,  and  town  of  Berwick  upon  Tweed,  in  such  manner  as  to 
him  the  said  Jean  Jacques  Saintmarc,  his  executors,  adminstrators,  and  assigns,  or  any 
of  them,  should  in  his  or  their  discretion  seem  meet ;  and  that  he  the  .said  Jean  Jacques 
Saintmarc,  [93]  his  executors,  administrators,  and  assigns,  should  and  lawfully  might 
have  and  enjoy  the  whole  profit,  benefit,  commodity,  and  advantage  ii-om  time  to  time 
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comiDg,  growing,  accruing,  and  arising  by  reason  of  the  said  invention  for  and  during 
the  term  of  years  therein  mentioned,  to  have,  hold,  exercise,  and  enjoy  the  said  Hcence, 
powers,  privileges,  and  advantages  therein  before  granted,  or  mentioned  to  be  granted, 
unto  the  said  Jean  Jacques  Saintmarc,  for  and  during  and  until  the  full  end  and  term 
of  fourteen  years  from  the   date  of  the  said   last-mentioned   letters  patent  next    and 
immediately  ensuing,  and  fully  to  be  complete  and  ended,  according  to  the  statute  in 
such  case  made  and  provided ;  and  it  was  by  the  said  letters  patent  provided,  and  the 
same  were  declared  "to  be  upon  the  express  condition  that  if  the  said  Jean  Jacques 
"  Saintmarc,  his  executors  or  administrators,  or  any  person  or  persons  who  should  or 
"  might  at  any  time  or  times  thereafter  during  the  continuance  of  that  grant  have  or 
"  claim  any  right,  title,  or  interest  in  law  or  equity  of,  in,   or  to  the  power,  privilege, 
"  and  'authority   of   the  sole  use  and  benefit  of  the  said   invention   thereby  granted, 
"  should    make    any    transfer    or    assignment,    or    any  pretended    transfer   or  assign- 
"  ment,    of  the    said  liberty  and    privilege,    or    any   share  or  shares  of   the    benefit 
"  or    profit    thereof,  or    should  declare   any  trust    thereof    to  or    for    any   number    of 
"  persons  exceeding  the  number  of  five,  or  should  open  or  cause  to  be  opened  any 
"  book    or   books,    for    public    subscription,   to    be  made  by    any    number  of    persons 
"  exceeding  the  number  of  five,  in  order  to  the  raising  any  sum  or  sums  of  money 
"  under  pretence  of  carrying  on  the  said  liberty  or  pri-[94]-vilege  thereby  granted, 
"  or  should  by  him  or  themselves,  or  his  or  their  agents  or  servants,  receive  any  sum 
"  or   sums  of   money  whatsoever,  of  any  number  of  persons    exceeding  in  the  whole 
"  the  number  of  five,  for  such  or  the  like  intents  and  purposes,  or  should  presume  to 
"  act  as  a  corporate  body,  or  should  divide  the  benefit  of  the  said  last-mentioned  letters 
"  patent,  or  the  liberties  and  privileges  thereby  granted,  into  any  number  of  shares 
"  exceeding  the  number  of  five,  or  should  commit  or  do,  or  procure  to  be  committed  or 
"  done,    any   act,    matter,  or  thing,   whatsoever,   during  such  time  as   such   person  or 
"  persons  should  have  any  right  or  title,  either  in  law  or  equity,  in  or  to  the  same 
"  premises,  which  would  be  contrary  to  the  true  intent  and  meaning  of  a  certain  act  of 
"  parliament  made  in  the  sixth  year  of  the  reign  of  the  late  King  George  the  First, 
"  entitled  '  An  Act  for  better  securing  certain  powers  and  privileges  intended  to  be 
"  '  cranted  bv  his  Majesty,  by  two  charters  for  assurance  of  ships  and  merchandizes  at 
"  'sea,  and  for  lending  money  upon  bottomry,  and  for  restraining  several  extravagant 
"  '  anil  unwarrantable  practices  therein  mentioned,'  or  in  case  the  said  power,  privilege, 
"  or  authority,  should -at  any  time  thereafter  become  vested  in  or  in  trust  for  more  than 
"  the  number  of  five  persons,   or  their   representatives,   at   any    one  time,   reckoning 
"  executors  or  administrators  as  and  for  the  single  person  whom  they  represent,  as  to 
"  such  interest  as  they  were  or  should  be  entitled  to  in  right  of  such  their  testator  or 
"  intestate,  that  then,  and  in  any  of  the  said  cases,  those  letters  patent  and  all  liberties 
"  and  advantages  whatsoever  thereby  [95]  granted  should  utterly  cease  and  become 
"  void,  any  thing  therein  before  contained  to  the  contrary  thereof  in  anywise  notwith- 
"  standin",   as   by    the  said  letters  patent,   which  said   letters   patent  the  Defendant 
"  brought  into  court,  might  more  fully  appear.     And  the  said  Defendant  further  said, 
"  that  others  of  the  said  letters  patent  in  the  said  condition  of  the  said  writing  obligatory 
"  mentioned,  were  and  are  certain  letters  patent  of  our  said  Lord  the  King,  under  the 
"  seal  of  our  said  Lord  the  King,  appointed  by  the  treaty  of  Union,  to  be  used  instead 
"  of  the  "-rand  seal  of  Scotland,  bearing  date  on  a  certain  day,  to  wit,  the  26th  day  of 
"  February,  in  the  fifth  year  aforesaid,  by  which  lastrmentioned  letters  patent  our  said 
"  Lord  the  Kinc  gave  and  granted  to  the  said  Jean  Jacques  Saintmarc,  his  executors, 
"  administrators,  and  assigns,  by  themselves,  or  such  other  person  as  he  or  they  might 
"  appoint  or  agree  with,  and  no  others,  from  time  to  time  and  at  all  times  thereafter 
"  durin"  the  term  of  years  in  the  said  last-mentioned  letters   patent  expressed,  that 
"  they  might  lawfully  make,  use,  exercise,  and  vend  an  invention  therein  mentioned  of 
"  improvements  in  the  process  of  and  apparatus  for  distilling  within  that  part  of  the 
"  United  Kingdom  of  Great  Britain  and  Ireland  called  Scotland,  in  such  manner  as  to 
"  the  said  Jean  Jacques  Saintmarc,  his  executors,  administrators,  and  assigns,  or  any 
"  of  them,  should  in  his  discretion  seem  meet." 

Then  followed  the  extent  and  conditions  of  the  Scotch  patent,  which  were  the  same 
as  in  the  patent  for  England. 

"  And  the  said  Defendant  further  said,  that  [96]  the  said  several  terms  of  fourteen 
"  years  each  in  the  said  letters  patent  mentioned  at  the  time  of  the  making  of  the  said 
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supposed  writing  oliligatory  were  and  yet  are  unexpired,  and  that  tlie  said  couipany 
in  the  said  condition  of  the  said  supposed  writing  obligatory  mentioned  was  meant  and 
intended  by  the  said  Jean  Jacques  Saintmarc,  the  said  Plaiutiir  and  Defendant,  at 
the  time  of  making  of  the  said  supposed  writing  obligatory,  to  consist  of  more  than 
five  persons,  to  wit,  10,000  persons,  and  to  be  formed  for  the  purposes,  amongst  other 
things,  of  using,  exercising,  and  enjoying  the  said  exclusive  liberties  and  privileges  in 
the  said  two  several  letters  patent  in  the  said  condition  and  in  this  plea  mentioned, 
for  the  use  and  benefit  of  the  said  persons  so  exceeding  the  number  of  five  in  that 
part  of  the  said  United  Kingdom  called  P^ngland,  and  in  that  part  thereof  called  Scot- 
land respectively,  imder  colour  of  the  said  letters  patent  respectively,  to  wit,  at,  etc.  ; 
and  so  the  Defendant  said  that  the  said  supposed  writing  obligatory  was  and  is  void 
in  law,  and  this  the  said  Defendant  was  ready  to  verify  :  wherefore,  etc. 

"  Sixthly,  actio  non  ;  because  certain  of  the  said  several  letters  patent  in  the  said 
condition  of  the  said  supposed  writing  obligatory  mentioned,  were  letters  patent  of  our 
Sovereign  Lord  the  now  King,  under  the  great  seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster  on  a  certain  day,  to  wit,  the  20th 
day  of  !March,  in  the  fifth  year  of  the  reigu  of  our  Sovereign  Lord  the  King,  contain- 
ing the  like  matters  and  things,  and  the  like  proviso,  and  to  the  same  effect,  as  the 
said  letters  [97]  patent  in  the  said  fifth  plea  first  mentioned,  as  by  the  said  letters 
patent  which  the  said  Defendant  produced  to  the  court  might  more  fully  appear. 
And  the  Defendant  further  said,  that  the  said  term  of  fourteen  years  in  the  said  last- 
mentioned  letters  patent  mentioned  at  the  time  of  the  making  of  the  said  supposed 
writing  obligatory  was  and  yet  is  unexpired ;  and  that  the  said  Company  in  the  said 
condition  of  the  said  supposed  writing  obligatory  mentioned  was,  at  the  time  of  tlie 
making  thereof,  intended  by  the  said  Plaintiff  and  I)efen<lant  to  consist  of  more  than 
five  persons,  to  wit,  10,000  persons,  and  to  be  formed  for  the  purpose,  amongst  other 
things,  of  using,  exercising,  and  enjoying  the  said  exclusive  liberties  and  privileges  in 
the  said  last-mentioned  letters  patent  mentioned  for  the  use  and  benefit,  of  bhe  said 
persons  so  exceeding  the  number  of  five,  in  tiiat  part  of  the  United  Kingdom  called 
England,  under  colour  of  the  said  last-mentioned  letters  patent,  by  means  of  which 
premises,  in  this  plea  mentioned,  the  said  supposed  writing  obligatory  was  and  is 
wholly  void  ;  and  this  the  said  defendant  was  ready  to  verify  :  wherefore,  etc. 

"  Seventhly,  and  lastly,  that  certain  of  the  said  letters  patent  in  the  said  condition 
of  the  said  supposed  writing  obligatory  mentioned,  were  letters  patent  of  our  Sover- 
eign Lord  the  now  King,  under  the  great  seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster  on  a  certain  day,  to  wit,  the  20th 
day  of  March,  in  the  fifth  year  of  the  reign  of  our  said  Lord  the  King,  containing 
therein  the  like  matters  and  things,  and  the  [98]  like  proviso,  and  to  the  same  eft'ect, 
as  the  said  letters  patent  in  the  said  fifth  plea  first  mentioned,  as  by  the  said  last- 
mentioned  letters  patent  which  the  said  Defendant  produced  to  the  Court  might  more 
fully  appear.  And  the  Defendant  further  said,  that  the  said  term  of  fourteen  years 
in  the  said  last-mentioned  letters  patent  mentioned,  at  the  time  of  the  making  of  the 
said  supposed  writing  obligatory,  was  and  yet  is  unexpired,  and  that  the  said  Com- 
pany in  the  said  condition  of  the  said  supposed  writing  obligatory  mentioned  was,  by 
the  said  Joan  Jacques  Saintmarc,  the  said  Stamp  Brooksbank,  the  said  Defendant, 
and  the  said  Plaintiff',  intended  at  the  time  of  the  making  the  said  supposed  writing 
obligatory,  to  consist  of  more  than  five  persons,  and  to  be  formed  for  the  purpose, 
amongst  other  things,  of  using,  exercising,  and  enjoying  the  said  exclusive  liberties 
and  privileges  in  the  said  last-meutioneil  letters  patent  mentioned  for  the  use  and 
benefit  of  tlie  said  persons  so  exceeding  the  number  of  five,  in  that  part  of  the  United 
Kingdom  called  England,  under  colour  of  the  said  letters  patent,  and  of  the  acting  as 
a  corporate  body,  and  tlividing  the  benefit  of  the  said  last-mentioned  letters  patent, 
and  the  liberties  and  privileges  thereby  granteil,  into  divers  shares,  exceeding  the 
number  of  five,  to  wit,  10,000  shares,  to  be  transferable  and  assignable,  without  any 
charter  from  our  Lord  the  King ;  and  that  before  the  time  of  the  making  of  the  said 
supposed  writing  obligatory,  to  wit,  on,  etc.,  at,  etc.,  it  was  corruptly  and  illegally 
agreed,  by  and  between  the  said  Plaintiff  and  the  said  Jean  Jacques  Saintmarc,  the 
said  Stamp  [99]  Brcjoksbank,  and  the  said  Defendant,  that  the  said  Plaintiff  should 
form  such  company  as  in  this  plea  mentioned,  for  the  purpose  in  this  plea  mentioned, 
and  sh(juld  sell  and  dispose  of  divers,  to  wit,  9000  of  such  shares,  as  in   this  plea 
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"  mentioned,  being  the  shares  in  the  said  condition  of  the  said  supposed  writing 
"  obligatory  mentioned,  and  should  cause  divers  large  sums  of  money  to  be  subscribed 
"  by  public  subscription,  by  numbers  of  persons  exceeding  five,  to  wit,  9000  persons,  in 
"  order  to  the  raising  a  large  sum  of  money,  to  wit,  £450,000,  under  pretence  of  carry- 
"  ing  on  the  said  liberty  or  privilege  (amongst  other  things)  by  the  said  last-mentioned 
"  letters  patent  granted  ;  such  money  to  be  in  part  received  by  the  said  Jean  Jacques 
"  Saintmarc,  Stamp  Brooksljank,  and  the  said  Defendant,  for  the  purpose  of  carry- 
"  ing  on  the  said  liberty  and  privilege  for  the  benefit  of  the  said  last-mentioned  persons 
"  so  exceeding  five,  and  that  the  said  Jean  Jacques  Saintmarc,  the  said  Stamp  Brooks- 
"  bank,  and  the  said  Defendant,  should,  in  consideration  thereof,  pay  to  the  said 
"  Plaintiff  the  sum  of  £10,000  of  lawful  money  of  Great  Britain,  in  the  manner  in  the 
"  said  condition  of  the  said  supposed  writing  obligatory  mentioned ;  and  that,  for 
"  securing  the  payment  of  the  sum  of  £10,000,  the  said  Defendant  should  make  and  seal, 
"  and  as  his  act  and  deed  deliver,  to  the  said  Plaintift',  a  writing  obligatory  in  the  penal 
"  sum  of  £10,200,  conditioned  for  the  payment  of  the  said  sum  of  £10,000  in  manner 
"  aforesaid ;  and  the  Defendant  further  said,  that  in  pursuance  of  the  said  corrupt  and 
"  unlawful  agreement,  the  said  Defendant  afterwards,  to  wit,  on,  [100]  etc.,  at,  etc., 
"  made  and  sealed,  and  as  his  act  and  deed  delivered  the  said  supposed  writing 
"  obligatory  in  the  said  declaration  mentioned,  and  the  said  Plaintiff  then  and  there 
"  accepted  and  received  the  same  of  and  from  the  said  Defendant,  upon  the  said  corrupt 
"  and  unlawful  agreement,  by  means  of  wliich  premises  in  this  plea  mentioned  the  said 
"  supposed  writing  obligatory  was  and  is  wholly  void  ;  and  this  the  said  Defendant  was 
"  ready  to  verify  :  wherefore,  etc." 

There  was  a  general  demurrer  to  these  three  last  pleas,  and  a  joinder  in  demurrer. 
The  demurrer  came  on  to  be  argued  in  the  Common  Pleas,  in  Michaelmas  Term,  1828, 
and  the  Court  gave  judgment  for  the'  Defendant.  A  writ  of  error  was  brought  upon 
this  judgment  into  the  Court  of  King's  Bench,  and  the  cause  coming  on  for  argument 
in  Easter  Term,  1830,  the  Court,  without  hearing  the  argument  at  large,  confirmed  the 
judgment  of  the  Common  Pleas,  not  on  the  grounds  on  which  that  judgment  was  given, 
upon  the  validity  of  which  the  Judges  of  the  King's  Bench  gave  no  opinion,  but  upon 
the  ground  that  it  was  stated  in  the  sixth  plea,  that  the  Company  was  intended  by  the 
Plaintiff'  and  Defendant  to  consist  of  more  than  five  persons,  to  receive  the  benefit  of 
the  letters  patent,  which  was  contrary  to  the  terms  on  which  they  were  granted ;  and 
that,  therefore,  the  Plaintiff'  could  not  maintain  an  action  on  the  bond. 
For  the  Plaintiff  in  error,  Mr.  Follett  and  Mr.  Smirke. 

The  Plaintiff's  right  of  action  is  on  the  obligatory  part  of  the  bond  :  the  condition 
of  the  bond  [101]  will  not  prevent  the  Plaintiff  from  suing  on  the  bond,  unless  it  be 
an  illegal  condition.  There  is  nothing  illegal  in  the  proposed  formation  of  the  associa- 
tion or  company  described  in  the  pleas  and  the  condition  of  the  bond.  There  is  nothing 
illegal  in  the  Plaintiff''s  endeavours  to  form  a  company  of  a  greater  number  than  five, 
to  receive  the  benefit  of  the  letters  patent ;  and  it  does  not  appear  that  the  Plaintiff  had 
any  knowledge  of  the  restriction  contained  in  the  letters  patent,  as  to  the  number  of 
persons  to  be  entitled  to  receive  the  benefit  oi  them. 

The  making  shares  transferable  will  not  alone  constitute  an  illegal  society.*  A 
claim  to  be  a  corporation  is  not  of  itself  illegal,  t  If  the  condition  is  impossible,  the 
bond  becomes  a  simple  bond  without  condition.  J  The  statute  6  G.  1  was  repealed 
l)efore  the  execution  of  the  bond.  The  King  v.  Cawood,  §  ami  tlie  King  v.  Dodd,  || 
were  cases  under  the  statute.  In  the  King  v.  'Webb,  where  the  indictment  charged  a 
case  similar  to  that  made  by  the  pleas  in  this  action,  it  was  held  that  the  case  was  not 
within  the  statute.  In  Pratt  v.  Hutchinson,  it  was  observed  by  Bayley  J.,  that  the 
plea  did  not  allege  that  the  society  was  prejudicial  to  the  public.  Nor  does  this  case 
come  within  the  observation  of  Abbot  C.J.,  in  Josephs  v.  Palmer,  since  there  is  nothing 
to  show  that  the  parties  contemplated  a  bargaining  about  an  act  of  [102]  parliament. 
There  is  nothing  in  the  pleas  to  show  that  the  undertaking  is  illegal. 

♦  See  Co.  3  Inst.  181.  King  v.  "VVebb,  14  East,  406.  Pratt  v.  Hutchinson,  15 
East,  511.  Da  vies  v.  Hawkins,  3  M.  &.S.  488.  Josephs  v.  Palmer,  3  B.  &  C.  639. 
Noekills  v.  Crosby,  3  B.  &  C.  814. 

t  Co.  Ent.  427.  X  Touchs.  372.     Bac.  Abr.  Oblig.  E.  1. 

§  2  Ld  Raym.  1361.  ||  9  East,  516. 
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The  ease  was  argued  before  the  Judges,  but  the  counsel  for  tlie  Defendant  in  error 
was  not  heard. 

Lord  Tenterden. — The  Judges  agree  that  the  judgment  of  the  Court  below  ought  to 
be  affirmed  ;  and  the  majority  of  them  were  not  Judges  when  the  judgments  below  were 
given,  and  cannot,  therefore,  by  previous  opinions  be  influenced  in  their  judgment. 
The  pleas  were  held  sufficient  in  the  Court  below  to  bar  the  action.  The  condition  of 
the  patent  is  so  expressed  as  to  comprehend  every  case  of  assignment  to  any  number  of 
persons  exceeding  five.  If  the  patentee  or  his  agent  receives  any  sum  of  money  from 
any  number  of  persons  exceeding  five,  for  the  purpose  of  dividing  with  them  the  benefit 
of  the  patent,  it  is  provided  that  it  shall  be  void.  According  to  the  condition  of  the 
bond,  the  Plaintiff  is  to  procure  persons  to  take  9000  shares,  and  to  form  a  company, 
to  whom  the  business  then  carried  on  under  the  patent  by  the  Plaintiff  in  error,  with 
two  other  persons,  was  to  be  assigned.  According  to  this  condition  the  Plaintiff  in 
error  does  not  Ijecome  entitled  to  any  payment  under  the  bond,  unless  he  forms  a 
company  and  procures  9000  shares  to  be  taken,  and  obtains  payment  of  the  first 
instalment.  If  the  Plaintiff  had  stated  the  condition  of  the  bond  in  his  declaration,  it 
would  have  been  open  to  demurrer,  and  it  cannot  be  material,  whether  th(5  matter 
appears  to  the  Court  upon  the  declaration,  or  is  brought  umler  their  notice  by  the  plea. 
The  fiftli  anil  sixth  pleas  aver  the  intention  of  the  parties  to  vest  the  interest  in  more 
than  five  persons.  The  seventh  [103]  plea  avers,  in  addition,  that  it  was  intended 
that  the  Company  should  act  as  a  corporate  body,  and  divide  the  benefit  of  the  letters 
patent.  It  is  not  necessary  that  both  grounds  of  the  pleas  should  be  made  out.  If 
both  are  illegal,  it  is  sufficient  that  either  should  be  made  out.  If  one  of  the  pleas  is 
good,  it  is  sufficient  to  sustain  the  judgment  of  the  Court  below.  The  object  of  the 
bond  is  such,  that  tlie  Plaintiff  cannot  be  entitled  to  the  money  claimed  in  the  action, 
unless  he  has  done  acts  which  violate  the  condition  of  the  patent.  He  is  to  procure 
payment  of  instalments  from  persons  who,  being  more  than  five,  could  not  have  any 
benefit  of  the  payment ;  and  the  object  of  the  instrument  on  which  the  Plaintiff  intends 
to  recover  is  to  invite  such  fruitless  payment.  It  is  said  that  it  does  not  appear  that 
the  Plaintiff  knew  the  condition  of  the  letters  patent.  If  he  was  ignorant,  it  miglit  be 
answered  that  it  was  his  own  fault.  But  the  effect  upon  the  public  would  be  the  same, 
although  it  were  admitted  that  he  was  ignorant  of  the  illegality  of  his  invitation  to  the 
public. 

The  question  is,  whether  the  benefit  can  be  obtained  in  a  court  of  justice  of  a  bond 
with  a  condition  which  proposes  to  violate  the  law.  This  would  not  be  consonant  to 
the  principles  of  the  law  of  England,  or  of  reason  and  justice,  to  give  encouragement 
to  parties  to  induce  others  to  become  dupes,  by  paying  money  for  that  from  which 
they  can  derive  no  advantage. 

Judgment  affirmed,  with  £80  costs. 


[104]  ENGLAND. 

COURT     OF     CHANCERY. 


William  Nicol, — Appellant;  Sir  Egbert  Williams  Vaugiian,  His  Majesty's 
Attorney-General,  John  Bellenden  Ker,  and  Others, —  Respondents  [1832] 

[Mews'  Dig.  V.  510;  vi.  811;  vii.  264.  See  notes  to  Nicol  v.  Vauglmn,  5  Bli. 
Js^.  S.  505  ;  2  Dow  &  CI.  420 ;  1  CI.  &  F.  49.  See  also  Hw;uenin  v.  Baseley, 
1800,  14  Yes.  273  ;  1  Wli.  &  T.  L.  C.  7th  Ed.  247,  and  notes  thereto ;  and  Rhodes 
v.  De  Beauvoir,  6  J!li.  N.  S.  195.] 

Under  a  decree  for  the  administration  of  assets,  N.,  a  creditor,  brought  in 
before  the  Master  a  claim  upon  a  bond  of  E.  K.  the  testatrix,  and  M.  K. 
her  sister,  for  £12,000,  whereupon,  at  the  instance  of  the  parties  in  the  suit, 
it  was  directed  that  N.  should  be  examined  upon  interrogatories,  etc.  Upon 
his  examination  he  deposed,  that  the  bond  was  given  partly  for  money  lent, 
and  partly  for  services,  but  was  unable  to  state  the  proportions.     It  appeared 
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also  that  he  had  received  monies  on  account  of  E.  K.  and  M.  K.,  and  that 
he  had  taken  memorandums  for  some  of  liis  payments,  but  had  no  vouchers 
fi.ir  the  payments,  that  no  accounts  were  kept,  and  no  settlement  took  place 
before  the  execution  of  the  bond,  at  which  time  the  vouchers  were 
destroyed. 

The  Master,  by  his  report,  certified  that  N.  was  tlie  confidential  friend  and 
adviser  of  Lady  E.  K.  for  many  years  before  her  death,  and  was  in  the 
habit  of  raising  money  for  her  use  by  procuring  loans  from  C.  and  Co., 
who  were  her  bankers,  and  joining  with  E.  K.,  and  her  sister  M.  K.,  in 
securities  to  C.  and  Co.  :  that  in  1813,  £2000  was  borrowed  of  C.  and  Co. 
by  E.  K.  and  that  N.  joined  in  a  bond  to  secure  the  repayment :  that,  on  the 
15th  day  of  July,  1815,  E.  K.  and  M.  K.,  by  the  agency  of  N.,  borrowed 
£10,000  of  C.  and  Co.,  the  repayment  of  which  was  .secured  by  the  joint 
bond  of  N.,  as  surety,  with  E.  K.  and  M.  K. :  that  the  bond  for  £12,000 
was  executed  on  the  same  day  :  that  the  solicitors  of  E.  K.  and  M.  K.  were 
not  consulted,  nor  any  professional  person  [105]  present,  when  the  bond 
was  executed  :  and  that  it  liad  been  submitted  to  him,  under  these 
circumstances,  and  from  the  evidence  of  letters  prodnced,  that  the  bond 
for  £12,000  was  an  indemnity  or  counter-security. 

The  Master  also  found  and  certified,  that  E.  K.,  by  her  will,  bequeathed  to  N. 
a  .sum  of  £2000  for  his  services,  and  upon  consideration  of  the  examination, 
the  letters,  etc.,  he  certified  his  opinion  that  the  bond  was  not  a  bond  of 
indemnity,  but  a  voluntary  bond  given  to  N.  as  a  bounty  by  E.  K.  and 
M.  K.,  without  any  consideration  having  been  paid  or  given  for  the  same. 
The  Plaintiffs  in  the  cause  excepted  to  the  report,  on  the  ground  that  it 
ought  to  have  certified  that  the  bond  was  given  as  an  indemnity.  N.  also 
excepted  to  it,  upon  the  ground  that  it  ought  to  have  certified  that  the 
bond  was  given,  partly  for  services,  and  partly  for  money  lent. 

N.  died  in  1828,  leaving  the  Appellant  his  personal  representative. 

The  cause  was  heard,  in  1829,  before  the  Master  of  the  EoUsupon  the  exceptions, 
etc.,  when  issues  were  directed,  1.  Whether  the  bond,  or  as  to  any  and 
what  part  thereof,  was  for  services  jierformed  by  N.,  etc.,  or  as  to  any  and 
what  part  for  money  lent,  etc.  2.  Whether  it  was  executed  as  a  bond  of 
indemnity  to  N.,  in  respect  of  the  bond  of  £10,000  to  C.  and  Co.,  in  which 
N.  was  a  co-obligator,  or  in  respect  of  any  other  engagement  into  which  N. 
had  entered  as  a  security  for  E.  K.  and  M.  K.  3.  Whether  it  was  intended 
as  a  gift,  etc.  Upon  appeal  against  the  order  directing  these  issues,  it  was 
held  in  D.  P.,  that  issues  ought  not  to  have  been  directed,  but  that  the 
Court  below  ought  to  have  decided  upon  the  evidence  in  the  cause,  whether 
it  was  a  bond  of  indemnity,  or  for  consideration,  or  gratuitous,  or  otherwise. 

In  pursuance  of  this  judgment,  the  case  having  been  brought  before  the  Ma.ster 
of  the  Rolls,  it  was,  by  his  order,  declared  that  the  bond  as  to  £10,000  was 
a  counter-security,  and  as  to  £2000  was  a  gift.  Upon  appeal  against  this 
order,  it  was  reversed  so  far  as  regarded  the  declaration  that  the  bond  as 
to  £10,000  was  a  coimter-security ;  the  House  being  of  opinion  that  the 
burden  of  proof  as  to  this  fact  was,  upon  those  who  desired  to  set  aside  the 
bond. 

This  was  an  appeal  against  an  order  made  by  the  Master  of  the  Eolls,  respecting  a 
bond  executed  by  the  Ladies  Essex  and  Mary  Ker  to  [106]  the  late  Mr.  Nicol  the 
bookseller,  under  the  circumstances  stated  in  the  report  of  a  former  stage  of  this  case 
[5  Bli.  N.  S.  p.  505].  By  a  former  order,  issues  had  been  directed  by  the  Master  of  the 
Rolls  in  substance  to  try  whetlier  the  bond  jras  voluntary,  or  gratuitous,  or  for  services 
performed ;  or  whether  partly  and  to  what  extent  for  services,  and  partly  and  to  what 
e.xtent  as  a  gratuity. 

The  order  directing  these  issues  was,  upon  appeal  to  the  House  of  Lords,  reversed 
by  an  order  dated  the  14th  of  October,  1831,  as  stated  in  the  above  report. 

In  pursuance  of  the  above  judgment  of  the  House  of  Lords,  the  exception  of  the 
Respondent,  Sir  Robert  Williams  Vaughan,  to  the  Master's  report,  was  again  set  down 
to  be  argued  before  the  Master  of  the  Rolls ;  and  the  Appellant,  as  the  administrator 
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of  his  father,  at  the  same  time  preseuted  a  petition  to  come  on  to  be  licard  with  tlie 
argument  on  tlie  Kespondent's  exception,  praying  that  the  Master's  reiiort  might  bo 
absohitely  confirmed. 

The  Respondent's  exception,  and  the  Appellant's  petition,  came  on  to  be  heard 
before  the  IMaster  of  the  Eolls  on  the  24th  day  of  November,  1831  :  and  the  same 
having  stood  over  for  judgment,  liis  Honour,  by  an  order  dated  on  the  2d  day  of 
December  following,  declared  that  the  bond  for  £12,000  executed  by  Lady  Essex  Ker 
and  Lady  Mary  Ker  to  George  iSficol,  bearing  date  the  15th  day  of  July,  1815,  was 
intended  to  the  extent  of  £10,000  as  a  counter  security  for  the  engagement  into  which 
he  had  entered  as  surety  for  Lady  Essex  Ker  and  Lady  Mary  Ker  in  the  [107]  bond 
for  £10,000,  executed  by  the  said  Lady  Essex  Ker  and  Lady  Mary  Ker  to  'Thomas 
Coutts,  bearing  date  the  15th  day  of  July,  1815,  and  as  to  £2000  was  intended  as  a 
voluntary  gift,  as  a  remuneration  for  his  services  ;  and  it  was  ordered,  that  the  exception 
taken  by  the  Respondent,  Sir  Robert  Williams  Vaughan,  to  the  Master's  report,  bearing 
date  the  21st  day  of  i\Iarch,  1828,  should  be  overruled,  and  that  the  sum  of  £5  deposited 
with  the  Registrar,  on  setting  down  the  exception  to  bo  heard,  should  be  returned  to 
the  Respondent  ;  and  it  was  ordered,  tliat  it  shoidd  be  referred  back  to  the  Master  to 
review  his  report,  according  to  the  foregoing  declaration ;  and  that  the  petition  of  the 
Appellant  should  be  dismissed. 

This  appeal  was  against  the  order  of  the  2d  of  December,  1831,  so  far  as  by  snch 
order  it  was  declared  that  the  bond  for  £12,000,  executed  by  Lady  Elssex  Ker  and 
Lady  j\[ary  Ker  to  George  Nicol,  bearing  date  the  15th  day  of  July,  1815,  was  intended 
to  the  extent  of  £10,000  as  a  counter  security  for  the  engagement  into  which  he  had 
entered  as  surety  for  Lady  Essex  Ker  and  Lady  Jlary  Ker  in  the  bond  for  £10,000, 
executed  by  Lady  Essex  Ker  and  Lady  Mary  Ker  to  Thomas  Coutts,  bearing  date  the 
15th  day  of  July,  1815;  and  so  far  as  it  was  thereby  ordered  that  the  sum  of  £5 
deposited  with  the  Registrar  on  setting  down  the  said  exception  to  be  heard,  should  be 
returned  to  the  Respondent,  Sir  Robert  Williams  Vaughan  ;  and  so  far  as  it  was  thereby 
oriiered  that  it  should  be  referred  back  to  the  Master  to  review  his  report  according  to 
the  foregoing  declaration,  and  that  the  petition  of  the  Appellant  should  be  dismissed. 
The  Appellant  submitted  that  the  order  of  the  [108]  2d  of  December,  1831,  ought  to 
have  directed  that  the  Master's  report  of  the  21st  day  of  March,  1828,  should  be 
absolutely  confirmed. 

For  the  Appellant,  Sir  Edward  Sugden,  Mr.  Tinney  (and  Mr.  Wigram). 

For  the  Res]iondents,  Mr.  Pemberton  and  Mr.  Hope. 

The  Lord  Chancellor. — This  case  of  Nicol  and  Vaughan  was  an  appeal  from  the 
judgment  of  the  Master  of  the  Rolls,  arising  out  of  a  former  appeal,  in  which  your 
Lordships  were  pleased  to  reverse  the  order  of  his  Honour  directing  certain  issues  to 
be  tried,  and  to  remit  the  case  back  to  his  Honour  to  consider  the  question  upon  the 
evidence  as  it  then  stood  before  him.  The  matter  for  the  decision  of  your  Lordships  now 
is,  that  which  was  not  disposed  of,  but  sent  back  to  his  Honour  for  his  consideration  ; 
namely,  whether  or  not  upon  the  evidence  before  him,  this  bond,  given  by  the  Ladies 
Ker  to  the  late  Mr.  Nicol,  was  to  be  considered  as  a  bond  of  indemnity  to  the  extent 
of  £10,000,  and  as  a  voluntary  bond,  either  voluntary  or  for  services  performed,  to  the 
extent  of  the  remaining  £2000  ;  or  whether  it  was  not  a  bond  to  the  extent  of  £12,000 
given  by  those  ladies  as  the  obligors  of  the  liond  to  Mr.  George  Nicol  as  the  obligee. 

His  Honour,  upon  the  question  ami  upon  consideration  of  the  evidence  then  in  tlie 
cause,  has  come  to  the  conclusion  that  it  was  a  bond  of  indemnity  to  the  extent  of 
£10,000,  and  to  the  extent  of  £2000,  that  it  was  a  voluntary  bond,  given  to  Mr.  Nicol 
by  these  ladies  ;  and  the  opinion  which  I  certainly  have  formed,  and  which  my  noble 
and  [109]  learned  friend,  whose  assistance  we  had  on  the  former  occasion  when  this 
case  was  argued,  had  also  formed,  is,  that  this  bond  is  not  tn  be  considered  as  a  bond 
of  indemnity  for  any  part  of  the  amount  at  all.  Tluxt  opinion  has  not  been  .shaken  by 
the  further  consideration  of  the  question,  or  by  the  learned  and  able  arguments  which 
were  adduced  at  the  bar  on  the  part  of  the  Respondents. 

This  bond  upon  the  face  of  it  is  a  money  bond  for  £12,000  and  interest — on  the 
face  it  is  clear  and  plain  ;  and  therefore  the  proof  lies  on  the  Respondents  in  this  case, 
and  it  is  for  them  to  satisfy  your  Lordships,  that  it  was  not  what  it  purports  to  be — 
there  being  no  one  word  of  indemnity — nothing  pointing  towards  indemnity — nothing 
connected  with  indemnity  appearing  on  the  face  of  the  instrument — it  was  for  them 
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to  show  by  sufficient  evidence,  travelling  out  of  the  instrument,  that  the  purpose  for 
which  it  appears  to  have  been  granted  was  not  the  real  purpose,  aud  that  it  was  in- 
tended only  to  the  extent  at  least  of  £10,000  of  the  £12,000  to  cover  Mr.  Nicol's 
liability,  to  indemnify  him  for  the  liabilities  which  he  had  incurred  in  the  transactions 
with  Messrs.  Coutts,  and  to  which  those  ladies,  the  obligors  in  tlie  bond,  were  parties. 

Now  the  evidence  which  was  adduced  before  his  Honour,  and  the  only  evidence 
before  your  Lordships  when  we  come  to  consider  it  altogether,  exclusive  of  Mr.  Nicol's 
own  examination,  is,  in  fact,  the  date  of  the  bond  being  identical  with  the  date  of 
another  bond  executed  by  those  ladies  to  Mr.  Coutts,  and  in  which  jNlr.  Nicol  was  surety 
for  them,  in  which  he  joined  them,  and  became  also  their  surety  to  Mr.  Coutts,  and 
which  was  for  [110]  £10,000,  executed  on  the  same  day  with  the  bond  in  question, 
and  executed  in  the  manner  I  have  described.  This  of  itself,  this  coincidence,  is  clearly 
insufficient — the  date  being  the  same  is  an  insufficient  coincidence  ;  and  as  to  the  sum 
being  the  same,  I  still  hesitate,  and  more  hesitate  now  than  I  did  before,  in  saying  that 
the  two  instruments  were  for  the  same  sum. 

The  one  is  for  £12,000  and  the  other  for  £10,000,  and  you  only  can  make  it  out 
that  they  are  for  the  same  sum  by  deducting  the  £2000,  and  saying  that  £10,000  of 
the  £12,000  is  to  be  taken  as  the  same  sum  in  the  bond  which  Mr.  Nicol  joined  in 
with  the  ladies  to  Mr.  Coutts,  and  to  that  extent,  therefore,  the  sums  are  identical,  and 
the  one  is  intended,  as  an  indemnity  against  the  liability  incurred  by  Mr.  Nicol  to  j\Ir. 
Coutts  by  the  other.  But  then  it  is  to  be  considered  that  the  giving  of  a  bond  for 
£10,000  is  not  an  indemnity  to  a  party  who  joins  with  you  in  a  bond  for  that  amoinit 
to  another,  because  there  are  costs — there  is  nothing  for  that — there  are  the  costs  which 
you  may  incur  in  consequence  of  that  transaction,  and  against  that  the  £10,000  bond 
does  not  give  security.  But  then,  in  answer — the  pressure  of  that  objection  being  felt 
on  the  part  of  the  Respondents — they  argue,  "true,  the  £10,000  is  not  sufficient  for 
"  the  costs  which  are  to  be  taken  into  the  account,  but  then  the  £2000  over  the  £10,000 
"  was  added  for  the  express  purpose  of  covering  the  costs." 

Not  to  say  that  this  is  a  most  gratuitous  assumption  made  to  suit  the  purpose  of 
the  argument,  it  is  negatived  both  by  the  finding  of  the  learned  Judge  in  the  court 
below,  in  the  de-[lll]-cree  appealed  from,  and  by  the  argument  of  the  parties  (the 
Respondents),  who  now  argue  that  at  your  Lordships'  bar ;  it  is  negatived  by  the  finding 
in  the  decree,  for  that  says  that  the  bond  was  intended  to  the  extent  of  £10,000  as  a 
counter  security  for  the  engagement  into  which  he  had  entered  as  surety  for  Lady  Essex 
and  Lady  ]Mary  Ker  in  the  bond  for  £10,000  executed  by  those  ladies  to  iSIr.  Coutts, 
bearing  "date  the  15th  day  of  July,  1815,  and  as  to  £2000,  that  it  was  intended  as  a 
voluntary  gift,  as  a  remuneration  for  his  services.  There  is  not  a  word  about  the 
£2000  being  to  cover  costs,  but  it  is  expressly  declared  that  the  £10,000  was  indemnity, 
and  the  £2000  was  a  voluntary  gift  for  services  by  him  performed.  It  is  equally  nega- 
tived by  the  argument  of  the  Respondents  themselves,  which  your  Lordships  will  find 
in  the  second  folio  of  their  case.  So  far  from  taking  that  view  which  I  am  now 
referring  to  of  the  £2000  being  added  to  cover  costs,  they  there  contend  that  Lady  Essex 
Ker,  in  August,  1819,  made  and  published  her  will,  intending  to  confirm  the  gift  of 
£2000  secured  by  the  bond  for  £12,000,  for  which  reason  she  gave  a  legacy  of  £2000 
to  Mr.  Nicol :  so  far  from  saying,  as  they  now  contend,  that  the  £2000  was  added  to 
the  £10,000  to  cover  the  costs,  and  to  make  the  whole  an  indemnity,  they  there,  in 
precise  accordance  with  the  declaration  in  the  decree  appealed  from,  which  is  an  absolute 
and  irreconcilable  contradiction  to  the  argument  I  am  now  referring  to,  contend  that 
the  £10,000  was  indemnity,  and  the  £2000  was  gift. 

When  this  question  arose,  it  being  quite  clear  that  the  proof  was  upon  the  Respon- 
dents, an  application  was  made  for  leave  to  examine  Mr.  George  Nicol  [112]  himself, 
and  he  was  examined  upon  interrogatories  presented  by  the  parties,  the  Respondents. 
It  was  also  stated  in  the  order,  that  it  was  by  consent  of  parties  that  Mr.  Nicol  was  to 
be  entitled  to  frame  interrogatories  for  his  own  examination  ;  he  was  however  examined, 
he  was  examined  on  this  subject  on  the  part  of  the  Respondents,  and  they  appear  to  have 
moved  in  that  examination,  Init  whether  they  did  or  not  is  immaterial  for  my  purpose  ; 
they  certainly  professed,  even  in  the  course  of  the  argument  here,  that  they  were  desirous 
of  examining  him,  that  they  preferred  examining  him  themselves,  in  order  to  sift 
the  matter  to  the  bottom.  After  having  elected  to  examine  him  themselves,  can  they, 
when  his  examination  is  taken,  turn  round  and  call  upon  your  Lordships,  as  they  appear 
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to  have  called  upon  the  learned  Judge  in  the  court  below,  to  throw  that  examination 
of  Mr.  Nicol  entirely  out  of  the  cause,  and  to  decide  as  if  he  never  had  been  examined, 
and  therefore  in  their  favour, — though  if  he  never  had  been  examined,  the  matter  would 
have  stood  as  it  did,  for  the  correspondence  proves  nothing  one  way  or  the  other ;  if  it 
had  not  been  in  the  cause,  he  must  have  decided  against  the  Respondents,  and  that  the 
bond  was  in  no  degree  an  indemnity, — but  can  they  call  upon  your  Lordships  to  dis- 
miss Mr.  Xicol's  examination  altogether,  and  to  decide  either,  as  if  it  were  not  in  the 
cause,  and  therefore  to  decide  for  them,  or  to  decide  as  if  being  in  the  cause  the  result 
of  the  examination  had  proved  favourable  to  them  ? — that  is  impossible ;  for,  unless 
the  examination  is  disbelieved  altogether,  there  is  an  end  of  the  question,  for  lie  com- 
pletely negatives  indemnity  from  the  beginning  [113]  to  the  end  of  his  long  examina- 
tion. He  denies  that  there  was  any  such  view  taken  of  the  matter ;  he  states  that  the 
ladies  knew  perfectly  well  the  whole  transaction  in  which  they  were  engaged ;  he 
states  that  it  was  given  in  no  respect  as  a  counter  security,  but  was  given  partly  from 
kindness,  partly  from  gratitude  towards  him,  and  in  part,  though  aiiparently  in  a  small 
part,  in  respect  of  an  account  of  monies  advanced  by  him  to  them,  and  which  they 
owed  him  at  the  time  when  they  executed  that  bond  to  him  for  the  whole  sum  of 
£12,000.  I  take  it,  therefore,  in  this  case,  which  really  admits  of  no  doubt,  that  we 
must  consider  this  bond,  the  proof  being  thrown  on  those  who  impeach  it,  as  a  £12,000 
bond,  and  as  to  those  who  are  to  prove  it  is  for  indemnity,  tliat  we  must  take  it  that 
they  have  failed  in  that  proof,  and  that  the  case  remains  as  it  did  before  this  gentleman, 
Mr.  Nicol,  was  examined.  There  is  nothing  whatever  that  differs  this  from  the  ordinary 
case  of  a  £12,000  bond.  It  is  not  contended,  as  I  apprehend — though  sometimes  in 
the  course  of  the  argument  a  kind  of  reference  was  made  to  it,  but  I  did  not  under- 
stand it  to  be  contended — that  there  was  any  fraud  here  on  the  part  of  Mr.  Kicol.  In 
truth  it  is  impos.sible  to  ascribe  fraud  to  that  gentleman.  In  this  transaction  there  was 
no  concealment. 

It  is  true  that  he  made  no  use  of  the  bond  during  the  lifetime  of  those  ladies,  and 
from  obvious  motives  of  delicacy,  and  from  an  understanding  between  them,  it  is  quite 
clear  that  he  was  not  likely  to  have  done  so. 

After  the  death  of  the  survivor.  Lady  Essex  Ker,  however,  he  very  soon  uses  the 
bond,  by  depositing  it  witli  Mr.  Coutts,  Mr.  Coutts  being  [114]  the  person  who,  if 
tliere  had  been  any  fraud  in  the  transaction,  was  the  most  likely  to  be  cognizant  of 
that  fraud.  He  did  not  wait  till  Mr.  Coutts,  who  was  a  very  old  man,  died,  but  during 
the  lifetime  of  Mr.  Coutts,  he  used  the  bond  by  depositing  it  with  him.  And,  what 
also  is  most  material,  upon  the  deposit  of  that  bond  from  Mr.  Coutts,  who  must  have 
known  all  the  transaction,  he  obtained  an  advance  not  of  £2000,  but  of  £3000. 
To  repel  the  suspicion  of  fraud,  the  observation  arising  from  this  loan  stares  one  in  the 
face,  and  indeed  the  only  suspicious  part  of  the  transaction,  except  one  that  I  am  about 
presently  to  allude  to,  the  only  circumstance  that  can  raise  any  suspicion  of  its  being 
indemnity,  is  the  identity  of  the  dates  of  the  two  bonds,  and  the  easiest  thing  in  the 
world  on  Mr.  Nicol's  part  would  have  been  to  have  avoided  the  possibility  of  any 
inference  being  drawn  from  that  fact,  by  avoiding  the  fact  itself,  and  having  the  one 
bond  executed  upon  a  day  somewhat  distant  from  the  other.  Instead  of  that,  he  has 
both  executed  on  the  same  day,  and  for  a  reason  which  he  explains  in  his  examination, 
that  the  ladies  with  great  difficulty  could  be  got  to  attend  to  business,  and  particularly 
business  of  that  description,  law  business,  and  therefore  it  was  more  convenient  that 
both  transactions  should  take  place  at  one  and  the  same  time. 

A  legacy  was  left  to  Mr.  Nicol  by  Lady  Essex  Ker  to  the  amount  of  £2000,  and  it 
was  left  to  him  for  his  services,  in  so  many  words  for  the  services  rendered  by  him  to 
her,  stating  it  generally  for  his  services,  without  saying  what  they  were.  Now  she 
survived  her  sister  somewhere  about  a  year  and  a  half,  and  no  reference  is  made  to  the 
[115]  £2000  before  given,  which  there  would  have  been,  on  the  supposition  that  the 
£2000  was  gift  and  the  £10,000  was  indemnity,  and  it  not  being  pretended  that  she 
was  not  in  perfect  possession  of  her  faculties  at  the  time  wlien  she  made  her  will,  it 
not  being  pretended  that  she  did  not  know  the  whole  transaction,  and  understand  it  at 
the  time  when  she  entered  into  it  (the  earlier  transaction),  I  think  that  the  £2000 
being  left  for  his  services,  without  any  reference  to  a  former  gift,  can  be  accounted  for 
in  no  other  way  than  upon  the  supposition  that  Lady  Essex  Ker  considered  that  by 
that  £12,000  Mr.  Nicol  had  been  too  little  paid,  and  that  he  having  continued  the 
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same  friendly  assistance  to  her  after  the  death  of  her  sister,  Lady  Mary,  had  entitled 
himself  to  a  further  testimony  of  gratitude  at  her  hands. 

There  was  some  reference  made  in  the  course  of  tlie  argument  to  the  cases  of 
Huguenin  v.  Baseley ;  *  and  Lord  Selsey  r.  Rhodes-f  The  latter  of  those  cases,  Lord 
Selsey  ».  Ehodes,  was  before  the  same  learned  Judge  who  decided  this  case  in  the 
Court  below  ;  and  the  former  case,  it  is  well  known,  was  decided  many  years  ago  by 
Lord  Eldon.  I  really  can  find  no  bearing  of  those  cases  u|jon  the  present.  That  of 
Huguenin  v.  Baseley  was  clearly  put  on  fraud  and  misrepresentation ;  and  Lonl  Eldon, 
in  liis  judgment,  admits  that  if  the  deeds  had  been  the  pure,  voluntary,  and  well 
understood  acts  of  the  mind  of  the  party,  the  Court  would  not  liave  set  them  aside. 
If,  however,  they  are  not  the  pure  and  well  understood  acts  of  [116]  the  mind  of  the 
party,  then,  says  his  Lordsliip,  the  Court  will  set  them  aside.  And  he  put  it  on  the 
ground  that  Mrs.  Huguenin  did  not  understand  the  instruments  she  was  executing,  and 
that  the  Defendant  did  nut  give  her  the  information  he  was  bound  to  give  her  before 
he  suffered  her  to  execute  these  deeds.  Lord  Selsey  r.  Ehodes, — was  the  case  of  a 
steward  having  obtained  a  beneficial  lease  from  his  employer — his  Honour  lays  it  down, 
and  most  correctly,  that  there  is  no  rule  of  law  to  prevent  a  steward  receiving  a  bene- 
ficial lease  from  his  employer,  but  he  must  show  that  he  gave  the  full  consideration 
which  it  would  have  been  his  duty  to  take  from  a  stranger ;  or  if  he  claims  it  as  a 
testimony  of  the  bounty  of  his  employer,  he  is  bound  to  make  out  that  his  employer 
had  all  the  knowledge  from  him,  which  he  the  steward  had  as  to  the  value  of  the 
lease,  and  the  other  circumstances  necessary  for  him  to  know  ;  the  extent  of  the  term, 
and  the  extent  of  the  bounty  which  he  was  bestowing  upon  him  by  granting  him  that 
lease. 

Now,  upon  those  propositions,  tliere  can  be  no  pretence  whatever  to  entertain  the 
slightest  doubt,  but  they  do  not  appear  to  me  to  bear  on  the  present  case.  Those  cases 
were  cited,  for  the  purpose  of  showing  that  the  proof  is  not  on  the  party  seeking  to 
set  aside  such  an  instrument,  but  that  the  proof  of  its  not  being  an  indemnity  is  upon 
the  party  setting  up  the  bond.  But  I  am  clearly  of  opinion  that  there  is  nothing  to  be 
found,  within  the  four  corners  of  either  of  those  cases,  which  at  all  goes  to  establish 
so  extravagant  a  proposition.  The  bond  on  the  face  of  it  is  clear  and  plain,  and  pur- 
ports to  be  for  £12,000  in  money, — it  is  for  those  who  [117]  seek  to  set  aside  that  bond 
— it  is  for  those  who  seek  to  construe  it  in  a  different  way,  and  to  read  it  as  if  it  were 
not  what  it  purports  to  be,  but  something  else, — it  is  for  them  to  show  your  Lordships,  by 
sufficient  evidence,  and  not  by  surmise  and  conjecture,  or  merely  endeavouring  to  raise 
a  suspicion,  that  it  is  in  reality  a  transaction  different  from  what  on  its  face  it  appears 
to  be. 

I  stated  that  there  was  one  circumstance  in  this  case,  but  for  which,  I  conceive,  there 
never  would  have  existed  a  moment's  doubt  respecting  this  transaction, — and  that  is, 
that  the  bond  was  unfortunately  not  prepared  by  the  man  of  business  usually  employed 
by  the  Ladies  Essex  and  Alary  Iver.  They  do  not  appear  at  that  time  to  have  had  a 
professional  man  regularly  in  their  employ.  A  respectable  gentleman  of  the  name  of 
Moore — Mr.  Daniel  Moore — appears  to  have  been  engaged  by  them  in  some  law  con- 
cerns formerly,  but  he  does  not  seem  to  have  been  by  them  regularly  employed  as  their 
professional  agent.  It  is  unfortunate  that  there  was  not  a  professional  man  employed 
by  them  regularly,  and  who  ought,  if  there  had  been  such  a  one,  undoubtedly,  to  have 
been  the  person  employed  in  preference  to  Mr.  Kicol's  (the  obligee's)  solicitor. 
Whether  the  bond  was  one  of  the  common  printed  forms  I  do  not  know,  but  it  is  in  the 
common  form,  and  it  was  prepared  by  Messrs.  Blagrave  and  AValter,  and  attested  by, 
one  of  them.  Mr.  Nicol  employed  them  to  prepare  it,  and,  but  for  that  circumstance, 
I  really  think  there  never  could  have  been,  from  beginning  to  end,  the  least  doubt  or 
suspicion  entertained  of  this  transaction.  But  I  am  very  far  fr(5m  saying  that  it  is 
a  circumstance  which  ought  [118]  to  influence  the  opinion  which  the  House  is  to  form 
upon  the  case.  The  peculiarity  in  the  liabits  of  the  parties,  the  very  close  intimacy 
which  prevailed  between  them  and  Mr.  Nicol, — and  their  not  having  regularly  employed 
a  professional  man  at  that  time, — in  all  probability  will  appear  sufficient  to  account  for 
that  difficulty,  the  only  one  which  I  can  perceive  in  this  transaction. 

*  14  Ves.  273. 

t  2  Sim.  &  Stu.  p.  41,  and  in  D.  P.  reported  [1  Bli.  N.  S.]  p.  1. 
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Upon  the  argument  of  this;  case  on  the  former  occasion,  I  was  of  opinion,  that  it 
was  impossible  to  call  upon  your  Lordships  to  adopt  the  inference  drawn  by  the  Master 
of  the  Rolls  from  the  supposed  coincidence  of  the  bonds,  but  we  then  hail  before  us 
only  the  question  of  whether  or  not  certain  issues  should  be  tried  ;  W(^  had  not  the  ques- 
tion what  conclusion  ought  to  be  drawn  by  his  Honour,  he  having  at  that  time  drawn 
no  conclusion,  but  sent  it  to  be  tried  by  a  jury.  Upon  further  consideration  and  fuller 
argument,  I  am  of  the  same  opinion  now  which  I  entertained  at  that  time  ;  namely, 
that  this  bond  is  to  be  taken  as  the  IMaster  reported  it,  and  that  the  exception  taken  by 
the  Respondents  to  the  Master's  report  ought  to  have  been  over-ruled  by  his  Honour. 
According  to  that  view,  this  House  should  reverse  so  much  of  the  decree  appealed  from, 
as  declares  the  bond  for  .£12,000,  executed  by  the  Lailies  Kssex  and  ]\Iary  Ker,  bearing 
date  the  1.5th  day  of  July,  1815,  was  intended  to  the  extent  of  £10,000,  as  a  counter 
security  for  the  engagement  into  which  Mr.  Nicol  bad  entered  as  surety  for  the  Ladies 
Essex  and  Mary  Ker  in  the  bond  for  £10,000,  executed  by  the  same  ladies  on  the  same 
day  (the  loth  of  July,  1815) ;  and  so  far  also  as  the  same  decree  ordered  that  the  sum 
of  £5,  deposited  with  the  [119]  registrar  on  setting  down  the  exceptions  to  be  heard, 
should  be  returned  to  the  Respondent,  Sir  Robert  Williams  Vaughan  ;  and  also  so  far 
as  the  decree  ordered  that  it  should  be  referred  back  to  the  Master  to  review  his  report 
according  to  the  declaration ;  and  tlie  report  of  the  Master  of  the  21st  day  of  March, 
1828,  should  be  directed  to  be  absolutely  confirmed. 

I  stated,  when  this  question  was  argued,  that  it  would  be  satisfactory  to  me  to  have 
the  benefit  of  the  opinion  of  my  noble  and  learned  friend,  whose  assistance  we  had 
upon  the  former  argument  of  the  appeal  respecting  the  trial  of  the  issues,  before  your 
Lordships  finally  decided  the  question. — I  have  communicated  with  him,  he  has  recon- 
sidered the  case  very  fully,  and  he  remains  entirely  of  the  opinion  which  I  expressed, 
as  far  as  it  was  necessary  to  be  expressed,  on  the  fornier  occasion,  and  which  he,  as  far 
as  his  observations  then  went,  confirmed  ;  and  he  is  more  clearly  of  opinion,  upon  the 
evidence  as  it  now  stands,  that  the  judgment  of  the  Court  below,  so  far  as  I  have 
stated,  is  wrong;  and,  therefore,  to  that  extent  ought  to  be  reversed. 

Judgment  reversed. 


[120]  ENGLAND. 

COURT    OF    CHANCERY. 


Sir  Charles  Cockerell,  Baronet,  Henry  Trail,  Esquire,  Sir  Charles  Blount, 
Baronet,  The  Most  Noble  George  Duke  of  Marlborough,  and  James 
Blackstone,  Doctor  of  Laws, — AjojJcUants ;  Francis  Cholmeley,  Esquire, 
— Respondent  [1832]. 

[Mews'  Dig.  viii.  533;  x.  1478,  1592;  xiv.  1733.  S.C.  1  CI.  &  F.  60;  and  in  Ch.  1 
Russ.  &  M.  418.  See  also  10  B.  &  C.  564  ;  3  Russ.  565  ;  Taml.  435  ;  Cliolmeley 
v.  Paxfon,  3  Bing.  207.  Discussed  and  distinguislied  (as  reported  in  10  B.  &  C. 
564)  in  In  re  Rutland's  {Duke  of)  Estates,  [1900]  2  Ch.  206.  See  also  22  &  23 
Vict.  c.  35,  s,  13 ;  and  40  &  41  Vict.  c.  18,  s.  16 ;  and  Farwell  on  Poioers,  2nd  ed. 
359,  360.] 

E.  by  his  will  devised  his  manors,  lands,  etc.  in  trust  for  his  son  C.  E.  during 
his  life,  without  impeachment  of  waste,  remainder  to  trustees  during  the 
life  of  his  son,  to  preserve,  etc.,  remainder  to  the  use  of  the  first  and  other 
sons  of  C.  E.  successively  in  tail  male,  remainder  to  the  second  son  of  the 
testator  in  like  manner,  remainder  to  T.  E.,  the  daughter  of  the  testator, 
for  life,  remainder  to  her  first  and  other  sons  in  like  manner. 

A  power  was  given  to  the  trustees  by  the  will,  with  the  concurrence  of  the 
person  in  possession,  under  the  limitations  to  sell  or  exchange  all  or  any 
parts  of  the  manors,  lands,  tenements,  wood-grounds,  etc.,  with  their 
appurtenances,  etc.,  and  for  that  purpose  to  revoke  the  uses,  etc.     After 

543 


VI  BLIGH  N.  S.  COCKERELL  V.  CHOLMELEY  [1832] 

the  death  of  the  testator,  and  while  C.  E.  was  in  possession  under  the 
limitation,  an  indenture  was  executed,  to  which  the  widow  of  the  testator, 
the  surviving  trustee  of  his  will,  C.  E.  his  eldest  son,  and  M.  a  purchaser  of 
White  Knights,  an  estate  proposed  to  be  sold,  with  a  trustee  for  the  pur- 
chaser, were  parties.  In  this  deed,  among  other  things  it  was  recited,  that 
C.  E.,  the  tenant  for  life  without  impeachment  of  waste,  was  entitled  to 
the  timber  and  trees  standing  and  growing,  and  being  on  the  premises  to  be 
sold ;  and  tliat  C.  E.  had  agreed  to  sell  the  said  timber  and  timber  trees  to 
the  purchaser  at  the  sum  of  £2448,  and  in  pursuance  of  the  agreement,  it 
was  among  other  things  witnessed,  that  in  consideration  of  £13,000  paid  to 
the  trustee,  he,  in  exercise  of  the  power,  revoked,  etc.,  and  appointed  the 
estate,  etc.,  to  the  trustee  for  the  [121]  purchaser,  and  in  consideration  of 
£2448  paid  to  C.  E.,  he  granted  and  sold  to  the  purchaser  and  his  trustee 
all  the  timber  and  other  trees.  Previous  to  this  conveyance,  a  correspon- 
dence had  taken  place  between  C.  E.  and  the  agent  for  the  purchaser,  in 
which  it  was  agreed  that  the  timber  should  be  taken  at  a  fair  valuation, 
!iut  it  was  not  expressly  stipulated  that  C.  E.  should  receive  the  purchase 
money. 
Upon  the  death  of  C.  E.,  an  action  was  brought  by  the  issue  in  tail  under  the 
limitation,  to  recover  possession  of  the  premises,  upon  the  ground  that  the 
appointment  under  the  power  was  void,  and  judgment  being  obtained  in  the 
action,  a  bill  was  filed  by  parties  interested  under  the  purchase-deed,  and 
mortgagees  of  the  premises,  etc.  to  have  the  alleged  mistake  rectified,  the 
deed  reformed  according  to  tlie  contract  in  the  letters,  and  that  the  tenant 
in  tail  might  do  all  acts  necessary  to  confirm  the  title.  This  bill  was  dis- 
missed for  want  of  equity,  and  upon  appeal  the  decree  was  affirmed. 

Sir  Henry  Englefield,  late  of  White  Knights,  in  the  county  of  Berks,  Baronet,  by 
his  last  will  and  testament  in  writing,  executed  in  the  manner  required  by  law  for 
renderin"  valid  devises  of  freehold  estates  of  inheritance,  bearing  date  the  27th  day  of 
November,  1778,  gave  and  devised  his  manor  of  Earley,  and  his  manor  and  mansion- 
house  called  White  Knights,  and  all  and  every  his  messuages,  lands,  tenements,  wood 
"■rounds,  rents,  tithes,  and  hereditaments,  situate  in  the  parish    of    Soning  Shinfield 
Saint  Giles,  in  Reading  and  Englefield,  or  elsewhere,  in  the  said  county  of  Berks,  unto 
the  Ric'ht  Honourable  Charles  Sloane,  Lord  Cadogan,  and  Sir  Charles  Bucke,  Baronet, 
and  their  heirs,  upon  the  trusts  and  to  the  uses  and  for  the  ends,  intents,  and  purposes 
followin"  •  that  is  to  say,  to  the  use  of  trustees,  therein  named,  for  a  term  of  100  year.s, 
upon  the  trusts  therein  mentioned,  and  which  have  long  since  ceased,  and  [122]  sulyect 
thereto  to  the  use  of  the  said  testator's  son,  Henry  Charles  Englefield,  for  life,  without 
impeachment  of  waste,  with  a  limitation  to  the  use  of  the  said  Charles  Sloane,  Lord 
Cadocan,  and  Sir  Charles  Bucke,  and  their  heirs,  during  the  life  of  the  said  Sir  Henry 
Charles  Encdefield,  upon  trust  to  preserve  the  contingent  uses  thereafter  limited  from 
bein"  defeated  or  destroyed,  with  remainder  to  the  use  of  the   first  and  other  sons 
successively  of  the  said  Henry  Charles  Englefield  in  tail  male,  with  remainder  to  the 
said  testator's  second  son,  Francis  INIichael  Englefield,  for  his  life,  and  to  his  first  and 
other  sons  successively  in  tail  male,   in  like  manner  as  to  the  said  Henry  Charles 
Englefield  and  his  issue  male,  with  remainder  in  like  manner  to    the  said  testator's 
daughter  Teresa  Ann  Englefield,  for  her  life,  and  to  her  first  and  other  sons  in  tail 
male   with  divers  remainders  over.     And  the  said  testator  declared  his  will  to  be  that, 
notwithstanding  any  of  the  uses  or  estates  thereinbefore  created  and  limited,  it  should 
and  mi^ht  be  lawful  for  the  said  Charles  Sloane,  Lord  Cadogan,  and  Sir  Charles  Bucke, 
or  the  survivor  of  them  or  the  heirs  of  such  survivor,  from  time  to  time  and  at  all  times 
durin"  the  lives  of  the  said  Henry  Charles  Englefield,  Francis  Jlichael  Englefield,  and 
Teresa  Ann  En^'lefield,  or  during  the  life  or  lives  of  any  or  either  of  them,  at  the  re- 
quest and  by  the  direction  and  appointment  of  the  person  who  for  the  time  being 
should  be  in  possession  of  or  entitled  to  the  rents  and  profits  of  the  said  hereditaments 
and  premises,  by  virtue  of  the  limitations  therein  contained,  signified  by  any  deed  or 
writincr   deeds  or  writings,  under  liis  or  her  hand  and  seal  attested  by  two  or  more 
witnesses,  to  [123]  make  .sale  and  dispose  of,  or  to  convey  in  exchange  of  or  for  other 
manors    lands,   tenements,  and   hereditaments,   all  or  any  part  or  parts  of  the  said 
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manors,  capital  messuage  or  maiisiou-liouse,  lands,  tenements,  wood  grounds,  rents, 
tithes,  hereditaments,  and  premises,  with  their  appurtenances,  to  any  person  or  persons 
whomsoever,  either  together  or  in  parcels,  for  such  jirice  or  prices  in  money  or  any 
other  equivalent  as  to  them  the  said  Charles  Sloanc,  Lord  Cadogan,  and  Sir  Charles 
Eucke,  or  the  survivor  of  them  or  the  heirs  of  the  survivor,  should  seem  just  and 
reasonable.  And  to  that  end  the  said  testator  did  thereby  declare  that  it  should  be 
lawful  for  the  said  Charles  Sloane,  Lord  Cadogan,  and  Sir  Charles  Bucke,  or  the  sur- 
vivor of  them  or  the  heirs  of  such  survivor,  by  any  deed  or  deeds,  writing  or  writings 
under  their  hands  and  seals,  and  delivered  in  the  presence  of  two  or  more  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every  or  any  of  the  use  and  uses,  trusts, 
estates,  powers,  provisoes,  and  limitations  thereinbefore  limited,  created,  provided,  and 
declared  of  and  concerning  the  same  manors,  messuages,  lands,  tenements,  wood 
grounds,  rents,  tithes,  hereditaments,  and  premises,  so  to  be  sold,  disposed  of,  or  ex- 
changed, and  liy  the  same  or  any  other  deed  or  deeds,  writing  or  writings  to  be  sealed, 
delivered,  and  attested,  as  aforesaiil,  to  limit  and  appoint  the  same  manors,  messuages, 
lands,  tenements,  wood  grounds,  rents,  tithes,  hereditaments,  and  premises,  whereof  the 
uses  shall  be  so  revoked,  either  unto  such  purchaser  or  purchasers,  or  the  person  or 
persons  making  such  exchange  or  exchanges,  and  his,  her,  or  their  heirs,  or  otherwise 
to  limit,  declare,  direct,  or  appoint  such  new  or  other  uses  or  [124]  trusts  of  and  con- 
cerning the  same  manors,  messuages,  lands,  tenements,  wood  grounds,  rents,  tithes, 
hereditaments,  and  premises,  as  shall  be  requisite  and  necessary  for  the  executing  and 
eflPecting  such  sales,  dispositions,  or  exchanges,  and  upon  payment  and  receipt  of  the 
money  arising  on  the  sale  of  the  said  premises  or  any  part  or  parts  thereof  which  shall 
be  absolutely  sold  as  aforesaid,  to  give  and  sign  proper  receipts  for  the  money  for  which 
the  same  shall  be  so  sold,  which  receipts  shall  be  sufficient  discharges  to  any  purchaser 
or  purchasers  for  the  purchase-money  for  which  the  same  shall  be  sold,  or  for  so  mucli 
thereof  as  in  such  receipts  should  be  acknowledged  or  expressed  to  be  received  ;  and 
such  purchaser  or  purchasers  should  not  afterwards  be  answerable  or  accountable  for 
any  loss,  misapplication,  or  non-application  of  such  purchase-monej-  or  any  part  thereof ; 
and  that  when  any  of  the  said  premises  should  be  sold  for  a  valuable  consideration  in 
money,  all  and  every  the  sums  of  money  arising  from  such  sale  or  sales  should  be  laid 
out  and  disposed  of  and  be  invested  in  the  purchase  of  other  freehold  estates  in 
England  of  a  clear  indefeasible  estate  of  inheritance  in  fee  simple,  in  possession,  and  of 
copyhold  lands  of  inheritance  (if  any  should  be  intermixed  therewith)  of  as  good  value 
as  the  estates  thereby  made  saleable,  and  to  be  settled  and  conveyed  to  the  same  uses, 
intents,  and  purposes,  as  were  thereinbefore  declared  of  and  concerning  the  same  manors 
and  hereditaments  thereby  made  saleable ;  and  that  until  the  monies  arising  from  such 
sales  should  be  invested  in  purchases,  the  same  should  bo  placed  on  government  or  real 
securities  or  public  stocks  at  interest  by  the  saiil  [125]  Charles  Sloane,  Lord  Cadogan, 
and  Sir  Charles  Bucke,  or  the  survivor  of  them,  with  such  consent  as  aforesaid  ami 
testified  as  aforesaid,  and  the  interest  and  produce  of  the  money  so  to  be  invested  in 
securities  should  go  and  be  paid  to  such  person  or  persons  and  be  applied  to  and  for 
such  uses,  intents,  and  purposes,  and  in  such  manner  as  the  rents  and  profits  of  the 
lands  so  to  be  purchased  therewith  would  go,  be  payable,  or  applicable  unto  in  case 
such  purchases  were  then  made. 

The  testator  made  and  published  a  codicil  to  his  will,  bearing  date  the  2Lst  day  of 
May,  1779,  which  did  not  alter  or  revoke  any  of  the  uses  or  trusts  in  the  will,  declared 
and  expressed  of  and  concerning  the  manors  or  estates  thereby  devised. 

The  testator  died  on  the  1st  day  of  June,  1780,  without  revoking  or  altering  his 
will ;  and  he  left  Dame  Catherine  Englefield  his  widow,  Henry  Charles  Englefield  his 
eldest  son,  who  thereupon  became  Sir  Henry  Charles  Englefield,  Baronet,  and  Francis 
Michael  Englefield  and  Teresa  Ann  Englefield  his  two  other  children,  and  Charles 
Sloane,  Lord  Cadogan,  and  Sir  Charles  Bucke,  the  trustees  in  his  will  named,  him 
surviving. 

Sir  Charles  Bucke  died  on  the  1st  day  of  January,  1782,  whereupon  Charles 
Sloane,  Lord  Cadogan,  became  the  sole  surviving  trustee  under  the  will. 

Teresa  Ann  Englefield  intermarried  in  the  year  1782,  with  Francis  Cholmeley,  of 
Brandsby  in  the  county  of  York,  and  of  this  marriage  the  Respondent  was  the  eldest 
son,  and  was  born  in  the  year  1783. 

By  an  indenture  of  five  parts,  bearing  date  the  12th  day  of  May,  1783,  and  made 
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between  the  [126]  said  Sir  Henry  Charles  Englefield  of  the  first  part,  the  said  Dame 
Catherine  Englefield  widow,  of  the  second  part,  the  said  Charles  Sloane,  Lord  Cadogan, 
of  the  third  part,  William  Byam  ]Martin,  Esquire,  of  the  fourth  part,  and  JIartin  Yorke, 
Esquire,  of  the  fifth  part,  after  reciting  the  hereinbefore  recited  will  of  the  said  Sir 
Henry  Englefield,  and  also  reciting  in  the  words  and  figures  and  to  the  purport  and 
effect  following:  that  is  to  say, — Whereas  the  said  Charles  Sloane,  Lord  Cadogan,  hath 
by  virtue  of  the  said  power  which  was  given  and  reserved  to  liim  and  the  said  Sir  Charles 
Bucke  deceased,  in  and  by  the  said  recited  will  of  the  said  Sir  Henry  Englefield,  ami  in 
exercise  thereof,  at  the  request  and  by  the  direction  of  the  said  Sir  Henry  Charles 
Englefield,  testified  by  this  writing  under  his  hand  and  seal,  contracted  and  agreed  with 
the  said  William  Byam  JIartin  for  the  sale  to  him  of  the  said  manor  or  lordship  of 
White  Knights,  with  the  rights,  royalties,  members,  and  appurtenances,  thereto  belong- 
ing, (except  as  hereinafter  is  excepted,)  and  also  of  the  capital  messuage  or  mansion- 
house  called  White  Knights,  with  the  outhouses,  edifices,  buildings,  yards,  gardens, 
orchards,  and  other  appurtenances  thereto  belonging,  and  the  fixtures,  household  goods, 
furniture,  garden  tools,  implements,  and  utensils,  in  and  about  the  same,  and  of  the 
messuage,  park  lands,  tithes,  and  hereditaments  situate,  lying,  and  being  in  the  said 
parish  of  Soning,  and  in  the  parish  of  Saint  Giles  in  Reading,  in  the  county  of  Berks, 
and  hereinafter  granted,  bargained,  and  sold,  or  intended  so  to  be  at  and  for  the  price 
or  sum  of  £13,400  :  and  the  said  Sir  Henry  Charles  Englefield,  who  is  tenant  for  life, 
without  impeach-[127]-ment  of  waste,  is  entitled  to  the  timber  and  trees  standing  and 
growing  and  being  on  the  said  premises  so  agreed  to  be  sold  to  the  said  William  Byam 
^lartin,  hath  agreed  to  sell  all  the  said  timber  and  timber  trees  unto  the  said  William 
Byam  Martin  at  or  for  the  price  or  sum  of  £2448.  It  was  witnessed  that  in  pursuance 
of  the  said  agreement  of  the  said  Charles  Sloane,  Lord  Cadogan,  and  for  carrying  the 
same  into  execution,  and  in  consideration  of  the  sum  of  £13,400,  to  the  said  Charles 
Sloane,  Lord  Cadogan,  paid  by  the  said  William  Byam  IMartin,  with  the  privity  and 
consent  of  the  said  Sir  Henry  Charles  Englefield  and  Dame  Catherine  Englefield,  testi- 
fied as  therein  mentioned,  and  in  consideration  of  ten  shillings  to  the  said  Sir  Henry 
Charles  Englefield  paid  by  the  said  William  Byam  ilartin,  he  the  said  Charles  Sloane, 
Lord  Cadogan,  by  force  and  virtue  of  the  said  power  and  authority  to  him  given  and 
limited  in  and  by  the  hereinbefore  recited  will,  and  of  all  other  powers  and  authorities 
to  him  belonging,  or  in  him  vested,  or  enabling  him  in  this  behalf,  and  in  exercise  and 
execution  thereof,  did  at  the  request  and  by  the  direction  and  appointment  of  Sir 
Henry  Charles  Englefield  and  Dame  Catherine  Englefield,  revoke  and  determine  the 
uses,  etc.,  limited  by  the  will  of  Sir  Henry  Englefield  of  the  manor  of  White  Knights, 
etc. ;  and  appointed  that  the  same,  with  the  rights,  etc.,  should  from  thenceforth  re- 
main unto  William  Byam  Jlartin  and  Martin  Yorke,  and  the  heirs  and  assigns  of  Jlartin 
Y^orke  :  but  as  to  the  estate  and  interest  of  jMartin  Y''orke,  his  heirs  and  assigns,  in  trust 
for  William  Byam  Martin,  his  heirs  and  assigns ;  and  in  pursuance  of  the  agreement, 
[128]  and  in  consideration  of  the  sum  of  £13,400  to  him  paid  by  William  Byam  Martin 
for  the  purchase  of  the  said  manor,  etc.,  Lord  Cadogan,  at  the  request  and  by  the  direc- 
tion and  appointment  of  Sir  Henry  Charles  Englefield,  and  with  the  privity  and  consent 
of  Dame  Catherine  P^nglefield,  and  at  the  nomination  and  a])pointment  of  William 
Byam  Martin,  granted,  etc. ;  and  Sir  Henry  Charles  Englefield  and  Dame  Catherine 
Englefield,  at  such  nomination  and  appointment  of  William  Byam  Martin,  granted,  etc., 
to  William  Byam  Martin  and  Martin  Yorke,  and  to  their  heirs,  all  the  manor,  etc., 
with  the  mansion,  titles,  etc.  ;  to  hold  the  said  manor,  with  the  rights,  etc.,  unto 
William  Byam  Martin  and  Martin  Yorke,  and  the  heirs  of  Martin  Y'orke,  to  the  use, 
etc.,  but  as  to  the  estate  and  interest  of  ^lartin  Y'orke,  and  his  heirs,  etc.,  in  trust  for 
William  Byam  Martin,  and  his  heirs  and  assigns  :  and  it  was  further  witnessed,  that 
in  consideration  of  the  siun  of  £2448  to  Sir  Henry  Charles  Englefield  paid  by  William 
Byam  Martin,  and  in  consideration  of  the  sum  of  10s.  to  Sir  Henry  Charles  Englefield 
paid  by  Martin  Y'orke,  Sir  Henry  Charles  Englefield  granted  and  sold  unto  'William 
Byam  Martin  and  Martin  Yorke  all  the  timber  and  all  the  fruit  and  other  trees  :  and  it 
was  further  witnessed,  that  for  and  in  consideration  of  the  sum  of  £13,400,  paid  by 
William  Byam  Martin  to  Charles  Sloane,  Lord  Cadogan,  and  for  the  other  considera- 
tions therein  mentioned.  Sir  Henry  Charles  Englefield  bargained,  sold,  etc.,  uiito 
William  Byam  Martin,  his  executors,  administrators,  and  assigns,  all  and  every  the 
fixtures,  household  goods,  etc. 
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[129]  Separate  receipts  for  the  several  sums  of  £13,400  and  £2448  were  iiuldiseil 
oil  the  indenture. 

The  indenture  was  afterwards,  on  the  16th  day  of  the  same  moutli  of  May, 
acknowledged  by  Sir  Henry  Charles  Englefield,  at  Westminster,  and  duly  i-nnilled  in 
the  Court  of  King's  Bench. 

The  sum  of  £2448  was  accordingly  paid  over  to  Sir  Henry  Charles  I'.ngleheld,  upon 
the  execution  of  the  indenture,  for  which  he  gave  his  own  receipt,  indorsed  upon  the 
indenture,  and  the  sum  of  £13,400  was  paid  to  Lord  Cadogan,  as  surviving  trustee,  for 
which  Lord  Cadogan  gave  his  own  receipt,  also  indorsed  upon  the  indenture. 

The  sum  of  £12,500,  part  of  the  sum  of  £13,400,  was  laid  out  upon  mortgage  by 
Lord  Cadogan,  with  the  consent  of  Sir  Henry  Charles  Englefield,  and  the  residue  of  the 
£13,400  was,  together  with  the  proceeds  of  other  estates,  devised  by  the  will  of  Sir 
Henry  Englefield,  invested  in  the  purchase  of  £3  per  cent,  consolidated  bank  annuities, 
in  the  name  of  Lord  Cadogan  as  surviving  trustee. 

The  hereditaments  and  estates,  devised  by  the  will,  consisted  of  a  manor,  mansion- 
house,  and  about  1300  acres  of  land  near  to  the  town  of  Reading,  of  which  the  manor, 
mansion-house,  and  about  250  acres  of  land,  sold  as  aforesaid,  was  part. 

In  April,  1799,  the  trust  monies  arising  from  the  sale  of  the  estates  devised  by  the 
will  of  Sir  Henry  Charles  Englefield  consisted  of  the  £12,500,  secured  upon  mortgage, 
and  of  £4080  lis.  lid.  3  per  cent,  consolidated  bank  annuities;  and  Lord  Cadogan, 
with  the  consent  of  Sir  Henry  Charles  P^nglefield,  transferred  £3470  Is.  2d.  consolidated 
bank  annuities,  part  of  the  sum  of  [130]  £4080  lis.  lid  like  annuities,  for  the  re- 
demption of  the  land  tax,  and  of  the  land  and  other  hereditaments  then  remaining 
unsold;  and  after  such  transfer  was  made,  the  £4080  lis.  lid.  consolidated  bank 
annuities  was  thereby  reduced  to  £601  10s.  9d.  like  annuities. 

Dame  Catherine  Englefield  died  before  the  hearing  of  the  appeal 

Francis  Michael  Englefield  also  died  without  leaving  any  issue ;  and  Francis 
Cholmeley  and  Teresa  Anne,  his  wife,  were  also  dead,  leaving  the  Respondent  their 
eldest  son  them  surviving. 

The  Respondent  attained  his  age  of  21  years  in  1804. 

Lord  Cadogan  died  in  the  year  1807,  leaving  his  eldest  son  ami  heir  at  law  him 
surviving,  Charles  Thomas,  now  Lord  Cadogan,  a  lunatic. 

By  divers  conveyances,  assurances,  and  acts  in  the  law,  all  the  estate  and  premises 
purchased  by  AVilliam  Byam  Martin,  and  expressed  to  be  conveyed  to  him  by  the 
indenture  of  the  12th  of  May,  1783,  were  conveyed  to  George  Duke  of  Marlborough, 
then  Marquis  of  Blandford,  and  James  Blackstone  and  Thomas  Coutts,  in  trust  for  him, 
and  were  afterwards  conveyed  to  the  Appellants,  Sir  Charles  Cockerell  and  Henry 
Trail  and  Archibald  Paxton,  Esquire,  since  deceased,  and  Sir  William  Paxton,  since 
also  deceased,  for  securing  to  them  respectively  divers  monies  and  stocks. 

In  pursuance  of  a  decree  of  the  Court  of  Chancery,  dated  the  6th  of  April,  1824, 
made  in  a  cause  depending  at  the  hearing  of  the  appeal,  wlierein  Archibald  Paxton  and 
Sir  AVilliam  Paxton,  and  the  Appellants,  Sir  Charles  Cockerell  and  [131]  Henry  Trail, 
were  the  Complainants,  and  the  Appellants,  George  Duke  of  jMarlborough,  and  James 
Blackstone,  together  with  Thomas  Coutts,  were  the  defendants,  the  manor,  etc.  .were, 
on  the  17th  of  July,  1822,  put  up  to  sale  by  auction,  before  one  of  the  Masters  of  the 
Court,  at  the  public  sale  room,  when  the  Appellant,  Sir  Charles  Richard  Blount,  was 
declared  the  highest  bidder  for  and  the  purchaser  of  the  manor,  mansion-house,  and 
premises,  at  the  price  or  sum  of  £37,000,  upon  the  terms  of  a  good  title  being  made  to 
the  premises,  and  upon  other  the  terms  and  conditions  annexed  to  the  printed  particulars 
of  sale. 

In  the  month  of  !March,  1822,  Sir  Henry  Charles  Englefield  died  without  issue, 
leaving  the  Respondent  him  surviving,  who  thereupon  became  entitled,  as  tenant  in  tail 
male  in  possession,  to  all  the  estates,  hereditaments,  and  premises  limited  by  the  will  of 
the  testator.  Sir  Henry  Englefield. 

In  Michaelmas  term,  1823,  the  Respondent  [3  Bing.  207,  in  error,  10  B.  &  C.  564] 
commenced  his  action  of  formedon  in  His  JNIajesty's  Court  of  Common  Pleas,  demanding 
against  Sir  William  Paxton,  and  the  Appellants,  Sir  Charles  Cockerell  and  Henry  Trail, 
the  manor,  mansion-house,  and  hereditaments  devised  by  the  will  of  Sir  Henry  Englefield, 
and  comprised  in  and  intended  to  be  granted,  limited,  and  conveyed  by  the  indenture  of 
the  12th  day  of  May,  1783. 
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The  question,  whether  by  tlie  indenture  of  the  12th  of  May,  1783,  the  power  of  sale, 
limited  by  the  will,  had  been  well  executed,  was  raised  upon  the  pleadings  in  the  action 
by  demurrer  to  the  replication  to  the  eighth  plea  of  the  Appellants,  [132]  >Sir  Charles 
Cockerell  and  Henry  Trail,  and  came  on  to  be  argued  before  the  Court  of  Common 
Pleas  in  Trinity  term,  1825,  when  the  Court  took  time  to  consider  the  question  ;  and 
in  IMichaclmas  term,  1825,  I>ord  Chief  Justice  Best  delivered  the  opinion  of  the  Court, 
that  inasmuch  as  Lord  Cadogan  had,  by  the  deeil  of  the  12th  of  iNlay,  1783,  conveyed 
or  intended  to  convey  the  manor,  mansion-liouse,  and  hereditaments,  without  the 
timber  standing  thereon,  the  power  of  sale  had  not  been  well  executed,  so  as  to  convey 
the  manor,  mansion-house,  estate,  and  premises,  or  any  part  thereof,  or  any  interest 
thereon,  to  William  Byam  Martin,  and  that  the  deed  of  the  12th  day  of  May,  1783, 
was  altogether  void  at  law,  and  judgment  was  therefore  given  on  the  demurrer  in  favour 
of  the  demandant  in  the  action. 

The  Appellants  thereupon  filed  their  bill  of  complaint  in  the  Court  of  Chancery  on 
the  11th  of  Fel)ruary,  1826,  thereby  stating  (amongst  other  things)  the  will  of  Sir 
Henry  Englefield,  and  the  indenture  of  the  12th  of  May,  1783  ;  and  also  stating,  that 
in  1806  doubts  had  been  suggested  whether,  inasmuch  as  the  timber  had  not  been 
severed  at  the  date  of  the  execution  of  the  indenture  of  the  12th  of  ilay,  1783,  Sir 
Henry  Charles  Englefield  was  entitled  to  retain  the  sum  of  £2448,  and  whether  tlie 
same  ought  not  to  have  been  paid  to  Earl  Cadogan,  as  surviving  trustee,  and  to  have 
been  invested  by  him  upon  the  like  trusts  with  the  residue  of  the  purchase  money  of 
the  estate  and  premises  ;  and  that  in  order  to  obviate  any  dispute  which  might  there- 
after arise  by  reason  of  such  doubts.  Sir  Henry  Charles  Itnglefield,  on  the  29th  of  July, 
1806,  purchased  and  transferred  into  the  [133]  name  of  Earl  Cadogan,  as  trustee,  in  the 
books  of  the  governor  and  company  of  the  Bank  of  England,  the  sum  of  £3681  4s. 
3  per  cent,  consolidated  bank  annuities,  being  the  amount  of  the  stockwhich  the  sum  of 
£2448  would  have  produced  at  the  time  when  the  same  was  paid  to  Sir  Henry  Charles 
Englefield,  upon  the  completion  of  the  sale  ;  and  also  stating  an  act  of  parliament,  passed 
in  the  year  1819,  intituled,  "An  Act  for  appointing  New  Trustees  for  carrying  into 
"  Effect  the  Trusts  and  Powers  contained  in  the  Will  of  the  late  Sir  Henry  Englefield, 
"  Baronet ;  "  and  also  stating  the  death  of  Sir  Henry  Charles  Englefield.  And  that  in 
the  month  of  July,  1822,  the  Kespondent  presented  his  petition  to  the  Master  of  the 
Rolls,  praying  that  William  Cruise,  as  the  surviving  trustee  under  the  act  of  the  59th 
year  of  the  reign  of  His  late  ^Majesty  King  George  the  Third,  therein  mentioned,  should 
assign  to  him,  or  as  he  should  appoint,  the  sum  of  £12,500,  secured  upon  mortgage, 
and  should  transfer  to  him  the  sum  of  £106  4s.  9d.  3  per  cent,  consolidated  bank 
annuities.  And  after  stating  or  referring  to  some  proceedings  under  the  petition,  the 
bill  further  stated,  that  at  the  time  of  the  passing  the  act  of  parliament,  and  also  at  the 
time  of  presenting  the  petitions  ami  obtaining  the  orders  thereinbefore  mentioned,  the 
Respondent  had  full  notice  of  the  indenture  of  the  12th  day  of  Maj',  1783,  and  of  the 
investment  of  the  sum  of  £2448,  in  the  purchase  of  3  per  cent,  consolidated  annuities 
in  the  year  1806,  and  acquiesced  in  and  confirmed  the  same.  And  after  ('barging  that 
very  large  sums  of  money,  and  as  to  a  considerable  part  thereof  with  the  knowledge  of 
the  Respondent,  had  been  from  time  [134]  to  time  laid  out  and  expended  by  William 
Byam  Martin,  and  those  claiming  under  him,  in  the  improvement  of  the  hereditaments 
and  premises,  by  means  whereof  the  value  of  the  hereditaments  and  ]iremises  were  much 
greater  than  was  tlie  value  thereof  at  the  time  of  the  sale  to  William  Byam  ^Martin  ; 
and  also  charging  that  the  Respondent  ought  to  be  decreed  to  do  all  necessary  acts  for 
confirming  the  Appellant's  title  to  the  hereditaments  and  prenuses,  and  to  be  restrained 
from  further  proceeding  in  the  action.  The  bill  prayed  that  it  might  be  declared,  that 
the  Appellants  were  entitled,  under  the  circumstances,  to  have  any  defect  in  the  manner 
in  which  the  sale  of  the  estate  and  premises  to  William  liyam  Martin  was  carried  into 
effect  made  good ;  and  that  the  Respondent  might  be  decreed  so  to  do,  and  execute  all 
necessary  and  requisite  acts  and  deeds  for  confirming  and  establishing  the  Appellant's 
title  to  the  hereditaments  and  premises  comprised  in,  and  intended  to  be  limited  and 
conveyed  by,  the  indenture  of  the  12th  day  of  May,  1783  ;  and  that  the  Respondent 
might  be  restrained  by  the  order  and  injunction  of  the  Court  from  further  proceedings 
in  the  action  commenced  by  hiau,  and  from  instituting  or  prosecuting  any  other  pro- 
ceeding at  law  against  the  Appellants  for  the  recovery  of  the  manor,  mansion-liouse,  and 
premises,  etc. 
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The  Appellants  obtiiined  the  conimoii  inj'uiictinn  against  the  Respondent's  jiroceedings 
at  law  for  want  of  an  answer. 

The  Respondent,  by  his  answer,  insisted  tliat  Sir  1  leury  Charles  Knglefield  was  not 
entitled  to  the  price  of  the  timber,  and  until  tlie  same  was  [135]  severed,  had  no  other 
estate  therein  than  that  of  tenant  for  life  ;  tliat  a  large  portion  of  the  timber  was  orna- 
mental ;  and  that  there  was  no  other  contract  than  that  contained  in  the  indenture  of 
the  12th  of  .May,  1783;  that  Lord  Cadogan  never  interfered  with  the  sale  of  the 
timber;  and  that  the  indenture  of  the  12th  of  May,  1783,  was  not  executed  according 
to  the  directions  of  the  will.  lie  admitted  that  he  had  some  recollection  that  between 
.luly,  1806,  and  January  1808,  he  heard  that  8ir  Henry  Charles  P]nglefield  transferred 
some  .stock  to  the  trust  of  the  Berkshire  estates  ;  but  that  his  father  and  mother  were 
never  informed  of,  and  did  not  know,  ami  that  he  was  not  informed  of,  and  did  not 
know,  until  December,  1822,  the  nature  of  the  contract  of  sale,  or  of  the  conveyance  of 
the  12tli  of  May,  1783;  that  such  transfer  was  made  without  any  communication  to 
the  Respondent,  his  father  or  mother  ;  and  that  Lord  Cadogan  never  accepted  tlie  stock. 
He  further  stated,  that  the  indenture  of  the  12th  of  JMay,  1783,  is  not  recited  in  the 
act  of  59  G.  3  ;  and  that  at  the  time  when  the  act  was  passed,  and  the  Respondent  gave 
his  consent  to  the  same,  he  was  totally  ignorant  of  the  nature  of  the  sale  or  of  the 
indenture  of  tlie  12th  of  May,  1783,  or  the  effect  of  such  conveyance;  that  the  petition 
[iresented  by  the  Respondent  did  not  state  in  any  manner,  or  refer  to  the  indenture  of 
the  12tli  of  May,  1783  ;  that  when  the  petition  was  i)resented,  and  or<lers  made,  the 
Respondent  was  entirely  ignorant  of  the  indenture  of  the  12th  of  Ma}',  1783,  or  the 
nature  or  efi'ect  thereof;  and  that  there  was  nothing  in  the  proceedings  which  coiiM  let 
the  Respondent  into  the  knowledge  of  the  transac-[136]-tions,  sale,  indenture,  and  con- 
veyance ;  and  that  he  never  received  any  portion  of  the  funds.  He  further  in.sisted, 
that  the  substantial  and  intrinsic  value  of  the  premises  was  not  improved  liy  the  money 
laid  out  by  the  purchaser,  with  the  exception  of  what  was  laid  out  on  the  mansion-house. 
He  denied  that  the  money  was  laid  out  with  his  knowledge  ;  and  averred  that  he  never 
saw  the  property,  or  was  within  the  county  of  Berks  until  1822,  after  the  death  of  Sir 
Henry  Charles  Englefield. 

After  the  answer  of  the  Respondent  was  tiled,  a  motion  to  dissolve  the  injunction 
whicli  had  been  obtained  against  him  was  made  on  his  behalf  before  Lord  Chancellor 
Eldon,  who,  after  argument,  postponed  his  judgment. 

Soon  afterwards,  it  being  alleged  on  the  part  of  the  Appellants  that  tliey  had 
discovered  a  corresi)ondenee  between  Samuel  Pepys  Cockerell,  whom  they  alleged  to  be 
the  agent  of  William  Byam  ^lartin  and  Sir  Henry  Charles  Kngletield,  which  took  ]ilace 
previous  to  the  execution  of  the  indenture  of  the  12th  of  May,  1783,  in  which 
correspondence  it  was  alleged  that  a  contract  was  contained  for  the  purchase  of  the 
manor,  mansion,  and  other  hereditaments,  free  from  the  vice  of  the  contract  contained 
in  the  indenture  of  the  12th  of  May,  1783,  it  was  agreed  that  tlie  correspondence 
should  be  delivered  to  Lord  Khlon,  and  that  he  should  consider  the  case  as  if  the  bill 
had  been  amended,  by  stating  the  correspondence.  The  correspondence  was  accordingly 
delivered  to  Lord  Elldon,  who,  taking  the  corresjiondence  into  his  consideration,  gave 
liis  judgment  in   writing,  and  dissolved  the  injunction. 

[137]  The  Respondent  thereupon  proceeded  in  the  action,  and  several  issues  were 
tried,  in  all  of  which  he  was  successful ;  and  he  obtained  final  judgment  in  the  action 
on  the  20th  of  June,  1828. 

The  Appellants  then  amended  their  bill  by  setting  forth  the  correspondence,*  and 
stated  [138]  (amongst  other  things)  that  William  Byam  Martin  had  employed  Samuel 
Pepys  Cockerell  to  treat  as  [139]  his  agent  for  the  purchase  of  the  estate  and  premises, 
and  for  that  purpose  Samuel  Pepys  Cock-[140]-erell  applied  to  Joseph  Pearson,  the 
London  solicitor  of  Sir  Henry  Charles  Englefield  and  his  [141]  family.  And  also 
stating,  that  it  \vas  subsequently  agreed  between  and  lij'  Sir  Henry  Charles 
Kngle-[142]-held  ami  Samuel  Pepys  Cockerell,  as  such  agent,  tliat  William  llyam 
Martin  should  become  the  [143]  purchaser  of  a  certain  parcel  of  land  called  Foxholes, 
other  part  of  the  hereditaments  and  pre-[144]-mise?  demised  by  the  will,  in  addition  to 
the  lands  and  hereditaments  described  and  enumerated  in  [145]  the  letter  of  the  26th 
of  August,  1782,  in  the  amended  bill  mentioned,  at  the  price  of  £800,  [146]  being  at 

*  See  Note  (*)  p.  555. 
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the  rate  of  thirty  years'  ]iurchase,  as  tlierein  alleged,  upon  the  rent  then  paid  in 
respect  [147]  thereof ;  which  sum  of  £800  being  aililed  to  the  sum  of  12,000  guineas, 
or  £12,600,  made  the  sum  [148]  of  £13,400  as  the  whole  purchase  money  to  be  paid 
by  the  said  William  Byam  Martin,  exclusive  [149]  of  the  value  of  the  timber.  And 
also  stating,  that  Sir  Henry  Charles  Engletield  communicated  to  [150]  Lord  Cadogan 
the  treaty  and  agreement  contained  in  the  several  letters  therein  before  stated,  and  the 
subsequent  agreement  for  the  purchase  of  Foxholes,  and  requested  him  to  revoke  the 
uses  of  the  will  of  the  said  mansion-house,  lands,  and  premises,  and  to  appoint  and 
convey  the  same  to  AVilliam  Byam  Martin  at  the  price  and  for  the  considerations  in  the 
treaty  and  agreement  contained  ;  and  [151]  that  Lord  Cadogan  approved  of,  and  con- 
sented to,  and  adopted  the  agreement,  and  undertook  and  agreed  to  execute  the  neces- 
sary deeds  for  carrying  the  same  into  execution.  And  also  stating,  that  the  said  pur- 
chase and  transfer  of  the  sum  of  £3681  4s.,  3  per  cent,  consolidated  bank  annuities  was 
made  with  the  privity  and  consent  of  Lord  Cadogan,  and  that  he  agreed  to  and  accepted 
the  transfer  thereof  ;  and  that  the  dividends  thereof  were  from  time  to  time,  by  his 
authority  and  direction,  paid  and  applied  to  or  for  the  use  of  Sir  Henry  Charles  Engle- 
tield ;  and  that  the  sums  of  £3681  4s.  and  £601  10s.  9d.,  3  per  cent,  consolidated 
bank  anninties,  making  together  the  sum  of  £4282  14s.  4d.  like  annuities  remained 
standing  in  the  name  of  Lord  Cadogan  up  to  and  at  the  time  of  his  death,  in  the  books 
of  the  Governor  and  Company  of  the  Hank  of  Knglanil,  upon  the  trusts  and  subject  to 
the  limitations  of  the  will.  And  also  stating,  that  the  investment  of  the  sum  of  £2448, 
in  manner  and  for  the  purposes  hereinbefore  mentioned,  was  communicated  to  Francis 
Cholmeley  and  Teresa  Anne  Cholmeley,  his  wife,  the  father  and  mother  of  the 
Respondent,  and  to  the  Respondent  himself,  verj'  soon  after  the  investment  was  made, 
and  was  frequently,  at  or  about  that  time,  the  sulaject  of  conversation  in  the  family  of 
the  Respondent,  and  in  his  presence.  And  also  stating,  that  previously  to  the  death  of 
Lord  Cadogan,  Mr.  Richard  Nowell,  the  solicitor  of  Sir  Henrj'  Charles  Englefield,  at 
his  request  and  by  his  direction,  prepared  a  draft  of  a  deed-poll  or  declaration  of  trust, 
mtended  to  be  executed  by  Lord  Cadogan,  stating  how  the  said  sum  of  £4282  14s.  9d., 
3  per  cent,  consolidated  bank  [152]  annuities,  had  been  produced,  and  declaring  that 
Lord  Cadogan  held  the  same  uijou  the  trusts  then  subsisting  under  tlie  will  of  Sir 
Henry  Englefield,  and  that  Mr.  Richard  Nowell  afterwards  anil  before  the  death  of 
Lord  Cadogan  laid  the  draft  of  the  proposed  deed-poll  before  the  solicitor  of  Lord  Cadogan 
on  his  Lordship's  behalf,  but  that  Lord  Cadogan  died  before  he  had  executed  the  same. 
And  also  stating,  that  in  pursuance  of  the  directions  of  the  act  of  parliament,  applications 
were  made  to  the  Court  of  Chancery  by  and  on  behalf  of  Sir  Henry  Charles  Englefield . 
and  the  Respondent,  for  the  purpose  of  having  the  costs  of  procuring  the  passing  of  the 
act,  including  the  costs  of  the  Respondent,  taxed  and  settled.  And  in  pursuance  of  an 
order  of  the  Court,  made  upon  such  application,  the  costs  were  duly  taxed  accordingly. 
And  further  stating,  that  in  or  about  the  month  of  November,  1819,  and  in  the  month 
of  Jlay,  1820,  the  said  sum  of  £4282  14s.  9d.  3  per  cent,  consolidated  annuities  were 
sold  and  disposed  of,  with  the  privity  and  consent  of  the  Respondent,  and  the  whole  of 
the  proceeds  thereof,  except  a  sum  of  £78  9s.  8d.,  which  was  invested  in  the  purchase 
of  £106  4s.  9d.  like  annuities,  has  since  been  applied,  with  the  like  privitj'  and  con- 
sent, in  defraying  the  costs  of  procuring  the  said  act  of  parliament,  and  the  expenses  of 
an  inclosure  and  exchange  of  other  parts  of  the  lands  and  hereditaments  devised  by 
the  will  of  Sir  Henry  Englefield,  and  other  charges  relating  to  the  said  trust  estates. 
And  that,  in  or  about  the  month  of  June,  1821,  Richard  Nowell  f  lu'nished  the  Respondent, 
at  his  instance  and  request,  with  a  full  statement  and  particular  account  of  the  manner 
in  whicli  the  [153]  said  sum  of  £4282  14s.  9d.  had  been  applied  and  disposed  of  ;  and 
that  such  account  was  then  in  the  possession,  custody,  or  power  of  the  Respondent. 
The  bill  prayed  that  it  might  be  declared,  that  the  Appellants  were,  under  the  circum- 
stances aforesaid,  entitled  to  the  benefit  of  the  said  contract  for  the  purchase  of  the  said 
mansion-house  and  premises,  comprised  in  and  intended  to  be  conveyed  by  the  said 
indenture  of  the  12th  of  May,  1783,  and  were  entitled  to  have  the  said  contract  carried 
into  effect,  and  to  have  the  said  defect  in  the  execution  of  the  said  power  supplied,  and 
have  the  said  indenture  of  the  12th  of  May,  1783,  reformed  and  amended,  and  made 
conformable  to  the  said  contract  and  agreement,  and  to  have  the  said  mistake  and 
defect  in  the  said  last-mentioned  deed  rectified  and  made  good,  and  that  the  Respondent 
might  be  decreed  to  do  and  execute  all  necessarv  and  requisite  acts  and  deeds  for  con- 
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firming  and  establishing  the  Plaintiff's  title  to  the  said  hereditaments  and  ]iremises, 
comprised  in  and  intended,  or  exjtressed  to  be  limited  and  conveyed,  by  the  said  inden- 
ture of  the  12th  of  May,  1783.  The  Respondent  put  in  his  answer  to  the  amended  bill 
on  the  27th  of  October,  1827,  and  thereby  stated  liis  ignorance  whether  Samuel  Pepys 
Cockerell  was  the  agent  of  William  Byam  Martin ;  that  he  believed  the  correspondence 
was  not  made  known  to  Lord  Cadogan,  and  that  Sir  Henry  Charles  Englefield  acted 
upon  his  own  opinion,  and  with  his  own  particular  views  ;  that  Sir  Henry  Charles 
Englefiel<l  did  not  request  Lord  Cadogan  to  appoint  and  convey  the  manor  in  any  other 
way  than  as  appears  by  the  indenture,  separate  and  distinct  from  the  timber  ;  and  that 
[154]  Liird  Cadogan  did  not  adopt  any  agreement  except  that  contained  in  the  inden- 
ture of  tlie  12th  of  May,  1783  ;  that  he  did  not  know  or  believe  that  any  mistake  was 
committed  in  the  preparatiou  of  the  deed,  or  that  such  indenture  was  prepared  under 
such  alleged  mistake  ;  that  the  only  contract  adopted  by  Lord  Cadogan  was  that  con- 
tained in  the  recital  of  indenture  of  the  12th  of  IMay,  1783  ;  that  Lord  Cadogan  never 
accepted  the  transfer  of  the  £3681  4s.,  3  per  cents.  ;  and  that  the  dividends  were  re- 
ceived by  Sir  Henry  Charles  Englefield,  under  an  old  power  of  attorney.  The  Respondent 
further  stated,  that  one  of  the  issues  tried  in  the  action  was,  whether  the  said  £13,400 
and  £2448  were  placed  out  at  interest,  according  to  the  directions  of  the  will,  in  the 
name  of  Earl  Cadogan,  when  the  jury  found  a  verdict  that  the  said  last-mentioned 
sums  had  not  been  so  laid  out.  And  the  Judge  refused  to  direct  the  jury  to 
presume  that  Lord  Cadogan  had  ever  executed,  or  would  have  executed,  the 
declaration  of  trust ;  and  that  a  new  trial  was  refused.  The  Respondent  further 
stated  by  his  answer,  that  when  the  application  was  made  upon  the  act  59  G.  3,  and 
when  the  said  £4252  14s.  9d.,  3  per  cents.,  were  sold  out,  the  Respondent  was  totally 
ignorant  of  the  nature  of  the  contract  and  sale,  or  of  the  conveyance ;  and  that  at 
the  time  of  the  transfer,  in  1806,  and  at  the  time  of  the  passing  of  the  act  of  Parliament, 
and  of  presenting  the  petition  to  the  Master  of  the  Rolls,  and  order  of  1822,  Richard 
No  well  had  not  the  least  knowledge  of  the  contents  of  the  indenture  of  the  12th  of 
May,  1783,  etc.     He  farther  insisted,  that  the  sale  was  improvident  and  pernicious. 

[155]  Replication  having  been  filed  to  the  answers  of  the  Respondents,  and  the 
cause  being  at  issue,  witnesses  were  examined  on  the  part  of  the  Appellants,  and  on  the 
part  of  the  Respondent.  The  cause  came  on  to  lie  heard  before  tlie  Master  of  the  Rolls 
on  the  17tli  of  jNIarch,  1830,  when  His  Honour  decreed  and  ordered  that  the  original 
and  amended  bill  should  be  dismissed. 

The  appeal  was  against  this  decree  and  order. 
For  the  Appellants,  Mr.  Pepys  and  Mr.  Cockerell. 

The  letters  are  sufficient  to  form  a  good  contract  in  equity.  Reference  to  a  more 
formal  agreement  will  not  prevent  letters  operating  as  an  agreement,  all  the  terms  being 
specified. 

In  one  case  this  was  carried  so  far  as  to  be  applied  where  it  was  manifestly  intended 
that  it  should  not  operate  as  an  agreement.* 

If  this  is  not  a  binding  contract  on  the  correspondence,  it  is  one  contract  by  one 
iudiviilual,  and  not  two  contracts.  It  was  held  at  law,  that  the  power  was  not  well 
executed,  because  the  estate  and  timber  could  not  be  sold  distinctly. 

Here  is  one  contract  by  parties  interesteil,  with  consent  of  the  trustee.  It  is  usual 
for  a  tenant  for  life  to  deal  on  behalf  of  his  trustee,  and  as  his  agent,  the  trustee  seeing 
that  the  contract  is  not  improper. 

The  deed  of  1823  was  to  carry  the  agreement  into  execution.  There  was  no  other 
contract  than  that  upon  the  letters,  and  the  deed  was  prepared  under  a  mistake.  The 
tenant  for  life.  Sir  H.  E.,  might  have  cut  down  the  timber,  and  sold  the  [156]  estate 
separately.  If  sold  separately,  the  land  would  have  sold  for  less.  The  contract  on  the 
letters  is  single,  on  the  deeil  it  appears  double,  because  by  mistake  it  was  conceived  that 
Sir  H.  E.  was  entitled  to  the  timber.  The  recital  of  the  agreement  in  the  deed  is  not 
according  to  the  letters,  and  cannot  alter  the  contract  itself.  The  money  has,  in  fact, 
been  laid  out  in  the  repairs  ami  improvements  of  the  estate,  and  the  remainder-man  is 
placed  in  the  same  situation  as  if  the  price  of  the  timber  had  originally  been  reserved 

*  See  Tawney  i'.  Crowther,  3  Bro.  C.  C.  161,  318,  and  observations  of  Lord  Redes- 
dale  on  the  doctrine.  1  Sch.  \-  Lef.  34.  See  also  Welsford  v.  Rearley,  1  Ves.  Sen.  8, 
.V;  3  Atk.  503. 
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n}>on  trust  for  him.  The  Eespondcnt  was  informed  of  the  nature  of  the  transaction  ; 
he  was  fully  apprised  of  his  riglits  when  the  remainder  vested,  and  he  ought  then,  if 
ever,  to  have  complained. 

The  document  furnished  to  the  Respondent  in  1808,  recites  that  in  substance  the 
sale  of  the  land  was  made  bj'  the  trustee,  and  that  the  tender  was  held  by  the  tenant 
for  life.  It  gave  him,  therefore,  full  information  of  the  facts  :  the  money  laid  out  by 
the  Puke  of  Marlborough  in  1814;  the  appointment  of  new  trustees;  the  act  of 
parliament ;  and  the  costs  given  in  the  action  of  Sir  H.  Englefield,  the  Eespondent 
appearing  on  that  occasion ;  the  sale  of  estate  ;  the  death  of  Sir  H.  E.,  and  the  petition 
of  the  Respondent,  as  tenant  in  tail,  all  facts  to  show  acquiescence.  The  action  of 
formedon  prevailed,  upon  the  ground  that  the  execution  of  the  power  invalid  at  law. 
We  come  into  a  court  of  equity,  because,  though  invalid  at  law,  we  ought  to  have  relief 
in  equity. 

The  injunction  was  dissolved  by  Lord  Eldon,  upon  the  ground  that  a  court  of  equity 
could  not  restrain  the  party  from  proceeding  at  law.  The  Appellant  is  nevertheless 
entitled  to  relief. 

As  to  the  contract,  the  Master  of  the  Rolls  says,  [157]  "  The  correspondence,  etc. 
"  did  not  contain  a  proposal  and  acceptance  of  all  the  terms  of  the  contract."  We 
complain  of  this  part  of  the  judgment. 

The  next  ground  of  complaint  refers  to  what  the  ^Master  of  the  Rolls  says  as  to  the 
intention  of  parties.  His  observation  on  this  point  is  answered  by  the  fact,  that  neither 
party  had  any  intention  as  to  the  mode  in  which  the  contract  was  to  be  carried  into 
execution.  The  question  is,  what  is  the  contract?  The  deed  shows  two  contracts. 
This  is  the  foundation  of  the  judgment  at  law.  If  we  show  that  the  contract  was  not 
so,  but  erroneously  introduced  in  the  deed,  we  show  a  ground  for  relief.  Where  the 
document  of  contract  is  before  the  Court,  they  will  enforce  the  execution  of  it.  Here  is 
sufficient  ground  for  relief  on  the  head  of  mistake.  ^listake  in  the  execution  of  a  deed 
under  a  power,  is  not  different  from  any  other  deed. 

That  mistakes  of  this  description  are  rectified  in  courts  of  equity,  appears  bj'  the 
authorities  Shannon  ?'.  Bradstreet,  *  Wykham  /•.  Wykham.  t  Here  is  a  good  contract 
upon  the  letters.  In  the  letter  of  July  29,  1782  (No.  3),  the  estate  is  otfered  "  exclusive 
"  of  the  timber."  The  letter  of  the  26th  of  Augu.st,  1782  (No.  4),  enumerates  the 
particulars,  and  proposes  a  price,  which  does  not  include  the  timber.*  The  price,  for  the 
estate  without  the  timber,  and  all  the  terms  of  the  contract,  had  been  settled  by  the 
previous  correspondence,  and  the  letter  of  the  28th  of  September,  1782  (No.  13), 
announces  the  final  assent  of  the  [158]  purchaser.  This  is  sufficient  to  constitute  in 
equity  a  contract,  Leigh  v.  Kennedy.! 

The  ^Master  of  the  Rolls  says,  in  case  of  acquiescence,  the  party  must  know,  not  only 
facts  but  legal  consequences.  This  is  not  so  ;  knowledge  of  law  is  presumed.  How 
can  he  be  informed  of  legal  consequences  t  As  to  the  allegation  in  the  answer  of  the 
Respondent,  that  the  sale  was  improvident,  there  is  no  proof. 

For  the  Respondent,  Sir  Eilward  Sugden  and  !Mr.  Lynch. 

The  Plaintiffs  until  the  last  moment  did  nut  makeup  their  minds  as  to  the  indenture 
on  which  they  should  urge  their  claim. 

The  decision  at  law  must  govern  the  case  in  equity.  It  proceeded  upon  a  defect  in 
the  substance  of  the  execution ;  the  construction  is  the  same  in  equity.  The  question 
as  to  what  the  power  permits,  is  the  same  in  both  courts.  If  the  substance  is  wrong, 
there  is  no  remedy ;  if  the  substance  is  right,  forms  in  some  cases  are  supplied.  In 
the  trial  at  law,  Littledale  J.  directed  the  jury  to  find,  that  the  money  for  the  timber 
was  not  invested  in  pursuance  of  the  directions  of  the  will.  A  court  of  equity  would 
compel  the  investment  of  the  money  in  other  lands;  there  ought  to  be  no  sale,  except 
for  the  purpose  of  buying  another  estate.  Here  is  a  most  improvident  sale  of  the  centre 
of  the  estate,  destroying  the  value  of  the  rest. 

In  Mortlock  r.  P.uller,  §  Lor<l  Eldon  says,  as  to  a  power  of  sale  "for  such  price  as 
"  shall  appear  to  be  reasonable  ''  ;  tliat  the  expression  must  be  construed  "  with  a  view 
"  to  circumstances,  and  that  [159]  the  Court  would  expect  -Tome  strong  purpose  of 
"  family  prudence  justifying  the  conversion.'' 

*  1  Sch.  &  Lef.  52.  -       t  18  Ves.  415. 

X  3  Meriv.  441.  §  10  Ves.  309. 

552 


COCKERELL  V.  CHOLMELEY  [1832]  VI  BLIGH  N.  S. 

Ami  in  Lord  i\[ahon  v.  Stanhope,*  Sir  W.  Grant  cites  the  passage  from  Ldnl  Klilon's 
judgment  witli  approbation. 

There  are  few  cases  in  which  the  tenant  for  life  witliont  issue  would  not  sell  the 
mansion-house,  and  relieve  himself  from  keeping  up  the  family  place.  A  court  of  equity 
would  not,  however,  permit  such  a  sale.  The  tenant  for  life  cannot  so  deal  witli  tlic 
estate  subject  to  such  a  power,  as  to  cut  timber  and  then  sell  the  estate,  for  by  repeatint; 
such  an  operation,  the  tenant  for  life,  by  buying  estates  covered  witli  timber,  might  put 
the  whole  value  of  the  inheritance  in  his  pocket.  Again,  he  could  not  cut  ornamental 
timber,  nor  grub  up  underwood  ;  he  must  deal  providently  with  it.  Doran  v.  Wiltshiref 
decides,  that  a  tenant  for  life  cannot  put  in  his  pocket  the  value  of  standing  timber. 

As  to  equitable  relief,  it  may  be  applied  if  the  substance  is  right,  but  the  form 
wrong  ;  if  the  substance  is  wrong,  equity  cannot  relieve.  In  Reid  v.  Shergold,j:  it  was 
held  that  under  a  power  to  appoint  by  will,  an  appointment  by  an  act  inter  riroy, 
could  not  be  sustained  in  equity.  There  is  no  difference  in  construction  in  equity  and 
law. 

The  original  bill  contained  no  correspondence.  The  Plaintiffs  must  always  have  had 
it  in  their  hands,  but  they  did  not  at  first  rest  their  case  upon  it.  Now  it  is  said,  that 
upon  a  deed  executed  [160]  in  1783,  you  are  not  to  take  the  contract  as  recited  in  the 
deed,  but  to  look  back  to  the  previous  correspondence.  That  cannot  be.  Eut  supposing 
you  are  to  look  to  the  correspondence,  it  is  not  a  contract ;  or  if  a  contract,  not  that  of 
Lord  Cadogan. 

The  first  letter,  dated  Caversham,  from  which  some  inference  has  been  drawn  as  to 
Lord  Cadogan's  concurrence,  shows  that  Sir  H.  Englefiold  thought  he  could  not  sell 
without  an  act  of  parliament. 

A  contract  may  be  made  out  from  letters,  but  all  judges  in  equity  have  regretted 
that  practice,  and  have  struggled  to  take  cases  out  of  that  rule.  §  As  to  No.  4,  it  is  a 
conditional  offer  of  £12,000.  In  Xo.  10,  no  final  answer  is  sent,  and  therefore  no 
contract.  No.  12  is  a  conditional  authority  from  Mr.  ]\Iartin,  depending  upon  amount 
of  rent.     No.  13  is  a  conditional  acceptance  upon  suppositions. 

The  rule  in  equity  is,  that  there  must  be  clear  and  plain  acceptance  of  tender,  with- 
out clogging  it  with  conditions.  No.  14  is  Sir  H.  Knglefield's  answer,  showing  that  the 
suppositions  upon  which  the  former  letter  proceeded  were  incorrect.  It  is  clear  that 
at  that  moment  no  party  was  bound.  No.  1.5  is  still  a  conditional  acceptance.  In 
No.  16,  Sir  H.  E.  asks  for  a  final  answer,  and  uses  the  expression  "  whether  the  matter 
"  goes  on  or  not."  In  No.  17  occurs  the  expression  of  sorrow,  that  "the  final  con- 
"  elusion  of  the  agreement  has  been  delayed  till  now.  When  I  hear,"  etc.,  and  the 
condition  is  still  to  depend  on  !Mr.  [161]  iMills  quitting  ;  up  to  the  last  moment  there 
was  a  condition,  and  therefore  no  concluded  contract. 

Lord  Cadogan  did  not  appoint  Sir  H.  Englefield  as  his  agent,  and  if  he  adopted  any 
contract,  it  was  not  that  appearing  from  the  letters.  The  contract  tendered  by  the  deed 
for  the  adoption  of  the  trustee  recites  a  sale  of  the  timber  as  the  property  of  the  tenant 
for  life.  If  the  purchase-money  for  the  timber  as  well  as  the  estate,  had  been  originally 
paid  to  Lord  Cailogan,  the  mistake  might  have  been  treated  as  form  only,  and  therefore 
.set  right  in  equity.  But  there  is  no  mistake,  such  as  a  court  of  equity  can  remedy  ; 
the  parties  were  ignorant  of  their  rights,  and  asserted  claims  which  were  unfoundeil,  but 
they  intended  to  do  what  they  have  done  :  the  deed  perfects  the  intention  which  the 
parties  really  had.  The  valuation  shows  that  the  timber  was  valued  between  Sir  H. 
Englefield  and  the  purchaser,  and  not  between  the  trustees  and  the  purchaser,  ||  when 
an  unusual  covenant  was  inserted  ;  and  the  deed  being  bad  at  law,  relief  was  refused  in 
equity.  No  attempt  was  ever  made  to  set  up  in  equity  leases  which  were  bad  at  law, 
as  commencing  in  fiituro,  and  yet  they  come  very  close  to  the  right,  being  right  m 
substance.  Suppose  it  to  be  assumed  that  there  was  a  contract  in  1783,  by  the  effect  of 
the  correspondence  which  might  have  been  executed,  but  that  the  trustee  adopted  only 
a  portion  of  that  contract,  and  a  part  of  it,  viz.  the  price  of  the  timber,  was  expressly 

*  Not  reported.  See  Sir  Edward  Sugden  on  Powers,  5th  Edition,  p.  489,  and  the 
Note  at  the  end  of  the  Case. 

t  3  Sid.  39.  i  10  Vcs.  370. 

i^  See  3  Taunt.  172,  and  Kennedy  v.  Lee,  3  Meriv.  441. 
il   3  Swans.  (ISS. 
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withdrawn  from  tlie  trustee,  that  would  make  the  whole  transaction  invalid,  and  the 
trustee,  being  dead,  cannot  now  adopt  it. 

[162]  If,  therefore,  there  was  an  entire  contract  in  the  correspondence,  they  must 
make  out  that  the  trustee  sold  the  whole,  land  and  timber.  Now  their  only  mode  of 
showing  the  adoption  is  by  tlie  deed,  and  by  that  deed  it  appears  that  he  tliil  not  inter- 
meddle or  concern  himself  with  the  timber.  The  eflect  of  tliis  would  be  to  make  the 
trustee  answerable  for  money  which  he  never  received.  Unless  tliey  show  adoption  by 
the  trustee,  relief  cannot  be  had  in  equity. 

Every  thing  regarding  the  execution  of  a  power  must  be  done  at  the  time ;  for 
example,  where  "sealed  and  delivered  "  is  required,  and  the  attestation  expresses  "signed 
"  and  delivered,"  though  the  witnesses  subsequently  attest  the  fact  that  it  was  sealed 
and  delivered,  it  will  not  do.  So,  where  enrolment  is  required,  subsequent  enrolment 
will  not  do.  The  transaction  of  1806  did  not  confirm  the  previous  agreement,  for  Lord 
Cadogan  had  not  sold  the  timber ;  it  was  therefore  a  new  and  different  contract ;  and 
the  finding  of  the  jury,  by  the  direction  of  Jlr.  J.  Littledale,  was,  that  the  investment 
Avas  not  according  to  tlie  will.  There  was  no  acceptance  by  Lord  Cadogan  of  the 
transfer,  and  dividends  were  received  under  an  old  power. 

As  to  acquiescence  :  first,  the  answer  shows  that  the  Respondent  knew  nothing  of  the 
transfer  in  1806,  or  the  contract,  or  the  conveyance  in  1783.  The  indenture  of 
1783  is  not  set  forth  in  the  act  of  parliament,  which  contains  no  notice  of  the 
transaction. 

It  is  argued,  on  the  other  side,  that  Sir  H.  E.  retained  the  money  in  ignorance  of 
the  law  ;  and,  therefore,  it  is  a  mistake  which  should  be  set  right  in  equity.  We  say, 
if  he  knew  the  facts,  he  did  [163]  not  know  the  law  ;  therefore,  do  not  deprive  him  of 
his  legal  rights.     Their  argument,  makes  our  right  available. 

The  doctrine  stated  by  the  Master  of  the  Kolls  is  correct, — that  a  man  cannot  con- 
firm an  act  unless  he  knows  that  he  has  rights  which  the  confirmation  will  conclude, 
although  you  may  draw  an  inference  that,  from  a  knowledge  of  a  fact,  the  party  knew 
the  right  he  had  in  consequence. 

Mr.  Lynch.  The  trustee,  and  not  the  tenant  for  life,  was  intrusteil  with  this  sale, 
its  propriety,  price,  etc.  If  there  be  a  proposal  by  letter,  unconditionally  and  absolutely 
accepted,  that  is  an  agreement  within  the  statute.  But  there  is  evidence  in  the  letters 
themselves  that  the  parties  did  not  mean  to  be  bound.  There  is  no  contract.  Uut  if 
there  be  a  contract,  it  is  the  tenant  for  life  who  contracts,  and  not  the  trustee.  There 
is  no  previous  authority  from  the  trustee  to  tlie  tenant  for  life  to  act  as  his  agent,  and 
no  subsequent  adoption. 

The  deed  shows  a  dififerent  contract, — a  different  price  and  property.  Hut  this 
contract  (admitting  it  to  be  one)  could  not  have  been  enforced  in  equity  at  the  time, 
for  it  would  have  been  a  breacli  of  trust. 

As  to  the  equity  founded  ou  mistake  :  the  foundation  of  the  argument  on  the  other 
side  must  be,  that  there  was  a  contract,  and  that  it  was  a  proper  one,  and  made  by  the 
trustee.  But  it  is  the  purchaser's  deed.  There  is  no  reference  in  the  deed  to  the 
correspondence ;  and  the  contract  recited  is  totally  opposed  to  the  one  alleged. 

As  to  defective  execution :  this  is  a  case  of  non-execution ;  and  courts  of  equity  do 
not  relieve  [164]  against  non-execution.  Here  they  call  upon  a  court  of  equity  to 
remodel  the  contract  altogether.  In  cases  fit  for  relief,  courts  of  equity  always  ask 
whether  the  contract  is  for  the  benefit  of  the  remainder-man,  before  they  remedy  a 
defect  in  the  execution  of  power. 

It  is  argued  that  the  defect  was  cured  in  1806.  That  admits  that  the  conveyance 
in  1783  was  wrcjng,  and  the  attempted  cure  was  not  approved  by  the  trustee. 

As  to  the  supposed  acquiescence  of  the  Respondent :  their  own  Avitness  proves  that 
the  Respondent  was  ignorant  of  his  rights ;  that  he  did  not  know  that  his  estate  tail 
was  not  displaced. 

The  Lord  Chancellor.  This  is  a  case  of  very  great  hardship.  I  stated  at  the 
hearing,  that  being  impressed  with  the  hardship  of  the  case,  though  I  certainly  felt  that 
the  decree  of  the  Court  below  ought  to  be  affirmed,  I  should  postpone  advising  your 
Lordships  as  to  the  manner  in  which  it  appeared  to  me  it  ought  to  be  disposed  of,  until 
I  liad  an  opportunity  of  again  attentively  looking  into  it,  in  order  to  see  if  there  was 
any  possibility  of  discovering  means  consistently  with  the  facts  of  the  case,  and  con- 
sistently witli  the  undoubted  law  of  the  case,  of  ciimint;  to  an  oppnsite  cdnclusicni  :   that 
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attempt,  on  my  piirt,  lias  been  in  vain  ;  and  I  i:i.'rtaiiily  am  pivpareil  to  advise  your 
Lordships  to  affirm  the  decree.  When  I  have  said  this,  1  entirely  agree  with  his 
Honour,  from  whom  this  judgment  came  by  appeal,  in  thinking  tliat  it  is  one  of  the 
hardest  crises,  taking  it  altogether,  that  1  have  ever  seen,  even  in  that  chapter  of  law, 
the  execution  of  powers,  which  is  so  fruitful,  at  various  times,  in  I'ases  of  this  descrip- 
tion. [165]  Having  said  so  much,  it  is  proper  that  I  should  add  (and  it  is  what  I 
threw  out  at  the  hearing  of  the  case),  that  nothing  can  lie  moi'e  unfit  than  to  throw  any 
imputation  whatever  agauist  the  gentleman  who  has  taken  advantage  of  the  law  of 
the  land  as  it  is.  He  is  not  bound  to  forego  that  advantage.  He  is  not  only  not  bpund 
to  forego  that  advantage,  but  unless  he  be  a  person  to  whom  many  thousand  pounds 
are  a  matter  of  no  importance,  as  regards  either  his  own  interest,  or  the  interest  of  his 
family,  it  would  be  a  piece  of  romantic  folly,  in  my  opinion,  in  him  to  forego  tliat 
advantage  which  the  law  of  the  lauil  has  given  him.  I  think  it  fit  to  state  this,  in  case 
any  imputation  should  appear  to  rest  on  the  character  of  that  gentleman  for  having  only 
prosecuted  what  are  his  umldubted  rights.  In  the  circumstances  of  the  case,  neverthe- 
less, I  shall  certainly  recomuieml  to  your  Lordshiiis  not  to  make  iiny  onlev  with  respect 
to  costs. 

Judgment  ;tftirined. 

Note. — The  passage  in  Mortlock  r.  Huller,  respecting  the  powers  given  to  trustees 
to  sell  for  a  reasonable  price,  etc.,  as  mentioned  in  the  Argument,  p.  1.58,  occurs  in 
Vesey's  Reports,  vol.  x.  p.  309,  as  follows : — 

"  That  expression  must  be  construed,  at  least  in  a  question  between  the  trustees  and 
"  the  cestui/  que  triint,  after  they  have  with  due  diligence  examined  [the  propriety  of 
"  the  investment].  The  object  of  the  sale  must  bo  to  invest  the  money  in  the  purcliase 
"  of  another  estate  to  be  settled  to  tlie  same  uses,  and  they  are  not  to  be  satisfied  with 
'•  probability  u[ion  that,  but  it  ouglit  to  be  with  reference  to  an  object  at  that  time 
"  [166]  supposed  practicable  ;  or  at  least  this  court  would  expect  some  strong  purpose 
"  of  family  prudence  justifying  the  conversion,  if  it  is  likely  to  continue  money." 

In  Lord  ISIahon  v.  Earl  Stanhope,  9th  jNIarch,  1809,  Sir  William  Grant  said  that 
the  trustee  must  have  a  reasonable  prospect  of  being  able  to  lay  out  that  price  in  the 
purchase  of  an  estate  wliich,  from  some  circumstance  or  other,  is  more  eligible  than  the 
estate  proposed  to  be  sold,  for  else  it  would  be  a  mere  conversion  of  land  int(i  money. 
This,  he  said,  was  very  clearly  laid  down  by  the  present  Lord  Chancellor,  in  the  case  of 
Mortlock  V.  liuUer  [10  Ves.  .309],  where  the  power  was  exactly  of  the  same  kind  as 
that  contained  in  the  settlement  before  him. 

Note  extracted  from  Sir  Edward  Sugden's  Treatise  on  Pdirer",  p.  489,  .5th  edit. 

[137]  *  Original  Letters  and  Copies  of  Letters,  as  set  forth  in  the  Bill,  respedinij 
the  Treaty  for  the  Purchase  of  White  Ktwjlits,  in  1782,  wliich.  icere  found  in  the  Office 
of  the  late  Mr.   Cockerell,  in  fJie  year  1827. 

No.   1. 

Mr.  Pearson  presents  his  compliments  to  Mr.  Cockerell,  and  inclosed  sends  him  a 
letter  or  order  for  Mr.  Simeon,  to  show  j\Ir.  ^Martin  that  part  of  the  estate  which  he  is  in 
treaty  about;  therefore  it  will  be  necessary  that  Mr.  jNIartin  should  attend  himself  in 
person.  Sir  Henry  Englefield  wishes  the  intended  visit  may  be  on  Wednesday  or 
Thursday,  as  on  those  days  the  house  and  place  will  be  most  at  liberty  ;  and  he  begs 
that,  at  all  events,  as  little  as  possible  may  be  said  on  the  subject. — l^fr.  P.  has  only 
just  received  the  inclosed. 

Sunday,  4  o'clock. 

Xo.   2. 

Mr.  R.  Simeon's  compliments  to  Mr.  ^lartin  ;  his  father  is  absent  in  London,  and 
will  not  return  till  Friday,  and  Mr.  R.  S.  has  it  not  in  his  power  to  furnish  him  with 
the  particulars  wanted.  —  If  Mr.  M.  will  go  to  Farmer  ICUiot's,  at  the  upjier  lodge  of  Sir 
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Harry's  grounds,  he  will,  on  showing  this  note,  show  him  the  lands  and  house,  if  Mr. 
Neville  has  quitted. 

Forbiiry,  Wednesday  morning. 
To^ Martin,  Esq. 

No.  3. 

Causham,  July  29th,  1782. 
Sir, — In  answer  to  the  proposal  which  you  brought  me,  I  must  inform  you  that  the 
park  and  farm  adjoining  are  now  let  for  400  guineas  per  annum  ;  the  house  standing  at 
£100,  and  the  land  let  at  a  fair  farmer  price.  As  the  house  is  in  perfect  re-[138]-pair, 
the  beauty  of  the  place  is  eminent,  and  the  manorial  rights  (which  I  would  part  with 
with  the  place)  extensive,  besides  ponds  on  the  commons,  and  a  large  coppice  in  the 
park  unlet,  and  so  not  reckoned  into  the  rent  aforesaid,  I  cannot  think  of  parting  with 
for  less  than  12,000  guineas,  exclusive  of  the  timber,  which,  at  a  fair  valuation,  will,  I 
fancy,  come  to  about  £2000  more.  As  I  am  in  no  sort  of  necessity  of  parting  with  the 
place  (nor  can  without  an  act  of  parliament),  I  certainly  shall  not  take  less  than  that 
sum.  I  shall  be  in  town  in  a  few  days,  when  I  shall  see  you,  and  hope  to  find  the 
Clerkenwell  business  settled. — I  am,  Sir,  youi  obedient  servant, 

H.  C.  Knglefield. 

No.  4. 

Ish:  Cockerell  presents  his  respectful  compliments  to  8ir  Harry  Englefield,  ami 
acquaints  him  that  he  has  seen  Mr.  ^Martin,  who  is  much  obliged  by  the  very  candi<l 
manner  in  which  Sir  Harry  lias  explained  the  particulars  of  White  Knights,  and  which, 
under  the  circumstances  of  caution  and  reserve  desired  of  and  complied  with  by  J\Ir. 
Martin,  is  the  only  ground  he  has  to  enable  him  to  judge  of  the  purchase.  Mr. 
Cockerell  has  it  therefore  in  commission  from  Mr.  Martin  to  make  an  offer  to  Sir  Harrj" 
Englefield,  which,  including  everj^  advantage  and  desirable  circumstance  wherewith 
the  place  abounds,  as  to  beauty,  situation,  and  neighbourhood,  is,  in  his  opinion,  a  very 
large  price  for  the  estate  ;  considering  it  not  as  an  estate,  but  as  a  respectable  and 
pleasurable  residence  for  a  gentleman  of  fortune.  The  particulars  of  the  estate,  as  ]\Ir. 
Cockerell  understands  it  is  to  be  disposed  of,  and  which  Mr.  Martin's  otter  means  to 
comprise,  are  as  follows  ;  viz. 

Tithe  Free. 

The  house  and  offices,  gardens  and  homestead,  with  the  fixtures,  fur-      a.     r.    r. 
niture,  crop,   jilants,  etc.,  in  their  present  state,  as  let  to  Mr. 
Neville,   and  since  let  to  Mr.  j\[ills  (except  the  books  of   the 
library  and  family  pictures)     .         .         .         .         .         .         .       6     0   12 

[139]   Tithe  free,  except  tiro  or  t/iree  Acres  -in  the  Park. 

The  park,  including  every  thing  within  the  pales,  tliat  is,  the  lands, 
plantations,  with  the  fir  and  other  young  trees,  the  coppice  with 
the  underwood,  the  waters,  etc.        .         .         .         .         .         .   176     1   31 

The  lands  on  each  side  the  avenue,  called  Butcher's  Close,  Swing 
Swang,  Pond  Close,  and  a  field  by  Doles  Green,  let  to  Mr. 
Lewis" ■ 34     1      9 

The  farm-house  and  offices,  and  the  lands  uoi-th  and  east  of  the  park, 

called  Porters,  Upper  Power  and  Heath,  also  let  to  >[r.  Lrwis  .     31      1    39 


Total  acres 248      1    1 1 


Now  let  at  per  annum  £420. 

The  lordship  of  the  manor,  as  far  as  it  respects  the  absolute,  unlimited,  and 

exclusive  control  of  it  in  regard  to  game,  hunting,  fishing,  appointing 

gamekeepers,  etc.,  with  unlimited  right  of  common,  within  the  manor, 

etc.,  as  amply  as  to  the  estate  belongs. 

>fr.  Cockerell  jiresumes  he  is  correct  in  these  particulars;  and  that  when  libi^rty 

can  be  had  for  a  minute  enquiry,  the  estate  will  answer  this  representation  :  upon  that 

idea,  Mr,  Martin,  wishing  to  [mrsue  the  same  liberal  mode  of  treating  lie  has  received 
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from  yir  Ilarry  Euglefiokl,  has  commissioned  Mv.  Cockerel  1  to  ull'er  ,£12,000  as  tlic 
fulle.st  price  the  place  can  possihly  liear,  and  to  lake  the  timber,  not  beiii^;  fir  trees  or 
other  young  trees,  forming;-  a  part  of  the  plantatinii,  at  a  fair  vahie,  accurdiiig  to  the 
custom  of  the  country. 

If  Sir  Harry  Engletield  thinks  this  ofl'er  worth  his  acceptance,  and  that  j\Ir.  Martin 
can  have  possession  of  the  house  and  estate  at  ^lichaelmas  next,  the  purchase  money 
will  be  ready  and  deposited  on  ihat  day  ;  and  will  be  paid  as  soon  as  the  title  is  maile 
out  and  approved,  and  the  necessary  conveyances  can  be  completed.  jNlr.  ^Martin  ^vill 
not  have  any  great  objection  (for  Sir  Harry  Englefield's  accommodation)  to  Mr.  Mills's 
continuing  in  possession  of  the  liouse  till  the  end  of  October,  provided  the  land  is  not  fed 
or  stocked  after  Michaelmas,  nor  the  manure  carried  oft'  the  premises  ;  and  if  Sir  Harry 
chooses  for  tlie  present  to  leave  the  library  on  the  premises,  Mr.  Martin  [140]  will  be 
answerable  for  the  care  of  the  books  while  in  his  possession. 

Mr.  Cockerell  requests  the  favour  of  Sir  Harry  Englefield's  early  answer,  as  Mr. 
Martin  remains  in  town  a  few  daj's  longer,  in  order  to  provide  for  the  payment  of  the 
purchase  money,  in  case  Sir  Harry  Englefield  accepts  his  offer. 

Stratton  Street,  August  26th,  1782. 

Xo.  5. 

Sir  H.  Englefield  is  much  obliged  to  Mr.  Cockerell  for  his  letter  received  this 
morning,  and  called  on  ]Mr.  C.  to  give  him  an  answer  in  person. 

The  terms  which  Sir  H.  E.  proposed  yesterday  to  Mr.  M.  he  cannot  depart  from,  as 
they  were  fixed  by  him  at  a  time  he  had  not  thouglit  of  giving  the  furniture  in  with 
the  house;  he,  therefore,  cannot  take  less  than  12,000  guinea.s,  exclusive  of  the  timber. 

The  manorial  rights  were  meant  to  go,  (except  as  to  the  property  of  the  soil,)  in  the 
fullest  extent  Sir  H.  E.  possesses  them. 

As  Mr.  Mills  is  tenant  to  Sir  H.  E.  under  the  idea  of  a  three  years'  lease,  and  has 
no  house  at  present  in  town,  Sir  H.  cannot,  in  common  decency,  think  of  asking  him 
to  quit  sooner  than  Christmas.  As  to  the  land  in  Lewis's  hands,  that  may  be  entered 
on  at  jNIichaelmas.  There  are  a  few  more  acres  in  the  park  than  you  mention,  but  how 
many  am  not  quite  sure,  for  the  reasons  I  told  you. 

As  to  the  books,  I  should  be  happy  to  give  Mr.  ]\Iartin  the  use  of  them  for  a  reason- 
able time  ;  nor  would  I  wish  to  pull  the  pictures  from  their  places,  till  i\Ir.  jM.  has 
others,  or  something  else  to  put  in  their  place. 

I  must  at  all  events  repeat  my  request  of  secrecy,  and  ask  your  pardon  for  ending 
like  a  letter,  what  I  began  like  a  note. — I  am,  Sir,  your  obedient,  humble  Servant, 

Henry  C.  Englefield. 
jMr.  Cockerell, 

Stratton  Street,  Piccadilly,  Londnn. 

P.  S.   I  am  going  to  Cheltenham,  where  your  answer  will  find  me. 

[141]  No.  6. 

Sir, — I  am  very  sorry  1  did  not  return  home  on  Monday  soon  enough  to  have  had 
the  honour  of  seeing  you  before  you  left  London,  as  a  conversation  would  probably 
liave  prevented  you  the  trouble  of  the  letter  I  have  just  had  the  honour  of 
receiving,  in  answer  to  mine  of  that  day,  and  have  settled  the  business  finally,  without 
any  thing  further  on  tlie  subject. 

With  regard  to  the  ofl'er  of  £12,000,  I  tluiuglit  it  so  very  large,  that  I  had  no  doubt 
of  its  being  accepted  ;  for  I  understood,  from  the  conversation  which  passed  on  the 
business,  that  the  furniture  was  thrown  in,  as  being  part  of  the  present-  nominal  rent  of 
400  guineas,  as  well  as  some  equivalent  for  the  intended  abatement  of  £18  per  annum 
out  of  the  nominal  rent  to  Jlr.  Nevill,  for  deficiency  of  measure  rated  to  him,  exclusive 
of  the  plantations ;  as  it  can  hardly  be  thought,  that  the  coppice  and  waters  can,  by 
any  means,  be  equal  to  that  abatement :  nor  can  buildings,  by  any  sort  of  estimate, 
however  high,  be  valued  at  near  thirty  years'  purchase  upon  their  rack-rent,  when  every 
acre  of  profitable  land  appertaining  is  separately  considered  at  the  highest  improved 
value  it  is  capable  of  bearing.  The  place  has,  confessedly,  superior  advantages  beyond 
many  others,  or  I  could  never  have  thouglit  of  the  offer  made  on  the  part  of  Mr.  Martin 
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in  my  last  letter;  aiul  therefore,  I  do  not  presume  to  mention  these  circumstances?  in 
depreciation  of  the  value  of  it,  Init  as  fair  and  candid  reasons  for  thinking  £12,000  an 
exceeding  and  handsome  price  for  the  estate.  T  hope  these  considerations  ^vill  excuse 
my  troubling  you  again,  to  request  the  indulgence  of  a  particular  account  of  the  laud- 
tax  payaUe  at  present  upon  the  estate  held  by  Mv.  Xevill  and  Mr.  Lewis,  at  the  nominal 
rent  of  400  guineas,  and  if  there  are  any  other  outgoings  therefrom;  and  aLso,  that  you 
would  please  to  desire  Mr.  Simeon  to  inform  me,  what  is  the  pound  rate  at  which  it  is 
now  assessed,  and  the  average  rate  of  the  land-tax  upon  other  estates  adjoining.  I  shall 
then  have  the  honour  of  sending  a  iinal  answer  on  the  business  ;  in  doing  which,  I  shall 
be  jiroud  to  acknowledge  the  very  honourable  and  candid  manner  in  which  Sir  Harry 
Englefield  has  acted  in  this  business. — I  remain,  with  respect,  yours,  etc. 

[142]  P.  S.  As  the  object  to  a  purchaser  of  White  Knights,  especially  at  the  price 
oflered,  can  only  be  for  the  residence,  it  is  the  house  only  of  which  an  early  possession 
is  Avanted,  and  it  would  be  very  desirable  to  have  that  a  few  weeks  before  or  at 
Christmas ;  but  as  to  the  land  let  off  separately,  a  good  tenant  at  will  in  possession 
woulil  be  preferred  to  the  land  in  hand. 

Xo.   7. 

Eeading,  Sept.  12,  1782. 
Sir, — I  have  been   absent,  which  prevented  my  writing  sooner,  and  the  accident 
occasioning  the  delay  must  be  imputed  to  me,  not  to  Su'  Henry  Englefield. 

The  land-tax  now  paid  for  the  part  of  Sir  Henry's  estate  proposed  to  be  sold  to  you, 
is  about  £40  yearly ;  I  cannot  be  minutely  exact,  not  having  the  rates.  I  believe  some 
trilling  things,  not  proposed  to  be  sold,  are  included  in  the  payment  I  made  for  him, 
which  was  £41  6s.  5d.  As  near  as  I  can  calculate  the  average  tax  of  the  liberty,  it  is 
about  three-fifths  on  the  real  rents. — I  am.  Sir,  your  most  obedient  servant, 

EicHARD  Simeon. 
To  Samuel  Pepys  Cockerell,  Esq., 

Stratton  Street,  Piccadillj',  London. 

Xo.  8. 

Reading,  Sept.  16,  1782. 
Sir, — I  received  your  favour  on  Friday  evening.     There  was  not  any  post  from 
hence  to  London  on  Saturday,  and  yesterday  1  was  so  ill  I  was  not  able  to  write. 

Lewis's  rent  is  £147,  and  his  land-tax  is  £17  19s.  Sid.  ;  and  the  lands  let  to  Mr. 
Xevill  were,  I  think,  £168  for  his  land,  and  his  laud-tax  for  the  house  and  the  lands  is 
only  £24  14s.,  or  thereabouts.  You  know  already  that  the  general  average  of  the 
liberty  is  about  three-fifths,  by  which  you  will  perceive  that  the  present  tax  paid  by 
Sir  Henry  is  more  than  a  Protestant  purchaser  will  pay. — 1  am.  Sir,  your  most  humble 
servant,  Richard  Simeon. 

To  Samuel  Pepys  Cockerell,  Esi]., 
Stratton  Street,  London. 

[143]  Xo.  9. 

Sir, — Immediately  on  the  receipt  of  yours  I  writ  to  ^Ir.  Simeon  to  give  you  all  the 
information  you  requested  relative  to  taxes,  etc.  at  "White  Knights,  which  1  hope  you 
have  long  received,  as  I  am  about  to  quit  this  place ;  I  must  desire  you  to  direct  to  me, 
(if  you  write  within  ten  days,)  at  the  post  office,  Grantham. 

I  should  wish  to  hear  as  soon  as  you  can,  as  the  determination  you  make  will 
infiuence  my  future  destination  this  autumn. — I  am.  Sir,  j'our  most  obedient  servant, 

Cheltenham,  Sept.  16,  1782.  Henry  C.  Englefield. 

Ml'.  Cockerell, 

Stratton  Street,  Piccadilly,  London. 

Xo.   10. 

Dear  Sir, — I  have  been  until  this  time  getting  an  answer  from  ]Mr.  Simeon,  respect- 
ing the  land-tax  payable  on  White  Knights,  which  1  find  somewhat  higher  than  I 
expected,  as  from  the  general  average  of  the  land-tax  in  that  liberty  it  does  not  appear 
likely  to  be  reduced  below  £38  per  cent,  upon  the  present  rents,  which  will  leave  the 

558 


COCKERELL  V.  CHOLMELEY  [1832]  VI  BLIGH  N.  S. 

net  income  of  the  rents,  keep  up  to  their  present  rate,  not  exceeding  £277  per  unnuru, 
which  is  something  less  than  we  expected,  which  was  a  net  2|ths  per  cent,  on  12,000 
guineas.  I  luivo  therefore  delayed  a  final  answer  to  Sir  Henry  T-Cnglefield  until  I  hear 
again  from  you.  Enclosed  is  a  cojiy  of  what  I  have  written  to  him  hy  to-night'.s  po.st, 
in  answer  to  his  letter  receiveil  toMlay,  a  copy  of  which  I  send  you  on  the  other  side, 
and  I  shall  expect  the  pleasure  of  hearing  from  you  hy  Tuesday  next,  and  remain,  dear 
.Sir,  vours,  !S.  P.  C. 

18th  Sept.  1782. 

W.  1!.  .Alartin,  Esq., 

Weymouth,  Dorset. 

No.   11. 

Stratton  Street,  Sept.  18. 

Sir, — I  have  the  honour  of  your  letter  of  the  16th  instant,  in  answer  to  which  I 
beg  leave  to  mention  that  I  did  not  hear  from  Mr.  Simeon  concerning  the  taxes  until 
Thur.sday  last,  and  then  not  so  explicitly  as  to  enable  me  to  form  an  accurate 
idea  [144]  of  what  it  may  be  reduced  to,  iu  consequence  of  which  I  wrote  to  him  again 
by  that  night'.s  post,  and  received  his  answer  yesterday ;  but,  as  I  find  the  reduction 
which  will  be  made  in  the  annual  rent  thereby  greater  than  I  expected,  I  cannot 
without  further  powers  from  Mr.  jNIartin  increase  the  offer  already  made,  which,  as  it 
is  in  my  idea  beyond  the  value  of  the  place,  with  all  its  advantages,  I  cannot  advise 
him  to  advance  upon. 

I  have,  however,  written  to  him  by  to-night's  post  for  his  final  determination,  and 
hope  the  delay  of  a  few  days  will  not  inconvenience  Sir  H.  E.  in  liis  route  for  the 
remainder  of  the  autumn. — I  have  the  honour  to  be,  etc.,  S.   P.   C. 

Sir  H.  Englefield,  Bart. 

No.   12. 

"Weymouth,  21st  Sept.  1782. 

Dear  Sir, — I  have  been  favoured  with  your  letter  of  the  16th  inst. ;  am  much 
obliged  to  you  for  the  further  enquiries  you  have  been  making  relative  to  White 
Knights,  and  though  they  do  not  prove  quite  so  favourable  as  we  had  a  right  to  expect, 
yet  from  the  accounts  I  have  given  of  it  to  Madam  ^Martin,  she  seems  equally  with 
myself  disinclined  to  give  it  up  for  the  sake  of  a  few  pounds.  I  must,  therefore, 
request  you  will  settle  the  matter  finally,  upon  a  certainty  that  the  lands  alone  will  yield 
the  net  sum  of  £277  exclusive  of  the  house  and  taxes,  etc.  I  mean,  that  it  really  yields 
that  sum  at  present,  as  no  one  can  answer  for  the  future.  Should  it  in  the  smallest 
degree  be  necessary  to  have  the  particular  limits  ascertained,  or  the  land  valued,  I  beg 
you  will  employ  a  reputable  land  surveyor  for  that  purpose  ;  and,  in  short,  act  in  such 
a  manner  as  to  prevent  all  litigation  and  disputes  hereafter,  taking  care  to  have  the 
manorial  rights  settled  upon  me  and  my  heirs  for  ever,  except  the  right  of  soil,  which 
I  have  consented  to  remain  with  Sir  Henry ;  and  likewise  have  the  time  for  taking 
possession  specified,  but  not  to  exceed  Christmas,  as  it  may  require  many  alterations 
before  I  can  be  comfortably  settled  in  it. 

The  timber,  I  Conceive,  is  to  be  valued  by  our  diflerent  agents,  according  to  the 
custom  of  that  country,  not  including  [145]  shrubs,  agreeable  to  Sir  Henry's  promise 
upon  that  subject.  I  beg  you  will  make  my  best  compliments  acceptable  to  Mrs. 
Cockerell,  and  believe  me,  at  all  times,  with  much  regard. — Dear  Sir,  yours,  very 
truly,  W.  B.  ]\Iartin. 

To  Samuel  Pepys  Cockerell,  Esq., 
London. 

No.  13. 

Stratton  Street,  28th  Sep.  1782. 
Sir, — I  had  the  honour  of  writing  to  you  on  the  18th  instant,  directed  to  be  left  at 
the  post  office,  Grantham,  which  I  hope  you  have  received,  and  by  the  same  post  I 
wrote  to  Mr.  Martin  for  his  final  instructions,  relative  to  the  treaty  for  White  Knights ; 
my  letter  followed  him  to  ^^'eymouth,  and  I  have  before  me  his  answer,  upon  which 
I  have  now  the  honour  of  writing  to  you. 

The  confined  circumstances  under  which  I  have  been  enabled  to  form  any  judgment 
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of  the  estate,  having,  in  pursuance  of  your  request,  necessarily  prevented  the  open 
enquiries  usual  on  the  pan  of  purchasers  of  estates  of  this  nature,  and  our  only 
information  arising  from  communications  made  on  your  part,  in  which  we  have  every 
confidence  that  can  be  desired, — it  is  on  that  ground  only  Mr.  Martin  accedes  to  the 
terms  required  by  you  for  the  estate,  furniture,  etc.,  as  described  in  my  letter  to  you 
of  the  26th  of  August,  upon  the  following  sujjpositions : — 

That  the  lands  only,  let  to  Mr.  Lewis  and  Mr.  Nevill,  exclusive  of  the  house, 
gardens,  plantations,  pleasure-ground,  wood,  and  waters,  are  now  set  to  them  at  a  fail' 
farmer  price,  amounting  to  £320  per  annum,  subject  only  to  the  land-tax  payable  ui)on 
the  said  land,  including  the  house,  etc.,  amounting  at  present  to  £42  13s.  8id.  ;  and 
that  same  may  be  proportionably  reduced,  upon  the  conveyance  of  the  estate  to  a 
Protestant  purchaser. 

That  the  manorial  rights,  except  the  right  of  soil  and  holding  courts,  be  conveyed 
absolutely  with  the  estate  ;  and  that  possession  of  the  house,  etc.  be  delivered  to  the 
purchaser  by  Christmas-day  next  at  the  latest ;  by  which  time,  if  the  proper  conveyance, 
is  approved  and  executed,  the  purchase  money  to  be  paid,  and,  of  course,  the  purchaser 
to  enter  from  thence  [146]  into  possession  of  the  rents  and  profits  of  the  whole.  The 
timber  to  be  taken  at  a  fair  valuation,  according  to  the  custom  of  the  country. 

I  shall  wait  the  honour  of  your  answer,  which  I  hope  to  receive  as  soon  as  con- 
venient ;  and  am,  Sir,  etc.  S.  P.  Cockerell. 

No.  14. 

York,  October  11,  1782. 

Sir, — I  am  much  concerned  that  so  long  a  space  has  elapsed  since  you  writ  to  me, 
but  I  have  been  on  a  long  tour  of  business,  and  yours  followed  me  about.  I  now  lose  no 
opportunity  of  acquainting  you,  that  you  seem  to  have  misunderstood  a  little  the  state 
of  the  White  Knight  rents.  They  have  hitherto  been  set  to  Messrs.  Neville  and  Lewis 
at  £420 ;  but  I  informed  you,  when  in  town,  that  a  part  of  the  plantation  was  by 
mistake  accounted  into  tlie  number  of  acres  supposed  to  be  let ;  and,  therefore,  the 
rents  were  to  be  a  little  sunk,  viz.  about  £15  a  year,  after  a  new  survey  should  have 
been  taken,  to  see  exactly  how  much  was  taken  off  by  plantation.  At  the  same  time 
I  informed  you,  that  all  the  plantations,  the  waters,  and  the  coppice  in  the  park,  were 
never  let  to  any  body ;  so  that  their  value  (and  they  contain  full  thirty  acres)  was 
unaccounted  for  totally  in  the  rent  the  place  was  set  at.  I  dare  say  that  you  must 
remember  my  having  explained  this  to  you  in  town.  Therefore,  when  you  say,  "the 
"  lands  only  let  to  Mr.  Lewis  and  Xevill,  exclusive  of  house,  garden,  plantations,  pleasure- 
"  grounds,  woods,  and  waters,  are  now  set  to  them  at  £420  a  year,''  you  are,  as  I  have 
informed  you  above,  in  a  mistake.  Lender  these  circumstances,  I  have  not  written  to 
^Ir.  Mills,  the  present  tenant  of  the  place,  as  I  could  not  do  that  till  I  was  well  assured 
of  Mr.  Martin's  being  absolutely  engaged.  Then,  indeed,  if  Mr.  Mills  should  choose  to 
refuse  to  give  up  his  lease,  he  must  keep  it ;  but  I  have  not  a  doubt  but  that  he  will  do 
me  tliat  favour.  As  to  the  furniture,  I  repeat  that  I  except  books  and  family  portraits ; 
which,  however,  I  wish  Mr.  jSIartin  to  have  the  use,  while  convenient  to  him.  The 
manorial  rights  you  are  perfectly  exact  in.  The  land-tax  will  not  suffer  diminution 
quite  so  great  as  the  proportion  of  single  to  double  taxes,  [147]  as  some  parts  are  not 
fully  double  taxed,  but  not  much.  I  can  only  repeat,  that  you  have  my  honour  for  the 
accuracy  of  every  information  I  have  given  you  in  regard  to  this  affair.  If  1  have 
erred,  it  has  been  where  I  have  myself  been  deceived ;  and  I  think  I  know  my  aft'airs 
enough  to  be  quite  sm'e  that  no  error  of  any  sort  of  consequence  can  have  been  fallen  into. 

I  must  repeat  my  thanks  to  Mr.  Martin  and  yourself  for  the  very  liberal  manner  in 
which  you  have  acted;  and  am,  Sir,  yom-  obliged  and  obedient, 

Henry  C.  Exglefield. 

Please  to  direct  your  answer  to  me  at  Mrs.  Isted's,  Northampton. 
Mr.  Cockerell, 

Stratton  Street,  Piccadilly,  London. 

No.  1.5. 

Sir, — I  have  the  honour  of  your  letter  of  the  11th  instant,  by  which  I  find  myself 
not  (piite  correct,  in  omitting  to  provide  for  the  abatement  which  I  recollect  you  to  have 

560 


COCKERKLL  V.  OHOLMRLFA'  [1832]  VI  BLIGH  N.  S. 

meutioned  as  liaving  been  vorbally  agreed  to  on  yoiir  jiart,  out,  of  tlie  rent  paid  by 
Mr.  Neville,  of  about  £15  per  anmim.  I  have  sincr  seen  Mr.  IMartin,  to  whom  I  bad 
before  mentioned  the  circnmstanco  of  that  abatement;  be,  therefore,  will  not  make  any 
obstacle  of  that  matter,  provided  the  land-tax  is  at  such  a  rate  now  as  that  it  may  be 
reduced,  ujion  coming  into  his  bands,  to  about  £25,  including  the  bouse,  per  annum  ; 
which,  as  your  letter  states  that  it  is  not  much  of  the  estate  is  fully  double  taxed  at 
present,  may,  I  suppose,  be  very  fairly  concluded,  so  that  I  may  state  the  proposal  u]jon 
the  supposition  that  the  rent  for  the  laud  only  will  produce  at  net  £280  per  annum,  or 
thereabout.  I  must  again  apologise  to  you,  sir,  for  the  awkward  manner  in  whicli 
I  am  obliged  to  conclude  Mr.  Martin's  offer  for  the  estate,  but  will  not  trouble  you 
further  on  that  head,  as  the  motives  liaving  been  already  explained ;  and  will  only  adtl 
that,  in  the  conclusion  of  this  business,  I  hope  you  will  find  as  much  fairness  and 
liberality  from  Mr.  Martin,  as  I  have  already  experienced  from  your  candour  in  the  informa- 
tion received  at  your  hands. — I  have  the  honour,  etc.  S.  P.  Cockerell. 

[148]  No.  16. 

Eoton,  October  21st,  1782. 

Sir, — On  my  arrival  here  I  found  your  letter,  and,  in  answer  to  what  you  say 
of  the  land-tax,  must  inform  you  of  the  manner  in  which  Papist  property  is  in  our 
country  taxed  : — The  assessment  for  the  tax  is  made  by  liberties,  in  our  parish,  which 
is  very  large,  and  the  Popish  proprietor  is  considered  as  having  double  the  number  of 
acres  he  really  possesses;  so  that,  if  the  liberty  consists  of  4000  acres,  and  1000  are  in 
Papist  hands,  the  rate  per  acre  is  made  as  if  the  Pajiist  had  2000,  and  the  whole  liberty 
was  of  5000  acres.  By  this  means  the  tax  is  not  quite  a  ilouble  one,  as  the  liberty  ought, 
in  strictness,  to  be  assessed  to  the  true  number  of  acres,  and  then,  that  sum  raised  on 
the  Papist,  paid  again  into  the  Exchequer.  Some  lands  also  purchased  under  trustees 
named,  are  not  double  taxed  ;  and,  as  the  rate  has  been  many  years  made,  the  last 
improved  rents  are  not  taxed  ;  the  abatement,  therefore,  on  the  tax  of  that  part  of  my 
estate  I  mean  to  sell  to  Mr.  Martin,  will  not,  I  should  think,  be  above  £15  a  year,  whicli 
would  leave  the  tax  about  £27  10s. ;  but  of  the  sum,  within  a  pound,  I  am  not  nor  can 
be  quite  sure,  and  the  diminution  may  be  greater,  very  possibly,  than  I  now  state  it. 

The  net  rents  of  the  land,  including  the  coppice  and  waters,  are,  however,  most 
certainly,  full  £280  a  year,  and  would  let  so  (with  the  abated  land-tax)  to  any  tenant 
whatever. 

I  am  very  sorry  to  find  that  the  report  of  this  business  has  got  so  far  about  that 
^Ir.  !Mills,  my  tenant,  has  written  to  me  to  know  the  truth  of  it; 'I  this  post  answer 
him  that  I  have  such  an  intention,  subject,  however,  entirely  to  his  leave.  Your  final 
answer  will  oblige  me,  as  soon  as  may  be  ;  for,  till  that  time,  I  cannot  request  him  to 
give  up  his  lease,  nor  indeed  has  he  too  much  time  to  do  it  now. 

As  I  write  to  a  man  of  honour,  I  have  explained  the  taxes  very  fully.  Whether  this 
business  goes  on  or  not,  I  trust  that  no  advantage  will  be  made  of  my  openness. — I  am, 
Sir,  your  obedient  servant,  Henry  C.  Englefield. 

P.S.  Direct  as  before,  Ecton,  near  Northampton. 
Mr  Cockerell, 

Stratton  Street,  Piccadilly,  London. 

[149]  No.  17. 

Stratton  Street,  24th  October,  1782. 

Sir, — I  have  just  received  the  honour  of  your  letter  of  the  21st  instant,  and  am 
much  obliged  by  the  very  candid  manner  in  which  you  have  explained  the  nature  of 
the  assessment  of  the  land-tax,  which  will  probably  turn  out,  in  regard  to  the  reduction 
of  it,  nearly,  if  not  equal,  to  the  supposition  I  had  formed  of  it ;  I  have  since  seen  Mr. 
]\Iartin,  who  is  so  much  satisfied  with  the  very  handsome  manner  in  which  every  matter 
relative  to  the  business  has  been  explained  by  you,  that  the  little  difference  in  the 
supposed  reduction  which  may  happen  by  the  customary  manner  of  rating  the  land-tax 
in  that  liberty,  that  no  objection  will  be  started  on  that  account ;  and  I  hope,  with 
this  concession  on  his  part,  all  further  trouble  to  you  will  be  unnecessary,  which  1  am 
concerned  has  already  been  so  much. 

I  am  sorry  to  find  that  my  bint  of  the  treaty  had  reached  Mr.  ]\Iills  previous  to  your 
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own  intended  commuuicatioii  of  the  busiues-s,  but  I  am  persuaded  Mr.  Martin  had 
carefully  avoided  mentioning  it  till  within  these  few  weeks,  that  he  conceived  the 
business  to  have  been  settled  ;  though,  from  your  own  very  candid  conduct  in  giving 
every  further  accounts,  to  prevent  future  disappointment,  the  final  I'onclusion  of  it  has 
been  delayed  till  now  ;  I  hope,  however,  no  inconvenience  will  arise  from  this  circum- 
stance :  and  when  I  have  the  honour  of  hearing  Mr.  Mills  has  consented  to  give  up  his 
farm, -I  will  direct  an  agreement  for  the  sale  of  the  estate  to  be  prepared  for  your  appro- 
biitiou,  and  to  be  executed  by  yourself  and  Mr.  ^lartin,  that  nothing  maj  intervene  t(5 
interrupt  the  future  settlement  of  the  business  to  the  satisfaction  of  all  parties. 

S.  P.  COCKERELL. 

Xo.  18. 

Stratton  Street,  28th  November,  1782. 
Sir, — 1  received  a  letter  from  Sir  H.  Englefield,  dated  the  19th  instant, 

respecting  the  purchase  of  White  Knights,  that  he 
wrote  to  desire  you  would  be  so  good  as  to  send  me  an  accurate  description  of  White 
Knights  in  every  thing  intended  to  be  conveyed,  and  sucli  [150]  other  particulars  as 
are  necessary  to  prepare  an  agreement  for  the  purchase,  since  which,  I  have  been  in 
daily  expectation  of  the  pleasure  of  hearing  from  you  thereon ;  as  you  have  the 

are  fully  acquainted  with  what  circumstances  are  necessary  for 
that  purpose.  I  shall,  therefore,  be  much  obliged  to  you,  if  prepared,  that  you  will  be 
so  good  as  to  furnish  me,  by  the  return  of  the  post  or  coach  on  Saturday,  to  be  left  at 
the  White  Horse  Cellar  so  good,  if  possible,  to  send  it 

by  one  of  the  on  Sunday,  directed  in  the  same 

manner,  in  order  that  I  may  show  it  to  Mr.  Martin's  solicitor.  I  shall  go  to  Reading 
with   Mr.   Martin,   on  and   explain   what  further  particulars  (if  any) 

should  be  required,  better  than  by  writing.  I  hope  you  will  pardon  this  desire  of 
despatch,  as  it  may  tend  to  prevent  trouble  to  the  parties,  and  remain.  Sir,  your  most 
obedient,  humble  servant,  Samuel  Pepts  Cockerell. 

No.  19. 

Reading,  29th  November,  1782. 
Sir, — I  had  your  favour  this  day,  and  a  letter,  to  the  same  purpose,  from  Sir  Hem-y 
Englefield,  very  lately ;  my  unfortunate  situation,  and  my  late  indisposition,  have 
prevented  my  looking  into  Sir  Henry's  deeds ;  as  the  conveyances  are  to  be  executed  so 
soon,  I  do  not  see  the  use  of  articles.  I  shall  be  in  Loudon  on  Tuesday  next,  at  ^Mr. 
Bodenham's  in  Conduit-street,  about  two  o'clock,  and  will  wait  on  you  for  five  minutes. 
— I  am,  sir,  your  obedient,  humble  servant,  (Signed)  Richard  Simeon. 

To  Mr.  Cockerell,  Stratton  Street,  London. 

The  value  of  the  timber  was  ascertained  by  a  joint  survey  and  estimate  of  the 
agents  of  the  vendor  and  purchaser. 


[167]  ENGLAND. 

EXCHEQUEK    CHAMBER. 


David  Colvix,  James  Colvin,  Eichakd  Campbell  Bazett,  and  Alexander 
CoLVix,  —  Plaintiffs  (in  Error) ;  NICHOLAS  Newbekry,  aud  Thomas 
Starling  Benson,  Defendants  (in  Error)  [1832]. 

[Mews'  Dig.  xiii.  238,  296.  S.C.  1  CI.  &  F.  283  :  in  K.  B.  8  B.  &  C.  166  ;  2  Man. 
&  Ry.  47  :  in  Ex.  Ch.  7  Bing.  190  ;  1  C.  &  J.  192  ;  1  Tyr.  55.  Discussed  in 
Sandeman  v.  Scurr,  1866,  L.  R.  2  Q.  B.  96;  and  Wagstaffv.  Anderson,  1879-80, 
5  C.  P.  D.  177.  Distinguished  from  Baumvoll  Manufacfur  v.  Furness,  [1893]  A.  C, 
8,  in  Mancliester  Trust  v.  Furness,  [1895]  2  Q.  B.  .o46.] 
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C.  and  Co.,  mercliants  in  Calcutta,  sliijipoil  certain  goods  on  board  a  vessel, 
of  which  A.  was  tlic  captain  and  1'..  the  owner.  Tlic  captain  signeil 
the  usual  bill  of  lading. 

By  a  contract  made  between  A.  and  !>.,  A.  was  appointed  to  the  command  of 
the  ship  for  a  voyage  from  London  to  Calcutta  and  back,  with  liberty  to 
take  a  cargo,  re.serving  room  for  100  tons  of  goods  to  be  laden  on  account- 
of  the  owner.  In  consideration  of  which,  A.  for  himself  and  his  executors, 
etc.,  agreed  to  take  upon  himself  the  command,  and  to  take  the  ship  into 
his  service  for  twelve  months,  and  to  pay  for  the  use  of  the  ship  25s.  jjer 
ton  per  month  during  the  term.  But  it  was  further  agreed  that  the  bills 
of  exchange  which  should  be  given  in  payment  for  the  freight  of  the 
homeward  cargo  should  be  made  payable  to  the  ship  agents  in  London,  as 
joint  trustees  for  the  owner  and  the  captain,  to  appropriate  tlie  proceeds  in 
payment  of  the  balance  of  freight  due  under  the  contract  with  the  owner, 
and  the  surplus  (if  any)  to  the  captain.  It  was  further  agreed  that  an 
agent  for  the  owner  should  be  put  on  board,  and  have  control  over  the 
stores  of  the  ship  and  the  provisions,  etc.  ;  and  in  case  of  any  breach  of 
any  part  of  the  contract  by  the  captain,  the  agent  had  power  to  remove 
him  and  appoint  another  captain.  It  was  also  proviiled,  in  case  the  ship 
should  be  detained  more  than  ninety  days  at  Calcutta,  and  the  captain 
should  not  pay  [168]  £1000,  in  part  discharge  of  the  balance  of  freight, 
to  the  agent  of  the  owner — that  he  should  have  power  to  load  the  ship 
with  a  cargo  for  England  on  the  owner's  account,  without  prejudice, 
liowever,  to  the  rights  of  the  owner  under  the  contract  witli  the  captain, 
or  any  claim  in  respect  of  freight,  etc. 

This  contract  was  shown  by  the  agent  for  the  owner,  upon  his  arrival  at 
Calcutta,  to  C.  and  Co.,  who,  acting  as  the  agents  both  of  the  owner  and 
the  captain,  were  employed  to  collect  and  paj-  over  to  the  captain  freight 
received  upon  the  carriage  of  goods  from  England,  and  to  procure  for  him 
freigiit  from  Calcutta  on  the  homeward  voyage. 

The  goods  shipped  by  C.  and  Co.  having  been  partly  lost  and  partly  damaged 
on  the  voyage  from  Calcutta  to  London,  an  action  upon  the  case  was 
brought  by  C.  and  Co.  against  the  owner  for  the  loss  and  damage,  in 
which  a  special  verdict  was  found,  stating  the  facts  as  above  set  forth. 

Upon  argument  of  the  case  in  the  King's  Bench,  judgment  was  given  for  the 
plaintiffs.  But  on  a  writ  of  error  to  the  Exchequer  Cliamber,  this 
judgment  was  reversetl ;  and  upon  a  further  writ  of  error  to  Parliament, 
the  judgment  of  reversal  was  attirmed. 

This  was  a  writ  of  error  arising  out  of  a  special  action  on  the  case,  brought  by  the 
Plaintiifs  as  surviving  partners,  against  the  Defendants  in  error,  as  surviving  owners  of 
the  ship  Benson,  for  the  loss  of  a  part,  and  damage  done  to  the  residue  of  a  cargo  of 
goods. 

The  first  count  of  the  declaration  alleged,  that  the  Defendants,  and  James  Capper 
deceased,  before  and  on  the  11th  of  March,  1817,  were  owners  of  a  certain  ship  called 
the  Benson,  whereof  George  Betham  then  was  master,  and  which  ship  was  then  in  the 
river  Hooghly  in  the  East  Indies,  and  bound  on  a  voyage  from  thence  to  the  port  of 
London  ;  and  that  the  Defendants,  and  James  Capper,  so  being  owners  of  the  said 
ship,  the  PlaintLfls  and  Alexander  Colvin  tlie  elder  in  his  lifetime  hereto-[169]-fore,  to 
wit,  on  the  same  day  and  year  aforesaid,  in  parts  beyond  the  seas,  to  wit,  in  the  river 
Hooghly  aforesaid,  shipped,  etc.,  on  board  of  the  .said  ship,  whereof,  etc.,  divers  goods 
and  merchandizes,  to  wit,  2171  bags  of  sugar,  and  191  chests  of  indigo,  of  them  the 
said  Plaintiffs,  and  the  said  Alexander  Colvin  the  elder,  then  being  in  good  order  and 
well-conditioned,  and  of  a  large  value,  to  wit,  of  the  value  of  £20,000  of  lawful  money 
of  Great  Britain,  to  be  securely  carried  and  conveyed  in  and  on  board  of  the  said  ship  from 
the  river  Hooghly  aforesaid  to  the  port  of  London  aforesaid  ;  and  there,  to  wit,  at  the 
port  of  London  aforesaid,  to  be  safely  and  securely  delivered  in  the  like  good  order  and  well- 
conditioned,  to  certain  persons  commonly  called  and  known  by  the  names  and  using  the 
style  and  firm  of  Messrs.  Bazett,  Farquhar,  Crawford,  and  Company,  or  to  their  assigns,  (the 
act  of  God,  the  king's  enemies,  fire,  and  all  and  everv  other  dangers  and  accidents  of 
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the  seas,  rivers,  and  navigation,  of  whatever  nature  anil  kind  soever  excepted,)  for 
certain  freight  and  reward,  payable  hy  bills  in  that  behalf :  and  although  the  said 
goods  and  merchandizes  were  then  and  there  had  and  received  liy  the  said  George 
Betham,  so  being  master  of  tlie  said  ship  or  vessel  as  aforesaid,  in  and  on  board  of  the 
said  ship  or  vessel  in  the  river  Hooghly  aforesaid,  to  be  carried,  conveyed,  and  delivered 
as  aforesaid,  yet  the  said  Defendants  and  the  said  James  Capper,  so  being  owners,  etc., 
not  regarding  their  duty,  did  not  securely  carry  or  convey  the  said  goods  and 
merchandizes,  or  cause  the  same  to  be  carried  and  conveyed  in  or  on  board  of  the  said 
ship  or  vessel,  or  otherwise,  from  the  river  Hooghly  aforesaid  [170]  to  the  port  of 
London  aforesaid ;  nor  there,  to  wit,  at  the  port  of  London  aforesaid,  safely  and 
securely  deliver  the  same,  or  cause  the  same  to  be  delivered  to  the  said  Messrs.  Bazett, 
Farquhar,  Crawford,  and  Company,  or  to  their  assigns,  (although  tlie  said  Defendants 
and  the  said  James  Capper  were  not  prevented  from  so  doing  by  the  act  of  God,  the 
king's  enemies,  fire,  or  other  dangers  or  accidents  of  the  seas,  rivers,  or  navigation,  of 
any  nature  or  kind  soever,)  but  on  the  contrary  thereof,  they,  the  said  Defendants  and 
the  said  James  Capper,  so  being  owners  of  the  said  ship  or  vessel  as  aforesaid,  so 
improperly  behaved  and  conducted  themselves  with  respect  to  the  said  goods  and 
merchandises,  that  by  and  through  the  mere  carelessness,  negligence,  misconduct,  and 
default  of  the  said  Defendants,  and  the  said  James  Capper,  and  their  servants  in  this 
behalf,  a  great  part  of  the  said  goods  and  merchandizes,  being  of  great  value,  to  wit,  of 
the  value  of  £10,000  of  like  lawful  money,  became  and  was  wholly  lost  to  the  said 
Plaintitfs  and  the  said  Alexander  Colvin  the  elder ;  and  also  thereby  the  residue  of 
the  said  goods  and  merchandizes,  being  of  great  value,  to  wit,  of  the  value  of  £10,000 
of  like  lawful  money,  became  and  was  greatly  damaged,  lessened  in  value,  and  spoiled  ; 
and  the  said  Plaintiffs,  and  the  said  Alexander  Colvin  the  elder,  lost  and  were 
deprived  of  divers  great  gains  and  profits,  which  might  and  would  otherwise 
liave  arisen  and  accrued  to  them  from  the  sale  thereof,  to  wit,  at  London 
aforesaid. 

To  this  declaration  the  Defendants  pleaded  the  general  issue  of  not  guilty,  upon 
which  issue  was  joined ;  and  at  the  trial  before  Lord  Tenterden,  C.  J.,  and  a  special 
jury,  at  the  London  [171]  sittings  after  Michaelmas  term,  1826,  a  special  verdict  was 
found  on  the  first  count  of  the  declaration,  to  the  following  effect;  That  on  the  11th 
of  March,  1817,  the  said  Plaintiffs,  and  Alexander  Colvin  the  elder,  deceased,  shipped 
on  board  the  ship  Benso7i,  near  Calcutta  in  the  East  Indies,  then  riding  at  anchor  in 
the  river  Hooghly,  2171  bags  of  sugar,  and  191  chests  of  indigo,  then  being  in  good  order 
and  well-conditioned ;  for  which  the  following  bill  of  lading  was  signed  by  George 
Betham,  then  being  the  master  ^>i  the  said  ship,  under  the  circumstances  hereinafter 
mentioned  : — "  shii)ped,  by  the  grace  of  God,  in  good  order  and  well-conditioned,  by 
"  Messrs.  Colvins,  Bazett,  and  Co.,  in  and  upon  the  good  ship  called  the  Benson, 
"  wliereof  is  master,  under  God,  for  this  present  voyage,  George  Betham,  and  now 
"  riding  at  anchor  in  the  river  Hooghly,  and  by  God's  grace  bound  for  London,  to  say, 
"  2171  bags  of  sugar,  and  191  chests  of  indigo,  being  marked  and  numbered  in  the 
"  margin,  (where  the  marks  and  numbers  are  stated,)  and  are  to  be  delivered  in  the  like 
"  good  order  and  well-conditioned  at  the  aforesaid  port  of  London  (the  act  of  God,  the 
"  king's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
"  and  navigation,  of  whatever  nature  and  kind  soever,  excepted),  unto  Messi's.  Bazett, 
"  Farquhar,  Crawford,  and  Co.,  or  to  their  assigns,  freight  for  the  said  goods  being  paid 
"  by  bills.  In  witness  whereof,  the  master  or  purser  of  the  said  ship  hath  affirmed  to 
"  four  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which  four  bills  being 
"  accomplished,  the  other  three  to  stand  void  ;  and  so  God  send  the  good  ship  to  her 
"  desired  [172]  port  in  safety.  Amen.  Dated  in  Calcutta,  the  lltli  of  March,  1817. 
"  George  Betham."  And  that  the  said  George  Betham  received  the  said  goods  on 
board  the  said  ship  in  the  said  river  Hooghly,  to  be  carried  and  conveyed  according  to 
the  said  bill  of  lading ;  that  at  the  time  of  the  said  goods  being  so  shipped  and  received, 
and  the  said  bill  of  lading  signed,  and  before  that  time,  the  said  Defendants  and 
James  Capper  were  the  owners  of  the  said  ship ;  and  that  before  the  said  ship  sailed 
to  the  East  Indies,  and  whilst  they  were  such  owners,  the  following  charterparty, 
bearing  date  the  7th  day  of  June,  in  the  year  of  our  Lord  1816,  was  executed  by  the 
said  Defendant,  Thomas  Starling  Benson,  who  was  then  the  managing  owner  of  the 
said  ship,  and  acting  on  behalf  of  himself  and  the  other  part  owners  of  the  said  ship, 
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on  the  one  part,  and  said  George  Betham  of  the  other  part,  for  tlie  said  ship  Benson : — 
"  This  charterparty  of  aifreightment,  made  and  conchided  in  London  the  7th  day  of 
"  June  in  the  year  of  our  Lord  1816,  between  Thomas  Starling  Benson,  Esq.  of  the  city 
"  of  London,  part  owner  of  the  good  ship  or  vessel  called  the  Benson,  of  573  tons 
"  admeasurement,  or  thereabouts,  now  lying  in  the  port  of  London,  of  the  one  part,  and 
"  George  Betham,  of  the  city  of  London,  merchant  and  mariner,  freighter  of  the  said 
"  ship,  of    the  other    part :    Witnesseth,  that    the    said  owner,  for  the  considerations 
"  hereinafter  mentioned,  doth  hereby  promise  and  agree  to  and  with   the  said  George 
"  Betham,  his  executors,  administrators,  and  assigns,  that  he  the  said  George  Betham 
"  shall  have  and  he  is  hereby  accordingly  appointed  tn  the  command  of  the  said  ship, 
"  but  [173]  with  such  restrictions  as  hereinafter  mentioned,  and  subject  to  the  proviso 
"  or  condition  hereinafter  contained  respecting  the  appointment  of  an  agent  on  board 
"  the  said  ship,  on  the  part  of  the  said  owner  ;  and  the  said  ship  being  tight,  staunch, 
"  and  substantial,  and  every  way  properly  fitted,  victualled,  and  provided,  as  is  usual 
"  for  vessels  in  merchants'  service,  and  for  the  voyage  and  service  hereinafter  mentioned, 
"  and  being  also  manned  with  thirty-five  men  and  boys  (the  said  commander  included), 
"  he  the  saul  George  Betham  shall  be  at  liberty,  and  he  is  hereby  alloM-ed  and  permitted 
"  to  receive,  take,  and  load  on  board  the  said  ship,   in  the  port  of  London,  all  such 
"  lawful  goods,  wares,  or  merchandizes  as  he  may  think  proper  to  ship  (not  excelling 
"  in  the  whole  what  the  said  ship  can  reasonably  stow  and  carry   over  and  above  her 
"  stores,  tackle,  apparel,  and  provisions,  and  reserving  sufficient  room  in  the  said  ship 
"  for  100  tons  of  goods,  to  be  laden  by  or  for  account  of  the  said  owner,  as  hereinafter 
"  is  mentioned  ;  and  the  said  ship  being  so  laden,  he  the  said  George  Betham  shall  and 
"  will  set  sail  therewith,  and  proceed  to  Calcutta  in  the  East  Indies,  witli  liberty  to 
"  touch  at  Madeira  and  Madras  in  her  outward  passage),  anil  being  arrived  at  Calcntta 
'•  aforesaid,  shall  and  will  unload  the  said  outward  cargo,  and  reload  the  said  ship  with 
'•  a  cargo  of  East  India  produce,  and  return  with  the  same  to  the  port  of  London,  etc." 
(Then  follows  an  agreement  on  the  [lart  of    the    owners  to  keep  up  the  crew  to  the 
number  of   thirty-two,  an<l   furnish  provisions,  water-casks,  etc.).     "In  consideration 
"  whereof,  and  of  everything  above  mentioned,  the  said   [174]   <  George  Betham  doth 
"  hereby  promise  and  agree  to  a!id  with  the  said  Thomas  Starling  Benson,  his  executors, 
"administrators,  and  assigns,  in  manner  and  form  following;  that  is  to  say,  that  he 
"  the  said  George  Betham  shall  and  will  take  upon  liimself  the  coumiand  of  the  said 
"  ship,  for  and  during  the  said  intended  voyage,  and  until  her  return  to  the  port  of 
"  London,  and  shall  and  will  navigate  her  to  the  best  ami  utmost  of  his  skill  and 
"  ability  :  and  also,  that  he  the  said  George  Betham,  his  executors,  administrators,  and 
"  assigns,  shall  and  will  accept,   receive,  ami  take  the  said  ship  into  his  and  their 
"  service  for  and  during  the   term   or  space   of   twelve  calendar   months  certain,  to 
"  commence  and  be  accounted  from  the   12th  day  of  the  present  month  of  June,  and 
"  for  and  iluring  such  longiM-  time  or  term  (if  any)  as  may  be  necessary  to  complete  her 
"  .said  intended  voyage,  and    until  her  return    to    ami    final  discharge  and    clearance 
"in   the   port   of    London    as   aforesaid:     And    further,    that    he    the   said    George 
"  Betham,    his    executors,    or    administrators,    shall    and     will    well    and    truly    pay, 
"  or    cause    to    be     paid,    unto    the     said    owner,    his    executors,    administrators,    or 
"  assigns,  freight  for  the  use  or  hire  of    the  said  ship  at  and  after  the  rate  of  2.5s. 
"  per    ton,    register    measurement    of    the    said    shi}i,    per    calendar    month,    for    and 
"  during   the    aforesaid   term    of    twelve    calendar    months    certain."     (Then    follow 
provisions    for    the    payment   of,    and    security    for    the    freight,  as    agreed    upon    for 
twelve  months,  and  for  further  freight  in  case  of  detention  of  the  ship,  etc.).     "  .Vnd 
"  the  said  George  Betham  doth  hereby  especially  promise  and  agree,  that  all  and  every  the 
'■  [175]  bills  of  exchange,  which  may  be  taken  in  payment  of  the  freight  of  the  .said 
"  ship's  homeward  cargo,  shall  be  made  payable  to  or  to  the  order  of  ^Messrs.  liuckles, 
"  Bagster,  and  Buchanan,  of  the  city  of  London,  merchants,  or  indorsed  over  to  them, 
"  and    ilelivered    to    the    said    owner's    agent,  to    be    by    him    remitted    to     the    said 
"  Buckles,  Bagster  and  Buchanan,  in  London,  who,  it  is  hereby  specially  agreed  by 
"  and  between  the  said  parties,  are  to  receive  the  amount  thereof  as  joint  trustees  for 
"  the  said  owner  and  the  said  George  Betham  ;  he   the  said  George  Betliam  hijreby 
"  authorizing  and  empowering  them  to  appropriate  the  proceeds  of  such  bills  of  exchange 
"  in  or  towards  payment  to  tin'  said  owner,  his  executors,  administrators,  or  assigns,  of 
"  the  balance  of  freight  which  may  be  or  become  due  to  him  or  them  under  and  by 
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"  virtue  of  these  presents,  and  the  residue,   if   any,  to   the  said  George  IJetliam,  his 
"  executors  or  administrators."     (Then  follows  an  agreement  by  Betham,  to  furnish  or 
pay  for  provisions  and  water  for  the  use  of  the  passengers,  and  to  pa}-  for  the  construction  of 
temporary  accommodations  for  them,  and  to  defray  port  charges  and  pilotage,  except,  etc.) 
"  And  the  said  George  Betham  doth  hereby  further  agree,  that  the  said  owner  shall  have 
"  the  liberty  of  shipping  im  board  the  said  ship,  outward  liound,  freight  free,  any  quantity 
"  of  iron,  vinegar,  and  mustard  he  may  think  fit,  not  exceeding  in  the  whole  100  tons,  to  be 
"  delivered  at  Calcutta  :  Provided  always,  and  it  is  hereby  expressly  agreed  and  understood 
"  by  and  between  the  said  parties  to  these  presents,  and  particularly  by  the  said  George 
"  Betham,  that  an  agent  be  put  on  [176]  board  the  said  .ship  by  the  said  owner  for  and  during 
"  the  whole  of  her  aforesaid  voyage  and  service,  and  who  is  to  have  a  separate  cabin  in 
"  the  said  ship,  at  least  six  feet  square,  for  his  sole  use,  and  to  mess  at  the  said  George 
"  lietham's  table,  which  agent  is  to  have  the  sole  management,  direction,  and  super- 
"  intendence  of  the  said  ship's  stores  and  provisidus,  and  the  issuing  and  delivering  out 
"  of  the  same,  for  and  during  the  said  intended  voyage  ;  and  such  agent  is  likewise  to 
"  have  the  sole  ordering  and  purchasing  of  any  supplies,  stores,  provisions,  and  other 
"  articles,  which  may  be  required  for  the  use  of  the  said  ship  during  her  said  voyage  ; 
"  and  that  all  bills  which  may  be  required  to  be  drawn  up(jn  the  owners  of  the  said 
"  ship,  for  any  such  supplies,  or  otherwise  im  account  of  the  said  ship,  shall  be  drawn 
"  by  the  said  agent  only  :  And  the  said  George  Betham  doth  hereby  expressly  engage, 
"  that  he  will  not,  at  any  time  or  times  during  the  said  voyage,  or  during  the  time  he 
"  may  be  in  command  of  the  said  ship,  interfere  with  or  issue  any  stores,  provisions, 
"  or  other  articles  on  board  the  said  ship,  or  purchase  any  provisions,  stores,  or  other 
"  articles  for  the  use  of  the  said   ship  (except  only  such  as  may  be  requisite  for  the 
"  passengers,  and  for  the  said  freighter's  servants,  and  for  which  he  will  pay  out  of  his 
"  own  proper  money) :  And  likewise,  that  he  the  said  George  Betham  shall  not  nor  will, 
"  at  any  time  or  times,  draw  any  bill  or  liills  upon  the  owners  of  the  said  ship,  any 
"  or  either  of  them,  for  any  provisions  or  other  articles  supplied  to  the  said  ship,  or 
"  for  any  other  purpose  whatsoever:   Provided  also,  and  it  is  hereby  further  agreed  by 
"  and  [177]   between  the  said  parties,  and  especially  by  the  said  owner,  that  the  said 
"  freighter  shall  have  the  liberty  and  privilege  iif  employing  the  said  ship  in  the  East 
'•  Indies,  for  any  intermediate  voyage  or  voyages  he  may  think  lit,  without  prejudice  to 
'•  this  charterparty,  l)ut  not  exceeding  in  the  whole  the  time  or  term  of  twelve  calendar 
"  months,  to  be  computed  from  and  after  the   expiration  of  thirty  days  next  after  the 
''  arrival  of  the  said  ship  at  Calcutta  aforesaid,  upon  his  the  said  George  Betham,  his 
"  executiirs,  or  administrators,  paying  or  causing  to  be  paid  to  the  said  owner,  his  execut(jrs, 
"  administrators  or  assigns,  the  same  rate  of  freight  as  is  before  stipulated,  viz.  25s.  per 
"  ton  per  month  for  all  such  additional  time  as  the  said  ship  may  be  em])loyed  or  detained 
"  in  India  ;  such  additional  freight  being  paid  to  the  said  owner's  agent  for  the  time  being, 
"  or  secured  U\  his  satisfaction,  previous  tu  the  said  .ship  entering  iir  proceeding  on  such 
"  additional  voyage  or  service  :  And  it  is  hereby  expressly  i)rovided  and  declared,  that  in 
"  case  the  said  George  Betham  shall  proceed  with  the  said  ship  to  any  port  or  place  other 
"  than  Madeira,  Madras,  and  Calcutta  aforesaid,  without  the  s|iecial  leave  in  writing 
"  of  the  agent  of  the  said  owner  for  the  time  being,  or  if  the  said  George  Betham  shall 
"  be  guilty  of  a  breach  of  any  or  either  of  the  promises  and  agreements  herein  contained 
"  on  his  part,  then  and  in  any  such  case  the  said  George  Betham  shall  be  and  become 
"  divested  of  any  further  command  of  or  in  the  .said  ship,  and  it  shall  thereupon  be 
"  lawful  for  the  said  owner's  agent  for  the  time  being  to  appoint  another  commander 
"  for  the  said  ship,  in   lieu   and   stead  of  [178]   the  saiil  George  ISetham  :  And  it  is 
"  hereby  further  expressly  provided  and  declared,  that  in  case  the  said  ship  shall  be 
"  kept  or  detained  at   Calcutta  beyond   the  ninety  days  hereinbefore  mentioned,  and 
"  if,  in  that  event,  the  said  George  lietham  shall  make  default  in  payment  of  any  or 
"  either  of  the  sums  of  £1000  hereinbefore   engageil  to  be  paid  at  that  place  to  the 
"  agent  of  the  said  owner,  in  part  discharge  of  tlie  balance  of  the  freight  to  become  due 
"  under  and  by  virtue  of  this  charterparty,  it  shall  thereupon  be  lawful  for  the  said 
"  owner's  agent  to  load  the  said  ship  with  a  cargo  for  England,  on  the  said  owner's 
"  account,  without  prejudice,   however,  to   this   charterparty,   or   to   any  claim  which 
"  the  said  owner,  his  executors  or  administrators,  may  have  against  the  said  Geoige 
".jietham,  his  executors  or  administrators,  for  freight,  deail  freight,  or  otherwise  on 
"  accuunt  thereof:    And,   lastly,   the  said    (ieorge   Betham    doth  her('b\    promise  and 
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"  engage  nut  to  carry  too  grejit  a  press  uf  sail  on  the  saiil  ship  (hiring  her  navigation,  so 
"  as  to  enihxnger  her  safety,  ami  shall  not  nor  will  put  into  any  port  or  place,  other 
"  than  such  as  are  allowed  or  jierniitted  hy  this  eharterparty,  unless  compelled  hy 
"  stress  of  weather,  want  of  repairs,  provisions,  or  other  unavoidable  casualty  :  Provided 
"  always,  and  it  is  hereby  mutually  agreed  and  understood  by  and  between  the  said 
"  parties  to  these  presents,  that  if  the  said  ship  shall,  during  her  said  intended  voyage 
"  or  service,  meet  with  any  accident,  so  as  to  render  it  absolutely  necessary  for  the 
"  commander  to  put  into  port  to  repair,  and  that  the  said  ship  shall  be  actually  detained 
"  more  than  ten  days  for  that  purpose,  [179]  then  and  in  such  case  the  monthly  freight 
"  or  hire  hereby  made  payable,  shall  cease  and  be  discontinued,  from  and  after  the 
"  expiration  of  such  ten  days,  and  not  commence  again  until  the  day  the  said  ship  shall 
"  be'refitted  and  ready  again  to  set  sail  and  proceed  on  her  intended  voyage,  wind  anil 
"  weather  permitting  :  And  to  the  true  performance  of  all  and  every  the  promises  and 
"  agreements  herein  contained  on  the  part  and  behalf  of  the  said  parties  respectively, 
"  they  bind  themselves,  their  heirs,  executors,  and  adniinistrators,  each  unto  the  other 
"  of  them,  especially  the  said  owner,  the  said  ship  or  vessel,  her  freight  and  appur- 
"  tenauoes,  and  the  said  freighter,  the  goods  to  be  laden  in  her,  in  the  sum  of  £15,000 
"  of  lawful  money  current  in  Great  Britain,  firmly  by  tliese  presents.  In  witness 
"  whereof  they  have  hereunto  set  their  hands,  the  ihiy  and  year  first  above  written. 
"  Thomas  Starling  Benson,  George  Betham.     Witness,  I).  S.  JNIerceron." 

That  the  said  charterparty  was  made  and  executed  Jiom'i  fide;  and  that  on  the  25th 
day  of  July,  1816,  the  following  memorandum  was  signed  and  agreed  to  by  the  said 
Defendant,  Thomas  Starling  Benson,  awl  the  said  George  Betliam :  —  "Conditions 
"  agreed  between  Thomas  Starling  Benson,  Esq.  owner,  and  George  Hetham,  E.sn. 
"  commander,  of  the  ship  Beiiifon,  on  a  voyage  to  India.  Wages  £10.  say  £10  per 
"  month  ;  no  primary  or  privilege  of  tonnage  whatever.  Cabin  allowance  for  voyage 
"  (it  being  understood  that  the  agent,  chief  and  .second  mates,  and  surgeon,  if  any,  ■ 
"  mess  in  cabin),  £150,  one  hundred  and  fifty  pounds,  owner  providing  nothing. 
"  Allow-[180]-ance  while  in  India,  three  sicca  rupees  per  day.  London,  25th  July, 
"  1816,  Thomas  Starling  Benson.     George  Betham.     Witness,  J.  W,  Buckle." 

That  one  Samuel  Oviatt  went  as  agent  on  board  the  said  sliip  Benson,  under 
the  said  charterparty,  on  the  said  voyage,  and  carried  out  letters  of  introduction 
from  the  said  persons  using  the  said  fii'm  of  ISuckles,  Bagster,  and  Buchanan, 
being  merchants  in  London,  on  behalf  of  the  said  Defendants,  and  James  Capper, 
to  the  said  Plaintift's,  and  Alexander  Colvin  deceased,  by  which  he  was  directed  to 
apply  to  them  in  case  of  necessity,  and  he  did  apply  to  them,  and  they  acted  as 
agents  at  Calcutta,  both  for  the  saitl  Defendants  and  James  Capper  deceased,  and  the 
said  George  Betham,  as  hereinafter  mentioned.  And  that  the  said  Samuel  Oviatt  acted 
under  a  power  of  attorney,  executed  by  the  said  Defendant,  Thomas  Starling  Benson, 
(which  is  fully  set  out  in  the  special  v<e,rdict,)  by  which  the  said  Thomas  Starling 
IJenson  did  nominate,  constitute,  and  appoint  the  said  Samuel  (Jviatt  to  be  the  true 
and  lawful  agent  and  attorney  of  him  the  said  Thomas  Starling  Benson,  for  him,  and 
in  his  name,  place,  and  stead,  to  go  on  board  the  said  ship  Benson,  and  there  to  remain 
for  and  during  the  whole  of  the  said  intended  voyage,  and  until  the  return  of  the  said 
ship  to  the  port  of  London,  etc.  ;  and,  generall}',  for  him  the  said  Thomas  Starling 
Benson  to  do  or  cause  to  be  done  all  and  every  such  further  and  other  lawful  acts, 
deeds,  matters,  and  things  whatsoever,  as  should  be  requisite  and  necessary  to  be  done 
and  performed  in  execution  of  the  aforesaid  charterparty,  and  in  relation  to  the  said 
ship  and  her  freight. 

That  the  said  Samuel  Oviatt  carried  (.nit  with  [181]  him  the  said  charterparty, 
and  communicated  it  to  the  said  Plaintifi's,  and  Alexander  Colvin  deceased,  as  soon  as 
he  arrived  in  Calcutta,  and  before  the  shipping  of  the  said  goods ;  and  the  said 
Plaintiffs,  and  Alexander  Colvin  deceased,  before  that  time  read  the  said  charterjiarty, 
and  received  a  copy  thereof,  and  that  for  the  freight  of  the  said  quantity  of  sugar  and 
indigo,  in  the  said  bill  of  lading  mentioned,  the  said  Plaintifi's,  and  Alexander  Colvin 
deceased,  drew  bills  upon  certain  other  persons,  payable  sixty  days  after  the  said 
ship  Benson's  arrival  in  London,  to  the  order  of  the  said  persons  using  the  firm  of 
Buckles,  Bagster,  and  l!u(;hanan,  which  Inlls  they  delivcreil  to  the  said  Samuel  ( tviatt, 
to  be  remitted  to  the  said  last-mentioned  person.s,  p\irsuiirit  to  the  stipulations  in  tlie 
said   charterparty,   and   the   said    bills    were  .so   remitted.      And    that   the  said  George 
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Ijetham  employed  the  said  Plaintiffs,  and  Alexander  Colvin  deceased,  as  his  agents 
at  Calcutta,  who  accordingly  acted  as  his  agents,  and  collected  and  paid  over  to  him 
the  freight  of  the  goods  carried  in  the  said  ship  in  the  said  voyage  from  London 
to  Calcutta,  and  procured  freight  for  him  on  the  said  voyage  from  Calcutta  to  London, 
and  they  had  a  commission  from  him  for  procuring  such  freight. 

That  the  said  ship  sailed  on  her  said  voyage  from  the  river  Hooghly  to  London, 
with  the  said  quantity  of  sugar  and  indigo  on  board ;  but  that  the  quantities  of  sugar 
and  indigo  never  were  delivered  to  the  said  Plaintiffs,  and  Alexander  Colvin  deceased, 
or  their  assigns,  pursuant  to  the  said  bill  of  lading  (although  no  act  of  God,  the  king's 
enemies,  fire,  or  any  other  dangers  or  accidents  of  the  seas,  rivers,  or  navigation,  of 
what  nature  or  [182]  kind  soever,  [irevented  the  same  from  being  so  delivered) ;  but 
on  the  contrary  thereof,  1651  bags  of  the  said  sugar,  and  12  chests  of  the  said  indigo, 
were  wholly  lost  to  the  said  Plaintiff's,  and  Alexander  Colvin  deceased,  and  the  residue 
of  the  said  sugar  and  indigo  greatly  lessened  in  value  ;  but  whether,  etc.  (concluding 
in  the  usual  form).  And  as  to  the  residue  of  the  premises  in  the  declaration  mentioned, 
the  jurors  were,  by  the  consent  of  the  said  Plaintiffs  and  Defendants,  by  the  .said 
Chief  Justice,  discharged  from  giving  any  verdict  thereupon. 

On  the  above  special  verdict,  the  Court  of  King's  I>ench  gave  judgment  *  for  the 
Plaintiffs,  in  Easter  term,  9  Geo.  4.  A  writ  of  error  was  afterwards  brought  by  the 
Defendants  in  the  court  of  Exchequer  Chamber,  where  the  following  special  errors 
were  assigned : — That  by  the  record  aforesaid,  and  the  facts  found  by  the  jurors 
aforesaid,  it  appeared  that  there  was  no  privity  whatsoever  between  the  said  Plaintiffs 
and  the  said  Defendants,  touching  the  said  goods  and  merchandizes  in  the  .said  first 
ijount  of  the  said  declaration  mentioned ;  and  that  there  was  no  promise  or  duty  on 
the  jiart  of  the  said  Defendants,  to  take  care  of  and  carry  and  cimvey  the  said  goods 
and  merchandizes,  in  manner  and  form  in  the  said  first  count  mentioned  ;  and  that 
there  was  no  consideration,  moving  to  the  said  Defendants  from  the  saiii  Plaintiffs,  to 
raise  an}'  such  promise  or  dutj' ;  and  that  the  said  George  lietham  was  the  charterer 
of  the  said  ship  or  vessel,  and  the  person  liable  to  the  said  Plaintiffs  for  the  said  goods 
and  merchandizes  ;  and  that  the  [183]  said  goods  and  merchandizes  were  delivered  by 
the  said  Plaintift's  to  the  said  George  Betham,  to  be  carried  and  conveyed  in  the  said 
ship  or  vessel  as  aforesaid,  and  not  to  the  said  Defendants ;  and  that  the  allegations 
of  the  said  first  count  of  the  said  declaration  were  not  proved  or  supported  by  the  facts 
found  by  the  jurors  aforesaid  in  their  said  verdict. 

The  Defendants  having  joined  in  error,  the  judgment  of  the  Court  of  King's 
Bench  was  rever.sed  f  liy  the  Court  of  Exchequer  Chamber,  in  Michaelmas  term. 

On  this  judgment  of  reversal,  the  I'laintifl's  brought  their  writ  of  error  in 
Parliament. 

For  the  Plaintiffs  in  error,  Mr.  Serjeant  Taddy. 

The  custom  of  merchants  raises  a  privity  of  contract  between  the  parties.  The 
owner  of  the  vessel  is  entitled  to  freight,  which  is  the  consideration  for  the  carriage 
of  goods.  It  does  not  follow,  because  the  Plaintiffs  could  maintain  an  action  against 
the  Defendants  in  error  for  the  loss  of  the  goods,  that  therefore  the  Defendants  may 
maintain  an  action  against  the  Plaintiffs  for  the  freight.  Koccus  1  says,  "  Contrahentes 
"  cum  magistro  navis  habenf  dectionem  agendi  vel  contra  magistrum  vel  contra 
"  dominuvi  7!avis,  in  solidnm  et  liolutione  nnius  liheraiur  alter."  Again,  "  Ddmimis 
"  autem  navis  nullam  hahet  actionem  contra  illos  qui  cum  magistro  contraxeriint  sed 
"  contra  maqistvum  per  ijisum  electum."  Persons  shijiping  goods  in  a  foreign  country 
are  often  ignorant  who  is  the  owner  of  a  shiii,  or  what  private  agreements  he  may  have 
made  as  to  [184]  freight.  When  the  ownership  is  ascertained,  the  shippers  ought  to 
have  the  remedy  against  the  owner.  The  owner  has  his  remedy  over  against  the 
master  or  agent  of  his  own  selection.  Duties  and  rights  are  not  always  commensurate 
and  convertible.  A  person  acting  as  a  partner  is  liable  to  all  persons  dealing  with  the 
partnership  ;  but  he  cannot  maintain  an  action  against  persons  so  dealing,  unless  he  is 
proved  to  be  a  partner :  Kell  v.  iSI"ainby.§ 

The  owners  are  liable  on  the  contract  of  the  master,  because  they  receive  the  freight 

*  Reported  8  Tiarn.  &  Cress.  166  ;  and  "2  Manning  &  Ryland,  47. 
t  7  r.iiig.  inO;    1  Cromiitnii  it  .lervis,  192  ;  and  i  Tyrwliitt,  55. 

•  De  Navihtcs  et  Naulo,  p.  27.  S  10  1!.  iV-  C.  20. 
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and  possess  the  vessel.*  To  divest  themselves  of  this  responsibility,  they  must  abamlon 
the  right  of  ownership.  So  it  is,  if  they  have  any  control  over  the  freight :  Boucher  r. 
Lawson.f 

In  this  case  the  freight  bills  were  first  delivered  to  the  agents  of  the  owners.  The 
freight  was  to  be  received  by  trustees,  but  it  was  for  the  benefit  of  the  Defendants. 
The  owners  had  a  special  security  for,  and  also  a  general  interest  in,  the  freight :  that 
is  enough  to  ground  the  liability.  The  private  arrangement  between  the  owners  and 
the  captain  as  to  the  freight,  could  not,  under  such  an  agreement,  exempt  the  owners 
from  legal  responsibility. 

According  to  the  law  of  England,  which  diH'er.s  in  that  respet't  from  the  general 
mercantile  law  of  Europe,  when  a  ship  is  chartered  for  a  voyage,  the  charterer  becomes 
pi'o  tempore  the  owner ;  but  in  this  ease,  according  to  the  contract,  the  owners  retained, 
in  fact,  the  benefit  of  the  ownership  during  the  voyage ;  for  they  stipulated  [185]  that 
100  tons  of  goods  should  be  carried  for  their  benefit,  and  held  a  control  over  the 
ship  and  freight,  continuing  throughout  the  voyage.  This  was  not  substantially  a 
demise  of  the  ship  for  the  voyage ;  and  if  so,  the  owner,  retaining  partly  his  privileges, 
remains  subject  to  the  responsibility  of  his  ownership.  An  owner  not  parting  with  the 
whole  possession  of  his  vessel  retains  his  lien  for  freight,  Christie  i:  Lewis,  J  even 
though  there  is  an  actual  demise  of  the  vessel. S  If  the  owner  is  for  the  time  of  the 
demise  wholly  divested  of  the  ownership,  having  no  agent  on  board  to  direct  the 
management  of  the  ship  or  to  receive  freight,  the  liability  may  be  transferred  by  tlie 
demise. 

For  the  Defendants  in  error,  -Mr.  J.  Campbell  and  Mr.  V.  Richards. 

The  Plaintitl's  in  this  case  had  notice  of  the  contract  between  the  master  and  the 
owners.  The  crew  were  appointed  by  them;  and  for  damage  to  the  ship  by  third 
parties  an  action  might  have  been  brought  in  their  name.  But  the  master  hired  the 
ship  for  the  voyage,  and  was  entitled  to  the  freight ;  he,  therefore,  was  liable  to  the 
shippers  of  goods,  and  not  the  owners.||  This,  in  substance,  is  an  action  upon  the 
contract.  The  form  of  action,  whether  in  tort  or  assumpsit,  on  a  promise  or  a  duty,  is 
immaterial ;  for  the  duty  arises  out  of  the  contract :  Marzetti  v.  Williams.lf  If  the 
Plaintiffs  liad  declared,  that  in  consideration  of  receiving  freight  the  Defendants  had 
undertaken  the  carriage  of  the  goods,  it  would  have  raised  the  question,  who  were 
the  contracting  par-[186]-ties.  The  authority  before  cited  shows  that  the  rights  and 
liabilities  of  the  parties  are  not  altered  by  the  form  uf  the  pleading,  where  the  action  is 
bottomed  in  contract. 

When  a  charter-party  is  made,  the  freighter  becomes  the  owner  for  the  time 
stipulated,  the  ship  being  given  to  him  for  a  term,  and  the  permanent  owner  is  relieved 
from  his  liability.  In  this  case  the  Plaintiffs  had  notice  of  the  contract,  and  their 
agreement  was  with  the  freighter.  They  made  no  contract,  express  or  implied,  with 
the  owner.  The  case  is  similar  to  a  lease  and  sub-lease.  In  Boucher  v.  Lawson 
[Ca.  t.  Hard.  85,  194],  the  declaration  alleged  the  duty  of  the  Defendant,  but  omitted 
to  state  properly  the  custom  of  the  realm :  it  was  therefore  defective.  Where  a 
charter-party  exists,  the  ownership  is  transferred.  Parish  v.  Crawforil  **  is  overruled  by 
James  v.  Jones  ft  and  Mackenzie  v.  Eowe.lJ:  The  pmtit  nr  loss  of  the  voyage  belonged 
to  Betham :  the  owners  had  a  lien  as  against  him  only  to  recover  the  freight. 

The  word  "  demise "  is  not  in  the  charter-party,  and  is  not  absolutely  necessary 
even  in  a  demise  of  lands.  An  agreement  that  another  shall  have  the  profits  for  a 
term  is  eipiivaleut  to  a  demise.  A  deviation  by  the  master,  with  the  knowledge  of 
the  owner,  is  barratry  against  a  person  who  has  hired  the  ship  for  a  time  :  Valleio  '•. 
Wheeler.SS  He  is  therefore  considered  the  owner  for  the  particular  voyage.  The 
agreement  was  to  pay  the  consideration  [187]  for  the  hire,  notwithstanding  the  loss 
of  the  ship.     For  this  reason  the  freight  bills  were  only  to  be  considered  as  securities. 

*  Boson  v.  Sandford,  3  Lev.  258,  2  Salk.  439.  f  Ca.  Temp.  Hardw.  85,  194. 

X  See  Abbot  on  Shipping,  5th  Ed.  p.  173  et  seq.  [2  Br.  &  B.  410]. 

g  2  Brod.  &  Bing.  410.  ||  Mackenzie  v.  Rowe,  2  Camp.  482. 

H  1  B.  &  Ad.  415. 

**  Stra.  1251;  but  more  fully  reported  in  Abbot  on  Sliip/jninj,  5th  Ed.  pj).  19,  20. 

tt  Cowper,  143.  jj.  3  Esp.  27;  and  more  fully,  Abbot  on  Shippiru/,  pp.  20,  21. 

§§  2  Campbell,  482. 
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If  they  exceeded  the  balance  due  fnr  the  hire,  the  freighter  was  entitled  to  the  surplus. 
The  agent  for  the  owner  had  no  power  to  atfect  the  contract  of  the  freighter,  nor  his 
right  under  it.  If  he  had  been  removed  from  the  command,  he  would  .still  have 
remained  freighter,  liable  to  pay  for  the  hire  of  the  vessel,  and  to  demand  freight  from 
the  shippers.  The  supposed  analogy  of  reputed  partnership  is  fallacious ;  for  if  the 
fact  is  known  to  both  parties,  the  right  of  action  is  reciprocal. 

In  reply. 

The  Defendants  might  maintain  an  action  for  the  freight  against  the  shiiipers, 
Dewell  i\  ^Nlaxon  ;  *  and  if  ncit,  still  they  would  be  liable  as  possessors  of  the  ship  : 
Saville  v.  Campion. f  The  receipt  and  control  over  the  bills  for  freight,  by  the  owner's 
agent,  is  a  proof  that  they  retained  po.ssession  of  the  ship  ami  the  freight ;  and  for 
that  reason  the  owners  are  liable  to  the  shippers.  If  the  facts  are  in  favour  of  the 
Plaintiffs,  the  form  of  the  pleadings  is  immaterial. 

The  case  was  argued  while  the  judges  were  attending  in  the  House.  It  stood  over 
till  the  11th  July,  when  the  judgment  was  moved. 

Lord  Tenterden.  This  case  was  argued  before  several  of  the  judges,  and  I  have 
had  an  opportunity  of  collecting  from  them  their  opinions.  It  did  not  appear  to  me 
to  be  necessary  to  put  to  them  any  formal  question,  the}'  being  all  of  opinion  that  the 
judgment  from  which  the  [188]  writ  of  error  is  brought  to  this  House,  namely,  the 
judgment  of  the  Court  of  Exchequer  Chamber,  should  be  affirmed.  The  judges  of 
the  Exchequer  Chamber  reversed  the  judgment  which  had  been  given  in  the  Court  of 
King's  liench.  At  that  time  I  was  in  the  situation  wliich  I  now  have  the  honour  to 
fill  in  that  court ;  and  among  the  learned  Judges  who  were  present  at  the  argument 
in  this  House,  was  one  of  the  learned  Judges,  who,  although  at  that  time  he  happened 
to  be  a  judge  of  the  Court  of  Exchequer,  I  mean  my  learned  brother  liaron  IJayley, 
was  a  judge  of  the  Court  of  King's  I!ench  at  the  time  when  this  case  was  decided  there, 
and  he,  upon  reflection,  changed  his  opinion,  and  was  one  of  the  judges  upon  whose 
unanimous  opinion  I  take  the  liberty  to  move  your  Lordships  to  affirm  the  judgment 
of  the  Court  of  Exchequer  Chamber.  Some  other  of  the  learned  Judges  who  were 
present  upon  the  argument  of  this  case  before  the  House,  had  not  been  members  of 
either  of  the  courts  at  the  time  when  the  case  was  argued  in  those  courts  respectively ; 
to  them  the  matter  was  new.  Having  stated  shortly  the  history  of  the  proceedings  in 
the  case,  I  will,  with  your  Lordships'  permission,  direct  your  attention  to  the  point  in 
dispute,  what  the  case  really  was,  and  upon  what  grounds  I  am  about  to  recommend 
that  the  judgment  of  the  court  below  should  lie  affirmed. 

It  was  the  case  of  an  action  brought  by  the  Plaintiii's  in  error  against  the 
Defendants,  as  the  owners  of  a  ship  called  the  Benson.  The  action  was  brought  upon  a 
bill  of  lading  of  goods  shipped  at  Calcutta,  for  which  a  person  of  the  name  of  Uetham, 
who  was  then  master  of  the  ship,  had  [189]  signed  the  bill  of  lading  for  the  delivery 
of  the  goods  in  London,  but  the  goods  were  not  delivered. 

Two  propositions  of  law  are  clear  as  applicable  to  a  case  like  the  present.  The  first 
is  the  common  case  of  goods  shipped  on  board  a  vessel  of  which  the  shipment  is  acknow- 
ledged by  a  bill  of  lading  signed  by  the  master,  that  if  the  goods  are  not  delivered,  the 
shipper  has  a  right  to  maintain  an  action  against  the  owner  of  the  ship.  The  other  pro- 
position, which  is  equally  clear,  is  this,  that  if  the  person  in  whom  the  absolute  property 
of  the  ship  is  vested  charters  that  ship  to  another  for  a  particular  voyage,  although  the 
absolute  owner  appoints  the  master  and  crew,  and  finds  provisions  and  every  thing  else, 
and  is  to  receive  from  the  charterer  of  the  ship  a  certain  sum  of  money  for  the  use  and 
hire  of  the  ship,  an  action  can  be  brought  only  against  the  person  to  whom  the  absolute 
owner  has  chartered  the  ship,  and  who  is  considered  the  owner  pro  tempore,  that  is, 
during  the  voyage  for  which  the  ship  is  chartered.  In  such  a  case,  an  action  cannot  be 
maintained  against  the  person  who  has  let  out  the  ship  on  charter,  namely,  the  absolute 
owner. 

Those  two  proiiositions  being  clear,  the  question  is,  whether  the  instrument  to  which 
I  am  about  to  direct  your  Lordships'  attention  is  to  be  considered  as  a  charter  of  the  ship 
to  Betham,  who  went  out  as  master,  or  whether  the  true  legal  effect  of  the  instrument  is 
only  this,  that  the  owners  of  the  ship,  the  Defendants,  consented  to  allow  Betham  to  go 
out  as  master  of  the  ship,  and  to  receive  from  him  a  certain  sum,  and  to  allow  him  to 

*  1  Tau.  391.  t  -2  B.  .V  A.  503. 
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take  all  the  profits.  A  contract  of  that  kind  certainly  can  be  made  between  the  owners 
of  the  [190]  ship  and  the  master,  but  it  would  be  open,  if  there  were  nothing  more  in 
the  case,  to  very  great  objection,  because  it  would  aflbrd  an  opportunity  to  the  owners  of 
the  vessel,  in  a  great  many  cases,  to  relieve  themselves  from  the  responsibility  which 
attaches  ujion  their  character  as  owners,  and  leave  the  shipper  of  the  goods  to  his  remedy 
against  the  master  alone,  who,  in  many  cases,  is  a  person  by  no  means  sufficient  to 
answer  the  demand  which  might  be  made  upon  him  in  ease  of  loss  or  injury  done. 

The  instrument  in  question  is  one  of  a  very  peculiar  character.  I  will  direct  your 
attention  to  such  parts  of  it  as  appear  to  be  material.  It  is  a  contract  made  between  the 
owners  of  the  ship,  the  persons  whom  I  have  mentioned,  and  Mr.  Betham,  and  it  begins 
by  alleging  that  the  owners  of  the  ship  agree  to  appoint,  and  do  by  this  instrument 
apiioint,  him  the  commander  of  the  ship,  subject  to  tlie  condition  therein  mentioned, 
which  is,  that  in  case  of  his  misconduct  in  the  character  of  master,  the  person  whom 
they  by  the  contract  stipulated  that  they  shall  have  a  right  to  send  out  to  represent  them, 
shall  have  the  power  of  dismissing  him  from  the  command. 

If  this  instrument  had  contained  nothing  more,  the  case  wouhl  have  fallen  within 
the  proposition  of  the  kind  which  I  have  first  mentioned  ;  but  it  goes  on  to  provide,  that 
"Sir.  Betham,  the  master,  shall  be  allowed  and  perjuitted  to  take  on  board  the  ship  all 
such  goods  as  he  may  think  proper,  and  proceed  therewith  to  Calcutta  in  the  East  Indies, 
there  to  unload  and  reload  the  ship,  and  to  return  then  to  the  port  of  London  ;  and  upon 
her  arrival  there,  and  final  discharge  [191]  of  her  cargo,  the  intended  voyage  and  service 
was  to  end.  The  owner  further  agrees,  that  the  ship  shall  lie,  liefore  her  departure,  fur- 
nished with  proper  water-casks  and  provisions,  and  every  thing  of  that  kind  ;  and  he 
agrees,  also,  to  provide  the  ship  with  coals  ami  wood  for  cooking  and  dressing  the  pas- 
sengers' provisions,  for  which  the  freighter  is  to  pay  the  owner.  The  person  who  is  in 
the  first  instance  called  the  master  of  the  ship,  is  in  the  clause  making  these  provisions 
called  the  freighter ;  the  term  freighter  applying  to  a  person  who  takes  the  ship  under 
a  charter.  The  owner  furtlier  agrees,  that  Betham  shall  pay  the  owner  freight  for  the 
use  or  hire  of  the  ship,  at  a  certain  rate  per  ton  there  specified  ;  and  it  is  agreed  that 
such  freight  shall  be  paid  until  the  ship's  return  into  the  port  of  London.  Then  he 
furtlier  agrees,  that  the  bills  that  may  be  drawn  in  Calcutta,  in  part  payment  of  hire  and 
freight  of  the  goods  which  may  be  laid  in  there,  .shall  be  sent  over  to  certain  persons  in 
this  kingdom,  who  are  to  be  trustees,  and  who  are  to  apply  the  proceeds  of  those  bills 
towarils  the  payment  to  the  owner  of  the  balance  of  freight  which  may  be  diie  to  him. 
And  the  ship  being  in  the  first  instance  intemled  to  go  from  London  to  Calcutta,  there 
is  another  provision,  that  the  freighter  shall  have  the  liberty  and  privilege  of  employing 
the  ship  in  the  East  Indies,  for  any  intermediate  voj'age  he  may  think  fit,  paying  a  cer- 
tain sum.  Then  comes  the  provision  to  which  I  have  already  adverted,  namely,  that  if 
he  misconducts  himself  as  master,  the  agent  for  the  owner,  who  is  on  board  the  ship, 
.shall  appoint  another  commander,  without  injury  to  the  rights  of  the  owner  upon  the 
charter.  The  facts  are  [192]  found  by  a  special  verdict,  taken  by  consent  upon  the  trial 
of  the  action  ;  and  the  charter-party  is  set  forth  in  the  venlict. 

Such  being  the  character  of  the  instrument,  the  special  verdict  also  sets  out  a  memo- 
randum of  an  agreement  which  was  made  between  the  owner  and  Mr.  Betham  :  it 
specifies  the  sum  which  he  was  to  receive  as  wages,  having  been  previously  appointed 
as  master.  The  special  verdict  then  proceeds  to  state  the  power  i.if  attorney  which  was 
given  to  a  person  who  went  as  agent  on  board  the  ship,  ujion  the  particulars  of  which  it 
does  not  appear  that  any  thing  turns ;  it  is  therefore  unnecessary  for  me  to  di'aw  atten- 
tion to  it.  Then  the  jury  found,  as  a  fact,  that  this  instrument  was  made  bona  fide;  by 
which  I  understand  them  to  mean  that  the  contract  was  really  such  as  it  purported  and 
professed  to  be  :  that  is,  that  it  was  a  letting  of  the  ship  to  the  master  for  the  voyage 
mentioned.  And  they  further  fouml,  that  the  person  who  went  out  as  agent  on  behalf 
of  the  owner  carried  with  him  the  charter-party,  and  communicated  it  to  the  Plaintiffs, 
who  were  the  shippers  of  the  goods.  As  soon  as  he  arrived  at  Calcutta,  he  communi- 
cated to  them  tlie  nature  of  the  charter-party  ;  anil  they  had  received  a  copy  of  it,  so 
that  they  knew  before  the  ship  arrived  the  state  as  to  ownership  in  which  the  ship  had 
come  out,  and  were  acquainted  with  the  contract  made  between  the  Defendants,  as 
owners  of  the  ship,  and  the  master. 

Upon  these  facts  the  Court  of  King's  Bench  was  of  opinion  that  this  instrument  was 
nothing  more  than  a  contract  between  the  owners  of  the  sliip  and  the  master  ;  the  owners 
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agreeing  on  their  part,  if  he  would  pay  a  certain  sum  to  the  owners,  [193]  that  he  slioulJ 
have  for  his  own  use  all  the  profits  over  and  above  that  sum  upon  the  freight  carried. 
When  the  case  came  before  the  Court  of  Exchequer  Chamber,  it  was  argued  more  at 
length,  and  more  elaborate  judgments  given,  than  in  the  Court  of  King's  Bench  ;  and 
that  Court  was  of  opinion,  that  this  instrument,  although  it  did  not  contain  in  terms  any 
words  by  which  the  owners  let  out  or  chartered  the  ship  to  Eetham,  still  it  was  in  legal 
effect  a  letting  of  the  ship  to  him  for  that  voyage  ;  and  that  he,  therefore,  was  in  the 
situation  of  the  person  in  the  case  supposed  in  the  second  proposition,  which  I  stated, 
namely,  that  he  was  to  all  intents  and  purposes  the  charterer  of  the  ship,  and,  conse- 
quently, that  any  contract  made  with  him  for  shipping  goods,  may  be  considered  as  a 
contract  made  with  him  as  the  owner  pro  tempore  of  the  ship,  and  could  not  be  considered 
as  a  contract  made  by  the  Plaintiffs  with  the  Defendants,  against  whom  the  action 
was  brought. 

In  this  opinion  of  the  Court  of  Exchequer  Chamber,  and  in  the  reasons  given  by 
that  Court  upon  the  subject,  all  the  judges  who  were  present  in  this  House  upon  the 
argument  concurred  ;  and  one  of  the  learned  persons,  who  was  a  judge  of  the  Court  of 
King's  Bench  at  the  time  when  this  case  was  before  it,  has  clianged  his  opinion,  and 
now  concurs  in  the  judgment  which  the  Court  of  Exchequer  Chamber  has  given  in  this 
case. 

For  myself,  I  should  say,  I  am  inclined  to  think  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  is  right ;  and  I  shall  have  no  hesitation  on  this  occasion,  and  I  hope 
I  shall  never  have  any  hesitation,  in  acknowledging  any  error  which  I  may  have  com- 
mitted in  the  seat  of  justice,  and  [194]  of  endeavouring,  as  far  as  I  can,  to  corret't  that 
error :  I  purpose,  therefore,  to  advise  your  Lordships  to  affirm  the  judgment  of  the 
Court  of  Exchequer  Chamber,  and,  in  effect,  to  reverse  the  judgment  which  I,  together 
with  the  other  judges  then  sitting  in  the  Court  of  King's  Bench,  have  given  in  this  case, 
thinking,  as  I  do,  that  upon  the  whole  that  is  the  sounder  judgment ;  and  knowing  that 
such  is  the  opinion  of  almost  every  judge  in  Westminster  Hall. 

Judgment  affirmed. 


[195]  ENGLAND. 

COURT    OF    CHANCERY. 

William  Rhodes, — Appellant ;    Eichard   Benvon   de   Deauvoir, — llcsjxmdent 

[1832]. 

[Mews'  Dig.  vii.  2G4.] 

11.  having  a  lease  of  lands  near  London,  adaptetl  for  building,  ami  improving  in 
value,  with  wliicli  advantages  he  was  well  acquainted  by  residence  on  the 
spot,  employed  T.,  the  confidential  solicitor  of  his  landlord,  to  apply  for  a 
new  lease. 

An  agreement  for  a  long  lease,  at  a  gross  undervalue,  and  upon  terms  very  disad- 
vantageous to  the  landlord,  was  obtained  by  the  co-operation  of  the  solicitor, 
at  the  time  when  the  landlord,  a  very  old  man,  was  confined  to  his  bed  by 
illness,  it  being  supposed  by  the  solicitor  that  he  was  dying. 

The  agreement,  which  contained  a  proviso  that  T.  should  be  employed  in  prejjar- 
ing  the  underleases  on  the  property,  was  signed  on  a  Saturday.  On  the 
following  day  (Sunday)  instructions  were  sent  by  the  sohcitor  to  a  convey- 
ancer to  prepare  the  lease  on  behalf  of  the  lessee,  and  many  of  the  covenants 
usual  in  such  leases  were  omitted.  The  lease  was  prepared  and  executed  on 
the  following  Wednesday,  the  landlord  not  being  duly  apprized  that  his 
solicitor  was  thus  acting  for  his  tenant. 

The  ])roviso  in  the  agreement  for  the  employment  of  the  solicitor  in  the  under- 
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leases  was  not  iiisertcil  in  the  lease.  15ut  by  aiTanf;eiiieiit  between  tlie 
tenant  and  the  solicitor  it  was  omitted  ;  and  as  a  substitution  to  secure 
this  advantage,  a  bond  for  £10,000  was  given  to  the  solicitor  by 
the  tenant,  who  also  gave  him  a  gratuity  of  £100  upon  the  settlement 
of  his  bill. 

The  landlord  died  some  months  after  signing  the  agreement  and  executing  the 
lease,  and  a  party  entitled  under  his  will  to  a  life  estate  in  the  premises,  with 
a  remainder  in  fee,  subject  to  intervening  contingent  uses,  accepted  rent  from 
the  tenant  for  some  time  after  the  death  of  the  devisor,  but  in  ignorance  of 
the  facts  as  to  the  procurement  of  the  lease.  Having  discovered  the  facts, 
he  tiled  a  bill  to  set  aside  the  lease,  on  the  ground  of  fraud  an<l  imposition  ; 
and  by  decree  in  Chancery  the  lease  was  set  aside,  as  unfairly  and  improperly 
obtauied. 

[196]  On  appeal,  this  decree  was  varied,  by  directing  issues  on  the  following  ques- 
tions : — First,  Was  the  lease  granted  by  Peter  Beauvoir  to  the  Defendant, 
William  Rhodes,  obtained  by  fraud  and  imposition  ?  Secondly,  Did  Peter 
Beauvoir  know,  when  he  executed  the  agreement  in  the  pleadings  mentioned, 
that  Thomas  Tebbutt  the  elder,  therein  named,  was  the  Defendant  William 
Rhodes's  solicitor,  and  acting  for  him  in  the  matter  of  the  said  agreement, 
or  of  the  lease,  in  the  pleadings  mentioned,  as  well  as  for  himself  the  saiil 
Peter  Beauvoir?  Thirdly,  Was  the  lease  bearing  date  the  17th  day  of 
•Tanuary,  1821,  in  the  pleadings  mentioned,  granted  at  an  undervalue? 
Fourthly,  Did  Peter  Beauvoir  intend  to  favour  the  Defendant,  William 
Rhodes,  in  respect  of  the  terms  on  which  the  lease  should  be  granted  ? 
Fifthly,  Was  the  lease  granted  at  an  undervalue,  supposing  Peter  Beauvoir 
intended  to  favour  the  Defendant,  William  Rhodes  ? 

In  the  year  1802,  the  Reverend  Peter  Beauvoir,  of  Downham  Hall  in  the  county  of 
Essex,  clerk,  being  seised  in  fee  of  an  estate  called  Balmes  Farm,  situate  in  the  parishes 
of  Hackney  and  Shoreditch  in  the  county  of  Middlesex,  consisting  of  a  capital  messuage 
or  mansion-house  and  150  acres  of  land,  by  indenture,  dated  the  29th  of  September, 
1802,  demised  the  same  to  the  Appellant,  his  executors,  administrators,  and  assigns,  for 
a  term  of  twenty-five  years,  from  the  date  of  the  deed,  at  tlie  rent  of  £545  per  annum  • 
reserving  the  power  of  resuming  possession  of  closes  of  the  premises,  for  the  purpose  of 
digging  the  earth,  and  to  convert  the  same  into  tiles  and  bricks,  or  to  build  thereon 
allowing  the  Appellant  £3  lis.  Od.  for  every  acre  out  of  the  rent  thereby  reserved.  And 
by  the  same  indenture  Mr.  Beauvoir  also  granted  to  the  Appellant,  his  executors,  etc., 
during  the  twenty-one  first  years  [197]  of  the  lease,  free  liberty  to  dig  for  the  burning 
and  making  of  bricks  fifteen  feet  from  the  surface. 

The  lease  also  contained  all  the  covenants  usually  inserted  for  the  protection  of  the 
landlord. 

On  the  20th  of  July,  1 803,  an  indorsement  was  made  upon  the  indenture  of  lease 
and  signed  by  the  Appellant,  whereby  the  Appellant  agreed  that  he  would  not,  durino- 
the  term,  dig  for  brick  earth  any  part  of  the  land  demised,  except  20  acres. 

In  the  year  1818,  the  Regent's  Canal  had  been  commenced  in  the  immediate  vicinity 
(if  the  premises,  and  was  then  about  to  be  cut  through  the  estate,  by  which  the  value 
(if  the  property  was  raised  for  agricultural  purposes,  and  liad  also  become  adapted  for 
building  upon,  and  was  capable  of  being  let  to  advantage  on  building  leases. 

In  March,  1818,  the  Appellant  applied  to  Mr.  Beauvoir  for  a  renewal  of  the  lease. 
Mr.  Beauvoir  returned  for  answer,  that  he  would,  next  spring,  desire  Mr.  Ashpitel  to 
survey  the  estate,  and  would  grant  a  lease  for  twenty -one  years  from  Michaelmas  1819, 
on  such  terms  as  might  be  thought  fair  and  equitable  between  landlord  and  tenant.' 

In  November,  1818,  the  Appellant  applied  by  letter  to  Mr.  Thomas  Tebbutt  the 
elder,  who  was  acting  as  solicitor  for  Mr.  Beauvoir,  stating  that  he  was  desirous  that 
Mr.  Tebbutt  .should  receive  instructions  to  prepare  the  draft  of  the  new  lease,  which 
Mr.  Beauvoir  had  proinised  to  grant. 

In  consequence  of  this  letter  Mr.  Ashpitel  was  directed  by  Mr.  Tebbutt  to  survey 
the  estate,  for  the  purpose  of  ascertaining  the  terms  upon  which  the  new  lease  should 
be  granted.  The  result  of  his  opinion  was,  in  December,  1818,  communicated  to  Mr. 
Beauvoir  in  the  following  letter  : — 
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[198]  "  Dear  Sir : — -Mr.  Tebbutt  having  informed  me  tliat  it  was  your  wish  I  should 
"  survey  the  Balmes  Farm,  with  the  view  to  granting  an  addition  to  Mr.  Rliodes's 
"  present  lease,  I  beg  to  say  I  have  done  so,  but  in  making  my  report,  I  feel  I  should 
"  ill  return  the  confidence  you  have  placed  in  me  on  several  occasions,  if  1  did  not  first 
"  advise  you  not  to  grant  any  extension  until  the  present  lease  is  expired  (tliat  is, 
"  presuming  you  have  not  already  promised  it).  The  present  lease  has  nine  years 
"  unexpired,  at  £545  per  annum,  but  as  the  farm  is  now  worth  at  least  £1000  per 
"  annum,  Mr.  Rliodes's  application  for  sixteen  years,  in  addition  to  the  present  nine 
"  (making  twenty-five  years),  at  little,  if  any,  additional  rent,  is  most  um'easonable. 
"  You  no  doubt  would  wish  to  give  Mr.  Rhodes  the  preference  as  an  old  tenant,  but 
"  I  see  no  reason  because  Mr.  Rhodes,  and  his  father  before  him,  have  enjoyed  your 
"  estate  for  many  years,  at  half  its  value,  and  have  made  a  princely  fortune  of  it,  that 
"  he  should  expect  to  secure  it  for  his  children  upon  like  terms  ;  of  course  I  consider 
"  what  I  write  as  in  confidence  between  ourselves :  I  should  not  wish  to  offend  Mr. 
"  Rhodes,  who  has  great  influence  in  our  parish,  and  might  do  me  an  injury  ;  at  any 
"  rate  I  tlunk  you  should  not  grant  more  than  twelve  years  in  addition  to  the  nine, 
"  so  as  to  make  twenty-one  years ;  it  is  not  customary  so  near  London,  where  the 
"  value  of  land  is  increasing  yearly,  to  grant  more  than  fourteen  years.  With  this 
"  view,  and  considering  the  farm  worth  £1000  per  annum,  I  calculate  as  follows  : 

"  If  the  rent  is  now  raised  to  £750  per  annum,  that  will  be  a  gain  of  £205  per 
"  annum  for  the  first  [199]  nine  years,  which  with  compound  interest  will  amount 
"  to  £2255. 

"  Then  there  will  be  a  loss  of  £250  per  annum  for  the  remaining  twelve  years, 
"  which  with  interest,  deducting  the  interest  of  the  £2255  gained  the  first  nine  years, 
"  will  amount  to  £2208. 

"  So  that  you  see  the  rent  should  be  raised  to  £750  per  annum,  as  an  equivalent 
"  for  adding  twelve  years  to  the  present  lease.  A  clause  should  be  in  the  lease  to 
"  enable  you  to  take  away  the  front  ground,  and  the  ground  on  the  baTiks  of  the  canal 
"  for  building.  I  have  often  wondered  you  do  not  let  the  land  for  building :  with 
"  proper  attention  I  am  sure  it  would  let  on  building  leases,  I  think  I  am  within 
"  compass,  for  £4000  per  annum  ;  the  front  gn)und  woulil  let  with  very  little  trouble. 
"  Mr.  Tebbutt  being  Mr.  Rliodes's  attorney  I  have  not  told  him  the  contents  of  this, 
"  not  that  I  think  he  has  your  interest  less  at  heart  on  that  account,  but  it  is  natural 
"  to  suppose  he  would  wish  to  oblige  Mr.  Rhodes. 

(Signed)         W.  H.  Ashpitel." 

At  the  time  of  writing  this  letter  Mr.  Ashpitel  was  ignorant  of  the  power  of 
resumption  reserved  in  the  old  lease  to  Mr.  Beauvoir. 

On  the  23d  of  December,  1818,  Mr.  Ashpitel  sent  to  Mr.  Rhodes  a  letter  as 
follows  : — 

"  Sir, — I  am  directed  by  Mr.  Beauvoir  to  inform  you  he  is  willing  to  grant  you  an 
"  extension  of  the  lease  of  the  Hoxton  Farm  upon  the  following  conditions ;  viz. 
"  Lease  to  be  for  twenty-one  years,  from  Michaelmas,  1819  ;  rent  £750  per  annum  net. 
"  The  o-round  in  front  of  the  [200]  turnpike-road,  not  exceeding  two  hundred  feet 
"  deep,  as  also  any  part  of  the  land  upon  the  banks  of  the  intended  canal,  to  be  given 
"  up  for  building  or  wharfs  on  six  months'  notice.  Tenant  t<i  pay  tithes,  but  to  have 
"  the  benefit  of  the  agreement  between  Mr.  Beauvoir  and  ;\Ir.  Tyssen,  relative  to  the 
"  great  tithes." 

The  Appellant  returned  no  answer  to  this  letter,  and  took  no  notice  of  the  com- 
munication; but  in  January,  1819,  he  addressed  the  following  letter  to  Mr.  Beauvoir: — 

"Hoxton,  27th  January,  1819. 
"  Rev.  Sir, — Since  I  had  the  pleasure  of  seeing  you,  I  thought  it  would  be  most 
"  pleasant  to  you  my  stating  in  writing  my  opinion  respecting  the  new  lease  ;  that  is, 
"  to  ask  of  you  the  favour  to  grant  mc  one  for  twenty-five  years,  from  29th  September 
"  next.  The  present  rent  being  £545  per  annum,  I  hope  you  will  make  no  increase  in 
"  that  for  nine  years,  being  the  term  the  old  expires ;  then  for  the  remainder  of  the 
"  twenty-five  years  there  will  be  sixteen  years,  at  such  rent  as  you  think  proper  for  me 
"  to  pay;  as  I  know  you  will  have  the  goodness  to  consider  a  tenancy  of  sixty  years, 
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"  and  upwards  of  £50,000  liavint;  boon  paid   for  rent-  iind   lirick-ciirtli   liy  my  fatlicr 
"  and  myself."  '  '      •' 

Mr.  Eeauvoir  returned  no  answer  to  this  letter ;  and  no  further  steps  were  taken 
on  either  side  until  the  latter  end  of  1820. 

About  the  time  of  making  the  above  valuation,  Mr.  jVshpitel  informed  Mr.  Tclilmtt 
the  elder  of  the  valuation  which  he  had  made,  when  Mr.  Tebbutt  observed,  he  thought 
that  part  of  the  valuation  which  referred  to  the  estate  as  for  build-[201]-ing  purposes 
was  too  high  ;  but  agreed  in  the  opinion  that  the  land  was  worth  £3000  per  annum 
for  those  purposes. 

^Ir.  Thomas  Tebbutt  the  elder  had  been  for  many  years  Mr.  lieauvoir's  solicitor, 
and  agent  for  his  property  in  and  near  London  ;  he  resided  near  Balmes  Farm,  and 
was  acquainted  with  the  nature  and  value  of  the  property.  At  the  time  of  these 
transactions  he  was  in  partnership  with  his  two  sons  Thomas  Tebbutt  the  younger  and 
John  Tebbutt,  and  the  firm  continued  to  be  employed  by  Mr.  Beauvoir  as  his 
solicitors. 

In  the  month  of  November,  1820,  John  Tebbutt  applied  to  Mr.  Ashpitel  to  join 
him  in  taking  part  of  the  premises  on  a  building  speculation  ;  stating  as  a  reason  for 
his  wish  to  embark  in  it,  that  it  would  give  him  considerable  business  in  his  profession 
of  a  solicitor,  by  reason  of  the  number  of  leases  and  assignments  which  he  should  have 
to  prepare.  Mr.  Ashpitel  accordingly  wrote,  in  November,  1820,  the  following  letter 
to  Mr.  Beauvoir  : — 

"  Rev.  Sir, — The  Regent's  Canal  through  your  estate  at  Hoxton  being  completed, 
"  I  think  part  of  the  ground  might  be  let  to  advantage  for  wharfs.  Mr.  Tebbutt, 
"  jiinior,  is  desirous  of  taking  part  or  the  whole  of  your  land  there,  on  a  building  lease, 
"  as  he  thinks  it  would  bring  him  a  good  deal  of  business  in  his  profession,  in  makin" 
"  leases,  etc. ;  and  he  has  proposed  to  me  to  join  him  in  the  undertaking,  as  surveyor. 
"  Having  eight  young  children,  of  course  it  is  my  duty  to  do  all  in  my  power  tn 
"  provide  for  them  ;  and,  therefore,  should  you  have  no  objection,  1  should  be  glad 
"  to  take  part  with  him  at  a  fair  reasonable  rent ;  I  can  get  good  security  for  my 
"  [202]  part,  and  Mr.  Tebbutt,  senior,  will  be  security  for  his  son,  so  that  the  rent 
"  may  be  regularly  paid  at  a  banker's.  Should  you  be  pleased  to  approve  of  thi.s,  I 
"  hope,  with  proper  exertions,  w«  shall  not  only  benefit  ourselves  and  families,  but 
"  greatly  increase  the  value  of  your  estate." 

To  this  letter  ^Ir.  Ashpitel  shortly  afterwards  received  the  following  reply  : — 

"Downham  Hall,  December  8th,  1820. 
"  Sir, — As  you  say  that  the  letting  of  some  of  my  lands,  at  Hoxton,  on  a  building 
"  lease,  will  not  only  be  of  benefit  to  yourself,  but  also  to  Mr.  Tebbutt,  junior,  an(l 
"  also  greatly  increase  the  value  of  my  estate,  I  cannot  have  any  objection  to  accedin" 
"  to  the  proposal  made  in  your  letter  of  the  30th  of  November  last. 

(Signed)         Peter  Beauvoir." 

In  consequence  of  Mr.  Beauvoir's  favourable  reception  of  their  offer,  various 
meetings  took  place  between  Mr.  John  Tebbutt  and  Mr.  Ashpitel,  for  the  purpose  of 
arranging  the  terms  of  the  proposal  which  they  sliould  make  to  Mr.  Beauvoir,  both 
as  to  the  quantity  and  situation  of  the  land,  and  as  to  the  amount  of  the  rent :  Mr. 
Ashpitel  would  have  taken  the  land,  or  a  fair  proportion  of  it,  at  the  rate  of  above 
£4000  per  annum  for  the  whole ;  and  he  made  out,  at  the  request  of  John  Tebbutt,  a 
valuation  in  writing,  which,  exclusive  of  the  house  upon  the  estate  and  of  a  piece  of 
land  adjoining  the  house,  and  another  piece  adjoining  the  Regent's  Canal  afterwards  let 
for  wharfs,  amounted  to  £3765  per  annum ;  and  the  parts  so  excluded  from  the 
valuation  were  considered  to  be  worth  £700  i)er  annum,  which  was  in  fact  below  the 
real  value. 

[203]  While  this  treaty  was  pending,  an  arrangement  was  made  between  Thomas 
Tebbutt  the  elder  and  the  Appellant,  by  which  a  new  lease  was  obtained  for  Mr. 
Rhodes. 

Before  the  16th  December,  1820,  the  Appellant  had  made  to  Mr.  Tebbutt  proposals 
for  taking  the  land  at  £1200  a  year,  an<l  Mr.  Tebbutt  had  advised  the  Appellant 
thereon. 
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On  the  16tli  December,  1820,  Mr.  Tebbnti  wrote  the  foUowiiio-  letter  to  the 
Appellant,  marked  "  private  "  on  the  back  : — 

"  Dear  Sir, — It  will  be  more  satisfactory  to  me,  and  I  think  more  proper,  if  you 
"  will  have  the  goodness  of  stating  your  intended  proposals  to  Mr.  Beauvoir,  and  send 
"  them  to  me  sealed  up,  directed  to  him,  with  any  letter  or  observations  to  him  thereon. 
"  I  would  have  you  increase  your  offer  in  a  small  degree  for  a  building  lease  for  the 
"  whole,  as  well  as  a  part,  and  to  make  the  increase  upon  the  whole  commence  at  an 
"  earlier  period;  it  is  also  proper  that  you  should  write  a  letter  to  me  enclosing  tlie 
"'  above,  requesting  me  to  go  down  to  Mr.  Beauvoir  there^vith  on  ycmr  behalf,  and 
"  to  state  how  far  I  am  to  treat  with  him,  if  necessary  *  beyond  your  proposals,  for  my 
"  guidance  and  justification." 

Another  interview  took  place  between  Mr.  Tebbutt  and  the  Appellant  on  the  20th 
December,  1820  ;  on  which  occasion  the  two  following  letters  were  delivered  by  the 
Appellant  to  Mr.  Tebbutt : — 

"  Hoxton,  19th  December,  1820. 

"  Sir, — You  having  informed  me  Mr.  Beauvoir  acquainted  you  he  was  desirous  of 
"  improving  his  [204]  rental  from  this  farm  by  letting  it  to  build  upon,  I  shall  esteem 
"  it  a  favour  your  seeing  him  on  the  business,  as  my  present  lease  has  only  seven  years 
"  to  come  ;  it  is  quite  necessar}^  for  me  to  know  what  I  am  to  expect,  as  it  must  take 
"  me  two  or  three  years  to  look  out  for  another  home,  should  I  be  compelled  to  leave 
"  this  farm  I  have  so  many  years  held  under  Mr.  Beauvoir,  and  my  father  before  me ; 
"  and  I  do  confess,  that  having  been  born  here  and  known  no  other  home,  my  father 
"  having  met  with  more  success  than  is  the  lot  of  most  men,  myself  having  also  been 
"  blessed  with  success,  you  must  expect  I  am  attached  to  the  old  spot,  and  I  could  not 
"  fancy  another  home  ;  and,  indeed,  sooner  than  be  turned  out,  I  would  pay  more  tlian 
"  the  estate  was  worth  to  another  person.  I  am  sure  Mr.  Beauvoir  will  easily  perceive 
"  that  there  must  be  every  allowance  made  for  my  anxiety  on  this  subject ;  and  I  trust 
"  he  will  put  such  terms  upon  his  projierty  that  will  enable  me  to  believe  he  has  my 
"  welfare  and  comfort  in  view,  together  with  his  own  interest.  I  beg  you  will  present 
"  my  best  respects  to  my  landlord,  sincerely  wishing  he  may  continue  in  good  health, 
"  and  hoping  that  I  may  have  the  pleasure  of  being  his  tenant  for  many  years  to  come. 

"  William  Rhodes. 

"  To  Thomas  Tebbutt,  Esq." 

"Hoxton,  19th  December,  1820. 

"  Rev.  Sir, — Being  informed  you  have  expressed  a  desire  to  let  your  estate  here  on 
"  a  building  lease,  I  beg  leave  to  propose  the  following  terms  for  taking  your  lands 
"  upon  a  nine.ty-[205]-nine  years'  lease : — The  present  rent  £545  to  continue  until 
"  Christmas,  1822;  to  pay  for  the  next  five  years  £750  per  annum;  and  for  the 
"  remainder  £1200  per  annum  ;  or  if  you  think  proper  only  to  let  the  land  along  the 
"  road  side,  one  hundred  and  fifty  feet  in  depth,  that  will  contain  upwards  of  fifteen 
"  acres,  and  to  pay  you  at  the  rate  of  £20  per  acre,  with  having  a  customary  allowance 
"  of  ground  rent  before  it  commences. 

"William  Rhodes. 

"  To  the  Rev.  Peter  Beauvoir." 

The  two  last  letters  were  on  the  21st  of  December,  1820,  forwarded  by  Th(imas 
Tebbutt  the  elder,  enclosed  in  the  following  letter  written  by  himself  to  ]Mr.  Beauvoir  : — 

"  Rev.  Sir, — Having  heard  that  an  application  had  been  made  to  you  to  take  ]\lr. 
"  Rhodes's  land  on  a  building  lease,  I  thought  it  my  duty  to  inform  him  of  it,  in  order 
"  that  he  might  come  forward,  and,  if  possible,  prevent  it  by  making  you  a  liberal  offer 
"  for  the  same  ;  in  consequence  of  which  he  has  sent  me  the  enclosed  letter  and 
■'  proposal,  which  I  send  for  your  perusal.  I  do  not  think  he  ofi'ers  quite  enough  ;  but 
"  as  he  states  he  will  give  as  much  for  the  land  or  more  than  any  other  person,  I  hope 
"  you  will  give  him  the  preference  on  account  of  his  having  been  so  many  years  your 
"  tenant." 

*  These  words  are  underlined  in  the  original  letter. 
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Mr.  Beauvoir  returned  no  answer  to  either  of  these  letters,  being  at  that  time  too 
unwell  to  attend  to  business  ;  and  it  was  therefore,  after  a  short  delay,  agreed  brt weon 
the  Appellant  and  iMr.  Tebbutt,  that  the  latter  should  go  down  liiiiiself  U>  [206] 
Downham  Hall,  the  place  of  Mr.  IJeauvoir's  residence,  and  see  Mr.  Beauvoir  upon  the 
subject,  and  emleavour  to  prevail  upon  him  to  grant  a  lease  to  Mr.  Rhodes;  He 
accordingly  went  thither  on  Saturday  the  13th  January,  1821,  and  had  an  interview 
with  Mr.  Beauvoir  :  upon  this  occasion  the  following  memorandum,  in  the  handwriting 
of  Mr.  Tebbutt,  was  signed  by  Mr.  Beauvoir  : — 

"  Mr.  Tebbutt  has  my  leave  to  prepare  a  fresh  lease  from  me  to  Mr.  William  Rhodes 
"  of  the  farm  he  now  holds  of  me,  called  Balmes  Farm,  at  Hoxton,  Middlesex,  upon 
"  the  following  conditions  : — To  surrender  up  his  present  lease  to  be  cancelled  ;  to  take 
"  a  new  lease  from  Lady-day  next  for  ninety -nine  years,  at  a  rent  of  £5.50  a  year  for 
"  the  first  year  of  the  said  term ;  at  £600  a  year  for  the  second  year  ;  at  £700  a  year 
'•  for  the  third  year  ;  at  £800  a  year  for  the  fourth  year;  at  £900  a  year  for  the  fifth 
"  year  of  the  said  term;  £1000  a  year  for  the  sixth  year;  and  at  £1300  a  year  for  the 
"  remainder  of  the  said  term,  clear  of  all  taxes  ;  Mr.  Rhodes  to  pay  all  expenses  of  said 
"  lease  ;  and  that  all  underleases  of  said  farm  to  be  granted  shall  be  done  by  Mr. 
"  Tebbutt,  his  executors  or  administrators,  at  the  expence  of  Mr.  Rhodes,  and  the  lease 
"  to  be  forfeited  if  he  employs  any  other  person  without  my  consent ;  and  if  Mr. 
"  Rhodes  will  not  take  a  lease  upon  the  aforesaid  terms,  Mr.  Tebbutt  may  agree  to  my 
"  granting  such  lease  at  that  or  a  greater  rent  to  whom  he  pleases ;  or  Mr.  Rhodes  may 
"  have  the  front  ground  at  £25  per  acre,  three  hundred  feet  deep,  subject  to  the 
"  aforesaid  conditions. — Dated  this  13th  day  of  January,  1821. 

"  Peter  Beauvoir." 

[207]  On  Sunday  the  14th  of  January,  1821,  Mr.  Tebbutt  had  an  interview  with 
the  Appellant,  and  received  instructions  for  the  preparation  of  the  lease,  and  then,  or 
on  the  following  day,  the  Appellant  signed  at  the  foot  of  the  agreement  his  acceptance 
of  the  terms  containeil  in  it. 

j\Ir.  Tebbutt,  throughout  these  transactions,  acted  as  the  solicitor  of  the  Appellant.* 

[208]  On  the  15th  of  January,  1821,  Mr.  Tebbutt  sent  the  following  letter  to  the 
Respondent : — 

"  Sir, — Mr.  Beauvoir  having  sent  for  me  upon  business,  I  went  to  him  on  Saturday 
"  last  (the  13th  of  January),  and  am  sorry  to  inform  you  I  found  him  so  very  ill  that  I 
"  do  not  think  he  will  live  many  days.  As  I  succeeded  Mr.  AVall  in  the  stewardship 
"  of  Hackney  manor,  and  solicitor  for  the  Tyssen  estates,  which  I  now  hold  through  the 
"  [209]  kindness  of  Mr.  Beauvoir,  whose  friendship  and  goodne.ss  I  have  experienced 
"  ever  since,  and  as  I  know  your  father  well,  and  have  been  Mr.  Beauvoir's  solicitor  so 
"  many  years,  I  think  it  my  duty  to  apprise  you  of  his  situation,  and  I  beg  your 
"  directions  how  I  am  to  act,  humbly  hoping  that  in  the  event  of  your  succeeding  to 
"  his  estates,  you  will  have  the  goodjiess  of  continuing  me  solicitor." 

Mr.  Tebbutt  on  the  same  day  called  on  Mrs.  Benyon,  the  mother  of  the  Respondent, 
for  the  purpose  of  informing  her  of  the  state  of  Mr.  Beauvoir's  health ;  and  he  then 
told  her  that  Mr.  Beauvoir  was  in  a  very  bad  state  of  health,  and  could  live  [210]  but 
a  short  time,  and  he  thought  it  his  duty  to  communicate  the  same  to  her :  he  made  no 
mention  however  to  her  of  the  transaction  then  pending  relative  to  the  lease. 

On  the  same  15th  of  January,  1821  (being  Monday),  instructions  were  given  to  a 
conveyancer  for  the  immediate  preparation  of  a  lease,  and  extra  fees  were  charged  by 
Mr.  Tebbutt  to  the  Appellant,  as  having  been  paid  to  counsel  for  expedition.  The  draft 
lease  was  prepared  and  settled  by  coun.sel  on  the  same  15th  of  January;  and  on  the 
morning  of  the  day  following,  the  16th  of  January,  Mr.  Tebbutt  took  the  draft  lease  to 
the  Appellant,  and  settled  the  same  with  him.  On  the  same  16th  of  January,  the  draft 
lease  was  again  revised  by  counsel,  and  on  that  day  it  was  also  engrossed. 

The  fees  to  counsel  to  settle  the  draft  lease  were  charged  to  the  Appellant :  no 
charge  was  made  in  JNIr.  Beauvoir's  account ;  and  it  appears  that  counsel  was  instructed 
to  settle  the  draft  lease  on  behalf  of  the  Appellant.  There  was  no  evidence  to  shew 
that  he  was  instructed  to  settle  it  on  behalf  of  Mr.  Beauvoir  also,  nor  was  the  draft 
submitted  to  any  other  professional  person  on  Mr.  Beauvoir's  behalf. 


*  See  note,  p.  597. 
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On  tlie  17tli  of  January  tlie  engrossment  of  the  lease  was  taken  down  by  Thomas 
Tebbutt  the  younger  to  Downham  Hall,  together  with  a  letter  from  his  father  to  Mr. 
Beauvoir,  from  which  the  following  extract  is  made : — 

"  Yourself  to  Rhodes. 
"  Rev.  Sir, — I  send  you  herewith  the  draft  of  this  lease  for  your  perusal,  which  is 
"  made  conformable  to  the  instructions  I  took  from  you  on  Saturday  last ;  and  if  you 
"  have  leisure  to  peruse  [211]  the  same,  and  you  approve  thereof,  my  eldest  son  has 
"  got  the  engrossment  with  him  for  you  to  sign,  so  that  you  need  not  be  troubled  further 
"  on  this  business,  etc.  Thomas  Tebbutt." 

The  lease  was  then  executed  by  Mr.  Beauvoir.  No  plan  of  the  estate  was  drawn 
upon  or  annexed  to  the  lease,  nor  an)^  counterpart  of  it  then  executed  by  the  Appellant. 

By  this  lease,  which  is  an  indenture  made  between  Peter  Beauvoir  of  the  one  part, 
and  the  Appellant  of  the  other  part,  it  was  witnessed  : — "  That  for  and  in  consideration 
"  of  the  rents,  covenants,  and  agreements  thereinafter  reserved  and  contained  on  the 
"  part  of  the  said  WilUam  Rhodes,  his  executors,  administrators,  and  assigns,  to  be 
"  paid  and  performed,  he  tlie  said  Peter  Beauvoir  did  grant,  demise,  and  lease  unto  the 
"  said  William  Rhodes,  his  executors,  administrators,  and  assigns,  all  that  messuage  or 
"  dwelling-house,  with  the  large  yard  thereunto  adjoining,  situate,  lying,  and  being  in 
"  the  parish  of  Saint  John,  at  Hackney,  in  the  county  of  Middlesex,  now  in  the  tenure 
"  or  occupation  of  the  said  William  Rhodes,  his  assigns  or  undertenants ;  and  also  all 
"  those  several  pieces  or  parcels  of  land  or  ground  also  in  the  tenure  or  occupation  of 
"  the  said  William  Rhodes,  his  undertenants  or  assigns,  situate  and  being  at  the  parish 
"  of  Saint  John,  at  Hackney  aforesaid,  and  containing  by  estimation  one  hundred  and 
"  forty-one  acres  or  thereabouts  ;  wbich  said  messuage  or  dwelling-house,  and  pieces  or 
"  parcels  of  ground,  were  part  of  a  farm  commonly  called  or  known  by  [212]  the  name 
"  of  Balmes  Farm ;  and  also  all  those  other  pieces  or  parcels  of  ground  situate  near  and 
"  adjoining  to  the    aforesaid  pieces  or  parcels  of  ground,  and  being  in  the  parish  of 
"  Saint  Leonard,  Shoreditch,  in  the  county  of  ^Middlesex,  also  in  the  tenure  or  oceupa- 
"  tion  of  the  said  William  Rhodes,  his  undertenants  or  assigns,  containing  by  estimation 
"  eight  acres  or  thereabouts ;  and  which  said  messuage,  pieces  or    parcels  of    ground 
"  therein  before  described,   were  or  were  intended  to  be  more  particularly  delineated 
"  and  described  in  the  plan  or  ground  plot  drawn  or  intended  to  be  drawn  on  the  back 
"  of  the  .second  skin  of  the  said  indenture  ;  and  all  and  singular    the   mes.suages  or 
"  tenements,  erections  and  buildings,  erected  and  built,  and  all  and  every  the  messuages 
"  or  tenements,  erections  and  buildings,  which  should  at  any  time  or  times  thereafter 
"  during  the  continuance  of  that  ilemise  be  erected  and  built  on  the  said   pieces  or 
"  parcels  of  ground  thereby  demised  or  intended  so  to  be,  or  any  part  thereof,  with  full 
"  power  and  liberty  to  erect  any  messuages  or  tenements,  erections  or  buildings,  on  the 
"  said  pieces  or  parcels  of  land  and  premises  therein-before  demised  or  expressed  and 
"  intended  so  to  be,  or  any  of  them,  or  any  part  thereof,  except  such  right  of  way  and 
'■  right  of  entry  as  therein  mentioned  ;  to  hold  the  same  free  from  the  land-tax,  which 
"  had  been  redeemed,  unto  the  said  William  Rhodes,  his  executors,  administrators,  and 
"  assigns,  for  the  term  of  ninety-nine  years  and  one  quarter  of  another  year,  to  be  com- 
"  puted  from  the  2.5th  of  December,  1820,  at  the  following  rents  ;  viz.  For  the  first 
"  quarter  of  a  [213]  year  £136   5s.  ;  for  the  first  year  then  next  following  £550  ;  for 
"  the  next  or  second  vear  of  the  said  term  £600  ;  for  the  next  or  the  third  vear  £700  ; 
"  for  the  fourth  year  £800  ;  for  tlie  fifth  year  £900;  for  the  sixth  year  £1000  ;  and 
"  for  each  subsequent  year  £1300,  payable  quarterly.     And  the  said  Peter  Beauvoir 
"  thereby  covenanted  that  for  the  purpose  of  encouraging  building  on  the  said  land 
"  and  premises  therein-before  demised  or  expressed  and  intended  so  to  be,  he  the  said 
"  Peter  Bea\ivoir,  his  heirs  and  assigns,  should  and  would  when  and  so  often  as  the 
"  said  William  Rhodes,  his  executors,  administrators,  or  assigns,  should  grant  or  agree 
"  to  grant  any  underlease  or  underleases  of  any  piece  or  parcel  or  pieces  or  parcels  of 
"  ground  for  the  purpose  of  building  thereon,  or  of  any  messuage  or  tenement,  messuages 
"  or  tenements,  erected  on  the  said  premises,  or  any  part  thereof,  for  all  or  any  part  of 
"  said  term  of  ninety -nine  years  and  one  quarter  of  another  year  thereby  granted,  agree 
"  to  apportion  the  rents  therein-before  reserved,  so  as  not  to  demand  or  receive  a  greater 
"  part  of  the  same  rents  from  and  out  of  the  ground  to  be  comprised  in  every  such 
"  underlease  respectively,  and  the  messuage  or  tenement,  messuages  or  tenements,  to  be 
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"  erected  thereon,  or  from  ami  out  of  thu  messuage  or  messuages  to  be  com|)rised  in 
"  such  lease  respectively,  as  the  case  might  ))e,  than  such  part  of  the  said  rents  as  in 
"  the  judgment  of  the  solicitor,  agent,  steward,  or  surveyor  of  the  said  Tcler  Pioauvoir, 
"  his  heirs  or  assigns,  should  be  a  fair  and  proportionate  part  thereof,  cdinparing  the 
"  value  of  the  ground  comprised  in  such  underleases  respectively  with  [214]  the  value 
"  of  the  rest  of  the  said  demised  premises  ;  and  should  and  would  in  every  such  case, 
•'  at  the  request  in  writing  and  at  the  proper  costs  and  charges  nf  him  the  said  William 
■'  Rhodes,  his  executors,  administrators,  and  assigns,  make,  do,  and  execute,  or  join  or 
"  concur  in  making,  doing,  and  executing,  all  and  every  such  acts,  deeds,  matters,  and 
■'  things  respectively,  as  should  be  requisite  and  necessary  for  effectuating  such  appor- 
"  tionment  or  apportionments  respectively  as  aforesaid." 

No  schedule  of  fixtures  was  annexed  to  this  lease.     • 

The  Appellant  some  time  afterwards  addressed  the  following  letter  to  Mr.  Beauvoir : 

"Hoxton,  8th  March,  1821. 
"  Rev.  Sir, — I  have  frequently  taken  the  liberty  of  troubling  you  respecting  the 
"  renewal  of  the  lease  I  had  the  honour  to  hold  under  you  as  tenant ;  I  now  have 
"  considerable  pleasure  in  oflering  you  my  best  thanks  for  your  kindness  in  meeting 
"  my  wishes,  and  granting  me  a  new  building  lease  of  your  property  here,  in  preference 
"  to  other  applications  that  were  made  to  you,  and  by  strangers,  and  upon  terms  far 
"  less  than  you  had  been  ofi'ered  by  them ;  and  I  am  sure,  when  you  consented  to  my 
"  having  this  lease,  it  was  your  opinion  and  intention  that  it  should  eventually 
"  prove  a  beneficial  lease  to  me.  I  am  extremely  thankful  to  you  for  your  kind 
"  intentions  now,  and  upon  all  former  occasions  ;  and  if  it  should  please  God  to  spare 
"  my  life  for  some  years  to  come,  and  the  country  should  recover  from  its  present  state 
"  of  depression,  I  shall  be  enabled  considerably  to  improve  your  estate,  and  it  may 
"  [215]  turn  out  at  some  distant  period  of  advantage  to  my  children  ;  which,  if  it ' 
"  should,  it  shall  be  my  endeavour  through  life  to  have  appropriated  to  the  best 
"  purposes  of  religion  and  virtue  in  my  family." 

The  clause  in  the  agreement  which  related  to  the  preparation  of  underleases  was 
carried  into  effect  by  means  of  a  bond  executed  by  the  Appellant,  and  bearing  date 
the  17th  of  January,  1821  ;  whereby  he  bound  himself,  his  heirs,  executors,  and 
administrators,  in  the  sum  of  £10,000  to  the  said  Thomas  Tebbutt  the  elder,  Thomas 
Tebbutt  the  younger,  and  John  Tebbutt,  with  a  condition  thereunder  written  ;  whereby, 
after  reciting  the  lease  of  the  same  date,  and  that  previously  to  granting  the  said  lease 
the  said  Peter  Beauvoir  had  agreed  to  grant  a  similar  lease  of  the  same  premises  to  the 
above-named  John  Tebbutt,  which  the  said  John  Tebbutt  was  desirous  of  taking  for 
the  purpose  of  preparing  the  leases  and  transacting  the  necessary  business  of  a  solicitor 
therein  :  and  in  order  to  induce  him  to  relinquish  the  said  agreement,  the  said  William 
Rhodes  had  agreed  to  secure  to  him  the  said  John  Tebbutt,  and  the  said  Thomas 
Tebbutt  the  elder,  and  the  said  Thomas  Tebbutt  the  younger,  his  co-partners,  the 
business  of  a  solicitor  in  and  about  the  preparing  and  making  all  assignments  and 
underleases  and  derivative  leases  of  the  premises  comprised  in  the  said  indenture  of 
lease,  or  any  part  thereof,  and  all  assignments  of  the  premises  comprised  in  such 
underleases  and  derivative  leases,  and  any  of  them,  and  every  part  thereof,  for  their 
proper  use  and  benefit,  in  manner  thereinafter  mentioned  :  the  condition  of  such  bond 
was  declared  to  be, — That  if  the  said  William  Rhodes,  [216]  his  executors  and 
administrators,  should  from  time  to  time,  and  at  all  times,  so  long  as  the  said  Thomas 
Tebbutt  the  ehler,  Thomas  Tebbutt  the  younger,  and  John  Tebbutt,  or  any  or  either  of 
them,  or  any  person  or  persons  of  their  family,  should  continue  to  carry  on  the  business 
of  an  attorney  and  solicitor,  then  carried  on  by  and  under  the  firm  of  Tebbutt  and  Sons, 
when  any  assignment  or  assignments  of  the  said  premises  comprised  in  the  said 
indenture  of  lease,  or  any  of  them,  or  any  part  thereof,  should  be  agreed  upon  ;  or  any 
underlease  or  underleases,  or  further  derivative  lease  or  leases  of  the  same  premises,  or 
any  of  them,  or  any  part  thereof,  should  be  agreed  to  be  granted ;  or  when  any 
assignment  or  assignments  of  the  premises  comprised  in  such  underleases  or  derivative 
leases,  or  any  of  them,  or  any  part  thereof,  should  be  agreed  upon,  employ,  or  cause 
and  procure  the  said  Thomas  Tebbutt  the  elder,  and  Thomas  Tebbutt  the  younger,  and 
John  Tebbutt,  or  such  one  of  them,  or  such  other  person  or  persons  of  their  family  as 
should  then  carry  on  business  as  aforesaid,  to  be  employed  in  drawing,  preparing,  and 
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engrossing  such  assignments,  underleases,  derivative  leases,  and  assignments,  and  doing 
all  business  relative  thereto,  then,  and  in  such  case,  the  above  written  liond  or 
obligation  to  be  void,  otherwise  to  remain  in  full  force  anrl  virtue. 

The  bond  underwent  alterations  before  it  attained  the  aliove  form,  and  the 
considerati(jn  on  which  it  was  grounded  was  ditTerently  represented  at  difterent  times. 
In  the  draft,*  as  first  made,  the  two  younger  Tebbutts  were  the  sole  obligees,  and  the 
condition  recited  an  agreement  by  Mr.  l;eau-[217]-voir  to  grant  them  a  lease  of  the 
land  in  question,  and  that  their  rolinquisliment  of  such  agreement  was  the  consideration 
for  the  bond.  A  further  statement  had  been  originally  introduced,  representing  Mr. 
Beauvoir  as  stipulating  for  the  preparation  of  the  underleases  by  the  Tebbutts  as  his 
solicitors,  as  a  security  to  himself  and  his  successors,  and  consenting  to  the  omission  of 
such  a  proviso  in  the  lease,  upon  having  the  bond  executed  in  lieu  of  it,  but  this 
statement  was  struck  out.  The  name  of  Thomas  Tebbutt  the  elder  appeared  to  have 
been  introduced,  both  into  the  bond  as  an  obligee  and  into  the  recitals  as  one  of  Mr. 
lieauvoir's  intended  lessees ;  and  the  names  both  of  Thomas  Tebbutt  the  elder  and  of 
Thomas  Tebbutt  the  younger,  as  such  intended  lessees,  were  struck  out  of  the  recitals, 
:ind  the  agreement  for  a  lease  was  ultimately  stated  to  have  been  made  with  John 
Tebbutt  alone  ;  and  in  this  form  the  bond  was  finally  settled.  It  appeared,!  that,  in 
fact,  no  agreement  was  ever  made  by  Mr.  Beauvoir  for  granting  a  lease  to  him,  either 
separately  or  jointly  with  his  father  and  brother,  or  either  of  them,  but  that  he,  John 
Tebbutt,  was  induced  so  to  state  the  fact  for  the  purpose  of  giving  greater  validity  to 
the  bond. 

It  did  not  appear  in  evidence  that  this  bond  was  ever  known  to  Mr.  Beauvoir,  or 
the  eifect  upon  his  interest  communicated  to  him  :  no  charges  for  preparing  or  settling 
this  bond  were  introduced  into  the  bill  to  Mr.  Beauvoir  either  by  Thomas  Tebbutt  or 
his  sons. 

One  hundred  guineas  was  given  by  the  jVppellant  to  Mr.  Tebbutt,  senior,  above  his 
charges  for  pro-[218]-curing  the  agreement.  Messrs.  Tebbutt,  junior,  also  made  extra 
charges  on  the  Appellant,  amounting  to  £120,  for  making  the  lease  and  bond,  and  a 
surrender  of  the  old  lease.  1 

In  the  September  following  the  granting  of  the  lease  Mr.  Beauvoir  died,  leaving 
the  Respondent  his  heir  at  law,  and  having  by  his  will,  dated  the  27th  July,  1800, 
devised  the  premises  in  question,  as  well  as  all  other  his  real  estate,  to  Edward  Benyon, 
therein  described  (who  died  in  the  testator's  lifetime  without  issue),  for  life ;  with 
remainders  (after  divers  limitations,  which  failed),  to  the  Respondent  for  life  ;  with 
remainder,  etc.  in  trust  to  preserve  contingent  remainders,  and  subject  thereto  in  trust 
for  the  Respondent ;  with  remainder  to  the  first  and  other  sons  of  the  Respondent, 
successively  in  tail  male ;  with  remainder  to  the  right  heirs  of  the  testator.  And  by 
his  will  the  testator  empowered  his  several  devisees,  when  or  as  they  should  wmie  into 
possession  of  his  real  estate,  to  grant  leases  thereof  for  any  term  not  exceeding  twenty- 
one  years,  under  the  restrictiims  thereiii  contained;  and  also  to  grant  building  leases 
of  the  premises  in  question  in  the  suit;  and  he  appointed  the  Respcmilent  and  Martin 
Whish  executors  of  his  will. 

Mr.  Beauvoir  afterwards  during  his  life  made  twd  codicils  to  his  will,  but  they  did 
not  alter  or  revoke  it  in  any  point  material  to  the  present  question  ;  and  the  will  and 
codicils  were,  after  his  death,  proved  by  the  Respondent  and  ^Martin  Whish  in  the 
Prerogative  Court  of  Canterbury. 

The  Respondent  having  no  son,  and  being  the  heir  of  the  testatm",  became  entitled 
to  all  Mr.  [219]  Beauvoir's  real  estates  for  life  with  remainder  to  himself  in  fee, 
subject  only  to  the  trustees'  intermediate  estate  for  preserving  the  contingent  remainders 
to  the  male  issue  of  the  Respondent,  and  to  the  possibility  of  such  contingent  remainders 
arising. 

At  the  time  when  the  property  devolved  upon  the  Respondent  he  was  ignorant  of 
the  circumstances  under  which  the  lease  had  been  obtained,  and  for  the  first  twelve 
months  after  Mr.  Beauvoir's  death  he  accepted  rent  from  the  Appellant,  and  treated 

*  The  rough  draft  was  proved  in  the  cause. 

t  By  an  affidavit  of  John  Tebbutt,  filed  in  the  cause,  pout,  p.  252. 
X  These  facts  appeared  by  extracts  from  the  day  book  of  Messrs.  Thomas  Tebbutt 
the  younger  and  John  Tebbutt. 
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him  as  lii.s  tenant ;  but  in  the  beginning  of  1823  he  gave  notice  to  tlie  Appellant  tliat 
he  was  investigating  the  circumstances  respecting  the  lease,  and  tliat  in  the  meantime 
the  Appellant  had  better  pay  no  more  rent  tn  his  bankers. 

On  the  9t]i  of  May,  1823,  the  Respondent  and  Martin  Whish,  as  his  co-trustee, 
filed  tlieir  original  bill  in  the  High  Court  of  Chancery  against  the  Appellant  and 
Thomas  Tebbutt  the  elder,  thereby  stating  the  facts  so  far  as  they  Jiad  come  to  the 
Respondent's  knowledge,  and  praying  that  the  lease  executed  by  Peter  ]>eauvoir  might 
be  set  aside,  as  having  been  obtained  by  fraud  and  imposition,  and  that  the  Appellant 
might  be  decreed  to  deliver  the  same  up  to  be  cancelled,  the  complainants  tliereby 
offering  to  deliver  up  the  counterpart  thereof,  and  the  Respondent  also  offering  to 
grant  a  new  lease  to  the  Appellant  for  such  term  as  would  be  still  subsisting  in  his  old 
lease  if  the  same  had  not  been  surrendered,  upon  the  same  terms  as  were  contained  in 
such  old  lease,  an<l  to  allow  to  the  Appellant  in  account  the  surplus  rent  which  had 
been  paid  by  him  under  the  new  lease  beyond  the  rent  which  was  reserved  by  the  old 
lease,  etc. 

[220]  To  tliis  bill  the  Defemlants  put  in  their  several  answers  in  September,  1823. 
The  Appellant  by  his  answer,  among  other  things,  stated  that  about  September,  1820, 
he  was  told  by  Tebbutt,  senior,  of  applications  made  by  other  persons  for  a  lease  of 
the  estate,  and  that  Tebbutt  advised  him  to  make  an  early  application  for  a  building- 
lease,  and  oft'ereil  to  l)e  the  bearer  of  such  proposal  ;  that  JNIr.  IJeauvoir  was  perfectly 
aware  that  the  lands  in  question  might  be  advantageously  employed  in  building ;  but 
that  for  the  purpose  of  benefiting  persons  with  whom  he  had  been  long  connected  he 
was  desirous  that  the  Appellant  should  take  such  lands  upon  a  building  lease,  having 
first  offered  them  to  the  elder  Tebbutt  and  to  his  son  John  Tel)butt.  The  answer 
further  stated,  that  after  the  lease  had  been  granted,  Mr.  lieauvoir  said  he  had  granted 
a  lease  to  the  Appellant  upon  very  advantageous  terms,  and  that  his  relations  could, 
not  complain  of  finding  his  jiropertv  underlet :  the  Appellant  also  stated,  upon  the 
information  of  the  elder  Teb))utt,  that  Mr.  IJeauvoir,  not  long  before  he  died,  said  the 
Appellant  was  right  in  applying  for  a  new  lease,  as  he,  Mr.  Iteauvoir,  was  very  old,  and 
his  successor  might  not  be  .so  merciful ;  and  that  he,  the  Appellant,  was  so  far  from 
wishing  to  conceal  from  Mr.  ISeauvoir  that  he  considered  the  lease  beneficial,  that  ujion 
the  execution  thereof  he  wrote  to  him  a  letter  representing  it  in  that  light,  and 
thanking  him  for  his  kindness  in  granting  him  a  lease  at  less  rent  than  had  been 
offered  by  others — being  the  letter  of  the  8th  of  i\Iarch,  1821,  above  stated.  By 
another  part  of  the  answer  the  Appellant  denied  that  the  lease  had  been  obtained  upon 
grossly  low  terms,  and  stated  that  the  speculation  was  attended  [221]  with  so  much 
hazard  that  no  two  persons  could  have  agreed  as  to  the  value  of  the  land,  nor  i-ould 
any  one  else  have  engaged  in  the  speculation  with  so  much  chance  of  success  as  himself  ; 
and  that  but  for  his  long  connection  with  the  estate  he  could  not  have  given  such  rent 
for  it.  It  was  further  stated,  that  upon  John  Tebbutt's  refusing  the  offered  lease,* 
Mr.  lieauvoir  observed  that  it  would  secure  to  him  the  profits  of  jirejiaring  the 
underleases  and  assignments;  but  that  he  afterwards  observed  .such  benefit  miglit  be 
secured  to  Mcssr.s.  Tel)butts  by  Mr.  lieauvoir  stipulating  that  the  lessee  should  emplov 
tliem  :  that  the  object  of  tlie  agreement  respecting  the  [U'eparation  of  the  underleases 
and  assignments  was  not  only  to  give  a  benefit  to  Mr.  Teljbutt  and  his  sons,  but  also 
to  secure  to  Peter  lieauvoir,  or  the  owners  of  the  reversion  of  the  estate  for  the  time 
being,  the  advantage  and  security  of  having  such  underleases  prepared  by  persons  in 
whom  they  had  confidence ;  and  it  was  represented  that  the  stipulation  that  the 
underleases  should  be  prepared  by  Thomas  Tebbutt  the  elder,  as  the  solicitor  of  Peter 
lieauvoir,  was  made  by  Peter  lieauvoir. 

The  Appellant  farther  represented,  upon  the  information  of  Mr.  Tebbutt,  that,  on 
Mr.  Tebbutt's  visit  to  Downham  Hall  on  the  13th  of  January,  1821,  Mr.  Beauvoir  fully 
discussed  the  Appellant's  proposals,  and  expressed  a  wish  that  the  Appellant  should 
have  the  estate,  and  Mr.  Tebbutt  the  law  business  to  be  done  thereon  ;  and  that  he  said, 
"  If  j\Ir.  Rhoilfs  will  give  me  £1300  a  year  for  the  farm,  I  will  grant  him  a  ninety-nine 
'•  years'  lease  :  "  [222]  in  consequence  of  which  Mr.  Tebbutt  drew  up  the  memorandum 
of  the  13th  of  January,  1821.  The  answer  then  stated,  that  after  Mr.  Tebbutt  had 
slowly  and  distinctly  read  the  whole  thereof  to  Mr.  Beauvoir,  he  (Mr.  Beauvoir)  took 

*  l'i,/eante  [G  Bli.  N.  S.J,  p.  217. 
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the  paper  into  his  own  hands,  put  on  a  pair  of  spectacles,  and  read  it  over  to  himself  ; 
and  having  so  done,  walked  across  the  room  to  the  table  on  which  the  pens  and  ink 
were  placed,  and  subscribed  his  name  thereto.*     He  denied  that  he  at  any  time  entered 
into  any  agreement  with  the  Defendant  Thomas  Tebbutt  the  elder,  or  arranged  with 
him  that  he  should  go  down  to  Peter  Beauvoir,  and  procure  an  agreement  for  a  building 
lease  on  the  besj  terms  that  he  could  ;  but  he  said  that  a  day  or  two  before  the  13th 
of  January,  1821,  he,  the  Appellant,  called  on  Mr.  Tebbutt,  senior,  and  asked  him  to 
go  down  to  Downham  Hall,  and  learn  Mr.  Beauvoir's  determination  ;  yet  he  denied 
that  Tebbutt  then,  or  at  any  other  time,  undertook  to  endeavour  to  obtain  an  agreement 
for  a  lease  in  the  Appellant's  favour,  or  that  Thomas  Tebbutt  the  elder  was  employed 
by  him  to  go  to  Downham  Hall  in  order  to  obtain  the  agreement,  though  the  Appellant 
requested  him  to  go  there  to  learn  the  determination  of  Peter  Beauvoir  with  respect  to 
the  Appellant's  proposal.     That  Thomas  Tebbutt  the  elder  and  his  son  went  down  to 
Downham  Hall  on  the  occasion  when  the  agreement  and  lease  were  signed,  as  the 
solicitors  and  agents  of  Peter  Beauvoir,  and  were  considered  and  understood  by  him  so 
to  act.     He  admitted  the  despatch  with  which  the  lease  was  prepared  and  engrossed, 
and  stated  it  to  have  been  in  pursuance  [223]  of  Mr.  Beauvoir's  directions,  and  in  order 
that  Thomas  Tebbutt  the  younger,    who  was  under  the  necessity  of  going  down  to 
Mr.  Beauvoir  on  the  17th  day  of  January,  might,  at  the  same  time,  be  the  bearer  of  the 
lease.     He  stated  upon  information  that  no  heir  could  be  found  to  Mr.  Beauvoir,  and 
submitted  that  the  inheritance  of  the  property  in  question  had  devolved  to  the  Crown, 
and  that  the  ^Ittorney-General  ought  to  be  a  party  to  the  suit;  he  also  submitted  that 
all  persons  to  or  with  whom  the  Appellant  has  made  any  underleases  or  agreements  for 
underleases  should  be  made  parties.      He  admitted  that  the  Tebbutts  also  acted  as 
his   solicitors.     He    admitted   having  paid  Mr.    Tebbutt  for  going  to   Mr.    Beauvoir 
respecting  the  lease,  but  denied  having  given  him  any  gratuity  for  his  services  upon 
that  occasion,  except  that  at  the  time  of  paying  the  elder  Tebbutt  his  bill,  he,  the 
Appellant,  being  under  the  impression  that  its  amount  was  remarkably  low,  and  that 
!Mr.    Tebbutt    had    acted    in    a    very    disinterested    manner,    drew    a    check    on    his 
bankers  for  £10-5,  and  presented  it  to   Mr.  Tebbutt,  insisting    upon    his    acceptance 
thereof.       He  admitted  the  age  of  Mr.  Beauvoir  to  have  been  eighty-four,  or  there- 
abouts, at  the  time  of  these  transactions  ;  and  that  by  reason  of  his  great  age  he  was 
infirm  in  body,  but  denied  that  he  was  so  in  mind,  and  said  that  he  believed  him  to 
have  been  at  the  time  of  the  transactions,  and  for  many  months  afterwards,  of  vigorous 
and  powerful  mind,  and  quite  equal  to  the  management  of  his  affairs.     The  Appellant 
further  stated  his  belief  that  Peter  Beauvoir  did  not  consult  with  the  elder  Tebbutt  as 
to  the  value  of  the  property  or  the  terms  of  the  letting,  and  that  Thomas  Tebbutt  did 
[224]  not  profess  or  offer  to  give  to  Peter  Beauvoir  any  information  or  advice  as  to  its 
value,  except  as  he  expressed  his  opinion  by  the  letter  of  the  21st  of  December,  1820. 
The  Appellant  also  set  forth,  in  a  schedule  annexed  to  his  answer,  a  list  of  all  under- 
leases and  agreements  for  underleases  which  lie  had  made  of  the  premises,  with  the 
rents  reserved  thereon. 

The  answer  of  Mr.  Tebbutt,  senior,  was  to  the  same  effect,  making  the  same  repre- 
sentations as  that  of  the  Appellant  ;  INIr.  Tebbutt  alleging  from  his  own  knowledge 
those  facts  whicli  the  Apjiellant  stated  from  Mr.  Tebbutt's  information.  In  particular, 
Mr.  Tebbutt  said,  that  a  day  or  two  before  the  13th  of  January,  1821,  the  Appellant 
called  upon  him,  and  asked  whetlier,  as  no  answer  had  been  received  from  Mr.  Beauvoir, 
he,  the  Defendant,  would  have  any  objection  to  go  down  to  Downham  Hall,  and  learn 
what  was  Mr.  Beauvoir's  determination  ;  and  that  to  such  suggestion  the  Defendant 
replied  he  had  no  objection  to  go  down  and  receive  Mr.  Beauvoir's  instructions  upon 
the  business  :  but  he  expressly  denied  that  he  then  or  at  any  other  time  undertook  or 
engaged  to  endeavour  to  obtain  an  agreement  for  a  lease  in  favour  of  the  Defendant 
William  Rhodes ;  or  that  he  then,  or  at  any  other  time,  entered  into  any  other  engage- 
ment to  such  ur  the  like  effect. 

In  consequence  of  the  facts  disclosed  by  the  answers  and  discoveries  made  after  the 
filing  of  the  bill,  it  was  amended  by  order  obtained  on  the  4th  of  February,  1824.  The 
amended  bill  set  forth  the  facts  as  hereinbefore  stated.  The  amendments  principally 
consisted  in  making  the  two  younger  Tebbutts  parties  to  the  suit, — introducing  allega- 

*  See  the  depositions  of  Dale,  jwst  [6  Bli.  X.  S.],  p.  243. 
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[225]-tions  respecting  the  first  application  for  the  lease  in  1818  and  1819, — the  valuation 
made  hy  Ashjiitel  in  consequence  thereof,  and  Ashpitel's  own  application  for  a  lease, — 
in  setting  forth  the  bond  at  length,  and  in  the  insertion  of  several  new  charges  respecting 
the  illness  of  Mr.  Beauvoir  ;  and  particularly  introducing  the  letters  written  by  Mv. 
Tebbutt,  senior,  on  the  14th  of  January,  1821,  and  by  Mr.  Thomas  Tebbutt,  on  the 
18th  of  the  same  month,  to  the  Respondent  ;  and  also  the  matter  respecting  the  real 
value  of  the  property.  The  bill,  as  amended,  prayed  that  the  lease  might  be  set  aside, 
as  having  been  obtained  by  fraud  and  imposition  ;  that  the  Appellant  might  be  decreed 
to  deliver  up  the  same  to  be  cancelled ;  and  that  he  might  be  decreed  to  account  for  all 
the  earth  and  gravel  taken  by  him  from  the  premises  bej'ond  the  quantity  which  he  was 
entitled  to  dig  under  the  old  lease,  and  for  the  profits  made  by  him  by  such  earth  and 
gravel :  the  Respondent  and  Martin  Whish  thereby  offering  to  deliver  up  the  counter- 
part of  the  lease  to  the  Appellant,  and  the  Respondent  also  offering  to  grant  a  new 
lease  to  the  Appellant  for  .such  term  as  would  be  still  subsisting  in  his  old  lease  if  the 
same  had  not  been  surrendered,  upon  the  .same  terms  as  were  contained  in  such  old 
lease,  and  to  allow  to  the  Appellant  in  account  the  surplus  rent  which  had  been  paid  by 
him  under  the  new  lease  be3'ond  the  rent  which  was  reserved  by  the  old  lease  ;  and 
also,  so  far  as  the  Court  shoidd  think  fit  to  direct,  to  confirm  all  the  leases,  underleases, 
and  assignments,  and  agreements  for  lea.ses,  underleases,  and  assignments  made  by  the 
Appellant  at  anj^  time  before  the  bill  was  filed ;  and  to  make  all  allowances  to  the  Ap- 
[226]-pellant  for  monies  laid  out  upon  the  premises,  and  generally  to  submit  to  such 
terms  as  the  Court  should  be  pleased  to  impose  ;  and  that  Thomas  Tebbutt  the  elder, 
Thomas  Tebbutt  the  younger,  and  John  Tebbutt,  might  be  decreed  to  deliver  up  the 
agreement  of  the  13th  of  January,  1821,  to  the  Respondent  and  jMartin  Whish,  and  to 
deliver  up  the  bond  executed  by  the  Appellant  to  the  Tebbutts  ;  and  that  they  respectively, 
as  well  as  the  Appellant,  might  be  decreed  to  be  answerable  for  and  to  pay  all  the  costs  of 
the  said  suit,  and  of  setting  aside  the  existing  lease  and  granting  the  new  one  :  or,  etc. 

In  the  beginning  of  May  the  Appellant  and  the  elder  Tebbutt  filed  their  several 
answers  to  the  Respondent's  amended  bill ;  and  the  two  younger  Tebbutts  put  in  a  joint 
disclaimer.  This  disclaimer  was  on  the  15th  of  May  taken  off  the  file  by  order  of  the 
Court ;  and  a  week  being  allowed  them  to  put  in  an  answer,  they  filed  a  joint  one  on 
the  24th  of  May.  To  this  joint  answer  sixty-three  exceptions  were  taken  :  to  the 
Appellant's  second  answer,  sixty-four  exceptions  were  taken  ;  and  forty-nine  exceptions 
were  taken  to  the  second  answer  of  the  elder  Tebbutt.  These  exceptions  were  sub- 
mitted to,  and  the  further  answers  of  all  the  parties  were  filed  by  the  middle  of  July, 
1824. 

In  consequence  of  the  Appellant  alleging,  by  his  answers  to  the  amended  bill,  that 
tlie  Respondent  was  not  the  heir  at  law  of  the  testatcir,  the  Respondent  a  second  time 
amended  his  bill  for  the  purpose  of  making  the  Attorney-General  a  party,  and  intro- 
ducing the  Respondent's  pedigree,  but  no  further  answers  were  required  from  the 
Appellant,  or  from  Messrs.  Tebbutt. 

[227]  The  Appellant,  in  his  second  answers  to  the  Respondent's  amended  bill, 
speaking  of  the  purchase  of  part  of  the  land  by  the  Regent's  Canal  Company,  said,  that 
Mr.  Beauvoir  received  from  the  company  the  whole  of  the  purchase-money  which  arose 
from  the  sale  of  the  land  bought  by  them,  and  that  nevertheless  he,  the  Appellant,  on 
account  of  the  friendly  understanding  between  himself  and  Mr.  Beauvoir,  did  not 
receive  nor  claim  any  abatement  of  rent  in  respect  of  the  land  so  taken  away.  In 
another  part  of  the  same  answer  he  admitted  that  he  received  a  compensation  from  the 
companj',  though  he  was  unable  to  state  the  amount :  he  admitted  also  having  let  or 
agreed  to  let  one-third  of  the  land  demised  by  the  lease,  at  rents  amounting  to  between 
£2000  and  £.3000  per  annum,  and  annexed  schedules  respecting  such  lease.s.  In  several 
parts  of  his  answers  he  insisted  upon  the  large  advances  he  had  been  obliged  to  make 
to  lessees,  in  order  to  make  his  speculation  profitable  ;  but  he  admitted  that  he  had 
taken  security  for  such  advances,  and  that  they  consisted  principally  of  supplies  of  liricks, 
[lart  of  which  were  made  out  of  earth  dug  from  the  demised  land. 

Thomas  Tebbutt  the  elder,  as  to  the  letter  written  by  him  to  the  Respondent  on  the 
15th  of  January,  1821,  respecting  Mr.  Beauvoir's  health  at  the  time  when  the  agi'ce- 
ment  was  signed,  represented  by  his  answer  to  the  amended  bill,  that,  considering  the 
great  age  of  Mr.  Beauvoir,  and  the  state  of  his  bodily  health,  he  (Mr.  Tebbutt)  had  for 
some  time  been  and  was  at  the  time  aforesaid  strongly  impressed  with  the  probability 
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that  Mr.  Beauvoir's  life  could  not  continue  much  longer :  and  he  proceeded  to  say,  that  for  a 
few  years  previously  to  [228]  Mr.  Beauvoir's  death,  a  belief  had  been  impressed  upon 
his  (Tebbutt's)  mind,  from  the  circumstances  relative  to  his  state  of  health,  that  his 
death  would  in  all  probability  take  place  very  suddenly ;  in  which  case  it  was  probable 
that  no  sensible  change  would  become  manifestly  apparent  with  respect  to  the  vigour 
either  of  his  body  or  mind  until  after  his  decease,  and  under  that  impression  he  said 
he  wrote  the  letter  in  question.  He  stated  that  Mr.  Beauvoir  was  particularly  desirous 
so  to  arrange  his  property  as  to  save  himself  unnecessary  trouble  ;  and  with  respect  to 
the  value  of  the  land,  he  admitted  that  he  so  far  assented  to  the  correctness  of  Mr. 
Ashpitel's  observations  above  stated,  as  to  express  his  opinion,  that  under  good  manage- 
ment the  premises  might  be  so  let  upon  building  leases  as  ultimately  to  produce  a  rental 
of  £3000  a  year.  But  he  also  said,  he  believed  that  Mr.  Beauvoir  (who,  as  he  said, 
was  fully  aware  of  the  value  of  the  property,)  considered  the  value  of  the  land  to  be 
let  in  one  lot  for  building  purposes,  such  as  might  induce  a  respectable  person  to  offer 
as  much  but  not  more  than  £1800  a  year.  He  denied  having  held  any  communication 
with  jNIr.  Ashpitel,  either  verbally  or  by  writing,  from  the  time  of  Mr.  Ashpitel's  survey 
in  December,  1818,  until  September  or  October,  1820. 

John  Tebbutt  in  his  answers,  and  the  other  Defendants  upon  his  information,  repre- 
sented the  proposal  of  himself  and  Ashjiitel  to  take  a  lease  of  the  premises  as  entirely 
originating  with  Mr.  Ashpitel,  and  being  unwillingly  entertained  by  John  Tebbutt : 
he  also  said  that  Mr.  Beauvoir's  object  in  making  the  stipulation  about  underleases  was 
not  only  to  confer  a  benefit  on  the  Tebbutts,  but  also  [229]  to  provide  for  the  security 
of  the  owner  of  the  reversion  of  the  estate. 

All  the  Defendants  stated  the  fact  of  Mr.  Beauvoir  having  made  a  codicil  bearing 
date  in  September,  1821,  just  before  his  death  :  and  that  the  Respondent,  as  executor, 
paid  legacies,  thereby  bequeathed,  to  the  amount  of  £27,000  ;  relying  upon  such  pay- 
ment as  an  admission  by  the  Respondent  of  the  testator's  capacity  for  business  at  a 
period  subsequent  to  his  granting  the  lease. 

On  the  12th  of  February,  1827,  a  motion  was  made  before  the  Lord  Chancellor  that 
the  Plaintiffs  might  be  at  liberty  to  withdraw  their  replication  and  amend  the  bill, 
by  introducing  the  letter  of  the  16th  of  December,  1820,  and  the  notice  of  the 
Regent's  Canal  Company  of  the  11th  of  Se])tember,  1820;  and  also  by  introducing 
allegations  and  charges  as  to  certain  bills  of  costs  charged  by  the  Tebbutts  on  the 
Appellant,  for  the  preparation  of  the  agreement,  lease,  and  bond.  Upon  the  hearing 
of  this  motion,  the  Defendants  undertook  to  produce  as  evidence  in  the  cause  the  letter 
of  the  16th  of  December,  1820,  and  the  bill  or  bills  of  costs  made  out  by  the  Defend- 
ants, Messrs.  Tebbutt,  or  by  the  Defendant,  Thomas  Tebbutt  the  elder,  to  the  A]ipellant ; 
and  also  to  admit  in  evidence  the  notice. 

Pending  the  proceedings  in  the  cause  above  mentioned,  in  which  the  Resjjondent 
was  the  Plaintiff',  the  Appellant  had  filed  a  cross-bill  against  the  Respondent  and 
Martin  Whish,  representing  the  lease  of  the  17th  uf  January,  1821,  as  fairly  obtained 
and  valid  :  charging  that  the  Respondent,  after  being  fully  apprised  of  all  the  circum- 
stances attending  the  granting  of  such  lease,  had  approved  [230 — 240]  of  and  confirmed 
the  same,  and  acted  with  the  Appellant  upon  the  footing  thereof  ;  and  praying  that  the 
Defendants  might  make  a  full  discovery  of  the  several  matters  therein  mentioned,  with 
a  view  to  assist  the  Appellant  in  his  defence  ;  that  the  Appellant  might  be  declared  tii 
be  entitled  to  the  benefit  of  the  covenant,  for  the  apportionment  of  the  rent  contained 
in  the  indenture  of  lease ;  an<l  that  the  Defendants  might  be  decreed  specifically  to 
perform  the  same ;  and  that  all  proper  and  necessary  directions  might  be  made  for 
carrying  the  same  into  execution,  and  giving  effect  thereto  ;  the  Appellant  being  ready 
and  willing,  and  thereby  offering,  from  time  to  time,  to  concur  in  all  such  acts  as 
might  be  necessary  or  fit  to  be  by  him  done  or  performed  in  order  to  effectuate  such 
purpose. 

The  Respondent  in  his  answer  to  this  bill  said,  that  he  lielieved  the  transaction  in 
question  was  an  imposition  on  Mr.  Beauvoii',  and  that  the  lease  was  obtained  at  a  very 
great  undervalue  by  the  contrivance  of  the  Appellant  and  of  the  Tebbutts  :  he  further 
.said,  that  he  had  a  conversation  on  the  subject  with  Mr.  Beauvoir,  in  April,  1821,  when 
Mr.  Beauvoir  told  the  Respondent  that  he  had  signed  a  new  lease  for  a  long  term  to  the 
Appellant;  and  that  he  had.  told  Tebliutt,  when  he  .signed  it,  that  he  hoped  it  was  all 
right ;  and  that  he  (Tebbutt)  was  an  honest  man,  as  he  could  not  see  to  read  it,  and 
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understood  but  little  about  it,  and  hu  hoped  what  he  was  doing  would  not  injure  those 
who  succeeded  him  ;  he  denied  that  after  he  was  informed  of  the  circumstances  relative 
to  the  lease,  he  in  anyways  approved  of  or  confirmed  it,  and  said  tliat  such  acts  as  he 
performed  relating  thereto  [241]  were  prior  to  his  knowledge  of  those  circumstances. 
He  said  he  did  not  believe  that  Mr.  Beauvoir,  in  granting  such  lease,  intended  to  con- 
fer any  further  or  greater  benefit  uiion  the  Appellant  than  such  as  in  ordinary  cases 
might  be  conferred  on  a  lessee  at  an  adequate  rent. 

The  answer  of  j\I:irtin  Whisli  merely  stated,  that  he  had  no  personal  knowledge  of 
the  transactions  mentioned  in  the  Appellant's  bill  ;  but  that  he  had  read  over  the 
Respondent's  answer,  and  believed  the  same  to  be  true,  and  submitted  to  be  bound 
thereliy. 

In  consequence  of  the  Appellant's  objection  that  the  Respondent  was  not  the  heir 
at  law  to  Mr.  Beauvoir,  the  Respondent  entered  into  evidence  to  prove  his  heirship, 
which  he  established  to  the  satisfaction  of  His  ^Majesty's  Attorney-General ;  who  having 
withdrawn  his  claim,  did  not  join  in  the  appeal. 

Aiter  tlie  answers  of  all  the  defendants  had  been  filed,  but  before  any  evidence  was 
taken  on  either  side  in  the  suit,  a  motion  was  made  by  the  Respondent,  the  Plaintiti'  in 
the  original  cause,  for  an  injunction  to  restrain  the  Appelkmt  from  digging  brick  earth 
and  gravel  on  the  premises.  In  supiiort  of  and  opposition  tn  this  motion,  many  affi- 
davits as  to  the  value  of  the  property  and  circumstances  under  which  the  lease  was 
obtained,  were  filed  on  both  sides.  The  Vice-Chancellor,  before  whom  the  motion  was 
originally  made,  pronounced  the  order  for  the  injunction,  dated  the  23d  day  of  January, 
1825.  The  Appellant  afterwards  moved  to  discharge  this  order  before  the  Lord 
Chancellor,  and  on  the  4th  <lay  of  Jfarch,  1826,  the  order  for  the  injunction  was 
discharged. 

[242]  In  support  of  the  allegations  of  the  bill,  in  addition  to  the  several  letters 
and  other  documents  before  stated,  the  Respondent  produced  the  following 
evidence  : — 

That  Mr.  Beauvoir  resided  entirely  at  Downham  Hall  during  tlie  last  twenty  years 
of  his  life,  very  retired,  saw  little  company,  and  was,  with  respect  to  money  matters, 
penurious,  and  disposed  to  make  the  most  of  his  property.  That  Mr.  IJeauvoir  was  up- 
wards of  84  years  of  age  at  the  time  when  he  executed  the  agreement  and  lease.  It 
was  also  proved  by  James  Dale,  who  saw  jNIr.  Beauvoir  almost  dailj',  that  he  was  during 
the  whole  of  the  month  of  January,  1821,  confined  to  his  bedroom  by  illness;  and  that 
such  confinement  continued  with  very  little  intermission  uji  to  the  time  of  his  death. 
His  servant,  James  Barker,  who  attended  on  him  constantly  during  the  same  period, 
said  that  he  was  very  much  indisposed,  and  in  a  declining  and  weak  state  of  health  ;  that 
from  the  3d  of  January  to  the  latter  end  of  March  he  was  confined  to  his  bedroom  ; 
that  from  that  time  to  the  8th  of  May  he  was  able  to  move  with  assistance  into  his 
sitting-room  for  a  few  hours  each  day  ;  but  that  after  tlie  latter  period  he  was  confined 
entirely  to  his  bedroom  until  his  death.  In  a  letter  written  by  Thomas  Tebbutt  the 
younger  to  the  Respondent  on  the  18th  of  January,  1821,  on  his  return  from  getting 
the  lease  executed,  he  stated  that  Mr.  Beauvoir  was  rather  better  than  when  his  father 
saw  him  on  Saturday.  Mrs.  Deakin  (one  of  the  Appellant's  witnesses)  in  a  letter 
written  by  her  to  Mrs.  Benyon  in  July,  1821,  when  she  was  staying  with  and  attending 
upon  Mr.  Beauvoir,  stated  that  Mr.  Beauvoir  liad  been  then  nine  weeks  confined  to  his 
[243]  bed,  and  unable  to  move  without  assistance  ;  that  his  suti'erings  were  very  great, 
and  that  he  requested  her  to  open  a  letter  addressed  to  him  ;  and  in  another  letter, 
dated  in  August,  1821,  she  mentioned  seeing  him  execute  a  deed,  and  her  surprise  at 
his  being  able  to  sign  his  name.  i\Irs.  Deakin,  in  her  cross-examination,  admitted  the 
statements  contained  in  those  letters  to  be  accurate  and  true. 

It  was  proved  that  for  the  last  twenty  or  thirty  years  of  Mr.  Beauvoir's  life  Mr. 
Tebbutt  acted  as  his  solicitor;  and  that  Mr.  Beauvoir  spoke  of  him  as  a  person  of  skill 
and  integrity,  in  whom  he  had  the  greatest  confidence. 

Mr.  Dale  stated,  that  on  the  13th  of  January,  1821,  he  was  applied  to  by  Mr. 
Tebbutt,  senior,  to  hear  the  agreement  read  to  Mr.  Beauvoir  ;  that  he  attended  accord- 
ingly in  the  bedroom  to  which  Mr.  Beauvoir  was  then  confined  by  illne.ss,  and  heard 
Mr.  Tebbutt  read  over  the  draft  agreement  to  him  ;  that  Mr.  Beauvoir  was  very  ill  at 
tlie  time  ;  and  after  the  draft  had  l)oen  read  said  nothing  on  the  subject,  and  made  no 
sign  of  approbation,  or  otherwise.  He  said  that  iMr.  Tebbutt  and  the  deponent  then 
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left  the  room,  and  the  deponent  expressed  his  surprise  at  jSfr.  Beauvoir's  proposing  to 
grant  such  a  lease,  and  observed  that  it  would  be  worth  £10,000  to  the  Appellant;  at 
■which  ]Mr.  Tebbutt  laughed,  and  said,  that,  on  the  contrarj',  it  would  be  a  very  good 
thing  for  Mr.  Beauvoir  :  that  he  saw  j\Ir.  Beauvoir  again  in  the  evening  of  the  same 
day,  in  his  bedroom  ;  and,  from  his  conversation,  he  understood  that  he  felt  considerable 
doubt  whether  it  was  advisable  or  not  for  him  to  agree  to  gi'ant  such  proposed  new 
lease. 

[244]  To  prove  that  the  lease  was  beneficial  to  the  Appellant,  and  injurious  to  Mr. 
Beauvoir,  the  Respondent  examined  nine  surveyors,  who  concurred  in  representing  the 
lease  as  most  improvident,  independently  of  the  question  of  value  ;  that  they  never 
knew  an  instance  of  so  much  land  being  let  for  building  in  one  lot  to  the  same  person. 
They  said  that  it  was  not  a  fair  lease  between  lessor  and  lessee  ;  that  it  was  a  building  lease 
for  the  benefit  of  the  tenant,  and  not  for  the  benefit  of  the  landlord ;  that  it  contained 
no  covenants  compelling  the  lessee  to  build  at  all,  nor  any  covenants  for  defining  the 
nature  of  the  buildings  to  be  erected,  or  for  laying  out  the  ground,  which  are  usual  in 
such  leases ;  they  further  stated,  that  it  contained  no  covenant  for  protecting  certain 
other  land  of  Mr.  Beauvoir,  which  is  surrounded  by  the  demised  estate  ;  and  that 
owing  to  the  absence  of  such'  a  covenant,  such  other  land  would  be  so  injured  in  con- 
sequence of  the  mode  in  which  the  estate  in  question  had  been  laid  out,  as  to  be  less- 
ened in  annual  value  to  any  one  except  the  Appellant  to  the  amount  of  £30  per  acre. 
They  stated  that  the  covenant  for  the  apportionment  of  rent  was  unusually  framed,  so 
as  to  depreciate  the  property  by  dividing  the  ground-rent  too  minutely  ;  and  they  stated 
that  in  consequence  of  the  absence  of  any  covenant  regulating  the  buildings,  the  houses 
built  by  the  Appellant  on  the  land  were  very  small,  and  so  badly  built,  that  none  of 
them  would  last  to  the  end  of  the  term,  and  some  of  them  were  not  likely  to  last  above 
thirty  years. 

On  the  question  of  value  Mr.  Ashpitel  proved  that  he  valued  the  estate  at  ^Ir. 
Beauvoir's  desire  in  1818,  and  he  thought  the  valuation  he  then  [245]  made  a  just 
one,  except  that  he  intended  the  £-4000  per  annum  to  be  reserved,  as  the  ultimate 
amount  of  a  progressive  rent ;  and  also  that  he  was  not  at  the  time  of  his  valuation 
aware  of  Mr.  Beauvoir's  power  of  resumption,  which,  had  he  known  it,  would  have 
occasioned  him  to  make  less  reduction  in  respect  to  the  Appellant's  interest  in  the  old 
lease.  JNIr.  Ashpitel  also  proved,  that  on  the  occasion  of  the  application  he  made  to  Mr. 
Beauvoir  for  a  lease  of  part  of  the  property  in  November,  1820,  he  estimated  that  the 
estate,  exclusive  of  the  house  and  wharfs  on  the  banks  of  the  Regent's  Canal,  would 
let  for  £3765  per  annum  ;  and  the  plan  showing  how  the  estate  was  to  be  laid  out  and 
let  so  as  to  produce  that  rental,  was  proved. 

The  nine  surveyors  who  surveyed  the  estate  for  the  purpose  of  ascertaining  its  value 
at  the  date  of  the  lease,  having  been  made  acquainted  with  the  old  lease  and  the  new 
lease,  were  examined  as  to  the  value  of  the  estate,  and  stated  the  grounds  of  their 
opinion,  and  the  mode  of  <'-alculation  by  which  they  arrived  at  the  results  stated  in  the 
evidence.  Each  of  them  formed  an  estimate  of  what  the  value  of  the  estate  was  in 
January,  1821,  to  be  let  on  a  building  lease  for  ninety-nine  years,  subject  to  proper 
covenants ;  and  they  considered,  in  their  estimate,  the  alleged  difficulty  and  expense  of 
drainage.  The  ultimate  rent  to  be  progressively  attained  in  the  course  of  seven  or  eight 
years,  was  stated  at  ditterent  sums,  varying  from  £4550,  the  lowest,  to  £5453  per 
annum,  which  was  the  highest.  The  average  of  the  nine  statements  of  value  wa.s 
£5033  6s.  8d.  per  annum,  to  be  paid  from  the  seventh  or  eighth  year  during  the 
remainder  of  the  term  ;  to  obtain  which  rent  it  was  [246]  stated,  no  outlay  on  the  part 
of  the  landlord  would  have  been  necessary.  They  then  proceeded  to  estimate  the  value 
of  the  fee-simple  of  the  estate  in  January,  1821,  under  the  two  different  circumstances 
of  its  being  free  from  any  lease,  and  of  its  being  subject  to  the  lease  of  the  17th  of 
January,  1821.  Their  statements  of  value  in  the  first  case  varied  from  £73,826  to 
£92,707  8s.  7d.  (making  an  average  of  £81,161  9s.  lOd.)  and  in  the  second  case,  from 
£22,930  to  £24,614  (making  an  average  of  £23,245  10s.  8d.  per  annum).  Eight  of 
the  surveyors  then  valued  the  interest  of  the  Appellant  in  his  old  lease  in  January, 
1821,  under  the  two  supposed  cases  (viz.)  considering  the  old  lease  as  containing  no 
power  of  resumption  by  the  landlord  of  any  part  of  the  property,  and  also  considering 
that  such  a  power  existed  and  extended  over  all  the  land,  except  the  buildings  and 
garden  ;  in  the  first  case  their  estimates  of  value  varied  from  £1525  to  £2640  (making 
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an  average  of  £2203  7s.  6(1.)  aiul  in  tlie  latter  from  £2i^6  tn  ,£1!.)S0  (making  an  average 
of  £712  3s.  lOd.). 

Witnesses  were  also  examined  and  depositions  taken  as  to  the  price.*  at  which 
portions  of  the  estate  in  question,  and  of  adjoining  properties  of  similar  value  had  been 
sold  and  let.  iNfr.  James  Morgan,  the  surveyor  to  the  Regent's  CanalCoiiipany,  proved 
that  in  .January,  1819,  he  valued  part  of  the  premises  which  was  to  be  i)urchased  by 
that  company,  consisting  of  three  acres  and  twelve  perches.  Mr.  Ashpitel  attended  as 
Mr.  Beauvoir's  surveyor,  and  insisted  (m  the  land  being  valued  as  ripe  for  building:  it 
was  so  valued,  both  in  calculating  Mr.  ISeauvoir's  interest  and  the  Appellant's  ;  the  former 
was  paid  £2334  10s.  for  his  [247]  interest,  and  the  Appellant  £213  ;  making  together 
£2547  10s.  Mr.  Morgan  further  stated,  that  the  company  at  the  same  time  purchased 
other  land  in  the  neighbourhood  from  Mr.  Scott,  IMr.  Sturt,  Mr.  Lee  Acton,  and  the 
Appellant,  and  that  the  prices  paid  to  those  jiersons  varied  from  £648  to  £739  10s. 

Mr.  Morgan's  statements  respecting  the  valuation  of  that  part  of  i\Ir.  Beauvoir's 
estate  taken  by  the  Canal  Company  were  confirmed  by  Mr.  Ashpitel,  who  added,  that 
!Mr.  ^Morgan  objected  to  the  land  being  valued  as  building  ground,  and  that  ]Mr.  Robin- 
son, a  surveyor,  was  called  in  as  a  referee,  who  decided  that  it  ought  to  be  so  valued. 

Mr.  Ashpitel  further  proved,  that  before  .lanuary,  1821,  he  let  for  building  some 
lan<l  of  yh:  Tyssen's,  which  was  farther  from  London  than  the  estate  in  question,  and 
less  eligible  for  building,  and  which  had  been  dug  equallj^  low  for  bricks  ;  and  that 
pieces  consisting  of  front  ground  only  were  let  at  £40  pier  acre,  and  those  which  com- 
prised both  front  and  back  ground  at  £20  per  acre.  Thomas  Freeman  stated,  that  in 
1804  he  took  of  the  Appellant  a  ninety-nine  years'  lease  of  3a.  Or.  30p.  of  land  adjoin- 
ing Balmes  Farm.  The  rent  was  to  be  progressive  for  thirteen  years,  and  at  the  end  of 
that  time  to  amount  to  £1.50  per  annum  ;  and  on  his  cross-e.xamination  by  the  Appel- 
lant, Jlr.  Freeman  stated  that  he  did  not  think  that  rent  was  too  high. 

Divers  other  witnesses  were  examined  to  the  same  point. 

The  evidence  as  to  the  rents  at  wliicli  lands  adjoining  the  estate  in  question,  or  only 
divided  [248]  therefrom  by  the  turnpike  road,  were  let  in  or  prior  to  January,  1821, 
for  building  purposes,  was  that  they  were  let  at  an  average  rent  per  acre  of  £43  2d. 

The  evidence  of  the  Appellant's  tenants  as  to  rents  paid  for  lands  belonging  to  the 
Appellant,  nearly  adjoining  the  estate,  used  as  garden  ground,  in  and  prior  to  1821,  was 
that  they  were  let  at  an  average  rent  pier  acre  of  £9  4s.  9rl. 

Upon  calculation  of  the  amount  of  the  rents  reserved  upon  the  underleases  granted, 
or  agreed  to  be  granted  by  the  Appellant  of  the  property  in  question,  as  set  forth  in  the 
schedules  to  the  Appellant's  answers,  it  appeared,  that  at  the  time  of  filing  the  last 
answer,  which  was  in  July,  1824,  he  had  let  or  agreed  to  let,  several  pieces  of  the 
estate  at  progressive  rents,  which  by  Michaelmas,  1832,  would  amount  to  £2776  per 
annum  ;  that  such  pieces  comprised  thirty-six  acres  and  a  quarter,  besides  two  acres 
employed  in  constructing  a  basin,  being  at  the  rate  of  £72  per  acre,  including  such  two 
acres.  Part  of  this  land  was  let  as  wharfs  at  20s.  per  foot  frontage,  and  there  were 
four  hundred  and  forty  feet  of  such  frontage  still  unlet  when  the  Appellant's  last  answer 
was  filed. 

Evidence  was  also  given  of  the  prices  which  the  Appellant  required  for  the  ditl'erent 
parts  of  the  estate  ;  and  that  if  those  prices  could  be  realized  the  Appellant  would  obtain 
a  rental  from  the  estate  amounting  to  about  £8991  lO.s.  per  annum,  independently  of 
that  part  of  the  estate  converted  into  wharfs,  and  lying  on  the  banks  of  the  Regent's 
Canal. 

The  Appellant  having  contended,  that  he  had  [249]  been  alile  to  turn  the  estate  to 
advantage  only  by  a  very  large  expenditure  in  making  roads,  excavating  a  basin,  con- 
structing wharfs,  etc.,  the  heads  of  which  exjienditure  were  stated  to  be,  the  tilling-up 
and  levelling  the  lands,  making  foot-paths  and  roads,  making  a  circle  intended  as  the 
centre  of  a  square,  forming  a  basin  anil  bridge  to  communicate  with  the  Regent's  Canal, 
in  making  wharfs,  in  payments  to  surveyors,  for  laying  out  the  estate  for  building  pur- 
poses, in  repairing  the  dwelling-house,  and  in  losses  by  advances  to  builders  who  had 
abandoned  their  contracts,  the  Respondent,  to  rebut  these  allegations,  read  the  lease  of 
1802,  by  which  the  Apiiellant  was  bound  to  lay  level,  plain,  and  dry,  all  the  land  dug 
for  brick-earth,  and  also  to  keep  the  house  and  other  buildings  in  repair.  It  was  also 
proved,  that  a  great  quantity  of  gravel  had  been  dug  Ijy  the  Appellant  from  the  estate, 
and   part  thereof  sold ;  that  in  all  the  leases  and  contracts  for  leases  of  wharfs  which 
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had  been  executed  hy  the  Appellant,  he  had  stipulated  for  the  expenditure  of  money  by 
the  lessees,  in  fencing  and  inclosing  the  land  or  otherwise,  and  had  restrained  them 
from  landmg  or  selling  bricks  or  tiles,  to  the  prejudice  of  lus  own  trade  therein ;  that 
in  his  buildmg-leases  or  contracts,  he  had  thrown  on  the  lessees  the  expense  of  laying- 
out  the  squares  and  streets,  and  making  and  repairing  the  drains  and  sewers  ;  and  in 
cases  where  he  had  advanced  money,  he  had  made  the  ground  and  buildings  on  it  a 
security  for  such  advaiK.'es  and  the  interest  thereon ;  and  sometimes  stipulated  that  in 
default  of  payment  the  money  should  be  converted  into  additional  rent,  at  the  rate  of 
£8  per  cent.  AVith  respect  to  tlie  expense  of  the  basin  anil  bridge,  ^Ir.  Milne  estimated 
the  costs  of  the  [250]  former  at  £2000  ;  :\rr.  ^Morgan  at  £3803  6s.  6d.,  including 
materials.  ]\lr.  IJoardman  (the  excavator  employed  by  the  Appellant)  stated,  that  he 
was  paid  £900  for  excavating  the  basin,  and  £300  for  levelling  the  estate ;  and 
admitted  that  great  part  of  the  earth  and  gravel  dug  out  of  the  basin  was  used  in 
making  the  roads.  Mr.  Morgan  proved  that  the  Appellant  was  permitted  by  the 
Regent's  Canal  Company  to  make  the  basin,  not  as  a  personal  favour,  but  as  one  which 
would  have  been  granted  to  any  person  ;  and  that  in  all  cases,  where  a  slip  of  land 
belonging  to  the  company  intervened  between  the  canal  and  the  adjacent  land,  they 
allowed  the  proprietor  of  such  adjacent  land  to  take  possession  of  the  slip  for  the 
purpose  of  making  wharfs. 

To  prove  that  the  estate  was  in  1821  ripe  for  building,  and  was  so  considered  liy  the 
Appellant,  Frederick  Snee,  the  clerk  to  the  company,  proved,  that  on  the  14th  of 
December,  1820,  the  Messrs.  Tebbutt,  as  agents  of  Jlr.  Eeauvoir,  were  served  with 
notice  to  make  wharfs  along  the  canal,  or  that  the  company  of  proprietors  would  take 
such  land  and  construct  the  wharfs  ;  and  ilr.  John  Lake  proved  the  application  of  the 
Appellant  to  parliament,  in  the  year  1823,  for  an  act  to  watch,  pave,  light,  and  drain 
the  estate,  which  had  at  that  time  been  laid  out  for  building  purposes.  Mr.  James 
Beek  proved  that  the  estate  was  capable  of  drainage,  and  showed  how  it  might  have 
been  done.  Mr.  John  Wright  Unwin,  who  was  clerk  to  the  Commissioners  of  Sewers 
for  the  Tower  Hamlets,  proved  an  application  in  1821  by  the  Appellant,  who  was 
himself  one  of  the  commissioners,  for  permission  to  drain  the  estate ;  and  that  an  order 
vas  [251]  made  for  such  drainage,  agreeably  to  a  plan  produced  by  the  Appellant. 

It  was  proved  by  Mr.  Tyssen,  that  the  Appellant  liad  for  some  years  prior  to 
January  1821  resided  within  the  parish  of  Hackney;  that  he  was  the  owner  of  lands 
there,  which  were  adjoining  or  near  to  the  estate  in  question  ;  that  he  was  at  the  time 
of  obtaining  the  new  lease  letting  parts  of  his  own  land  on  building  leases  ;  and  that  he 
took  on  lease  some  land  of  the  Deponent  in  the  same  parish.  The  same  wdtness  also 
stated,  that  Tebbutt,  senior,  resided  in  Hackney  for  some  years  prior  to  1821  ;  that  he 
had  been  for  some  time  steward  of  the  manor,  and  managed  estates  of  the  Deponent 
there  adjoining  Balmes  Farm,  to  the  extent  of  1000  acres ;  that  he  had  made  the  leases, 
and  received  the  rents  of  such  estates,  and  knew  the  usual  rate  of  letting,  and  the  value 
of  the  land.  Mr.  Ashpitel  proved  his  communication  to  iMr.  Tebbutt,  senior,  of  the 
value  of  the  estate,  and  Tebbutt's  observations  thereon  ;  and  that  Tebbutt,  senior,  acted 
as  ^Ir.  Beauvoir's  solicitor  in  the  purchase  of  the  Canal  Company. 

The  letters  which  passed  between  the  tirm  of  Tebbutt  and  Sons  and  that  of  Smith, 
Lake,  and  Wilkinson,  between  the  28th  of  December,  1822,  and  the  15th  of  April, 
1823,  were  produced,  to  prove  the  gradual  mode  in  which  the  fraud  was  discovered,  to 
explain  the  delay  of  the  Respondent  in  commencing  proceedings,  and  rebut  the  charge 
of  his  having  confirmed  the  lease,  with  full  knowledge  of  all  the  circumstances.  In 
one  of  the  letters  of  Messrs.  Tebbutt,  dated  the  29th  of  March,  1823,  speaking  of  the 
Respondent's  intention  of  having  the  estate  valued,  they  insisted  that  it  was  of 
[252]  no  consequence  what  the  value  of  the  estate  was,  since  jMr.  Beauvoir  had  a  right 
to  let  his  ground  on  what  terms  he  thought  proper.  And  Mr.  John  Lake  deposed  to  a 
conversation  between  himself  and  Thomas  Tebbutt,  junior,  on  the  10th  of  April,  1823, 
in  which  the  latter  expressly  denied  that  any  instrument  had  been  executed  for  carrying 
into  effect  the  agreement  as  to  tlie  law  business.  Mr.  Lake  also  stated,  that  he  never 
heard  of  the  existence  of  either  the  agreement  or  the  bond  till  the  latter  end  of  March, 
1823,  nor  became  acquainted  with  the  nature  of  the  latter  instrument  until  the  22d  of  April 
following;  and  that  the  Respondent  first  heard  of  the  agreement  through  the  ])eponent. 

The  draft  bond  having  been  produced,  John  Tebbutt  made  an  aliidavit  respecting  the 
circumstances  under  whicli  it  had  been  framed,  which  is  dated  the  9th  of  July,  1825, 
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aiiil  in  which  hu  rcprespnted  tho  tcimImIs  in  tlic  ih-iift  luinil  as  havinf,'  hcpn  insorlod  and 
altered  in  such  manner  as  seemed  to  the  parties  best  ealeulated  tn  snpporl-  the  vaHility 
of  the  bond,  and  said,  that  Mr.  lieauvoir  made  the  provision  in  the  agreement,  respeet- 
ing  the  underleases,  not  at  all  with  any  view  to  retain  any  control  in  himself  over  any 
of  the  leases  to  be  granted  of  the  property,  or  the  person  to  be  employed  in  preparing 
them,  but  solely  from  a  motive  of  kindness  to  Thomas  Tebbutt  the  elder  and  his  sons, 
and  for  their  benefit. 

On  the  part  of  the  Appellant  -witnesses  were  examined  to  prove  that,  under  the 
circumstances,  the  lease  was  not  at  an  undervalue ;  that  it  was  a  matter  of  speculation, 
and  might  have  turned  out  a  losing  bargain.  He  also  examined  the  Tebb\itts,  father 
[253]  and  sons,  as  to  the  circumstances  under  which  the  memorandum  of  agreement 
and  the  lease  were  obtained. 

Anna  jNIaria  Deakin,  who  was  the  widow  of  Osmond  ]5eauvoir,  the  eldest  In-otlu-r  of 
Peter  Ijeauvoir,  Charlotte  Dennis,  the  liousekeeper  of  Peter  Beauvoir,  James  Barker 
his  footman,  who  was  also  an  attesting  witness  to  the  lease,  John  Bassom  his  coachman, 
the  Keverenil  John  Notlidge  his  curate,  and  Doctor  Adams  his  medical  attendant, 
deposed  to  his  competence  to  business  at  the  time  of  granting  the  lease,  his  having 
subsequently  transacted  other  business  of  a  like  nature,  and  his  having  frequently 
mentioned  and  approved  of  the  lease  in  question,  and  expressed  his  good  wishes  for  the 
Appellant's  success  in  his  undertaking.  The  Appellant  then  produced  the  depositions 
in  the  cause,  of  eleven  surveyors  and  builders,  who  stated,  that  in  their  opinions  the 
rents  reserved  liy  the  lease  were  the  full  or  more  than  the  full  value  of  the  premises  ; 
that  no  person  but  the  Appellant,  from  his  extensive  connections  among  builders,  could 
liave  taken  the  lease  to  advantage ;  tluit  it  would  have  been  impro[ier  to  limit  the  class 
of  buildings  to  be  erected  on  the  premises  ;  and  that  the  property  had  been  so  changed 
in  appearance  between  the  date  of  the  lease  and  April  182.3,  when  it  was  first  surveyed 
by  surveyors  produced  as  witnesses  on  the  part  of  Respondent,  that  it  was  at  the  latter 
period  impossible  for  any  man  not  previously  acquainted  with  the  property  to  estimate 
its  value  at  the  date  of  the  lease.  Besides  this  evidence  as  to  the  value,  the  Apjiellant 
also  produced  the  depositions  of  William  Hobson,  the  owner  of  a  large  quantity  of  laml 
in  the  immediate  neighbourhooil  of  [254]  the  estate  in  question,  of  John  Whitling,  the 
owner  of  several  hundred  houses  in  the  vicinity  of  the  metropolis,  and  of  Daniel  Austin, 
who  lield  forty-five  acres  of  building-land  in  the  vicinity  of  the  estate  in  question,  who 
concurred  in  stating  that  the  rent  reserved  iqion  the  Appellant's  lease  was  full  and 
sufficient,  and  even  that  it  was  exorbitant,  and  such  as  they  would  not  have  given  for 
the  estate,  and  that  no  other  person  but  the  A]")pellant  could  have  made  the  .speculation 
answer.  John  Whitling  said  that  lie  \v-ould  not  have  taken  the  lease  for  £10,000  ;  and 
Daniel  Austin  said,  that  he  held  lands  which  he  had  taken  on  terms  one  hundred  per 
cent,  more  advantageous.  James  Thomas  Boston  and  James  Kebbell,  who  were 
employed  in  the  management  of  the  buildings  erected  on  the  premises,  deposed,  that 
the  rents  reserved  by  the  lease  were  in  their  juilgment  sufficient,  and  also  stated  the 
(lutlay  and  expenditure  which  had  been  made  on  the  estate.  Thomas  Boardman  and 
Jolm  Butler  were  examined  to  show  the  difficidty  of  procuring  a  sufficient  drainage  of 
the  estate,  so  as  to  render  it  fit  for  Iniilding  piu-poses  ;  and  Mr.  John  Lake,  solicitor  of 
Mr.  Richard  lienyon  de  Beauvoir,  proved  the  fact  of  his  having  surveyed  the  estate,  in 
company  with  his  client,  in  May  1822,  that  the  works  were  then  in  progress,  and  that 
the  Respondent  did  not  object  to  them.  William  Sheppard,  a  partner  in  the  banking- 
house  of  Messrs.  Child  and  Company,  proved  the  receipts  by  him  from  the  Appellant 
of  the  rents  under  the  lease,  on  the  Respondent's  accoimt,  to  ^licliaelmas,  1822,  and 
tlie  payment  of  a  check  of  Peter  Beauvoir,  drawn  in  favour  of  Thomas  Tebbutt  the 
elder,  for  a  considerable  sum  of  money,  in  April  1821,  to  [255]  .show  Mr.  IJeauvoir's 
competence  to  business  subsequent  to  the  lease. 

The  depositions  of  Thomas  Tebbutt  the  elder,  Thomas  Telibutt  the  younger,  ami  John 
Tebbutt,  were  ottered  in  evidence  on  the  part  of  Appellant ;  but  the  competence  of  these 
witnesses  being  objected  to  by  the  Respondent,  their  evidence  was  rejected  by  the  Court. 
The  rule  for  publication  of  evidence  having  passed,  an  order  was  obtained,  that  the 
evidence  on  both  sides,  in  the  original  cause,  should  be  read  also  as  evidence  in  the  cross 
cause,  and  that  both  causes  should  be  heard  together.  Both  causes  were  accordingly  set 
down  for  hearing,  before  his  Honour  the  Vice-Chancellor,  on  the  4th  of  July,  1828, 
when  it  was  an'anged  between  the  Court  and  the  counsel  on  both  sides,  that,  inasmuch 
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as  the  question  in  the  cross  cause  was  subordinate  to,  and  depended  upon  the  result  of  the 
original  suit,  tlie  original  cause  should  be  first  argued.  The  original  cause  was  accordingly 
argued  on  the  4th  of  July,  182S,  and  on  several  subsequent  days  in  the  same  year. 

I!y  the  decree,  which  is  entitled  as  made  in  both  the  original  and  cross  cau.^es,  and  is 
dated  the  12th  of  January,  1829,  it  was  declared  that  the  agreement  in  the  pleading.^ 
mentioned  to  bear  date  the  13th  day  of  January,  1821,  signed  by  the  Reverend  Peter 
Beauvoir,  deceased,  and  the  Appellant  ;  and  also  the  indenture  of  lease,  in  the  pleadings 
mentioned  to  bear  date  the  17th  day  of  January,  1821,  granted  by  the  said  Peter  Beau- 
voir to  the  Appellant,  ought  re-[256]-si)ectively  to  be  set  aside  in  equity,  as  having  been 
unfairly  and  improperly  obtained  :  but  that  the  Respondent  ouglit  to  confirm  all  under- 
leases and  binding  agreements  for  underleases  then  subsisting,  bona  fide  made  or  entered 
into  by  the  Appellant  as  lessee  as  aforesaid,  whether  prior  or  subsequent  to  the  filing  of 
the  bill  in  the  first-mentioned  cause  up  to  the  date  of  tlie  decree  :  and  that  the  Respon- 
dent ought  also  to  indemnify  the  Appellant  against  all  covenants  on  his  i)art  contained 
in  such  contrai'ts  and  underleases,  and  which  the  po.ssession  of  the  estate,  as  assignee, 
would  enable  the  Resjiondent  to  perform  in  respect  of  any  breaches  of  such  covenants, 
to  be  committed  subsequent  to  the  assignment  thereinafter  directed  to  be  made  :  and  the 
Respondent  ought  also  to  pay  or  allow  to  the  .Vppellantall  expenditure  made  by  him  up 
to  the  date  of  this  decree,  in  or  about  the  said  estate,  with  reference  to  the  said  lease  of 
the  17th  day  of  January,  1821,  and  also  all  advances  made  by  the  Appellant,  or  on  his 
behalf,  in  money  or  building  materials  up  to  the  date  of  this  decree,  to  persons  to  whom 
the  Appellant  had  demised  or  agreed  to  demise  any  part  of  the  said  estate,  in  pursuance 
of  engagements  in  such  demises  or  agreements,  on  having  a  transfer  of  all  securities  made 
or  given  to  the  Appellant  for  the  same  ;  and  in  case  any  part  of  such  advances  had  been 
redeemed  or  converted  into  the  purchase  of  ground  rents  and  buildings  on  the  .said  estate, 
the  same  rents  and  buildings  were  to  be  transferred  to  the  Respondent,  or  as  he  should 
direct,  by  the  Appellant  and  all  other  proper  parties.  (Then  followed  very  long  and 
minute  (lirections  consequent  upon  the  decree.)  XtiA  it  was  [257]  further  decreed,  that 
the  bill  in  the  cross  suit  should  be  dismissed. 

The  Appeal  was  against  the  rejection  of  the  evidence  and  the  decree  in  the  original 
and  cross  suits,  and  was  heard  in  1832. 

For  the  Appellant."* 

The  Tebbutts  were  in  this  case  made  parties  as  defendants,  to  deprive  Rhodes  of  the 
benefit  of  their  evidence.  The  practice  of  permitting  parties  to  be  made  co-defendants  for 
the  purpose  of  costs,  is  established  and  cannot  now  be  disputed,  although  it  is  perhaps 
objectionable  in  principle,  and  frequently  used  improperly  and  oppressively.  Upon  the 
motion  before  Lord  Eldon,  he  oftered  to  the  parties  the  direction  of  an  issue,  in  which 
the  Tebbutts  might  have  been  examined.  It  was  also  proposed  that  the  answer  of  the 
co-defendants  should  be  used.  But  the  otter  and  proposal  were  refused,  and,  consequently, 
the  case  was  from  necessity  determined  upon  affidavits.  Upon  the  question  of  value, 
Lord  Eldon  expressed  an  opinion  in  favour  of  Mr.  Rhodes.  If  the  case  had  been 
heard  before  him,  it  would  not  have  been  decided  without  further  enquiry. 

In  such  cases  as  these,  where  parties,  who  in  effect  are  mere  witnesses,  are  made  co- 
defendants,  for  the  indirect  purpose  of  precluding  their  evidence,  the  Court  ought  to 
direct  an  enquiry  by  issue  or  otherwise. 

Courts  of  justice,  as  well  at  law  as  in  equity,  [258]  where  persons  being  only  witnesses 
are  made  parties  to  the  suit,  direct  a  release,  or  put  the  parties  out  of  the  record,  that 
they  may  be  examined  as  witnesses.  At  law,  this  is  done  in  the  case  of  indictments,  and 
in  equity  frequently,  as  in  the  late  case  of  Small  v.  Attwood,t  in  the  Exchequer.  In 
Lewis  V.  Colmar,t.  lately  before  the  Master  of  the  Rolls,  he  read  the  answer  of  Colman 
as  evidence,  and  upon  that,  as  part  of  the  evidence,  dismissed  the  bill.  If  at  the  hear- 
ing, it  appears  that  a  defendant  is  not  entitled,  the  bill  as  to  him  ought  to  be  dismissed 
if  required,  in  order  that  his  evidence  might  be  given.  In  this  case  the  Tebbutts  dis- 
claimed. But  the  Plaintitt'  compelled  them  to  put  in  answers,  and  retained  them  as 
parties,  in  order  to  exclude  their  evidence. 

*  The  arguments  were  long  and  elaborate.  The  report  is  confined  chiefly  to  that 
part  of  the  argument  which  relates  to  the  questions  of  parties  and  evidence. 

t  In  the  Exchequer,  and  on  appeal  to  D.  P.  now  pending.    [6  CI.  iV'  F.  232.] 
t  At  the  Rolls,  Michaelmas  Term,  1831. 

.390 


RHODKS  V.  BKAUVOIR  [1832]  VI  BLIGH  N.  S. 

For  the  Respoudent.  ,     • 

The  lease  is  properly  aimulled  (ni  the  ground  of  fraud  as  to  the  value  of  the  property, 
and  also  on  account  of  the  relation  of  the  parties.  It  was  consummated  by  the  aid  of 
the  confidential  solicitor  of  the  lessor,  and  he  took  a  beneficial  interest  under  the  stipu- 
lations of  the  lease.  He,  therefore,  was  properly  made  a  party  to  the  suit,  according  to 
the  practice  of  the  Court,  which  stands  on  sound  principles.  If  it  could  have  been 
shown  at  the  hearing  that  he  had  no  interest,  the  bill,  as  to  him,  would  liave  been  dis- 
missed. It  is  hard,  as  they  argue,  to  permit  a  i)laintiir  to  deprive  a  defendant  uf  his 
witnesses,  by  making  them  parties.  liut  it  would  be  harder  on  the  plaintill'  to  permit 
him  to  make  use  of  his  acc^omplices  as  witnesses.  The  stipulation  for  the  employment 
of  Tebbutt,  and  the  [259]  compensation  substituted  by  the  bond  of  £10,000,  for  taking 
away  that  benefit,  are  conclusive  as  to  the  nature  of  the  transaction.  This  was  so  much 
of  benefit  to  the  lessee  and  loss  to  the  lessor ;  or  if  it  was  a  gift  by  the  lessee,  then  it 
was  clearly  a  bribe  to  the  solicitor  of  the  lessor,  for  procuring  a  beneficial  lease.  If  it 
uould  be  established,  that  it  was  intended  by  the  lessor  that  Tebbutt  should  be  employed 
as  solicitor  for  his  security,  then  it  was  a  fraud  upon  him  to  omit  the  stipulation,  and 
convert  it  into  a  pecuniary  compensation  for  the  benefit  of  the  solicitor.  It  is  a  species 
of  fraud  which  must  aflect  the  solicitor  as  much  as  the  lessee. 

If  the  question  of  value  were  doubtful,  the  case  is  decided  by  the  relation  of  the 
parties  and  the  intervention  of  the  solicitor  ;  under  such  circumstances,  it  is  for  the  party 
contending  for  the  validity  of  the  leases  to  show,  as  in  the  cases  of  expectant  heirs  and 
reversionary  interests,  that  the  full  value  has  been  given.     In  Small  v.  Attwood  [ 

]  the  parties  charged  as  agents,  on  the  ground  that  they  had  received  money, 
denied  the  fact,  and  there  being  no  proof  of  the  allegation  by  the  plaintift',  the  evidence 
of  the  co-defendant  was  read.     So  in  Lewis  v.  Colmar  [  ]  the  answer  was 

read,  because  it  appeared  that  the  party  had  no  interest,  and  was  not  an  accomplice  in 
the  fraud.  As  to  the  necessity  of  an  issue, — what  is  there  to  be  tried?  not  the  fraud; 
for  a  jury  cannot  be  judges  of  what  is  fraud  in  a  court  of  equity.  Upon  the  question 
of  value  there  is  no  further  evidence  to  be  sent  to  a  jury.  It  is  all  before  the  House, 
and  they  are  better  qualified  to  judge,  and  ought  to  decide  the  question  of  value.  When 
the  case  was  before  Lord  Elilon,  there  was  no  evidence  as  to  [260]  value,  and  then  it 
might  properly,  as  proposed,  be  sent  to  a  jury. 

The  doctrine  is  established,  that  in  all  purchases  where  the  purchaser  colludes  with 
the  agent  of  the  vendor  to  his  prejudice,  the  contract  cannot  stand  :  Bailey  v.  Watkins.* 
Another  principle  is,  that  where  the  consideration  is  mixed,  and  it  is  contended  to  be  in 
part  bounty,  the  donor  must  be  fully  informed  of  all  the  circumstances  of  the  case  to  up- 
hold the  contract.  These  doctrines  appear  in  the  late  cases  of  Selsey  v.  Rhodes  f  and  in 
Harris  v.  Tremenheere.  J  As  to  the  argument  of  confirmation  and  acquiescence,  the 
ancestor  died  in  ignorance  of  the  circumstances  on  which  the  claim  is  founded.  The 
bond  was  not  discovered  until  just  before  filing  the  bill.  The  law  bills  were  not  pro- 
duced until  the  cause  came  on  for  hearing.  Acquiescence  in  a  wrong  which  arises  out 
of  facts,  can  only  be  urged  against  a  party  who  has  a  full  knowledge  of  the  facts. 

The  contract  is  entire  and  cannot  be  divided,  so  as  to  make  it  good  as  to  one  of  the 
parties. 

For  the  Apjiellants,  Mr.  Pepys  and  Mr.  Ching. 

For  the  Respondents,  the  Solicitor-General  (Sir  W.  Home),  and  Sir  lulw.  Sugden. 

In  the  course  of  the  argument,  the  following  observations  were  made : — 

(April  2).  Lord  Eldon. — Can  the  stipulation  that  Tebbutt  should  be  employed  as 
solicitor  be  good  in  law  1  The  case,  upon  the  order  of  the  Vice-Chancellor  granting  the  in- 
junction on  the  evidence  of  a  great  [261]  variety  of  witnesses,  was  the  same  as  before  me. 
I  repeat,  that  granting  or  refusing  the  injunction,  as  the  case  then  stood,  does  not  bear 
essentially  upon  the  question  now  before  the  House.  The  injunction  was  granted  upon 
the  ground  that  the  evidence  established  the  allegation  of  undervalue. 

The  bill,  as  one  material  ground  of  relief,  puts  the  case  upon  fraud  and  imposition  ; 
but  the  Court  has  not  made  a  declaration  to  that  effect.  The  words  of  the  decree  are, 
that  the  lease  has  been  "  unfairly  and  improperly  obtained."     This  is  hardly  sufficient, 

*  D.  P.  1825.  The  case  will  be  reported  in  the  progress  of  the  Old  Series.  See  a 
short  abstract  in  a  note  at  the  end  of  this  case. 

t  2  Sim.  and  Stu.  41.     And  [1  Bli.  N.  S.],  p.  1.  t   15  Yes.  34. 
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where  the  character  of  the  transaction  is  so  attacked.  What  the  Avords  mean  in  legal 
apprehension,  I  scarcely  know.  The  decree  .should  have  been  either  in  the  words  of  the 
prayer  of  the  bill,  or  the  words  "  unfairly  and  improperly  obtained  "  sliould  have  been 
further  explained. 

The  injunction  was  dissolved  on  the  gi'ound  that  the  enjoyment  of  the  premises  would 
have  been  annihilated,  if  it  had  been  continued  to  the  hearing  of  the  cause,  when  it 
might  have  turned  out  that  the  Defendant  was  entitled  to  the  benefit  of  the  contract. 
The  question  of  value  was  very  important,  and  could  not  have  been  properly  tried  with- 
out having  before  the  jury  the  terms  of  the  old  lease.  If  it  can  be  made  out  that 
.£10,000  in  the  value  of  the  lease  was  lost  by  the  effect  of  the  bond  (a  result  which  it 
might  be  difficult  to  make  out),  that  also  ought  to  be  before  the  jury.  The  dissolution 
of  the  injunction  by  no  means  decides  the  question  now  before  us. 

When  this  case  was  before  me,  what  struck  me  upon  the  question  of  preventing  the 
Defendant  Rhodes  from  having  the  enjoyment  in  [lerson  until  [262]  the  cause  could  be 
lieard  was  this :  that  if  it  turned  out  that  .sufficient  value  was  given,  the  consequence 
would  be,  that  between  the  period  at  which  the  Vice-Chancellor  granted  the  injunction 
and  the  period  when  the  cause  should  be  heard,  it  would  be  taking  away  from  the 
tenant  the  enjoyment  winch  it  might  turn  out,  upon  the  hearing  of  the  cause,  he  was 
entitled  to.  If  that  was  unjustly  taken  away  from  him,  it  must  necessarily  have 
operated  most  injuriously  upon  the  whole  scheme  of  management,  considering  the 
nature  of  the  lease  which  he  had  obtained.  If  it  might  have  turned  out,  on  the 
other  hand,  that  he  had  given  too  little  for  the  lease,  it  appears  to  me  that  would 
have  been  a  case  for  the  appointment  of  a  receiver,  with  directions  that  he  should  carry 
on  the  scheme,  rather  than  for  an  injunction,  which  would  take  away  from  the  tenant 
the  enjoyment  in  the  mean  time.  If  they  had  taken  the  issue  upon  value,  and  it  had 
turned  out  that  there  had  not  been  value  enough  given  for  it,  I  should  then  have  sup- 
ported the  injunction.  I  certainly  had  formed  an  opinion  upon  hearing  the  motion  that 
there  was  not  a  fair  ground  for  the  injunction.  Nobody  doubts  that  Mr.  Rhodes  was  a 
man  of  substance  enough  to  have  accounted  for  all  the  brick  earth,  and  to  have  made 
compensation  for  all  he  should  do  with  the  estate,  if  it  turned  out  on  the  hearing  of  the 
cause  that  he  was  not  entitled  to  have  a  lease.  I  thought  I  should  do  a  great  injury  one 
way,  by  interrupting  the  possession ;  and  that  I  should  be  doing  no  injury,  finally,  the 
other  way. 

I  was  affected  also  by  another  consideration,  and  a  most  material  consideration  it  is 
in  cases  of  this  kind ;  namely,  that  there  is  not  a  charge  in  the  [263]  bill  that  does  not 
go  directly  upon  fraud.  I  never  meant,  however,  by  any  observations  upon  that  subject, 
to  say  that  although  there  might  not  be  fraud, — what  is  strictly  called  fraud  as  between 
a  landlord  and  a  tenant  in  such  an  agreement  as  this, — that,  on  the  other  hand,  it 
appearing  the  tenant  had  employed  as  his  agents  the  Messrs.  Tebbutts,  who  were  also 
agents  on  the  other  .side  for  the  landlord, — I  never  meant  to  intimate  that  it  might  not 
turn  out  to  be  a  case  in  which  the  Court  would  interfere  upon  the  ground  of  the  doctrine 
of  equity,  applicable  to  landowners  and  their  stewards ;  or  with  respect  to  a  mortgagor 
and  a  mortgagee,  if  that  mortgagee  was  an  attorney  in  whom  confidence  was  placed,  as 
in  the  case  of  Walmesley  v.  Booth,*  and  all  the  other  cases  in  which  it  is  not  positive 
fraud  that  is  to  be  made  out,  but  a  breach  of  the  duty  of  the  person  in  whom  confidence 
is  placed  ;  that  breach  of  duty  consisting  in  his  not  making  all  the  communications  which 
the  reposing  that  confidence  in  him  requires  from  him.  And  I  think  that  there  are 
many  cases,  several  of  which  have  occurred  in  my  time,  in  which  it  is  admitted  that  as 
to  an  act,  which,  as  between  man  and  man,  would  be  an  act  not  only  not  blameable  on 
the  part  of  the  person  who  reaped  the  benefit  of  it,  but  might  be  very  laudable  on  the 
part  of  the  person  who  gave  the  benefit  of  the  act  to  such  an  individual  : — yet  the  case 
would  be  very  difterent  if  the  transaction  took  place  between  A.  and  B.,  A.  reposing 
confidence  in  B.,  and  B.  not  giving  him  all  the  information  that  might  enable  him  to 
judge  for  himself  upon  a  full  understanding  [264]  of  what  the  lease  was,  and  what  the 
benefit  would  be.  All  that  doctrine  of  equity  appeared  to  me  to  be  open  for  consideration 
in  the  further  discussion  of  the  cause ;  and,  accordingly,  in  these  papers  you  will  find 
that  there  is  evidence  very  well  worthy  of  attention  upon  this  subject.     I  am  not  now 

*  2  Atk.  30.  See  also  Newman  v.  Payne,  2  Ves.  jun.  199.  4  Bro.  C.  C.  350. 
Lewis  V.  Morgan,  3  Anst.  769,  and  Plenderleath  t\  Fraser,  3  Ves.  &  Bea.  176. 
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meauiug  to  intimate  what  tlic  result  or  the  effect  of  tliat  cvi<leiii'e  may  t)0  ;  but  there 
was  evidence,  of  which  I  knew,  and  could  know,  nothing  at  tlic  time  when  I  dissolved 
the  injunction.  I  am,  therefore,  aTixious  now  to  say, — and  it  is  for  this  reason, 
jirincipally,  that  I  liave  attended  this  cause, — that  my  dissolving  tliat  injunction  pro- 
ceeded on  no  other  ground  than  this:  that  it  was  my  duty  tlieu  to  consider  whether  I 
could  take  away  the  interim  enjoyment  from  the  tenant  before  1  knew  what  the  ultimate 
result  would  be  of  all  the  further  evidefice  that  might  be  given,  not  one  tittle  of  which 
was  at  that  time  befoi'e  me.  As  to  the  order  for  the  dissolution  of  the  injunction, 
whether  I  was  right  or  wrong,  it  is  happy  for  me  that  others  are  now  to  judge  ;  but  1 
think  it  my  duty  to  declare  that  all  I  meant  by  dissolving  that  injunction  was  this : 
that  if  it  turned  out  that  the  tenant  had  given  .sufficient  value  for  the  lease,  I  did  not 
think  myself,  nor  did  I  think  the  Vice-Chancellor  of  that  day,  justified  in  interrupting 
the  interim  enjoyment ;  the  value  being,  in  the  mean  time,  by  the  verdict,  to  be 
ascertained.  If  the  verdict  turned  oiit  to  be  upon  an  issue  whether  a  just  value  was 
given  or  not,  I  thought  1  slnjuld  not  feel  justified  in  destroying  the  interim  enjoyment; 
and  that  I  should  do  more  mischief  by  destroying  that  interim  enjoyment  whatever 
might  be  the  result  of  the  cause,  than  I  should  do  by  dissolving  the  injunction. 

[265]  I  have  said  these  few  words  on  the  case  as  it  is  before  your  Lordshijis  now,  in 
order  that  it  may  not  be  understood  that  I  have  formed  a  jiremature  oi)inion  in  this  case 
as  to  the  application  of  some  of  the  most  sacred  principles  of  the  Courts  of  Eqiuty  ;  for  I 
say  that  my  mind  was  not  at  all  engaged  in  the  application  of  those  principles  at  that  early 
stage  of  the  cause.  I  beg  that  nothing  I  have  now  said  may  have  the  least  prejudice, 
either  as  regards  the  counsel  or  the  persons  concerned  in  discussing  the  whole  of  the 
case  upon  the  present  state  of  the  record. 

(April  5.)  The  Lord  Chancellor. — The  question  is,  whether  the  lease  was  obtained 
by  fraud  and  imposition,  and  it  might  be  such  fraud  and  imposition  as  a  judge  anil  jury 
could  try  (they  knowing  what  they  call  fraud  and  imposition  at  common  law).  But  the 
finding  might  negative  that,  and  they  might  say  that  there  was  no  such  fraud  and 
imposition  as  the  Court  of  Chancery  had  sent  to  them  to  try,  and  still  might  have  left  a 
question  between  the  parties  ;  namely,  considering  the  relation  in  which  the  parties 
stood  to  each  other — the  Tebbutts'  position  with  respect  to  Mr.  Beauvoir  rather  than 
]Mr.  Rhodes,  who  was  the  former  tenant ;  and  considering  the  peculiar  circumstances 
under  which  Mr.  Rhodes  (as  it  is  said  through  Mr.  Tebbutt)  obtained  that  lease — 
whether  the  proof  of  adequate  value  was  not  thrown  upon  the  party  obtaining  the  lease. 
Then  another  consideration  might  arise  as  to  the  adequacy  of  the  value  ;  and  it  might 
be  a  question  of  adequate  or  inadequate  value,  absolutely  so  called  ;  that  is  to  say, 
whether  it  was  such  a  value,  such  terms,  as  might  have  been  obtained  from  any  solvent 
and  responsible  tenant,  though  a  stranger.  That  would  dispose  of  the  question,  if  it 
were  proved  that  such  a  consideration  were  given  for  the  lease  as  [266]  any  stranger, 
solvent  and  responsible  to  perform  his  engagements,  would  have  given  for  it,  supposing 
that  the  question  whether  an  adequate  value  was  given,  were  the  only  question.  But 
this  other  question  might  arise  :  Suppose  the  terms  were  not  such  as  any  solvent  or 
responsible  tenant  would  give,  might  not  !Mr.  Beauvoir  have  intended  to  favour  Mr. 
Rhodes  ?  Then  there  would  on  this  point  be  two  questions  to  be  tried : — First,  Did  he 
or  did  he  not  intend  to  give  a  favour  or  benefit  to  Mr.  Rhodes?  Secondly,  if  he 
did  intend  to  give  such  favour  or  benefit  to  Mr.  Rhodes,  whether  (regard  being 
had  to  that  intention)  the  terms  obtained  were  such  as  ought  to  have  been  obtained 
under  such  circumstances  1  All  that  was  thrown  out  in  the  former  proceeding  as  to  an 
issue,  was  to  try  whether  the  lease  was  obtained  by  fraud  and  imposition,  which,  I 
apprehend,  if  it  had  gone  to  be  tried  at  law,  would  only  reach  to  one  enquiry  ;  but  the 
parties  would  have  had  the  benefit  of  examining  the  Tebbutts,  and  it  might  be  advan- 
tageous with  respect  to  Dale's  evidence.  Mr.  Dale  says  a  conversation  took  place  in  the 
evening  between  ilr.  Beauvoir  and  himself  with  respect  to  this  lease  ;  and,  he  says  in 
the  course  of  the  conversation  tfiat  he  understood  from  Mr.  Beauvoir  (the  words  are, 
that  he  understood)  that  he  had  doubts  whether  he  should  grant  the  lease  or  not.  The 
words  are,  "that  in  the  evening  of  the  same  day  he  again  saw  the  said  Peter  lieauvoir 
"  in  his  bedroom,  when  some  conversation  took  place  between  Mr.  Beauvoir  and  himself 
"  in  regard  to  the  proposed  agreement ;  and  that  he  understood  from  the  conversation  of 
"  ]-'eter  Beauvoir  that  he  felt  considerable  doubt  as  to  whether  it  was  advisable  or- not 
"  for  him  to  agree  to  grant  such  proposed  new  lease."     Now,  if  one  had  had  the  very 
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words  wliich  [267]  Mr.  lleaiivoir  used,  we  should  have  been  able  to  tell  more  about  it. 
The  solicitor  was  made  the  instrument  by  a  stranger  for  obtaining  an  advantageous 
lease  from  the  landlord  (who  was  the  client  of  the  solicitor),  which  the  solicitor  himself, 
if  it  had  been  for  his  own  benefit,  could  not  have  obtained.  He  must  have  pnived  that 
an  adequate  consideration  was  given,  not  adequate  in  the  second  sense,  but  in  the  first 
sense  and  best  sense,  namely,  the  utmost  that  could  have  been  got  from  a  solvent  person. 

Lord  Plunkett. — It  is  competent  for  the  Coilrt  of  Equity  to  decide  upon  the  question 
of  value  without  an  issue.  What  you  rely  upon  is  this — that  the  Respondent  has  not 
made  out  a  case  of  undervalue  ;  that  is  the  proposition  you  maintain  :  but  under  the 
circumstances  of  this  case  the  proof  of  full  value  must  be  thrown  upon  the  Appellant, 
and  therefore  it  would  be  for  him  to  say  ujion  the  evidence  already  given  that  an  issue 
is  indispensable,  or  that  the  proof  of  full  value  has  been  made  out  suflSciently  by  the 
Appellant  in  this  case. 

The  Lord  Chancellor. — There  is  another  thing  that  struck  me  :  without  saying  that 
the  lease  is  to  be  set  aside  upon  the  ground  of  fraud  and  imposition,  may  there  not  be 
such  dealing  on  the  part  of  ilr.  Tebbutt  and  jNIr.  Rhodes,  evidenced  in  this  correspond- 
ence, as  should  throw  the  proof  of  the  fulness  of  consideration  upon  them  without 
going  so  far  as  to  say  that  there  is  actually  such  fraud  as  to  entitle  the  Court,  without 
any  consideration  of  value,  to  set  it  aside  1  In  other  words,  there  are  two  ways  in  which 
misconduct  or  suspicious  conduct  might  shake  the  title  :  one  is,  that  though  the  full 
consideratiiin  was  given,  it  was  such  as  to  make  the  transaction  invalid  though  the  full 
[268]  consideration  had  been  paid  ;  but  the  other  is,  that  it  is  not  sufficient  to  make  it 
invalid  if  a  full  consideration  had  been  obtained,  but  it  is  sufficient  to  throw  upon  the 
party  seeking  to  obtain  the  benefit  of  it  the  proof  of  the  fulness  of  consideration.  I 
throw  out  for  the  consideration  of  the  counsel  on  both  sides  these  observations,  arising 
from  a  consideration  of  the  whole  case  since  the  last  hearing  of  the  cause  by  the  three 
noble  and  learned  Lords  whose  valuable  assistance  we  have  on  the  present  occasion. 

Lord  Plunkett. — How  would  the  learned  Judge  have  to  charge  the  jury  upon  an 
issue  of  fraud  or  no  fraud  1  I  own  I  should  have  ver\^  great  difficidty  to  know  how  to 
charge  a  jury  so  as  to  come  at  the  real  question  at  law. 

The  Lord  Chancellor. — If  the  jury  were  to  find  fraud,  that  would  decide  the  cause, 
and  there  is  no  doubt  there  would  then  be  an  end  of  the  case ;  but  if  they  found  the 
other  way,  it  would  not  put  an  end  to  the  case.  There  still  might  be  enough  to 
constitute  fraud  in  a  Court  of  Equity,  although  the  judge  and  jury  might  not  consider 
it  fraudulent.  Your  Lordships  have  now  heard  the  arguments  on  both  sides  on  the 
very  voluminous  proceedings  in  this  case,  which  contain  a  great  variety  of  circumstances, 
some  of  them  requiring  very  careful  and  minute  investigation  before  we  come  to  a  final 
determination  upon  the  question  now  immediately  before  us ;  whether  you  affirm,  or 
reverse,  or  alter,  the  decree  appealed  from,  or  put  the  matter,  which  is  the  other  course, 
if  not  the  whole,  at  least  some  of  the  leading  matters,  into  a  train  of  further  investigation, 
^lany  questions  undoubtedly  arise  here  for  consideration,  and  depending  more  or  less 
[269]  upon  a  minute  investigation  of  the  facts ;  as,  first.  Whether  Mr.  Tebbutt  ex- 
ceeded the  bounds  which  were  prescribed  to  him  by  the  situation  in  which  he  stood  in 
relation  both  to  ^Ir.  Rhodes  and  to  Mr.  IJeauvoir ;  whether  he  did  that  which  is 
naturally  incident  to,  and  one  may  say  almost  unavoidably  follows  from  the  anomalous 
and  somewhat  inconsistent  situation  in  wliich  a  professional  gentleman  is  placed  who  is 
acting  for  two  difi'erent  parties,  and  the  more  especially  when  those  two  parties  are  in 
conflicting  interests,  as  buyer  and  seller,  landlord  and  tenant,  the  exposer  to  sale  or  to 
let  and  the  purchaser  of  the  subject  matter  of  sale  or  lease ;  whether  Mr.  Tebbutt  went 
beyond  the  line  of  duty,  and  whether  there  was  that  suspicious  conduct  (I  wish  to  use 
the  lightest  term)  which  a  man  must  always  unavoidably  appear  to  pursue  who  stands 
in  this  critical  and  extremely  difficult  relation  between  the  two  parties.  Next,  if  he 
did,  whether  what  was  done  through  him,  and  what  was  obtained  by  Mr.  Rhodes 
through  him,  might  be  said  to  have  been  obtained  by  fraud  and  imposition ;  such  fraud 
and  imposition,  as  if  tried  by  a  jury,  would  lead  to  a  verdict  that  it  was  obtained  by 
fraud  and  imposition  or  not,  and  which  in  one  event  would  at  once  set  aside  the  whole 
transaction  ;  (but  short  of  that  there  might  be  misconduct  oh  the  part  of  those  parties, 
and  this  seems  to  be  the  view  the  Vice-Chancellor  took  of  the  case,  and  which  accounts 
for  -the  somewhat  unusual  expressions  in  the  decree,  when  it  is  set  aside,  not  on  the 
ground  of  fraud  expressly  stated,  but  of  unfairness  and  impropriety) :  finally,  whether 
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or  not  there  was  such  coiuUict  on  the  part  of  Mr.  Rhodes  and  Messrs.  Tebbutts  with 
respect  to  Mr.  Beauvoir,  in  [270]  obtaining  that  lease,  as  would  throw  upon  them  the 
proof  that  an  adequate  eonsideration  was  given  for  it.  In  this  case  the  adequacy  nf 
considrraliiiii  divides  itself  into  two  <iucstions  ;  the  one  relating  to  the  relation  in  which 
iMr.  Jieauvoir  and  Mr.  Khodes  stooil,  and  that  would  be  whether  he  meant  to  favour  Mr. 
Khodes,  and  if  he  so  meant  to  favour  him,  then  the  question  would  arise,  whether  the 
terms  upon  which  ^Ir.  Rhodes  obtained  this  lease  from  !Mr.  lieauvoir  were  such  as 
regard  being  had  to  that  supposed  favour  intended  by  Mr.  Beauvoir,  his  landlord,  were 
such  as  not  to  go  beyond  the  limit  of  favour,  that  is,  were  such  as,  even  assuming  that 
he  intendeil  to  favour  him,  the  lease  so  obtained  ought  not  to  stand.  These  are  the 
questions  which  arise  in  the  course  of  this  case,  and  which  are  necessary  to  be  minutely 
and  separately  considered  before  your  Lordships  come  to  a  decision.  Your  Lordships, 
as  I  understand,  are  desirous  to  have  (I  entirely  agree  in  that  wish)  further  time  to 
consider  the  matter,  and  with  that  view  I  move  your  Lordships  that  the  further 
consideration  of  this  case  do  stand  adjourned. 

Juilgment  was  delivered,  on  the  motion  of  the  Lord  Chancellor,  with  the  following 
observations : — 

(Aug.  16.)  The  noble  and  learned  Lords,  the  benefit  of  whose  assistance  we  had 
at  tlie  hearing  of  this  case,  have  concurred  in  opinion  with  me  that  it  is  lit  that 
certain  issues  should  be  tried  ;  and  I  have  to  propose  such  issues,  giving  direction 
by  way  of  the  substance  of  those  issues  which  ought  to  be  framed,  in  order  that 
this  matter  may  be  satisfactorily  investigated.  The  proposition  which  I  have  to 
sub-[271]-niit  to  your  Lordships  is,  that  the  matter  be  remitted  to  the  Yice-Chancellor 
— to  the  Court  of  Chancery,  indeed  (from  which  the  appeal  came),  with  directions  to 
frame  issues  for  the  trial  of  the  matter ;  the  substance  of  which  issues  will  be  contained 
in  the  directions  to  be  given  ;  and  those  directions  and  instructions  are  to  this  effect : — - 
The  first  issue  is  to  be  generally,  Was  the  lease  obtained  by  fraud  and  imposition  ? 
The  second.  Did  j\Ir.  Peter  Beauvoir  know  at  the  time  he  executeil  the  agreement  that 
Tebbutt  was  Rhodes's  solicitor  as  well  as  his  own  1  The  third,  AVas  the  lease  granted 
at  an  undervalue,  .supposing  ]\Ir.  Rhodes  was  a  stranger?  The  fourth,  Did  Mr.  Peter 
Beauvoir  intend  to  favour  Rhodes  in  the  lease  ?  The  Kfth,  Was  the  lease  granted  at 
au  undervalue,  supjiosing  Mr.  Peter  Beauvoir  intended  to  favour  Rhodes  1  To  which  I 
should  have  added  directions  to  examine  Thomas  Tebbutt,  who  was  made  a  defendant ; 
but  that,  I  understand,  can  be  no  longer  operative,  because  it  appears  that  that  person 
has  since  died.  Any  questions  that  may  arise  as  to  the  mode  of  framing  these  issues, 
or  as  to  any  directions  to  be  given,  touching  any  witnesses  to  be  examined,  or  deposi- 
tions to  be  read  on  the  trial  of  these  issues,  as  consistent  with  former  practice,  will 
be  most  conveniently  and  competently  made  by  the  Court  to  which  this  case  shall  be 
remitted. 

It  is  ordered  and  adjudged,  that  the  cause  be  remitted  to  the  Court  of  Chancery, 
with  instructions  to  his  honour  the  Vice-Chancellor  to  give  the  necessary  directions, 
according  to  the  use  of  the  Court,  for  the  framing  of  issues  for  trial  in  a  court  of  law, 
of  which  the  following  is  the  substance  ;  that  is  to  say,  first.  Was  the  lease  obtained 
by  fraud  [272]  and  imposition  ?  Secondly,  Did  Peter  Beauvoir  know  when  he 
executed  the  agreement  that  Tebbutt  was  Rhodes's  solicitor,  as  well  as  his  own,  in 
this  matter  1  Thirdly,  Was  tlie  lease  granted  at  an  undervalue,  supposing  Rhodes  had 
been  a  stranger  1  Fourthly,  Did  Peter  Beauvoir  intend  to  favour  Rhodes  in  the  lease  ? 
Fifthly,  Was  the  lease  granted  at  an  undervalue,  supposing  Peter  Beauvoir  intended  to 
favour  Rhodes  ?  And  it  is  further  ordered,  that  the  Vice-Chancellor  do  give  du-ections 
as  to  the  examination  of  any  particular  persons  or  person,  or  the  reading  of  any 
particular  depositions,  and  generally  make  such  orders  and  give  such  directions  relative 
to  the  trial  of  such  issues  as  he  shall  think  proper ;  and  do  also  make  such  orders 
respecting  the  proceedings  now  pending  in  the  said  causes,  or  any  of  them,  and 
respecting  the  further  proceedings  therein,  as  shall  be  just  and  consistent  with  tliis 
judgment. 

In  December,  1832,  a  motion  was  made  before  the  Vice-Chancellor,  to  direct  the 
issues  according  to  the  order  of  the  House  of  Lords ;  but  he,  conceiving  that  he  bad 
no  jurisdiction,  refused  to  make  any  order,  whereupon  the  Plaintiffs  in  the  suit  made 
a  similar  motion  before  the  Lord  Chancellor,  who,  after  liearing  the  parties,  made  the 
following  order. 
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His  Lorilship  doth  order,  that  the  parties  do  proceed  to  a  trial  or  trials  at  law,  in 
his  Majesty's  Court  of  Exchequer,  at  such  time  as  the  Lord  Chief  Baron  of  tliat  Court 
shall  apjioint,  upon  the  following  issues,  viz. :  First,  Was  the  lease,  hearing  date  the 
17th  day  of  January,  1821,  in  the  pleadings  mentioned,  granted  by  Peter  ]>eauvoir, 
deceased,  therein  named,  U>  the  Defendant,  William  Ehodes,  [273]  obtained  by  fraud 
and  imposition?  Secondly,  Did  Peter  Beauvoir,  deceased,  in  the  pleadings  named, 
know,  when  he  executed  the  agreement,  bearing  date  the  13th  and  15th  days  of 
January,  1821,  in  the  pleadings  mentioned,  that  Thomas  Tebbutt  the  elder,  therein 
named,  was  the  Defendant  William  Rhodes's  solicitor,  and  acting  for  him  in  the 
matter  of  the  said  agreement,  or  of  the  lease,  bearing  date  the  17th  day  of  January, 
1821,  in  the  pleadings  mentioned,  as  well  as  for  himself  the  said  Peter  Beauvoir? 
Thirdly,  Was  the  lease  bearing  date  tlie  17th  day  of  January,  1821,  in  the  pleadings 
mentioned,  granted  at  an  undervalue?  Fourthly,  Did  Peter  Beauvoir,  deceased,  in  the 
pleadings  named,  intend  to  favour  the  Defendant,  William  Rhodes,  in  respect  of  the 
terms  on  which  the  lease  bearing  date  the  17th  day  of  January,  1821,  in  the  pleadings 
mentioned,  should  be  granted  1  Fifthly,  Was  the  lease  bearing  date  the  1 7th  day  of 
January,  1821,  in  the  pleadings  mentioned,  granted  at  an  undervalue,  supposing  Peter 
Beauvoir,  deceased,  in  the  pleadings  named,  intended  to  favour  the  Defendant,  William 
Rhodes?  And  in  the  first  of  such  issues  it  is  ordered,  that  Richard  Benyon  de  Beauvoir 
(the  Plaintiff  in  the  first  and  the  Defendant  in  the  second  mentioned  causes)  be  Plaintifl' 
at  law,  and  William  Rhodes  (the  Defendant  in  the  first  and  Plaintiff  in  the  second 
mentioned  causes)  be  Defendant  at  law.  And  in  the  second  of  such  issues  it  is  ordereil, 
that  the  said  William  Rhodes  be  Plaintiff  at  law,  and  the  said  Richard  Benyon  de 
Beauvoir  be  Defendant  at  law.  And  it  is  ordered,  that  in  the  third  of  such  issues  the 
said  Richard  Benyon  de  Beauvoir  be  Plaintiff  at  law,  and  the  said  William  Rhodes  be 
Defendant  at  law.  [274]  And  that  in  the  fourth  of  such  issues  the  said  AVilliam 
Rhodes  be  Plaintifl'  at  law,  and  the  said  Richard  Benyon  de  Beauvoir  be  1  )efendant 
at  law.  And  that  in  the  fifth  of  sueli  issues  the  said  Richard  Benyon  de  Beauvoir 
be  Plaintiff  at  law,  and  the  said  William  Rhodes  be  Defendant  at  law.  And  the 
Defendants  in  such  issues  respectively  are  forthwith  to  name  attornies,  accept  declara- 
tions, appear  and  plead  to  issue.  And  it  is  ordered,  that  it  be  referred  to  the  Master 
of  this  Court,  to  wliom  these  causes  stand  referred,  to  settle  the  said  issues,  in  case 
the  parties  difl'er  about  the  same.  And  it  is  ordered,  that  the  documentary  evidence 
which  was  read  at  the  hearing  of  .these  causes  may  be  read  at  the  trial  or  trials  of  such 
issues  without  proof,  and  no  objection  to  the  admissibility  of  any  part  thereof  is  to  be 
allowed.  And  it  is  ordered,  that  each  party  do  produce  such  of  the  documents  read 
at  the  hearing  of  these  causes  as  are  in  his  possession,  and  shall  be  required  by  the 
other  party  to  be  produced.  And  if  the  jury  shall  find  any  special  matter,  it  is  ordered 
that  the  same  be  endorsed  on  the  postea  or  posteas.  And  it  is  ordered,  that  either 
party  be  at  liberty  to  read  the  depositions  of  the  late  Defendants,  Thomas  Tebbutt  the 
elder  and  Thomas  Tebbutt  the  younger,  both  deceased,  taken  in  the  first-mentioned 
cause,  and  also  the  depositions  of  such  of  the  other  witnesses  taken  in  these  causes  or 
either  of  them,  on  the  trial  or  trials  of  such  issue  or  issues,  as  shall  be  dead  at  the 
time  of  such  trial  or  trials,  or  shall  be  proved  to  the  satisfaction  of  the  judge,  at  such 
trial  or  trials,  to  be  in  such  a  state  of  health  as  not  to  be  capable  of  attending,  saving 
all  just  objections  to  the  admissibility  of  the  depositions  of  such  [275]  other  witnesses. 
And  it  is  ordered,  that  the  Defendant,  John  Tebbutt,  be  examined  as  a  witness  on 
such  trial  or  trials ;  and  in  case  the  said  Defendant,  William  Rhodes,  shall  read  the 
depositions  of  the  said  late  Defendants,  Thomas  Tebbutt  the  elder  and  Thomas  Tebbutt 
the  younger,  or  either  of  them,  then  it  is  ordered,  that  the  said  Defendant,  John 
Tebbutt,  be  called  and  examined  as  a  witness  of  the  said  Defendant,  William  Rhodes, 
unless  the  said  last-named  Defendant  shall  have  called  and  examined  the  said  Defendant, 
John  Tebbutt,  as  a  witness  upon  any  of  the  said  issues,  which  shall  have  been  previously 
tried.  And  it  is  ordered,  that  all  parties  in  these  causes  do  produce  before  the  said 
Master,  upon  oath,  all  deeds,  papers,  evidences,  and  writings,  in  their  custody  or 
power,  relating  to  the  matters  in  question  ;  and  either  side  is  to  be  at  liberty  to  inspect 
and  take  copies  thereof  at  their  own  expense. 

The  issue  was  tried  in  the  Court  of  Exchequer,  in  Michaelmas  term,  18.34,  before  a 
special  jury,  who,  after  eight  days'  trial,  found  verdicts  upon  all  the  issues  for  ISIr.  de 
Beauvoir,  the  Plaintiff  in  equity  and  at  law  in  the  first  issue, 
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BAILEY  V.  WATKIXS. 
In  D.  P.  1826. 

This  was  an  appeal  to  the  House  of  Lords  against  an  order  of  tlie  Court  of 
Chancery,  rescinding  a  former  order  of  the  same  Court,  by  which  the  n^port  of  the 
Master,  finding  the  Appellant  the  best  bidder  and  purchaser  of  an  estate  sold  under 
the  clecree  of  the  Court  had  been  confirmed.  The  question  arose  in  a  creditor's  suit, 
in  which  the  bill  was  filed  by  the  Respondent  for  payment  of  the  debts  of  a  testator, 
who  had  devised  and  bequeathed  to  trustees  his  real  and  personal  estates  to  be  sold 
for  the  payment  of  his  debts.  A  sale  was  directed  under  the  decree  and  orders  of  the 
Court;  and  upon  the  sale,  [276]  the  Appellant,  being  the  highest  bidder  for  certain 
iron  works,  etc.,  was  reported  the  purchaser,  and  the  report  was  confirmed  absolutely. 
Six  months  after  the  order  of  confirmation,  a  discovery  was  made  by  two  of  the 
trustees  for  sale  named  by  the  testator,  that  the  Appellant  had,  before  the  sale,  entered 
into  an  agreement  with  Lewellyn,  their  co-trustee,  who  was  the  acting  manager  of  the 
iron  works,  to  admit  him  into  partnership  of  the  iron  works  in  case  the  Appellant 
should  became  the  purchaser  ;  and,  accordingly,  after  he  was  declared  purchaser,  he 
proposed  to  give  Lewellyn  one-eighth  of  the  profits  of  the  concern  as  managing  partner ; 
but  being  afterwards  doubtful  of  his  capacity  to  manage  it,  or  desirous  of  taking 
another  partner,  who  pair!  a  bonus  or  profit  to  the  Appellant  of  £7000,  he  gave  £1500 
to  Lewellyn  to  relinquish  his  claim. 

Upon  a  motion  made  on  behalf  of  the  two  trustees,  who  were  Defendants  in  the 
suit,  and  affidavits  filed  in  proof  of  the  facts  above  stated,  the  order  confirming  the 
purchase  was  rescinded. 

Note. — [207]  This,  and  some  of  the  facts  above  stated,  were  proved  by  the  following 
extract  from  a  bill  of  costs : — 

William  Rhodes,  Esquire, 

To  Thomas  Tebbutt. 

1820. 
Dec.  11.     On  hearing  privately  that  certain  persons  were  about  to  take 
your  farm  at  Hoxton  for  building,  writing  to  you  thereon 
13.     Attending  you  at  Clapton  upon  the  subject  when  you  gave  me 
proposals  to  take  the  same  of  Mr.  Beauvoir  at  £1200  a  year, 
and  advising  you  thereon       ..... 
1 G.     Writing  to  you  to  send  me  your  said  proposals  in  writing  for  my 
justification,  and  advising  you  thereon 

20.  Attending  you  thereon,  when  you  delivered  me  same  in  j-our 

handwriting,  perusing  them,  and  advising  thereon     . 

21.  Writing    to    Mr.    Beauvoir    thereon    and    therewith,    and    paid 

carriage  and  porterage  to  him  .... 

1821. 
Jan.  8.  Attending  you  this  day  on  your  wishing  me  to  go  down  to  ^[r. 
Beauvoir  and  endeavour  to  prevail  on  him  to  grant  you  a 
building  lease  of  your  farm  at  Hoxton,  conferring  with  and 
aiivising  you  thereon,  when  you  requesteii  me  to  go  this 
week  at  farthest,  which  I  agreed  to  do  .  .  .0134 

13.  -lourneyto  Downham  Hall,  when  I  found  Mr.  Beauvoir  was  very 

ill ;  he  stated  [208]  that  he  had  received  your  proposals,  and 
consented  to  my  preparing  a  lease  of  your  farm  for  building, 
upon  terms  very  advantageous  to  you  and  your  family.     Out 
necessarily  from  home  from  eight  this  morning  to  twelve  at 
night  .  .  .  .  .  .  .550 

Paid  post  chaise  hire  and  sundry  exi)enses  there  and  back  .        5    15     6 

14.  Attending  you  therewith  when  you  approved  of  the  same,  and 

desired  the  lease  to  be  made  out  directly,  when  I  sent  to 
town  inniiediatflv  by  vour  order  for  that  purpose       .  .        U    13     4 
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1821.  £      s.  d. 

Jan.   1.5.     Attending  you  again,  drawing  out  a  memorandum  at  the  foot  of 
the  proposals  that  you  agreed  thereto,  and  my  clerk  engross- 
ing and  witnessing  same  on  your  signing  it    . 
16.     Perusing  the  draft  lease  with  you  this  morning,  and  settling  the 
same  ...... 

Attending   therewith   to   town    In   b(>  engrossed,  and   paid  stage 
hire  ....... 


There  was  no  evidence  that  jNIr.  Eeauvoir  knew  that  Mr.  Tebbutt  was  acting  in  this 
matter  as  solicitor  for  the  Appellant,  or  had  come  down  at  his  request,  except  in  so  far 
as  a  knowledge  might  be  inferred  from  the  communication  of  the  fact  by  Mr.  Ashpitel's 
letter  before  stated,  p.  199.  The  form  of  the  [209]  memorandum  giving  an  authority 
to  ^Ir.  Tebbutt  to  act  for  Mr.  Eeauvoir,  and  items  in  the  bill  of  costs  made  out  by  Mr. 
Tebbutt,  delivered  to  the  executors  of  Mr.  Eeauvoir,  seem  to  furnish  a  contrary  inference. 

Richard  Eenyon  de  I'.eauvoir,  Esq., 

To  Thomas  Tebbutt. 
1821.  £      .s.  ,1. 

Jan.  13.  iVttending  the  Reverend  P.  Eeauvoir  at  Downham  Hall  by  his 
order,  relative  to  a  letter  he  had  received  from  ^Ir.  Rhodes 
for  taking  a  fresh  lease  of  Hoxton  farm,  and  surrendering  up 
his  old  one  :  conferring  with  Mr.  Eeauv(.iir  thereon,  and  at 
his  request  drawing  up  memorandum  for  letting  his  farm  at 
Hoxton  to  JNIr.  Rhodes  on  a  building  lease  :  reading  the  same 
over  to  him,  which  he  approved  of  and  signed,  and  another 
memorandum  for  renewing  ilr.  Warburton's  lease,  which  he 
also  approved  of.     Out  two  days        .  .  .  .      10   10     0 

Paid  chaise  hire  and  expenses  there  and  back      .  .  .       .5  15     6 

Numerous  attendances,  etc.  in  respect  of  the  above  two  leases  on 

executing  thereof,  etc.  .  .  .  .  .550 


[277]  ENGLAND. 

EXCHEQUER    CHAMBER. 

Daniel  Giles,  Esq.  late  Slieriff  of  the  County  of  Herts, —  Flaintiff  {m  Error) ; 
Harry  Grover  and  James  Pollard, — Defendants  (in  Error)  [1832]. 

[Mews'  Dig.  V.  34,  37,  44.  S.G.  1  CI.  &  F.  72  ;  9  Eing.  128  ;  2  M.  &  Scott  197.  See 
also  1 1  Rul.  Cas.  549.  On  point  as  to  property  in  goods  seized,  see  ex  parte 
Rayner,  1872,  41  L.  J.  Bkrcy.  26,  30  ;  In  re  Clarke,  [I'sgS]  1  Ch.  339  ;  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  26;  Bankruptcy  Act«,  1883  (46  &  47 
Viet.  c.  52),  s.  46  (3),  and  1890  (53  &  54  Vict.  c.  71),  s.  11.  As  to  position  of 
Crown,  see  8  Rul.  Cas.  pp.  199-201  ;  Bankruptcy  Act,  1883,  ss.  30,  150.] 

In  pursuance  of  a  commission  and  inquisition  thereon,  finding  G.  and  P.  indebted 
to  the  Crown,  an  extent  issueil  on  the  21st  of  August,  1816,  to  the  sheriff 
of,  etc.  to  inquire  what  debts  G.  and  P.  had  in  his  bailiwick.  By  an  in- 
quisition thereujion,  taken  on  the  same  day,  it  was  found  that  F.  and  N. 
were  indebted  to  G.  and  P.  in  £1480,  for  money  lent,  which  debt  thi' 
sheriii' seized  into  the  king's  hand.s.  On  the  same  21st  day  uf  August,  a 
writ  of  capiaK  ail  satitfaciendum  and  extent   was  issued  and  delivered  to 
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the  sheriil',  whereby  he  was  dkeoted  to  mquire  what  lands,  etc.,  and  to  aii- 
praise,  extend,  and  seize  the  lands,  goods,  and  chattels  of  F.  and  N.  into  the 
king's  hands,  until  the  debt  should  be  satisfied. 

Upon  an  inquisition  before  the  sheritt',  on  the  21st  of  October,  1816,  and  taken 
under  the  before-mentioned  writ,  it  was  found  that  F.  and  N.,  on  the  day 
of  issuing  the  writ,  were  possessed  as  of  their  own,  etc.  of  divers  goods  and 
chattels  within  the  bailiwick,  which  were  in  the  sheriifs  custody  at  the 
time  of  issuing  the  writ,  by  virtue  of  three  writs  of  Jicri  facias,  for  sums 
amounting  together  to  £3727,  and  of  an  extent,  tested  the  22d  day  of  July, 
1816,  for  £3066,  and  of  an  extent  in  aid,  tested  the  27th  of  .luly,  1816,  for 
£650.  The  goods  were  thereupon  seized  by  the  sheriff  into  the  king's 
hands,  subject  to  the  prior  executions  and  extents. 

Before  the  issuing  of  the  extent  of  the  21st  of  August,  three  several  writs  of 
Jicri  faciaii,  at  the  suit  of  several  creditors,  had  issued  against  F.  and  jS^., 
endorsed  respectively  for  £3.51,  £376,  and  £3000,  under  which  writs  the 
sheriff,  in  the  month  of  July,  1816,  had  seized  and  taken  in  execution  the 
same  goods  and  chattels  as  were  seized  under  the  extent  of  August, 
[278]  1816,  of  sufficient  value  to  .satisfy  the  several  .sums  indorsed  on  the 
three  writs  oi  fieri  facias. 

All  the  other  writs  of  extent  were  posterior  in  date  and  seizure  of  goods  to  the 
writs  of  fieri  faciax. 

The  goods  seized  under  the  extent  dated  in  August  1816,  were  afterwards  sold 
by  the  sherifi',  anil  the  proceeds  not  being  sufficient  to  satisfy  the  writs  of 
fieri  facias,  the  extent  dated  in  July,  and  also  the  extent  dated  in  August,  the 
sheriff  applied  the  proceeds  of  the  sale  of  the  goods  in  part  satisfaction  of 
the  writs  of  fieri  facias  and  of  the  extent  of  July. 

These  facts  being  found  upon  a  feigned  issue  directed  by  the  Court  of  Ex- 
chequer, judgment  was  given  for  the  Crown,  and  affirmed  upon  writ  of 
error  ;  in  effect  deciding,  that  where  a  subject  obtains  judgment  in  an  action, 
and  thereupon  a  writ  oi  fieri  facias  issues,  which  is  delivered  to  the  sheriff, 
who,  in  execution  thereof,  seizes  the  goods  of  the  Defendant,  if,  while  the 
goods  remain  in  the  hands  of  the  sheriff',  and  before  he  has  sold  them,  a 
writ  of  extent  in  aid  is  issued  against  the  same  Defendant,  as  debtor  of  a 
debtor  of  the  Crown,  tested  after  the  seizure  under  the  fieri  facias,  and  is 
delivered  to  the  sheriff',  the  writ  of  extent,  whether  it  be  in  chief  or  in  aid, 
shall  be  executed  upon  the  goods  seized  under  the  fieri  facias. 

This  case  arose  upon  a  special  verdict,  which  was  found  upon  a  trial  of  a  feigned* 
issue  directed  by  the   Court  of   Exchequer  in  Hilary  term  [279]  1824,  to  be  tried 

*  The  origin  of  the  feigned  issue  was  as  follows.  In  the  year  1817,  the  Attorney- 
General  filed  an  information  in  the  Exchequer,  against  the  Plaintiff'  in  error,  in  the 
nature  of  an  action  for  a  false  return  to  the  writ  of  extent  of  the  21st  of  August.  The 
Plaintiff  in  error  pleaded  the  general  issue ;  and  the  jury  to  try  the  same,  returned  a 
special  verdict  upon  the  record,  substantially  the  same  as  the  special  verdict  set  forth  in 
the  text.  On  the  10th  of  May,  1820,  the  case  was  argued  upon  the  direct  question  raised 
by  the  facts, — Whether  the  extent  at  the  suit  of  the  Crown,  tested  after  the  subject's 
judgment,  and  after  the  seizure  by  the  sheriff'  under  the  writs  of  fieri  facias,  was,  under 
the  circumstances  stated  in  the  special  verdict,  entitled  to  such  a  preference  as  to  defeat 
all  that  had  [279]  been  done  nn  the  part  of  the  judgment  creditor  by  himself,  and  the 
sheriff  for  the  recovery  of  the  debt  awarded  by  the  judgment,  under  the  writs  of  fieri 
facias,  upon  which  the  sheriff'  had  actually  received  the  Defendants'  goods. 

The  Court  took  time  to  deliberate  for  giving  their  judgment,  and  afterwards,  on  the 
8th  of  July,  1820,  judgment  was  given  for  the  Crown.  It  should  be  noticed,  however, 
that  two  only  of  the  Judges  of  the  Exchequer,  viz.  Baron  (.4raham  and  Baron  Garrow, 
expressed  an  opinion  in  favour  of  the  Crown. — Baron  Wood  differed  from  these  two 
learned  Judges,  and  expressed  a  clear  opinion  in  favour  of  the  Plaintiff  in  error.  The 
Lord  Chief  llanin  Uichards  gave  his  judgment  only  ^);'o  forriio,  for  the  Crown,  that  the 
que.stion  might  be  further  di.scussed,  and  decided  in  a  court  iiliove. 

A  writ  of  error  was  then  brought  in  the  Exchequer  Chamljcr,  and  after  two  argu- 
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between  the  above  parties,  and  originated  in  certain  proceedings  upon  a  writ  of  extent, 
then  depending  in  the  Court. 

The  declaration  recited  in  substance,  that  before  and  at  the  time  of  issuing  the 
extent,  tested  the  21st  of  August,  1816,  Harry  Grover  and  James  Pollard  were  indebted 
to  the  King  in  the  sum  of  £1480  6s.  9d.,  being  the  king's  money,  arising  from  assessed 
taxes  and  property  tax,  collected  and  received  by  H.  Grover  and  J.  Pollard,  as  bankers 
appomted  by  the  receiver-general  of  taxes  for  the  county  of  Hertford,  as  by  a  commission, 
etc.  appeared  :  that  at  the  time  of  issuing  the  extent,  H.  Fourdrinier  and  T.  Nicholls 
were  indebted  to  H.  Grover  and  J.  Pollard  in  the  .sum  of  £1363  5s.  Id.  for  money  lent ; 
whicli  last-mentioned  debt  liad  been  seized  into  the  king's  hands  by  a  certain  extent  and 
inquisition  previously  [280]  issued.  The  declaration  then  recited,  that  an  extent  had 
issuetl  on  the  21.st  day  of  August,  1816,  against  H.  Fourdrinier  and  T.  Nicholls  for  the 
debt,  which  was  duly  delivered  to  the  Plaintiff  in  error,  then  being  sheriff  of  the  county 
of  Hertford,  to  be  by  him  duly  executed ;  and  thereupon  a  question  arose  between  the 
Defendants  in  error  and  the  Plaintiff  in  error — Whether  at  the  time  of  issuing  the  last- 
mentioned  extent,  there  were  any  goods  and  chattels  of  H.  Fourdrinier  and  T.  Nicholls, 
or  either  of  them,  which  were  liable  to  seizure  under  the  extent,  and  afterwards  to  be 
.sold  for  the  purpose  of  satisfying  the  said  debt  of  the  Crown. 

The  dedaration  then  stated,  that  the  Defendants  in  error  asserted,  that  there  were 
.such  goods  and  chattels  ;  and  the  Plaintiff  in  error,  that  there  were  not ;  and  that  in 
consideration  that  the  Defendants  in  error  had  paid  £5  to  the  Plaintiff  in  error,  he 
promised  to  pay  them  £10,  if  at  the  time  of  issuing  the  extent  there  were  any  such 
goods  and  chattels. 

The  declaration  then  averred,  that  there  were  such  goods  and  chattels,  and  stated  a 
breach  of  the  promise. 

The  Plaintiff'  in  error  pleaded  to  the  declaration,  that  there  were  not  any  such  goods 
and  chattels  ;  upon  which  issue  was  joined.  The  cause  came  on  for  trial  at  the  sittings 
in  Trinity  term  1824,  when  the  jury  found  a  special  verdict,  in  which  the  facts  were 
stated  in  substance  as  follows  : — 

That  in  pursuance  of  a  commission,  to  inquire  whether  H.  Grover  and  J.  Pollard 
were  indebted  to  the  late  king,  and  an  inquisition  thereupon  finding  them  to  be  so  in- 
debted in  the  sum  of  £1480  6s.  9d.,  an  extent  issued  on  the  21st  day  of  August,  in  the 
year  of  our  Lord  1816,  to  the  sheriff'  of  Middlesex,  [281]  to  inquire  what  debts 
H.  Grover  and  J.  Pollard  had  in  the  sheriff's  bailiwick.  That  by  another  inquisition 
taken  on  the  21st  day  of  August,  before  the  sheriff'  of  Middlesex,  it  was  found  that 
H.  Fourdrinier  and  T.  Nicholls  were  indebted  to  H.  Grover  and  J.  Pollard  in 
£1368  5s.  Id.  for  money  lent ;  which  last-mentioned  debt  the  sheriff'  of  Middlesex  had 
then  seized  into  the  king's  hands.  That  on  the  21st  day  of  August,  a  writ  non  omittax 
capias  ad  satisfaciendum  and  extent,  tested  on  the  same  day,  issued  to  the  .sheriff'  of 
Hertfordshire  against  H.  Fourdrinier  and  T.  Nicholls  ;  whereby  the  sheriff  was  ordered 
to  inquire  what  lands,  and  goods,  and  chattels,  H.  Fourdrmier  and  T.  Xicholls,  or  either 
of  them,  then  had  :  and  the  sheriff'  was  thereby  ordered  to  appraise  ami  extend  the 
same,  and  seize  them  into  the  king's  hands,  till  the  debt  was  satisfied.  That  this  last- 
mentioned  writ  was  duly  delivered  to  the  sheriff  of  Hertfordshire,  the  Plaintiff'  in  error, 
on  the  21st  day  of  August. 

That  before  the  return  of  the  last-mentioned  writ,  to  wit,  on  the  21st  day  of 
October,  in  the  year  aforesaid,  by  an  inquisition  held  before  the  said  sheriff',  and  taken 
by  virtue  of  the  said  last-mentioned  writ,  it  was  founil,  that  the  said  Henry  Fourdrinier 
and  Thomas  Nicholls  were,  on  the  day  of  issuing  the  same  writ,  possessed  as  of  their  own 
proper  goods  and  chattels,  of  divers  goods  and  chattels  within  the  said  sheriff's  baili- 
wick, Avhich  were  m  the  said  sheriff's  custody  at  the  time  of  issuing  the  same  writ,  by 
virtue  of  three  writs  oi  fieri  facias,  for  sums  amounting  together  to  £3727  ;  and  of  an 
extent  tested  the  22d  day  of  July,  then  last,  for  £3066  Is.  9d.  ;  and  of  an  extent  in  aid 
of  one  Richard  Weedon,  tested  the  27th  day  of  the  [282]  said  month  of  July,  for 
£650  ;  all  which  said  goods  and  chattels,  subject  to  such  prior  executions  and  extents,  as 

ments  in  that  court,  before  the  Chief  Justices  of  the  Courts  of  K.  B.  and  C.  P.,  their 

judgment  being,  that  under  the  circumstances  an  information  would  not  lie  for  a  false 
return,  as  it  was  true  in  fact,  though  false  in  law  ;  a  feigned  issue  wa.s  recommended, 
and  adopted  to  try  the  material  point  in  issue. 
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far  as  the  same  were  available  in  law,  in  preference  to  the  said  extent  of  the  date  of  the 
said  21st  day  of  August,  the  said  sheriff  had  taken  and  seized  into  his  said  Majesty's 
hands.  That  the  said  goods  and  chattels  were  at  the  time  of  their  seizure  of  larger 
value  than  the  sums  of  money  directed  to  be  levied  by  the  two  extents,  tested  prior  to 
the  said  extent  of  the  21st  day  of  August.  That  the  said  sheriff  (the  Plain  tiff  in  error), 
at  the  return  of  the  extent  of  the  21st  day  of  August,  returned  accordingly  to  the  Court 
of  Exchequer,  that  he  had  seized  the  said  goods  and  chattels,  subject  to  such  prior 
executions  and  extents,  into  the  hands  of  his  said  late  Majesty,  as  by  the  said  extent  of 
the  21st  day  of  August  he  was  commanded. 

The  special  verdict  then  found,  that  before  the  issuing  and  teste  of  the  said  extent., 
tested  the  said  21st  day  of  August,  a  writ  ol  Jieri  facias,  tested  the  3d  day  of  July,  in 
the  same  year,  had  issued  against  the  said  Henry  Fourdriuier,  at  the  suit  of  one  Robert 
Gatty,  and  which  (duly  indorsed  to  levy  £351)  was,  on  the  8th  of  July,  1816,  delivered 
to  the  said  Plaintiff  in  error,  as  sheriff  of  Hertfordshire,  to  be  executed  ;  and  that  he,  on 
that  same  8th  day  of  July,  seized  and  took  in  execution  divers  goods  and  chattels  of  the 
said  Henry  Fourdrinier,  being  part  of  the  goods  and  chattels  mentioned  in  the  inquisi- 
tion, taken  on  the  extent  of  the  21st  day  of  August,  and  of  sufficient  value  to  satisfy 
the  sum  so  indorsed. 

It  then  found,  that  before  the  issuing  and  teste  of  the  said  extent,  of  the  21st  day  of 
August,  another  writ  oi  fieri  faciax,  tested  the  7th  day  of  July,  [283]  in  the  same  year, 
had  issued  against  the  said  Henry  Fourdrinier,  at  the  suit  of  one  Luder  Hoffman  ;  and 
which  (duly  indorsed  to  levy  £376)  was  delivered  to  the  said  Plaintiff  in  error,  as  sheriff 
as  aforesaid,  on  the  8th  day  of  the  said  month  of  July,  to  be  executed,  and  that  he,  on 
that  same  8th  day  of  July,  seized  and  took  in  execution  divers  goods  and  chattels  of  the 
said  Henry  Fourdrinier,  being  part  of  the  goods  and  chattels  mentioned  in  the  inquisi- 
tion, taken  on  the  said  extent  of  the  21st  day  of  August,  and  of  sufficient  value  to  satisfy 
the  sum  so  as  last  aforesaid  indorsed. 

It  then  found,  that  before  the  issuing  and  teste  of  the  said  extent  of  the  21st  day 
of  August,  another  writ  oi  Jieri  /acia.%  tested  on  the  3d  day  of  the  said  month  of  July, 
had  issued  against  the  said  Henry  Fourdrinier  and  Thomas  Xicholls,  at  the  suit  of  one 
Frances  ^laria  Rachel  Rougemont,  and  which  (iluly  indorsed  to  levy  £3000)  was  de- 
livered to  the  said  Plaintiff  in  error,  as  sheriB' as  aforesaid,  on  the  21st  day  of  the  said 
month  of  July;  and  that  he,  on  the  22d  day  of  the  said  month  of  July,  seized  and 
took  in  execution  divers  goods  and  chattels  of  the  said  Henry  Fourdrinier  and  Thomas 
Nicholls,  being  the  same  goods  and  chattels  mentioned  in  the  said  last-mentioned  incpiisi- 
tion,  and  of  sufficient  value  to  satisfy  the  sum  so  as  last  aforesaid  indorsed. 

It  was  then  found  by  the  special  verdict,  that  before  the  issuing  of  the  said  extent 
of  the  21st  day  of  August,  another  writ  of  7W!i  omittas  rapid.''  ad  satisfaciendum,  and 
extent,  bearing  teste  the  22d  day  of  July,  in  the  year  aforesaid,  (and  grounded  upon  a 
previous  inquisition  hol<len  liy  [284]  virtue  of  a  commission  in  the  u.sual  form,  by  which 
inquisition  it  had  been  found,  that  tlie  said  Henry  Fourdrinier  and  Thomas  Nicholls 
were  indebted  to  his  said  late  JMaje.sty  in  the  sum  of  £3066  l.s.  9d.  fur  duties  on  paper,) 
had  issued,  directed  to  the  said  sheriff  of  Hertfordsliire,  against  the  said  Henry  Fourdrinier 
and  Thomas  Xicholls,  and  was  delivered  to  the  said  Plaintiff  in  error,  as  such  sherifi', 
on  the  25th  day  of  the  said  month  of  -luly  ;  and  that,  under  an  inquisition,  held  before 
the  said  Plaintiff  in  error,  as  such  sheriff,  it  was  found,  that  the  said  Henry  Fourdrinier 
and  Thomas  Nicholls  were  possessed  of  divers  goods  and  chattels,  which  were  seized  by 
him  into  the  said  king's  hands,  under  the  said  last-mentioned  extent,  subject  to  the  said 
writs  of  Jieri  facias,  and  were  the  same  goods  and  chattels  as  are  mentioned  in  the 
inquisition  taken  on  the  said  extent,  tested  the  21st  day  of  August  aforesaid. 

The  special  verdict  then  found,  that  before  the  issuing  of  the  said  extent  nf  the 
21st  day  of  Augu.'^t,  another  writ  of  extent,  bearing  teste  the  27th  day  of  July,  in  the 
same  year,  (reciting,  that  it  had  been  found  by  an  inquisition,  held  by  virtue  of  a  (com- 
mission, that  Richaid  Weedon  was  indebted  to  his  said  late  Majesty  in  £650  for  duties 
of  excise  ;  and  also  reciting,  that  by  another  inquisition,  tested  on  the  said  27th  day  of 
July,  the  said  Henry  Fourdrinier  and  Thomas  Nicholls  were  found  indebted  to  the  said 
Richard  Weedon  in  £650  for  work  and  labour,  which  debt  had  been  seized  into  his 
said  Majesty's  hands,)  issued  to  the  sheriff  of  Hertfordshire  against  the  said  Henry 
Fourdrinier  and  Thomas  Nicholls,  and  was  delivered  to  the  said  Plaintiff  in  error,  as 
such  sheriff,  on  the  30th  [285]  day  of  the  said  month  of  July ;  and  that  under  an 
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inquisition,  held  by  the  said  Plaintiff  in  error,  as  such  sheriif,  it  was  found  that  the  said 
Henry  Fourdriuier  and  Thomas  Nicholls  were  possessed  of  divers  goods  and  chattels, 
which  were  seized  by  him  into  the  said  king's  hands,  under  the  said  last-mentioned 
extent,  subject  to  the  said  several  writs  oi  feri  facias  and  the  said  extent,  bearing  teste 
the  said  22d  day  of  July,  and  were  the  same  goods  and  chattels  as  are  mentioned  in  the 
inquisition  taken  on  the  said  extent,  tested  the  21st  day  of  August. 

It  was  then  found  by  the  special  verdict,  that  the  said  Plaintiff  in  error,  after  making 
the  said  return  to  the  said  extent,  tested  on  the  said  21st  day  of  August  in  the  year 
aforesaid,  that  is  to  say,  on  the  31st  day  of  March,  1817,  sold  all  the  goods  and  chattels 
specified  in  the  inquisition  taken  thereon,  for  a  sum  not  sufficient  to  satisfy  the  said 
writs  oi  fieri  facias  and  the  said  extents,  tested  the  22d  and  27th  days  of  July  aforesaid, 
but  more  than  sufficient  to  satisfy  the  said  last-mentioned  writs  of  extent,  and  paid  the 
proceeds  arising  from  such  sale  in  part  satisfaction  of  the  same  writs  of  fieri  facias,  and 
the  said  extent  of  the  22d  day  of  July  aforesaid ;  and  that  he  did  not  pay  any  part  in 
satisfaction  of  the  said  writ  of  extent,  tested  the  21st  day  of  August,  1816,  the  whole 
having  been  paid  and  applied  by  him  in  part  satisfaction  of  the  moiues  due  on  the  said 
several  writs  oi  fieri  facias,  and  the  said  extent  of  the  22d  day  of  July. 

The  special  verdict  then  stated,  in  the  usual  form,  that  tlie  jury  upon  the  whole 
matter  were  ignorant  whether  there  were  at  the  time  of  issuing  the  extent  of  the  21st 
day  of  August  aforesaid,  any  goods  and  chattels  of  the  said  Henry  Fourdriuier  [286]  and 
Thomas  Is'icholls,  or  either  of  them,  liable  to  seizure  under  the  same  extent,  and  after- 
wards to  be  sold,  for  the  purpose  of  satisfying  the  debt  of  the  Crown  mentioned  in  the 
writ  of  extent  ;  and  prayed  the  advice  of  the  Court  in  the  usual  way  upon  that  point. 
— Upon  this  special  verdict,  judgment  was  given  by  the  Court  of  Exchequer  for  the 
Plaintiffs  below,  the  now  Defendant  in  error,  in  Michaelmas  term  1824. 

In  Hilary  term  1825,  the  Defendant  below,  the  now  Plaintiff  in  error,  sued  out  a 
writ  of  error  returnable  in  the  Council  Chamber,  nigh  the  said  Exchequer. 

The  common  errors  were  there  assigned,  and  the^Defendants  in  error  joined  in  error, 
and  in  Hilary  term  1827,  the  judgment  of  the  Court  of  Exchequer  was  affirmed. 

The  Plaintiff  in  error  afterwards  brought  a  second  writ  of  error,  returnable  in  Parlia- 
ment, upon  which  the  common  errors  were  assigned,  and  the  Defendants  in  error  joined 
in  error. 

The  case  was  argued  before  the  House,  in  July  1831,  the  Judges  being  in  attend- 
ance. 

For  the  Plaintiffs  in  error,  !Mr.  J.  Campbell  and  ]\Ir.  Follett. 

For  the  Defendants  in  error,  i\Ir.  F.  Pollock  and  Sir  W.  Owen. 

At  the  conclusion  of  the  argument,  the  following  questions  were  put  to  the 
Judges : — 

1.  A  common  person  brings  his  action  against  another,  and  obtains  judgment,  issues 
a  writ  oi  fieri  facias  upon  that  judgment,  and  delivers  the  writ  to  the  sheriff,  who  in 
execution  thereof  seizes  [287]  the  goods  of  the  Defendant.  A\'hile  the  goods  remain 
in  the  sheriff's  hands,  and  before  he  has  ti  dd  them,  a  writ  of  extent  in  aid  is  issued 
against  the  same  Defendant,  as  debtor  of  a  debtor  of  the  Crown,  tested  after  the  seizure 
under  the  fieri  facias,  and  is  delivered  to  the  said  sheriff. 

Shall  this  writ  of  extent  be  executed  by  the  sheriff  extending  the  same  goods, 
seizing  them  into  the  king's  hands,  and  selling  them  to  satisfy  the  Crown's  debt,  without 
regard  to  the  writ  oi  fieri  facias  under  which  he  had  iu'st  seized  them  1 

2.  All  other  things  remaining  the  same,  does  it  make  any  difference  whether  the 
writ  of  extent  was  in  chief  or  in  aid  '? 

The  Judges  delivered  their  opinions  as  follows,  and  in  the  following  order : — 
Patteson  J. — In  this  case  j'our  Lordships  have  propounded  two  questions  for  the 
opinions  of  the  Judges.  1.  A  common  person  brmgs  his  action  against  another,  and 
obtains  judgment,  issues  a  writ  of  fieri  facias  upon  that  judgment,  and  delivers  the 
writ  to  the  sheriff,  who  in  execution  thereof  seizes  the  gooils  of  the  Defendant. 
While  the  goods  remain  in  the  sheriff's  hands,  and  before  he  has  sold  them,  a  writ 
of  extent  in  aid  is  issued  against  the  same  Defendant,  as  debtor  of  a  debtor  of  the 
Crown,  tested  after  the  seizure  under  the  fieri  facias,  and  is  delivered  to  the  said  sheriff. 
Shall  this  writ  of  extent  be  executed  by  the  sheriff  by  extending  the  same  goods, 
seizing  them  into  the  king's  hands,  and  selling  them  to  satisfy  the  Crown's  debt,  without 
regard  to  the  writ  of  fieri  facias  under  which  he  had  first  seized  them? 
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[288]  2.  All  other  things  remaining  the  same,  dries  it  make  any  difi'erence  whether 
the  writ  of  extent  was  in  chief  or  in  aid? 

Upon  the  first  question  much  difference  of  opinion  has  long  existed,  and  there  are 
conflicting  decisions  of  the  Courts  of  Law.  Your  Lordships,  therefore,  will  not  he 
surprised  to  find  that  the  Judges  have  not  been  able  to  agree,  and  it  has  become  my 
duty  to  state  my  opinion  upon  it. 

I  apprehend  that  the  answer  to  this  question  depends  upon  two  points  :  First,  Whether 
the  property  in  the  goods  is  so  altered  by  the  seizure  of  the  sheriff  under  the  feri  facias, 
that  the  extent  cannot  take  effect  1  and  secondly.  Whether  tlie  statute  33  H.  8.  c.  39.  s. 
74.  bars  the  right  of  the  Crown  ? 

As  to  the  first  point.  At  common  law,  the  goods  of  the  debtor  were  Iwund  from 
the  teste  of  a  writ  of  jieri  facias  at  the  suit  of  a  common  person,  as  well  as  from  the 
teste  of  the  king's  writ.  This,  as  to  common  persons,  is  altered  by  the  statute,  29 
Car.  2.  c.  3.  s.  16.,  since  which  they  are  bound  only  from  the  delivery  of  the  writ  oi  Jieri 
facias  to  the  sheriflf.  The  Crown,  however,  not  being  named  in  that  statute,  goods  are 
still  bound  from  the  teste  of  the  king's  writ.  l!ut  this  binding,  in  the  case  both  of  the 
king  and  of  a  common  person,  relates  only  to  the  debtor  himself  and  his  acts,  so  as  to 
vacate  any  intermediate  assignment  made  by  him  otherwise  than  in  market  overt ; 
(3  Lev.  19L  Philips  v.  Thomson,  per  Lord  Hardwicke,  2  Equ.  Cas.  Abr.  SSL  Lowthall 
V.  Tomkins,  per  Lord  Ellenborough  :  4  East,  538.  Payne  v.  Drewe,  and  many  other 
cases.)  And  even  when  made  in  market  overt  in  the  case  of  the  king,  it  in  no  way 
affects  the  priority  of  conflicting  writs.  The  ride  [289]  as  to  priority  between  common 
persons  always  was,  that  the  writ  which  was  first  delivered  to  the  sheriff  should  be  first 
executed,  without  regard  to  the  teste  ;  but  between  the  king  and  a  subject,  that  the 
king's  writ,  though  delivered  last,  should  be  preferred,  on  the  ground  expressed  by 
Loi^  Coke,  (9  Rep.  129  b..  Quick's  case,)  "  Quando  jus  domini  regis  et  suhditi  insimul 
^^  cmicruT%mt,jiis  regis praferri  debit  ;''  AYiAthisi  a\»o  \vii\\o\\t  regard  to  the  teste.  If, 
therefore,  a  writ  oi  fieri  facias  at  the  suit  of  a  common  person  be  delivered  to  the  sherifl', 
and  before  any  seizure  made  by  him  under  that  writ,  a  writ  of  extent  at  the  suit  of  the 
king,  tested  after  the  delivery  of  the  fi'eri  facias,  be  delivered  to  him,  it  is  not  doubted 
but  that  the  sherilT  would  be  bound  to  execute  the  writ  of  extent  in  preference  to  the 
fieri  facias.  In  the  case,  indeed,  stated  by  your  Lordships,  the  sheritt'  had  already 
seized  under  the  writ  of  fieri  facias,  before  the  writ  of  extent  was  delivered  to  him. 
What,  then,  was  tlie  effect  of  that  seizure  ?  If  by  it  the  \vrit  oi  fieri  facias  is  executed 
— if  the  rights  of  the  king  and  of  the  subject  no  longer  run  together — if  the  property 
in  the  goods  be  taken  out  of  the  debtor — then  the  writ  of  extent  is  too  late ;  it  has 
nothing  on  which  to  operate.  But  if  the  seizure  of  the  goods  be  but  an  inception  of 
the  execution — if  the  rights  of  the  king  and  the  subject  are  still  conflicting — if  the 
general  property  in  the  goods  still  remain  in  the  debtor — then  the  maxim  will  still 
apply,  and  the  king's  right  must  be  preferred. 

It  is  not  pretended  in  any  of  the  authorities,  except  in  some  supposed  loose  dicta, 
that  by  seizure  of  the  goods,  any  property  therein  is  acquired  by  the  creditor.  So  far 
is  this  from  being  the  case,  [290]  that  where  goods  were  seized  by  the  sherifl'  under 
one  writ  (which  had  been  last  (lelivered),  it  was  held,  that  he  might  sell  under  the 
■writ  of  another  creditor  which  had  been  first  delivered,  but  under  which  he  had  not 
seized ;  1  T.  R.  729.,  Hutchinson  v.  Johnston  ;  and  see  7  Taunt.  .56.,  Jones  v.  Atherton. 
Now,  if  the  seizure  under  a  writ  of  fieri  facias  executed  the  writ,  if  it  changed  the 
property,  and  vested  it  in  the  creditor,  how  came  it  that  the  sherifl',  having  seized  under 
the  second  writ,  was  not  compelled  to  sell  under  that  writ'!  It  cannot  be  said,  that 
the  reason  was  because  the  proiierty  was  bound  and  altered  by  the  delivery  of  the  first 
writ,  and  therefore  the  goods  could  not  be  taken  under  the  last,  since  it  was  held,  in 
4  East,  532.,  Payne  p.  Drewe,  that  if  the  sherilf  sell  imder  the  writ  last  delivered,  the 
creditor  whose  writ  was  first  delivered  cannot  follow  the  goods  or  their  proceeds,  though 
he  has  his  remedy  against  the  sheriff".  And  the  same  point  had  long  before  been 
determined  in  Smallcomb  v.  Cross,  1  Lord  Raym.  251.  1  Salk.  320.,  and  other  places. 
It  seems  to  me  to  be  clear  from  these  cases,  that  the  seizure  of  goods  by  the  sherifl'  will 
not  make  any  difi'erence  as  to  the  rights  of  creditors  under  conflicting  writs,  any  more 
than  tlie  teste  of  the  writs  does,  and  will  not  vest  any  property  whatever  in  the  creditor 
under  whose  writ  the  seizure  is  made  in  the  cases  of  common  persons  ;  why,  then, 
should  it  make  any  difi'erence  in  the  case  of  the  Crown  and  a  subject  ■?     It  is  true,  that 
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in  the  report  of  the  case  of  Wilbraham  v.  Snow,  1  Lev.  288.,  Lord  C.  J.  Kelyngc  is 
made  to  say,  that  "  the  property  is  altered  from  the  owner,  and  given  to  the  party  at 
"  whose  suit ;  "  but  the  reporter  adds  a  qumre,  [291]  and  the  other  reports  of  the  same 
case  do  not  mention  this  supposed  dictum.  Again,  in  one  report  of  Clerk  v.  Withers, 
2  Lord  Eaym.  1075.,  Gould  J.  is  made  to  refer  to  this  supposed  dictum  of  lyord  C.  J. 
Kelynge ;  but  in  another  report  of  the  same  case,  6  Mod.  293.,  Gould  J.  is  made  to  say 
only  that  Lord  C.  J.  Kelynge  held,  in  Wilbraham  v.  Snow,  that  the  sheriff  gained  a 
general  property  by  seizure,  whereas  the  other  Judges  held  that  he  gained  a  special 
property  only  ;  and  Powys  J.  is  made  to  say  that  the  general  property  remained,  perhaps, 
in  abeyance  :  all  which  shows  only  the  inaccuracy  of  the  reporters,  or  the  doubtful 
grounds  of  the  decision  ;  and  as  a  special  property  in  the  sheritf  is  quite  sufficient  ground 
to  warrant  the  decision,  no  other  ground  beyond  that  can  reasonably  be  taken  to  have 
been  established. 

Tliat  the  general  property  in  goods,  even  after  seizure,  remains  in  the  debtor,  is 
clear  from  this, — that  the  debtor  may,  after  seizure,  by  payment  suspend  the  sale,  and 
stay  the  execution  (2  Show.  87.,  The  King  v.  Bird),  and  have  back  his  goods  without 
any  bill  of  sale  or  assignment,  from  the  sheriff  or  creditor.  And  again,  that  if  the 
sheriff,  after  selling  a  sufficient  quantity  of  the  goods  seized  to  satisfy  the  ilebt,  proceed 
to  sell  more,  trover  will  lie  against  him  at  the  suit  of  the  debtor  ;  but  if  the  property, 
by  seizure,  is  taken  out  of  the  debtor,  it  must  be  so  taken  as  to  all  the  goods  seized  ; 
and  what  has  operated  to  restore  it  1  Still,  it  is  .said,  that,  by  the  seizure,  a  special 
property  vests  in  the  sheriff,  and  that  this  is  an  alteration  of  property  sufficient  to 
protect  the  rights  of  the  execution  creditor,  and  to  prevent  the  Crown  from  taking 
otherwise  than  subject  to  those  rights. 

[292]  It  is  undoubtedly  true,  that  the  sheriff'  does,  by  the  seizure,  acquire  a  special 
proiierty  in  the  goods.  He  may  maintain  trespass  or  trover  for  them  ;  2  Saund.  47., 
Williraham  c.  Snow.  1  Tid.  438.'  1  Vent.  52.  1  Keb.  282.  1  Mod.  30.  2  Keb.  588.  S.  C. ; 
and  see  2  Saund.  344.,  Mildmay  (-•.  Smith.  He  is  answerable  to  the  creditor  if  they  be 
rescued,  and  he  is  bound  to  sell  them  ;  2  Lord  Raym.  1075.,  Clerk  v.  Withers.  6  Jlod. 
290.  11  Mod.  35.  Salk.  322.  Holt.  303.  64G.  S.  C.  But  on  full  consideration  it  seems 
to  me,  that  this  ]iroperty,  vested  in  the  sherilf  by  seizure,  is  merely  that  which  results 
friiiu  his  being  the  ap[)ointud  othcer  of  the  law,  and  to  enable  him  to  .sell  the  goods  and 
raise  the  money  ;  not  that  thereby  the  property  is  taken  out  of  the  debtor.  The  goods 
are  in  substance  in  custodid  leg  is :  the  seizure  made  by  the  officer  of  the  law  is  for  the 
benefit  of  those  who  are  by  law  entitled  ;  it  is  made  against  the  will  of  the  debtor,  and 
no  property  is  transferred  by  any  act  of  his  to  the  sheriff.  In  this  respect  it  differs 
from  all  cases  of  special  property,  and  of  charges  on  goods  created  by  the  debtor  while 
he  has  the  absolute  dominion  over  the  goods.  It  is  conceded,  that  the  Crown  cannot 
avoid  an  equitable  mortgage,  Casbird  v.  Attorney-General,  6  Bing.  411. ;  or  the  lien  of 
a  factor.  The  King  v.  Lee,  G  lUng.  369.  ;  or  of  a  wharfinger,  The  King  r.  Humpherey, 
1  ^I'Cleland  and  Youuge,  173.  ;  or  a  hund  Jide  assignment  in  trust  for  creditors.  The 
King  V.  Watson,  West  on  Kxtents,  115.  ;  or  any  other  similar  assignments  or  charges  ; 
because  they  are  created  when  the  dflitnr  has  legal  power  and  authority  to  create  them, 
and  attach  upon  the  goods  before  the  process  of  the  Crown  ;  and  the  Crown  can  only 
take  the  goods  [293]  subject  to  such  liabilities  as  the  debtor  has  legally  created.  In 
the  case,  however,  of  a  seizure  by  the  Sheritf,  the  debtor  has  created  no  liability  ;  and 
the  Crown  has  a  right  to  say  that  the  Sheriff',  whilst  the  goods  are  in  his  hands,  holds 
them  for  the  benefit  of  any  one  who  may  have  a  legal  charge  against  them,  as  the 
property  of  the  debtor.  One  instance,  apparently  showing  that  a  Jieri  facias  is  executed 
by  seizure  of  the  goods,  is  that  of  the  bankruptcy  of  the  debtor  after  seizure  and  before 
sale,  in  which  case  the  assignment  of  the  commissioners  does  not  pass  the  property  in 
the  goods  to  the  assignees,  although  it  relates  back  to  the  act  of  bankruptcy,  and  although 
the  words  of  the  statute,  21  Jac.  1.  c.  19.  s.  9.,  respecting  the  distribution  of  bankrupts' 
effects,  compels  creilitors  upon  judgments,  "  whereof  tliere  is  no  execution  or  extent 
"  served  and  executed  "  iipon  the  lands  or  goods  before  the  bankruptcy,  to  come  in  pari 
/ja*vM  with  other  creditors.  *\nd  even  a  fraction  of  a  day  is  made  infavom-  of  thejierifacia.-!; 
Thomas  v.  Desanges,  2  B.  &  A.  586.  It  is  argued,  therefore,  that  the  Courts  of  Law, 
by  holding  that  seizure  under  an  execution,  before  an  act  of  bankruptcy,  prevents  the 
creditor  from  being  driven  to  come  in  with  the  other  creditors,  have  in  effect  held  that 
by  such  seizure  the  execution  is  served  and  executed.    Now  it  is  to  be  observed,  that  at  the 
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time  of  tlu'  iiassing  tlie  21  Jac.  1.  goods  were  bound  from  the  teste  of  a  jieri  facias  as 
against  the  debtor's  own  acts;  and  it  seems  not  improbable  that  this  jjrovision  of  tlic 
statute  might  be  intended  to  guard  against  creditors  who  mighl  have  sued  out  a  writ, 
and  so  bound  the  debtor's  goods,  but  still  abstained  from  putting  it  in  force  till  after  an 
[294]  act  of  bankruptcy;  which  would  be  in  conformity  to  the  princiiile  of  the  sub- 
sequent section  11.,  as  to  goods  in  the  possession  of  the  bankrui)t  by  consent  of  the  true 
owner,  liesitles,  the  goods  wlien  seized  are  the  goods  of  the  debtor;  and  if  the  efl'ect 
of  the  seizure  would  be  done  away  with  by  a  subsequent  act  of  bankruptcy,  it  would 
enable  the  debtor,  by  his  own  act,  to  defeat  the  creditor :  the  Courts,  therefore,  have 
construed  the  words  iu  that  act  as  applying  to  a  seizure,  and  not  to  a  sale.  At  all  events, 
whether  this  conjecture  be  right  or  wrong,  the  decisions  amount  only  to  a  construction 
of  words  in  a  particular  act  of  parliament,  with  reference  to  the  scope  and  object  of  the 
act,  and  cannot  atFect  the  general  law  ;  and  it  is  also  to  be  remembered,  that  the  Crown 
is  not  mentioned  in  or  bound  by  that  act.  The  case  of  Clerk  v.  Withers,  2  Lord  Raym. 
1075.,  and  other  places,  is  also  pressed,  as  establishing  the  doctrine,  that  the  property 
is  taken  out  of  the  debtor  by  tlie  Sheri.Ts  seizure  ;  but  no  such  doctrine  is  there  laid 
down.  The  facts  of  the  case  were  shortly  these: — An  administrator  recovered  a  judg- 
ment by  default  against  Clerk ;  he  sued  out  a.  jieri  facias,  and  Withers,  the  then  sherifi', 
seized  Clerk's  goods.  Before  sale,  the  administrator  died;  then  Clerk  sued  Withers 
(who  had  gone  out  of  ofhce  in  the  mean  time)  to  have  restitution  of  liis  goods,  con- 
tiending,  that  as  the  plaintitf  was  an  administrator,  his  executor  or  administrator  could 
not  have  the  benefit  of  the  judgment,  and  that  any  new  administrator  cle  bonis  non  could 
not,  because  the  judgment  was  by  default.  Anotlier  point  was  raised,  which  is  not  material 
here,  as  to  Withers  having  quitted  office.  After  much  argument,  it  was  held  [295]  that 
the  action  would  not  lie,  because  Clerk  was  discharged  from  the  debt  Ijy  the  seizure  of 
the  Sheriff  ad  valentiam ;  and  that  the  Sheriff'  having  seized  in  the  lifetime  of  the 
plaintiff  must  account  to  his  rejiresentative.  All  this  is  perfectly  consistent  with  the 
position,  that  the  general  property  in  the  goods,  even  after  seizure,  remained  in  Clerk, 
and  establishes  only  that  the  debtor  himself  cannot  defeat  an  execution  once  begim,  nor 
get  back  his  goods  after  seizure  under  a.  Jieri  facias,  without  jiayment  of  the  debt. 

It  is  urged,  also,  that  when  goods  are  once  seized  under  a  fieri  facias,  the  Sheriff  must 
go  on  to  perfect  the  execution,  and  that  even  a  writ  of  error  will  not  operate  as  a 
supersedeas.  The  cases  to  establish  this  position  are  somewhat  confused  ;  but  admitting 
it  to  be  established,  the  doctrine  of  change  of  property  does  not  follow,  for  the  bringuig 
the  writ  of  error  is  here  also  the  act  of  the  debtor  himself. 

For  these  reasons,  and  on  the  authority  of  the  cases  I  have  mentioned,  and  some 
others  to  which  I  must  refer  hereafter,  I  conceive  that  the  property  in  the  goods  is 
not  so  altered  by  the  seizure  of  the  Sheriff  under  the  fieri  facias  as  that  the  extent 
cannot  take  effect. 

I  come  now  to  consider  what  is  the  effect  of  the  statute  33  H.  8.  c.  39.  s.  74. 

] 'remising  that  it  appears  to  me  somewhat  doubtful,  whether  that  section  applies 
to  any  writ  of  extent  issued  in  the  first  instance,  commonly  called  an  immediate  writ 
of  extent,  and  whether  it  was  not  intended  to  apply  only  to  the  King's  writs  of 
execution,  after  judgment  or  award  of  execution  obtained  by  him  in  a  suit,  I  am  of 
opinion,  that  if  [296]  it  does  apply  to  sucli  an  extent  as  the  present,  it  does  not,  under 
the  circumstances  stated,  prevent  its  priority.  That  statute  created  certain  new  courts, 
and  it  must  be  admitted  that  it  gave  the  King  some  new  rights ;  for  the  50th  section 
gives  to  bonds  made  to  the  King  the  effect  of  statutes  staple,  and  the  53d  section  gives 
the  King  the  same  remedy  on  those  bonds  as  the  subject  had  on  statutes  staple.  Then, 
after  various  other  matters,  comes  the  74th  section  at  a  great  distance,  and  it  is  this: 
"  That  if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded  for  the 
"  King,  for  the  recovery  of  any  of  the  King's  debts,  that  then  the  same  suit  or 
"  ])rocess  shall  be  preferred  before  the  suit  of  any  person  or  persons ;  and  that  our 
"  Sovereign  Lord  the  King,  his  heirs  and  successors,  shall  have  first  execution  against 
"  any  defendant  or  defendants,  of  and  for  his  said  debts,  before  any  other  person  or 
"  persons,  so  always  that  the  King's  said  suit  be  taken  or  commenced,  or  process 
"  awarded,  for  the  said  debt  at  the  suit  of  our  said  Sovereign  Lord  the  King,  his  heirs 
"  or  successors,  before  judgment  given  for  the  said  other  person  or  persons." 

Now,  in  order  to  arrive  at  the  true  meaning  of  this  clause,  I  think  we  must  look 
at  the  state  of  the  law  before  and  at  the  time  of  tlie  passing  of  the  act.     At  common 
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law,  the  King  might,  by  his  writ  of  protection,  prevent  any  subject  from  suing  his 
debtor  at  all,  until  the  King's  debt  was  satisfied;  Co.  Litt.  131.  a.  By  statute  25  Edw. 
3.  c.  19.,  it  was  provided,  that  notwithstanding  such  writs  of  protection  the  subject 
creditor  might  sue  the  debtor  to  judgment,  but  not  have  execution  till  the  King's  debt 
was  satisfied  ;  and  if  the  cre-[297]-ditor  would  undertake  for  the  King's  debt,  he  should 
then  have  execution  both  for  it  and  his  own.  iSuch  writs  of  protection  have  long  since 
ceased ;  and  Lord  Coke  says  that  he  cannot  say  anything  of  them  from  his  own  experi- 
ence, but  there  is  no  doubt  that  they  were  in  use  at  the  time  of  the  pa.s.sing  33  H.  8. 
[c.  39.].  That  act  having,  by  the  50tli  section,  made  bond  debts  to  the  King  binding 
on  the  land  of  the  debtor  from  the  date  of  the  bond,  which  they  were  not  before,  the 
74th  section  seems  to  have  been  inserted  for  the  benefit  of  the  subject,  primarily  with 
a  view  to  land,  and  so  as  to  prevent  the  King's  bonds  from  binding  tlie  land  as  against 
the  judgment  of  a  subject,  which  also  bound  the  land,  unless  the  King,  by  putting 
his  bond  in  force  before  such  judgment  obtained,  had  expressed  his  intention  so  to 
bind  the  land.  But  the  74th  section  was  also  inserted,  as  it  seems  to  me,  with  refer- 
ence to  the  very  prerogative  of  the  King,  of  preventing  the  execution  of  the  subject, 
and  so  having  first  execution  himself,  restricted  as  it  was  by  25  Edw.  3.  c.  19.  And  in 
this  view  it  applies  to  all  proceedings  for  recovery  of  the  King's  debts,  and  to  executions 
against  goods  as  well  as  lands  ;  and  it  abridges  the  power  of  the  Crown,  as  it  has 
been  considered  to  do,  in  The  Attorney-General  v.  Andrew,  Hard.  23.,  and  in  7  Eep. 
18.  b.,  Cecil's  Case,  and  other  cases.  For  since  the  33  H.  8.  [c.  39.]  the  Crown 
cannot  interpose  and  prevent  the  subject's  execution,  when  he  has  obtained  judgment 
before  the  Crown  process  is  awarded ;  but  in  that  case  the  subject  may  sue  out  his 
execution,  and  reap  the  fruits  of  it,  if  he  can  sell  before  the  King's  execution  comes 
into  the  iSheritt''s  hands.  By  obtaining  a  judgment  [298]  before  the  Crown  process  is 
awarded,  the  subject  entitles  himself  to  run  a  race  with  tlie  Crown,  so  to  speak,  which 
he  could  not  do  before  the  statute  33  H.  8. ;  nor,  as  I  apprehend,  can  do  even  now, 
where  he  has  not  so  obtained  judgment.  Although  in  all  cases,  according  to  The 
Attorney  -  General  v.  Fort,  reported  in  a  note  to  The  King  v.  Giles,  8  Price,  364., 
if  the  Crown  suffers  the  goods  to  be  sold  under  a  fieri  facias  before  it  interposes, 
its  process  is  too  late,  whether  sued  out  before  or  after  judgment  obtaineii  by  the 
subject.  The  statute  33  H.  8.  [c.  39.]  only,  as  I  humbly  conceive,  enables  the  subject  to 
run  a  race  with  the  Crown  in  certain  cases,  but  it  leaves  the  issue  of  that  race  to  depend 
on  the  common  law  maxim  which  I  stated  long  ago,  "  Quando  jun  domini  regis  et 
"  subditi  i7isimul  roncurnint,  jus  regis  prceferri  debet;"  which  maxim  is  not  denied, 
and  is  establishetl  by  numerous  cases.  Otherwise,  if  the  words  of  the  74tli  section 
are  to  be  taken  in  their  literal  sense,  this  absurd  consequence,  among  others,  would 
follow, — that  if  a  subject  obtained  a  judgment,  but  did  not  take  out  execution  for 
six  months,  another  subject  might  in  the  interim  commence  a  suit,  proceed  to  judgment, 
take  out  a  fieri  facioit,  and  deliver  it  to  the  Sheriff,  and  so  olitain  priority,  but  that  the 
Crown  could  not ;  or  as  it  is  well  put  in  the  argument,  in  Rorke  v.  Dayrell,  4  T.  E. 
406.,  if  A.  recover  judgment  against  the  King's  debtor  on  the  1st  of  January,  but  do  not 
deliver  his  writ  of  execution  till  the  4th,  and  B.  also  recover  judgment  against  the 
same  person  on  the  3d,  and  deliver  his  writ  on  the  .same  day,  and  on  the  2d  an  extent 
issues  at  the  suit  of  the  Crown,  and  is  delivered  to  the  Sheriff',  according  to  the 
construction  con-[299]-tended  for,  this  absurdity  would  follow, — that  the  King  would 
not  be  preferred  as  against  A.,  though  he  would  as  against  B.  ;  and  yet  it  must  be 
admitted  that  B.  is  entitled  to  a  preference  against  A.  The  literal  meaning  of  the  words 
of  this  section  cannot  therefore  be  adopted  ;  nor  am  I  able  to  see  any  construction 
that  can  reasonably  be  put  upon  the  statute,  other  than  that  which  I  have  imperfectly 
expressed,  but  which  will  be  found  infinitely  better  stated  in  Mr.  Baron  Graham's 
judgment  in  this  very  case,  8  Price,  362.,  and  in  Lord  Chief  Baron  Macdonald's  judg- 
ment in  The  King  v.  Wells  and  AUnutt,  reported  in  a  note  to  Thurston  v.  JMills,  16 
East,  278. 

Mr.  West  says,  in  his  book  on  Extents,  p.  108.,  that  the  statute  33  H.  8.  [c.  39.] 
gave  the  Crown  a  new  kind  of  execution  for  all  its  debts,  a  species,  too,  of  execution 
which,  before  the  statute,  was  the  subject's,  and  the  subject's  only.  This  he  deduces 
from  the  50th  and  53d  sections  of  that  act.  I  think  that  he  is  wrong  in  that  view 
of  the  statute,  and  that  the  proceeding  by  extent  in  the  first  instance,  at  the  suit  of 
the  Crown,  existed  long  before  the  statute  33  H.  8.,  and  was  only  modified  and  re- 
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stricted  by  that  act.  But  whetlier  lie  be  right  or  wrong  is  not,  in  my  humble  opinion, 
material ;  for  evLMi  if  he  be  right,  I  still  liold  that  the  true  construction  of  the  statute 
is  that  which  1  have  already  expressed. 

I  will  now  proceed  to  consider  some  of  the  cases  in  which  this  question  has  arisen, 
or  been  discussed. 

And,  first,  the  case  of  Uppom  v.  Sumner,  2  Bl.  1251.  and  1294.  In  that  case  the 
Sheritt',  on  tlie  18th  of  April,  seized  one  Caun's  goods  under  a  [300]  Jieri  facia/',  at  the 
suit  of  Uppom  the  i)laintift',  returnable  on  the  12th  of  May.  On  the  24th  of  April, 
before  sale,  an  extent  was  sued  out  and  delivered  to  the  Sheritt'.  The  Sherifi'  sold 
under  the  extent,  ami  returned  nulla  bona  to  the  Jieri  facias ;  upon  which  Uppom 
brought  his  action  for  a  false  return.  A  verdict  was  taken  for  the  plaintiff,  subjei;t  to 
the  opinion  of  the  Court  of  Common  Pleas  on  a  case.  The  plaintilfs  counsel  at  first 
admitted  that  they  ctmld  not  sup]:)ort  their  case,  and  the  verdict  was  set  aside ;  )jut 
afterwards,  on  their  application,  the  Court  let  them  in  to  argue  it.  It  was  argued  by 
Serjeant  Walker  for  the  plaintitf,  who  put  the  case  on  the  statute  33  H.  8.  c.  39.  The 
judgment  was  given  by  Gould  J.,  in  Easter  term,  9  Geo.  3.,  delivering  the  opinion  of 
Lord  Chief  Justice  De  Grey,  himself,  Nares,  and  Blackstone  Js.  He  grounds  his  judg- 
ment, first,  on  the  statute  33  H.  8.  [c.  39.],  as  to  which  I  have  already  spoken;  and, 
secondly,  on  authorities  which  I  will  proceed  to  examine.  He  first  distinguishes 
Stringfellow's  Case,  Dyer,  67.  b.,  as  not  having  arisen  on  a  judgment,  but  on  a  statute 
staple,  and  therefore  not  being  within  the  provisions  of  33  H.  8.,  and  then  relies  on 
the  cases  of  Lechmere  v.  Thorowgood,  3  Mod.  236.,  and  other  places  ;  and  The  Attorney- 
General  V.  Andrew,  Hard.  23. ;  and  on  a  passage  in  Lord  Chief  Baron  Comyns's  Digest, 
tit.  Debt,  G.  8.,  who,  after  citing  33  H.  8.,  says,  "Therefore  if  execution  be  upon  a 
"  judgment  against  the  King's  debtor,  and  before  a  venditioni  exponas  an  extent  comes 
"  at  the  King's  suit,  those  goods  cannot  be  taken  upon  the  extent ; "  and  cites  for  this 
position  the  two  eases  just  above  mentioned.  And  Gould  J.  also  [301]  mentions  the 
case  of  The  King  v.  Dickenson,  Parker,  262.  That  was  a  question  as  to  administration 
of  assets,  in  which  the  point  decided  was,  that  a  judgment  creditor  of  the  deceased 
should  be  preferred  to  a  simple  contract  creditor,  who,  being  a  debtor  to  the  Crown, 
had,  after  the  death  of  the  deceased,  procured  an  extent  in  aid, — a  case  wholly  foreign 
to  the  question  in  Uppom  v.  Sumner.  The  authorities,  therefore,  on  which  Lord  Chief 
Baron  Comyns  and  Gould  J.  rely  are  reduced  to  the  two  before  mentioned,  Lechmere  v. 
Thorowgood  and  The  Attorney-General  v.  Andrew.  Gould  J.  says,  that  the  former  of 
these  cases  is  obscure,  arising  from  its  being  reported  piecemeal,  and  in  different  books, 
and  recommends  reading  them  in  order  of  time  as  tliej-  occur  ;  viz.  the  pleadings,  2  Jac. 
2.  2  Ventr.  159. ;  the  first  argument,  4  Jac.  2.  3  Mod.  236.  ;  the  second  argument  and 
judgment,  1  W.  &  M.  Comb.  123.  1  Show.  12.  ;  and  a  subsequent  action  between  the 
same  parties  in  effect,  in  the  Common  Pleas,  in  Lechmere  v.  Toplady,  2  Ventr.  169.  1 
Show.  146.  I  have  read  them  all  in  that  order;  and  although  there  are  some  loose 
dicia  and  extra-judicial  matters  stated,  yet  it  is  easy  to  find  out  what  points  were  really 
determined;  and  they  were  simply  these:  First,  that  in  an  action  of  trespass,  by 
assignees  of  a  bankrupt  against  a  Sheriff",  who  had  seized  goods  under  a.  jieri  facias, 
after  a  secret  act  of  bankruptcy,  the  Sheriff  could  not  be  made  a  trespasser  by  relation  : 
this  was  Lechmere  v.  Thorowgood ;  and,  secondly,  that  in  an  action  of  trover  for  the 
same  seizure,  against  the  execution  creditor,  the  judgment  for  the  Sheriff,  in  the  action 
of  trespass,  was  a  good  bar  by  way  of  estoppel :  that  was  Lechmere  v.  Toplady.  I  do 
not  mean  to  [302]  say  that  I  at  all  agree  to  the  decision  on  the  last  point,  but  it  was 
the  point  decided,  and  the  only  point.  With  respect  to  Lechmere  v.  Thorowgood  [3 
Mod.  236.],  the  facts  were  .shortly  these  :  The  Sheriff  seized  goods  of  one  Toplady,  on 
the  29th  of  April,  under  a.  fieri  facias,  after  a  secret  act  of  bankruptcy  committed  on 
the  28th  of  April ;  and  whilst  the  goods  remained  in  his  hands  unsold,  viz.  on  the  4th 
of  May,  an  extent  at  the  suit  of  the  Crown  against  Toplady  was  delivered  to  him.  On 
the  5th  of  May  a  commission  of  bankruptcy  issued  against  Toplady,  under  which  the 
plaintiffs  were  appointed  assignees,  and  sued  the  Sherifi'  in  trespass.  A  special  verdict 
was  found,  and  it  was  held  that  the  action  would  not  lie.  Some  of  the  reports  say 
that  it  was  held  that  the  extent  came  too  late ;  but  this  point  could  not  have  been  de- 
termined ;  for  the  Crown  was  no  party  to  the  suit,  and  was  not  heard,  therefore  no 
right  of  the  Crown  could  be  decided  in  it.  Again,  the  Crown  and  the  execution 
creditor  were  on  the  same  side,  the  Sheriff,  the  defendant,  having  seized  for  both  •  no 
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point,  therefore,  as  between  them,  could  arise  in  tlie  case,  especially  as  the  ilefendant 
succeeded  ;  because  it  was  held  that  the  Sherifl'  could  not  be  made  a  trespasser  by  rela- 
tion. All  the  reporters  agree  in  stating  that  to  be  the  point  decided;  even  Comberbach 
so  states,  although  he  makes  Lord  Chief  Justice  Holt  say,  "The  property  in  goods  is 
"  vested  by  the  delivery  of  the  jieri  facias,  and  the  extent  afterwards  for  the  King 
"comes  too  late  ;  and  this  by  the  statute  of  frauds  and  perjuries."  This  must  be  a 
mistake.  It  is  contrary  to  Lord  Holt's  own  position  in  Smallcomb  v.  Cross,  1  Lord 
Raym.  252. ;  it  is  wholly  beside  the  [303]  question  before  him,  and  makes  him  con- 
sider the  statute  of  frauds  as  binding  on  the  King,  who  is  not  named  in  it.  Lord 
Mansfield,  in  Cooper  v.  Chitty,  1  Burr.  36.,  says,  that  Lord  Holt  could  never  say  that 
the  property  in  the  goods  vested  by  the  delivery  of  the  Jieri  facias,  and  tliat  the  extent 
fur  the  King  afterwards  came  too  late;  and  adds,  "No  inception  of  an  execution  can 
"  bar  the  Crown."  And  Lord  Ellenborough  also  points  out  the  inaccuracy  of  Comber- 
bach  very  forcibly  in  4  East,  539.,  Payne  v.  Drewe.  With  respect  to  the  case  of  The 
Attorney-General  v.  Andrew,  Hard.  23.,  it  is  quite  apparent,  from  a  perusal  of  that  case, 
that  the  execution,  which  was  by  elegit,  was  perfected  and  completed  by  delivery  of  the 
lands,  before  the  King's  writ  issued ;  and  then,  as  Lord  Chief  Baron  Steel  says,  "  The 
"  subject's  title  is  prior  to  the  King's,  and  is  executed."  The  same  law  and  the  same 
consequences  have  since  been  held  to  attach  in  The  Attorney-General  v.  Fort,  reported 
in  a  note  to  8  Price,  364.,  and  in  Swain  v.  Morland,  1  Bro.  &  Bing.  370.  The  two 
cases  cited  do  not  therefore  bear  out  the  position  of  Lord  Chief  Baron  Comyns,  nor  the 
decision  in  Uppom  ?\  Sumner ;  and  that  decision  must  be  supported,  if  at  all,  on  the 
Stat.  33  H.  8.,  on  which  I  have  already  remarked. 

The  next  case  is  Rorke  i.  Dayrell,  4  T.  R.  402.  That  case  was  decided  principally 
on  the  authority  of  Uppom  v.  Sumner  [2  Bl.  125L  1294],  and  the  authorities  there 
cited ;  and  if  they  are  sliown  to  be  wrong,  the  decision  in  Rorke  v.  Dayrell  is  wrong 
also.  Lord  Kenyon  piits  the  case  on  the  ground  of  change  of  property ;  for  he  says, 
"  that  as  long  as  the  property  of  the  debtor  remains  unaltered,  and  an  execution 
"  [304]  at  the  suit  of  a  subject,  and  an  extent  at  the  King's  suit  issue  against  the 
"  debtor,  the  title  of  the  latter  must  prevail ;  for  the  point  to  be  considered  in  these 
"  cases  is,  In  whom  is  the  property  t"  He  adds,  "I  have  always  understood  it  to  be 
"  clear  and  settled  (and  this  question  has  very  frequently  occurred  in  the  Exchequer), 
"  that  if  an  extent  at  the  suit  of  the  Crown  be  tested,  prior  to  the  time  when  the 
"  subject's  execution  is  delivered  to  the  Sheriff,  the  former  shall  have  the  preference. 
"  But  as  by  the  common  law,  abridged  as  it  is  by  the  statute  of  frauds,  the  property  of 
"  the  debtor's  goods  is  bound  by  the  delivery  of  the  writ  to  the  Sheriff,  there  then 
"  remains  no  property  in  the  debtor  on  which  the  prerogative  of  the  Crown  can 
"  attach."  Now,  with  all  possible  respect  for  every  thing  which  fell  from  Lord 
Kenyon,  I  humbly  conceive,  that  he  has  here  confounded  the  binding  the  property  in 
goods,  and  the  alteration  of  the  property  ;  and  that  he  is  mistaken  in  supposing  that 
the  property  in  goods  is  or  ever  was  at  all  bound  or  altered  either  by  the  teste  or  delivery 
of  the  writ,  as  regards  conflicting  writs,  and  that  the  binding  is  only  as  regards  the 
debtor  himself,  as  I  have  before  shown ;  and  if  so,  the  very  foundation  of  his  judgment 
fails.  The  other  Judges  put  the  case  on  the  statute  33  H.  8.  [c.  39.].  These  are  the 
only  decisions  in  favour  of  the  subject's  execution ;  for  Thurston  v.  Mills,  16  East,  2., 
went  off  on  another  point. 

Against  them  are  the  uniform  decisions  of  the  Court  of  Exchequer,  one  of  which  is 
reported  at  length  ;  viz.  The  King  v.  Wells  and  Allnutt,  in  the  note  to  Thurston  v. 
Mills,  16  East,  278.  :  this  is  .subsequent  to  both  Uppom  r.  Sumner  [2  Bl.  1251.  1294] 
and  Rorke  [305]  r.  Dayrell  [4  T.  R.  402],  which  are  cited  and  relied  on  in  argument. 
Now,  without  fully  agreeing  to  every  word  that  is  said  by  Lord  C.  B.  MacdonaUl,  in 
giving  the  judgment  of  the  Court,  (some  of  whose  positions,  according  to  the  letter,  I 
confess,  appear  to  me  untenable,)  I  am  perfectly  satisfied  with  the  general  reasons  given 
in  that  judgment.  The  same  point  was  again  discussed  and  decided  in  The  King  r. 
Sloper  and  Allen,  6  Price,  114.,  which  is  still  later. 

There  are  other  prior  cases  to  which  I  woultl  briefly  refer;  and,  first,  Stringfellow 
V.  Brownsoppe,  Dyer,  67.  b.,  which  was  decided  in  Michaelmas  term,  3  Edw.  6.,  seven 
or  eight  years  after  33  H.  8.  In  that  case  the  sheriff  seized  Brownsoppe's  goods  under 
an  exiendi  faciat  upon  a  statute  staple,  at  the  suit  of  Stringfellow  ;  and  before  any  writ 
of  liberate,  the  King's  writ  of  extent  came  into  his  hands,  and  the  Court  held  that  the 
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King's  writ  should  be  preferred,  ljei;au.se  the  propi-rty  in  the  goods  was  not  in  String- 
fellow,  before  they  were  delivered  to  him  by  writ  of  liberate.  It  is  said  that  this  is  no 
authority  to  the  present  point,  for  that  the  extendi  J'aciaa  is  iij  nature  of  a  judgment, 
and  the  liberate  is  the  execution ;  therefore,  as  a  judgment  operates  no  change  of 
property,  so  neither  does  seizure  into  the  King's  hands  under  an  extendi  facias,  but  that 
as  delivery  under  a  liberate  operates  a  change  of  property,  so  does  seizure  under  a.  fieri 
facias.  Now,  I  cannot  understand  this  reasoning  at  all.  I  can  see  that  the  award  of 
an  extendi  facias  may  be,  and  is,  analogous  to  a  judgment ;  but  how  a  seizure  under  it 
can  be  so  I  am  at  a  loss  to  comprehend.  Again,  I  can  see  how  delivery  under  a  liberate 
of  the  specific  goods  [306]  to  the  creditor,  as  is  always  done,  may  be  and  is  analogous  to 
sale  under  a.  fieri  facias,  which  directs  the  sheriff  to  make  money  of  the  goods  ;  but  how 
the  mere  seizure  into  the  sheriff's  hands,  under  a  fieri  facias,  should  be  analogous  to 
ilelivery  over  to  the  creditor  under  a  liberate,  I  am  at  a  loss  to  comprehend.  I  appre- 
hend, that  seizure  under  an  extendi  facias  is  the  inception  of  the  execution,  and  so  is 
•seizure  under  a,  fieri  facias;  delivery  under  a  liberate  is  the  completion,  and  so  is  sale 
under  a  fieri  facias ;  the  only  difference  is,  that  a  liberate  must  issue  to  enable  the 
sheriff  to  deliver  in  the  one  case,  whereas,  in  the  other,  he  may  and  ought  to  sell  with- 
out a  venditioni  exponas ;  but  this  difference  cannot  vary  the  effect  of  the  seizure.  The 
principle  established  in  Stringfellow's  case  is,  in  the  words  of  Lord  Mansfield,  that  no 
inception  of  an  execution  can  bar  the  Crown.  Stringfellow's  case  was  against  the 
opinion  of  some  of  the  profession  at  the  time,  but  it  has  been  recognised  as  good  law 
many  times  since,  and  seems  to  me  to  be  directly  in  point.  Next  comes  Carson's  Case, 
3  Leon.  239.  and  4  Leon.  10.,  which  only  shows  that  after  delivery  under  a  liberate  the 
King's  writ  is  too  late. 

In  The  King  v.  Peck,  Bunb.  8.,  it  was  taken  for  granted,  that  if  an  extent  comes 
after  seizure  under  a.  fieri  facias,  and  before  sale,  it  shall  be  preferred. 

In  The  Attorney-General  v.  Capel,  2  Show.  480.,  the  point  decided  arose  out  of  a 
bankruptcy,  the  King's  writ  being  preferred  after  an  act  of  bankruptcy,  and  before 
assignment  by  the  commissioners.  It  is  not  in  point  to  the  present  question  ;  but  at 
the  end  of  the  judgment  are  these  words : — "Extents  have  been  held  good  that  have 
"  been  [307]  made  upon  goods  actually  levied  by  virtue  of  s.  fieri  facias,  and  in  the 
"  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale  made,  so  as  the  property  was 
"  not  altered."  Also,  in  5  Mod.-  376.  Smallcomb  v.  Buckingham,  which  is  the  same 
case  as  is  elsewhere  called  Smallcomb  v.  Cross,  there  is  a  dictum  to  the  same  effect,  and 
many  others  in  other  places ;  all  which  dicta  I  merely  notice,  to  put  them  in  opposition 
to  other  dicfa  as  to  the  vesting  and  alteration  of  property  by  seizure. 

Lastly  comes  the  case  of  The  King  v.  Cotton,  Parker,  112.  That  was  the  case  of 
goods  seized  under  a  distress  for  rent ;  and  it  was  held  that  they  were  still  liable  to  be 
taken  under  an  extent  at  the  suit  of  the  King,  though  in  the  custody  of  the  law,  and 
therefore  privileged  from  being  taken  in  execution  by  a  subject.  It  is  said  that  this 
case  is  not  in  point,  because  no  property  at  all  in  the  goods  is  gained  by  the  distrainor, 
who  can  neither  maintain  trespass  nor  trover  for  them ;  and  that  such  is  the  ground  of 
the  decision,  inasmuch  as  it  lay  on  the  claimant  in  the  Exchequer  to  prove  property  in 
himself  against  the  Crown.  Now,  on  looking  at  the  whole  of  the  elaborate  judgment 
of  Lord  C.  B.  Parker  in  that  case,  I  do  not  find  that  he  puts  the  case  on  the  form  of 
the  pleadings,  but  on  the  general  principle  that  the  property  is  not  altered,  and  there- 
fore the  King  has  preference ;  and  throughout  his  judgment  he  cites  cases  as  to  the 
effect  of  seizure  under  a.  fieri  facias  proceeding  upon  that  jirinciple.  I  consider,  there- 
fore, that  this  case  is  a  strong  authority  upon  principle,  unless  it  can  be  shown  that 
seizure  by  the  sheriff  alters  the  property  ;  and  I  submit  that  the  contrary  has  been 
shown.  It  is  true,  that  neither  [308]  Stringfellow's  Case  [Dyer,  67,  b]  nor  The  King  v. 
Cotton  [Parker,  112]  are  direct  authorities  with  regard  to  the  statute  33  H.  8.,  because 
in  neither  of  them  had  the  subject  obtained  judgment. 

Upon  the  whole,  then,  whether  with  reference  to  the  statute  33  H.  8.  [c.  39],  or 
independent  of  it,  the  main  points  appear  to  me  to  be,  was  the  property  changed  by  the 
seizure  1  and  were  the  King's  writ  and  the  subject's  concurring  1  1  say  that  the'  pro- 
perty was  not  changed,  and  that  the  writs  were  concurring. 

My  answer,  therefore,  to  the  first  of   your   Lordships'  questions  is,,  that,  in  my 
opinion,    the    writ    of    extent    shall    be    executed    by    the    sheriff,    by    extending    the 
same    goods,   seizing   them   into   the   King's   hands,  and  selling  them  to  satisfy  the 
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Crown's  debt,  without  regard  to  the  writ  of  fieri  faeian  under  wliich  he  had  first  seized 
them. 

With  regard  to  the  second  question,  I  find  it  uniformly  considered,  that  an  extent 
in  aid,  when  once  it  has  issued,  has  all  the  force,  and  all  the  incidents  of  an  extent  in 
chief,  and  therefore  I  am  of  opinion  that,  all  things  remaining  the  same,  it  does  not 
make  any  difference,  whether  the  writ  of  extent  was  in  chief  or  m  aid. 

Lord  Coke  says,  "  As  to  the  third  protection,  cum  clauauld  volumiis,  the  King,  by 
"  his  prerogative,  regularly  is  to  be  preferred  in  payment  of  his  duty  or  debt  by  his 
"  debtor,  before  any  subject,  although  the  King's  debt  or  duty  be  the  latter ;  and  the 
"  reason  hereof  is  for  that  thesaurus  regis  est  fundamentum  belli  ei  firmamentuni  pads. 
"  And  thereupon  the  law  gave  the  King  remedy  by  writ  of  protection  to  protect  his 
"  debtor,  that  he  should  not  be  sued  or  attached  until  he  paid  the  King's  debt." 

[309]  Alderson  J. — The  first  question  proposed  by  your  Lordships  for  our  consider- 
ation is  in  substance  this :  Whether,  when  goods  seized  by  a  sheriff,  under  a  writ  of 
fieri  facias,  remain  in  his  hands  unsold,  a  writ  of  immediate  extent,  tested  after  such 
seizure,  does,  upon  its  delivery  to  such  slieriff,  entitle  the  Crown  to  a  priority  of 
execution  ?  and  after  fully  considering  that  question,  I  liave  arrived  at  the  conclusion, 
that  it  must  be  answered  in  the  affirmative. 

This  subject  has  been  for  a  long  period  rexaia  questio  in  our  Courts.  And  in  order 
the  more  clearly  to  explain  the  grounds  on  which  my  opinion  is  founded,  it  will  be 
useful  to  advert,  in  the  outset,  to  the  extent  of  the  prerogative  of  the  Crown  as  to  its 
debts,  and  the  principles  on  which  that  prerogative  depends,  and  then  to  proceed  to 
examine  the  authorities,  and  the  reasons  assigned  for  those  determinations,  which  are 
to  be  found  in  our  books  on  this  point. 

The  prerogative  of  the  Crown,  as  to  its  debts,  is  laid  down  in  various  books,  and 
cannot,  I  apprehend,  be  doubted.  Lord  Coke,  in  Herbert's  Case,*  states  that,  "  by  the 
"  common  law,  the  body,  land,  and  the  goods  of  the  accountant,  or  tlie  King's  debtor, 
"  were  liable  to  the  King's  execution  ; "  and  he  adds  that  there  were  "  infinite  pre- 
"  cedents  in  the  Exchequer  "  to  prove  this,  antecedent  to  the  33  Hen.  8.  c.  39.  Lord 
C.  B.  Gilbert  also,  in  his  History  of  the  Exchequer,  lays  it  down,  that  the  second 
summons  of  the  Pipe  is  "  in  the  nature  of  a  levari  facias  against  the  body,  lands,  and 
"  goods  of  the  debtor."  And  in  Foster  v.  [310]  Jackson  f  the  law  is  verj^  clearly  laid 
down  thus : — "  It  is  a  prerogative  to  the  King  to  have  execution  of  body,  lands,  and 
"  goods,  not  communicated  to  the  subject,  but  in  case  of  statute  merchant  and  statute 
"  staple,  and  recognizance  of  that  nature,  which  is  by  the  statute  law  ;  and  therefore 
"  the  case  put  in  Eloomfield's  Case,  that  where  the  party  was  taken  in  execution  upon 
"  a  statute  and  died,  and  yet  execution  was  had  against  goods  and  lands  after,  is  nothing 
"  in  this  case ;  for  they  were  all  due  at  the  first,  and  therefore  may  be  taken  at  once  or 
"  severally."  And  in  Maddox's  History  of  the  Exchequer,  vol.  ii.  p.  183.,  and  subse- 
quent pages,  a  great  variety  of  instances,  confirmatory  of  this  passage  of  Lord  Hobart  in 
all  its  parts,  will  be  found. 

I  have  cited  this  passage  from  Lord  Hobart  at  full  length,  because  I  shall  have 
occasion  again  to  refer  to  it,  in  considering  the  true  construction  which  ought  to  be  put  on 
the  statute  33  Hen.  8.,  and  because  I  think  it  will  be  found  to  afford  a  suflicient  clue  to 
enable  us  to  discover  what  was  the  real  change  in  the  law  produced  by  that  statute,  as 
to  the  prerogative  to  the  Crown. 

It  is  necessary  to  cite  other  authorities  on  this  subject.  The  result  of  them  all 
being,  as  I  conceive,  that  the  King  at  common  law,  by  his  prerogative,  could  either,  by 
one  writ  or  by  successive  writs,  as  he  might  find  it  convenient,  seize  the  body,  lands, 
and  goods  of  his  debtor ;  and  further  that  this  was  originally  a  prerogative  peculiar  to 
the  Crown,  but  afterwards  extended  to  the  subject,  viz.  as  to  the  body  of  the  debtor,  by 
the  .statute  of  ^Marlebridge,  c.  23.,  the  statute  Westm.  2.  c.  11.,  and  the  statute  25  Edw.  3.; 
and  to  the  [311]  lands,  by  the  statute  Westm.  2.  c.  18.  ;  and  in  the  cases  of  statute 
merchant  and  statute  staple,  and  recognizance  in  nature  of  statute  staple,  by  13  Edw.  1., 
27  Edw.  3.,  and  23  Hen.  8.  c.  6.,  to  the  body,  lands,  and  goods. 

The  next  prerogative  of  the  Crown,  about  which  I  apprehend  there  is  no  dispute,  is, 
that  where  the  right  of  the  Crown  and  the  subject  concur,  that  of  the  Crown  is  to  be 
preferred.}     A  prerogative  depending,  first,  on  the  principle  that  no  laches  is  to  be 

*  3  Rep.  12.  t  Hob.  60.  +  9  Rep.  129.  b. 
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imputed  to  the  King,  who  is  supposed  by  our  law  to  be  so  engrossed  liy  public  business 
as  not  to  be  able  to  take  care  of  every  private  affair  relating  to  his  revenue  ((iilb.  Hist. 
Exchequer,  110.);  and,  secondly,  on  the  ground,  that  by  the  King  is  in  reality  to  be 
understood  the  nation  at  large,  to  whose  interest  that  of  any  private  individual  ought  to 
give  way.  In  the  quaint  language  of  Lord  Coke,  "  Thesaurus  reiju  est  jirmamenium 
"pacts  et  fundamentum  belli."  And,  until  restrained  by  various  enactments  of  the 
statute  law,  this  prerogative  extended  to  prevent  the  other  creditors  of  the  King's 
debtor  from  suing  him,  and  the  King's  debtor  from  making  any  will  of  his  personal 
effects,  without  special  leave  first  obtained  from  the  Crown.  But  without  further 
adverting  to  this  ancient  state  of  the  prerogative,  it  is  clear  that  at  this  day  the  I'ule  is, 
that  if  the  two  rights  come  in  conflict,  that  of  the  Crown  is  to  be  preferred. 

If,  however,  the  right  of  the  subject  be  complete  and  perfect  before  that  of  tlie 
King  commences,  it  is  manifest  that  tlie  rule  does  not  apply  ;  for  there  is  no  iioiiil  of 
time  at  which  the  two  rights  are  in  conflict ;  nor  can  there  be  a  question  which  [312]  nf 
the  two  ought  to  prevail,  in  a  case  wliere  one,  that  of  the  subject,  has  prevailed  already. 
But  if,  whilst  the  right  of  the  subject  is  still  in  progress  towards  completion,  the  right 
of  the  Crown  arises,  it  seems  to  me,  that  the  two  rights  do  come  into  conflict  together, 
at  one  and  the  same  time ;  and  that  the  consequence  in  that  ease  is,  that  the  right  of 
the  Crown  ought  to  prevail.  Lord  Mansfield  expresses  this  proposition  in  shorter 
language,  when  he  says,  "  No  inception  of  an  execution  can  bar  the  Crown  :  "  Cooper  v. 
Chitty.* 

Now,  if  we  proceed  to  apply  these  principles  to  the  determination  of  the  present 
case,  it  will  appear  that  the  material  facts  are  these :- — J.  S.  has  obtained  judgment 
against  a  Crown  debtor,  has  issued  vl  jieri  facias  upon  that  judgment,  and  has  delivered 
the  writ  to  the  sheriff,  and  the  sheriff,  in  execution  thereof,  has  seized  the  goods  of  the 
Crown  debtor;  the  question  then  is  this.  Is  the  right  of  the  subject  perfect  at  the  time 
when  the  goods  are  seized  by  the  sheriff?  or  is  there  any  further  act  to  be  done,  in 
order  to  make  that  right  consummate  ? 

The  most  simple  criterion  of  this  seems  to  be,  whether,  without  anything  further 
being  done,  the  execution  creditor  is  entitled  to  call  upon  the  sheriff  for  the  possession 
of  the  goods,  or  to  pay  him  the  debt?  Now,  I  do  not  believe  that  it  was  ever  con- 
tended that  the  execution  creditor  is  entitled  to  the  possession  of  the  goods  themselves, 
unless  under  some  contract  made  between  the  sheriil'  and  him,  which  would  be  equiva- 
lent to  a  sale  under  the  writ.  Nor  can  he  call  upon  the  sheriff,  [313]  even  after  a 
return  of  goods  seized  ad  valentiam,  to  pay  to  him  the  debt  for  which  the  levy  is  made. 
If  he  could,  it  would  be  utterly  useless  to  empower  him  to  require  the  sheriffs  after- 
wards to  proceed  to  a  sale  by  the  writ  of  i-enditioni  exponas.  In  fact,  it  is  clear,  that 
all  he  can  do,  even  after  such  return,  is  to  compel  the  sheriff  to  proceed  to  sale  by 
ulterior  process  from  the  Courts.  There  are  many  authorities  founded  on  this  principle, 
which  show  that  a  seizure  of  goods  ad  valentiam,  is  only  a  temporary  bar  to  the 
execution  creditor,  so  long  as  the  goods  remain  unsold  in  the  sherifl's  hands.  Again,  if 
the  goods,  after  seizure,  are  destroyed  by  unavoidable  accident,  the  loss  falls  upon  the 
debtor.  The  principle  is,  that  the  sheriff  is  excused,  where  the  execution  fails  alto- 
gether without  his  fault ;  and  in  that  case,  a<'cording  to  the  doctrine  laid  down  in 
Foster  v.  Jackson,!  by  Lord  Hobart,  the  creditor  may  have  a  fresh  writ  of  Jieri  facias, 
and  the  loss  falls  on  the  debtor.  There  is  a  third  criterion,  wdnch  is  this  :  That  the 
debtor,  on  tendering  the  amount  for  which  the  levy  is  made,  and  the  sheriff's  charges 
thereon,  is  entitled  to  have  a  return  of  the  goods  seized  by  the  sheriff. 

From  these  premises  two  propositions  seem  to  me  to  follow  :  first,  that  at  no  period 
of  time  at  all  does  the  execution  creditor  obtain  any  property  whatsoever  in  the  goods 
themselves ;  and,  secondly,  that  the  general  property  in  the  goods  seized  remains,  until 
the  sale,  in  the  debtor,  and  is  not  changed  by  the  seizure  :  ^lilton  v.  Eldrington.  J 
After  sale  the  case  is  very  different ;  for,  by  the  sale,  the  property  is  wholly  changed 
from  tlie  [314]  ilebtor  to  the  vendee  of  the  sheriff,  and  the  money,  the  produce  of  the 
goods,  then  becomes  the  property  of  the  creditor,  for  which  he  may  maintain  an  action 
for  money  had  and  received,  and  for  which  the  sheriff  is  responsible  to  him,  the  original 
debtor  being  then  wholly  and  finally  discharged :  Perkinson  v.  Gilford.^j  The  rule  is 
thus  expressly  laid  down  by  Mr.  Baron  Garrow,  in  delivering  the  opinion  of  the  Court, 

*  1  Burr.  36.  f  Hob.  60.  +  Dyer,  98.  b.  §  Cro.  Car.  539. 
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after  full  consideration,  in  the  case  of  Higgins  v.  M'Adam*  : — "  The  rule  is,  that  when 
"  execution  is  executed,  the  property  is  changed ;  and  execution  is  said  to  be  executed 
"  when  a.  sale  has  taken  place."  It  is  not,  therefore,  till  after  the  sale  that  the  right  of 
the  execution  creditor  becomes  consummate ;  and  it  will  follow  from  thence,  that  it  is 
not  till  after  the  sale  that  the  right  of  the  m-editor  ceases  to  concur  with  the  right  of  the 
Crown.  If,  therefore,  the  right  of  the  Crown  arises  at  any  period  jjrior  to  the  sale,  it 
seems  to  me,  that,  on  the  principles  above  laid  down,  it  ought  to  have  the  jirefcrence. 
A  preference  depending  on  similar  grounds,  and  terminating  at  the  same  period,  seems 
to  me  to  be  fully  recognized  by  the  Court  of  King's  Bench  in  Hutchison  v.  Johnson.f 
That  was  the  case  of  two  conflicting  executions.  The  sheriff  had  seized  under  the  writ 
last  delivered  to  him ;  but,  before  sale,  having  discovered  that  another  \vrit,  which  was 
entitled  to  priority,  had  been  first  delivered  to  him,  he  made  sale  under  it,  and  paid  the 
surplus  only  to  the  creditor  under  the  second  writ,  under  which  he  had  seized ;  and  the 
Court  expressly  decided,  that,  until  sale  he  had  a  right  so  to  do,  but  [315]  after  sale, 
not :  Rybot  v.  PeckhamJ  being  an  express  authority  to  that  effect.  And  it  is  observ- 
able, that  many  of  the  authorities  which  are  relied  on  in  the  present  case  were  then 
cited ;  in  particular,  the  case  of  Clerk  v.  Withers.^  And  the  very  proposition  now 
before  your  Lordships  for  decision,  it  is  to  he  observed,  was  urged  as  clear  law  by  the 
very  eminent  persons  who  argued  that  case,  viz.  that,  till  sale,  the  extent  prevails  over 
the  prior  execution.  And  I  apprehend,  that,  prior  to  the  statute  of  frauds,  if  a 
subject's  writ  of  execution  had  come  to  the  sheriff  after  seizure,  but  before  sale,  under 
a  writ  of  a  subsequent  teste,  the  sheriff  would  have  been,  in  like  manner,  justified  in 
executing  it  before  the  other  writ  under  which  he  had  seized,  and  would  have  been 
liable  to  an  action  on  the  case,  if  he  liad  omitted  to  do  so.  These  authorities  seem  to 
me  to  show  clearly,  first,  that  no  property  passes,  by  the  seizure,  from  the  original 
debtor  to  the  creditor  ;  and,  secondly,  that  even  in  the  case  of  conflicting  rights  as 
between  subject  and  subject,  the  point  of  time,  which  the  Courts  uniformly  look  at,  the 
period  when  the  execution  is  consummate,  is  not  the  seizure,  but  the  sale  under  the 
writ. 

There  is  one  case,  however,  which  requires  some  observation,  as  it  would  seem  to 
trench  upon  this  proposition  ;  I  allude  to  the  construction  put  by  the  Courts  upon  the 
ninth  section  of  the  21  Jac.  1.  c.  19.  There  is  no  doubt  that  the  Courts  have  held 
that  the  seizure  under  a  writ  oi  fieri  facias  was  sufficient  to  satisfy  the  words  "execu- 
"  tion  or  extent  served  and  executed  "  contained  in  this  [316]  statute,  and  that  for  the 
purpose  of  protecting  the  execution  creditor  from  the  effect  of  a  prior  act  of  bankruptcy. 
But  this  was  a  decision  upon  the  construction  of  a  particular  statute,  and  must  have 
reference,  reasonably  considered,  to  the  peculiar  objects  of  the  legislature.  It  is  to  be 
observed,  first,  that  it  was  prior  to  the  statute  of  frauds ;  the  law,  therefore,  then  was, 
that  writs  of  fieri  facias  bound  the  debtor's  property  (as  to  all  persons  claiming  under 
him)  from  the  teste  of  the  writ,  and  not  from  its  clelivery  to  the  sheriff ;  so  that  it  was 
then  possible  for  a  party  to  sue  out  his  writ  oi  fieri  facias,  and  to  omit  to  execute  it, 
and  so  give  to  the  bankrupt  the  same  species  of  delusive  credit  as  was  provided  against 
by  the  11th  section,  in  cases  where  the  bankrupt  was  the  reptitcd  owner  of  another's 
goods.  It  was  probably,  therefore,  with  that  view  that  this  clause  was  introduced, 
providing  that  such  writs  should  not  bind  as  against  those  who  claimed  under  the 
laankrupt  from  their  teste,  but  only  from  the  date  of  the  public  act  done  by  the  sheriff, 
in  seizing  the  goods  under  the  writ.  For  this  purpose,  that  of  giving  notice  to  the 
other  creditors,  the  seizure  and  not  the  sale  was  the  important  period.  The  present 
case,  however,  depends  on  the  question,  whether  the  property  is  changed  ;  and  until 
sale  this  is  not  the  case.  The  execution  is  not  complete,  so  as  to  transfer  the  property, 
until  that  period. 

But  it  is  urged,  and  a  great  portion  of  the  argument  at  the  bar  tiu-ned  upon  it,  that 
although  it  may  be  that  the  execution  creditor  has  no  consummate  right  till  after  sale,  and 
although  the  general  property  in  the  goods  remains  until  sale  with  the  debtor,  yet  that 
the  sheriff  has  a  special  property  [317]  in  him  from  the  time  of  the  seizure,  and  that 
the  Crown,  in  the  event  of  tlie  teste  of  the  extent  being  subsequent  to  the  seizure,  must 
take  the  goods  "subject  to  that  special  property. 


*  3  Younge  &  J.  1.  f  1  T.  R.  729. 

X  1  East,  cited  in  Notes,  731.  §Salk.  322. 

612 


GILES  V.  GROVER  [1832]  VI  BLIGH  N.  S. 

There  is  no  doubt  that  a  variety  of  authorities  may  be  cited,  establishing  as  clear 
law,  that  the  Crown  must  take,  suliject  to  a  special  property  created  by  the  act  of  the 
party.  In  the  case  of  the  factor,  Rex  v.  Lee,*  it  was  held  that  goods  in  his  hands,  on 
which  he  had  a  lien,  for  his  advances  made  before  the  tede  of  the  extent,  ('xnild  only  he 
taken  by  the  Crown  subject  to  that  lien ;  so,  again,  in  the  case  of  goods  pawned  or 
pledged  before  the  teste  of  the  extent,  Rex  v.  Cotton,!  and  in  the  case  of  Rex  v. 
Humphrey,  %  the  same  law  prevailed.  In  Ward  /'.  Casberd,^  an  equitable  mortgage, 
created  before  the  party  creating  it  became  a  debtor  to  the  Crown  on  record,  was  in 
like  manner  held  to  be  valid  against  a  subsequent  extent.  But  I  can  find  no  instance 
whatever,  nor  do  I  believe  that  any  such  exists,  where  a  special  property,  not  created  by 
contract  between  the  Crown  debtor  and  the  person  setting  it  up,  as  between  the  Crown 
debtor  and  some  one  under  whom  such  person  claims,  has  been  ever  allowed  to  prevail ; 
and  I  think  good  reasons  may  be  assigned  for  the  difference.  In  the  case  of  land,  if 
the  subject  sell  it  before  he  became  a  Crown  debtor,  it  is  clear  that  the  sale  is  good. 
Now,  on  principle,  he  who  can  make  a  valid  sale  ought  to  be  allowed  to  make  any 
contract  short  of  that,  which  shall  also  be  valid ;  he  may,  therefore,  make  a  valid 
pledge.  The  right  of  the  other  party  is  consummate  by  the  act  of  pledging  or  of  sale  ; 
but  the  cases  of  a  distress  for  [318]  rent  before  sale,  a  seizure  by  tJhe  messenger  under 
a  commission  of  bankrupt,  and  the  case  now  in  judgment  are  very  different.  There  the 
goods  are  all  taken,  by  an  adverse  proceeding,  from  the  Crown  debtor,  and  are  all  under 
the  custody  of  the  law  at  the  time  when  the  extent  is  put  in.  The  creditor's  right  is 
put  in  progress,  and  the  sheriff,  the  commissioners  of  bankrupt,  and  the  distrainor,  are 
all  officers  of  the  law,  holding  the  property,  and  having  rights  given  to  them  for  the 
purpose  of  protecting  them  in  their  possession,  not  for  their  own  benefit,  but  for  the 
purpose  of  disposing  of  it  for  the  benefit  of  those  who  may  ultimately  be  entitled  to  the 
proceeds  of  that  property.  The  true  description  of  the  state  of  such  property  is,  that 
it  is  in  the  custody  of  the  law,  whereas  in  the  case  of  the  factor,  wharfinger,  pawnee, 
or  equitable  mortgagee,  it  is  in  the  custody  of  the  party  himself,  having  a  beneficial 
interest  under  a  valid  contract.  Lord  C.  B.  Gilbert,  speaking  of  lands,  (and  the  prin- 
ciple is  the  same  as  applied  to  goods,  although  the  charge  takes  effect  at  a  different 
period,)  says,  "  That  nothing  can  hinder  the  King's  charge  but  what  amounts  to  a 
"  precedent ;  alienation  and  lilierate,  in  pursuance  of  a  j^revious  judgment,  amounts  to 
"  an  alienation  of  the  land  ;  and  yet,  before  the  liberate,  there  is  a  seizure  of  the  land 
"  by  a  public  officer,  for  the  purpose  of  its  being  by  the  liberate  alienated  to  the 
"  creditor.  By  the  seizure,  the  land  is  taken  into  the  custody  of  the  law ;  by  the 
"  liberate,  it  is  alienated  to  the  creditor  ;  and  from  the  date  of  the  latter  the  right  of 
"  the  owner  is  vested." 

•  I  am  aware  of  the  various  cases  and  authorities  which  exist,  in  which  it  has  been 
determineil  that  [319]  trover  will  lie  by  a  sherift",  after  seizure  of  goods  under  n  fieri 
facias  ;  and  I  do  not  dispute  the  proposition,  that  this  shows  that  the  sheriff  has,  for 
some  purposes,  a  special  property  in  the  goods  so  seized.  But  it  seems  to  me  that  this 
point  is  not  really  material.  The  special  property  which  the  sheriff  or  any  other  public 
officer  has,  is  not  a  property  beneficial  to  himself ;  it  is  a  property  conferred  on  him  to 
enable  him  to  discharge  his  public  duty.  The  goods  are  in  custorlia  legis,  and  the 
special  pro])erty  of  the  sheriff  is  given  to  him,  that  this  custodia  legis  may  be  rendered 
safe.  If,  then,  it  be  true,  as  many  cases  have  determined,  and  in  particular.  The  King 
V.  Cotton,||  that  goods  in  cusiodia  legis  are  in  a  situation  in  which  the  Crown's  right 
and  that  of  the  subject  may  come  in  conflict,  I  do  not  think  that  it  really  makes  any 
difference,  whether  the  officer  having  the  custody  has  greater  or  less  powers  to  defend 
it  conferred  on  him  by  the  law.  The  real  question  seems  to  me  to  be,  whether  the 
property  has  wholly  or  in  part  gone  from  the  debtor  to  some  person  claiming  adversely 
to  the  Crown,  or  wh(>ther  it  is  only  a  progress  to  that  result?  The  sheriff,  or  other 
public. officer,  Imlds  it  with  more  or  less  of  powers  given  for  its  protection,  but  really 
for  the  person  idtimately  entitled  to  receive  the  proceeds.  If  that  person  be  a  subject 
having  a  prior  writ  delivered  to  the  sheriff,  the  sheriff  holds  for  him  the  proceeds  of 
the  goods  seized  under  a  subsequent  writ,  as  in  Hutchinson  v.  Johnson  ;  IT  or  if,  as  in 
the  present  case,  the  Crown's  extent  come  in  before  sale,  he  holds  for  the  Crown. 

*  6  Price,  369.  f  Parker,  112.  ]:  1  I\PClell,  19. 
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[320]  I  have  hitherto  considered  this  as  if  it  were  res  integra,  Init  I  shall  now 
proceed  to  consider  it  upon  authority  merely.  The  leading  case  upon  this  subject  is 
String-fellow's  Case  ;  *  and  the  authority  of  that  case,  though  doubted  for  a  time, 
cannot  now,  I  think,  be  disputed.  It  was  recognized  as  good  law  by  Lord  Hobart  in 
Sheffield  v.  Ratclilfe  ;  t  by  Lord  Rolle  in  his  Abridgement ;  by  Lord  Hardwicke,  and 
two  Chief  Justices,  Ryder  and  Willes,  in  Kex  v.  Cotton  ;  I  and  by  the  Court  of 
Common  Pleas  and  King's  Bench  in  Uppom  v.  Sumner  ;§  and  Rorke  r.  Dayrell.  || 
I  do  not  think  it  necessary  to  add  the  various  cases  in  the  Exchequer  on  this  point. 

It  is,  however,  contended  that  Stringfellow's  case  is  distinguishable,  and  un- 
doubtedly it  is  so,  in  its  facts,  from  the  present.  The  main  ground  nf  distinction  is, 
that  there  remained  in  that  case  a  further  act  to  be  done  by  the  Court,  viz.  the  award 
of  the  liberate;  and  it  is' said  by  Mr.  Baron  Wood,  that  the  liberate  and  the  fieri  facias 
are  equivalent  to  each  other; 51  brit,  I  think,  that  proceeds  on  a  mis-statement  of  the 
true  point  in  the  case.  The  right  veste(i  by  the  liberate  in  creditor,  is  to  have  the 
identical  lands  and  the  identical  goods  delivered  to  him.  The  creditor's  right  is,  there- 
fore, consummate  by  the  liberate;  but  the Jieri  faciay  does  not  command  the  sheriff  to 
seize  and  deliver  the  goods  to  the  creditor  (in  which  case  the  jieri/aciat  and  seizure  would 
be  equivalent  to  the -liberate  after  the  previous  .seizure),  but  in  substance  it  conimanils 
him  to  seize  and  sell,  [321]  and  to  pay  the  money  produced  by  the  sale  to  the  creditor. 
The  act  of  .sale,  therefore,  and  not  the  act  of  seizure,  puts  the  .slierifi'  in  the  same 
situation  with  respect  to  the  creditor  as  the  liberate  under  an  extent ;  for,  by  the  act  of 
the  sale,  the  creditor  has  vested  in  him  a  consummate  right  to  the  produce  of  the  sale. 
Now  Stringfellow's  case  clearly  decides,  that,  until  the  liberate,  the  lands  and  goods' 
seized,  and  in  the  liands  of  the  sheriff,  remain  liable  to  the  Crown  process.  That  case, 
therefore,  appears  to  me,  in  principle,  to  have  decided  that,  until  the  creditor  obtains  a 
consummate  right,  the  Crown's  right?  are  not  ousted,  and  so  to  govern  the  present  case. 
The  case  of  Rex  r.  Cotton  is  a  much  stronger  authority  ;  it  seems  to  me  to  be  decisive 
of  this  question.  Its  authority,  looking  at  the  persons  by  whom  it  was  decided,  and 
those  by  whom  that  decision  was  atnrmed,  must  be  admitted  to  be  of  great  weight.  It  is 
not  a  little  singular  to  find,  that,  although  the  point  now  before  your  Lordships  was 
there  treated  as  the  proposition  and  that  case  as  the  corollary,  it  should  now  be  con- 
tended, that  althougli  The  King  v.  Cotton  is  good  law,  still  the  proposition  from  which 
that  case  was  in  truth  only  a  coi'ollary,  cannot  be  supported.  The  principle  there  laid 
down  clearly  was,  that  goods  in  c.ustodia  legis  continued  liable  to  an  extent,  until  the 
period  arrived  at  which  some  person  other  than  the  original  debtor  had  acquired  a  con- 
summate right  in  them  ;  and  the  Court  clearly  held  that  goods  seized  by  a  sheriff, 
before  sale,  were  so  liable.  The  fanciful  doctrine  of  a  special  property  in  an  acknow- 
ledged public  ollicer  being  at  all  material,  seems  never  to  have  occurred  to  the  great- 
men  who  decided  that  [322]  case.  The  reason  why  the  expressions  as  to  special  pro- 
perty are  there  introduced,  are,  as  it  seems  to  me,  obvious  enough  ;  the  distress  is 
in  the  custody  of  the  creditor  himself,  and,  therefore,  it  miglit  have  been  plausibly 
enough  contended,  that  he  having  the  possession,  his  special  property  (if  he  had  any) 
was  to  be  protected  for  his  own  benefit.  But  the  Court  looking  to  the  substance  and 
not  the  form,  decided  that,  in  seizing,  he  acted  as  an  officer  of  the  law ;  that  he  held 
as  such,  and  that  the  goods  were  not  really  in  his  possession,  but  in  the  custody  of  the 
law ;  they  having  come  to  him  by  an  especial  authority  given  by  the  law,  and  not  by 
the  act  of  the  party,  as  in  the  case  of  a  pledge  or  the  like ;  and  the  conseqTience  being 
that  no  property,  nor  even  any  "  possession  in  jure,"  passed  to  him.  This  case  seems 
to  me  to  be  a  fortiori  as  to  the  present  case. 

I  proceed  to  enumerate,  shortly,  the  other  cases  in  which  the  law  has  been  laid 
down  in  the  same  way.  In  Rex  c.  Peck,**  the  reporter  says,  it  was  taken  for  granted 
that  the  law  was  so.  In  the  Attorney-General  v.  Andrew, ft  it  is  not  indeed  distinctly 
stated,  whether  the  party  had  obtained  possession  under  the  subject's  prior  extent, 
before  the  right  of  the  Crown  commenced,  but  I  think  it  can  hardly  be  doubted  that 
he  had  ;  for  there  the  Lord  C.  B.  Steel  observes,  "  that  the  subject's  title  is  prior  to  the 
"  Crown,  and  is  executed,"  9  Rep.  129.     Now,  it  appears  from' Epsomr.  Bathurst.Jt 

*  Dyer,  67.  t  Hob.  339.  _  i  Parker,  11,^. 

S  2  Blacks.  1294.  ||  4  T.  R.  402.  H  8  Price,  318. 

**  Bunb.  8  ft  Hardr.  23.  1%  Hutton,  .52. 
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that,  until  the  liberate,  no  fee  is  due  to  the  sheritt',  because  the  execution  is  not  exe- 
cuted ;  and  I  think  this  explains  the  language  [323]  of  the  Lord  C.  B.  Steel,  and 
makes  it  consistent  with  what  he  adds,  that  Stringfcllow's  case  is  unanswerable. 

In  the  case  of  The  Attorney-General  v.  Capell,*  it  is  stated,  "  that  although  the 
"  goods  were  actually  in  custodia  leg  is ;  yet,  because  the  extent  came  before  the  pro- 
"  perty  was  vested  by  an  assignment,  it  was  held  a  good  extent.  PZxtents  have  been 
"  held  good,  that  have  been  made  of  goods  actually  levied  by  virtue  of  a  Jieri  facias, 
"  and  in  the  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale,  made  .so  as  the 
"  property  was  not  altered."  This  latter  passage  Mr.  Jiaron  Wood  (who  omits  the 
former  part  of  the  report),  calls  "a  note  of  the  reporter  unwarranted  l)y  the  case."  To 
me  it  appears  as  a  reason  assigned  by  tlie  Court  for  their  previous  judgment. 

The  case  of  Lechmere  r.  Thoroughgood  f  has  been  much  relied  on  by  the  other 
side ;  but  I  cannot  think  it  to  be  an  authority  of  any  weight.  It  is  observable  that 
the  decision  in  that  case  is  clearly  right ;  and  it  is  difficult  to  perceive  how  this  point 
could  ever  have  arisen.  There  the  extent  at  the  suit  of  the  Crown  was  executed  before 
any  assignment  under  the  bankruptcy  had  been  made  ;  so  that,  according  to  all  the 
authorities,  the  Plaintiffs  had  no  ground  of  action ;  and  the  execution  and  the  extent 
being  set  up  by  the  same  parties,  no  question  of  priority,  infer  se,  could  well  have 
arisen.  Again,  the  writ  of  _p'eri  facias  was  issued  before  the  sheriff  had  notice  of  the 
bankruptcy ;  and  as  the  action  was  trespass,  the  Court  on  that  ground  might  well 
decide  in  his  favour.  The  dic-[324:']-tuni.  attributed  to  Lord  Holt,  that  "  the  King's 
"  prerogative  had  been  taken  away  by  the  statute  of  frauds,"  cannot_  be  supposed  to 
have  really  fallen  from  that  learned  Judge;  and  yet  this  case,  although  thus  questii in- 
able  in  its  application  to  the  present  subject,  has  been  one  of  the  main  grounds  on 
which  the  two  principal  authorities  on  the  other  side,  Uppom  v.  Sumner  [2  Bl.  1251, 
1294]  and  Eorke  v.  Dayrell  [4  T.  R.  402],  have  been  decided. 

The  case  of  Clerk  v.  Withers  I  seems  also  to  me  to  be  wholly  inapplicable  to  the 
present  question.  Indeed,  like  Lechmere  ;'.  Thoroughgood  [3  Mod.  236],  it  is  only  to 
be  cited  for  certain  dicta  of  the  Court,  as  to  the  execution  being  complete  by  the 
seizure  ;  for  the  decision  itself  is  clear  enough.  It  was  there  argued  that  the  death  of 
the  i.Teditor,  after  seizure  under  the  feri  facias,  did  not  give  to-  the  debtor  the  right  of 
recovering  back  his  goods  fnim  the  sheriff;  and  the  Court  held  that  it  did  not :  for  on 
the  one  hand  there  was  no  act  t(i  be  done  in  Court  necessary  to  give  the  sheriff  authority 
to  act,  his  authority  being  complete  by  the  fei'i  facias,  and  therefore  the  death  was 
immaterial  to  that  purpose ;  but,  secondly,  the  levy  under  the  writ  was  pleadable  in 
bar  to  another  action  for  the  same  debt,  so  that  the  debtor  sustained  no  injury  by  the 
execution  proceeding.  But  indeed  this  case  would  prove  too  much  ;  for  it  is  also  true 
.  that  after  the  award  of  the  Jieri  facias,  and  before  seizure,  the  same  result  woidd  follow  : 
Thoroughgood's  Case,§  cited  by  Gould  J.,  in  giving  his  judgment.  Now  it  is  not  pre- 
tended that  an  award  of  fieri  facias  would  bar  the  Crown  before  seizure.  The 
principles,  tliere-[325]-fore,  of  that  decision  are  wholly  inapplicable  to  this  question. 
There  are  some  dicta  in  that  case  certainly,  which  may  be  relied  on  :  but  I  think  that 
if  they  are  read,  as  all  such  dicta  ought  to  be,  with  reference  to  the  case  then  before 
the  Court,  they  also  will  be  found  iv  it  applicable  to  the  present  subject.  To  some  pur- 
poses, no  doubt,  the  execution  may  bo  called  complete  by  the  seizure.  It  undoulitedly 
was  so  at  that  time,  as  regarded  jiriority  between  an  execution  creditor  and  the  assignees 
of  a  baukriipt.  It  was  not  so  in  all  cases,  however,  even  between  subject  and  subject, 
as  appears  from  Hutchinson  r.  Johnson  [1  T.  R.  729] :  and  I  think  it  is  not  so  a  nuilto 
fortiori,  in  a  case  between  the  subject  and  the  Crown,  which  has  a  prerogative  peculiar 
to  itself,  in  interposing  in  medio. 

Curson's  Case  ||  is  still  less  applicable.  It  depends  on  a  totally  different  principle. 
There  Curson  acknowledged  a  statute  to  Starkey,  and  afterwards  another  to  P.  S.  who 
assigned  to  the  Crown.  The  liability,  therefore,  on  which  the  Crown  proceeded,  was 
created  subsecpicntly  to  that  to  Starkey.  After  this,  Starkey  obtained  possession  under 
his  execution  ;  and  it  was  held  that  the  debt  to  the  Crown  did  not  bind  the  lands  from 
its  assignment,  so  as  ti.i  avoid  the  subsequent  but  consummate  execution.  It  may  be 
observed  also,  that  this  case  is  within  the  statute  (Hen.  8.) ;  for  the  judgment  was  prior 

*  2  Show.  482.  t  Comb.  123.  \  2  Ld.  Raym.  107-5. 

§  Noy.  73.  II  3  Leon.  239. 
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to  tho  King's  debt,  and  the  execution  was  consummate  before  the  King's  extent.  Lord 
C.  B.  Gilbert  (p.  94.)  gives  this  rea.son  for  it;  for  he  says,  "  Tlie  creditor  Starkey  did 
"  not  by  the  liberate  take  the  land  sub  onere  of  the  King's  [326]  debt,  because  his  lien 
"  was  antecedent  to  it ;  and  it  were  repugnant  to  construe  him  to  take  the  land  sub 
"  onere  of  the  King's  debt,  when  he  took  it  in  satisfaction  of  a  debt  precedent."  So 
again,  on  the  same  principle  it  has  been  held  that  if  A.  infeofTs  B.  of  his  lands,  after  a 
judgment  confessed  by  him  to  C,  the  Crown  as  assignee  of  C.  cannot  take  more  than 
C.  could,  viz.  a  moiety  of  the  land  ;  although,  no  doubt,  if  the  judgment  had  been  con- 
fessed to  the  Crown  originallj',  the  Crown  could  have  taken  the  whole.  In  fact  it 
depends  on  the  principle,  that  where  the  law  allows  a  party  to  contract,  it  will  not 
permit  that  contract,  by  any  matter  arising  ex  po.st  facto,  to  be  made  of  no  value, — a 
principle  to  which  I  have  before  referred,  in  distinguishing  goods  on  which  there  is  a 
lien  by  contract  from  goods  in  the  custodj'  of  the  law. 

The  case  of  Uppom  v.  Sumner  [2  Bl.  1251,  1294],  which  is  the  leading  authority 
on  the  other  side,  would,  I  think,  be  entitled  to  much  greater  weight,  if  it  had  not  pro- 
ceeded a  good  deal  on  the  case  of  Lechmere  v.  Thoroughgood  [3  Mod.  236].  Even 
taking  the  different  reports  of  that  case  in  the  way  suggested  by  ilr.  Justice  Gould,  no 
great  advantage  as  to  clearness  can  be  derived :  and  I  cannot  help  thinking  that  the 
better  course  would  have  been,  to  have  placed  no  great  reliance  on  a  case  in  which  a 
part  was  to  be  picked  up  from  one  reporter,  and  a  part  from  another,  in  order  to  make 
something  like  a  connected  account,  instead  of  attributing  the  confusion  to  the  most 
obvious  and  natural  cause,  viz.  the  inaccuracy  of  the  reporter. 

The  same  observation  applies  to  the  case  of  Rorke  v.  Dayrell  [4  T.  E.  402].  The 
Court  there  also  relied  a  good  deal  on  Lechmere  i'.  Thoroughgood. 

[327]  I  shall  not  at  present  refer  to  the  main  ground  on  which  both  these  cases 
proceeded,  viz.  the  statute  of  H.  8.,  because  I  propose  to  consider  that  question  separ- 
ately. Subsequently  to  both  these,  the  cases  of  Eex  v.  M'^ells  and  Allnutt,*  and  Rex 
V.  Sloper  and  Alien,!  arose  in  the  Court  of  Exchequer,  in  which  the  present  question 
was  decided,  after  reviewing  all  the  authorities  in  the  affirmative.  Upon  the  whole  I 
have  arrived  at  the  conclusion  that  the  preponderance  of  authority  also,  as  well  as  the 
principle  on  which  such  authorities  ought  to  proceed,  establishes  the  proposition  that 
where  an  extent  of  the  Crown  comes  after  seizure  and  before  sale,  it  ought  to  be  pre- 
ferred, unless  by  the  statute  33  H.  8.  [c.  39]  s.  74.  there  has  been  an  alteration  made 
in  the  ancient  prerogative  by  which  the  priority  has  been  taken  away. 

I  therefore  come,  in  the  last  place,  to  the  consideration  of  the  true  construction  of 
that  statute.  There  can  be  no  doubt,  even  without  authorities  on  this  subject,  that  the 
statute  must  be  construed  as  abridging  the  prerogative.  But  authorities  are  not 
wanting.  In  Cecil's  Case  J  the  Court  so  expressly  resolve  ;  and  other  passages  might  - 
be  easily  cited,  if  necessary,  to  the  same  effect.  The  real  question,  however,  is  not 
whether  the  prerogative  is  abridged ;  but  to  what  extent  it  is  abridged  by  the  clause. 
If  taken  literally,  the  clause  would,  as  has  been  well  observed,  place  the  Crown  in  a 
worse  situation  than  a  subject.  This  could  hardly  be  the  real  intention  of  the  legisla- 
ture, in  a  reign  not  remarkable  for  such  concessions.  There  are,  however,  two  grounds, 
either  of  which,  as  it  seems  [328]  to  me,  is  sufficient  to  show  that  this  clause  of  the 
statute  is  not  applicable  to  the  present  question.  First,  the  words  are  I'ontined  to  suits 
commenced  or  taken,  or  process  awarded,  for  the  recovery  of  the  King's  debts.  N<iw  I 
apprehend  that  an  immediate  extent  does  not  fall  within  either  of  these  descriptions. 
They  are  confined  to  suits  and  jirocess  for  the  recovery  of  the  King's  debts,  in  the 
ordinary  course,  for  his  solvent  debtor.  An  immediate  extent  is  founded  on  an  affidavit 
of  the  insolvency  of  the  debtor,  and  issues  not  for  the  purpose  of  seizing  his  property 
to  the  amount  of  the  debt,  but  all  his  lands  and  goods  into  the  hands  of  the  Crown, 
there  to  remain  till  the  Crown  debt  is  satisfied.  It  is,  therefore,  rather  like  a  forfeiture 
incurred  by  him  in  consequence  of  his  failure,  than  a  suit  or  [)rocess  for  the  recovery  of 
the  debt.  Again,  it  may,  according  to  tlie  admitted  course  of  the  Exchequer,  issue  in 
the  midst  of  the  proceedings  on  an  ordinary  suit,  and  even  where  the  debt  is  disputed  : 
Rex  V.  Pearson.!?  In  an  ordinary  extent,  which  is  a  prerogative  execution,  the  debt  of 
course  is  conclusively  settled  by  the  judgment ;  but  in  an  immediate  extent,  the  debt  is 
not  settled,  but  may  be  disputed  by  the  debtor,  on  the  return  of  the  writ.     In  fact,  it 


16  East,  278.  f  6  Price,  114.  J  7  Rep.  92.  §  3  Price,  288. 
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is  then  that  the  suit  respecting  the  King's  debt,  properly  speaking,  begins.  Tlie  various 
differences  seem  to  me  to  show  that  this  proceeding  coukl  not  have  been  contemplated 
by  the  legislature  when  they  speak  in  this  clause  of  suits  and  process  for  the  recovery 
of  the  King's  debts.  But,  secondly,  I  think  that  even  if  an  immediate  extent  were  a 
suit  or  process  for  the  recovery  of  the  King's  [329]  debts,  still  the  clause  would  not  be 
applicable  to  this  case  ;  and  this  will  appear,  from  a  reference  to  the  state  of  the  law  as 
it  existed  at  the  time  when  the  statute  was  passed.  This  is  very  clearly  stated  by  Lord 
Coke,  "  As  to  the  third  protection,  oim  clauioila  volumuK,  the  King  liy  his  prerogative 
"  regularly  is  to  be  preferred  in  payment  of  his  duty  or  debt  by  his  debtor,  befure  any 
"  .sulijeot,  although  the  King's  debt  or  duty  be  the  later ;  and  the  reason  hereof  is,  for 
"  that  the  thesaurus  regis  est  Jtrmamentiiin  belli  et  fundament um  pacix,  and  therefore 
"  the  law  gave  the  King  remedy  by  writ  of  protection,  to  protect  his  debtor,  that  he 
"  should  not  be  sued  or  attached  until  he  paid  the  King's  debt.  But  hereof  grew  some 
"  inconvenience  :  for  to  delay  other  men  of  their  suits  the  King's  debts  were  the  more 
"  slowly  paid  ;  and  for  remedy  thereof  it  is  enacted  by  the  statute  25  E.  3.,  that  the 
"  other  creditors  may  have  their  actions  against  the  King's  debtor,  and  proceed  to 
"  judgment,  but  not  to  execution,  unless  he  will  take  upon  him  to  pay  the  King's 
"  debt ;  and  then  he  shall  have  execution  against  the  King's  debtor  for  both  the  two 
"  debts."     1  Inst.  131.  b. 

It  appears,  therefore,  that  when  the  statute  of  33  H.  8.  [c.  39]  was  passed,  the 
creditors  of  a  Crown  debtor  could  not  proceed  further  than  judgment,  but  were  liable 
to  be  restrained  altogether  from  taking  out  execution  upon  such  judgment.  By  that 
statute  new  powers  were  given  to  the  Crown,  and  new  restraints,  on  the  other  hand, 
imposed  on  the  prerogative.  Certain  debts  to  the  King,  not  of  record,  which  before 
did  not  bind  the  subject  till  recorded,  were  placed  on  the  footing  of  a  statute  staple, 
and  so  bound  from  the  time  of  contracting  [330]  them.  It  is  so  laid  down  by  Lord  C. 
J).  Gilbert,  p.  88.,  and  is  in  conformity  with  the  general  law  which  I  have  before  stated 
from  Lord  Hobart's  Reports  ;  for  in  order  to  make  the  King's  debts,  not  of  record,  bind 
from  the  time  of  their  contracting,  a  statute  would  clearly  be  required.  Lord  C.  I!. 
( lilbert,  in  another  part  of  his  treatise,  says,  "  This  branch  of  the  statute  had  its  origin 
"  in  the  practice  introduced  by  3  H.  7.  c.  3.  of  taking  recognizances  to  the  King  before 
"  justices  of  the  peace,  instead  of  the  ancient  mode  in  use,  before  conservators  of  the 
"  peace,  sheriffs,  and  constables,  the  two  latter  of  whom,  when  they  bailed,  took  the 
"  obligation  in  their  own  names,  and  not  to  the  King.  Now  these  recognizances  to 
"  the  King,"  says  he,  "being  only  personal  securities,  it  became  a  doubt  when  they 
"  began  to  bind  the  lands  of  the  subject ;  and  formerly  they  held  that  such  recog- 
"  nizances  did  not  bind  the  land  till  they  were  returned  of  record."  And  the  56tli 
section  which,  if  construed  literally,  would  appear  only  useless,  as  far  as  relates  to  the 
Court  of  Exchequer,  may,  I  apprehend,  have  a  sensible  construction  given  to  it,  by 
referring  to  the  second  part  of  the  .54th  section,  by  which  the  King  was  authorized  to 
proceed  with  suits  depending,  in  the  name  of  a  common  person,  to  his  Grace's  use,  and 
which,  therefore,  required  to  be  placed  on  the  same  footing,  as  to  execution,  with  suits 
(iriginally  lirought  by  the  Crown.  I  think,  therefore,  that  so  far  as  relates  to  the  King's 
debts,  all  that  was  in  effect  done  by  the  various  sections  of  the  33  H.  8.  c.  39.  was  to 
give  a  priority  to  the  particular  debts,  not  lieing  of  record,  as  if  they  had  been  con- 
tracted originally  by  a  recognizance,  in  [331]  the  nature  of  a  statute  staple,  which  binds 
from  the  time  of  the  contracting.  Now,  reasoning  a  priori,  it  would  be  probable  that 
such  a  new  power  would  have  some  counterbalance,  in  order  to  place  the  subject  as 
nearly  as  possible  in  the  .same  situation  as  he  was  by  the  25  E.  3.  By  that  act  the 
siilyect's  Avrit  of  execution  might  be  stayed  from  the  tune  when  tlie  King's  debt  on 
record  was  contracted,  a  date  easily  to  be  ascertained.  But  when  the  King's  debt,  not 
of  record,  was  to  bind  Ijy  this  new  power  from  the  time  of  its  bemg  contracted,  it  might 
become  very  difficult  for  a  third  person  to  ascertain  that  period.  And  it  might  well  be 
considered  unjust  to  superadd  such  a  hardship  in  the  case  of  a  person  who  levied  uniler 
an  execution  sued  out,  indeed,  after  the  King's  ilebt  was  contracted,  but  after  a  con- 
tract of  which,  it  not  being  of  record,  he  could  know  nothing.  It  woidd,  therefore,  be 
not  unnatural  to  suppose  that  some  restriction  would  be  imposed,  rendering  it  necessary 
for  the  Crown,  seeking  to  avail  itself  of  the  new  power,  to  take  some  public  steps  before 
the  judgment  obtained  by  the  subject  shoulil  thus  lose  its  efficiency.  Now  I  apprehi'n<l 
that  this  was,  in  fact,  done  by  the  74th  section,  which  I  con.strue  as  providing  that  if, 
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before  tlie  King's  debt  is  put  in  suit,  the  subject  has  obtained  a  judgment  (on  wliich, 
but  for  the  new  law,  he  might  have  sued  out  a  writ  of  execution  in  due  course),  he 
shall  still  have  the  writ  of  execution,  and  proceed  on  it,  notwithstanding  the  Kmg's 
debt  was  in  existence,  and  in  defiance  of  any  writ  of  protection  from  the  Crown.  In 
this  case,  therefore,  the  Crown  is  prevented  from  staying  the  proceedings  by  any  writ 
of  protection ;  and  the  creditor,  if  by  using  due  diligence  [332]  he  can  cause  the  sheriff 
to  seize  the  goods  and  sell  them  before  the  extent  comes  on  tlio  part  of  the  Crown, 
shall  be  entitled  to  reap  the  fruits  of  his  diligence.  The  words  are,  "  The  King  shall 
"  have  first  execution  ;  "  which,  I  think,  means,  shall  first  have  a  writ  of  execution  from 
"  the  Court."  In  like  manner,  in  the  statute  25  E.  3.  c.  19.  the  words  are,  that  the 
creditor  having  settled  for  the  King's  debts,  "sliall  have  execution"  against  the 
defendant;  which  clearly  there  means,  "shall  have  a  writ  of  execution." 

Upon  the  words,  therefore,  as  well  as  on  the  intention  of  33  H.  8.  c.  39.  s.  74.,  as 
collected  from  the  act  itself,  compared  with  the  statutes  which  preceded  it,  I  have  come, 
on  both  these  grounds,  to  the  conclusion,  that  according  to  the  true  construction  of  the 
74th  section,  it  has  no  reference  whatever  to  the  question  now  before  your  Lordships. 
I  am  aware  that  this  is  contrary  to  the  construction  put  on  the  statute  in  the  cases  of 
Eorke  v.  Dayrell  [4  T.  R.  402]  and  Uppom  v.  Sumner  [2  Bl.  1251,  1294].  But  after 
fully  considering  those  authorities,  and  the  reasons  assigned  there,  which  do  not  satisfy 
my  judgment ;  and  finding  them  in  opposition,  as  it  seems  to  me,  to  the  cases  of  Rex  v. 
Cotton  [Parker,  112],  Attorney-General  v.  C'apell  [2  Show.  480],  Rex  v.  Peck  [Bunb. 
8],  Rex  V.  Wells  and  Allnutt'[16  East,  278],  Rex  v.  Sloper  and  Allen  [6  Price,  114], 
and  I  would  also  say,  to  The  Attorney-General  v.  Andrew  [Hard.  23],  and  the  uniform 
course  of  the  Court  of  Exchequer,  I  think  that  those  cases  are  not  well  decided,  and 
that,  both  on  the  ground  that  they  are  contrary  to  the  true  construction  of  the  act,  as 
deduced  from  a  proper  reading  of  it,  if  the  question  were  res  integra,  and  also  on  the 
ground  that  they  are  opposed  [333]  to  cases  of  greater  weight  and  authority  to  which 
I  have  already  referred. 

I  have  to  apologise  to  your  Lordships  for  tlie  length  at  which  I  have  c<insider('d 
this  question  ;  but  I  trust  that  the  importance  of  it,  and  the  great  weight  due  to  the 
authorities  on  both  sides,  will  be  a  sufficient  reason  for  my  having  so  done. 

On  the  second  question  I  shall  not  detain  your  Lordships,  as  I  believe  there  is  no 
difference  of  opinion  upon  it.     1  think  that  it  should  be  answered  in  the  negative. 

Taunton,  J. — The  first  question  propounded  by  your  Lordships  to  the  Judges,  is 
one  of  very  considerable  difficulty,  arising,  in  my  humble  judgment,  not  so  much  from 
the  nature  of  the  subject,  when  properly  understood,  as  from  the  conflicting  decisions 
of  the  Courts  in  Westminster  Hall.  This  question  may  be  considered  in  two  points 
of  view  :  first,  whether  by  the  seizure,  on  the  part  of  the  sheriff,  of  the  goods  under 
the  writ  of  fieri  facias,  the  projierty  is  so  altered  as  to  leave  nothing  in  the  debtor  upon 
which  the  writ  of  extent  can  attach  ;  and,  secondly,  whether  the  statute  33  H.  8.  c.  39. 
s.  74.  applies  to  the  present  case;  wliich  latter  inquiry  involves  a  consideration  of  the 
law  as  to  the  prerogative  with  respect  to  the  King's  debts,  before  and  at  the  time  of 
passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  laid  down  in  all  the  text-bnoks  as  a 
general  proposition,  that  the  property  of  goods  is  not  altered,  but  continues  in  the 
defendant  until  execution  executed,  that  it  cannot  be  necessary  to  say  much  on  that 
point.  But  then  a  question  arises,  when  is  execution  executed,  that  is,  completed.  It 
would  seem,  from  the  language  of  the  writ  oi  Jieri  facias,  [334]  that  the  sherift'  has 
not  completed  the  whole  of  his  duty  under  the  writ,  until  he  has  converted  the  goods 
and  chattels  seized  into  money ;  for  the  writ  enjoins  him,  that  of  the  goods  and  chattels 
of  the  defendant  he  cause  to  be  made  so  much  money  ;  and  he  is  further  enjoined  that 
he  have  that  money  before  the  King  at  \^'estminster,  on  the  return  day,  to  be  rendered 
to  the  plaintiff ;  so  that  the  selling  or  making  of  the  goods  into  money  appears  to  be  a 
most  essential  part  of  the  sheriff's  duty. 

But  it  has  been  contended  in  many  of  the  cases  on  this  subject,  and  more  particu- 
larly by  the  late  Mr.  Baron  Wood,  in  his  elaborate  judgment  in  the  case  of  The  King 
v.  Giles,*  that  the  execution  is  executed  by  the  seizure.  And,  certainly,  if  that  were 
the  case,  there  would  be  an  end  of  the  question  ;  because  it  is  abundantly  clear,   that, 

*  8  Price,  314. 
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after  execution  executed,  an  extent  from  the  Crown  comes  too  late  :  The  Attonwy- 
General  v.  Fort.*  In  such  case,  tlie  property  is  altered,  and  the  Crown  cannot,  on 
process  against  A.,  seize  the  goods  of  11. 

Considering  the  authority  by  which  this  proposition  of  the  seizure  alone  changing 
tho  property  has  been  maintained,  it  becomes  necessary  to  investigate  the  law  upon  the 
subject,  and  examine  the  grounds  upon  which  it  has  been  supported.  If  the  jiroperty 
be  altered  by  the  bare  seizure,  to  whom  does  it  pass?  They  say,  to  the  sherili'.  But 
this  cannot  be,  for  the  gooils  would  not  be  forfeited  by  his  outlawry,  or  his  conviction 
for  felony  ;  nor  would  they  pass  under  a  grant  of  all  his  goods.  And  if,  after  seizure, 
the  defendant  pays  the  debt  [335]  to  the  sheriff',  he  is  entitled  to  have  his  goods  again 
without  any  grant  from  the  sherili';  or  if  a  leaseholil,  without  re-assignment.  So  also, 
I  apprehend,  if  goods  in  execution  are  burnt,  or  otherwise  injured,  withoiit  default  of 
the  sheriff,  it  is  the  loss  of  the  defendant.  The  sheriff  under  the  writ  has  a  mere 
power  to  sell,  without  any  interest,  vested  in  him,  except  that  which  every  bailee,  sucli 
as  a  carrier,  wharfinger,  etc.  who  is  answerable  over,  has  for  his  own  protection.  This 
interest,  if  so  it  may  be  termed,  is  called  a  special  property,  as  contradistinguished  from 
a  general  jirojierty ;  and  in  respect  of  this,  we  know  he  may  bring  trover  for  the  goods 
seized,  against  a  stranger :  but  it  is  not  a  beneficial  interest.  In  addition  to  tliese 
illustrations  there  is  the  authority  of  Lord  Hardwicke,  who  lays  it  down  in  2  Eq.  Ca. 
Abr.  381.,  that  neither  heiore  tlie  statute  of  frauds,  nor  since,  is  property  of  the  goods 
altered  by  mere  seizure,  but  continues  in  the  defendant  until  the  execution  executed. 
The  cases  cited  by  ^Mr.  Baron  Wood  in  support  of  liis  opinion,  that  the  property  is 
altered  by  tlie  sherift''s  seizure,  and  before  actual  sale,  liy  no  means  bear  him  out.  The 
first  case  he  cites  with  respect  to  goods  and  chattels  is  Lechmere  r.  Thoroughgood.f 
That  was  an  action  of  trespass,  not  trover,  brought  against  the  sheriff.  The  extent 
there  was  after  the  seizure,  and  before  any  sale  or  venditioni  e.rponaf ;  and  it  appears 
certainly  that  a  question  was  made  whether  the  extent  did  not  come  too  late,  and  the 
.ludges  are  reported  to  have  intimated  an  opinion  that  it  did.  But  the  case  was  not 
decided  upon  that  ground.  Judgment  was  [336]  ultimately  given  for  the  defendants 
(and  not  for  the  plaintiff,  who  impeached  the  validity  of  the  extent)  upon  the  ground 
that  they  could  not  be  made  trespassers  by  relation.  The  opinions,  therefore,  thrown 
out  were  mere  obiter  dicta,  and  the  reports  themselves  are  very  loose  and  unsatisfactory. 
In  one  of  them,  Comberbach,  Lord  Ilolt  is  indeed  reported  to  have  said,  "  The  pro- 
"  perty  of  the  goods  is  vesteil  by  the  delivery  of  the  fieri  faciax ; "  but  this  is  directly 
contrary  to  tlie  opinion  of  Lord  Hardwicke  in  2  Lq.  Cas.  Abr.,  and  to  the  two  cases  of 
Burdon  v.  Kennedy,^  and  Phillips  v.  Tliompson,S  in  which  latter  it  was  decided  that 
by  the  delivery  of  the  writ  the  goods  were  only  so  bound  that  the  defendant  could  not 
dispose  of  them  afterwards,  and  that  the  delivery  of  the  writ  to  the  sheriff  is  no  exe- 
cution thereof.  And  this  dictum  of  Lord  Holt,  Lord  Mansfield  (in  Cooper  v.  Chitty  ||) 
suspected  was  a  mistake  of  the  reporter. 

The  next  case  relied  on  by  ]\Ir.  Baron  Wood  is  Clerk  r.  Withers.lT  In  that  case  the 
principal  question  was  respecting  the  operation  of  the  statute  17  Car.  2.  s.  8.,  upon  a 
judgment  by  default  obtained  by  an  administrator,  whether  as  the  statute  ajiplies  in 
terms  only  to  judgment  after  verdict,  there  could  be  any  personal  representative  of  the 
intestate,  who  could  by  process  compel  the  sheriff  to  sell.  It  was  incidentally  con- 
tended there,  by  counsel,  that  a  seizure  by  the  sheriff  was  a  satisfaction  of  the  debt ; 
and  therefore,  that  the  plaintiff'  who  had  brought  a  urire  facia''  to  have  restitution, 
should  not  have  it.  But  the  utmost  length  to  which  Lord  Holt  carried  this  was,  that 
the  seizure  to  the  value  of  the  debt  discliarges  the  defendant,  [337]  unless  the  exe- 
cution be  afterwards  avoided  ;  and  that  the  seizure,  so  long  as  it  c<_intinues,  is  a  sufficient 
bar.  But  the  point  really  determined  was,  that  an  execution,  being  an  entire  tiling, 
wlien  once  begun,  shall,  as  between  the  parties,  be  proceeded  with,  notwithstanding  a 
change  of  sheriff,  or  the  death  of  the  plaintiff',  nothing  having  occurred  to  avoid  the 
seizure,  or  to  intercept  the  authority  of  the  sheriff"  before  sale ;  the  sale,  under  sucli 
circumstances,  being  considered  but  a  formal  part  of  the  execution.  There  was  no 
deci-sion  that  as  against  one  having  a  paramount  claim  the  property  by  the  seizure  was 
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irrevocably  changed ;  but  the  whole  is  consistent  with  the  hypothesis,  that  the  goods, 
in  such  a  case,  are  in  the  custody  of  the  law. 

With  respect  to  the  argument  drawn  from  the  statute  21jJ.  1.  c.  19.,  which  provides 
that  where  no  execution  or  extent  has  been  served  and  executed,  creditors  by  judgment, 
statute,  etc.,  or  other  security,  shall  not  be  relieved  upon  any  such  judgment,  statute, 
etc.,  or  other  security,  for  more  tlian  a  rateable  part  of  their  just  and  true  debt  with 
the  bankrupt's  other  creditors,  without  respect  to  any  greater  sum  contained  in  such 
judgment,  etc.,  or  other  security  ;  and  upon  which  it  has  been  determined  that  when  a 
creditor  has  obtained  judgment,  and  sued  out  execution,  and  a  seizure  has  been  made 
under  it,  if  before  sale  an  act  of  bankruptcy  intervenes,  the  jiidgment  creditor  shall 
not  be  obliged  to  come  in  under  the  commission,  but  the  sherift'  may  prtieeed  to  sell  the 
goods ;  from  which  determinations  Mr.  Earon  Wood  draws  the  conclusion  that  they 
must  have  proceeded  on  the  [338]  ground  that  as  soon  as  goods  liave  been  seized  under 
a  fieri  facias,  that  seizure'  is  considered  in  law  as  being  an  execution  executed,  the 
answer  is,  that  these  determinations  only  prove,  that  as  between  subjects  an  execution 
once  begun  by  seizure  shall  proceed,  notwithstanding  a  subsequent  act  of  bankruptcy 
and  commission  issued  ;  and  in  the  case  of  Audley  v.  Halsey,*  which  I  believe  was  the 
first  decision  to  this  effect  wherein  the  circumstances  were  precisely  the  same  with 
those  in  Stringfellow's  Case,t  the  main  ditference  being  that  in  the  one,  the  bankrupt 
commissioners  claimed  against  the  extent,  upon  the  statute  staple,  and  in  the  other,  the 
Crown,  the  Court  expressly  distinguished  it  from  the  case  in  Dyer  by  saying,  "  For 
"  there,  although  the  goods  were  extended,  yet  they  were  not  delivered  to  the  conuzee, 
"  and  the  writ  was  not  returned ;  and  the  writ  of  privilege  was  for  debt  due  to  the 
"  King,  wherein  the  King  hath  his  prerogative  by  the  common  law."  In  addition,  I 
majf  observe,  that  the  distinction  taken  in  the  recent  cases  of  Wymer  v.  Kemble,J 
Notley  V.  Buck,§  and  Morland  v.  Pellatt,||  which  were  in  exposition  of  the  statute 
6  G.  4.  c.  16.  s.  108,,  proceeded  principally  upon  this  very  difference  between  a  mere 
naked  seizure  before  bankruptcy,  and  a  seizure  consummated  by  sale,  or  the  payment  of 
the  money  directeil  to  be  levied.  In  Wymer  ?;.  Kemble  the  goods  of  the  debtor  had 
been  seized  under  a.  fieri  faria!<,  and  delivered  to  the  creditor  under  a  bill  of  sale  by  the 
sheriff,  then  a  bankruptcy  followed  ;  and  it  was  held  that  the  plaintitf  had  ceased  to  be 
a  creditor,  the  original  [339]  debt  having  been  extinguished  by  the  sale.  The  like 
decision  was  come  to  in  Morland  r.  Pellatt,  where,  though  there  had  been  no  sale  of  the 
goods,  the  balance  of  the  money  directed  to  be  levied  had  been  paid  over  to  the  sheriff 
before  the  act  of  bankruptcy.  But  in  Notley  v.  Buck,  where  the  sheriti'  had  made  a 
seizure  before  the  act  of  bankruptcy,  but  the  goods  remained  in  his  hands  unsold  at  the 
time  of  it,  it  was  helil,  that  the  sherilf  could  not  pay  over  to  the  creditor  the  proceeds 
of  the  execution  received  upon  a  sale  after  the  bankruptcy. 

But  although  the  position,  that  the  property  is  not  divested  out  of  the  debtor  by 
mere  seizure  under  a.  fieri  facias,  was  partly  admitted  by  the  counsel  of  the  Plaintiff  in 
error  in  this  case,  yet  it  was  most  strong!}'  expressed  by  him  in  his  argument,  that  by 
the  seizure  the  judgment  creditor  here  had  a  lien  on  the  goods,  or  a  special  property 
therein  ;  and  that  the  Crown,  under  an  extent,  can  only  take  subject  to  that  lien  or 
special  jiroperty.  And  this  right  of  the  judgment  creditors,  he  observed,  had  not  been 
adverted  to  in  any  of  the  cases  with  respect  to  the  property.  Many  other  cases  might 
be  added  ;  but  enough,  probably,  has  been  said  ;  and  I  will  add  only  the  authority  of 
Mr.  Justice  Bayley.  In  Morland  v.  Pellatt  the  learned  Judge  says,  "  After  seizure,  and 
"  before  sale,  the  sheriff  has  a  special  property  in  the  goods,  but  the  debtor  has  the 
"  general  property.  Up  to  that  time,  therefore,  the  debt  is  not  extinguished  ;  and  the 
"  judgment  creditor  has  a  security  for  his  debt."  This  special  property  is  in  the  sheriff, 
not  as  trustee  for  the  judgment  creditor,  but  for  the  ]iurpose  of  his  own  protection. 
Neither  had  the  judgment  creditor,  in  this  instance,  [340]  any  lien  on  the  goods.  Let 
us  see  what  a  lien  is.  In  Hammond  v.  Barclay, IT  Mr.  .Justice  Grose  says,  "A  lien  is  a 
"  right  in  one  man  to  retain  that  which  is  in  his  possession,  belonging  to  another,  till 
"  certain  demands  of  him,  the  person  in  possession,  are  satisfied."  The  Master  of  the 
Rolls,  in  Gladstone  v.  Birlej','*"*  lays  it  down,  "  The  question  always  is,  whether  there  be 
"  a  right  to  retain  the  goods  till  a  given  demand  shall  be  satisfied."     In  Lickbarrow  v. 
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Mason  *  Mr.  Justice  Buller  observes,  "  Lions  at  law  exist  only  in  lases  \vlii>re  Uie  paily 
"  on  titled  to  them  has  the  possession  of  the  goods;  and  if  he  once  parts  with  the 
"  possession  after  the  lien  attaches,  the  lien  is  gone."  In  Heywood  v.  Waring  f  Lord 
EUenborougli  says,  "  Without  possession,  there  can  be  no  lieu.  A  lien  is  a  right  to 
"  hold ;  and  how  can  that  be  held,  which  was  never  possessed  ? "  lu  Hallett  v. 
Bousfield  X  Lord  Eldon  asks,  "  How  can  the  doctrine  of  lien,  that  is,  the  right  of  a  party 
'•  having  property  in  his  possession  to  retain  it  until  his  demand  is  satisfied,  be  applied 
"  to  the  interest  of  a  freighter,  who  has  no  possession,  the  whole  being  in  the  possession 
"of  the  owner?"  And  many  other  dicta  to  the  same  effect  are  collected  by  ]\lr. 
Montague,  in  his  Summary  of  the  Law  of  Lien.§ 

So  here,  I  ask,  how  can  the  doctrine  of  lien  to  retain  these  goods  be  applied  to  this 
judgment  creditor,  who  had  no  possession,  the  goods  being  Lu  the  possession  of  the 
sheriff?  The  sheriti  seizes  not  as  the  agent  or  servant  of  the  party,  but  as  a  minister  of 
justice  and  an  ollicer  of  the  Court;  and  therefore  his  possession  is  not  the  possession  of 
the  [341]  creditor,  but  the  custody  of  the  law.  Jhit  if  there  were  no  lien,  the  cases  of 
The  King  v.  Humphrey,||  The  King  v.  Lee,1T  and  Casberg  v.  The  Attorney-General,** 
which  were  cases  of  a  wharfinger's  and  factor's  lien,  and  an  equitable  mortgage,  by 
deposit  of  the  title  deeds,  are  inapplicable ;  the  creditor  there  having  had  actual 
possession  of  the  articles  in  respect  of  which  he  claimed.  But  when  goods  are  in  what 
is  called  the  custody  of  the  law,  the  property  is,  as  it  were,  in  abeyance,  and  must 
ultimatelyjbelong  to  the  party  to  whom,  under  all  the  circumstances,  the  law  adjudges  it. 

]5ut  it  was  said  that  the  judgment  creditor,  l)y  force  of  the  seizure,  had  at  least  a 
security.  This  has  certainly  been  so  decided  with  reference  to  the  6  G.  4.  e.  16.  s.  108.  : 
but  I  do  not  see  what  it  proves.  The  security  may  be  vested  and  certain,  or  it  may  be 
contingent  and  defeasible.  It  does  not  necessarily  import  present  property,  nor  even 
beneficial  interest.  If  tenant  for  life  without  impeachment  of  waste,  or  tenant  in  tail, 
sell  trees  standing  and  growing  on  the  land,  which  he  may  lawfully  do  :  the  vendee,  in 
common  language,  might  be  said  to  have  a  security  for  the  money  which  he  has 
advanced ;  but  if  the  vendor  should  die  before  the  trees  are  severed  from  the  soil,  the 
right  of  the  remainder  man  or  issue  in  tail  steps  in  and  defeats  that  of  the  vendee.  So 
here,  although  the  judgment  creditor  had  a  security,  yet  still  it  was  a  possible  case, — I 
say  no  more  at  present, — that  &jus  iertii  might  interpose  and  destroy  it. 

This  brings  me  to  the  consideration  of  the  second  branch  of  the  question,  namely, 
whether  the  extent  [342]  in  this  case,  at  the  suit  of  the  Crown,  constituted  such  a,  jus 
tertii.  It  is  perfectly  clear,  that  at  common  law,  the  King  had  very  peculiar  preroga- 
tives, much  beyond  the  common  right  of  a  subject,  for  the  recovery  of  his  debts.  Of 
these  (not  to  mention  others  which  are  not  to  the  present  purpose),  one  was,  that  where 
one  was  indebted  to  the  King  and  likewise  to  other  persons,  the  King's  debt  was  to  be 
preferred  in  payment;  that  is,  the  King  was  to  be  paid  before  any  other  creditor  of  the 
party,  and  consequently  to  be  preferred  in  an  execution;  Mad.  Exch.  183.  c.  23.  s.  7. 
The  general  rule  is,  and  this  has  been  acknowledged  in  all  the  cases,  that  when  the 
right  of  the  King  and  that  of  a  subject  concur,  that  of  the  King  shall  prevail.  See  the 
instances  put  in  The  Attorney-General  v.  .Andrew. ft  I:!ut  in  ancient  times  the  law  of 
prerogative  went  further  than  this,  and  provided  the  most  effectual  means  of  security 
that  the  King's  title  should  always  be  the  first.  It  prohibited  the  creditors  of  a.  King's 
debtor  even  from  taking  out  executicm  until  all  tlie  King's  debts  were  satisfied. 
Although  the  King's  debts  were  the  later  in  point  of  time,  and  if  the  King's  debtor, 
notwithstanding,  was  sued  or  attached,  the  King  had  a  remedy  by  writ  of  protection,  to 
protect  his  debtor;  Co.  Litt.  131  b.  Fitz.  X.  B.  65,  66.  tit.  Protection,  The  King  v. 
Cotton.  I  J:  A  King's  debtor  could  not  make  a  will  to  dispose  of  his  chattels  to  the 
King's  prejudice  ;  nor  could  his  executor  have  administration  without  permission  from 
the  King,  or  Justices,  or  Barons  of  the  Exchequer,  upon  giving  security  to  answer  the 
King's  debts.  §§ 

[343]  The  prerogatives  have  at  different  times  been  controlled  and  regulated  by 
statutes  ;  but  these  very  statutes  testify  their  existence. 

*  6  East,  25.  note.  f  4  Campb.  291.  +   18  A'es.  188. 

§  Introductory  Cliapter,  p.  1.  etc.    1|  1  M'Clell.  &  Y.  173.         t  6  Price,  369. 
'*  6  Price,  411.  ft  Hardr.  23.    Plowdeu,  258,  259.  264. 

II  Parker,  123.  §§  See  numerous  precedents  in  Mad.  Exch.  c.  23. 
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Thus  in  the  statute  of  JJaijna  Char/a,  9  H.  3.  c.  18.,  it  is  enacted,  that  "If  any 
"  holding  of  the  King  a  lay  fee  do  die,  and  the  sherifl'  shew  the  King's  letters  patent  of 
"  his  summons  for  debt  which  the  dead  man  did  owe  to  the  King,  it  shoidd  be  lawful 
"  to  the  slierilf  to  attach  and  enrol  all  the  goods  and  chattels  of  the  deceased,  being 
"  found  in  the  lay  fee,  to  the  value  of  the  debt,  so  that  nothing  tliereof  should  be 
"  removed  until  the  debt  be  paid  off;  and  the  residue  should  remain  to  the  executors 
"  to  perform  the  testament  of  the  deceased."  Again,  the  statute  25  Edw.  3.  c.  19., 
after  recitmg,  that  "  Forasmuch  as  the  King  had,  before  that  time,  made  protections  to 
"  divers  people  which  were  bnunden  to  him  in  some  manner  of  debt,  that  they  should 
"  not  be  impleaded  of  the  debts  which  they  owed  to  others,  till  they  had  made  gree  to 
"  our  Lord  the  King  of  that  which  to  him  was  due  by  them,  by  reason  of  his  pre- 
"  rogative ;  and  so  during  such  protections  no  man  hath  used,  nor  durst  implead  such 
"  debtors  ;  enacts,  that  notwithstanding  such  protections,  the  parties  which  have  actions 
"  against  their  debtors,  shall  be  answered  in  the  King's  Court  by  their  debtors,  and  if 
"  judgment  be  thereupon  given  for  the  plaintiif  or  demandant,  the  execution  of  the 
"  same  judgment  shall  be  put  in  suspense  till  gree  be  made  to  the  King  of  his  debt ; 
"  and  if  the  creditors  will  undertake  for  the  King's  debt,  the}'  shall  be  thereunto 
"  received,  and  shall  have  execution  against  the  debtors  of  the  debt  due  and  adjudged 
"  to  them,  and  also  shall  recover  against  them  as  much  as  [344]  they  shall  pay  to  the 
"  King  for  them."  After  the  passing,  therefore,  of  this  statute,  which  considerably 
abridged  the  ancient  prerogative,  although  a  subject  might  pursue  his  debtor  to  judg- 
ment, yet  he  could  not  sue  out  execution  until  the  King's  debts  were  paid  or  secured, 
the  Kmg  being  entitled  to  the  first  execution.  This  execution,  it  is  material  to  recollect, 
at  the  common  law  was  against  the  body,  the  land,  and  the  goods  of  the  accoiuitaut,  or 
the  King's  debtor.  In  Sir  William  Harbert's  case,*  the  words  of  Lord  Coke  on  this 
point  are,  "  It  was  resolved,  that  at  the  common  law  the  body,  the  land,  and  the  goods 
"  of  the  accountant,  or  the  King's  debtor  were  liable  to  the  King's  execution  ;  for 
"  ThesauritA  regis  est  pacia  vinculum  et  beUorum  nervi,"  and  therefore  the  law  gave  the 
King  full  remedy  for  it ;  and  therewith  agrees  5  Eliz.  Dyer,  324.  and  Plow.  Com.  321. 
Sir  William  Cavendish's  case,  who  was  treasurer  of  the  chamber,  24  E.  3.,  Walter  de 
Chirton's  case,  and  infinite  precedents  in  the  Exchequer,  to  prove,  that  for  the  King's 
debt  the  body  and  tlie  land  of  the  debtor  shall  be  liable  by  the  common  law,  before  the 
statute  of  33  H.  8.  c.  39.  The  statute  did  not  give  to  the  Crown  this  triple  remedy ; 
and  whether  it  could  be  pursueil,  as  now,  by  one  single  process,  or  must  have  been 
separately  worked  out  by  different  writs,  is  a  matter  of  no  moment. 

Thus  stood  the  law  until  the  statute  33  H.  8.  c.  39.  passed  ;  and  upon  this  short 
statement  there  seems  to  me  no  doubt  that,  if  no  alteration  of  the  law  in  this  respect 
was  ma<le  by  that  statute,  the  King,  in  the  present  instance,  is  entitled  to  preference 
under  the  extent,  although  it  did  not  [345]  reach  the  sheriff  until  the  jieri  facias 
was  partly  executed  ])y  seizure  ;  for  it  would  be  absurd  to  hold,  when  it  was  unlawful  to 
issue  any  execution  before  the  King's  debt  was  paid,  that  the  creditor,  by  his  ilis- 
obedience  of  the  law  in  suing  out  an  execution,  should  gain  an  advantage  over  the  King. 

I!ut  the  Stat.  33  H.  8.  c.  39.,  altered  the  law  in  this  matter.  That  stat.,  sec.  74., 
enacts,  ''That  if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded 
"  for  the  King,  for  the  recovery  of  any  of  the  King's  debts,  that  then  the  same  suit  and 
"  process  shall  be  preferred  before  the  suit  of  any  person  or  persons,  and  that  our  said 
"  sovereign  Lord,  his  heirs,  and  successors,  shall  have  the  first  execution  against  any 
"  defendant  or  defendants  of  and  for  his  said  debts,  before  any  other  person  or  persons  ; 
"  so  always  that  the  King's  said  suit  be  taken  and  commenced,  or  process  awarded  for 
"  the  said  debt,  at  the  suit  of  our  said  sovereign  Lord  the  King,  his  heirs  or  successors, 
"  before  judgment  given  for  the  said  other  person  or  persons."  It  has  been  very 
properly  observed  by  Lord  Chief  Baron  ^facdonald,  in  his  judgment  in  the  case  of  The 
King  1'.  Wells  and  Alluutt.t  that,  according  to  the  construction  put  upon  this  clause  in 
the  cases  of  Uppom  r.  Sumner  [2  Black.  1294]  and  Rorke  v.  Dayrell  [4  T.  E.  406],  it 
must  have  the  effect  of  postponing  the  King's  execution,  though  it  should  happen  to  be 
prior  both  in  teste  and  delivery  to  the  subject's  execution  on  his  prior  judgment,  which 
would  be  putting  the  Crown,  as  to  its  execution,  upon  a  worse  footing  than  a  subject, 
inasmuch    as,  between  subject  and  subject,  the    priority   of   the   delivery  of   the   writ 

*  3  Rep.  12.  b.  t  16  East,  280,  281.  n. 
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[346]  of  execution  alwayw  iletenuiucs  the  qiU'Slioii  of  [ireference,  without  reganl  to  tlm 
priority  of  jmlj^'iuent.  .Such  a  result,  surely,  could  never  liave  lieen  int('nih>(l  ;  and  this 
goes  some  way  tn  shew  that  the  construction  animadverted  ujion  is  not  the  right  one. 
But  I  am  of  opinion,  upon  other  grounds,  that  this  section  of  the  statute  has  been  mis- 
understood. The  tirst  branch  declares  generally  that  the  King's  suit  and  process  shall 
be  preferred  before  tlie  suit  of  any  per.son  or  persons.  This  seems  to  be  distinct  from 
the  latter  branch,  which  confirms  the  right  which  the  King  had  before  this  statute,  of 
having  the  first  execution,  not  a  preference  where  there  are  two  concurring  executions, 
one  at  tlie  suit  of  the  King ;  but  the  first  execution,  that  is,  the  solo  and  exclusive 
execution  against  any  defendant  for  his  debt  before  any  other  person.  Then  comes  the 
condition  or  proviso,  "  so  always  that  the  King's  said  suit  be  taken  and  commenced,  or 
"  process  awarded,  before  judgment  given  for  the  said  other  person."  Now  I  take  this 
74th  section  to  be  a  supplement  to  the  19th  chap,  of  the  25  E.  3.  and  the  judgment 
mentioned  herein  to  mean  a  judgment  obtauied  by  favour  of  the  latter  statute.  Then 
the  meaning  will  be  this  :  Where  the  subject  has  obtained  no  judgment,  the  King  is 
entitled,  as  of  course  he  must  be,  if  he  sues  out  process  to  the  first  execution,  iiut  if 
the  subject  has  obtained  a  judgment  l)efore  any.  process  .sued  out  by  the  Crown,  the 
execution  thereof  shall  not,  by  virtue  of  the  stat.  2-5  E.  3.  c.  19.,  be  put  in  suspense  till 
gree  be  made  to  the  King  of  his  debt ;  but  in  sucli  event  lie  is  at  liberty  to  follow  it  up 
by  execution,  although  the  King's  debt  be  not  paid ;  and  if  he  can  get  his  execution 
completely  [347]  executed  before  the  King's  process  be  sued  out,  he  will  be  safe,  for  the 
King  is  only  to  have  ab-solutely  the  first  execution,  where  the  King's  suit  is  taken  and 
commenced,  or  process  awarded,  before  judgment  given  for  the  other  person.  l!y  this 
construction,  the  greater  difticulties,  in  my  humble  judgment,  will  be  overcome,  though 
perhaps  some  may  remain  ;  and  this  will  account  for  the  disuse  of  protections  afterwards, 
which  would  be  unavailing  when  the  King  had  no  longer  a  right  in  all  cases  to  the  first 
execution. 

So  much  by  way  of  argument  from  the  account  we  have  in  our  books  of  ancient 
prerogative  and  from  the  sttitutes. 

The  cases  that  have  been  decided  upon  this  question  have  been  so  often  cited,  that 
it  is  unnecessary  to  go  through  them  all ;  I  will  only  observe,  that  the  weight  of 
authority  appears  to  me  to  preponderate  very  considerably  in  favour  of  the  right  of  the 
Crown. 

The  course  of  decLsion  in  the  Court  of  Exchequer  has  been  uniform,  with  the 
excejition  of  the  Attorney  General  v.  Andrew,*  and  i\Ir.  Baron  Wood's  opinion  in  the 
King  V.  Giles  [8  Price,  364]  :  and  considering  that  this  is  the  King's  great  Court  of 
revenue,  in  which  the  Judges  are  more  particularly  conversant  with  these  matters,  this 
consistency  of  judgment  ought  to  carry  great  weight  with  it. 

In  the  Attorney-General  v.  Andrew,  the  reasons  assigned  by  the  Judges  are 
extremely  short,  and,  in  truth,  consist  only  of  two  :  the  one,  that  the  statute  33  H.  8. 
abridges  the  prerogative,  and  controls  the  common  law,  and  that  the  words  in  the  74th 
section  make  a  condition  precedent,  and  imply  a  negative  ;  the  second,  that  there  the 
sub-[348]-ject's  title  was  prior  to  the  King's,  and  w-as  executed.  I  have  already 
explained  why,  in  my  opinion,  the  interpretation  that  has  been  made  of  this  statute  is 
an  erroneous  one,  and  why  this  statute  does  not  affect  the  present  case.  With  respect 
to  the  holding,  that  the  subject's  title  was  executed,  if  liberates  had  issued  upon  the 
elegits,  which  does  not  appear  to  have  been  the  case,  there  is  no  doubt  but  that  this 
was  so.  But  if  nothing  more  had  been  done  than  extemling  the  lands  upon  the  elei/its, 
1  take  the  liberty  of  saying  that  the  subject's  title  was  not  executed  ;  and  for  this, 
Stringfellow's  case  j  is  my  authority.  In  that  case,  Stringfellow  had  sued  out  a  writ 
of  extendi  facias,  to  have  execution  of  a  statute  staple.  The  sheriff  made  extent  of 
the  defendant's  lands,  and  seized  them  into  the  King's  hands,  but  did  not  make  livery ; 
and  afterwards  a  writ  of  the  King's  prerogative  issued  out  of  the  Court  of  Exchequer, 
reciting  the  prerogative  which  the  King  ought  to  have,  to  be  first  served  and  paid  by 
his  debtors ;  and  commanded  the  sheriff  to  levy  the  debt  of  the  goods  of  the  debtor ; 
and  if  he  had  not  sufficient,  then  to  extend  his  land.  This  writ  was  delivered  to  the 
sheriff  after  the  day  of  the  return  of  the  first  writ,  but  before  the  first  writ  was 
returned.     On  the  sheriff  returning  to  the  King's  writ,  that  the  debtor  had  no  goods 

*  Hardr.  23.  t  Dyer,  67  b. 
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or  lands  to  be  extended,  besides  the  goods  and  chattels,  lands  and  tenements,  above 
extended,  and  therefore,  a.s  to  the  further  execution  of  that  writ,  he  had  done  nothing ; 
it  was  holden  in  the  Exchequer  for  law,  that  the  sheriff  should  be  amerced,  if  he  would 
not  amend  his  return,  namely,  [349]  return  the  extent  into  the  Exchequer,  for  the  service 
of  the  King's  debt ;  and  Justices  Hale  and  Bromley  were  of  the  same  opinion,  because 
the  property  of  the  goods  and  land  was  not  in  Stringfellow  before  they  were  delivered 
to  him  by  the  writ  of  liberate.  This  case  has  always  been  acknowledged  for  good  law  ; 
and  although  a  query  is  subjoined  by  the  reporter,  because  the  goods,  on  being  seized 
into  the  King's  hands  to  be  delivered  t(.>  the  party,  were  in  the  custody  and  consideration 
of  the  law,  and  privileged  from  all  other  executions,  yet  this  doubt  proceeds  from  not 
attending  to  the  distinction  between  the  King's  case  and  that  of  a  common  person.  In 
the  case  of  a  subject,  goods  distrained  or  seized  in  execution,  cannot  be  again 
taken,  for  that  reason ;  but  it  is  otherwise  in  the  case  of  the  King.  The  Attorney- 
General  r.  Capel.*  See  also  the  note  by  ^Manwood,  Chief  Itarou,  in  margin,  Dy. 
67  b. 

The  cases  of  Uppom  v.  Sumner  [2  Black.  1294],  and  Rorke  v.  Dayrell  [4  T.  R.  406], 
appear  to  me  to  have  been  determined  on  wrong  principles.  Little  research  appears  to 
have  been  made,  in  either,  into  the  nature  and  extent  of  the  royal  prerogative  at  common 
law.  In  the  first,  the  judgment  proceeded  principally  on  the  stat.  33  H.  7.  c.  8.  ami 
in  the  latter,  on  the  mistaken  assumption  that  the  property  was  changed  by  the 
delivery  of  the  writ  to  the  sheriff.  With  all  my  respect  for  the  learned  Judges  by 
whom  these  cases  were  decided — and  no  one  can  have  greater — I  cannot  assent  to 
them ;  and  I  do  this  with  the  more  freedom,  because,  on  no  less  than  three  solemn 
occasions,  the  Court  of  Exchequer  has  subsequently  testified  a  similar  dissent. 

The  case  of  Thurston  v.  Mills  t  is  no  authority  [350]  either  way,  because,  although 
the  Court  intimated  that  they  had  formed  an  opinion  on  the  point,  it  was  not  divulgeil : 
with  these  exceptions,  the  determinations  of  the  Courts  will  be  found,  from  the 
earliest  times,  to  have  been  in  favour  of  this  prerogative.  I  therefore  humbly  give  it  as 
my  opinion,  that  tlie  first  question  propounded  by  your  Lordships  should  be  answered 
in  the  affirmative. 

With  respect  to  the  second  question  submitted  to  the  Judges,  Whether  it  makes 
any  difference  whether  the  writ  of  extent  be  in  chief  or  in  aid,  I  am  of  opinion,  that  in 
this  respect  there  is  no  difterence  between  an  immediate  extent  and  an  extent  in  aid.  It 
appears  to  have  been  the  practice  in  very  ancient  times,  that  if  the  King's  debtor  was 
unable  to  satisfy  the  King's  debt  out  of  his  own  chattels,  the  King  would  betake 
himself  to  any  third  person  who  was  indebted  to  the  King's  debtor,  and  would  recover 
of  such  third  person  what  he  owed  to  the  King's  debtor,  in  order  to  get  payment  of  the 
debt  he  owed  to  the  Crown  :  Jlad.  Exch.  c.  23.  s.  8.  In  like  emergencies,  the  King's 
debtor  or  accountants  were  wont  to  have  writs  of  aid,  whereby  to  recover  their  debts 
of  such  persons  as  were  indebted  to  them,  in  order  to  enable  them  to  answer  the  debts 
they  oweil  to  the  King.  Many  precedents  of  both  modes  of  proceedings  are  cited  by 
Madox,  in  the  notes,  ch.  23.  s.  8.  12.  One  of  them  is  in  the  fifth  year  of  Rich.  I.,  in 
the  great  roll  whereof  it  is  stated,  that  Henry  de  Cornhill  owed  the  King  =£100  for  the 
average  of  the  cambium  of  all  England,  except  Winchester,  and  £6  for  the  term  of 
the  land  of  Engelran  de  Mustereil,  and  William  Earl  of  Albemarle  acknowledged 
before  the  Barons  of  the  Exchequer  that  he  owed  so  [351]  much  to  Henry  de  Cornhill, 
and  thereupon  William  Earl  of  Albemarle  was  charged  (as  ilebtor  to  the  King)  with  the 
said  respective  sums.  Others  are  of  the  reigns  of  H.  3.  and  Edw.  1.  In  some  of  them, 
the  mandate  is  to  the  sheriff,  to  distrain  a  former  sheritt',  or  to  aid  willectors  and 
assessors  in  distraining  persons  indebted  to  the  King  for  aids  or  the  like,  ami  therefore 
are  not  properly  extents  in  aid,  the  process  being  against  persons  originally  indebted  to 
the  Crown.  But  in  some  instances,  as  in  those  of  the  executors  of  Herbert  de  Burgh, 
Walter  de  Watford,  and  the  executors  of  the  late  Bishop  of  Hereford,  the  mandate  to 
the  Barons  is,  that  they  distrain  the  debtors  of  those  particular  persons,  in  order  that 
the  King  may  be  satisfied  the  debts  which  they  owe  to  him  respectively,  according 
to  the  law  and  custom  of  the  Exchequer.  This  process,  though  now  called  an  extent 
in  the  second  degree,  is  in  principle  the  same  as  that  called  peculiarly  an  extent  in  aid : 
the  only  difference  being,  that,  in  the  one  case,  the  Crown  is  the  real  as  well  a.s  the 


*  2  Show.  481.  t  16  i:ast,  254. 
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nominal  plaintiff;  in  the  other,  the  process  is  sued  out  fni-  the  recovery  of  the  debt  due 
to  the  King's  debtor,  and  for  liis  benefit. 

Tt  is  elear,  therefore,  from  these  authentic  records,  tliat  the  practice  of  charging;  the 
debtors  of  a  person  indebted  to  the  King  for  the  King's  de1>t,  goes  back  as  far  as  the 
period  of  legal  memory;  and  the  process  has  been  gradually  moulded  into  its  present 
shape,  and  limited  to  its  present  extent,  by  statutes,  and  by  the  rules  and  decisions  of 
the  Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  difference,  whether  the  writ  of  extent 
was  in  chief  or  in  aid. 

[352]  Vaughan  B. — After  much  consideration  devoted  to  the  question  which  your 
Lordships  have  been  pleased  to  propound  to  the  Judges,  I  am  of  opinion  that  the  writ 
of  extent  issued  by  the  Crown,  under  the  circumstances  stated,  ought  of  right  to 
supersede  the  subject's  execution. 

During  the  progress  of  this  inquiry,  my  mind  has  been  agitated  by  iloulits 
suggested  by  a  review  of  the  conflicting  judgments  which  have  been  pronounced  in 
the  superior  Courts  of  Westminster  Hall  upon  this  long  controverted  que.stion, 
involving  a  claim  to  exercise  an  important  prerogative  of  the  Crown  on  the  one  part, 
and  a  valuable  civil  right  of  the  subject  on  the  other. 

The  arguments  in  favour  of  the  Plaintiff  in  Error  may  be  resolved  into  the 
follcjwing  propositions : — First,  That  no  prerogative  existed  in  the  Crown,  by  the 
common  law,  to  issue  an  extent,  whereby  the  goods,  and  chattels,  and  lands  of  the 
King's  debtor  might  be  extended,  and  his  body  seized  to  enforce  the  payment  of  his 
debt. 

Secondly,  That,  admitting  the  existence  of  such  prerogative  right  under  the  common 
law,  it  was  restricted  and  controlled  Jsy  the  statute  33  H.  8.  c.  39.,  so  as  to  prevent  its 
operation  in  the  case  sub  judice. 

Thirdly,  That,  independent  of  all  prerogative  right,  after  an  actual  seizure  of  the 
sheriff  under  a.  fieri  facias  at  the  suit  of  a  judgment  creditor,  the  property  in  the  goods 
taken  became  thereby  altered — no  longer  continuing  the  property  of  the  debtor,  and, 
consequently,  no  longer  amenable  to  the  process  of  the  Crown. 

Fourthly,  That  the  sheriff  acquired  by  the  seizure,  such  a  special  property  in  the 
goods,  as  to  deprive  [353]  the  Crown  of  any  benefits  to  be  derived  from  this  process  of 
extent. 

The  main  question  depends  upon  the  true  construction  of  the  33  H.  8.  c.  39.  s.  74. ; 
but  in  the  interpretation  of  this  statute,  the  important  preliminary  inquiry  presents 
itself,  viz.  whether  before,  and  independent  of,  any  legislative  enactments,  the  Crown 
was  not  entitled  by  the  common  law  to  extend  the  lands,  and  to  take  the  body  as  well 
as  the  goods  and  chattels  of  the  King's  debtor,  in  satisfaction  of  the  debt. 

Sir  Edward  West,  in  his  Treatise  upon  the  Law  and  Practice  of  Extents,  states 
(but,  as  I  conceive,  erroneously),  that  the  Crown  derived  its  power  of  issuing  an  extent 
from  the  provisions  of  this  statute.  In  page  108.,  he  observes  that  "this  statute  gave 
"  to  the  Crown  a  new  kind  of  execution  for  all  its  debts ;  a  species,  too,  of  execution, 
"  which,  before  that  .statute,  was  the  subject's  execution,  and  the  subject's  only."  And 
in  page  110.,  he  repeats,  that  the  subject's  process  by  extent  being  imparted  to  the 
Crown,  "  the  Crown  will,  of  course,  have  the  same  rights  in  the  use  of  that  process 
"  as  the  subject."  The  author  of  that  treatise  seems  to  have  been  betrayed  into  this 
error,  by  what  I  would  rather  call  an  equivocal  than  an  inaccurate  expression  of  Lord 
Coke,  in  his  comment  upon  the  8th  cap.  of  INIagna  Charta,  2  Inst.  19.,  which  contains 
the  followmg  passage : — "  After  the  statute  33  H.  8.  c.  39.  was  made  for  levying  of 
"  the  King's  debts,  the  usual  process  to  the  sheriff"  at  this  day  is  Quod  diligenter  per 
"  sacramentum,"  etc.  From  the  words  "after  the  statute,"  Mr.  We.st  infers  that  the 
King  was  not  e-mpowered,  by  virtue  of  his  jirerogative,  at  the  common  law,  to  issue 
any  writ  of  [354]  extent  to  enforce  the  payment  of  his  debts  before  that  statute,  sueh 
authority  being  created  and  conferred  for  the  first  time  by  the  provisions  of  that  act. 
Lord  Chief  Baron  Gilbert  understands  this  expression  of  Sir  Edward  Coke's,  "  after  the 
"  statute,"  etc.  in  the  same  sense,  although  he  suggests  a  doubt  respecting  its  accuracy ; 
for,  in  page  127.  of  his  Treatise  on  the  Court  of  Exchequer,  after  transcribing  a  process 
known  by  the  name  of  the  long  writ,  he  observes,  "  My  Lord  Coke  says  this  writ  was 
"  made  since  the  statute ;  but  of  this  I  have  great  doubt,  because  it  seems  so  contrived, 
"  that  an  inquisition  should  be  found  whether  the  debtor  had  any  goods  and  chattels  : 

62.5 


VI  BLIGH  N.  S.  GILES  V.  GROVER  [1832] 

''  and  if,  upon  inquisition,  tlicre  were  none  fcjuml,  tlien  to  extend  the  hinds  and  to  take 
"  the  body  of  the  debtor.  So  that  it  seems  tliis  writ  might  have  been  used  before  the 
"  statute  of  H.  8.  without  any  violation  of  JNfagna  Chartii. ;  for  if  it  were  found  that 
"  the  debtor  had  no  goods,  tliey  might  seize  the  lands  and  take  the  body;  and 
"  therefore  it  seems  to  be  a  writ  was  used  upon  motion  ti5  the  Court,  and  in  cases  of 
"  necessity,  before  the  statute  of  H.  8. ;  but  since  that  statute,  they  may  have  a  capiax 
"  levari  or  extent  without  any  sui'h  inquisition  touching  the  goods." 

The  opinion  of  Sir  Edward  Coke  appears  to  me  to  have  been  misapprehended.  I 
do  not  understand  liim  to  affirm  that  the  King  had  no  power  of  issuing  an  extent  for 
the  levying  of  his  debts  before  the  statute ;  but  that  the  particular  writ,  of  which  he 
gives  only  a  partial  extract,  had  been  the  usual  process  to  the  sheriff  since  that  statute, 
and  was  so  at  that  day.  Indeed,  the  very  first  passage  in  the  8th  cap.  of  ilagna  Charta, 
upon  [355]  which  he  is  commenting, — "  Nos  vero  vel  Ballivi  nostri  non  xeiziemuii  terrain 
"  aliqiiain  rel  reilditurn  pro  deliUo  aliquo  quandiu  catalla  debitoris  pnexeniia  nujficiwii 
"  ad  debitum  reddend,  et  ipse  debitor  paratus  sit  inde  satis/acere," — was  introduced  in 
ease  of  the  subject,  for  the  purpose  of  restraining  the  power  of  the  Crown,  and  correct- 
ing an  abuse  of  the  prerogative,  by  preventing  the  seizure  of  the  lands  and  rents  of  the 
Crown  debtor,  where  goods  and  chattels  could  be  found  sufficient  to  satisfy  the  debt. 
Lord  Coke  observes,  upon  this  passage,  that,  "  by  order  of  the  common  law,  the  King, 
"  for  his  debt,  had  execution  of  the  body,  lands,  and  goods  of  the  debtor ;  and  adds, 
"  this  is  an  act  of  grace,  and  restraineth  the  power  that  the  King  had  before."  Both 
the  text  and  the  comment,  therefore,  conspu-e  to  prove  that  Lord  Coke  could  never 
intend  to  ascribe  the  origin  of  the  process  of  extent  to  the  statute  of  H.  8.  Indeed,  the 
reports  of  that  eminent  lawyer  are  replete  with  resolutions  confirming  the  prerogative 
right  of  the  Crown  to  issue  process  of  this  descriftiou  from  the  earliest  times.  I  will 
cite  one  case  only  from  his  reports,  in  proof  of  this  position.  Sir  William  Harbert's 
case.*  It  was  there  resolved,  that,  at  the  common  law,  the  body,  the  lands,  and  the 
goods  of  the  King's  debtor  or  accountant  were  liable  to  the  King's  execution,  for  that 
fliesaurus  est  regis  pads  'vinculum  et  bellorum  nervi.  And,  therefore,  the  law  gave  the  King 
the  full  remedy  for  it,  and  therewith  agrees  .5  Eliz.  Dyer,  224.  and  Plowd.  Com.  321.  a.  ; 
Sir  William  Cavendish's  case,  24  Edw.  3.,  AValter  [356]  de  Chirton's  case ;  and  infinite 
precedents  in  the  Exchequer,  to  prove  that,  for  the  King's  debt,  the  body  and  land  of 
the  debtor  shall  be  liable  by  the  common  law  before  the  statute  33  H.  8.  c.  39. 

I  have  before  observed,  that  Lord  Coke  gives  only  a  partial  extract  of  the  usual 
process  which  he  states  to  have  issued  since  the  statute  33  H.  8.  If  the  whole  of  it 
had  been  inserted,  it  would  have  appeared,  from  the  concluding  part,  whether  it  issued 
from  the  office  of  the  King  or  of  the  Lord  Treasurer's  remembrancer.  The  long  writ 
introduced  and  commented  upon  by  Lord  C.  B.  Gilbert,  in  the  chapter  in  which  he 
expresses  his  doubts  respecting  the  accuracy  of  Lord  Coke,  as  to  the  period  of  time 
when  that  species  of  process  was  first  issued,  for  the  purpose  of  securing  the  King's 
debts,  was  undoubtedly  a  writ  from  the  ofiice  of  the  King's  remembrancer,  as  appears 
from  the  concluding  part  of  it,  containing  an  injunction  not  to  sell,  until  the  further 
order  of  the  court,  from  the  bonds  remaining  in  the  custody  of  the  King's  remembrancer, 
and  from  referring,  in  distinct  terms,  to  the  statute  33  H.  8.  as  the  authority  from  whicli 
it  emanated,  and  being  also  signed  by  !Masham,  who  was  at  that  time  an  officer,  not  in 
the  Lord  Treasurer's,  but  in  the  King's  remembrancer's  office. 

Without  professing  to  have  examined  the  infinity  of  precedents  to  which  Sir  Edward 
Coke  alludes,  the  searches  I  have  made  have  satisfied  my  mind,  that,  from  that  depart- 
ment of  the  revenue  office,  in  the  Court  of  Exchequer,  under  the  control  and  management 
of  the  Lord  Treasurer's  remembrancer,  a  strong  prerogative  process,  or  writ,  combining, 
in  ett'ect,  i\\i^ jieri facias,  thp.levari facias,  and  capias  corjms, has.,  from  the  ear-[357]-liest 
times,  been  issued  upon  special  application,  founded  on  the  necessity  of  the  case,  \\'ith- 
out  any  previous  summons  or  notice,  and  directed  at  once  against  the  goods  and  chattels, 
lands  and  tenements  and  body  of  the  Crown  debtor,  to  levy  all  such  debts  as,  by  being 
charged  upon  the  revenue  rolls  in  that  office,  were  become  in  the  nature  of  recorded 
debts  or  duties. 

The  more  ordinary  and  usual  course  of  proceeding  was  to  transmit  them  to  the  Pipe 
Office,  and  enter  them  upon  the  roll  annexed  to  the  summons  of  the  Pipe,  to  be  levied 

*  3  Rep.  12.  b. 
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hv  that  prnccss  ;  and  if  I'l'turiicil  ni/iil  l)y  the  shorifl',  to  intnuhicc  tliciii  into  a  suliediili-, 
as  described  by  Lord  Chief  Haroii  (lilbert,  and  send  tliem  into  the  office  of  the  Lord 
Treasurer's  remembrancer,  to  be  levied  by  the  general  prerogative  process  or  long  writ, 
which  issued  periodically  at  two  stated  seasons  of  the  year,  for  the  recovery  of  all  such 
debts. 

I  will  not  abuse  your  Lordships'  attention,  by  stating  the  reasons  which  have  led  me 
to  conclude  the  Lord  Chief  ISaron  Gilbert  may  have  confounded  the  long  writ  issued 
from  the  office  of  the  King's  remembrancer,  under  the  authority  of  the  statute  33  H.  8., 
with  the  long  writ  which  it  has  been  immemorially  the  course  of  the  Court  of  Exchequer 
to  issue  from  the  office  of  the  Lord  Treasurer's  remembrancer.  It  may  be  suflicient  for 
the  purpose  of  the  present  inqinry  to  take  it  upon  the  authority  of  so  eminent  a  Judge, 
who  presided  in  the  Court  of  Kxcheijuer,  that,  long  anterior  to  the  statute  of  H.  8.,  such 
debts  of  the  Crown  as  -were  entered  on  the  great  roll  in  the  Treasurer's  remembrancer's 
office  might  be  [358]  levied  by  a  process  having  the  force  and  virtue  of  an  immediate 
extent.* 

1  would,  therefore,  conclude  my  observations  upon  this  first  branch  of  the  inqiury 
with  a  j|issage  from  Lord  Chief  Baron  Gilbert's  treatise  on  the  Court  of  Exchequer,  p. 
90  : — "  An  extent  of  a  later  teste  supersedes  an  execution  of  the  goods  by  a  former  writ; 
"  because  by  the  King's  prerogative  at  ccjmmon  law,  if  there  had  been  an  execution  at 
"  the  subject's  suit,  and  afterwards  an  extent,  the  execution  was  superseded  until  the 
"  extent  was  executed,  because  the  public  ought  to  be  preferred  to  private  property." 

I  proceed  to  the  second  branch  of  the  inquiry,  how  far  the  statute  33  H.  8.  c.  39. 
restricts  or  controls  this  prerogative  ?  In  considering  the  legal  operation  and  effect  of 
such  of  its  clauses  as  have  relation  to  this  question,  we  should  remember  that  it  was 
passed  at  a  period  of  time  when  that  monarch  was  in  the  plenitude  of  his  power,  when 
the  revenues  of  the  Crown  had  been  recently  greatly  augmented  by  the  surrender  and 
dissolution  of  the  abbeys  and  monasteries,  and  by  the  daily  increasing  commerce  and 
prosperity  of  the  kingdom.  Nor-  can  we  forget  that  the  history  of  that  reign  records 
more  frequent  examples  of  sacrifices  extorted  from  his  subjects  than  of  any  voluntary 
surrenders  of  his  acknowledged  prerogatives  to  them. 

Upon  the  first  forty-nine  sections  of  this  statute,  relating  to  the  erection  of  the  Court 
of  Surveyors  of  the  King's  lands,  its  officers  and  their  authority  [359]  (all  which 
have  long  since  ceased  to  exist),  it  becomes  unnecessary  to  make  any  observations. 

The  object  of  the  legislature  in  the  six  consecutive  enactments,  from  sections  50  to 
.56  inclusive,  was  tlie  more  speedy  recovery  of  debts  due  to  the  Crown,  upon  obligations 
and  sjiecialties,  ■which  not  being  (before  that  act)  enrolled  of  record,  were  not  amenable  to " 
the  strong  prerogative  process  of  extent.  The  statute,  therefore,  gave  them  the  force 
and  effect  of  obligations  acknowledged  according  to  the  statute  staple  at  Westminster. 
It  gave  also  to  the  King  his  costs,  as  to  a  common  pen'son.  It  gave  to  each  of  the 
several  courts,  as  well  to  those  recently  erected  as  to  those  already  existing,  and  men- 
tioned in  the  5.5th  section,  the  same  co-extensive  power  and  authority  to  commence  and 
prosecute  suits  for  debts  and  duties  grown  due  to  the  Crown,  in  respect  of  obligations 
remaining  in  each  of  these  several  courts  and  offices,  and  to  hear  and  determine  them, 
and  to  award  execution  upon  the  body,  lands,  and  goods  of  the  parties  condemned  therein. 
I!ut  it  appears  to  me  a  fallacy  to  suppo.se  that,  because  it  directed  in  what  offices  and 
courts  (some  of  those  courts  being  then  recently  erected)  the  suits  shall  be  commenced, 
and  what  process  may  in  their  discretion  be  used  (mentioning  infer  alia  the  capiat 
extendi  facias,  etc.),  that  theref(jre  the  power  of  issuing  such  process  was  given,  for  the 
first  time,  to  the  Court  of  Exchequer.  As  applied  to  obligations  and  specialties,  which 
before  that  statute  were  matters  in  ^)a/x,  not  yet  ripened  into  matters  of  record,  I  admit 
that  they  were  not  liable  to  the  immediate  extent,  until  rendered  mature  for  that  process 
by  becoming  enrolled  of  record. 

[360]  The  sections  to  which  I  have  referred,  from  50  to  56,  appear  to  me  exclusively 
applicable  to  the  debts  and  duties  accruing  in  respect  of  the  obligations  and  specialties 
mentioned  in  those  sections. 

Section  57  enlarges  the  jurisdiction  of  the  several  courts  therein  enumerated,  extends 
their  authority  to  a  variety  of  other  subjects  having  no  relation  to  the  present  inquiry, 

*  See  Mr.  Price's  treatise  upon  that  branch  of  the  Court  of  Exchequer  which  relates 
to  the  office  of  Lord  Treasurer's  rememlirancer. 
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and,  after  introducing  various  regulations  respecting  the  offiei'S  of  receiver,  auditor, 
accountant,  etc.  (imposing  penalties  upon  them  for  the  hreaeh  of  tiieir  respective  duties), 
the  statute  proceeds  to  enact  the  73d  and  7'lth  sections,  the  last  of  which  gives  occasion 
to  the  present  question. 

The  73d  section  directs,  that  in  all  actions  and  .suits  for  the  recovery  of  any  debts 
which  shall  accrue  to  the  King,  by  reason  of  any  attainder,  outlawry,  forfeiture,  or  gifts 
of  the  party,  or  by  any  other  collateral  way  or  means,  it  shall  be  sufficient  to  declare 
generally,  without  showing  the  circumstances  at  large,  according  to  the  due  order  of  the 
common  law.  Then  follows  immediately  the  much  controverted  74th  section  in  the 
following  words  : — "  If  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter 
"  awarded  for  the  King,  for  the  recovery  of  any  of  the  King's  debts,  then  the  same  suit 
"  and  process  shall  be  preferred  before  the  suit  of  any  person  or  persons,  and  our 
"  Sovereign  Lord,  his  heirs  and  successors,  shall  have  first  execution  against  any 
"  defendant  or  defendants,  of  and  for  his  said  debt,  before  any  other  person  or  persons  ; 
"  so  always  that  the  King's  said  suit  be  taken  and  commenced,  or  process  awarded,  for 
"  the  said  debts,  at  the  suit  of  our  said  Lord  the  King,  his  heirs  and  successors, 
"  [361]  before  judgment  given  for  the  said  person  or  persons." 

The  first  branch  of  this  clause,  introducing  the  proviso,  contains  a  plain  declaration 
of  the  King's  prerogative  right  under  the  common  law,  by  which  he  was  at  all  times 
entitled  to  have  his  suit  preferred,  and  to  have  first  execution. 

The  proviso  was  undoubtedly  intended  to  ingraft  some  qualification  or  restriction 
upon  that  right,  or  at  least  to  confer  a  privilege  upon  the  subject ;  and  the  question  arises 
as  to  the  extent  of  that  restriction  or  privilege.  By  the  statute  2.5  Edw.  3.  c.  19.  the 
subject  (notwithstanding  the  King's  ancient  prerogative  of  granting  writs  of  protection) 
was  empowered  to  implead  his  debtor  and  to  proceed  to  judgment,  with  a  stay  of  execu- 
tion, until  the  King's  debt  was  satisfied  ;  and  it  seems  to  me  that  tliis  further  privilege 
was  granted  by  the  74th  section,  viz.  that  he  should  no  longer  be  restrained  from  pro- 
ceeding to  issue  an  execution  in  those  cases  to  whicli  that  section  applied,  viz.  in  which 
the  Crown  had  neither  commenced  any  suit  nor  awarded  any  process  before  his  judg- 
ment was  obtained.  The  legislature  did  not,  I  conceive,  intend  to  interfere  in  any  cases 
of  conflicting  or  concurrent  executions,  but  simply  to  remove  the  restraint  continuing 
upon  the  subject  at  the  time  of  the  passing  of  the  act  of  the  25  Edw.  3.,  and  to  permit 
him  to  sue  out  execution,  without  being  guilty  of  any  violation  of  the  law,  which  before 
the  statute  33  H.  8.,  he  could  not  do.  The  section  being  silent  as  to  which  execution  shall 
be  first  satisfied,  imports  only  (according  to  my  view  of  it)  that  the  subject's  execution 
'  may  first  issue,  [362]  still  leaving  the  prerogative  right  of  the  Crown  to  issue  an  extent 
unimpaired. 

Supposing  this  to  be  the  true  construction  of  the  statute,  to  what  suit  of  the  Crown 
does  this  74th  section  extend?  Does  the  proviso  or  condition  controul  and  over-ride  all 
the  preceding  clauses  in  the  act,  or  is  it  confined  and  limited  in  its  operation  to  the 
subject-matter  of  the  73d  section  immediately  preceding  1  This  question  is  involved  in 
some  obscurity.  The  collocation  of  the  sections  would  favour  the  latter  and  more  limited 
construction ;  but  the  words  in  the  74th  section  are  sufficiently  general  and  comprehen- 
sive to  embrace  otlier  debts  than  those  designated  in  the  73d  section,  as  accruing  to  the 
King  "  by  attainder,  outlawry,  forfeiture,  or  gift  of  the  party,  or  by  any  other  collateral 
"  way  or  means  ; "  at  the  same  time,  if  the  restriction  be  construed  to  apply  to  every 
species  of  crown  debt,  so  as  to  include  the  obligations  and  specialties  mentioned  in  the 
-50th  section,  it  would  involve  the  difficulty,  nay,  the  absurdity,  of  supposing  that  an  act 
of  parliament,  passed  for  the  professed  purpose  of  facilitating  the  speedy  recovery  of  the 
King's  debts,  by  giving  them  the  force  and  effect  of  a  statute  staple,  would,  instead  of 
expediting  their  payment,  place  the  King  in  a  more  unfavourable  position  than  any  of 
his  subjects.  In  every  race  between  subject  and  subject,  the  point  of  time  to  determine 
the  priority  of  execution  is  not  the  moment  in  which  judgment  is  obtained,  but  that  in 
which  the  execution  is  delivered  to  the  sheriff ;  whereas  the  construction  contended  for 
by  those  who  impugn  the  preferable  title  of  the  Crown  would  give  to  the  subject,  in 
possession  of  a  judgment,  the  power  of  postponing,  indefinitely,  the  [363]  King's  execu- 
tion, unless  there  had  been  an  inception  of  his  suit,  or  an  award  of  his  process  before 
such  judgment  was  signed. 

I  interpret  the  word  "debts"  in  this  section,  (taking  it  with  reference  to  all  the 
previous  provisions  of  the  statute)  to  mean  such  debts,  as  not  being  enrolled  of  record, 
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are  in  fieri  only,  unascertained,  and  remaining  to  be  recovered  through  the  medium  uf  a 
suit  to  be  commenced,  or  "  process  to  be  awarded ; "  inasmuch  as  informations  for  penal- 
ties always  conclude  with  a  prayer  that  process  may  be  awarded.  This  construction 
would  also  embrace  such  debts  as  are  mentioned  in  the  immediately  preceding  section  ; 
and  unless  the  Crown  had,  in  all  such  cases,  actually  commenced  the  suit  or  awarded  its 
]irocess,  the  subject  having  obtained  a  judgment  might  proceed  to  issue  execution,  and 
thereby,  in  obedience  to  the  language  of  the  proviso,  prevent  the  King  from  having  first 
execution,  to  which,  before  that  statute,  he  was  entitled.  I  do  not,  however,  read  the 
clause  as  prohibiting  the  Crown  from  issuing  an  extent  under  the  circumstances  stated 
in  this  case. 

1  come  next  to  consider  the  question.  Whether  after  seizure  by  the  sheritf  under  a 
fieri  facias,  at  the  suit  of  a  judgment  creditor,  the  property  in  the  goods  taken  becomes 
thereby  altered,  so  as  to  be  no  longer  liable  to  the  extent  of  the  Crown  1  The  Crown 
claims  to  be  entitled  to  priority  in  the  execution  of  its  process  by  virtue  of  its  preroga- 
tive. The  subject  denies  the  existence  of  any  sucli  prerogative,  asserting,  that  after  the 
execution  has  once  liegun,  by  an  actual  seizure  made,  the  Crown]  has  no  longer  any 
right  to  intervene,  the  subject's  execution  from  that  time  being  entitled  to  the  pre- 
ference. 

[364]  Upon  this  question  the  Crown  as  representing  the  public  in  respect  of  the 
revenue,  and  an  individual  creditor  in  right  of  his  private  claim,  are  at  issue.  For  the 
subject,  the  cases  of  Uppom  r.  Sumner  [2  lilack.  1294],  and  Rorke  v.  Dayrell  [4  T.  K. 
406],  and  fur  the  Crown,  The  King  v.  Wells  and  Allnutt  [16  East,  278],  and  The  King 
V.  Sloper  and  Allen  [6  Price,  114],  are  relied  upon  as  conclusive  ;  and  your  lordships  are 
constrained  to  elect  by  which  of  these  decisions  you  will  abide,  for  no  sophistry  of 
argument  can  reconcile  them. 

After  the  elaborate  comment  upon  these  cases,  and  upon  all  the  authorities  applicable 
to  this  subject,  and  upon  the  princijiles  to  be  deduced  from  them,  which  your  Lordships 
have  heard  from  those  who  have  preceded  me,  I  shall  state  shortly  the  reasons  which 
have  determined  me  to  prefer  the  latter  judgments  delivered  by  the  Court  of  Exchequer, 
as  containing  the  sounder  exposition  of  the  law,  and  as  resting  upon  the  more  solid 
foundation.  Any  judgment  pronounced  by  the  court  in  which  Lord  Chief  Justice  de 
Grey  presided,  assisted  by  that  great  constitutional  lawyer.  Sir  William  Blackstone,  Mr. 
Justice  Gould,  and  Mr.  Justice  Nares,  presents,  upon  the  first  view,  the  strongest  claim 
to  the  concurrence  of  an  English  lawyer ;  but  I  must  confess,  after  weighing  the  reasons 
assigned,  and  the  authorities  upon  which  the  Court  of  Common  Pleas,  in  Uppom  v. 
Sumner,  professes  to  found  its  judgment,  I  cannot  yield  my  judicial  assent  to  it.  The 
whole  argument  upon  the  stat.  33  H.  8.,  as  reported  in  2  Sir  William  Blackstone's 
Reports,  is  comprised  in  this  single  observation,  viz.  that  the  former  part  of  the  74th 
clause  is  declaratory  of  the  old  prerogative  law,  and  the  latter  a  new  restriction  ;  so  that 
it  shall  not  take  place  after  judgment  [365]  given  for  the  subject.  The  authorities  on 
which  this  judgment  proceeded  are  still  more  unsatisfactory.  The  ease  of  Lechmere  v. 
Thoroughgood,  as  reported  in  Comberbach,  123.,  and  3  Mod.  236.,  is  relied  on  as  the 
prominent  ground  of  the  decision,  which,  together  with  the  Attorney  General  v. 
Andrew,*  and  the  passage  extracted  from  Lord  Chief  Baron  Comyns'  Digest,  vol.  ii. 
p.  238.,  viz.  "  If  execution  be  upon  a  judgment  against  the  King's  debtor,  and  before 
"  venditioni  exponas,  an  extent  comes  at  the  King's  suit ;  those  goods  cannot  be  taken 
"  on  the  extent,"  are  referred  to  as  comprehending  the  pith  and  marrow  of  the  law, 
embodied  in  this  solemn  judgment.  As  to  the  Attorney  General  v.  Andrew,  Lord  Chief 
Baron  Steel's  judgment  appears  to  have  proceeded  on  the  ground,  that  the  execution, 
which  was  an  elegit,  was  perfect,  and  consummated  before  the  extent  issued.  Hard.  27. 
He  says,  "  The  subject's  title  is  prior  to  the  King's,  and  is  executed ;  "  and  he  adds 
"  Stringfellow's  case,  in  Dyer,  is  unanswerable ;  "  and  as  to  the  passage  in  Lord  Chief 
Baron  Comyns'  Digest,  vol.  ii.  p.  358.,  I  do  not  understand  him,  as  throwing  the  pre- 
|ionderating  weight  of  his  own  great  name  into  the  scale,  to  guarantee  the  credit  of  any 
decision  where  he  cites  cases  to  support  it. 

Upon  the  authority,  therefore,  of  tliis  single  case  of  Lechmere  v.  Thoroughgood, 
admitted  by  Mr.  Justice  (rould  to  be  a  little  obscure,  from  being  reported  only  piece- 
meal and  in  different  books,  is  built  the  disputable,  or  I  would  rather  say,  tlie  untenable 

*  Hardr.  23. 
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proposition,  that  after  execution  begun,  but  not  completed,  the  King's  extent  comes  too 
late. 

[366]  I  have  examined  with  care  the  several  reports  of  this  case,  in  Comb.  123., 
3  Mod.  236.,  1  Show.  12.,  and  2  Vent.  160.  ;  from  which  it  will  appear  that  the  action 
was  trespass  by  the  assignees  of  a  bankrupt  against  the  sheritls  of  London  and  others, 
for  seizing  goods  under  a  _tieri  facias  against  the  Imnkrupt,  after  an  act  of  bankruptcj' 
committed  by  him. 

The  act  of  bankruptcy  was  committed  on  the  18th  of  April,  the  seizure  was  on  the 
29th.  After  the  seizure,  an  extent  issued  at  the  suit  of  the  Crown.  The  ca.se  was  twice 
before  the  Court:  once  in  Trinity  term,  4  Jac.  2.,  of  vi-hich  3  Mod.  gives  the  account; 
and  again,  1  W.  &  JM.,  to  which  Comberbach  and  .Shower  refer.  "The  Court  were  of 
"  oi)inion  a  construction  should  not  be  made  to  make  the  officer  a  trespasser  by  relation, 
"  for  tlie  taking  was  lawful  at  the  time." 

The  question  therefore,  as  to  the  right  of  the  Crown  to  have  the  extent  preferred  to 
the  execution,  was  not  the  point  depending  in  judgment ;  and  sujiposing  Lord  Holt  to 
have  said  what  Comberbach  imputes  to  him,  viz.  that  the  extent  (^ame  too  late  after  the 
Jieri  facias  delivered  to  the  sheriff,  it  could  be  regarded  only  as  an  obiter  and  extra-judicial 
dictum. 

When  the  same  question  arose  in  Eorke  r.  Dayrell  [4  T.  R.  406],  as  in  Uppom  v. 
vSumner  [2  Black.  1294],  Lord  Kenyon,  after  expressing  his  perfect  satisfaction  with  that 
decision,  relied  upon  tjiis  proposition  as  the  basis  of  his  judgment,  viz.  that  as  long  as 
the  property  of  the  debtor  remained  unaltered,  and  an  execution  at  the  suit  of  the  sub- 
ject, and  an  extent  at  the  King's  suit  issue  against  the  debtor,  the  title  of  the  Crown 
must  prevail ;  for  the  point  to  be  con-[367]-sidered,  is  in  whom  is  the  property  ?  He  then 
liroceeds  to  state,  that  as  the  property  of  the  debtor's  goods  is  boimd  by  the  delivery  of 
the  writ  to  the  sheriff,  there  then  remains  no  property  in  the  debtor  on  which  the  pre- 
rogative of  the  Cro^vn  can  attach. 

With  great  deference  to  the  judgment  of  so  profcmnd  a  lawyer,  I  venture  to  question 
the  soundness  of  this  opinion,  preferring  the  doctrine  of  Lord  Hard wicke,  in  Lowthal  r. 
Tomkins,*  who  says,  "That  neither  before  the  statute  of  frauds  nor  since  is  the  j)roperty 
"  in  the  goods  altered,  but  continues  in  the  defendant  until  the  execution  is  executed. 
■'  The  meaning  of  these  words,  '  the  goods  shall  be  bound  by  the  delivery  of  the  writ  to 
•'  '  the  sheritl','  is,  that  after  the  writ  is  so  delivered,  if  the  defendant  makes  an  assignment 
'■  of  his  good.s,  unless  in  market  overt,  the  sheriff  may  take  them  in  execution."  The 
same  opinion  was  expressed  by  Lord  Holt,  in  Smallcomb  r.  Cross  and  Another,!  who 
says,  "  If  writ  of  execution  be  delivered  to  the  sheriff  against  A.,  and  A.  becomes  a 
"  bankrupt  before  it  be  executed,  the  execution  is  superseded,  and,  consequently,  the 
"  property  in  the  goods  is  not  absolutely  bound  by  the  delivery  of  the  writ  to  the  sheriff. 
"  But  the  teste  of  the  writ  binds  against  all  sales  and  acts  of  the  party  himself."  The 
.same  point  was  decided  in  Philips  v.  Thompson.  J  Lord  Kenyon,  in  the  judgment  I  am 
commenting  upon,  says,  "  The  point  to  be  considered  is,  in  whom  is  the  property  1  I 
"  would  try  it  by  that  test.  If  the  pro-[368]-perty  be  not  in  the  debtor,  after  the  seizure 
"  and  before  the  sale,  I  would  ask  in  whom  is  it  ?  The  debtor  may,  at  any  moment 
"  Ijefore  the  sale,  pay  the  debt,  and  demand  the  goods ;  nor  is  any  bill  of  sale  necessary 
"  to  retransfer  the  property,  in  order  to  confirm  his  title.  Suiipose  the  goods,  whilst 
"  remaining  in  the  custody  of  the  sheriff,  to  be  consumed  by  lightning  or  destroyed  by 
"  fire,  or  by  an  armed  tumultuary  force,  would  the  execution  lie  satisfied  or  the  deljt 
"  discharged  ■?  surely  not."  The  judgment  of  the  Court  of  King's  Bench,  in  Thurston 
V.  Mills,!?  furnishes  a  direct  authority  upon  this  [wint.  Goods  were  taken  in  execution 
by  the  sheriff  under  s,  peri  facias,  and,  whilst  remaining  uns<ild,  an  extent,  at  the  suit  of 
the  Crown,  of  a  subsequent  teste  issued,  under  which  the  sheritt'  took  tliem,  subject  to 
the  former  seizure,  and  afterwards  sold  them  under  a  venditioni  exponas  from  the  Court 
of  Exchequer.  Money  had  and  receive<I  was  brought  by  the  [ilaintitt'  in  the  original 
action  against  the  sheriff'  for  the  proceeds  of  the  sale.  Lord  Ellenborough,  in  delivering 
his  judgment  observes,  "Neither  the  money  nor  the  goods  were  originally,  or  at  the 
"  time  of  the  action  brought,  the  property  of  tlie  plaintiff'.  The  sheriff  had,  indeed, 
"  seized  them  under  a,  fieri  facias,  but  the  plaintiff'  acquired  no  property  in  them  by  the 


*  2  Eq.  Gas.  Abr.  381.  t  1  Ld.  Kaym.  251. 

X  3  Lev.  191.  §  16  East,  254. 
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"  sheriti's  seizure.     If  they  had  been  burnt  in  the  hands  uf  the  sherifV  the  plaintiff  would 
"  not  have  borne  the  loss." 

Lord  Kenyon  concludes  his  judgment  in  Eorke  v.  Dayrell  [4  T.  R.  406],  with  these 
words  : — "  With  respect  to  [369]  wliat  is  supposed  to  have  been  said  by  Lord  Mansfield, 
"  in  Cooper  •;'.  Chitty,*  of  Comberbach,  having  mistaken  Lord  Holt's  opinion  in  Lecb- 
"  mere  v.  Thoroughgood,  it  is  as  probable  that  the  report  of  that  observation  is 
"  mis-stated." 

If  Lord  Kenyon,  before  he  delivered  his  judgment  in  Rorke  r,  Dayrell,  liad  fortu- 
nately referred  to  liis  own  note  of  Cooper  v.  Chitty,  which  has  since  been  published  l)y 
Mr.  Hanmer,  from  his  Lordship's  original  manuscript,  instead  of  impeaching,  lie  must 
have  borne  testimony  to  the  accuracy  of  Sir  James  Iiurro\v's  report  of  Lord  Mansfield's 
judgment  in  that  particular.  The  notes  of  Lord  Kenyon  and  of  Sir  James  Burrow  on 
tliis  point  are  in  such  perfect  harmony,  that  the  one  may  be  considered  a  facsimile  of 
the  other  ;  and  I  will  transcribe  them.  Lord  Mansfield  is  reported  by  Sir  James  Burrow- 
to  have  said,  "  that  Comberbach,  in  giving  the  judgment  of  the  Court,  which  is  the 
■'  only  sensible  part  of  his  whole  report,  (for  it  is  plain  to  me  that  he  did  not  under- 
"  stand  the  former  argument  on  the  former  day,  which  is  the  first  part  of  his  report 
"  of  the  case,)  agrees  with  Shower,  and  says,  that  the  Court  were  of  opinion  that  a 
"  construction  should  not  be  made  to  make  the  officer  a  trespasser  by  relation,  for 
"  the  taking  was  lawful  at  the  time.  But  he  must  be  mistaken  in  the  first  part  of 
"  his  report  ;  for  Lord  Chief  Justice  Holt  coidd  never  say  that  the  property  of  tlie 
"  goods  is  vested  by  the  delivery  of  the, //e/-/ /«(.■/«■<,  and  the  extent  for  the  King  after- 
"  wards  conies  too  late.  No  inception  <;if  an  execution  can  bar  the  Crown."  [370]  The 
following  passage  is  extracted  from  Lord  Kenyon's  report  of  Cooper  v.  Chitty,  as  pub- 
lished by  Mr.  Hanmer,  page  422.: — "This  case  of  Lechmere  r.  Thuroughgood  is  re- 
"  ported  in  two  other  books.  In  Comb.  12.3.,  the  later  part  of  the  case  is  agreeable  to 
"  that  of  Shower,  that  a  construction  should  not  be  made  to  make  the  officer  a  trespasser 
"  by  relation.  As  to  the  other  part  of  the  report,  it  is  manifest  to  me  that  he  did  not 
"  understand  what  they  were  arguing  about ;  for  he  makes  Lord  Holt  say  what  he 
"  could  never  say,  about  barring  the  extent  of  the  Crown.  In  3  Mod.  it  is  as  plain 
"  that  the  reporter  misunderstood  what  passed  ;  for  he  says  the  extent  came  too  late, 
"and  that  the  property  was  bound  by  the  fieri  /ac/as,"  though  the  contrary  is  very 
"  clear." 

The  inference  I  draw  from  all  the  authorities  upon  the  subject,  whether  the  ques- 
tion be  considered  with  regard  to  executions  on  statute  stajile,  or  to  executions  at 
common  law  hy  fieri  faciaa  or  elegit,  is  this,  viz.  that  the  extent  of  the  Crown  must  be 
preferred,  if  the  execution  be  not  perfectly  executed  liy  the  delivery  of  the  land  to  the 
creditor,  or  by  the  sale  of  the  goods  ;  that  the  inception  of  the  execution,  by  the  bare 
seizure  of  the  goods  will  not  bar  the  Crown  ;  that  the  execution  must  be  no  longer  in 
progress,  Tiut  completed  ;  and  that,  until  the  actual  sale,  the  property  is  not  altered  or 
divested  from  the  original  owner. 

IMr.  Baron  Wood,  in  the  elaborate  judgment  delivered  liy  him  in  the  Court  lielow, 
and  reported  in  8  Price,  314,  seems,  throughout  his  most  able  argument,  to  admit,  that, 
in  order  to  exclude  the  process  of  the  Crown,  tlie  execution  of  the  subject  [371]  must 
be  executed  ;  but,  he  insists,  that  the  act  of  seizure  by  the  sheriff  is,  for  that  [iurpo.se,  a 
full  and  final  execution.  .But  neither  the  cases  he  cites,  nor  his  reasoning  to  illustrate 
that  position,  have  succeeded  in  making  me  a  convert  to  his  opinion.  Cur.son's  Case,t 
cited  by  that  learned  Judge,  to  shew  that  the  prerogative  of  preference  is  determined, 
when  the  subject's  final  execution  has  Isegun,  proves,  on  the  contrary,  as  it  appears  to  iny 
mind,  that  it  is  not  determined  until  the  subject's  execution  is  perfect,  and  consum- 
mated by  the  delivery  of  the  land  to  the  creditor  under  the  liberate. 

The  only  point  remaining  to  be  considered,  viz.  whether  the  sherifi'  acquired  by  the 
seizure  such  a  special  property  in  the  goods  as  to  defeat  the  process  of  the  Crown,  has 
been  sn  fully  discussed  by  my  learne<l  lirothers  who  have  preceded  me,  and  to  whose 
judgment  I  take  leave  to  refer  (more  especially  to  my  brother  Alderson's),  as  illustrating 
my  view,  and  incorporating  my  opinion  upon  that  subject,  that  I  willingly  spare  your 
Lordships  the  fatigue  of  attending  to  my  examination  of  it  in  detail. 

That  the  sherifi'  is  invested  with  power,  as  the  ministerial  oflftcer  of  the  law,  to 

*  1  Burr.  36.  t   3  Leon.  239.  4  ib.  10. 
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protect  the  pniperty,  whilst  remaining  in  his  custodj-,  for  the  benefit  of  those  wlio  may 
be  entitled  to  it,  cannot  be  disputed.  Against  a  ^vTongdoer  he  may  maintain  trover  or 
trespass.  But  from  thence,  I  apprehend,  no  inference  can  be  drawn  unfavourable  to 
the  rights  of  the  Crown.  He  may  still  be  called  upon  to  execute  his  Majesty's  process 
of  extent,  [372]  subject  to  any  legitimate  claim  of  property  in  third  persons  previously 
existing  and  capable  of  being  established. 

]\Iy  brother  Alderson  has  acctirately  defined  the  state  and  condition  of  such  pro- 
perty as  being  in  custodia  legi's  :  I  will,  therefore,  dismiss  this  last  head  of  inquiry  ^vith 
an  observation  of  Lord  Hobart's,  extracted  from  his  judgment  in  Sheffield  r.  Radclifl'e,* 
when  commenting  upon  Stringfellow's  case.f  so  often  referred  to.  The  passage  is  in 
these  words : — "  Stringfellow  sued  an  extent  upon  statute  staple  against  Brownsoppe. 
"  The  sheriff  of  Bedfordshire  extended  the  land  and  appraised  the  goods,  and  seized 
"  them  into  the  King's  hands  ;  but,  before  liberate,  an  Exchequer  writ  for  a  debt  of 
"  £100  of  the  King's,  to  be  levied  upon  Brownsoppe,  came  to  the  sheriff,  who  returned 
"  on  the  writ  this  special  matter  into  the  Exchequer ;  and  he  made  the  same  return 
"  into  the  Chancery  upon  the  liberate,  and  that  there  was  no  other  goods.  Yet  he  was 
"  enforced,  notwithstanding  the  custody  of  the  law,  to  serve  the  King." 

For  these  reasons,  I  am  of  opinion  that  the  King's  extent  is  entitled,  of  right,  to  be 
preferred  to  the  subject's  execution,  and  that  there  is  no  srilid  distinction  to  be  made 
between  an  extent  in  chief  ami  an  extent  in  aid. 

I  fear  that  I  have  rendered  myself  obnoxious  to  the  imputation  of  trespassing  too 
largely  upon  your  Lordships'  valuable  time.  'Sly  apology  for  doing  so  may  be  found  in 
the  importance  and  difficuUy  of  the  subject,  which  has,  for  so  many  years,  been 
[373]  considered  in  Westminster  Hall  a  vexata  que><tio,  distracting  and  dividing  the 
opinions  of  the  most  enlightened  Judges.  If  the  judgment  which  I  have  humbly 
.submitted  to  your  Lordships  be  deemed  erroneous,  I  shall,  at  least,  have  the  consolation 
of  reflecting  that  I  am  under  the  shade  of  great  authority  :  "  Marjno  se  judice  quisque 
"  tuefur." 

Gaselee  J. — My  Lords,  I  have  the  misfortune  to  differ  in  opinion  from  those  of  my 
brothers  who  have  preceded  me,  and,  I  understand,  from  a  great  majority  of  those  who 
are  to  succeed  me  in  addressing  your  Lordships  upon  this  occasion  :  and  when  I  under- 
stand that  the  two  noble  and  learned  Chief  Justices  to  whom  this  case  was  referred, 
upon  a  writ  of  error  brought  to  revise  a  judgment  which  was  given  in  the  Court  of 
Exchequer  in  favour  of  the  Defendant  in  error,  having  reported  tro  the  Lord  Chancellor 
that  the  question  was  one  which  has  agitated  the  Courts  of  Westminster  Hall  for  a  great 
many  years ; — that  there  hail  been  a  difterence  of  opinion  in  the  Courts  of  Westminster 
Hall ;  the  Court  of  King's  Bench,  in  one  case,  and  the  Court  of  Common  Pleas  having 
decided  that  the  extent  was  not  entitled  to  priority  over  the  execution  at  the  suit  of 
the  subject ; — that  the  Court  of  Exchequer  has  uniformly  decided  the  other  way,  viz. 
that  the  extent  was  entitled  to  priority ; — and  that  their  Lordships,  having  heard  the 
case  argued,  and  considered  it  very  maturely,  had  not  been  able  to  come  to  a  decision 
upon  the  subject,  and  to  agree  upon  what  advice  they  should  give  to  the  Lord  Chan- 
cellor ;  I  am  a  little  surprised  that  so  considerable  a  majority  of  the  Judges  [374]  should 
have  formed  an  opinion  adverse  to  that  which  is  the  result  of  the  best  consideration  I 
have  been  able  to  give  to  the  subject. 

The  first  question  propounded  by  your  Lord.ships  for  the  consideration  of  the 
Judges,  branches  out  into  two,  viz.  1st,  Whether  the  property  is  altered  by  the  seizure 
of  the  sljeritf,  under  the  writ  oi  jieri  f arias ;  and,  2dly,  Whether  the  .statute  33  H.  8. 
c.  39.  s.  74.  abridges  the  prerogative  process  of  the  Crown,  and  prevents  it  from  taking 
effect,  unless  it  be  issued  antecedently  to  the  subject's  execution,  or,  in  the  words  of  the 
statute,  unless  the  King's  suit  be  taken  and  commenced,  or  process  awarded  for  the 
debt,  at  the  suit  of  the  King,  his  heirs  or  successors,  before  judgment  given  for  the  said 
other  person  or  persons.  In  con.sidermg  the  first  of  these  questions,  I  would  call  to 
your  Lordships'  attention,  that  the  question  in  this  case  is  not,  as  in  many  of  the  cases 
in  which  tlie  decision  has  been  given  by  the  Court  of  Exchequer  in  favour  of  the  Crown, 
Whether  the  claimant  has  such  a  property  in  the  goods  as  to  enable  him,  according  to 
the  technical  practice  of  the  Court  of  Exchequer,  to  come  in  and  claim  the  property 
under  the  usual  rule,  upon  the  return  of  the  writ  and  inquisition  into  the  Court :  in 

*  Hob.  339.  t    1  I'ver,  67. 
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which  case,  no  one  can  be  allowed  to  traverse  the  King's  title,  without  shewing  title  in 
himself.  But  here  the  question  is  generally,  Whether  the  writ  shall  be  executed  by  the 
sheriff  by  extending  the  same  goods  into  the  King's  hands,  and  selling  them  to  satisfy 
the  Crown  debt,  without  regard  to  ^Jieri  facias  under  which  he  had  first  seized  them. 
It  is  admitted,  and,  indeed,  after  the  decision  in  [375]  Swain  v.  Morland,*  it  is  too 
late  to  deny,  that,  after  an  execution  is  once  executed  at  the  suit  of  a  subject,  an  extent 
coming  to  the  sherili'  on  the  part  of  the  Crown,  to  be  executed  on  the  same  property, 
comes  too  late.  One  question,  therefore,  on  this  part  of  the  case  is,  at  what  time  may 
an  execution  be  said  to  be  executed  1  Now,  my  Lords,  there  are  many  authorities 
which  lay  it  down,  that  by  the  seizure  (the  sale  being  but  the  formal  part  of  the  execu- 
tion) tlie  property  vests  in  the  sheriff.  The  first  authority  I  shall  trouble  your  Lord- 
ships with  on  this  point,  is  the  opinion  of  Lord  Holt,  in  the  case  of  Leohmere  v. 
Thoroughgood,  reported  in  several  books,  and,  amongst  others,  in  Comberbach  123,  in 
which  Lord  Holt  is  stated  to  have  said,  "The  property  of  the  goods  is  vested  by  the 
"  delivery  of  the  feri  facias,  and  the  extent  afterwards  for  the  King  comes  too  late,  and 
"  that  on  the  Statute  of  Frauds  and  Perjuries."  It  is  true,  the  case  does  not  appear  to 
have  been  decided  upon  that  ground,  but  because  the  taking  being  lawful  at  the  time, 
the  officer  could  not  be  made  a  trespasser  by  relation;  and  that  Lord  Mansfield,  in 
Cooper  /'.  Chitty,t  says,  that  the  reporter  must  be  mistaken  in  the  first  part  of  his 
report :  but  in  4  T.  K.  142.,  Lord  Kenyon  is  stated  to  liave  said,  with  respect  to  what  is 
supposed  to  have  been  said  by  Lord  ]\Iansfield  in  Cooper  v.  Chitty,  of  Comberbach  having 
mistaken  Lord  Holt's  opinion  in  Leohmere  v.  Thoroughgood,  "  It  is  probable  that  the 
"  report  of  that  observation  is  mis-stated."  And  in  the  banker's  case,|  Lord  Holt  says, 
so  soon  as  a.  feri  facias  is  delivered  to  the  [376]  sheriff",  and  upon];it  goods  are  levied,  the 
property  of  the  goods  is  altered,  and  the  sheriff'  becomes  a  debtor  to  the  plaintiff.  The 
case  of  Clerk  v.  Withers  §  is  also  to  the  same  effect.  That  case  is  as  follows  : — F.  Dive.s, 
as  administrator  of  J.  Dives,  recovered  £303  against  Clerk,  upon  a  bond  to  his  intestate, 
upon  judgment  by  default  in  the  Common  Pleas,  and  sued  out  a.  fieri  facias,  tested  of 
Trinity  Term,  1st  Ann,  returnable  in  jNIichaelmas  Term,  directed  to  the  sheriffs  of 
London,  which  was  delivered  to  the  sheriff  on  the  1st  of  August  in  the  same  year,  who 
on  the  same  1st  of  August  seized  goods  to  the  value.  F.  Dives  the  administrator  died 
on  the  9th  of  September  following.  The  sheriff  returned  the  seizure  to  the  value,  sed 
remanent,  etc.  pro  defectu  emptorum.  On  the  29tli  of  September,  the  sheriff  was 
removed  and  another  put  in.  Defendant  Clerk  now  sued  out  a  scire  facias  against  the 
then  sheriff  for  restitution  of  his  goods,  and  upon  demurrer  judgment  was  given  against 
the  plaintiff  in  the  Court  of  Connnon  Pleas,  and  he  then  brought  a  writ  of  error.  And 
now,  the  case  having  been  twice  solemnly  argued  at  the  bar,  the  Court  seriatim  affirmed 
the  judgment.  Mr.  Justice  Gould  says,  "  The  execution  is  executed  in  the  life  of  the 
"  administrator,  and  the  sale,  viz.  the  formal  part  of  it,  may  be  done  by  the  same  writ. 
"  The  slieriff  by  the  levying  the  goods  by  a  fieri  facias,  as  he  seizes  the  goods  gets  a 
"  property  in  them  against  all  persons,  and  may  have  trespass  against  the  true  owner, 
"  if  he  gets  them  :  and  so  he  may  have  trover,  as  appears  in  Wilbraham  v.  Snow,  || 
"  where  Kelynge  C.  J.  held  that  he  gains  a  general  property,  but  all  tlie  rest  say,  that 
"  it  was  only  [377]  a  special  property,  so  as  to  sell,  etc.  This  is  not  like  the  case  put 
"  before  of  an  extent,  fiir  in  that  case,  there  must  be  a  liberate,  which  is  by  award  of 
"  the  Court."  Mr.  Justice  Powys  says,  "  This  execution  is  so  far  completed  that  it  is 
"  a  vesting  of  the  property  in  the  sheriff.  The  selling  is  but  a  formal  part  of  the 
"  execution,  and  by  the  seizure  and  writ  he  has  authority  to  sell,  and  the  venditioni 
"  exponas  adds  not  to  his  authority,  but  is  to  spur  him  on  to  sell."  And  Mr.  Justice 
Powell  says,  "  Execution  Ls  an  entire  thing  :  and  therefore,  where  a  sheriff'  levies  goods, 
"  and  while  they  remain  in  his  hands  for  sale,  a  new  sheriff  is  chosen,  he  who  began 
"  the  execution  shall  go  on  with  it,  and  sell  the  goods,  and  not  deliver  them  over  to 
"  the  new  sheriff,  who  is  the  officer  of  the  Court.  The  reason  is,  that  execution  is  one 
"  entire  thing  (Year  Book,  34  H.  6.  pi.  36.),  and  therefore,  where  it  began  it  shall  end  : 
"  and  that  is  the  reason  that  a  supersedeas,  after  execution  begun,  shall  not  supersede  it 
"  upon  a  writ  of  error,  because  it  is  an  execution  from  the  first  levying  of  the  goods, 

*  1  Bro.  &  Bing.  370.     3  B.  Mo.  740.  t    1  linir.  ;!G. 

+   11  State  Trial.s,  144.,  in  8vo.  edit.,  14  vol.  .".S. 
g  6  Mod.  290.  II  2  Sauud.  47. 
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"  and  not  like  the  case  of  an  extendi  facias,  because  the  extent  is  only  a  seizure  into  the 
"  King's  hand,  and  there  must  be  another  award  of  the  Court,  viz.  a  liberate  to  deliver  them 
"  over  to  the  plaintiff."  Holt  C.  J.  said,  "  It  is  true,  after  he  has  seized  goods  to  the  value 
"  of  the  debt,  though  he  be  out  of  office,  yet  he  is  bound  to  make  sale  of  the  goods,  and  to 
"  make  a  return  ;  and  when  he  has  made  a  return  of  a  seizure  of  the  goods,  and  that  they 
'•  remain  in  his  hands  for  want  of  buyers,  that  is  not  a  discharge  of  the  command  of 
"  the  writ,  but  only  an  excuse  that  he  has  not  [378]  the  money,  and  he  is  compellable 
"  by  law  to  bring  it  in  :  and  though  a  venditioni  exponas  does  lie,  yet  a  distringas  is 
"  the  proper  remedy.  And  there  are  two' sorts  of  distringas  nuper  vicecom.  before 
"  mentioned  (Year  Book,  34  H.  6.  pi.  36.) :  the  one  a  distringas  to  the  new  sheriff  to 
"  distrain  the  old  one  to  sell  the  goods,  and  bring  the  money  into  court ;  the  other,  to 
"  distrain  him  to  sell  et  denarios  inde  provenientes,  to  deliver  to  the  new  sheriff  to  liring 
"  into  Court.  Now,  if  a  distringas  lies  for  the  new  sheriff  to  compel  the  old  sheriff  to 
"  sell,  that  shews  the  old  sheriff  has  an  authority  to  sell  by  virtue  of  the  former  writ; 
"  and  that  which  commands  the  new  sheriff  to  distrain  the  old  one  to  sell  and  bring 
"  in  the  money  is  the  most  usual :  (Rastell's  Ent.  164.  Thesaur.  brev.  90.)  Now 
"  then,  since  the  sheriff  is  compellable  to  sell,  having  seized  the  goods,  what  should 
"  hinder,  in  this  case,  that  he  should  not  sell,  notwithstanding  the  Plaintiff's  death  ; 
"  for  the  writ  is  as  forcible  and  compellable  upon  them  to  levy  and  bring  in  the  money, 
"  as  if  the  Plaintiff' had  lived.  When  he  seizes  the  goods  by  virtue  of  the  writ,  the 
"  Defendant  is  actually  discharged,  though  they  are  not  sold  ;  for  the  Plaintiff  must 
"  depend  upon  his  execution,  and  rely  upon  that :  and  he  has  no  farther  remedy  against 
"  the  Defendant,  but  altogether  against  the  sheriff.  This  came  in  question  upon  an 
"  ejectment  brought  by  an  administrator  de  bonis  non,  and  it  was  held  that  the  extent 
"  was  void,  for  the  writ  was  abated ;  and  no  matter  whether  the  Plaintiff  died  before 
"  the  return  of  seizure  or  after.  But  in  case  there  be  no  act  of  the  Court  to  be  done, 
"  but  an  elegit  sued  out,  whichcommands  the  sheriff  to  deliver  the  lands  extended  [379]  to 
"  the  party,  if  there  the  executor  or  administrator  die  after  the  inquisition,  and  before 
"  the  delivery,  in  that  case  the  death  of  the  Plaintiff  shall  not  avoid  the  execution ;  and 
"  that  appears  by  the  case  of  Harrison  v.  Bowden,*  though  not  so  very  plain."  If  he 
do  not  sell  between  the  teste  and  return  of  the  distringas  he  shall  forfeit  issues  ;  and 
after  goods  once  seized,  no  writ  of  error  or  supersedeas  shall  stay  the  sale.  In  "Wil- 
braham  ?:.  Snow,t  the  point  decided  was,  that  the  sheriff  may  maintain  trespass  or  trover 
against  any  person  who  takes  away  goods  which  he  has  seized  in  execution  :  jMildmay 
V.  Smith.  X  And  by  seizure  of  the  goods  in  execution,  the  sheriff  has  property  in  them, 
so  that  he  may  reseize  them,  and  sell  them,  as  well  when  he  is  out  of  office  as  before. 
In  the  case  of  a  ^tieri  facias  there  is  no  further  act  to  be  done.  Although  the  terms  of 
the  writ  direct  the  sheriff  to  bring  the  money  into  Court,  to  render  to  the  Plaintiff,  it 
is  not  necessery  he  shoidd  do  so.  He  not  only  may  pass  it  over  himself  to  the  Plaintiff, 
but  in  the  case  of  Perkinson  v.  Gifford,  §  it  is  said,  an  action  of  debt  may  be  maintained 
against  him  or  his  executors,  if  he  does  not  do  so  after  he  has  sold  the  goods. 

It  is  true  that  \-arious  authorities  have  been  cited  on  the  other  side,  and  amongst 
others,  the  King  r.  Peck.||  In  that  case  a  Jieri  facias  issued  out  of  the  Court  of 
Common  Pleas  at  the  suit  of  [380]  Roberts  against  Peck,  which  was  tested  on  the  3d 
of  April,  by  virtue  of  which  the  sheriff  levied  the  goods,  etc.,  but  before  the  sale 
thereof,  or  the  return  of  the  writ,  an  extent  came  to  the  sheriff,  at  the  suit  of  the 
Crown,  to  levy  the  goods,  etc.  of  Peck,  tested  the  2d  of  May.  The  sheriff  returned  this 
special  matter  on  the  fei-i  facias,  and  likewise  upon  the  extent,  into  the  Court  of 
Exchequer,  on  which  it  was  said  that  Feck  fnt  2Mssessionatus  of  the  goods  on  the  30th 
of  April :  upon  which  Mr.  A.  moved  to  quash  the  inquisition,  and  Mr.  F.  moved  that 
the  sheriff  might  amend  his  return.  Baron  Price  was  for  quashing  the  inquisition, 
which,  being  found  by  a  jury,  he  did  not  see  how  the  sheriff  could  amend  it.  The 
Lord  Chief  Baron  Bury  and  Baron  jMontague  were  of  opinion  that  the  sheriff  might 

*  1  Sid.  29.  t  2  Saund.  47. 

I  2  Saund.  344.  In  this  case  it  was  determined,  that  if  a  sheriff  suffers  goods 
seized  under  an  execution,  and  returned  by  him  of  a  certain  value,  to  be  rescued  out  of 
his  hands,  a  scire  facias  lies  to  have  execution  against  him  of  the  money  according  to 
the  value  returned. 

§  Cro.  Car.  539.  ||  Bunbury,  8. 
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amend  his  return,  ami  an  order  was  made  for  tliat  purpose  ;  whiidi  was  what  the 
sheriff  wanted,  to  indemnify  him  in  case  anything  had  been  moveil  against  him  in 
the  Common  Pleas  on  the  return  of  the  jirri  facias.  There  is  a  note  to  that  case  in 
these  terms.  N.  B.  It  was  taken  for  granted  that,  though  the  goods  were  levied  by 
virtue  of  the  _fJeri  facias,  three  days  before  the  teste  of  the  extent,  yet  that  was  no  bar 
to  the  Crown.  But,  query  if  they  had  been  sold  ?  for  then  execution  had  been 
executed. 

Stringfellow's  Case  has  also  been  very  much  relied  upon,  on  this  part  of  the  case,  as 
an  authority  on  the  part  of  the  Crown.  That  case  is  thus  reported  in  Dyer,  97. : — 
Stringfellow  r.  Browusoppe,  3  Ed.  6.  1  Dyer,  67.  b.  One  Stringfellow  sued  a  writ  of 
extendi  facias  out  of  Chancery  to  have  execution  of  a  statute  staple  against  Browu- 
soppe, directed  to  the  sheriff  of  Berks  who  made  [381]  extent  of  the  lands  of  Brownsoppe, 
and  took  his  goods  accordingly  into  the  hands  of  the  King,  according  to  the  writ,  but 
did  not  make  livery  :  and  afterwards  a  writ  of  the  King's  prerogative  issued  out  of  the 
Exchequer,  reciting  the  ])rerogative  which  tlie  King  ought  to  have  to  be  first  served  and 
paid  by  his  debtors,  and  commanded  the  sheriff  to  levy  the  debt  to  the  King  which 
Brownsoppe  owed  him  for  £100  of  the  goods  of  the  debtor  ;  and  if  he  have  not  sufficient, 
then  to  extend  the  land.  And  this  writ  was  delivered  to  the  sheriff  after  the  day  of 
the  return  of  the  first  writ :  but  the  first  writ  was  not  returned  at  the  day,  and  the 
sheriff  returned  this  special  matter  upon  tlie  writ  of  the  Exchequer,  and  that  he  had 
returned  the  writ  into  Cliancery,  served  as  above,  and  averred  in  his  return  that  the 
debtor  had  no  goods  or  lands  to  be  extended  besides  the  goods,  chattels,  lands  and 
tenements  aliove  extended.  And  it  was  holden  in  the  Exchequer  for  law,  that  the 
sheriff  should  be  amerced  if  he  would  not  amend  his  return,  viz.  return  the  extent  into 
the  Exchequer,  for  the  service  of  the  King's  debt ;  and  Justices  Hale  and  Bromley  were 
of  the  same  opinion,  because  the  property  of  the  goods  and  land  were  not  in  String- 
fellow before  they  were  delivered  to  him  by  the  writ  of  liberate.  The  distinction, 
however,  between  that  case  and  the  case  of  a.  fieri  facias,  has  not  only  been  very  fully 
pointed  out  in  the  opinion  of  some  of  the  Judges,  in  the  case  of  Clerk  v.  Wither.?, 
above-cited  ;  but  the  case  is  also  very  pointedly  observed  upon  by  Mr.  Baron  Wood,  in 
his  opinion  on  the  ca.se  now  in  judgment,  in  8th  Price,  314.  It  is,  that  the  extent  is 
not  the  execution,  and  gives  no  [382]  authority  to  the  sheriff  to  sell  or  deliver  over  to 
the  party.  It  merely  authorizes  the  sheriff  to  seize  the  property,  but  not  to  do  any 
thing  with  it  until  the  liberate  issues,  which  is,  in  fact,  the  execution.  T\ie  jieri  facias 
commands  the  sheriff  to  make  the  money  of  the  goods ;  and  no  further  authority  is 
requisite  to  empower  the  sheriff'  to  sell,  and  to  pay  the  money  over  to  the  Plaintiff. 
This  distinction  is  also  shown  in  Playne's  Case,  in  Cro.  Eliz.  47.  A  lessee  for  years 
was  obliged  to  ]iay  his  rent.  In  debt  upon  it  he  pleaded,  that  the  lessor  was  bound  in 
a  statute  ;  and  upon  that  an  extemli  facias  was  awarded,  to  seize  the  lands  and  tenements 
of  the  lessor  into  the  Queen's  hands,  which  was  executed  accordingly :  and  upon  that  a 
liberate  was  awarded  ;  and  in  the  mean  time,  between  the  extendi  facias  returned  and 
liberate  awarded,  the  rent  was  incurred  for  which  he  was  chargeable  to  the  queen,  and 
demands  judgment.  The  opinion  of  the  whole  court  was  clear  to  the  contrary.  Before 
the  liberate  awarded  nihil  operatur,  for  he  remains  always  tenant  to  the  lessor,  and 
chargeable  to  him  for  the  rent ;  and  the  writ  before  is  but  of  form,  when  it  speaks  of 
the  seizing  into  the  Queen's  hands  ;  for  it  was  never  seen  that  lands  were  seized  upon 
that  writ.  So  that  here,  upon  an  exteiuli  facias,  it  is  clearly  held,  that  nothing  was 
divested  out  of  the  debtor  until  the  liberate.  In  Smallcomb  r.  Cross,*  which  has  been 
cited  on  the  part  of  the  Crown,  there  is  the  following  note  : — In  this  case  Mr.  Northey 
said,  arguendo,  that  it  is  the  common  practice  at  this  day,  that  if  a  feri  facias  be 
delivereil,  and  the  [383]  goods  appraised  and  sold,  ami  the  writ  is  not  returned,  and  an 
extent  for  the  King  comes  out  of  the  Exchequer,  it  will  overreach  the  former  sale ;  but, 
7v;-  Curiam,  it  is  a  very  dangerous  {iractice.  It  is  now,  however,  admitted  that  the  sale 
would  bar  the  Crown,  and  I  only  mention  this  note,  to  shew  how  far  tlie  argument  has 
in  earlier  times  been  carried  in  support  of  the  allegeil  rights  of  the  Crown.  A  passage 
at  the  end  of  the  case  of  the  Attorney-General  /•.  Capel  j  was  also  cited  on  the  other 
side,  viz.  : — "  Extents  have  been  held  good  that  have  been  upon  goods  actually  levied 
"  by  virtue  of  a.  fieri  facias,  and  in  the  sheriff's  custody,  the  extent  coming  befon^  a  bill 

*  1  Lord  Raym.  251.  t  2  Show.  480. 
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"  of  sale  made,  so  as  the  property  was  not  altered."  This  passage  does  not  appear  to  be 
part  of  the  judgment  of  the  Court  in  The  Attorney-General  v.  Capel,  in  whicli  the 
question  was,  whether  the  extent  was  too  late,  coming  after  a  commission  of  bank- 
ruptcy, but  before  the  assignment.  There  is  nothing  in  the  case  warranting,  or  in  any 
way  calling  for  the  observation,  which,  as  Mr.  Baron  Wood  says  in  his  judgment,  was  a 
mere  gratuitous  dictum  of  the  reporter  of  that  case.  The  result  of  a  due  consideration 
of  the  foregoing  cases  seems  to  me  to  be,  that  the  property  i.s  altered,  and  the  Crown 
barred,  by  the  levy  under  the  _fieri  facias.  It  is  not  necessary  to  go  the  length  of  shew- 
ing that  the  sheriff  has  the  general  property  in  the  goods.  There  are  several  cases 
which  shew,  that  where  the  general  property  remains  in  the  debtor,  yet,  if  another  has 
any  special  property  in,  or  lien  upon  the  goods,  the  Crown  shall  not  take  the  [384]  goods 
but  subject  to  that  lien.  Thus  an  equitable  mortgage  which  binds  the  Crown,  and 
against  which  the  Crown  is  entitled  only  upon  satisfaction  of  the  lien  of  the  mortgagee 
to  its  full  extent,  Casberd  v.  The  Attorney -General ;  *  or  the  lien  of  a  factor  who  has 
accepted  bills  to  the  amount  of  the  value  of  the  goods  consigned  to  him.  The  King  v. 
Lee ;  t  or  of  a  wharfinger,  on  the  goods  of  his  customer  in  his  possession,  for  his 
general  balance,  which  has  been  decided  to  be  available  against  the  Crown,  The  King  v. 
Humphrey.! 

In  Mr.  West's  Treatise  on  Extents,  p.  98.,  he  says,  the  plaintiff  in  an  execution  may 
be  said  to  have  an  interest  in  goods  which  have  been  taken  under  an  execution,  the 
goods  being  in  the  custody  of  the  law,  and  the  sheriff  having  the  special  property  in 
them,  the  general  property  remaining  in  the  defendant  under  the  execution.  But  it  is 
said  that  that  rule  cannot  apply  to  the  case  in  question,  because,  at  any  time  before 
sale,  and  after  seizure,  the  debtor  may,  by  payment  of  the  debt,  suspend  the  sale  and 
stay  execution.  The  same  answer  would  ajiply  to  the  case  of  the  factor,  wharfinger,  or 
other  persons  above-named  in  all  which  the  debtor,  upon  payment  of  the  debt,  regains 
the  property. 

If  the  decision  on  this  part  of  the  case  is  in  favour  of  the  Plaintiff  in  error,  the 
remaining  question  will  not  arise ;  but  if  not,  I  am  of  opinion  that  the  statute  33  H.  8. 
c.  39.  s.  74.,  abridges  the  jirerogatix'e  process  of  the  Crown,  and  prevents  it  from  taking 
effect  in  this  case,  the  King's  suit  not  having  been  taken  or  commenced,  or  process 
awarded  [385]  at  his  suit,  before  judgment  given  for  the  Plaintiff  in  the  jieri  facias. 
The  following  are  the  words  of  that  section: — "And  be  it  also  enacted,  by  the 
"  authority  aforesaid,  that  if  any  suit  be  commenced  or  taken,  or  any  proce.ss  be  here- 
"  after  awarded  for  the  King  for  the  recovery  of  any  of  the  King's  debts,  that  then  the 
"  same  suit  and  process  shall  be  preferred  before  the  suit  of  any  person  or  persons  :  and 
"  that  our  said  sovereign  Lord  the  King,  his  heirs  and  successors,  shall  have  first  execu- 
"  tion  against  any  defendant  or  defendants  of  and  for  his  said  debts,  before  any  other 
"  person  or  persons  ;  so  always  that  the  King's  suit  be  taken  or  commenced,  or  process 
"  awarded,  for  tlie  said  debt  of  our  said  sovereign  Lord  the  King,  his  lieirs  or  successors, 
"  before  judgment  given  for  the  said  other  person  or  persons." 

Before  proceeding  to  the  further  consideration  of  this  part  of  the  case,  I  woulil  call 
your  Lordships'  attention  to  the  fact,  that  so  far  from  the  King's  suit  beuig  taken  or 
commenced,  or  process  awarded  lief  ore  the  judgment  was  given  for  the  subject,  the  del  it 
was  not  due  to  the  King,  but  to  the  debtor  of  the  King's  debtor,  and  was  not  put  on 
the  record  until  after  the  giving  the  judgments,  the  issuing  of  the  fieri  facias,  and  the 
actual  seizure  of  the  goods  under  it.  In  the  case  of  The  Attorney-General  v.  Andrews,§ 
it  was  determined  by  all  the  Court,  that  the  statute  did  abridge  the  prerogative.  The 
case  was,  Sii'  William  Harrison  acknowledged  two  judgments  in  debt  to  one  Andrew 
upon  bond,  and  was  bound  to  one  Fielder,  on  a  bond  bearing  date  before  the  judgments. 
Fielder  [386]  assigned  his  debt  to  the  King  :  Andrew  takes  out  execution  upon  his 
judgments,  viz.  two  elegits.  By  one  he  has  a  moiety,  by  the  other  the  other  UKiiety  of 
Sir  W.  Harrison's  lands  extended.  Then  process  issued  out  of  the  Kxcliequer  for  the 
debt  assigned  to  the  King,  and  the  principal  quewtion  was,  whetlier  or  no  the  King 
should  be  preferred  in  this  case.  After  argument,  the  Court,  in  Trinity  Term,  166.5, 
gave  judgment  for  the  defendant.  Baron  Parker  said,  "  The  King  has  many  preroga- 
"  fives  p7-o  bono  puhlieo  ;  but  in  the  case  in  question,  the  statute  of  33  H.  8.  abridges 
"  the  prerogative,   and  controls  the  common  law.     Affirmative  statutes  do  not  alter 

*  6  Price,  411.  f  6  Price,  369.  J  1  M'Clell.  &  Y.  173.  g  Hardre.s,  23. 
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"  the  common  law,  but  negative  statutes  do ;  and  here  is  a  negative  implied.  Vide 
"  Dyer,  Stringfellow's  Case,  3  Eliz.  Dyer  in  Cassel's  Case.  Baron  Nicholas,  accordant. 
"  — Before  the  statute  33  H.  8.  the  King  was  not  bound  ;  but  the  statute  has  made  an 
"  alteration,  though  it  sounds  in  the  affirmative  :  for  it  enacts  a  new  thing,  and  ifa  quod 
"  makes  a  condition  precedent,  and  a  limitation."  He  then  refers  to  certain  authorities, 
as  shewing  how  such  statutes  are  to  be  expounded,  and  tlie  clausi-  woidd  else  be  idle. 
The  Chief  Baron  Steel  said,  "The|subject's  title  is  prior  to  the  King's,  and  is  executed. 
•'  The  words  of  the  statute  of  33  H.  8.  are  introductive.  Cecil's  Case  *  and  Stringfellow's 
"  Case  are  unanswerable."  It  is  observable,  that  although  so  much  stress  is  laid  upon 
Stringfellow's  Case  on  the  part  of  the  Crown  on  thLs  occasion,  both  Chief  Baron  Steel 
and  Baron  Parker  in  the  above  case  of  The  Attorney-[387]-Ceneral  v.  Andrew,  cite  it 
as  conclusive  m  favour  of  the  subject.  The  case  of  Uppom  v.  Sumner  f  is  precisely  the 
same  as  the  present.  Uppom,  the  plaintiff,  in  Easter  Term  17  G.  3.,  recovered  a  judg- 
ment against  Cann  in  the  King's  Bench  in  debt  for  £1020,  and  on  the  16th  of  April, 
1777,  sued  out  a  fieri  facias  returnable  Monday  next  after  the  morrow  of  the  Ascension, 
12th  of  May;  a  warrant  on  which  was  on  the  18th  of  April,  delivered  to  the  officer, 
who  on  the  same  day  took  the  goods,  and  kept  possession  of  the  same,  by  virtue  of  the 
warrant.  On  the  24th  of  April,  before  any  sale  of  the  goods,  an  extent  was  sued  out 
and  delivered  to  the  slieriti'  again.st  the  goods  of  Cann,  to  levy  £621  4s.  9d.,  a  debt  to 
the  King ;  ami  a  warrant  was  on  the  same  day  delivered  to  the  same  officer,  who  then 
had  the  goods  in  his  possession,  under  the  former  warrant,  and  who,  two  days  after,  had 
the  goods  appraised,  and  on  the  30th  of  April,  took  an  inquisition  on  the  extent.  The 
plaintiff  Uppom's  attorney  attending  and  putting  in  his  claim,  the  goods  were  sold  on 
the  23d  of  May,  and  the  sheriff  being  called  upon  by  Uppom  to  return  the  writ, 
returned  nulla  bona.  When  the  cause  was  first  called  on,  the  plaintiff's  counsel 
thought  they  could  not  support  their  case,  and  accordingly  judgment  was  given  without 
argument.  It  was,  however,  afterwards  argued,  and  after  time  to  consider,  Gould  J. 
delivered  the  unanimous  opinion  of  De  Grey  C.  J.,  who  was  present  at  the  argument, 
himself,  Blackstone,  and  Nares  Justices,  that  in  this  case  the  extent  did  not  take  place 
of  the  execution,  the  King's  suit  being  [388]  commenced  after  the  judgment.  It  had 
been  contended  in  argument  by  Mr.  Serjeant  Grose,  who  afterwards  was  one  of  the 
Judges,  and  agreed  with  the  rest  of  the  Court  in  the  judgment  in  Rorke  v.  Dayrell, 
that  the  statute  H.  8.  only  restricts  the  prerogative  in  the  particular  Revenue  Courts 
erected  by  and  mentioned  in  that  act.  But  in  giving  judgment,  Mr.  Justice  Gould, 
after  stating  the  particular  parts  of  the  act,  says,  "  About  seven  sections  only,  viz.  sections 
"  50.- 74,  75,  76,  77,  78.  and  80.,  contain  general  provisions  extending  to  all  the  King's 
"  subjects,  and  are  applicable  to  all  the  King's  Courts,  as  well  as  to  the  Courts  of 
"  Revenue,  where  the  subjects  of  them  fall  under  consideration.  Indeed,"  he  says, 
"  it  would  have  been  absurd  to  have  one  law  prevail  in  the  King's  Bench  ami  Common 
"  Pleas,  and  another  in  the  Exchequer  and  Duchy  with  regard  to  such  questions  as  the 
"  present,  the  priority  of  the  King's  debts  before  those  due  to  a  subject."  The  learned 
judge,  after  stating  the  74th  section  of  the  act,  says,  "  The  former  part  of  this  clause  is 
"  declaratory  of  the  old  prerogative  law  ;  the  latter  is  a  new  restriction  of  it,  so  that  it 
"  shall  not  take  place  after  judgment  given  for  the  subject." 

With  respect  to  the  case  of  Lechmere  v.  Thoroughgood,  upon  which  so  much  has 
been  said,  he  says,  "In  Lechmere  v.  Thoroughgood  it  appears,  by  Comb.  123.  and 
"  3  Mod.  236.,  that  first  Herbert  and  then  Holt  were  clearly  of  opinion,  that  after  e.xecution 
"  begun,  but  not  completed  (and,  of  course,  after  judgment  signed),  the  King's  extent 
"  came  too  late.  This  case  is  a  little  obscure,  arising  from  its  being  reported  only 
"  piecemeal,  and  in  different  books.  But  with  some  [389]  attention,  it  will  be  found 
"  to  be  clear  and  consistent,  by  reading  the  several  parts  of  it  in  order  of  time,  as  they 
"  occur,  viz.  the  pleadings,  2  Jao.  2.,  2  Vent.  159.  ;  1st  argument  4  Jac.  2.,  3  Mod.  236.  ; 
"  2d  argument  and  judgment,  1  W.  &  M.  Comb.  123. ;  1st  Show.  12.,  and  a  subsequent 
"  action  between  the  same  parties  in  effect  in  the  Common  Pleas,  viz.  Lechmere  v. 
"  Toplady,  1  Vent.  169.,  1  Show.  146."  In  The  Attorney-General  v.  Andrew,|  it  was 
held  by  the  Court  of  Exchequer,  that  where  there  was  a  judgment  and  an  execution  by 
elegit,  a  debt  of  the  King  prior  to  the  judgment,  but  the  process  thereon  sued  out  after 
it,  should  be  postponed  to  the  judgment.     And  from  these  authorities  Lord  Chief  Baron 

*  7  Rep.  18.  b.  12  Black.  1251  and  1294.  +  Hardr.  23. 
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Comyns  in  his  Digest  collects  this  doctriue,  that  if  execution  1)8  upon  a  judt^ment 
against  the  King's  debtor,  and  before  veruliiioni  exponas  an  extent  comes  at  the  King's 
suit  (which  is  the  very  case  at  bar),  those  goods  cannot  be  taken  on  the  extent.  And 
this  opinion  is  also  supported  by  The  King  v.  Dickenson,  1692..  reported  by  Sir  Thomas 
Parker,  262. 

The  case  of  The  King  v.  Dicken.son  was  this,  A.  was  indebted  by  judgment  to  R, 
and  by  bonds  to  C.  and  D.,  and  by  simple  contract  to  K,  and  died.  K  being  a  debtor  to 
the  King,  caused  the  debt  due  to  him  to  be  seized  into  the  King's  hands;  and  upon 
this  a  scire  facias  issued  against  Dickenson,  executor  of  A.  ;  and  before  the  return  of  it 
C.  and  D.,  the  bond  creditors,  obtained  judgment ;  and  then  Dickenson  pleaded  to  the 
scire  facias  the  judgment  prior,  and  the  subsequent  judgments.  The  Attorney-General 
demurred.  The  points  [390]  argued  in  Hilary  Term,  1691,  were,  first,  whether  the 
subsequent  judgments  should  be  preferred  to  the  King's  debt,  for  it  was  ailmitted  that 
the  precedent  judgment  should  be  preferred.  The  second  it  is  unnecessary  to  state. 
The  case  was  adjourned  to  Easter  Term,  4  W.  &  M.  1692.,  when  it  was  adjudged  for 
the  King,  that  his  debt  slioidd  be  preferred  before  the  subsequent  judgments,  viz.  before 
any  bond,  Hardr.  23.  ;  but  that  a  precedent  judgment  should  be  preferred  before  it, 
upon  the  words  of  the  26th  section  of  the  statute  of  33  H.  8.  c.  39. ;  "  So  always  that 
"  the  King's  .suit  lie  taken  and  commenced,  or  process  awarded  for  the  debt  of  the  King, 
"  before  judgment  given  for  other  persons." 

In  Eorke  v.  Dayrell,*  the  plaintiff  had  obtained  a  judgment  in  Hilary  Term,  1787, 
against  Clark  for  £727.  On  the  5th  of  January,  1788,  the  plaintiff  sued  out  a  fieri 
facias,  tested  on  the  28th  of  Xovember,  1787,  returnable  on  the  12th  of  February, 
1788.  The  writ  was  delivered  to  the  sheriff  on  the  7th  of  January,  1788,  who,  on  the 
8th,  seized  the  goods. 

Before  the  sale,  viz.  on  the  11th  of  January,  1788,  aiwrit  of  extent,  tested  that  day, 
issued  out  of  the  Exchequer  on  a  bond  to  the  Crown,  under  the  seal  of  Clark,  dated  the 
5th  of  April,  1782,  for  £300,  payable  at  a  day  before  the  issuing  of  the  fieri  facias,  a.nd. 
then  unpaid.  On  the  12th  of  January  the  extent  was  delivered  to  the  sherifi".  The 
sheriff  acted  under  the  extent,  and  returned  nulla  bona  to  the  writ  of  jieri  facias. 
The  case  was  argued  upon  the  stat.  33  H.  8.  c.  39.  s.  74.  The  Court  were  [391]  unani- 
mously of  opinion  the  extent  was  too  late.  Lord  Kenyon  says,  "  ^\^lere  the  King 
"  and  a  subject  stand  in  equal  degree,  there  is  no  doubt  but  that  the  King's  prerogative 
"  must  prevail ;  and  therefore,  where  the  property  in  the  goods  remains  in  the  King's 
"  debtor  at  the  time,  and  an  execution  at  the  suit  of  the  King,  and  another  at  the 
"  instance  of  a  subject,  are  sued  out,  the  former  will  be  preferred.  On  this  principle 
"  the  case  of  The  King  v.  Cotton  f  proceeded.  That  was  not  the  case  of  an  execution, 
"  but  a  distress.  The  goods  taken  were  in  custodid  legis,  as  a  pledge  to  answer  the 
"  demand  of  the  landlord,  and  the  property  in  the  goods  was  not  divested  out  of  the  tenant. 
"  Now,  in  this  case  the  sheriff  had  actually  seized  the  goods  under  the  Plaintilf's  writ  of 
"  execution  ;  and  an  execution  once  begun  shall  proceed;  it  shall  not  stoji  on  the  issuing  of 
"  a  commission  of  bankrupt  against  the  debtor.  And  in  this  respect,  1  know  no  distinction 
"  between  the  case  of  the  Crown  and  that  of  a  .subject.  As  to  the  statute  33  H.  8.  c.  39. 
"  s.  74.,  either  it  did  or  did  not  give  .some  new  privilege  to  the  Crown.  If  the  counsel  for 
"  the  Crown  contend  that  it  did,  they  must  take  the  word  execution  as  referring  to  personal 
"  chattels  ;  and  then  the  words  are  again.st  the  King,  because  here  there  was  a  judgment 
"  for  the  Plaintiff.  If  it  did  not  introduce  some  new  benefit,  then  the  Crown  must  be 
"  referred  to  its  ancient  prerogative,  which  only  extends  to  the  case  I  stated  at  first ; 
"  namely,  when  the  King  and  a  subject  stand  in  equal  degree,  and  the  property  is  not 
"  altered,  [392]  there  the  former  shall  prevail.  "With  respect  to  what  is  supposed  to 
"  have  been  said  by  Lord  jSIansfield,  in  Cooper  v.  Chitty,  of  Comberbach  having  mistaken 
"  Lord  Holt's  opinion  in  Lechmere  v.  Thoroughgood,  it  is  as  probable  that  the  report  of 
"  that  observation  is  mis-stated."  Ashhurst  J.  says,  "  the  case  of  Uppom  v.  Sumner 
"  [2  Black.  1294]  certainly  underwent  a  great  deal  of  consideration  before  it  was 
"  decided.  All  the  prior  authorities  were  thoroughly  examined  at  that  time.  Unless, 
"  therefore,  it  could  be  shown  that  that  case  proceeded  upon  wrong  principles,  it  ought 
"  to  govern  the  present.  The  words  of  the  statute  H.  8.  are  clear  and  decisive  that  the 
"  King's  suit  shall  be  preferred  to  that  of  any  other  person  :  '  So  always  that  the  King's 

*  4  T.  K.  402.  t  Parker,  112. 
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"  '  suit  be  taken  or  commenced,  or  process  awarded,  before  judgment  given  for  tlie  said 
"  '  other  person  or  persons.'  Now  this  act  of  Parliament  gave  a  new  prerogative  to  the 
'■  King,  in  various  instances,  which  he  had  not  before.  Jiy  tluit  he  is  enabled  to  i.ssue 
"  immediate  execution  in  cases  where  he  could  not  before  ;  for  before  he  had  only  a 
"  right  to  such  execution  when  the  debt  was  upon  record.  And,  as  this  was  a  new 
"  prerogative,  the  legislature  had  a  riglit  to  restrain  him  ;  and  they  have,  in  ex])ress 
"  terms,  restrained  him  where  tlie  subject's  judgment  is  prior  to  the  inception  of  the  King's 
"  execution."  Mr.  Justice  Buller  say.s,  "  this  case  arises  on  the  statute  33  H.  8.,  for 
"  before  that  statute  the  Crown  could  not  issue  immediate  execution  on  a  bond  debt ; 
"  though  the  cases  that  have  already  liappened  on  this  statute  shew  that  the  act  is 
"  not  to  be  confined  to  bond  debts  only,  but  that  it  extends  to  all  debts  and  execu- 
"  [393]-tions  :  it  is  so  stated  in  express  terms  by  Lord  Coke  in  Sir  T.  Cecil's  Case.* 
"  if  this  act  of  Parliament  be  restrictive  on  the  Crown,  it  goes  a  great  way  to  determine 
"  this  question  :  for  if  it  be,  it  expressly  requires  that  the  King's  suit  shall  be  com- 
"  menced  before  judgment  is  given  for  the  .subject.  Now  that  was  expressly  decided  in 
"  the  case  in  Hardres,  where  the  whole  Court  were  of  opinion  that  the  statute  does 
"  abridge  the  King's  prerogative  ;  and  there  Chief  Baron  Steel  said,  '  the  subject's  title 
"  '  is  prior  to  the  King's,  and  is  executed.'  On  this  ground  I  put  the  question  to  the 
"  counsel  in  argument,  '  What  effect  a  judgment  obtained  by  a  subject  would  have, 
"  '  where  he  lay  by  till  the  King's  extent  were  executed  V  I  am  inclined  to  think 
"  that  in  such  a  case  the  execution  by  the  subject  would  be  postponed  ;  but  it  is  not 
"  necessary  to  decide  that  point  in  the  present  case.  As  to  the  effect  of  the  statute  33 
"  H.  8.  c.  39.,  it  is  impossible  to  have  a  more  direct  authority  for  the  restriction  on  the 
"  King's  prerogative  than  that  in  7  Rep.  19.  b.,  where  it  is  said  that,  'The  act  hath 
"  '  given  a  benefit  and  advantage  to  the  King,  1st,  In  making  every  bond  made  to  the 
"  '  King  in  nature  of  a  statute  staple ;  2dly,  In  giving  remedy  to  the  King  himself, 
"  '  for  obligations  made  to  others  to  his  use  ;  3dly,  To  recover  costs  and  damages  ; 
"  '  4thly,  In  suing  of  execution  for  all  his  debts  ;  5thly,  In  charging  the  issue  in  tail,  and 
"  '  the  heir  who  hath  the  land,  of  tlie  gift  of  his  ancestor  ;  and  therefore  it  was  the 
"  '  intent  of  the  act  to  gratify  the  subject,  that  where  a  new  [394]  provision  was  made 
"  '  for  the  levying  the  King's  debt  in  a  more  speedy  and  beneficial  manner  than  the 
"  '  King  had  before,  the  subject  also  should  have  some  new  benefit  which  he  had  not 
"  '  before.  Now  that  new  benefit  was  to  give  him  a  preference  in  cases  where  his 
"  '  judgment  was  obtained  liefore  the  extent  of  the  King  issued.'  "  Mr.  Justice  Grose 
says,  "  the  simple  question  is  this,  whether  the  King's  right  of  issuing  an  extent  upon  a 
"  bond  supersedes  a  prior  judgment  of  a  subject.  If  the  Crown  have  such  a  right,  it 
"  must  arise  upon  the  statute  33  H.  8.  c.  39.  s.  74.,  Gilbert's  History  of  the  Exchequer, 
"  165.  Now  the  words  of  this  clause  in  the  act  are  extremely  pointed,  to  shew,  1st, 
"  What  the  King's  prerogative  was  before  ;  2dly,  How  far  the  prerogative  was  intended 
"  to  be  assisted  in  these  cases,  and  how  far  to  be  limited.  But  it  is  said  that  '  execu- 
"  '  tion  '  in  this  act  was  intended  only  to  aifect  lands  :  Ijut  there  is  no  reason  why  it 
"  sliould  be  so  confined.  It  must  mean  every  kind  of  execution  to  which  the  King  was 
"  intituled  before  the  passing  of  this  act,  otlierwise  the  King  would  be  bound  in  cases 
"  where  he  had  a  prerogative  before.  Thus  this  case  stands  on  the  words  of  this 
"  statute.  The  authorities  also  are  decisive.  First,  the  case  in  Hardres  is  very 
"  pointed  ;  and  there  it  was  not  even  hinted  that  execution  in  this  act  ought  to  be 
"  confined  to  an  execution  against  land.  Then  came  the  case  of  Rex  v.  Dickenson  ;  and 
"  Lord  Chief  Baron  Comyns  f  drew  this  conclusion  from  the  cases,  that  if  execution  be 
"  upon  a  judgment  against  the  King's  debtor,  and  before  [395]  a  venditioni  exponas  an 
"  extent  comes  at  the  King's  suit,  those  goods  cannot  be  taken  upon  the  extent. 
"  Therefore,  as  well  on  the  decisions  as  on  the  construction  of  the  statute  33  H.  8.  the 
"  Plaintifl"  is  entitled  to  recover." 

After  the  decision  of  these  two  cases  of  Uppom  i:  Sumner  [2  Black.  1294]  and 
Rorke  v.  Dayrell,  [4  T.  R.  406]  came  the  case  of  The  King  v.  Wells  and  AUnutt 
[16  East,  278]  in  the  Court  of  Exchequer,  which,  as  to  the  point  upon  which  the  Court 
delivered  their  judgment  (for  there  was  another  on  which  the  case  might  have  been 
put),  was  precisely  similar  to  the  present.  The  Court  of  Exchequer  gave  judgment  for 
the  Crown  ;  and  such  has  been  the  practice  of  that  Court  ever  since.     The  judgment  of 

*  7  Rep.  18.  b.  t  2  Com.  Dig.  538.  648.  (G.  8.) 
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Lord  Chief  Baron  Macdonald  is  stated  in  a  note  in  16  East,  274.  That  case,  however 
was  principally  founded  upon  the  case  of  The  King  v.  Cotton,*  the  principle  on  which 
that  case  was  so  decided  being  stated  in  the  judgment  of  tlie  Lord  Chief  Karon  in  The 
King  V.  Wells  and  Allnutt  to  be,  that  if  the  King's  execution  bore  teste  before  the 
property  was  altered,  it  bound  that  property.  The  case,  however,  of  The  King  v.  Cotton 
arose  upon  a  distress,  and  not  upon  an  execution,  which,  I  apprehend,  as  it  is  stated  by 
Lord  Kenyon  in  his  judgment  of  Korke  i'.  r)ayrell,  makes  a  material  ditlerence  ;  the 
sheriff,  in  the  case  of  seizure  under  an  execution  having,  in  my  judgment  at  least,  a 
special  property  in  the  goods.  In  the  case  of  The  King  v.  Wells  and  Allnutt  the  Lord 
Chief  Baron  relied  much  on  Stringfellow's  Case,  the  difference  between  which  and  thB 
present  case  I  have  already  pointed  out,  viz.  that  in  that  case  the  liber-[396]-ate  is  the 
execution,  and  was  not  issued  until  after  the  issuing  of  the  Crown  process.  The 
question  was  afterwards  brought  before  the  Court  of  King's  Eench,  in  Thurston  v. 
Mills,!  and  twice  argued  ;  and  the  Court  were  prepared  to  give  their  judgment :  but  on 
the  day  on  which  it  was  to  have  been  given,  they  suggested  a  doubt  as  to  the  form 
of  the  action,  and  directed  a  third  argument  upon  that  point  only,  upon  which  they 
gave  their  judgment  against  the  Plaintiff.  What  the  judgment  was  which  the  Court 
was  prepared  to  give  upon  the  general  question,  it  is  impossible  to  say.  It  is  not 
probable  that  it  was  in  favour  of  the  defendant,  or,  at  least,  not  unanimously  so ;  for, 
if  so,  as  that  would  probably  have  put  the  question  at  rest  for  ever,  it  is  not  likely  the 
Court  would  liave  raised  another  question,  and  given  their  judgment  iqion  the  question 
so  newly  raised.  With  respect  to  the  observation  wliich  has  been  made,  that  if  the 
statute  is  to  be  construed  literally,  the  Crown  would  be  in  a  worse  situation  than  the 
subject,  if  the  King's  suit  must  be  commenced  before  judgment  given  for  the  subject ; 
for  then,  if  the  subject's  judgment  be  first,  he  would  have  precedence  though  his 
execution  were  last,  which  is  not  the  case  even  between  subject  and  subject ;  I 
apprehend  the  true  answer  to  that  observation  is  what  was  suggested  by  Mr.  Justice 
Buller  in  his  judgment  on  Rorke  v.  Dayrell  [4  T.  R.  406],  but  thought  it  unnecessary 
to  decide  on  that  particular  case,  viz.  that  in  case  of  laches  or  delay  on  tlie  part  of  the 
subject,  an  execution  would  be  postponed.  I  believe,  upon  looking  to  the  writ  of 
extent  itself,  it  will  appear  by  the  terms  of  it  that  it  is  issued  by  [397]  virtue  of  this 
statute.  Without  trespassing  further,  therefore,  upon  your  Lordships'  time,  my  humble 
answer  to  your  Lordships'  questions,  is,  1st,  That  this  writ  of  extent  shall  not  be 
executed  by  the  sheriff  by  extending  the  same  goods,  seizing  them  into  the  King's  hands, 
and  selling  them  to  satisfy  the  Crown's  debt,  without  regard  to  the  writ  oi  fieri  facias, 
under  which  he  had  first  seized  them.  And,  2dly,  That  all  other  things  remaining  the 
same,  it  makes  no  difference  whether  the  extent  was  in  chief  or  in  aid. 

Littledale  J. — The  question  is.  Whether  under  the  particular  circumstances  of  this 
case,  the  execution  of  the  Cro-ivn,  or  that  of  the  subject,  is  to  prevail  ?  Connected  with 
these  questions,  the  case  of  Uppom  v.  Sumner,  in  2  Blackst.  1251.  and  1294.,  came 
before  the  Court  of  Common  Pleas  in  1779,  and  was  decided  against  the  Crown.  Rorke 
V.  Dayrell,  4  Term  Rep.  402.,  afterwards  came  before  the  Court  of  King's  Bench,  and 
was  also  decided  against  the  Crown.  Then  The  King  v.  Wells  and  Allnutt  (in  the 
notes,  16  East's  Rep.  278.)  came  before  the  Court  of  Exchequer,  and  was  decided  in 
favour  of  the  Crown.  After  that,  Thurston  v.  j\Iills  (16  East's  Rep.  254.)  came  before 
the  Court  of  King's  Bench,  in  order  to  have  the  question  settled  ;  but,  after  hearing  the 
case  argued  twice,  upon  the  principal  point,  it  went  off  on  a  point  of  form,  that  an 
action  for  money  had  and  received  would  not  lie ;  and  therefore  the  question  remained 
as  it  was.  As  no  opinion  was  delivered,  it  is  immaterial  to  enquire,  or  conjecture,  what 
the  opinion  of  the  judges  was.  After  that,  The  King  v.  Sloper  and  Allen,  6  Price,  114., 
came  before  the  Court  of  Exchequer ;  and  the  Court  there  acted  upon  the  [398]  case  of 
The  King  v.  AVells  and  Allnutt,  in  favour  of  the  Crown. 

In  this  case,  an  information  in  the  nature  of  an  action  for  a  false  return  was  filed  ; 
and  after  judgment  for  the  Crown  in  the  Court  of  Exchequer,  the  Court  of  Error,  after 
it  had  been  twice  argued,  determined  that  an  information  for  a  false  return  would  not 
lie ;  as  the  return  was  true  in  fact,  though  false  in  law. 

In  civing  my  opinion,  I  shall  not  consider  whether  the  Judges  on  these  occasions 
were  more  or  less  competent  to  decide  them,  from  having  filled  one  situation  or  another ; 


*  Parker,  112.  f  16  East,  274. 
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i>r  whether  any  of  tliem  laid  too  much  nr  too  little  stress  upon  former  autlmrities.  Such 
a  discussion  would  protract  the  case  into  a  very  great  length,  without  any  benelicial 
result.  The  present  case  is  brought  forward  to  settle  the  law,  where  there  have  been 
contrary  decisions  ;  and  I  shall  consider  the  case  as  it  would  have  stood,  if  none  of 
these  later  cases  had  occurred.  In  ascertaining  what  is  the  King's  prerogative,  two 
questions  arise  : — First,  as  to  its  extent  independently  of  the  statute  33  H.  8.  c.  39. ; 
secondly,  upon  the  eflect  of  that  statute.  The  Crown,  by  its  prerogative,  has  some 
privileges  and  advantages  by  the  common  law  beyond  what  a  subject  has  ;  and  a  reason 
for  this  is  given  in  Gilbert's  History  of  the  Exchequer,  p.  90.  : — "  Because  the  Public 
"  ought  to  be  preferred  to  the  private  jjroperty  ;  and  the  rather,  because  the  King  is 
"  supposed,  by  public  business,  not  to  be  able  to  take  care  of  every  private  att'air  relating 
"  to  his  private  revenue,  and,  therefore,  no  time  occurs  to  the  King;  and  if  he  was  to 
"  be  prevented  of  his  execution  by  another  person  coming  in  before  him,  [399]  laches 
"  must  be  imputed  to  him,  which  the  law  does  not  allow."  And  in  Co.  Litt.  131.  b., 
Lord  Coke  gives  as  a  reason,  "that  thesaurus  regis  est  fumlameniuin  belli  etjirma- 
mentiim  pads."  And,  there  is  no  doubt,  that  where  the  King  and  .subject  stand  in  an 
equal  degree,  the  King's  prerogative  must  prevail.  One  of  the  advantages  which  the 
King  had,  was,  by  giving  protections  to  his  debtor,  that  he  should  not  be  sued  or 
attached  till  he  paid  the  King's  debt.  But,  inconvenience  being  felt  from  that,  it  was 
enacted  by  25  E.  3.  c.  19.,  "That  notwithstanding  such  protections,  the  parties  which 
"  have  actions  against  their  debtors,  shall  be  answered  in  the  King's  Court  lay  their 
"  debtors ;  and  if  judgment  be  thereupon  given  for  tlie  plaintiff  or  demandant,  the 
"  execution  of  the  same  judgment  shall  be  put  in  suspense  till  gree  be  made  to  the 
"  King  for  his  debt,  and  if  the  creditors  will  undertake  for  the  King's  debt,  they  shall 
"  be  thereunto  received,  and  shall  have  execution  against  the  debtors  of  the  debt  due, 
"  adjudged  to  them,  and  also  shall  recover  against  them  as  much  as  they  shall  pay  to 
"  the  King  for  them."  No  question  can  ari.se  upon  this  act  of  parliament,  because  it 
only  applies  to  those  cases  where  protection  had  lieen  granted  to  the  King's  debtors, 
which  has  not  been  done  here  ;  and,  indeed,  it  appears  from  Co.  Litt.  131.  b.,  tluit 
these  protections  are  now  entirely  fallen  out  of  use. 

On  the  part  of  the  Crown,  it  is  contended  that  the  King,  by  his  prerogative,  has  a 
right  to  be  first  served  and  paid  by  his  debtors,  provided  his  process  issues  at  anj'  time 
before  there  is  a  complete  divesting  of  the  property  out  of  the  debtor  :  and  that, 
although  upon  the  seizure  by  the  sheriff  under  [400]  an  execution,  there  is  a  special 
property  vested  in  him,  yet  that  the  general  property  remains  in  the  debtor  till  there  is 
an  absolute  alteration,  which  can  only  be  by  sale.  This  extent  of  prerogative  is  denied 
by  the  judgment  creditor,  and  he  says  that,  upon  the  seizure  by  the  sheriti',  the  property 
is  divested  out  of  the  debtor ;  and  whether  it  be  so  or  not,  yet  that  the  execution  is 
executed  by  the  seizure,  and  that  the  Crown  process  comes  too  late. 

The  first  case  in  the  order  of  time,  relied  on  by  tlie  Crown,  is  that  of  Stringfellow 
V.  Brownsoppe.,*  which,  as  it  has  been  already  stated,  it  is  not  necessary  for  me  to  go 
through  again.  The  same  case  is  also  to  be  found  in  Rolls'  Abridgment,  158.,  tit. 
Prerogative  of  the  King.  Some  doubt  seems  to  have  been  expressed  at  the  time,  as  to 
the  propriety  of  the  decision ;  but,  assuming  it  to  be  right,  I  do  not  think  it  trenches  on 
the  ground  on  whieli  I  form  my  opinion,  because  that  was  an  extendi  facias  on  a  statute 
.staple,  under  which  the  goods  are  by  the  writ  directed  to  be  seized  into  the  hands  of 
the  Crown,  and  after  that  is  done,  and  so  returned  by  the  sheritt',  another  writ  calleil  a 
liberate  issues,  commanding  the  sheritt'  to  deliver  them  to  the  creditor  to  hold,  until  he 
shall  be  satisfied  his  demand.  The  property,  therefore,  does  not  pass  out  of  the  debtor 
till  the  liberate,  and  the  execution  cannot  be  considered  as  executed  till  the  liberate 
is  executed.  And  in  Blayne's  Case,t  where  a  question  arose  whether  a  lessee 
was  liable  for  rent  incurred  before  the  time  of  a  writ  of  extendi  facia"  and  a 
liberate,  [401]  it  was  held,  that  before  the  liberate  awarded  luhil  operatur,  and  the  writ 
of  extendi  facias  is  but  of  form,  when  it  speaks  of  seizing  into  the  Queen's  hands,  for  it 
never  was  seen  that  lands  were  seized  upon  that  writ.  The  King  v.  Andrew  \  is  relied 
upon  on  the  part  of  the  Crown,  for  what  Chief  Baron  Steel  says,  as  the  reason  of  his 
judgment  against  the  Crown,  that  the  title  of  the  subject  was  prior  to  that  of  the  King, 
and  was  executed.     Whatever  effect  that  opinion  of  Chief  Baron  Steel  may  have  upon 

*  Dyer,  67  b.  t  Cro.  Eliz.  47.  %  Hardr.  Rep.  23. 
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the  statute  33  H.  8.,  it  can  have  none  to  support  the'  doctrine  of  prerogative,  contended 
for  on  the  part  of  the  Crown ;  because,  as  the  title  of  the  subject  was  complete  on  the 
delivery  of  the  land  on  the  elegit,  the  question  of  prerogative  could  not  arise.  The  case 
of  Smallcombe  v.  Cross  and  Buckingham,  reported  in  1  Lord  Raymond,  275.,  1  Salk. 
320.,  and  5  Modern,  376.,  and  in  other  books,  has  also  been  mentioned.  That  case 
arose  on  two  writs  of  jieri  facias,  at  the  suit  of  different  creditors,  delivered  to  the 
sheritf  on  the  same  day,  and  he  executed  the  last  the  first,  and  therefore  proves  nothing 
as  to  the  point  of  prerogative.  And  as  to  any  question  arising,  whether  the  executi(-in 
was  executed,  it  is  to  be  observed,  that  there  was  no  seizure  under  the  fir.st  writ.  In 
the  report  in  5  Modern,  Shower  says,  in  argument  as  to  the  prerogative,  "  That  if  the 
"  King's  writ  of  extent  came  out  after  execution,  yet  the  execution  is  superseded,  and 
"  tlie  King's  extent  shall  take  up  the  goods ;  but  if  the  sheriff  had  sold  the  goods  by 
"  bill  of  sale,  etc.,  the  property  is  altered,  and  shall  not  be  divested  [402]  by  the  King's 
"  writ."  This  does  not  reach  the  point  under  consideration,  for  he  does  not  state  at 
what  stage  of  the  execution  the  King's  extent  is  supposed  to  come  in.  And  if  it  did 
bear  upon  the  point,  it  is  only  the  statement  of  counsel.  In  Sir  Edward  Cook's  Case, 
2  Rolls'  Rep.  294.,  Doddridge  says,  in  p.  296.,  "  If  a  writ  comes  for  the  King  before  the 
"  execution  is  finished,  tlie  King  shall  be  preferred,  as  is  to  be  seen  in  the  case  of 
"  Brownsoppe,  4  &  5  Mary."  But  the  question  is,  when  the  execution  is  in  point  of 
law  finished ;  and,  as  he  takes  his  authority  from  Brownsoppe's  case,  his  opinion  carries 
it  no  further  than  that  case.  Hobart  C.  J.,  in  p.  299.  of  the  report  of  the  same  case, 
says,  it  is  certain  that  where  a  man  is  debtor  to  the  King,  the  King  shall  never  lose  his 
debt,  but  where  there  is  nothing  to  .satisfy  him.  This  expression  of  Hobart  C.  J.  does 
not,  however,  advance  the  point  contended  for  by  the  Crown,  for  nobody  could  have 
any  doubt  about  that.  The  Attorney-General  v.  Capel  *  was  a  question  between  the 
Crown  and  the  assignees  of  a  bankrupt,  and  in  the  conclusion  of  the  case  it  is  said  : — 
"  Extents  have  been  held  good,  that  have  been  made  upon  goods  actually  levied  by 
"  virtue  of  a,  Jieri  facias,  and  in  the  .sherift''s  custody,  the  extent  coming  before  bill  of 
"  sale  made,  so  as  the  property  was  not  altered."  As  far  as  that  statement  goes,  it  is 
in  point  for  the  Crown,  but  it  does  not  appear  how  that  statement  came  to  be  introduced. 
Sir  Bartholomew  Shower  argued  the  case  as  coun.sel  for  the  assignees,  and  after  his 
argument,  he  says,  that  it  was  answered,  etc.  ;  by  which  I  understand,  [403]  that  it 
was  answered  by  the  counsel  for  the  Crown.  Then  a  case  in  the  Exchequer  is  cited, 
and  then  at  the  end  of  the  case  the  statement  above  mentioned  is  added,  and  which, 
therefore,  I  presume,  was  added  by  the  counsel  for  the  Crown  by  way  of  illustration ; 
and  if  so,  it  is  only  the  statement  of  counsel.  The  King  v.  Cotton,!  is  also  relied 
upon  as  in  favour  of  the  Crown  ;  but  that  was  the  case  of  a  distress  for  rent,  which  had 
been  seized  and  appraised  before  the  extent  came  in ;  but  there  is  a  great  difference 
between  a  distress  and  an  execution.  Chief  Baron  Parker,  in  p.  121.,  says,  that  the 
distrainer  neither  gains  a  general  nor  a  special  property,  nor  even  possession  in  the  cattle 
or  the  things  distrained.  He  cannot  maintain  trover  or  trespass,  for  they  are  in  the 
custody  of  the  law  by  the  act  of  the  distrainer,  and  not  by  the  act  of  the  party  distrained 
upon.  In  p.  125.,  he  says,  though  a  sherift'  may  maintain  trover  or  trespass  for  goods 
taken  in  execution  by  him  against  a  wrong-doer,  because  he  is  answerable  over  for  the 
value ;  yet,  goods  so  taken  in  execution  and  remaining  unsold,  are  liable  to  seizure  upon 
an  extent.  This  opinion  of  Chief  Baron  Parker  is  in  point  for  the  Crown,  and  though 
it  was  not  upon  the  question  in  the  case,  yet  it  is  illustrative  of  it,  and  is  certainly 
entitled  to  great  attention. 

The  King  v.  Peck,  Bunbury  8.,  is  in  point  for  the  Crown,  if  it  can  be  relied  upon. 
That  was  a  question  whether  the  sheriff  .should  amend  his  return,  and,  upon  an  order 
being  made,  it  appears  to  have  been  what  the  sheriii'  wanted.  At  the  eml  of  the  case 
there  is  a  JST.  B. : — "  It  was  taken  for  granted,  that  though  the  goods  were  levied  [404] 
"  by  virtue  of  the  fieri  facias,  three  days  before  the  teste  of  the  writ  of  extent,  yet 
"  that  was  no  bar  to  the  Crown.  But  qumre,  if  they  had  been  sold,  for  then  execution 
"  had  been  executed."  If  the  last  reason  be  the  only  one  that  can  be  adduced,  I  think 
it  cannot  be  supported,  as  I  think  the  execution  is  executed  by  the  seizure  under  the 
fieri  facias.  What  is  said  in  Chief  Baron  Gilbert's  History  of  the  Exchequer,  p.  89., 
may  also  be  cited  for  the  Crown.     He  says,  "  But  goods  were  bound  at  common  law 

*  2  Show.  480.  t  Parker,  112. 
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"  from  the  teste  of  the  writ,  whetlier  it  was  a  levari  or  a  fieri  facias,  because  otlierwise 
"  the  debtors,  by  ahenation  of  the  chattels,  might  disappoint  the  execution,  and  the 
"  Lords  having  by  their  process  a  right  to  distrain  goods,  there  arose  a  lien  on  those 
"  goods  from  the  time  the  levari  was  taken  out.  And  the  King's  prerogative  could 
"  not  be  less  than  the  right  of  tin;  subject,  and  therefore  bound  the  goods  from  tlie 
"  teste  of  the  writ.  But  this  was  found  inconvenient;  and,  tlierofore,  by  29  Car.  2. 
"  c.  3.,  no  execution  shall  bind  the  property  of  goods  but  from  the  time  of  the  de- 
"  livery  of  the  writ  to  the  sheriffs.  But  this  act  seems  not  to  extend  to  the  King, 
"  for  an  extent  of  a  later  teste  supersedes  an  execution  of  the  goods  by  a  former  writ, 
"  because,  by  tlie  King's  prerogative  at  common  law,  if  there  had  been  an  execution  at 
"  the  subject's  suit,  and  afterwards  an  extent,  the  execution  was  superseded  till  the 
"  extent  was  executed,  because  the  public  ought  to  be  preferred  to  the  private  property. 
"  And  the  rather  because  the  King  is  supposed,  by  public  business,  not  to  l)e  able  to 
"  take  care  of  every  private  aflfair  relating  to  his  revenue  ;  and,  therefore,  no  [405] 
"  time  occurs  to  the  King ;  and  if  he  was  to  be  prevented  from  his  execution  by 
"  another  person  coming  in  before  him,  laches  must  be  imjmted  to  him,  whicli  the  law 
"  does  not  allow  :  and  since  the  King's  debt  is  preferred  in  the  execution,  therefore  an 
"  executor  is  obliged  by  the  law  to  pay  the  King's  debt  on  record,  before  a  debt  on 
"  record  to  a  subject."  Where  the  Chief  Baron  is,  as  above,  speaking  of  the  King's 
prerogative  as  to  priority  of  execution,  it  does  not  appear  to  what  particular  circum- 
stances of  the  subject's  execution  he  alludes.  He  afterwards  goes  on  to  pomt  out 
instances  where  the  King's  extent  shall  be  preferred,  where  the  subject's  execution  is 
running  at  the  same  time  ;  but  they  appear  to  apply  to  cases  of  the  subject's  execution 
on  a  statute  staple,  as  to  which  no  doubt  can  be  entertained  but  that  it  is  not  complete 
till  the  liberate. 

The  expression  of  Ijord  Mansfield,  that  no  inception  of  an  execution  shall  bar  the 
Crown,  is  also  relied  upon  for  the  Crown  ;  but  the  question  is,  what  is  an  inception  of 
an  execution  ;  and  whether  this  execution  has  not  gone  beyond  an  inception,  and 
whether  the  execution  is  not  executed. 

These  appear  to  be  the  jirincipal  authorities  for  the  Crown,  as  to  the  general  extent 
of  the  prerogative,  independent  of  the  statute  of  H.  8.  There  can  be  no  doubt  but  the 
property  is  partially  divested  out  of  the  debtor,  and  up  to  the  extent  of  enabling  the 
sheriff  to  carry  the  writ  into  effect,  he  lias  a  special  property  in  the  goods,  and  so  far 
the  property  is  changed ;  and  the  sheriff  may  maintain  either  trespass  or  trover  against 
persons  who  take  the  goods  from  him  without  lawful  [406]  exinise,  as  appears  by  the 
cases  of  Tyrell  v.  Back,  Cro.  Eliz.  639.,  ^Vilbraham  v.  Snow,  2  Saunders,  47.  1  Levinz, 
282.,  and  in  several  other  books,  and  is  taken  for  granted  in  Clerk  v.  Withers  [6  Mod. 
290 ;  2  Ld.  Raym.  1072  ;  1  Salk.  322],  to  which  I  shall  presently  refer,  and  in  The 
King  V.  Cotton,  already  cited.  The  property  is  not  vested  in  the  creditor,  though  the 
contrary  is  said  in  some  cases,  because  the  sheriff  is  not  to  deliver  the  goods  to  the 
plaintiff :  lie  is  to  make  of  the  goods  the  sum  recovered  by  the  judgment ;  and  wliicli 
sum  is  to  be  paid  to  the  plaintiff,  and  who,  by  the  mere  seizure,  has  nothing  to  do 
with  the  goods  :  and  in  that  respect  a  feri  facias  differs  from  an  elegit,  where  the 
sheriff  is  to  deliver  goods  as  well  as  lands  to  the  plaintiff,  at  a  reasonable  price.  But 
I  think  that  the  property  is  not  wholly  divested  out  of  the  defendant  by  the  act  of 
seizure,  because,  if  a  second  execution  come  in  before  sale  under  the  first,  the  sheriff 
may  seize  under  that,  whicli  he  could  not  do  if  the  property  was  wholly  out  of  the 
debtor;  and  so,  if  upon  a  writ  oi  feri  facias,  the  sheriff  has  sold  as  much  as  will  satisfy 
the  first  writ,  and  he  continues  to  go  on  to  sell  other  goods,  the  debtor  may  have  an 
action  of  trover  against  the  sheriff  for  such  sale,  as  appears  by  the  case  of  Stead  v. 
Gascoyne,  6  Taunton,  527.  And  so  also  the  debtor  may,  I  apprehend,  maintain  trover 
against  the  sheriff,  in  case  of  his  .selling  when  the  debtor  has  tendered  him  the  amount 
of  the  money  to  be  levied  under  the  writ.  The  King  v.  Bird,  2  Shower,  87.  The 
Crown  contends  that,  as  it  is  only  a  special  property  whicli  is  divested  out  of  the  debtor, 
and  the  general  property  remains  in  him,  the  execution  of  the  Crown  is  to  attach  upon 
the  whole  property  as  much  as  if  there  had  been  no  special  [iroperty  [407]  divested. 
But  I  do  not  assent  to  that,  and  I  think  that  the  execution  of  the  Crown  cannot  have 
any  greater  effect  upon  the  property  which  remains  in  the  debtor,  than  the  execution 
of  a  private  individual  upon  it. 

It  will  be  proper  to  see  what  is  the  effect  of  the  seizure ;  whether  it  constitutes 
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a  change  of  proiKTly  or  not,  in  case  of  other  conflicting  ereilitors,  whctlier  under 
executions  or  commissions  of  bankrupt  or  otherwise.  I  think  that,  generally  speaking, 
as  between  subject  and  subject,  the  execution  is  executed  by  the  mere  act  of  seizure, 
.ind  as  the  execution  was  begun  to  be  executed,  the  sale  cannot  be  stopped  liy  any 
subsequent  proceedings. 

It  is  so  in  case  of  a  writ  of  error,  which  operates  as  a  sjipeivfdeas  from  the  time  of 
the  allowance  of  the  writ  of  error.  If  it  be  allowed  before  the  goods  are  seized,  it 
operates  as  a  miperxedeas.  Tliis  point  \vas  completely  settled  in  the  case  of  Meriton  /•. 
Stevens,  Willes,  271.  And  Chief  Justice  Willes  enumerates  several  cases  on  the 
subject,  which  I  .shall  here  state  from  his  jmlgment. 

In  Cro.  Eliz.  .597.,  the  case  of  Charter  v.  Puter,  H.  40  Eliz.  1!.  11.,  in  the  King's 
Bench,  was  thus : — A  fieri  facias  was  awarded,  by  virtue  whereof  the  sheriff  took 
the  defendant's  goods,  and  before  sale,  the  record  was  removed  into  the  Exchequer 
Chamber  by  writ  of  error,  and  a  supersedeas  awarded.  The  sheriff  returned  a  seizure 
of  the  goods,  and  that  they  remained  in  his  hands  pro  defectu  emptortmi.  A  restitution 
was  prayed,  but  denied,  and  it  was  holdon,  per  fotam  Curiam,  that,  as  the  sheriff  had 
begun  the  execution  regularly,  he  must  comjilpte  it  as  far  as  he  had  gone,  and  a 
venditioni  exponas  was  awarded  to  perfect  it.  It  is  there  said  it  was  [408]  so  held  in 
the  case  of  Sir  Miles  Corbet  r.  Rookwood,  T.  39  Eliz.  B.  R.,  though  the  record  was 
removed  by  a  writ  of  error;  and  in  Dy.  98.  a.  99.  b.  p.  1.  M.,  there  is  a  case  exactly 
to  the  same  purpose.  In  Moor,  542.,  H.  40  Eliz.  E.  R.,  it  is  held  that  if  the  sheriff 
take  goods  Ln  execution  on  a,  fi.  fa.,  and  has  them  in  his  hands  not  sold,  and  then  a 
supersedeas  comes  to  the  sheriff,  yet  he  shall  not  deliver  the  goods,  but  shall  proceed 
to  the  sale  of  them,  because  the  beginning  of  the  execution  was  before  the  supersedeas 
delivered,  and,  the  execution  being  entire,  shall  not  be  divided.  In  Yelv.  6.,  Tocock 
i\  Ilonj'man,  Tr.  44  Eliz.  B.  R.,  upon  a  writ  of  error  and  supersedeas  to  the  sheriff  after 
af.fa.,  it  was  held  that  he  shall  ])roceed  to  the  sale  of  the  goods  which  he  has  before 
the  supersedeas,  but  shall  levy  no  more  :  per  totam  Curiaui.  In  1  Ventris,  255.,  in  the 
case  of  Baker  v.  Bulstrode,  it  was  held,  that  if  before  the  writ  of  error  the  sheriff 
returns  fieri  feci  et  non  inveni  emptores,  the  execution  is  not  to  be  undone ;  and  in  1 
Salk.  322,  323.,  in  the  case  of  Clerk  v.  Withers,  it  is  said  that  the  execution  is  one 
entire  thing,  and  is  not  to  be  superseded  after  it  is  begun.  The  only  case  to  the 
contrary  is  2  Roll.  Abr.  491.,  where  it  was  said,  that  if  the  supiersedeas  comes  before  the 
sale,  the  goods  shall  not  be  sold,  because  (as  it  is  said  there)  the  property  is  not  altered 
by  the  seizure  ;  which  reason  not  being  a  true  one.  Chief  Justice  Willes  says,  "  I  give  wo 
"  credit  to  this  ease."  Chief  Justice  Willes  refers  to  the  form  of  a  writ  of  supersedeas, 
which  is  in  the  Offieina  Brevium,  378.,  which  is.  That  if  the  Judgment  be  not  executed 
before  the  receipt  of  the  supersedeas,  the  sheriff"  is  to  stay  from  executing  any  process 
of  execution  rrntil  the  writ  of  error  is  determined. 

[409]  From  the  determinations  above  cited,  it  appears  that  the  execution  is  con- 
.■^idered  as  executed,  by  the  seizure  under  the.  fieri  facias;  and  though  the  writ  of 
supersedeas  forljids  the  sheriffs  from  executing  any  process  of  execution,  he  may  never- 
theless proceed  to  sell  the  goods  already  seized. 

I  shall  now  state  other  cases,  in  which  it  appears  to  be  considered  that  the 
execution  is  complete  by  the  seizure  under  the  fieri  facias.  Lechmere  c.  Thorowgood 
and  Another,  Sheriffs  of  London,  3  Mod.  236.,  was  an  action  of  trespass  by  the  assignees 
of  a  bankrupt,  for  taking  their  goods.  Un  a  special  verdict  it  was  stated,  that  one 
Toplady  on  the  28th  of  April  became  bankrupt,  against  whom  a  judgment  was  formerly 
obtained.  The  judgment  creditor  sued  out  a  fi.  fa.,  and  the  sheriff,  on  the  29th  of 
April,  seized  the  goods  of  Toplady ;  that  after  the  seizure,  and  before  any  vejiditioni 
exponas,  that  is,  on  the  4th  of  May,  an  extent  issued  against  two  persons  who  were 
indebted  to  the  King,  and  by  inquisition  Toplady  was  found  indebted  to  them ; 
whereupon  a  parcel  of  the  goods  were  seized  by  the  sheriff's  upon  the  extent,  and  sold  ; 
hut,  before  the  sale,  or  any  execution  of  the  Exchequer  process,  a  commission  of  bank- 
rupt issued  against  Toplady,  and  the  commissioners,  on  the  2d  of  .fune,  assigned  the 
goods  to  the  plaintiff.  The  question  was,  whether  the  extent  did  not  come  too  late? 
and  it  was  held  it  did  ;  or  whether  the  fi.  fa.  was  well  executed,  .so  that  the  assignees 
of  the  bankrupt's  estiite  could  not  have  a  title  to  those  goods  which  were  taken  before 
in  execution,  and  so  iii  custodia  legis  1  and  it  was  held  they  had  no  title.  The  same  case 
is  reported  in  1  Show.  12.,  and  it  is  said  in  a  note  in  Shower,  that  it  was  decided  [410] 
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entirely  witli  reference  to  the  liability  of  the  oHii-er.     The  same  ciise  is  reporte<I  in 
Couiberbach,  123.;  an<l  Lonl  Holt  there  says,  that  the  property  of  the  goods  is  vested 
by  the  delivery  of  the  _fieri  facias,  and  the  extent  afterwards  for  tlie  king  comes  too 
late ;  and  that  on  the  statute  of  frauds  and  perjuries.    The  reason  given  is  not  a  correct 
one.     It  is  most  likely  a  mistake  of  the  reporter  ;  and,  taking  into  consideration  the 
whole  of  the  various  reports  of  this  case  of  Lechmere  r.  Thorowgood,  I  do  not  consider 
it  as  having  decided  this  precise  point,  but  only  as  sliewing  a  general  opinion  of  the 
judges  of  that  day,  that  the  extent  of  the  Crown  should  not  be  preferred  to  that  of  the 
subject  in  a  case  like  the  present.     Clerk  r.  Witliers,  though  it  does  not  relate  to  an 
extent,  yet  it  shows  in  what  light  the  seizure  under  a   fieri  facias  is  considered,  and 
that  the  execution  is  thereby  in  ett'ect  considered  to  be  executed.     It  is  reported  in 
6    Mod.    290.    2   Lord   Eayuiond,    1072.    1    Salk.    322.     It   was   a   writ  of  error  on  a 
judgment  in  the  Common  Pleas  upon  a  scire  facias,  by  Clerk,  against  the  defendant, 
sheritt'  of   iSIiddlesex.     The  case  appeared  to  be,  that  one  Dives,  as  administrator  of 
J.  S.,  had  recovered  a  judgment  for  £304  against  Clerk,  and  sued  out  a  Jieri  facias, 
ilirected  to  the  defendant,  sheritt'  of   Middlesex  ;  and   upon  that  writ  the  defendant 
retiu-ned,  that  he  had  seized  goods  to  the  value  of  the  debt,  and  that  they  remained  in 
his  hands  for  want  of  buyers.     Afterwards,  and  before  the  goods  were  sold.  Dives  died, 
and  Clerk  sued  out  this  scire  facias  to  the  defendant,  to  shew  cause  why  the  goods 
.should  not  be  restored  to  him,   as  .supposing,   that  now  that  Dives  is  dead,  there  is 
nobody  can  have  the  fruits  of  the  [411]   execution  ;  and  upon  demurrer  to  this  writ, 
judgment  was  given  for  the  defendant  in  the  Common  Pleas.     The  point  determined 
is,  that  the  death  of  a  party  who  had  sued  out  a  jieri  facias  after  the  seiz.ure  of  goods, 
but  before  the  sale  of  them,  will  not  abate  the  execution,  or  entitle  the  party  against 
whom  the  execution  was  sued  out  to  a  restitution.     In  Lord  Raymond's  Report,  Lord 
Holt  says,  "  After  seizure  of  the  goods,  there  is  nothing  to  be  done  by  the  sheriff 
"  but  to  bring  the  money  into  court."     Gould  J.  says,  "The  substantial  part  of  the 
"  execution  is  executed  in  the  lifetime  of  the  executor,  and  there  is  nothing  wanted  to 
"  complete  it  but  tlie  formal  part.     For  as  soon  as  the  sheriff'  seizes  the  goods  by  virtue 
"  of  the  writ  of  fieri  facias,  he  gains  a  special  pr(.)perty  in  them,  and  may  maintain 
"  trespass  against  the  defendant  if  he  take  them  away  ;  so  in  Cro.  Eliz.  63.5."     So  he 
may  maintain  trover  against  a  stranger  who  takes  them  away.     In  Wilbraham  v.  Snow, 
2  Saunders,  47.     1   Lev.  282.     ]^well  J.  says,  "  An  execution  is  an  entire  thing,  and 
"  the  sheriff  that  takes  the  goods  in  execution  shall  go  on  and  sell,  though  he  is  out  of 
"  his  office,  and  not  the  now  sheriff."     And  in  the  report  in  6  Mod.,  Powys  J.  says, 
that  the  selling  is  but  a  formal  part  of  the  execution.     And  in  the  judgment  of  the 
Court,  in  Salkeld,  it  is  said,  "An  execution  is  an  entire  thing,  and  cannot  be  super- 
"  seded  after  it  has  begun." 

I  shall  now  state  in  what  cases  the  execution  has  been  considered  as  executed, 
arising  upon  questions  of  the  construction,  and  operation  of  the  bankrupt  laws.  By  21 
Jac.  1.  c.  19.  s.  9.  it  is  enacted,  that  all  and  every  creditor  and  creditors  [412]  having 
security  for  their  several  debts  by  judgment,  statute,  recognizance,  specialty,  or  other 
security,  or  having  no  security,  or  having  made  attachments  of  the  goods  and  chattels 
of  the.  banki'upt  whereof  there  is  no  execution  or  extent  served  and  executed  upon  any 
of  the  lands,  tenements,  hereditaments,  goods,  chattels,  and  other  estate  of  the  bank- 
rupt before  such  time  as  he  shall  become  bankrujit,  sliall  not  be  relieved  upon  any 
such  judgment,  statute,  etc.  for  any  more  than  a  rateable  part  of  their  just  and  due 
debts  with  the  nther  creditors  of  tlie  bankrupt  with(mt  respect  to  any  such  jienalty  or 
greater  sum  contained  in  any  such  judgment,  statute,  etc.  or  other  security.  LTpon  this 
statute  it  has  been  determined,  that  when  a  creditor  has  obtained  a  judgment,  and  sued 
out  a  fieri  facias,  and  a  seizure  has  been  made  under  it ;  if  before  sale  an  act  of  bank- 
ruptcy intervenes,  the  judgment  creditor  shall  not  be  obliged  to  come  in  under  the 
commission,  but  the  sheriff  may  proceed  to  sell  the  goods.  The  words  of  the  act 
being,  "  whereof  there  is  no  execution  or  extent  .served  or  executed,"  it  might  be  con- 
tended that  the  execution  under  wdiich  the  .sheriff'  has  .seized,  but  not  sold,  is  not  an 
execution  executed,  because  there  has  been  no  .sale,  but  the  determinations  upon  the 
statute  of  James  shew,  that  as  soon  as  goods  have  been  seized  under  the  fieri  facias;, 
that  is  considered  in  law  as  being  an  execution  executed  ;  and  the  .sale  is  but  a  formal 
part  of  ihe  execution  of  the  ]irocess,  and  has,  therefore,  no  further  effect  on  the  goods 
in  respect  of  the  alteration  of  the  property  i]i  them.     It  cannot  be  necessary  to  quote 
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au}-  autlioritv  for  this  position,  because  the  constant  practice  at  7ii>:i  priuf,  [413]  in 
disputes  between  the  assignees  of  a  bankrupt  and  a  judgment  creditor,  is,  to  enquire 
whether  the  act  of  bankruptcy  or  tlie  seizure  of  goods  under  a  jieri  facias  was  first,  and 
to  consider  the  execution  as  executed  by  the  seizure  under  tlie  fieri  facias.  I  think, 
therefore,  it  appears  quite  clear,  tliat  in  all  cases  between  subject  and  subject,  the 
execution  is  considered  as  executed  liy  the  mere  seizure  of  the  goods  under  a  fieri  facias. 

Then  the  material  question  is,  whether,  under  the  process  of  the  Crown,  the  same 
rule  is  to  hold  as  between  subject  and  subject.  There  is  no  doubt  but  the  interest  of 
the  Crown  is  to  be  preferred,  all  tilings  being  alike  in  the  two  cases.  The  Crown  has  a 
preference  by  having  the  goods  bound  from  the  teste  of  the  extent,  which  is  an 
advantage  which  the  subject  has  not ;  and  if  the  extent  be  tested  before  the  seizure 
under  the  Jieri  facian,  the  extent  will  prevail.  But  there  seems  no  reason,  upon  prin- 
ciple, why,  if  a  rule  be  perfectly  well  established  as  between  subject  and  subject,  that 
the  execution  is  executed  by  the  seizure  under  fieri  facias,  the  same  prmciple  shoidd 
not  be  applied  in  all  cases,  even  where  the  Crown  is  concerned.  There  is,  no  doubt, 
a  sort  of  property  remaining  in  the  debtor,  upon  which  a  second  execution  may  attach, 
and  ou  which,  therefore,  the  extent  may  attach  also.  It  certainly  may  attach  upon  it, 
but  it  does  not  tlierefore  follow  that  it  is  not  only  to  attach,  but  also  to  do  away  with 
the  execution  in  the  sheriffs  hands.  And  it  should  seem,  that  the  extent  ought  only  to 
affect  that  portion  of  the  property  which  remains  in  the  debtor,  any  more  than  the 
second  execution  of  a  private  creditor  does.  In  the  case  of  a  pledge  of  goods  bj^  the 
[414]  owner,  the  Crown's  extent  can  only  take  the  go(.)ds  subject  to  the  pledge,  as  is 
admitted  by  Chief  IJaron  Parker,  in  The  King  v.  Cotton  [Parker],  p.  118.;  and  so  also 
in  The  King  v.  Lee,  6  Price,  379.  It  was  held,  that  if  a  factor  has  a  lien  ujion  goods 
in  respect  of  acceptances,  the  Crown  could  only  take  the  goods  subject  to  the  claim  of 
the  factor :  and  so  also  in  the  case  of  Casberd  and  Another  r.  Ward  and  Others, 
6  Price,  410,  a  deposit  of  title  deeds  by  a  simple  contract  debtor  of  the  Crown  is  an 
equitable  mortgage,  and  binds  the  Crown.  So  also  a  wharfinger  has  a  lien  against  the 
Crown  for  his  general  balance ;  and  if  by  the  charge  upon  the  property  by  the  contract 
of  the  party,  the  Crown  only  takes  it  subject  to  the  charge,  the  same  reason  ought  to 
apply  where  a  creditor  has  obtained  a  claim  upon  the  property  by  the  process  of  the  law. 

I  shall  now  consider  what  effect  the  .33  H.  8.  c.  39.  has  upon  the  case.  Ey  the 
50th  section  of  the  act,  bonds  to  the  King  are  put  u]ion  the  same  footing  as  .statutes 
staple,  and  in  the  .52d  and  following  sections,  up  to  and  including  the  .57th,  provisions 
are  made  for  tlie  course  of  proceeding  for  the  King's  debts.  A  further  provision  is 
made  in  the  73d  .section,  and  then  comes  the  74th,  upon  which  the  question  arises : — 
"  That  if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded  for  the 
"  King,  for  the  recovery  of  any  of  the  King's  debts,  that  then  the  same  suit  and 
"  process  shall  be  preferred  before  the  suit  of  any  person  or  persons  :  and  that  oiu'  said 
"  sovereign  lord,  his  heu's  and  successors,  shall  have  first  execution  against  any 
"  defendant  or  defendants  of  and  for  his  said  debt,  before  any  other  person  [415]  or 
"  persons,  so  always  that  the  King's  said  suit  be  taken  or  commenced,  or  process 
"  awarded  for  the  said  debt,  at  the  suit  of  our  said  sovereign  lord  the  King,  his  heii's  or 
"  successors,  before  judgment  given  for  the  said  other  person  or  persons."  And  in  my 
oj)inion,  as  there  was  no  award  of  [irocess  for  the  King's  debts  in  this  case  till  after  judg- 
ment was  obtained  for  the  private  creditors,  and  till  after  the  goods  were  seized  under 
thti  fieri  facias,  the  execution  at  the  suit  of  those  creditors  must  prevail  over  the  extent. 

In  construing  acts  of  Parliament,  it  is  a  safe  rule  to  follow  the  veiy  words  of  the 
act,  nnless  so  strict  an  interpretation  be  not  reconcileable  with  other  clauses,  or  be- 
contrary  to  the  general  intent  of  the  act,  or  be  inconsistent  with  some  established 
[irinciple  of  law,  which  it  may  be  supposed  it  was  not  intended  to  interfere  with.  But 
several  objections  are  made  to  this  right  of  the  creditors  falling  within  this  act  of 
parliament.  It  is  said,  first,  that  this  proceeding  by  extent  is  not  a  taking  or  com- 
mencing a  suit,  or  awarding  process.  It  is  certainly  not  taking  or  commencing  a  .suit, 
but,  I  think,  it  is  awarding  process. 

An  extent  is  a  writ,  and  so  constantly  called.  It  commands  the  sheritl'  to  take  the 
body  of  the  debtor,  and  so  far  that  part  of  the  execution  is  complete.  It  is  true,  that 
as  to  goods  it  is  not  complete  till  a  venditioiii  exponas  issues,  as  it  is  part  of  the  com- 
mand of  the  writ  that  the  goods  are  not  to  be  sold  till  a  writ  of  vemlitioiii  e.qionccs  issues. 
And  so  in  the  case  of  a  subject,  the  execution  on  a  statute  staple  is  not  complete  till  a 
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li1)L'rate  issues ;  but  then,  when  the  writ  of  liberate  is  sued  out,  it  has  relation  to  the 
writ  of  extent,  and  they  become  [416]  l>ut  one  extent ;  as  is  said  by  the  Court  in 
Audley  v.  Halsey,  Cro.  Car.  148.  But  I  cannot  doubt  that  a  writ  of  extent  is  process, 
not  only  as  to  immediate  extents  in  chief,  but  also  as  to  extents  in  aid.  As  soon  as  a 
debt  from  a  third  person  to  the  King's  debtor  is  found  by  inquisition,  and  recorded,  it 
falls  within  the  55th  and  56th  sections  of  33  H.  8.,  and  an  extendi  facias,  as  there 
mentioned,  may  be  awarded. 

The  common  course  of  proceeding  upon  a  record  debt  to  the  Crown,  whether  it  be 
originally  of  record,  or  whether  it  be  not  originally  of  record,  but  recorded  by  inquLsition 
under  a  commission,  is  by  scire  facias,  where  the  debt  is  not  in  danger  of  being  lost ; 
and  in  that  case  the  extewli  facias  is  the  ultimate  process  of  execution,  lint  if  the 
debt  be  in  danger  of  being  lost,  then  an  extent  may  issue  in  the  first  in.stance.  But 
no  extent  in  the  first  instance,  either  against  the  immediate  debtor  to  the  Crown,  or 
against  persons  indebted  to  the  Crown  debtor,  ever  issues,  unless  there  be  an  affidavit 
that  the  debt  is  in  danger. 

In  The  King  v.  Pearson,  6  Price,  Chief  Baron  Thom.son  says  in  p.  292.,  "  In  the  ca.se 
■'  of  an  extent,  an  affidavit  of  the  insolvency  of  the  debtor  is  made;  but  if  that  cannot 
"  be  done,  the  scire  facias  is  the  only  course  :  the  Crown  has  not  an  election  except  in 
"  cases  of  insolvency."  And  the  rule  in  the  Exchequer  of  15  Charles  requires,  that 
he  who  desires  any  debt  to  be  jiroved  by  inquisition  in  his  aid,  shall  make  oath,  among 
other  things,  that  the  debtor  is  much  decayed  in  his  trade ;  so,  that  unless  a  speedy 
course  be  taken  against  him,  the  debt  is  in  great  danger  to  be  lost.  But  it  can  make 
no  difference  as  to  the  nature  of  the  extent,  [417]  whether  it  issue  upon  a  judgment 
obtained  upon  a  scire  facias,  or  whether  it  issue  in  the  first  instance. 

The  proceeding  by  extent  in  the  first  instance,  seems  to  be  what  is  alluded  to  in 
the  55th  section  of  the  statute  of  H.  8.,  of  proceeding  by  the  various  modes  there 
mentioned,  and,  amongst  others,  by  extendi  facias,  if  need  shall  require.  And  in  this 
very  record  the  extent  is  said  to  be  accordmg  to  the  form  of  the  statute  made  for  the 
recovery  of  the  debts  of  our  lord  the  King,  as  is  the  common  form.  But  I  do  not 
think  it  material,  whether  the  extent  in  aid  be  in  .strictness  an  execution  or  not ;  for 
at  all  events,  it  is  a  process  for  the  recoverj^  of  the  King's  rlebt,  which  is  all  that  the 
statute  mentions ;  for  it  is  something  sued  out,  by  the  following  up  of  which,  in  the 
usual  course  of  the  Court,  the  King's  debt  will  eventually  be  paid. 

But  as  a  second  objection,  it  is  said  the  74th  section  applies  only  to  land,  and  not  to 
goods.  I  see  nothing  in  the  clause  to  restrict  it.  The  56th  section  speaks  of  execution 
upon  the  body,  lands,  and  goods  of  the  party ;  and  there  seems  no  reason  to  suppose 
that  the  74th  section  should  be  less  extensive  in  its  operation. 

^V  third  objection  is,  that  the  statute  enlarges,  mstead  of  abridging,  the  prerogative 
of  the  Crown.  Assuming,  then,  that  the  74th  section  applies  to  the  case  of  extents  in 
aid,  anil  also  to  goods,  it  is  to  be  considereil  whether  it  increases  or  abridges  the  pre- 
rogative of  the  Crown,  and  in  what  degree.  Upon  this  statute,  it  was  held  in  Sir 
Thomas  Cecil's  Case,  7  Coke's  Rep.  19.  b.,  "  That  the  act  has  given,  a  benefit  and 
"  advantage  to  the  King:  fir.st.  In  making  every  bond  made  to  the  King  in  [418]  the 
"  nature  of  a  statute  staple ;  secondly,  In  giving  remedy  to  the  King  himself  for 
"  obligations  made  to  others  to  his  use  ;  thirdly.  To  recover  costs  and  damages  ;  fourthly, 
"  In  .suing  of  executions  for  all  his  debts;  fifthly,  In  charging  the  issue  in  tail,  and  the 
"  heir  who  hath  the  land  of  the  gift  of  his  ancestor ;  and  therefore  it  was  the  intent  of 
"  the  act  to  gratify  the  subject,  that  where  a  new  provision  was  made  for  the  levying 
"  of  the  King's  del)t  in  a  more  speedy  and  beneficial  manner  than  the  King  had  before, 
"  the  subject  also  should  have  some  new  benefit  which  he  had  not  before."  Aiul  it 
may  be  said  here,  that  one  of  the  new  benefits  was  to  give  the  subject  a  preference  in 
cases  where  his  judgment  was  obtained  before  the  extent  of  the  King  issued.  In  The 
King  V.  .:iudrews,  Hard.  Rep.  p.  27.,  Mr.  Baron  Parker  says,  "  The  King  has  many 
"  prerogatives  pro  bono  publico ;  but,  in  the  case  in  question,  the  statute  33  H.  8. 
"  abridges  the  prerogative,  and  controls  the  common  law."  "  Affirmative  statutes  do 
"  not  alter  the  common  law,  but  negative  statutes  do  ;  and  here  is  a  negative  implied." 
And  Mr.  Baron  Nieholls  says,  "  Before  the  statute  33  H.  8.,  the  King  was  not  bound ; 
"  but  the  statute  has  made  an  alteration,  though  it  sounds  in  the  affirmative,  for  it 
"  enacts  a  new  thing,  and,  ita  quod,  makes  a  condition  precedent  and  a  limitation." 
Here  are,  therefore,  opinions  expressed  in  difierent  cases,  as  to  the  general  efl'ect  of  the 
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statute  ia  abridging  the  King's  prerogative.  And  in  The  King  v.  Dickenson,  Parker's 
Eep.  262.,  is  a  contirmation  of  this  doctrine,  as  to  the  etiect  of  the  statute  of  H.  8. 
A.  was  indebted  by  judgment  to  B.,  and  by  bonds  to  C.  and  [419]  D.,  and  by  simple 
contract  to  E.,  and  dieil.  E.,  being  a  debtor  to  the  King,  caused  the  debt  due  to  him 
to  be  seized  into  the  King's  hands,  and  upon  this  a  scire  facias:  issued  against  Dickenson, 
executor  of  A. ;  and,  before  the  return  of  it,  C.  and  D.,  the  bond  creditors,  obtained 
judgment,  and  then  Dickenson  pleaded  to  the  scu-e  facias  the  judgment  and  the 
subsequent  judgments.  The  Attorney-General  demurred.  The  Court  held,  that  the 
King's  debt  should  be  preferred  before  the  subsequent  judgments ;  before  any  bond ; 
but  a  precedent  judgment  should  be  preferred  before  it,  upon  the  wonls  of  the  statute 
of  H.  8.  And  Chief  Baron  Comyns,  in  his  Digest,  tit.  Debt,  G.  9.,  says,  "  By  the 
"  statute  33  H.  8.  c.  39.,  Suit  or  process  for  the  King's  debt  shall  be  preferred  before 
"  other  persons,  so  always  as  that  the  King's  suit  be  commenced,  or  process  awarded, 
"  before  judgment  for  the  said  other  person."  And  in  the  next  placitum  he  says,  "  And, 
"  therefore,  if  execution  be  upon  a  judgment  against  the  King's  debtor,  and  before  a 
"  venditioni  exponas  an  extent  comes  at  the  King's  suit,  the  goods  cannot  be  tiiken 
"  upon  the  extent."  And  he  refers  to  3  Mod.  236.  and  Hard.  27.  The  former  of 
these  cases  is  Lechmere  v.  Thoroughgood,  and  the  latter  is  The  King  v.  Andrews,  upon 
which  I  have  already  remarked  ;  and  I  only  quote  this  passage  from  Comyns'  Digest  to 
shew,  in  a  general  way,  in  what  light  he  considered  the  statute  of  33  H.  8. 

The  meaning  of  the  74th  section  seems  to  me  to  be,  that  if  the  Crown  proceeds  to 
execution,  it  shall  have  the  first  execution ;  but,  in  order  to  be  entitled  to  that  privilege, 
the  suit  must  be  com-[420]-menced  or  process  be  awarded  at  the  suit  of  the  King,  before 
judgment  obtained  by  the  creditor ;  and  that,  unless  it  does  so,  the  Crown  shall  have  no 
such  priority.  By  the  first  execution,  I  understand  the  prerogative  privilege  of  execution, 
whatever  that  privilege  may  be,  and  of  which  the  Crown  may  avail  itself,  if  there  be 
process  from  the  Crown  before  judgment  by  the  creditor.  But  if  the  process  be  not 
awarded  before  such  judgment  be  obtained,  then  the  Crown  is  to  lose  the  priority  of 
first  execution,  and  the  Crown  then  stands  in  no  other  light  than  a  common  creditor. 
The  cases  of  Butler  v.  Butler  and  The  Attorney-General  v.  Alderney,  1  East,  338.,  may 
be  mentioned,  as  in  favour  of  the  Crown  on  the  construction  of  the  statute  of  H.  8. 
But  there,  the  only  question  was,  whether  a  penalty  constituted  a  debt,  which  the 
Court  held  it  did.  But  in  both  these  cases,  the  proceedings  on  the  part  of  the  Crown 
were  commenced  before  the  judgments  were  given  for  the  subjects,  and  thereftire  they 
could  not  avail  themselves  of  the  provisions  of  the  statute. 

Upon  the  best  consideration  I  have  been  able  to  give  to  this  case,  I  think  that  this 
writ  of  extent  should  not  be  executed  by  the  sheriff,  by  extending  and  seizing  the 
goods  into  the  King's  hands,  and  selling  them  to  satisfy  the  King's  debt.  And  I  think 
it  makes  no  difference  whether  the  extent  be  in  chief  or  in  aid. 

Bayley  B. — The  question  proposed  for  the  consideration  of  the  Judges  is  in  substance 
this  : — Whether,  if  the  slieriff  has  seized  the  goods  of  a  debtor  under  a  fieri  facias,  and 
those  goods  remain  unsold  in  the  sherif}''s  hands,  they  are  liable  to  an  extent  of  the  Crown 
tested  after  such  seizure,  and  [421]  may  be  seized  and  sold  to  satisfy  the  Crown's  debt, 
without  regard  to  the  writ  oi  fieri  facias  1     And  I  am  of  opinion  that  they  are  sd  liable. 

The  writ  of  extent  directs  the  sherifi'  to  enquire  what  goods  and  chattels  the  Kmg's 
debtor,  against  whom  it  issued,  had  in  his  bailiwick  at  the  time  it  issued,  and  to  take 
and  seize  the  same  into  his  hands,  there  to  remain  until  the  King's  debt  should  be 
satisfied.  The  question  then  is,  whether  by  the  seizure  under  a  fieri  facias,  the  goods 
and  chattels  so  seized,  cease,  as  against  the  Crown,  to  any  and  what  extent,  to  be  the 
goods  and  chattels  of  the  debtor,  or  whether  the  Crown  is  not  entitled  to  treat  them  as 
the  goods  and  chattels  of  the  debtor  to  all  intents  and  purposes,  and  to  the  same 
extent,  as  if  there  had  been  no  seizure  under  the  fieri  facias  1 

The  command  to  the  sheriff,  by  a  writ  of  fieri  facias,  is,  that  of  the  goods  and 
chattels  of  the  defendant  he  cause  to  be  marie  the  sum  for  which  judgment  was  given. 
Till  money  is  made,  the  execution  is  in  progress  only.  The  seizure  of  goods  is  only  in 
online  or],  that  the  money  may  be  made.  The  goods  are  still  the  debtor's  goods.  If 
he  satisfies  the  execution,  it  is  matter  of  right  tliat  they  shall  be  returned  to  him  :  he 
has  no  occasion  for  a  bill  of  sale  from  the  sheriff;  he  is  entitled  to  them  upon  the 
footing  of  his  original  ownership.  If  the  act  of  (Jod  destroys  them,  the  loss  is.  his, 
not  the  sherilt's.     That  the  Crown  is  entitled  td  consider  land  and  goods  as  continuing 
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the  land  and  goods  of  tlie  King's  debtor,  notwithstanding  a  seizure  thereof  into  the 
King's  hands  upon  an  extendi  facias  out  of  Chancery  upon  a  statute  staple,  is  clear  from 
Stringfellow's  case,  which  has  been  cited;  and  [422]  the  foundation  of  that  right  may 
be  collected  from  the  recital  in  the  writ,  that  it  is  the  prerogative  of  the  Crown  to  be 
first  paid  and  served  by  its  debtors ;  and  if  the  prerogative  is  to  prevail  against  a 
seizure  into  the  King's  hand  upon  an  extendi  facia-'',  why  is  it  not  to  prevail  against  a 
seizure  into  the  hands  of  the  sheriH',  who  is  the  King's  minister,  upon  a  fieri  faciax'l 
Can  any  satisfactory  reason  be  given  for  a  distinction  i  The  foumlation  of  the  King's 
right  in  the  one  case  is,  that  the  property  remains  in  the  original  Liwner  till  liberate ; 
and  in  the  other,  I  apprehend  it  remains  as  against  the  Crown  in  the  original  owner, 
till  the  things  are  sohl :  41  Ed.  3.  Exors.  38. 

That  the  Crown  is  entitled  to  consider  property  iis  continuing  to  belong  to  the 
King's  debtor,  notwithstanding  a  commission  of  bankruptcy,  which  has  been  called  a 
statutable  execution,  untQ  a  conveyance  is  made  thereof  under  the  commission,  is 
established  by  Kex  r.  Hanbury,  in  1668,  and  Rex  v.  Capel,  in  1686,  2  Show.  480., 
and  Bras.sey  r.  I)awson,  Str.  987.,  in  1733:  and  that  it  is  equally  entitled,  notwith- 
standing a  seizure  upon  a  distress  for  rent,  is  taken  for  granted  in  Rex  v.  Dale,  Bunb. 
42.  in  1719,  and  was  solemnly  adjudged  in  Rex  v.  Cotton,  in  1751,  I'ark.  112.  But  I 
forbear  stating  these  cases  at  length  to  the  House,  notwithstanding  the  strong  analogy 
they  bear  to  the  case  supjiosed  in  your  Lordships'  question,  because  they  have  been 
already  stated,  and  because  the  authors  directly  upon  the  point  are  so  numerous  and 
strong.  The  first  authority  I  am  aware  of  ujion  the  point  is,  the  dictum  of  Dodderidge 
J.,  in  Sir  Edward  Cook's  Case,  2  Roll.  29-5.  He  lays  down  this  position : — "  If  a  writ 
"  [423]  comes  from  the  King  before  the  execution  of  the  subject  finished,  the  King  shall 
"  be  preferred,  as  may  be  seen  in  Brownsoppe's  Case,  i.e.  Stringfellow's  Case  [Dyer, 
"  67,  i]  ;  and  though  there  be  sufficient  for  you  and  for  the  King,  you  must  vi'ait  till 
"  the  King  is  satisfied  ;  and  if  there  be  not  enough  for  both,  you  must  suffer  not  only 
"  delay  but  loss ;  for  when  the  public  and  private  interests  are  put  in  the  balance  of 
"  justice,  the  public  shall  weigh  down  the  private,  because  the  public  is  better  than 
"  the  private."  In  The  Attorney-General  r.  Capel  (1686),  in  the  Exchequer  (2  Show. 
480.),  Sherwin  says,  "Extents  have  been  held  good  that  have  been  made  upon  goods 
"  actually  levied  by  virtue  of  a  fieri  facia-f,  and  in  the  sheritf's  custody,  the  extent 
"  coming  before  a  bill  of  .sale  made,  so  as  the  property  was  not  altered."  N'ota.  In 
Smallcombe  v.  Buckingham,  5  ]\Iod.  376,  377.  Tr.  9  W.  3.,  1697,  where  the  que.stion 
was,  which  of  two  subjects'  writs  oi  feri  facia-s  should  have  the  priority?  it  had  been 
said,  arguendo,  that  if  the  King's  writ  ctune  after  a  sale  by  the  sheriff  under  a  fieri 
fai-ias,  the  goods  might  be  seized  again  for  the  King.  Shower  sets  the  matter  right : — 
"  If  the  King's  writ  of  e.xtent  comes  out  after  execution,  yet  it  {i.e.  the  execution)  is 
"  superseded,  and  the  King's  writ  shall  take  up  the  goods  ;  but  if  the  sheritf  had  .sold 
'■  the  goods  by  bill  of  .sale,  the  property  is  altered,  and  shall  not  be  divested  by  the 
"  King's  writ."  In  Rex  v.  Peck,  Bunb.  8.,  4th  of  July,  1716,  the  sheriff  seized  \\\Hm 
a  fieri  facias  from  C.  B.  in  April,  but  before  he  sold,  an  extent  was  delivered  to  the 
sheritf,  tested  the  2d  of  May.  A  motion  was  made  by  him  to  amend  his  return  to  the 
ex-[424]-tent.  Bunbury  makes  this  note: — "  X.  B.  It  was  taken  for  granted,  that 
"  though  the  goods  were  levied  hy  feri  facias  three  days  before  the  teste  of  the  extent, 
"  yet  that  was  no  bar  to  the  Crown ; "  but  quare,  had  they  been  sold,  for  then  execu- 
"  tion  had  been  executed."  At  no  great  distance  of  time,  viz.  9th  of  June,  1722, 
Gilbert  was  made  a  Baron,  and  on  the  Lst  of  June,  1725,  Chief  Baron;  and  his 
Treatise  upon  the  Court  of  Exchequer  will  shew  what  was  his  opinion  upon  this  point. 
He  had  just  been  stating  that  the  King's  prerogative  could  not  be  less  than  the  right 
of  the  subject,  and  tliat  the  levari  or  feri  facias  of  the  subject  bound  his  debtor's  goods 
from  the  teste  of  the  writ.  This,  he  says,  was  found  inconvenient,  and  occasioned  the 
jirovision  in  29  Car.  2.,  that  no  execution  should  bind  the  jiroperty  in  goods  but  from 
the  delivery  of  the  writ  to  the  .sherilf.  "  But  this  act,"  he  continues,  "  seems  not  to 
"  extend  to  the  Kin^',  for  an  extent  of  a  later  teste  supersedes  an  execution  of  the  goods 
"  by  a  former  writ :  because,  by  the  King's  prerogative  at  common  law,  if  there  had 
"  been  an  execution  at  the  subject's  suit,  and  afterwards  an  extent,  the  execution  was 
"  superseded  till  the  extent  was  executed,  because  the  public  ought  to  be  preferred  to 
"  the  private  pro})erty ;  and  the  rather,  because  the  King  is  supposed,  by  public 
"  business,  not  to  be  able  to  take  care  of  every  private  all'air  relating  to  his  revenue, 
ILL.  v.  649  21* 
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"  and  therefore  no  time  occurs  to  (i.e.  hinders  or  obstructs)  the  Kiug ;  and  if  he  was 
"  to  be  prevented  from  his  execution  by  another  person  coming  in  before  him,  laches 
"  must  l3e  imputed  to  him,  which  the  law  does  not  allow."  Here,  therefore,  you  have 
the  deliberate  opinion  [425]  of  a  man  of  great  industry  and  research  upon  a  point  it 
was  peculiarly  his  duty  to  investigate,  relative  to  what  was  the  course  of  proceeding  in 
his  own  Court,  and  likely  to  be  of  frequent  occurrence,  and  he  speaks  of  it  without  the 
least  degree  of  doubt,  and  gives  what  has  the  appearance  of  a  satisfactory  reason  for 
the  prerogative  priority.  In  a  few  lines  afterwards  he  puts  the  case,  where  the  subject 
has  a  statute  staple,  or  a  judgment,  prior  to  the  debt  of  the  King,  and  seizes  the  debtor's 
lands  before  any  seizure  by  the  King,  and  considers  the  question,  what  shall  be  the  efl'ect 
of  a  subsequent  extent  by  the  Crown  ?  and  he  lays  down  this  distinction  : — Tliat  if  the 
subject  has  the  possession  delivered  to  him  by  a  liberate,  before  the  extent  from  the 
Crown,  the  subject  shall  hold  the  land  discharged  from  the  King's  debt,  but  if  the 
King's  extent  come  before  the  possession  by  liberate,  the  King's  debt  shall  be  preferred, 
and  the  subject  wait  till  the  King's  debt  be  satisfied. 

In  the  able  and  elaborate  judgment  of  Parker  Ld.  C.  as  reported  in  Eex  v.  Cotton, 
(in  which  he  treats  vStringfellow's  Case  [Dyer,  67,  h]  as  good  law,  and  considers  as  the 
line  of  distinction  in  these  cases,  whether  the  pri.iperty  remains  in  or  is  divested  out  of 
the  King's  debtor,)  he  says,  upon  the  point  now  under  consideration,  "  Goods  taken  in 
"  execution  and  remaining  unsold,  are  liable  to  seizure  upon  an  extent." 

I  now  come  (chronologically)  to  the  case  of  Uppom  r.   Sumner,  in  C.  !'>.  in  1779 
[2  Black.  1294],  and  of  Rorke  r.  Dayrell  [4  T.  E.  406],  eighteen  years  afterwards,  in 
1797,  in  K.  B.     They  are  both  in  point,  and  if  they  be  law,  the  judgment  in  this  case 
ought  to  be  agamst  the  Crown.     I  am  of  opinion  they  are  not   law.     [426]    When 
Uppom  V.  Sumner  first  came  before  the  Court,  the  counsel  for  the  execution  creditor 
(Serjeant  Walker)  declared  he  could  not  support  the  case,  and  gave  it  up  :  he  afterwards 
desired  to  argue  it,  and  put  it  (upon  what  it  had  never  before  been  put)  upon  the  statute 
of  H.  8.,  and  said  (with  what  truth  the  authors  I  have  just  been  mentioning  will  shew) 
it   had  always   been   understood  that  an   extent  was  to  be  postponed   to   a  judgment. 
Serjeant  Grose,  on  the  other  side,  does  not  appear  to  have  brought  under  the  notice  of 
the  Court  any  of  the  direct  authorities  I  have  mentioned,  but  contented  himself  with 
relying  on  Rex  v.  Cotton,  and  the  dictum  it  c<intained,  and  upon  Rex  v.  ISaden,  Show. 
P.  C.  72.,  in  which  I  can  find  nothing  bearing  upon  the  present  point.     The  Court  took 
time  to  consider,  and  then  decided  for  the  execution  creditor,  upon  the  construction 
they  put  upon  33  H.  8.  c.  39.  s.  74.,  and  upon  the  authorities  of  Lechmere  r.  Thorough- 
good,  Comb.    123.   3  Mod.   236.    1  Vent.    169.    2    Vent.    159.    1  Show.   146.;    The 
Attorney-General  v.  Andrews,  Hard.  23.  ;  2  Com.  Dig.  538.  ;  and  Rexr.  Dickenson,  Park. 
262. ;  all  of  which  I  .shall  consider  by-and-by.     In  Rorke  v.  Dayrell  [4  T.  R.  406],  the 
counsel  for  the  execution  creditor  again  put  the  case  upon  the  stat.  33  H.  8.  c.  39. 
6.   74.,  and  relied  upon  The  Attorney-General  r.    Andrews  ;    Lechmere  v.  Thorough- 
good,  I'^ppom  r.  Sumner  [2   Black.  1294],  and  the  passage  in  Com.  Dig.     The  counsel 
for  the  Crown  brought  forward  many  authorities  not  noticed  in  Uppom  v.   Sumner, 
viz.  Gilb.  Exch.  90.,  Doddridge's  dictum   in   Sir  Edward  Cooke's  Case  ;    the  dictum 
in  Petit  v.  Benson,  Comb.  452. ;    the  dictum  in    2  Show.  481.,  and  the  decision  in 
Rex  V.  Peck.      It  cannot  be  said,  there-[427]-fore,  but  that  the  bulk  of  the  authori- 
ties were  brought  before    the    Court,  in  Uppom  v.   Sumner,   and  the  case  was  twice 
argued.       Lord  K.  lays  it  down,  "  that  wherever  the  property  in  goods  remains  in 
"  the  King's  debtor  at  the  time,  and    one    execution    at    the   suit  of   the  King  and 
"  another  at  the  suit  of  the  subject,  are  sued  out,  the  former  will  prevail."     I!ut  he 
ju-oceeded  on  the  ground  (now  generally  admitted  to  be  erroneous)  that,  by  the  de- 
livery of  the  writ  to  the  Sherifl',  the  property  in  the  goods  was  bound  and  altered, 
so  that  there  remained  no  property  in  the  deljtor  upon  which  the  King's  prerogative 
could  attach.      The  other  three  Judges  founded  their  judgment  upon  33  H.  8.  and 
upon  Uppom  V.  Sumner,  but  did  not  notice  or  discuss  any  of  the  authorities  cited  for 
the  Crown. 

After  these  two  decisions,  the  point  came  again  under  consideration  in  Rex.  v. 
Pitman  (or  Rex  v.  Wells  and  Allnutt),  in  the  Exchequer  in  1 805  ;  and,  after  full  con- 
sideration of  all  the  authorities,  the  Court  adopted  the  principle  laid  down  in  the 
earlier  cases,  and  overruled  the  cases  of  Uppom  v.  Sumner  and  Rorke  v.  Dayrell. 
This  is  mentioned  in  2  Wuj.  Saund.  70.    K..  and   the  minutes  of  Lord  C.  P..  .M'Donald's 
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judgment  are  to  lie  found  in   IG  East,   278.     This  decision  was  adliered  to  in  Kex  v. 
Sloper  and  Allen,  in  the  Exchequer,  iii  1818,  6  Price,  114,  dubitante  Wood  B. 

This  being  the  state  of  the  authorities  upon  the  direct  point,  I  shall  not  trespass 
further  upon  the  patience  of  the  House,  except  to  shew,  that  the  cases  relied  upon  in 
Uppom  V.  Sumner  (with  the  exception  of  the  passage  in  Comyns),  will  not  sup]jort  the 
judgment,  and  to  state  it  as  mj'  opinii.m,  [428]  that  the  statute  of  33  H.  8.  applies  only 
to  cases  in  1\'hich  the  subject's  execution  is  complete  before  the  Crown's  extent  is  issued, 
not  to  cases  where  it  was  in  progress  only. 

In  the  Attorney-General  v.  Andrews,  Hard.  23.,  it  is  obvious,  upon  an  attentive 
consideration  of  the  report,  that  the  execution  was  complete  before  the  teste  of  the  King's 
extent ;  that  the  land  was  not  in  the  King's  hands,  as  in  Stringfellow's  Case  [Dyer, 
67,  6],  but  in  Andrews',  the  execution  creditor.  The  form  of  proceeding  implies  it  ;  it 
is  stated  as  a  fact  that  Andrews  had  taken  the  land.  Steel  C.  B.  says  distinctly,  the 
subject's  title  was  prior  to  the  King's,  and  executed ;  and  he  and  the  other  Judges 
could  not  have  relied  upon  Stringfellow's  case,  as  they  did,  as  an  authority  against 
the  Crown,  unless  the  land  had  been  delivered  over  to  the  execution  creditor,  and 
the  execution  had  been  completed.  l!ut  for  that  fact  Stringfellow's  ea.se  would  have 
been  an  authority  the  other  \\'ay.  The  Attorney-General  v.  Andrews  therefore  does 
not  bear  upon  the  question  now  under  consideration,  viz.  the  right  of  the  Crown 
against  an  incomplete  executi(3n, — an  execution  which  is  in  progress  only,  and  not 
perfected. 

Lechmere  r.  Thoroughgood,  Comb.  123.,  3  Mod.  236.,  was  trespass  by  the  as- 
signees of  a  bankrupt  against  tlie  sheriils  of  London,  for  seizing  the  goods  after  an  act 
of  bankruptcy,  and  before  the  commission  :  the  sherifis  seized  under  a  tieri  facias 
on  the  29th  of  April,  and  on  the  4th  of  May  an  extent  issued.  The  questi(jn, 
therefore,  was  not  between  the  execution  creditor  and  tlie  Crown,  but  be- 
tween the  assignees  and  both  ;  for  if  either  the  fieri  facian  or  the  extent  were  good 
against  [429]  the  assignees,  it  M'as  an  answer  to  the  action.  Whatever  fell  from 
the  Court,  therefore,  was  wholly  extra-judic'ial,  and  its  weight  may  be  appreciated, 
by  what  Comberbach  represents  to  have  fallen  from  Lord  C.  J.  Holt: — "The  pro- 
"  perty  of  the  goods  is  vested  by  the  delivery  of  the  fieri  faciat,  and  the  extent  after- 
"  wards  for  the  King  comes  too  late,  and  that  (ju  the  statute  of  frauds."  Now  that 
the  statute  of  frauds  does  not,  in  this  respect,  bind  the  Crown,  is  clear  beyond  all 
doubt;  and  a  reliance  upon  this  as  one  of  the  grounds  tA  decision  in  Uppom  v. 
Sumner,  materially  diminishes  the  authority  of  that  judgment. 

Rex.  V.  Dickenson,  Park.  262.,  was  a  case  not  between  conflicting  executions,  but 
between  the  claim  against  an  execution  of  the  Crown,  of  an  assignee  of  a  simple 
contract  debt  on  the  one  hand,  and  the  claim  of  a  judgment  creditor  of  the  testator 
upon  the  other.  The  testator  was  indebted  by  judgment  to  A.,  and  by  a  simple 
contract  to  1!.,  and  died.  l'>.  caused  the  debt  to  him  to  be  seized  into  the  King's 
hands  ;  and  upon  a  ■icire  faciax  thereupon,  against  the  executors,  one  question  was, 
whether  the  judgment  should  be  preferred  to  the  simjde  contract  the  King  had 
seized  ?  And  the  opinion  was  that  it  should,  upon  the  words  of  the  statute  33  H.  8.  : 
— •"  So  always  that  the  King's  suit  should  be  taken  and  commenced,  or  process  awarded 
"  for  tlie  King's  debt,  before  judgment  given  for  the  other  persons;"  but  how  this 
bears  iipcjn  the  question  between  concurrent  and  conflicting  executions  I  do  not  see. — 
Note.  This  was  an  old  case,  in  1642  ;  Lord  C.  1!.  Parker's  reports  begin  in  1743. 

This  brings  me  to  the  statute  33  11.  8.  c.  39.  [430]  s.  74.  The  provision  in 
that  statute  is,  "that  if  any  suit  be  commenced  or  taken,  or  any  process  be  here- 
"  after  awarded  for  the  King,  for  the  recovery  of  any  of  the  King's  debts,  that  then 
"  the  same  suit  and  process  shall  be  preferred  before  the  suit  of  any  person  or  jjer- 
"  sons  :  And  that  our  said  sovereign  lord,  his  heirs  and  succe.s.sors,  shall  have  lirst 
"  execution  against  any  defendant  or  defendants,  of  and  for  his  said  debts,  before 
"  any  other  ])erson  or  persons,  so  always  that  the  said  King's  suit  be  taken  and 
"  commenced,  or  process  awarded  for  the  said  debt  at  the  suit  of  the  King,  his 
"  heirs  or  successors,  before  judgment  given  for  the  said  other  person  or  persons." 
To  form  a  judgment,  what  construction  is  to  be  put  upon  this  provision?  It  is 
necessary  to  see  how  the  law  stood  when  this  statute  passed.  At  the  common  law 
tlu^  King  coLdd  protect  his  debtor,  so  that  he  could  not  be  sued  at  all.  By  25  Kdw. 
3.  c.   19.,  a   creditor  might  sue  his  debtor    notwithstanding  the  King's  protection,  .so 
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far  as  to  obtain  judgment ;  and  if  he  would  undertake  for  the  King's  debt,  he  might 
sue  out  execution ;  but  without  such  undertaking  the  execution  of  the  judgment 
was  to  be  put  in  suspense  till  gree  were  made  to  the  King  of  his  debt.  The  pro- 
vision, then,  in  33  H.  8.  c.  39.  s.  74.  seems  to  me  merely  to  narrow  the  prerogative ;  that 
whereas  before,  the  creditor  might  be  restrained  from  suing  out  execution  till  the 
King's  debt  were  agreed  for,  whether  the  King  was  suing  for  his  debt  or  not,  that, 
from  thenceforth,  the  right  of  restraining  the  creditor  from  suing  out  execution  slmuld 
be  confined  to  those  cases  in  which  the  King  was  suing,  or  had  process  awarded  for  his 
debt;  but  that  that  [431]  right  should  nevertheless  continue,  if  the  King  was  suing,  or 
had  process  awarded.  This  eonstruction  appears  to  me  to  satisfy  all  the  words  of  the 
clause,  and  is  consistent  with  all  the  early  authorities  upon  the  point  in  question  ;  and 
leaves  untouched  the  comm(jn  law  [irerogative  of  the  Crown  over  an  execution,  whilst 
it  is  in  progress. 

Upon  the  whole,  therefore,  considering  that  the  property  in  goods  is  not  altered 
merely  by  a  seizure  under  a  .//ejv'  facias ;  considering  that  the  33  H.  8.  c.  39.  s.  74. 
does  not  apply  to  the  case  of  conflicting  executions  between  the  Crown  and  a  sub- 
ject, where  the  Crown's  extent  is  issued,  whilst  the  goods  are  in  the  hands  of  the 
sheriff  under  a  tier i  facias  at  the  suit  of  a  subject;  considering  that,  according  to 
Lord  C.  J.  Treby's  note,  .in  Dyer,  67.  b.,  this  very  point  is  described  as  having  been 
acted  upon  in  24  Eliz.  (1.582);  considering  that  Dodderidge  .1.  lays  it  down  as  clear 
law,  20  Jac.  1.  (1624),  and  that  it  is  noticed  as  such  in  1688  ami  1697,  in  The 
Attorney-tieneral  v.  Capel,  2  Show.  480.,  and  Smallcombe  r.  liuckingliam,  .5  .Mod.  ; 
considering  liunbury's  note  upon  the  pouit,  reported  (1716)  in  Eex  v.  Peck  ;  that 
Lord  C.  1>.  (iilbert  refers  to  it,  as  settled  and  indisputalile,  in  his  Exchequer  treatise; 
and  that  Lord  C.  1>.  Parker  comsiders  it  as  law,  in  his  elabt)rate  judgment  in  Eex 
r.  Cotton  ;  and  that  it  has  since  been  solemnly  decided  in  Eex  v.  Peckman,  or  Eex  v. 
Wells  and  Allnutt  [16  East,  278],  and  acted  upon  in  Eex  v.  Sloper  and  Allen;  con- 
sidering that  33  H.  8.  [c.  39]  is  never  mentioned  as  bearing  upon  the  point  until 
I'ppom  V.  Sumner,  and  is  .shewn  to  be  inapplicable,  by  Eex  v.  Peckman  ;  consider- 
ing the  analogy  furnished  by  Stringfellow's  Case,  by  Eex  v.  Dale  [l!unb.  42]  and  Eex 
r.  [432]  Cotton  [Parker,  112],  in  eases  of  ilistress  ;  and  by  the  Attorney-General  r. 
Capel  [2  Show.  480],  and  the  Attorney-Cieneral  [Eex]  r.  Hanbury  [2  Show.  480], 
and  Erassey  /■.  Dawson  [Str.  978],  in  cases  of  bankruptcy  ;  1  am  of  opinion,  that  if 
the  sheriff  seizes  upon  a  y/Vr/  facias  at  the  suit  of  a  subject,  and  whilst  the  goods 
he  seized  remain  in  his  hands,  if  an  extent  issue  at  the  suit  of  the  Crown,  those 
goods  are  liable  to  the  Crown's  extent.  Upon  the  second  question,  if  it  makes  any 
difference  whether  the  writ  of  extent  was  in  chief  or  in  aid  ?  I  am  of  oiunion 
it  does  not.     The  Attorney-General  t:  Capel  was  an  extent  in  aid. 

Tindal  C.  J. — The  questions  proposed  by  your  Lordshi]3s  have  been  so  often 
adverted  to  by  the  learned  .ludges  who  have  preceded  me  in  delivering  their  opinions, 
that  it  is  altogether  unnecessary  to  refer  ti>  them  :  1  shall  content  myself,  therefore, 
with  saying,  that  upon  the  first  (piestiou  proposed  by  your  Lordships,  I  agree  in 
opinion  with  the  majority  of  the  Judges,  that  the  extent  in  aid,  tested  and  delivered 
to  the  sheriff  after  the  seizure  by  the  sheriff  under  the  Ji.  fa.,  but  before  the  sale 
under  such  writ,  is  bylaw  to  be  llrst  execnti'd  by  the  slierill',  without  regard  to  the 
writ  of  .A',  fa. 

It  appears  to  me,  my  Lords,  that  the  whole  (juestion  depends  upon  the  deter- 
mination of  two  points,  and  two  points  only  : — First,  Whether  the  property  of 
the  Crown  debtor  is  altered  by  the  seizure  of  the  sheriff  luider  the  p'.  fa.  1  and, 
.secondly,  sujijiosing  such  property  to  remain  unaltered.  Whether  the  stat.  33  H.  8. 
[c.  39]  aiiplies  to  the  pri>sent  case,  by  restraining  that  which,  before  the  statute, 
was  the  undisputed  prerogative  of  the  Crown,  namely,  the  preference  nf  the  Cmwn 
where  the  execution  of  the  Crown  comes  in  competition  with  [433]  that  of  the 
.subject?  for  if  the  property  in  the  goods  seized  under  the  ji.  fa.  remains  still  in  the 
debtor  imaltered  by  such  seizure,  then  the  execution  of  the  subject's  writ  is  begun 
only,  not  completed  at  the  time  of  the  issuing  the  Crown  proces.s.  lioth  the  writs 
are  then  in  conflict  and  cumpetition  together,  and  the  goods  of  the  subject  are 
then  within  the  exigency  of  the  writ  of  extent,  which  calls  upon  the  sheritt'  'Mo 
"  take  and  seize  into  the  King's  hands  all  the  goods  and  chattels  which  tlie  defendant 
"  then  has,   (that  is,  at  the  time  of    the  teste  and  issuinc,'  of  the  e.xtent,)  to  satisfy 
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"  llic    Kiu;;'s   il(^bt,''    unli'ss   imlei'il    iho  statute   ni    11.  f<.   has   iiiti'r|«iscil   a   restriction 
appliealile  to  the  present  ease. 

That  the  determination  of  thi'se  twn  ]iiiints  docs  in  fart  iuMihc  the  wlinle  nf  the 
present  inquiry,  appears  from  this,  that  the  only  two  direi-t  autlmrities  for  tht^  jireferencL' 
of  the  subject's  execution  are  grounded  on  these  two  points  alone  :  the  ease  of  Uppom 
r.  Sumner  [2  Black.  1294]  resting  on  the  application  of  the  stat.  of  H.  8.,  and  the  ease 
of  Rorke  v.  Dayrell  [4  T.  R.  402]  being  decided  by  Lord  Kenyon  on  the  alteration  of 
the  property  in  the  goods,  and  by  the  other  tliree  Judges  on  tlie  authority  of  the  above- 
mentioned  statute.  Anil  upon  the  first  of  these  points  it  appears  to  me,  that  the  pro- 
perty in  the  goods  seized  under  the  n.  fa.  is  not  in  any  manner  altered  by  the  seizure, 
but  that  it  still  continues  in  the  debtor  until  the  actual  transfer  thereof  by  the  sheriff's 
sale  under  the  writ  to  a  stranger.  If  the  property  is  ilianged  by  the  seizure,  it  must 
be  transferred  either  to  the  judgment  creditor  or  to  the  sheriif,  but  there  are  no  ^vonls 
in  the  writ  to  give  it  to  either.  The  shevitl' is  directed  by  the  writ  of  [434]  .n'. /'«.  to 
cause  to  be  made  of  the  goods  and  cliattels  of  the  defendant  the  debt  or  damages  re- 
covered by  the  plaintilf ;  in  this  respect  tlie  language  of  the .//.  fa.  ditiering  fri>m  that 
of  the  elegit,  by  which  he  is  directed  to  deliver  to  the  plaintiff  all  the  chattels  of  the 
debtor,  and  a  moiety  of  the  land,  until  the  debt  be  levied.  So  far  indeed  is  the  pro- 
perty in  the  goods  from  being  transferred  to  tlie  plaintifi'  in  the  suit,  that  the  sheriff 
cannot  deliver  the  goods  to  tlie  plaintilf  in  satisfaction  of  the- debt ;  Thomson  v.  Clerk.* 
Again,  if  the  defendant  in  the  action,  after  seizure  of  his  goods  under  the //./a.,  pay  the 
debt  to  the  sheriti",  he  retains  his  goods,  and  is  discharged  from  the  execution,  and  any 
further  remedy  of  the  plaintiif  is  against  the  sheriti'  only  :  ( ."ro.  Eliz.  209.  lint  if  the 
propert)'  in  the  gooils  had  been  altered  ;  if  it  had  vested  either  in  the  plaintiff  himself, 
or  the  sheriff',  or  had  become  an  actual  pledge  or  security  for  the  payment  of  the  debt, 
it  is  difficult  to  see  upon  what  [irinciple  the  defendant  sliould  hold  his  goods  again, 
discharged  of  the  debt,  before  actual  payment  thereof  has  lieen  made  to  the  ]ilaintitF. 
Again,  if  the  goods  after  seizure  under  the  writ,  but  before  sale,  arc  destroyed  by  any 
unavoidable  means  without  the  sheritl's  default,  the  loss  does  not  fall,  either  upon  the 
plaiiititl'  or  upon  the  sheritf,  but  upon  the  debtor,  on  whose  goods  a  seconil  levy  may  be 
made  :  Hob.  Rep.  60.  ;  liut  if  the  iirnperty  in  the  goods  liad  been  altered  by  the  seizure, 
why  is  not  the  loss  im  fall  upon  that  party  wliose  property  they  have  become ;  as  un- 
diuibtedly  after  the  sale  the  loss  wmild  be  that  of  the  pureliaser.  Again,  if  [435]  the 
slieritf,  having  receive<l  two'^writs  of /;'./'«.,  sell  under  that  which  is  last  delivered  to  him, 
although  he  make  himself  liable  to  the  plaintifl'  who  <lelivered  the  first  writ,  the  jji-o- 
perty  of  the  goods  is  bound  by  the  sale  under  the  second  writ,  and  the  party  cannot 
sell  them  by  virtue  of  his  exeeutiou  first  delivered:  Smallcomb  v.  Cross.f  AjkI  yet,  if 
the  property  was  altered  by  the  delivery  of  the  first  writ  to  the  sheriti',  upon  what 
principle  can  the  sale  under  the  second  convey  the  property  to  a  stranger '?  The  case  of 
Hutchinson  v.  John.ston  t  decides  the  converse  of  this  last  proposition,  viz.,  that  if  the 
slieritf  seizes  under  the  writ  last  delivered  to  him,  but,  before  sale,  discovers  that  another 
writ  has  been  delivered  to  him  at  an  earlier  time,  and  sells  under  the  writ  first  delivered, 
and  satisfies  the  debt  of  the  ]ilaintiir  in  the  earlier  writ,  he  is  justified  in  .so  doing  ; 
though,  if  he  had  sold  under  the  second  writ,  he  could  not  have  done  so.  These  two 
authorities  seem  decisive,  that  it  is  the  sale,  not  the  seizure,  which  alters  the  property. 
It  has,  however,  been  argued,  that  tlie  rule  of  the  common  law,  by  which  the  property 
in  the  goods  is  bound  by  the  award  of  the  writ  of  execution,  altered  as  it  has  since  been 
by  the  statute  of  frauds,  so  as  to  become  Ijound  only  by  the  delivery  of  the  writ  to  the 
sheriti',  implies,  that  the  property  is  divested  out  of  the  debtor  by  such  delivery  of  the 
writ.  But  the  meaning  of  tliese  words  has  Ineen  explained  and  defined  by  various 
deci.sions.  It  will  be  sufficient  to  cite  tlie  case  of  Payne  r.  Drewe,i;  in  wliich  all  the 
former  cases  are  considered  ;  and  in  which  Lord  Ellenliorough  C.  J.  lays  down  the  rule  to 
be,  that  "  the  [436]  goods  are  bound  by  the  delivery  of  the  writ  to  tlie  sheriH'  as  against 
"  tlie  party  himself,  and  all  claiming  liy  assignment  from,  oi-  representation  through  or 
"  under,  him."  In  this  sense,  and  to  this  extent,  therefore,  may  the  goods  of  the 
defendant  be  bound  by  the  delivery  of  the  writ  to  the  sheriff,  without  the  consequence 
contended  for,  that  the  property  in  tlie  goods  is  in  any  mannei'  altered  thereby.  It  has 
further  been  contended,  that,  as  the  sheriti'  may  maintain  an  action  of  trespass  or  trover 

*  Cro,  Eliz.  504.  1 1  Ld.  Eaym.  252.  J  1  T.  E,  729,  §  4  East,  523. 
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iif;'nin.st  any  wrnugdoiT  fcir  tnking  ffnods  whirli  he  has  seized,  it  tlierefdre  follows  thai,  he, 
and  not  the  defendant,  has  the  property  in  the  goods  so  seized.  But  to  this  argnment 
it  appears  sufficient  to  answer,  that  any  person  who  has  the  legal  iiossession  of  goods, 
though  not  the  proi)erty,  may  maintain  this  action  against  a  wrongdoer;  for  a  mere 
wrongdoer  cannot  dispute  the  title  of  the  ]3arty  who  is  in  the  jiossession  of  the  goods, 
without  any  colour  of  legal  title.  The  sherifif,  no  doubt,  has  the  legal  custody  and 
possession  of  the  goods  after  seizure  ;  he  has  a  special  property  in  him  for  that  purpose  ; 
for  the  law  has  directed  him  to  seize  ami  make  sale  thereof.  IJut  this  attbrds  no  argu- 
ment that  the  absolute  property  in  the  goods  is  altered  and  divested  from  the  defend- 
ant ;  for  the  very  same  action  is  maintainable  liy  the  tinder  of  goods  against  the  person 
who  wrongfully  takes  them  from  him,  or  l)y  the  carrier  of  goods  for  hire,  or  by  the  bailee 
of  goods  against  a  trespasser ;  and  yet,  in  the  three  cases  last  put,  the  absolute  property 
is  not  divested  from,  but  still  remains  in,  the  true  owner. 

But  it  is  argued  at  the  bar,  and  that  appears  to  be  tlie  main  gnaind  <>{  argument, 
that  the  sherifl'  [437]  having  .such  special  property,  the  extent  caji  only  take  the  goods 
of  the  debtiii'  sulijcct  to  such  special  property,  just  as  goods  in  pawn  can  only  be 
taken  subject  to  the  ]iledge,  and  lands  mortgaged  can  only  he  taken  subject  to  the 
claims,  both  legal  and  equitable,  of  the  mortgagee.  In  those  cases,  however,  the 
property  ha.s  actually  been  altered  by  the  act  of  the  debtor  himself,  under  an 
express  contract  juade  between  himself  and  the  other  partj',  for  the  benefit  of 
such  other  contracting  party.  It  is  a  contract  complete  and  consummate  before  the 
seizure  under  the  extent.  It  is  an  alienation  of  the  property,  which  amounts  jn-o 
tanto  to  a  sale.  As,  therefore,  the  Crown  process  could  not  seize  upon  property  actually 
parted  with  ami  sold,  so  neither  caTi  it  seize  property  so  partially  sold,  except  subject  to  the 
rights  of  the  partial  purchaser.  But,  in  the  case  under  consideration,  no  property  has 
been  parted  with  by  the  Crown  debtor  under  any  contract  previously  made.  The  goods 
are  not  sold  ;  they  are  only  in  the  way  to  be  sold.  It  would  lie  a  better  definition  of 
the  sheriff's  relation  to  these  goods  to  say,  he  has  them  in  his  custo<l3'  under  a 
power  to  sell  them,  than  any  actual  interest  of  projierty  in  them.  His  situation, 
indeed,  cannot  be  better  defineil  than  by  saying  the  gooils  are  in  custodia  l.er/if,  a  phrase 
which  plainly  distinguishes  a  mere  custody  and  guanlianship  of  the  goods  from  a  change  in 
the  property.  So  far,  therefore,  as  a  special  property  in  the  goods  is  necessary  for  their 
.safe  custody  against  wrongdoers,  and  to  render  the  execution  of  his  ]iublic  iluty  useful 
to  the  judgment  creditor,  so  far  he  may  be  said  to  have  the  property ;  but  beyond  this, 
and  as  against  the  rights  of  adverse  claimants,  there  is  [438]  no  authority  for  saying 
that  he  lias  any  property  at  all.  The  only  question  can  be,  has  the  property  passed 
from  the  debtor  to  any  other  person. 

It  has  been  further  contended,  that  the  decisions  which  have  taken  place  under  the 
statute  l!l  Jac.  c.  29.  .s.  9.  are  authorities  to  show  that  the  execution  is  executed  upon  the 
mere  act  of  seizure  by  the  sherifl',  and  that  the  subsequent  sale  is  no  more  than  a  formal 
completion  of  the  execution.  By  that  statute  it  is  enacted,  "  that  the  creditors  who 
"  have  security  for  their  debts,  whether  by  judgment,  statute,  etc.,  whereof  there  is  no 
"  execution  or  extent  served  and  executed  upon  the  lands  and  tenements,  goods  and 
"  chattels  of  the  bankrupt,  shall  come  in  rateahly  with  the  other  creditors."  And  it 
must  be  admitted,  that  under  that  statute  various  decisions  have  determined,  that  if  the 
sheriff  has  once  entered  and  seized,  a  subsequent  act  of  liankruptcy,  before  sale,  comes 
too  late  to  vest  the  property  in  the  assignees.  It  is  contended,  therefore,  that  by  the 
seizure  of  the  sheriff  the  execution  is  executed;  and,  undotibtedly,  for  the  objec'ts  and 
purposes  of  that  statute,  the  seizure  must  be  taken  to  be  a  complete  execution  of  that  writ. 
That  statute  was  passed  before  the  statute  of  frauds,  at  a  time  when  the  property  in  the 
gooils  was  hound,  as  against  the  bankrupt  himself,  ami  all  claiming  under  him,  by  the 
mere  suing  out  and  teste  of  execution.  In  order,  therefore,  to  obviate  the  manifest  in- 
convenience which  would  result  if  jilaintilis  were  to  lie  by  ami  conceal  their  writs,  and 
afterwards  bring  them  fdrward,  ^vhen  the  effects  of  the  bankrupt  had  been  disposed  of 
by  the  assignees  under  the  commission,  by  which  means  they  would  give  a  fal.se  credit 
to  the  trader,  [439]  which  it  is  the  direct  object  of  the  eleventh  section  of  that  statute 
to  prevent ;  that  statute  did,  for  that  jnirpose,  compel  the  plaintitt'  to  put  his  writ  into 
immediate  operation,  by  making  the  seizure  under  the  writ  the  utmost  limit  of  any  pre- 
ference which  he  could  give.  But  this  affords  no  argument  for  the  general  position, 
that  the  seizure  of  the  goods,  and  not  the  sale,  does  generally,  and  in  all  cases  and 
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for  all  purposes,  alter  the  property.     It  was  a  particular  provision,  made  to  obviate  a 
particular  iucouveiiience. 

It  has  further  been  contended,  that  the  seizure  under  the  writ  is  the  completion  of 
the  execution  ;  because  it  has  been  held  that  an  execution  is  an  entire  thing,  and  cannot 
he  superseded  after  it  is  once  begun  ;  and,  therefore,  if  a  writ  of  error  is  allowed  after 
seizure,  but  before  sale,  it  is  no  supemedeax  of  the  execution,  but  tlie  shorill'  must,  not- 
withstanding, sell  the  goods  levied  under  the  execution,  and  return  the  monej'  into  court 
to  abide  the  event  of  the  writ  of  error  :  Meriton  v.  Stevens.*  It  seems,  however,  to  me, 
that  this  rule  of  practice  in  the  courts  atibrds  no  grounds  for  such  conclusion.  In  some 
of  the  old  oases  the  Judges  appear  to  have  doubted  whether  the  defendant  should  not 
have  his  goods  again,  when  the  writ  of  error  was  allowed  after  seizure  but  before  sale  ; 
and  the  reason  assigned  for  the  affirmative  of  that  proposition  was,  for  that  before  sale 
the  property  remains  in  the  defendant :  Shelton's  Case.f  But  in  later  cases,  the  Courts 
have  thought  it  a  better  exercise  of  discretion  to  allow  the  money  to  be  made  under 
the  writ,  and  brought  into  court,  to  abide  the  event  of  the  writ  of  error.  In  this  case, 
[440]  it  is  to  be  observed,  the  suing  of  the  writ  of  error  is  the  act  of  the  defendant 
himself,  and  the  object  is,  to  deprive  the  plaintitl'  of  the  fruits  of  his  execution  ;  and  it  is 
the  laches  of  the  defendant  himself  that  he  did  not  bring  his  writ  of  error  before  the 
seizure, — circumstances  which  make  a  manifest  distinction  between  this  case  and  that  of 
persons  who  claim  under  any  conflicting  rights. 

That  the  actual  sale  of  property  seized  under  the  writ,  issued  at  the  suit  of  the 
subject,  forms  the  dividing  line,  so  that  where  the  sale  is  complete  before  the  awarding 
of  the  Crown  process,  the  property  is  protected  therefrom,  but  wliere  it  is  not  completed 
the  property  may  be  seized  thereunder,  appears  from  Fleetwood's  Case,  where  the  sale 
of  a  lease  belonging  to  the  Crown  debtor,  honu  Jide  and  without  covin,  before  the  award 
of  execution  for  the  King's  debt,  which  is  analogous  to  the  teste  of  the  writ  of  extent, 
was  held  to  be  good  against  the  Crown,  and  that  the  Crown  could  not  take  it  in  execu- 
tion :  8  Rep.   171.  2  Roll.  Abr.   153.     In  that  case  no  argument  is  otlered  that  the 
seizure  alters  the  property ;  the  whole  argument  and  the  judgment  of  the  Court  rest  on 
the  fact  of  the  actual  sale.     But,  independently  of  any  argument  upon  principle,  a  very 
long  series  of  cases,  from  the  earliest  time  down  to  the  present,  with  the  exception  of 
the  two  cases  only,  which  have  been    so    often    referred    to,    viz.  Uppom  v.   Sumner 
[2  Black.  1294]  and  Rorke  v.  Dayrell  [4  T.  R.  402],  establish  the  position,  that  if  the 
subject  seizes  his  debtor's  property,  either  under  a  writ  of  execution,  a  distress,  or  any 
other  mode  which  the  law  allows  for  the  satisfaction  of  a  debt  or  demand,  and  an 
extent  issues  at  the  suit  of  the  Crown,  whilst  the  goods  remain  in.  [441]  specie,  and 
before  anything  is  done  to  change  the  ownership,  it  is  part  of  the  prerogative  of  the 
Crown  to  treat  this  seizure  as  a  nullity,  and  to  proceed  to  the  satisfaction  of  the  Crown 
debt  out  of  the  goods  so  seized.     The  tirst  authority  is  Stringfellow's  Case,  3  Edw.  6., 
the  more  valuable,  because  it  took  place  little  more  than  six  years  after  the  passing  of 
the  statute  33  H.  8.,  at  a  time,  consequently,  when  the  object  and  intention  of  that 
statute,  and  the  meaning  of  its  provisions,  must  have  been  familiar  to  all  the  Judges  who 
were  present  at  its  decision.     In  that  case,  the  four  Barons  of  the  Excheqiier,  and  two 
of  the  Judges,  namely,  Bromley,  one  of  the  justices  of  the  King's  Bench,  and  Hales, 
one  of  the  justices  of  the  Common  Pleas,  were  of  opinion  that  the  actual  taking  of 
the  goods  of  Brownsoppe,  the  debtor,  by  the  sheriff,  under  an  extendi  facias  out  of 
Chancery  upon  a  statute  staple,  and  the  seizing   them  into  the  hands  of   the  King, 
but  without  delivering  them  to  the  plaintiff,  was  no  answer  to  the  prerogative  writ  at 
the  suit  of  the  Crown  out  of  the  Exclicquer,  but  the  sheriff  was  bound  out  i:if  such  goods 
to  satisfy  the  King's  debt.     And  the  reason  assigned  by  the  reporter  for  the  opinion  of 
the  Judges  is  "  because  the  property  in  the  goods  and  lands  was  not  in   Stringfellow 
"  before  they  were  delivered  to  him  by  the  liberate."     It  has  been  said,  however,  that 
this  case  is  to  be  considered  as  subject  to  doidjt,  on  account  of  the  qiuere  subjoined  to  it 
by  the  reporter.     But  it  is  to  be  observed  on  the  other  hand,  that  Rolle  inserts  the  case 
in  his  Abridgement  X  without  the  [442]  quitre,  expressly  stating,  "  that  the  sheriff  ought 
"  to  execute  the  extent  for  the  King's  debt,  because  the  property  of  the  goods  and  lands 
"  was  not  in  Stringfellow  before  they  were  delivered  to  him  by  a  writ  of  liberate,  and 

*  Willes,  271.  t  Dyer,  67.  b.  in  margin. 

•  2  Rolle,  Abr.  1.5S. 
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"  thereforp    liable    to    the    Kini;'.s   extent;''    and    that    Liml    HoViart,  in    Shettielil    v. 
Karli'litt'e,*  affirms  the  case  to  he  law. 

^\gain,  Trebv  C.  J.,  in  a  marginal  note  to  the  report,  states,  that  the  Barons  of  the 
Exchequer  agree  that  this  case  is  law  ;  and  tlie  ease  itself  is  cited  and  relied  upon  as 
law,  in  The  King  v.  Cotton,!  where  the  Chief  Baron,  in  the  very  elaborate  and  able 
judgment  upon  that  case,  states,  "  that  he  will  shew  Stringfellow's  case  to  be  un- 
"  doubtedly  law ; "  and,  amongst  other  instances  in  which  he  states  it  to  be  recognized, 
he  mentions  that  Lord  Hardwicke,  when  Chief  Justice,  in  delivering  the  resolution 
of  the  Court  of  King's  Bench,  in  Brassey  r.  Dawson,  Mich.  6  G.  2.,  cited  and  relied 
upon  Stringfello'w's  case  as  clear  law,  and  said,  it  was  grounded  on  the  general  rule  of 
preference  allowed  by  law  to  the  King's  debts. 

The  case  of  The  King  /•.  Cotton,  which  was  decided  in  1751,  was  determined  on  the 
very  same  principle  which  applies  to  the  present  case.  In  that  case,  the  goods  of 
Chapman,  the  King's  debtor,  were  seized  under  the  distress  for  rent  on  the  12th  of 
October.  On  the  14th  of  October,  after  the  seizure,,  but  before  the  sale,  the  extent 
issued.  The  Court  of  Exchequer  held,  that  the  property  in  the  goods  was  not  altered 
by  the  distress,  but,  until  the  time  of  actual  sale,  remained  in  the  King's  debtor,  and 
was  liable  to  the  oper-[443]-ation  of  the  writ  of  extent.  How  can  any  real  distinction 
be  made  between  the  landlord  seizing  the  goods  for  the  purpose  of  making  his  rent  by 
a  subsequent  sale,  and  a  sheriff  seizing  under  Ajieri  facias  for  the  purpose  of  making 
the  plaintifi''s  debt  by  a  subsequent  sale  %  or,  if  there  is  any  distinction,  is  it  not  stronger 
in  favour  of  the  landlord,  who  might  reasonably  be  supposed  to  have  acquired  a  special 
property,  when  he  seized  for  liis  own  benefit  1-.  Indeed,  both  the  argument  and  the 
judgment  in  that  case  proceed  on  tlie  a.ssumption,  that  the  present  case  is  in  favour  of 
the  Crown,  and  that  it  could  not  be  disputed  but  that  the  extent  would  operate  upon 
goods  seized  by  the  sheriff,  but  Jiot  yet  sold.  Again,  in  The  Attorney-General  r.  Capel, 
determined  in  the  Exchequer  in  1686, J  where  the  extent  was  tested  the  24tli  of 
December,  after  a  commission  of  bankrupt  had  issued  against  the  debtor,  but  before  the 
assignment  made  by  the  commissioners,  it  was  held  by  the  Court,  that  if  the  extent 
comes  before  the  assignment,  it  shall  and  must  be  preferred ;  and  the  case  of  The  King 
V.  Crump  and  Hanbury  is  cited,  and  relied  upon  as  an  authority  in  point,  to  which  the 
reporter  adds  this  observation : — "Extents  have  been  held  good  that  have  been  made 
"  upon  goods  actually  levied  by  virtue  of  a  fieri  facias,  and  in  the  sheriff's  custody,  the 
"  extent  coming  before  a  bill  of  .sale  made,  so  as  the  property  was  not  altered." 

These  two  cases,  therefore,  are  direct  authorities:  the  one,  that  in  the  case  of  a 
distress,  where  goods  are  in  custodia  legi^,  after  the  seizure  but  before  the  sale ;  and 
again,  in  the  case  of  a  bankrupt,  [444]  where  goods  are  also  in  custodia  legis,  between 
the  seizure  by  the  messenger  and  the  actual  assignment  by  the  commissioners,  still  the 
goods  of  the  King's  debtor  are  subject  to  an  extent  at  the  suit  of  the  Crown,  tested 
before  the  actual  sale  under  the  distress,  or  before  the  actual  assignment  to  the 
assignees;  and  the  just  inference  would  seem  to  be,  that,  in  the  case  of  seizure  by  the 
sheriff  under  a,  fieri  facias,  where  the  goods  are  also  in  custodia  legis,  an  extent  tested 
before  the  sale  ought  to  be  entitled  to  the  saine  operation.  But  Stringfellow's  case, 
acknowledged  as  it  has  been  in  various  and  repeated  instances,  and  by  the  most  eminent 
Judges,  is  a  direct  authority  on  the  very  jioint  now  under  discussion  ;  and,  since  that 
decision,  various  other  cases  have  been  decided  in  the  same  way,  and  after  great  argu- 
ment, by  the  Court  of  Exchequer.  I  refer  particularly  to  The  King  v.  Wells  and 
Allnutt,^  in  1805,  and  to  the  case  of  Rex  v.  .Sloper  and  Allen,||  Avhere  the  Exchequer 
acted  on  the  authority  of  the  latter  case. 

The  only  two  cases  which  have  received  a  contrary  decision  are  those  before  referred 
to,  viz.  Uppom  V.  Sumner, U  in  Easter  Term  1779,  by  the  Court  of  Common  Pleas;  and 
Eorke  v.  Dayrell,**  in  1793,  by  the  Court  of  King's  Bench  ;  cases  undoubtedly  entitled 
to  great  respect,  when  the  authority  of  the  eminent  persons  by  whom  they  were  adjudged 
is  taken  into  consideration.  I  say,  these  two  cases  only  have  received  a  contrary 
decision ;  for  I  cannot  consider  the  case  of  Lechmere  v.  Thoroughgood  and  Another,!! 
which  is  sometimes  [445]  cited,  to  be  an  authority  upon  the  present  question  between 

*  Hob.  339.  !  Parker,  112.  i  2  Show.  481. 

S  16  East,  278.  in  a  note.  ||  6  Price,  114.  "^  2  W.  Bh  1251. 

**  4.  T.  R.  402.  it  3  Mod.  236. 
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the  Crown  and  the  snhjed.  That  was  an  action  of  trover  l)y  tho  assignees  of  a  bankrupt 
against  the  sheriff,  who  had  entered  nndor  a  Jieri  jaciaf,  and  npon  a  special  verdict  one 
of  the  questions  was,  whether  the  fi.  fa.  was  well  executed,  the  sheritl'  having  seizeii 
though  not  sold  under  the  writ,  before  the  commission  of  bankrupt  had  issued  ;  and 
upon  that  question  it  was  held,  that  the  Jieri  farian  was  well  executed,  so  that  tlie 
assignees  of  the  bankrupt's  estate  could  not  have  a  title  to  those  goods  which  were 
before  taken  in  execution,  and  therefore  in  cuKtoclia  legis.  So  far,  undoubtedly,  the 
case  is  an  authority.  But  it  was  further  stated  in  the  special  verdict,  that,  after  seizure 
under  thii  rieri  fariax,  and  before  any  venilifioni  exponas,  viz.  on  the  4th  of  ^lay,  an 
extent  in  aid  issued,  whereupon  [larccl  of  the  goods  meiitinned  in  the  declaration  was 
seized  by  the  sheriffs  upon  the  same  extent,  and  sold,  and  the  money  paid  to  the 
creditor.  And  one  question  stated  by  the  reporter  is,  whether  the  extent  did  not  come 
too  late  1  and  he  says  it  was  held  that  it  did.  JS'ow,  upon  this  point  the  case  cannot  be 
an  authority,  for  the  priority  between  tlie  extent  and  the  fieri  /arias  "was  perfectly 
immaterial  to  the  plaintiffs  in  that  action  :  they  were  out  of  court  upon  the  title  of  the 
judgment  creditor.  All  further  discussion  was  7-es  inter  alios  acta  ;  no  one  appeared  for 
the  Crown;  no  argument  took  place  before  the  Court  on  behalf  "f  the  Crown.  The 
only  inference,  theref(;ire,  to  be  drawn  from  that  case  is,  tliat  the  plaintiffs,  the  assignees, 
had  no  right  against  tlie  judgment  creditor  ;  but  whether  the  Crown,  who  had  received 
payment  out  of  part  of  tin-  goods  seized,  had  such  [446]  right  or  not,  is  left  undetermined, 
and  indeed  untouched. 

The  question,  therefore,  is,  whether  the  two  cases  above  referred  to  are  of  su(di 
authority  as  to  overt\irn  the  decisions  vvhicli  both  before  and  since  have  been  given  by 
the  Court  of  Exchequer.  These  two  cases,  as  I  have  already  observed,  are  decided, 
partly  upon  the  ground  that  the  property  in  the  goods  is  altered  by  the  seizure  under 
t\\&  fieri  facias,  and  partly  upon  the  ground  that,  by  the  statute  33  H.  8.  c.  39.,  such  a 
restriction  was  put  upon  the  King's  prerogative,  that  the  preference  now  contended  for 
ceased  to  exist.     And  these  are  the  only  grounds  iqion  which  these  cases  are  rested. 

As  I  have  already  stated  the  reasons  for  the  opinion  which  I  have  formed,  that  no 
alteration  takes  place  until  the  actual  sale  imder  the  fieri  facias,  I  shall  confine  my 
remaining  observations  to  the  consideration  of  the  second  point  in  this  case,  namely,  the 
statute  of  H.  8.  By  the  33  H.  8.  c.  39.  s.  74.,  it  is  enacted,  "that  if  any  suit  be  com- 
"  menced  or  taken,  or  any  process  be  hereafter  awarded  f(_)r  the  King,  for  the  recovery 
"  of  any  of  the  King's  debts,  the  same  suit  and  process  shall  be  preferred  before  the 
"  suit  of  any  person  ;  and  the  King  shall  have  first  execution  against  any  defendant, 
"  of  and  for  his  said  debts,  before  any  other  person ;  so  always  that  the  King's  said 
"  suit  be  taken,  and  commenced,  or  process  awarded  for  the  said  debt  at  the  suit  of 
"  the  King,  before  judgment  given  for  the  other  person." 

That  this  clause  of  the  statute  is  not  to  be  interpreted  according  to  the  strict  letter 
of  it,  has  been  at  all  times  admitted.  Taken  literally,  it  would  [447]  give  the  subject 
a  greater  advantage  against  the  execution  at  the  suit  of  the  Crown  than  he  possessed 
against  that  of  any  subject.  If  the  subject  has  obtained  judgment  before  the  teste  of  an 
extent,  such  judgment,  according  to  the  letter  of  the  statute,  would  piostpone  the 
Crown's  remedy  under  the  extent  for  an  unlimited  time,  whereas  the  same  judgment 
would  have  no  operatioTi  whatever  against  an  execution  at  the  suit  of  a  subject,  even 
though  issued  in  a  suit  which  was  commenced  after  such  judgment  was  signed.  In 
the  case  of  the  Crown,  the  subject's  judgment  would  give  him  the  preference,  though 
his  execution  were  last  in  point  of  time.  In  the  case  of  a  subject,  the  first  execution 
against  the  goods  must  be  preferred.  The  exact  literal  sense  of  the  statute  must,  there- 
fore, be  departed  from ;  and  if  that  sense  is  once  given  up,  we  are  at  liberty  to  adopt 
that  which  appears  to  be  the  nearest  to  the  letter  of  the  statute,  and,  at  the  same 
time,  which  best  carries  into  effect  the  object  and  intention  of  the  legislature.  For 
this  purpose,  it  should  be  considered  what  the  exact  state  of  the  prerogative  of  the 
Crown  was  at  the  time  this  statute  was  passed,  in  order  that  we  may  be  the  better 
able  to  judge  how  much  of  it  was  intended  to  be  abolished  by  tlie  statute.  By  the  ancient 
prerogative  of  the  Crown,  as  .stated  by  Lord  Coke,  in  1  Inst.  131  b.,  "the  King  was 
"  to  be  preferred,  in  payment  of  his  duty  or  debts  by  his  debtor,  before  any  subject, 
"  although  the  King's  debt  or  duty  be  the  latter ;  and  the  reason  hereof  is,  for  that 
"  thesaurus  regis  est  fundanientum  belli  et  firmamentum  pads,  and  thereupon  the  law 
"  gave  the  King  remedy,  by  ^vl•it  of  protection,  to  protect  his  debtor,  that  he  should  not 
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"  be  tiued  or  attaclieJ  [448]  until  he  [jaiil  t.lic  King's  debt."  So  the  law  remained  until 
the  statute  25  Edw.  3.  r.  19.,  whirh  was  introduced,  as  Lord  Coke  says,  "from  the 
"  inconvenience  that  grew,  that  for  to  delay  other  men  of  their  debts  the  King's  debts 
"  were  the  more  slowly  paid."  By  that  statute  it  was  enacted,  "  that,  notwithstanding 
"  such  protections  the  parties  which  have  actions  against  their  debtors  shall  be  answered 
"  in  the  King's  Court  by  their  debtors ;  and  if  judgment  be  thereupon  given  for  the 
"  plaintiff  or  demandant,  the  execution  of  the  same  judgment  .shall  be  put  in  suspense 
"  till  gree  be  made  to  the  King  of  his  debt;  and  if  the  creditors  will  undertake  for  the 
"  King's  debt  they  shall  be  thereunto  received,  and  shall  have  execution  against  the 
"•debtors  of  the  debt  due  and  adjudged  to  them,  and  also  shall  recover  against  them 
"  as  much  as  they  shall  pay  to  the  King  for  them."  The  law,  therefore,  at  the  time 
of  passing  the  statute  H.  8.,  was,  that  although  the  King  granted  his  protection  to 
his  debtors,  the  subject  might  nevertheless  sue  his  debtor,  and  continue  his  suit 
to  judgment,  but  still  the  execution  was  suspended  until  the  King's  debt  was  paid. 
The  Crown,  therefore,  might  still  postpone  the  execution  of  the  subject  to  an  unlimited 
time,  simply  by  delaying  to  take  out  execution  in  its  own  suit;  but,  by  the  statute 
of  H.  8.,  this  power  of  the  Crown  to  postpone  the  execution  of  the  subject's  judg- 
ment to  an  unlimited  time  is  taken  away,  exc^jt  in  one  single  case,  viz.  where  the 
suit  of  the  Crown  is  commenced  before  the  judgment  has  been  obtained  by  the 
subject.  In  that  case,  I  consider  the  old  prerogative  still  remains.  Since  the  statute, 
therefore,  where  the  Crown  has  commenced  its  suit  before  the  sub-[449]-ject's  judg- 
ment, there  can  be  no  race  between  the  Crown  and  the  subject  which  shall  sue  out 
the  first  execution  :  the  debt  of  the  Crown  must  be  first  satisfied  before  the  subject 
can  execute  his  writ.  But  where  the  Crown  has  not  commenced  its  suit  or  awarded 
its  process,  before  the  subject's  judgment  is  signed,  there  the  field  is  open  both  to  the 
Crown  and  the  subject ;  and  if  the  subject  can  first  complete  his  execution,  before  the 
Crown  issues  its  writ,  he  may  enjoy  the  fruit  of  it.  Still,  however,  even  in  this  case, 
if  the  execution  of  the  Crown  is  concurrent  with  that  of  the  subject,  if  it  is  actually 
issued  before  the  subject's  execution  is  complete,  the  statute  of  H.  8.  does  not  provide 
for  the  case,  but  leaves  the  old  common-law  rule  to  operate  "  qiiando  jus  domini  regis 
"  et  suhditi  concurrunt,  jus  domini  regis  perferri  debet."  The  rule  of  law  has  always 
been,  tliat  the  prerogative  of  the  Crown  cannot  be  taken  away,  except  by  express  and 
unambiguous  words  :  but  it  is  difiicult  to  find  any  words  in  the  statute  which  will  ajiply 
to  two  writs  of  execution  in  competition  with  each  other, — one  at  the  suit  of  the  Crown, 
the  other  at  the  suit  of  the  subject.  It  is  enough,  however,  to  say  it  is  left  in  doubt  ; 
for,  at  the  time  in  which  this  statute  passed,  it  is  impossible  to  believe  such  a  pre- 
rogative was  abandoned  by  the  Crown,  if  there  are  no  express  words  to  shew  the 
intention. 

After  all,  the  important  point  is,  that  the  line  should  be  distinctly  drawn  and  well 
defined,  which  forms  the  boundary  between  the  right  of  the  Crown  and  the  right  of 
the  subject,  with  respect  to  executions  of  the  subject's  judgments.  It  is  admitted  on 
all  hands,  that  if  the  extent  issues  before  the  seizure  it  is  entitled  to  the  preference. 
Suppose  [450]  the  sheriff  actually  seizes,  and  the  extent  then  issues,  and  the  law  says, 
that,  as  it  issued  before  the  sale,  it  is  to  be  preferreil  1  The  expense  of  the  entry  and 
execution  will  not  fall  upon  the  plaintiff  in  the  action,  for  his  debt  has  not  been  levied  ; 
those  expenses  will  be  allowed  by  the  Exchequer,  upon  payment  of  the  King's  debt. 
The  only  consequence  is,  that,  the  subject  discovers  a  very  few  days  later  that  his 
execution  cannot  be  satisfied  until  the  Crown  debt  is  paid. 

For  these  reasons,  the  opinion  which  I  have  formed  upon  the  first  question  proposed 
to  us  is,  that  the  actual  sale  under  the  fieri,  facias  forms  the  dividing  line  between  the 
right  of  the  Crown  and  the  right  of  the  subject ;  and,  consequently,  that  the  extent  is, 
in  the  present  case,  to  be  preferred  to  the  writ  of  fieri  facias  issued  at  the  suit  of  the 
subject. 

Upon  the  second  question  proposed  by  your  Lordships  I  shall  say  no  more,  than  that 
it  appears  to  me  to  make  no  difference  whether  the  extent  is  an  extent  in  aid,  or  an 
immediate  extent  at  the  suit  of  the  Crown  ;  all  the  authorities  agreeing  that  the  same 
privileges  extended  to  the  one  which  belong  to  the  other. 

I  have  the  authority  of  Mr.  Justice  Park,  who  is  unavoidably  absent  on  this  occasion, 
to  express  his  entire  concurrence  with  the  opinion  formed  by  the  majority  of  his 
Majesty's  Judges. 
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Lord  Tenterden  C.  J. — ify  Lords,  in  the  o.isi'  between  Daniel  Giles,  the  hiti'  slieritl' 
of  the  county  of  Hertford,  iiliiintifV  in  error,  and  Harry  Grovor  :md  dame:;  I'ollard, 
defendants  in  error,  which  was  argued  .some  time  ago  before  your  Lordships,  the  [451] 
learned  Juilges  have  given  their  answers  to  certain  questions  that  were  proposed  to  them 
by  the  House.  By  these  answers,  a  very  great  majority  of  the  .ludges  coincided  in 
that  opinion,  upon  which  I  propose  to  submit  to  your  Lordships  that  the  judgnrent  of 
the  Court  of  j-lxchequer  should  be  affirmed,  two  only  being  of  a  dilierent  opinion. 

Tlie  case  may  be  shortly  stated  thus  : — An  execution  having  issued  at  the  suit  of 
a  subject,  the  sheriti'  took  possession  of  the  goods  of  the  debtor ;  but  before  he  made 
any  disposition  of  these  goods  by  bill  of  sale  to  the  creditor,  or  in  any  other  way,  an 
extent  came  at  the  suit  of  the  Crown ;  and  the  question  is,  whether  an  extent  thus 
coming  at  the  suit  of  the  Crown,  while  the  goods  remain  in  the  hands  of  the  sherifl', 
is  to  be  preferred  to  the  e.xecution  taken  out  by  the  subject.  The  majority  of  the 
Judges,  on  the  question  propo.sed,  are  of  opinion  in  the  afhrmative,  namely,  that  the 
Crown's  extent  should  be  preferred.  It  is  in  conformity  with  that  opinion,  in  which 
I  most  heartily  concur,  and  have  long  entertained,  for  tlie  subject  is  by  no  means  new 
in  the  courts  of  ju.stice,  that  I  shall  take  the  liberty  of  delivering  my  opinion  that  the 
judgment  of  the  Court  of  Exchequer  should  be  affirmed. 

As  I  liave  already  stated,  the  question  has  arisen  more  than  once  in  courts  of  law, 
and  there  are  two  recorded  decisions  in  two  cases,  so  often  alluded  to  upon  the  subject ; 
one,  of  the  case  of  L^ppom  v.  Sumner  [2  Black.  1249],  decided  in  the  Common  Pleas 
several  years  ago,  and  the  other  the  ca.se  of  Rorke  v.  Dayrell  [4  T.  R.  402],  decided  in 
the  Court  of  King's  liench,  after  the  decision  of  the  other  case.  Not  to  notice  tlic 
prior  decisions  in  the  Court  of  Exchequer,  it  may  be  sufficient  for  the  present  to  say, 
that  there  have,  [452]  since  the  last  of  these  decisions,  namely,  the  decision  of  Rorke 
V.  Dayrell  by  the  Court  of  King's  Bench,  been  two  or  three  decisions  in  the  Court  of 
Exchequer  to  the  contrary  of  tliose  two  prior  decisions. 

Your  Lordships  well  know  that  the  liarons  of  the  Court  of  Exchequer  are  verj- 
peculiarlv  conversant  with  the  revenue  of  the  Crown.  It  is  their  peculiar  duty  to 
attend  to  and  enfoit-e  the  rights  of  the  Crown  against  the  subject,  as  connected  with 
that  revenue. 

The  two  cases  Avhich  are  reported,  and  which  are  against  the  rights  of  the  Crown, 
appear  to  have  proceeded  upon  two  grounds  :  one  groimd  was,  that,  by  tlie  seizure  of 
the  slieritf,  the  property  of  the  goods  was  divested  out  of  the  debtor ;  another  ground 
was,  that,  according  to  the  true  interpretation  of  the  statute  passe<l  in  the  time  of  H.  8., 
the  execution  of  the  Crown  was  not  to  be  preferred. 

Now,  with  regard  to  the  first  point,  namely,  the  supposal  that  the  property  was 
divested  out  of  the  debtor  by  the  seizure  of  the  goods  ;  by  the  act  of  the  sheriff  in 
seizing  the  goods,  it  appears  to  me,  upon  due  consideration,  and  so  the  majority  of  the 
Judges  thought,  that  the  proposition  could  not  be  maintained.  Property  cannot  be 
divested  out  of  one  per.sou,  without  being  vested  in  anotlier ;  and  it  is  impossible 
to  say  in  whom  the  property  does  become  vested,  if  the  investment  be  taken  out  of 
the  debtor.  It  has  been  argued,  that  the  jwoperty  is  vested  in  the  sherifl',  because 
there  are  authorities  to  shew  that  the  sherifl',  if  the  property  be  taken  out  of  his  hands, 
may  maintain  an  action  of  trover  against  the  wrongdoer.  These  actions  are  [453] 
maintainable  upon  a  ground  perfectly  distinct  from  the  right  of  property  ;  they  are 
maintainable  upon  the  ground  of  possession.  Any  man  in  possession  of  goods,  wliether 
as  the  bailee  or  otherwise,  may,  in  his  own  name,  maintain  an  action.  The  powei-, 
therefore,  of  bringing  an  action  of  this  kind  does  by  no  means  prove  that  the  property 
is  in  the  sherifl'. 

It  has  been  supjiosed  by  some,  that  the  property  is  in  the  judgment  creditor ;  but 
it  is  perfectly  clear,  upon  consideration  of  the  subject,  that  tlie  judgment  creditor  has 
no  property  in  the  goods  while  they  remain  in  the  hands  of  the  sheriff.  If  the  sherifl' 
executes  the  process  of  the  Court,  and  makes  a  bill  of  sale  to  the  plaintifl'  in  the  action, 
then  the  judgment  creditor  obtains  the  property ;  but  until  that  is  done,  while  the 
goods  are  in  the  possession  of  the  sherifl',  they  are  in  the  custody  of  the  law,  but  still 
remain  the  property  of  the  debtor  to  whom  they  originally  belonged.  If  the  property 
were  divested,  some  ceremony  would  be  necessary  to  revest  it ;  but  there  is  no  ceremony. 
If  the  debtor  pays  the  money  to  the  sherifl',  the  sheriff  withdraws ;  he  executes  no 
conveyance,  he  does  not  even  go  through  anv  ceremonv,  but  all  he  does  is  to  withdraw, 
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ami  leave  the  gucids  wlierr  llicy  were.  It.  ajipeais  to  me,  thi-n-fdre,  that,  putting  Hip 
case  sliortly  upon  that  grotnul,  of  a  supposed  divestinp;  of  the  )iroperty,  it  can  by  no 
means  sustain  the  two  cases  ^vlli(■h  I  liave  referred  to,  ami  whiVli  (h'cidcd  against  the 
right  of  the  Crown. 

It  remains  to  consider  the  efl'ect  of  the  statute  upon  which  so  mucli  reliance  \va.s 
placed.  That  was  the  statute  passed  in  the  reign  of  H.  8.  ;  and,  upon  the  first  view 
of  it,  considering  that  statute  by  itself,  and  without  regard  to  the  state  of  the  [454] 
law  as  it  previously  existed,  it  might  seem  that  the  argument  founded  upon  it  was 
correct.  IJy  tliat  statute  it  is  enacted,  "That  if  any  suit  he  eommenced,  or  any  process 
"  be  hereafter  awarded  for  the  recovery  of  any  of  the  King's  debts,  the  same  suit  and 
"  process  shall  be  preferred  before  the  suit  of  any  person  or  jicrsons,  and  the  King,  his 
"  heirs  and  successors,  shall  have  first  execution  against  any  defendant  or  defendants, 
"  of  and  for  his  said  delits,  before  any  other  person  or  i)ersons,  so  always  that  the 
"  King's  suit  be  taken  and  commenced,  or  process  awarded  for  the  said  debt  at  the 
"  King's  suit,  before  judgment  given  for  the  said  other  person  or  persons." 

As  I  have  already  intimated,  if  that  statute  were  read  ^vithout  regard  to  the  state 
of  the  law  as  it  existed  at  that  time,  it  certainly  would  furnish  an  argument  against  the 
right  of  the  Crown ;  but  that  act  of  parliament,  like  every  other,  is  to  be  construed 
with  regard  to  the  state  of  the  law  as  it  previously  existed  ;  and  so  construing  that 
statute,  it  will  be  found  not  t(i  ajiply  to  a  case  like  the  present. 

By  the  common  law,  the  King  had  a  right  of  preventing  any  subject  from  suing 
any  of  his  debtors ;  it  was  the  practice,  and  a  right  was  sometimes  exercised,  of 
granting  to  those  who  were  his  debtors  a  protection  ^vhich  prevented  any  of  his 
subjects  from  bringing  any  suit  against  them.  Thus  the  law  stoorl  until  an  act  of 
parliament  passed,  which  I  shall  draw  ycmr  liOrdships'  attention  to,  namely,  the  statute 
of  the  25  K.  3.  e.  19.  That  statute  shews  what  the  law  was  before  it  was  passed,  and 
introduces  an  alteration  in  favour  of  the  suitor,  and  it  is  in  these  terms:  "  For-[455]- 
"  asmuch  as  our  Lord  the  King  hath  made  before  this  time  protections  to  divers 
"  people  which  were  bounden  to  him  in  some  manner  of  debt,  that  they  should  not  be 
"  impleaded  of  the  debts  which  they  owed  to  other,  till  they  had  made  satisfaction  to 
"  our  Lord  the  King  of  that  ^\-hich  to  him  was  due  by  them  by  reason  of  his 
"  prerogative,  and  so  during  such  protections  no  man  hath  dared  to  implead  such 
"  debtors."  Your  Lordships  will  observe,  that  the  preamble  recites  the  law  to  be  as  I 
have  stated  it,  namely,  that  the  King  by  his  protection  was  in  the  jiractice,  and  had 
the  right  to  prevent  any  person  from  commencing  any  suit  against  his  debtor.  Then 
it  goes  on  to  enact :  "  It  is  accorded  and  assented,  that  notwithstanding  such 
"  protections,  the  parties  which  have  actions  against  their  debtors  shall  be  answered  in 
"the  King's  Court  by  the  debtors;  and  if  judgment  be  thereupon  given  for  the 
"  plaintitt'  or  demandant,  the  execution  of  the  same  judgment  shall  be  put  in  suspense 
"  till  satisfaction  be  made  to  the  King  of  liis  debt ;  and  if  the  creditors  will  undertake 
"  for  the  King's  debt,  they  shall  be  thereunto  received,  and  moreover  shall  have 
"  execution  against  their  debtors  of  the  debt  due  to  them,  and  also  shall  recover  against 
"  them  as  much  as  they  shall  jiay  to  the  King  for  them."  This  statute,  therefore,  so 
far  altered  the  law,  as  that  it  enables  the  subject  to  bring  an  action  against  his  debtor, 
although  lie  be  a  debtor  to  the  Crown,  which  before  he  could  not  do;  but  nevertheless 
it  prevents  him  from  taking  out  execution,  Tinless  he  first  satisfies  the  debt  of  the 
Crown. 

This  was  the  state  of  the  law  l)efore  the  ))assing  of  the  statute  to  which  I  have 
referred,  namely,  the  statute  of  33  H.  8.  The  subject  might  commence  [456]  an 
action,  and  might  have  proceeded  even  to  judgment,  but  could  have  no  execution 
without  satisfying  the  King's  debt.  All,  therefore,  that  the  statute  of  H.  8.  does,  is  to 
allow  a  party  to  have  execution  without  satisfying  that  debt ;  it  authorises  him  to  take 
out  his  writ,  but  does  not  apply  to  a  case  in  which  there  are  conflicting  executions, 
which  is  the  case  in  question.  If  it  should  be  taken  literally,  that  the  King  should 
not  have  execution  unless  his  suit  were  commenced  before  a  judgment  given  for  the 
subject,  the  consequence  would  be,  that  tlie  subject  might  obtain  judgment  against  the 
King's  debtor,  and  forbear  taking  out  execution  for  a  considerable  length  of  time,  and 
during  all  that  time  prevent  the  Crown  from  recovering  its  debt;  by  taking  out 
execution,  they  wouhl  be  open  to  collusion  on  the  part  of  the  subject,  and  operate  to 
the  great  ]irejudice  of  the  Kind's  revenue  and  his  rights. 
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I  am  tliercinrc  uf  opinimi,  that  the  true  oti'ect  of  this  statute  is  tn  allmv  the, 
subject  to  obtain  juilgment,  and  even  to  sue  out  execution,  witliout  first  making 
satisfacticin  to  the  King,  but  nevertheless  to  leave  the  law  in  all  other  respects  as  it 
stooil  before  ;  namely,  if  the  King's  execution  comes  while  the  goods  remain  the 
property  uf  the  debtor — (and,  as  1  have  already  stated,  my  opinion  is,  that  they  do 
remain  tlie  property  of  the  debtur,  although  they  be  taken  possession  of  by  the  sheriff,) 
the  King's  execution  shall  prevail.  The  contrary  of  that  has  been  decided  in  the  two 
cases  of  Uppom  v.  Sumner,  and  Eorke  v.  Dayrell ;  but  there  are  two  or  three  decisions 
of  the  Court  of  Exchequer  in  accordance  with  my  view  of  the  subject.  I  do  not  know 
that  it  is  necessary  to  trouble  your  Lordships  with  re-[457]-fBrring  to  those  cases ;  they 
were  very  much  considered  in  tin-  Court  of  Exchequer,  and  the  decision  in  one  of  them 
afterwards  became  the  subject  of  enijuiry  in  the  Court  of  King's  Bench.  The  case  is 
reported  by  the  name  of  Thurston  r.  jNIills  :  the  point  of  law  which  is  tlie  question  in 
the  present  case,  was  twice  argued  before  that  Court;  and  a  third  time  upon  a  question 
preliminary  to  the  question  argued  on  the  two  first  occasions,  and  which  was  really  the 
question  in  the  cause.  Upon  that  preliminary  question,  which  regarded  only  the  form 
of  the  action,  the  Court  of  King's  Bench  decided  against  the  plaintiff.  The  main 
question  was  there  left  untouclied  ;  but  [  think  it  may  be  collected,  though  not  very 
clearly,  that  the  ojjinion,  at  least  of  some  of  the  Judges  wlio  sat  in  the  Court  at  that 
time, — Lord  Ellenborough  being  at  the  head  of  them,  and  JMr.  Justice  Le  Blanc  being 
one  of  them, — was  in  favour  of  the  Crown.  I  cannot  assert  positively  that  it  was  so  ; 
but  in  reading  the  report  of  the  case,  and  from  my  own  recollection  (jf  the  question 
introduced  into  the  argument  of  it,  I  am  strongly  inclined  to  think  that  it  was  so,  and 
I  formed  that  opinion  at  the  time. 

The  ground  upon  which  these  two  decisions  uf  Uppom  /'.  Sumner  [2  Black.  W. 
1249],  and  Korke  r.  Dayrell  [4  T.  K.  402],  have  proceeded,  as  to  the  divesting  of  the 
property  out  of  the  debtor  anil  vesting  it  in  another,  failing,  in  my  opinion  ;  and  the 
argument  also  that  was  founded  upon  the  ci instruction  of  the  statute  of  H.  8.  failing, 
on  a  due  consideratinn  of  that  statute  with  regard  to  the  law  as  it  existed  before,  my 
opinion  is,  that  the  Crown  has  a  right  of  priority  in  this  case  before  the  subject,  and 
consequently,  that  the  judgment  of  the  Court  of  Exchequer  mu.st  be  [458]  affirmed. 
I  should  further  say,  that,  according  to  the  practice  at  that  time,  although  the  law  has 
been  altered,  the  judgment  of  the  Court  of  Exchequer  in  this  case  was  removed  by  a 
writ  of  error,  and  argued  before  the  Chief  Justices  of  the  King's  Bench  and  of  the 
Common  Pleas,  of  whom  I  was  one,  and  my  Lord  Wynfonl  the  other:  we  did  not 
come  to  the  same  conclusion  upon  that  occasion ;  and  therefore  we  affirmed  the 
judgment,  understanding,  and  meaning,  that  the  question,  which  was  one  of  great 
importance,  should  be  brought  to  this  House.  I  have  since  conferred  with  my  Lord 
Wynford  upon  the  subject;  and  I  have  learned  from  him,  that  he  is  now  perfectly 
satisfied  with  the  opinion  which  I  have  ventured  to  give  to  your  Lordships,  and  by 
which  I  propose  to  affirm  the  judgment  of  the  Court  of  Exchequer. 

The  Lord  Chancellor,  upon  a  review  of  the  authorities,  said,  that  he  entertained  a 
strong  opinion  that  the  judgment  of  the  Court  of  Exchequer  in  this  case  was  right,  and 
ought  to  be  affirmed:  that  he  concurred  in  the  opinions  prijnounced  by  tlie  majority  of 
the  learned  Judges,  in  answer  to  the  questions  put  to  them  :  and  that  the  settlement 
of  the  question  was  of  more  importanije,  than  the  mode  in  which  it  should  be  settled. 

Juilyiuent  affirmed. 
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[459]  APPENDIX. 
SCOTLAND. 

COURT    OF    SESSION. 

Alexander  Baillie, — Appellant;  Miss  Margaret  Grant,- — Eespo7idcnt 

[1832]. 

[Mews'  Dig.  ii.  144.     S.C.  9  Bing.  121  ;  2  U.  &  Scott,  193]. 

1!.,  who  was  indebted  to  G.  in  a  sum  exceeding  £100,  became  a  trader  in 
Scotland,  and  after  the  discontinuance  of  his  trade,  but  before  the  concerns 
of  his  trade  were  wound  up,  and  being  still  indebted  to  G.,  committed  an 
act  of  bankruptcy  :  Held,  that  he  was  liable  to  a  sequestration  as  a  notour 
bankrupt,  upon  debt,  trading,  and  act  of  bankruptcy. 

The  Resp(.nident  inherited  the  estate  of  l^ilniuir  as  co-heiress  with  the  wife  of  the 
.\ppellant  and  another  sister.  After  the  marriage  of  the  Appellant,  various  transactions 
regarding  the  family  interest  took  place  among  the  parties.  In  particular,  two  actions 
were  raised  against  the  Appellant  and  his  wife,  regarding  his  intromissions  with  the 
rents  of  Pilmuir  :  the  one  by  Miss  Jean  Grant  and  her  trust-assignee,  for  £798  Is.  lOjd. ; 
the  other  by  the  Respondent,  Miss  ilargaret  Grant,  and  her  [460]  trust-assignee,  for 
£1291  15s.  3d.  During  the  dependence  of  these  actions,  viz.  on  the  iStli  and  14th  of 
January,  1812,  the  parties  submitted  their  whole  mutual  questions  and  claims,  and,  in 
particular,  the  two  actions  above  mentioned,  to  ilr.  Charles  Ferrier,  accountant  in 
Edinburgh,  who,  on  the  20th  of  October,  1812,  after  having  heard  the  parties,  and 
considered  the  whole  accounts  and  other  documents  produced,  especially  those  relatmg 
to  the  two  actions  above  mentiiiued,  decerned  against  the  ^Vppellant  for  the  sum  of 
£1197  1.5s.  .3d.,  and  £24  Is.  2d.,  with  interest  from  the  1st  of  June,  1812,  in  favour  of 
the  Respondent;  and  for  the  sums  of  £280  4s.  9|d.,  £316  14s.  6d.,  and  £1  3s.,  with 
interest  from  the  1st  of  June,  1812,  in  favom'  of  5liss  Jean  Grant.  The  liferent  of  the 
two  last  sums  belonged  to  the  Respondent,  under  the  settlement  of  Miss  Jean  Grant, 
who  died  in  November,  1815.  And  the  Respondent  was  otherwise  creditor  of  the 
Appellant.  No  part  of  these  principal  sums,  or  of  the  interest  upon  them,  had  been 
paid  to,  or  received  by,  either  the  Respondent  or  her  trust-assignee,  or  in  any  way 
compensated.  The  Respondent,  by  a  deed  of  retrocession  from  her  trust-assignee,  dated 
the  2d  of  September,  1830,  ^^'as  re-invested  with  full  right  t(i  the  sums  contained  in  the 
decreet-arbitral. 

In  1819,  the  Appellant,  having  in  his  hands  the  above  mentioned  principal  sums 
and  interests  of  the  Respondent,  began  business  as  a  grocer  and  spirit-dealer  in  the 
Canongate  of  Edinburgh.  In  this  business,  wliicli  tlie  Appellant  continued  for  some 
tune,  the  funds  and  termly  interests  of  the  Respi indent  were  embarked  with  his  own 
property.  The  business  then  carried  on  by  the  Appellant  liad  [461]  been  discontinued, 
but  was  not  wound  up  at  the  date  of  the  proceedings  below,  nor  had  he  produced  any 
state,  discharge,  or  other  evidence  to  shew  that  liis  afiairs  were  brought  to  a  conclusion. 
Debts  then  owing  and  debts  contracted  in  his  business  were  not  discharged.  Besides 
the  claims  of  the  Respondent  and  of  the  trustees  of  her  sister,  and  claims  at  tlie  instance 
of  other  parties,  various  taxes,  tent,  wages,  and  other  delits,  were  paid  for  the  jVppellant 
by  his  brother,  ^Ir.  Thomas  Baillie,  solicitor,  in  Edinburgh,  and  formed  part  of  claims 
made  judiciallv  and  otlierwise  on  the  Appellant  at  the  instance  of  his  brother  or  others 
in  his  right. 

The  Appellant,  as  alleged,  was,  on  the  r2th  of  March,  1830  {i.e.  at  the  date  of  the 
petition  for  sequestration),  insolvent,  notour  bankrupt,  and  liable  to  sequestration  under 
the  statute. 

As  the  submission  and  decreet-arbitral  above  mentioni'd,  bolli   containing  clauses  of 
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execution,  had  been  mislaid,  the  Kespondent  bruught  an  (inUnary  action  against  the 
Appellant  in  1829,  for  the  sum  of  £1197  15s.  3d.,  decerned  for  as  above,  being 
prepareil  to  prove  the  tenor  of  the  documents  missing.  During  the  dependence  of  that 
action,  however,  they  were  recovered.  The  Respondent  immediately  relinquished  the 
ordinary  action,  and  raised  diligence  on  the  decreet-arbitral  against  the  Appellant.  In 
September,  1829,  he  was  charged  at  the  instance  of  the  Respondent,  upon  the  decreet- 
arbitral,  to  pay  the  above  mentioned  sum  of  £1197  15s.  3d.  He  was  denounced,  upon 
letters  of  horning,  on  the  20th  of  January,  1830,  and  the  Respondent  raised  letters  of 
caption  against  him  on  the  22d  of  January,  1830.  But  he  was  not  incarcerated  under 
them,  as,  on  the  19th  [462]  of  January,  1830,  he  had  retired  to  the  Sanctuary,  the 
protection  of  which  he  pleaded  when  aiijjrehended  there  by  a  messenger  on  the  5th  of 
March,  1830,  under  the  above  caption,  for  the  purpose  of  rendering  him  notour 
bankrupt.  A  year  or  two  before  the  date  of  the  appeal,  the  Appellant  succeeded,  by 
the  death  of  a  brother,  to  a  large  sum  of  money,  which  was  invested  in  government 
stock. 

The  Respondent,  Avho  had  previously  adjudged  a  house  belonging  to  the  Appellant 
(in  value  about  £550),  presented  to  the  Lord  Ordinary  on  the  Bills  for  the  Court  of 
Session,  on  the  12th  of  March,  1830,  a  petition  for  sequestration  of  his  estate  under  the 
bankrupt  statutes. 

To  this  petition  the  Appellant  gave  in  answers,  in  which  he  pleaded,  first,  That  the 
claims  of  the  Respondent  did  not  render  her  a  creditor  qualified  to  apply  for  sequestra- 
tion. Second,  That  he  had  niit  the  character  requisite  to  sequestration  of  his  estate 
under  the  statutes. 

The  case  having  been  thereafter  prepared,  and  the  record  closed,  on  revised 
condescendence  and  answers  and  notes  of  pleas,  the  First  Divisiiin  of  the  Court,  on  the 
20th  of  May,  1830,  sequestrated  the  estate  of  the  ^Vppellant  by  the  following  inter- 
locutor:— "Edinburgh,  20th  of  May,  1830. — The  Lords  having  advised  this  petition, 
"  with  the  answers  given  in  thereto,  and  the  closed  record,  and  having  heard  the 
"  counsel  for  the  parties,  they  repel  the  objections,  sequestrate  the  whole  estate  and 
"  effects  of  the  .said  Alexander  Baillie,  in  terms  of  the  statute  ;  appoint  the  creditors  t(.) 
"  hold  two  meetings  at  the  place  and  times  specified  in  the  note,  and  for  the  purposes 
"  mentioned  [463]  in  the  petition,  as  directed  by  the  statute  ;  grant  commissi(m  as 
"  prayed  for  ;  ordained  the  petitioner  to  advertise  the  sequestration,  and  times  and 
"  place  of  the  meetings,  in  the  Edinburgh  and  London  Gazettes,  in  the  nsual  form." 
(Signed)  "  C.  Hope,  I.  P.  I)." 

Against  this  judgment  the  Appellant  presented  a  petition  of  appeal.  The  case  was 
argued  before  the  House  on  the  Judges  being  in  attendance. 

The  authorities  eited  were,  for  the  Appellant,  Dick  v.  Lyell,  F.  C.  28th  January, 
1815.  Low  V.  Craw,  in  a  note  to  the  above  case.  Crammond  v.  Hogg,  21st  February, 
1815.  Cook  V.  Cuthil's  Trustees,  21.st  February,  1829.  Bell's  Comment,  vol.  ii. 
p.  316.  5th  edit. 

For  the  Respondent,  Bell's  Comment,  ii.  316.  5th  edit.  Dick  v.  Lyell,  28tli 
January,  1815.  F.  C.  p.  180.  No.  46.  Low  i-.  Craw,  8th  July,  1815.  F.  C.  Note  to 
Dick  V.  Lyell,  supra.  Cramond  r.  Hogg,  21.st  February,  1815.  F.  C.  p.  231.  No.  61. 
Cook  V.  Cuthil's  Trustees,  21st  February,  1829.  F.  C.  and  Sh.  and  D.  See  also  Sess. 
Paper,  No.  LXXXYII.  F.  C.  Red.  Note  and  Record.  Young  t'.  Baillie,  pp.  4.  and  14. 
No.  14.  Process. 

At  the  conclusion  of  the  argument  the  following  questions  were  put  to  the 
Judges ; — 

A.,  not  a  trader,  becomes  indebted  to  B.  to  the  amount  of  £100.  A.  afterwards 
becomes  a  trader,  and  ceases  to  be  a  trader,  never  having  paid  his  debt  to  B.  After 
ceasing  to  be  a  trader  he  commits  an  act  of  bankruptcy.  Can  B.  support  a  commission 
against  him,  upon  his  debt,  and  that  act  of  bankruptcy? 

[464]  The  unanimous  opinion  of  the  .ludges  was  delivered  by  Tindal  C.  J. 
Upon  this  question,  the  Judges,  who  have  heard  the  argument  at  your  Lordships' 
bar,  are  of  opinion  that  a  commission  may  be  supported  against  A.  upon  the  debt  and 
act  of  bankruptcy  above  supposed. 

It  has  been  decided,  and  has  long  been  considered  as  law,  that  a  debt  contracted 
before  a  man  enters  into  trade,  but  continuing  unpaiil  at  and  after  the  tiiii<'  he  is  in 
trade,  is  a  sufficient  tlebt  to  support  a  commission  taken  out  against  him,  upon  an  act  of 
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bankruptcy  committed  whilst  he  is  a  trader,     (tiee  the  case  of  Butcher  i:  East,  l)iuitrl. 
Rep..  295.) 

It  has  also  been  established  beyond  dispute,  that  a  petitioning  creditor's  debt, 
contracted  during  the  trading  of  the  debtor,  will  support  a  commission  taken  out  against 
him  on  an  act  of  bankruptcy  committed  after  the  trading  has  ceased  :  this  point  has 
been  settled  to  be  law  by  various  decisions,  commencing  with  that  of  Heyler  r.  Hall, 
Palmer's  Eep.  32.5,  ami  ending  with  that  of  Ex-parte  Bamford,  15  Yes.  jun.  458. 

But  it  is  contended,  that  although  each  of  those  pro]iositions  be  true  separately,  yet 
that  no  inference  can  be  drawn  from  them,  that  the  debt  conti'a<'teil  before  the  trading, 
but  subsisting  during  its  continuance,  and  the  act  of  bankruptcy  committed  after  the 
trading,  will  support  a  commission.  We  think,  however,  that  no  valid  or  substantial 
distinction  in  this  respect  can  be  drawn  between  the  debt  contracted  before,  and  that 
contracted  during,  the  trading. 

The  debt  contracted  before  trade,  but  remaining  [465]  unpaid  at  and  after  the  time 
the  debtor  enters  into  trade,  appears  to  us  tn  be  a  subsisting  debt  for  every  purpose, 
and  subject  to  every  consequence  which  belongs  to  a  debt  originall}'  contracted  during 
trade. 

It  is  the  same  with  respect  to  the  trader's  ability  to  carry  on  his  trade.  Tlie  money 
lent  to  the  person  who  afterwards  commences  trade,  nw}'  be,  and  often  is,  the  very 
capital  upon  which  the  trade  itself  is  carried  on.  At  all  events,  the  credit  given  to  the 
trader  by  the  forbearing  to  demand  repayment,  is  one  of  the  sources  from  which  such 
capital  is  derived,  and  is  the  same,  in  ett'eot,  as  a  new  loan.  Again,  the  debt  is  attended, 
in  both  cases,  with  the  same  couseepiences  as  to  the  trader's  ability  to  repay  it ;  for,  in 
each,  the  power  of  repayment  is  equally  aifected  by  the  success  or  failure  of  the  trader. 
Jfo  one  would  contend,  that  a  debt  contracted  during  the  period  of  trading,  though  not 
a  trade  debt,  but  contracted  for  private  purposes,  and  applied  to  private  occasions, 
perfectly  distinct  from  the  trade,  is  to  be  t'onsidered  as  differing,  in  any  respect,  from  a 
<lebt  contrai^ted  in  tlic  course  of  the  trade  itself.  It  seems,  therefore,  rather  an 
artificial  distinction,  than  a  substantial  difference,  to  hold,  that  the  debt  contracted  after 
the  trading  has  commenced,  shall  support  the  commission  taken  out  on  act  of  bankruptcy 
committed  after  the  trading  had  ceased  ;  but  that  the  debt  contracted  before  the  trading, 
but  continued  afterwards,  shall  not  be  attended  with  the  same  consequence.  If  a 
commission  cannot  be  supported  under  these  circumstances,  a  trader,  by  giving  up  his 
trade,  which  is  a  vohuitary  act  on  his  part,  would  have  the  power  of  depriving  his 
[466]  former  creditors  of  the  benefit  of  the  bankrupt  law  by  enforcing  an  equal 
distribution  of  his  ett'ects  amongst  all  his  creditors,  and  would  be  enabled  to  pay  his 
subsequent  creditors  out  of  the  very  funds  furnished  or  increased  liy  those  who  were 
his  creditors  before  he  began  trade  :  and  upon  referring  to  the  bankrupt  acts,  there  does 
not  appear  to  be  any  distinction  created  between  these  two  classes  of  creditors,  as  to  the 
right  to  petition  fur  a  commission. 

The  first  statute  which  mentions  a  commission,  is  the  13  P^liz.  c.  7.  s.  2.,  which  states, 
in  the  most  general  terms,  "  That  the  Lord  Chan(;ellor  for  the  time  being,  upon  every 
"  complaint  made  in  writing  against  such  person  or  persons  being  bankrupt,  as  is  before 
"  defined,  shall  have  full  power,  by  commission  under  the  great  seal,  to  name,  assign, 
"  and  appoint  the  persons  therein  described."  And  all  the  subsequent  statutes  contain 
an  enactment  .similar  in  effect  to  that  in  6  G.  4.,  the  present  bankrupt  act,  viz.  that  the 
Lord  Chancellor  shall  have  power,  upon  petition  made  to  him  in  writing,  against  any 
trader  having  committed  an  act  of  bankruptcy,  "  by  any  creditor  or  creditors  of  such 
"  trader,"  to  issue  his  commission  :  words  which  comprehend  equally  all  (creditors  for 
debts  existing  during  the  tr-ading,  whether  contracted  before  or  after  tlie  commencement 
of  the  trading. 

The  ])rincipal  stress  of  the  argument  at  yiiur  Lordships'  bar  was  placed,  first,  upon 
the  precise  language  used  by  the  Judges  in  the  cases  above  referred  to,  wherein  they 
assign  the  reason  for  their  opinion,  that  the  debt  grew  during  the  trading.  But  in 
these  cases  the  Judges  speak  with  reference  [467]  to  the  jiarticular  facts  of  the  cases 
immediately  before  them;  and  such  expression  utlords  no  neces.sary  inference,  that,  if 
the  cases  now  under  discussion,  had,  like  the  present,  been  cases  of  a  debt  remaining 
and  continuing  during  the  trading,  their  conclusion  drawn  from  the  other  facts  would 
not  have  been  precisely  the  same.  Again,  it  has  been  argued,  that  the  statutes  only 
authorise  the  .suing  out  a  commission  against  a  person   using  the  trade  of  merchandise 
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by  buying  and  selling,  etc.  ;  and  tliat.  the  ground  upon  which  a  coinniission  is  allowi'd 
to  be  sued  out  on  act  of  bankruptcy  committed  by  the  debtor  after  he  has  ceased  to 
trade,  is,  that  he  cannot  be  considered  as  having  left  off  trade  whilst  any  of  the  debts 
contracted  during  trade  are  still  unpaid.  But  if  the  debts  contracted  before,  but  con- 
tinuing after,  are  virtually  and  substantially  the  debts  of  the  trader,  whilst  a  trader,  as 
we  think  they  are,  the  words  of  the  statute  which  are  allowed  to  extend  to  the  one, 
ought,  in  reason,  to  be  held  to  include  the  other  also. 

Upon  the  whole,  we  think,  that  both  upon  the  reasonableness  of  the  thing,  and 
also  upon  the  proper  construction  of  the  bankrupt  acts,  a  commission  may  be  well 
supported  under  the  circumstances  supposed  in  the  case  submitted  to  lis  by  this  House. 

Tlie  Lord  Chancellor. — As  this  case  turned  upon  a  principle  applicable  equally  to 
Scotch  and  to  English  cases  of  bankruptcy,  and  there  was  no  decision  upon  the  question 
exactly  in  point,  it  was  deenaed  a  proper  case  to  be  submitted  for  the  opinion  of  the 
Judges.  In  the  opinion  now  given  I  entirely  concur,  and  propose  to  move  that  the 
judgment  should  be  affirmed — but  without  costs,  as  it  is  a  new  case. 

Judgment  affirmed. 

[468]  SCOTLAND. 

COURT  OF  SESSION. 

Catherine  Munro,  or  Rose,  and  Hugh  Eoqe  her  Husband,  for  his  Interest, 
— Appellants;  John  Saunders,  otherwise  Eose,  and  his  Curators 
Respondents  [1832]. 

[See  Munro  v.  Munro,  1840,  7  01.  &  F.  842  ;  Dalhoude  v.  M'Douall,  1840,  7  CI.  &  F. 
817,  and  notes  thereto;  also  /?«  re  Goodmans  Trusts,  1881,  17  Ch.  D.  268;  and 
In  re  Grove,  1888,  40  Ch.  D.  221.] 

R.,  by  birth  a  Scotchman,  and  holding  land  in  Scotland,  which  he  visited 
occasionally,  but  being  domiciled  in  England,  cohabited  with  an  English 
woman,  by  wliom  he  had  a  natural  son.  After  the  birth  of  the  child  he 
Avent  to  Scotland,  and  tliere,  after  a  residence  of  fifteen  days,  married  the 
mother,  according  to  the  forms  of  law  in  Scotland,  and  remained  there 
visiting  his  friends  and  superintending  his  estates  for  about  two  months, 
when  he  returned  with  his  wife  and  child  to  England,  where  they  remained 
domiciled  until  his  death  :  Held,  that  the  child  was  not  heir  to  the  reputed 
father  so  as  to  inherit  lands  in  Scotland. 

This  case  arose  upon  a  proceeding  in  a  declaration  of  bastardy,  instituted  by  tlie 
-Vppellant  against  George  Saunders  or  Ross ;  and  the  legitimacy  or  illegitimacy  of  the 
Respondent  was  the  sole  question  in  the  cause  and  appeal. 

The  facts  of  the  case,  found  by  the  Court  below,  as  admitted  by  the  parties,  or 
averred,  and  not  denied  or  proved,  were  as  follows  : — Alexander  Ross,  by  birth  a 
Scotchman,  went,  in  early  life,  to  London,  and  settled  there  in  business,  as  an  [469] 
army  agent:  that  in  the  year  1786,  he  succeeded  to  the  entailed  estate  of  Cromarty,  in 
Scotland,  and  also  inherited  a  paternal  estate  in  Scotland,  called  Overskibo ;  and  was 
inrolled  as  a  freeholder  in  two  of  the  counties  of  Scotland  :  that  after  he  went  to 
England  he  resided  either  in  London  or  its  neighbourhood,  until  his  death,  in  1820: 
that  during  all  that  period  he  occasionally  visited  Scotland,  for  the  purpose  of  voting, 
as  a  freeholder,  at  elections ;  granting  leases  of  his  lands  :  for  amusement,  or  upon  visits 
to  his  friends  ;  and,  in  jiarticular,  that  at  the  time  of  his  marriage  (after  stated)  he 
came  to  (and  abode  in)  Scotland  for  about  four  months:  that  Alexander  Ross  and 
Elizabeth  Woodman,  the  Respondent's  mother,  were  regularly  married  at  Leith,  on  the 
lOtli  of  June,  1815;  after  which  he  went  to  his  estate  of  Cromart}',  in  the  north  of 
Scotland,  accompanied  by  the  Respondent,  and  resided  there  for  some  weeks  :  that 
subsequent  to  the  marriage  the  Respondent  was  treated  by  the  parents  as  their  lawful 
son,  and  was  so  .styled  in  the  deeds  of  settlement  executed  by  Alexander  Ross  accord- 
ing to  the  forms  of  law  in  Scotland. 
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The  action  of  declaration  was  commenced  in  the  proper  jurisdiction,  the  Consistorial 
Court  of  Commissaries,  where  judgment  was  given  for  the  Eespondent ;  and  upon  a 
bill  of  advocation  (appeal)  to  the  Court  of  Session,  the  judgment  of  the  Commissaries 
was  affirmed.     The  appeal  to  the  House  of  Lords  was  against  these  judgments. 

For  the  Appellants,  Mr.  Jefl'rey  (Dean  of  Faculty)  and  Dr.  Lushington. 

For  the  Respondents,  Mr.  Brougham,  Mr.  Key,  and  Mr.  Dundas. 

[470]  The  authorities  cited  were  as  follows  : — 

For  the  Appellant, — Huber.  Praelect.  de  Confiictu  Legum,  2.  1.  3.  §  8.  10.  12. 
Burgundus  ad  Consuet.  Fland.  Trait.  3.  No.  12.  P.  Voet.  de  Stat.  p.  138.  Hertius  de 
Collis.  Leg.  1.  4.  8.  Hofacher,  Princ.  Jur.  Civ.  Rom.  i.  p.  112.  114.  ^lerlin  Rep.  de 
Jurisp.  tit.  Legitimat.  Vooeda  de  Stat.,  3.  47.  in  Bib.  Fac.  Pothier,  lutrod.  au  Cout. 
§  2.  Cod.  de  Incolis  Dig.  ad  Municipalem,  L.  50.  tit.  1.  Muller,  Promt,  tit.  Domi- 
cilium,  et  tit.  Forum,  Contract.  Boullenois,  Traite  de  la  Personalite,  etc.  vol.  i.  p.  62. 
Christophe  de  Conti,  June  21st,  1668.  Guessiere,  Journal  des  Audiences,  tom.  2.  c.  7. 
Bruce,  April  15.  1790.  (Bell's  Cons.,  519.)  Douglas,  February  7.  1792  (2928.),  and 
March  18.  1796,  in  D.  P.  Ommaney,  March  18.  1796,  D.  P.  Hog,  June  7.  1791. 
(8193.  Bell,  491.  att'.  D.  P.,  May  7.  1791.)  Bempde  v.  Johnson,  3  Yes.  198.  Somer- 
ville  V.  Somerville,  5  Ves.  758.  Strothers,  July  1.  1803.  (No.  4.  Ap.  For.  Comp.) 
Selkrig  r.  Davies,  2  Dow.  230.  Pedie  v.  Grant,  D.  P.,  July  5.  1825.  ]\Iorecombe  v. 
M'Lellan,  June  27.  1801.  (F.  C.)  Sheddeu  v.  Patrick,  July  1.  1803.  (No.  6.  App. 
Foreign)  Aff.  D.  P.,  March  2.  1808.     Strathmore  Peerage  Case,  D.  P.  July,  1821. 

For  the  Respondent, — Pothier,  vol.  iii.  p.  320.  Menochius,  p.  662.  No.  16. 
Schurti',  Cent.  2.  56.  No.  4.  Code  Napoleon,  Mot.  vol.  iii.  p.  15.  16.  61.  Perezius,  Lib. 
5  Tit.  27.  Huber  de  Conflictu  Legum,  ^  9.  12.  13.  15.  Diet,  des  Arrets,  vol.  i.  p.  777. 
vol.  ii.  p.  546.  2  Craig.  13.  16.  1  Ersk.  Inst.  6.  52.  1  Bank.  5.  54.  Hertius  de 
Collisione  Legum,  ^  4.  10.  16. 

Cited  in  the  judgment.     Case  of  Lolley,  Russ.  &  R.,  Cro.  Cas.  237. 

[471]  Karl  of  Eldon. — My  Lords,  the  cause  which  stand.s  next  for  judgment  is 
that  which  has  been  called  the  legitimation  cause.  It  is  not  my  intention  to  trouble 
your  Lordships  with  more  than  a  very  few  words  upon  that  case.  It  is  merely  to  state, 
that  the  points  which  have  been  raised  in  the  discussion  of  this  case  have  not  escaped 
my  attention,  and  that  I  do  not  give  an  opinion  upon  it  without  materially  considering 
the  cases  which  have  been  previously  decided.  I  have  looked  through  all  the  judg- 
ments in  the  Consistorial  Court,  and  the  judgment  of  the  learned  Judges  in  the  Court 
of  Session,  in  order  to  correct  the  opinion  I  had  formed  upon  those  former  cases,  and 
which  I  had  thought  it  right  and  consistent  with  my  duty  to  express.  I  have  listened 
with  the  utmost  attention,  also,  to  that  wliich  was  stated  at  your  Lordships'  bar  ;  and 
the  result  I  have  come  to  is,  that  it  is  not  possible  for  me  to  find  that  that  individual 
was  legitimate.     If  I  am  right  in  that,  the  judgment  must  be  reversed. 

The  Lord  Chancellor. — j\Iy  Lords,  in  this  case,  I  will  state  to  yoiu-  Lordships,  in 
a  word,  what  are  the  facts  of  the  case.  A  person  of  the  name  of  Ross,  who  was  a 
Scotchman  by  birth,  came  to  England  in  early  life,  and  resided  in  England,  where  he 
carried  on  business  for  fifty  years,  domiciled  in  London  where  that  business  was  carried 
on.  He  formed  a  connection,  I  think,  about  the  year  1811,  witli  a  woman,  witli  whom 
he  cohabited.  By  that  woman  he  had  a  child.  Five  years  afterwards,  while  he  was 
still  domiciled  in  London,  he  went  to  Scotland  with  the  child  and  with  the  woman, 
for  the  purpose  of  being  married.  He  did  [472]  not  go  to  Scotland  for  the  purpose 
of  remaining  in  Scotland,  but  went  obviously  animo  revertendi.  He  was  married  in 
Scotland ;  remained  in  that  country  a  few  weeks ;  returned  to  London  to  his  former 
domicile  ;  remained  there  during  the  continuance  of  liis  life,  and  died  in  London. 

The  question  is,  whether,  by  the  law  of  Scotland,  the  child  has  become  legitimate 
by  the  marriage  of  its  parents  under  the  circumstances  which  I  have  stated.  In  the 
argument  at  tlie  bar  a  principle  was  stated,  (upon  which,  however,  I  should  be  unwill- 
ing to  decide  this  case,)  that,  by  the  law  of  Scotland,  where  persons  cohabit  together, 
unmarried,  and  a  child  is  born,  and  they  afterwards  marry,  with  certain  exceptions  it 
is  implied  that  a  contract  of  marriage  was  formed  previous  to  the  conception  of  the 
child.  On  the  other  hand,  it  was  contended  at  the  bar,  as  it  had  been  contended 
in  the  Court  below,  that  the  principle  did  not  apply  to  a  case  of  this  description, 
for  that  no  sucli  contract  couM  constitute  a  mairiage  in  this  country  :  tliat  nothing 
could  constitute  a  marriage   in   England   except   the   ceremony  of   marriage  in  fade 
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ecdesice ;  and  that,  therefore,  if  such  be  the  principle  of  legitimation  per  subsequent 
niatrimonium  relied  upon,  the  individual  cannot  be  legitimate  in  this  case.  Attending 
to  the  whole  of  the  argument,  I  consider  the  law  of  Scotland  in  this  respect  fit  matter 
for  consideration  in  other  cases  :  but  I  do  not  wish  to  dispose  of  this  case  upon  that 
]irinciple. 

This  brings  lue  tlien  to  the  leases  to  which  my  noble  and  learned  friend  has  alluded. 
The  case  of  Shedden  v.  Patrick,  with  the  exception  of  the  diii'erence  of  country,  was 
similar  to  the  present.  A  native  of  Scotland  went  to  America,  where  lie  was  [473]  domi- 
ciled :  he  lived  there  for  more  than  twenty  years  :  he  lived  with  a  woman,  by  whom  he  had 
a  child  ;  and  he  afterwards  married  her  in  America  :  his  father  had  a  landed  estate  in 
Scotland  ;  and  the  child  born  previously  to  the  ceremony  of  marriage  claimed  as  his 
heir.  When  that  case  came  before  the  Court  of  Session  in  Scotland,  it  was  considered 
by  the  learned  Judges  in  that  Court  as  necessary,  in  the  first  instance,  to  determine, 
as  a  distinct  question,  the  question  of  legitimacy  and  the  question  of  status.  My  noble 
and  learned  friend  has  had  the  kindness  to  hand  me  a  manuscript  copy  of  the  opinions 
of  the  Judges  of  that  Court  at  the  time  when  that  case  was  decided.  The  fifteen 
Judges  of  the  Court  were  unanimous  in  their  judgment,  with  the  exception  of  only 
one,  who  expresses  his  dissent,  however,  with  great  doubt,  and  great  diffidence ;  and 
they  decided  in  that  case  in  the  manner  I  liave  stated  distinctly  and  clearly  against 
the  legitimacy.  Now,  referring  to  the  judgment  of  some  of  those  learned  Judges, 
I  should  infer  that  they  came  to  this  conclusion  upon  the  ground  which  I  am  about 
to  state  ;  that,  by  the  law  of  the  country  where  the  child  was  born,  it  was  not  only 
illegitimate,  as  is  found,  but  that  by  the  law  of  that  country  the  illegitimacy  was 
indelible,  and,  therefore,  a  subsequent  marriage  could  not  have  the  ett'ect  of  rendering 
the  child  legitimate.  A  distinction  might  possibly  be  made  between  a  marriage  in 
Scotland  and  a  marriage  in  America  ;  but  I  do  not  enter  into  that  distinction,  for  this 
reason, — that  if  a  marriage  be  celebrated  according  to  the  law  and  usage  of  the  country 
in  which  it  takes  place,  and  according  to  that  it  is  complete,  it  is  complete  every  where  : 
therefore,  [474]  I  do  not  see,  very  distinctly,  why  marriage  in  Scotland  should  have 
a  greater  ett'ect  than  would  be  attributable  to  a  marriage  in  America,  with  respect  to 
a  child  who  had  been  previously  born.  It  appears  to  me,  therefore,  unnecessary  to  go 
into  that  point :  it  is  sufficient  that  tlie  child,  being  born  in  a  country  where  the 
illegitimacy  is  indelible,  that  in  any  country  whatever  would  have  the  effect  of  render- 
ing that  child  illegitimate.  I  collect  that  opinion  to  have  been  expressed  by  some  of 
the  learned  Judges  in  the  case  of  Shedden  /;.  Patrick. 

I  collect  this  also  from  the  judgment  of  Lord  Redesdale,  in  the  case  of  the  Strath- 
more  peerage,  where  the  noble  and  learned  Lord  commented  upon  the  case  of  Shedden 
V.  Patrick  ;  and  I  believe  that  at  the  time  when  Shedden  v.  Patrick  was  decided  in 
this  House,  that  noble  and  learned  Lord  was  a  member  of  it.  In  the  Strathmore 
case  these  are  the  observations  the  noble  and  learned  Lord  makes — ''  I  do  not  enter 
"  into  the  question  whether,  if  this  marriage  had  been  celebrated  in  Scotland,  it  might 
"  have  had  the  effect  of  legitimating  the  child  ;  because  I  think  it  is  not  necessary." 
(I  agi'ee  with  the  noble  and  learned  I>ord  ;  I  do  not  thiidv  it  necessary  ; )  "  but,  I  must  say, 
"  that  I  cannot  conceive  how  it  could  have  that  effect."  The  opinion  of  that  noble  and 
learned  Lord  is  quite  obvious  from  what  I  have  stated,  and  a  subsequent  passage,  in 
which  he  considered  the  position  of  the  child  at  the  time  of  its  birth,  and  the 
character  stamped  upon  it  at  tlie  time  of  its  birth,  as  deciding  the  case.  He  afterwards 
says,  "  So  I  apprehend  that  this  child  was  born  illegitimate  according  to  the  law 
"  of  the  country  in  which  he  was  born,  ac-[475]-cording  to  the  condition  of  his 
"  mother  of  whom  he  was  born,  and  according  to  the  state  of  his  father  who  was,  at 
"  the  time,  a  person  unquestionably  domiciled  in  England."  Taking  the  whole  of 
the  judgment  of  the  noble  Lord  together,  I  should  conclude  that  he  was  of  opinion, 
that  if  the  child  was  illegitimate  at  the  time  of  his  birth,  and  according  to  the  law  of 
the  country  where  he  was  born,  that  character  was  stamped  upon  it  indelibly  ;  and 
that  no  subsequent  marriage  could  render  him  legitimate.  But  it  is  not  necessary  to 
decide  that  question,  for  this  reason; — these  parties  were  domiciled  in  England:  the 
child  was  born  in  England  ;  the  marriage  did  not  take  place,  indeed,  in  England,  but 
the  parties  went  to  Scotland,  for  the  purpose,  expressly,  of  being  marrie^l ;  and,  having 
been  married,  they  returned  to  England,  to  the  place  of  their  former  <loinicile.  I  wish, 
agreeably  to  that  which  has  been  stated  by  my  noble  and  learned  friend,  that  this  ca.se 
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should  be  decided  with  reference  to  this  state  of  facts,  without  entering  upon  tliose 
other  questions  which  the  case  may  raise.  I  am  of  opinion,  upon  that  ground,  that 
the  judgment  of  the  Court  below  sliould  be  reversed. 

The  Earl  of  Eldon. — My  Lords,  the  learned  Lord's  conclusion  appears  to  me  to  be 
perfectly  correct,  that  it  is  your  Lordships'  duty  to  rever.se  this  judgment.  Under  the 
circumstances  of  this  case,  I  will  just  take  this  opportunity  of  saying,  that  1  have  given 
the  greatest  consideration  to  that  which  has  been  expressed  in  the  judgments  of  your 
Lordships'  House,  to  the  argument  at  the  bar  of  the  Huuse  by  the  counsel,  and  to  the 
de-[476]-cisions  in  Scotland  *  with  respect  to  matters  of  clivorce  ;  with  reference  to 
which  I  shall  say  no  more  at  j)resent  than  this  ; — that  I  pledge  myself  to  give  the  best 
assistance  in  my  power  to  your  Lordships,  if  1  live  till  the  next  session  of  parliament, 
in  endeavouring  t(.i  settle  what  the  law  is  upon  that  subject.  Your  Lordships  know 
the  judges  of  the  Consistorial  Courts  have  ditt'ered  from  the  Court  of  Session  with  re- 
spect to  this  very  important  point.  It  will  be  in  the  recollection  of  some  of  your  Lord- 
ships, that,  some  few  years  ago,  a  person  who  was  divorced  in  one  of  the  courts  in 
Scotland  formed  the  opinion  that  he  might  marry  again.  He  did  marr^'  again  :  he  had 
been  originally  married  in  England.  He  was  convicted  of  bigamy,  and  the  twelve 
Judges  assembled  to  consider  the  effect  of  his  conviction,  which  was  a  conviction  on 
the  northern  circuit.!  The  twelve  Judges  found,  that  the  marriage  having  occurred  in 
England,  the  divorce  a  vinculo  malrimonii  could  not  take  place  but  by  an  ICnglish  act 
of  parliament.  Whether  that  is  right  or  wrong  I  will  nut  stop  to  discuss  ;  but  I  must 
say,  that  the  subjects  of  England  and  Scotland  shoidd  not  be  left  in  such  a  state  of  the 
law,  subject  to  such  a  difference  of  ojiinion  between  the  Judges  in  England  and  the 
Judges  in  Scotland.  The  mention  of  the  case  brings  to  my  mind,  that,  holding  the 
Great  Seal  at  the  time,  it  did  appear  to  me  to  be  a  case  in  which  some  degree  of  mercy,  on 
account  of  those  decisions  in  Scotland,  ought  to  be  extended  to  that  individual  ;  and  it 
was  so  extended  :  but  I  must  take  the  [477]  liberty  of  saying,  that  the  law  of  Scotland 
and  the  law  of  England  ought  not  to  remain  as  they  now  are  on  such  a  question  ;  and 
I  will  myself,  if  no  other  noble  lord  undertakes  it,  introduce  into  your  Lordships'  House 
some  measure  for  the  purpose  of  disincumbering  the  subjects  of  both  parts  of  the  king- 
dom of  contradictions  in  law,  which  are  so  extremely  inconvenient  as  these  are  ;  and  I 
should  hope  your  Lordsliips  would  feel  the  matter  to  be  extremely  worthy  of  your 
attention. 

Lord  Wynford. — ^ly  Lords,  with  respect  to  the  case  to  which  my  noble  and  learned 
friend  refers,  it  was  as  much  considered  as  any  case  which  ever  came  under  the  considera- 
tion of  the  learned  Judges.  It  was  argued  by  some  of  the  most  able  men  at  the  bar, 
but  the  Judges  were  so  clear  in  their  opinion  of  the  law,  that  they  ordered  the  man  to 
be  transported.  Mercy  was  shown  to  that  man  afterwards,  on  the  grounds  to  which 
reference  has  been  made,  and  never  in  a  more  proper  case.  But  the  Judges  considered 
that  at  the  time  of  the  second  marriage  the  first  marriage  was  subsisting,  and  had  never 
been  dissolved. 

In  respect  to  the  present  case,  I  will  merely  say,  that  I  entirely  concur  in  every 
reason  which  has  fallen  from  my  noble  and  learned  friends.  This  is  a  case  depending 
entirely  on  the  character  i:)f  the  party  ;  the  character  of  the  jiarty  is  a  principle  referable 
to  the  law  of  the  country  to  which  the  individual  belongs,  and  bastardy  is  in  this 
country  of  an  indelible  character.  I  have  referred  to  foreign  writers  upon  this  subject, 
particularly  the  Dutch  writers  of  the  greatest  authority,  and  I  find  that  the  ])rinciple,  as 
laid  down  by  them,  is  in  accordance  with  those  laid  down  by  our  own  [478]  writers  ; 
and  there  is  a  case  in  which  the  point  has  been  decided. 

The  Lord  Chancellor. — INIy  Lords,  I  find,  in  confirmation  of  the  principle  I  have 
just  alluded  to,  the  very  case  my  noble  and  learned  friend  has  mentioned;  the  case  of 
De  Conti,  decided  in  France  in  the  year  1668.  That  was  the  converse  of  this  principle. 
That  case  establishes  that,  where  a  child  is  born  in  a  country  where  he  would  become 
legitimate  by  a  subsequent  marriage,  he  becomes  so  although  the  marriage  has  taken 
place  in  a  country  in  which  a  different  law  prevails,  and  where  a  subsequent  marriage 
would  not  have  the  effect  of  rendering  him  legitimate.     That  child  was  born  in  I'rance, 

*  Lolley's  case,  Russ.  &  Ryan.  238. 

t  See  Tovey  v.  Lindsey,  1  Dow.  108.  and  MS.  notes,  1).  P.  1813.  meo  laliorc  coll. 
sed  sine  friiehi. 
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wlieri'  the  law  of  siilisi-ijuiMit  Ici^itiuiatidTi  lias  olleut  :  the  paroiits  afterwards  i-amc  nvcr 
to  England,  ami  were  married  in  England.  There  the  French  court  decided,  that  the 
eftect  of  the  marriage  in  England,  although  that  law  does  not  prevail  in  England,  was 
to  render  the  child  legitimate  in  France,  which  is  a  coniplete  confirmation  nf  the 
princi]ili'. 

I  take  this  occasion  of  saying,  and  I  am  happy  to  have  the  occasion  of  saying,  tliat 
I  have  read  through  from  beginning  to  end  the  opinions  of  the  Judges  in  the  Com- 
missary Court;  and  I  think  it  my  duty  to  say,  especially  after  what  has  passed  within 
the  last  few  days,  that  those  judgments  display  so  much  industry,  so  much  intelligence, 
and  so  much  knowledge  of  the  subject  of  that  law  over  which  they  preside,  as  to  dn 
those  learned  Judges  very  great  credit ;  and  to  show  that  they  are  persons  of  consider- 
able knowledge,  and  abundantly  ijualified  to  discharge  the  duties  of  the  situation  which 
they  hold. 

[479]  The  Earl  of  Eldon. — My  Lords,  in  cases  of  this  sort,  it  is  of  importance,  in 
appreciating  the  weight  that  belongs  to  the  opinions  of  learned  persons,  to  consider 
what  is  the  question  to  which  it  is  to  apply  itself.  I  take  upon  myself  to  assure  your 
Lordships,  that  my  Lord  Redesdale  would  have  discussed  the  question  which  the  noble 
and  learned  Lord  has  adverted  to,  and  would  have  had  no  ilifficulty  in  exjiressing  his 
very  decided  opinion  upon  the  other  branches  of  the  subject,  if  he  had  felt  that  that 
opinion  was  called  for,  in  order  to  decide  the  particular  question  raised  in  that  case. 

Judgment  reversed. 


The  following  case  will  be  acceptable  to  the  profession,  although  it  has  not  been 
finally  adjudged.  Short  notes  of  other  cases  upon  the  subject  of  legitimation  are 
.subjoined. 

Doe  on  the  demise  of  Birtwhistle, — Appellant ;  Vaedill, — Respondent. 
D.  V.  10th  June,  1830.     [See  2  CI.  S^  F.  57L] 

The  question  in  this  case  arose  in  ejectment  at  the  suit  of  Birtwhistle,  in  which,  by 
special  verdict,  the  following  facts  were  found: — That  William  Birtwhistle,  in  1819, 
died  seiseil  of  the  premises  in  dispute :  that  all  his  brothers  died  in  his  lifetime,  un- 
married and  without  issue,  except  Alexander,  who  cohabited  with  ilary  Purdie,  a  person 
domiciled  in  Scotland,  and  upon  her  begot  John  Birtwhistle  (the  lessor  of  the  plaintiff), 
who  was  the  only  son  of  J.  Birtwhistle  and  Mary  Purdie,  who,  after  his  birth,  were 
married  in  Scotland,  and  according  to  the  laws  of  Scotland  :  that  Alexander  died  seised 
of  lands  in  Scotland,  to  which  John  was  served  heir,  according  to  the  law  of  Scotland : 
[480]  and  that,  according  to  that  law,  a  child  born  before  the  marriage  of  the  parents 
is  legitimate. 

Upon  argument  of  this  case  in  the  King's  Bench,*  judgment  was  given  for  the 
Defendant ;  and  upon  writ  of  error,  the  case  havmg  been  argued  in  the  House  of  Lords, 
before  the  Judges,  to  whom  questions  were  proposed,  the  following  opinion  was 
delivered  by  Sii'  William  Alexander,  the  Lord  Chief  Baron  of  the  Court  of  Ex- 
chequer :  — 

The  principal  authorities  cited  in  argument  for  the  Plaintiff  were,  Ersk.  Inst.  B.  1. 
tit.  6.  S  32.  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  Ca.  54. :  Shedden  v.  Patrick,  D.  P., 
3d.  of  IMarch,  1808:  The  Earl  of  Strathmore's  Case,  I).  P.  1821  :  Gordon  r.  Gordon, 
3  Sw.  400.  :  and  see  the  authorities  cited  in  arg.  8  Dowl.  &  Ry.  186.  et  seq. 

The  Lord  Chief  Baron. — ]\Iy  Lords,  in  this  case  the  Judges  have  agreed  upon  the 
answer  which  is  to  be  given  to  the  question  put  to  them  by  your  Lordships.  The 
([uestion  is  this  : — "  A.  went  from  England  to  Scotland,  and  resided  and  was  domiciled 
"  there,  and  so  continued  for  many  years,  till  the  time  of  his  death.  A.  cohabited  with 
"  M.,  an  unmarried  woman,  during  the  whole  period  of  his  residence  in  Scotland,  and 

*  8  Dowl.  &  Ry.  185.  The  case  in  D.  P.  was  argued  for  the  Appellant  by  .Mr. 
(now  Lord)  Brougham  and  Dr.  Lushinsjton. 
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"  had  by  her  a  son,  B.,  who  was  born  in  Scotland.  Several  years  after  the  birth  of  I!., 
"  who  was  the  only  son,  A.  and  M.  were  married  in  Scotland,  according  to  the  laws  of 
"  that  country.  By  the  laws  of  Scotland,  if  the  marriage  of  the  mother  of  a  child  with 
."  the  father  of  such  child  takes  place  in  Scotland,  such  child,  born  in  Scotland  before 
"  the  marriage,  is  equally  legitimate  with  children  born  after  the  marriage,  for  the 
"  purpose  of  taking  land  and  for  every  other  purpose.  A.  died  seised  of  real  estate  in 
"  England,  and  intestate  :  is  B.  entitled  to  such  ]iroperty  as  the  heir  of  A.  ? " 

It  appears  to  us,  that  whenever  a  question  of  the  nature  put  to  us  by  your  Lord- 
ships arises  in  an  English  court  of  justice,  there  are  two  points  to  which  the  attention 
of  the  Judge  must  be  directed,  separately,  and  in  succession  to  each  other.  The  first  in 
order  regards  the  status  or  condition  of  the  claimant.  The  second  is,  what  rules  of 
inheritance  the  law  of  the  country  where  the  property  is  situated  and  the  tribunal  sits 
has  impressed  upon  the  land,  the  subject  of  the  claim  ? 

As  to  the  first  of  these  questions,  I  believe  I  express  the  opinion  of  the  Judges,  when 
I  say,  in  the  well  considered  lan-[481]-guage  of  Lord  Stowell,  in  the  case  of  Dalrymple 
V.  Dalrymple,  "  The  cause  being  entertained  in  an  English  court,  must  be  adjudicated 
"  according  to  the  principles  of  the  English  law  applicable  to  such  a  case  ;  but  the  only 
"  principle  applicable  to  such  a  case  by  the  law  of  England,  is,  that  the  status  or 
"  condition  of  the  claimant  must  be  tried  by  reference  to  the  law  of  the  country  where 
"  the  status  originated  :  having  furnished  this  principle,  the  law  of  England  withdraws 
"altogether,  and  leaves  tlie  question  of  status  in  the  case  put  to  the  law  of  Scotland." 
Such  is  the  sentiment  of  that  great  Judge,  and  such  is  his  language,  varied  only  so  far 
as  to  apply  to  a  question  of  legitimacy  what  was  said  of  a  question  respecting  the  validity 
of  marriage. 

When  the  question  of  personal  status  has  been  settled  upon  these  principles,  when 
it  has  been  ascertained  what  the  claimant's  character  and  situation  are,  it  becomes  then 
necessary  to  enquire  what  are  the  rules  and  maxims  of  inheritance  which  the  law  of 
that  country  where  the  inheritance  is  placed,  and  whose  tribunals  are  to  decide  upon  it, 
has  stamped  and  impressed  upon  the  land  in  debate. 

In  order  the  more  ilistinctly  to  explain  what  is  meant,  I  will  suppose  a  case  in  many 
circumstances  resembling  the  present.  In  addition  to  the  chcumstances  stated  in  the 
question,  let  it  be  further  supposed  that  the  father  and  mother  of  the  claimant  hail, 
after  their  marriage,  one  or  more  sons  born  to  them.  Suppose  then  the  present  claim 
to  be  made.  The  first  enquiry  having  been  satisfied,  and  it  being  upon  that  enquiry 
perfectly  ascertained  that  the  claimant  is  the  eldest  legitimate  son  of  his  deceased  parent 
for  the  purpose  of  taking  land,  and  for  every  other  purpose,  by  the  law  of  Scotland,  it 
will  next  be  requisite  to  enquire  what  are  the  rules  and  maxims  of  inheritance  which 
the  law  of  England  has  impressed  upon  that  land  which  is  the  subject  of  the  claim. 
Let  it  further  be  supposed,  that  upon  this  enquiry  it  shall  turn  out  that  the  land  claimed 
is  of  that  description  which  is  called  Borough  English.  This  being  proved,  we  think  it 
clear  that  the  claimant's  legitimacy  by  the  law  of  Scotland,  his  right  to  inherit  by  that 
law,  will  give  the  claimant  no  right  whatever  to  the  land  in  England  held  in  Borough 
English. 

The  comity  between  nations  is  conclusive  to  give  to  the  claimant  the  character  of 
the  eldest  legitimate  son  of  his  father,  and  to  give  him  all  the  rights  which  are  neces- 
sarily consequent  upon  that  character  :  but  what  these  rights  are  respecting  English 
land  must  be  left  to  the  law  of  England,  and  the  comity  is  totally  ineffectual  to  alter,  in 
the  slightest  degree,  the  rules  of  [482]  inlieritance  and  descent  which  the  law  of  England 
has  attached  to  this  English  land.  It  would,  unquestionably,  descend  upon  the  youngest 
son.  I  am  anxious  to  mark  clearly  the  distinction  which  I  have  pointed  out,  because  it 
is  upon  that  ilistinction  that  our  opinion  turns.  I  will,  therefore,  illustrate  it  by 
another  example. 

Take  the  case  of  Ilderton  v.  Ilderton  (2  H.  Blac.  145.)  ;  that  is  the  case  of  a  claim 
to  dower  by  a  foreign  widow  :  whether  she  is  a  widow  or  not,  that  is,  whether  she  was 
the  lawful  wife  of  the  man  who  was,  during  the  coverture,  seised  of  the  land,  is  a 
question  which  the  law  of  England  permits,  upon  a  claim  to  English  land,  to  be  deter- 
mined by  the  foreign  law,  the  law  of  the  country  where  the  contract  of  marriage  was 
made  :  there  the  comity  stops.  When  !ier  character  of  widow  shall  have  been  fixed 
according  to  these  foreign  rules,  the  law  of  England  comes  into  action,  and,  proceeding 
inexorabU'  by  its  own  provisions  and  regulations,  decides  what  are  the  interests  in  the 
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English  laiiil  which  her  character  of  wiihiw  has  conferred  npon  licr.  It  enquires  what 
are  the  ruh^s  wliich  attacli  upon  tlie  particular  land  in  favour  of  a  widow.  If,  upon 
that  enquiry,  it  appears  that  the  land  is  subject  to  the  common  law,  it  will  give  her  a 
third ;  if  it  appears  to  be  gavelkind,  one  half,  while  she  remains  eaMa  et  sola.  If  the 
land  be  customary  land  of  any  manor,  the  custom  must  be  looked  into  ;  and  she  can 
have  only  what  that  custom  shall  bestow,  however  strange  and  capricious  that  custom 
may  be. 

The  distinction  to  which  I  am  directing  your  Lordships'  attention  is  very  familiar 
to  foreign  jurists,  and  is  noticed  by  them  as  the  difference  between  real  and  personal 
status :  the  last  being  those  which  respect  the  person,  and  follow  it  everywhere ;  the 
first  being  those  which  are  connected  with  the  land,  and  adhere  to  it,  and  are  as  im- 
movable as  the  subject  to  which  they  are  applied. 

Mj  Lords,  it  appears  to  us,  that  the  answer  to  the  question  which  your  Lordships 
have  put  must  be  founded  upon  this  distinction  ;• — while  we  assume  that  B.  is  the  eldest 
legitimate  son  of  his  father,  in  England  as  well  as  in  Scotland,  we  think  that  we  have 
also  to  consider  whether  that  status,  that  character,  entitles  him  to  the  laml  in  dispute 
as  the  heir  of  that  father  ;  and  we  think  that  this  question,  inasmuch  us  it  regards  real 
property  situated  in  England,  must  be  decided  according  to  those  rules  which  govern  the 
descent  of  real  property  in  that  country,  without  the  least  regard  to  the  rules  which 
govern  the  descent  of  real  property  in  Scotland. 

[483]  We  have  therefore  considered,  whether,  by  the  law  of  England,  a  man  is  the 
heir  of  English  land,  merely  because  he  is  the  eldest  legitimate  son  of  his  father.  We 
are  of  opinion  that  these  circumstances  are  not  sufficient  of  themselves,  but  that  we 
must  look  further,  and  ascertain  whether  he  was  born  within  the  state  of  lawful 
matrimony ;  because,  by  the  law  of  England,  that  circumstance  is  essential  to  heirship  ; 
and  that  this  is  a  rule  not  of  a  personal  nature,  but  of  that  class  which,  if  I  may  use 
the  expression,  is  sown  in  the  land,  springs  out  of  it,  and  cannot,  according  to  the  law 
of  England,  be  abrogated  or  destroyed  by  any  foreign  rule  or  law  whatsoever.  It  is 
this  circumstance,  which,  in  my  judgment,  dictates  the  answer  we  must  give  to  your 
Lordships'  question,  viz.  that  in  selecting  the  heir  for  English  inheritance,  we  must 
enquire  only  who  is  that  heir  by  the  local  law.  It  has  appeared  to  us  that  the  vice  of 
the  Appellant's  argument  consists  in  treating  the  question  of  who  shall  be  heir  to 
English  land  as  a  question  of  personal  status.  So  it  is,  no  doubt,  up  to  a  certain  iwint, 
but  beyond  that  point  it  becomes  a  question  to  be  decided  entirely  by  the  local  rules 
relating  to  real  property  in  the  realm  of  England. 

That  the  rule  of  the  English  law  is  what  I  have  represented,  can  hardly  require 
proof.  If  the  argument  from  the  comity  of  nations  be  shaken  off,  no  man  will  doulit  that 
a  person  legitimated  per  suhsequeiis  inairimonium  is  not  the  heir  of  English  land. 
What  my  Lord  Coke  says,  in  page  7.  of  the  first  Institute,  aftbrds  the  rule  : — "  Hmres, 
"  in  the  legal  understanding  of  the  common  law,  implyeth  that  he  is  ex  justis  nuptiig 
"  procreaius,  for  Hceres  ler/ifimus  est  quevi  7ntpfia'  demorisiranf."  Perhaps  my  Lord 
Coke's  expression  would  have  been  more  precise  and  accurate,  if,  instead  of  saying  "  ex 
"justis  nuptiis  jirocreatus,"  he  had  said  "  exjustiis  nuptiis  nattis."  But  this  is  what  is 
meant,  as  all  experience  shews.  It  would  be  useless  to  follow  this  further,  but  it  will 
be  material  to  recollect,  that  this  maxim,  which  pervades  all  our  books,  and  which  is 
confirmed  by  all  our  practice,  though  it  is,  in  form,  a  description  of  the  person  who 
shall  be  heir,  is,  in  substance,  in  our  opinion,  a  maxim  regarding  the  land,  describes 
one  of  its  most  important  qualities,  traces  out  the  course  in  which  it  shall  descend,  and 
is  no  more  liable  to  be  broken  in  upon  by  any  foreign  constitution  than  are  the 
degree  of  interest  which  the  heir  shall  take  in  the  land,  the  conditions  on  which 
he  shall  hold  it,  the  proportion  which  a  woman  shall  obtain  as  a  widow,  or  the  limita- 
tions and  conditions  attached  to  her  estate. 

I  have  endeavoured  to  state  the  principles  and  to  shew  the  [484]  course  of  reasoning 
which  has  conducted  my  learned  brothers  and  myself  to  the  conclusion,  that  B.  the 
person  designated  by  your  Lordships,  is  not  entitled  to  the  property  in  question  as 
the  heir  of  A.  Before  I  finish  I  will  notice  two  arguments  used  on  behalf  of  the 
Appellant,  which  merit  particular  attention. 

It  is  said  for  the  Appellant,  that,  according  to  the  rule  we  adopt,  if  he  is  born  in 
lawful  wedlock,  he  fulfils  every  condition  required  of  him :  now  they  say  he  is  born  in 
lawful  wedlock,  because,  bv  a  presumption  of  the  Scottish  law,  a  presumption  y?/rj'.<  ef  de 
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juYP,  t.hei'i'  was  a  marriage  anterior  to  liis  iiroi-reatirm.  It  is  by  force  of  this  presuinjitinii 
that  lie  is  legitimate  :  by  this  fiction  he  is  bora  within  the  pale  of  lawful  matrimony. 
We  know  that  this  fiction  is,  by  many  respectable  writers  on  the  Scottish  law,  repre- 
sented as  accompanying  the  legitimation  per  subsequens  matrimonium.  But  we  do  not 
concede  the  consequence  deduced  from  it  as  applicable  to  the  present  question.  The 
question  is,  what  the  law  of  England  requires,  and,  as  Ave  are  advised,  the  law  of 
England  requires  that  the  claimant  should  actually,  and,  in  fact,  be  born  within  the 
pale  of  lawful  matrimony,  we  cannot  agree  that  the  presumption  of  a  foreign  juris- 
jirudence,  contrary  to  the  acknowledged  fact,  should  abrogate  the  law  of  England,  and 
that  by  such  a  fiction  a  principle  should  be  introduced,  which,  upon  a  great  and 
memorable  occasion,  the  legislature  tif  the  kingdom  distinctly  rejected  :  your  Lordships 
will  perceive  that  I  allude  to  the  statute  of  Merton.  It  would  seem  strange  to  introduce 
indirectly,  and  from  comity  to  a  foreign  nation,  a  rule  of  inheritance  which  may  affect 
every  honour  and  all  the  real  property  of  the  realm  ;  which  rule,  when  proposed  directly 
and  positively  to  the  legislature,  they  directly  and  positively  negatived  and  refused  : 
a  refusal  that,  in  England,  has  obtained  the  approbation  of  every  succeeding  age. 

Again,  my  Lords,  it  is  said  that  two  cases  have  been  decided  in  this  House  which 
are  nearly  m  point,  and  will  prove  that  the  claim  of  B.  should  be  supported.  These 
cases  are  the  cases  of  Shedden  v.  Patrick,  and  the  case  of  Lord  Strathmore.  These  two 
cases  are  alike  in  principle,  and  establish  the  same  proposition.  In  the  one  case  the 
parents  lived  in  a  state  of  concubinage  in  America,  and  in  the  other  in  England.  In  both 
children  were  born  to  them.  Afterwards,  the  parties  married  in  their  respective 
countries ;  by  force  of  their  marriages  the  American  issue  claimed  Scottish  land,  and 
the  English  issue  claimed  Scottish  honours :  in  both  your  Lordships  decided  [485] 
against  the  claimants.  Now,  it  is  said,  these  authorities  are  exactly  the  converse  of 
the  present  case.  They  establish  the  principle,  that  the  courts  of  the  country  where  the 
lands  lie,  in  a  question  respecting  the  heirship  to  these  lands  or  honours,  inform  them- 
selves whether  the  claimant  is  heir,  not  by  the  law  of  the  country  where  the  lands  lie, 
but  in  the  country  of  the  domicile,  where  the  marriage  of  the  parents  was  contracted ; 
and  if  he  is  not  heir  by  that  foreign  law,  his  claim  is  rejected  :  from  which  they  deduce 
this  consequence,  that  if  he  is  heir,  his  claim  should  be  sustained. 

This  argument  presents  itself  in  a  very  plausible  shape,  and  was  pressed  at  the  bar, 
as  it  seemed  to  me,  with  striking  ingenuitj'  and  force.  But  if  I  have  had  the  good 
fortune  sufficiently  to  explain  the  principles  which  have  conducted  my  learned  brothers 
and  myself  to  the  opinion  I  have  stated,  you  will  soon  perceive  that  these  principles 
atlbrd  a  conclusive  answer  to  it.  The  first  step  to  be  taken  in  every  case  of  tliis  kind, 
as  I  have  already  explained,  is  to  enquire  into  the  status  of  the  claimant.  The  status, 
it  is  argued,  is  to  be  determined  by  the  law  of  the  foreign  country  ;  with  this  the  lex 
rei  sitw.  does  not  intermeddle,  and  intermeddles  no  more  when  that  foreign  law  establishes 
the  claimant's  bastardy  than  when  it  proves  his  legitimacy.  In  both  the  cases  the 
claimants  were  bastards  ;  the  laws  of  their  own  country,  the  laws  of  their  domicile,  the 
laws  of  the  spot  where  the  matrimonial  contract  was  entered  into,  declared  them  to  be 
illegitimate  :  the  law  which,  by  the  acknowledged  principles,  ascertained  their  personal 
status,  fixed  upon  these  persons  a  character  of  illegitimacy  fatal  to  their  claims :  on  the 
first  step  the  ground  .sunk  under  them,  and  it  became  impossible  for  them  to  advance. 

It  is  obvious,  that  if  m  the  cases  to  which  I  am  now  referring,  the  claimants  had 
been  declared  heirs  by  the  Scottish  law,  the  Scottish  law  admitting  of  no  heirship 
without  legitimacy,  must  have  been  called  in  aid  to  bestow  upon  them  that  personal 
character  of  legitimacy  refused  to  them  by  their  own  law  ;  in  other  words,  a  law  foreign 
to  their  birth,  to  their  domicile,  and  to  the  marriage  of  their  parents  would  have  been 
held  to  bestow  upon  them  their  personal  status  and  character, — a  decision  certainly 
contrary  to  the  acknowledged  principles  upon  this  subject.  The  character  of  illegitimacy 
attached  to  the  persons  of  the  English  and  American  claimants  by  their  own  law,  accom- 
panied them  every  where,  and  would  prevent  their  being  received  as  heirs  any  where 
within  the  limits  of  the  Christian  world.  This  view,  in  our  judgment,  renders  these 
decisions  [486]  entirely  consistent  with  the  principles  I  have  unfolded,  and  prevents  our 
considering  them  as  objections  to  the  opinion  I  entertain,  that  B.  is  not  entitled  to  the 
property  in  question  as  the  heir  of  A. 

"My  Lords,  it  is  matter  of  satisfaction  to  us  to  reflect  that  this  rule,  held  by  us  to 
be  the  rule  of  the  English  law,  is  more  useful  and  convenient  than  the  rule  opposed  to 
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it  contendcnl  for  by  the  Apjiellant.  Convenience  ami  utility,  when  it  regarils  so  im- 
portant a  subject  as  inheritance,  appears  to  me  to  be  of  the  highest  consequence  in  the 
administration  of  justice.  The  rule  I  have  stated,  which  limits  the  operation  of  the 
foreign  law  to  fixing  the  personal  status,  and  excludes  it  from  any  ulterior  influence  in 
regulating  the  succession  to  real  property,  has  a  manifest  tendency  to  render  the  law  of 
inheritance  simple  and  uniform,  by  preserving  it  unaltered  and  unchanged,  and  by 
sending  us  to  look  for  it  among  our  own  municipal  institutions  alone,  and  among  the 
decisions  of  our  predecessors  applicable  to  such  questions. 

It  will  exclude  many  difficult  and  intricate  enquiries  which  might  intrude  themselves 
from  foreign  laws  into  this  subject.  Some  of  these  were  suggested  at  the  bar  in  the 
argument  for  the  Respondent ;  and  there  would  be  many  others,  whose  details  no  human 
foresight  can  anticipate,  although  the  various  transactions  of  mankind,  and  the  variety 
in  the  laws  of  foreign  nations  would  assuredly  bring  them  upon  us. 

My  Lords,  I  conclude  that  it  is  the  humble  opinion  of  all  the  Judges  who  have 
attended  the  argument  of  this  case,  that  B.,  described  in  your  Lordships'  question,  is 
not  entitled  to  the  property  in  England  as  the  heir  of  A. 


[487]  PATRICK  v.  SHEDDEN. 

D.  P.   1808.     [See  1   Macq.  535.] 

Shedden,  a  Scotchman  by  birth,  went  and  settled  in  America,  and  was  domiciled  in 
the  United  States  after  the  establishment  of  their  independence.  He  cohabited  with  a 
woman,  who  had  a  child  born  in  that  country,  and  who  was  reputed  and  brought  up  as 
his  son.  After  tlie  birth  of  the  child,  the  parents  were  married  in  the  United  States, 
according  to  the  forms  of  the  law  in  that  country.  It  was  held,  on  appeal  to  the  House 
of  Lords  from  a  judgment  of  the  Court  of  Session  in  Scotland,  that  the  .son  was  not 
legitimate  for  the  purpose  of  inheriting  lands  in  Scotland. 

STRATH  MOEE  PEERAGE  CASE. 

D.  P.  1821. 

The  late  Earl  of  Strathmore  was  of  Scotch  origin,  a  Peer  of  Scotland,  and  held  lands 
and  hereditary  offices  in  Scotland,  which  required  his  occasional  presence  and  abode  in 
Scotland  ;  but  his  general  domicile  was  in  England.  For  some  time  before  the  year 
1820  he  cohabited  with  M.,  an  English  woman,  who,  during  the  cohabitation,  had  a 
child,  who  was  reputed  and  treated  by  the  Earl  of  Strathmore,  and  brought  up  by  him, 
as  his  son.  (Jn  the  day  before  his  death  the  Earl  of  Strathmore,  being  then  in  his  last 
illness,  and  supported  at  the  altar,  M-as  married  to  M.,  in  the  parish  church  of  St. 
George's,  Hanover  Square.  It  was  held  in  a  committee  of  privileges  that  the  son  was 
not  legitimate  for  the  purpose  of  inheriting  a  Scotch  peerage. 
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ENGLAND. 

COURT  OF  CHANCERY. 


Sarah  Logan,  John  Daniel  Bikkett,  and  Charles  James  Nelson  Birkett, — 
Appellants ;  Mary  Wienholt  and  John  Birkett  Wienholt, — Bespondents 
[1833]. 

[Mews'  Dig.  X.  949  ;  xii.  819.  S.C.  1  CI.  &  F.  611.  As  to  decree  of  specific  perform- 
ance, see  Butler  v.  Powis,  1845,  2  Coll.  156  ;  Jones  v.  Hoiv,  1848,  7  Hare,  267; 
1850,  9  C.  B.  1  ;  Maddison  v.  Alderson,  1883,  8  A.  C.  467.  As  to  allowance 
of  interest  beyond  penalty,  see  Hatton  v.  Harris,  [1892]  A.  C.  547  ;  and  Knipe  v. 
Blair,  [1900]  1  I.  R.  372.]  , 

D.,  upon  the  marriage  of  S.,  his  niece,  executed  a  bond,  with  a  penalty,  to  N. 
and  G.  The  condition  of  the  bond  recited  the  intended  marriage,  and 
that,  in  consideration  thereof,  and  of  natural  love  and  affection  to  his 
niece,  he  had  agreed  to  make  some  provision  for  her  and  the  issue  of  the 
marriage  ;  and  that,  "  in  case  S.,  or  any  issue  of  the  marriage,  should 
"  survive  D.,  or  he  should  die  unmarried,  that  he,  his  heirs,  etc.,  should 
'  pay  to  N.  and  G.,  their  executors,  etc.,  £2000  etc.  But  if  D.  should 
■  die  leaving  a  wife  or  issue  living,  etc.,  then  the  sum  of  £1000  etc.,  upon 
"  trust  to  lay  out  the  £2000  or  £1000  etc.  in  public  or  government  securities, 
"  upon  trust  for  the  separate  use  of  S.  for  life,  and  at  her  decease,  for  the 
"  issue  of  the  marriage  living,  etc.  etc.  ;  and  also,  if  S.,  or  any  issue  of  the 
"  marriage,  should  be  living  at  the  death  of  D.,  he  being  unmarried  and 
'■  without  [2]  issue,  that  exclusive  of  the  before  -  mentioned  provision, 
"  he  should,  either  by  his  last  will  and  testament  give  and  bequeath,  or. 
'■  by  some  ways  or  means  give  or  leave  unto,  or  in  trust  forS.  or  the  issue 
"  of  the  marriage,  so  much  in  money  or  valuable  effects  as  he  should  by 
"  such  will  give  or  bequeath  to  any  one  of  his  next  of  kin  or  nearest  rela- 
"  tions,  or  any  other  person,  or  persons  ;  or,  if  he  should  make  no  such 
bequest,  etc.,  or  if  such  bequest  should  fall  short  of  the  greatest  bequest 
"  in  such  will  to  any  one  of  his  next  of  kin,  etc. ;  then,  if  the  executors, 
"  etc.  of  D.  should  pay  to  N.  and  G.  etc.,  or  make  good  any  deficiency 
"  that  the  same  should  fall  short  of,  etc.,  in  trust  for  S.  and  the  issue,  etc. 
"  in  manner  as  before  mentioned  respecting  the  £2000  or  £1000  etc.  ; 
"  then  the  obligation  to  be  void,  otherwise  to  remain  in  force." 

The  marriage  took  effect,  and  there  were  issue  who  attained  twenty-one.  S. 
and  her  husband  died  in  the  lifetime  of  D.,  who,  after  the  date  of  the  bond, 
had  a  natural  daughter,  S.  B.,  who  intermarried  with  D.  B.,  the  nephew 
of  D.  S.  died  in  1800.  In  April,  1804,  D.  employed  solicitors  to  state 
cases,  and  took  opinions  as  to  the  mode  in  which  he  might  dispose  of  his 
property,  .so  as  not  to  be  affected  bv  the  provisions  of  the  bond. 
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In  May,  1804,  D.  conveyed  freeliold  lands,  etc..  at  J 1.  etc..  in  trust  for  liimself  for 
life;  remainder  in  trust  for  S.  B.  for  her  separate  use;  remainder  to  D.  B.  foi- 
life;  remainder  to  such  uses  as  the  survivor  shall  appoint;  remainder,  in 
default  of  appointment,  to  his  own  right  heirs.  By  another  indenture  of 
the  same  date,  D.  conveyed  estates  at  C.  etc.  in  trust  for  himself  for  life,  with 
contingent  remainders  successively  to  two  of  the  sons  of  D.  B.  ;  remainder 
to  D.  B.  in  fee.  In  1814,  he  executed  two  other  conveyances,  in  both 
of  which,  reserving  estates  to  himself  for  life,  he  limited  remainders  in 
the  lands  conveyed  in  trust  for  the  sons,  with  the  ultimate  remainders 
in  fee  to  D.  B.  All  these  lands  were  purchased  by  D.  after  the  date  of 
the  bond  by  application  and  proportionate  diminution  of  his  personal 
estate,  and  the  conveyances  were  made  without  consideration. 

In  1811,  D.  assigned  to  D.  B.  a  bond  for  £16,000.  The  assignment  was  made 
without  consideration,  and  D.  continued  to  receive  the  interest  for  life 
under  the  security  of  a  bond  from  D.  B.  In  1817,  he  assigned  a  mortgage 
for  £2000  in  trust  for  himself  for  life,  and  at  his  death  for  the  benefit  of 
S.  B.  In  February,  1817,  he  transferred  £20,000  navy  five  per  cents, 
and  £35,000  three  per  cent,  consols  to  D.  B.  and  [3]  S.  his  wife  under 
an  agreement  or  with  the  understanding  that  he  was  to  receive  the 
dividends  upon  the  stock  transferred  during  his  life. 

By  his  will,  dated  in  1814,  D.,  after  giving  to  the  children  of  S.  an  option  to 
take  £6000  in  .satisfaction  of  the  bond  and  various  legacies  to  D.  B.  and 
other  persons,  devised  and  bequeathed  all  the  residue  of  his  estate  and 
effects  to  D.  B. 

D.  died  in  March,  1817. 

Held,  that  the  condition  of  the  bond  was  to  be  construed  in  equity  as  an  agiee- 
ment  made  upon  consideration  of  marriage,  which  might  extend  beyond 
the  penalty  ;  that  the  gifts  of  the  lands  purchased  by  D.  with  personal 
estate  after  the  date  of  the  bond,  and  conveyed  to  D.  B.  in  reversion,  sub- 
ject to  a  life-interest  reserved  to  D.,  and  also  the  gifts  of  the  bond  foi' 
£16,000,  and  all  other  beneficial  interests  given  to  D.  B.,  were  to  be  con- 
sidered as  testamentary  within  the  terms  of  the  agreement ;  and  that, 
as  to  the  gifts  of  the  stock  of  £20,000  and  £35,000  to  D.  B.  and  S.  his  wife, 
and  other  partial  or  contingent  interests,  the  value  of  the  interest  of  D.  B. 
in  such  funds  was  to  be  estimated  as  they  stood  at  the  death  of  D..  with 
a  view  to  ascertain  what  amount  of  benefit  D.  B.  took  under  the  will  and 
testamentary  gifts  of  D.,  in  order  to  estimate  the  proportion  to  which 
the  parties  claiming  under  the  bond  were  entitled  ;  and  that  assuming 
D.  B.  to  take  the  largest  legacy  or  interest  under  the  will  or  gifts  held 
to  be  testamentary,  that  the  parties  claiming  under  the  bond'  should  re- 
ceive out  of  the  residue  given  by  the  will  of  D.  a  sum  equal  to  such  legacy 
or  gifts  ;  and  if  the  residue  should  be  insufficient,  then  that  the  legacies 
and  gifts  to  D.  B.  and  S.  should  abate  in  proportion,  so  as  to  efl'ect  such 
equality  ;  and  after  such  application  of  the  general  residue,  if  sufficient, 
etc.,  that  the  clear  residue  should  be  divided  between  D.  and  the  parties 
claiming  under  the  bond. 

In  the  year  1772,  upon  a  marriage  intended  to  be  had  between  John  Wienholt 
and  Sarah  Jopson,  Daniel  Birkett  the  elder,  who  was  the  uncle  of  Sarah  Jopson, 
executed  a  bond  to  T.  Norman  and  J.  Graves,  of  which  the  condition  was  as  follows  : — 

"  Whereas  a  marriage  is  agreed  upon  and  intended  with  all  convenient  speed 
"  to  be  solemnized  [4]  between  John  Weinholt  and  Sarah  Jopson,  niece  of  the 
"  above-bound  D.  Birkett ;  and  whereas  the  said  D.  Birkett  hath  of  his  own  free 
"  will,  and  in  respect  of  his  approving  of  the  said  marriage,  and  in  consideration 
"  thereof,  and  of  the  natural  love  and  affection  he  beareth  to  the  said  S.  Jopson,  his 
"  niece  agreed  to  make  some  provision  for  the  said  Sarah,  and  the  issue  of  the  said 
"  marriage,  in  case  the  same  shall  take  effect,  and  the  said  Sarah,  or  any  issue  of  the 
"  said  marriage  shall  happen  to  be  living  at  the  time  of  the  decease  of  him,  the  said 
"  D.  Birkett,  in  manner  as  hereinafter  mentioned  : — Therefore  the  condition  of  the 
■'  above-written  obligation  is  such,  that  if  the  said  intended  marriage  shall  take  effect, 
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"  and  the  said  Sarali,  (ir  any  issue  of  the  said  intended  niairiago,  shall  survivi-  liiiii. 
"  the  said  Daniel  Hirkett,  and  the  heirs,  execntors.  or  administratois  of  the  said  ]  )aniel 

Birkett,  do  and  shall  in  that  ease,  and  also  in  cime  the,  said  Daniel  Birkett  shall  happen 
"  to  die  unmarried,  and  without  any  lawful  issue,  well  and  tndy  pay  or  (-ause  to  be 

paid  unto  the  said  Thomas  Norman  and  .John  Graves,  their  exeeutors  or  adminis- 
"  trators,  the  full  sum  of  £'2000  of  lawful  money  of  Great  Britain,  within  the  space 
"  of  twelve  calendar  months  next  after  the  decease  of  him  the  said  Daniel  Birkett ; 
■'  but  in  case  the  said  Daniel  Birkett  shall  happen  to  depart  this  life  leaving  a  wife, 
■'  or  any  lawful  issue  by  him  begotten,  living  at  such  his  decease,  then  the  sum  of 

■  £1000  only  of  like  lawful  money  of  Great  Britain,  the  said  £2000  or  £1000,  as  the 
"  case  may  happen,  to  be  paid  to  them,  the  said  Thomas  Norman  and  John  Graves, 
"  their  executors  or  administrators,  within  twelve  calendar  months  next  after  the 
"  decease  of  the  said  Daniel  Birkett,  to  be  by  them,  [5]  the  said  Thomas  Norman 
"  and  John  Graves,  their  executors  or  administrators,  applied  upon  the  trusts  and 
"  for  the  ends,  intents,  and  purposes  following  ;  that  is  to  say,  that  the  said  Thomas 

Norman  and  John  Graves,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
"  trators  of  such  survivor,  shall  lay  out  said  sum  of  £2000  or  £1000,  as  the  case  shall 
"  happen  to  be,  in  some  or  one  of  the  public  stocks  or  funds,  or  on  government  securi- 
"  ties,  in  trust  for  the  said  Sarah  ;  and  to  permit  and  suffer  her  the  said  Sarah,  or 
"  her  assigns  (notwithstanding  she  may  be  under  coverture,  to  receive  and  take  to 
"  and  for  her  own  separate  use,  exclusive  of  her  .said    intended    husband,  or  any 

husband  she  may  hereafter  marry)  the  yearly  interest,  dividends,  and  proceeds 
"thereof,  from  time  to  time  as  the  same  shall  become  due  and  payable,  for  and 
"  during  the  term  of  her  natural  life,  and  from  and  after  her  decease,  in  trust,  for 
"  the  issue  of  the  said  intended  marriage,  if  any  such  shall  be  living  at  the  decease 
"  of  her  the  said  Sarah,  equally  to  be  divided  between  them,  share  and  share  alike, 
"  if  more  than  one,  at  their  respective  ages  of  twenty-one  years  ;  and  if  but  one,  then 
"  the  whole  to  such  only  child  at  his  or  her  said  age  of  twenty-one  years,  with  benefit 
"  of  survivorship,  in  case  any  or  either  of  such  issue  shall  happen  to  die  under  the 
"  said  age  of  twenty-one  years  ;  and  the  interest  or  dividends  thereof  to  be  paid  and 
"  applied  in,  for,  and  towards  their  respective  maintenance  and  education  ;  but  if  the 
"  said  Sarah  shall  happen  to  survive  the  said  Daniel  Birkett,  and  there  shall  be  no 

■  issue  of  the  .said  intended  marriage  living  at  the  time  of  the  decease  f)f  the  .said  Sarah. 
"  or  [6]  there  being  such,  all  of  them  shall  happen  to  die  under  the  said  age  of 
"  twenty-one  years,  then  the  stocks,  funds,  or  securities,  so  purchased,  or  to  be  pur- 
"  chased  with  the  said  sum  of  £2000  or  £1000.  as  the  case  shall  happen,  shall  be  and 
"  remain,  in  tru.st  for  such  person  or  ]iersons, -and  for  such  uses  and  purposes,  and  in 
"  such  parts,  shares,  and  proportions  as  she  the  said  Sarah,  notwithstanding  her 

■  coverture,  and  whether  she  shall  be  sole  or  married,  by  any  writing  or  writings 
"  under  her  hand  and  seal,  attested  by  two  or  more  credible  witnesses,  or  by  her  last 
'  will  and  testament  in  writing,  or  any  writing  purporting  to  be  her  last  will  and 
"  testament,  to  be  by  her  signed,  sealed,  and  published  in  the  presence  of  the  like 
"  number  of  witnesses,  shall  direct,  limit,  give,  or  appoint  the  same  :  and  in  default 
■'  of  such  direction,  limitation,  gift,  or  appointment,  and  as  to  such  part  or  parts 
"  whereof  no  such  direction,  limitation,  gift,  or  appointment  shall  be  made,  in  trust 
"  for  the  said  John  Wienholt,  his  executors,  administrators,  or  assigns  ;  and  also 
"  if  the  said  intended  marriage  shall  take  eft'ect,  and  the  said  Sarah,  or  any  issue  of 
"  the  said  intended  marriage  shall  happen  to  be  living  at  the  time  of  the  death  of  the 
"  said  Daniel  Birkett.  and  the  said  Daniel  Birkett  shall  ha]i]ien  to  die  unmarried  and 

without  issue  ;  and  he  the  said  Daniel  Birkett  shall  and  do,  exclu.sive  of  the  above- 
mentioned  provision,  either  by  his  last  will  and  testament,  give  and  bequeath,  or 
by  some  other  wa,ys  or  means  give  or  leave  unto,  or  in  trust  for  the  said  Sarah,  or 

■  the  issue  of  the  said  intended  marriage,  so  much  in  money,  or  valuable  effects,  as 
"  the  said  Daniel  Birkett  shall,  by  such  will,  give  or  be-[7]-queath  to  any  one  of 
"  his  next  of  kin,  or  nearest  relations,  or  any  other  per.son  or  persons  whomsoever, 
"  to  be  paid  within  twelve  calendar  months  next  after  the  decease  of  the  said  Daniel 
"  Birkett,  or  in  case  the  said  Daniel  Birkett  shall  make  no  such  bequest  in  such  will 
"  to  or  in  trust  for  the  said  Sarah,  oi'  the  issue  of  the  said  intended  marriage,  or  if 
"  such  bequest  shall  fall  short  of  the  greatest  bequest  in  such  will  to  any  one  of  his 
"  the  said  Daniel  Birkett's  next  of  kin,  or  nearest  relations,  or  any  other  person  or 
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"  persons  whomsoever,  then,  if  the  executors  or  administrators  of  the  said  Daniel 
"  Birkett  shall  and  do,  within  twelve  calendar  months  next  after  the  decease  of  liim 

■  the  said  Daniel  Birkett,  pay  or  deliver  over  to  the  said  Thomas  xSorman  and  John 
"  Graves,  or  the  survivor  of  them,  or  the  executors  or  administrators  of  such  sui- 
"  vivor.  such  bequest  ;  or  make  good  any  deficiency  that  the  same  shall  fall  short 
"  of  as  aforesaid,  in  trust  for  the  said  Sarah  and  the  issue  of  the  .said  intended  nmr- 
■'  riage,  in  manner  as  before-mentioned  respecting  the  said  £2000  or  £1000,  as  the 
■'  case  may  happen,  then  the  above-written  obligation  to  be  void  and  of  none  effect ; 
"  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  marriage  was  solemnized  shortly  after  the  date  and  execution  of  the  bond. 
There  were  issue  of  the  marriage  the  Respondents  and  several  other  children,  but 
all  died  under  the  age  of  twenty-one  years,  except  the  Respondents,  who  had  attained 
their  age  of  twenty-one  years. 

Jolin  Wienholt.  and  Sarah  his  wife,  both  died  in  the  life-time  of  Daniel  Birkett 
the  elder  ;  .Sarah  Wienholt  died  on  the  24th  of  June,  1800.  The  [8]  Respondents 
were  the  only  children  of  the  marriage  living  at  the  death  of  their  mother. 

After  the  date  of  the  bond.  Daniel  Birkett  the  elder  had  a  natural  daughter,  the 
Appellant  Sarah  Logan,  who  intermarried  with  Daniel  Biikett  the  yoiinger,  the 
nephew  of  Daniel  Birkett  the  elder,  and  afterwards  became  the  wife  of  Alexander 
Logan. 

In  April.  180-t,  Daniel  Birkett  the  elder  caused  a  case  to  be  prepared  by  Messrs. 
Batchelor  and  Potts,  solicitors,  and  to  be  laid  before  Mr.  Preston,  as  counsel,  stating 
the  bond,  and  requesting  his  opinion,  whether  by  a  deed  or  deeds  of  gift,  reserving 
a  life  interest  to  himself,  with  power  of  revocation,  he  could  not  alienate  his  freehold 
and  leasehold  estates,  so  as  pro  tanlo  to  defeat  the  operation  of  the  bond  :  and  Mr. 
Preston  advised,  that  such  a  settlement  would  be  a  fraud  upon  the  bond,  but  suggested 
that  a  settlement  should  be  made,  without  reserving  therebv  a  power  of  revocation, 
stating  the  inclination  of  his  opinion  to  be.  that  thereljy  the  effect  of  the  bond  might  be 
avoided.  In  December,  hSO.'),  Daniel  Birkett  the  elder. by  the  same  solicitors,  applied 
to  Mr.  Preston  for  his  fuither  advice,  and  particularly  for  his  opinion,  whether  a 
bond  payable  after  his  death,  or  a  transfer  of  stock  to  trustees,  upon  trust  to  pay  the 
dividends  to  him  for  life,  and  then  in  trust  absolutely  for  his  nephew,  would  defeat 
the  operation  of  the  bond  ;  and  Mr.  Preston  advised,  that  a  settlement  should  be 
made  of  stock,  with  a  declaration  of  trust  for  him  for  life,  in  preference  to  a  bond. 

Daniel  Birkett  the  elder  also  employed  Mr.  Sweet,  a  solicitor,  to  prepare  a  case 
for  the  opinion  of  counsel,  as  to  the  means  by  which  he  could  [9]  avoid  the  efl'ect 
of  the  bond,  or  withdraw  his  property  from  the  o])eiation  of  the  agreement  manifested 
thereby  ;  and,  accordingly,  a  case  was  pre])ared  by  Mr.  Sweet  with  that  view,  and 
the  opinion  of  counsel  taken  thereon.  Mr.  Lambert,  a  solicitor,  was  also  consulted 
by  Daniel  Birkett  the  elder  for  the  same  purpose  ;  and  a  case  was  prepared  by  Mr. 
Lambert,  and  laid  before  counsel  for  his  opinion,  as  to  the  mode  by  wliich  the  bond 
and  agreement  might  be  avoideil  or  defeated  :  and  opinions  were  given  upon  all  such 
cases  by  the  counsel  before  whom  the  same  resiiectively  were  laid. 

After  the  opinions  were  taken.  Daniel  Birkett  the  elder  invested  £100,000  in  the 
pui'chase  of  real  estates. 

On  the  aist  of  March.  1814.  Daniel  Bukett  the  elder  made  and  published  his  last 
will  and  testament  in  writing,  which  bore  date  and  was  executed  upon  that  day,  and 
was.  with  the  exception  of  the  formal  clauses  for  the  indemnity  and  reimbursement 
of  trustees,  and  the  appointment  of  new  tru.stees  as  follows  : — 

■  This  is  the  la.st  will  and  testament  of  me,  Daniel  Birkett,  senior,  of  Hatton  Street . 
"  Holborn,  in  the  county  of  Middlesex,  Esquire.  1  give  to  John  Stephen.son.  of  Great 
"  Ormond  Street.  Queen  Square,  in  the  county  of  Middlesex,  Esquire,  and  Jose])h 
'"  Fitzwilliam  Vandercom,  of  Bush  Lane,  London,  solicitor,  all  my  household  goods. 
'■  furniture,  and  fixtures,  plate,  linen,  books,  pictui'es.  weai'ing  apparel  ;  watches, 
"  trinkets,  china,  glass,  wines,  licjuors,  provisions,  and  othei'  eft'ects  in  and  about  or 
'  belonging  to  my  dwelling  houses  in   llatton  Street  aforesaid,  and  Iladley.  in  the 

■  county  of  Middlesex  ;   and  also  my  carriage,  and  every  thing   belonging  then'to, 
in  trust,  for  the  [10]  sole  and  separate  use  of  Sarah  Birkett,  the  wife  of  my  nephew 

■  Daniel  Birkett,  and  to  assign  and  dispos(^  of  the  same  as  slie,  notwithstanding  her 
"  coverture,  and  as  it  she  were  a  feme  sole,  shall  direct  or  appoint.      .\ii(l   I  gi\c  to 
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'■  the  same  trustees  the  sum  of  £2500  sterling,  upon  the  like  trusts,  for  the  separate 
'■  use  of  the  said  Sarah  Birkett  ;  and  1  give  to  my  said  nephew  Daniel  Birkett  the 
"  like  sum  of  £2500  for  his  own  use  ;  and  I  give  to  my  said  trustees  the  sum  of  £20,000 
"  sterling,  which  I  direct  shall  be  laid  out  by  my  said  trustees  in  the  parliamentary 
"  stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon  government  or  real 
■'  securities,  to  be  varied  from  time  to  time  as  to  my  said  trustees  or  trustee  for  the 
"  time  being  shall  seem  ineet.  And  I  declare  that  they  shall  stand  possessed  of  the 
"  said  sum  of  £20,000,  and  the  stocks,  funds,  and  securities,  in  which  the  same  shall 
"  be  invested,  and  the  interest,  dividends,  and  annual  produce  thereof,  in  trust  for 
"  the  four  daughters  of  my  said  nephew  Daniel  Birkett,  that  is  to  say,  Caroline,  Eliza, 
'"  Sarah,  and  Maria,  to  be  divided  among  them  in  equal  shares  as  tenants  in  common, 
"  to  be  interests  vested  in  them,  and  to  be  paid  to  them  at  their  ages  of  twenty -one 
"  years.  And  I  do  hereby  declare  that,  in  case  any  of  the  said  daughters  of  my  said 
"  nephew  shall  die  under  the  age  of  twenty-one  years  without  being  or  having  been 
"  married,  then  and  in  every  such  case,  as  well  the  share  herein  originally  provided 
■'  for,  as  the  share  or  shares  by  virtue  of  this  present  clause  surviving  to  every  such 
"  child  shall  from  time  to  time  go.  remain,  and  be  to  the  survivors  or  survivor,  and 
''  others  or  other  of  them,  to  be  divided  between  them  in  equal  shares,  and  to  be  vested 
"  [11]  interests  in  them,  at  the  same  periods  as  their  original  portions  ;  but  I  expressly 
"  declare  that,  upon  attaining  that  age,  they  shall  forthwith  be  respectively  entitled 
■'  to  have  raised  and  paid  to  them  respectively  the  vested  share  of  the  said  trust  monies, 
"  stocks,  funds,  or  securities,  without  prejudice  to  their  future  right  by  survivorship 
"  or  accruer  as  aforesaid.  And  I  declare,  that  the  interest  of  each  child's  portion 
'■  shall,  during  their  respective  minorities,  be  laid  out  to  accumulate  for  the  benefit 
"  of  such  children  respectively.  And  I  give  to  John  Birkett  Wienholt  and  Mary 
''  Wienholt,  the  two  children  of  my  late  niece  Sarah  Wienholt,  the  sum  of  £6000 
"  sterling,  to  be  equally  divided  between  them  ;  and  I  declare  the  same  to  be  in  full 
"  satisfaction  of  all  claims  under  my  bond,  bearing  date  on  or  about  the  8th  day  of 
"  April,  1772.  And  in  case  they,  or  either  of  them,  shall  refuse,  upon  the  request 
"  of  my  executor,  to  execute  an  effectual  release  of  the  said  bond,  then  I  revoke  the 
"  said  last-mentioned  bequest  of  £6000.  And  I  also  give  the  following  legacies  sterling. 
[Here  follow  various  small  legacies.] 

"  And  I  direct  that  the  servants'  legacies  be  paid  within  two  months,  and  all  the 
"  other  foregoing  legacies  within  twelve  months  next  after  my  decease,  out  of  any 
"  of  my  personal  property  I  may  have  at  my  decease.  My  Seathwaite  estate  in  Ciunber- 
"  land,  in  the  occupation  of  Joseph  Hunter  and  his  .son  William,  I  give  and  devise 
"  to  Joseph  Birkett,  of  Broughton.  in  the  county  of  Lancaster,  to  hold,  to  him,  his 
'"  heirs  and  assigns  for  ever  :  but  it  is  my  will,  that  the  present  tenants  shall  have  the 
"  first  year's  rent  after  my  death  excused  and  remitted.  And  all  the  rest,  residue, 
"  and  [12]  remainder  of  my  estate  and  effects  whatsoever  and  wheresoever,  I  give, 
"  devise,  and  bequeath  unto  my  said  nephew  Daniel  Birkett,  his  heirs,  executors, 
"  administrators,  and  assigns  for  ever,  to  and  for  his  and  their  own  use  and  benefit 
"  absolutely  :  and  I  appoint  my  said  nephew  Daniel  Birkett  sole  executor  of  this 
"  my  la.st  will.  And  I  direct  that  my  said  trustees  shall  be  allowed  their  costs  in  the 
"  execution  of  the  trusts  aforesaid  as  between  attorney  and  client." 

On  the  8th  of  .March,  1817.  Daniel  Birkett  the  elder  died  without  issue,  and  with- 
out having  been  married.  He  had  not  in  his  life-time  by  any  other  ways  or  means 
than  his  will,  given  or  left  any  thing  unto,  or  in  trust,  for  his  niece  Sarah  Wienholt, 
or  her  issue,  or  any  of  them. 

In  April,  1818,  the  Respondent,  Mary  Wienholt,  exhibited  in  the  Court  of  Chancery 
her  original  bill  of  complaint,  which  was  afterwards  amended  under  various  orders. 
The  bill,  as  finally  amended,  was  against  Daniel  Birkett  the  younger,  the  Appellant 
Sarah  Logan,  then  Sarah  Birkett  his  wife.  Caroline  Christiana  Birkett,  Sarah 
Margaretta  Birkett,  Maria  Garrow  Birkett,  Edward  Stephenson,  Thomas  Parker, 
the  Appellants. lolin  Daniel  Birkett,  and  Charles  James  Nelson  Birkett,  Hugh  Walton, 
.foseph  Fitzwilliam  Vandercom,  Thomas  Kemble,  Daniel  Henry  Rucker.  James 
Soret,  and  the  Respondent  John  Birkett  Wienholt. 

The  bill  as  amended  stated  the  several  matters  herein-before  menliom-d.  It 
also,  and  by  way  of  particular  instances  of  the  conveyances  and  assignments  of  real 
and  personal  estate,  and  transfers  of  stock  by  Daniel  Birkett  the  elder,  therein-before 

678 


LOGAN   I'.  WIENHoLT  [1833]  VII  BLIGH  N.  S. 

more  generally  mentioned,  stated,  that  ou  or  about  the  12th  day  of  May,  1804,  he 
by  indenture  of  [13]  that  date,  and  without  consideration,  conveyed  to  James  Birkett 
and  William  Birkett,  and  their  heirs,  certain  freehold  lands  and  tenements  at  Hadley, 
in  the  county  of  Hertford,  and  Enfield,  in  the  county  of  Middlesex,  to  hold  the  same 
to  the  use  of  himself  and  his  assigns  for  his  life,  and  from  and  after  his  decease,  in 
trust  for  the  Appellant,  Sarah  Logan,  then  Sarah  Birkett,  for  her  life,  for  her  separate 
use  ;  and  from  and  after  her  decease,  to  the  use  of  Daniel  Birkett  the  younger  for 
life,  and  after  his  death,  to  such  uses  as  the  survivor  of  them,  the  Appellant  Sarah 
Logan,  then  Sarah  Birkett,  and  Daniel  Birkett  the  younger  should  by  will  appoint ; 
and  in  default  of  appointment,  to  the  use  of  his  own  right  heirs  :  and  he  by  the  same 
deed  assigned  over  to  the  same  trustees  the  unexpired  term  of  a  house  in  Queen 
Square,  subject  to  a  rent  of  £18  10s.,  upon  the  like  trusts. 

That,  by  an  indenture  of  the  same  date,  and  also  without  any  consideration,  he 
conveyed  certain  estates  situate  in  Cheddiston  and  Linstead.  in  the  county  of  Sutt'olk, 
whereof  he  was  seised  in  fee,  to  John  Walton  and  James  Birkett,  to  the  use  of  himself 
for  life,  remainder  to  the  Appellant  John  Daniel  Birkett,  the  eldest  son  of  Daniel 
Birkett  the  younger,  and  the  Appellant  Sarah,  then  his  wife,  absolutely  at  his  the 
said  John  Daniel  Birkett's  age  of  twenty-one  years  ;  and  if  he  died  under  that  age, 
he  gave  the  same  in  like  manner  to  the  Appellant  C'harles  James  Nelson  Birkett,  the 
second  son  of  such  marriage  ;  and  in  case  of  the  death  of  the  Appellant  Charles  James 
Nelson  Birkett,  before  his  age  of  twenty-one  years,  then  he  gave  the  same  to  William 
Birkett.  deceased  in  fee. 

[14]  That,  by  another  indenture  bearing  date  on  the  31st  day  of  March,  1814,  and 
also  made  without  any  consideration,  he  conveyed  certain  other  e.states  situate  in  Ash- 
field  Thorpe,  St.  Peter's  Westhall  Brampton,  Cheddiston.  Linstead  Parva,  and  Metfield, 
in  the  county  of  Suffolk,  whereof  he  was  seised  in  fee,  to  John  Stephenson  aTid  Joseph 
Fitzwilliam  Vandercom,  to  the  use  of  himself  for  life,  remainder  to  them,  to  preserve 
contingent  remainders,  remainder  to  them,  upon  trust  to  convey  the  said  estates  to 
the  Appellant  Charles  James  Nelson  Birkett,  in  fee,  on  his  attaining  his  age  of  twenty- 
one  years  ;  and  in  case  of  his  death  under  that  age,  then  to  convey  the  same  in  like 
manner  to  the  Appellant  John  Daniel  Birkett ;  and  in  case  of  his  death  before 
attaining  the  age  of  twenty-one,  then  to  convey  the  said  estates  to  Daniel  Birkett  the 
younger,  in  fee. 

That,  by  another  indenture  of  the  date  last  mentioned,  he  also  conveyed,  without 
any  consideration,  certain  other  estates,  situate  in  Linstead  Magna,  Metfield,  and 
Withersdale,  in  the  county  of  Suffolk,  of  which  he  was  seised  in  fee,  to  the  last-men- 
tioned trustees,  to  the  use  of  himself  for  life,  remainder  to  them,  upon  trust  to  preserve 
the  contingent  remainders,  remainder  to  them,  upon  trust  to  convey  the  same  to  the 
Appellant  John  Daniel  Birkett,  in  fee,  on  his  attaining  his  age  of  twenty-one ;  and 
if  he  died  under  that  age,  then,  upon  trust  to  convey  the  same,  in  fee,  to  the  Appellant 
Charles  James  Nelson  Birkett,  on  his  attaining  his  age  of  twenty-one  ;  and  in  case 
of  his  death  under  that  age,  then,  upon  trust  to  convey  the  same  to  Daniel  Birkett 
the  younger,  in  fee. 

[15]  That,  in  the  month  of  March,  181 1 ,  he  assigned  to  Daniel  Birkett  the  younger, 
or  deposited  with  him,  a  bond  for  securing  the  payment  to  himself  of  £16,000,  or 
some  other  large  sum  of  money,  from  his  former  partners  in  trade,  or  from  some  other 
person  or  persons  ;  and  notwithstanding  such  assignment,  he  never  gave  any  notice 
of  the  same  to  the  persons  from  whom  the  principal  monies  secured  by  the  bond  were 
due,  or  to  any  of  them  ;  but  he  continued  to  debit  them  in  his  books  with  the  interest 
of  such  monies,  long  after  the  date  of  the  assignment,  and  up  to  the  time  of  his  death, 
and  to  receive  such  monie,s  for  his  own  use  ;  and  it  was  a  part  of  the  condition  of  the 
assignment,  that  he  should  so  receive  the  interest  of  the  bond  for  his  life. 

That,  in  or  about  the  month  of  January,  1817,  he  assigned  a  mortgage  for  the 
sum  of  £2000.  secured  on  certain  e.states  situate  in  the  county  of  Sufl'olk.  to  trustees, 
in  trust  for  himself  for  life,  and,  from  and  after  his  decease,  for  the  absolute  use  and 
benefit  of  the  Appellant  Sarah  Logan,  then  Sarah  Birkett ;  and  the  assignment  con- 
tained a  clause  whereby  he  reserved  to  himself  a  power  of  revocation.  And  that, 
in  the  month  of  February,  1817,  he  transferred  two  sums  of  £20,000  navy  five  per 
cent,  annuities,  and  £35,000  three  per  cent,  consolidated  bank  annuities,  his  property, 
out  of  his  name  into  the  names  of  Daniel  Birkett  the  younger,  and  Sarah  his  wife, 
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in  the  books  of  the  governor  and  company  of  the  Bank  of  England,  under  the  circum- 
stances and  with  the  view  herein-before  mentioned. 

The  bill,  further,  and  by  way  of  shewing  in  whom  the  difl'erent  estates  and  interests 
therein  [16]  and  herein-before  mentioned  had  become  vested,  stated  that  the  Re- 
spondent John  Birkett  Wienholt  had  become  a  bankrupt,  and  that  Thomas  Kemble, 
Daniel  Henry  Rucker,  and  James  Soret  had  been  appointed  his  assignees,  and  that 
he  had  obtained  his  certificate. 

That  Thomas  Norman  died  in  1792,  and  that  John  Graves  died  in  1793,  leaving 
Rowland  Stephenson  and  Robert  Glover  the  executors  of  his  will ;  that  Robert 
Glover  died  without  having  proved  the  will  ;  that  Rowland  Stephenson  survived 
him,  proved  the  will,  and  died,  leaving  Edward  Stephenson  the  executor  of  his  will, 
who  proved  it,  and  became  the  personal  representative  of  John  Graves. 

That  the  Appellants  John  Daniel  Birkett  and  Charles  James  Nelson  Birkett  had 
respectively  attained  the  age  of  twenty-one  years  :  that  Eliza  Birkett  died  in  the 
life-time  of  Daniel  Birkett  the  elder,  an  infant,  and  without  having  been  married, 
and  that  Caroline  Christiana  Birkett,  Sarah  Margaretta  Birkett,  and  Maria  Garrow 
Birkett  were  infants,  and  unmarried. 

That  Daniel  Birkett  the  elder  left  Mary  Anne  Bragge,  the  wife  of  Isaac  Bragge, 
of  Dumfries,  in  Scotland,  the  only  child  of  Thomas  Birkett,  deceased,  who  was  the 
eldest  son  of  the  eldest  brother  of  Daniel  Birkett  the  elder,  his  heiress  at  law,  and  that 
she  was  resident  out  of  the  jurisdiction  of  the  court :  that  James  Birkett  and  William 
Birkett  were  dead,  that  William  Birkett  was  the  survivor,  that  he  died  without  issue 
and  without  having  made  any  disposition  of  his  trust  property,  and  that  he  left  Mary- 
Anne  Bragge,  his  heiress  at  law,  and  Thomas  Parker  and  Isaac  [17]  Fisher,  the. exe- 
cutors of  his  will,  who  respectively  proved  the  same,  and  that  Isaac  Fisher  was  dead. 

That  John  Walton  survived  James  Birkett,  and  died  without  having  made  any 
disposition  of  his  trust  property,  and  leaving  Hugh  Walton  his  heir  at  law  :  and  that 
John  Stephenson  was  dead. 

The  bill  then  stated,  that  Daniel  Birkett  the  younger  proved  the  will  and  codicil 
of  Daniel  Birkett  the  elder,  and  possessed  himself  of  his  personal  estate,  etc.  ;  and 
that  the  clear  surplus  thereof  amounted  to  £20,000  and  upwards,  independently  of 
the  personal  property  assigned  and  transferred  by  him  in  his  life-time,  as  before  men- 
tioned ;  that  his  estate,  including  such  property,  and  the  value  of  the  real  estate 
settled  and  conveyed  as  before  mentioned,  exceeded  £200, 000  ;  and  that  the  Respon- 
dent, Mary  Wienholt,  and  the  assignees  of  the  Respondent,  John  Birkett  Wienholt, 
in  his  right  were  by  virtue  of  the  bond,  in  the  events  that  had  happened,  entitled  to 
have  paid  to  them  out  of  his  estate  the  sum  of  £2000,  and  also  such  further  sum  as 
would  ecjual  the  largest  amount  of  property  given  by  Daniel  Birkett  the  elder,  by  his 
will,  or  by  the  dispositions  made  in  his  lifetime  to  take  effect  in  possession  after  his 
death,  whether  of  real  or  of  personal  property. 

The  bill  charged,  that  the  property  which  passed  by  the  residuary  clause,  in  the 
will  of  Daniel  Birkett  the  elder,  was  very  large,  and  was  a  legacy,  or  bequest,  within 
the  meaning  of  the  agreement  set  forth  in  the  bond  ;  and  that  the  several  gifts  made 
by  him  in  his  lifetime,  to  take  effect  in  possession  after  his  death,  whether  of  real  or 
personal  property,  were  testamentary  dispositions  by  will  within  the  meaning  of  the 
bond  and  [18]  the  agreement  therein  contained,  and  that  real  estate  was  within 
the  meaning  and  intention  thereof  ;  or  if  not,  that  the  personal  property  having  been 
invested  in  real  estate  for  the  purpose  of  taking  it  out  of  the  effect  thereof,  such  invest- 
ment was  a  fraud  upon  the  bond, and  that  suchreal  estatesought  either  to  be  considered 
personal  estate,  as  against  the  parties  claiming  under  the  same,  or  as  a  security  for 
the  amount  of  the  personalty  invested  in  the  purchase  thereof  :  that  all  the  convey- 
ances, settlements,  transfers,  and  assignments,  therein  mentioned  to  have  been  made 
by  Daniel  Birkett  the  elder,  were  made  without  any  consideration  whatsoever,  as 
mere  gifts  ;  and  that  he,  either  by  written  instructions,  or  by  some  verbal  agreement 
or  arrangement,  or  by  some  understanding  between  the  parties,  reserved  a  life- 
interest  in  all  the  property  conveyed,  settled,  assigned,  and  transferred  by  him  ;  and 
that  the  gifts  were  only  reversionary,  and  were  not  to  take  effect  in  possession  and 
enjoyment  till  after  his  death  ;  and  that  all  such  conveyances,  settlements,  assign- 
ments, and  transfers,  were  void  as  against  all  persons  claiming  uridei-  the  bund. 

The  bill  praved,  iIkiI  the  Resiiondent,  M;u'\-  Wicniiolt.  might  In-  declared  In  be 
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entitled  to  have  the  agieemeut  manifested  by  the  condition  of  the  bond,  specifically 
performed  ;  and  that  an  account  might  be  taken  of  all  the  real  and  personal  property 
of  Daniel  Birkett  the  elder,  conveyed,  settled,  assigned,  or  transferred  by  him,  without 
consideration,  to  or  in  trust  for  Daniel  Birkett  the  younger,  and  the  Appellant,  Sarah, 
then  his  wife,  or  either  of  them,  or  their  or  either  of  their  issue,  or  in  any  manner 
for  their  [19]  benefit,  subject  to  any  trust  for,  or  power  or  interest  reserved  to  Daniel 
Birkett  the  elder,  either  absolutely,  or  for  the  term  of  his  life  ;  and  that  all  such  con- 
veyances and  assurances,  settlements,  assignments,  and  transfers,  might  be  declared 
to  be  frauds,  as  against  the  Respondent,  Mary  Wienholt,  claiming  under  the  bond, 
and  to  be  subject  to  the  agreement  therein,  in  the  same  manner  as  if  Daniel  Birkett 
the  elder  had  disposed  of  the  same,  or  as  to  the  real  estates  of  the  amount  of  the  monies 
invested  in  the  purchase  thereof,  by  will ;  and  that  an  account  might  be  taken,  under 
the  decree  of  the  Court,  of  his  general  personal  estate,  debts,  funeral  and  testamentary 
expenses,  and  legacies  ;  and  that  the  same  might  be  applied  in  a  due  course  of  admin- 
istration ;  and  that  an  account  might  be  taken,  in  like  manner,  of  all  the  real  or  per- 
sonal estate  so  conveyed,  settled,  assigned,  and  transferred  as  therein  and  hereinbefore 
mentioned,  and  the  rents,  profits,  and  produce  thereof,  and  the  proceeds  of  the  sales 
thereof  possessed  or  received  by  the  Defendants  to  the  bill,  or  any  or  either  of  them, 
or  in  trust  for  them,  or  any  or  either  of  them  ;  and  that  the  value  of  the  property 
to  which  the  Respondent,  ilary  Wienholt,  was  entitled  under  the  agreement,  and  the 
value  of  what  she  was  entitled  to  under  the  will  of  Daniel  Birkett  the  elder,  might  be 
ascertained  ;  and  in  case  it  should  appear  that  it  was  most  beneficial  for  her  to  receive 
the  share  of  the  legacy  of  £0000,  bequeathed  by  his  will,  then  that  the  same  might 
be  paid  to  her  ;  and  in  case  it  should  appear  to  be  most  beneficial  to  her  to  take  the 
benefit  secured  to  her  by  the  bond,  then  that  the  same  might  be  made  good  to  her 
out  of  the  estate  of  Daniel  [20]  Birkett  the  elder,  which  passed  by  his  will,  or  by  the 
several  dispositions  made  by  him  in  his  lifetime  ;  and  that  all  necessary  directions 
might  be  given  for  enabling  the  Respondent,  Mary  Wienholt,  to  inake  her  election 
between  the  legacy  given  by  such  will  and  the  benefit  provided  for  her  by  such  bond  ; 
and  that  whatever  she  might  be  ultimately  entitled  to  might  be  paid  to  her,  and  for 
an  injunction  and  receiver,  and  for  the  deposit  of  deeds  in  the  meantime. 

Daniel  Birkett  the  younger  died  before  he  had  answered  the  bill,  having  made 
his  will,  and  appointed  the  Appellant,  Sarah  Logan,  then  Sarah  Birkett,  his  wife, 
and  James  Quilter,  his  executrix  and  executor.  They  proved  the  will,  and  in 
November,  1818,  the  Respondent,  Mary  Wienholt.  exhibited  a  bill  of  revivor  against 
them  ;  and  the  suit  was  revived. 

The  Appellant.  Sarah  Logan,  then  Sarah  Birkett,  widow,  and  James  Quiltei' 
a[)peared  and  put  in  their  joint  and  several  answer  to  the  original  bill  and  bill  of  revivor, 
and  thereby  stated  their  belief  of  the  marriage  of  John  Wienholt  and  Sarah  Jopson, 
that  Sarah  Jopson  was  the  niece  of  Daniel  Birkett  the  elder,  and  that  Daniel  Birkett 
the  elder  executed  the  bond,  hereinbefore  stated,  previously  to  and  in  consideration 
of  the  marriage. 

They  also  stated  their  belief,  that  there  were  issue  of  the  marriage,  several  chil- 
dren ;  that  the  Respondents  were  two  of  them  ;  that  all  the  children  of  the  marriage 
died  under  the  age  of  twenty-one  years,  except  the  Respondents  ;  that  they  had 
attained  the  age  of  twenty-one  years  ;  that  John  Wienholt  and  Sarah  Wienholt  his 
wife  died  in  the  lifetime  of  Daniel  Birkett  the  elder  ;  and  that  [21]  Sarah  Wienholt 
died  at  or  about  the  time  in  the  bill  mentioned. 

They  also  admitted  the  will  and  codicil  of  Daniel  Birkett  the  elder,  as  in  the  bill 
stated,— his  death  without  having  been  married, — and  the  proof  of  his  will  and  codicil 
by  Daniel  Birkett  the  younger. 

And  they  also  thereby  admitted  the  transfer,  without  consideration,  by  Daniel 
Birkett  the  elder,  into  the  names  of  Daniel  Birkett  the  younger,  and  of  the  Appellant, 
Sarah  Logan,  then  Sarah  Birkett,  his  wife,  of  two  several  sums  of  £20,000  navy 
5  per  cent,  annuities,  and  £37,000  3  per  cent,  consolidated  bank  annuities  ;  and  the 
assignment,  without  consideration,  by  Daniel  Birkett  the  elder  to  or  in  trust  for  Daniel 
Birkett  the  younger,  of  a  bond  conditioned  for  the  payment  of  £16,000  :  but  they 
denied,  to  the  best  of  their  knowledge  and  belief,  that  such  transfers  and  assignments 
were  subject  to  any  tru.st  ;  or  that  any  tru.st  was  declared  thereof  for  or  in  favour 
of  Daniel  Birkett  the  elder,  or  tliat  he  retained  any  interest  in  or  power  over  the 
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bank  annuities  or  bond  debt,  or  that  there  was  any  agreement  or  understanding 
respecting  them. 

The  Appellant,  Sarah  Logan,  then  Sarah  Birkett,  widow,  afterwards  put  in  a 
separate  answer  to  the  amended  bill, — and  thereby  denied,  to  the  best  of  her  knowledge 
and  belief,  that  Daniel  Birkett  the  elder  did,  at  any  time  before  his  death,  for  the 
fraudulent  purpose  of  defeating  or  avoiding  theagreementcontained  in  the  bond, or  for 
any  other  purpose,  deliver  over  to  Daniel  Birkett  the  younger,  or  to  her  then  his  wife, 
or  to  trustees  nominally  for  them,  any  mortgages  or  securities  for  money,  property,  and 
effects,  without  [22]  consideration,  save  that  he  did  in  his  lifetime  deposit  the  bond  for 
£16,000  with  Daniel  Birkett  the  younger  for  his  absolute  use  ;  and  she  denied,  that 
the  same  was  so  delivered  and  assigned,  or  deposited  upon  any  trust  or  understanding, 
either  verbal  or  written,  expressed  or  implied,  that  such  bond  should  be  subject  to 
the  disposition  of  Daniel  Birkett  the  elder,  or  that  he  should  have  any  right  or  interest 
in  or  control  over  the  same  ;  but  she  admitted,  that  it  was  understood  or  intended 
that  he  should  have  the  interest  secured  or  made  payable  by  the  bond  during  his 
life,  after  the  assignment  or  delivery  thereof  to  Daniel  Birkett  the  younger  :  and 
that  Daniel  Birkett  the  younger  made  and  executed  to  Daniel  Birkett  the  elder  a 
bond  or  obligation  for  payment  to  him  of  the  amount  of  the  interest  of  such  bond ; 
but  she  denied  that,  to  her  knowledge  and  belief,  Daniel  Birkett  the  elder,  in  his  books, 
debited  the  obligors  in  such  bond,  or  the  persons  from  whom  the  monies  were  due, 
with  the  interest  thereof,  after  the  date  of  the  assignment  and  delivery  thereof,  but 
she  stated,  that  she  had  understood  and  believed  that  the  several  obligors  in  such 
bond  had  notice  of  such  assignment  having  been  made. 

She  thereby  also  stated  her  belief,  that  it  was  the  intention  and  understanding 
of  the  parties,  and  in  particular  of  Daniel  Birkett  the  elder,  when  the  transfers  of 
stock  were  made  by  him,  that  he  should  have  and  receive  the  dividends  of  such  stocks, 
or  funds,  for  his  life  ;  and  she  admitted,  that,  some  time  before  the  transfer  was  made, 
he  had  agreed  to  make  such  transfer  to  herself  and  her  late  husband,  or  one  of  them  ; 
but  she  denied  that,  to  her  knowledge  and  belief,  the  same  was  [23]  done  upon  the 
importunity  of  Daniel  Birkett  the  younger  ;  and  she  denied,  that  it  was  done  upon 
her  importunity  :  she  admitted,  that  he  agreed  to  make  and  made  such  transfer 
for  the  purpose  of  diminishing  the  amount  of  his  property,  which  was  to  pass  by 
his  will,  although  she  denied  that  it  was  to  evade  or  defeat  the  agreement  contained 
in  the  bond  ;  and  she  denied,  also,  that  he  consented  to  make  such  transfers  or  any 
of  them  upon  any  written  declaration  of  trust  or  agreement  being  made,  or  under 
any  verbal  promise,  that  such  stock  should  be  retransferred  to  him  whenever  he 
should  call  for  the  same  ;  although  she  admitted,  that  it  was  understood  and  agreed, 
that  the  dividends  of  such  stocks  or  funds  should  be  paid  to  him. 

Afterwards  the  Respondent,  John  Birkett  Wienholt,  procured  from  his  assignees, 
as  was  admitted  by  them,  an  assignment  of  his  interest  under  the  agreement  and 
bond,  and  James  Quilter  died,  having  made  his  will,  and  appointed  James  Quilter 
the  younger,  Henry  Sampson  Quilter,  and  George  Quilter,  his  executors  ;  where- 
upon James  Quilter  the  younger,  and  Henry  Sampson  Quilter  alone  proved  the  will, 
and  a  bill  of  revivor  and  supplement  was  exhibited  against  the  Respondents.  John 
Birkett  Wienholt,  and  James  Quilter,  and  Henry  Sampson  Quilter,  in  respect  thereof, 
and  the  suit  was  revived. 

The  Appellant,  Sarah  Logan,  had,  in  the  meantime,  intermarried  with  Alexander 
Logan  :  and,  upon  her  marriage,  all  the  real  and  personal  estate  to  which  she  was 
entitled  under  the  wills  of  Daniel  Birkett  the  elder  and  Daniel  Birkett  the  younger, 
with  the  exception  of  a  sum  of  £10,000,  agreed  to  [24]  be  paid  or  secured  to  her 
husband,  was,  by  indentures  of  lease  and  release  bearing  date  respectively  the  20th 
and  21st  days  of  May,  1821,  conveyed  and  assigned  to  Albert  Goldsmid,  and  the 
Appellants,  John  Daniel  Birkett,  and  Charles' James  Nelson  Birkett,  for  her  sepa- 
rate use  ;  and  a  supplemental  bill  was  exhibited  in  respect  thereof  against  Albert 
Goldsmid  and  the  Appellants,  John  Daniel  Birkett,  and  Charles  James  Nelson 
Birkett. 

The  Appellant,  Sarah  Logan,  under  an  order  obtained  for  that  purpose,  after- 
wards appeared  and  put  in  a  further  separate  answer  to  the  amended  bill  :  by  which 
she  stated,  that  Daniel  Birkett  the  elder,  after  the  date  of  the  bond,  acquired  large 
property  ;  of  which  he  did  not  intend  Sarah  Wienholt,  or  her  issue,  to  take  the  bulk, 
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or  any  cotisiderablt;  proportion  ;  and  tlierelore  becjiU'atlird  Id  the  lie.spondt'iits  i'GOOO 
in  satisfaction  of  all  claims  nnder  the  bond.  That  Daniel  Birkett  the  elder  intended 
to  prevent  the  Kespondents  from  taking  any  part  of  his  estate,  except  wliat  he  might 
leave  them  by  his  will,  or  they  might  be  entitleil  to  under  the  strict  construction  of 
the  bond  ;  and  lie,  therefore,  disposed  of  the  bulk  of  his  property,  so  as  to  prevent 
his  will  operating  thereon,  and  to  limit  the  operation  ot  the  bond  to  a  portion  only 
of  his  property  ;  that  for  such  purpose,  he  employed  solicitors  and  consulted  counsel : 
and  invested  large  sums  of  money  in  the  purchase  of  real  estate  ;  and  that  one  of 
his  reasons  for  so  doing,  was  to  put  the  money  so  invested  out  of  the  reaeli  of  the  bond  ; 
and  she  thereby  admitted,  that  he  also  made  assignments  of  leasehold  property,  for 
the  purpose  of  disposing  of  the  same  in  his  life,  so  as  not  to  be  subject  to  his  will. 
And  that  he  assigned  [25]  the  £10,000  bond  debt,  and  the  £2000  mojtgage  debt, 
and  a  mortgage  debt  of  £15'2.';  17s.  2d.  on  Saint  Mary  Hill  estate  ;  and  that  such 
assignments  were  made  without  valuable  consideration.  And  she  admitted,  that 
Daniel  Birkett  the  elder  continued  to  receive  the  interest  of  the  money  secured  by 
such  bond  to  the  time  of  his  death.  But  she  denied  that  it  was  agreed  that  the  testator 
should  have  the  power  of  disposition  over  the  property  settled  and  assigned  ;  or  that 
there  was  any  secret  or  other  trust  as  to  the  property,  save  as  appeared  by  the  con- 
veyances and  a.ssignments  ;  and  she  adnutted  that  Daniel  Birkett  the  elder  trans- 
ferred the  £20,000  navy  £5  per  cents.,  and  £37,000  £3  per  cent,  consols  to  Daniel 
Birkett  the  younger  and  lierself,  without  any  valuable  consideration  ;  and  that  it 
was  the  intention,  if  Daniel  Birkett  the  elder  had  lived,  to  pay  to  him  the  dividends 
of  such  stock  during  his  life  ;  and  stated  her  belief,  that  Daniel  Birkett  the  elder 
meant  that  such  stock  should  not  be  subject  to  his  will  or  to  the  bond. 

The  other  Defendants  to  the  bill  having  answered,  the  answers  were  replied  to, 
and  witnesses  examined,  who  proved  the  several  conveyances,  assignments,  transfers, 
and  dispositions  of  property  before  detailed. 

On  the  31st  of  May,  182.5,  the  cause  came  on  to  be  heard  before  the  LortI 
Chancellor. 

By  the  decree  of  that  date,  it  was  declared,  that  the  condition  of  the  bond  of  the 
8th  day  of  April,  1772,  wherein  Daniel  Birkett  the  elder  bound  his  real  and  personal 
representatives,  and  which  bond  was  executed  previous  to  the  marriage  of  John 
\¥ienholt  [26]  and  Sarah  Jopson,  the  niece  of  Daniel  Birkett  the  elder,  contained 
an  agreement  entered  into  by  Daniel  Birkett  the  elder,  in  consideration,  and  expressed 
to  be  entered  into  in  consideration  of  the  intended  marriage  between  John  Wienholt 
and  Sarah  Jopson,  which  ought  to  be  specifically  executed  by  the  court  according 
to  the  true  intent  and  meaning  thereof  ;  and  that  the  parties  intended  to  be  benefited 
by  such  agreement  were  not  bound  to  accept  the  penalty  of  the  bond,  or  the  legacy 
given  by  the  will  of  Daniel  Birkett  the  elder,  but  were  entitled  in  equity  to  have  the 
full  benefit  of  the  j)rovision  agreed  to  be  made  in  manner  in  the  condition  mentioned. 
And  it  was  declared  that,  Daniel  Birkett  the  elder  having  died  unmarried  and  without 
lawful  i.ssue,  the  sum  of  £2000  ought  to  be  paid  out  of  his  estate,  according  to  the 
agreement  for  the  benefit  of  the  parties  entitled  thereto,  with  interest  at  four  per 
cent,  from  one  year  after  his  death,  and  that,  exclusive  of  such  provision,  he  ought 
to  be  considered  as  having  engaged  by  will,  or  otherwise,  to  give  or  leave  to  or  in  trust 
for  the  parties  meant  to  be  entitled  to  the  benefit  of  the  agreement  in  the  condition 
of  the  bond,  so  much  in  money,  or  in  valuable  efi'ects,  as  he  should  give  or  leave  to 
any  one  of  his  next  of  kin,  or  nearest  relations,  or  any  other  person  or  persons,  to  be 
paid  within  twelve  calendar  months  next  after  his  decease  ;  or  if  he  should  nuikr 
no  such  bequest  in  his  will,  or  the  same  should  fall  short  of  the  greatest  bequest  in 
such  will,  then  that  his  executors  or  adnuuLstrators  should,  for  the  benefit  of  such 
parties  as  aforesaid,  pay  or  deliver  over  such  bequest,  or  make  good  any  deficiency 
that  the  same  should  so  fall  short  of. 

[27]  And  it  was  declared,  that  it  appeared  to  the  Court  that,  according  to  the 
construction  of  the  agreement  contained  in  the  bond,  the  Respondents  electing  to  take 
under  the  agreement  contained  in  the  condition  of  the  bond,  and  not  to  accept  the 
£6000  bequeathed  by  the  will,  if  they  were  more  beneficially  entitled  under  the  agree- 
ment, were  entitled  to  claim  so  much  of  the  personal  property  of  Daniel  Birkett 
the  elder,  disposed  of  by  his  will,  as  would  be  equal  in  value  to  the  largest  amount 
of  what  was  therebv  bequeathed  to  anv  person  or  legatee,  whether  specific,  pecuniary, 
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or  residuary  legatee.  And  it  was  declared  further,  that  the  assignment  of  the  £16,000 
bond  debt,  the  £2000  mortgage  debt,  the  transfers  of  the  £37,000  3  per  cent,  annuities, 
and  £20,000  navy  five  per  cent,  annuities  ;  and  all  other  voluntary  dispositions  of 
personal  property,  I'emaining  personal  at  the  death  of  Daniel  Birkett  the  elder,  in 
which  he  I'eserved  or  retained  a  life-interest,  or  over  the  dispositions  of  which  he  had 
a  controlling  power  of  appointment  or  revocation,  ought  to  be  considered  in  equity, 
for  the  purpose  of  giving  eflfect  to  the  true  intent  and  meaning  of  the  agreement 
in  condition  of  the  bond,  as  having  the  same  effect  as  if  such  sums  of  £16,000,  £2000, 
£37,000  three  per  cent,  annuities.  £20,000  navy  five  per  cent,  annuities,  and  such 
other  personal  property,  so  voluntarily  disposed  of,  had  been  bequeathed  by  his  will 
to  the  persons  after  his  death  respectively  entitled  thereto  ;  and  that  the  Respondents, 
electing  as  aforesaid,  were  entitled  to  claim  out  of  his  real  and  personal  property  devised 
and  bequeathed  by  his  will,  and  out  of  the  sums,  annuities,  and  personal  property  so 
voluntarily  disposed  of,  so  much  as  would  be  [28]  equal  in  value  to  the  largest  amount 
of  what,  by  his  will,  any  such  assignment,  transfer,  or  voluntary  disposition,  all  or 
any  of  them,  was  bequeathed  or  given  to,  or  bequeathed  and  given  to  any  other 
person. 

And  it  was  ordeied  and  decreed,  that  it  should  be  referred  to  the  master  in  rotation, 
to  enquire  and  state,  whether  Daniel  Birkett  the  elder  in  his  lifetime  made  any  and 
what  other  voluntary  dispositions  as  to  his  personal  estate  which  would  fall  within 
the  declaration  as  to  voluntary  dispositions  theieinbefore  contained,  and  to  whom 
and  under  what  circumstances.  And  it  being  admitted,  that  the  sums  of  £37,000 
bank  three  per  cent,  annuities,  and  £10,500  new  four  per  cent,  annuities,  which  had 
been  substituted  for  £10,000,  part  of  the  £20,000  navy  five  per  cent,  annuities,  were 
then  standing  in  the  names  of  the  Appellant,  Sarah  Logan,  and  of  Joseph  Petty  Toul- 
min  and  David  Robert  Remington,  upon  trust,  to  abide  the  event  of  the  suit ;  and 
the  said  Joseph  Petty  Toulmin  and  David  Robert  Remington,  by  their  counsel,  con- 
senting to  act  as  the  Court  should  direct,  it  was  ordered  that  Alexander  Logan  and 
the  Appellant,  .Sarah  his  wife,  and  Joseph  Petty  Toulmin  and  David  Robert  Remington, 
should  transfer  the  £37,000  bank  three  per  cent,  annuities,  and  £10,500  new  four 
per  cent,  annuities,  into  the  name,  and  with  the  privity  of  the  accountant-general 
of  the  Court,  in  trust,  in  the  cause  ;  and  pay  the  dividends  to  accrue  thereon  until 
the  transfer,  in  like  manner  ;  but  such  transfer  and  the  declaration  thereinbefore 
contained  as  to  the  £37,000  bank  £3  per  cent,  annuities,  and  £20,000  £5  per  cent, 
annuities,  were  to  be  without  prejudice  to  the  ques-[29]-tion  respecting  the  effect 
of  the  transfer  of  such  annuities  by  Daniel  Birkett  the  elder,  having  been  made  into 
the  joint  names  of  Daniel  Birkett  the  younger,  and  the  Appellant,  Sarah,  then  his 
wife  ;  and  it  was  ordered,  that  it  should  be  referred  to  the  master  to  enquire  under 
what  circumstances,  and  with  what  intention  Daniel  Birkett  the  elder  transferred 
the  £37,000  bank  three  per  cent,  annuities,  and  £20,000  navy  five  per  cent,  annuities, 
into  such  joint  names,  with  respect  to  the -interest  which  they,  oi-  either  of  them, 
should  take  in  such  funds,  and  the  master  was  to  report  to  the  Court  all  such  evidence 
and  special  circumstances  wliich  might  be  laid  before  him  thereon  as  he  might  think 
necessary  for  the  information  of  the  Court  ;  but  the  same  was  to  be  without  prejudice 
to  the  question  of  law  as  to  its  admissibility  and  its  effect,  and  any  of  the  parties  were 
to  be  at  liberty  to  apply  to  the  Court  touching  such  dividends,  and  the  future  dividends 
of  such  annuities,  and  the  future  dividends  of  the  £3000  East  India  stock  and  £900 
13s.  9d.  bank  stock  therein  mentioned,  to  be  standing  in  the  name  of  the  accountant- 
general,  in  trust,  in  the  cause  Wienholt  v.  Birkett,  as  they  should  be  advised,  and, 
in  the  meantime,  till  further  order,  such  dividends  were  not,  nor  was  the  sum  of  £251 
2s.  2d.  cash  therein  mentioned  to  be  in  the  hank,  placed  to  the  credit  of  the  cause, 
to  be  paid  to  any  party  subject  to  the  direction  thei-einafter  contained.  And  it  was 
ordered,  that  the  dividends  to  accrue  on  the  said  £37,000  bank  three  per  cent,  annuities, 
and  £10,500  new  four  per  cent,  annuities,  should  be  laid  out  in  the  purchase  of  bank 
three  per  cent,  annuities  in  the  name  and  with  the  privity  of  the  accountant-general, 
in  trust  in  the  said  cause  ;  and  [30]  he  was  to  declare  the  trusts  thereof  accordingly  ; 
and  it  being  alleged,  on  the  part  of  the  Respondents,  that  Daniel  Birkett  the  elder, 
in  his  lifetime,  ujion  various  occasions,  and  at  various  times,  laid  out  considerable 
sums  in  the  purchase  of  lands,  whereof  he  took  the  conveyances  and  assurances  to 
liimself,  or  to  tiiistees  for  himself  in  fee,  and  afterwards  at  different  times,  inade  con- 
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vpyances  and  assurances,  whereby  lie  nxluced  liiinsclt  U\  be  tenant  fiu-  life  with  re- 
mainder or  remainders  to  others  ;  several  of  the  conveyances  and  assurances  respo<' 
tively  so  reducing  his  estate,  bearing  as  it  was  alleged,  the  same  date,  and  being 
executed  at  the  same  time  ;  and  it  being  also  alleged,  that  he  had  laid  out  considerable 
sums  in  the  purchase  of  lauds,  the  conveyances  or  assurances  of  which  were,  in  the  first 
instance,  taken  to  or  in  trust  for  himself  for  life,  with  remainder  or  remainders  over  ; 
and  it  being  insisted,  on  the  part  of  the  Respondents,  that  such  real  estate,  or  the  monies 
with  which  the  same  were  respectively  purchased,  ought  to  be  considered  as  property 
in  which  they  would  be  in  equity  entitled  to  a  share  or  part,  under  the  true  meaning 
of  the  agreement  contained  in  the  condition  of  the  bond,  or  by  reason  that  such  the 
acts  of  Daniel  Birkett  the  elder  were  done  under  such  circumstances,  with  such  undue 
intent  to  defeat  the  effect  of  the  said  agreement,  that  the  same  ought  in  equity  to 
be  considej'ed  as  bound  and  affected  by  the  agreement,  although  the  parties  claiming 
under  such  voluntary  instruments  derived  their  estates,  not  from  his  testament,  but 
from  conveyances  and  assurances  made  in  his  lifetime,  it  was  ordered,  that  the  master 
should  enquire  and  state  to  the  Court  what  purchases  were  made  by  Daniel  Birkett 
[31]  the  elder  of  I'eal  property,  after  the  execution  of  the  bond,  of  which  the  convey- 
ances or  assurances,  and  of  what  dates,  were  originally  taken,  either  to  himself,  or 
in  trust  for  himself  in  fee,  and  as  to  which,  by  subsequent  acts,  assurances  or  convey- 
ances, and  of  what  dates,  he  afterwards  reduced  himself  to  be  tenant  for  life  in  law 
or  equity,  and  with  remainder  or  remainders  to  other  person  or  persons,  and  to  whom. 
and  also  what  purchases  of  real  property  were  made  by  him  after  the  execution  of 
the  bond,  taking  the  conveyances  or  assurances  thereof,  and  of  what  dates,  to  or  in 
trust  for  himself  for  life,  with  remainder  or  remainders  over,  and  to  whom  ;  and  it 
was  ordered,  that  all  parties  should  be  at  liberty  to  lay  before  the  master  such  evidence 
as  he  might  think  material,  either  by  affidavit  or  interrogatories,  or  both,  as  he  might 
think  fit,  for  the  information  of  the  Court,  as  to  the  intent  of  Daniel  Birkett  the  elder 
in  each  and  every  of  the  transactions  of  such  purchases,  conveyances  and  assurances  ; 
and  especially  with  reference  to  their  proposed  effect,  as  to  the  operation  of  the  marriage 
bond  ;  and  the  master  was  to  report  to  the  Court,  all  such  evidence,  and  all  circum- 
stances which  he  might  think  necessary  for  the  information  of  the  Court ;  and  was 
to  be  at  liberty  to  make  a  separate  report  as  to  such  matters  ;  and  it  was  declared, 
that  the  Respondents  would  be  entitled,  according  to  the  true  intent  and  meaning 
of  the  agreement  contained  in  the  condition  of  the  bond,  to  be  creditors  on  the  estate 
of  Daniel  Birkett  the  elder  to  the  amount  of  such  sum  as,  under  the  declarations 
thereinbefore  made,  they  would  be  entitled  to  claim,  and  such  further  sum,  if  any, 
as  the  Court  might  thereafter  declare  them  further  [32]  entitled  to.  after  the  mastei' 
should  have  made  his  report  upon  the  matters  above  referred  to  him,  and  with  such 
interest  as  the  Court  might  think  proper  to  order.     And  the  consideration  of  what 
sum  was  due,  and  what  interest  might  be  due,  and  was  to  be  paid  to  them  out  of  the 
estate,  or  estates,  of  Daniel  Birkett  the  elder ;  or  how  the  same  was  ultimately  to 
be  borne  by  the  several  persons  claiming  his  property,  was  reserved,  until  the  master 
should  have  made  his  report,  and  the  Court  should  have  given  directions  thereupon. 
But  it  was  ordered,  that  the  master  should  take  an  account  of  the  personal  estate 
of  Daniel  Birkett  the  younger,  deceased  ;  come  to  the  hands  of  Alexander  Logan 
and  the  Appellant.  Sarah  his  wife,  and  James  Quilter,  deceased,  since  the  death  of 
Daniel  Birkett  the  younger,  or  any  person  or  persons  by  their,  or  any  or  either  of 
their  order,  or  for  their  or  any  or  either  of  their  use,  including  what  might  have 
been  received  under  the  voluntary  dispositions  of  personal  estate,  as  to  which  the 
Respondents  were  thereinbefore  declared  to  be  entitled  to  be  relieved.     And  it  was 
ordered,  that  what,  on  taking  such  account,  should  appear  to  have  come  to  the  hands 
of  Daniel  Birkett  the  younger,  should  be  answered  by  Alexander  Logan,  and  the 
Appellant,  Sarah  his  wife,  and  James  Quilter  the  younger,  out  of  the  assets  of  Daniel 
Birkett  the  younger,  come  to  their  hands  respectively  in  a  course  of  administration. 
And  in  case  they  should  not  admit  assets  for  that  purpose,  it  was  ordered,  that  they 
should  come  to  an  account  before  the  master  for  the  personal  estate  of  Daniel  Birkett 
the  younger,  come  to  their  hands,  or  to  the  hands  of  either  of  them,  or  to  the  hands 
of  any  person  or  persons  by  their  or  either  of  their  [33]  order,  or  for  their  or  either 
of  their  use.     And  it  was  ordered,  that  what,  on  taking  such  account  of  the  per.sonal 
estates  of  Daniel  Birkett  the  elder,  and  Daniel  Birkett  the  younger,  should  appeiir 
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to  liave  come  to  the  handt;  of  Alexander  Logan,  should  be  answered  by  hiin  personally. 
.\nd  it  was  ordered,  that  what,  on  taking  snoh  accounts,  should  appear  to  have  c/)m<' 
to  the  liands  of  the  Appellant.  Sarah  Logan,  alone,  should  be  answered  by  Albert 
Goldsniid  and  the  Appellants.  John  Daniel  Birkett,  and  Charles  James  Nelson  Birkett. 
out  of  the  separate  estate  of  the  Appellant  Sarah  Logan,  come  to  their  hands  under 
the  indenture  of  the  21st  day  of  May.  1821.  And  in  case  they  should  not  admit 
assets  for  that  purpose,  then  it  was  ordered,  that  the  Appellants,  John  Daniel  Birkett 
and  Charles  James  Nelson  Birkett,  and  Albert  fxoldsmid,  should  come  to  an  account 
before  the  Master  for  the  separate  estate  of  the  Appellant,  Sarah  Logan,  come  to  their 
or  any  or  either  of  their  hands  under  or  by  virtue  of  such  indenture,  or  to  the  hands 
of  any  person  or  persons  by  their  or  either  of  their  order,  or  for  their  or  either  of  their 
use,  but  the  last-mentioned  direction  was  to  be  without  prejudice  to  the  liability  of 
Alexander  Logan,  in  case  the  separate  estate  of  the  Appellant,  Sarah  I^ogan.  should 
be  insufhcient  to  answer  what  should  be  found  due  from  her.  And  it  was  ordered, 
that  what,  on  taking  the  accounts,  or  any  or  either  of  them,  of  the  personal  estates 
of  Daniel  Birkett  the  elder,  and  Daniel  Birkett  the  younger,  should  appear  to  have 
come  to  the  hands  of  James  Quilter,  deceased,  shoidd  be  answered  by  James  Quilter 
the  younger,  his  surviving  executor,  out  of  the  assets  of  James  Quilter.  deceased, 
in  a  [34]  due  course  of  administration.  And  in  case  he  should  not  admit  assets  for 
that  purpose,  it  was  ordered,  that  he  should  come  to  an  account  before  the  Mastei- 
for  the  personal  estate  of  James  Quilter,  deceased,  come  to  his  hands,  or  to  the  hands 
of  any  person  or  persons  by  his  order,  or  for  his  use,  and  the  usual  directions  were 
given  as  to  the  debts  and  funeral  expenses  of  Daniel  Birkett  the  elder  ;  and  the  con- 
sideration, whether  any  and  what  account,  and  against  whom  shoidd  be  directed, 
of  any  rents  and  profits  of  any  real  estates,  was  reserved,  until  after  the  Master  should 
have  made  his  report  as  to  the  matters  respecting  purchases,  conveyances,  and 
assurances,  of  the  real  estates  thereinbefore  directed.  And  it  was  ordered,  that  the 
Master  should  compute  interest  on  the  sum  of  £2000  to  which  the  Respondents  were 
thereinbefore  declared  intitled,  at  the  rate,  and  from  the  time  thereinbefore  mentioned, 
and  he  was  to  state  what  was  due  for  priTicipal  and  interest  in  respect  of  the  sum  of 
£2000  ;  and  also  to  tax  the  costs  of  the  suit  of  all  parties  to  that  time,  and  also  the 
costs  of  Joseph  Petty  Toulmin  and  David  Robert  Remington  in  appearing  and  sub- 
mitting to  the  decree,  such  last-mentioned  costs,  and  also  the  costs  of  such  of  tlie  said 
defendants  as  were  trustees  and  executors,  to  be  taxed  as  between  solicitor  and  client, 
and  the  Master  was  to  make  a  separate  report  of  such  principal  and  interest  and  costs  ; 
and  directions  were  given  for  the  payment  thereof.  And  the  Ma.ster  was  to  be  at 
liberty  to  make  a  separate  report,  or  separate  reports,  of  any  of  the  matters 
thereby  referred  to  him.  And  the  consideration  of  subsequent  costs,  and  of 
interest  not  specifically  thereinbefore  reserved,  and  the  consideration  of  all  further 
directions,  was  reserved  [35]  until  after  the  Master  should  have  made  his  general 
report. 

The  Master  to  whom  the  cause  was  transferred  made  two  separate  reports,  bearing 
date  respectively  on  the  31st  of  January,  and  the  13th  of  June.  1826  ;  and  a  general 
report  bearing  "date  on  the  26th  of  August,  1826.  By  the  former  separate  report, 
the  Master  computed  the  principal  and  interest  due  in  respect  of  the  sum  of  £2000, 
and  taxed  tlie  costs  directed  by  the  decree.  By  the  latter  separate  report,  he  set  forth 
an  account  of  the  voluntary  dispositions  of  personal  estate,  and  settlements  of  real 
estate,  as  to  which  enquiries  were  directed  by  the  decree,  and  stated  the  circumstances 
under  which  the  same  were  made.  By  his  general  report,  the  Master  certified  the 
circumstances  under  which  the  transfer  of  the  .sums  of  £37,000  three  per  cent,  con- 
solidated annuities  and  £20.000  navy  five  per  cent,  annuities  into  the  names  of  Daniel 
Birkett  the  younger,  and  the  Appellant.  Sarah,  then  his  wife,  had  been  made  ;  and 
set  forth  the  accounts  directed  to  be  taken,  and  certified  a  balance  of  £32,1  25  Is.  3d. 
to  be  due  from  Daniel  Birkett  the  younger  in  respect  of  the  personal  estate  of  Daniel 
Birkett  the  elder  ;  a  balance  of  £4:1,964:  os.  6d.  to  be  due  from  the  Appellant,  Sarah 
Logan,  in  respect  of  such  estate,  and  a  further  balance  of  £9828  14s.  5d.  to  be  due 
from  her  in  respect  of  the  personal  estate  of  Daniel  Birkett  the  younger. 

Two  exceptions  were  taken  to  the  general  report  by  the  Appellants,  and  by  Albert 
(xoldsmid  and  Caroline  Christiana,  his  wife,  Sarah  Margaretta  Birkett,  and  Maria 
(Jarrow  Birkett  :  the  purport  was,  that  the  Master  had.  in  taking  the  accounts,  con- 
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sidered  the  mortgage  on  the  estate  in  the  island  [36]  of  Tobago  as  the  property  of 
Daniel  Birkett  the  elder,  instead  of  treating  the  same  as  the  property  of  Daniel 
Birkett  the  younger. 

On  the  7th  of  March,  1829,  the  cause  came  on  to  be  heard  on  the  exceptions,  and 
tor  further  directions,  before  the  Vice-Chancellor. 

In  the  mean  time,  a  petition,  entitled  as  well  in  the  said  cause,  as  also  in  another 
cause  of  Birkett  and  others  against  Birkett  and  others,  which  had  been  instituted 
for  the  administration  of  the  estate  and  effects  of  Daniel  Birkett  the  younger,  was 
presented  to  the  Court  for  the  purpose  of  obtaining  a  transfer  into  the  first-mentioned 
cause  of  the  sum  of  £22,695  Is.  8d.  bank  three  per  cent,  annuities,  standing  to  the 
credit  of  the  last-mentioned  cause,  and  appearing  to  be  the  proceeds  of  tlfe  investment 
of  the  bond  debt  for  £16,000  assigned  by  Daniel  Birkett  the  elder,  in  trust  for  Daniel 
Birkett  the  younger  ;  and  also  of  so  much  of  the  sum  of  £40,181  10s.  lOd.  bank  three 
per  cent,  annuities,  standing  to  the  like  credit,  and  appearing  to  be  part  of  the  estate 
of  Daniel  Birkett  the  younger,  as  would  be  equal  to  the  sum  certified  to  be  due 
from  him  to  the  estate  of  Daniel  Birkett  the  elder  ;  and  such  petition  was  ordered 
to  come  on,  and  accordingly  came  on  for  hearing  at  the  same  time  with  the  first- 
mentioned  cause  for  further  directions  and  on  the  exceptions. 

By  the  decree  or  order  then  made,  it  was  ordered  that  the  exceptions  should  be 
over-ruled.  And  it  was  declared,  that  the  several  voluntary  dispositions  of  personal 
estate  made  by  Daniel  Birkett  the  elder,  in  his  lifetime,  as  mentioned  in  the  first  schedule 
to  the  Master's  separate  report  of  the  13th  of  June,  1826,  were  to  be  considered  in 
equity,  for  the  purpose  of  giving  efTect  to  the  [37]  true  intent  and  meaning  of  the 
agreement,  contained  in  the  condition  of  tlie  bond,  as  having  the  same  effect  as  if 
the  personal  estate,  voluntarily  disposed  of,  had  been  bequeathed  by  his  will  to  the 
persons  who,  after  his  death,  were  intended  to  take  the  benefit  of  such  dispositions. 
And  it  was  declared,  that  the  transfers  by  Daniel  Birkett  the  elder  of  the  £37,000 
three  per  cent,  annuities,  and  £20,000  navy  five  per  cent,  annuities,  into  the  joint 
names  of  Daniel  Birkett  the  younger  and  the  Appellant,  Sarah,  then  his  wife,  were 
to  be  considered  for  the  purpose  of  giving  effect  to  the  true  intent  and  meaning  of 
the  agreement,  as  giving  to  Daniel  Birkett  the  younger  the  same  benefit  as  if  such 
£37,000  three  per  cent,  annuities,  and  £20,000  navy  five  per  cent,  annuities,  had 
been  transferred  by  him  into  the  sole  name  of  Daniel  Birkett  the  younger,  or  been 
bequeathed  to  Daniel  Birkett  the  younger  by  his  will ;  but  such  declaration  was 
to  be  without  prejudice  to  any  question  as  to  the  interests  of  Daniel  Birkett  the 
younger  and  the  Appellant,  Sarah,  his  wife,  in  such  bank  annuities  as  between  the 
estate  of  Daniel  Birkett  the  younger  and  the  Appellant,  Sarah  Logan.  And  it  was 
declared,  that  it  appeared  to  the  Court  that,  according  to  the  true  construction  of 
the  agreement  contained  in  the  condition  of  the  bond,  all  testamentary  dispositions  of 
freehold  and  copyhold  and  leasehold  estates,  and  dispositions  of  that  nature  which,  by 
the  decree  in  the  cause,  were  declared  to  be  of  the  nature  of  testamentary  dispositions, 
were  within  the  intent  and  meaning  of  the  agreement.  And  it  was  declared,  that 
all  the  several  freehold  and  copyhold  estates  purchased  by  Daniel  Birkett  the  elder, 
after  the  execution  of  the  bond,  and  [38]  mentioned  in  the  second  schedule  to  the 
separate  report  of  the  13th  of  June,  1826,  were  to  be  considered  in  eqinty  for  the 
purpose  of  giving  effect  to  the  true  intent  and  meaning  of  the  agreement,  as  if  such 
real  estates  respectively  had  been  given,  or  devised  by  his  will.  And  it  appearing, 
that  Daniel  Birkett  the  younger  was  the  person  to  whom  by  such  testamentarydisposi- 
tions,  or  dispositions  in  the  nature  of  testamentary  dispositions,  the  largest  benefit 
was  given,  it  was  ordered,  that  it  be  referred  to  the  Master  to  whom  the  cause  stood 
referred  to  compute  what,  at  the  time  of  the  death  of  Daniel  Birkett  the  elder,  would 
have  been  the  amount  and  value  of  the  benefits  which  Daniel  Birkett  the  younger 
would  have  taken  under  such  several  dispositions,  according  to  the  declarations  con- 
tained in  the  decree  made  on  the  hearing  of  the  cause,  and  in  that  order,  if  the  bond 
had  not  been  made.  And  it  was  declared,  that  the  Respondents  were  entitled  to  stand 
as  specialty  creditors  upon  the  estateof  Daniel  Birkett  the  elder, for  a  sum  equal  tosuch 
amount  and  value,  with  interest  thereon,  at  four  per  cent,  per  annum,  from  the  end 
of  a  year  from  his  death.  And  it  was  ordered,  that  the  Master  should  compute  what 
was  due  to  them  for  principal  and  interest,  according  to  the  aforesaid  declarations  ; 
but  in  making  such  computation  the  Master  was  to  charge  them  with  the  dividends, 
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so  far  as  tlxey  had  been  received  by  them,  uf  £2-4,096  7s.  Sd.  three  per  cent,  annuities, 
part  of  the  £37,000  like  annuities  which  were  therein  mentioned  to  have  been  trans- 
ferred to  their  contingent  account,  by  virtue  of  au  order  of  the  Court  bearing  date 
the  23d  of  March,  1827,  as  the  interest  received  by  them  upon  the  principal  sum 
of  £20,000  ;  such  sum  of  [39]  £24,096  7s.  8d.  three"per  cent,  annuities  being  taken 
to  be  of  the  value  of  £20,000.     And  it  was  ordered,  that  the  sum  of  £24,096  7s.  8d. 
bank  three  per  cent,  annuities,  standing  in  the  name  of  the  Accountant-general, 
in  trust,  in  the  cause  Wienholt  ;>.  Birkett,  the  contingent  account  of  the  Eespondents, 
should  be  transferred  to  them  in  moieties  in  satisfaction  of  the  principal  sum  of  £20,000 
part  of  the  debt  due  to  them.     And  further,  it  was  declared  that,  as  between  the 
parties  taking  the  freehold  and  personal  estate  of  Daniel  Birkett  the  elder,  the  general 
personal  estate  must  be  first  applied  ;  then  the  personal  estate  specifically  bequeathed 
or  disposed  of  ;  and  lastly,  the  freehold  estates,  in  satisfaction  of  the  demand  of  the 
Respondents.     And  it  was  ordered,  that  so  much  of  the  sum  of  £40,181  10s.  lOd. 
bank  three  per  cent,  annuities,  standing  in  the  name  of  the  Accountant-general, 
in  trust,  in  the  cause  Birkett  v.  Birkett,  as  at  the  market  price  of  such  annuities  on 
the  day  of  the  date  thereof  were  of  the  value  of  £32,125  Is.  3d.  by  the  Master's  general 
report  before  mentioned,  certified  to  be  due  from  Daniel  Birkett  the  younger,  should 
be  carried  over  by  the  Accountant-general  to  the  credit  of  the  cause  under  the  title 
Wienholt  v.  Birkett.     And  it  was  ordered,  that  the  sum  of  £23,894  13s.  bank  three 
per  cent,  annuities,  standing  in  the  name  of  the  Accountant-general,  in  trust,  in 
the  cause  Birkett  v.  Birkett,  the  account  of  the  apparent  estate  of  Daniel  Birkett 
the  elder,  which  was  purchased  with  the  £16,000  bond  debt  in  the  decree  mentioned  ; 
and  the  accumulations  thereof,  since  the  transfer  to  such  last-mentioned  account,  if 
any,  should  be  also  carried  over  to  the  [40]  credit  of  the  cause  under  the  title  Wienholt 
V.  Birkett.    And  it  was  ordered,  that  the  Master  should  take  the  subsequent  accounts 
of  the  personal  estate  of  Daniel  Birkett  the  elder,  received  by  Alexander  Logan  and 
the  Appellant.  Sarah,  his  wife,  including  what  might  have  been  received  under  the 
voluntary  dispositions  of  personal  estate,  as  to  which  the  Respondents  were  tliereby 
and  by  the  decree  in  the  cause  declared  to  be  entitled  to  be  relieved.    And  it  was  ordered, 
that  what  should  have  come  to  the  hands  of  Alexander  Logan  should  be  answered 
by  him,  and  what  should  have  been  received  by  the  Appellant,  Sarah  Logan,  should 
be  answered  by  her  trustees  out  of  her  separate  estate.     And  it  was  ordered,  that 
the  Master  should  enquire  who  had  been  in  possession  of  and  in  receipt  of  the  rents 
and  profits  of  the  real  estates  of  Daniel  Birkett  the  elder  since  his  decease  ;  and  in 
case  the  Master  should  find  that  Daniel  Birkett  the  younger,  deceased,  or  any  of  the 
parties  to  the  suit,  had  been  in  the  possession  or  receipt  of  the  rents  and  profits  of 
such  real  estates  or  any  of  them  since  such  his  decease,  then  it  was  ordered,  that 
the  Master  should  take  an  account  of  the  rents  and  profits  of  such  real  estates  come 
to  the  hands  of  Daniel  Birkett  the  younger,  deceased,  or  to  the  hands  of  any  of  the 
parties  to  the  suit,  or  to  the  hands  of  any  person  or  persons  by  their  or  any  of  their 
order,  or  for  their  or  any  of  their  use  ;  and  in  case  the  funds  in  Court,  and  other 
property  applicable  thereto  under  the  decree,  should  not  be  sufficient  to  answer  what 
should  be  found  to  have  been  received  by  Daniel  Birkett  the  younger,  it  was  ordered, 
that  the  deficiency  be  answered  by  the  Appellant,  Sarah  Logan,  his  executrix,  out 
of  [41]  his  estate  and  effects.    And  it  not  appearing,  by  the  Master's  report,  by  whom 
the  rents,  dividends,  and  interest  of  the  separate  estate  of  the  Appellant,  Sarah  Logan, 
had  been  received,  it  was  ordered,  that  the  Master  should  enquire  and  state  to  the 
Court  who,  since  the  date  of  the  decree,  had  been  entitled  to  receive  the  rents,  dividends, 
and  interest  thereof,  and  to  whom  the  same  had  been  respectively  paid  ;  and  in  case 
he  should  find  the  Appellant,  Sarah  Logan,  to  have  been  in  the  receipt  and  enjoyment 
of  such  rents,  dividends,  and  interest,  it  was  ordered,  that  he  should  enquire  whether 
her  receipt  thereof  respectively  was  or  not  with  the  permission  of  her  trustees  ;  and 
state  the  particulars  of  such  separate  estate,  and  what  had  become  thereof,  and  state 
special  circumstances  ;  and  it  was  ordered,  that  the  Master  should  tax  all  parties 
their  subsequent  costs  of  the  suit  to  that  time,  the  costs  of  such  of  the  defendants 
as  were  trustees  or  executors  to  be  taxed  as  between  solicitor  and  client ;  and  he  was 
to  be  at  liberty  to  make  a  separate  report  thereof  ;  and  it  was  declared,  that  such 
last-mentioned  costs,  as  well  as  the  costs  already  taxed  and  paid,  were  to  be  borne 
and  paid  by  and  out  of  the  residuarv  personal  estate  of  Daniel  Birkett  the  elder  ;  and 
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directioas  were  given  for  the  payment  of  a  debt  by  the  Master  t;  general  report  certified 
to  be  due  to  Snmuel  White  Sweet  and  Charles  Scott  Stokes,  together  with  the  amount 
of  such  costs.  And  it  was  ordered,  tliat  the  Master  should  state  how  much  was  due 
to  the  Respondents  for  interest,  and  how  much  for  capital  ;  and  nl!  further  directions 
were  reserved  until  the  Master  should  have  made  his  report. 

[42]  The  appeal  was  from  the  original  decree,  and  from  the  order,  on  further 
directions. 

The  case  was  argued,  first,  in  February,  and  afterwards  in  July,  1S32,  by  Sir 
Charles  Wetherell  and  Mr.  Pepys,  for  the  Appellant ;  and  by  Sir  Edward  Sugden 
and  Sir  W.  Home,  for  the  Respondent. 

The  principal  authorities  cited  were,  Jones  r.  Martin,  3  Anst.  882.,  and  in  note 
to  Randall  v.  Willis,  5  Ves.  266.  Purdew  v.  Jackson,  1  Russ.  Chillener  v.  Chillener, 
2  Ves.  528.  Lewis  v.  Maddooks,  8  Ves.  150.  17  Ves.  48.  Turner  r.  Jennings,  2  Vern. 
612.  685.     Tomkyns  v.  Ladbroke,  2  Ves.  591. 

In  the  course  of  the  argument  Lord  Eldon  said,  "  If  a  man  covenants  to  leave 
"  as  much  to  one  child  as  to  any  other,  he  may  give  any  jiart  to  one  in  liis  lifetime, 
"  and  leave  the  rest  to  be  divided  at  his  death,  and  that  will  satisfy  the  covenant.  But 
"  if  he  gives  the  reversion  to  the  child,  reserving  a  life-interest  for  himself,  it  is  a  fraud 
"  upon  the  covenant,  as  it  was  held  to  be  in  the  case  of  a  power  where  a  father  appointed 
"  the  bulk  of  a  fund  to  one  of  his  children  who  was  in  a  consumption." 

He  also  said  that,  as  to  the  real  estate  purchased,  it  was  left  to  the  Master,  upon 
the  original  decree,  to  enquire  as  to  the  circumstances  under  which  the  real  estate 
had  been  purchased  ;  and  that  the  evidence  before  the  Master  showed  a  case  of  fraud 
upon  the  agreement  which  the  courts  could  not  permit  to  be  practised. 

The  Lord  Chancellor  said,  that  the  testator  was  at  liberty  to  do  as  he  pleased  with 
the  property  du-[43]-ring  his  life,  if  he  acted  bond  fide  :  that  the  mere  laying  out 
the  personalty  in  land  would  not  constitute  fraud  ;  but  the  fraud  was  in  giving  the 
land  afterwards,  reserving  the  life-interest,  whereby,  at  his  death,  the  donee  got  money 
through  the  medium  of  land  ;  that  he  might  have  left  it  to  descend  to  his  heirs  ;  but 
the  fraud  was  in  the  contrivance  to  retain  the  enjoyment,  and  yet  devise  it  in  breach 
of  the  covenant. 

The  Lord  Chancellor.* — The  noble  Lords  who  have  heard  the  argument  concur 
in  opinion,  that  the  bond  must  be  construed  as  an  agreement.  This  is  the  foundation 
of  the  original  decree.  The  difficulties  which  have  pressed,  and  the  doubts  which 
have  occurred  to  us,  arise  from  what  has  since  been  done  by  the  decree  upon  further 
directions  ;  and  these  doubts,  which  apply  to  more  than  one  part  of  the  case,  have 
not  been  removed  in  the  course  of  the  argument.  It  will  be  necessary,  therefore, 
to  take  farther  time  for  consideration.  Without  stating,  at  present,  any  positive 
opinion  upon  the  questions  arising  out  of  the  decree  on  farther  directions,  I  feel  a 
strong  inclination  of  opinion  upon  one  or  two  points.  As  to  the  £57,000  which  the 
Vice-Chancellor  treated  as  if  it  had  been  transferred  to  Daniel  Birkett  the  younger, 
I  will  say  nothing  decisive  at  present,  although  I  feel  some  doubt ;  but  1  am  disposed 
to  dissent  from  that  part  of  the  decree  which  treats  all  the  property  as  within  the 
meaning  of  the  agreement.  If  it  were  now  necessary  to  give  my  opinion,  I  should 
say  that  the  agreement,  according  to  sound  [44]  construction,  is  confined  to  personalty ; 
and  I  have  also  some  doubts  as  to  that  part  of  the  decree  which  relates  to  after  pur- 
chased estates.  But  the  point  on  which  I  am  the  most  disposed  to  question  the 
propriety  of  the  decree  relates  to  the  direction  to  the  Master  as  to  the  mode  of  com- 
puting what  is  to  be  given  to  the  Respondents  under  the  agreement.  That  they 
are  entitled  to  stand  as  specialty  creditors  there  could  be  no  doubt.  The  substance 
of  the  agreement  is,  that  Sarah  Jopson  is  to  have  as  mucli  as  the  person  most  favoui-ed 
by  the  bequests  of  the  testator,  on  succession  to  his  property.  But  according  to  the 
scheme  of  computation  directed  by  the  decree,  the  favoured  person  would  take 
next  to  nothing,  and  the  party  claiming  under  the  agreement  would  take  the  bulk 
of  the  property.  The  mode  in  which  the  compensation  ought  to  be  made  deserves 
particular  consideration,  and  it  woidd  be  convenient  if  each  party  would  give  in  pro- 
posals of  the  order  which  is  expected  from  the  House. 

Lord  Plunket. — Some  points  appear  to  have  been  designedly  left  open  in  the  original 

*  At  the  conclusion  of  the  argument. 
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decree  by  Lord  Eldon,  as  whether  the  agreement  related  to  realty  ;  upon  which, 
if  the  matter  were  now  to  be  decided,  I  should  say  that  it  related  only  to  personalty, 
and  not  to  realty,  except  so  far  as  it  grows  out  of  personalty  ;  and  then  a  serious  ques- 
tion would  arise,  whether  you  could  follow  the  motive,  and  decide  that  his  object 
was  to  increase  one  fund  and  diminish  the  other  fraudulently.  Upon  the  question 
as  to  the  transfer  of  the  stock,  I  have  not  yet  arrived  even  at  an  inclination  of  opinion  ; 
but  as  to  the  amount  of  compensation  to  be  given  to  Sarah  Jopson  under  the  contract, 
[45]  it  cannot  be  so  construed  as  to  give  almost  all  to  her,  and  to  the  others  next  to 
nothing.  The  terms  import  that  she  is  to  have  as  much  as  any  other.  If  the  course 
directed  by  the  Vice-Chancellor's  decree  is  to  be  followed,  the  words  ought  to  be  very 
clear. 

Lord  Eldon  said  he  did  not  then  propose  to  make  any  observations  on  the  point 
in  question,  but  desired  that  the  respective  parties  would  send  in  their  proposals  as 
to  the  order  to  be  made  by  the  House. 

A  second  argument  was  afterwards  ordered  by  one  counsel  on  a  side;  when  Mr.  Pepys 
argued  for  the  Appellant,  and  Sir  E.  Stigden  for  the  Respondents,  in  February,  1833. 

(April,  1833.)  The  Lord  Chancellor. — This  case  is  one  of  considerable  importance, 
both  with  regard  to  the  amount  of  property  in  dispute,  and  in  respect  of  the  difficulties 
which  arise,  in  any  view  that  can  be  taken  of  the  questions  principally  raised  between 
the  parties.  These  questions  were  argued  twice  before  your  Lordships ;  and.  un- 
doubtedly, it  would  be  doing  great  injustice  to  the  very  able  and  learned  counsel 
who  discussed  the  question  on  both  those  occasions  if  I  were  not  to  remind  your 
Lordships  of  the  valuable  assistance  derived  by  this  House  from  them. 

It  now  comes  before  us  for  decision  ;  and  I  am  about  to  state  (and  I  shall  do  it 
as  succinctly  as  the  nature  of  the  case,  which  is  spread  over  a  considerable  space,  both 
in  point  of  fact  and  law,  will  allow  me,)  the  grounds  upon  which  it  is  my  intention 
to  recommend  to  your  Lordships  mate-[46]-rially  to  vary,  in  some  respects  indeed  to 
reverse,  the  decision  of  the  court  below. 

In  coming  to  the  conclusion  that  I  cannot  agree  in  all  respects  with  the  very  learned 
and  distinguished  Judges  who  pronounced  this  decision,  more  particularly  his  Honour 
the  Vice-Chancellor,  with  whom  I  have  the  misfortune  to  differ  most,  it  is  a  great 
consolation  to  me,  not  only  that  I  have  had  the  assistance,  during  the  discussion  of 
the  question,  of  my  noble  and  learned  friend  the  Lord  Chancellor  of  Ireland,  but 
also  that  the  grounds  upon  which  it  will  be  found  that  the  differences  exist  are  such 
as  turn  more  upon  the  construction  of  an  instrument  which,  taken  in  connection 
with  the  facts,  must  be  admitted  to  be  involved  in  great  obscurity,  and  to  be,  perhaps, 
incapable  of  any  construction  in  any  respect  consistent,  than  upon  any  matters  of  law. 

Without  further  preface  I  shall  remind  your  Lordships  of  the  outline  of  this  case, 
into  the  particulars  of  which  it  is  not  necessary,  at  present,  to  enter,  in  the  observa- 
tions which  I  am  about  to  make. 

Daniel  Birkett  the  elder  executed  a  bond  upon  the  marriage  of  his  niece,  Sarah 
Jopson.  with  John  Wienholt,  who  then  became  j\Irs.  Wienholt,  and  whom  I  shall 
therefore  call,  throughout  these  observations,  Sarah  Wienholt  :  and  I  wish  for  dis- 
tinctness and  also  for  shortness,  when  I  speak  of  Daniel  Birkett  the  younger,  to  be 
understood  to  mean  the  parties  here  representing  Daniel  Birkett  the  younger  ;  and 
when  I  speak  of  Sarah  Wienholt,  to  be  understood  to  mean  those  who  stand  in  the 
place  and  represent  the  interest  of  Sarah  Wienholt.  Mrs.  Logan,  the  principal  Ap- 
[47]-pellant  in  this  case,  is  the  widow  of  Daniel  Birkett  the  younger,  who,  after  his 
death,  married  Mr.  Logan.  Daniel  Birkett  the  elder  made  the  bond  upon  which 
the  question  arose,  conditioned  for  the  payment  of  a  sum  of  money  by  way  of  penalty. 
(Here  the  Lord  Chancellor  stated  the  condition  asset  forth,  ante,  [7  Bli.  N.  S.]  3.  etseq.) 

It  is  upon  the  construction  of  this  instrument,  and  upon  the  rights  of  the  parties 
as  arising  out  of  and  connected  with  the  subsequent  transactions,  the  will,  and  certain 
purchases  of  land,  and  certain  transfers  of  stock,  and  certain  assignments  of  securities  ; 
it  is  upon  these  matters  that  the  questions  arise  which  are  now  to  be  disposed  of  by 
your  Lordships. 

Mr.  Daniel  Birkett  the  elder,  after  the  execution  of  this  bond,  long  after  the  mar- 
riage in  question  (having  had.  at  that  time,  apparently,  no  children.)  had  a  natural 
daughter,  and  she,  in  the  year  1795,  intermarried  with  Daniel  Birkett  the  younger. 
Daniel  Birkett  the  elder  appears  to  have  taken  opinions  as  to  the  best  means  of  de- 
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fpating  the  bond  whith  lit'  had  given,  and  he  laid  out  considerable  sums  of  nionev 
in  the  purchase  of  real  estat(>s,  which  were  settled  in  various  waj's  ;  but  the  bulk 
of  them  were  settled  upon  himself  for  life,  with  remainder  to  Daniel  Birkett  the 
younger  and  Sarah  his  wife,  now  Sarah  Logan.  There  were  also  transfers  of  stock, 
£37,000  three  per  cents,  and  £20,000  five  per  cents.,  into  the  name  of  Daniel  Birkett 
the  younger,  and  Sarah  his  wife  ;  and  upon  the  evidence  there  can  be  no  doubt  what- 
ever, in  any  person's  mind,  that  these  transfers  were  made,  that  these  purchases 
of  land  and  conveyances  of  land  were  also  made,  for  [48]  the  purpose  of  defeating 
the  provisions  of  the  bond,  and  enabling  him,  Daniel  Birkett  the  elder,  to  give  to 
Sarah  Birkett.  now  Sarah  Logan,  and  to  Daniel  Birkett  the  younger  (who  was  his 
nephew)  a  larger  share  than  he  was  now  disposed  to  give  to  Sarah  Wienholt.  or  to 
those  who  represented  her,  if  she  were  then  dead,  which,  I  believe,  was  the  fact.  He 
afterwards  made  his  will,  and  bequeathed  £2500  (a  bequest  which  it  is  not  material 
now  to  consider)  to  Daniel  Birkett  the  younger  and  Sarah  his  wife  :  and  he  bequeathed 
£3000  to  each  of  the  daughters  of  Mary  Wienholt  :  there  were  two  daughters  ;  he 
bequeathed  £6000  between  the  two,  to  be  in  satisfaction  of  the  bond  ;  he  then  gave 
a  number  of  small  legacies,  and  there  is  a  general  bequest  of  the  residue  to  Daniel 
Birkett  the  younger.  This  will  was  dated,  I  think,  in  March,  1814,  and  in  March, 
1817.  Daniel  Birkett  died — a  date  which  is  not  immaterial  as  a  circumstance  in  the 
case,  if  there  could,  on  other  grounds,  remain  any  doubt  with  respect  to  the  intention 
of  those  transfers.  I  think  it  was  within  ten  days  or  a  fortnight,  or  at  least  under 
a  month  from  the  time  of  this  transaction,  that  Daniel  Birkett  the  elder  himself  died  ; 
and  not  very  long  before,  for  I  think  it  was  in  January,  1817,  there  was  an  assign- 
ment of  a  mortgage  of  £2000  in  trust,  to  whomsoever  Daniel  Birkett  should  appoint, 
and  in  default  of  such  appointment,  to  Sarah  absolutely  ;  and  in  that  Daniel  Birkett 
the  younger  appears,  as  far  as  I  can  see,  to  have  no  direct  interest  whatever.  Then 
there  was,  in  March,  1811,  an  assignment  of  a  bond  to  the  amount  of  £16,000  to 
Daniel  Birkett  the  younger  ;  and  upon  the  evidence  here  in  the  answers  (I  will  not 
say  upon  all  the  answers  [49] — certainly  not  upon  the  first — 1  can  hardly  say  on 
the  second  answer,  but  upon  the  second  and  third  answers  taken  together  of  Mrs. 
Logan) ;  besides  the  other  evidence  in  the  cause,  there  can  be  no  doubt  whatever 
that  that  bond  was  assigned  to  Daniel  Birkett  the  younger,  and  an  agreement  made, 
though  it  was  not  specified  in  the  assignment,  that  Daniel  Birkett  the  elder  was  to 
receive  the  interest  upon  the  bond  for  his  life  ;  and  he  actually  took  a  bond  from 
Daniel  Birkett  the  younger  to  pay  him  such  interest. 

The  first  question  that  arises  here  is  upon  the  bond — shall  it  stand  for  an  agree- 
ment, in  consideration  of  marriage,  or  does  it  only  give  Sarah  Wienholt  her  election 
either  to  take  the  legacy  in  the  will  or  the  penalty  in  the  bond,  and  I  have  no  doubt 
whatever  that  it  is  to  be  taken  as  an  agreement,  and  must  be  performed  as  if  it  were 
a  marriage  article.  Upon  this  part  of  the  case,  agreeing  entirely,  as  1  do,  with  the 
judgment  of  the  court  below,  it  is  unneces.sary  that  I  should  trouble  your  Lordships 
at  any  length  ;  and  1  might  simply  refer  to  the  case  of  Chillenor  and  Chillenor,* 
in  which  the  principle  laid  down  is  applicable  to  this  case,  and  the  facts  appear  only 
to  differ  from  those  now  before  us,  inasmuch  as  there  seems  to  have  been  a  separate 
agreement  there  of  the  two  fathers  to  settle  lands,  and  one  of  them  did  make  a  con- 
veyance of  the  lands  according  to  such  agreement  ;  and  the  other,  instead  of  making 
a  conveyance,  gave  a  bond,  with  a  penalty.  Lord  Hardwicke  treats  the  case  through- 
out his  argument  (and  he  appears  to  have  gone  fully  and  anxiously  into  the  whole 
merits  of  the  question)  as  if' [50]  the  condition  of  the  bond  contained  an  agreement, 
though  he  says  the  rest  of  the  bond  is  evidence  of  a  preceding  agreement  ;  but  the 
whole  of  that  case  is  strong  and  conclusive  for  the  specific  performance  of  the  agree- 
ment, and  against  Sarah  Wienholt  being  put  to  her  election.  This,  then,  would 
lead  me  to  advise  your  Lordships  entirely  to  concur  with  the  first  part  of  the  original 
decree  of  my  Lord  Eldon,  before  whom  the  case  originallj-  came. 

Having  this  point  established,  I  shall  lay  down  two  principles  as  those  which  ought 
to  guide  our  consideration  of  the  question  before  us  ;  first,  that  the  rights  of  the 
])artie3  arise  under  the  bond  con.sidered  as  an  agreement,  binding  the  parties  :  and 
next,  that  the  intent  of  the  testator  by  his  will,  and  in  the  disposition  of  his  property. 

■  *  2  Ves.  Sen, 
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and,  I  may  add,  the  varidus  conveyances,  and  assignments,  and  transfers,  in  whicli 
he  dealt  with  his  property  through  its  various  channels,  and  in  its  various  kinds, 
and  the  acts  which  he  so  did,  are  only  to  he  suffered  to  affect  the  property  so  far  as 
they  are  not  repugnant  to  the  agreement,  and  do  not  go  against  the  rights  given  by 
that  agreement,  and  to  be  only  so  far  valid  as  between  him  and  the  parties  in  whose 
favour  those  acts  were  done  or  attempted  to  be  done  as  they  did  not  defraud  or  con- 
travene that  agreement.  These  principles  are  very  general,  and  carry  us  a  very 
little  way  towards  a  conclusion,  or  towards  determining  the  cpiestions  which  here 
occur  ;  and,  therefore,  to  these  questions  it  is  now  my  duty  more  particularly  to  direct 
the  attention  of  your  Lordships. 

The  first  which  may  be  said  to  arise  is.  upon  the  construction  of  that  material 
part  of  the  bond,  [51]  the  condition  in  respect  of  the  property,  the  kind  of  property 
which  is  there  specified  or  intended  as  the  subject  matter  of  the  legacies,  as  well  the 
legacies  to  be  given  to  future  legatees  as  the  legacy  to  be  given  or  the  compensation 
for  the  legacy  omitted  to  be  given  to  Sarah  Wienholt,  which  was  to  be  measured  by 
the  greatest  of  the  legacies  that  should  be  given  to  any  other  person.  The  words 
are,  "  Shall  give  and  bequeath  by  his  last  will  and  testament,  or  by  some  other  ways 
"  or  means,  give  and  leave  unto,  or  in  trust  for  the  said  Sarah,  or  the  issue  of  the  said 
"  intended  marriage,  so  much,  in  money  or  in  valuable  effects,  as  the  said  Daniel 
"  Birkett  shall,  by  such  will,  give  or  bequeath  to  any  one  of  his  next  of  kin,  or  nearest 
"  relations,  or  any  other  person  or  persons."  The  first  question  is,  whether  or  not 
this  extends  beyond  personalty  '?  It  is  contended,  on  the  one  eide,  that  it  is  general, 
and  includes  all  property.  It  is  contended,  on  the  other  side,  that  the  second  limit 
of  the  sentence  is  to  be  qualified  by  reference  to  the  first,  the  first  only  stating  money 
or  valuable  effects,  and  that  being  so  qualified  it  is  to  be  read  as  binding  him  to  give 
to  Sarah  Wienholt  so  much,  in  money  or  in  valuable  effects,  as  he  shall  give  by  his 
will  to  his  next  of  kin,  or  any  other  person,  of  money  or  of  valuable  effects.  The  party 
who  were  for  the  more  extended  construction  contend  that  it  means,  that  he  should 
give  to  Sarah  Wienholt  so  much,  in  money  or  valuable  effects,  as  he  should  have 
given,  in  any  way,  to  any  other  persons  under  his  will.  The  expression  is  "  person 
"  or  persons  ;  "  but  I  dispose  of  that  by  a  single  remark,  that  it  is  perfectly  manifest 
that  "  persons  "  here  must  be  taken  to  mean  "  person."  [52]  It  could  not  have  been 
meant  to  give  to  Sarah  Wienholt  as  much  as  he  should  give  to  any  other  persons, 
for  that  would  be  binding  him  to  give  her  as  much  as  he  gave  to  all  other  persons 
whatever  :  that  is,  by  no  means,  a  plain  manner  of  expressing  such  an  intention  ; 
•  it  appears  to  me,  that  it  would  be  a  strained  and  violent,  and  even  an  absurd  construc- 
tion, and,  therefore,  the  phrase  must  be  taken  to  mean  any  one  person  ;  and  then 
it  would  stand  thus — that  he  binds  himself  to  give  Sarah  Wienholt,  by  his  will,  as 
much  as  he  should  give  to  any  other  person  by  his  will ;  in  a  word,  that  is  to  put 
her  on  a  footing  with  the  person  most  benefited  by  his  will  ;  in  a  word,  that  she 
should  have  as  great  a  share  under  his  will  as  any  one  person  should  have  under  his 
will. 

Upon  this  preliminary  construction  a.  question  arises,  whether  he  meant  to  give 
as  great  a  share  to  her  as  he  gave  to  any  other  person  in  personal  property,  or  whether 
he  binds  himself  to  give  her  as  much,  generally,  as  he  gave  to  any  other  persons  in 
any  way.  The  inclination  of  my  opinion  is  in  favour  of  the  more  limited  construction. 
I  think  that  the  language  of  the  bond  rather  applies  to  personalty  than  to  property 
generally.  But  in  the  view  which  I  take  of  the  case,  I  do  not  consider  that  the  decision 
of  this  question  is,  of  necessity,  imposed  upon  your  Lordships. 

Then,  the  most  material  question  for  your  Lordships  to  consider  is  raised  by  those 
dealings  with  his  property,  investing  his  ]iersonal  estate  in  the  purchase  of  real  estate, 
and  afterwards  conveying  that  real  estate  with  special  reservation.  That  question, 
it  appears  to  me,  must  be  considered  in  this  way.  First,  Does  the  instrument  bind 
[53]  Daniel  Birkett  the  elder  to  give  as  much  to  Sarah  Wienholt  in  real  as  well 
as  personal  estate  '?  (which  I  postpone  for  the  present.)  If  this  does  not  include 
real  as  well  as  personal  estate  ;  if  the  more  limited  construction  of  the  words  shall 
be  adopted,  the  other  question  is,  Has  he  so  dealt  with  his  personal  estate  in  the  pur- 
chasing of  real  estate,  and  conveying  it  afterwards,  as  to  give  Sarah  Wienholt  the 
right  to  have  those  purchases  in  the  whole,  or  in  part  taken  into  account,  in  estimating 
her  share  1     And  this  also  includes  the  principle  on  which  the  other  questions  must 

692 


LOGAN   r.  WIKNHOLT  |  18;^3]  VII  BLIGH  N.  S. 

be  decided  ;  at  least,  the  main  fundaiiiental  principle  on  which  those  questions  niusl 
be  decided  ;  I  mean  the  questions  relating  to  the  stock,  to  the  bond,  and  to  the 
mortgage. 

Now,  upon  due  consideration  of  the  authorities  and  principles  of  law,  I  take  the 
rule  touching  these  matters  to  be  this  :  If  a  person  covenants  or  agrees,  or  in  any 
manner  validly  binds  himself  to  give  to  A.  by  his  will  as  much  as  to  any  other,  he 
may  put  it  out  of  his  power  to  do  so  by  giving  all  in  his  lifetime  ;  or  if  he  binds  him- 
self to  give  A.  as  much  as  B.  by  his  will,  he  may  in  his  lifetime  give  B.  what  he  pleases, 
so  as  his  will  shall  give  A.  as  much  as  his  will  gives  B. ;  but  then,  the  gifts  which 
he  makes  in  his  lifetime  to  B.  must  be  out  and  out  ;  foi',  if  to  defraud  or  to  defeat 
the  obligation  which  he  has  entered  into,  he  gives  to  B.  any  property  real  or  personal 
over  which  he  retains  a  controul,  or  in  which  he  reserves  an  interest  to  himself;  then 
in  order  to  protect  the  agreement  or  obligation  which  he  has  entered  into,  and  to 
defeat  the  fraud  attempted  upon  that  obligation,  and  to  prevent  his  escaping,  as  it 
were,  [54]  from  his  own  contract,  this  gift  to  B.  shall  be  taken  as  testamentary, — 
shall  be  taken  as  if  included  in  the  will, — and  the  subject  matter  of  it  shall  be  brought 
back  and  made  the  fund  out  of  which  to  jierform  the  obligation  :  at  all  events  it  shall 
be  made  the  measure  for  calculating  and  ordering  the  performance  of,  or  dealing 
with  the  claim  arising  under,  that  obligation. 

The  proposition  which  I  have  now  stated  appears  to  me  to  apply  equally  to  all 
kinds  of  conveyances,  whether  by  the  sale  of  land  to  evade  the  performance  of  an 
agreement,  where  the  agreement  was  to  give  as  much  land  to  A.  as  B.  shall  have  ; 
or  by  purchase  of  land,  wheie  the  object  was  to  defeat  the  agreement  to  give  such 
an  equal  share  of  personalty  ;  or  by  conveyance  of  land,  either  originally  possessed 
or  purchased  afterwards  ;  or  by  assignment  of  securities  ;  or  by  the  transfer  of  monies, 
or  other  personal  chattels, — provided  those  conveyances,  assignments,  or  transfers . 
were  made  not  out  and  out,  but  with  a  reservation  on  the  part  of  the  person  bound, 
and  that  those  transfers,  conveyances,  and  assignments  conferred  not  in  all  respects 
the  real,  but  only  in  whole,  or  in  part  an  apparent  right  to  the  property  ;  and  the 
distinction  is  always  to  be  taken  between  the  pretence,  or  the  appearance,  and  the 
reality.  Such  contrivance  in  parallel  cases  under  the  bankrupt  laws,  is  treated  and 
dealt  with  as  a  badge  of  fraud,  and  must  here,  having  the  same  tendency  and  effect, 
be  subject  to  the  same  rule.  The  hand  of  equity  will  not  be  stayed  by  any  such 
contrivances. 

This  view  appears  to  comprize  all  the  points  of  the  case  regarding  the  different 
kinds  of  property,  and  the  different  kinds  of  acts  which  were  done  in  [55]  respect 
of  those  kinds  of  property,  subsequently  to  the  bond  being  executed  by  Daniel  Birkett 
the  elder ;  and  the  two  questions  to  which  I  am  anxious  to  direct  your  Lordships' 
attention,  are — first,  to  what  proiaerty  this  proposition  which  I  have  ventured  to 
lay  down  is  applicable  :  and,  secondly  in  what  way  it  is  to  be  applied  to  the  different 
kinds  of  property,  and  the  different  kinds  of  transactions  which  are  in  question. 

Before  going  into  those  two  questions,  1  shall  shortly  refer  your  Lordshijis  to 
the  authorities  upon  which  1  think  the  general  jiroposition  laid  down  appear  to  stand 
incontrovertibly.  The  leading  authority,  from  which  the  others  may  be  said  to 
spring,  is  the  case  decided  in  this  House  of  Jones  r.  Martin.*  The  Lord  Chancellor 
in  advising  the  House  to  reverse  the  decree  of  the  (Jourt  of  Exchequer,  there  says, 
"  the  covenant  did  not  prevent  the  father  from  giving  the  stock  out  and  out."  In 
that  case,  the  father  had  made  a  covenant  to  give  or  leave  by  his  will  all  his  personal 
estate  equally  among  his  children  ;  and  it  appears,  that  he  had  given  the  stock  in 
a  way  somewhat  similar  to  the  gifts  in  the  present  case,  in  order  to  evade  the  obliga- 
tion. His  Lordship  goes  on  to  say,  "  the  covenant  did  not  prevent  the  father  from 
"  giving  the  stock  out  and  out  ;  but,  if  he  chose  to  keep  it,  he  kept  it  applicable  to 
"  the  general  engagements  which  he  had  entered  into  for  his  family.  Lord  Cowper 
"  said,  in  the  case  of  Turner  and  Jennings. t  that  if  the  father  were  permitted  to  act 
''  according  to  the  facts  of  that  case,  it  would  put  an  end  to  the  custom  of  London. 
"  He  was  a  great  [56]  man,  and  to  his  lordship's  doctrine  I  declare  my  assent :  so  of 
"  a  covenant  as  the  present.     Here  also  the  property  continued  to  answer  all  the 

*  In  a  note  to  the  Report  of  Randall  and  Willis,  5  Ves.  262. 
t2  Vern.  012.  (W.'j. 
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''  father's  own  purposes  during  liis  life.  If  a  father  will  be  partial  and  give  a  preference, 
"  he  niust  give  against  himself,  and  not  make  a  mere  reveisiouary  gift.  He  should 
immediately  feel  himself  s(j  much  the  poorer  for  his  gift  ;  if  he  is  willing  to  suffer 
"  that,  then  let  him  yield  to  the  unpulse  of  his  partiality.  But  if  a  father  may  effectuate 
his  purpose  by  any  thing  short  of  this,  it  will  furnish  perpetual  opportunity  for 
■'  subterfuge  and  scheme  to  defeat  and  disappoint  these  covenants,  which  ought  to 
"  be  most  honourably  observed." 

In  the  case  of  Randall  and  Willis,*  observations  were  made  of  a  similar  tendency. 
In  Lewin  v.  Madocks,!  Lord  Eldon,  referring  to  the  case  of  Jones )'.  Martin,  in  which  his 
Lordship  appears  to  have  been  counsel,  states  the  principle  of  it  tlius.     He  says — "  It  is 
■■  one  of  those  loose  cases  of  a  covenant  to  leave  to  one  child  an  equal  share  of  the  personal 
"  estate  :  and  it  was  held  by  the  House  of  Lords  to  mean  only  to  leave  the  covenantor 
■■  fully  at  liberty  to  dispose  providently  or  improvidently  of  his  personal  estate,  such  as  it 
"  was  or  might  be  till  his  death ;  provided  he  disposed  of  it  absolutely  as  against  himself, 
"  ijut  if  he  did  not  strip  himself  absolutely  of  the  interest  in  the  property,  he  could  not  by 
■  reserving  an  interest  for  life,  and  giving  to  some  one  favourite  child,  defeat  the  cove- 
"  nant  ;  that  would  be  a  fraud  upon  it :  "  which  is  to  the  same  effect,  as  far  as  it  goes, 
with  Randall  and  Willis.     That  was  a  cjuestion  [57]  as  to  the  execution  of  a  contract 
on  marriage  by  liond,  with  condition  to  settle  all  the  jjersonal  estate  that  the  husband 
should  at  any  time  during  the  coverture  be  possessed  of.     And  it  was  in  that  case 
held,  that  the  party  was  not  at  liberty  to  lay  out  the  money  in  the  purchase  of  land 
for  the  purpose  of  evading  the  obligation  of  the  contract.     Another  case,  and  the 
only  other  to  which  I  shall  refer  your  Lordships,  is  the  case  of  Fortescue  v.  Hennah,J 
in  which  it  was  decided  that,  "  a  father,  under  a  covenant  for  an  equal  division  at 
"  his  death  of  all  the  property  he  should  die  seised  or  possessed  of  between  his  two 
"  daughters  or  their  families,  though  he  retains  the  power  of  free  disposition  by  act 
■'  in  his  life,  cannot  defeat  the  covenant  by  a  disposition  in  effect  testamentary,  as 
"  by  reserving  to  himself  an  interest  for  life."     That  was  a  decision  at  the  Rolls  by 
>Sir  William  (rrant,  who  entered  into  the  subject  at  some  length,  and  referred,  amongst 
other  authorities,  to  that  of  Jones  v.  Martin,  and  he  speaks  thus — "  Against  a  diminu- 
tion of  his  property,  by  absolute  gift,  during  his  lifetime,  his  own  interest  and  con- 
"  venience  form  a  pretty  good  security  :  not  so,  where  without  any  diminution  of 
"  his  own  enjoyment  he  exercises  merely  a  posthumous  bounty,  though  by  an  irre- 
"  vocable  instrument.     It  seems  to  me  that  the  spirit  of  such  a  covenant  requires 
"  that  every  disposition  should  be  excluded  which  is  in  its  effect  testamentary,  though 
"  not  such  in  point  of  form."     His  Honour  here  lays  down  the  principle  to  which 
1  have  adverted,  that  if  in  substance  and  effect  the  conveyance  defeats  and  defrauds 
the  obligation  entered  into,  and  is  done  with  that  object,  having  [58]  that  tendency, 
producing  that  effect,  though  not  in  form  testamentary,  it  is  to  be  dealt  with  as  if 
in  fact  it  were  testamentary,  for  the  purpose  of  protecting  the  right,  for  the  purpose 
of  defeating  the  fraud,  for  the  purpose  of  securing  to  the  party  under  the  agreement 
the  right  to  that  part  of  the  estate  to  which  he  is  entitled.     This,  then,  would  apply 
in  the  first  place  to  all  purchases  and  conveyances  of  land  purchased  after  the  time 
when  the  plan  was  laid  for  defeating  the  obligation  of  the  bond,  and  which  land  or 
other  real  estate  was  purchased  with  such  view,  and  not   conveyed  out  and  out  to 
any  person,  but  conveyed,  reserving  to   Daniel  Birkett  the  elder  himself  an  interest 
in  it,  so  as  plainly  to  shew  that  he  did  not  depart  with  the  land  from  himself,  and  did 
not  give  it,  according  to  the  language  of  those  cases,  out  and  out,  but  only  gave  it 
after  his  own  life  in  a  certain  event,  keeping  as  much  interest  as  he  could  to  himself 
for  his  life.     Such  a  transaction  in  all  its  stages  is  to  be  taken  as  part  and  parcel  of 
a  testamentary  disposition.     The  proof  is  as  strong  as  it  can  be  of  the  intent  ;  the 
taking  the  opinion  of  counsel  expressly  upon  the  question,  how  he  could  best  defraud 
the  covenant  and  the  whole  evidence  tend  to  the  same.'  ])oint.     The   conveyance    of 
one  estate  is  to  Daniel  Birkett  the  elder  for  life,  to  the  Defendant  Sarah  Logan  :  then 
the  wife  of  Daniel  Birkett  the  nephew,  during  her  life  ;  and  after  her  decease  to  Daniel 
Birkett  the  nephew  for  hfe,  in  case  he  survived  her  ;  with  remainder  to  such  uses 
as  the  survivor  of  them  shoidd  appoint ;  remainder  to  the  right  heirs  of  Daniel  Birkett 
the  elder  in  fee.     There  are  other  conveyances  of  the  same  description. 

*  5  Vcs.  -202.  t  8  Ves.  loC.  ■        1 19  Vcsey,  07. 
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[59]  Now,  although  there  is  in  tlie  decree  no  precise  declaration  on  the  subject  of  the 
real  estate,  yet  there  is  a  direction  of  Lord  Eldon,  which  I  think  very  plainly  indicates 
that  his  opinion  must  have  been  according  to  the  current  of  those  authorities  in  favour 
of  dealing  with  such  conveyances  as  if  they  were  in  their  nature  testamentary  with 
a  view  to  the  present  case,  and  with  a  view  of  giving  the  benefit  of  them  to  Sarah 
Wienholt,  in  the  estimation  of  what  was  taken  by  Daniel  Birkett  the  younger  of  the 
property  given,  or  whoever  might  be  held  to  be  the  person  most  benefited  by  these 
proceedings.  1  think  my  Lord  Eldon  clearly  must  have  had  this  opinion  when  lie 
came  to  give  the  direction  which  I  am  about  to  read.  He  orders — "  That  the  Mastei' 
"  shall  enquire  and  state  to  the  Court  what  purchases  were  made  by  the  testator  of 
"  real  property  after  the  execution  of  the  said  bond,  of  which  the  conveyances  or  ass>ir- 
"  ances,  and  of  what  dates,  were  originally  taken  either  to  himself,  or  in  trust  for 
"  himself  in  fee,  as  to  which  by  subsequent  acts,  assurances,  or  conveyances,  and  of 
"  what  dates,  he  afterwards  reduced  himself  to  be  tenant  for  life  in  law  or  equity,  and 
"  with  remainder  or  remainders  to  other  person  or  persons,  and  to  whom,  and  also 
"  what  purchases  of  real  property  were  made  by  the  testator  after  the  execution  of 
'■  the  said  bond,  taking  the  conveyances  or  assurances  thereof,  and  of  what  dates, 
"  to  or  in  trust  for  himself  for  hfe  with  remainder  or  remainders  over,  and  to  whom. 
■'  And  it  is  ordered  that  all  parties  be  at  liberty  to  lay  before  the  Master  such  evidence 
"  as  he  may  think  material,  either  by  affidavit  or  interrogatories,  or  both,  as  he  may 
"  think  fit,  for  the  information  of  [60]  the  Court,  as  to  the  intent  of  the  testator  in 
"  each  and  every  of  the  transactions  of  such  purchases,  conveyances,  and  assurances,  and 
"  especially  with  reference  to  their  proposed  effect  as  to  the  operation  of  the  marriage 
"  bond."  I  take  it  to  be  quite  clear  that  this  is  a  direction  which  would  not  have  had 
any  bearing  upon  the  question,  or  which  would  not  have  had  any  immediate  connec- 
tion with  the  case,  if  Lord  Eldon  had  not  been  of  the  opinion  to  which  I  have  adverted  ; 
and  that  Lord  Eldon,  upon  the  whole,  considered  that  these  transactions,  these  invest- 
ments in  real  estates,  and  these  dealings  with  the  estates  so  purchased,  were  to  be 
taken  with  a  view  to  the  present  question  as  if  they  were  testamentary,  so  as  to  increase 
tlie  share  of  Daniel  Birkett,  supposing  him  to  be  the  person  most  benefited,  and  to 
make  the  sums  so  invested  available  for  the  purpose  of  compensation  to  Sarah 
Wienholt. 

The  next  question  is,  whether  the  principle  is  applicable  differently  to  the  other 
transactions,  and  to  the  other  kinds  of  property  dealt  with  by  Daniel  Birkett ;  and 
the  first  that  occurs  in  this  view  is,  a  mortgage  of  £1523,  the  Tobago  mortgage,  touch- 
ing which  there  is  something  like  evidence  attempted  to  be  given  that  it  was  assigned 
to  Daniel  Birkett  the  younger,  in  the  year  1808,  and  two  sums  of  £365  and  £375  are 
stated  to  have  been  paid  on  account  of  it,  which  belonged  to  Daniel  Birkett  the  eldei'. 
I  had  some  doubt  originally  upon  this,  but  upon  the  whole,  considering  the  exceptions 
taken  to  the  Master's  report,  I  am  inclined  to  agree  with  his  honour  the  Vice-Chaii- 
cellor  in  over-ruling  those  exceptions.  I  think  that  the  evidence  is  not  any  thing 
like  sufficient  [61]  evidence  of  the  assignment  of  that  mortgage,  and  such  assignment 
must,  therefore,  be  laid  out  of  the  account. 

We  then  come  to  the  bond  of  £1G,000,  which  appears  to  have  been  assigned  in 
March,  1811,  to  Daniel  Birkett  the  younger,  who  gave  his  bond  to  his  uncle,  Daniel 
Birkett  the  elder,  for  the  payment  of  the  interest  during  his  uncle's  life  ;  and  the 
interest  was  in  consequence  paid  to  his  uncle.  That  there  was  no  consideration  what- 
ever for  the  assignment  is  also  clear  ;  and  though  there  was  no  stipulation  in  the 
assignment  itself  that  the  interest  was  to  be  paid  to  the  assignor,  Daniel  Birkett  the 
elder,  by  his  nephew  for  life,  yet  it  is  perfectly  clear  that  this  was  tlie  agreement  ujjoii 
which  the  assignment  of  the  bond  was  made  ;  and  the  best  possible  proof  of  it  is,  that 
he  took  from  his  nephew  another  bond  to  pay  the  interest.  This  assignment,  therefore, 
comes  distinctly  within  the  principle  which  I  set  out  with  stating,  and  must  be  taken 
according  to  that  principle  in  the  present  case  to  be  testamentary.  The  £1G,0U() 
therefore  goes  to  increase  by  so  much  the  share  of  Daniel  Birkett  the  younger,  and  by 
so  much  to  increase  that  fund  by  which  I  shall  presently  have  to  submit  to  your  Lord- 
ships Sarah  Wienholt  was  to  be  compensated. 

We  next  come  to  a  mortgage  for  £2000,  which  was  assigned  in  January,  1817. 
in  a  different  way  ;  it  was  assigned  by  Daniel  Birkett,  the  mortgagee,  to  trustees 
ujjon  tru.st,  for  such  persons  and  uses  as  he  the  .said  Daniel  Birkett  should  appoint, 
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and  in  default  of  such  appointment  in  trust  tor  liimself  for  life,  and  after  his  death 
to  Sarah  Birkett,  his  illegitimate  daughter  and  niece  by  marriage,  now  Sarah  Logan. 
There  does  not  appear  to  me  to  have  been  [62]  any  interest  conveyed  by  that  assign- 
ment to  Daniel  Birkett  the  younger. 

The  stock  to  which  I  have  adverted  forms  the  next  of  those  items,  which  all  come 
within  the  general  description,  except  that  the  mortgage  limited  to  Sarah  Logan 
differs  materially  in  excluding  Daniel  Birkett  the  younger  entirely,  and  except  that 
the  £16,000  bond  also  differs  from  the  stock  transaction,  because  it  was  given  to  Daniel 
Birkett  the  younger,  we  may  say  in  reversion,  expectant  upon  the  death  of  the  assignor, 
Daniel  Birkett  the  elder,  he  reserving  to  himself  a  life  interest.  It  seems  to  me  in  every 
respect  testamentary.  There  is  no  interest  whatever  conveyed  to  Sarah  Birkett 
the  wife.  The  stock  stands  in  a  materially  different  way  ;  it  was  transferred  without 
any  consideration  except  love  and  affection,  and  it  was  transferred  into  the  joint 
names  of  Daniel  Birkett  the  younger  and  Sarah  his  wife,  and  it  is  admitted  in  the 
answer  that  it  was  their  intention  to  pay  to  the  donor  the  dividends  during  his  life. 
There  was  a  power  of  attorney  prepared  to  transfer  to  Daniel  Birkett  the  younger 
and  Sarah  his  wife,  in  which  the  intention  of  Daniel  Birkett  the  elder  is  stated  to  have 
been,  that  the  gift  should  enure  to  both,  and  therefore  whoever  survived  the  other 
would  have  the  whole.  The  first  thing  to  be  remarked  here  is  the  suspicious  date 
of  the  transaction.  The  donor  died,  I  think,  in  March,  1817,  and  this  stock  was  trans- 
ferred on  the  17th  of  February,  1817.  Next  is  the  e\adence  shewing  the  circum- 
stances in  which  it  was  transferred,  and  the  understanding  and  the  admitted  intention 
of  the  parties  to  whom  it  was  transferred,  to  pay  to  the  donor  the  dividends  during 
his  life.  In  these  circumstances  it  conies  precisely  [63]  within  the  same  description 
as  the  bond  for  £16,000  ;  it  conies  within  the  same  description  as  the  purchase  and 
the  conveyance  of  the  land  ;  it  was  for  the  purpose  of  defeating  the  obligation  ;  it 
was  not  a  departing  out  and  out  with  his  interest  in  that  stock,  but  only  giving 
it  to  those  parties,  the  nephew  and  Sarah  his  daughter,  they  paying  him  the 
interest  for  his  life ;  it  was,  as  it  were,  an  agreement  between  themselves,  Daniel 
Birkett  giving  to  the  donees  the  principal  sum,  but  reserving  to  himself  a  life  interest 
in  it. 

The  other  particular  that  requires  consideration  is,  the  interest  conveyed,  whatever 
it  was,  reversionary  I  should  say,  reversionary  expectant,  upon  the  death  of  Daniel 
Birkett  the  elder.  This  interest  was  not  given  to  Daniel  Birkett  the  younger,  alone, 
as  the  £16,000  bond  was  ;  not  to  Sarah  alone,  as  the  £2000  mortgage  was  assigned  ; 
but  it  was  given  to  the  two,  jointly,  with  the  benefit  of  survivorship  ;  that  is  to  say, 
both  were  to  have  it  for  their  joint  lives,  and  whoever  survived  the  other  was  to  take 
the  whole  ;  it  is  clear  that  was  the  intention.  Suppose  Daniel  Birkett  the  elder  had 
outlived  Daniel  Birkett  the  younger,  Sarah,  his  wife,  would  have  had  the  whole  after 
Daniel  Birkett  the  elder's  death.  Suppose  Daniel  Birkett,  his  nephew,  had  died, 
without  reducing  it  into  possession,  then  Sarah,  his  wife,  would  have  had  it.  The 
decision  as  to  this  point  rests  upon  treating  this  apparent  transfer  as  being  a  transfer 
inter  vivos  ;  but  it  is  a  testamentary  gift  upon  a  contingency.  It  must,  therefore, 
be  considered  with  a  view  to  the  period  of  Daniel  Birkett  the  elder's  decease ;  and 
whatever  rights  Daniel  Birkett  the  younger  might  then  have,  the  difference  must  be 
[64]  noted  between  his  having  the  gift  to  himself  solely,  or  jointly  with  his  wife, 
so  that  an  accident  or  contingency  miglit  have  prevented  his  taking  the  estate.  But 
again,  could  he  certainly  have  taken  the  whole  if  he  had  come  into  equity  for  it  as  a 
legacy  1  No  :  he  would  have  been  confined,  as  I  apprehend,  to  the  interest  which  he 
had  in  it  during  his  life,  and  he  could  only  have  obtained  that  interest,  the  interest 
of  the  money  payable  from  half  year  to  half  year,  during  the  life  of  his  wife,  and  the 
principal  only  upon  the  death  of  his  wife  in  his  lifetime,  to  whom  it  was  given  jointly 
with  him,  with  the  benefit  of  survivorship  ;  and  even  if,  being  executor  as  he  was, 
he  had  proved  the  will,  and  tried  to  take  possession,  proceedings  in  equity  being  taken 
by  the  wife,  or  at  least  a  next  friend  for  her  might  have  prevented  his  obtaining  more 
than  the  interest  of  the  sum  during  his  life,  and  the  principal  sum  itself,  by  survivor- 
ship, if  his  wife  should  die  before  him  :  if  she  survived  him,  the  whole  principal  sum 
would  devolve  to  hei-.  Taking  the  case  as  I  am  now  assuming  it,  and  upnn  th<'  cvi- 
lieiu'c,  this  appears  to  be  the  real  effect  of  tlie  transaction. 

1  might  refer  your  Lordships  to  the  cases  in  which  these  positions  arc  more  juirticu- 
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larly  illustrated  ;  1  mean  Richards  v.  Chambers,*  and  I'arker  v.  Brook. t  Upon  these 
authorities  it  seems  that  Daniel  Birkett  the  younger  actually  took  what,  in  regard 
to  this  part  of  the  property,  as  a  testamentary  gift,  must  be  restricted  to  the  value 
at  the  time  of  Daniel  Birkett  the  elder's  death,  of  his  nephew's  life  interest,  and  of 
his  contingent  reversionary  interest,  that  is,  his  interest  in  reversion  expectant  [65] 
upon  Sarah's  death.  It  is  to  be  observed  here,  that  although  this  point  is  left  quite 
open  in  the  original  decree  of  1825,  yet  his  Honour,  the  Vice-Chancellor,  in  IS-Jl), 
deals  with  it  in  a  manner  to  raise  considerable  doubt  of  the  consistency  of  the  two 
parts  of  the  declaration  ;  for  it  is  first  declared,  tliat  the  stock  is  to  be  taken  as  if  it 
were  given  to  Daniel  Birkett  the  younger  alone  ;  and  then  this  declaration  is  said 
to  be  without  jjrejudice  to  any  question  as  to  this  property  between  Daniel  Bii'kett 
the  younger,  and  Sarah  Birkett,  or  as  between  their  two  estates.  Now  upon  the  very 
question  between  Daniel  Birkett  the  younger  and  Sarah  liis  wife  as  to  the  reversionary 
interest  in  those  sums,  the  amount  of  benefit  which  Daniel  Birkett  the  younger  took, 
under  the  will  or  constructive  will,  must  depend  :  for  we  are  now  speaking  of  this  as 
a  constructive  bequest,  and  estimating  what,  in  respect  of  that  benefit,  is  to  be  the 
measure  of  Sarah  Wienholt's  claim,  that  is,  the  largest  bequest  made  to  any  other 
person. 

It  is,  from  the  form  of  the  bond,  quite  open  to  argue,  that  the  husband  and  wife, 
being  separately  objects  of  the  testator's  bounty,  the  circumstance  of  her  having 
intermarried  with  him  cannot  be  taken  as  consolidating  their  interest,  and  augmenting 
the  husband's  share,  so  as  to  increase  the  claim  of  Sarah  Wienholt  :  she  is  to  have 
as  much  as  any  other  can  take.  The  bond  says,  "  persons,"  but  this  must  clearly 
be  read  "  person,"  for  the  reason  I  have  given.  Then  is  not  the  condition  of  the  bond 
satisfied  if  she  takes  as  much  as  Daniel  Birkett  bequeathed  to  any  one  '?  Can  it  make 
any  difference  that  lie  bequeaths  to  the  two  '!  Suppose  the  man  mar-[66]-ried  after 
the  will  was  made,  it  can  hardly  be  said,  if  they  should  intermarry  before  his  death, 
so  that  the  two  legacies  should  coalesce,  therefore  the  measure  of  Sarah  Wienholt's 
claim  should  be  increased  so  as  to  be  equal  to  the  sum  of  the  two  together.  The  right 
course  then,  as  it  seems  to  me,  will  be,  to  estimate  the  value  at  Daniel  Birkett  the 
elder's  death,  of  the  interest  in  those  sums,  and  the  gifts  severally  wliich  Daniel  Birkett 
the  younger  took,  whether  by  gift,  or  conveyance,  or  a.ssignment  ;  and  to  give  Sarah 
Wienholt  one  moiety  of  that  sum,  which  amounts  to  the  value  of  such  interest. 

I  must  here  stop  to  mention,  that  I  am  assuming,  all  along,  that  Daniel  Birkett 
the  younger  is  the  largest  legatee  ;  is  the  person  most  beneficially  interested  under 
the  will,  or,  what  is  tantamount  to  the  will,  what  may  be  called  the  constructive  testa- 
mentary operation  of  the  various  transactions.  I  take  that  upon  the  view  of  the 
facts  stated  in  the  separate  report  to  be  perfectly  clear,  that  he  is  the  person  interested 
niost  beneficially,  or  to  the  largest  amount  :  I  am  assuming  that  he  is  interested 
to  so  much  larger  an  amount  than  the  legatee  who  apjiroaches  nearest  to  him  in 
amount,  as  to  be  more  than  doubly  interested  beyond  that  next  legatee ;  so  that,  at  the 
period  at  which  the  estimate  of  his  interest  is  to  be  taken,  namely,  the  death  of  his 
uncle,  the  value  of  his  interest  being  divided  into  two  e(|ual  parts,  one  of  those  moieties 
is  larger  in  amount,  or,  at  all  events,  not  less  in  amount,  than  the  whole  of  what 
the  next  largest  legatee  takes  under  the  .same  will,  or  disposition.  If,  unfortunately, 
it  should  be  found  in  the  course  of  the  enquiries  which  will  be  directed,  that  [67]  this 
is  not  the  fact  upon  the  principle  upon  which  those  enquiries  will  be  directed  to  be 
made,  and  that  any  other  person  takes  a  larger  amount  than  a  moiety  of  the  interest 
valued  in  the  way  and  at  the  time  to  which  1  have  already  referred,  then,  undoubtedly, 
so  far  forth,  a  change  must  be  made  in  the  framing  and  construction  of  the  order 
and  the  final  decree  ;  so  that  the  person,  whoever  he  may  be.  who  shall  be  found  to 
come  as  it  were  into  the  situation  that  I  am  now  assuming  Daniel  Birkett  the  younger 
to  stand  in,  namely,  that  one  half  of  his  interest  is  greater  than  the  whole  ot  the  largest 
of  the  others,  he  niu.-^t  he  substituted  for  Daniel  Bii'kett.  and  then  the  whole  will  apply 
to  that  case  :  but  it  is  most  devoutly  to  l)e  hojjed  that  tliat  will  not  be  found  to  be 
the  case,  because  it  would  completely  fiiistrate  all  the  expectations  which  one  has 
of  seeing  a  speedy  end  put  to  this  protracted  litigation  ;  and  it  would  be  contrary 

*  10  Vasey,  580.     See  also  Lee  ».  Moggeridge,  1  V.  *  R.  118. 
t   0  Vcsey.  583.     See  also  Rich  r.  Cockerell.  I<i.  .j75. 
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to  every  probability  which  I  can  collect  from  a  careful  view  of  the  facts  and  circum- 
stances of  the  case.  I  think  it  must  be  taken  substantially  that  there  is  no  risk  what- 
ever of  such  a  result,  regard  being  had  to  this  bond  of  £16,000  and  to  the  large  interest 
of  Daniel  Birkett  the  younger  in  the  lands  purchased,  and  to  the  value,  at  the  time 
of  the  decease  of  Daniel  Birkett  the  elder,  of  his  share  in  the  stock,  estimated  on  the 
principle  to  which  I  have  already  adverted  with  respect  to  those  sums  of  stock.  Taking 
all  these  things  into  account,  there  can  be  no  doubt  whatever  that  one  moiety  of 
what  his  interest  at  that  period  will  be  found  to  be  worth  will  be  greater  than  the 
whole  of  the  largest  legatee  next-  to  him. 

I  now  propose  to  direct  your  Lordships'  atten-[68]-tion  to  a  part  of  the  case  which, 
in  some  respects,  appears  to  me  to  be  accompanied  with  great  difficulty — I  should 
say,  with  more  difficulty  than  any  other  portion  of  the  case,  either  the  general  principle 
of  the  construction  or  that  which  I  have  laid  down  as  belonging  to  this  particular 
case,  to  the  instrument  in  question,  and  to  the  will  and  the  state  of  facts  among^the 
parties  interested  ;  I  allude  to  the  question  of  the  residue.  In  the  first  part  of  Lord 
Eldon's  decree  in  1825,  I  have  already  stated  my  entire  concurrence  ;  so  with  respect 
to  the  second  part,  which  only  directs  enquiries,  and  does  not  decide  as  to  the  land, 
there  can  be  no  doubt  whatever  ;  but  there  is  one  word  introduced  into  the  third 
part  of  the  decree  which,  to  say  the  least  of  it,  is  calculated  to  raise  great  doubt  upon 
the  manner  of  dealing  with  it  in  estimating  Sarah  Wienholt's  claim  with  respect  to 
Daniel  Birkett  the  younger,  and  which  possibly  may  even  go  further  than  to  raise 
a  doubt,  and  may  appear  to  sanction  the  more  explicit  declaration  of  his  Honour 
the  Vice-Chancellor  ;  and  as  to  which  declaration  it  is  that  I  differ  much  more  widel}', 
and  hold  an  opinion  much  more  confidently  than  I  do  upon  the  parts  of  the  case  to 
which  I  have  already  called  your  attention. 

His  Lordship  there  says,  "  Declare  that  it  appears  to  this  Court  that,  according 
"  to  the  true  construction  of  the  agreement  contained  in  the  said  bond,  the  plaintiff 
"  and  the  defendant  John  Birkett  Wienholt  electing  to  take  under  the  agreement 
"  contained  in  the  condition  of  the  said  bond,  and  not  to  accept  the  £6000  bequeathed 
"  by  the  will  if  they  are  more  beneficially  entitled  under  the  said  agreement,  are  entitled 
"  [69]  to  claim  so  much  of  the  testator's  personal  property,  disposed  of  by  his  will,  as  will 
"  be  equal  in  value  to  the  largest  amount  of  what  is  thereby  bequeathed  to  any  person 
"  or  legatees."  If  it  had  stopped  at  this  point,  there  would  have  been  no  doubt  ;  or 
even  had  it  gone  further,  and  said  "  whether  specific  or  pecuniary,"  there  would  have 
been  no  objection  ;  but  the  words  "  or  residuary  legatee  "  are  added  ;  and  his  Honour 
the  Vice-Chancellor  removes  all  doubt  with  respect  to  the  import  of  these  words, 
by  declaring,  '"  That  according  to  the  true  construction  of  the  agreement  contained 
"  in  the  condition  of  the  said  bond,  testamentary  dispositions  of  freehold,  and  copy- 
"  hold,  and  leasehold  estates,  and  dispositions,  which,  by  the  decree  in  this  cause, 
"  are  declared  to  be  of  the  nature  of  testamentary  dispositions,  are  within  the  intent 
"  and  meaning  of  the  said  agreement : "  and  he  declared  "  that  all  the  several  freehold 
"  and  copyhold  estates  purchased  by  the  testator  after  the  execution  of  the  said  bond 
"  and  mentioned  in  the  second  schedule  to  the  said  separate  report  of  the  L3th  of  June. 
1826,  are  to  be  considered  in  equity  for  the  purpose  of  giving  effect  to  the  true  intent 
■■  and  meaning  of  the  said  agreement,  as  if  the  said  real  estates  had  been  given  or 
"  devised  by  the  said  testator's  will ;  and  it  appearing  that  the  late  defendant,  Daniel 
■'  Birkett  the  younger,  was  the  person  to  whom,  by  such  testamentary  dispositions 
"  as  aforesaid,  or  dispositions  in  the  nature  of  testamentary  dispositions,  the  largest 
"  benefit  was  given,  the  Court  ordered  that  it  be  referred  to  the  Master  to  whom  this 
■'  cause  stands  referred,  to  compute  what,  at  the  time  of  the  tes-[70]-tator's  death, 
"  would  have  been  the  amount  and  value  of  the  benefits  which  the  said  Daniel  Birkett 
"  the  younger  would  have  taken  under  such  several  dispositions  as  aforesaid,  according 
"  to  the  declarations  contained  in  the  decree  made  on  the  hearing  of  this  cause  and 
"  in  this  order,  if  the  said  bond  had  not  been  made  :  and  the  Court  declared  that 
"  the  plaintiff  and  the  defendant,  John  Birkett  Wienholt,  were  entitled  to  stand  as 
"  specialty  creditors  upon  the  estate  of  the  said  testator,  for  a  sum  equal  to  such  amount 
"  and  value,  with  interest  thereon,  at  four  per  cent,  per  annum,  from  the  end  of  a 
"  year  from  the  death  of  the  testator." 

Now  your  Lordships  perceive,  that  the  consequence  of  these  declarations,  taking 
them  both  together,  anil  making  no  exception  as  to  the  residue,  woiild  be  merely 
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this,  that  the  decree  would  take  in,  and  does,  as  itfnow  stands,  take  in,  beyond  all 
doubt,  the  residue,  as  well  as  the  legacies,  and  the  gifts,  conveyances,  or  assignments, 
and  so  forth,  in  the  nature  of  legacies  ;  and  it  makes,  the  whole  together,  the  measure 
of  Sarah  Wienholf  s  claim.  Thus  it  adds  to  Daniel  Birkett's  gift  of  £75,000,  stock 
and  money,  taking  it  in  round  numbers,  his  legacy  of  £2500,  and  then,  to  that  £77,500, 
it  adds  the  residue,  say  £10,500  in  round  numbers  ;  and  having  thus  obtained  the 
sum  of  £88,000.  it  ascertains  that  to  be  Sarah  Wienholt's  right  under  the  agreement, 
and  orders  her  to  stand  on  the  whole  estate  a  specialty  creditor  for  that  sum,  with 
interest,  from  March,  1818.  In  other  words,  no  sooner  is  the  residue,  among  other 
gifts  and  bequests,  used  for  the  purpose  of  the  calculation,  and  for  an  instant,  [71]  as 
it  were,  appropriated  to  Daniel  Birkett  the  younger,  as  part  of  his  share  under  the 
will,  than  it  is  suddenly  taken  from  him  and  given  to  Sarah  Wienholt,  as  if  the  bond 
had  been  read  or  ought  to  be  read,  not  that  she  should  have  a  sum  equal  to  the  greatest 
bequest,  or  should  have  as  much  as  he  should  give  and  bequeath  by  such  will  to  any 
other  his  next  of  kin  or  others,  but  as  if  it  were  to  be  read  "  equal  to  the  greate,st  in- 
'"  tended  bequest,"  or  "so  much  as  he  should  wish  to  give,"  or  "so  much  as  he  should 
"  mean  to  give,  or  intend,  or  desire  to  give,  or  affected  to  bequeath,  or  would  have  be- 
"  (jueathed  if  he  could,"  but  for  the  bond.  It  is  plain  that,  by  the  greatest  bequest, 
must  be  understood  to  mean,  the  greatest  effective  bequest  ;  and  by  so  much  as  he 
should  give  or  bequeath  must  be  understood  so  much  as  he  should  so  bequeath  that 
the  legatee  might  by  possibility  take  :  that  Sarah  Wienholt  was  to  be.  in  plain  words, 
as  well  off  as  any  oiie  of  the  objects  of  his  bounty  should  really  be  by  his  will,  not  as  he 
would  wish  any  one  to  be  :  she  was  to  be  equal  to  the  best  of  the  legatees,  but  not 
to  take  as  much  in  reality  as  any  other  proposed  legatee  would  take  apparently  under 
an  ineffectual  bequest. 

Another  consequence  would  be,  that  in  no  conceivable  way  could  he  ever  dispose 
of  the  residue  to  any  one  except  Sarah  Wienholt,  if  it  exceeded  the  greatest  single 
legacy  ;  because,  according  to  the  decree,  whoever  took  it  would  be  the  greatest 
legatee,  and  must  give  it  all  up  immediately  to  Sarah  Wienholt.  It  is  used  for  the 
purpose  of  increasing  the  share  of  the  residuary  legatee  as  a  measure  of  Sarah  Wien- 
holt's claim,  and  for  that  purpose  it  operates  effectually  and  permanently  ;  but  as 
to  the  residuary  legatee  himself  it  only  operates  for  an  instant ;  for  [72]  it  is  no  sooner 
used  for  the  purpose  of  calculation,  to  find  out  who  is  the  largest,  and  to  what  amount 
he  is  the  largest  legatee,  than  it  is  instantly  transferred  over  and  given  to  Sarah 
Wienholt :  it  is  more  than  taken  away,  as  my  noble  friend  reminds  me — it  is  made 
a  specialty  debt  upon  the  estate  ;  and  Sarah  Wienholt,  in  respect  of  the  residue  thus 
momentarily  given,  or  supposed  to  be  given,  for  the  purpose  of  calculation  as  it  were, 
is  to  .stand  as  a  specialty  creditor  upon  the  estate,  to  the  exclusion  of  all  simple  con- 
tract creditors  ;  an  effect,  I  believe,  in  the  bequest  of  a  residue,  never  before  heard 
or  thought  of. 

As  to  that  part  of  the  decree  which  orders  Sarah  ^^'ienholt  to  stand  as  a  specialty 
creditor,  the  most  extravagant  consequences  are  these  :  First,  that  in  order  to  make 
her  equal  she  is  to  take  all,  supposing  that  the  residuary  legatee  has  no  other  legacy  ; 
and  next  (which  is  a  case  that  might  very  well  happen),  that  the  residuary  legatee 
loses  all,  so  as  to  make  him,  instead  of  being  equal,  which  is  the  manifest  intention 
and  purpose  of  the  instrument,  the  most  unequal  ;  and,  la.stly,  that  the  person  who 
was  the  principal  object  of  the  testator's  bounty  would  lose  the  whole  bounty,  while 
the  other  would  take  the  whole.  This  last  consequence,  however,  is  to  be  duly  con- 
sidered ;  since,  according  to  the  observations  which  I  set  out  with,  if  you  find  it  to 
follow  necessarily  from  the  agreement,  and  it  is  requisite  to  give  the  party  her  rights 
under  that  agreement,  it  signifies  nothing  at  all  that  that  conclusion  would  defeat 
the  intention  of  the  testator  in  his  will.  You  must  look  at  the  intention  so  far  only 
as  it  is  consistent  with  and  not  repugnant  to  the  agreement. 

[73]  Now  it  may  be  safely  asserted,  that  there  is  no  in.stance  of  the  intent  of 
one  of  the  parties  to  an  agreement  being  so  completely  defeated  as  this  construction 
would  eft'ect.  If  the  land,  stock,  and  bond,  were  out  of  the  question,  and  if  Daniel 
Birkett  the  younger  only  took  the  legacy  of  £2500  besides  the  residue,  then  the 
equality,  to  secure  which  was  the  only  object  of  the  bond,  and  to  secure  which  ought 
to  be  the  principal  object  of  your  Lordships'  judgment,  could  be  easily  attained  by 
dividing  the  residue  into  two  parts,  one  of  which  would  be  £2500  more  than  the  other  ; 
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as  if,  for  instance,  the  residue  were  £10,500,  by  giving  Sarah  WienhoU  i'(')500,  and 
Daniel  Birkett  the  younger  £4000,  Daniel  Birkett's  legacy  of  £2500  being  added  to 
that  amount  of  the  residue,  would  make  Sarah  Wienholt  take  exactly  as  much  as 
Daniel  Birkett  the  younger.  But  treating  the  stock  and  bond  and  lands  as  so  much 
increase  to  his  legacy,  we  have  a  much  larger  sum.  It  is  needless  to  trouble  your 
Lordships  with  the  calculation  of  such  portion  of  it  as  is  equal  to  Daniel  Birkett  the 
younger's  real  interest  in  the  estate  at  the  time  of  his  uncle's  death.  To  make  Sarah 
Wienholt's  equal  to  his.  she  must  take  as  much  as  he  does.  Then  we  ought,  first 
of  all.  to  ascertain  what  Daniel  Birkett  the  younger  takes,  independent  of  the  residuary 
gift,  either  directly  under  the  will,  that  is.  £2500.  or  by  gift,  or  by  conveyance  declared 
to  be  in  fraud  of  the  agreement,  and  to  be  treated  as  testamentary.  This  includes 
the  value,  at  Daniel  Birkett's  death,  of  Daniel  Birkett  the  younger's  interest  in  the 
£57,000  stock  transferred  to  him  and  his  wife  jointly,  and  the  bond  for  £1G,000  as- 
signed to  Daniel  Birkett  alone  ;  it  also  includes  the  value  [74]  of  his  interest  at  that 
time  in  the  estates  purchased  in  fraud  of  the  agreement.  To  an  equal  part  of  this 
amount  Sarah  Wienholt  appears  to  me  to  be  entitled.  That  amount,  therefore, 
must  be  divided  into  equal  parts,  and  each  of  them  takes  one  moiety  ;  that  is.  if  the 
whole  of  Daniel  Birkett  the  younger's  interest  in  the  land  and  the  monies  at  the  time 
of  Daniel  Birkett  the  elder's  death,  together  with  the  pecuniary  residue,  or  residuary 
property  calculated  at  £10,500.  or  whatever  it  may  be,  were  divided  into  two  equal 
parts,  we  give  each  of  the  two  parties.  Daniel  Birkett  the  younger  and  Sarah  Wienholt. 
one  of  those  parts.  By  Daniel  Birkett  the  younger  and  Sarah  Wienholt.  I  mean 
the  parties  claiming  in  the  right  of  Daniel  Birkett  the  younger  and  Sarah  Wienholt  : 
and  this  appears  to  me  to  be  the  only  conceivable  and  consistent  way  of  effecting  the 
purpose  of  the  agreement  and  the  intention  of  the  will,  so  far  as  the  will  is  consistent 
with  the  obligation  which  the  agreement  meant  to  effect. 

I  take  it.  therefore,  that  it  will  be  incumbent  on  your  Lordships  to  make  the 
alterations  which  I  have  suggested  in  the  declaratory  parts  of  the  decrees  of  1825 
and  1829,  by  the  Lord  Chancellor  and  Vice-Chancellor.  In  the  decree  of  1825,  only 
the  word  "  residuary  "  ought  to  be  struck  out  of  the  declaratory  part  of  the  decree, 
which  word  throws  a  doubt  upon  it.  and  possibly  may  have  misled  his  Honour  the 
Vice-Chancellor.  It  will  also  be  necessary  to  make  the  alterations  in  that  part  of 
the  decree  in  which  the  mortgage  debt  and  bond  and  stock  are  mentioned,  and  those 
other  alterations,  which  I  have  last  adverted  to  :  and  the  result  of  the  whole  will 
be,  that  first  the  [75]  debts  must  be  deducted  out  of  the  personal  estate  ;  that  all 
the  legacies  must  be  deducted  other  than  the  £()000.  which  Sarah  Wienholt.  or  those 
who  represent  her.  elect  not  to  take,  having  elected  to  proceed,  as  more  beneficial 
to  them,  under  the  agreement;  that  in  the  calculation  there  ought  to  be  deducted 
£2500  legacy  to  Daniel  Birkett  the  younger;  that  the  estimate  should  be  made 
(and  directions  given  for  that  purpose,  and  declarations  made  to  that  effect)  of  the 
value  of  the  interest  in  the  stock  and  in  the  bond  of  Daniel  Birkett  the  younger,  at 
the  death  of  his  uncle  ;  that  such  value,  together  with  his  interest  in  the  estate  of 
Daniel  Birkett  the  elder  conveyed  to  him  Daniel  Birkett  the  younger  during  his  life, 
should  be  declared  as  testamentary,  for  the  purpose  of  this  agreement  ;  that  such 
interests  and  value  should  be  added  together,  and  that  the  whole  sum  should  be 
divided  into  two,  and  one  moiety  given  to  those  who  claim  under  Daniel  Birkett 
the  younger,  and  the  other  moiety  given  to  those  who  represent  the  interest  of  Sarah 
Wienholt. 

It  would  be  a  great  satisfaction  to  me.  if.  in  looking  further  into  th<'  different  parts 
of  the  Master's  report,  I  should  be  able  to  discover  (and  1  think  I  shall)  that  tlu'  Master 
has  sufficiently  reported  to  enable  us  to  state  finally  in  the  order,  without  further 
enquiry,  the  parcels  and  the  kinds  of  property  whicli  passed  to  each  individual,  and 
in  what  proportion  ;  but  it  is  very  possible  it  may  be  necessary  to  send  it  back  for 
further  enquiries  with  respect  to  some  of  these  nuitters.  I  hope,  however,  no  doubt 
whatever  will  remain  upon  that  which  appears,  according  to  his  Honour's  decree, 
to  be  past  a  doubt,  that  Daniel  Birkett  the  younger  is  the  largest  [76]  legatee;  and 
although  his  share  will  be  diminished  by  the  variations  proposed  in  the  decree,  yet 
still  there  is  sufficient,  I  apprehend,  to  bear  out  the  finding,  that  Daniel  Birkett  the 
younger  is  the  lai-gest  legatee,  so  as  to  avoid  further  in(|uiry. 

Lord  I'hiukett. — In  the  decree  proposctl  to  be  made  h\   the  noble   Lurd  on  the 
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woolsack,  lie  assumes  that  tlie  half  of  the  share  which  Daniel  Birkett  the  yovinger 
will  be  entitled  to  will  be  equal  to  the  greatest  legacy,  or  not  fall  short  of  the  greatest 
legacy  or  benefit  given  to  any  other  person.  If  any  doubt  remains  upon  that  part 
of  the  case,  it  may  be  necessary  to  have  an  inquiry  directed  for  the  purpose  of  ascer- 
taining the  fact  ;  but  as  well  as  I  recollect  the  course  of  the  argument  at  the  bar, 
the  fact  was  not  controverted.  Therefore,  in  any  thing  which  1  say  on  the  subject. 
I  shall  proceed  on  the  assumption  that  the  fact  is  admitted  ;  and  it  appears  to  me 
that  it  would  be  proper  to  have  a  recital  in  the  decree  of  that  fact  being  so.  If  that 
should  lie  drawn  into  controversy,  it  uuiy  be  necessary  to  have  inquiries  about  it  : 
and  in  the  result  of  those  in(|uiries,  if  it  appeared  that  any  other  person  came  into 
the  situation  of  the  greatest  legatee,  or  if  it  appeared  that  any  other  person  was  in 
the  situation  of  an  equal  legatee,  it  might  lead  to  a  dift'erent  result  as  to  the  mode 
in  which  the  funds  were  to  be  furnished  for  satisfying  to  the  representatives  of  Sarah 
Wienholt  that  sum  to  which  she  is  entitled. 

The  first  question  which  presents  itself  to  your  consideration  is.  What  is  the 
agreement  that  was  entered  into  upon  the  marriage  of  Sarah  Jopson  [77]  with 
John  Wienholt  !  Upon  that  question  I  have  nothing  further  to  say,  than  that  I 
entirely  concur  in  the  view  that  has  been  taken  in  both  the  decrees  which  have  been 
pronounced — the  decree  of  Lord  Eldon.  and  the  decree  of  the  Vice-Chancellor  ;  and 
in  the  opinion  expressed  by  the  noble  Lord  on  the  woolsack.  It  is  not  to  be  measured 
merely  as  a  transaction  governed  and  limited  by  the  penalty  of  the  bond,  but  it  is 
to  be  taken  as  a  marriage  contract ;  and  the  agreement,  which  is  recited  in  that  bond 
as  a  marriage  contract,  is  to  be  carried  into  execution  by  this  Court.  Your  Lordships 
will  observe,  that  it  is  not  immaterial  to  the  argument  that  this  bill  is  filed,  not  upon 
any  admitted  legal  right  on  which  a  party  could  proceed  in  a  court  of  law  ;  but  it 
is  founded  on  what  is  undoubtedly  an  equitable  right  to  have  a  specific  execution 
of  the  agreement  implied  in  the  bond,  according  to  the  true  and  just  and  reasonable 
construction  of  that  agreement. 

The  next  question  is.  Whether  this  being  taken  to  be  a  marriage  contract  is 
applicable  to  personal  estate  only,  or  both  to  personal  and  real  estates  ?  If  it  were 
necessary  to  decide  that  question  (I  think  in  the  result  it  does  not  become  necessary). 
1  should  have  no  hesitation  in  saying,  that  it  mu.st  be  taken  as  an  agreement  applicalDle 
to  personal  estate  only. 

Then  the  next  question  will  be,  Whethei-  it  being  an  agreement  only  relating  to 
personal  estate,  the  real  estate  is  or  not  a  security  for  the  performance  of  that  agree- 
ment '?  If  it  were  necessary  to  decide  that  point,  I  should  have  no  difficulty  in  .saying 
also,  (and  so  I  take  the  decree  of  Lord  Eldon  to  have  gone  the  length  of  deciding  as 
to  that  point,)  that  the  real  estate  is  to  be  con-[78]-sidered  as  much  a  security  for 
the  performance  of  the  agreement  as  the  personal  estate. 

The  next  question  is.  What  is  the  extent  of  the  agreement,  and  what  is  to  be  the 
measure  of  the  sum  to  be  paid  to  the  trustees  for  the  use  of  Sarah  Wienholt  and  her 
issue  1  In  other  words.  What  is  the  construction  that  this  Court  is  bound  to  put 
upon  the  words  which  have  been  used  in  that  part  of  the  bond  which  contains  the 
marriage  contract  '!  The  terms  are.  that  the  uncle  of  Sarah  Wienholt,  Daniel  Birkett 
the  elder,  binds  himself  to  give  so  much  as  the  said  Daniel  Birkett  by  his  will  shall 
give  or  bequeath  to  any  person.  Is  the  meaning  of  this,  that  he  binds  himself  to 
give  so  much  as  by  the  words  of  his  will,  by  the  formal  words  of  his  will,  supposing 
it  had  taken  entire  effect,  any  person  would  be  entitled  to  ?  or  is  it  so  much  as  would 
be  effectually  given  and  substantially  taken  by  such  person  ?  It  is  quite  essential 
that  you  should  decide,  in  the  first  instance,  what  is  the  meaning  of  this  ?  Supposing 
Daniel  Birkett  the  elder  had  by  his  will  given  to  Daniel  Birkett  the  younger  an  estate 
of  the  value  of  £10,000  a-year,  and  the  gift  of  the  estate  could  be  considered  in  the 
construction  put  upon  it  as  coming  within  the  terms  of  the  contract,  and  supposing 
his  will  did  not  eft"eetually  dispose  of  it,  and  it  did  not  pass  by  his  will,  would  the 
measure  of  bounty  to  Sarah  Wienholt  be  that  which  he  intended,  or  proposed  to  give, 
or  would  it  be  that  which  he  substantially  or  actually  gave  '?  I  conceive  it  must  be 
the  latter :  to  put  any  other  construction  upon  the  contract  would,  for  the  reasons 
which  have  been  stated  by  the  noble  Lord  on  the  woolsack,  seem  to  be  quite  extrava- 
gant. No  person  in  his  senses  could  have  intended  to  enter  [79]  into  any  such 
contract  as  that ;  because  it  would  be  to  say,  that  the  measure  of  what  Sarah  Wienholt 
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is  to  have  is  to  be  the  greatest  legacy,  not  whicli  is  given  to  any  otlier  pei-son  liy  the 
party  entering  into  the  contract,  but  which  is  professed  to  be  given,  althougli  that 
partj'  should  not  get  it. 

I  cannot  put  any  other  meaning  on  this  contract  than  this,  that  it  is  an  under- 
taking by  Daniel  Birkett  the  elder,  that  no  person  deriving  benefit  under  his  will 
shall  take  a  greater  benefit  than  Sarah  Wienholt  shall  be  entitled  to  take.  That 
is  the  true  construction,  as  1  understand  it,  of  the  contract  between  the  parties. 
The  other  construction  would  absolutely  defeat  the  purposes.  Wliat  is  contended 
for  is  this  :  that  the  legacy  given  to  Daniel  Birkett  the  younger,  the  disposition, 
either  actually  or  constructively  made  testamentary,  is  to  consist  of  the  sums  whicli 
have  been  transferred  during  the  lifetime  of  Daniel  Birkett  the  elder  ;  it  is  to  consist 
also  of  the  entire  sums  professed  to  have  been  given  to  the  nephew  by  the  residuary 
clause,  including  all  the  landed  property  in  which  Daniel  Birkett  the  younger  took 
an  interest,  and  also  the  landed  property  in  which  the  reversion  in  fee  had  been  limited 
to  Daniel  Birkett  the  younger,  and  which  was  disposed  of  by  that  residuary  clause  ; 
all  this  is  proposed  to  be  taken  into  consideration  as  constituting  the  amount  of  the 
legacy  given  to  Daniel  Birkett  the  nephew  :  for  what  purpose  '?  for  the  purpose  of 
taking  it  away  from  him  immediately  ;  it  is  given  to  him  not  for  the  purpose  of  en- 
joyment, but  it  is  given  to  him  merely  for  the  purpose  of  being  a  measure  of  that 
which  is  to  be  given  to  Sarah  Wienholt.  or  those  deriving  under  her.  I,  therefore, 
consider  that  the  only  rational  ccjiiclusion  at  which  your  Lord-[80]-ships  can  arrive, 
is,  to  adopt  the  construction  proposed  by  the  noble  Lord  on  the  woolsack. 

Then,  in  ascertaining  what  is  the  measure  of  benefit  substantially  given  to  Daniel 
Birkett  the  younger,  there  are  only  one  or  two  points  to  which  I  shall  shortly  call 
your  Lordships'  attention.  I  quite  concur  in  the  opinion  that  Daniel  Birkett  the 
elder,  after  entering  into  this  contract,  was  not  at  hberty,  for  the  purpose  of  evading 
the  contract,  either  to  make  any  present  disposition  of  his  personal  property,  or  to 
convert  his  personal  property  into  real  estate.  The  cases  referred  to  by  the  noble 
Lord  on  the  woolsack  are  not  exactly  the  same,  in  circumstances,  as  the  present ; 
but  the  principle  established  by  them  furnishes  precise  grounds  on  which  to  proceed, 
in  arriving  at  the  proposed  conclusion.  It  is  perfectly  true  that  this  case  does  not 
resemble  the  cases  cited  in  all  the  particulars.  In  this  case  it  was  quite  competent 
for  Daniel  Birkett  the  elder  to  have  disposed  of  the  entire  of  his  property  by  any  gift 
in  his  lifetime.  The  case  contemplated  by  the  contract  is  the  making  a  disposition 
by  his  will  ;  and  the  provision  is,  that  if  he  should  make  a  disposition  by  his  will, 
and  give  a  larger  sum  to  any  one  person  than  that  which  he  gave  to  Sarah  Wienholt, 
by  will  or  in  some  other  way,  she  should  be  entitled  to  compensation  to  that  amount. 
The  provision  is  against  the  disposition  by  will.  If  Daniel  Birkett  the  elder  had 
chosen  to  convert  his  entire  personal  property  into  real  estate,  and  had  left  it  to  descend 
to  his  heir  at  law,  no  person  could  have  found  fault  with  it.  The  principle  of  the 
cases  cited  by  the  noble  Lord  applies  to  this  case  ;  for  they  go  the  length  of  estab- 
lishing this  rule,  that  if  he  makes  a  disposition  in  his  lifetime  of  his  personalty,  or 
changes  [81]  his  personalty  by  purchasing  real  estates,  if  that  is  done  for  the  purpose 
of  evading  the  performance  of  the  special  contract  which  he  had  entered  into,  and 
enabling  him  to  make  a  disposition  which  is,  in  effect,  a  testamentary  disposition, 
although  it  purports  to  be  an  act  inter  vivos,  that  shall  not  be  allowed  to  be  done, 
and  shall  be  corrected  by  the  established  principles  of  the  court.  That  being  so,  his 
reserving  a  life  interest  to  himself  in  the  personal  property  which  he  transfers,  or 
his  reserving  to  himself  a  life  interest  in  the  real  estate  which  he  buys,  making  that 
real  estate  the  subject  of  disposition  by  virtue  of  the  residuary  clause  in  his  will ; — 
all  this  shall  be  evidence  that  it  is  fraudulently  done,  and  for  the  purpose  of  defeating 
the  contract  which  he  had  entered  into. 

This  principle  rests  not  merely  upon  the  authority  of  the  cases  cited  by  the  noble 
Lord,  but  it  is  to  be  inferred  necessarily  from  the  terms  of  the  decretal  order  pronounced 
by  Lord  Eldon,  because  he  evidently  contemplated  a  case  not  only  with  respect  to 
the  transfer  of  the  stock,  but  the  real  property  :  the  possibility  of  a  case  in  which 
the  transfer  of  personal  property  into  the  purchase  of  real  estates  might  be  a  fraud 
upon  a  contract  of  this  description  ;  and  if  it  is  possible  that  a  case  of  that  kind  could 
exist,  it  appears  to  me  that  the  evidence  which  has  been  adduced,  and  upon  which 
the  Vice-Chancellor  has  acted  in  the  decree  which  he  has  pronounced,  is  most  cogent 
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and  decisive  on  this  subject.  I  therefore  entirely  concur  in  the  opinion  that,  in 
estimating  the  value  of  what  has  been  given  by  testamentary  disposition  to  Daniel 
Birkett  the  nephew,  you  are  to  take  into  consideration  the  stock  which  has  been 
transferred,  and  [82]  also  the  real  estates  which  have  been  purchased,  and  which 
are  the  subject  of  the  Master's  report. 

In  estimating  that  value  there  i.s  only  one  particular  point  upon  wliich  I  siiall 
think  it  necessary  to  make  an  observation,  and  that  is,  with  respect  to  the  stock  which 
has  been  transferred  to  Daniel  Birkett  the  younger,  and  to  his  wife.  If  it  rested 
liierely  upon  the  transfer  of  stock  to  Daniel  Birkett  the  younger  and  his  wife,  1  feel 
the  great  force  of  the  argument  used  at  tlu^  bar, — that  it  would  be  difficult  to  contend 
that  Daniel  Birkett  the  younger  did  not  take  the  absolute  interest  in  the  stock,  be- 
cause there  may  be  very  great  difheulty  in  saying  that,  if  he  chose  to  convert  the 
stock  (although  upon  the  face  of  it  the  transfer  was  made  for  the  benefit  of  his  wife, 
in  remainder,  as  well  as  for  his  own  benefit),  he  could  be  restrained  from  doing  so  ; 
but,  for  the  reasons  assigned  by  the  noble  Lord  on  the  woolsack,  the  case  assumes 
a  totally  different  complexion.  This  does  not  rest  upon  an  act  inter  vivos.  The 
case  of  the  Plaintiff  rests  upon  this  ground, — that  the  transfer  is  to  be  considered, 
not  as  an  act  inter  vivos,  but,  being  a  fraud  upon  the  contract,  it  must,  for  the  purpose 
of  giving  effect  to  the  contract,  be  considered  as  a  testamentary  disposition.  When, 
fherefore,  in  the  contemplation  of  the  Plaintiff  in  the  cause,  and  in  the  contemplation 
of  the  learned  Judge  who  pronounced  this  order,  this  is  pronounced  to  be  treated, 
not  as  a  transfer  of  stock,  but  as  a  legacy  ;  if  it  is  to  be  so  treated,  no  doubt  can  be 
entertained  on  the  subject.  If  Daniel  Birkett  the  younger  had  availed  himself  of 
the  legal  consequences  of  the  disposition  made  by  the  transfer,  or  if,  after  the  deatli 
of  Daniel  Birkett  the  elder,  he  had  availed  himself  of  [83]  his  legal  character  of 
executor  of  Daniel  Birkett  the  elder,  and  chosen  to  go  to  the  Bank,  and  desired  to 
have  the  stock  transferred  into  his  own  name,  it  is  clear  that,  upon  application  to  a 
court  of  equity,  he  would  have  been  enjoined  from  demanding  the  stock,  and  tlie 
Bank  would  have  been  enjoined  from  transferring  it  to  him,  and  the  court  of  equity 
would  have  dealt  with  it  as  the  case  of  a  legacy  ;  or,  if  he  went  into  a  court  as  a  plaintiff, 
to  claim  the  benefit  of  the  legacy,  it  is  quite  impossible  that  he  could  have  got  decreed 
to  him  any  thing  more  than  that  which  he  was  entitled  to  receive, — the  dividends 
upon  the  stock  during  the  joint  lives  of  himself  and  his  wife,  and  that,  in  the  event 
of  his  surviving  his  wife,  he  should  be  entitled  to  have  the  sum  transferred  to  him  ; 
but,  in  the  event  of  the  wife  surviving  him,  it  would  belong  to  her. 

Then  this  question  becomes  material  only  for  the  purpose  of  seeing  what  is  the 
value  of  this  particular  stock,  as  an  item  in  making  up  the  estimate  of  the  legacy 
which  Daniel  Birkett  the  younger  is  entitled  to.  That  can  be  estimated  only  in  this 
way  : — It  is  very  true  that  it  is  to  be  taken,  not  according  to  the  event  which  happened, 
because  the  wife  survived  him,  and  became  entitled  to  the  whole  ;  but  it  must  be  taken 
according  to  what  was  the  value  at  the  time  of  the  death  of  the  testator,  and  what 
was  the  value  of  the  husband's  interest  in  it  during  the  joint  lives  of  himself  and  his 
wife,  and  the  value  of  the  reversionary  interest  in  the  event  of  his  surviving  his 
wife.  The  conclusion  is  this,  that,  in  calculating  the  value  of  Daniel  Birkett's  interest, 
you  are  to  take  the  entire  amount  of  the  sums  and  the  stock  which  were  transferred 
[84]  to  him,  so  far  as  he  had  an  interest  ;  and  you  are  to  take  the  entire  amount  of 
the  bond  assigned  over  to  him,  so  far  as  he  had  an  interest  ;  and  you  are  also  to  take 
the  amount  in  value  of  the  several  estates  which  have  been  purchased,  so  far  as  he 
had  an  interest  in  them.  Those  estates  are  differently  circumstanced :  the  limita- 
tions are  different.  In  some  of  them  he  takes  a  life  interest  immediately  upon  the 
death  of  Daniel  Birkett  the  elder  ;  in  others  of  them  he  takes  a  more  remote  interest ; 
in  others  he  takes  an  interest  only  under  the  residuary  clause  in  the  will  of  Daniel 
Birkett  the  elder  ;  but  in  some  of  them  an  estate,  with  ultimate  remainders  in  fee, 
was  given  to  Daniel  Birkett  the  elder,  and  those  ultimate  remainders  in  fee  passed 
to  Daniel  Birkett  the  nephew,  under  the  residuary  clause  in  the  will.  All  these  sums 
being  put  together,  and  a  value  being  put  upon  these  several  interests,  whether  im- 
mediate or  reversionary,  the  whole  amount  of  this  will  form  the  entire  of  the  legacy 
which  was  given  to  Daniel  Birkett  the  younger,  which,  by  the  terms  of  the  decree, 
is  considered  as  a  testamentary  disposition.  Then  the  real  object,  the  sub.stance 
of  tlie  contract  between  the  parties,  is  effected  in  this  way, — that  Daniel  Birkett  the 
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younger  shall  not  take,  Uy  virtue  of  these  several  bequests  and  devises, a  greater  benefit 
than  Sarah  VVienliolt,  or  those  deriving  under  her  are  entitled  to  take.  That  can 
be  effected  in  no  other  way  than  that  which  is  suggested  by  the  noble  and  learned 
Lord  upon  the  woolsack  ;  namely,  you  are  first  to  consider  what  it  is  that  Daniel 
Birkett  the  younger  actually  gets,  not  what  the  will  professed  to  give  him,  for  if  he 
is  disappointed  in  it,  he  does  not  get  it ;  and  then  [85]  you  are  to  ascertain  what  is 
the  entire  amount  of  the  legacy  so  computed  ;  and  then  you  are  to  divide  that  into 
equal  portions,  giving  to  him  one  moiety,  and  giving  to  Sarah  Wienholt  the  other 
moiety.  In  that  manner  the  contract  is  substantially  and  properly  executed,  because 
no  person  then  gets  a  greater  amount  in  value  than  Mrs.  Wienholt.  But  yet  I  think 
it  is  necessary  again  to  state  that  these  views  are  founded  upon  the  supposition  that, 
dividing  this  legacy  of  Daniel  Birkett  the  younger  into  eqiuil  parts,  the  moiety  shall 
still  give  him  the  greatest  legacy  under  the  testamentary  disposition.  If  that  is 
not  the  fact,  or  if  there  is  any  doubt  entertained  upon  the  subject,  or  if  the  parties 
conceive  any  further  enquiry  is  necessary,  they  are  entitled  to  have  that  enquiry 
directed,  unless  it  is  clearly  to  be  collected  from  the  report  of  the  Master  that  that 
fact  is  certified.  I  say  it  is  necessary  that  that  fact  should  be  explicitly  understood 
on  all  sides,  because  if  it  turns  out  that  it  is  not  so,  it  may  make  a  difference  not  only 
as  to  the  amount  of  compensation  which  Sarah  Wienholt  is  to  get.  but  as  to  the  mode 
in  which  the  payment  of  that  sum  is  to  be  appropriated. 

If  Daniel  Birkett  the  younger  takes  such  an  amount  that  one  moiety  exceeds 
the  greatest  legacy  given  to  any  other  person,  it  is  quite  clear  that  justice  is  done,  by 
taking  from  him  the  other  moiety  and  giving  it  to  Sarah  Wienholt  :  if  that  is  not 
so,  a  different  consideration  might  arise.  I  think  it  is  quite  essential  to  have  that 
sufficiently  understood  in  the  outset,  whether  this  is  to  be  inserted  in  the  decretal 
order  as  an  admitted  fact  in  the  case.  I  entirely  agree  both  in  the  conclusion  [86]  to 
which  the  noble  Lord  on  the  woolsack  has  come,  and  with  the  grounds  upon  which 
he  has  arrived  at  that  conclusion. 

Die  Jovis,  4°  Aprilis,  1833. 

After  hearing,  etc.:  the  Lords  spiritual  and  temporal  in  parliament  assembled, 
find  and  declare,  "  That  the  several  voluntary  dispositions  of  personal  estate  made 
"  by  the  testator  in  his  lifetime,  as  mentioned  in  the  first  schedule  to  the  Master's 
"  separate  report  of  the  13th  day  of  June,  1826,  are  to  be  considered  in  equity  for 
"  the  purpose  of  giving  effect  to  the  true  intent  and  meaning  of  the  agreement  con- 
"  tained  in  the  condition  of  the  bond,  in  the  pleadings  mentioned,  as  having  the  same 
"  effect  as  if  the  personal  estate  so  voluntarily  disposed  of  had  been  bequeathed  by 
"  the  testator's  will  to  the  persons  who,  after  his  death,  were  intended  to  take  the 
'■  benefit  of  such  dispositions  ;  and  that,  in  estimating  the  value  of  the  benefits  given 
"  to  Daniel  Birkett  the  younger,  as  herein-after  mentioned,  the  Master  is  to  consider 
"  what,  at  the  time  of  the  death  of  Daniel  Birkett  the  elder,  was  the  value  of  the  interest 
"  of  Daniel  Birkett  the  younger  IN  the  sums  of  thirty-seven  thousand  pounds  three 
"  per  cent,  annuities,  and  twenty  thousand  pounds  navy  five  per  cent,  annuities, 
"  during  the  joint  lives  of  him  and  his  wife,  and  in  respect  of  his  contingent  reversionary 
"  interest  ;  and  such  SUM  is  to  be  considered  as  a  bequest  to  Daniel  Birkett  the  younger. 
"  And  the  Master  is  also  to  add  to  that  sum  the  bond  for  sixteen  thousand  pounds 
"  in  the  pleadings  mentioned,  assigned  to  the  said  Daniel  Birkett  the  younger  in  the 
'■  year  1811."  And  the  Lords  further  find  [87]  and  declare,  "  That  all  the  real  estates 
"  which  are  stated  in  the  said  separate  report  of  Master  Wilson  of  the  13th  day  of 
"  June,  1826,  and  the  second  schedule  thereto,  as  having  been  purchased  after  the 
"  5th  day  of  April,  1804  ;  and  in  which  purchases,  or  by  any  subsequent  conveyance, 
"  DanielBirkett  the  elder  retainedanyinterest  for  his  life  or  in  fee,  andgave  any  interest 
"  to  Daniel  Birkett  the  younger,  ought  for  the  purpose  of  the  said  agreement  to  be 
"  considered  as  personal  estate,  and  as  if  made  the  subject  of  testamentary  disposition 
"  to  Daniel  Birkett  the  younger,  and  to  be  dealt  with  as  part  of  the  residue  in  so  far 
"  as  Daniel  Birkett  the  younger's  interest  is  concerned.  And  it  is  ordered,  that  it 
"  be  referred  to  the  Master  to  whom  this  cause  stands  referred,  to  enquire  into  the  par- 
''  ticulars  thereof,  and  of  the  sums  of  money  invested  in  such  last-mentioned  pur- 
"  chases  ;  and  also  to  compute  what,  at  the  time  of  the  testator's  death,  was  the  amount 
"  and  value  the  benefits  (other  than  any  share  of  the  residue)  given  to  the  said  Daniel 
"  Birkett  the  vounger,  having  regard  to  the  declarations  contained  in  the  decree 
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inadpoii  the  lieariiigoftliisi'auso,  ami  in  this  order  ;   and  the  Master  is  alssotd  eiii|iiire. 

whether  ur  not  the  total  amount  of  Daniel  Birkett  the  younger's  share,  calculated 
■  according  to  the  directions  herein  contained,  at  the  testator's  death,  was  greater 
"  than  the  share,  calculated  at  the  testator's  death,  of  any  other  person  benefited 
"  b}'  Daniel  Birkett's  will,  or  by  gifts  or  conveyances  made  to  such  otlier  person,  but 
"  in  which  the  testator  Daniel  Birkett  the  elder  retained  an  interest.  And  it  is  further 
"  declared, [88]  that  the  plaintiff'  is  entitled  to  a  SUJI  equal  to  the  amount  of  the  greatest 
'■  .SUM  taken  by  any  legatee,  either  under  any  actual  bequest,  or  under  any  disposition 
'■  herein  directed  to  be  considered  as  a  bequest  ;  and  that  if  Daniel  Birkett  the  younger 
"  has  such  greater  share,  the  plaintiff's  deinand  is  for  an  equal  share  to  his.  And 
■'  it  is  further  declared,  that  the  demand  of  the  plaintiff"  is  a  debt  by  specialty,  and 
"  as  such  entitled  to  priority  over  both  the  simple  contract  debts  and  the  legacies, 
"  whether  residuary  or  otherwise,  and  that  the  whole  of  the  property  disposed  of  by 
"  the  will  under  the  description  of  residvie  is  applicable  to  discharge  such  debt  to  the 
■■  plaintiff'  ;  and  if  that  fund  shall  not  be  sufficient,  then  that  the  shares  of  Daniel 
"  Birkett  the  younger,  and  Sarah  his  wife,  are  liable  for  satisfaction  of  the  plaintiff's 
"  claim  to  abate  in  proportion  to  the  amount  of  the  benefits  taken  by  them  under 
"  the  will,  or  by  conveyance,  or  gifts,  in  which  Daniel  Birkett  the  elder  retained  any 
"  interest  during  his  life.  And  it  is  further  declared,  that  all  the  clear  residue,  after 
"  making  satisfaction  to  the  plaintiff  as  herein  directed,  and  after  making  the  cal- 
■'  culations  and  taking  accounts  as  directed,  is  divisible  equally  between  Daniel  Birkett 
"  the  younger's  personal  representatives  and  the  plaintiff'.  And  it  is  ordered  and 
"  adjudged,  that  so  much  of  the  said  decree  as  overrules  the  exceptions  be,  and  the 
"  same  is  hereby  affirmed  ;  but  if  it  shall  be  found  that,  after  making  the  calculations 
"  directed,  any  other  person  takes  under  the  will,  or  by  conveyance  or  gifts,  from 
"  the  testator,  in  which  he  retained  any  interest  during  his  life,  a  larger  share  than 
"  the  plaintiff"  shall  have  by  the  directions  herein  given.  [89]  then  and  in  such  case 
"  it  is  ordered,  that  no  distribution  is  to  be  made  until  the  further  directions  of  the 
"  Court  shall  have  been  obtained.  And  it  is  further  ordered,  that  the  said  cause  be 
"  remitted  to  the  said  Court  of  Chancery,  to  proceed  therein  as  shall  be  just  and  con- 
"  sistent  with  this  judgment." 

[90]  ENGLAND. 

COUKT  OF  CHANCERY. 

Caroline  Eobley,  "Widow,  "William  Blake,  and  James  Cunningham, — 
Appellants;  Charles  Brooke, — Respondent:  William  Blake,  and  Others, 
— Appellants;  and  the  said  Charles  Brooke, — Respondent  [1833]. 

[Mews'  Dig.  X.  585  (Robley  v.  Blake).  On  point  as  to  property  paid  for  by  a  firm, 
see  now  Partnership  Act,  1890,  s.  21.  As  to  proportions  of  shares,  see  Copland  v. 
Toidmin,  1838,  18-10,  7  CI.  &  F.  349.] 

By  articles  of  partnership  made,  in  1802,  between  R.  and  A.,  it  was  agreed  that 
a  mercantile  house  should  be  established,  and  carried  on  for  the  sale  of 
West  India  produce  on  commission,  and  the  supply  of  stores  to  planters, 
etc.  ;  that  R.  should  be  interested  for  profit  and  loss  in  three-fourths, 
and  A.  in  one-fourth  ;  and  that  the  partnership  should  not  advance  money 
on  loan  to  any  person  without  the  previous  particular  consent  of  all  the 
partners. 

B.  was  privy  to  this  deed  ;  and.  by  other  articles  of  even  date,  it  was  agreed 
that  B.  should  be  a  partner  in  the  concern,  under  R.,  and  should  be  inter- 
ested for  one-fourth,  to  be  deducted  out  of  the  share  of  R.  ;  and  it  was 
provided,  in  case  of  the  death  of  A.,  that  his  share  should  be  divided  so 
as  to  give  to  R.  two-thirds  and  to  B.  one-third  of  the  whole  business. 

By  a  deed  executed  in  March,  1804.  it  was  agreed  that  the  partnership  should 
be  dissolved  as  to  A.,  and,  in  consideration  of  his  retiring,  that  R.  and  B. 
should  pav  for  his  use  £'2fi68  and  £2500.  for  which  acceptances  of  the  firm 
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luid  been  given,  and  that  all  the  property  of  the  j)artnership  shonld  become 
the  absolute  property  of  R.  and  B.  ;  and,  accordingly,  the  partnership  pro- 
perty was  by  the  deed  assigned  to  R.  and  B.  generally,  without  specification 
as  to  the  proportion  of  their  shares  and  interests  in  the  property  so  assigned. 
The  bills  accepted  by  the  firm,  as  the  consideration  for  this  assign-[91]- 
nient,  were  afterwards  paid  out  of  the  funds  of  the  continuing  partnership. 

By  a  deed  executed  in  June,  1804,  to  which  R.  and  B.  were  parties,  a  debt  of 
£94,511  Is.  Gd.,  secured  by  mortgage  upon  a  West  India  estate,  was  pur- 
chased by,  and  with,  the  securities,  assigned  to  R.  and  B.,  in  consideration 
of  a  sum  of  £69,511  Is.  6d.  By  another  deed,  of  even  date,  reciting  that 
the  purchase  money  was  to  be  paid  by  bills  which  had  been  drawn  upon 
the  firm  of  R.  and  B.  by  the  assignor  of  the  mortgage,  the  estate  was 
charged  with  the  payment  of  the  bills,  and  R.  and  B.  also  covenanted  to 
provide  for  the  bills  when  due. 

After  this  purchase,  various  deeds  were  executed  by  the  mortgagor,  giving 
further  interests  to  the  firm  of  R,  and  B.  in  the  estate  upon  which  the 
mortgage  money  was  secured,  and  other  plantations.  The  consignments 
from  these  plantations  were  made  to  the  firm  of  R.  and  B.,  and  the  trans- 
actions relating  to  the  mortgage  were  entered  in  the  partnership  books 
without  any  remark. 

In  1814,  in  a  deed  by  which  R.  for  himself  and  as  attorney  for  B.  granted  an 
annuity  charged  upon  one  of  the  estates  called  H.,  it  was  recited  that  the 
plantation  had  vested  in  R.,  in  trust  for  himself  and  B.,  as  tenants  in 
common  in  fee  simple.  But  the  bills  of  costs  for  business  done  in  respect 
of  the  mortgage  transactions  were  charged  against  the  firm,  were  so  entered 
in  the  partnership  books,  and  were  paid  out  of  the  joint  funds. 

R.  died  in  1821. 

In  March,  1823,  B.  filed  a  bill  against  the  personal  representatives  of  R,,  stating 
that  he  and  R.,  as  partners,  became  mortgagees,  and  afterwards  owners 
of  the  estates  before  mentioned  ;  and  that  as  to  the  plantation  H.,  it  was 
purchased  with  funds  supplied  by  him  (B.),  on  account  of  the  partnership  ; 
and  that  it  was  always  treated  as  the  property  of  the  partnership.  This 
suit  was  not  prosecuted  ;  but,  in  May,  1823,  a  bill  against  B.  was  filed  by 
the  representatives  of  R.,  and  in  1827,  a  cross  bill  by  B.,  raising  the  question 
as  to  the  share  of  B.  ;  and  it  was  held  upon  appeal,  reversing  the  decree 
of  the  court  below,  that  B.  was  not  intitled  to  a  moiety  of  the  funds  upon 
the  mortgage  transactions,  and  the  retirement  of  A.,  but  to  the  same 
share  and  proportion  as  under  the  provisions  of  the  original  articles  of 
partnership. 

[92]  By  articles  of  partnership,  bearing  date  the  29th  of  November,  1802,  entered 
into  and  executed  between  and  by  John  Robleyof  the  first  part,  John  Proctor  Anderdon 
of  the  second  part,  and  Thomas  Oliver  Anderdon  of  the  third  part,  it  was  covenanted 
and  agreed  that  John  Robley  and  Thomas  Oliver  Anderdon  should  forthwith  proceed 
to  Dunkirk  to  establish  a  mercantile  house  for  the  sale  of  West  India  produce,  on 
commission,  and  the  supply  of  stores  to  West  India  planters  and  others,  and  for  such 
other  business  as  from  time  to  time  might  be  agreed  upon,  and  should  be  carried  on 
in  partnership  by  John  Robley  and  Thomas  Oliver  Anderdon,  from  the  1st  of  October 
then  last,  for  nine  years,  to  be  computed  from  the  30th  of  April  then  next ;  and  it 
was  thereby  further  agreed  that  John  Robley  should  be  interested  in  tlie  business 
as  to  profit  and  loss  for  three-fourth  parts  thereof  ;  and  Thomas  Oliver  Anderdon 
in  the  remaining  fourth  part ;  and  that  the  business  should  be  managed  and  con- 
ducted under  the  direction  of  John  Robley,  who  for  that  purpose  should  reside  at 
Dunkirk  ;  and  it  was  provided  that  John  Robley  should  be  allowed,  out  of  the  partner- 
ship business,  the  sum  of  £500  annually,  for  entertaining  the  friends  and  correspon- 
dents of  the  house,  and  should  also  be  allowed  thereout  the  rent  and  taxes  of  a  con- 
venient dwelling-house,  and  the  rent  of  a  proper  counting-house,  and  his  travelling 
expenses.  And  it  was  thereby  declared  and  agreed,  that  the  partnership  thereby 
agreed  upon  should  not  make  any  advances  of  money  or  loans  other  than  the  payment 
of  insurances,  freights,  duties,  charges,  and  supply  of  [93]  stores  in  the  ordinarv 
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oourse  of  current  business,  to  any  person  or  persons  whomsoever,  or  become  security 
for  them  for  the  purpose  of  procuring  consignments,  or  any  other  purpose  whatsoever, 
without  the  previous  particular  consent  of  all  the  partners  ;  and  that  at.  or  as  soon  as 
might  be  after  the  expiration  or  other  sooner  determination  of  the  partnership  term 
thereby  agreed  upon,  a  full  and  final  account  of  all  the  debts,  credits,  property,  and 
effects  of  ;ind  belonging  to  the  business  should  be  made  up  and  settled,  etc.  ;  and  after 
payment  and  discharge  of  debts,  and  all  charges,  etc.,  all  the  residue  of  the  partnership 
property  and  effects  should  be  divided  between  the  partners  from  time  to  time,  as  fast 
as  the  .same  should  be  got  in,  pro  rata  according  to  their  respective  shares  in  the  capital. 

Upon  the  articles  of  copartnership  a  memorandum  was  indorsed,  by  which  the 
Kespondent  acknowledged  that  be  was  privy  to  the  deed,  and  that  it  was  made  and 
executed  with  his  previous  consent  and  approbation. 

By  other  articles,  of  even  date,  made  and  executed  by  and  between  John  Eobley 
of  the  first  part,  the  Respondent  of  the  second  part,  and  John  Proctor  Anderdon  and 
Thomas  Oliver  Anderdon  of  the  third  part,  after  reciting  the  last-mentioned  articles, 
John  Robley,  for  himself,  his  heirs,  executors,  and  administrators,  and  the  Respondent 
for  himself,  his  heirs,  executors,  and  administrators,  with  the  privity,  consent,  and 
approbation  of  John  Proctor  Anderdon  and  Thomas  Oliver  Anderdon  respectively, 
and  Thomas  Oliver  Anderdon,  as  far  as  he  lawfully  could  bind  himself  during  his 
minority,  for  himself,  his  heirs,  executors,  and  administrators,  re-[94]-spectively 
covenanted  with  each  other  that  the  Respondent  should  be  a  partner  in  the  business, 
under  John  Robley,  and  should  be  interested  therein  as  to  profit  and  loss  thereof, 
as  and  for  one-fourth  part  of  the  whole  profit  and  loss  of  the  business,  to  be  deducted 
out  of  such  share  as  in  and  by  the  first-mentioned  articles  of  the  agreement  was  provided 
to  belong  to  John  Robley  ;  and  that  the  Respondent  should  bring  in  £10.000  as  part 
of  the  capital  by  the  first-mentioned  articles  agreed  to  be  brought  in  by  John  Robley  ; 
and  that  the  Respondent  should  be  allowed  interest  thereon,  at  the  rate  in  the  first- 
mentioned  articles  mentioned  as  to  interest  on  capital,  and  shovdd  observe,  keep,  per- 
form, and  be  bound  by  all  the  clauses  and  agreements  in  the  first-mentioned  articles 
contained  ;  and  that  the  other  parties  thereto,  and  their  respective  executors  and 
administrators,  should  and  would  observe,  perform,  and  keep  towards  the  Respondent 
and  his  executors  and  administrators,  all  the  same  articles,  provisoes,  and  agreements 
in  like  manner  as  if  the  Respondent  had  been  a  party  thereto,  and  had  executed  the 
same  :  Provided,  and  it  is  thereby  declared,  that  nothing  in  the  first-mentioned 
articles  contained  should  oblige  the  Respondent  to  reside  at  Dunkirk,  or  at  any  other 
]ilace  where  the  business  should  be  carried  on,  or  to  take  any  part  in  the  management 
thereof  ;  and  that  the  Respondent  shoidd  be  at  liberty  to  carry  on  and  continue, 
either  by  himself  or  in  partnership  with  others,  for  his  own  use  and  benefit,  all  such 
trade,  business,  commerce,  and  underwriting,  in  which  he  was  engaged  previous  to 
the  execution  of  the  articles.  It  was  also  provided,  in  case  of  the  death  of  Thomas 
Oliver  [95]  Anderdon,  that  his  share  should  be  divided  so  as  to  give  John  Robley 
two-thirds  and  Charles  Brooke  one-third  of  the  whole  business. 

The  partnership  business  was  accordingly  established  at  Dunkirk,  and  several 
ships  were  freighted  on  account  of  the  partnership  business,  which  arrived  at  Tobago  ; 
but  shortly  afterwards,  the  war  between  Great  Britain  and  France  being  renewed, 
the  ships  and  cargo,  with  the  island,  were  captured  by  the  British  forces,  and  a  part 
of  such  cargoes  was  condemned  as  lawful  prize. 

The  island  of  Tobago  having  become  a  part  of  the  British  West  India  possessions, 
it  was  no  longer  possible  to  keep  up  the  establishment  at  Dunkirk,  and  the  same 
was  accordingly  removed  to  London  in  July,  1803. 

On  the  13th  of  December,  1803,  John  Robley  wrote  to  the  Respondent  a  letter, 
to  the  purport  and  effect  following  : — 

"  Dear  Sir, — As  I  cannot  consider  that  the  partnership  of  John  Robley  and  Co. 
■'  was  ever  designed  to  be  carried  on  in  London,  or  that  it  was  ever  in  the  contempla- 
"  tion  of  any  of  the  parties  (but  most  expressly  the  contrary)  that  it  shoidd  be  carried 
"  on  elsewhere  than  in  the  republic  of  France  ;  I  beg  leave  to  state  most  distinctly. 
"  that  I  wish  to  have  the  affairs  and  accounts  of  the  business  of  John  Robley  and  Co. 
"  immediately  wound  up  and  finally  terminated  without  further  delay.  The  establish- 
"  ment  and  partnership  was  formed  to  carry  on  business  in  the  republic  of  France, 
upon  the  basis  of  Tobago  connections :  the  event  of  the  war  has  destroyed  the 
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"  possibility  of  cai-i'viiin  that  iii>sign  into  ex-[96]-eciiti()n  :  tlir  cniisi^iinipiits  wliicli 
■'  would  have  bet'ii  inadf  to  tlio  lionso  of  John  Kobley  and  Co.  naturally  iTvt'it  to 
"  their  former  channel,  and  the  tirui  of  John  Robley  and  Co.,  at  Dunkirk,  being  left 
"  without  the  po.ssibility  of  conducting  any  business.  I  conceive  that  nothing  remains 
"  but  fiuailv  t<i  acknowledge  ami  mutually  the  dissolution  of  the  pai'tuersbip,  which 
"  has  already  naturally  ex))ired." 

By  an  indenture  bearing  date  the  lOtli  nf  .March,  1SU4,  made  and  executed  by 
and  between  John  Robley  of  the  first  part,  the  Respondent  of  the  second  part,  and 
John  Proctor  Anderdon  of  the  third  part  ;  after  reciting  the  two  several  articles 
of  agreement,  bearing  date  respectively  the  29th  of  November.  1802;  and  that  it 
had  been  agreed  that  the  partnership  so  constituted  and  formed  in  and  by  the  .said 
articles,  and  partnership  trade  carried  on  in  pursuance  thereof,  should,  as  to  Thomas 
Oliver  Anderdon  only,  be  dissolved  and  determined  from  the  day  of  the  date  thereof  ; 
and  that  Thomas  Oliver  ,\nderdon  should  retire  and  be  no  longer  a  partner  ;  and 
that  in  consideration  of  his  so  retiring,  John  Robley  and  the  Res])ondent  should, 
at  the  time  and  in  numner  therein  mentioned,  pay  to  John  Proctor  Anderdon.  on 
the  behalf  and  for  the  use  of  Thomas  Oliver  Anderdon,  the  two  several  sums  of  £2GG8 
12s.  5d.  and  £2500  therein  mentioned  ;  and  that  all  the  property  and  outstanding 
debts  and  efi'ects  of  the  partnership  should  become  the  absolute  property  of  John 
Robley  and  the  Respondent,  and  be  recovered,  received,  and  managed  by  them  for 
their  own  use  ;  and  that  John  Robley  and  the  Respondent  should  indemnify  John 
Proctor  Anderdon  and  Thomas  Oliver  Anderdon,  their  and  each  of  [97]  their  heirs, 
executors,  and  administrators,  from  and  against  all  debts,  sums  of  money,  claims, 
and  demands  whatsoever  afl'ecting  the  partnership  or  any  of  the  parties  thereto  in 
respect  thereof  ;  and  that  John  Proctor  Anderdon,  on  behalf  of  himself,  and  Thomas 
Oliver  Anderdon  liis  son,  should  release,  assign,  and  transfer  >into  John  Robley  and 
the  Respondent,  all  the  share,  right,  and  interest  of  them,  John  Proctor  Anderdon 
and  Thomas  Oliver  .\nderdon,  in  respect  of  the  partnership  trade,  and  the  debts, 
property,  and  effects  thereof  :  and  also  reciting  that  two  aceptances  of  the  firm  of 
John  Robley  and  Co.  had  been  given  to  John  Proctor  Anderdon,  for  the  sums  of 
£2()()8  12s.  5d.  and  £2500,  payable  respectively  on  the  30th  of  April,  and  the  1st 
of  October,  1804  :  it  was  witnessed  that  the  parties  thereto  did  mutually  covenant 
and  agree  that  the  partnershiji  and  the  term  created  by  the  articles  of  agreement 
should  be  thenceforth  dissolved  and  determined,  so  far  as  respected  Thomas  Oliver 
Anderdon  and  John  Proctor  Anderdon,  in  regard  to  the  covenants,  stipulations, 
and  agreements  in  the  articles  contained  on  his  part ;  and  that  all  the  goods,  chattels, 
debts,  effects,  rights,  claims,  and  demands  whatsoever  of  the  partnership  should, 
from  thenceforth,  become  and  be  the  absolute  property,  and  wholly  at  the  risk  of 
John  Robley  and  the  Respondent,  their  heirs,  executors,  and  administrators,  and 
should  be  recovered  and  received  by  them  for  their  own  proper  use  and  benefit  ;  and 
it  was,  by  the  indenture  now  in  recital,  further  witnessed,  that  John  Robley  and 
the  Respondent  did  thereby  for  themselves  jointly,  and  each  of  them  did  for  himself 
severally,  and  for  his  own  heirs,  executors,  [98]  and  administrators,  covenant  and 
agree  with  John  Proctor  Anderdon,  his  heirs,  executors,  and  administrators,  that 
they,  the  .said  John  Robley  and  the  Resjiondent,  or  one  of  them,  their  or  one  of  their 
heirs,  executors,  or  administrators,  should  or  would  at  their,  or  some  or  one  of  their 
own  costs  and  charges,  from  time  to  time,  and  at  all  times  thereafter,  save,  defend, 
keep  harmless  and  indemnify  John  Proctor  Anderdon  and  Thomas  Oliver  Anderdon, 
their  heirs,  executors,  and  administrators,  goods  and  chattels,  lands  and  tenements, 
estate  and  effects,  of.  from,  and  against  all  sums  of  money,  debts,  claims,  and  demands, 
due  and  owing  from  the  said  partnership,  and  from  all  actions  and  suits  relating  there-  • 
to.  And  it  was  further  witnessed,  that  in  consideration  of  the  covenant  therein- 
before contained  on  the  part  of  John  Robley  and  tlie  Respondent,  John  Proctor 
Anderdon,  did  assign,  transfer,  and  release  unto  John  Robley  and  the  Respondent, 
their  executors,  administrators,  and  assigns,  all  the  part,  share,  and  proportion, 
right  and  interest,  of  him  Thomas  Oliver  Anderdon,  of,  in,  and  to  the  jiartnership 
trade,  and  the  capital,  stock,  debts,  sums  of  money,  bonds,  bills,  notes,  and  all  other 
property  thereto  belonging  ;  and  all  the  right,  title,  claim,  and  demand,  both  at 
law  and  in  equity,  of  them  John  Proctor  Anderdon  and  Thomas  Oliver  Anderdon, 
and  each  of  them,  their  and  each  of  their  heirs,  executors,  and  administrators,  into 
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or  in  respect  of  the  premises  thereby  ussigiied  ;  to  luive.  receive,  iind  tai<e  the  jiurt, 
share,  and  jiroportion,  and  all  and  singular  otlier  the  premises  mentioned  to  be  there!)}' 
■  issigned  and  released  unto  and  for  the  only  use  and  behoof  of  tlie  said  John  Kobley, 
and  [99]  the  Respondent,  their  executors,  administrators,  and  assigns  :  Provided, 
and  it  was  agreed  that  the  agreement  for  the  .said  Thomas  Oliver  Anderdou's  retiring 
from  the  said  business,  the  indenture  now  in  recital,  or  any  thing  therein  contained 
should  in  nowise  prejudice  or  afl'ect  any  question  between  the  said  John  Kobley  and 
the  Respondent  relating  to  the  partnership,  or  the  secondly  thercin-before  recited 
articles  of  agreement  of  tlie  -'Sth  of  November,  1802  ;  or  in  any  way  relating  to  the 
premises. 

The  Respondent  and  John  Robley  paid  to  John  Proctor  Anderdon.  on  behalf 
of  Thomas  Oliver  Anderdon,  the  amount  of  the  two  acceptances  for  the  sums  of  £"JtiG8 
ll's.  5d.  and  £2500,  at  the  respective  times  at  which  the  acceptances  became  due; 
and  John  Robley  and  the  Respondent  continued  to  carry  on  the  business  at  London. 
under  the  firm  of  John  Robley  and  Co. 

By  indentures  of  lease  and  assignment,  and  release,  bearing  date  respectively 
the  29th  and  30th  days  of  June,  1804,  and  executed  by  the  several  parties  thereto, 
tlie  release  being  made  between  Alexander  Donaldson  of  the  first  part,  (ieorge  Glenny 
of  the  second  part,  John  Robley  and  the  Respondent  of  tlie  third  part,  Ambrose  Weston 
and  James  Weston  of  the  fourth  part,  Thomas  Fleming  of  the  fifth  part,  and  William 
Walton  of  the  sixth  part,  after  reciting  the  agreement  for  the  purchase  of  a  mortgage 
debt  of  the  amount  of  £94,511  Is.  Od.,  which  was  due  to  Alexander  Donaldson, 
and  secured  by  mortgage  upon  estates  of  Sir  William  Young  in  the  West  Indies,  it 
was  witnessed,  that  in  consideration  of  the  sum  of  £09,51 1  Is.  Gd.  to  Alexander  Donald- 
son, paid  by  [100]  John  Robley  and  the  Respondent.  Alexander  Donaldson  bargained, 
sold,  assigned,  transferred,  and  set  over  unto  John  Robley  and  the  Respondent,  their 
executors,  administrators,  and  assigns,  the  sum  of  £9-4.511  Is.  Gd.  so  due  and  owing 
from  Sir  William  Young,  upon  the  several  therein-before  recited  indentures  of  mort- 
gage, together  with  all  bonds,  powers,  and  remedies  in  respect  of  the  same,  to  hold, 
receive,  and  take  the  same,  unto  John  Robley  and  the  Respondent,  their  executors, 
administrators,  and  assigns,  as  and  for  their  own  proj)er  monies,  goods,  chattels, 
and  effects  absolutely;  and  it- was  thereby  further  witnessed,  that  George  Glenny, 
as  touching  certain  parts  of  the  plantations  and  estates,  bargained,  sold,  aliened, 
released,  and  confirmed,  and  Alexander  Donaldson,  as  touching  his  estate  and  interest 
in  all  the  plantations,  negroes,  hereditaments,  and  premises,  bargained,  sold,  assigned, 
ratified,  and  confirmed  unto  John  Robley  and  the  Respondent,  and  to  theii'  heirs, 
executors,  administrators,  and  assigns,  the  several  plantations  called  Old  Road,  in 
the  island  of  Antigua,  and  Calliaqua.  and  Pembi'oke,  in  the  island  of  St.  Vincent, 
with  the  negroes,  slaves,  and  appurtenances  thereuntt)  belonging,  to  hold  the  same, 
so  far  as  regarded  the  real  estate,  unto  John  Robley  and  the  f^espondent.  their  heirs 
and  assigns,  for  ever,  subject  to  such  equity  of  redemption  as  then  subsisted  therein, 
and  to  hold  the  same,  so  far  as  related  to  the  personal  estate,  to  John  Robley  and  the 
Respondent,  their  heirs,  executors,  administrators,  and  assigns,  as  and  for  their  own 
goods  and  chattels  absolutely. 

By  an  indenture  bearing  even  date  with  the  last-mentioned  indenture,  and  nuide 
between  John  [101]  Robley  and  tlie  Respondent  of  the  one  part,  and  Alexander 
Donaldson  of  the  other  part  :  after  reciting  that  the  purchase-money  c)f  £G9,511 
Is.  Gd.  had  not  in  fact  been  paid,  but  that  bills  were  to  be  drawn  by  Alexander  Donald- 
sou,  on  and  accepted  by  Joim  Robley  and  the  Respctndent.  under  their  trading  firm 
of  John  Kobley  and  Conipany  :  and  also  reciting  that  such  bills  so  drawn  on  and 
accepted  by  John  Robley  and  the  Respondent  had  been  accordingly  given  ;  it  was 
witnessed,  that  -lohn  Robley  and  the  Respondent  for  themselves  and  himself,  and 
tlieir  and  each  of  their  heirs,  executors,  and  administrators,  did  thereby  charge  the 
plantations,  estates,  slaves,  and  other  property  released  and  conveyed  by  the  last- 
mentioned  indentures,  with  the  due  and  punctual  payment  of  the  said  bills  :  and 
in  the  said  indenture  is  contained  a  covenant  from  John  Robley  and  the  Respondent, 
for  themselves  and  himself,  their  and  each  of  their  heirs,  executors,  administrators, 
and  assigns,  to  pay  and  provide  for  the  said  bills  when  due. 

After  till'  assignment  it  uas  agreed  l)etwecii  .lohn  Rnblry  .-ind  (In-  iosimndeiit , 
and  Sir  William  Voung,  that  tlu'  [iroduce  of  the  estates  should  lie  consigned  to  .lohn 
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Kolilfy  and  Co.,  and  an  entry  of  the  niortgage  was  made  in  the  waste  book,  and  an 
account  opened  in  the  ledger,  by  John  Kobley. 

In  May,  )SU5,  a  profit  was  realised  on  the  purchase  of  tlie  mortgage,  but  not 
carried  to  the  profit  and  loss  account  of  the  partnership. 

The  profit  and  interest  on  tlie  mortgage  was  not  comprised  in  the  head  "  .Sundries," 
in  the  account ;  but  the  profits  on  the  consignment.s.  etc.  from  the  estates  were  com- 
prised under  the  word  Sundries. 

By  an  indenture,  bearing  date  on  the  2d  day  of  [102]  July,  1804,  which  was  ex- 
ecuted by  the  several  parties  thereto,  and  made  between  Sir  William  Young  of  the 
one  part,  and  John  Robley  and  the  Respondent  of  the  other  part,  it  was  witnessed, 
that  for  the  raising  and  securing  as  well  the  said  sum  of  £94,511  Is.  (Jd.,  as  also  all 
such  further  sums  of  money  as  the  said  John  Robley  and  the  Respondent,  or  either 
of  them,  had  or  should  pay  or  advance  for  the  use  and  on  the  account  of  Sir  William 
Young,  his  heirs,  executors,  or  administrators.  Sir  William  Young  confirmed  the 
transfer,  release,  and  assignment,  so  made  to  John  Robley  and  the  Respondent,  and 
Sir  William  Young  subjected  and  charged  all  the  plantations,  negroes,  and  lands 
in  the  several  islands  of  Antigua  and  St.  Vincent,  with  the  payment  to  John  Roblej' 
and  the  Respondent,  their  executors,  administrators,  and  assigns,  not  only  of  the 
mortgage  debt  of  £94,51 1  Is  Gd.,  but  also  with  all  such  other  sums  of  money  as  John 
Robley  and  the  Respondent,  etc.  should  pay  or  advance  to  or  on  account  of  Sir  William 
Young,  his  heirs,  executors,  administrators,  or  assigns,  with  interest  at  six  per  cent, 
per  annum ;  and  in  the  indenture  now  in  recital  is  contained  a  covenant  by  Sir  William 
Young,  that  all  the  produce  of  the  plantations  should  be  annually  made  to  John 
Robley  and  the  Respondent,  until  the  whole  of  the  mortgage  debt  and  interest  should 
be  paid  off  and  satisfied. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  30th  and  31st 
days  of  July,  1804,  made  and  executed  between  Sir  William  Young  of  the  one  part, 
and  John  Robley  of  the  other  part,  it  was  witnessed,  that  in  consideration  of  £10,000 
therein  expressed  to  be  paid  by  John  Robley  to  [103]  Sir  William  Young,  he  granted, 
etc.  to  John  Robley,  his  heirs,  executors,  administrators,  and  assigns,  all  that  planta- 
tion called  Betsey's  Hope,  in  the  island  of  Tobago,  with  the  negroes,  slaves,  chattels, 
hereditaments,  and  premises  thereunto  belonging,  to  hold  the  same  unto  and  to 
the  use  of  John  Robley,  his  heirs,  executors,  administrators,  and  assigns,  subject 
to  a  mortgage  to  James  Ramsay  Cuthbert,  and  subject  to  the  usual  proviso  for 
redemption. 

By  another  indenture,  bearing  date  the  31st  of  July,  1804,  and  made  between 
Sir  William  Young,  of  the  one  part,  and  John  Robley  and  the  Respondent  of  the 
other  part,  it  was  mutually  declared  and  agreed  that  the  £10,000  was  not  in  fact 
advanced,  and  that  the  indenture  of  even  date  was  meant  as  a  security  to  John  Robley 
and  the  Respondent,  and  that  the  plantation,  estates,  and  premises  situate  in  the 
island  of  Tobago,  and  thereby  released  and  assigned,  were  to  be  a  security  and  be 
redeemed  only  upon  payment  by  Sir  William  Young  to  John  Robley  and  the  Respon- 
dent, of  all  debts,  sums  of  money,  and  interest,  which  he  then  owed,  or  should  there- 
after owe  to  them  or  either  of  them,  either  in  their  joint  characters  or  separately 
with  any  other  person  or  persons,  or  to  their  executors,  adminLstrators,  or  assigns, 
or  their  survivors  in  trade,  or  which  they  or  any  of  them  were  then  or  might  there- 
after be  engaged  or  liable  to  pay  at  the  request  or  on  the  account  of  Sir  William  Young, 
or  which  might  be  paid  by  them,  or  any  of  them  for  the  cultivation  and  support  of 
the  plantations  and  estates,  together  with  all  interest,  commission,  and  charges  due 
to  them  or  any  of  them. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  10th  and  1  1th  of 
September,  1804,  [104]  made  and  executed  between  Sir  William  Young  of  the  one 
part,  and  .John  Robley  of  the  other  part,  it  was  witnessed,  that  for  securing  to  John 
Robley,  his  executors,  administrators,  and  assigns,  as  well  the  payment  of  the  sum 
of  £94,511  Is.  (id.  with  interest,  as  also  the  repayment  of  all  such  sums  of  money  as 
he  then  had,  or  might  thereafter  pay,  lend,  or  become  liable  to,  for  the  use  of  Sir  William 
Young,  or  as  he  then  did  or  should  thereafter  owe  John  Robley  for  commission,  or 
on  any  account,  Sir  William  Young  granted,  etc.  unto  John  Robley,  all  that  planta- 
tion called  Betsey's  Hope  estate,  situate  in  the  said  island  of  Tobago,  with  the  slaves, 
chattels,  and  appurtenances  thereto  belonging;   and  also  all  other  phintations,  here 
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ditainents,  slaves,  and  chattels  of  Sir  William  Young,  situate  in  the  island  of  Tobago, 
to  liold  the  same  unto  and  to  the  use  of  John  Robley,  his  heirs,  executors,  admini- 
strators, and  assigns,  charged  nevertheless  with  the  mortgage  to  James  Ramsay 
Cuthbert,  and  the  mortgage  for  securing  £10,000  and  interest,  and  subject  to  the 
usual  proviso  for  redemption. 

By  an  indenture  bearing  date  the  llth  day  of  September,  1804,  made  between 
Sir  William  Young  of  the  one  part,  and  John  Robley  and  the  Respondent  of  the  other 
part,  after  reciting  the  la.st-mentioned  indentures,  it  was  mutually  agreed  and  declared 
by  and  between  the  parties,  that  the  name  of  John  Robley  was  made  use  of  in  the 
said  indentures  respectively,  in  trust  for  the  joint  use  of  himself  and  the  Respondent  ; 
and  that  the  said  indentures  were  so  given  and  executed  by  Sir  William  Young  to 
John  Robley,  and  were  intended  as  security  to  John  Robley  and  the  Respondent, 
[105]  their  executors,  administrators,  and  assigns,  partners  and  successors  in  busi- 
ness.    This  indenture  was  not  executed  by  the  Respondent. 

In  January,  1808,  John  Robley  went  to  Tobago,  leaving  to  the  Respondent  the 
management  of  the  partnership  business  during  his  absence. 

By  articles  of  agreement  elated  the  23d  day  of  July,  1808,  made  and  executed 
between  and  by  Sir  William  I'oung  of  the  one  part,  and  John  Robley  of  the  other 
part.  Sir  William  Y'oung,  in  consideration  of  the  sum  of  £45,000,  agreed  to  grant,  etc. 
unto  John  Robley,  his  heirs,  executors,  and  administrators,  all  his  right,  title,  and 
interest,  including  his  equity  of  redemption  on  the  plantation  called  Betsey's  Hope, 
with  the  negroes,  etc.  so  as  to  vest  the  fee  simple  and  inheritance  of  the  same  in  John 
Robley,  his  heirs  and  assigns,  free  from  incumbrances,  except  a  mortgage  of  £4000 
due  to  the  said  James  Ramsaj'  Cuthbert  ;  and  it  was  among  other  things  agreed 
that  after  deducting  the  various  sums  in  the  articles  specified,  and  the  amount  due  to 
John  Robley  and  Co.,  according  to  the  last  account  agreed  and  signed  from  the  £45,000 
sterling.  Sir  William  Young  should  have  credit  on  his  general  account  with  John 
Robley  and  Co.,  for  such  balance  as  should  be  due  after  the  deductions. 

These  articles  of  agreement  were  prepared  and  executed  in  Tobago,  under  the 
direction  of  John  Robley,  and  were  not  executed  by  the  Respondent.  The  estate 
comprised  in  the  agreement  was  afterwards  by  a,  deed  dated  the  22d  of  December, 
1808,  conveyed  to  John  Robley. 

In  1809,  John  Robley  on  behalf  of  himself  and  the  Respondent,  became  purchaser 
of  the  equity  of  [106]  redemption  of  the  estates  of  Pembroke  and  Calliaqua,  under  a 
sale  made  by  the  Provost  Marshall. 

In  the  year  1814,  an  indenture  prepared  in  the  island  of  Tobago,  by  or  under 
the  direction  of  John  Robley,  was  executed  by  John  Robley  in  his  own  name,  and  as 
attorney  for  the  Respondent,  whereby  they  granted  to  Portia  Young,  one  of  the 
sisters  of  Sir  William  Young,  an  annuity  of  £200,  in  which  indenture  is  contained 
the  following  recital ;  "  And  whereas  by  virtue  of  several  conveyances  and  assurances 
"  in  the  law  duly  recorded  in  the  register's  office  in  the  Island  of  Tobago,  the  same 
"  plantation  (meaning  Betsey's  Hope),  slaves  and  hereditaments,  have,  since  the 
"  decease  of  the  said  Sir  William  Young,  become  and  now  are  vested  in  the  said  John 
"  Robley,  in  trust  for  himself  and  the  said  Charles  Brooke  as  tenants  in  common  in 
"  fee  simple." 

John  Robley  died  in  1821,  and  the  Appellants  were  parties  taking  an  interest, 
or  trustees  appointed  by  the  will.  The  bills  of  costs  of  the  solicitors  employed  on  the 
part  of  John  Robley  and  the  Respondent  for  preparing  the  deeds  and  for  business 
done  in  respect  of  the  transactions  and  matters  aforesaid,  were  made  out  by  those 
solicitors  as  against  the  firm  of  John  Robley  and  Co.  In  those  bills  of  costs  the  busi- 
ness therein  charged  for  was  treated  as  business  done  for  the  firm  ;  and  the  amounts 
of  those  bills  of  costs  were  entered  in  the  partnership  books  to  the  credit  of  the  solicitors, 
as  between  them  and  the  firm,  and  were  paid  out  of  the  partnership  monies  ;  and 
the  amounts  of  those  bills  of  costs,  so  far  as  they  related  to  transactions  with  Sir 
William  Y'oung,  were  entered  [107]  in  the  partnership  books  to  his  debit  as  between 
him  and  the  firm. 

After  the  completion  of  the  transactions  of  18(14,  with  respect  to  Sir  William 
Young's  estates,  a  book  was  prepared  by  the  then  solicitor  of  the  firm,  for  the  con- 
venience of  the  pa)tners,  containing  full  eojiies  of  all  the  before-mentioned  deeds, 
down  to,  and  including  the  deed  of  declaration  of  trust  of  the  llth  of  September, 
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1804.  In  October,  1807,  when  John  Koliley  was  about  to  proceed  to  tlie.  West  Indies, 
it  being  desirable  that  he  should  take  that  book  with  him,  a  duplicate  was  prepared 
by  the  then  solicitor  of  the  firm,  for  the  purpose  of  being  left  with  the  Respondent  in 
England  for  his  convenience,  and  remained  in  the  possession  of  the  Respondent  from 
that  time. 

In  this  book,  for  the  purpose  of  more  convenient  reference,  by  the  side  of  the  copy 
of  each  deed  therein  contained,  there  was  a  marginal  aKstract,  or  epitome,  of  the 
several  clauses  of  the  deed  :  the  body  of  the  deed  mentions  John  Robley  and  Charles 
Brooke,  the  corresponding  marginal  abstract,  or  epitome,  has  "  J.  Roblev  and 
"  Co." 

In  March,  1823.  the  Respondent  filed  a  Bill  of  C'omplaint  in  the  Court  of  Chancery, 
in  England,  against  Henry  Smith  and  the  Appellant  William  Blake,  as  the  personal 
representatives  of  John  Robley  (pending  a  suit  in  the  Ecclesiastical  Court),  praying 
an  account  of  the  partnership  dealings  and  transactions,  and  payment  of  what  should 
be  found  due  to  him  on  taking  such  account  from  the  estate  of  John  Robley ;  and 
an  injunction  to  restrain  the  defendants  from  interfering  in  any  way  to  prevent 
the  Respondent  from  possessing  the  proceeds  of  the  several  plantations  or  estates. 
In  that  [108]  bill  the  Respondent  stated,  that  he  and  John  Robley,  as  partners  in 
the  firm  of  John  Robley  and  Co.,  became  mortgagees,  and  afterwards  owners  and 
proprietors  of  the  plantations  or  estates,  called  respectively.  Betsey's  Hope,  the  Villa, 
otherwise  Calliaqua,  and  Pembroke,  with  the  negroes  and  appurtenances  thereto 
belonging  ;  and  he  thereby  charged,  that  although  it  appeared  that  the  mortgages, 
and  conveyances  of  the  plantation  or  estate  called  Betsey's  Hope,  were  recorded  in 
Tobago  as  mortgages  and  conveyances  to  John  Robley,  upon  the  respective  occasions 
of  the  mortgage  and  purchase  thereof  ;  yet  the  same  was  mortgaged  and  purchased 
with  funds  advanced  and  supplied  by  the  Respondent  on  account  of  the  partnership  ; 
and  that  the  same  was  the  property  of  the  partnership,  and  that  the  produce  thereof 
was  always,  during  the  lifetime  of  John  Robley,  treated  as  the  property  of  the  partner- 
ship, and  was  carried  to  the  credit  of  the  partnership  in  the  partnership  accounts. 

That  suit  the  Respondent  did  not  prosecute,  probably  in  consequence  of  the  letters 
of  administration,  pendente  lite,  which  had  been  granted  to  the  defendants  therein, 
having  been  revoked  by  the  subsequent  grant  of  probate  to  the  Appellants. 

In  the  month  of  May,  182.3,  the  Appellants,  Caroline  Robley,  William  Blake, 
and  James  Cunningham,  together  with  Henry  Smith,  since  deceased,  as  the  per.sonal 
representatives  of  John  Robley,  exhibited  their  Rill  of  Complaint  in  the  Court  of 
Chancery,  against  the  Respondent,  praying  that  an  account  might  be  taken  by  and 
under  the  direction  and  decree  of  the  Court,  of  all  the  dealings  and  transactions 
of  the  partnership  from  [109]  the  commencement  thereof,  and  of  all  and  every  the 
receipts  and  payments  made  by  John  Robley  and  Charles  Brooke,  or  either  of  them, 
on  acount  or  in  respect  thereof,  and  that  the  outstanding  debts  owing  to  the  partner- 
ship might  be  collected,  and  that  an  account  might  be  taken  of  the  debts  due  and 
owing  by  the  partnership  ;  and  that  the  Defendant  might  be  decreed  to  pay  what, 
on  the  taking  of  the  account,  should  be  found  due  from  him  to  the  partnership  estate  ; 
the  Plaintifl's  ofl'ering,  as  the  executors  and  executrix  of  John  Robley,  in  a  due  course 
of  administration,  and  so  far  as  assets  of  John  Robley  should  come  to  their  hands, 
to  pay  any  thing  which  might  appear  to  be  due  to  the  partnership  estate,  from  the 
estate  of  John  Robley  ;  and  that  the  assets,  property,  and  efl'ects  of  the  partnership, 
might  be  duly  applied  in  payment  of  the  partnership  debts,  and  for  that  purpose, 
that  a  competent  part  of  the  property  and  effects  might  be  converted  into  money  ; 
and  that  the  clear  surplus  of  the  property  and  effects  of  the  partnership  might  be  ascer- 
tained, and  that  it  might  be  declared  that  John  Robley  and  Charles  Brooke  were 
interested  in,  and  entitled  to  the  property  and  efl'ects  of  the  partnership,  in  the  pro- 
portions or  shares  of  three-fourths  to  John  Robley,  and  one-fourth  to  Charles  Brooke  ; 
and  with  respect  to  so  much  of  the  surplus  as  should  appear  to  consist  of  the  estates 
and  plantations  in  the  West  Indies,  that  it  might  be  declared  that  the  Plaintiffs,  as 
representing  John  Robley,  were  entitled  to  three-fourth  parts  or  shares  thereof, 
and  that  all  proper  and  necessary  directions  might  be  given  for  securing  to  them 
the  possession  and  enjoyment  of  such  shares,  and  with  respect  to  so  much  of  the  [110] 
clear  surplus  as  should  consist  of  money,  that  the  same  might  be  divided  between 
the  Plaintiffs  and  the  Defendant  in  the  proportions  aforesaid. 
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The  Kespoudent  appeared,  and  put  in  his  answer  to  that  bill  in  the  muntli  ol  June, 
1825  ;  and  the  cause  being  at  issue  witnesses  were  examined. 

In  the  month  of  May,  1827,  the  Respondent  filed  a  cross  bill  in  the  same  Court 
against  the  Appellants,  WiUiam  Blake,  James  Cunningham,  and  Caroline  Robley  ; 
and  against  Henry  Robley,  Fanny  Ann  Robley,  Adelaide  Robley,  and  John  Horatio 
Robley,  who  were  the  children  of  John  Robley  ;  and  against  George  Robley  and 
Christopher  Irvine,  and  William  Groom,  who  had  survived  his  co-trustee,  WiUiam 
Walton,  thereby  praying  that  an  account  might  be  taken  by  and  under  the  directi(jn 
and  decree  of  the  Court,  of  all  the  partnership  dealings  and  transactions,  from  the 
commencement  of  the  partnership  to  the  retirement  of  Thomas  Oliver  Anderdon 
therefrom,  and  of  all  the  receipts  and  payments  made  on  account  of  the  partnership, 
between  Charles  Brooke,  and  John  Robley,  and  Thomas  Oliver  Anderdon  ;  and 
that  the  partnership  accounts  might  be  adjusted  and  settled,  and  the  Plaintiff  declared 
to  be  entitled  to  one-fourth  of  the  profits  of  the  partnership  business  ;  and  that  in 
taking  such  account,  the  estate  of  John  Robley  might  be  charged  with  the  svuu 
of  £2500,  therein  alleged  to  have  been  improperly  paid  to  Thomas  Oliver  Anderdon 
as  his  share  of  the  profits  of  the  partnership  by  John  Robley,  together  with  interest 
for  the  same  ;  and  that  an  account  might  be  taken  of  all  the  partnership  dealings 
and  transactions  betweeii  the  Plaintiff'  and  John  Robley,  after  the  retirement  of 
Thomas  Oliver  Anderdon  ;  and  of  [111]  all  receipts  and  payments  made  on  account 
of  such  last-mentioned  partnership  ;  and  that  all  the  outstanding  debts  of  such  partner- 
ship might  be  discharged,  and  the  credits  got  in,  and  the  accounts  thereof  settled 
and  adjusted  ;  and  that  the  Plaintiff  might  be  declared  to  be  interested  in  the  last- 
mentioned  accounts  in  three-eight li  parts  as  to  profit  and  loss  of  the  said  partnership, 
between  the  Plaintiff  and  John  Robley,  until  the  departure  of  John  Robley  to  the 
West  Indies  ;  and  that  it  might  be  declared,  that  from  that  period  the  Plaintiff'  became 
entitled  to  five-eighth  parts  or  shares  ;  or  if  not,  then  to  one  moiety  of  the  profits 
of  the  said  partnership,  or  that  the  Plaintiff'  was  entitled  to  sufficient  and  ample  re- 
muneration for  managing  the  business  ;  and  that  such  remuneration  might  be  settled 
by  the  decree  of  the  Court  ;  and  that  it  might  also  be  declared,  that  in  taking  such 
accounts,  the  Plaintiff  was  enitled  to  a  fair  and  reasonable  allowance  for  the  rent, 
outgoings,  and  fitting  up  of  the  counting-house  in  Sambrook  Court,  and  to  the  annual 
sum  of  £500  for  entertaining  the  friends  and  correspondents  of  the  said  partnership 
business,  and  to  a  fair  reasonable  allowance  for  the  Plaintiff's  travelling  expenses  ; 
and  that  in  such  accounts  John  Robley's  estate  might  not  be  allowed  a  larger  sum 
for  the  ship  Cove  therein  mentioned  than  he  paid  for  the  same,  to  wit,  £5737  10s.  ; 
and  that  John  Robley  might  not  be  allowed  more  than  was  the  fair  value  of  the  ship 
Phcenix.  therein  mentioned  :  and  that  an  account  might  be  taken  of  all  the  trans- 
actions between  John  Robley  and  the  Plaintiff,  and  particidarly  of  the  purchases 
of  the  mortgage  debt  of  £94,511  Is.  Gd.,  and  of  the  equity  of  redemption  [112]  of 
the  plantations  and  estates,  called  respectively,  Betsey's  Hope,  Calliaqua,  and  Pem- 
broke, and  that  it  might  be  declared  that  the  Plaintiff'  was  entitled  to  one  moiety 
of  the  estates  and  to  one  moiety  of  the  rents  and  profits  of  the  mortgage  debt  of 
£94,511  Is.  6d.,  and  of  all  other  sums  secured  to  John  Robley  and  the  Plaintifi', 
by  the  indentures  of  mortgage  thereiii  mentioned  and  the  interest  thereof  ;  and  that 
the  Defendant  William  Groom,  might  be  ordered  and  decreed  to  convey  one  moiety 
of  so  much  of  the  plantation  or  estate  called  Betsey's  Hope,  as  was  vested  in  him  and 
William  Walton,  deceased,  by  the  indentures  of  the  22d  and  24th  of  September,  1814  : 
and  that  the  Defendants  might  be  decreed  to  convey  one  moiety  of  the  residue  of 
Betsey's  Hope  plantation,  to  the  Plaintiff',  his  heirs  and  assigns,  for  his  and  their  own 
use  and  benefit,  the  Plaintifi'  ott'ering  to  convey  the  legal  estate  in  one  moiety  of  the 
plantations  and  estates  called  Calliaqua  and  Pembroke,  as  the  Court  should  direct  ; 
and  that  an  account  might  be  taken  of  the  rents  and  profits  of  the  plantation  and 
estate  called  Betsey's  Hope,  from  the  time  of  the  purchase  thereof,  and  of  the  ap- 
plication of  the  same,  and  of  the  expenses  and  disbursements  relating  to  the  same, 
and  to  the  support  and  maintenance  of  the  negroes  and  slaves  belonging  to  the  same 
respectively  ;  the  Plaintiff'  off'ering,  etc. 

To  this  bill  the  Appellants,  William  Blake  and  James  Cunningham,  alone  put 
in  their  answer,  the  other  Defendants  being  out  of  tlie  jurisdiction  of  the  Court. 

The  facts  licrein-beforc  st;ite<l  wrr-c  ;il|p<;f(l  in  tiic  plradings. 
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[113]  The  two  principal  questions  in  the  causes  were, — 

1st.  Whether  the  transactions  relating  to  the  estates  of  Sir  William  Young,  in 
the  West  Indies,  were  partnership  transactions  of  the  firm  of  Robley  and  Co.,  and 
to  be  treated  and  dealt  with  as  other  transactions  of  the  same  partnership,  or  (as 
insisted  upon  by  the  Respondent)  transactions  entered  into  by  Robley  and  the 
Respondent  in  their  individual  capacities,  or  in  any  other  capacity  distinct  from 
their  character  of  partners  in  that  firm. 

"indly.  In  what  share  and  proportions  John  Robley  and  Charles  Brooke  were 
interested  in  the  partnership  from  the  time  of  the  retirement  therefrom  of  Thomas 
Oliver  Anderdon.  the  Appellants  insisting  that  John  Robley  was  entitled  to  two- 
third  parts,  and  the  Respondent  to  one-third,  while  the  Respondent  claimed  to  be 
entitled  to  three-eighth  parts  from  Anderdon's  retirement  until  the  departure  of 
Robley  to  the  West  Indies  in  1808,  and  to  five-eighth  parts  from  that  time. 

The  evidence  *  addticed  at  the  hearing  of  the  causes  was  chiefly  documentary. 
That  on  the  part  of  the  Appellants  consisted  chiefly  of  the  indentures  and  other  instru- 
ments herein-before  mentioned,  the  books  and  accounts  of  the  firm  of  John  Robley 
and  Co.,  the  bills  of  costs  of  Henry  yipith  and  William  Walton,  who  were  the  solicitors 
of  the  firm  of  John  Robley  and  Co.,  for  business  done  by  them  in  that  character,  a  book 
marked  AA  containing  copies  of  several  indentures  relating  to  the  niortgage  trans- 
actions. A  voluminous  body  [114]  of  correspondence,  consisting  chiefly  of  letters 
which  passed  between  John  Robley  and  the  Respondent,  and  between  .lolin  Robley 
and  the  firm  of  John  Robley  and  Co.  during  the  absence  of  the  former  in  the  West 
Indies  :  a  sketch  or  plan  of  account,  which  was  inclosed  in  a  letter  of  the  .3d  of  May, 
1809,  and  the  ofirice  copy  of  the  bill  filed  in  March,  1823,  by  the  Respondent  against 
Henry  Smith  and  the  Appellant  William  Blake. 

The  two  causes  came  on  to  be  heard  before  his  Honour  the  Vice-Chancellor,  on 
the  4tli  of  June,  1829,  when  the  following  decree  was  made  in  both  causes: — viz. 
It  was  declared  that  the  said  John  Robley  and  the  Respondent  Charles  Brooke,  became 
the  purchasers  of  and  were  interested  in  and  entitled  to  the  said  mortgage  debt  or 
sum  of  £94,511  Is.  (id.,  and  the  estates  of  Pembroke  and  Calliaqua.  otherwise  Villa, 
in  the  said  island  of  St.  Vincent,  and  the  estates  of  Betsey's  Hope,  in  the  island  of 
Tobago,  in  equal  shares  ;  and  that  tlie  purchases  thereof  respectively  were  not  trans- 
actions of  the  said  partnersliip  ;  and  regard  being  had  to  this  declaration  it  was 
referred  to  the  Master,  to  take  an  account  of  the  said  mortgage  debt  or  sum  of  £94,5 1 1 
Is,  (id.,  and  the  purchase-money  for  the  same,  and  the  profit  nuide  thereby  down  to 
the  time  of  the  purchase  of  the  said  estates  called  Pembroke  and  Calliaqua  respectively, 
and  from  the  respective  times  of  the  purchase  of  the  several  estates  t herein-before  re- 
spectively mentioned,  and  that  he  should  also  take  an  account  of  the  issues  and  profits 
thereof  respectively,  by  whom  the  same  were  received,  and  of  the  several  outgoings 
and  expenses  attending  the  same  respectively.  And  it  was  also  referred  to  the  Master 
to  take  an  account  of  the  receipts  and  payments  of  the  said  John  Robley  [115]  and 
Charles  Brooke  respectively,  or  of  any  other  person  or  persons  by  their  or  either  of 
their  order,  or  for  their  or  either  of  their  use,  in  respect  of  the  said  mortgage  debt  ; 
and  the  profits  made  thereby  and  in  respect  of  the  said  estates,  and  the  issues  and 
profits  thereof,  and  the  outgoings  and  expenses  attending  the  same.  And  the  Master 
was  to  ascertain  and  certify  whether  any  thing  and  what  was  due  from  the  said  Charles 
Brooke  to  the  estate  of  the  said  Jolm  Robley,  or  from  the  estate  of  the  said  John  Robley 
to  the  said  Charles  Brooke,  in  respect  of  the  matters  aforesaid.  And  in  taking  such 
accounts  the  Master  was  to  enquire  and  state  to  the  Court  whether  any  and  what 
slaves  were  furnished  by  the  said  John  Robley  from  his  own  estate,  or  which  were  his 
own  property  for  the  use  of  the  said  estate  called  Betsey's  Hope  ;  and  tlie  Master  was 
to  enquire  and  state  whether  any  and  what  allowance  ought  to  be  made  to  the  said 
John  Robley  or  his  estate  for  the  use  of  such  slaves  :  and  if  the  said  ]\Iaster  should 
find  that  any  such  allowance  ought  to  be  made,  he  was  to  include  the  same  in  taking 
the  accounts  herein-before  directed  ;  and  it  was  also  declared  that  the  said  John 
Robley  and  Charles  Brooke  purchased  the  share  and  interest  of  the  .said  Thomas 
Oliver  Anderdon  in  the  said  partnership  in  equal  shares  ;  and  that  by  virtue  of  sncli 

*  The  parts  of  the  evidence  on  which  tlie  order  of  the  Honse  is  grounded,  are 

notici'd  in  the  judici.d  ••ngu nts.  post  |7  Bli.  N.  S.    I  1S|  1  IS.  ,-l  sfq. 
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purchase,  and  of  the  assigiiment  made  by  the  said  Tliomas  Oliver  Anderdon,  of  his 
share  and  interest  in  the  said  partnership  to  the  said  John  Robley  and  Charles  Brooke, 
they  the  said  John  Robley  and  Charles  Brooke  became  entitled  to  and  interested  in 
the  profits  and  loss  of  the  said  co-p;u'tnership.  from  the  commencement  thereof,  in 
the  following  shai'cs.  [116]  (that  is  to  say,)  the  said  John  Robley  in  five-eigiiths.  and 
the  saidCiiarlesBroi)ke  in  three-eighths.  And  it  was  declared  that  the  saidpartnershi]i 
continnetl  between  the  said  John  Robley  anil  Charles  Brooke  down  to  the  time  of  the 
death  of  the  said  John  Robley.  And  having  regard  to  those  declarations,  it  was 
referred  to  the  Ma.ster  to  take  accounts  of  the  said  partnershij)  dealings  and  transac- 
tions, as  well  before  the  retii'ement  of  the  said  Thomas  Oliver  Anderdon  as  subseijuently 
thereto,  down  to  the  decease  of  the  said  John  Robley,  and  of  the  subsequent  receipts 
and  payments  on  account  thereof.  And  the  i\hister  was  also  to  take  an  account  of 
what  partnership  effects  were  remaining,  and  what  debts  of  tlie  said  partnership 
remained  unpaid.  And  it  was  ordered  that  the  said  partnership  effects  should  be 
applied  in  payment  and  discharge  of  such  debts.  And  the  Master  was  also  to  take  an 
account  of  the  receipts  and  jiayments  of  the  said  John  Robley  and  Charles  Brooke 
respectively  in  respect  of  the  saitl  ])artnership,  or  any  other  person  or  persons  by  their 
or  either  of  their  order,  or  for  their  or  cither  of  their  use  ;  and  to  ascertain  and  state 
whether  any  thing  and  what  was  due  from  the  .said  Chailes  Brooke  to  the  estate  of 
the  said  John  Robh^y,  or  from  the  estate  of  the  .said  John  Robley  to  the  said  Charles 
Brooke,  in  respect  of  the  said  partnershij).  And  the  Master  was  to  enquire  and  state 
to  the  Court  the  auiouiit  of  capital  brought  into  the  said  partnershij^  by  the  said 
John  Robley  and  the  said  Charles  Brooke  respectively.  And  the  Muster  was  also 
to  encjuire  and  state  whether  the  .said  John  Robley  and  Charles  Brooke  respectively 
entertained  the  customers  and  friends  of  the  [117]  co-j)artnershij).  And  in  taking  the 
said  accounts,  the  Master  was  to  consider  whether  the  said  John  Robley  and  Charles 
Brooke  respectively,  or  either  of  them,  became  entitled  to  any,  and  what  allowance 
in  respect  thereof.  And  it  was  also  declared,  that  the  .said  Charles  Brooke  was  entitled 
to  comjiensation  for  the  use  of  his  counting-house  and  jjremises  in  Sambrook  Court, 
and  for  the  expenses  incurred  by  him  in  keejiing  uj)  the  establishment  for  the  said 
co-jiartnershij)  business  there  ;  and  a  reasonable  allowance  in  respect  thereof  was  to  be 
made  to  the  .said  Charles  Brooke  by  the  Master  in  taking  the  accounts  therein-before 
directed.  And  the  jjarties  were  to  be  examined  on  interrogatories,  and  to  jiroduce 
on  oath  all  deeds,  books,  jxtpers,  and  writings.  And  the  Master  was  to  be  at  liberty 
to  state  any  sjiecial  circumstances  relating  to  the  matters  thereby  referred  to  him, 
as  he  should  think  fit.  And  the  consideration  of  all  further  directions  and  costs  was 
reserved  until  after  the  Master  should  have  made  his  report. 

The  appeal  was  against  so  much  of  this  decree  as  declares  that  John  Robley  and 
the  Resjiondent  Charles  Brooke  became  the  purchasers  of.  and  were  interested  in. 
and  entitled  to.  the  mortgage,  debt,  or  s\nn,  of  £94,511  Is.  (Jd.,  and  estates  of 
Pembroke  and  Calliaqua.  in  St.  Vincent's  and  Betsey's  Hope  in  Tobago,  in  equal 
shares.and  that  the  purchases  thereof  respectively  were  not  tran.sactions  of  the  jDartner- 
ship  :  and  directs  accounts  to  be  taken,  having  regard  to  that  declaration.  And  also 
so  much  thereof  as  declares  that  Jfihn  Robley  and  the  Respondent  Charles  Brooke 
purcha.sed  the  share  and  interest  of  Thomas  Oliver  Anderdon  in  the  jiartnership  in 
equal  shares  ;  and  that  by  virtue  [118]  of  such  purchase,  and  the  assignment  of  the 
share  and  interest  of  Thomas  Oliver  Anderdon  in  the  jjartnership,  John  Robley  and 
the  Respondent  Charles  Brooke  became  entitled  to  and  interested  in  the  profits  and 
loss  of  the  partnership,  from  the  commencement  thereof,  in  the  proportions  of  five- 
eighths  to  John  Robley  and  three-eighths  to  the  Resjiondent  ;  and  directs  accounts 
to  be  taken,  having  regard  to  that  declaration. 

The  case  was  argued  for  the  Ajipellants  by  Mr.  Knight  and  Mr.  Kindersley  ;  for 
the  Resjiondents  by  Sir  Edward  Sugden  and  Mr.  I'emberton. 

(April  4.  1S33.)  The  Lord  Chancellor. — In  this  case  1  am  disposed  to  advise  your 
Lordshijis  to  alter  the  decree  which  has  been  pronounced  by  the  Vice-Chancellor, 
both  upon  the  fir.st  and  second  jMiints  that  weri^  made  in  the  arguments  at  the  bar, 
and  considering  that  these  jxtints  arise  u|)on  minute  questions  of  fact,  and  matters 
of  circumstantial  jiroof,  it  would  be  a  mo.st  useless  task  if  I  were  to  go  again  into  any 
detailed  statement  of  these  matters,  out  of  which  this  ease  has  arisen,  and  whii'h  havt" 
been  sii  fnll\- diseussetl    bdth   here  arjd   in  the  Court   bi4ow.      I  shall  first  submit  the 
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questions,  and  then  statf  biiefly  the  reasons  why  1  cannot  come  to  the  decision  at 
which  the  Court  below  lias  arrived. 

Tlie  first  question  is,  whether  or  not,  upon  Mr.  Anderdon's  leaving  the  partner- 
ship, his  share  was  to  be  divided  equally  between  the  two  partners,  Mr.  Robley  and 
Mr.  Brooke,  or  whether  it  was  to  be  divided  in  the  .same  proportion  in  which  the  shares 
were  originally  arranged  in  the  house,  namely,  into  thi'ee  parts,  two  of  these  to  go  to 
Mr.  Robley,  and  the  remaining  third  to  Mr.  Brooke. 

[119]  The  other  question  is  of  a  similar  nature,  and  in  a  great  degree  in  the  same 
terms,  though  going  into  a  much  more  enlarged  view  of  the  case,  and  that  is,  whether 
the  purchase  of  Donaldson's  mortgage,  and  the  purchase  of  the  Betsey's  Hope  estate, 
were  partnership  transactions,  in  wliich  the  partnership  firm  of  Rol)ley  and  Brooke 
would  become  interested  in  the  })rofits,  and  liable  to  the  loss  that  these  transactions 
might  entail  upon  them,  in  the  proportion  of  two-thirds  and  one-third,  or  whether 
those  are  to  be  taken  as  out  of  the  limits  of  the  partnership,  as  exempt  from  the  partner- 
ship, as  private  transactions  between  Mr.  Robley  and  Mi'.  Brooke,  and  as  if  no  partner- 
ship had  existed  for  general  purposes  at  all  ;  in  whicli  case  they  would  be  entitled  to 
the  f)rofits  in  equal  moieties,  and  be  li;ible  in  equal  moieties  to  any  loss  also  that  might 
accrue. 

Upon  the  first  of  these  questions,  with  the  best  attention  which  I  have  been  able 
to  bestow  upon  the  evidence  and  the  arguments,  I  have  no  hesitation  in  coming  to 
the  conclusion,  that  the  share  of  Mr.  Anderdon  was  taken  by  the  two  partners  in  the 
proportions  in  which,  at  the  formation  of  the  partnership,  it  had  been  arranged  that 
they  were  to  distribute  their  profit  aii<l  lo.ss,  that  is  to  say,  dividing  two-thirds  to  the 
one,  and  one-third  to  the  other  ;  in  short,  that  it  fell  into  the  partnership.  This 
is  a  ([uestion  of  circumstantial  evidence.  One  person  will  draw  one  inference  from 
the  same  circumstances  and  facts  appearing  by  parol  evidence,  or  upon  the  face  of 
depositions  and  documents,  as  in  this  case,  and  another  person  will  form  a  conclusion 
and  draw  from  those  very  same  circumstances  an  inference  totally  different.  After 
the  [120]  greatest  attention  bestowed  in  sifting  this  evidence,  consisting  for  the  most 
part  of  an  investigation  of  the  accounts,  and  the  relative  situation  of  the  parties  in 
these  transactions,  my  noble  and  learned  friend,  wliose  assistance  you  have  had  in 
this  long  inquiry,  and  who  has  paid  all  jaossible  attention  to  these  circumstances, 
as  well  as  myself,  came  to  the  conclusion  to  wdiieli,  I  may  say,  we  both  of  us  came 
independently,  and  in  a  grc^at  degree  without  communication  upon  some  of  the 
material  views  of  the  case,  that  the  order  pronounced  by  the  Viee-Chancellor  must 
be  varied. 

1  shall  shortly  run  over  a  few  of  the  particulars  ;  to  detail  the  whole  would  be 
useless.  First,  the  whole  profit  and  loss  account  is  to  be  divided  a.moug  the  three 
partners  ;  two  shares  to  Mr.  Robley,  one  share  to  Mr.  Brooke.  That  was  prior  to 
Mr.  Anderdon's  leaving  the  firm.  Now,  looking  at  the  transactions  as  they  pass, 
who  pays  for  Mr.  Anderdon's  share  i  The  £2.500  and  £2068  12s.  5d.  come  out  of 
the  whole  concern,  and  therefore  Mr.  Anderdon's  share  was  jjurchased  in  the  pro- 
portion of  two-thirds  and  one-third,  two-thirds  by  Mr.  Robley,  and  one-third  by  Mr. 
Brooke.  Whatever  was  due  upon  Mr.  Anderdon's  share,  comes  out  of  the  same 
fund,  and  is  borne  in  the  same  proportions.  Then  look  at  the  sixth  article,  which 
provides  thaf  in  the  event  of  Mr.  Anderdon  dying,  the  whole  is  to  be  divided  in  these 
proportions  of  two-thirds  and  one-third  :  the  event  contemplated  (the  death  of  Mr. 
Anderdon)  being  provided  for  in  this  way,  raises  a  very  strong  probability  that  in 
the  same  way  an  event  not  provided  for,  a  casus  omissus,  that  of  Mr.  Anderdon  retiring 
and  not  dying,  should  be  provided  for  in  like  manner,  unless  proof  to  the  [121]  con- 
trary could  be  shown.  This  consideration  woidd  lie  enough  to  throw  the  onus  of 
proof  on  the  other  side,  which  onus  has  not  been  discharged,  and  without  that  evidence 
to  bear  me  out,  I  must  draw  an  inference  from  the  facts  opposed  to  that  come  to  by 
the  Vice-Chancellor. 

The  attorney's  charges  with  respect  to  the  dissolution  of  the  partnership,  and  the 
payment  of  tliem,  was  also  alluded  to,  whicli  will  be  found  in  the  thirty-second  folio 
of  the  A])pellant's  Appendix,  and  the  mode  of  paying  the  £2500  in  the  third  and 
fourth  folios,  and  Sir  William  Young's  account  running  througli  the  j'ears  180-1-  and 
J  805.  If  your  hirdships  will  look  at  tlie  Appellant's  Aii|)endix  18,  A.  and  B.,  It  will 
clearly  appear  that  thev  run  through  that  vcar  ;  thev  go  on  after  April  1804  to  ihr 
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t'.nd  of  that  yi'Mi-.  ,nid  the  bjilimcp  is  carried  down  ;ifter  Air.  Aiidrrdoii's  rotii'oiiiciU.  : 
t.ht'.  transaction  is  treatpd  ;is  a  cliargo  for  interest,  aud  it  is  there,  brought  into  the 
balance  of  the  former  firm  to  the  credit  of  the  new  firm.  This  observation  is  very 
material,  not  merely  with  respect  to  the  first  point  in  the  cause,  but  is  very  powerful 
also  upon  the  second,  which  is  more  important  than  the  first. 

A  good  deal  was  said  upon  the  funds,  and  the  manner  in  which  they  were  brought 
into  the  concern,  in  reference  to  the  second  part  of  the  case.  It  is  said  that  the  prayer 
of  the  Respondent's  cross  bill  shows,  that  he  did  not  object  to  the  two  ships,  PIvjenix 
and  Coi^e,  being  treated  as  money  or  money's  worth,  and  carried  to  the  credit  of  the 
new  firm.  Another  observation  upon  this  important  part  of  the  case,  it  is  fit  to  make, 
and  1  make  it  in  the  outset  upon  the  second  point,  and  that  is,  [122]  that  the  advances 
made  by  Mr.  Brooke  were  repaid,  with  interest,  on  or  before  1815,  as  appears  in  the 
eighth  folio  of  the  Appellant's  Appendix. 

With  respect  to  the  second  point,  in  addition  to  what  I  have  already  said,  it  is 
clear  that  Sir  William  Young  was  indebted  to  the  firm  :  from  that  original  debt  to 
the  firm,  springs  the  transaction  of  the  purchase  of  this  mortgage  ;  and  it  is  to  be 
observed  that  Donaldson's  mortgage  was  only  completed  in  September  after  the  pur- 
chase of  the  Betsey's  Hope,  and  after  the  mortgage  of  the  Betsey's  Hope  was  complete, 
the  description  of  Robley  and  Brooke  as  partners,  in  the  assignment  of  the  mortgage, 
is  not  material. 

Much  is  said,  as  I  have  already  observed,  upon  the  source  from  which  these  monies 
proceeded,  and  I  may  as  well  here  make  a  general  observation,  which  greatly  guides 
my  opinion  upon  the  second  j)oint.  It  is  said  the  money  came  from  Mr.  Brooke.  Now, 
that  a  great  deal  came  from  Mr.  Brooke,  is  doubtless  true  ;  a  great  deal  from  Brooke 
and  Co.  ;  some  from  Mr.  Brooke  as  an  individual,  and  some  from  Brooke,  Webb, 
and  Cole.  But  how  did  it  come  %  In  what  way  l  It  came  through  the  firm  of 
Robley  and  Co.  It  came  through  the  partnership  concern.  It  was  not  that  Mi'. 
Brooke  lent  the  money  to  Mr.  Robley,  with  which  he  was  to  purchase  the  assignment ; 
it  was  not  that  they  two  jointly,  as  individuals  in  the  firm,  entered  into  this  trans- 
action together,  but  every  thing  was  brought  first  into  the  firm  ;  it  all  came  through 
the  firm.  At  first,  the  money  was  lent  by  these  partners  to  the  firm,  and  then  by 
the  firm  was  employed  in  purchasing  a  mortgage  ;  the  firm  thereby  [123]  became 
indebted,  not  to  the  firm,  but  to  Brooke  and  Co.,  and  the  others,  whoever  advanced 
the  money,  and  the  firm  being  so  indebted,  became  bound  to  ])ay  tlie  principal  and 
interest.  Then  the  firm  used  that  money  as  partnership  funds  in  purchases  and 
in  speculations  in  the  West  Indies. 

Now  does  it  make  any  material  difference  in  this  matter,  that  it  appears  that 
the  money  was  advanced  by  one  of  these  partners  in  a  larger  proportion,  even  a  much 
larger,  than  the  other,  when  it  was  all  done  in  the  name  of  the  firm  %  The  first  step 
in  every  one  of  these  transactions,  was  to  debit  the  firm  with  the  amount  of  that 
advance,  and  then  credit  the  same  firm  with  the  amount  of  the  purchase.  It  is 
admitted  that  the  payment  of  the  instalments  were  made,  and  it  appears  upon  the 
extracts  from  the  books,  that  they  were  made  by  the  firm  providing  funds  to  meet 
the  bills,  by  means  of  transactions  with  their  bankers.  Sometimes  they  wei-e  pro- 
vided for  in  one  way  and  sometimes  in  another,  and  upon  some  parts  of  the  transaction 
it  appears,  in  the  course  of  the  accounts,  tliat  the  advances  were  made  (and  that  bears 
upon  this  point)  by  Mr.  Brooke,  or  those  with  whom  Mr.  Brooke  was  concerned. 

If  we  look  at  the  other  details  of  the  case,  the  solicitor's  bills  of  costs  for  instance, 
in  the  Appellant's  Appendix,  folio  72  ;  if  we  look  at  the  mortgage  accounts  in  the 
Appellant's  case,  folio  10,  and  the  Respondent's  Appendix,  folio  24,  it  proves  the 
transaction  to  have  been  that  of  the  firm.  Mr.  Brooke,  some  considerable  time  before 
that,  had  come  to  the  management  of  the  concern  in  London  :  he  sees  that  account 
so  [124]  stated  in  the  books,  and  with  that  matter  staring  him  in  the  face  he  makes 
no  memorandum  ;  he  makes  no  alteration;  which  leads  me  to  another  of  those 
general  observations  upon  the  second  branch  of  the  case,  very  important  against 
the  decision  come  to  in  the  Court  below,  namely,  that  every  thing  was  entered  in  the 
]iartnership  books  ;  it  was  entered  as  a  separate  account,  but  still  all  was  in  the  partner- 
ship books.  Now  though  I  agree  that  an  explanation  of  that  may  be  found  in  the 
convenience  of  a  West  India  concern  being  entered  in  the  books  of  a  West  India 
House  in  which  both  the  parties  to  the  concern  were  partners  of  the  house,  the  house 
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being  also  tho  consignees  of  tlie  jumkIuco  ;  llioiif;!)  1  iigrec  llial  lliis  will  acenunl  tni- 
making  the  entry  in  these  books  ;  surely  it  will  not  necount  foi'  that  entry  being 
made  without  a  single  note  or  inenioranduni,  or  so  nnieh  as  a  word  or  hint,  that 
although  this  appeared  in  thebook  it  wasnot  a  pa  rtnershiptrausactioii  between  persons 
who  were  unequally  interested  in  the  partnership.  If  they  had  been  equally  interested 
I  can  conceive  that  it  might  have  been  left  without  making  any  memorandum  ;  but 
as  one  had  double  the  interest  of  the  other  it  is  utterly  unaccountable,  if  it  was  not  a 
partnership  transaction,  how  it  should  have  found  its  way  into  the  books,  and  con- 
tinued all  along  without  a  single  note,  or  memorandum,  or  mark  to  distinguish  it. 

The  way  in  which  Cnthbert's  mortgage  was  paid  ott'  also  turns  upon  this  part  of 
the  question,  and  a  variety  of  other  particulars  to  which  1  need  not  refer.  I  am  only 
going  over  a  few  of  the  leading  facts  which  confirm  my  view  of  the  case. 

[125]  With  respect  to  the  documentary  evidence,  it  consists  not  only  of  the 
accounts,  but  the  letters,  and  the  bonds,  deeds,  and  conveyances.  Oi  the  letters  I 
shall  say  a  word  presently  :  of  the  accounts  I  have  spoken  by  a  general  reference  ; 
but  of  the  bonds,  deeds,  and  conveyances.  I  shall  only  say.  that  upon  the  best  atten- 
tion 1  have  been  able  to  give  to  them,  I  think  they  are  not  decisive  either  way  :  that 
the  language  of  many  of  them  as  in  the  letters,  is  inconsistent  with  either  view  of  the 
case;  and  as  to  the  word  "jointly  "  being  used,  for  in.stance.  and  "joint  interest,"  and 
"  joined  in  equal  moieties,''  and  "  the  same  proportions  as  they  were  interested  in  the 
"  firm."  I  pass  over  that  part  of  the  documentary  evidence  without  further  remark. 

With  respect  to  the  letters,  more  observations  arise  upon  some  of  them,  and  1 
shall  refer  to  one  or  two.  I  refer  to  the  letter  of  December,  1813,  in  folio  65  of  the 
Appellant's  Appendix,  and  still  more  to  the  letter  immediately  preceding  it,  the  letter 
of  September  11.  in  folio  66,  and  I  confess  I  cannot  reconcile  either  of  these  letters 
with  any  other  opinion  than  that  which  I  have  stated.  1  might  cite  the  letter  in 
folio  5'2,  dated  May  4.  1S09.  as  being  very  strong,  but  I  rathei-  rely  upon  the  letter 
of  the  3d  of  December,  1813.  in  which  Robley  and  Brooke,  that  is  Mr.  Robley  says, 
"  He  (that  is  Mr.  Cuthbert)  has  sent  his  solicitor  to  us.  who  not  receiving  an  answer 
"  as  soon  as  he  presumed  it  would  be  given,  a  correspondence  has  taken  place  with 
"  him  ;  "  and  at  the  conclusion  of  the  letter  he  says,  "  we  ardently  wish  you  had  made 
"  up  your  mind  finally  to  settle  all  matters  that  relate  to  Betsey's  Hope  [126]  and  the 
"  Antigua  Estates,  as  well  for  your  own  sake  as  for  ours,  and  that  of  our  heirs  and 
'■  executors."  He  is  writing  in  the  name  of  the  firm  ;  but  what  I  chiefly  refer  to 
is  in  the  upper  part  of  page  56,  in  which,  writing  in  August,  1811,  to  Mr.  Robley. 
Mr.  Brooke,  as  an  individual,  uses  this  expression — '  From  the  miserable  price  of 
"  sugars,  and  the  unfavourable  appearances  as  long  as  the  war  lasts,  the  two  estates 
"  in  St.  Vincent's  and  likewise  Betsey's  Hope,  must  infallibly  become  losing  concerns 
"  to  this  house.  If  a  very  fair  crop  and  good  prices  left  so  small  a  surplus  i!i  the  accounts 
"  of  each  of  these  estates  last  year,  what  are  we  to  expect  this  year  I  " 

I  confess  1  can  hardly  conceive  any  observation  that  can  do  away  the  eft'ect  pro- 
duced by  the  production  of  this  letter  from  Mr.  Brooke  to  Mr.  Robley. 

It  is  then  argued,  that  there  is  great  improbability  in  a  partnership  with  so  small 
a  capital  purchasing  an  estate  to  so  large  an  amount.  In  the  first  place,  that  observa- 
tion is  rebutted  by  the  nature  of  the  transaction  itself.  It  was  a  speculation  entered 
upon  in  the  firm  expectation  of  two  out  of  three  crops  repaying  the  expense  :  that 
appears  from  Mr.  Durand.  In  the  next  place,  the  observation  is  rebutted  by  this 
consideration,  that  the  sums  (which  is  undotibtedly  a  fact  and  not  denied)  that  the 
sums  to  be  paid  were  made  payable  in  a  long  period  of  time  stretching  from  the  1st 
of  June,  1804.  to  the  1st  of  December.  1807.  the  purchase  being  made  in  June.  1804  : 
so  that  the  whole  transaction  extended  over  three  years  and  a  half,  and  the  sets  of 
bills  were  made  payable  at  dift'erent  periods  within  that  space  of  time. 

[127]  The  observations  that  I  have  made  respecting  the  non-entry  of  any 
memorandum  to  differ  this  from  otliej-  ]iaitnership  transactions  having  appeared,  as 
it  should  seem,  to  the  Respondents,  tn  throw  Ijack  upon  them  the  burthen  of  proof, 
they  have  resoited  to  the  evidence  of  Mr.  Dui-aud,  and  to  the  answers.  In  the  course 
of  the  argument  I  threw  out,  with  respect  to  those  answers,  an  observation  that  they 
were  highly  creditable  to  Mr.  Brooke  :  he  only  swears  to  what  he  calls  an  understand- 
ing--an  "  express  iniderstanding, "-^meaning,  a  precise  and  perfect  understanding 
as  to  the  partnership,  and  any  other  point  that  they  may  understand  between  them, 
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But  it  is  impossible,  when  your  lordships  consider  the  different  shares  in  whicli  the 
parties  were  interested  in  the  firm,  one  liaving  a  sliare  double  of  the  other's,  and  both 
expecting  that  this  was  to  be  a  certain  and  safe  speculation,  ])roducing  a  profit  to 
the  amount  of  £25.000.  it  is  imjiossible  it  could  have  rested  so  much  in  generals  : 
surely  it  would  have  rested  upon  something  that  the  parties  could  depend  upon  : 
something  more  than  a  tacit  understanding  :  surely  something  must  have  passed 
of  a  nature  not  accurately  described.  In  calling  it  only  "  an  understanding."  it  seems 
to  follow  that  they  must  have  come  to  a  consideration  of  tlie  shares  of  tlie  profit; 
they  knew  if  nothing  else  was  done,  that  if  it  went  into  the  book  it  must  go  into  the 
partnership,  and  yet  neither  Mr.  Durand  will  take  upon  himself  to  say,  nor  Mr.  Brooke 
to  swear  in  his  answer,  that  a  single  word  of  a  precise  and  specific  nature  passed  as 
to  the  apportionment  of  the  shares.  I  can  understand  perfectly  no  agreement  exist- 
ing between  parties  where  [128]  there  was  a  tacit  understanding  between  them  : 
and  that  nothing  should  pass  in  writing  when  transactions  of  a  small  amount  and 
little  moment  are  entered  into  :  but  that  when  a  partnership  is  on  the  eve  of  entering 
into,  or  immediately  after  they  have  entered  into  a  transaction  of  such  an  amount 
as  £95,000.  with  little  or  no  risk,  there  should  be  only  a  tacit  understanding  between 
parties, — that  in  such  a  situation,  and  u])on  such  a  subject,  and  with  such  interests 
at  stake,  nothing  definite  should  be  settled,  I  confess  I  cannot  at  all  comprehend. 
If  it  was.  as  ilr.  Brooke  says  (and  I  dare  say  he  firmly  believed  it  as  the  result  of  his 
impression),  that  they  were  to  have  equal  shares,  it  must  have  been  at  that  time  stated, 
and  could  not  have  been  allowed  to  rest  upon  vague  recollection  and  general  under- 
standing :  and  if  it  was  under.stood  between  them,  it  must  have  been  stated  in  some 
such  words  as  these  —  "  This  is  not  a  partnership  transaction  ;  remember  this  is 
"  not  a  transaction  for  the  benefit  of  the  partners  in  partnership  shares  ;  remember 
"  this  is  not  a  transaction  that  gives  two-thirds  of  the  profit,  or  loss,  to  one,  and  only 
"  one-third  of  the  profit,  or  loss,  to  the  other."  It  must  have  been  so  stated  and  con- 
tained somewhere,  if  it  was  as  Mr.  Brooke  contends. 

The  only  hesitation  I  have  felt  in  this  case,  arises  from  the  evidence  of  Mr.  Durand, 
and  so  I  stated  to  your  lordships  shortly  on  the  last  day  of  the  argument  at  your  lord- 
ships' bar.  I  have  had  some  doubt,  whether,  regard  being  had  to  his  evidence,  and 
the  possibility  of  what  might  arise  upon  the  cross-examination  of  Mr.  Durand  in 
this  case,  upon  a  trial  at  nisi  prius,  I  should  not  advise  your  lordships  to  direct  an 
issue  in  order  [129]  to  obtain  the  benefit  of  that  cross-examination.  But  upon  the 
fullest  consideration  I  have  been  able  to  give  to  the  subject,  and  the  mature  delibera- 
tion of  my  noble  and  learned  friend  who  has  assisted  your  lordships  upon  this  occasion, 
I  have  come  to  the  conclusion  that  we  ought  not  to  take  that  course.  If  the  whole 
matter  were  to  be  gone  into  at  nisi  prius.  it  would  be  attended  with  the  greatest 
inconvenience  ;  and  you  cannot  have  the  examination  and  cross-examination  of  Mr. 
Durand,  without  entering  into  the  whole  of  the  accounts  ;  for  the  manner  in  which 
his  recollection  or  credit  is  to  be  put  to  the  test  must  be  by  one  mode  only,  namely, 
going  through  the  accounts  in  the  course  of  his  examination,  and  particularly  his 
cross-examination  :  a  more  cimibrous  and  inconvenient  proceeding,  and  one  less 
likely  to  lead  to  a  satisfactory  or  beneficial  result,  I  can  hardly  imagine. 

Then  comes  this  practical  consideration  : — Suppose  Mr.  Durand,  on  his  cross- 
examination,  has  his  credit  seriously  broken  in  upon  ;  suppose  his  recollection  is 
found  to  be  inaccurate  upon  comparing  it  with  the  documents  ;  suppose  that  in 
that  or  any  other  way  the  credit  of  Mr.  Durand  should  be  impeached  at  this  distance 
of  time.  (I  know  not  how  much  longer  it  is  than  at  the  time  when  he  was  last  examined.) 
and  suppose  that  the  result  is  to  displace  whatever  weight  there  is  due  to  the  evidence 
of  Mr.  Durand  ;  tliat  would  only  strengthen  the  conclusion  to  which  I  am  prepared 
to  come,  upon  contrasting  his  evidence  with  the  documentary  evidence  taken  alto- 
gether. But  suppose,  on  the  other  hand,  that  Mr.  Durand's  evidence  was  set  up  ; 
suppose  that  it  was  not  impeached  and  [130]  broken  in  upon  at  all  by  the  result  of 
his  cross-examination,  then  I  ask  myself  this  cpiestion, — would  he  stand  in  a  better 
situation  than  he  does  now  I  or  would  the  cause,  as  standing  upon  his  testimony 
and  the  documentary  evidence,  be  in  a  dift'erent  situation  from  that  in  which  it  now 
stands  1  It  would  only  end  in  this,  that  the  case  would  stand  exactly  as  it  now  does, 
with  this  slight  addition  in  favour  of  the  Respondent,  that  Mr.  Durand's  testimony 
wouhl  have  undergone  a  scrutiny  and  sifting  in  the  investigation.       I  do  not  think 
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that  would  be  sufficient  to  entitle  the  Court,  with  tht^  documentary  evidence  and 
the  accounts  before  it.  (even  admitting  Mr.  Durand  so  far  mixed  up  with  the  trans 
action,)  to  call  tor  an  issue,  and  shake  the  conclusion  to  which  the  evidence,  includ- 
ing Durand's  deposition,  (suppose  it  unimpeached,)  has  induced  me  to  come. 

Upon  these  grounds,  I  shall  only  state,  that  no  person  who  reads  Mr.  Durand's 
evidence  can  have  any  doubt  that  he  must,  at  Nisi  Prius,  answer  some  questions 
in  a  particular  way.  I  will  throw  out  one  :  suppose  he  was  asked  respecting  the 
profit  arising  upon  the  transactions  during  the  three  months,  whether  or  not  it  would 
have  gone  into  the  general  partnership.  I  am  sure  no  jury  could  believe  him,  if  he 
was  to  take  upon  himself  to  say,  confidently  speaking  to  the  fact,  that  it  would  have 
gone  into  a  different  account.  It  would  be  impossible  so  to  believe  ;  but  if  he  gave 
it  as  opinion  only,  then  it  must  be  tried  in  that  way  by  the  test  of  its  consistency  with 
the  general  course  of  the  transaction.  If  he  said  that  the  profit  which  had  been  made, 
or  the  loss  which  had  arisen  after  the  purchase  of  Donaldson's  mortgage,  would  have 
gone  [131]  into  the  place  where  all  the  other  accounts  go — there  is  some  little  doubt 
with  respect  to  what  has  been  called  the  su.spense  account,  but,  with  that  exception, 
almost  all  the  items  of  profit  or  loss  go  into  the  partnership  accounts — if,  I  say,  that 
were  his  answer,  it  would  only  tend  to  strengthen  the  conclusion  to  which  I  am 
now  disposed  to  come  ;  but  if  that  were  not  his  answer,  I  must  say  that  his  testimony 
would  be  at  variance  with  the  whole  results  of  the  evidence,  and  the  general  mode 
of  keeping  these  accounts,  and  I  should  be  inclined  to  adopt  a  conclusion  opposite 
to  that  at  which  Mr.  Durand  had  arrived. 

Upon  the  whole,  I  think  there  ought  to  be  no  issue,  but  that  this  decree  must 
be  altered  and  varied  in  conformity  with  the  statement  I  have  now  made  ;  that  Mr. 
Anderdon's  share  went  into  the  partnership,  and  was  to  be  distributed  between  the 
two  partners  in  the  proportion  of  two-thirds  and  one-third  ;  and  that  Donaldson's 
mortgage,  and  the  other  transactions  under  the  second  head,  were  partnership  trans- 
actions to  all  intents  and  purposes. 

Lord  Plunkett. — My  Lords,  it  is  hardly  necessary  for  me  to  do  anything  more, 
after  what  has  fallen  from  the  Noble  Lord  on  the  woolsack,  than  to  say  that  I  entirely 
concur  in  the  conclusions  and  the  reasons  which  he  has  stated. 

There  are  two  questions  in  the  case,  as  your  Lordships  are  aware.  The  first  re- 
specting the  share  upon  the  retirement  of  Mr.  Anderdon.  at  his  ceasing  to  be  a  member 
of  the  partnership.  That  is  a  question — whether  the  share  upon  the  retirement  of 
Mr.  Anderdon  was  to  be  divided  equally  among  the  remaining  partners,  or  in  such 
proportion  as  between  these  two  partners  the  [132]  profits  had  been  before  divided 
— whether  equally,  or  in  the  proportion  of  two  and  one. 

Now,  we  find  that  the  deed  provides  that  nothing  that  should  arise  in  consequence 
of  the  death  of  Mr.  Anderdon  should  vary  the  proportions  as  they  had  existed  before. 
Then,  in  addition  to  that,  you  have  the  mode  in  which  the  money  upon  the  retire- 
ment of  Mr.  Anderdon  was  provided.  It  comes  not  in  equal  shares,  but  from  the 
profits  of  the  partnership  which  were  confessedly  in  the  proportion  of  two  to  one  ; 
you  have  that  entirely  fortifj'ing  the  inference  from  the  previous  state  of  the  shares. 

I  do  not  find  it  in  any  part  of  the  case  asserted,  with  respect  to  this  part  of  the 
question,  that  any  special  agreement  w^as  entered  into  between  Mr.  Brooke  and  Mr. 
Robley,  varying  the  original  terms  upon  which  they  stood.  On  the  contrary,  on 
looking  at  the  judgment  given  by  the  very  eminent  Judge  who  decided  this  case 
below,  he  states  that  no  evidence  appears  before  him  of  any  special  contract  to  vary 
the  natural  course  of  dealing  between  the  parties. 

In  addition  to  this,  you  have  the  terms  of  the  decretal  order,  for  the  decretal  order 
says  (and  it  was  argued  very  ingeniously)  that  there  was  a  new  contract  between 
the  parties.  I  am  not  disposed  to  enquire  very  minutely  whether  it  is  a  new  con- 
tract or  a  new  partnership  ;  but  if  the  trade  was  to  be  carried  on  upon  the  same  terms 
as  before,  then  it  is  a  dispute  about  words.  Whether  it  is  the  old  partnership  or  not. 
substantially  it  is  the  same  thing.  What  is  the  decretal  order  ?  The  learned  Judge 
arrives  at  this  conclusion,  that  the  share  of  Mr.  Anderdon  is  to  be  divided  between  the 
parties  [133]  so  as  to  give,  upon  the  whole,  five-eighths  to  Mr.  Robley,  and  three- 
eighths  to  Mr.  Brooke.  How  are  the  five-eighths  to  Mr.  Robley  made  out  ?  That 
divides  Mr.  Anderdon's  share  equally  between  the  parties  ;  it  gives  one-eighth  to 
each,  Mr.  Anderdon  having  a  foiirth.     But  how  does  it  make  out  the  five-eighths 
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jiiiil  the  rlirt^e fi^'htlis  l  <  hily  upon  tlii'  supposition  tii;i(.  llir  finif-rij^litlis  lifloiij,'i'(l 
lo  Mr.  Enblej-.  and  two-fightlis  to  Mr.  l^rooko.  'I'liat  is  a  flistiiict  affirmance  that 
the  shares  of  the  original  partnership  continued,  and  1  find  nothing  to  meet  this 
view  of  the  question.  The  terms  of  the  partnership  deed  are  so,  and  the  terms  of  tlie 
decree  warrant  that  inference ;  and  I  find  nothing  to  meet  the  conchision  from  it, 
except  that  Mr.  Brooke  states  in  his  answer  (and  I  am  quite  wilHng  to  suppose  tliat 
he  beheves  that  which  he  states  to  be  perfect  truth)  that  there  was  an  understanding 
between  him  and  Mr.  Robley  that  the  share  of  Mr.  Anderdon  should  be  divided 
equally.  After  what  has  fallen  from  the  noble  Lord  on  the  woolsack,  I  need  not 
say  how  very  vague  this  is.  but  it  does  appear  to  me  there  must  have  been  some  special 
agreement  entered  into  to  warrant  it.  How  is  it  possible  to  suppose,  if  there  was 
such  an  agreement,  that  nothing  of  the  kind  should  be  found  in  any  of  the  books 
of  the  firm,  and  that  the  parties  should  not  lie  able  to  state  that  any  conversation 
took  place,  upon  which  an  agreement  of  that  sort  was  made  '? 

Upon  the  first  point,  therefore,  with  every  respect  for  the  very  eminent  person 
who  made  the  decree,  I  cannot  rely  upon  the  opinion  he  has  expressed. 

Upon  the  second  point,  how  Donaldson's  mortgage  was  to  be  divided,  that  is 
governed  very  much  [134]  by  the  same  principles.  The  only  difference  arises  from 
the  evidence  of  Mr.  Durand  applying  to  the  latter  question,  and  not  to  the  former. 

Now  upon  the  question  as  to  the  mortgage,  it  must  be  admitted,  if  there  was  a 
division  made  of  the  mortgage  equally,  and  not  as  two  to  one,  there  must  have  been 
some  specific  agreement  upon  the  subject.  According  to  the  partnership  deed,  al- 
though the  capital  was  equal,  the  shares  of  profits  were  unequal,  and  in  the  proportion 
of  two  to  one  ;  then  this  must  be  taken  to  be  done  in  the  ordinary  course  of  the 
partnership  transactions,  unless  something  appears  to  the  contrary.  Some  special 
agreement  must  have  been  entered  into  to  vary  it.  Now  what  grounds  have  we 
given  us  to  shew  that  there  was  such  a  special  agreement  '?  The  entries  in  the  partner- 
ship books  continue  to  go  on  exactly  as  before,  and  it  is  just  the  same  as  with  Mr. 
Anderdon's  share  ;  the  purchase  is  made,  not  out  of  the  separate  funds,  but  out  of 
the  partnership  funds  ;  the  instalments  are  paid  by  bills,  which  are  accepted  by  the 
house,  which  they  procure  to  be  discounted,  and  pay  the  money  ;  and  one  of  the 
deeds  of  conveyance  of  the  mortgage  states  the  consideration  to  be,  the  payment 
to  the  assignors  by  the  acceptances  of  the  firm  of  Robley  and  Company. 

I  cannot  conceive  upon  what  principle  it  can  be  contended,  supposing  the  monies 
were  furnished  in  the  first  instance  byMr.Brooke  in  an  unequal  proportion  (and  perhaps 
the  most  of  it),  that  therefore  the  parties  so  advancing  those  monies  were  to  get  shares 
in  proportion  to  their  advances  in  the  estate  purchased.  The  argument,  if  good  for  any 
thing,  would  go  this  length,  that  Mr.  Brooke  shotdd  have  not  an  equal  share,  but  a 
share  [135]  much  exceeding  that  of  Mr.  Robley.  If  you  say  that  in  proportion  to 
the  sums  advanced  the  parties  should  bo  entitled  to  the  estate,  you  would  have  to 
ajiportion  it  in  different  shares,  and  could  not  liold  that  they  were  equally  interested. 
But  there  is  no  principle  for  saying  that  if  one  man  lends  money  to  another  for  tlie 
jHirchase  of  an  estate,  that  the  man  who  lends  the  money  gets  an  interest  in  the  estate  ; 
that  is  not  a  principle  of  law,  and  I  do  not  think  it  was  contended  for  at  the  bar.  He 
may  or  may  not  acquire  a  lien  ;  but  as  to  liis  getting  a,  share  by  virtue  of  his  lending 
the  money,  such  a  thing  was  never  heard  of.  Then  it  only  affords  a  ground  for  )5re- 
suming  that  a  partner  would  not  enter  into  such  a  contract,  and  advance  such  a 
considerable  sum  of  money,  unless  it  was  by  virtue  of  a  special  agreement  that  he 
should  at  least  have  an  equal  share.  It  is  a  ground  for  conjecture,  but  we  are  not 
to  go  upon  conjecture.  To  make  out  the  case  of  the  Respondent,  you  must  suppose 
that,  the  parties  being  interested  in  unequal  proportions  when  the  one  has  two-thirds 
and  the  other  has  one-third,  and  a.  kmg  negotiation  growing  out  of  this  transaction, 
and  a  large  profit  arising  from  it,  there  was  an  agreement  that  they  should  become 
partners  in  different  proportions,  that  they  should  be  partners  in  equal  shares.  It 
might  be  so,  but  we  must  have  something  more  than  conjecture.  It  is  admitted 
that  the  partnership  funds  were  pledged  for  the  payment  of  this  consideration,  and 
that  that  pledge  was  followed  up  by  its  being  paid  out  of  those  funds  ;  and  those 
who  advanced  the  money  became  creditors  upon  the  estate,  and  the  estate  was  their 
debtor  ;  and  it  [136]  appears  that  they  have  been  paid  principal  and  interest,  but 
the  funds  of  the  firm  were  pledged. 
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TIrtc  is  iiiif  ohstTvatiiiii  that  strikes  me  as  having  some  value.  The  funds  of 
tlie  partnership  having  been  pledged,  supposing  tliis  (juestion  had  not  arisen  between 
Ml'.  Robley  and  Mr.  Biooke  ;  but  suppose  any  disaster  had  happened  to  these  estates, 
and  suppose  the  question  had  arisen  between  the  joint  creditors  of  the  firm  and  the 
separate  creditors,  it  would  be  very  difficult  to  say  tliat  these  estates  so  purchased 
were  not  joint  estates.  It  would  be  very  unjust,  if  a  bankrujjtey  arose,  to  say  that 
the  partnership  creditors  should  not  be  entitled  to  come  upon  the  estates  as  partnership 
funds,  but  should  come  in  at  the  tail  of  the  separate  creditors  of  Robley  or  Brooke. 
In  the  di.stribution  of  the  effects,  the  joint  creditors  would  come  upon  the  joint  funds, 
and  the  separate  creditors  ujion  the  surplus,  which  becomes  the  separate  fund  after 
the  payment  of  the  joint  creditor.  Nf)w  would  it  be  a  just  thing  to  the  joint  creditor, 
to  say  you  shall  not  come  upon  the  joint  estate  till  all  the  separate  creditors  who  have 
had  dealing  with  Mr.  Robley  and  Mr.  Brooke  shall  be  first  paid  f  A  party  might 
enter  into  a  contract  of  that  kind  :  but  it  would  be  very  unjust,  if  you  must  decide 
that  it  is  the  joint  property  of  the  firm.  The  question  arising  between  Mr.  Robley 
and  Mr.  Brooke  cannot  make  any  difference  in  the  case. 

A  great  deal  of  reliance  has  been  placed  upon  the  circumstances  of  the  profit 
and  loss  account  not  being  regularly  settled  in  the  partnership  books  ;  and  it  is  said 
that  that  affords  some  ground  of  conjecture.  Whether  that  has  been  satisfactorily 
[137]  explained  by  the  evidence  from  the  waste  book,  I  will  not  say  ;  it  goes  some 
way,  because  there  is  an  entry  that  the  parties  are  not  agreed  upon  it,  but  that  it 
shall  depend  upon  the  profit  realised  by  the  produce  of  the  estates  ;  and  it  is  not, 
therefore,  satisfactory.  Tliere  were  some  years  when  there  was  a  real  profit,  but 
it  goes  some  way  to  shew  that  it  is  not  a  settled  account. 

Suppose  the  case  of  the  Respondent  to  be  a  true  case,  and  that  it  was  a  partnership 
dealing  between  Mr.  Robley  and  Mr.  Brooke,  not  upon  the  original  terms  of  the 
partnership,  but  that  they  were  to  have  equal  shares,  would  you  not  require  a  profit 
and  loss  account  that  would  make  part  of  their  general  account  ?  Now  you  have 
no  statement  upon  either  hypothesis  of  what  was  the  profit  and  loss  upon  this  dealing. 
If  the  books  were  regularly  kept,  and  not  merely  a  suspense  account,  this  ought  to 
appear  in  the  books  upon  either  hypothesis.  Then  if  there  is  a  matter  that  ought 
to  appear  upon  either  hypothesis,  the  absence  of  it  cannot  be  brought  in  in  favour 
of  one  or  the  other  ;  and.  therefore.  I  do  not  feel  my  mind  so  .strongly  impressed 
by  that  as  the  minds  of  those  very  ingenious  persons  were  who  argued  on  behalf 
of  the  Respondent. 

This  is  a  matter  of  conjecture.  I  am  called  upon  to  make  out  a  special  case.  I  ask 
what  is  the  evidence  of  it  !  Is  it  not  a  most  extraordinary  hypothesis  I  If  the  parties 
were  going  on  upon  the  original  transaction,  all  is  natural  ;  but  if  a  new  agreement, 
if  a  special  case  of  a  new  agreement  is  to  be  made  out.  is  it  not  the  most  extraordinary 
thing  that,  from  the  beginning  to  the  end  of  these  [138]  accounts,  yon  do  not  find 
a  single  entry  affording  evidence  of  it  1 

Then  comes  the  evidence  of  Mr.  Durand,  and  it  is  the  only  point  upon  which  I 
have  ever  felt  any  kind  of  difficulty.  According  to  his  evidence,  it  appears  that  Mr. 
Robley  had  used  language  amounting  to  this,  that  the  interest  of  this  £"25.000  would 
afford  to  each  a  profit  of  £.'550  a  year,  calculating  at  £(i  ])er  cent.,  and  that  would  imply 
an  equality  :  but  Mr.  Durand  does  not  go  the  length  of  saying,  that  it  was  ever  said 
or  written,  or  expressed  between  the  parties,  that  they  should  have  an  equal  share  in 
the  mortgage  transaction  ;  and  it  is  at  such  variance  with  the  entire  entries  from  the 
beginning  to  the  end,  that  I  cannot  feel  myself  justified  in  submitting  the  propriety 
of  sending  this  ease  to  any  issue.  The  question  I  have  asked  myself  is  this,  suppose 
it  went  to  an  issue,  and  suppose  by  the  verdict  of  the  jury  the  testimony  of  Mr,  Durand 
was  confirmed,  should  the  conscience  of  a  Court  of  Equity  be  satisfied,  upon  that  ver- 
dict, to  decide  that  the  shares  were  determined  by  a  special  agreement  1  If  this  case 
came  back  with  a  verdict  affirming  Mr.  Dnrand's  evidence,  and  leaving  him  better 
in  this  respect  that  he  has  stood  the  test  of  a  cross-examination,  I  should  not  feel  justified 
in  pronouncing  an  order  grounded  upon  that  supposition. 

Under  these  circumstances,  I  am  of  opinion  that  no  issue  ought  to  be  directed. 
It  would  be  a  very  troublesome  investigation,  and  a  very  useless  one  ;  because,  after 
the  verdict,  whichever  way  it  should  be  found,  the  House  would  be  just  in  the  .s;ime 
situation  as  now,  as  to  the  grounds  of  their  judgment. 
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[139]{A)iril  1,  I83;_i.)  Oiilcrcd  by  the  I;<irds,  .■Ic,  (hat  s.i  iiiiicli  of  tlic  siiid  dccivc 
as  is  appealed  from  he  and  tlic  .same  is  hercliy  rovci'srd.  And  it  is  ilci-larcd,  that  .]. 
Kobley,  and  the  l^espondont  ChaT'los  Brooke,  hecainc  the  piirchaseis  of  and  intei'csted 
in  and  entitled  to  the  mortgage  debt  or  sum  of  £1)4, 51 1  Is.  (id.,  and  the  e.states  of 
Pembroke  and  Calliaqua  in  8t.  Vincent's,  and  Betsey  s  Hope  in  Tobago,  in  the  petition 
of  appeal  mentioned,  in  the  shares  and  proportions  in  which  they  were  interested  in 
the  profits  and  loss  of  the  partnership  of  J.  Robley  and  Co.  in  the  petition  mentioned, 
and  not  in  equal  shares  ;  and  that  the  j)urchases  thereof  respectively  were  transac- 
tions of  the  partnership  of  J.  Robley  and  Co.  :  and  it  is  also  declared,  that  upon  the 
retirement  of  the  said  Thomas  (Jliver  Anderdon,  his  share  and  interest  in  the  said 
partnershij)  accrued  to  and  devolved  upon  the  said  .lohn  Robley  and  the  said  Charles 
Brooke,  in  the  ])roportion  of  two-thirds  to  John  Robley  and  one-third  tothe  Respon- 
dent Charles  Brooke,  and  not  in  equal  shares.  And  it  is  further  ordered.  That  the 
accounts  to  be  taken  in  the  said  cause  be  directed  to  be  taken  having  regard  to  this 
judgment  and  the  declarations  lierein  contained,  instead  of  such  accounts  being 
taken  having  regard  to  the  declarations  in  the  said  decree  a])])ealed  from  and  varied 
by  this  judginent. 


[140]  ENGLAND. 

exchequer  chamber. 

Matthias  Prime  Lucas,  William  Thompson,  Phixeas  Davis,  Joseph  Bull, 
Thomas  Lingham,  and  Charles  Eicke, — Plaintiffs  (in  Error) ;  Chuis- 
TOPHEK  NocKELLS, — Defendant  (in  Error)  [1833]. 

[.Mews'  Dig.  xiii.  29G,  44(1  S.C.  1  CI.  it  F.  4.38  ;  4  Bing.  7--'9  ;  10  Bing.  157  :  1  ,AI. 
c\L'  P.  783  ;  -1  y.  &  J.  .304.  Distinguished  in  Sinrlair  r.  Broughton.  1882.  1..  R. 
I)  Ind.  App.  172,  and  commented  on  in  Allen  v.  Flooil.  [1898]  A.  C.  20.] 

To  an  action  of  trespass,  for  entering  a  sliip  and  seizing  goods,  the  Defendants 
pleaded,  that  H.  and  L.  had  recovered  a  judginent  against  one  T..  and  had 
sued  out  a  writ  of  fi.  fa.,  by  virtue  whereof  the  Defendants,  as  sherifl's, 
etc.  entered  and  took  in  execution  the  goods  being  the  goods  of  T.  The 
Plaintifl'.admittingthe  judgment  and  writ,  replied  de  injuria  absque  residua 
causcp,  and  new  assigned  that  the  Plaintiffs  "  at  other  times,  and  on  other 
"  occasions,  and  for  other  purposes  than  in  the  plea  mentioned,  entered 
"  and  seized  the  goods.'' 

Upon  the  trial  it  appeared  in  evidence  that  the  Plaintifl'  was  sole  owner  of  the 
ship  :  that  the  goods  were  shipped  in  Van  Dienuin's  Land  for  London  ; 
that  the  master  signed  bills  of  lading,  which  stated  that  the  goods  were 
shipped  by  T.,  to  be  delivered  in  London  to  H.  and  L.,  lie  or  they  paying 
freight,  etc.  ;  that  the  ship  ari'ived  on  the  27th  of  June,  that  a  treaty  had 
been  going  on  between  the  ]''laintif}'  and  II.  and  L.  respecting  the  rate  of 
payment  for  the  freight,  and  that  on  tlie  4tli  of  July  the  Defendants  seized 
the  goods,  which  were  assigned  by  the  sheriff's  to  H.  and  L.  The  Plaintiff' 
also  gave  in  evidence — 1.  A  memorial  dated  on  the  4th  of  July,  presented 
to  the  commissioners  of  the  Customs  by  H.  and  L.,  in  which  they  stated 
that  they  were  tlie  importers  of  part  of  the  goods  seized — 2.  A  certificate 
by  H.  and  L.  to  the  Excise  Office,  that  some  oil,  (other  part  of  the  goods 
seized.)  had  never  previously  been  sold,  and  that  a  .sale  thereof  by  auction, 
'<  then  intended,  was  the  first  sale  [141]  thereof— 3.   A  written  authority  to 

their  broker  to  buy  the  oil  at  a  certain  price,  as  their  property. 

The  Defendants  gave  in  evidence  the  shipping  of  the  goods  by  T.,  the  charter- 
party,  the  writ,  etc.,  and  the  seizure  of  the  goods  by  the  officers,  etc. 

Held,  that  it  was  competent  by  law  ujion  these  pleadings  for  the  Plaintiff  to 
shew  at  the  trial,  in  maintenance  of  his  action,  that  the  acts  of  the  i)efend- 
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ant  were  not  really  cl()n<'  under,  or  in  exe(;ii(ioii  of  tjie  writ,  but  for 
another  jmrpose,  under  another  claim,  and  that  the  writ  and  the  proceed- 
ings under  it  were  a  mere  colonr  and  contrivance  to  get  possession  of  the 
good.s  without  paying  the  freight. 

In  Hilary  Term,  4  G.  -i. — The  Defendant  in  error  brought  an  action  of  trespass 
in  the  Court  of  King's  Bench  against  the  Plaintift's  in  error,  for  breaking  and  entering 
his  ship,  and  seizing  and  taking  certain  goods  and  merchandize  then  being  therein. 

To  this  action  two  of  the  Plaintiff's  in  error  (Lucas  and  Thompson)  jointly  pleaded 
— first,  not  guilty  ;  and,  secondly,  that  at  and  before  the  time  of  the  supposed  trespass 
they  were  Sheriffs  of  Middlesex  :  that  Hopley,  G.  A.  Lingham,  and  T.  Lingham,  had 
recovered  by  judgment,  etc.,  against  one  Thornton,  a  debt  of  £20,000  and  84s.  costs  ; 
that  thereupon  they  had  sued  out  a  testatum  fieri  facias  against  Thornton,  directed, 
etc.  ;  that  the  writ  being  delivered  to  them  (Lucas  and  Thompson),  as  such  sheriffs, 
by  virtue  thereof,  and  of  a  warrant  duly  made  by  them  to  two  of  their  officers,  Davis 
and  Bull,  etc.,  they,  D.  &  B.,  before  the  return  of  the  writ,  entered  the  ship,  and  took 
in  execution  the  goods,  etc.,  being  the  goods  and  merchandizes  of  Thornton,  and 
liable  to  be  taken  in  execution  by  virtue  of  the  writ,  and  justified  in  the  usual  manner 
the  breaking,  etc.  hatchways  to  get  at  them,  and  [142]  fixing  tackle  to  the  .^hip  for 
the  purpose  of  removing  them. 

The  other  Plaintiffs  in  error,  viz.  f)avis.  Bull,  Lingham,  and  Eicke,  severally 
pleaded — first,  not  guilty  :  and  secondly,  Davis  and  Bull  severally  justified  as  sheriff's 
officers,  acting  under  the  said  Avrit  and  warrant  :  Lingham  justified  as  one  of  the 
plaintiffs  in  the  writ,  and  as  an  assistant  to  the  officers  ;  and  Eicke  justified  also  as 
an  assistant. 

On  the  pleas  of  not  guilty  respectively,  the  Defendant  in  error  joined  issue;  and 
to  the  other  pleas,  after  protesting  the  judgment  and  writ,  replied  the  common  replica- 
tion de  injuria  absque  residua  causes,  and  new  assigned  that  the  Plaintiffs  "  at  other 
"  times,  and  on  other  occasions,  and  for  other  purposes  than  in  the  said  pleas  men- 
"  tioned,"  and  with  excessive  and  unnecessary  force  and  violence,  broke  and  entered 
the  said  ship,  and  seized  and  carried  away  the  said  goods. 

On  these  replications  the  Plaintiffs  respectively  joined  issue,  and  with  the  exception 
of  Lucas  and  Thompson,  who  joined  in  their  plea,  pleaded  severally  not  guilty  to  the 
new  assignment,  on  which  pleas  also  issue  was  joined  by  the  Defendant. 

On  the  4th  of  July,  18'JIJ,  the  cause  came  on  to  be  tried  before  the  Chief  Justice 
of  the  King's  Bench  and  a  special  jury  at  Guildhall,  wlren,  to  support  his  case,  the 
Defendant  in  error  gave  in  evidence  that  he  was  sole  owner  of  the  ship  in  which 
the  goods  were  seized  ;  that  they  were  shipped  on  board  at  Van  Dienian's  Land,  for 
London  :  and  that  the  master  of  the  ship  signed  bills  of  lading  foi-  the  same,  which 
contained,  amongst  the  matters  usual  in  such  instruments,  that  the  goods  were 
shipped  by  Nathaniel  Thorn-[143]-ton,  to  be  delivered  at  London  to  Messrs.  Hopley 
and  Linghams,  or  to  their  assigns,  he  or  they  paying  freight  for  the  goods  as  per 
charter,  with  primage  and  average  accustomed. 

The  Defendant  further  gave  in  evidence  that  the  ship  having  the  goods  on  board 
arrived  in  safety  in  the  river  Thames  about  the  27th  of  June,  1823  :  and  that  sub- 
sequently thereto,  and  before  the  issuing  of  the  execution,  various  communications 
took  place  between  the  Defendant  and  Messrs.  Hopley  and  Jjingluims,  relative  to 
the  delivery  of  the  goods  :  that  the  Defendant  at  first  offered  to  deliver  the  goods 
to  Messrs.  Hopley  and  Linghams,  if  they  wo\ild  pay  freight  for  the  same,  according 
to  a  charter-party,  recited  in  the  charter-party  hereinafter  particularly  referred  to. 
and  therein  stated  to  have  been  put  an  end  to,  but  subsequently  offered  to  deliver 
the  goods  on  their  (Messrs.  Hopley  and  Linghams)  expressly  agreeing  to  pay  freight 
for  the  same  according  to  the  then  existing  charter-party,  which  was  the  charter- 
party  referred  to  in  the  bill  of  lading,  and  under  which  the  goods  were  shipped  Ijv 
Thornton,  and  in  which  the  rate  of  freight  was  lower  than  in  the  recited  charter- 
party,  but  that  Messrs.  Hopley  and  Linghams  refused  to  enter  into  such  agreement. 

The  Defendant  then  further  gave  in  evidence  certain  port  entries  and  aflSdavits, 
bearing  date  the  4th  of  July,  1823,  and  made  by  William  Elliott,  the  master  of  the 
ship,  and  the  plaintiff  Thomas  Lingham  ;  and  also  a  memorial  of  the  same  date,  pre- 
sented to  the  Commissioners  of  Customs  by  Messrs.  Hopley  and  Linghams,  which 
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stilted  Messrs.  Hopley  and  Linglianis  to  lif  the  iinpurteis  oi  the  oil  uud  whalebone, 
parcel  of  the  goods  so  seized. 

[144]  The  Defendant  then  gave  in  evidence  two  written  documents,  bearing 
date  the  7th  of  August,  1823,  signed  by  Messrs.  Hopley  and  Jjinghams,  and  which 
were  annexed  to  a  catalogue  of  sale  by  public  auction  of  (amongst  other  things)  some 
of  the  oil,  parcel  of  the  goods  and  which  had  been  delivered  and  left  by  Messis.  Hopley 
and  Linghams  at  the  Excise  Office,  and  that  no  auction-duty  was  payable  ou  the  first 
sale  by  the  importer  of  such  oil.  The  first  document  was  a  certificate  to  the  Excise 
Office  from  Messrs.  Hopley  and  Linghams,  that  rfie  oil  therein  mentioned  (being 
])arcel  of  the  goods)  had  not  been  previously  sold  or  parted  with,  and  that  the  then 
intended  sale  by  auction  was  the  first  sale  thereof.  The  second  was  an  authority 
to  their  brokers  to  buy  the  oil  at  a  certain  price  therein  mentioned,  being  their  pro- 
perty. 

The  Defendant  then  further  gave  in  evidence,  tlutt  on  the  -ith  of  July  the  Plain- 
tiffs Davis,  Bull,  Lingham,  and  Eicke,  came  on  board  the  ship  ;  and  that  Davis  then 
produced  the  warrant  of  the  sheritt'  Lucas  and  Thompson,  anil  that  Eicke  gave  direc- 
tions as  to  the  unloading  of  the  goods  ;  and  that  Davis,  liuW,  Lingham,  and  Eicke 
broke  open  the  hatches  of  the  ship,  which  Defendant  had  closed,  in  order  to  prevent 
them  from  unloading  the  cargo,  and  began  to  unload  the  cargo,  and  continued  to 
do  so  until  the  ITtli  of  the  same  month,  when  all  the  goods  were  taken  out  of  the  ship  ; 
and  that  the  Plaintitt'  Davis  had  said  that  the  amount  of  the  sale  of  the  goods  so  taken 
out  was  £1950. 

The  Defendant  further  gave  in  evidence  a  notice  bearing  date  the  utli  of  July, 
1823,  and  signed  Nind  and  Cotterill,  attorneys  for  the  Defendant,  and  served  upon 
all  the  Plaintiffs,  calling  upon  them  [145]  to  ipnt  and  deliver  up  possession  of  the 
ship  and  goods,  and  then  closed  his  case. 

Whereupon  the  Plaintiff's  in  error,  in  support  of  their  case,  by  the  evidence  of 
WiUiam  Elliott,  the  captain  of  the  shij),  duly  proved  the  execution  of  a  charter- 
party,  bearing  date  the  8th  of  August,  1822,  being  the  charter-party  under  which 
the  goods  were  shipped  by  Thornton,  and  heieinafter  leferred  to.  And  by  the  evid- 
ence of  William  Elliott,  further  proved  that  the  goods  seized  under  the  execution 
were  shipped  on  board  by  Nathaniel  Thornton,  at  Macquarrie  and  Van  Dieman's 
Land,  and  that  the  ship  arrived  in  safety  with  her  cargo  at  the  London  Docks,  on  the 
28th  of  June,  1823.  That  on  the  3d  of  July  the  Plaintiffs,  Davis  and  Bull,  came  on 
board  and  bi'ought  a  wairant  to  seize  the  goods  ;  that  they  left  a  paper  which  they 
called  a  warrant,  and  which  he  gave  to  the  Defendant.  That  the  hatches  were  at 
that  time  open,  and  that  the  Defendant  desired  him  to  lock  them  down  until  further 
orders.  That  he.  Elliott,  told  the  Defendant  he  thought  he  was  wrong  in  detaining 
the  cargo,  as  the  freight  was  not  due  until  ten  days  after  delivery  ;  and  that  the  Defend- 
ant said  he  would  be  dannied  if  he  cared.  That  Defendant  desired  him  not  to  allow 
the  use  of  the  tackle  to  discharge  the  ship,  and  that  the  Plaintiffs  got  their  own  tackle 
to  get  out  the  cargo,  and  that  they  did  no  damage. 

Upon  his  cross-examination  he  stated  that  he  had  had  disputes  with  the  Defendant 
since  his  return  to  England,  and  had  brought  an  action  against  him  ;  that  the  ship 
was  employed  from  March,  1821,  till  August,  1822,  under  another  charter-party, 
which  was  cancelled.  Upon  rc-exa-[146]-niination,  stated  that  the  Plaintiffs  did  not 
stay  beyond  the  time  necessary  for  getting  tlie  goods  out. 

The  Plaintiffs  then  gave  in  evidence  a  power  of  attorney  under  seal,  duly  executed 
by  the  Defendant,  and  bearing  date  the  22d  of  September.  1820,  whereby  the  said 
Defendant  (amongst  otlier  things)  authorized  his  .son,  Christopher  William  Nockells. 
to  charter  and  let  to  freight  the  ship. 

The  Plaintiff's  then  gave  in  evidence  the  charter-party  of  the  Sth  of  August,  1822, 
which  was  under  .seal,  and  made  between  the  Defendant  and  William  Elliott  of  the 
one  part,  and  Nathaniel  Thornton  of  the  other  part,  and  which  was  duly  executed 
for  and  on  behalf  of  the  Defendant  by  Christohper  William  Nockells,  acting  under 
the  authority  and  by  virtue  of  the  power  of  attorney,  and  by  which  charter-party, 
after  reciting  another  charter-party,  made  between  the  .same  parties,  bearing  date 
the  Kith  day  of  Ai)ril.  1821,  and  that  they,  the  Defendant  and  William  Elliott,  at  the 
rivpu'St  of  Nallianiel  ThiiiiitoTi,  had  agreed  to  put  iin  end  lo  and  determini'  the  same. 
Till'    Dcfcndanl    .iiid    William     KUiott    covenanted   .ind   agreed   ihat   William    Mlliull 

7 -I:") 


VII  BLIGH  N.  S.  LUCA^:   r.   NOCKELLS  [l8;3o] 

would  leL-eive  uii  board  the  ship  such  goods  as  should  be  tendered  to  him  by  Xath;uiiel 
Thornton,  and  therewith  proceed  to  the  port  of  London,  and  there  make  a  right  and 
true  delivery  of  the  cargo  unto  Xathaniel  'riiornton.  his  executors,  administrators, 
and  assigns.  And  Xathaniel  Thornton  thereby  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenanted  and  agreed  with  the  Defendant  and  William  Elliott, 
that  he,  Nathaniel  Thornton,  would,  within  ten  days  after  the  delivery  of  the  cargo 
in  the  port  of  London  to  Nathaniel  Tbcu-nton,  his  executors,  ad-[147]-niinistrators. 
or  assigns,  pay  or  cause  to  be  paid  to  the  Defendant,  etc.  freight  for  the  use  of  the 
said  ship,  at  and  after  the  rate  of  15s.  per  register  ton  per  calendar  month,  for  the  use 
of  the  said  ship  from  the  1st  day  of  May  then  last  jiast,  until  her  final  discharge  in 
the  port  of  London. 

The  Plaintiff's  then  gave  in  evidence  the  testatum  fieri  facias  directed  to  the  Plain- 
tiff's, Lucas  and  Thompson,  sheriff  of  Middlesex,  and  their  warrant  to  the  Plaintiff's, 
Davis  and  Bull,  as  in  the  pleadings  mentioned  :  and  that  they,  Davis  and  Bull,  after 
the  delivery  of  the  warrant  to  them,  went  on  board  the  ship  and  seized  the  cargo  as 
in  manner  herein-before  mentioned.  Whereupon  the  Defendant  produced  and  gave 
in  evidence  a  l)ond  of  indemnity  from  Messrs.  Hopley  and  Linghams  to  the  sheriff's, 
conditioned  to  save  harmless  them  and  their  officers  for  any  thing  <lone  by  them  tinder 
the  writ. 

The  case  being  closed  on  both  sides,  the  t'hief  Justice  proceeded  to  charge  the  juiy, 
and  after  detailing  the  evidence,  stated  to  them  that  he  was  of  ojiinion  that  the  po.sses- 
sion  of  the  ship  remained  in  the  Defendant,  and  that  the  question  for  their  considera- 
tion was,  whether  the  goods  were  really  and  bona  fide  taken  by  virtue  of  the  writ  of 
execution,  for  if  they  were  the  verdict  ought  to  be  for  the  Plaintiff's  in  error:  or  whether 
the  execution  w^as  had  recourse  to  merely  as  a  colour,  to  enable  the  Plaintiff"  Lingham 
and  his  partners,  who  were  the  consignees,  to  take  the  goods,  and  so  get  posses- 
sion of  them  and  land  them  as  importers,  without  subjecting  themselves  to  the 
claim  or  question  that  might  have  arisen  if  they  had  accepted  them  under  the  bill  of 
lading;  in  which  latter  case  the  verdict  ought  to  be  for  the  Defendant  in  error.  [148] 
Whereupon  the  Counsel  on  the  part  of  the  Plaintiff's  interposed  and  objected  :  fir.st, 
that  the  question  so  proposed  by  the  Chief  Justice  for  the  consideration  of  the  jury, 
was  not  open  for  their  consideration  upon  the  pleadings  in  the  cause,  for  if  there  was 
ground  for  imputing  fraud  it  ought  to  have  been  specially  rejilied  ;  and  secondly, 
that  none  of  the  counts  in  the  declaration  had  been  proved,  and  the  Chief  Justice  ought 
to  direct  and  charge  the  jury  upon  the  evidence  produced,  that  the  possession  of  the 
ship  was  not.  at  the  time  of  the  entering  of  the  same  by  the  Plaintiff's  by.  law.  vested 
in  the  Defendant,  and  that  the  Defendant  had  no  lien  on  the  goods,  and  consequently 
that  the  Defendant  was  not  competent  to  maintain  the  action  ;  but  from  these  objec- 
tions the  Chief  Justice  dissented  ;  and  repeating  tlie  opinion  so  by  him  given,  and  the 
(jnestion  so  by  him  submitted  for  the  consideration  of  the  jury,  he.  with  the  direction 
aforesaid,  left  the  issues  aforesaid  to  them,  who  gave  a  verdict  for  the  Defendant  upon 
them  all,  with  damages  £1950  and  costs  4Us.,  subject  to  a  reference  as  to  the  amount 
of  the  damages  ;  which  reference  was  subsequently  waived  by  the  Plaintiff's. 

But  the  Counsel  on  the  behalf  of  the  Plaintiff's.  iq)on  his  Lordship's  dissenting 
from  their  view  of  the  case,  excepted  to  his  opinion  and  direction,  and  at  their  re(|uest 
his  Lordship  put  his  seal  to  a  bill  of  exceptions  to  the  above  efi'ect  tendered  by  them. 

In  the  following  ilichaelmas  Term  judgment  was  signed  for  the  Defendant  n])on 
all  the  issues,  as  well  on  the  new  assignment  as  on  the  pleas. 

Upon  this  judgment  the  Plaintiff's  brought  a  writ  of  error  returnable  in  tlie  Ex- 
chequer Chamber^  [149]  which  Court  on  tlie  17th  day  of  ^[ay.  1828,  affirmed  the 
judgment  of  the  Court  of  King's  Beticli.* 

The  writ  of  error  was  against  the  judgments  of  the  King's  Bench  ami  of  the 
Exchequer  Chamber. 

The  case  was  argued  t  by  Martin  for  the  Plaintiff's  in  error,  and  by  J.  Campbell 

*  See  2  Yo.  &  Jerv.  .'Wl.  4  Bing.  729. 

t  In  1832.  The  principal  arguments  and  authorities  are  noticed  in  tin-  opinions 
of  the  Judges.  To  shew  that  there  was  no  lien  u)Mn  the  goods,  the  Coiuisel  for  the 
riaintitf's  in  error  cited  Savile  /'.  Canqiion.  2  B.  cV  \.  510  :  Ilutton  r.  15ragg,  7  .lU. 
1  1..  and  Ilaith  r.  Mitchell.  4  Camp.   1  U',.     To  ibis  il  w.is  answcivd.  that  as  the  I'lain- 


JAX'A.S   /'.   NOCKKLI.S  [iSo.")!  VII  BLIGH  N.  S. 

Mild  .Maiile  tor  the  Deieiidants  in  error,  in  the  presence  of  tlie  Judges,  to  whom,  at 
the  conekision  of  the  argument,  the  following  question  was  put  :  — 

An  action  of  trespass  being  brought  against  a  sheriff'  and  aiiothei'  person,  foi' 
entering  the  Plaintiff's  house  and  seizing  and  taking  away  iiis  goods  on  divers  days 
and  times  ;  the  sheriff'  pleaded  a  jtistification  under  a  writ  of  fieri  facias  issued  against 
the  goods  of  A.  B.  at  the  suit  of  the  other  Defendant,  averring,  that  goods  of  A.  B. 
were  in  the  house,  and  that  he  entered  the  house  to  seize,  and  did  seize,  and  sold  them 
under  the  writ  :  the  other  Defendant  pleaded  the  same  plea,  with  tlie  addition  of 
the  judgment  recovered  by  himself  against  A.  B.  The  I'laintiff'  replied,  admitting 
the  judgment  and  writ,  and  traversing  the  residue  of  the  cause  ;  anS  alsi^  added 
a  new  assignment,  at  other  times  and  on  other  occasions,  and  for  other  purjjoses. 
and  also  alleging  excess.  At  the  trial  it  apjieared  that  the  sliei-ift'  liad  made  a  warrant 
[150]  to  his  officers  who  entered  the  house,  and  continued  therein  until  all  the  goods 
were  removed,  which  occupied  three  oi'  four  days,  and  that  the  sheriff'  was  indemnifietl 
by  the  other  Defendant.  Was  it  competent  by  law  on  these  pleadings  for  the  I'laintiff' 
to  shew  at  the  trial,  in  maintenance  of  his  action,  that  the  acts  of  the  Defendants 
were  not  really  done  under  or  in  execution  of  the  writ,  but  for  another  purpose 
under  another  claim,  and  that  the  writ,  and  the  proceedings  uiidrr  it,  were  a  mere 
colour  and  contrivance  to  get  possession  of  the  goods  .' 

In  June  183.'5,  the  Judges  gave  their  opinions  upon  this  question  as  follows  : — 
Bosanquet  J. — In  this  case  it  appears  that  the  new  assignment  may  be  laid  out 
of  consideration.     The  question,  therefore,   upon  which   my  opinion  turns  is  this  : 
Whether  the  evidence  in  the  case  supposed  relates  to  a  material  allegation  eontaineil 
in  the  plea,  and  denied  by  the  replication  '. 

The  effect  of  the  replication  is  to  put  in  issue  eveiy  material  fact  (except  the  judg- 
ment and  writ  of/z. /'«.),  which  constitutes  anypart  of  the  cause  forwliich  theDefendant 
alleges  that  he  committed  the  acts  professed  to  be  justified.  Whatever  fact  the  Plaintiff' 
might  consistently  with  the  rules  of  law  have  traver.sed  separately,  he  denies  by  the 
general  form  of  replication,  which  he  is  allowed  to  employ  in  such  case  as  this. 

It  may  be  assumed  that  in  the  action,  shortly  described  in  your  Lordships"  question, 
the  declaration  would  state,  that  the  Defendant  broke  and  entered  the  Plaintiff's 
liouse.  seized  and  carried  away  his  goods,  and  converted  and  disposed  of  them  to  his 
own  use  :  and  that  the  plea  wotild  profess  to  justify  the  entry  of  the  house,  and  the 
[151]  seizing,  taking,  and  carrying  away,  and  converting  and  ilisposing  of  the  goods 
t(]  the  Defendant's  use  ;  and  for  that  purpose  woidd  allege,  that  goods  liable  to  be  ' 
taken  in  execution  under  and  by  virtue  of  tlie  writ  and  warrant  to  the  bailiff',  were 
in  the  house  ;  that  under  and  by  virtue  of  the  writ  and  warrant  the  bailiff'  entered 
the  house,  in  order  to  seize  and  take,  and  did  seize  and  take  the  goods  in  execution, 
and  afterwards,  and  before  the  return  (jf  tlie  writ,  sold  the  goods,  and  by  .sale  thereof 
made  and  levied  a  sum  of  money  in  satisfaction  of  the  debt  and  damages  :  such  is, 
in  fact,  the  form  of  the  pleadings  in  the  case  which  was  argued  at  your  Lordships' 
bar.  The  plea  further  would  profess  to  allege,  by  way  of  excuse  for  the  entry,  seizure, 
and  conversion  of  the  goods,  that  they  were  taken  in  execution,  and  a  levy  made  thereof 
in  satisfaction  of  a  debt.  .  If  this  allegation  contain  matter  of  fact,  it  is  traversable  ; 
if  it  be  merely  a  consequence  of  law,  it  is  not  traversable  ;  and  whether  the  evidence 
mentioned  in  the  question,  ought  to  be  submitted  to  the  jury,  must  de])end.  as  it 
appears  to  me.  upon  this  point,  viz.  :  Whether  the  allegation  is  to  be  viewed  in  the 
one  light  or  the  other  I 

Whether  the  writ  authorised  the  Defendants  to  do  any  particular  act,  alleged 
to  have  been  done,  is  a  matter  of  law.  and  cannot  be  traversed  :  but  whether  the 
Defendants  actually  did  any  particular  act  which  they  allege  to  have  been  done,  is  a 
matter  of  fact  and  may  be  denied. 

It  has  been  truly  said,  that  if  it  be  alleged  that  a  particular  act  was  done  by  vii'tue 
of  a  certain  writ,  the  doing  of  such  act,  by  virtue  of  the  writ,  is  not  traversable,  because 
it  is  an  inference  of  law  ;  but  if  it  be  material  to  shew,  whether  the  act  itself  was  [152] 

titf  had  possession  of  the  vessel,  he  had  a  qualified  possession  of  the  cargo.  The  Yeai' 
Books  "21  H.  (i.  p.  •")..  1  1  11.  I.  7-")  b. ,  and  28  II.  li.  .')  b.,  were  cited  on  opposite  sides  pon 
I  lie  question,  wliethei'  the  iiitriil  ol  the  party  in  executing  llie  writ  coiil<l  be  matter 
(il  issue. 
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done  or  not,  it  will  uot  be  the  less  traversable,  beeause  it  is  alleged  to  have  been  done 
by  virtue  of  a  certain  writ.  It  would  not  be  competent  to  the  Plaintifl'  to  insist  under 
the  general  denial  contained  in  his  replication,  or  under  any  more  special  traverse, 
that  the  writ  in  question  did  not  authorise  the  bailiff  to  take  in  execution  the  goods 
of  the  debtor,  and  to  seize  and  sell  them  in  satisfaction  of  the  debt,  as  they  have  alleged  : 
but  whether  they  did  really  take  the  goods  in  execution,  and  deal  with  them  as  alleged 
in  the  plea  ;  or  seized  them  for  purposes  foreign  to  the  execution,  and  disposed  of 
them  in  some  manner,  other  than  by  way  of  sale  in  satisfaction  of  the  debt,  was,  as 
it  appears  to  me,  a  matter  of  fact  put  in  issue  by  the  i-eplication,  and  to  which  the 
evidence  in  question  was  applicable. 

In  the  case  of  Beal  v.  Simpson,  1  Ld.  Rayni.  411.  Powell  J.  said  he  confessed  that 
generally  the  virtute  of  a  writ  is  matter  of  inference  of  law  only,  and  then  not  travers- 
able, but  matter  of  fact  may  depend  upon  it,  and  then  it  is  traversable  ;  as  in  that 
case  the  taking  out  of  prison,  and  for  that  reason  it  was  traversable.  Nevil  and 
Blencowe  agreed  with  Powell  J.  that  generally  the  virtute  cujus  is  not  to  be  traversed 
containing  matter  of  law,  but  when  it  is  mixed  with  fact  there  it  may  be  traversed  ; 
and  though  Treby  C.  J.  held  that  virtute  cujus  is  not  traversable  in  all  cases,  judgment 
was  given  for  the  Plaintiff,  according  to  the  general  opinion  of  the  Court. 

The  ])rincipal  authorities  relied  upon  by  the  Defendant,  and  supposed  to  bear 
most  directly  upon  the  subject,  are  Dr.  Uroenvelt  r.  Dr.  Burwell,  1  L.  Eaym.  454., 
and  C'rowther  r.  Eamsbottom,  7.  T.  R.  654.  But  neither  of  those  cases  appear  to 
me  to  [153]  govern  the  present,  notwithstanding  the  resemblance  to  it  which  they 
bear  in  several  circumstances. 

In  the  case  of  Dr.  Groenvelt  r.  Dr.  Burwell.  the  Plaintiff  having  complained  of 
an  assault  and  false  imprisonment,  which  the  Defendants  justified  under  a  judgment 
of  the  College  of  Physicians  and  warrant  issued  thereon,  the  Plaintiff,  after  protesting 
as  to  certain  allegations  of  the  plea,  replied  that  the  Defendants  of  their  own  wrong, 
assaulted  and  imprisoned  him  as  before  alleged,  and  not  by  virtue  of  the  warrant 
supposed  in  the  plea.  Upon  denuirrer  Lord  Holt  declared  the  opinion  of  the  Court, 
that  the  replication  was  bad  as  well  in  matter  as  in  form.  He  says,  the  Defendants 
shew  that  there  was  such  a  warrant,  and  that  by  virtue  thereof  the  Plaintiff  was 
arrested  and  imprisoned,  to  which  the  Plaintiff  does  not  make  answer,  that  there 
was  not  such  a  warrant  nor  traverses  it.  but  only  says  he  was  not  arrested  by  virtue 
of  it.  Jf  he  had  denied  that  there  was  such  a  warrant,  it  had  been  a  good  traverse, 
fin-  then  the  officer  would  not  have  been  authorised  to  airest  the  Plaintiff.  He  says, 
if  the  officer  had  a  good  warrant  at  the  time  of  the  arrest,  though  he  had  declared 
that  he  had  arrested  upon  a  warrant  that  was  insufficient,  yet  in  an  action  brought 
against  the  officer,  he  might  have  justified  under  the  good  warrant,  having  had  it 
in  his  custody  at  the  time  of  the  arrest  ;  and  he  comjjared  the  case  to  that  of  a  num 
who  distrains  for  one  thing  and  avows  for  another  ;  which  undoubtedly  he  may  do  : 
and  he  held  the  traverse  ill. 

It  is  evident  that  the  objection  here  made  to  the  traverse  is.  that  as  the  warrant, 
the  arrest  and  the  imprisonment  were  admitted,  the  traverse  that  the  arrest  and 
imprisonment  were  made  by  virtue  of  [154]  the  warrant  was  not  allowable  ;  neither 
the  validity  nor  the  effect  of  the  warrant  could  be  disputed  under  such  a  traverse  : 
traversat  (says  the  special  demurrer)  rirtutevi  u-arranti  quw  non  est  traversabilis 
existens  vali'ditas  et  materia  legis  ;  and  if  the  Defendants  only  did  that  which  they 
alleged  in  their  plea  that  they  had  done  by  virtue  of  the  warrant,  the  denial  that  the 
Defendants  conunitted  assault  and  imprisonment  by  virtue  of  the  warrant  amounted 
to  no  more  than  saying,  that  although  the  Defendants  were  in  possession  of  a  warrant, 
the  sufficiency  of  which  to  justify  those  acts  the  Plaintiff  was  not  in  a  condition  to 
dispute  as  a  matter  of  law,  the  Defendants  at  the  time  of  the  act  done  had  assigned 
a  different  reason  for  their  conduct. 

Inasnmch,  therefore,  as  this  circumstance  would  afford  no  answer  to  the 
Defendant's  justification,  the  traverse  founded  upon  it  was  not  material. 

Such  also  appears  to  have  been  the  point  professedly  decided  in  the  case  of  Crowther 
r.  Banisbottom  [7  T.  R.  654].  The  action  was  brought  for  seizing  and  taking  cattle, 
.ind  the  Defendant  justified  under  a-  writ  of  Ju.stices  out  of  the  Chancery  of  the  co\inty 
pnl.ilinr  iif  Laiicasti-i-.  and  a' ])rec('|>t  friiiii  (he  sheriff,  commanding  the  Delcndant 
t(i  attach  I  lie  I'laintiff  by  iiis  gnods  to  compi'l  bis  apjicarance.  .■ind  .-illcgrd  tiial   llie 
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cattle  were  taken  lor  that  purpose,  and  that  the  i'laintift'  having  appeared,  the  eattU' 
were  redehvered.  The  Phiintift',  admitting  the  writ,  replied  Be  injurib,  et  absque 
residua  causae,  as  in  the  present  case.  At  the  trial  evidence  was  adduced  to  shew- 
that  the  object  in  executing  the  writ,  was  not  to  eomjiel  an  appearance,  but  to  enforce 
payment  of  a  debt  and  the  costs  :  and  the  [155]  .hidge  left  it  to  the  jury  to  say,  whether 
the  Defendants  entered  for  the  mere  purpose  of  compelling  appearance,  or  for  the 
]iurpose  of  compelling  the  Plaintiff  to  pay  a  debt  and  costs.  Lord  Kenyon,  in  delivering 
iiis  opinion  upon  a  motion  for  a  new  trial,  said,  "  I  never  understood  that  a  man  was 
■  obliged  to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at  the  time 
■■  it  was  made.  If  he  can  shew  that  he  had  a  legal  justification  for  what  he  did,  that 
"  is  sufficient.  A  man  may  distrain  for  rent  and  avow  for  heriot  service.  Now  here 
'  it  appears,  that  the  Defendants  were  justified  under  the  process  of  the  Chancery 
■■  Court  in  entering  on  the  Plaintiff',  and  taking  his  goods  in  order  to  compel  appear- 
"  ance,  and,  therefore,  the  question  ought  not  to  have  been  left  to  the  jury  to  say, 
"  whether  they  entered  for  that  or  some  other  cause.  As  to  the  excess,  he  said  that 
■'  is  a  subject  of  an  action  on  the  case." 

Mr.  Justice  Lawrence  (juoted  tJroenvelt's  [1  Ld.  Raym.  454]  case  as  directly  in 
point. 

It  may  be  admitted,  that  the  object  and  motive  with  which  the  process  of  the  law 
is  put  in  execution  are  not  the  subjects  of  traverse,  nor  consequently  of  evidence  under 
the  replication  de  injuria,  etc.  absque  tali  causa;  and  to  this  extent,  and  to  this  only, 
do  the  cases  cited  appear  to  me  necessarily  to  go.  It  frequently  appears  that  the 
real  object  of  arresting  a  Defendant  upon  mesne  process  is  not  to  compel  appearance 
to  an  action,  but  to  procure  immediate  payment  of  a  debt  by  the  pressure  of  an  arrest  ; 
but  if  nothing  more  be  done  than  is  required  by  the  exigency  of  the  writ,  the  act  will 
be  justified,  whatever  be  the  motive  of  the  party,  or  the  cause  which  leads  him  to 
employ  the  process  of  the  law. 

[156]  In  the  case  put  by  your  Lordships,  the  evidence  points  not  merely  to  the 
object  and  purpose  of  doing  particular  acts,  but  to  the  nature  of  the  acts  done,  in 
order  to  ascertain  whether  they  correspond  with  the  description  of  them  in  the  plea, 
which  alleges  not  merely  a  taking  by  virtue  of  the  writ  of  execution,  but  a  sale  and 
levy  in  satisfaction  of  a  debt. 

The  case,  as  it  appears,  stands  thus  : — 

The  Defendant  by  way  of  excuse  alleges  tliat  he  has  done  various  acts,  all  of  which, 
if  done,  would  be  authorised  by  the  writ,  and  which  taken  jointly  would  afford  a  gn<'d 
defence  to  the  Plaintiff's  whole  complaint,  but  taken  partially  would  not.  The  Plaintiff 
admitting  the  writ,  denies  the  rest  of  the  cause  :  and  ofl'ers  evidence  to  shew  that 
part  of  the  Defendant's  acts  were  quite  of  a  different  character  from  those  described 
i)i  the  plea.  By  this  evidence  the  effect  of  the  writ  is  not  impeached,  but  only  the 
execution  of  it  in  fact  ;  and  unless  it  was  executed  in  fact  as  alleged,  the  defence  must 
fail. 

The  materiality  of  this  consideration  may  be  illustrated  by  supposing  the  following 
case  :  goods  were  shipped  abroad  to  be  delivered  in  England.  By  the  charter-party, 
freight  for  carriage  of  the  go(jds  is  nuide  ])ayable  within  a  limited  time,  suppose  ten 
or  fourteen  days  after  the  delivery  of  the  goods,  and  by  the  bill  of  lading  the  goods 
are  to  be  delivered  to  the  shippers  or  their  order,  paying  freight  according  to  the 
charter-party.  In  such  case  the  goods  would  be  deliverable  to  the  order  of  the  shippei' 
before  the  freight  for  carriage  of  the  goods  became  ]iayable.  It  might,  therefore, 
be  insisted  by  the  consignees,  that  at  the  time  of  [157]  the  delivery  of  the  goods  no 
lien  had  attached,  the  times  for  dehvering  the  goods  and  for  payment  of  the  freight 
not  being  contemporaneous  :  yet  if  the  consignees  claimed  the  goods,  as  holders  of 
the  bill  of  lading,  they  would  by  taking  under  the  bill  of  lading  become  liable  to  jici- 
form  the  condition  of  it,  and  to  pay  freight  at  the  expiration  of  the  stipulated  time. 
■'  For  if  a  per-son  accepts  any  thing  which  he  knows  to  be  subject  to  a  duty  or  charge, 
"  it  is  rational  to  conclude  that  he  means  to  take  the  duty  or  charge  upon  himself, 
"  and  the  law  may  very  well  imply  a  promise  to  perform  what  he  has  so  taken  u}ion 
"  himself."     Abbott  on  Shipping,  p.  28G.  ed.  5. 

In  this  state  of  things,  therefore,  if  the  consignees  in  the  character  of  execution 
creditors  could  get  the  goods  out  of  the  possession  of  the  ship  owner  liefoii-  the  freight 
ii;ld  lieeom(>  due,   without  resorting  to  the  bill  lA  lading.   I  hc\    inighl   refuse  to  ]>ay 

72y 


VII  BLIGH  N.  S.  LUCAS  I'.  NOCKELLS  [1833] 

the  freight,  and  leave  the  ship  owner  to  liis  remedy  ugainst  an  insolvent  .shipper. 
•  It  would  therefore  become  an  important  question,  whether  the  goods  were  really  taken 
and  sold  by  the  sherifl'  by  way  of  levy  for  a  debt  in  execution,  or  wliether  the  writ 
of  execution  was  not  employed  as  the  means  only  of  getting  the  goods  into  the  posses- 
sion of  the  consignees  to  be  dealt  witli  by  them  as  they  should  think  fit,  under  the 
consignment,  without  the  bill  of  lading.  As  consignees  they  could  have  no  right 
to  the  possession  without  claiming  under  the  bill  of  lading  ;  and  as  execution  creditors 
they  could  not  justify  taking  possession,  except  for  the  jjui'pose  of  levying  their 
debt  by  the  hands  of  the  sheriff'. 

Much  embarrassment  seems  to  have  arisen  in  [158]  this  case  from  the  use  of  the 
word  "  purpose."  What  was  the  purpose  of  levying  an  execution  on  the  goods  is 
one  question,  and  whether  the  goods  were  disposed  of  for  the  purpose  of  levying  an 
execution  upon  them  is  another  and  very  different  question,  'llie  first  assimies  an 
execution  to  have  been  executed  ;  the  other  raises  the  issue,  \  hether  an  execution 
was  executed  or  not.  If  there  was  a  real  execution  in  this  case,  the  allegation  in  the 
plea  was  maintained  ;  if  there  was  no  such  execution,  it  failed. 

The  ground,  therefore,  upon  which  my  answer  to  your  Lordships'  question  is 
founded,  is  that  the  evidence  therein  mentioned  tended  to  shew  that  the  act  done 
by  the  Defendants  was  not  the  act  alleged  in  their  plea,  as  part  of  their  excuse,  viz. 
an  execution  by  levy  upon  the  goods,  but  an  act  of  a  different  character. 

For  these  reasons  1  am  of  opinion,  that  it  was  competent  by  law  on  the  pleadings 
mentioned  in  your  Lordships'  qiu\stion  for  the  Plaintifi'  to  shew  at  the  trial  in  main- 
tenance of  his  action,  that  the  acts  of  the  Defendants  were  not  really  done  under  or 
in  execution  of  the  writ ;  but  under  another  claim,  and  that  the  writ  and  the  pro- 
ceedings under  it  were  a  mere  colour  and  contrivance  to  get  possession  of  the  goods. 

J.  Parke  J. — To  the  question  submitted  by  your  Lordships  to  his  Majesty's  Judges, 
I  answer  that,  in  my  opinion,  it  was  not  competent  to  the  PlaintifT,  upon  these  plead- 
ings, to  give  in  evidence  "  that  the  act  of  the  Defendants  was  not  really  done  in 
'  e.xecution  of  the  writ,  but  for  another  purpose,  under  another  claim  ;  and  that 
"  the  [159]  writ  and  proceedings  under  it  were  a  mere  colour  and  contrivance  to  get 
"  possession  of  the  goods." 

One  plea  states  a  judgment,  and  both  a  writ  of  execution  against  the  goods  of  A.  B.. 
the  delivery  to  the  sheriff'  of  that  writ,  that  there  were  goods  of  A.  B.  in  the  place 
where  the  trespasses  were  committed,  and  that  the  Defendants  were  entitled  to  seize 
and  did  seize  and  sell  the  goods  under  the  writ.  There  is  an  admission  of  the  judg- 
ment and  writs  in  the  replication,  and  a  traverse  of  the  residue  of  the  cause.  There 
is  also  a  new  assignment  of  trespasses  at  other  times  and  on  other  occasions,  and  for 
other  and  different  purposes,  and  also  alleging  excess.  And  the  question  is,  whether 
the  above  evidence  was  admissible  either  on  the  traverse  of  the  residue  of  the  cause, 
or  the  new  assignment. 

I  propose  to  consider  these  two  parts  of  the  question  in  an  inverse  order,  for  there 
is  no  difficulty  about  one,  and  the  other  requires  further  consideration. 

First,  then,  with  respect  to  the  new  assignment.  It  is  clear  that  the  office  of  a 
new  assignment  is  to  correct  a  mistake  occasioned  by  the  generality  of  the  declara- 
tion, and  to  explain  that  the  Plaintiff  is  proceeding  for  a  different  cause  of  action 
from  that  mentioned  in  and  justified  by  the  plea  :  it  admits  that  the  trespasses  in- 
tended by  the  plea  are  not  those  for  which  he  seeks  redress.  If  the  Plaintiff  is  seeking 
to  recover  for  the  trespass  mentioned  in  the  plea,  and  justified  by  it,  he  must  reply, 
and  either  traverse,  or  confess  and  avoid  the  matter  of  the  plea.  Now  in  this  case 
the  Plaintiff"  is,  in  truth,  as  appears  from  the  evidence  offered,  in-[160]-sisting  that 
the  same  acts  attempted  to  be  justified  by  the  plea  were  not  justified  by  it.  The 
evidence  applies  to  the  acts  mentioned  in  the  plea,  and  not  other  and  different  acts 
on  another  and  different  occasions. 

But  it  has  been  contended,  that  the  new  assignment  may  be  treated  as  if,  after 
traversing  the  matters  in  the  plea,  it  has  gone  on  to  avei'  that  the  trespasses  men- 
tioned in  the  plea  were  done  for  other  and  different  purposes  than  those  in  the  plea 
mentioned  ;  and  that  under  such  a  new  assignment  it  is  clear  that  the  evidence  would 
have  been  admissible,  and  that  such  a  new  assignment  might  indeed  be  demurrable  : 
liut  that  not  having  been  demurred  to,  the  evidence  may  1m>  given  under  it.  To  this 
I  answer,  that  the  new  assignment  does  not  contain  an\  averment  that  tlii'  trespasses 
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mentioned  in  the  jilcu  were  done  lor  other  ami  difiCient  purposes  :  if  it  had,  it  would 
have  been  bad  on  demurrer  to  so  much  of  the  uew  assignment ;  and  if  it  had  con- 
tained that  averment  alone,  viz.  that  all  the  trespasses  in  the  plea  were  committed 
for  a  difterent  purpose,  it  would  have  been  bad  altogether,  for  tlieu  the  replication 
and  new  assignment  would  have  contained  two  answers  to  the  same  trespass  men- 
tioned in  the  plea  ;  one  a  denial  of  the  truth  of  the  several  matters  comprised  in  the 
traverse  absque  residuu,  etc.,  another  that  the  same  trespasses  were  done  for  other 
purposes  ;  and  it  was  on  this  ground  that  the  replication  and  new  assignment  were 
held  to  be  bad  in  the  case  of  Cheasley  r.  Barnes,  10  East,  73.,  besides  its  being  objection- 
able on  another  ground,  which  I  propose  to  consider  afterwards,  viz.  that  the  purpose 
could  not  be  emiuired  into  at  all. 

[161]  If  there  had  been  a  demurrer  to  this  new  assignment  the  answer  would 
have  been  that  the  Plaintiff'  meant,  as  he  had  a  right  to  do  under  that  declaration,  to 
insist  on  other  trespasses  committed  at  other  times  and  unconnected  with  the  writ  of 
execution,  and  not  those  attempted  to  be  justified,  and  to  apply  the  declaration  which 
contains  an  averment  of  trespasses  committed  on  divers  days  and  times  to  such  other 
trespasses  ;  and  such  answer  would  have  been  a  good  one.  The  new  assignment 
would,  therefore,  have  been  good  on  demurrer  ;  and  as  the  Defendants  must  clearly 
liave  the  power  of  objecting  at  some  time,  it  follows  that  it  was  open  for  them  to  con- 
tend on  the  trial  that  the  Plaintiff  had  no  right  to  give  in  evidence  under  this  new 
assignment,  that  the  entry  justified  by  the  plea,  as  having  been  made  by  virtue  of 
the  writ,  was  made  for  a  different  purpose,  and  that  was  the  first  time  at  which  it 
was  competent  for  them  to  take  the  objection.  It  is  also  clear  that  the  part  of  the 
new  assignment  which  relates  to  excess  is  inapplicable  to  the  evidence  oli'ered,  the 
excess  alleged  appearing  by  the  record  to  be  the  use  of  excessive  and  unnecessary 
force  and  violence.  It  is  clear,  therefore,  as  it  seems  to  me,  that  the  new  assignment 
will  not  authoiise  the  i-eception  of  the  proposed  evidence  ;  and  it  is  to  be  observed, 
that  it  was  on  the  ground  of  the  new  assignment  only  that  the  Court  of  Exchequer 
decided  that  such  evidence  was  admissible  in  the  present  case,  as  reported  in  4  Bing- 
ham, 729. 

The  question,  therefore,  is  reduced  to  this, — whether,  on  the  general  traverse 
of  the  residue  of  the  cause,  such  evidence  is  admissible.  This  replication  admits  the 
judgment  and  the  writ,  and,  therefore,  I  [162]  conceive  it  to  be  clear  that  the  party 
.so  admitting  cannot  say  there  was,  in  point  of  law,  no  judgment  and  no  writ.  If 
by  the  terms  "  colour  and  contrivance,"  in  the  question  submitted  by  your  Lordships, 
it  is  meant  to  be  suggested  that  these  were  fraudulent  and  void,  and  suppo.sing  even 
that  the  sheriff'  was  a  party  to  the  fraud  (whicli  the  evidence  offered  does  not  prove), 
I  conceive  that  such  fraud  should  have  been  replied  specially  in  the  avoidance  of  the 
judgment  or  writ.  Supposing  then  the  judgment  and  writ  to  be  valid,  which  1  think 
the  pleadings  admit,  the  question  is,  whether,  upon  this  traverse,  the  Plaintiff  can 
be  permitted  to  shew  that  the  Defendants  did  not  enter  under  the  writ,  and  in  exe- 
cution of  it,  but  that  they  entered  nominally  under  the  writ,  but  in  reality  under  a 
different  claim.  This  is  a  question  of  some  nicety  and  difficulty  :  but  upon  the  best 
opinion  I  can  form,  I  must  say,  that  it  appears  to  me  that  they  cannot  ;  and  that 
there  should  have  been  a  .special  replication  in  order  to  have  enabled  him  to  have 
done  so. 

The  plea,  as  stated  in  the  question  proposed  by  your  Lordships,  does  not  merely 
justify  the  taking  of  the  Plaintiff's  goods,  nor  does  the  plea  in  the  case  argued  at  your 
Lordships'  bar  :  but  it  goes  on  to  state  that  the  goods  of  A.  B.  which  were  taken, 
were  sold,  and  the  plea  upon  the  record  in  this  case  also  states  that  part  of  the  money 
was  levied  by  the  sale  of  the  goods,  and  paid  over  to  the  execution  Plaintiff.  In  order 
to  make  the  question  clearer,  I  shall  consider  how  it  would  have  been  if  the  plea  had 
not  stated  the  sale  of  the  goods,  and  afterwards,  whether  the  introduction  of  that 
averment  makes  any  difference.  Supposing  [163]  the  plea  to  have  done  no  more 
than  state  the  judgment,  the  writ,  the  delivery  to  the  sheriff,  that  there  were  goods 
in  the  fiouse  liable  to  be  taken  under  the  execution,  and  that  the  defendants  entered 
the  hou.se  to  seize  and  did  seize  the  goods  under  the  writ  ;  the  question  is,  what  the 
I  raverse  absque  residuo  causce  puts  in  issue  '(  It  certainly  puts  in  issue  the  delivery  of 
the  writ  to  the  sheriff  before  the  seizuic  :  the  existence  of  goods  of  A.  B.  in  tin-  house 
liable  to  lie  seized  uiuler  the  execution  :it  the  time  of  the  entiv,  and,  in  lliis  case,  it 
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may  bo  the  seizure  also.  But  does  it  put  in  issue  the  iutentii)n  and  purpose  uiiieh 
the  Defendants  had  in  making  the  entry  I  This  is  preeisely  the  same  question  whicli 
would  have  arisen  if  the  delivery  of  the  writ  and  the  existence  of  the  goods  in  the 
house  had  been  admitted,  and  the  replication  had  traversed  without  any  special 
inducement,  the  entry  so  made  under  and  by  virtue  of  the  writ. 

Now  I  take  it  to  be  perfectly  clear  and  settled  law,  that  if  a  man  has  a  legal  authority 
by  writs  or  otherwise  to  do  all  that  he  does,  it  is  quite  immaterial  whether  he  intends 
to  use  that  authoritj'  or  not,  or  even  declares  that  he  does  not  Intend  to  use  it.  If 
he  is  authorised  by  a  writ  or  in  any  way  to  do  a  particular  thing,  and  he  does  it  in  the 
manner  in  which  he  is  authorised  to  do,  he  does  it  by  authority  of  the  writ,  or  which 
is  the  same  thing,  under,  and  by  virtue,  or  by  force  of  the  writ.  One  of  the  earliest 
authorities  is  in  Fitzherbert,  "  Avowry,  23"2,"  if  a  man  take  a  distress  for  one  thing, 
still  when  he  comes  and  pleads,  he  may  aver  for  whatever  thing  he  pleases  ;  and 
in  Groenvelt  r.  Burwell,  1  Lord  Raymond,  465.,  Lord  Holt  refers  [164]  to  this  case, 
and  says  the  single  question  is  whether  he  had  good  authority  at  the  time  of  the  arrest '? 
As  if  a  man  distrain  his  tenant  for  that  which  he  cannot  justify,  but  at  the  same  time 
rent  is  in  arrear,  he  may  avow  for  the  rent  in  arrere,  and  he  is  not  obliged  to  avow 
for  that  for  whicli  he  took  the  distress,  nor  can  the  plaintiff  traverse  the  taking 
for  the  rent  in  arrere,  but  can  only  plead  in  bar  to  the  avowry,  riens  in  arrere,  so  he 
says,  referring  to  the  particular  case,  "  the  plaintiff  cannot  say  that  he  did  not  take 
"  him  by  virtue  of  the  good  wari'ant,  for  if  he  had  such  a  warrant  in  his  custody  at 
'■  the  time  of  the  arrest,  he  was  arrested  by  it."  So  in  the  same  case,  12  Mod.  .j8(). 
Lord  Holt  says,  "  it  is  not  what  he  declares,  but  the  authority  which  he  has  which 
"  is  his  justification."  and  in  Comyns'  Report,  78.  8.  C.  In  Crowther  r.  Ramsbottom, 
3  T.  R.  G57,  Lord  Kenyon  lays  down  the  same  rule.  "  I  never  understood  that  a 
"  man  was  obliged  to  justify  a  distress  for  the  cause  which  lie  happened  to  assign 
"  at  the  time  when  it  was  levied."  If  he  can  shew  that  he  had  a  legal  justification 
for  what  he  did,  that  is  sufficient.  "  A  man  may  distrain  for  rent,  and  avow  for  heriot 
■'  service."  He  goes  on  to  say.  "  Now  here  it  appears  that  the  defendant  was  justified 
'■  under  the  process  of  the  County  Court  in  entering  on  the  plaintiff  and  taking  his 
"  goods,  in  order  to  compel  an  appearance  :  and  therefore  the  question  ought  not  to 
'"  have  been  left  to  the  jury  to  say  whether  they  entered  for  that  or  for  some  other 
"  cause,"  and  Lawrence.  J.  gave  the  same  opinion.  It  is  to  be  remarked  that  in  this 
case  there  was  the  clearest  evidence  that  the  defendant  entered  not  for  the  purpose 
of  distraining  [165]  to  compel  an  appearance,  but  to  compel  the  payment  of  the  debt 
under  colour  of  process.  It  even  appeared  that  he  kept  the  goods  seized  for  four 
days  aftai'  the  tender  of  the  appearance  money,  and  yet  it  was  held  that  the  replication 
admitting  the  writ,  and  traversing  the  residue  of  the  cause,  did  not  ]mt  in  issue  the 
question  whether  the  goods  were  seized  "  by  virtue  of  the  precept." 

It  appears  to  me,  therefore,  that  these  authorities  clearly  establish  the  general 
proposition,  that  if  a  man  is  authorised  by  law  to  do  the  act  whicli  he  does,  he  is  justified 
in  doing  it,  whatever  his  object  or  intention  may  be  at  the  time  he  does  it  ;  and  there- 
fore where  a  sheriff'  has  a  writ  authorising  the  seizure  of  certain  goods,  and  he 
seizes  those  goods,  he  has  a  right  to  say,  in  |ioint  of  law,  that  he  seized  under  the 
writ. 

But  it  is  contended  that  there  are  authorities  which  shew  that  an  averment  that 
a  fact  was  done  by  vii'tue  of  a  writ,  or  in  technical  language  a  "  rirtute  cujtis."  is 
traversable,  and  that  therefore  it  might  properly  be  put  in  issue  in  this  case.  And 
it  is  true  that  there  are  such  authorities  :  but  they  are  all  cases  in  which  the  traverse 
included  some  matter  of  fact,  or  iu  which  the  que.stioii  raised  by  it  was  whether  the 
writ  really  authorised  the  act,  and  not  what  the  intention  or  purpose  of  the  party 
liaving  the  writ  was.  And  in  all  of  those  cases  the  inducement  to  the  traverse  shewed 
that  the  meaning  of  it  was  not  to  put  in  issue  a  matter  of  law.  but  the  ((uestion  of 
fact,  whether  tliese  circumstances  existed  which  were  necessary  tn  make  the  writ 
a  sufficient  authority  to  do  the  act  ju.stifiec^. 

Thus  in  Beale  r.  Simpson,  the  principal  authcuily  on  this  subject,  1  Lord  Raymond. 
408.,  which  was  [166]  an  action  against  a  bailiff  of  a  liberty  for  an  escape,  the  plea  was 
that  the  debtor  was  carried  from  the  prison  of  the  liberty  to  Westminster,  under  a 
haheas  rorpux  Lssued  in  Hilary  and  returnable  in  Trinity  Term,  and  delivered  to  the 
Jetendant   before  the  escajie.      The  leplication    pleads   l)y   way  of  inducement,  that 
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anotlior  haheux  mrpus  was  issiicil  in  Hilary  ictniiialilr  in  Kastcr.  and  after  tlw  return 
of  that  writ,  and  not  before-,  the  debtor  was  taken  out  of  prison  and  Itrought  to  West- 
minster, and  then  the  defendant  by  covin  procured  iuiothcr  writ,  testt'd  before  and 
returnable  in  Trinity  Term,  which  was  delivered  to  the  defendant  after  the  debtor 
was  so  brought,  and  not  before,  by  virtue  of  wiiich  last  writ  the  debtor  was  brought 
into  Court  and  then  committed  to  tlic  Fleet,  and  eoneluded  with  a  traverse  without 
this,  that  the  defendant  by  virtue  of  the  writ  in  the  ])lea  mentioned,  took  the  body 
of  the  debtor  out  of  the  prison  of  the  liberty,  and  carried  him  to  Westminster,  as 
averred  in  the  plea.  Now  the  majority  of  the  judges  in  this  case  were  of  o])ini()n 
that  the  traverse  was  good,  as  it  involved  matter  of  fact,  and  Powell  mentions  the 
removal  from  prison  as  one  fact :  Treby,  C.  J.  contra  :  but  it  does  not  involve  the 
i|uestion  of  the  intention  of  the  defendant  when  he  removed  the  debtor  ;  it  involves 
the  (|uestion  whether  the  debtor  was  taken  from  the  prison,  and  also  the  question 
whether  the  writ  in  the  plea  mentioned,  really  diil  authorise  the  removal,  and  it  did 
not  certainly  if  it  was  issued  and  delivered  to  the  sherifl'  after  the  removal.  In  the 
case  put  by  Powell  J.  the  same  observation  applies.  The  case  is  this  : — If  two  writs 
be  delivered  to  the  sheriff'  against  A.  one  at  the  suit  of  B.,  returnable  [167]  first  return 
of  Hilary,  another  at  the  suit  of  D.,  returnable  the  la.st  return  of  the  same  Term, 
and  D.  procures  a  warrant  on  his  writ,  upon  which  A.  is  arrested  after  the  return 
of  B.'s  writ,  and  then  gives  a  bail  bond  for  his  appearance,  and  in  a  suit  upon  this  bail 
bond  A.  pleads  that  he  was  arrested  upon  the  writ  of  B..  returnable  the  first  return 
of  the  Term,  and  that  he  gave  the  said  bail  bond  after  the  return  of  the  writ,  by  which 
it  was  void.  The  sheriff  replies  the  other  writ  at  the  suit  of  D.,  and  that  A.  was 
arrested,  and,  absque  hoc,  the  arrest  was  by  virtue  of  the  writ  of  B.,  there  it  is  clear 
that  B.'s  writ  did  not  authorise  the  arre.st  at  the  time  it  was  made,  and  the  taking 
of  the  bail  bond. 

In  Foster  /•.  Jackson.  Hob.  5'J,  where  the  ])lea  to  a  .'fcire  facias  on  a  judgment 
against  executors,  was  that  the  original  defendant  was  taken  by  the  sheriff'  by  force 
of  a  capias  ad  satisfaciendum.,  the  replication  was.  that  the  sheriff  did  not  take  by 
virtue  of  the  capias  ad  satisfariendum,  it  is  clear  that  the  taking  is  involved,  and 
probably  also  the  existence  of  the  writ  itself,  as  well  as  its  deliver}^  to  the  sheriff,  and 
besides  the  question  there  arose  not  on  denuirrer  to  the  replication,  but  after  verdict. 
In  the  case  of  Bennett  v.  Filkins,  1  Saunders,  the  traverse,  however,  (which  was 
objected  by  Saunders,)  is  good  on  the  same  ground. 

The  result  of  these  authorities  is,  that  the  "  virtute  cujus  ''  may  be  traversed  where 
it  involves  matters  of  fact :  and  the  question  whether  the  writ  did  or  not  atithorise 
a  particular  act,  that  is  whether  those  circunustances  existed  which  gave  it  authority; 
but  it  is  not  where  it  involves  a  mere  matter  of  law,  and  if  a  num  has  the  authority 
of  a  writ,  and  does  the  act  authorised  and  no  more,  it  [168]  is  a  matter  of  law  that  he 
is  ju.stitied  in  the  act,  whatever  the  intention  nuiy  be.  If,  indeed,  the  authority  of  the 
writ  be  not  pursued,  but  some  act  be  done  by  the  party  who  has  it,  inconsistent  with 
its  authority  and  an  abuse  of  it,  then  the  law  adjudges  by  the  subsequent  act,  (pio 
animo,  the  party  did  the  thing  complained  of.  and  the  defendant  will  derive  no  justi- 
fication from  the  authority  which  he  had.  Six  Carpenters'  Case.  S  Coke,  HO  a.; 
but  it  is  to  acts  done,  and  not  to  declarations  and  intentions,  that  the  law  looks.  Lord 
Coke,  3  Coke,  26,  a.,  ''  for  the  law  doth  respect  deeds,  but  words  without  an  act  are 
'■  not  in  this  case  regarded  by  the  law  ;  and  then  instances  a  case  of  a  distress  for 
"  one  thing  and  avowing  for  another. " 

But  it  is  quite  clear  that  all  acts  done  which  make  tlie  party  unjustifiable  under 
the  authority  of  the  law,  and  a  trespasser,  ah  initio,  cannot  be  given  in  evidence  under 
the  general  traverse,  but  must  be  specially  replied.  1  Saunders.  300.  d.  (n.,)  Dve 
f.  Leatherdale.  3  Wilson,  iQ.;  Taylor  r.  Cole,  3  T.  R.  •292.;  1  H.  B.  555.:  Gundry 
V.  Feltham.  1  T.  R.  338.  If  acts  done  by  which  theintention  of  the  party  is  less  un- 
equivocally demonstrated,  cannot  be  given  in  evidence  under  the  general  traverse, 
why  should  other  more  equivocal  proofs  of  the  intention  from  declarations  be  ad- 
missible {  In  truth,  looking  by  way  of  illu.stration  to  the  evidence  offered  on  the 
trial,  which  appears  on  the  bill  of  exceptions  in  the  case  itself,  the  strength  of  the 
ca-se  is  that  the  goods  were  delivered  over  to  Hopley  and  Lingham,  the  execution 
creditors,  by  the  defendant,  the  sheriff.  This  is  an  act  done,  which  is  the  strong, 
and,  indeed,  the  only  evidence  of  the  defendant's  intent  and  purpose  ;  and  surely 
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tliis,  upon  tlip  sup-[169]-])osition  nf  the  state  of  the  pleadings  on  wliicl)  I  have  been 
arguing,  is  matter  which  should  have  been  replied.  For  the  reasons  I  have  abovf 
given,  I  conceive  it  to  be  clear  that  a  man,  whatever  his  purpose  may  be  in  acting 
according  to  the  authority  of  a  writ,  is  justified  by  it,  if  he  acts  according  to  it  ;  but 
if  he  does  an  act  inconsistent  with  its  authority,  he  is  no  longer  justified  by  it,  but 
is  either  a  trespasser  ah  initio,  or  is  liable  to  another  action,  according  to  the  nature 
of  the  inconsistent  act  so  done.  In  the  present  instance,  therefore,  if  the  plaintiff 
had  replied  that  the  goods  were  delivered  up  by  the  sheriff,  it  would  have  been  a  good 
answer,  but  it  is  no  answer  as  a  proof  of  the  intention  of  the  defendants  under  the 
general  traverse. 

I  have  so  far  argued  the  case  on  the  supposition  that  the  plea  justified  the  trespass 
as  to  the  house,  by  the  statement  of  tlie  writ,  and  delivery  to  the  sheriff  and  seizure 
of  goods  in  the  house,  liable  to  the  execution,  and  omitted  all  mention  of  the  sub- 
sequent sale  or  levy,  and  payment  to  the  execution  plaintiff. 

The  next  question  is  whether  the  averment  of  the  sale,  or  of  the  levy,  or  both, 
make  any  difference.  Now  it  is  to  be  observed  that  the  plea  does  not  justify  seizing 
the  plaintiff's  goods,  but  only  the  entry  into  the  plaintilj's  house,  and  the  question 
is,  whether  the  unnecessary  averment  that  the  goods  had  been  sold,  etc.  is  involved  in 
the  issue  that  the  defendant  committed  the  trespasses  without  the  residue  of  the 
cause  alleged  in  the  plea.  I  take  it  to  be  clear  that  the  plea  need  have  stated  no  more, 
and  that  if  it  had  omitted  to  state  that  the  goods  had  been  sold,  it  would  have  made 
no  [170]  difference  ;  and  it  is  a  general  rule  in  pleading,  that  an  unnecessary  aver- 
ment, if  capable  of  being  separated  without  injury  to  the  sense,  need  not  be  proved. 
That  so  much  of  this  plea  as  relates  to  the  sale  and  levy  may  be  so  separated  admits 
of  no  doubt.  Suppose  that  under  these  pleadings,  the  defendants  had  never  sold 
at  all,  but  having  legally  entered  and  seized  in  order  to  execute  the  writ,  they  had 
kept  the  goods  unsold  for  want  of  buyers  ;  would  not  the  defendants  have  been 
entitled  to  a  verdict  ?  and  if  so,  it  must  be  on  the  ground  that  the  statement  as  to 
the  sale  is  immaterial  and  may  be  rejected.  I  think,  therefore,  that  the  averment 
of  the  sale  in  this  case  is  immaterial. 

But  it  is  not  the  question  proposed  by  your  lordships,  whether  it  was  necessary 
under  these  pleadings  to  prove  the  sale  of  the  goods  and  payment  of  the  money,  the 
question  is  a  different  one  ;  and  I  feel  satisfied  that  it  was  incompetent  for  the  plaintiff, 
upon  the  pleadings  stated  in  your  lordships'  question,  to  give  evidence  that  the  acts 
of  the  defendants  were  not  really  done  under  and  by  virtue  of  the  writ,  but  for  another 
purpose,  under  another  claim,  and  th.at  the  writ  and  proceedings  under  it  wei'e  a 
mere  colour  and  contrivance  to  get  possession  of  the  goods. 

Gaselee,  J. — Having  attentively  considered  the  question  put  by  your  lordships  to 
the  Judges  in  this  case,  I  continue  of  the  opinion  in  which  I  concurred  in  the  Court 
below,  that  it  was  competent  by  law  on  these  pleadings  for  the  plaintiff  to  shew  at 
the  trial,  in  maintenance  of  this  action,  that  the  acts  of  the  defendant  were  not  really 
done  under  the  execution  of  the  writ,  but  for  [171]  another  purpose  under  another 
claim,  and  that  the  writ  and  proceedings  under  it  were  a  mere  colour  and  contrivance 
to  get  possession  of  the  goods. 

The  difference  between  this  ease  and  those  of  (iroenvelt  r.  Burwell  [1  Ld. 
Raym.  454]  and  Crowther  v.  Ramsbottom  [7  T.  R.  654],  which  are  principally 
relied  on  by  the  plaintiffs  in  error,  is  so  fully  stated  by  the  late  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas  in  giving  the  unanimous  judgment  of 
the  Court  of  Exchequer  Chamber,  and  by  some  of  my  learned  brothers  to  your 
lordships  on  this  occasion,  that  it  would  be  an  unnecessary  waste  of  time  to 
go  over  them  again  at  any  lengtli.  The  main  difference  is,  that  in  those  cases, 
what  the  defendants  in  their  pleas  professed  to  have  done  they  had  done.  Here 
it  is  not  so.  They  have  not  executed  the  writ  ;  they  have  not  made  the  debt 
of  the  goods  and  paid  it  over  to  the  creditors  ;  but  have  delivered  over  the  goods 
themselves,  not  in  satisfaction  of  the  debt  as  directed  by  the  writ,  but  to  the 
importers  claiming  under  a  bill  of  lading,  and  seeking  to  avoid  any  question  of  the 
payment  of  freight,  or  any  other  charge  upon  which  any  question  might  arise. 
This,  I  am  inclined  to  think,  also  satisfies  the  new  assignment.  But  it  is  said  it  was 
not  competent  to  the  plaintiff"  below  to  reply,  and  also  to  new  assign,  because,  it  is 
alleged,  there  is  only  one  trespass  in  the  declaration,  and  for  this  is  cited  the  case  of 
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Cheasley  r.  Barnes;*  upon  referring,  however,  to  the  statement  of  the  declaration  in 
the  question  put  by  your  lordships,  and  also  to  that  contained  in  the  bill  of  exceptions, 
the  trespasses  are,  in  both,  charged  to  have  been  com-[172]-niitted  dii'ersis  diebus 
ft  vicibus,  in  which  case  it  is  admitted  the  defendant  may  reply  and  new  assign  ;  and 
although  the  precise  terms  of  the  new  assignment  are  not  stated,  enough  of  it  is  set 
out  to  shew  that  it  states  the  plaintiff  to  have  brought  his  action  not  only  for  the 
trespasses  in  the  pleas  mentioned,  and  thereby  attempted  to  be  justified,  but  also 
for  that  the  defendant  committed  trespasses  at  other  times,  and  on  other  occasions, 
and  for  other  purposes,  under  which,  supposing  it  to  be  held  that  the  seizing  the  goods 
is  ju.stificd  under  the  pleas,  they  afterwards  delivered  them  over  to  the  defendants 
below  instead  of  making  the  debt  of  them,  and  paying  the  money  over  to  the  creditors  ; 
and  this  may  be  given  in  evidence  :  but  admitting  it  to  have  been  wrong  to  have 
replied,  and  also  new  assigned,  it  seems  to  me,  that  as  the  defendants  below  have  not 
demurred,  it  is  now  too  late  to  take  advantage  of  the  duplicity.  If  I  am  at  all  right 
as  to  the  first  point,  the  question  as  to  the  new  assignment  is  immaterial. 

Littledale  J. — On  first  considering  the  question  stated  by  your  lordships  for  the 
opinion  of  the  Judges,  I  felt  a  difficulty  in  giving  an  answer  to  it.  The  action  is 
brought  for  breaking  and  entering  the  plaintiff's  house,  and  taking  his  goods,  and 
the  justification  is  under  a  writ  of  fieri  facias  to  take  the  goods  of  A.  B.  Generally 
speaking,  the  Plaintiff's  goods  could  not  be  taken  under  an  execution  against  the 
goods  of  A.  B.  But  I  must  assume  that  the  plaintiff  has  something  to  do  with  the 
goods  in  such  a  way  as  that  they  may  be  called  his  goods,  and  also  that  the  property 
of  the  goods  is  in  A.  B.,  and  that  they  are  liable  to  be  [173]  taken  in  execution  abso- 
lutely, because,  if  the  plaintiff  had  such  an  interest  in  them  as  that  they  could  not 
be  taken  in  execution  absolutely,  but  only  subject  to  a  claim  which  he  might  have 
either  by  the  goods  being  let  to  him,  or  pledged  or  pawned  with  him,  or  by  having  a 
lien  upon  them  ;  then,  though  the  goods  might  be  seized  pro  forma,  they  could  not 
be  removed,  and  the  defendant's  plea  of  justification  would  fail  altogether.  On  the 
other  hand,  if  the  goods  were  the  property  of  A.  B.  liable  to  be  taken  in  execution, 
the  plaintiff  would  appear  to  have  nothing  but  the  possession  of  the  goods,  and  could 
not  maintain  an  action  against  persons  who  stand  in  the  place  of  the  owner  of  the 
goods,  and  the  sheriff  might  justify  entering  the  plaintiff's  house  to  take  the  goods. 

But  laying  aside  these  considerations,  the  first  point  I  notice  is  the  allegation 
of  excess.  It  does  not  appear  that  any  excess  has  been  proved,  and  it  forms  no  part  of 
your  lordships'  question. 

The  next  point  I  notice  is  how  far  the  new  assignment  bears  upon  the  case  :  and 
as  to  that,  I  think  a  new  a.ssignment  is  not  applicable  to  it.  In  case  of  a  single  trespass 
in  the  declaration,  and  a  plea  justifying  it,  the  plaintiff  cannot  both  reply  and  new 
assign,  as  that  would  be  giving  a  double  answer  to  the  plea.  Cheasley  r.  Barnes, 
10  East,  73.;  Franks  v.  Morris,  in  the  notes  to  that  case.  81.,  and  Taylor  v.  Smith, 
7  Taunt.  156.  But  in  the  present  case  the  trespass  is  laid  on  divers  days  and  times, 
and  therefore  both  in  point  of  form  as  to  the  pleading,  the  Plaintiff  might  new  assign, 
and  might  also  at  the  trial  give  in  evidence  trespasses  committed  on  other  occasions 
and  for  other  purposes,  than  are  alleged  in  the  plea.  Now  the  occasions  [174]  and 
purposes  mentioned  in  the  plea  are  the  acts  done  in  executing  the  writ  of  fieri  facias 
and  upon  a  denial  and  traverse  of  the  facts  stated  in  the  plea,  the  plaintiff  may  shew 
that  the  defendants  did  not  do  the  acts  complained  of  in  executing  the  fieri  facias, 
for  that  is  part  of  the  issue  raised  by  the  replication.  What  the  plaintiff  would  propose 
to  give  in  evidence  under  the  new  assignment  of  other  occasions  and  for  other  purposes 
than  there  is  mentioned  in  the  plea,  is,  that  the  acts  of  the  defendants  were  not  really 
done  in  execution  of  the  writ,  but  for  another  purpose  and  under  another  claim, 
and  that  the  writ  and  the  proceedings  under  it  were  a  mere  colour  and  contrivance 
to  get  possession  of  the  goods.  It  appears  to  me  that  that  is  the  same  thing  as  the 
traverse  raised  by  the  replication,  and  more  properly  raised  on  that  than  by  making 
a  new  assignment.  Oakley  /'.  Davies,  16  East,  82.  In  fact,  the  whole  is  one  act, 
and  may  be  treated  as  one  trespa.ss,  though  different  things  were  done  on  different 
days.  I  think,  therefore,  that  the  plaintiff  could  not  maintain  his  action  by  resorting 
to  the  new  assignment,  and  in  answer  to  your  lordships'  question,  as  far  as  arises 
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upon  the  plea  ami  replication,  1  think  that  it  the  evidence  was  to  ])rove  that  tlie  goods 
were  never  seized  in  execution  at  all,  then  the  pluiutifi'  nii^ht  shew  that  the  acts  of 
the  defendants  were  not  really  done  under  or  in  execution  of  the  writ,  but  for  another 
purpose  under  another  claim,  and  that  the  writ  and  the  proceedings  under  it  were 
a  mere  colour  and  contrivance  to  get  the  jiossession  of  the  goods.  But  if  the  goods 
were  once  actually  taken  in  execution,  then  I  think  that  evidence  would  not  be  ad- 
missible to  shew  that  the  acts  done  by  the  [175]  defendants  were  done  for  another 
purpose  and  to  enforce  another  claim,  and  that  the  writ  and  the  proceedings  under 
it  were  a  mere  colour  and  contrivance  to  get  possession  of  the  goods. 

With  regard  to  the  first  part  of  what  I  have  stated  as  my  opinion.  1  presume, 
though  your  lordships'  question  does  not  so  state,  that  the  jilea  alleges  the  goods  in 
the  plaintiff's  house  were  liable  to  be  taken  in  execution,  and  that  such  was  the  fact. 
And  then  the  other  material  allegation  in  the  plea,  which  falls  under  the  general 
traverse  without  the  residue  of  the  cause,  is,  whether  they  were  taken,  under  the 
writ,  and  that,  1  think,  is  a  material  part  of  the  traverse.  At  common  law  the  fieri 
facias  had  relation  to  the  teste,  and  bound  the  defendant's  goods  from  that  time, 
so  that  if  the  defendant  had  sold  the  goods,  they  were  liable  to  be  seized  in  execution. 
This  was  altered  by  the  Statute  of  Frauds,  which  enacted  that  the  property  should 
be  bound  from  the  time  of  the  delivery  of  the  writ  to  the  sheriff.  The  meaning  of 
that  is,  that  after  stich  delivery,  if  the  defendant  make  an  assignment  of  the  goods 
the  sheriff'  may  take  them  in  execution.  But  neither  before  nor  since  is  the  property 
of  the  goods  altered,  but  continues  in  the  defendant  till  execution  executed. 

But  it  has  been  argued  that  the  "  virtute  cujus  "  is  not  traversable,  and  I  admit 
that  where  these  words,  "  per  quod."  etc.,  introduce  a  consequence  or  inference  from 
the  preceding  matter,  they  are  not  traversable,  but  that  the  preceding  matter  alone 
is  .so.  Many  cases  are  referred  to  as  to  that  position  in  the  notes  to  1  Williams,  Saunders, 
page  '23.  In  the  case  of  Bennett  r.  Filkins,*  Saun-[176]-ders,  who  was  counsel 
for  the  defendant,  thought  that  the  Plaintiff  would  have  objected  to  the  traverse, 
because  it  was  without  this  that  Kingswell  was  in  prison  by  virtue  of  the  warrant, 
and  he  said  by  virtue  ought  not  to  be  traversed.  And  so  also  in  ({reen  r.  Jones,  1 
Satind.  298,  where  the  defendant  had  shewn  that  a  Bill  of  Middlesex  was  sued  out 
per  quod,  the  sheriff  made  his  warrant,  etc.,  so  he  has  not  alleged  anything  traversable 
except  the  per  quod.  And  the  Court  seem  to  have  thought  that  the  per  quod  was 
not  traversable  ;  and  in  the  report  of  this  case,  in  2  Keble,  607,  the  Court  argued 
that  virtute  cujus  is  not  traversable,  but  only  the  issuing  the  writ,  or  that  he  had  no 
warrant. 

In  Beale  r.  Simpson,  1  Lord  Raymond,  -110.,  Treby,  C'h.  J.  refers  to  this  case  of 
(ireen  r.  Jones,  as  having  decided  that  a  per  quod,  or  a  virtute  cujus.  is  not  traversable. 
And  he  adds,  "  when  one  says  that  such  a  thing  has  been  done  by  virtue  of  a  writ, 
"  it  is  meant  by  authority  of  the  said  writ,  by  operation  of  law  without  any  ingredient 
"  or  mention  of  matter  of  fact,  and  a  mere  matter  of  law  is  not  to  be  traversed  and  tried 
■'  by  a  jury  :  "  and  he  afterwards  adds,  "  the  per  quod,  prcetextti,  or  vigore  czijus,  intro- 
■  duce  a  consequence  of  law  only  from  the  matters  of  fact  before  stated  ;  "  and  then 
he  refers  to  several  authorities  which  are  stated  in  the  report,  where  it  is  agreed  that 
the  virtute  cujus  never  introduces  any  new  matter,  but  only  collects  the  matter  before. 
Nevill  and  Blencowe,  Justices,  agreed  with  Powell,  Justice,  who  had  before  delivered 
his  opinion,  that  generally  virtute  cujus  is  not  to  be  traversed  containing  matter  of 
law,  but  when  it  is  mixed  with  fact,  then  it  may  be  tra-[177]-versed.  And  in  that 
case  these  three  Judges  held  the  opinion  of  Treby,  Ch.  J.  that  the  taking  the  pri.soner 
was  traversable. 

In  Foster  r.  Jackson,  Hob.  52.,  the  traverse  was  allowed,  but  that  was  after  verdict, 
and  therefore  does  not  .so  much  bear  upon  the  point.  In  (iroenvelt  v.  The  College 
of  Physicians,  12  Mod.  386.,  1  Lord  Raymond,  -154.,  Comyns'  Report,  76.,  the  traverse 
was  that  the  Plaintiff  was  not  arrested  by  virtue  of  the  warrant  stated  in  the  plea. 
That  traverse  was  held  bad. 

The  case  of  Beale  v.  Simpson  appears  to  me  to  unravel  the  whole  of  the  difficulty 
as  to  the  virtute  cujus,  and  similar  passages,  not  being  traversable,  that  the  reason 
is  that  it  only  collects  the  matter  alleged  before,  and  draws  a  conclusion  from  it,  and 

*  1  Saund.  20. 
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then,  being  matter  of  law,  it  is  not  traversable.  But  where  it  is  mixed  with  matter 
of  fact,  there  it  is  traversable.  Now,  in  the  present  case,  if  the  law  was  that  goods 
are  to  be  considered  as  taken  in  execution  by  the  mere  delivery  of  the  writ  to  the  slicrifi", 
then  I  certainly  agree  that  the  allegation  by  virtue  whereof  the  sheritt'  seized  the 
goods  in  execution,  would  be  an  inference  of  law,  and  therefore  not  traversable  ;  but 
as  I  am  of  opinion  that  the  delivery  of  the  writ  to  the  sheriff  does  not  of  itself  constitute 
a  taking  the  goods  in  execution,  1  think  the  seizure  of  the  goods  by  virtue  of  the  writ 
is  not  a  matter  of  law,  but  is  a  matter  of  fact  whether  the  slierifi'  seized  by  virtue  of 
the  writ  or  not,  and  therefore  traversable.  I  may  remark,  that  if  any  particular 
technical  effect  is  to  be  given  to  the  words  "  by  virtue  whereof,"  they  are  not  a  necessary 
allegation  in  the  plea,  and  may  be  treated  as  surplusage.  It  would  be  sufficient  to 
allege  [178]  that  after  the  making  the  warrant  the  bailiff's  took  the  goods  in  execution. 
This  expression,  however,  although  it  avoids  the  "  virtule  cujus,"  comes  really  to  the 
same  thing  ;  and  the  point  in  this  part  of  the  argument  is,  in  effect,  whether  the 
delivery  of  the  writ  to  the  sheriff,  in  point  of  law,  amounts  to  a  seizure  of  the  goods 
in  execution,  so  as  to  say  that  the  traverse  of  the  seizure  in  execution,  or  under  the 
writ,  or  similar  language,  is  a  matter  of  law.  If  not,  then  it  is  a  matter  of  fact,  and 
traversable. 

On  the  second  point,  my  opinion  is,  that,  if  there  was  ever  an  actual  seizure  that 
was  an  execution  executed,  and  the  evidence  in  your  Lordships'  question  was  not 
admissible,  I  do  not  think  it  can  be  inquired  into  what  motive  the  Defendant  liad 
in  suing  out  the  writ.  If  there  was  a  valid  debt  and  judgment,  he  liad  a  right  to 
sue  out  a  writ  of  execution,  and  though  his  object  might  be  by  means  of  that  to  get 
possession  of  the  goods  which  he  could  not  otherwise  so  easily  have  done,  and  tliereby 
to  acquire  some  benefit  to  himself  which  he  would  not  have  had  but  for  the  writ, 
I  do  not  know  why  he  cannot  make  use  of  a  lawful  proceeding  to  acquire  that  advan- 
tage ;  and  that  such  motive  and  object  are  not  inquireable  into,  sufficiently  appears 
from  Crowther  v.  Ramsbottom  (in  which  I  certainly  concur),  if  the  writ  be  once  exe- 
cuted. The  nature  and  object  of  the  other  purpose,  and  the  claim  is  not  stated  in 
your  Lordships'  question,  and  I  am  not  at  liberty  to  refer  to  the  bill  of  exceptions, 
but  must  confine  myself  to  the  questions  submitted  to  the  Judges  ;  hut  it  does  not 
appear  from  the  questions  that  the  ulterior  object  he  had  in  view  was  unlawful  ;  and 
therefore,  if  he  executes  a  lawful  act,  and  it  does  not  appear  [179]  that  his  ulterior 
object  was  for  an  unlawful  purpose,  the  only  detriment  that  the  Plaintiff  could  sustain 
is,  that  the  Defendant  has  a  better  means  of  enforcing  his  claim,  and  I  do  not  see 
what  damage  in  point  of  law  the  Plaintiff  has  sustained. 

But  then,  it  is  said,  that,  although  the  mere  delivery  of  the  writ  to  the  sheriff 
may  not  amount  to  execution  of  the  writ,  yet  that  if  the  same  person  who  is  sheriff 
seizes  the  goods  for  quite  a  different  cause  from  any  thing  connected  with  the  writ, 
and  which  he  shews  to  be  different  both  by  his  words  and  acts,  yet  nevertheless  tliat 
is  in  point  of  law  a  seizure  under  the  writ,  and  if  an  action  of  tresj^ass  be  brought 
against  him  for  the  seizure,  he  may  treat  that  seizure  as  a  seizure  under  the  writ, 
and  justify  accordingly,  and  several  cases  are  cited  which  it  is  said  shew  the  law  to 
be,  that  if  a  man  has  two  authorities  to  take  goods,  and  he  takes  professedly  under 
one,  he  may  afterwards  justify  in  trespass,  or  avow  for  the  other.  In  Butler  and 
Baker's  case,  in  3  Coke,  "2G.  a,  it  is  said,  that  if  a  man  takes  a  distress  for  one  thing, 
yet,  when  he  comes  into  a  court  of  record,  he  may  avow  for  what  thing  he  pleases  ; 
for  which  is  cited  Fitzherbert's  Abridgment,  Avowry,  232.;  and  so  in  an  anonymous 
case,  in  2  Leon.  196.,  A.  distrains,  and  being  asked  for  what  cause  he  distrains,  he 
assigns  a  cause  which  is  not  sufficient,  and  afterwards  an  action  is  brought  against 
him  :  he  may  avow  the  distress  for  another  cause.  In  Groenvelt  y.  College  of 
Physicians,  12  Mod.  38(;.,  1  Lord  Raym.  454.,  Comyns'  Report,  76.,  it  was  said  by 
Lord  Holt,  in  giving  the  judgment  of  the  Court,  "  Suppose  one  has  a  legal  and  an 
"  illegal  warrant,  and  enter  by  virtue  of  the  illegal  warrant ;  yet  he  may  justify[180]  by 
"  virtue  of  the  legal  one,  for  it  is  not  by  what  he  delivers,  but  the  authorit}'  which 
"  he  has  is  his  justification."  And  then  he  goes  on  with  what  I  have  above  mentioned 
from  3  Coke,  26.  a,  as  to  the  distraining  for  one  thing  and  avowing  for  another.  In 
Crowther  v.  Ramsbottom,  7  T.  R.  6.54.,  Lord  Kenyon  repeats  what  I  have  before 
mentioned  as  to  distnaining  for  one  thing  and  avowing  for  another,  and  he  adds, 
that  it  appears  the  Defendant  was  justified  under  the  process  of  the  Consistory  Court 
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in  entering  upon  the  Plaintiff  and  taking  his  goods  in  order  to  compel  an  appearance, 
and  therefore  the  question  ought  not  to  have  been  left  to  the  jury,  to  say  whether 
tliey  entered  for  that,  or  some  other  cause  ;  and  Mr.  Justice  Lawrence  quotes  what 
I  have  above  mentioned  fiom  Lord  Holt,  and  adds,  it  was  not  essential  to  enquire 
what  the  Defendants  said  when  they  entered  and  seized,  but  only  whether  they  had 
in  fact  a  legal  warrant  to  justify  them. 

These  authorities,  beginning  with  Fitzherbert,  are  continued  down  to  Lord  Coke 
and  Leonard's  Reports,  and  further  continued  to  more  modern  times,  as  reported 
in  Groenvelt  v.  College  of  Physicians  [12  Mod.  386  ;  1  Ld.  Raym.  454],  and  again 
recognized  and  confirmed  in  Crowther  v.  Ramsbottom  [7  T.  R.  654]  ;  and  I  must 
either  subscribe  to  the  doctrine  established  by  those  authorities,  or  say  they  are  not 
law,  or  distinguish  them  so  as  to  be  reconciled  to  the  opinion  I  am  now  delivering. 
I  think  that  these  cases  are  law,  but  that  a  distinction  may  be  taken,  and  that  the 
rule  should  be  confined  to  those  cases  where  the  seizure  had  been  made  under  the 
process  of  the  law,  and  that  where  a  man  seizes  goods  having  two  rights  of  seizure 
of  goods,  or  of  the  person,  [181]  either  under  the  process  of  courts,  or  by  distress  as 
to  goods,  he  may  be  taken  to  have  seized  or  imprisoned  under  all  the  different  authori- 
ties which  he  has  at  the  time  ;  and  when  he  comes  to  justify  in  trespass,  or  avow 
in  replevin,  he  may  use  whichever  of  the  authorities  he  thinks  proper  ;  and  that  rule 
would  reconcile  all  the  cases  as  to  distraining  for  one  cause  and  avowing  for  another. 
And  so  also  in  Groenvelt  v.  The  College  of  Physicians,  the  rule  laid  down  may  well 
apply,  because  if  a  sheriff  has  a  ma  i  in  custody  at  all,  he  is,  as  a  matter  of  law,  in  his 
custody  in  all  actions  in  which  the  sheriff'  has  any  process  of  detainer  against  the 
person  ;  and  therefore  if  he  be  in  custody  by  operation  of  law,  the  sheriff"  may  justify 
under  any  process  which  he  has  against  the  party  ;  and  it  is  quite  evident  from  what 
is  said  in  giving  judgment  in  that  case,  that  there  was  another  writ  or  warrant  besides 
that  which  was  the  subject  of  the  traverse  ;  and  it  is  quite  evident  from  the  reasoning 
and  the  grounds  of  the  judgment  in  Groenvelt  v.  The  College  of  Physicians,  that  there 
were  two  warrants  against  the  Plaintiff  ;  and  in  all  these  cases  lastly  referred  to, 
that  there  were  two  authorities,  and  therefore  that  they  fall  within  the  intention 
of  the  rule,  I  have  pointed  out. 

In  Crowther  v.  Ramsbottoni,  however,  there  was  only  one  authority,  and  yet 
Lord  Kenyon  and  Mr.  Justice  Lawrence,  nevertheless  apply  the  same  rule  of  law  ; 
but  then,  in  that  case,  it  is  quite  clear  that  there  was  a  seizure  under  the  process  of 
the  Court,  and  that  process  was  executed,  and  therefore  that  the  verdict  was  wrong, 
and  there  ought  to  have  been  a  new  trial  :  and  it  very  well  might  be,  that,  if  the 
officer  seized  under  the  writ,  [182]  it  should  not  be  enquired  into  what  his  object 
was,  whether  to  compel  an  appearance,  or  to  compel  the  Plaintiff'  to  pay  the  debt 
and  costs.  If  he  ever  executed  the  writ,  the  law  would  say  what  was  the  efl'ect  of  that, 
and  it  was  not  competent  to  enquire  what  his  object  or  motive  was  in  executing  it. 
That  case  may  in  a  certain  degree  appear  to  militate  against  my  opinion  ;  but 
that  opinion  is  only  that  the  proposed  evidence  is  admissible  to  shew,  in  fact,  whether 
the  goods  were  seized  under  the  writ  or  not.  That  was  not  the  point  there,  which 
appears  to  be  as  to  the  object  he  had  in  view  when  he  executed  the  writ. 

I  may  here  notice,  that  several  cases  have  occurred  where  two  writs  of  fieri  faciaft 
have  been  delivered  to  the  sheriff  at  the  suit  of  different  Plaintiff's  at  different  times, 
and  the  sheriff  has  seized  under  the  second  writ  first,  and  questions  have  arisen  as  to 
the  right  of  the  Plaintiff  under  the  first  writ  to  priority,  and  as  to  the  liability  of  the 
sheriff  :  as  Smallcomb  v.  Buckingham,  1  Lord  Raymond,  '251.  ;  Phitchinson  v.  John- 
ston, 1  Term  Rep.  729.  ;  Rybot  v.  Peckham,  in  the  notes  to  the  last  case  ;  Payne  v. 
Drew,  4  East,  523.  ;  Jones  v.  Atherton.  7  Taunt.  56.,  2  Marshall,  375.  ;  in  which 
last  case  Gibbs  Ch.  J.  says  the  writ  which  first  comes  to  the  sheriff"s  hands  must  have 
priority  ;  which  shews  that  the  second  writ  is  to  be  considered  as  operating  in  favour 
of  the  first,  and  that  when  the  sheriff'  has  a  writ  in  his  office,  though  no  warrant  on 
it  if  he  afterwards  get  possession  by  any  other  means,  professedly,  perhaps,  under 
another  writ,  he  must  be  taken  to  hold  them  under  the  former.  In  all  these  cases 
there  was  an  actual  seizure  under  one  writ  or  the  other,  although  in  [183]  the  last 
case  Gibbs  Ch.  J.  uses  a  very  general  expression,  that  if  the  writ  be  in  the  office  and 
the  sheriff  gets  possession  of  the  goods  by  any  other  means,  that  must  be  taken  to  be 
in  his  character  of  sheriff,  and  not,  as  in  the  present  case,  under  a  claim,  which 
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by  your  Lordships'  ((uestion  1  take  to  be  wlmlly  unconnected  with  any  legal 
process. 

This  case  then  falls  within  the  opinion  whicli  1  have  formed,  that  the  rule  should 
be  confined  to  cases  where  both  the  authorities  are  under  the  process  of  courts,  or  a 
distress.  For  the  reasons  before  given,  1  am  of  opinion,  that  whether  the  goods  were 
taken  in  execution  under  this  writ  was  a  matter  of  fact  to  be  enquired  of  by  the  jury, 
and  the  evidence  which  your  Lordships  have  mentioned  was  admissible  in  support 
of  the  negative  of  the  issue  :  if  the  Plaintiff  has  sustained  no  damage,  he  can  maintain 
no  action.  If  he  had  sustained  any  damage,  the  subject  of  legal  enquiry,  1  think 
he  has  no  right  to  give  evidence  of  it  on  these  pleadings.  He  must  either  have  brought 
a  different  kind  of  action,  or  else  in  this  action  had  his  pleadings  differently  framed, 
according  as  his  ease  would  authori.se  him. 

Bayley,  B. — The  preliminary  facts  upon  which  the  question  from  your  Lordships 
to  His  Majesty's  Judges  is  founded,  are  these  : — 

An  action  of  trespass  being  brought  against  a  sheriff  and  another  person  for  enter- 
ing Plaintiff's  house,  and  seizing  and  taking  away  his  goods  on  divers  days  and  times, 
the  sheriff  pleaded  a  justification  under  a  writ  of  fieri  facias,  issued  against  the  goods 
of  A.  B.  at  the  suit  of  the  Defendant,  averring  that  goods  of  A.  B.  were  in  the  house, 
[184]  and  that  he  entered  the  house  to  seize,  and'did  seize  and  sell  them  under  the  writ  ; 
the  other  Defendant  pleaded  the  same  plea,  with  the  addition  of  judgment  recovered 
by  himself  against  A.  B.  ;  the  Plaintiff  replied,  admitting  the  judgment  and  the  writ, 
and  traversing  the  residue  of  the  cause,  and  also  added  a  new  assignment  at  other 
times,  and  on  other  occasions,  and  for  other  purposes,  and  also  alleging  excess.  At 
the  trial  it  appeared,  that  the  sheriff  had  made  a  warrant  to  his  officer,  who  entered 
the  house,  and  continued  therein  until  all  the  goods  were  removed,  which  occupied 
three  or  four  days,  and  that  the  sheriff  was  indemnified  by  the  other  Defendant. 

Upon  this  statement  the  question  your  Lordships  have  proposed  is  this  : — "  Was 
"  it  competent  by  law  on  these  pleadings  for  the  Plaintiff  to  shew  at  the  trial,  in  main- 
"  tenance  of  his  action,  that  the  acts  of  the  Defendants  were  not  really  done  under  or 
"  in  execution  of  the  writ,  but  for  another  purpose,  under  another  claim,  and  that 
"  the  writ  and  proceedings  under  it  were  a  mere  cokjur  and  contrivance  to  get  posses- 
"  sion  of  the  goods  ;  "  and  I  am  of  opinion  tliat  it  was.  There  are  three  modes  in 
which  a  plea  of  justification  can  be  answered.  First,  by  confessing  the  material  facts 
it  states,  and  by  the  introduction  of  additional  facts,  avoiding  the  effect  which  the  facts 
stated  in  the  plea  would  otherwise  have.  Secondly,  By  traversing  all  or  some  of  the 
material  facts  the  plea  contains.     Thirdly,  By  new  assigning. 

In  the  first  statement  to  which  our  attention  is  directed,  the  Plaintiff  has  traversed 
and  new  assigned  ;  and  if  the  evidence  offered  were  calculated  to  support  either  the 
traverses  or  the  new  assign-[185]-ment,  it  was  competent  to  the  Plaintiff  to  give  it. 
If  the  evidence  offered  is  to  be  considered  as  confessing  all  the  material  facts  stated 
in  the  plea,  and  introducing  new  facts  in  avoidance  of  the  justification  which  the  plea 
would  otherwise  afl'ord,  it  certainly  ought  not  to  have  been  admitted  upon  the  traverse. 

We  must  see,  therefore,  what  are  the  material  facts  stated  in  justification,  what, 
in  the  language  of  the  traverse,  is  "  the  cause  "  alleged  by  the  Defendants  for  the  tres- 
passes they  profess  to  justify.  The  trespasses  the  Defendants  profess  to  justify  are, 
the  entry  into  the  house  and  the  seizing  of  the  goods  ;  and  the  grounds  upon  which 
the  sheriff  professes  to  justify  them  is,  that  he  had  a  writ  commanding  him  to  cause 
to  be  made  of  the  goods  and  chattels  of  A.  B;  a  certain  sum  of  money  ;  that  there 
were  goods  of  A.  B.  in  the  Plaintiff's  house  ;  and  that  thereupon,  the  Defendant  under 
and  by  virtue  of  the  writ,  entered  the  house  to  seize  them,  and  did  seize  and  sell  them. 
The  other  Defendant  states  that  he  had  a  judgment  upon  which  that  writ  of  fieri 
facias  was  founded. 

Now  what  are  the  material  facts  alleged  in  these  justifications  1  Has  the  sheriff 
alleged  enough  when  he  has  stated  the  writ,  and  that  there  were  goods  in  the  house 
liable  to  be  seized  under  it ;  or  has  the  other  Defendant  stated  enough  when  he  has 
added  his  judgment  t  Is  it  not  essential  that  they  should  go  further,  and  state,  in 
fact,  that  they  did  seize  under  it  1  Is  there  any  instance  in  which  such  a  statement 
is  omitted  1  Suppose  nothing  stated  but  the  judgment  and  writ,  and  the  fact  that 
the  goods  were  in  the  house  ;  would  it  not  have  been  an  unanswerable  objection, 
that  you  [186]  have  .stated  grounds  which  would  have  justified  you  had  you  acted 
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on  these  grounds  :  but  you  do  not  allege  that  you  did  act  upon  them.  Suppose 
the  plea  had  omitted  the  "  virtute  cujus,"  and  had  stated  only  that  the  Defendants 
afterwards,  whilst  the  judgment  and  writ  were  in  force,  had  seized  the  goods  ;  would 
not  that  plea  have  been  open  to  a  special  demurrer,  on  the  ground  that  it  did  not  state 
that  they  seized  under  or  by  virtue  of  the  writ  ?  Is  it  a  consequence,  that,  because 
I  have  a  judgnient  and  writ  against  a  man  under  which  I  might  seize  his  goods,  that 
when  I  seize  his  goods  I  really  do  make  seizure  under  such  judgment  and  writ  ?  I 
may  have  a  conditional  bill  of  sale  from  him  of  those  very  goods,  and  may  have  seized 
under  that  bill  of  sale  ;  1  may  be  consignee  of  the  goods  from  him,  and  may  have  taken 
under  bills  of  lading  which  he  has  sent  me. 

The  fact,  then,  that  the  Defendant  might  have  seized,  and  would  have  been 
warranted  in  seizing  under  a  judgment  and  execution,  does  not  exempt  him  from 
the  obligation  upon  a  justification  to  state  that  he  did  so  ;  and  if  so,  the  fact  of  having 
so  seized  is  an  essential  part  of  the  cause  stated  in  his  plea,  and  is  liable  to  be  put  in 
issue  either  by  a  general  or  by  a  special  traverse.  Had  the  writ  been  a  capias  ad 
respondendum,  or  other  mesne  process,  and  the  sheriff"  had  justified  under  it,  when 
it  was  returned  he  must  not  only  have  stated  that  he  seized  under  and  by  virtue  of 
it,  but  he  must  have  stated  that  he  returned  it  :  Freeman  v.  Blewett,  1  Lord  Raym. 
632.  And  why  1  Because  process  will  not  jusstify  him,  he  shall  not  be  protected  by 
it,  unless  he  shews  that  he  paid  a  due  and  full  obedience  in  acting  under  it  :  8.  C. 
Salk,  [187]  409.  So,  in  Myddleton  v.  Pi'ice,  1  Wils.,  it  is  decided  that  where  an  officer 
justifies  under  process,  he  ought  to  return  it,  and  he  must  shew  that  he  has  done  all 
which  it  was  his  duty  to  do  ;  and  if  he  must  shew  it,  is  it  not  a  traversable  allegation  1 

It  is  said,  however,  that  to  include  a  "  virtute  cujvs  "  in  a  traverse,  is  unwarrant- 
able, and  that  the  better  opinion  is  it  cannot  be  done.  Where  a  "  virtute  cujus  "  is 
a  mere  inference  of  law  drawn  from  premises  previously  stated,  I  agree  it  cannot  be 
traversed  ;  but  where  it  is  not  a  legal  result,  but  a  piire  question  of  fact,  I  believe 
all  the  authorities  shew  that  it  may  be  traversed.  If,  for  instance,  you  allege  that 
A.  was  in  custody  of  the  sheriff  at  the  suit  of  B.,  and  that  C,  who  had  a  judgment 
against  him,  delivered  a  capias  ad  satisfaciendum  against  him  to  the  sherifi",  where- 
by he  became  and  was  in  custody  of  the  said  sheriff  at  the  suit  of  C,  a  traverse  that 
he  thereby  became  in  custody  at  the  suit  of  C.  would  be  clearly  bad,  because  the  law 
says,  in  such  case,  he  does  become  in  the  sheriff's  custody  at  the  suit  of  C,  and  the 
traverse,  therefore,  would  be  the  traverse  of  a  mere  matter  of  law.  So  wherever  a 
"  virtute  cujus  "  introduces  a  consequence  of  law  only  from  matter  of  fact  previously 
stated,  the  consequence  of  law  cannot  be  traversed,  but  the  matter  of  fact  must  be 
the  object  of  the  answer.  But  where  a  "  virtute  cujus  "  introduces  matter  of  fact, 
it  may  be,  and  continually  is,  included  in  a  traverse. 

In  Foster  v.  Jackson,  Hob.  52.,  the  point  traversed  was,  whether  the  sheriff'  took 
J.  S.  and  had  him  in  custody  by  virtue  of  a  capias  ad  satisfaciendum.  In  Bennett 
V.  Filkins,  1  Saund.  20.,  where  the  point  upon  the  pleadings  was,  whether  De-[188]- 
fendant,  when  he  gave  a  bail-bond,  was  in  custody  under  a  warrant  upon  a  writ  return- 
able on  a  Friday,  which  was  before  the  bail-bond  was  given,  or  upon  a  writ  returnable 
on  a  Saturday,  the  day  when  the  bail-bond  was  given  ;  the  point  traversed  was, 
whether  he  was  in  custody  by  virtue  of  the  warrant  on  the  Saturday  writ  ;  and  in 
Beale  v.  Simpson,  [1]  Lord  Raym.  408.  the  question  being  under  which  of  two  writs  of 
habeas  corpus  one  B.  had  been  taken  out  of  Defendant's  custody  ;  the  traverse  was, 
that  B.  was  taken  out  of  Defendant's  custody  by  virtue  of  the  former  of  the  two  writs  ; 
and  this  traverse  was  held  to  be  well  taken  by  Powell,  Neville,  and  Blencowe,  again.st 
Treby.  So  much  stress  however,  has  been  laid  upon  the  opinion  of  Lord  C.  J.  Treby, 
that  I  think  it  right  to  shew  that  it  does  not  militate  against  the  opinion  which  I  am 
submitting  to  this  house.  Whoever  will  carefully  attend  to  the  two  opinions  he 
delivered,  will  find  that  he  does  not  put  the  case  wholly  upon  the  ground  that  every 
traverse,  including  a  "  virtute  ctijus,"  was  bad  ;  for  he  admits  that  the  traverse  in  that 
case  would  have  been  good  after  verdict.  His  objection  rested,  in  part  at  least,  upon 
the  intricacy  of  that  traverse,  and  the  multiplicity  of  matter,  i.e.  of  fact  and  of  law, 
which  it  contained  ;  and  he  laid  considerable  stress  upon  the  manner  in  which  that 
came  before  the  court,  viz.  upon''special  demurrer.  The  undue  reliance,  too,  which 
he  places  upon  Green  v.  Jones,  1  Saun.  298.,  seems  to  me  to  diminish  the  weight  of 
his  authority  ;  for  he  considers  that  as  a  judgment  in  point,  whereas  in  that  case 
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there  was  no  traverse  but  uiily  a  dictiun  from  Saunders,  who  was  of  counsel  for  the 
Plaintiff.  That  dictum  was,  [189]  that  "  the  Defendant  liad  only  shewn  that  a  bill 
"  of  Middlesex  had  been  sued  out  per  quod  the  sheritl'  made  his  wan-ant ;  so  he  lias 
"  not  alleged  any  thing  traversable  except  the  per  quod  which  is  not  traversable."  The 
cases,  therefore,  of  Beale  v.  Simjason,  and  Green  v.  Jones,  appear  to  me  to  furnish 
no  reasonable  ground  for  saying  that  the  including  the  "  virlute  ciijus  "  in  the  traverse 
mentioned  in  your  Lordships'  question,  in  no  respect  affects  the  vahdity  of  that  tra- 
verse, or  prevents  it  from  including  the  question,  whether  the  sheriff'  seized  by  virtue 
of  the  writ. 

Two  cases,  however,  were  mentioned  at  your  Lordships'  bar,  which,  I  think,  we 
are  called  upon  to  notice,  viz.  Groenvelt  v.  Burwell,  [1]  Lord  Raym.  ■4.52.,  and  Crowther 
i).  Ramsbottom,  7  T.  R.  G54. — In  Groenvelt  v.  Burwell,  the  Defendant  justified  an 
arrest  under  a  sentence  and  warrant.  The  warrant  directed  the  officer  to  take  the 
Plaintiff',  and  deliver  him  to  the  keeper  of  the  gaol  of  Newgate  ;  and  the  plea  alleged 
that  the  officer  did  take  him  by  virtue  of  the  warrant,  and  delivered  him,  with  the 
warrant,  to  the  keeper  of  Newgate,  there  to  be  detained,  etc.;  the  replication  was, 
that  Defendants  took  him  of  their  own  wrong,  and  not  by  virtue  of  the  warrant  ;  the 
replication,  therefore,  admitted  that  the  warrant  had  issued,  that  it  was  in  the  hands 
of  the  officer,  and  that  what  it  required,  viz.  that  the  Plaintiff  should  be  delivered 
to  the  keeper  of  Newgate,  had  been  eft'ected  under  it.  The  Defendants  demurred, 
and  the  traverse  was  held  bad  :  first,  because,  had  the  Plaintiff  been  arrested  by  the 
officer  upon  any  other  warrant,  he  ought  to  have  shown  it  specially ;  and  secondly, 
because,  though  he  had  been  arrested  [190]  under  any  other  warrant,  he  would, 
in  law,  have  been  arrested  under  every  other  warrant  the  party  making  the  arre.st 
had  at  the  time,  and  consequently  was,  in  point  of  law,  arrested  under  the  warrant 
stated  in  the  plea.  That  traverse,  therefore,  would  have  referred  to  the  jury  what 
upon  the  pleadings  was  a  mere  question  of  law,  and  was,  therefore,  upon  the  distinction 
which  I  have  made,  clearly  bad. 

In  Crowther  v.  Ramsbottom,  7  T.  R.  654.,  the  Defendant  seizing  cattle,  justified 
under  a  warrant  upon  a  justicies,  to  compel  an  appearance  in  replevin,  and  alleged 
that  the  Plaintifi'  having  appeared,  the  cattle  were  returned.  The  Plaintiff'  admitted 
the  justicies,  but  traversed  the  residue  of  the  cause.  It  appeared  in  evidence,  that 
when  the  Defendant  seized  he  had  his  warrant  with  him,  and  shewed  it,  and  that 
he  returned  the  cattle  when  an  appearance  was  entered  ;  but  there  being  proof  that 
he  said,  at  the  time  he  seized,  he  was  seizing  for  a  debt,  it  was  left  to  the  jury  whether 
the  Defendant  entered  for  the  mere  purpose  of  compelling  an  appearance,  or 
whether  for  the  purpose  of  compelling  Plaintiff'  to  pay  the  debt  ;  and  the  jury 
found  for  the  Plaintiff.  Now  it  was  clear,  there,  that  the  Defendant  entered  under 
the  warrant :  he  had  it  with  him,  and  produced  it,  and  t\i6  object  of  the  warrant, 
viz.  to  compel  an  appearance,  was  answered.  If  he  had  any  ulterior  purpose,  viz. 
that  of  compelling  the  payment  of  a  debt,  the  pleadings  were  not  calculated  to  raise 
that  question,  the  only  issue  was,  whether  the  residue  of  the  cause  stated  in  his  plea, 
i.e.  his  having  a  warrant  and  acting  under  it,  were  proved.  The  verdict,  therefore, 
was  clearly  wrong,  and  the  [191]  Court  could  not  do  otherwise  than  grant  a  new 
trial ;  but,  on  account  of  some  expressions  which  fell  from  the  Court,  stress  is  particu- 
larly laid  on  that  case.  Lord  [Kenyon]  says,  "  I  never  understood  a  man  was  obliged 
"  to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at  the  time  when  it 
"  was  made.  If  he  has  legal  justification  for  what  he  did,  it  is  sufficient.  A  man 
■■  may  distrain  for  rent,  and  avow  for  heriot  service.  Now,  here,  it  appears  that  the 
"  Defendants  were  justified  under  the  process  of  the  county  court  in  entering  upon 
■"  the  Plaintiff  and  taking  his  goods,  in  order  to  compel  an  appearance  ;  and,  therefore, 
■"  the  question  whether  they  entered  for  that  or  for  some  other  cause,  ought  not  to 
"  have  been  left  to  the  jury.  The  verdict,  therefore,  proceeded  on  a  mistake  of  the 
''  law.  Lawrence  J.,  the  only  other  judge  who  spoke,  referred  to  Groenvelt  r.  Burwell 
"  [1  Ld.  Raym.  452]  as  in  point,  and  observed  that  the  judge,  in  the  case  in  question, 
"  had  left  to  the  jury  what  in  Groenvelt  v.  Burwell  was  stated  to  be  immaterial  :  for 
"  it  was  not  material  to  enquire  what  they  said  when  they  entered  and  seized,  but 
"  only  whether  they  had,  in  fact,  a  legal  warrant  to  justify  them." 

Now  all  expressions  are  to  be  considered  in  conjunction  with  the  facts  of  the  case 
in  which  they  are  used  ;  and  in  Crowther  v.  Ramsbottom  [7  T.  .R.  654],  there  was 
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no  doubt,  not  only  that  the  Defendants  had  the  warrant  under  the  justicies  at  the 
time  when  they  seized,  but  that  they  seized  under  it,  and  enforced  the  obedience  whicli 
that  writ  required  :  at  least,  there  was  nothing  to  shew  that  they  had  repudiated  the 
right  to  refer  to  that  warrant  as  the  ground  on  which  they  acted.  The  expressions, 
then,  of  Lord  [192]  Kenyon  and  Mr.  Justice  Lawrence,  taken  in  conjunction  with 
the  facts  of  that  case,  go  no  farther  than  this,  that  whoeyer  seizes  another  man's 
goods,  and  has  a  right  by  warrant,  whicli  it  is  his  duty  to  execute,  so  to  seize  them , 
and  applies  that  seizure  to  the  purposes  which  that  warrant  directs,  he  is  not  precluded 
by  any  thing  he  says  at  the  time  of  the  seizure  from  so  applying  them  ;  but  that  does 
not  bear,  as  it  seems  to  me,  upon  a  case  where  the  officer  does  not  apply  the  seizure 
to  the  purposes  of  his  warrant,  but  leaves  those  purposes  wholly  unsatisfied. 

Upon  this  ground,  therefore,  that,  in  Groenvelt  r.  Burwell  [1  Ld.  Eaym.  452], 
and  Crowther  v.  Ramsbottom  [7  T.  R,  654],  the  warrant  was  ultimately  pursued, 
and  the  thing  it  commanded  was  enforced,  which  was  not  the  case  here,  it  seems  to 
me  that  those  cases  form  no  ground  for  impeaching  the  opinion  which  I  submit  to  the 
house,  that,  upon  the  traverse  absque  residuo  causce,  it  was  competent  to  the  Plaintiff' 
to  shew  that  the  acts  of  the  Defendant  were  not  really  done  under  or  in  execution 
of  the  writ,  but  for  another  purpose,  and  under  another  claim,  and  that  the  writ  and 
proceedings  under  it  were  a  mere  colour  and  contrivance  to  get  possession  of  the  goods, 
and  that  what  the  writ  required,  viz.  to  cause  the  debt  for  which  the  judgment  was 
obtained  to  be  made,  was  never  effected  or  attempted. 

This  being  my  opinion,  it  is  unnecessary  to  say  any  thing  upon  the  new  assign- 
ment ;  I  will  only  observe,  that,  unless  the  Plaintiff  proves  more  trespasses  than  the 
plea,  if  unanswered,  necessarily  covers,  he  cannot  both  reply  to  the  plea  and  new 
assignment  :  he  may  do  either,  not  both. 

[193]  Lord  Wynford, — Your  Lordships  must  feel  great  obligation  to  the  learned 
Judges  for  the  trouble  they  have  taken  in  examining  this  very  intricate  case— intricate 
only  upon  the  point  with  respect  to  the  pleadings  ;  for  w' ith  respect  to  the  justice 
of  the  case,  it  is  impossible  that  any  man  (to  use  the  expression  of  a  learned  judge  now 
no  more),  either  layman  or  lawman,  as  he  was  in  the  habit  of  saying,  can  for  amoment 
doubt.  One  of  my  learned  brothers  who  last  addressed  your  Lordships,  has  said 
that  he  cannot  look  to  the  bill  of  exceptions.  It  is  perfectly  true,  the  question  put 
by  your  Lordships  unfortunately  precludes  the  learned  Judges  looking  to  the  bill 
of  exceptions  ;  and,  therefore,  his  Lordship  truly  says,  he  cannot  say  whether  the 
Plaintiff  is  injured  or  not,  because  he  is  not  informed  of  the  facts  of  the  case :  when  I  say 
he  is  not  informed,  he  knows  them,  but  he  does  not  know  them  in  that  manner  in  which 
he  can  avail  himself  of  that  knowledge  in  answering  this  question.  But  your  Lord- 
ships are  not  in  that  situation  ;  your  Lordships  can  look  at  the  bill  of  exceptions  ;  it 
is  upon  the  record,  and  that  is  before  you  ;  and  there  you  will  see  that  the  Plaintiff 
will  be  grievously  injured  if  he  does  not  recover  in  the  present  action.  This  case  was 
decided  in  the  Court  below  more  than  five  years  ago,  and  I  am  sorry  that  it  is  possible 
that  a  case  can  be  so  long  pending  in  any  of  our  courts.  I  hope,  for  the  honour  of 
the  administration  of  justice,  that  is  one  of  the  evils  that  will  soon  be  corrected.  It 
was  decided  in  the  Court  of  Exchequer  Chamber,  by  eight  Judges,  four  Judges  of 
the  Common  Pleas,  of  whom  I  was  one,  and  the  four  Barons  of  the  Exchequer :  only 
one  of  these  eight  Judges  now  remains  to  assist  your  Lordships,  all  the  other  [194] 
Judges  have  either  left  the  bench  from  age  or  infirmity,  or  are  gone  to  receive  the 
reward  of  their  virtues  and  their  labours.  Your  Lordships  have  now  the  authority 
of  thirteen  Judges, — my  late  noble  and  excellent  friend.  Lord  Tenterden,  who  first 
decided  the  cause  ;  the  eight  Judges  in  the  Court  of  Exchequer  Chamber,  who  con- 
firmed that  judgment  ;  and  of  four  out  of  the  five  Judges  who  have  attended  your 
Lordships,  three  of  whom  were  not  at  that  time  Judges  in  the  Courts  of  Westminster 
Hall,  Of  these  five,  one,  for  whom  I  entertain  the  greatest  possible  respect,  differs 
from  his  learned  brothers  ;  and  my  respect  for  that  learned  Judge  is  such,  that,  if 
the  question  in  this  cause  had  been  upon  the  merits,  or  the  justice,  his  opinion  would 
have  been  sufficient  to  have  induced  me  not  to  have  advised  your  Lordships  to  do 
what,  under  the  circumstances  of  the  case,  I  shall  feel  it  my  duty  to  advise  you  to  do, 

I  will  state  to  your  Lordships  the  facts  of  this  case,  as  they  appear  in  the  bill  of 
exceptions  : — The  Plaintiff  in  the  Court  below,  the  Defendant  in  error,  was  the  owner 
of  the  ship  Emerald.    That  ship  proceeded  on  a  voyage  to  New  South  ^Vales,  and  was 

742 


LUCAS   C.   NOUKKLl,S  [1833]  VII  BLIGH  N.  S. 

there  chartered  to  a  person  of  the  name  of  Thornton.  Thornton  loaded  tlie  sliip  and 
despatched  her  to  Enghind  ;  but  he  previously  retpiired  the  ca])tain  of  the  ship  to 
execute  a  bill  of  lading,  by  which  the  property  in  this  cargo  was  consigned  to  Hopley 
and  Lingham  ;  but  by  this  judgment  and  execution,  or  by  the  operation  of  it,  Hopley 
and  Lingham  thought  that  they  could  get  at  this  cargo  without  paying  the  freight ; 
an  attempt  which  perhaps  your  Lordships  will  think  a  little  dishonest,  and  not  the 
less  so  because  that  which  I  call  by  no  softer  name  than  fraud  was  to  be  accomplished 
[195]  by  an  abuse  of  the  process  of  the  law  which  is  intended  only  to  obtain  justice. 
Knowing  that,  if  they  took  the  cargo  as  the  consignees,  they  must  pay  the  freight, 
they  had  recourse  to  the  expedient,  being  creditors  of  Thornton,  of  suing  out  a  writ 
of  execution.  This  writ  was  issued  out  ;  and  it  appears  upon  this  bill  of  exceptions 
that  the  owner  of  tlie  ship  remonstrated  at  their  not  paying  the  freight  ;  but  Messrs. 
Hopley  and  Lingham  told  them  in  distinct  terms,  that  they  would  obtain  possession 
of  the  goods  by  any  means  without  paying  the  freight,  which  your  Lordships  must 
be  aware  was  very  considerable,  owing  to  the  length  of  the  voyage.  They  took 
the  goods  under  this  execution  ;  and  what  did  they  do  with  them  I  My  learned  friend, 
who  is  against  this  judgment,  has  told  your  Lordships,  that  it  is  immaterial  to  show 
how  they  dealt  with  the  goods.  Upon  that  point  I  entirely  differ  from  that  learned 
Judge.  The  duty  of  the  sheriff's  was  immediately  to  sell  those  goods  for  the  best 
price  to  be  obtained  ;  to  get  the  money  into  their  hands,  (not  suffering  the  Plaintiff' 
to  interfere  either  in  the  manner  of  the  sale,  or  in  the  raising  the  money  in  any  way 
whatever  ;)  and  when  they  had  raised  the  money,  to  pay  it  over  to  the  Plaintiffs  : 
instead  of  which,  Hopley  and  Lingham,  the  Plaintiffs  in  this  cause,  and  who  pretend 
only  to  be  creditors,  act  from  the  instant  of  the  execution  as  the  proprietors  of  the 
goods  :  they  apply  at  the  custom-house  to  have  them  landed  ;  they  state  that  tliey 
are  British  goods,  and  swear  that  Thornton  is  the  importer.  Now,  is  this  dealing 
with  these  goods  as  the  law  would  have  dealt  with  them,  if  these  persons  had  not  im- 
properly interfered  in  this  matter  1  Unquestionably  not.  They  had  nothing  to  do 
with  them  ;  [196]  they  should  have  left  them  to  the  entire  management  of  the  sheriffs  ; 
and  yet  those  persons,  immediately  that  they  have  got  hold  of  the  goods  by  the  execu- 
tion, proceed  to  use  them  as  their  own,  and,  forgetting  that  there  is  an  execution, 
they  deal  with  them  as  if  no  such  execution  had  been  issued  ;  and  it  is  quite  clear 
that  the  only  object  in  issuing  the  execution  was  to  cheat  the  Defendant  in  error  out 
of  his  freight  :  they  could  have  no  other  object. 

Now,  these  being  the  facts  of  the  case,  is  it  possible  that  any  man  can  doubt  what 
is  the  justice  of  the  case  ?  that  the  Plaintiff  is  entitled  to  his  verdict,  if  there  is  no 
rule  of  law  that  prevents  him.  If  that  had  been  the  case,  I  should  have  been  glad  to 
have  had  the  assistance  of  the  learned  Judge  who  could  not  tell  you  what  was  in  the 
bill  of  exceptions,  to  know  his  opinion  of  the  justice  of  the  case  :  if  his  eyes  could  have 
been  legally  opened  to  the  bill  of  exceptions,  1  do  not  believe  that  that  learned  and 
excellent  person  would  hesitate  for  one  instant  upon  the  question. 

This,  then,  brings  me  to  the  consideration  of  the  legal  difficulty  that  arises  upon 
this  record  : — The  action  is  an  action  of  trespass,  in  which  the  Plaintiff,  the  owner 
of  the  ship,  states,  "  You  (the  Defendants)  entered  on  board  my  ship,  and  have  taken 
"  these  goods,  and  you  have  deprived  me  of  my  property  in  them.  I  had  a  lien  upon 
"  them,  these  goods  being  a  security  for  the  freight."  To  which  the  Defendants  say, 
"  We  took  these  goods  under  an  execution  against  a  person  of  the  name  of  Thornton, 
■'  to  whom  these  goods  belonged."  It  is  perfectly  true  that  they  did  originally  belong 
to  Thornton,  but  Thornton  had  assigned  the  possessory  right  to  those  goods  to  the 
persons  who  took  them  in  execution  ;  and  they  could  have  taken  [197]  them  at  the 
instant  he  conceded  to  them  that  possessory  right  upon  paying  the  freight.  But  they 
treat  them  as  the  goods  of  Thornton,  and  they  say,  "  We  took  those  goods  under  an 
"  execution  against  Thornton  ;  "  and  they  go  on  to  allege  (as  I  think  they  were  bound 
to  allege,  after  having  taken  the  goods  in  execution),  "  that  afterwards,  and  before 
"  the  return  of  the  writ,  to  wit,  on  the  2d  of  July,  in  the  fourth  year  aforesaid,  in 
"  the  county  aforesaid,  the  sheriffs  sold  the  said  goods  and  chattels  ;  and  by  the  sale 
"  thereof  made  and  levied  the  S'lm  of  £1950  10s.  towards  satisfaction  of  the  debt  and 
"  damages."  Now,  the  Plaintiff  says,  in  the  first  place,  by  replication,  "  It  is  very 
"  true  you  did  take  the  goods  under  an  execution ;  but,"  he  goes  on  to  add,  "  after  you 
"  had  taken  them  in  your  own  wrong,  you  did  not  proceed  to  deal  with  those  goods 
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"  as  }-ou  ought  to  have  dealt  with  them  under  the  execution."  Now,  what  the  sheriff 
did  with  the  goods,  is  the  next  material  fact.  So  far  from  the  sheriff'  selling  them, 
as  they  allege  in  this  plea  that  he  did,  the  Plaintiffs  in  error  sold  tliem  ;  and  we  have 
upon  the  face  of  this  record  an  instruction  to  the  auctioneer  from  the  Plaintiffs  in 
error,  that  they  were  to  be  bid  for  by  a  certain  person,  if  the  goods  did  not  obtain 
a  certain  sum.  Is  this  plea  true  ?  Unquestionably  it  is  not.  Therefore,  whether 
this  cause  is  to  be  decided  upon  the  plea,  or  upon  the  new  assignment,  is  perfectly 
immaterial  :  if  the  action  can  be  supported  upon  either  count,  the  judgment  must 
stand.  Although  the  learned  Judges  have  not  thought  it  necessary  to  go  into  the 
question  upon  the  new  assignment,  being  of  opinion,  that  it  was  sufficient  to  falsify 
the  plea,  [198]  yet  I  cannot  help  thinking  that  the  new  assignment  is  material ;  and 
my  learned  brother,  whose  opinion  is  in  opposition  to  this  judgment,  is  a  little  mis- 
taken in  that  respect :  he  has  mistaken  the  fact :  that  learned  Judge  has  said,  that 
as  to  the  new  assignment,  it  does  not  allege  that  it  was  done  for  other  and  different 
purposes :  if  it  liad,  it  would  have  beau  demurrable.  As  to  its  being  demurrable, 
we  have  nothing  to  do  with  that.  If  it  was  demurrable,  and  not  demurred  to,  the 
Defendants  have,  fortunately  for  justice,  lost  the  opportunity  to  take  advantage 
of  that  slip.  But  the  new  assignment  does  state,  that  it  was  done  for  other  purposes 
than  in  those  pleas  mentioned.  Therefore,  I  cannot  help  thinking  that  the  new 
assignment  also  is  abundantly  sufficient,  because  it  states  a  fact  that  cannot  be  ques- 
tioned,— that  it  was  not  done  for  the  purpose  of  levying  this  debt  by  the  execution, 
but  that  it  was  done  by  the  parties  acting  as  consignees  of  these  goods  ;  and  that 
these  goods  were  to  be  sold,  not  in  execution  of  the  writ  under  which  they  were 
taken,  but  for  the  purpose  of  the  consignee,  (who  says,  that  he  is  the  proprietor  of 
the  goods,)  making  the  best  price  for  them  he  could.  It  appears  to  me,  that  the  new 
assignment  is  most  distinctly  proved  by  the  evidence  given  in  this  cause  ;  and,  inde- 
pendently of  the  plea,  the  judgment  of  the  Court  below  might  have  been  sustained 
upon  the  new  assignment.  But  I  repeat,  that  it  is  not  necessary  that  you  should 
take  up  the  case  upon  that  difficult  technical  point,  because,  if  the  judgment  is  sustain- 
able upon  either  ground,  that  is  sufficient.  The  learned  Judge  to  whom  I  have  alluded 
has  said,  that  it  is  unnecessary  to  introduce  into  this  case  any  thing  that  had  been 
done  with  the  goods  afterwards.  Speaking  with  defer-[199i-ence  to  that  learned 
Judge,  whose  opinion  upon  this  subject  I  respect,  I  should  beg  to  express  a  doubt  upon 
that  point.  The  sheriff  has  not  done  his  duty  when  he  seizes  the  goods  ;  his  duty 
requires  him  to  go  further  ;  his  duty  requires  him  to  sell  those  goods,  and  deliver  the 
money  to  the  Plaintiff.  It  seems  to  me  that  it  is  necessary  for  him  to  show,  not  that 
he  has  partially  done  his  duty,  but  that  he  has  done  his  whole  duty ;  and  that  cannot 
be  done  without  shewing,  as  it  is  set  out  on  the  face  of  this  plea,  that,  having  seized  the 
goods,  he  proceeded  to  sell  the  goods,  and,  having  sold  them  and  raised  the  money,  he 
handed  it  over  to  the  Plaintiff".  It  appears  to  me  there  is  nothing  unimportant  in  that. 
But,  perhaps,  it  is  enough  for  me  to  say,  whether  unimportant  or  not,  here  it  is,  and  it 
does  not  lie  in  the  mouth  of  the  Plaintiffs  in  error  to  say  it  was  not  competent  to  the 
party  to  go  into  this  question.  The  learned  Judge  has  added,  in  support  of  this 
argument,  "  Suppose  he  could  not  sell ;  what  is  he  to  do  1 "  He  would  be  justified,  there 
being  no  buyers  :  he  is  not  bound  "  to  sell ;  "  but  the  learned  Judge  knows,  if  that  was 
the  case,  he  must  have  specially  returned  that  fact ;  he  must  have  said,  I  have  taken 
the  goods,  and  they  remain  in  my  hands  for  want  of  buyers.  There  cannot  be  a 
stronger  circumstance  to  show,  that  all  that  is  stated  upon  the  record  is  most  material 
to  show  that  the  sheriff  has  not  done  his  duty.  I  take  that  to  be  a  principle  of  law, 
not  confined  to  cases  of  this  sort,  but  extending  over  a  large  surface.  Suppose  a 
person  commits  a  felony,  and  another  person  indicts  him  ;  though  his  motives  are 
most  malicious,  still  if  "the  man  has  committed  the  felony,  he  is  justified  in  doing 
that  [200]  which  is  done,  though  no  one  would  approve  of  the  motive.  But  the 
motive  is  not  to  be  enquired  into,  unless  there  is  no  foundation  for  the  proceeding. 
But  what  is  the  distinction  in  the  cases  mentioned  1  It  is  this, — that  in  all  those 
cases  the  writ  had  completely  justified  the  party  in  all  that  he  had  done.  If  it  could 
be  shown  that  the  sheriff  was  justified  in  all  he  had  done  by  this  writ,  then  these  cases 
would  bear  upon  it  ;  and  though  I  should  have  lamented  it,  the  majority  of  the  Judges 
would  have  been  against  the  Plaintiff  ;  and  upon  their  authority  I  should  have  advised 
your  Lordships  to  set  aside  this  judgment.     But,  if  I  have  taken  a  correct  view  of 
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this  case,  the  sheriff  was  not  justified  in  all  he  had  done.  There  was  a  great  deal 
of  that  which  he  has  done — the  most  important  part  of  his  acts — altogether  unwar- 
ranted by  any  authority  given  to  him  by  the  writ.  That  writ  told  him  to  enter  and 
take  possession  of  the  goods  ;  that  he  did  ;  but  immediately  after  he  entered,  he  put 
those  goods  directly  under  the  control  of  other  persons,  whom  he  ought  not  to  have 
permitted  to  have  had  the  control  over  them. 

This  case  is  not  hke  the  cases  adverted  to,  because  in  those  cases  the  party  had 
an  aiithority  to  cover  him  in  whatever  he  did,  though  he  exercised  the  authority 
with  improper  motives  ;  but  in  this  case,  although  the  motives  were  unquestionably 
as  bad  as  they  could  be,  the  sheriff'  was  not  justified  by  any  thing  contained  in  the 
writ  in  doing  what  he  has  done. 

The  next  question  is,  whether  you  will  add  any  thing  to  the  affirmance  of  that 
judgment  'l  If  it  be  possible  that  your  fjordships  could  approve  of  the  conduct  of 
Hopley  and  Lingham,  in  dealing  with  this  property  as  theirs,  after  they  had  caused 
this  [201]  writ  and  execution  to  be  issued  ;  if  you  can  approve  of  the  conduct  of  a 
merchant  of  London  attempting  to  get  hold  of  this  property  by  cheating  (for  no  softer 
name  can  be  applied  to  it)  the  party  entitled  to  the  freight  of  his  ship,  by  which  those 
goods  were  brought  to  England,  and  by  which  a  value  was  given  to  them  (for  the 
goods  were  of  trifling  value  in  New  South  Wales  compared  with  their  value  in  England) ; 
if  it  is  possible  that  any  Noble  Lord  can  approve  of  the  conduct  of  a  British  merchant, 
attempting  to  get  the  benefit  of  the  labour  of  others  and  at  their  expense,  without 
making  a  proper  return  for  it,  then  this  judgment  will  be  simply  affirmed.  But  I 
am  persuaded  that  this  country  is  indebted  for  the  state  of  its  commerce  to  the  con- 
fidence that  is  reposed  in  the  integrity  of  British  merchants,  and  that  the  commerce 
will  no  longer  continue  in  that  flourishing  state,  if  that  confidence  should  ever  be 
withdrawn. 

I  therefore  submit  to  your  Lordships,  that  it  is  fit  that  in  all  cases  in  which  conduct 
comes  under  your  Lordships'  consideration  tending  to  destroy  that  confidence,  your 
Lordships  should  mark  it  with  your  disapprobation  ;  and  I  say  again,  if  the  learned 
Judge  to  whom  I  have  alluded,  and  of  whom  I  can  never  speak  but  with  respect  and 
affection,  could  have  entertained  any  doubt  upon  the  justice  of  the  case,  I  would 
not  have  recommended  your  Lordships  to  have  given  costs  ;  but,  being  persuaded 
that  that  is  not  so,  and  putting  my  own  authority  out  of  the  question,  but  standing 
upon  the  authority  of  a  great  majority  of  the  learned  Judges,  and  under  all  the  cir- 
cumstances of  the  case,  I  recommend  to  your  Lordships  to  affirm  the  judgment,  and 
to  affirm  it  witli  £200  costs. 

Judgment  affirmed,  with  £"200  costs. 


[202]  ENGLAND. 

COURT  OF  CHANCERY. 


Thomas  Cadell, — Appellant;  A.  Palmer,  C.  C.  Edkidge,  H.  Bexgough,  H. 
EiCKETTS,  the  younger,  E.  Eicketts,  the  younger,  W.  I.  Okely,  and  A.  E., 
his  Wife,  and  A.  Eicketts,  the  younger,  W.  P.  Lunell,  J.  E.  Lunell, 
G.  Lunell,  S.  Bengough,  and  G.  Bengough, — Respondents  [1833]. 

[Mews'  Dig.  X.  958,  965  ;  xiv.  1575.  S.C.  1  CI.  &  F.  372  ;  and,  in  Ch.,  suh  nom.  Ben- 
gough V.  Edridge,  1  Sim.  173  ;  5  L.  J.  (O.S.)  Ch.  113.  See  Tudor,  L.  C.  4th 
ed.  578;  21  Rul.  Cas.  100;  and  notes  to  both  these  reports.  Also  Stuart  v. 
Cockerell,  1869,  L.  R.  7  Eq.  369  ;   Whitby  v.  Mitchell,  1890,  44  Ch.  D.  85,  87.] 

A  will  devising  land.  etc.  to  trustees  upon  trusts,  for  accumulation  during 

twenty-one  years,  without  reference  to  the  minority  of  any  described 

person,  or  any  of  the  purposes  of  marriage  ;  and  also  creating  a  term 

in  the  trustees  for  120  years,  if  twenty-eight  persons  named,  or  any  or 
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either  of  them  should  so  long  live  ;  many  of  the  persons  named  being 
unconnected  with,  and  taking  no  benefit  under,  the  trusts  ;  with  a  term 
in  gross  of  twenty  years,  upon  trust,  after  the  expiration  of  the  terms 
of  120  years  and  twenty  years,  determinable  as  before  provided,  tliat 
the  trust  estates  should  be  conveyed  by  the  trustees  to  such  person  as 
would  be  entitled  to  the  same,  by  purchase  or  descent,  for  the  first  or 
immediate  estate  for  life,  in  tail  or  in  fee  in  the  same  trust  estates,  as  if  they 
had  by  the  will  been  devised,  etc.  to  the  use  of  G.  B.  (a  nephew  of  the  testa- 
tor) for  life,  remainder  to  his  sons  successively  in  tail  male,  with  similar 
remainders  to  other  nephews  and  nieces  upon  the  like  limitations  ;  with 
a  declaration  that  the  person  to  whom  the  conveyances  should  be  made 
should  have  such  estate  as  he,  etc.  would  be  entitled  to  take  under  the 
limitations,  if  they  had  been  niade  by  the  will  ;  with  the  like  remainders 
over,  etc.;  and  that  no  [203]  person  should  be  entitled  to  a  vested  estate 
or  any  other  than  a  contingent  interest  until  the  expiration,  or  other 
sooner  determination  of  the  120  years,  determinable,  etc.,  and  twenty 
years. 
Held,  that  the  will  was  valid,  by  way  of  executory  devise,  both  as  to  the  trust 
for  accumulation  under  the  39  &  40  Geo.  3.,  and  also  as  to  the  limitations 
to  take  effect  at  the  expiration  of  the  lives  named,  and  twenty-one  years 
absolute  as  a  term  in  possession,  without  reference  to  infancy  or  minority. 

Henry  Bengough,  by  his  will,  dated  the  9tli  of  April,  1818,  and  duly  executed, 
charged  all  his  real  and  personal  estates  with  an  annuity  of  £4000  to  his  wife  ;  and 
after  the  decease  of  his  wife  (to  whom  he  gave  a  life  interest  in  a  house  and  premises 
in  Saint  James's  Square),  devised  the  said  messuage  or  tenement,  gardens,  or  out-let 
land,  coach-houses,  stables,  buildings,  and  premises,  unto  the  Rev.  Charles  Lucas 
Edridge,  doctor  of  divinity  (since  deceased),  and  to  the  Respondent,  Arthur  Palmer 
the  younger,  and  the  Rev.  Charles  Cadell  Edridge,  and  to  George  Wright,  banker, 
their  heirs  and  assigns  ;  to  hold  the  same  hereditaments  unto  and  to  the  use  of  the 
said  Charles  Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell  Edridge,  and  George 
Wright,  their  heirs  and  assigns,  for  ever  ;  upon  trust,  that  his  trustees,  or  the  survivor 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  should  at  any  time  within  seven 
years  after  the  decease  of  his  wife,  or  as  they  or  he  should  think  fit  and  proper  and  most 
advantageous,  sell  and  dispose  of  the  same  messuage  or  tenement,  gardens,  ground. 
or  out-let  land,  coach-houses,  stables,  buildings,  offices,  and  hereditaments,  either 
[204]  by  public  auction  or  private  contract  :  And  he  directed,  that  the  monies  to 
arise  from  the  sale  or  sales  of  the  hereditaments  so  devised  should  sink  into  and  become 
and  compose  part  of  his  general  personal  estate,  by  him  therein-after  bequeathed, 
and  be  paid,  applied,  and  disposed  of  upon  the  trusts  and  for  the  intents  and  purposes 
therein-after  declared  and  expressed,  or  referred  to,  concerning  the  same  :  And  he 
also  declared  and  directed,  that  after  the  decease  of  his  said  wife,  and  in  the  mean 
time  until  the  hereditaments  should  be  so  sold  and  disposed  of,  the  rents  and  profits 
thereof  should  be  paid  and  applied  to  and  for  the  benefit  of  such  person  and  persons 
as  should,  under  and  by  virtue  of  the  will  and  the  trusts  therein-after  declared,  be 
entitled  to  the  dividends,  interest,  and  income  of  the  monies  arising  or  to  be  produced 
from  such  sale  of  the  same  hereditaments,  in  case  such  sale  and  disposition  had  been 
then  actually  made,  and  in  the  same  shares  and  proportions  :  And  the  testator  gave 
and  devised  unto  the  said  Charles  Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell 
Edridge,  and  George  Wright,  his  mansion-house  called  Pen  Park,  etc.,  and  all  tlie 
messuages,  farms,  lands,  and  hereditaments  which  he  had  contracted  for  and  agreed 
to  purchase,  and  which  might  not  have  been  conveyed  to  him  at  the  time  of  his  decease  ; 
and  the  benefit  of  such  contract  and  contracts  respectively,  and  all  other  the  messuages, 
farms,  lands,  hereditaments,  and  real  estates  whatsoever,  and  wheresoever  situate, 
lying,  or  being,  belonging  to  him,  either  at  law  or  in  equity,  or  over  which  he  had 
any  power  of  appointment  or  other  disposition,  or  in  which  he  had  any  devisable 
estate  or  interest,  etc.  to  hold,  etc.  unto  and  to  the  use  of  [205]  them  the  said  Charles 
Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell  Edridge.  and  George  Wright,  their 
heirs  and  assigns  for  ever,  upon  trust,  as  to  Pen  Park  House,  to  permit  his  wife  to 
occupy  the  same  during  her  life  ;  and  after  her  decease,  out  of  the  rents  of  his  trust 
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estates,  to  pay  an  annuity  of  £300  to  his  nephew,  George  Bengough,  for  life,  and 
£200  a  year  to  his  nephew,  Henry  Bengough.     And,  "  subject  to  the  payment  of  the 
"  said  several  annuities,  and  other  wise  subject  as  therein-before  mentioned,  upon 
"  trust,  that  the  trustees  for  the  time  being  of  the  said  testator's  said  will,  should, 
"  from  time  to  time  during  the  term  of  twenty-one  years,  to  be  computed  from  the 
"  day  of  his  decease,  collect  and  receive  the  rents,  issues, and  profits  of  all  and  singular 
"  his  said  real  estates,  so  devised  to  them  in  trust  as  aforesaid,  and  (subject  to  the 
"  payment  of  the  said  annuities  of  £4000,  £300,  and  £200,  or  such  of  the  said  annuities 
"  as  should  from  time  to  time  be  subsisting  during  the  said  term  of  twenty-one  years) 
"  should  from  time  to  time,  during  the  continuance  of  the  said  term  of  twenty-one 
"  years,  lay  out  and  invest  the  monies  to  arise  from  such  rents,  issues,  and  profits 
"  in  the  purchase  of  freehold  estates  of  inheritance  in  fee-simple  in  England,  when  and 
"  as  often  as  there  should  be  a  surplus  in  hand  arising  from  the  receipt  and  collection 
"  of  such  rents,  issues,  and  profits  amounting  to  the  sum  of  £1500,  after  paying  and 
"  keeping  down  the  annuity  of  £-t00  to  his  wife,  either  out  of    the  rents  of  his  real 
"  estates,  or  out  of  the  dividends,  interest,  and  income  of  his  personal  estate,  or  out 
"  of  both  of  those  funds  ;  and  also  after  paying  and  keejjing  [206]  down  the  annuities 
"  of  £300  and  £200  out  of  the  rents  of  his  real  estates  : " — And  the  testator  directed 
that  such  freehold  estates  of  inheritance  so  to  be  purchased  by  his  trustees  as  aforesaid, 
should,  from  time  to  time,  be  conveyed  and  assured  unto  and  to  the  use  of  the  trustees 
for  the  time  being  of  his  will,  upon  such  and  the  same  trusts,  and  to  and  for  such 
and  the  same  ends,  intents,  and  purposes,  and  subject  to  such  and  the  same  powers, 
provisos,  and    conditions    as  were    therein-after  limited,  expressed,  declared,  and 
contained  of  and  concerning  all  and  singular  the  several  messuages,  lands,  tenements, 
estates,  and  hereditaments,  by  him  thereinbefore  given  and  devised,  unto  and  to  the 
use  of  them,  the  said  Charles  Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell  Edridge, 
and  George  Wright,  their  heirs  and  assigns  :  And  he  directed  that  the  trustees  for 
the  time  being  of  his  said  will,  should  never  permit  a  larger  sum  than  £500  arising 
from  the  receipt  of  the  rents  and  profits  of  his  said  real  estates,  to  remain  at  any  one 
time  in  the  hands  of  any  bankers  ;   but  that  when,  and  as  often  as  there  should  be 
the  sum  of  £500  in  hand,  the  same  should  be  laid  out  and  invested  in  the  purchase 
of  3  per  cent,  consolidated  Bank  Annuities,  in  the  names  of  the  trustees  for  the  time 
being  of  his  will,  until  a  convenient  purchase  or  convenient  purchases  could  be  found, 
or  until  a  sufficient  sum  of  money  should  be  accumulated  to  make  a  proper  purchase 
or  proper  purchases  :  And  he  directed  that  the  interest,  dividends,  and  income  of 
such  3  per  cent,  consolidated  Bank  Annuities,  should,  during  the  said  term  of  twenty- 
one  years,  and  no  longer,  accumulate  in  the  same  manner,  and  for  [207]  the  same 
purposes,  as  the  rents  and  profits  of  the  real  estates,  so  to  be  purchased,  were  by  him 
directed  to  accumulate  :   And  as  to,  for,  and  concerning  all  the  said  trust  estates 
and  hereditaments,  so  by  him  thereby  devised  to  the  said  ('harles  Lucas  Edridge, 
Arthur  Palmer,  Charles  Cadell  Edridge,  and  George  Wright  (except  his  messuage 
and  hereditaments  in  St.  James's  Square),  upon  trust,  that  they  and  the  trustees, 
tor  the  time  being  of  his  will,  should  retain  and  stand  and  be  possessed  of  his  said 
trust  estates,  during  the  term  of  120  years,  to  commence  and  be  computed  from 
his  death,  and  fully  to  be  complete  and  ended,  if  his  nephews,  George  Bengough 
and  Henry  Bengough,  his  nephew  James  Bengough,  his  great  nephews  Henry  Ricketts 
the  younger,  and  Richard  Ricketts  the  younger,  his  niece  Ann  Elizabeth  Bengough, 
his  great  niece  Ann  Ricketts  the  younger,  the  ten  children  then  living  of  the  said 
Charles  Lucas  Edridge,  whose  names  were  (here  a  blank  was  left   in  the  will),  and 
the  eleven  children  then  living  of  the  said  Arthur  Palmer,  whose  names  were  Julia 
Palmer,   George   Washington   Palmer,    Isabella   Palmer,  Henry   Andrews   Palmer, 
Elizabeth  Palmer,  Frederick  Palmer,  Helen  Palmer,  Arthur  Hare  Palmer,  Charles 
James  Palmer,  Jordan  Palmer,  and  Mary  Ann  Palmer,  or  any  or  either  of  his  said 
nephews  and  niece,  and  great  nephews  and  great  niece,  or  any  or  either  of  the  said 
several  children  of  the  said  Charles  Lucas  Edridge  and  Arthur  Palmer,  should  so 
long  live  ;  and  also  during  the  term  of  twenty  years,  to  be  computed  from  the  end, 
expiration,  or  other  sooner  determination  of  the  said  term  of  120  years,  determinable 
as  aforesaid  ;  nevertheless  in  trust  for  [208]  the  person  and  persons  therein-after 
mentioned,  and  for  the  respective  times  therein-after  expressed,  (that  is  to  say),  upon 
trust  for  his  said  nephew  (Jeorge  Bengough,  for  a  term  of  ninety-nine  j^ears,  if  he 
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should  so  long  live,  and  the  said  terms  of  120  years,  determinable  as  aforesaid,  and 
twenty  years,  or  either  of  them  should  so  long  continue.  And  from  and  after  the 
expiration,  or  other  sooner  determination  of  the  said  term  of  ninety-nine  years,  de- 
terminable as  aforesaid,  then  in  trust  for  the  first,  second,  third,  fourth,  fifth,  sixth, 
and  all  and  every  other  and  subsequent  born  son  of  the  same  George  Bengough, 
severally  and  successively,  according  to  the  priority  of  their  births  ;  and  after  the 
determination  of  the  estate  and  interest  of  each  of  the  same  sons  respectively,  and 
also  as  the  circumstances  of  the  case  should  require  after  the  determination  of  the 
estate,  of  any  person  taking  from  time  to  time  under  or  as  answering  the  description 
of  heir  male  of  his  body,  in  trust,  for  the  person  who,  for  the  time  being,  and  from 
time  to  time,  should  answer  the  description  of  heir  male  of  his  body,  or  who,  in  case  of 
the  death  of  his  parent,  if  such  death  had  taken  place,  would  be  heir  male  of  his  body, 
under  an  estate  tail  limited  to  the  same  son,  and  the  heirs  male  of  his  body,  to  hold 
to  the  same  son  or  person  respectively  for  a  term  of  ninety-nine  years,  if  the  same  son 
or  person  respectively,  should  so  long  live  ;  and  the  said  terms  of  I'iO  years,  deter- 
minable as  aforesaid,  and  twenty  years,  or  either  of  them,  should  so  long  continue, 
every  elder  of  the  same  sons,  and  the  person  who  for  the  time  being,  and  from  time 
to  time,  should  answer,  or  who  in  case  of  the  death  of  his  parent,  if  such  death  had 
taken  place,  would  answer  the  descrip-[209]-tion  of  heir  male  of  his  body,  to  be  pre- 
ferred before  every  younger  of  the  same  sons,  and  the  person  who,  for  the  time  being, 
should  answer,  or  in  case  of  the  death  of  his  parent,  if  such  death  had  taken  place, 
would  answer  the  description  of  heir  male  of  his  body. 

The  testator  then  proceeded  to  declare  several  successive  trusts  of  the  estates, 
during  the  said  terms  of  120  years,  determinable  as  aforesaid,  and  twenty  years,  in 
favour  of  his  nephews  Henry  Bengoughand  James  Bengough,  his  great  nephewsHenry 
Ricketts  the  younger  and  Richard  Ricketts  the  younger,  his  niece  Ann  Elizabeth  Ben- 
gough, and  his  great  niece  Ann  Ricketts  the  younger,  respectively,  and  their  respective 
first  and  other  subsequent  born  sons,  and  of  the  persons  who  for  the  time  being  should 
be,  or  who,  in  case  of  the  death  of  their  respective  parents,  would  be,  heirs  male  of 
such  sons  respectively,  similar  to  the  trusts  herein-before  stated  to  have  been  declared 
in  favour  of  the  said  George  Bengough,  and  his  first  and  other  subsequent  born  sons, 
and  of  the  person  who,  for  the  time  being,  should  be,  or  who  in  case  of  the  death  of 
his  parent  would  be.  heir  male  of  the  body  of  each  of  the  same  sons  respectively,  etc. 
And  from  and  after  the  determination  of  the  said  trusts,  then  in  tru.st  for  the  person 
or  persons  respectively,  who,  for  the  time  being,  and  from  time  to  time,  should  answer 
the  description  of  his  the  said  testator's  heir  or  right  heirs  at  law  ;  and  if  there  should 
be  more  than  one  in  the  same  parts,  shares,  and  proportions,  as  they  would  be  entitled 
to  a  real  estate  descending  from  him  the  said  testator,  as  the  fir.^t  purchaser  thereof, 
and  vesting  in  him  or  them  as  his  right  lieirs  :  to  [210]  hold  to  the  same  person  or 
persons  respectively,  if  more  than  one,  as  tenants  in  common,  as  to  each  of  the  same 
persons  respectively,  for  a  term  of  ninety-nine  years,  if  the  same  person  should  so 
long  live,  and  the  said  terms  of  120  years  determinable  as  aforesaid,  and  twenty  years, 
or  either  of  them,  should  so  long  continue. 

The  testator  then  directed  that  each  of  the  said  terms  of  ninety-nine  years,  deter- 
minable as  aforesaid,  should  commence  and  be  computed  from  the  time  when  the 
person  or  persons  respectively  to  whom  the  same  terms  were  limited,  should  become 
entitled  to  the  income  of  all  or  any  part  of  the  said  trust  estates,  under  the  limitations 
or  trusts  therein-before  contained  :  And  further,  that  in  case  the  limitations  or  trusts 
therein-before  contained,  to  or  in  favour  of  persons  unborn,  could  not  take  effect 
precisely  in  the  order  in  which  they  were  directed  to  take  place,  and  there  should 
consequently  be  any  suspension  of  the  beneficial  ownership,  by  reason  that  the  persons 
entitled  to  take  under  the  same  limitations  or  trusts  should  not  be  then  born,  then 
and  in  that  case  he  directed  that  the  income  of  his  said  devised  trust  estates  should, 
during  such  suspension  of  ownership,  belong  to  and  be  enjoyed  by  the  per.son  or 
persons  for  the  time  being  entitled,  or  who,  in  case  there  had  not  been  such  suspension 
of  ownership,  would  for  the  time  being,  and  from  time  to  time,  have  been  entitled 
to  the  next  estate  in  remainder ;  subject  nevertheless  to  the  right  of  any  person  or 
persons  to  be  afterwards  born,  and  who  would  have  been  entitled,  under  any  prior 
limitation  or  trust,  to  receive  the  income  of  his  said  trust  estates  from  his,  her,  or 
their  actual  birth  or  respective  births. 
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[211]  And  he  directed,  that  from  and  after  tlie  expiration,  or,  which  should  first 
happen,  other  sooner  determination  of  the  said  terms  of  120  jears,  determinabk'  as 
aforesaid,  and  twenty  years,  his  said  trust  estates  should  be  settled,  conveyed,  and 
assured  by  his  then  trustee  or  trustees  thereof,  to  and  upon  such  person  or  persons  as 
would  at  that  time  be  entitled  to  the  same,  either  by  jnirchase  or  by  descent,  for  the 
first  or  immediate  estate  or  estates  for  life,  in  tail  or  in  fee,  in  the  same  trust  estates, 
if  the  same  trust  estates  had  by  his  will  been  devised,  settled,  or  assured  in  manner 
and  to  the  effect  following  (that  is  to  say)  :  to  the  use  of  his  nephew  the  said  George 
Bengough  and  his  assigns  for  life,  with  remainder  to  his  first  and  other  sons  succes- 
sively, according  to  the  priority  of  their  births,  in  tail  male  ;  with  remainder  to  the 
said  testator's  nephew,  Henry  Bengough,  and  his  assigns,  for  his  life,  with  remainder 
to  his  first  and  other  sons  successively,  according  to  the  priority  of  their  births,  in  tail 
male  ;  with  similar  remainders  in  succession  to  his  nephew  James  Bengough,  and  his 
great  nephew,  Henry  Ricketts  the  younger,  his  great  nephew,  Richard  Ricketts  the 
younger,  his  niece,  Ann  Elizabetli  Bengough,  his  said  great  niece,  Ann  Ricketts  the 
younger,  and  their  sons  respectively,  etc. 

And  he  further  directed,  that  the  person  or  persons  to  whom  such  conveyances 
should  be  made,  should  have  such  estate  in  the  said  trust  estates  as  he,  she,  or  they 
would  at  that  time  be  entitled  to  take  under  the  said  limitations,  if  the  same  limita- 
tions had  been  actually  made  by  his  will,  with  the  same  or  the  like  remainders  over 
as  if  the  said  trust  estates  had  been  devised  by  his  will  in  manner  [212]  aforesaid,  or 
as  near  thereto  as  might  be,  and  the  circumstances  of  the  case  and  the  rules  of  law 
and  equity  would  permit  ;  yet,  nevertheless,  he  directed  and  declared,  that  no  such 
person  should  have  or  be  entitled  to  a  vested  estate,  or  any  other  than  a  contingent 
interest,  until  the  expiration,  or,  which  should  first  happen,  the  sooner  determination 
of  the  terms  of  120  years,  determinable  as  aforesaid,  and  twenty  years. 

And  he  declared,  that  such  limitations  were  introduced  into  his  said  will  only  for 
the  purpose  of  ascertaining  the  objects  to  whom  such  conveyances  should  be  made, 
and  not  for  the  purpose  of  making  any  immediate  devise  or  gift  to,  or  raising  any 
immediate  or  present  estate  by  way  of  trust  or  otherwise  for  them  ;  on  the  contrary 
thereof  he  directed,  that  during  the  said  terms  of  120  years,  determinable  as  aforesaid, 
and  twenty  years,  no  person  or  persons  should  be  entitled  at  law  or  in  equity  to  any 
beneficial  estate  of  and  in  his  said  trust  estates,  or  the  income  thereof,  by  way  of  vested 
interest,  for  any  longer  period  than  ninety-nine  years,  determinable  as  therein-before 
was  mentioned.  And  that  in  the  events  and  in  the  mode  therein-before  expressed, 
heirs  or  heirs  of  the  body  should  be  entitled  to  take  in  the  first  instance,  and  as  pur- 
chasers in  their  own  right  ;  and  after  giving  a  power  to  the  trustees  to  change  the 
chattel  interest  for  ninety-nine  years,  of  any  nephew,  etc.  to  an  estate  of  freehold,  for 
life,  etc.  he  gave  and  bequeathed  unto  the  said  Charles  Lucas  Edridge,  Arthur  Palmer, 
Charles  Cadell  Edridge,  and  George  Wright,  their  executors  and  administrators,  all 
the  rest,  residue,  and  remainilcr  of  his  stocks,  funds,  monies,  mortgages,  and  securities 
for  money,  and  all  other  his  [213]  goods,  chattels,  and  personal  estate  and  effects 
whatsoever  and  wheresoever,  and  of  every  nature,  kind,  sort,  and  denomination 
soever,  which  he  should  be  possessed  of,  interested  in,  or  entitled  unto,  or  which  should 
be  due,  owing,  or  belonging  to  him,  at  the  time  of  his  decease,  not  by  him  therein- 
before disposed  of  (subject  to  the  payment  of  his  just  debts,  and  funeral  and  testa- 
mentary charges  and  expenses,  and  the  several  legacies  and  bequests  by  him  in  and 
by  his  said  will  given  and  bequeathed  as  aforesaid),  upon  trust,  nevertheless,  that  the 
said  Charles  Lucas  Edridge.  Arthur  Palmer,  Charles  Cadell  Edridge,  and  George 
Wright,  and  the  survivors  and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  and  the  trustees  for  the  time  being  of  his  will,  should  either  continue 
his  monies  in  and  upon  the  stocks,  funds,  mortgages,  or  other  securities,  in  or  upon 
which  the  same  should  be  invested  or  placed  at  his  decease,  or  call  in  and  collect  and 
receive  the  same,  and  sell  and  convert  into  money  all  such  part  and  parts  of  his  said 
residuary  estate  and  effects  as  should  not  consist  of  money,  or  securities  for  money. 
And  he  ordered  and  directed,  that  during  the  term  or  period  of  twenty-one  years,  to 
be  computed  from  the  day  of  his  decease,  the  trustees  for  the  time  being  of  his  will 
should  receive  the  dividends,  interest,  and  annual  income  of  all  his  said  residuary 
estate  and  effects,  and  from  time  to  time,  during  such  term  of  twenty-one  years,  place, 
lay  out,  and  invest  all  such  dividends,  interest,  and  income,  and  the  accumulations 
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of  and  upon  the  same  dividends,  interest,  and  income,  in  the  names  of  the  trustees 

for  the  time  being  of  his  will,  either  in  the  purchase  of  three  per  cent,  consolidated 

[214]  bank  annuities,  or  upon  mortgage  or  mortgages  of  freehold  manors,  messuages, 

lands,  tenements,  or  hereditaments,  to  be  situate  within  Great  Britain,  of  a  clear  and 

indefeasible  estate  of  inheritance  in  fee  simple,  as  they  should  think  proper,  as  an 

accumulating  fund,  in  addition  to  and  in  order  to  increase  the  principal  of  his  said 

residuary  estate  and  effects,  during  such  term  or  period  of  twenty-one  years  ;  and 

should,  with  all  convenient  speed,  from  time  to  time,  during  the  said  term  or  period 

of  twenty-one  years,  lay  out  and  invest  all  his  residuary  estate  and  effects,  and  all 

accumulations  and  increase  thereof,  in  purchases  of  freehold  manors,  messuages, 

lands,  or  hereditaments,  of  an  estate  of  inheritance  in  fee  simple,  in  some  convenient 

place  in  England  or  Wales,  when  and  as  often  as  eligible  purchases  should  arise  ;  which 

estates  so  to  be  purchased,  should  be  conveyed  and  assured  unto  and  to  the  use  of  the 

said  Charles  Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell  Edridge,  and  George 

Wright,  their  heirs  and  assigns,  or  the  trustees  for  the  time  being  of  his  will,  to,  for. 

and  upon  such  and  the  same,  and  the  like  tru.sts,  estates,  uses,  intents,  and  purposes, 

and  under  and  subject  to  such  and  the  same,  or  the  like  powers,  provisos,  charges. 

conditions,  restrictions,  and  limitations  as  were  by  him  therein-before  created,  limited, 

or  declared  of  and  concerning  his  said  estates,  messuages,  lands,  and  hereditaments, 

by  him  therein-before  devised  to  them  the  said  Charles  Lucas  Edridge,  Arthur  Palmer, 

Charles  Cadell  Edridge,  and  George  Wright,  in  trust,  as  therein-before  mentioned 

and  expressed,  or  as  near  thereto  as  the  deaths  of  parties,  the  change  of  interests,  and 

other  circumstances  and  contingencies,  would  admit  :  And  the  said  testator  di-[215]- 

rected  the  trustees  for  the  time  being  of  his  said  will,  to  lay  out  and  invest  the  said 

residuary  personal  estate,  and  the  accumulations  and  income  arising  therefrom ,  during 

the  said  term  or  period  of  twenty-one  years,  in  such  purchases  aforesaid,  as  often  as 

they  shall  have  £2000  in  hand,  and  suitable  and  proper  purchases  should  offer,  which 

in  their  judgment  and  discretion  they  should  think  ought  to  be  made. 

He  appointed  Charles  Lucas  Edridge.  Arthur  Palmer,  Charles  Cadell  Edridge. 
and  George  Wright,  to  be  executors  in  trust  of  his  will. 

The  testator  died  on  the  10th  of  April,  1818,  without  having  revoked  or  altered 
his  will  ;  leaving  George  Bengough,  his  heir  at  law,  and  Henry  Bengough,  James 
Bengough,  Henry  Ricketts  the  younger,  Richard  Ricketts  the  younger.  Ann  Elizabeth 
Bengough,  and  Ann  Ricketts  the  younger,  and  his  widow,  Joanna  Bengough,  and 
Charles  Lucas  Edridge.  Arthur  Palmer,  Charles  Cadell  Edridge,  and  George  Wright 
surviving.  Ann  Ricketts,  widow,  the  testator's  sister,  was  his  only  next  of  kin  at  the 
time  of  his  death  ;  and  the  said  Ann  Ricketts,  and  the  testator's  widow,  and  George 
Bengough.  and  his  brothers  and  sister,  were  the  only  persons  entitled  to  distributive 
shares  of  the  testator's  personal  estate,  in  case  he  had  died  intestate. 

Shortly  after  the  death  of  the  testator,  Charles  Lucas  Edridge,  Arthur  Palmer, 
and  Charles  Cadell  Edridge,  proved  the  testator's  will  in  the  proper  ecclesiastical 
court  ;  but  George  Wright  renounced  probate  of  the  will ;  and  by  a  deed  dated  the 
3d  day  of  December,  1818.  and  made  between  [216]  George  Wright,  of  the  one  part, 
and  Charles  Lucas  Edridge,  Arthur  Palmer,  and  Charles  Cadell  Edridge.  of  the  other 
part.  George  Wright  disclaimed  to  Charles  Lucas  Edridge,  Arthur  Palmer,  and  Charles 
Cadell  Edridge,  their  heirs,  executors,  administrators,  and  assigns,  all  the  real  and 
personal  estate,  mortgages,  securities,  trusts,  powers,  and  authorities  whatsoever. 
by  the  will  given,  devised  and  bequeathed. 

Charles  Lucas  Edridge,  Arthur  Palmer,  and  Charles  Cadell  Edridge,  jointly  pos- 
sessed themselves  of  part  of  the  personal  estates  and  effects  of  the  testator  :  but  Arthur 
Palmer  alone  principally  acted  in  the  affairs  of  the  testator,  and  received  other  parts 
of  the  personal  estate,  to  a  large  amount  ;  and  out  of  the  monies  which  came  to  his 
hands,  Arthur  Palmer  paid  the  testator's  debts,  funeral  and  testamentary  expenses, 
and  certain  of  the  legacies  and  annuities  given  by  his  will  ;  and  after  paying  the  several 
legacies  which  remained  unpaid,  and  setting  apart  sufficient  of  the  personal  estate 
to  answer  the  annuities  payable  thereout,  a  large  surplus  remained  unapplied. 

Charles  Lucas  Edridge,  Arthur  Palmer,  and  Charles  Cadell  Edridge,  after  the 
death  of  the  testator,  also  entered  upon,  and  took  possession  of,  the  several  real  estates 
devised  to  them  by  the  will,  and  received  the  rents  and  profits  thereof. 

Joanna  Bengough,  the  widow  of  the  testator,  died  on  the  10th  of  June,  1821, 
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having  first  duly  made  and  published  her  last  will  and  testament  in  writing,  dated 
the  lith  day  of  December,  1818,  and  appointed  the  Appellant,  Thomas  Cadell  and 
Charles  Lucas  Edridge,  executors,  who  duly  proved  the  will. 

[217]  Joanna  Bengough  in  her  life-time  received  from  Arthur  Palmer  her  legacy 
of  £1000,  and  her  annuity  of  £4000  ;  and  after  her  death,  a  proportionate  part  of 
the  annuity,  up  to  the  day  of  her  death,  was  paid  to  her  executors. 

Richard  Ricketts  died  in  the  life-time  of  Ann  Ricketts,  his  wife,  and  she  died  in 
the  month  of  October,  1819,  having  made  her  will,  and  appointed  the  Respondents, 
W.  P.  Lunell,  J.  E.  Lunell,  and  George  Lunell,  executors  :  and  they  duly  proved 
the  sanie  in  the  proper  Ecclesiastical  Court. 

The  testator's  nephew,  George  Bengough,  in  or  as  of  Trinity  Term,  in  the  year 
1821,  filed  his  original  bill  of  complaint  in  the  High  Court  of  Chancery,  and  it  was 
afterwards  amended  by  an  order  dated  9th  of  April,  1823  ;  and  such  amended  bill 
was  against  Charles  Lucas  Edridge,  Arthur  Palmer,  Charles  Cadell  Edridge,  Henry 
Bengough,  James  Bengough  (since  deceased),  Plenry  Ricketts  the  younger,  Richard 
Ricketts  the  younger,  Ann  Elizabeth  Bengough,  and  Ann  Ricketts  the  younger. 
the  Appellant  Thomas  Cadell,  and  the  said  William  Peter  Lunell,  John  Evans  Lunell, 
and  George  Lunell,  as  Defendants  thereto,  and  stated  to  the  eft'ect  herein-before  stated  ; 
and  also  stated  that,  in  compliance  with  the  requisition  contained  in  the  testator's 
will  for  that  purpose,  George  Bengough  executed  certain  deeds  for  conveying  the 
property  mentioned  in  the  said  will  to  the  mayor,  burgesses,  and  commonalty  of  the 
city  of  Bristol,  according  to  the  directions  contained  in  the  said  testator's  will,  and 
prayed  (amongst  other  things)  that  the  said  testator's  will  might  be  declared  to  be 
well  proved,  and  that  the  trusts  thereof,  so  far  as  the  same  [218]  respectively  were 
good  in  law,  might  be  decreed  to  be  carried  into  execution,  and  that  an  account  might 
be  decreed  to  be  taken  of  the  personal  estate  and  effects  of  the  said  testator  possessed 
and  received  by  the  said  Defendants,  Charles  Lucas  Edridge,  Arthur  Palmer,  and 
Charles  Cadell  Edridge,  or  by  any  of  them,  or  by  any  persons  or  person  by  their  or 
any  of  their  order,  or  for  their  or  any  of  their  use  ;  and  that  an  account  might  also 
be  taken  of  the  funeral  and  testamentary  expenses,  and  of  the  debts  of  the  said  testator, 
and  of  the  legacies  and  annuities  given  by  his  said  will  ;  and  that  the  personal  estate 
and  effects  of  the  said  testator  might  be  applied  in  a  due  course  of  administration ; 
and  that  sufficient  sums  of  money  might  be  set  apart  to  answer  and  satisfy  the  annuities 
given  by  the  said  testator's  will,  except  the  annuities  of  £300  and  £200,  which  were 
charged  upon  the  real  estate  of  the  said  testator  only  ;  and  that  the  clear  residue 
or  surplus  of  the  said  testator's  personal  estate  might  be  ascertained  and  applied  under 
the  directions  of  the  Court,  upon  the  trusts  of  the  said  testator's  will,  so  far  as  the  same 
were  effectual  in  law  ;  and  so  far  as  the  same  were  ineffectual  in  law,  then  to  such 
persons  or  person  as  would  in  such  case  by  law  be  entitled  thereto  ;  and  that  the 
sums  so  set  apart  to  answer  the  said  annuities  when  and  as  such  annuities  should 
respectively  cease  to  be  any  longer  payable,  might  be  invested  and  applied  upon  the 
trusts  of  the  said  testator's  will,  or  otherwise,  as  therein  aforesaid  ;  and  that  an  account 
might  be  decreed  to  be  taken  of  the  real  estates  belonging  to  the  said  testator,  at  the 
time  of  making  his  will,  and  of  his  death,  and  of  the  sums  of  money  received  by  the 
said  De-[219]-fendants,  Charles  Lucas  Edridge,  Arthur  Palmer,  and  Charles  Cadell 
Edridge,  or  by  any  of  them,  or  by  any  person  or  persons  by  their  or  any  of  their  order, 
or  for  their  or  any  of  their  use,  for  or  in  respect  of  the  rents  and  profits  of  the  said 
real  estates,  and  that  what  should  be  found  due  from  them,  on  taking  such  account, 
might  be  applied  upon  the  trusts  of  the  said  testator's  will,  so  far  as  the  same  were 
good  in  law  ;  and  that  the  Court  would  be  pleased  to  declare  how  far  the  said  trusts  of 
the  real  and  personal  estate  were  good  ;  and  as  far  as  the  said  truists  might  be  declared 
to  be  void,  that  the  said  Plaintiff  might  be  declared  to  be  entitled  to  the  real  estate  ; 
but  in  case  the  said  trusts  of  the  said  will  should  be  considered  valid,  then  that  such 
of  the  rents  and  profits  of  the  estates  devised  to  the  said  trustees  in  possession,  as 
accrued  during  the  life  of  the  said  Joanna  Bengough,  might  be  applied  in  the  pur- 
chase of  freehold  estates  of  inheritance  in  England  or  Wales,  and  the  said  annuities 
of  £300  to  the  said  Plaintiff',  and  £200  to  the  said  Defendant,  Henry  Bengough,  re- 
spectively, might  be  paid  and  satisfied  out  of  the  said  rents  and  profits,  and  that  the 
residue  thereof  might,  during  the  remainder  of  the  said  term  of  twenty-one  years, 
be  also  applied  in  the  purchase  of  freehold  estates  of  inheritance  in  England  or  Wales  ; 

751 


VII  BLIGH  N.  S.  CADELL  V.   PALMER  [1833] 

and  that  such  estates,  when  purchased,  might  be  conveyed  to  the  trustees  for  the  time 
being  of  the  said  testator's  will,  upon  the  trusts  declared  in  the  said  will  of  the  said 
estates  so  to  be  purchased.  And  that  when  and  as  often  as  there  should  be  the  sum 
of  £1500,  arising  from  the  rents  and  profits  of  the  said  devised  estates,  such  sum  of 
£1500  might  be  laid  out  in  such  purchases  of  freehold  estates  as  [220]  aforesaid,  and 
that  the  Plaintiff  might  be  declared  to  be  entitled  to  the  immediate  possession  and 
enjoyment  of  the  said  estates  so  to  be  purchased,  for  the  term  of  ninety-nine  years, 
if  the  Plaintiff'  should  so  long  live  ;  such  term  to  commence  and  be  computed  from 
the  death  of  the  said  testator  ;  and  that  in  case  the  said  rents  and  profits  should 
not.  as  soon  as  they  amounted  to  £1500,  be  so  laid  out,  the  Plaintiff'  might  be  declared 
entitled  to  the  interest  and  dividends  thereof,  from  the  time  the  same  rents  and  profits 
amounted  to  £1500,  until  the  same  should  be  so  laid  out  in  the  purchase  of  freehold 
estates  as  aforesaid  :  And  that  if  it  should  appear  that  the  said  Defendants,  Charles 
Lucas  Edridge,  Arthur  Palmer,  and  Charles  Cadell  Edridge,  had  already  received 
more  than  the  sum  of  £1 500  from  the  rents  and  profits  of  the  said  devised  trust  estates, 
and  had  laid  out  the  same  in  the  purchase  of  freehold  estates,  the  Plaintiff  might 
be  declared  entitled  to  the  possession  and  enjoyment  thereof  from  the  time  the  same 
estates  were  so  purchased,  for  a  term  of  ninety-nine  years,  if  the  said  Plaintiff  should 
so  long  live  ;  such  term  to  be  computed  from  the  death  of  the  said  testator  ;  or 
if  such  sum  of  £1500  liad  been  so  received  by  the  said  Defendants,  Charles  Lucas 
Edridge,  Artuur  Palmer,  and  Chnrlcs  Cadell  Edridge,  and  not  yet  applied  in  such  pur- 
chase, that  the  said  Plaintiff  might  be  declared  entitled  to  the  interest  and  dividends 
which  had  accrued  on  such  sum,  from  the  time  the  last-named  Defendants  had  received 
the  same  ;  and  also  to  the  interest  and  dividends  which  should  accrue  due  thereon, 
until  the  same  should  be  laid  out  in  the  purchase  of  freehold  estates  of  inheritance, 
as  aforesaid  :  Or  that,  in  case  the  same  [221]  trusts  were  partly  valid  and  partly  in- 
valid, then  that  proper  directions  might  be  given  for  effectuating  such  of  the  trusts 
as  were  valid,  and  for  declaring  and  effectuating  the  rights  of  the  persons  entitled 
so  far  as  the  trusts  were  invalid  ;  and  that,  if  necessary,  a  proper  person  might  be 
appointed  to  collect  and  get  in  the  outstanding  personal  estate  of  the  said  testator, 
and  to  collect  and  receive  the  rents  and  profits  of  the  said  real  estates  of  the  said  testator, 
and  to  manage  the  same,  and  that  allinecessary  directions  might  be  given  for  that 
purpose. 

The  several  Defendants  appeared  to  the  bill,  and  put  in  their  respective  answers 
thereto. 

The  cause  came  on  to  be  heard  on  the  31st  day  of  May,  1823,  before  his  Honour 
the  then  Vice-Chancellor,  and  it  was  ordered,  that  it  should  be  referred  to  Mr.  Alex- 
ander, then  one  of  the  Masters  of  the  Court  of  Chancery,  to  enquire,  and  state  to  the 
Court,  who  was  the  heir  at  law  of  the  testator  at  the  time  of  his  death,  and  who  was 
then  his  heir  at  law,  and  who  were  his  next  of  kin  at  the  time  of  his  death,  and,  if 
any  of  them  were  since  dead,  who  were  their  legal  personal  representatives  ;  and  for 
the  better  discovery  thereof ,  the  usual  directions  were  given,  and  the  Court  reserved 
the  consideration  of  all  further  directions,  and  of  the  costs  of  the  suit,  until  after  the 
Master  should  have  made  his  report  :  and  any  of  the  parties  were  to  be  at  liberty 
to  apply  to  the  Court  as  there  should  be  occasion. 

The  Master  by  his  report  dated  17th  December,  1823,  made  in  pursuance  of  the 
order,  certified  that  the  plaintiff,  George  Bcngough,  the  nephew  of  the  testator,  was. 
at  the  time  of  his  death,  and  then  was,  [222]  the  heir  at  law  of  the  testator  ;  and 
that  Ann  Ricketts,  deceased,  the  sister  of  the  testator,  was  his  only  next  of  kin  at 
the  time  of  his  deatli  ;  and  that  the  Respondents  William  Peter  Lunell,  John  Evans 
Lunell,  and  George  Lunell,  her  executors,  having  duly  proved  her  will  in  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury,  were  then  her  legal  personal  repre- 
sentatives ;  and  the  only  persons  who,  together  with  the  plaintiff,  George  Bengough, 
and  the  defendants,  Henry  Bengough,  James  Bengough,  and  Ann  Elizabeth  Bengough, 
the  children  of  tlie  testator's  late  brother,  George  Bengough,  and  the  Defendant, 
Charles  Lucas  Edridge,  and  the  Appellant,  the  executors  of  Joanna  Bengough,  the 
widow  of  the  testator,  would,  in  case  of  intestacy,  have  been  entitled  to  distributive 
shares  of  the  personal  estate  of  the  testator, 

James  Bengough  died  on  the  4th  day  of  December,  1825.  intestate,  leaving  Sarah 
Bengough,  his  widow  ;  and  Sarah  Bengough  obtained  letters  of  administration  of 
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James  Bengough's  personal  estate  and  eflfects,  to  bo  granted  to  her  by  and  out  of 
the  proper  ecclesiastical  court. 

George  Bengough  on  the  21st  of  December,  1825,  filed  his  bill  of  revivor  in  the 
Court  of  Chancery  against  Sarah  Bengough  ;  and  bj'  an  order  of  the  Court,  bearing 
date  the  7th  day  of  Jamiary,  182(>,  the  suit  was  accordingly  revived. 

Charles  Lucas  Edridge  died  on  the  4th  of  January,  1826,  leaving  Arthur  Palmer 
and  Charles  Cadell  Edridge,  him  surviving  ;  and  the  testator's  niece,  Ann  Elizabeth 
Bengough,  intermarried  with  William  Ignatius  Okely. 

The  cause  came  on  to  be  heard,  on  further  directions,  before  the  Vice-Chancellor, 
and  by  a  de-[223]-cree  bearing  date  the  24th  of  January,  1827,  it  was  declared,  that 
the  testator's  will  ought  to  be  established,  and  the  trusts  thereof  performed  and  carried 
into  execution,  and  the  Court  ordered  and  decreed  the  same  accordingly  ;  and  it 
was  amongst  other  things  ordered,  that  the  Plaintiff's  bill  should  be  dismissed  out 
of  the  Court,  as  against  the  Defendants  William  Peter  Lunell,  John  Evans  Lunell, 
George  Lunell,  and  Sarah  Bengough,  and  the  Appellant,  with  costs,  to  be  taxed  and 
paid  as  thereinafter  directed.  And  the  Court  declared,  that  according  to  the  true 
construction  of  the  testator's  will,  the  Plaintiff  was  not  entitled  to  the  immediate 
possession  and  enjoyment  of  the  freehold  estates,  which  the  testator  had,  by  his  will, 
directed  to  be  purchased  with  the  rents  and  profits  of  the  real  estates,  devised  by  his 
will,  and  the  accumulations  of  those  rents  ;  but  that  the  rents  of  such  estates  to  be 
so  purchased  were,  according  to  the  true  construction  of  the  will,  subject  to  the  trusts 
for  accumulation  during  the  term  of  twenty-one  years,  commencing  from  the  death 
of  the  said  testator. 

This  decree  was  signed  by  the  Lord  Chancellor,  on  the  31st  day  of  March,  1828, 
and  enrolled  among  the  records  of  the  Court  of  Chancery. 

The  appeal  was  against  the  decree  on  further  directions. 

For  the  Appellants,  Sir  Edward  Sugden  and  Mr.  Lynch. 

For  the  Respondent,  Arthur  Palmer,  Mr.  Preston  and  Mr.  Wilbraham. 

For  the  Respondent,  George  Bengough,  Mr.  Pepys  and  Mr.  Piggott. 

[224]  For  the  Appellants, 

The  trusts  declared  of  the  testator's  personal  estate  and  effects,  by  his  will,  are 
not  confined  within  those  boundaries,  which  the  law  allows  for  trusts  of  this  de- 
scription. 

The  whole  machinery  of  the  will  is  a  fraud  on  the  rule  of  law.  The  accumulation 
is  taken  for  the  whole  term  of  twenty-one  years  allowed  by  the  Thellusson  Act,  and 
without  reference  to  any  minority,  or  any  legitimate  object  of  settlement,  and  it  is 
not  until  the  expiration  of  that  term  that  the  limitations  are  made  to  commence. 
Accumulation  and  executory  limitations  were  by  the  law,  as  it  stood  before  the  Thel- 
lusson Act,  co-extensive  ;  but  a  testator  could  not  first  accumulate  for  lives  in  being 
and  twenty-one  years,  and  then  postpone  the  vesting  for  the  like  further  period. 
This  is  the  first  step.  Then  the  estates  are  devised  to  trustees  for  120  years,  if  twenty- 
eight  persons  or  any  or  either  of  them  shall  so  long  live.  These  persons  are  many 
of  them  unconnected  with  the  trusts,  and  the  testator  was  ignorant  of  their  names. 
This  limitation,  however,  is  framed  in  order  to  create  an  estate  determinable  with 
existing  lives,  which  therefore  has  no  tendency  to  a  perpetuity  ;  but  in  the  first  place, 
it  has  never  been  decided,  that  estates  in  point  of  perpetuity  can  be  carved  out  of 
such  an  estate  which  cannot  be  raised  out  of  the  inheritance,  and  there  are  powerful 
reasons  against  such  a  decision  ;  and,  in  the  next  place,  it  has  never  been  decided, 
that  such  an  estate  can  be  carved  out  of  an  inheritance  the  whole  interest  in  which 
is  intended  to  be  dedicated  to  the  same  uses  for  the  direct  and  declared  purpose  of 
creating  a  perpetuity  ;  for  the  equitable  estates  created  out  of  this  portion  of  the 
inherit-[225]-ance,  do  not  unite  with  the  estates  created  in  the  reversion  of  the  inherit- 
ance, although  the  same  persons  are  to  take  in  every  event.  This  is  the  second  step. 
There  is  then  added  a  term  in  gross  of  twenty  years  upon  the  same  trusts  ;  but  the 
twenty-one  years  allowed  by  the  rule  after  lives  in  being  were  admitted  for  the  purposes 
of  gestation  and  infancy,  and  were  never  allowed  as  an  absolute  term.  Here  the 
twenty  years  are  taken  as  an  independent  term,  merely  because  that  term  falls  within 
the  words  of  the  rule, altogether  disregarding  the  principles  upon  which  it  was  founded. 
This  is  the  third  step.  After  every  rule  has  been  separately  resorted  to,  and  the  time 
allowed  by  it  exhausted,  then  comes  the  fourth  and  last  step,  a  trust  for  the  very 
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persons  who  would  be  entitled  to  the  freehold  and  inheritance  under  the  previous 
trusts,  if  regular  trusts  had  been  declared  for  life  and  in  tail,  according  to  the  usual 
form  of  settlements.  Why  is  all  this  machinery  used  "I  The  answer  is  obvious, — 
It  is  a  vain  attempt  at  a  perpetuity.  Look  at  the  whole  as  a  result  from  the  combina- 
tion of  the  several  parts,  and  it  will  be  found  that  the  entire  equitable  fee-simple  is 
dedicated  to  the  particular  uses  expressed  in  the  will,  but  those  uses  so  framed  as  to 
postpone  for  probably  a  vast  number  of  years  that  right  of  disposition  resulting  from 
ownership,  which  no  regular  limitations  known  to  the  law  can  effect.  It  seems  a 
sufficient  objection  to  the  will  in  question,  that  it  is  the  first  attempt  of  the  kind,  and 
that  the  consequences  are  obviously  mischievous.  When  Lord  Nottingham  was 
asked  where  he  would  stop,  he  answered,  "  I  will  stop  ever}'  where  when  any  incon- 
"  venience  appears,  no  where  before  :  for  [226]  whensoever  the  bounds  of  reason  or 
"  convenience  are  exceeded,  the  law  will  quickly  be  known."  In  this  case  the  bounds 
of  reason  are  exceeded,  and  the  inconvenience  is  manifest. 

The  trusts  declared  of  the  personal  estate  and  effects  of  the  testator  should,  for 
the  same  reasons,  be  declared  void  ;  and,  therefore,  such  personal  estate  and  effects, 
after  payment  of  the  testator's  debts,  funeral  and  testamentary  expenses  and  legacies, 
should  be  divided  amongst  the  parties  entitled  to  distributive  shares  of  the  personal 
estate  of  the  testator,  living  at  his  decease,  or  their  representatives,  as  if  he  had  died 
intestate. 

For  the  Respondents, 

No  estate  or  interest  given  by  the  will  is  open  to  the  objection  of  transgressing 
the  rules  of  law  against  perpetuities. 

The  period  of  accumulation  is  restricted  to  a  term  of  twenty-one  years  from  the 
testator's  death,  and  an  accumulation  during  that  period  is  warranted  by  the  rules 
of  law,  and  is  consistent  with  the  provisions  of  the  statute  passed  in  the  thirty-ninth 
and  fortieth  years  of  the  reign  of  George  the  Third,  intituled  "  An  Act  to  restrain  all 
"  Trusts  and  Directions  in  Deeds  or  Wills,  whereby  the  profits  or  produce  of  real  or 
'■  personal  estate  shall  be  accumulated,  and  the  beneficial  enjoyment  thereof  postponed 
'■  beyond  the  time  therein  limited." 

Every  contingent  or  future  interest  given  by  the  will  is  so  limited,  that  it  must 
vest  or  fail  of  effect  within  twenty  years  from  the  death  of  the  survivor  of  the  lives 
in  being  at  the  date  of  the  will  ;  and  the  rule  of  law  against  perpetuities  allows  of  a 
suspense  of  the  time  of  vesting  for  a  life  or  [227]  lives  in  being,  and  a  further  period 
of  twenty-one  years,  and  in  some  cases  for  a  period  and  even  two  periods  of  gestation. 

As  the  rule  of  law  is  not  transgressed,  but  its  limits  are  observed  by  the  testator, 
and  he  has  in  all  dispositions  kept  within  the  limits  prescribed  by  the  rule,  no  argument 
of  fraud  on  the  rule,  or  of  inconvenience  from  the  application  of  the  rule,  is  entitled 
to  any  weight  in  a  court  of  justice.  It  is  the  province  of  the  legislature,  and  not  of  a 
court  of  justice,  to  reform  the  law  if  it  admits  of  an  inconvenience. 

Rules  of  law  are  framed  as  a  guide  to  judges  for  their  decision,  and  to  professional 
men  for  their  advice  and  conduct  in  practice,  and  individuals  in  their  testamentary 
and  other  dispositions  ;  and  no  gift,  or  grant,  or  devise,  kept  within  the  terms  of 
the  rule,  can  be  obnoxious  to  the  objection  of  being  a  violation  of  the  rule  ;  since  the 
rule  is  the  only  criterion  by  which  the  validity  of  the  gift,  etc.  can  be  ascertained. 

The  authorities  cited  in  argument  were  as  follows  : — Tavlor  v.  Biddall,  2  Mod. 
289.  The  Duke  of  Norfolk's  Case,  3  Ch.  Rep.  Somerville"^i'.  Lethbridge,  6  T.  R. 
213.  Lloyd  r.  Carew,  Show.  P.  C.  137.  Marks  i:  Marks.  10  Mod.  420.  Stephens 
V.  Stephens,  C.  T.  Talb.  228.  Rep.  Line.  Inn.  Lib.  Long  r.  Blackall,  7  T.  R.  100. 
Jee  V.  Audley,  1  Cox,  324.  Routledge  v.  Dorrell,  2  Ves.  jun.  357.  Leake  r.  Robinson, 
2  Meriv.  391.  Crooke  v.  De  Vandez,  9  Ves.  197.  Woodford  r.  Thellusson,  4  Ves. 
jun.  317.  321..  and  11  Ves.  135.  143.  146.,  and  the  stat.  39  &  40  G.  3.  c.  98.  Keeley 
V.  Fowler,  in  D.  P.  1768.,  Fearne  Ex.  Dev.  482.  (6th  ed.)  2  vol.,  Cas.  [228]  and  Opin. 
440.  Goodtitle  v.  Wood,  Willes  Rep.  213.  Doe  v.  Fonnerean,  Doug.  508.,  Eden's 
Rep.  418.  Goodman  v.  Goodright.  2  Burr.  873.  Beard  v.  Westcott,  5  Tau.  392. 
406.,  5  B.  &  A.  801.,  and  1  Turn.  &  Russ.  25.  Fearne  Ex.  Dev.  7th  ed.  431.  Heath 
V.  Heath,  1  B.  C.  C.  147.  Massenburgh  v.  Ash,  1  Vern.  234.  Loddington  v.  Kime, 
1  L.  Raym.  207.  Scatterwood  v.  Edge,  1  Salk.  229.  Madox  r.  Staines.  2  P.  W.  421. 
Stanley  r.  Leigh,  2  P.  W.  686.  Sheffield  v.  Lord  Orrery,  3  Atk.  283.  287.  Gulliver 
V.  Wickett.  1  Wils.  105.     Bullock  v.  Stones,  2  Ves.  521.     Duke  of   Marlborough  v. 
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Lord  Godolphin,  1  Eden,  404.,  3  B.  P.  C.  245.  Griffitli  v.  Vere,  9  Ves.  127. ;  see  p, 
131.  Lade  v.  Holford,  3  Burr.  1416.,  Amb.  479.  Proctor  v.  Bishop  of  Bath  and 
Wells,  2  H.  Blac.  358.  Ware  v.  PolhiU,  11  Ves.  257.  King  v.  Cotton,  2  P.  W.  358. 
Gore  V.  Gore,  2  P.  W.  28.  63.  Marshall  v.  Marshall,  2  Swan.  432.  Lord  Southamp- 
ton V.  Marquess  of  Hertford,  2  Ves.  &  B.  54.  Spencer  r.  Duke  of  Marlborough,  5  B. 
P.  G.  592.  Manning's  Case,  8  Rep.  94.  Lampet's  Case,  10  Rep.  46.  Child  t).  Bailey, 
Cro.  Jac.  459.  Pells  r.  Brown,  Cro.  Jac.  592.  Sanders  v.  Cornish,  Cro.  Car.  230. 
Pearse  v.  Reeve,  Pollexfen.  29.  Goring  r.  Bicker.staffe,  Pollexfen,  31 .  Snow  v.  Cutler, 
1  Levinz.  135.  Lovey  v.  Windham,  2  Keble,  G37.,  1  Mod.  50.  Wood  r.  Saunders, 
Pollex,  35.  ;  see  2  Swan.  467.  Phillips  v.  Deakin,  1  M.  &  S.  744.  Mogg  v.  Mogg, 
IMeriv.  G54.  Swainer.  Burton,  15  Ves.  365.  Heath  ?;.  Heath,  1  B.  C.  C.  147.  Robin- 
son r.  Hardcastle,  2  T.  R.  241.  380.  and  781.,  2  B.  C.  C.  22.  344.  Humberstone  r. 
Humberstone,  1  P.  W.  332.  Blandford  v.  Hackerall,  2  V.  jun.  241.  Diike  of  St. 
Albans  t\  Lord  Deerhurst  ;  see  5  Madd.  232.  Countess  of  Lincoln  v.  Duke  of  New- 
castle, [229]  12  Ves.  231.  Duke  of  Bridgewater  v.  Egerton,  2  Ves.  122.  Roe  v. 
Jefferv,  7  T.  R.  589.  Tregonwell  v.  Sydenham,  3  Dow.  194.  and  Bligh's  MS.  Cases 
D.  1814-15.  FearneC.  R.  422.  431.  Cruise  Dig.  441.  Black.  Com.  174.  1  Sander's 
Uses,  194.  2  Wood's  Lect.  229.  Stanley  v.  Leigh,  2  P.  W.  686.  Gilb  Uses,  359. 
Hinde  v.  Lyon,  2  Leon.  11. 

The  Judges  having  been  summoned  by  the  House,  attended  to  hear  the  case 
argued ;  and  questions  *  were  put  to  them.  Tlie  opinion  of  the  Judges  was  delivered 
hy  Bayley  B.,  as  follows  : — 

The  fir.st  question  proposed  by  your  Lordships'  House  for  the  consideration  of 
H.  M.  Judges,  is  this,  "  Whether  a  limitation  by  way  of  executory  devise  is  void,  as 
"  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the  determination  of 
"  one  or  more  life  or  lives  in  being,  and  upon  the  expiration  of  a  term  of  twenty-one 
i"  years  afterwards  as  a  term  in  gross,  and  without  reference  to  the  infancy  of  any 
"  person  who  is  to  take  under  such  limitations,  or  of  any  other  person." — And  I  am 
to  return  to  your  Lordships  [230]  the  unanimous  opinion  of  the  Judges  who  heard 
the  argument  at  your  Lordships'  bar,  that  such  a  limitation  is  not  too  remote  or  other- 
wise void. 

Upon  the  introduction  of  executory  devises,  and  the  indulgence  thereby  allowed 
to  testators,  care  was  taken  that  property  which  was  the  subject  of  them  should  not 
be  tied  up  beyond  a  reasonable  time,  and  that  too  great  a  restraint  upon  alienation 
should  not  be  permitted.  The  cases  of  Lloyd  v.  Carew,  1  Show.  Pari.  Cases,  137 
(in  1696),  and  Marks  v.  Marks,  10  Mod.  419  (in  1719),  establish  the  point  that,  for 
certain  purposes,  such  time,  as  with  reference  to  those  purposes  might  be  deemed 
reasonable,  beyond  a  life  or  lives  in  being,  might  be  allowed.  The  purpose  in  each 
of  those  cases  was  to  give  to  a  third  person  an  option,  after  the  death  of  a  particular 
tenant,  to  purchase  the  estate,  and  twelve  months  in  the  first  case,  and  three  months 
in  the  other,  were  held  a  reasonable  time  for  that  purpose.  These  cases,  however, 
do  not  go  to  the  length  for  which  they  were  pressed  at  your  Lordships'  bar  :  they 
do  not  necessarily  warrant  an  inference  that  a  term  of  twenty-one  years,  for  which 
no  special  or  reasonable  purpose  is  assigned,  would  also  be  allowed,  and  I  do  not  state 
them  as  the  foundation  upon  which  our  opinion  mainly  depends.  They  are  only 
important  as  establishing  that  a  life  or  lives  in  being  is  not  the  limit,  and  that  there 
are  cases  in  which  it  may  be  exceeded.  Taylor  v.  Biddall,  2  Mod.  289  (1677),  is  the 
first  instance  we  have  met  with  in  the  books  in  which  so  great  an  excess  as  twenty- 
one  years  after  a  life  or  lives  in  being  was  allowed,  and  that  was  a  case  of  infancy. 

*  The  first,  which  was  the  only  question  directly  applicable  to  the  case,  is  recited 
in  the  opinion  of  the  Judges.  The  two  others  were  upon  supposed  cases,  as  follows  : — 
2.  Whether  a  limitation  by  way  of  executory  devise,  is  void  as  too  remote,  or  other- 
wise, if  it  is  not  to  take  effect  until  after  the  determination  of  a  life  or  lives  in  being, 
and  upon  the  expiration  of  a  term  of  twenty-one  years  afterwards,  together  with  the 
number  of  months  equal  to  the  ordinary  period  of  gestation  ;  but  the  whole  of  such 
years  and  months  to  be  taken  as  a  term  in  gross,  and  without  reference  to  the  infancy 
of  any  person  whatever  born  or  in  ventre  sa  mere.  3.  Whether  a  limitation,  etc.  (as 
before),  together  with  the  number  of  months  equal  to  the  longest  period  of  gestation. 
But  the  whole,  etc.  (as  in  the  second  question). 
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It  was  a  limitation  to  the  heirs  of  the  body  of  Robert  Wharton  and  their  heirs,  as 
they  [231]  should  attain  their  respective  ages  of  twenty-one  years.  There  might 
be  an  interval,  therefore,  of  twenty-one  years  between  the  death  of  Robert,  till  which 
time  no  one  could  be  heir  of  his  body,  and  the  period  when  such  heirs  should  attain 
twenty-one,  till  which  time  the  estate  was  not  to  vest  ;  and  that  limitation  was 
held  good  by  way  of  executory  devise.  That,  however,  was  a  case  of  infancy,  and 
it  was  on  account  of  that  infancy  that  the  vesting  was  postponed.  This  case  was 
followed  by,  and  was  the  foundation  of,  the  decision  in  Stephens  v.  Stephens  [Ca.  /. 
Talb.  228].  That  was  a  case  of  infancy  also.  The  executory  devise  there  was,  "  to 
"  such  other  son  of  the  body  of  my  daughter,  Mary  Stephens,  by  my  son-in-law, 
"  Thomas  Stephens,  as  shall  happen  to  attain  his  age  of  twenty-one  years,  his  heirs 
"  and  assigns  for  ever."  And  the  Judges  of  the  King's  Bench  certified  that  the  devise 
was  good.  The  certificate  in  that  case  is  peculiar  ;  it  refers  to  Taylor  r.  Biddall 
[2  Mod.  289],  and  says  that,  however  unwilling  "  they  might  be  to  extend  the  rules 
"  laid  down  for  executory  devises  beyond  the  rule  generally  laid  down  by  their  pre- 
"  decessors,  yet,  upon  the  authority  of  that  judgment,  and  its  conformity  to  several 
"  late  determinations  in  cases  of  terms  of  years,  and  considering  that  the  power  of 
"  alienation  would  not  be  restrained  longer  than  the  law  would  restrain  it.  viz.,  during 
"  the  infancy  of  the  first  taker,  which  could  not  reasonably  be  said  to  extend  to  a 
"  perpetuity,  and  considering  that  such  construction  would  make  the  testator's  whole 
"  disposition  take  effect,  which  otherwise  would  be  defeated,  they  were  of  opinion 
"  that  that  devise  was  good  by  way  of  executory  devise."  This  was  also  a  case  of 
infancy  :  it  [232]  was  on  account  of  that  infancy  that  the  vesting  of  the  estate  was 
postponed,  and  though  under  that  limitation  the  vesting  of  the  estate  might  be  delayed 
for  twenty-one  years  after  the  deaths  of  Thomas  and  Mary  Stephens,  it  did  not  follow 
of  necessity  that  it  would,  and  it  might  vest  at  a  much  earlier  period.  These  decisions, 
therefore,  do  not  distinctly  or  necessarily  establish  the  position  that  a  term  in  gross 
for  twenty-one  years,  without  any  reference  to  infancy,  or  a  life  or  lives  in  esse,  will 
be  good  by  way  of  executory  devise,  but  there  is  nothing  in  them  necessarily  to  con- 
fine it  to  cases  of  infancy.  The  contemporaneous  understanding  might  have  been, 
that  it  extended  generally  to  any  term  of  twenty-one  years  ;  and  there  are  some 
authorities  which  lead  to  a  belief  that  such  was  the  case.  In  Goodtitle  r.  Wood,  Willes 
213.  7  T.  R.  10.3.,  L.  C.  J.  Willes  discusses  shortly  the  doctrine  of  executory  devises. 
and  notices  their  "  progress  of  late  years  :  he  says  the  doctrine  of  executory  devises 
"  has  been  settled.  They  have  not  been  considered  as  bare  possibilities,  but  as  cejtain 
"  interests  and  estates,  and  have  been  resembled  to  contingent  remainders  in  all  other 
"  respects,  only  they  have  been  under  some  restraints  to  prevent  perpetuities  ;  at 
"  first  it  was  held  that  the  contingency  must  happen  within  the  compass  of  a  life 
'■  or  lives  in  being,  or  a  reasonable  number  of  years  ;  at  length  it  was  extended  a  little 
'■  further,  viz.,  to  a  child  en  ventre  sa  mere  at  the  time  of  the  father's  death,  because, 
"  as  the  contingency  must  necessarily  happen  within  less  than  nine  or  ten  months 
"  after  the  death  of  a  person  in  being,  that  construction  would  introduce  no  incon- 
'■  venience  ;  and  the  rule  has.  in  many  instances,  been  [233]  extended  to  twenty-one 
"  years  after  the  death  of  a  person  in  being,  as  in  that  case  likewise  there  is  no  danger 
"  of  a  perpetuity." 

In  citing  this  passage  in  Thellusson  r.  Woodford,  1  N.  R.  388.,  Lord  Chief  Justice 
M'Donald  prefaces  it  by  this  eulogium  :  "  The  result  of  all  the  cases  is  that  summed 
"  up  by  Lord  Chief  Justice  Willes  with  his  usual  accuracy  and  perspicuity."  He 
does  indeed  afterwards  say  (p.  393.),  after  noticing  Long  v.  Blackall  [7  T.  R.  100], 
"  The  established  length  of  time  during  which  the  vesting  may  be  suspended,  is  a 
"  life  or  lives  in  being,  the  period  of  gestation  and  the  infancy  of  such  posthumous 
"  child.''  That  rather  implies  that  he  thought  the  rule  was  confined  to  cases  of 
minority.  This  opinion,  though  not  published  till  1797,  was  delivered  in  1710,  and 
in  the  minds  of  those  who  heard  it,  or  of  any  who  have  the  opportunity  of  reading 
it,  might  raise  a  belief  that  there  were  interests  in  which  a  period  of  twenty-one  years 
after  the  death  of  a  person  in  esse  without  reference  to  minority,  had  been  allowed, 
and  though  there  be  no  such  case  reported,  it  does  not  follow  that  none  such  was 
decided.  In  Goodtitle  );.  Goodman.  Burr.  879.,  there  is  this  passage.  "  It  is  a  future 
"  devise,  to  take  place  after  an  indefinite  failure  of  issue  of  the  body  of  a  former  devisee, 
''  which  far  exceeds  the  allowed  compass  of  a  life  or  lives  in  being,  and  twenty-one 
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"  years  after  (wliich  is  the  line  now  drawn,  and  very  sensibly  and  rightly  drawn)." 
This  was  published  in  1766,  and  whether  the  last  approving  paragraph  was  the  lan- 
guage of  Lord  Mansfield  or  of  the  reporter,  it  was  calculated  to  draw  out  some  con- 
tradiction or  explanation  if  that  were  not  generally  understood  by  the  profession 
as  [234]  the  correct  limit.  In  Buckworth  r.  Thickell,  3  Bos.  &  Pull.  654.  n.,  Lord 
Mansfield  saj-s.  "  I  remember  the  introduction  of  the  rule  which  prescribes  the  time 
■■  in  which  executory  devises  must  take  effect  to  be  a  life  or  lives  in  being,  and  twenty- 
"  one  years  afterwards."  In  Wilkinson  r.  South,  7  T.  R.  558,  Lord  Keriyon  says, 
"  The  rule  respecting  executory  devises  is  extremely  well  settled,  and  a  limitation 
"  by  way  of  executory  devise  is  good  if  it  may  take  place  after  a  life  or  lives  in  being, 
"  and  within  twenty-one  years  and  the  fraction  of  another  year  afterwards." 

In  Long  V.  Blackall,  7  T.  R.  10'2.,  Lord  Kenyon  says,  "  The  rules  respecting  exe- 
"  cutory  devises  have  conformed  to  the  rules  laid  down  in  the  construction  of  legal 
"  limitations,  and  the  courts  have  said  that  estates  shall  not  be  unalienable  by  executory 
"  devise  for  a  longer  time  than  is  allowed  by  the  limitations  of  a  common  law  con- 
"  veyance.  In  marriage  settlements,  the  estate  may  be  limited  to  the  first  and  other 
"  sons  of  the  marriage,  in  tail  ;  and  until  the  person  to  whom  the  last  remainder 
"  is  limited  is  of  age,  the  estate  is  unalienable  ;  in  conformity  to  that  rule,  the  courts 
"  have  said,  so  far  we  will  hold  executory  devises  to  be  good  ;  "  and  after  referring 
to  the  Duke  of  Norfolk's  Case  [3  Ch.  Ca.  1],  he  concludes,  "  It  is  an  established  rule 
■'  that  an  executory  devise  is  good,  if  it  nuust  necessarily  happen  within  a  life  or  lives 
■'  in  being,  and  twenty-one  years  and  the  fraction  of  another  year,  allowing  for  the 
"  time  of  gestation." 

In  Jee  v.  Audley,  1  Cox  325.,  Lord  Kenyon  M.  R.  says,  "  Limitations  of  personal 
'■  estate  are  void  unless  they  necessarily  vest,  if  at  all.  within  a  life  or  lives  in  being, 
"  and  twenty-one  [235]  years  or  nine  or  ten  months  afterwards.  This  has  been 
"  sanctioned  by  the  opinions  of  judges  of  all  times,  from  the  Duke  of  Norfolk's  Case 
■'  to  the  present  time  ;  it  is  grown  reverend  by  age,  and  it  is  now  to  be  broken  in  upon." 
We  would  not  wish  the  House  to  suppose  that  there  are  not  expressions  in  other 
cases  about  the  same  period,  from  which  it  might  be  clearly  collected  that  a  minority 
was  originally  the  foundation  of  the  limit,  and  sufficient  to  raise  some  presumption 
that  the  limit  of  twenty-one  years  after  a  life  in  being  was  confined  to  cases  in  which 
there  was  such  minority.  But  the  manner  in  which  the  rule  is  expressed  in  the 
instances  to  which  I  have  referred,  as  well  as  in  text  writers,  appears  to  us  to  justify 
the  conclusion  that  it  was  at  length  extended  to  the  enlarged  limit  of  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards.  It  is  difficult  to  suppose  that  men  of  such 
discriminating  minds,  and  so  much  in  the  habit  of  discrimination,  should  have  laid 
down  the  rule  as  they  did,  without  expressing  minority  as  a  qualification  of  the 
limit,  particularly  when,  in  many  of  the  instances,  they  had  minority  before  their 
eyes,  had  it  not  beeti  their  clear  understanding  that  the  rule  of  twenty-one  years 
was  general,  without  the  qualification  of  minority.  Blackstone  J.,  in  his  Comment- 
aries, puts  as  the  limit  of  executory  devise,  "  that  the  contingencies  ought  to  be  such 
"  as  may  happen  within  a  reasonable  time,  as  within  one  or  more  lives  in  being,  or 
"  within  a  moderate  term  of  years,  for  courts  of  justice  will  not  indulge  even  wills 
"  so  as  to  create  perpetuity.  The  utmost  length  that  has  been  hitherto  allowed  for 
■'  the  contingency  of  an  executory  devise  (of  either  kind)  to  happen  in,  is  [236]  that 
'■  of  a  life  or  lives  in  being,  and  twenty-one  years  afterwards,  as  when  lands  are  devised 
"  to  such  unborn  son  of  a  feme  covert  as  shall  first  attain  twenty-one,  and  his  heirs. 
"  the  utmost  length  of  time  that  can  happen  before  the  estate  can  vest,  is  the  life  of 
"  the  mother,  and  the  subsequent  infancy  of  her  son  ;  and  this  hath  been  decreed 
"  to  be  a  good  executory  devise. 

Mr.  Fearne  in  his  elaborate  work  upon  Executory  Devises,  thus  lays  down  the 
rule  (p.  432.)  : — "  An  executory  devise  to  vest  within  a  short  time  after  the  period 
"  of  a  life  in  being  is  good,  as  in  Lloyd  i\  Carew  (which  he  states),  and  Marks  v.  Marks. 
"  The  Courts,  indeed,  have  gone  so  far  as  to  admit  of  executory  devises  limited  to  vest 
"  within  twenty-one  years  after  the  period  of  a  life  in  being,  as  in  Stephens  v.  Stephens 
■■  [C.  t.  Talb.  228],  Taylor  v.  Biddall  [2  Mod.  289],  and  Sabbarton  r.  Sabbarton,"  (all 
of  which  he  .states,  and  in  all  of  which  vesting  was  postponed  on  account  of  minority 
only,  and  then  he  draws  this  conclusion  :)  "  so  that  the  law  seems  to  be  now  settled 
"  that  an  executory  devise,  either  of  real  or  personal  estate,  which  must,  in  the  nature  of 
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"  the  limitation,  vest  within  twenty-one  years  after  the  period  of  a  life  in  being  is  good, 
"  and  this  appears  to  be  the  longest  period  yet  allowed  for  (the)  vesting  of  such  estates." 
The  instances  put  are  all  instances  of  minority  only,  in  which  the  twenty-one  years 
were  allowed  ;  but,  by  stating  it  generally  as  he  did,  he  must  have  considered  twenty- 
one  years  generally,  independently  of  minority,  as  the  rule.     The  same  observation 
applies  to  Blackstone.     That  such  was  the  understanding  of  Fearne  may  be  collected 
from  many  other  passages  in  his  work,  but  from  none  more  distinctly  than  in  the  third 
division  of  his  [237]  first  chapter  on  Executory  Devises,  7th  Ed.  p.  399-401.,  where, 
after  having  mentioned  as  the  second  .sort  of  executory  devises,  those  where  the  devisor 
gives  a  future  estate  to  arise  upon  a  contingency,  without  at  present  disposing  of  the 
fee,  and  after  putting  several  instances,  he  concludes  the  division  thus  : — "  And  the 
"  case  of  a  limitation  to  one  for  life,  and  from  and  after  the  expiration  of  one  day,  or 
"  any  other  supposed  period  not  exceeding  twenty-one  years  (we  may  suppose),  next 
"  ensuing  his  decease,  then  over  to  another,  may  be  adduced  as  an  instance  of  the 
"  case,  for  the  latter  part  of  the  extent  to  which  1  have  opened  the  second  branch  of 
"  the  general  distribution  of  executory  devises."     In  his  third  chapter,  p.  470.,  he 
begins  his  eighth  division  with  this  position  : — "  It  is  the  same  {i.e.  an  executory  devise 
"  is  not  too  remote),  if  the  dying  without  issue  be  confined  to  the  compass  of  twenty- 
"  one  years  after  the  period  of  a  life  in  being,"  and  in  the  eighth  division  of  chapter  4., 
p.  517.,  he  says,  "  It  seems  now  to  be  settled  that  whatever  number  of  limitations  there 
"  may  be  after  the  first  executory  devise  of  the  whole  interest,  any  one  of  them  that 
"  is  so  limited,  that  it  must  take  efi'ect,  if  at  all,  within  twenty-one  years,  the  period 
"  of  a  life  then  in  being  may  be  good  in  event,  if  no  one  of  the  preceding  limitations. 
"  which  would  carry  the  whole  interest,  happen  to  vest."     The  great  and  experienced 
editor,  Mr.  Butler,  though  he  mentions  what  Lord  Alvanley  had  said  to  the  contrary 
in  4  Ves.  3.37.,  yet  he  gives  extracts  from  what  Mr.  llargrave  (who  agrees  with  Fearne) 
had  said  upon  the  subject,  as  if  the  inclination  of  his  [238]  opinion  was  that  Mr.  Fearne 
was  right,  and  that  the  unqualified  rule  of  twenty-one  years  was  correct.     At  length 
in  Beard  v.  Westcott,  5  Taunt.  393.,  the  question  whether  an  executory  devise  was 
good,  though  it  was  not  to  take  effect  till  the  end  of  an  absolute  terra  of  twenty-one 
years,  after  a  life  in  being  at  the  death  of  the  testator,  without  reference  to  the  infancy 
of  the  person  intended  to  take,  was  distinctly  and  pointedly  put  to  the  Judges  by  Sir 
Wm.  Grant,  then  M.  R.,  and  they  certified  that  the  point,  though  necessarily  involved 
in  that  will,  was  not  prominently  brought  forward  either  upon  the  will  itself,  or  upon 
the  first  of  the  two  cases  that  was  stated  ;  and  lest  it  might  have  escaped  the  notice 
and  consideration  of  the  Court  of  G.  B. ,  it  was  made  the  subject  of  an  additional  state- 
ment to  that  Court.     The  first  certificate  was  in  November  1 8 1 2 ,  the  next  in  November 
1813,  and  the  Judges  who  signed  them  were  Sir  James  Mansfield,  Heath,  Lawrence, 
Chambre,  and  Gibbs,  men  of  great  experience,  and  some  of  them  very  familiar  with 
the  law  of  executory  devises.     Those  certificates  stood  unimpeached  until  1822,  when 
the  same  case  was  sent  by  Lord  Eldon  to  the  Court  of  King's  Bench,  and  that  Court 
certified,  that  the  same  limitations  which  the  C.  B.  had  held  valid,  were  void,  as  being 
too  remote  ;   but  the  foundation  of  this  certificate  was,  that  a  previous  limitation 
clearly  too  remote,  and  which  was  .so  considered  by  the  Court  of  Common  Pleas,  made 
those  limitations  also  void  which  that  Court  had  held  good,  and  the  question  whether 
the  limitation  of  twenty-one  years  absolutely  was  valid  after  a  life  in  being,  did  not 
receive  that  full  con-[239]-sideration  which  it  would  otherwise  have  done,  if  the 
determination  upon  that  point  had  not  been  superseded  by  the  determination  upon 
the  other. 

Upon  the  direct  authority,  therefore,  of  the  decision  of  the  Court  of  Common 
Pleas,  in  Beard  v.  Westcott,  and  the  dicta  by  Willes  C.  J.,  Lord  Mansfield,  and  Lord 
Kenyon,  and  the  rules  laid  down  in  Blackstone  and  Fearne,  we  consider  ourselves 
warranted  in  saying,  that  the  time  limited  is  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards,  without  reference  to  the  infancy  of  any  person  whatever.  This 
will  certainly  render  the  estate  inalienable  for  twenty-one  years  after  lives  in  being, 
but  it  will  preserve  in  safety  any  limitation  which  may  have  been  made  upon  the 
authority  of  the  dicta  or  text  writers  I  have  named,  and  it  will  not  tie  up  the  aliena- 
tion an  unreasonable  length  of  time. 

Upon  the  second  and  third  questions  proposed  by  your  Lordships,  whether  a  limita- 
tion by  way  of  executory  devise  is  void,  as  too  remote  or  otherwise,  if  it  is  not  to  take 

758 


MIREHOUSE  r.   RENNKLI/[1833]  VII  BLIGH  N.  S. 

effect  until  after  the  determination  of  a  life  or  lives  in  being,  and  upon  the  expiration 
of  a  term  of  twenty-one  years  afterwards,  together  with  a  number  of  months  equal 
to  the  ordinary  (or  longest)  period  of  gestation  ;  but  the  whole  of  such  years  and 
months  to  be  taken  as  a  term  in  gross,  and  without  reference  to  the  infancy  of  any 
person  whatever,  born,  or  in  ventre  sa  mire,  the  unanimous  opinion  of  the  Judges 
is,  that  such  a  limitation  would  be  void,  as  too  remote.  They  consider  twenty-one 
years  as  the  limitation,  and  the  period  of  gestation  to  be  allowed  in  these  cases  only 
in  which  the  gestation  exists. 

[240]  The  Lord  Chancellor. — I  propose  to  move  the  House  to  concur  in  giving 
judgment  according  to  the  unanimous  opinion  of  the  Judges  now  delivered.  The 
two  last  questions  were  put  with  a  view  to  the  arguments  at  the  bar,  and  the  origin 
of  the  rule  agaimst  perpetuity,  as  applicable  to  executory  devises.  The  rule  originally 
introduced  was  limited  to  a  life,  then  to  lives  in  being,  and  afterwards  was  extended, 
for  convenience,  to  the  end  of  the  infancy  of  the  children  of  the  person  to  whom  the 
life  estates  were  limited.  The  rule  might  have  been  considered  as  established  by 
decision  of  this  House,  in  the  case  of  Lloyd  v.  Carew.  *  As  to  the  doubt  which  has 
been  expressed,  whether  the  rule  has  been  adopted  in  the  practice  or  opinion  of  con- 
veyancers, the  passages  cited  from  Fearne  on  Executory  Devises,  in  the  opinion  just 
delivered,  shew  that  it  was  the  settled  opinion  of  that  great  conveyancer  and  lawyer, 
that  the  term  of  twenty-one  j'ears  after  lives  in  being,  might  be  added  as  a  term  in 
gross.  Mr.  Butler,  the  able  editor  of  Mr.  Fearne's  book,  in  his  commentary  upon 
this  question,  confirms  the  opinion  of  his  author.  The  opinion  of  Lord  Mansfield 
was  the  same  ;  nor  is  the  doctrine  impeached  by  the  dicta  of  Lord  Kenyon  in  Long  v. 
Blackall.t  The  doctrine  may  now  be  considered  as  finally  settled,  and  the  judgment, 
in  accordance  with  the  opinion  delivered,  ought  to  be  affirmed. 

Judgment  affirmed. 


[241]  ENGLAND. 


KING  S  BENCH. 

Thomas  Heney  Mirehouse,  Clerk,  and  William  Squire  Mirehouse,  Clerk, 
who  have  survived  George,  Bishop  of  Lincoln, — Plaintiffs  (in  Error) ; 
Frances  Henrietta  Eennell,  Widow, — Defendant  (in  Error)  [1833]. 

[Mews'  Dig.  v.  1241.  S.C.  1  CI.  &  F.  527j;  8  Biug.  490  ;  1  Moo.  &  Scott,  G83  ;  and,  in 
Court  below,  sub  nom.  Rennell  v.  Lincoln  (Bishop),  7  B.  &  C.  113  :  9  D.  &  E. 
810  ;  5  L.  J.  (O.S.)  K.  B.  320.  Considered  in  Ford  v.  Harington,  18G9,  L.  E. 
5  C.  P.  287  ;  and  Vfalsh  v.  Lincoln  {Bishop  of),  1875,  L.  E.  10  C.  P.  532  ;  and 
see  J uttendromohun  Tagore  v.  Ganendromohun  Tagore,  1872,  L.  E.  Ind.  App. 
Suppt.  68]. 

An  advowson  belonging  to  a  prebendary,  in  right  of  his  prebend,  became  vacant , 
and  the  prebendary  died  without  having  presented  :  Held,  that  the  right 
of  presentation  belonged  to  the  personal  representatives  of  the  prebendary. 

This  writ  of  error  was  brought  by  the  Defendants  below,  upon  a  judgment  of  the 
Court  of  King's  Bench,  reversing  a  judgment  of  the  Court  of  Common  Pleas  on  a 
writ  oi  qiiare  impedit,  in  a  cause  wherein  the  Defendant  in  error  was  Plaintiff,  and 
the  Plaintiffs  in  error  were  Defendants. 

The  Court  of  Common  Pleas  gave  judgment  in  Michaelmas  term  1825,  for  the 
Plaintiffs  in  error,  whereupon  a  writ  of  error  into  the  King's  Bench  was  brought 
by  the  Defendant  in  error. 

The  Court  of  King's  Bench,  in  Trinity  term  [242]  1827,  reversed  the  judgment 
given  in  the  Court  of  Common  Bench,  whereupon  the  writ  of  error  was  brought. 

*  1  Show.  P.  C.  137.  t  7  T.  E.  100. 

759 


Vn  BLIGH  N.  S.  MIREHOUSE  V.  RENNELL  [1833] 

The  declaration  in  the  Court  of  Common  Bench,  was  as  follows — 
Lincolnshire,  to  wit.  George,  Bishop  of  Lincoln,  Thomas  Henry  Mirehouse, 
clerk,  and  William  Squire  Mirehouse,  clerk,  were  summoned  to  answer  Frances  Hen- 
rietta Rennell.  widow,  relict  and  administratrix  of  all  and  singular  the  goods,  chattels, 
and  credits,  which  were  of  Thomas  Rennell,  clerk,  bachelor  in  divinity,  deceased  at 
the  time  of  his  death,  who  died  intestate  of  a  plea,  that  they  permit  the  said  Frances 
Henrietta,  to  present  a  fit  person  to  the  rectory  of  the  parish  church  of  Welby,  in  the 
county  of  Lincoln,  which  is  vacant,  and  in  her  gift  as  administratrix  as  aforesaid ; 
and  whereupon  the  said  Frances  Henrietta,  by  Gregory  James  Best,  her  attorney, 
complains,  for  that  whereas  one  William  Dodwell,  clerk,  doctor  in  divinity,  late  pre- 
bendary of  the  prebend  or  canonry  of  South  Grantham,  founded  in  the  cathedral 
church  of  Salisbury,  heretofore,  to  wit,  on  the  27th  day  of  October,  in  the  year  of 
our  Lord,  1775  ;  to  wit  at  Boston,  in  the  county  of  Lincoln,  was  seised  of  and  in  the 
said  prebend  or  canonry  with  its  appurtenances,  to  which  said  prebend  or  canonry  the 
advowson  of  the  said  rectory  of  the  said  parish  church  of  Welby,  with  its  appurten- 
ances, then  belonged  and  still  belongs  in  his  demesne  as  of  fee  in  right  of  the  said  pre- 
bend or  canonry,  and  the  said  William  Dodwell,  doctor  in  divinity  so  being  such  pre- 
bendary as  aforesaid,  and  so  being  seised  of  and  in  the  said  prebend  or  canonry  with 
its  appurtenances  to  which,  etc.,  afterwards,  to  wit,  on  the  [243]  same  day  and  year 
aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  presented  to  the  said  church 
of  Welby  being  then  vacant,  one  William  Dodwell,  master  of  arts,  his  clerk,  who  on 
the  said  presentation  of  the  said  William  Dodwell,  doctor  in  divinity,  was  admitted, 
instituted,  and  inducted  into  the  same,  in  the  time  of  peace  in  the  time  of  our  Sovereign 
Lord  George  the  Third,  late  King  of  Great  Britain  ;  and  the  said  Frances  Henrietta, 
further  says  that,  the  said  William  Dodwell,  doctor  in  divinity,  being  so  seised  of  the 
said  prebend  or  canonry  with  its  appurtenances  to  which,  etc.  in  his  demesne  as  of 
fee  in  right  of  the  said  prebend  or  canonry,  he  the  said  William  Dodwell,  doctor  in 
divinity,  afterwards,  to  wit,  on  the  1st  day  of  October,  in  the  year  of  our  Lord  1785  ; 
to  wit,  at  Boston  aforesaid,  in  the  county  aforesaid,  died,  so  seised  after  whose  death 
to  wit  on  the  29th  day  of  October,  in  the  year  last  aforesaid  to  wit  at  Boston  aforesaid 
in  the  county  aforesaid,  one  Robert  Price,  clerk,  was  lawfully  admitted,  instituted, 
and  inducted  prebendary  of  the  said  prebend  or  canonry  with  its  appurtenances  to 
which,  etc.  whereby  the  said  Robert  Price,  then  and  there  became  and  was  seised 
of  and  in  the  said  prebend  or  canonry  with  its  appurtenances  to  which,  etc.  in  his 
demesne  as  of  fee  in  right  of  the  said  prebend  or  canonry  ;  and  the  said  Frances  Henri- 
etta further  says,  that  the  said  Robert  Price,  being  so  seised  of  and  in  the  said  prebend 
or  canonry,  with  its  appurtenances  to  which,  etc.  in  his  demesne  as  of  fee  in  right 
of  the  said  prebend  or  canonry,  he  the  said  Robert  Price,  afterwards  to  wit  on  the 
first  day  of  April,  in  the  year  of  our  Lord  1823,  at  Boston  aforesaid  in  the  county 
aforesaid,  died,  so  seised  [244]  after  whose  death,  to  wit,  on  the  2.3d  day  of  April,  in 
the  year  last  aforesaid  at  Boston  aforesaid  in  the  county  aforesaid,  the  said  Thomas 
Rennell,  was  lawfully  admitted,  instituted,  and  inducted  prebendary  of  the  said  pre- 
bend or  canonry,  with  its  appurtenances  to  which,  etc.,  whereby  the  said  Thomas 
Rennell  then  and  there  became  and  was  seised  of  and  in  the  said  prebend  or  canonry, 
with  its  appurtenances  to  which,  etc.,  in  his  demesne  as  of  fee  in  right  of  the  said 
prebend  or  canonry,  and  the  said  Thomas  Rennell  being  so  seised  the  said  church, 
afterwards,  to  wit,  on  the  1st  day  of  June,  in  the  year  of  our  Lord  1824,  at  Boston 
aforesaid, in  the  county  aforesaid,  became  vacant  by  the  death  of  the  said  Rev.  William 
Dodwell,  clerk,  the  late  parson  and  incumbent  thereof,  and  still  is  vacant,  whereby 
it  then  and  there  belonged  to  the  said  Thomas  Rennell  to  present  a  fit  person  to  the 
said  rectory  of  the  said  parish  church  so  being  vacant  as  aforesaid,  and  the  said  Frances 
Henrietta  further  saith,  that  afterwards,  and  whilst  the  said  church  was  so  vacant 
as  aforesaid,  to  wit,  on  the  30th  day  of  June,  in  the  year  last  aforesaid,  at  Boston 
aforesaid,  in  the  county  aforesaid,  the  said  Thomas  Rennell  died  intestate,  so  seised 
of  and  in  the  said  prebend  or  canonry,  with  its  appurtenances  to  which,  etc.,  in  his 
demesne  as  of  fee  in  right  of  the  said  prebend  or  canonry.  without  having  presented 
any  person  to  the  said  rectory  of  the  said  parish  church,  after  whose  death,  and  whilst 
the  said  church  was  so  vacant  as  aforesaid,  to  wit,  on  the  22d  day  of  July,  in  the  year 
last  aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  administration  of  all  and 
singular  the  goods,  chattels,  and  credits  which  were  of  the  said  Thomas  [245]  Renneli, 
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deceased  at  the  time  of  his  death,  who  died  intestate,  by  the  Right  Keverend  Father 
in  God,  Charles,  by  Divine  Providence  Archbishop  of  Canterbury,  Primate  of  all 
England  and  Metropolitan,  was  in  due  form  of  law  granted  to  the  said  Frances  Henri- 
etta, whereupon  and  whereby  it  then  and  there  belonged,  and  now  belongs,  to  the 
said  Frances  Henrietta,  as  administratrix  as  aforesaid,  to  present  a  fit  person  to  the 
said  rectory  of  the  said  parish  church  so  being  vacant  as  aforesaid,  and  which  is  still 
vacant,  but  the  said  Bishop  of  Lincoln,  and  the  said  Thomas  Henry  Mirehouse,  and 
WiUiam  Squire  Mirehouse,  unjustly  hinder  her  from  presenting  a  fit  person  to  the 
said  rectory  of  the  said  parish  church,  whereupon  the  said  Frances  Henrietta,  adminis- 
tratrix as  aforesaid,  saith  that  she  is  injured,  and  hath  sustained  damage  to  the  value 
of  £1000,  and  therefore  she  brings  her  suit,  etc.  And  the  said  Frances  Henrietta 
brings  into  the  Court  here  the  letters  of  administration  of  the  said  archbishop,  which 
give  sufficient  evidence  to  the  said  Court  here  of  the  grant  of  administration  to  the 
said  Frances  Henrietta  as  aforesaid,  the  date  whereof  is  a  certain  day  and  year,  to 
wit,  the  day  and  year  above  in  that  behalf  mentioned,  etc. 

The  Defendants  pleaded  as  follows  : 

And  the  said  Defendant  George  Bishop  of  Lincoln,  by  William  Gillmore  Bolton 
his  attorney,  comes  and  defends  the  wrong  and  injury,  when  etc.  and  saith  that  the 
said  rectory  of  the  said  parish  Church  of  Welby  is  within  his  diocese  of  Lincoln,  and 
that  he  hath  nothing,  nor  doth  he  claim  to  have  anything  in  the  said  rectory  of  the 
church  aforesaid,  or  in  the  advowson  of  the  same,  except  [246]  only  the  admission, 
institution,  and  induction  of  the  rectors  to  the  same  rectory  and  parish  church,  and 
all  such  other  things  as  belong  to  the  ordinary  as  ordinary  of  that  place,  and  this  he 
is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  Frances  Henrietta  without 
assigning  some  special  disturbance  in  the  person  of  him  the  said  bishop,  ought  to  have 
or  maintain  her  said  action  against  him,  etc.  ;  and  the  said  Defendants  Thomas  Henry 
Mirehouse,  clerk,  and  Wilham  Squire  Mirehouse,  clerk,  by  William  Gillmore  Bolton 
their  attorney,  come  and  defend  the  wrong  and  injury,  when,  etc..  and  say  that  the 
said  Frances  Henrietta  ought  not  to  have  or  maintain  her  said  action  against  them, 
because  they  say  that  after  the  said  Thomas  Rennell  had  so  died,  without  having 
presented  any  person  to  the  said  rectory  of  the  said  parish  church,  and  whilst  the 
said  church  was  so  vacant  as  aforesaid,  to  wit  on  the  19th  day  of  July  in  the  year 
last  aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  he  the  said  Defendant, 
Thomas  Henry  Mirehouse,  clerk,  was  lawfully  admitted,  instituted,  and  inducted 
prebendary  of  the  said  prebend  or  canonry  with  its  appurtenances,  to  which  said 
prebend  or  canonry,  the  said  advowson  with  its  appurtenances  then  belonged  and 
still  belongs,  whereby  he  the  said  Thomas  Henry  Mirehouse  then  and  there  became, 
and  was  seised  of  and  in  the  said  prebend  or  canonry  with  its  appurtenances,  to  which, 
etc.,  in  his  demesne,  as  of  fee  in  the  right  of  the  said  prebend  or  canonry,  and  whereby 
it  then  and  there  belonged  to  him,  to  present  a  fit  person  to  the  said  rectory  so  being 
vacant  as  aforesaid  ;  and  the  said  Thomas  Henry  Mirehouse  and  the  said  William 
Squire  Mirehouse  further  say,  that,  he  the  said  Thomas  [247]  Henry  Mirehouse  so 
being  such  prebendary  as  aforesaid,  and  so  being  seised  of  and  in  the  said  prebend  or 
canonry  with  its  appurtenances,  to  which,  etc.  ;  afterwards  to  wit  on  the  26th  day 
of  September  in  the  year  la!5t  aforesaid,  at  Bo.ston  aforesaid  in  the  county  aforesaid, 
presented  to  the  said  Church  of  Welby  being  then  vacant,  the  said  Defendant  Williani 
Squire  Mirehouse  his  clerk,  for  the  purpose  of  his  being  admitted,  instituted,  and 
inducted  into  the  same;  but  which  said  admission, institution,  and  induction  have  been 
hindered  and  prevented  by  His  Majesty's  writ  of  Ne  Admittas  to  the  said  Defendant 
Lord  Bishop  of  Lincoln  in  that  behalf  directed,  for  which  reason  the  said  Thomas 
Henry  Mirehouse  hath  prevented  the  said  Frances  Henrietta  from  presenting  a  fit 
person  to  the  said  church,  and  this  they  the  said  Thomas  Henry  Mirehouse  and  William 
Squire  Mirehouse  are  ready  to  verify,  wherefore  they  pray  judgment  if  the  said  Frances 
Henrietta  ought  to  have  or  maintain  her  aforesaid  action  thereof  against  them,  etc., 
and  they  also  thereupon  pray  a  writ  to  the  said  Bishop,  etc. 

The  replication  and  demurrer  were  as  follows  : 

And  the  said  Frances  Henrietta,  as  to  the  plea  of  the  said  bishop,  (inasmuch  as  he 
liath  not,  nor  claimeth  to  have  any  thing  in  the  church  aforesaid,  or  in  the  advowson 
of  the  same,  except  only  the  admission,  institution,  and  induction  of  the  rectors  to 
the  same  rectory  and  parish  church,  and  all  such  other  things  as  belong  to  the  ordinary 
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as  ordinary  of  that  place,)  prays  judgment  against  the  said  bishop,  and  a  writ  to  the 
said  bishop,  etc.  Therefore  it  is  considered,  that  the  said  Frances  Henrietta  recover 
against  the  said  bishop  lier  pre-[248]-sentation  to  the  said  church,  and  that  she  have 
a  writ  to  the  said  bishop,  that,  notwithstanding  his  disclaimer,  he  admit  a  fit  person 
to  the  said  church  on  the  presentation  of  the  said  Frances  Henrietta,  and  the  said 
bishop  is  not  amerced  because  he  hath  excused  himself  of  any  particular  disturbance, 
but  let  execution  thereof  be  stayed  until  the  said  plea  between  the  said  Frances  Henri- 
etta and  the  said  Thomas  Henry  Mirehouse  and  William  Squire  Mirehouse,  be  deter- 
mined, etc.  and  the  said  Frances  Henrietta  as  to  the  plea  of  the  said  Thomas  Henry 
Mirehouse,  and  William  Squire  Mirehouse,  by  them  above  pleaded,  says,  that  the 
said  plea,  and  the  matters  and  things  therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  her 
the  said  Frances  Henrietta  from  having  and  maintaining  her  aforesaid  action  against 
them  the  said  Thomas  Henry  Mirehouse  and  William  Squire  Mirehouse,  and  that 
she  the  said  Frances  Henrietta  is  not  bound  by  the  law  of  the  land  to  answer  the  same, 
wherefore  for  want  of  a  sufficient  plea  in  this  behalf  the  said  Frances  Henrietta  prays 
judgment  and  her  damages  by  reason  of  the  hinderance  aforesaid,  together  with  a 
writ  to  the  said  bishop  to  be  -adjudged  to  her,  etc. 

The  Defendants  joined  in  demurrer. 

The  Court  of  Common  Pleas  as  of  Michaelmas  Term  1825,  gave  judgment  *  that 
the  Plaintiff'  take  nothing  by  her  writ  against  the  bishop,  and  Thomas  Henry  Mire- 
house, and  William  Squire  Mirehouse,  and  that  she  be  in  mercy  for  her  false  claim 
against  them  ;  and  that  the  bishop,  and  Thomas  Henry  [249]  Mirehouse,  and  William 
Squire  Mirehouse,  go  thereof,  without  day,  etc. 

Upon  this  judgment  Frances  Henrietta  brought  a  writ  of  error  into  the  King's 
Bench,  and  assigned  the  common  errors,  and  the  bishop,  T.  H.  Mirehouse,  and  W. 
S.  Mirehouse,  joined  in  error. 

The  Court  of  King's  Bench,  as  of  Trinity  Term  1827,  gave  judgment,!  that  the 
judgment  aforesaid  for  the  error  aforesaid,  and  other  errors  in  the  record  and  pro- 
ceedings aforesaid  be  reversed,  annulled,  and  altogether  held  for  nothing  ;  and 
that  Frances  Henrietta  be  restored  to  all  things  which  she  hath  lost  by  occasion  of 
the  judgment,  etc. 

Upon  this  judgment  the  plaintiffs  in  error  brought  a  writ  of  error  in  parliament, 
etc. 

The  reasons  assigned  in  the  printed  cases  were  as  follows  : — 

For  the  Plaintiff"  in  error. 

It  is  against  the  principles  of  law,  and  inconsistent  with  the  general  character, 
and  rights  and  duties  of  an  administrator,  that  a  right  of  presentation  to  a  church  left 
vacant  by  the  intestate  should  pass  to  such  administrator,  even  where  the  intestate 
was  seised  of  the  advowson  in  his  natural  capacity.  Even  if  it  should  be  thought 
that  an  administrator  has  a  right  to  present  where  the  intestate  was  seised  of  the 
advowson  in  his  natural  capacity,  still  it  has  never  yet  been  decided,  and  is  against 
law,  that  the  administratrix  should  have  that  right  where  the  intestate  was  seised 
not  in  his  natural,  but  in  a  politic  or  corporate  capacity.  The  right  of  presentation 
to  the  church,  at  the  time  of  the  death  of  Thomas  Rennell,  was  parcel  [250]  of  the 
succession  in  the  advowson,  and,  together  with  the  residue  of  such  succession,  passed 
to  the  person  who  succeeded  to  the  corporate  rights  of  Thomas  Rennell  in  the  prebend 
to  which  the  same  was  appurtenant. 

Although  it  be  considered,  that  in  technical  language  the  presentation  may  be 
deemed  to  be  severed  from  the  rectory,  still,  by  the  principles  and  policy  of  law,  the 
Plaintiff'  in  error,  as  succeeding  prebendary,  is  entitled  to  the  presentation  as  part 
of  the  appurtenances  of  his  prebend,  to  which  the  administratrix  of  his  predecessor  can 
prefer  no  legal  claim.  It  is  contrary  to  public  policy,  and  repugnant  to  the  manifest 
intention  of  the  founder  of  the  endowment,  that  the  right  of  presentation  should  be 
held  to  pass  to  a  person  not  being  a  prebendary  of  the  prebend  so  endowed,  nor  claim- 
ing, under  any  act  or  deed  of  any  of  the  former  prebendaries. 

For  the  Defendant  in  error. 

The  right  of  the  owner  of  an  advowson  cannot  depend  upon  the  manner  in  which 

*  See  3  Bing.  ■223.  t  See  7  Barn.  &  Cres.  113. 
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he  became  owner,  whether  by  grunt,  descent,  devise,  or  office.  Tht^  aeeidental  char- 
acter of  the  person  exercising  the  right,  cannot  alter  the  nature  of  the  right  itself. 
It  is  not  disputed,  that  if  a  presentative  church,  the  advowsoii  of  which  belongs  to 
a  layman,  become  vacant,  and  the  lay  patron  die  without  presenting,  liis  executor 
shall  present,  and  not  his  heir,  devisee,  or  the  next  owner  of  the  advowson  ;  for  so 
soon  as  a  church  becomes  vacant,  the  right  of  presentation  for  that  turii  is  separated 
and  disannexed  from  the  advowson,  and  vests  personally  in  the  then  owner  of  the 
advowson  ;  the  next  turn,  when  separated  from  the  advowson,  is  a  [251]  chattel 
or  fruit  fallen,  and  no  part  of  the  advowson,  in  the  same  manner  as  rent  due  at  the 
death  of  a  lessor,  is  separated  from  the  reversion  and  inheritance,  and  belongs  to  the 
executor,  and  not  the  heir  or  devisee. 

The  circumstance  of  this  advowson  belonging  to  a  prebendary  in  right  of  his  pre- 
bend makes  no  difference,  even  supposing  that  there  be  any  distinction  in  this  re- 
spect between  lay  and  ecclesiastical  patrons,  since  laymen  might  have  holden  prebends 
before  the  statute  13  and  14  Charles  2.  c.  4.  s.  13.  And  there  is  nothing  to  shew  that 
this  advowson  was  given  to  the  prebendary  as  an  ecclesiastic.  Even  supposing 
that  the  prebendary  must  have  been  an  ecclesiastic,  this  right  of  presentation  is  not 
an  ecclesiastical  trust,  to  be  exercised  only  by  an  ecclesiastical  prebendary.  For  there 
are  numerous  instances  of  prebendaries,  bishops,  etc.  making  grants  of  the  next  turn 
of  a  living  to  laymen.  And  such  lay  grantees  and  their  executors,  have  repeatedly 
in  their  own  names  brought  writs  of  quare  impedit  for  disturbance  of  their  rights  to 
present,  which  shews  that  ecclesiastical  patrons  may  pass  their  right  of  presentation 
into  the  hands  of  laymen,  as  an  archbishop* may  bequeath  his  options  to  a  layman. 

It  is  evident  that  the  advowsons  of  all  rectories  (and  the  principal  case  respects 
the  advowson  of  a  rectory)  must  have  been  originally  in  lay  hands,  and  those  which 
are  now  found  in  the  hands  of  spiritual  corporations,  aggregate  or  sole,  must  have 
come  to  them  by  grant  from  the  original  lay  patrons,  and  therefore  with  all  the 
incidents  of  lay  fees.  The  law  is  the  same  for  ecclesiastical  as  for  lay  [252]  patrons  ; 
the  descent  of  advowsons,  in  both  cases,  is  regulated  by  the  temporal  and  not  the 
ecclesiastical  law.  Even  the  ecclesiastical  law  would  not  give  the  vacant  turn  to 
the  successor. 

This  case  cannot  be  likened  to  that  of  a  bishop  dying  during  the  vacancy  of  a  church 
of  which  he  is  patron  ;  in  which  case,  neither  the  bishop's  executors  nor  his  successor 
shall  have  the  turn  ;  but  the  King,  by  his  prerogative  as  guardian  of  the  temporalities 
of  the  bishop,  in  the  same  manner  as  the  King  by  his  prerogative  presents  to  the  vacant 
church  where  tenant  in  capite  of  a  manor  to  which  an  advowson  is  appendant,  holden 
by  knight's  service,  dies,  his  heir  being  within  age. 

A  prebendary  is  a  corporation  sole,  and  a  chattel  cannot  go  in  the  succession  of 
a  sole  corporation,  unless  it  be  in  the  case  of  the  king,  or  by  special  custom;  and  this 
advowson  belongs  to  the  prebendary  as  such  sole  corporation,  and  not  as  a  member 
of  the  aggregate  corporation  of  the  Dean  and  Chapter  of  Salisbury. 

There  is  nothing  upon  this  record  from  which  it  appears  who  was  the  donor  of 
this  advowson  to  the  prebendary,  or  under  what  circumstances  it  was  given,  or  that 
it  is  subject  to  any  other  incidents  or  liabilities  than  such  as  follow  the  course  of  the 
common  law,  nor  is  there  any  thing  on  this  record  from  which  it  can  be  inferred, 
that  the  intention  of  the  donor,  whoever  he  was,  in  granting  the  advowson  to  a  corpora- 
tion sole,  was  that  the  successor  should  take  the  vacant  turn,  and  even  if  such  inten- 
tion did  appear,  or  could  be  allowed  to  be  proved  upon  this  record,  it  would  be  illegal 
and  void  ;  for  no  one  can  create  a  new  law  [253]  of  succession  contrary  to  the  rules 
of  the  common  law,  or  annex  terms  to  a  grant  of  which  by  law  it  is  unsusceptible. 

Although  the  advowson  belongs  to  the  prebendary  in  right  of  his  prebend,  the 
vacant  turn  does  not. 

The  case  was  argued  *  before  the  House  of  Lords  in  1830,  by  The  Solicitor-General 
and  Serjt.  D'Oyly  for  the  Plaintiffs  in  error,  and  by  Mr.  Follett  and  Mr.  (now  Mr. 
Justice)  Patteson  for  the  Defendant  in  error. 

The  following  question  was  put  to  the  Judges  : — 

An  advowson  belongs  to  a  prebendary  in  right  of  his  prebend,  and  the  church 

*  The  principal  arguments  are  noticed  in  the  opinions  of  the  Judges,  and  are 
omitted  in  the  report  to  avoid  repetition. 
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becomes  vacant,  and  the  prebendary  dies  without  having  presented.  Does  the  right 
of  presentation  belong  to  the  personal  representatives  1 

The  Judges  gave  their  respective  opinions  upon  this  question  in  the  session  of 
1833. 

Bosanquet  J. — My  Lords,  the  question  jjroposed  by  your  Lordships  to  the  Judges 
for  their  opinion,  is  this  : — 

An  advowson  belongs  to  a  prebendary  in  right  of  his  prebend,  and  the  church 
becomes  vacant,  and  the  prebendary  dies  without  having  presented  ;  does  the  right 
of  presentation  belong  to  the  personal  representatives  ? 

Li  offering  my  humble  reasons  to  your  Lordships  for  answering  this  question  in 
the  affirmative,  I  propose  with  permission  to  consider  it  ; 

First,  with  reference  to  the  right  of  presentation  itself,  to  which  the  question 
relates  ; 

Secondly,  with  reference  to  the  person  (a  prebendary  of  a  cathedral  church)  to 
whom  the  right  first  accrued  ; 

[254]  Thirdly,  with  reference  to  the  deceased  prebendary's  personal  representa- 
tives, whose  right  is  the  immediate  subject  of  the  question. 

With  respect  to  the  first  point,  I  take  it  to  be  clear  that  the  patron's  right  of  pre- 
sentation to  an  ecclesiastical  benefice  is  a  temporal  right. 

It  is  expressly  said  by  St.  Germain,  in  the  36th  cap.  of  the  doctor  and  student, 
that  the  right  of  presentation  is  a  temporal  thing  and  a  temporal  inheritance. 

It  was  insisted,  however,  at  your  Lordships'  bar,  that  the  right  of  presenting  is 
a  personal  spiritual  trust ;  and  the  authority  of  Bishop  Gibson  was  relied  on  in  support 
of  that  position. 

Bishop  Gibson  (Codex,  tit.  33.  chap.  1.)  does  indeed  question  the  propriety  of 
calling  it  a  temporal  inheritance,  or  that  it  ought,  legally  speaking,  to  be  considered 
otherwise  than  as  a  spiritual  trust.  But  he  refers  to  no  authority  in  support  of  his 
view  of  the  subject  ;  and  in  the  very  same  chapter  in  which  he  suggests  this  doubt, 
he  says  that  the  right  of  nominating,  which  at  first  was  annexed  to  the  person  building 
or  endowing  the  church,  became,  by  degrees,  appendant  to  the  manor  in  which  it 
was  built  ;  that  the  right  of  advowson,  though  appended  to  a  manor,  castle,  etc., 
may  be  severed  from  it,  and  that,  being  severed,  it  becomes  an  advowson  in  gross  ; 
and  he  calls  the  right  itself  an  incorporeal  inheritance,  which  may  be  granted  by  deed 
or  will. 

The  grounds  upon  which  it  has  been  considered  that  the  advowson  or  patron  s 
right  to  present  is  a  temporal  and  not  a  spiritual  inheritance,  are  well  stated  by 
Godolphin  (Repertorium  Canonicum,  p.  209.),  who  was,  as  your  Lordships  know,  an 
eminent  civilian  and  king's  advocate  after  the  restoration  of  King  Charles  the  Second. 
It  hath  ever  been  held,  he  says,  that  by  the  common  law  an  advowson  is  a  temporal 
inheritance,  for  w^hich  he  gives  the  following  reasons  : — that  it  lieth  in  tenure,  and 
may  be  holden  either  of  the  king  or  of  a  common  person,  and  hath  been  held  of  the 
king  171  capite  or  in  knight's  service  ;  that  a  writ  of  right  of  advowson  lieth  for  him 
who  hath  an  estate  in  an  advowson  in  fee  simple  ;  that  a  prcecipe  quod  [255]  reddat 
lieth  for  it  ;  that  a  common  recovery  may  be  suffered  of  it  ;  that  an  advowson  as 
other  temporal  inheritances  may  be  forfeited  by  attainder,  or  lost  by  usurpation, 
negligence,  and  other  means  there  specified  ;  that  the  wife  shall  be  endowed  thereof, 
and  the  husband  be  tenant  by  the  curtesy  ;  that  it  may  be  taken  in  coparcenary  ; 
that  it  may  pass  by  way  of  exchange  for  other  temporal  inheritance  ;  that  by  grant 
of  all  lands  and  tenements  an  advowson  doth  pass,  and  if  not  by  livery,  yet  by  deed 
is  transferable  as  other  temporal  inheritances,  which  pass  with  the  manors  whereunto 
they  are  appendant. 

It  is  said  that  the  object  of  an  advowson  is  of  a  spiritual  nature,  since  it  is  to  pro- 
vide a  spiritual  person  to  serve  the  church;  but  the  right  to  nominate  such  person  is 
not  the  less  a  temporal  estate.  That  right,  according  to  Fleming  C.  J.  (Starkie  and 
Pool's  case,  1  Bulstrode,  28.),  is  an  interest  and  not  authority.  The  spiritual  interests 
of  the  church  are  provided  for  by  subjecting  the  fitness  of  the  person  nominated  to 
the  judgment  of  the  bishop,  but  the  exercise  of  the  patron's  right  of  nomination  is 
not  subject  to  the  jurisdiction  of  any  court  but  the  king's  temporal  courts. 

On  this  point  Godolphin  (p.  256.)  says,  "  It  is  sufficient  for  the  ordinary's  discharge, 
"  if  the  presentee  be  able,  by  whomsoever  he  be  presented  ;  which  authority  is  acknow- 
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"  ledged  on  all  sides  to  have  ever  been  inherent  in  the  ecclesiastical  jurisdiction.  But 
"  as  to  the  right  of  presentation  itself,  to  determine  who  ought  to  persent,  and  who 
■'  not,  and  at  what  time,  and  when  the  church  shall  be  judged  to  become  void,  and 
"  when  not.  all  these  appertain  to  the  king's  temporal  laws." 

It  appears  to  me,  therefore,  to  be  indisputable,  that  a  right  of  presentation  is  tem- 
poral property,  the  alienation  of  which  must  be  governed  by  the  rules  and  analogies 
of  the  common  law  ;  and  that  it  is  no  more  to  be  considered  in  contemplation  of  law 
as  a  trust,  than  any  other  temporal  property,  for  the  proper  use  of  which  the  owner 
is  responsible  only  in  foro  conscientice. 

An  advowson  being  an  incorporeal  hereditament,  may  be  taken  by  descent,  convey- 
ance, or  devise,  like  other  teni-[256]-poral  property  of  that  class.  It  may  be  limited 
in  fee  or  in  tail  for  term  of  life  or  for  years. 

If  the  advowson  be  held  in  fee  or  in  tail,  it  descends  to  the  heir  general  or  special. 
If  for  life,  it  passes  to  the  remainder-man  or  reversioner  ;  all  these  being  freehold 
interests.  A  term  of  years,  or  a  single  turn,  goes  to  the  executor  or  administrator, 
such  interests  being  less  than  freehold  ;  and  the  whole  estate,  or  a  portion  of  it,  or  a 
single  turn  only,  may  be  sold  for  a  pecuniary  consideration. 

If,  indeed,  the  church  be  vacant,  the  right  of  presentation  for  that  turn  cannot 
be  granted  by  a  subject  either  for  value  or  gratuitously. 

This  restriction,  however,  is  not  peculiar  to  a  right  of  presentation  ;  it  applies 
to  annuity  or  rent  actually  due,  which  may  be  granted  before  the  day  of  payment, 
but  which  cease  to  be  alienable  at  law  after  they  have  accrued  ;  yet  the  arrears  in 
both  cases  are  unquestionable  temporal  rights. 

The  nature  of  the  difference  which  subsists  between  the  right  to  present  on  the 
next  turn  which  may  accrue,  and  the  right  of  presentation  to  a  vacant  turn,  it  is  now 
material  to  consider. 

The  right  to  present  upon  the  next  turn  which  shall  accrue  is  an  interest  carved 
out  of  the  fee  in  the  advowson,  and  if  reconveyed  to  the  owner  of  the  fee,  will  merge. 

But  the  right  of  presentation  to  a  vacant  benefice,  though  arising  from  the  advow- 
son, is  no  part  of  it. 

It  has  sometimes  been  called  a  chattel,  sometimes  a  chose  in  action,  sometimes  a 
fruit  fallen.  It  is  called  (in  Dyer,  28.3.)  a  mere  personal  thing,  a  thing  in  right,  power 
and  authority,  a  thing  in  action  and  in  effect,  the  fruit  and  execution  of  the  advow- 
son, and  not  the  advowson.  In  Co.  Lit.  120.  a.  it  is  said  to  be  not  merely  a  chose  in 
action,  for  it  survives  to  the  husband,  which  a  bond  does  not.  But,  by  whatever 
name  it  may  be  called,  it  is  treated  in  law  as  a  right  of  a  distinct  nature  from  the 
ownership  of  the  advowson  itself. 

In  Jenkins's  Cent.  p.  236.,  it  was  held  by  all  the  .Judges  [257]  of  England  that, 
where  the  ne.xt  presentation  to  a  church,  then  void,  had  been  granted,  the  grant  being 
made  by  a  subject  was  void  ;  "  for  the  present  avoidance  (it  is  said)  is  a  thing  in  action 
"  and  privity,  and  vested  in  the  person  of  the  grantor  (the  patron),  and  is  like  a  relief 
or  arrear  of  rent,  or  an  obligation,  or  a  debt ; "  and  it  is  added,  "  if  a  grantee  of  an 
"  annuity  in  fee  grants  an  annuity  for  life  or  years,  it  is  good  ;  for  this  is  an  estate 
"  settled  and  of  continuance  ;  but  a  grant  of  the  arrears  of  the  annuity  is  void  causd 
"  qua  su.pr/i  ;  "  that  is,  because  the  subject  of  the  grant  is  become  a  chose  in  action ; 
and  notwithstanding  what  is  stated  in  the  note  to  the  Bishop  of  Lincoln  v.  Wolferstan, 
in  3  Burr.  1512,  respecting  the  fictitious  nature  of  this  reason,  it  appears  to  me  fully 
warranted  both  by  analogy  and  authority  in  point. 

No  instance  can  be  shewn  in  our  books  in  which  a  right  of  presentation  to  a  vacant 
church  has  accompanied  the  ownership  of  an  advowson  in  the  hands  of  a  subject, 
if  the  person  to  whom  the  right  of  presenting  accrued  has  ceased,  either  by  death 
or  otherwise,  to  hold  the  advowson. 

If  a  right  of  presentation  accrues  to  the  owner  in  fee  of  the  advowson,  it  does  not 
])ass  to  his  heir. 

If  the  right  accrues  to  a  tenant  in  tail  or  tenant  for  life  of  the  advowson,  it  does 
not  pass  to  the  issue  in  tail  or  the  remainder-man. 

But  in  all  these  cases  it  goes  to  the  executor,  as  the  representative  of  the  personal 
rights  of  the  individual  to  whom  it  accrued. 

If  the  right  accrues  to  a  lessee  for  years  of  the  advowson,  and  the  term  expire 
within  six  months  afterwards,  the  lessee  is  entitled  to  present,  notwithstanding  the 
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expiration  of  the  term,  in  preference  to  the  reversioner.  Upon  what  principle  can 
such  a  claim  be  sustained,  but  that  of  a  personal  right  vested  in  the  individual  during 
the  term,  distinct  from  his  interest  in  the  advowson  1 

If  a  feme  covert  be  entitled  to  an  advowson,  and  the  church  become  void  during 
the  coverture,  and  the  husband  survive,  he  shall  present :  but  if  the  avoidance  happened 
before  the  coverture  he  shall  not  present  ;  such  right  [258]  being,  as  it  is  said,  only 
a  chattel  real  in  action  not  reduced  into  possession  during  the  coverture.  And  if  the 
avoidance  happen  during  the  coverture,  the  husband  shall  present,  though  he  be 
not  tenant  by  the  curtesy,  as  in  cases  where  the  wife  had  but  a  life  estate,  or  where 
there  has  been  no  issue  of  the  marriage  ;  and  in  such  case,  if  the  husband  himself 
die  before  the  presentment,  his  executor  shall  present,  and  not  the  heir.  (Watson's 
Clerg.  Law,  chap.  9.)  Can  any  reason  be  assigned  for  this  but  that  the  right  which 
had  accrued  during  the  coverture  was  distinct  from  the  estate  in  the  advowson  1 

The  uniformity  of  the  law  in  all  these  instances  appears  to  me  manifestly  to  shew 
the  general  rule  to  be,  that  a  right  to  present  to  a  vacant  church  vests  in  the  individual 
to  whom  it  accrues  as  a  personal  right,  which,  though  accruing  from  the  advowson, 
is  no  part  of  it,  is  not  annexed  to  it,  and  does  not  follow  it  when  it  devolves  upon 
any  other  person  than  the  individual  to  whom  the  right  of  presentation  first 
accrued. 

Two  instances  indeed  may  be  mentioned,  in  which,  though  the  right  of  presentation 
does  not  pass  to  the  succeeding  owner  of  the  advowson,  it  does  not  pass  to  the  personal 
representatives  of  the  deceased  individual  to  whom  it  first  accrued. 

These  are  the  cases  of  a  bishop  and  a  tenant  in  capile  of  the  crown,  in  both  of  which 
cases  the  right  belongs  to  the  king. 

This  right  of  the  king  upon  the  death  of  a  bishop  is  sometimes  said  to  arise  by 
reason  of  his  title  to  the  temporalities,  and  sometimes  by  reason  of  his  prerogative. 
But  it  is  equally  consistent  with  either  form  of  expression  to  say,  that  it  arises 
by  reason  of  the  relation  in  which  a  bishop  stands  to  the  king. 

The  temporalities  of  a  bishop,  of  which  his  advowsons  form  a  part,  are  held  of 
the  king  per  baroniam. 

The  title  of  the  king  to  seize  the  temporalities  upon  the  bishop's  decease  may  reason- 
ably be  referred  to  the  tenure  by  which  they  are  held  ;  and  the  further  title  to  one 
of  the  fruits  of  these  temporalities  accrued  during  the  life  of  [259]  the  bishop,  and 
vested  in  him  as  a  chattel  at  his  death,  may,  consistently  with  the  analogies  of  the 
law,  be  referred  to  the  same  source. 

That  the  right  in  question  is  a  condition  of  the  bishop's  tenure  per  baroniam, 
there  is  great  reason  to  suppose,  from  the  similarity  of  right  which  accrues  to  the 
king  in  the  case  of  a  tenant  in  capite  by  knight's  service. 

If  a  tenant  in  capite  be  seised  of  a  manor  with  an  advowson  appendant,  and  the 
church  become  void,  and  he  die,  his  heir  within  age,  the  king  shall  not  only  have  the 
wardship,  with  the  right  of  presenting  to  such  livings  as  became  void  during  the 
infancy  of  the  heir,  but  to  any  right  of  presentation  which  accrued  during  the  life 
of  his  tenant. 

In  this  respect  the  case  of  tenant  in  capite  is  strictly  analogous  to  that  of  a  bishop. 
Yet  if  the  land  be  holden  by  knight's  service  of  a  common  person,  and  not  of  the  king, 
the  executors  of  the  deceased  tenant  shall  present,  and  not  the  guardian.  (Co.  Litt. 
90  a.  388  a.) 

And  if  tenant  in  .socage  be  seised  of  an  advowson.  and  the  church  become  void, 
and  he  die,  his  heir  under  age,  the  guardian  in  socage,  shall  not  present,  but  the  exe- 
cutor or  administrator. 

Sir  E.  Coke  in  one  place  gives  as  a  reason  why  the  king  shall  present  in  the  ease 
of  a  bishop,  that  the  presentation  is  but  a  chose  in  action  (90  a.),  and  in  another  that 
nothing  shall  be  taken  for  the  presentation,  and  therefore  it  is  no  assets  (388  a.). 

The  circumstance  of  the  presentment  being  a  chose  in  action  is  a  singular  ground 
of  objection  to  its  going  to  the  executor  ;  and  that  of  its  not  being  assets  would  be 
equally  applicable  to  the  cases  of  a  tenant  who  holds  in  socage,  and  to  a  tenant  paravail 
who  holds  by  knight's  service,  in  both  which  cases  the  executor  is  entitled. 

How  far  indeed  it  is  quite  correct  to  say  that  a  presentation  is  not  assets,  will  lie 
seen  hereafter. 

If  the  right  of  the  king  to  a  presentation  accrued  before  the  bishop's  death  be 
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not  ;i  condition  of  tenure,  it  may  possibly  be  derived  from  the  same  principle  which 
entitles  [260]  the  king  to  other  personal  property  of  the  bishop  upon  his  death. 

It  will  bo  recollected  that  the  king  is  entitled  (according  to  Sir  E.  Coke,  2  Inst. 
491.)  to  six  things — the  bishop's  best  horse  or  palfry,  with  his  furniture;  his  cloak 
or  gown,  and  tippet ;  his  cup  and  cover  ;  his  bason  and  ewer  ;  his  gold  ring  ;  and, 
lastly,  his  muta  canum,  his  mew  or  kennel  of  hounds  ;  which,  says  the  record  quoted 
b}'  Sir  E.  Coke,  ad  dominum  regem  ratione  prerogatircB  sum  spectant  el  pertinent. 

The  origin  of  the  king's  right  to  these  chattels  is  not  very  clearly  ascertained. 
Coke  says  that  it  was  not  any  mortuary  ;  but  it  was  given  to  the  king  as  a  fine  that 
the  bishops  might  have  power  to  make  wills  and  grant  probates  and  administrations. 
Blackstone,  on  the  other  hand  (vol.  ii.  p.  24.5.),  thinks  that  it  was  in  the  nature  of 
a  mortuary,  which  he  calls  a  sort  of  ecclesiastical  heriot,  a  term  which  imports  a  duty 
due  to  a  superior,  either  by  service  or  custom.  Whether  it  is  to  be  referred  to  the 
cause  assigned  by  the  one  or  the  other  of  these  learned  persons,  it  is  clear  that  in  cases 
to  which  the  king's  right  did  not  extend,  the  chattels  would  pass  to  the  executor. 
I  To  shew  that  the  right  of  presentation  is  not  distinct  from  the  advowson,  the 
following  case  is  relied  on  in  Fitz.  N.  B.  33.: — "  If  the  king  have  an  advowson  in  fee 
"  which  voids,  and  during  the  voidance  the  king  granted  the  advowson  in  fee,  the 
"  king  shall  not  present  to  this  avoidance."  Now  it  will  be  observed  that  this  pro- 
position turns  altogether  upon  the  effect  of  the  king's  grant ;  and  that  a  chose  in 
action  is  grantable  by  the  king,  which  it  is  not  by  a  subject. 

That  the  proposition  is  founded  on  the  operation  of  the  king's  grant  may,  in 
some  degree,  be  inferred  from  what  follows  ;  viz.  "  But  if  the  king  have  advowson  by 
"  reason  of  the  temporalities  of  a  bishop,  and  during  the  avoidance  the  king  restore 
"  the  bishop  the  temporalities,  yet  he  (the  king)  shall  present  to  the  advowson,  and 
"  not  the  bishop  for  this  avoidance."  In  this  case  the  restoration  of  the  tempor- 
alities of  which  the  advowson  is  part,  does  not  carry  with  it  the  presentation  which 
has  fallen  while  [261]  the  temporalities  were  in  the  king's  hands,  though  it  is  said 
in  the  former  part  of  the  passage  that  a  grant  of  the  advowson  would  have  that  elTect. 

A  difference,  therefore,  is  taken  between  a  grant  of  an  advowson  by  the  king, 
and  a  restoration  of  the  temporalities  including  the  advowson. 

Moreover,  it  must  be  observed,  that  Sir  Matthew  Hale,  in  his  notes  on  Fitz.  N.  B., 
does  not  implicitly  adopt  the  position  in  the  text,  but  cites  some  authorities  to  shew 
that  even  the  grant  of  an  advowson  will  not  carry  the  presentation,  unless  there  are 
special  words  of  the  avoidance  in  the  grant. 

His  note  is  as  follows  : — "  Vide  contra,  except  there  are  special  words  of  the  avoid- 
"  ance,  16  H.  7.  8.,  Dyer,  282.  302  a.  348  a.     And  see  accordant,  18  Ed.  3.  .58  a.; 
"  but  contrary  in  the  case  of  a  common  person,  1 1  H.  4.  54  b.     And  an  avoidance 
"  fallen  is  not  grantable  by  a  common  person,  Dver,  283.  348.,  Staund.  Prerog.  44 
"  46  Ed.  3.,  Grants,  50.,  18  Ed.  3.  22.  and  in  margin." 

'Watson  agrees  with  the  suggestion  of  Hale,  for  he  says,"  If,  when  a  church  is 
"  void,  the  king  grants  a  manor  with  all  advowsons  appendant,  the  void  turn  does 
"  not  pass  thereby,  unless  he  also  mention  it  in  his  grant,"  chap.  10.  And  another 
case,  arising  upon  a  grant  of  the  king,  is  stated  in  2  Roll's  Abr.  345.,  from  which 
the  distinct  nature  of  the  presentation  strongly  appears.  "  If  the  king  has  an  ad- 
"  vowson  bj'  reason  of  a  wardship,  and  he  grants  to  another  during  the  minority  of 
"  the  ward,  and  after  the  church  becomes  void,  and  continues  so  until  the  ward  attain 
"  his  full  age,  whereby  the  interest  of  the  grantee  determines,  yet  the  grantee  shall 
have  the  presentation  and  not  the  king."  This  case  is  analogous  to  that  of  the  lessee 
of  an  advowson,  whose  interest  having  expired,  he  is  entitled  to  present  to  a  church 
which  had  become  void  during  the  term.  But  for  the  grant,  the  king  would  be  entitled 
in  preference  to  the  heir  ;  and  by  virtue  of  the  grant,  the  grantee  is  entitled  in  pre- 
ference both  to  the  king  and  the  heir. 

I  will  trouble  your  Lord.ships  with  only  one  more  instance,  which  occurred  in 
the  reign  of  Queen  Elizabeth,  to  [262]  shew  how  clearly  the  right  of  pre.sentino-  to 
a  void  church  was  considered  as  distinct  from  the  advowson  itself. 

If  an  advowson  comes  to  the  queen  for  forfeiture  by  outlawry,  and  then  the  church 
becomes  void  and  the  ([ueen  presents,  and  then  the  outlawry  is  reversed  for  error, 
yet  the  queen  shall  enjoy  the  presentrnent,  because  it  came  to  the  queen  as  a  profit 
of  the  advowson  ;  but  if  the  church  be  void  at  the  time  of  the  outlawrj-,  and  the  pre- 
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sentraeiit  be  forfeited  as  a  cliattel  principul  and  distinct,  and  then  the  outlawry 
is  reversed,  the  party  shall  have  restitution  of  the  presentment.  Beverly  and  Corn- 
wall's case.  Moor  2G9. 

Here  the  queen's  right  to  the  presentment,  as  a  profit  of  the  advowson  while  in  her 
hands,  is  asserted  in  the  first  part  of  the  case  ;  and  the  subject's  right  to  restitution  of 
the  presentment  upon  an  avoidance  before  the  outlawry  is  acknowledged  in  the  latter 
part ;  because  such  right  of  presentment  became  a  distinct  chattel  before  the  outlawry. 

Secondly,  I  am  now  to  consider  the  question  with  reference  to  the  person  (a  pre- 
bendary of  a  cathedral  church),  to  whom  the  right  of  presentation  accrued. 

A  prebendary  is  a  sole  corporation  existing  by  charter  of  foundation  ;  or  by  pre- 
scription, which  presumes  a  charter  ;  and  all  the  possessions  of  the  prebend  are  derived 
either  from  the  endowment  of  the  founder,  or  of  subsequent  benefactors. 

The  right  of  presentation  to  a  parish  church  must  therefore  have  been  derived 
mediately  or  immediately  from  the  original  patron  of  the  living,  who,  as  such,  was 
seised  of  a  temporal  estate  in  the  advowson. 

The  nature  and  incidents  of  that  estate  could  not  be  changed  by  its  transfer  to 
any  particular  person  or  body  politic 

What  the  heir  of  a  natural  person  cannot  take,  will  not  go  to  the  successor  of  a  sole 
corporation.  For  (as  it  is  said  in  4  Co.  65.  Fulwood's  case),  succession  in  a  body 
politic  is  inheritance  in  the  case  of  a  body  private. 

And,  therefore,  in  case  of  a  sole  corporation  or  body  politic,  be  it  created  by  charter 
or  prescription,  as  bishop,  parson,  vicar,  master  of  an  hospital,  etc.  no  chattel  either 
[263]  in  action  or  possession  shall  go  in  succession,  no  more  than  the  heir  of  a  private 
man  can  have  them  ;  but  the  executors  or  administrators  of  the  bishop,  parson, 
etc.  shall  have  them. 

On  this  ground  it  is,  that  a  bishop,  parson,  etc.,  or  any  sole  corporation,  which 
are  bodies  politic  by  prescription,  cannot  take  a  recognizance  or  obligation,  but  only 
in  their  private  and  not  in  their  public  capacity. 

If,  indeed,  there  be  a  custom  that  the  successor  of  any  particular  corporation  sole, 
as  the  chamberlain  of  London,  shall  have  a  recognizance  acknowledged  to  his  pre- 
decessor, he  shall  take  it ;  because  the  same  custom  which  made  him  a  corporation 
in  succession  for  the  particular  purpose,  has  enabled  his  successor  to  take  recogniz- 
ances, obligations,  etc.  made  to  his  predecessor,  in  the  absence  of  which  he  would 
not  be  entitled  to  do  so . 

The  exception  founded  on  custom  in  The  Chamberlain  of  London's  case,  establishes 
the  general  rule  in  those  cases  in  which  custom  cannot  be  relied  on. 

And,  according  to  Sir  E.  Coke,  in  the  case  of  bodies  politic  by  prescription,  "  such 
"  as  bishops,  parsons,  etc."  (in  which,  etc.  is  manifestly  included  prebendaries),  there 
wants  such  custom  to  take  a  chattel  (or,  as  I  apprehend,  any  interest  distinct  from 
the  inheritance),  in  their  politic  or  corporate  capacity. 

Independently,  however,  of  this  negative  argument,  arising  from  the  incapacity 
of  the  successor,  I  am  led  to  infer  from  analogy  that  the  personal  right  of  the  pre- 
bendary, existing  at  the  time  when  the  church  becomes  void,  is  to  be  preferred  to 
that  of  his  successor. 

The  appendancy  of  an  advowson  to  a  manor  is  analogous  to  its  union  with  a  pre- 
bend. Yet,  if  the  church  is  void,  and  the  lord  of  the  manor  die  leaving  the  church 
vacant,  his  executor,  and  not  his  heir,  shall  present. 

The  title  of  a  husband  in  right  of  his  wife,  endowed  of  an  advowson  by  a  former 
husband,  is  not  unlike  the  seisin  of  a  prebendary  in  right  of  his  prebend  :  yet,  if  the 
church  become  void  during  the  coverture,  and  the  second  husband  survive,  he  and 
not  the  heir  of  the  first  husband  shall  present :  and  if  the  second  husband  die  before 
exercising  [264]  his  right,  his  executor  would  be  entitled  to  stand  in  his  place. 

The  ecclesiastical  character  of  the  prebendary  does  not  appear  to  me  to  make  any 
material  difference  between  this  case  and  that  of  any  other  corporation  sole.  A 
prebendary  before  the  statute  13  &  14  Car.  2.  c.  4.  might  have  been  a  layman  ;  a 
prebendary,  as  such,  has  no  cure  of  souls,  and  was  not  obliged  by  the  13  Eliz.  c.  12. 
to  subscribe  or  read  the  thirty-nine  articles.     (Burn's  Eccl.  Law,  vol.  ii.  79.) 

Nor  would  the  ecclesiastical  character,  supposing  the  prebendary  always  to  have 
been  a  priest  in  holy  orders,  necessarily  entitfe  his  successors  to  a  right  of  nomination 
or  presenting  to  a  benefice  accrued  to  him  in  right  of  his  prebend. 
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The  transmission  of  an  archbishop's  options  to  his  personal  representatives,  and 
the  right  to  dispose  of  them  by  will,  is  a  strong  instance  to  shew  that  a  personal  right, 
though  arising  from  the  ecclesiastical  character,  does  not  pass  to  the  successor. 
Another  strong  instance  is  that  mentioned  by  Fitzlierbert,  in  his  Natura  Brevium, 
34.  N.  "  If  a  vicarage  happens  void,  and  before  the  parson  presents,  he  is  made  a 
"  bishop,  etc.  yet  he  shall  present  unto  this  vicarage,  because  it  was  a  chattel  vested 
"  in  him." 

In  this  instance,  the  individual  to  whom  the  right  accrued  as  parson,  after  having 
vacated  the  rectory  by  acceptance  of  other  preferment,  is  allowed  to  present  the  vicar 
in  preference  to  the  successor  in  the  rectory. 

Whether  the  case  here  put  was  founded  upon  any  actual  decision,  or  only  upon 
Fitzlierbert 's  own  understanding  of  the  law  prevailing  in  his  own  time,  it  has  the 
sanction  of  his  great  name,  and  must  be  deemed  of  high  authority. 

One  distinction,  indeed,  is  recognised  between  lay  and  ecclesiastical  patrons  in 
respect  to  the  right  to  vary  a  clerk  presented.  If  an  ecclesiastical  patron  once  present 
a  clerk,  and  then  vary  his  presentation  by  presenting  another,  the  bishop  is  not  bound 
to  receive  either.  Whereas,  if  a  lay  patron,  having  presented  one  clerk,  afterwards 
present  another,  the  bishop  cannot  absolutely  refuse  to  institute,  but  may  make  his 
choice.  The  ground  of  which  distinction  is,  [265]  that  the  ecclesiastical  patron  has 
not  the  same  excuse  as  the  lay  patron  for  omitting  to  ascertain  the  sufficiency  of  the 
clerk  first  presented.  Keelway,  154.  But  this  distinction  has  no  bearing  on  the 
question  of  succession  to  the  right  of  presentation. 

It  has  been  urged  at  your  Lordships'  bar,  that  where  a  judicial  officer,  entitled  to 
appoint  to  some  office,  dies  without  having  made  an  appointment,  the  successor  in 
the  office  shall  appoint. 

The  first  answer  to  this  case  is,  that  such  right  of  appointment  is  not  property 
of  any  kind  ;  and  the  next,  that  the  same  law,  whether  old  or  new,  which  has  estab- 
lished the  superior  office,  has  regulated  the  right  of  appointment  :  in  which  respect, 
the  case  resembles  that  of  the  Chamberlain  of  London,  the  principle  of  which  is,  that 
the  law  which  regulates  the  right  of  succession  is  coeval  with  the  establishment  of 
the  office. 

It  now  only  remains  for  me,  in  the  third  place,  to  consider  your  Lordships'  question 
with  reference  to  the  personal  representatives  of  the  deceased  prebendary. 

The  right  of  the  personal  representatives  of  a  natural  person,  where  a  right  of 
presenting  has  accrued,  was  not  disputed  in  argument. 

It  was  admitted  to  be  too  firmly  established  upon  authority  to  be  now  called  in 
question,  but  it  was  contended  to  be  an  exception  from  the  general  rule  of  law,  which 
ought  not  to  be  extended  to  a  new  case,  the  exception  itself,  though  established,  being, 
as  it  was  said,  inconvenient,  and  founded  on  a  vicious  principle. 

I  do  not  propose  to  offer  to  your  Lordships  any  observation  upon  the  convenience 
or  inconvenience  of  the  existing  law,  by  which  the  personal  representative,  in  ordinary 
cases,  is  preferred  to  the  owner  of  the  advowson  ;  but  if  the  view  which  I  have  taken 
of  the  right  be  at  all  correct,  the  law  which  prefers  the  personal  representative  is  the 
general  rule,  and  it  lies  on  those  who  deny  its  application  to  the  administrator  of  a 
prebendary  to  establish  a  ground  of  exception. 

It  may  be  admitted  that  the  right  of  such  administrators  has  never  been  the 
precise  subject  of  any  judicial  decision.  [266]  But  little  is  to  be  inferred  from 
that  circumstance,  either  on  one  side  or  the  other.  If  any  argument  is  to  be  built 
upon  the  absence  of  litigation  upon  the  subject,  I  should  rather  conclude  that  the 
general  rule  has  prevailed,  than  that  an  exception  to  it  had  been  admitted  without 
dispute. 

There  can  be  no  doubt  that  (generally  speaking)  the  executor  of  a  prebendary, 
as  well  as  every  other  ecclesiastical  corporation  sole,  takes  the  personal  rights  of  his 
testator,  whether  in  possession  or  in  action,  which  accrued  to  the  deceased  in  right 
of  his  prebend  ;  such  as  the  produce  of  the  prebendal  lands  actually  severed,  or  rent 
become  due  before  the  death  of  the  prebendary. 

So  award,  relief,  heriot,  etc.  accruing  from  the  prebendal  lands,  would  pass  as 
chattels  to  the  executor  ;  and  the  successor  does  not  take  any  such  rights  or  interests 
as  are  less  than  freehold. 

Even  if  a  bond  be  expressly  given  to  a  corporation  sole,  (as  the  dean  of  St.  Paul's) 
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20  Ed.  4.  "2.  Bro.  Corporatious,  liO.,  and  to  his  successors,  the  successor  shall  not  sue 
upon  it,  but  the  executor. 

It  is  urged,  however,  that  the  right  of  presentation  to  a  vacant  church  is  not  a 
matter  of  profit,  and  that  the  personal  representative  of  the  deceased  prebendary 
ought  not  to  take  it,  because  it  would  not  be  assets. 

But  the  same  argument  applies  to  the  personal  representatives  of  a  natural  person, 
in  which  case  their  title  is  admitted  to  be  unimpeachable. 

If  the  right  of  presentation  be  not  part  of  the  freehold,  it  cannot  be  exercised  by 
the  successor  ;  by  whom  then  should  it  be  exercised  but  by  the  person  who  represents 
the  personal  interests  of  the  deceased  ? 

The  title  of  a  personal  representative  is  not  confined  to  those  things  which  become 
assets  in  his  hands. 

All  the  personal  estate  of  the  deceased,  whether  held  for  his  own  benefit  or  for 
that  of  others,  passes  to  his  executor  or  administrator. 

Terms  for  years  producing  no  benefit,  covenants  and  obligations  for  the  benefit  of 
strangers,  vest  in  the  personal  representative. 

If  the  patron  be  disturbed  in  presenting  to  a  vacant  [267]  church,  and  die,  his 
executor,  and  not  his  heir,  must  bring  the  writ  of  quare  impedit. 

It  can  scarcely  be  argued  that  the  successor  of  a  deceased  prebendary,  who  was 
disturbed  in  his  lifetime,  could  maintain  such  a  writ  ;  and  if  not,  who  but  the  exe- 
cutor could  maintain  it  1  and  who  is  to  have  the  writ  to  the  bishop  1 

Moreover,  it  is  to  be  recollected  that  in  such  an  action  damages  are  recoverable, 
and  that  such  damages  would  be  assets. 

In  Smallwood  v.  The  Bishop  of  Coventry,  Cro.  Eliz.  207.,  it  was  expressly  held 
by  the  justices,  that  this  action  was  within  the  equity  of  the  statute  of  the  4  Ed.  3., 
for  the  presentment  is  a  chattel  that  should  go  to  the  executors  if  the  disturbance 
had  not  been  ;  and  for  a  disturbance  in  their  own  time,  they  shall  recover  damages 
to  the  use  of  the  testator  :  by  the  same  reason,  for  a  disturbance  in  the  time  of  the 
testator,  they  shall  recover  damages  by  the  equity  of  the  stat.  4  Ed.  3.  And  according 
to  the  report  of  the  same  case  in  Saville,  1 1 8. ,  it  was  held,  with  reference  to  the  objection 
that  the  presentation  could  not  be  assets,  that  every  thing  which  the  law  gives  by 
execution  should  be  said  to  be  valuable,  and  consequently  assets  ;  that  by  recovery 
in  quare  impedit  the  damages  would  be  assets  ;  and  so.  as  the  advowson  is  assets  in 
the  heir,  the  presentment  shall  be  in  the  executor. 

Will  it  be  said  that  such  assets  belong  to  the  successor  of  a  prebendary,  or  that 
he,  rather  than  the  executor,  is  to  sue  for  them  for  the  benefit  of  the  deceased's  personal 
estate  1 

It  has  been  objected  in  argument  against  the  right  of  the  personal  representative, 
that  he  cannot  present  in  right  of  the  prebend,  yet  that  he  ought  to  present  in  that 
right  in  which  the  deceased  prebendary  must  have  presented. 

But  the  same  difficulty,  if  it  be  one,  would  apply  to  the  case  of  a  husband,  who, 
though  not  tenant  by  the  courtesy,  presents  after  his  wife's  death  in  respect  of  an 
advowson  vested  in  the  wife,  to  a  living  becoming  vacant  during  the  coverture  :  and 
also  to  the  case  mentioned  by  Fitzherbert,  [268]  of  a  parson  to  whom  a  right  of  present- 
ing to  a  vicarage  has  accrued  in  right  of  his  church,  and  who  presents  a  vicar  after 
having  vacated  his  rectory  by  promotion. 

In  both  these  cases,  the  title  which  accrued  alieno  jure  is  asserted  by  the  presentor 
as  a  personal  right  vested  in  the  individual  to  whom  it  accrued. 

The  observations  which  I  have  submitted  to  your  Lordships  have  been  confined 
to  the  case  of  a  presentative  advowson  ;  the  object  of  your  Lordships'  question  being, 
in  terms,  a  right  of  presentation. 

The  case  of  a  donative  advowson,  in  which  there  is  no  presentation  to  the  bishop, 
stands  altogether  upon  a  different  ground  ;  not  forming,  as  I  conceive,  any  exception 
to  the  general  rule  which  has  been  mentioned,  but  being  of  a  nature  to  which  the 
rule  is  inapplicable. 

The  principle  of  the  rule  which  carries  the  right  of  presenting  to  the  executor  is, 
that  the  right  which  accrued  to  the  testator  as  patron  is  become  distinct  from  the 
advowson. 

It  belongs  to  the  patron  for  a  limited  time  only,  which  time  is  independent  of  his 
interest  in  the  advowson.     If  not  exercised  within  six  months,  it  passes  as  a  separate 
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nnd  distinct  interest  to  the  bishop  ;  iuul  if  not  exercised  by  the  bishop  witliin  six 
months  more,  it  passes  in  like  manner  to  the  kinf;  ;  neitlier  the  bishop  nor  the  king 
having  any  interest  in  the  advowson. 

In  the  case  of  a  donative,  the  right  of  presenting  is  subject  to  no  limitation  ;  though 
the  patron  forbear  to  fill  the  church  for  any  length  of  time,  his  right  is  not  lost,  it 
does  not  pass  from  him  to  the  bishop,  or  to  the  king,  or  to  any  other  person  ;  and 
if  lie  never  fill  the  church  at  all,  the  common  law  has  made  no  regular  provision  for 
compelling  him  to  do  so. 

So  different  is  the  right  cif  the  patron  of  a  donative  from  that  of  a  presentative 
advowson,  that  even  during  the  incumbency  the  sole  right  of  visitation  and  correction 
continues  in  the  patron,  independent  of  the  jurisdiction  of  the  ordinary.  The  patron 
alone  can  deprive  the  incumbent,  and  it  is  to  him  that  resignation  must  be  made. 

It  is  unnecessary  here  to  consider  whether,  by  the  spi-[269]-ritual  court,  or  by 
anv  other  means,  the  owner  of  a  donative  might  be  obliged  to  supply  a  minister  for 
the  service  of  the  church  upon  the  ground  of  his  having  dedicated  the  church  to  the 
public  for  spiritual  purposes  ;  for  admitting  such  obligation  to  lie  upon  the  patron, 
yet  during  the  vacancy  of  a  donative,  either  by  death,  resignation,  or  otherwise,  the 
freehold  of  the  church  of  the  glebe  and  of  the  tithes  reverts  to  the  patron  and  remains 
in  him,  till  by  a  new  gift  he  confers  it  on  a  new  incumbent ;  and  it  would  therefore 
be  inconsistent  with  this  title  of  the  patron  that  any  other  person  should  have  a  right 
to  divest  his  freehold  by  collation. 

For  these  reasons,  I  am  of  opinion,  that  where  an  advowson  belongs  to  a  prebendary 
in  right  of  his  prebend,  and  the  church  becomes  vacant,  and  the  prebendary  dies 
without  having  presented,  the  right  of  presentation  belongs  to  his  personal  repre- 
sentative. 

BoUand  B. — It  is  highly  probable  that  the  state  of  facts,  out  of  which  this  question 
arises,  has  in  very  many  instances  existed  ;  and  it  is  remarkable  that  no  light  is  thrown 
upon  the  subject  by  any  decision  at  law,  nor  by  any  practice  of  the  church  upon  a 
presentation  to  a  benefice  under  circumstances  precisely  similar  to  the  present.  If 
any  such  decision  exists,  it  has  escaped  the  industry  of  the  experienced  counsel,  who 
argued  this  case  in  the  Courts  below,  and  at  the  bar  of  this  House,  and  the  researches 
of  the  learned  Judges  of  those  Courts,  whose  enquiries  were  so  sedulously  directed 
to  the  discovery  of  some  authority,  upon  which  their  judgment  might  be  founded. 
It  is  to  principle,  therefore,  and  to  cases  analogous  to  the  present,  that  the  attention 
is  to  be  turned,  in  order  to  arrive  at  a  satisfactory  conclusion. 

In  pursuing  this  enquiry,  I  do  not  mean  to  dispute  that  by  the  law,  as  it  stands, 
if  a  presentative  church,  the  advowson  of  which  belongs  to  a  layman,  become  vacant, 
and  the  lay  patron  die  without  presenting,  his  executor  shall  present,  and  not  his 
heir  or  devisee,  or  the  next  owner  of  the  advowson,  it  being  considered  that  the  next 
turn  is  a  chattel ;  though  this  seems  to  have  been  doubted  [270]  in  the  case  of  the 
(|)ueen  r.  The  Archbishop  of  Canterbury,  Fane  and  Hudson,  and  the  Court  left  it  un- 
decided. The  report  is  to  be  found  in  the  1  Leon.  201.  The  distinction  which  I  shall 
endeavour  to  make  will  be  that  the  right  of  the  owner  of  an  advowson  does  depend, 
though  the  contrary  is  contended  for  on  the  part  of  the  defendant  in  error,  upon 
the  chaiacter  in  which  he  holds  ;  and  that  as  the  deceased  was  seised  of  and  in  the 
prebend  of  South  Grantham  with  its  appurtenances,  to  which  prebend  the  advowson 
of  the  rectory  of  the  parish  church  of  Welby  with  its  appurtenances  belonged,  in  his 
demesne,  as  of  fee.  in  right  of  the  said  prebend  ;  the  right  of  presentation  to  the  church, 
when  it  should  become  vacant,  arose  out  of  liis  office  of  prebendary, — was  a  spiritual 
trust  to  be  executed  for  the  support  of  and  for  the  promotion  of  the  welfare  of  the 
established  religion, — and  that  to  him,  and  to  him  alone  was  confided  the  choice  and 
appointment  of  an  incumbent. 

It  appears  from  history  that  for  six  or  seven  centuries  the  parochia  was  the  diocese 
or  episcopal  district  ;  there  was  the  residence  of  the  bishop  and  his  clergy  at  the  cathe- 
dral church  ;  all  tithes,  offerings,  and  ecclesiastical  profits  belonged  to  the  bishop  and 
his  clergy  for  their  support,  for  the  repairs  and  ornaments  of  the  church,  and  for 
other  works  of  piety  and  charity.  Such  community  and  collegiate  life  of  the  bishop 
and  his  clergy  was  the  practice  of  the  British,  and  was  afterwards  adopted  by  the 
Saxon  church. 

Many  causes  contributed  to  the  exi.stence  of  parochial  chuiches.     In  some  places 
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the  liberality  of  the  inhabitants  raised  them,  and  by  supplyinf;  preachers  vvitli  houses 
induced  them  to  settle  and  become  the  pastors  ;  kings  founded  free  chapels  for  the 
purpose  of  worship  for  their  court  and  retinue.  The  bishops,  too,  to  plant  and  encourage 
Christianity  amongst  the  people,  built  churches  ;  but  the  great  source  from  whence 
the  increase  of  the  number  of  buildings  for  divine  worship  arose  was  the  piety  of  the 
great  lords,  who  having  large  possessions  and  territories,  founded  churches  for  the 
use  of  their  families  and  tenants  within  their  respective  domains,  and  hence  it  seems 
a  title  to  patronage  in  laymen  first  sprung.  Hence  the  boundaries  [271]  of  parishes 
became  commensurate  with  the  extent  of  manors  ;  hence  the  several  portions  of  the 
same  church  were  divided  according  to  the  separate  interests  of  the  several  lords. 

But  although  for  the  purpose,  and  in  the  hope  of  more  firmly  establishing  religion, 
and  more  widely  extending  its  divine  influence,  these  changes  in  its  constitution  and 
management  were  permitted  by  the  church,  the  right  of  the  bishop  either  in  respect 
of  spirituals  or  temporals  was  not  invaded.  He  still  had  the  cure  of  souls,  and  a  title 
to  all  the  ecclesiastical  revenues  within  his  whole  diocese  ;  by  his  authority  and  consent 
priests  were  ordained,  as  assistants  given  to  him  ;  no  church  could  be  used  for  public 
worship  till  consecrated  by  him  ;  no  prie.st  could  officiate  there  without  his  delega- 
tion. 

From  the  causes  I  have  above  stated,  the  privilege  of  nominating  fit  persons  to 
officiate  in  churches  which  the  piety  and  liberality  of  private  persons  had  founded 
or  endowed  was  given  ;  and  the  bishops  were  content,  in  such  cases,  to  forego  the 
privilege  of  appointing  the  ministers,  who  were  to  perform  the  duties  in  such  churches  ; 
this  power  was  conceded  to  the  founders  or  benefactors  of  such  churches,  rallone 
fundationis,  where  they  were  founders  ;  ratione  donationis,  where  they  endowed 
the  churches  ;  and  ratione  fundi,  where  they  gave  the  soil  upon  which  they  were 
built  :  the  bishops  reserving  only  the  power  of  deciding  upon  the  fitness  of  the  persons 
nominated,  1  Co.  Litt.  119.  6.  In  process  of  time,  this  practice  became  the  law  of 
the  church.  The  church  having  made  these  concessions  and  having  thus  parted 
with  the  right  of  presenting,  it  became  a  matter  of  indifTerence  to  the  bishops,  whether, 
upon  the  death  of  the  lay  owner  of  an  advowson,  during  the  vacancy  of  the  church 
belonging  to  it,  the  right  that  the  patron,  had  he  lived,  would  have  exercised,  should 
go  to  his  heir,  or  should  belong  to  his  executor  :  the  church  left  that  question  to  the 
courts  of  law  to  determine  ;  and  I  am  bound  to  admit,  that  in  such  cases  the  claim 
of  the  executor  is  established.  But  I  cannot  apply  that  rtde  to  the  case  in  question  : 
because  the  advowson  of  which  the  late  prebendary  of  Grantham  was  seised  was 
given  to  him  as  a  member  [272]  of  the  church  of  Salisbury,  was  appendant  to  an 
ecclesiastical  dignity,  and  is  not  to  be  governed  by  the  same  law  as  is  applicable  to 
advowsons  in  lay  hands. 

If  I  am  wrong  in  taking  this  view  of  the  question,  the  error  arises  from  my  con- 
sidering the  right  of  the  executor  of  a  lay  patron  to  be  an  exception  from  the  rule 
which  governed  property  of  this  description  in  the  hands  of  the  church,  as  there 
appears  to  be  a  manifest  distinction  between  lay  and  spiritual  property. 

In  the  note  upon  the  10th  section  of  Littleton,  1  Ins.  17.  6.  it  is  said  "  of  an  advow- 
"  son  wherein  a  man  hath  an  absolute  ownership  and  property  as  he  hath  in  lands 
"  and  rents,  yet  he  shall  not  plead  that  he  is  seised  in  dominico  siio  7it  de  feodo,  be- 
"  cause  that  inheritance  savouring  not  de  domo  cannot  either  serve  for  the  sustentation 
"  of  him  and  his  household,  nor  can  any  thing  be  received  for  the  same  for  defraying 
"  the  charges,  and  therefore  he  cannot  say  that  he  is  seised  therein  i.7i  dominico  svo 
"  de  feodo."  In  the  section  of  Littleton,  upon  which  this  is  a  commentary,  the  author 
is  treating  of  an  advowson  in  lay  hands  ;  and  these  authorities  are  adduced  by  Gibson 
in  his  Codex,  p.  757.  in  speaking  of  spiritual  property,  to  illustrate  the  difference  he 
points  out.  In  the  pleadings  in  the  present  case,  the  prebendary  is  alleged  to  be 
seised  of  the  advowson  in  his  demesne  as  of  fee  ;  and  why  is  it  so  pleaded  ?  The 
answer  is,  it  is  not  a  lay  title  ;  but  that,  to  use  the  language  of  Coke,  it  savours  de 
domo,  may  be  made  serviceable  for  the  sustentation  of  him,  as  a  spiritual  person,  and 
his  household.  The  case  of  Loudon  v.  The  Collegiate  Chapter  of  the  Collegiate  Church 
of  Southwell,  Hob.  304.  is  a  further  proof  of  the  distinction  I  have  taken,  between 
lay  and  spiritual  property. 

T  shall  next  call  the  attention  of  your  Lordships  to  the  ecclesiastical  character 
of  the  officer,  in  whom  till  his  death,  it  cannot  be  denied,  the  right  of  presentation 
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was  vested  ;  to  the  object  of  the  founder  of  the  prebend  ;  and  to  the  nature  of  the 
property  with  which  lie  endowed  it. 

A  prebend,  as  defined  by  Dr.  Cowel,  is  the  portion  which  every  member  or  canon 
of  a  cathedral  church  receivoth  in  tlie  right  of  his  place  for  his  maintenance  ;  so  [273] 
canonica  pariio  is  properly  used  fur  that  sliare  whicli  eveiy  canon  or  prebendary 
leceiveth  out  of  the  common  stock  of  the  churcli  ;  and  prebenda  is  a  several  benefice 
lising  from  some  temporal  land  or  church,  appropriated  towards  the  maintenance 
of  a  clerk  or  member  of  a  collegiate  church,  and  is  commonly  named  of  the  place 
where  the  profit  groweth.  And  these  prebends  lie  either  simple  or  with  dignity. 
Simple  prebends  be  those  that  have  no  more  than  the  revenue  towards  tlieir  main- 
tenance ;  prebends  with  dignity  are  such  as  have  jurisdiction  annexed  to  them, 
according  to  tlie  divers  orders  in  every  churcli. 

The  object  of  the  founders  of  prebends,  there  cannot  be  a  doubt,  was  to  jjrovide 
for  the  maintenance  and  support  of  the  prebendary  ;  and  it  cannot  be  supposed  that 
itjwas  the  intention  of  any  founder  that  the  emoluments  of  the  prebend  should  be 
appropriated  beyond  the  life  of  the  party  in  possession.  1  shall  not  stop  to  enquii'c 
whether  this  charitable  intention  of  founders  has  not  been  in  a  great  measure  defeated  ; 
but  1  shall  confine  myself  to  the  consideration  of,  whether  the  particular  right  con- 
tended for  by  the  executrix  is  founded  upon  any  decision  in  the  law,  or  can  be  sup- 
ported upon  principle. 

L^  It  is  admitted  on  all  hands,  that  no  authority  is  to  be  fouiul  on  the  subject.  Let 
us  then  look  to  the  character  of  the  person,  under  whom  the  right  to  present  to  the 
church  of  ^\'elby  is  claimed  by  the  defendant  in  error.  He  was  an  ecclesiastic  :  as 
a  layman,  he  could  not  at  this  day  have  enjoyed  the  dignity  ;  the  office  was  conferred 
on  him  by  the  church,  its  emoluments  and  piofits  were  intended  by  the  founder  for 
his  support,  to  liini  was  confided  the  sacred  trust  of  providing  a  proper  minister  for 
the  church,  appendant  to  his  prebend.  Looking  back  to  the  times  when  similar 
benefactions  were  bestowed  upon  the  church,  no  one  can  hesitate  to  be  convinced 
that  the  founder  of  the  prebend  of  South  (Jrantham  intended  the  prebendary  to 
become  incumbent  to  the  church,  or  at  least  that  he  should  (unless  provided  for  in 
such  a  manner  as  to  render  the  living  of  Welby  untenable,)  have  the  jwwer  of  being 
so.  Tlie  selection  of  the  prebendary  by  the  bishop  is  a  voucher  for  his  piety,  and  a 
sanction  and  authority  to  [274]  him  that,  in  presenting  himself,  or  any  other  clerk, 
the  true  interests  of  i-eligion  would  be  promoted.  Can  it  be  contended  that  the  tiust 
can  be  carried  further  l  To  do  so  is  to  put  into  the  hands  of  a  stranger  to  the  church 
a  trust,  the  execution  of  which  was  confided  to  a  member  of  its  own  body,  is  to 
divert  the  course  of  tlie  founder's  bounty  into  a  diS'erent  channel  fiom  that  in  which 
he  intended  it  should  flow,  and  to  estabhsh  a  precedent  by  which  the  best  interests 
of  the  church  (I  admit  the  instances  would  probably  be  few)  might  be  affected. 

If  I  am  correct  in  considering  an  advowson  in  the  hands  of  a  prebendary  in  right 
of  his  prebend  as  a  spiritual  trust,  which  is  vested  in  him  jure  ecclesice,  it  should  be 
enquired  whether  such  a  trust  can  be  transferred  to  another,  or  whether  it  survives, 
and  will  go  to  the  representative  of  the  deceased  person  in  whom  it  was  placed.  I 
find  in  Hob.  154.  Colt  and  Anothei'  r.  The  Bishop  of  Lichfield  and  Coventry,  it  is 
said  that  "  if  a  lapse  occur,  and  then  the  ordinary  die,  the  king  shall  present,  and 
"  not  the  executors  of  the  ordinary  ;  for  it  is  rather  an  administration  than  an  in- 
"  terest."  Fitz.  Nat.  Brev.  34.  G.  25  Ed.  3.  24.  Dyer,  87.  The  case  of  Merton  College 
is  doubtful,  whether  to  the  king  or  to  the  metropolitan.  So  again  Hob.  154.  "  A 
''  lapse,  as  I  have  said,  is  an  act  and  office  of  trust  reposed  by  law  in  the  ordinary, 
"  metropolitan,  and,  lastly,  in  the  king  ;  the  end  of  which  trust  is  to  provide  the 
"  church  of  a  rector  in  default  of  a  patron,  and  yet  as  for  him,  and  to  his  behoof  :  and 
"  therefore,  as  he  cannot  transfer  his  trust  to  another,  so  cannot  he  divert  the  thing 
"  wherewith  he  is  trusted  to  any  other  purpose."  The  reason  given  by  the  learned 
judge,  why  the  presentation  does  not  go  to  the  executor  of  the  ordinary,  viz.  that 
it  is  an  administration  rather  than  inl  erest,  appears  to  me  mainly  to  fortify  the  position 
for  which  I  am  contending. 

I  cannot  fail,  also,  to  pray  in  aid  the  weight  that  is  to  be  derived  from  the  further 
consideration  of  the  legal  character  of  a  prebendary.  He  is  an  ecclesiastical  sole  cor- 
poration, and  as  such  he  can  have  no  heir  nor  personal  representative.  To  his  natural 
heir  his  prebendary  rights  cannot  pass,  nor  can  they  vest  in  his  personal  representa- 
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live  ;  but  the  right  [275]  ot  presenting  to  the  vacant  chuicli  um.st  remain  unsevered, 
;ind  in  abeyance,  till  the  appointment  of  a  successor. 

In  treating  this  matter,  I  have  not  commented  upon  nor  attempted  to  remove 
the  efl"ect  of  those  arguments,  which  have  been  drawn  from  several  of  the  authorities 
tliat  have  been  relied  upon  in  support  of  the  claim  of  the  defendant  in  error,  because, 
as  they  have  proceeded  upon  lay  patronage,  they  have,  in  the  view  which  I  have  taken 
of  the  subject,  no  bearing  upon  the  question. 

From  what  1  have  said,  your  Lordships  will  have  collected  that  the  opinion  to 
which  I  have  come  is,  that  the  right  of  presentation  to  the  vacant  church  of  Welby 
does  not  belong  to  the  personal  representative  of  the  deceased  prebendary. 

J.  Parke  J. — To  the  question  which  your  Lordships  have  been  pleased  to  refer 
to  the  Judges,  I  answer,  that,  in  my  opinion,  the  right  of  presentation  belongs  to  the 
personal  representatives  of  the  deceased  prebendary. 

The  precise  facts  stated  by  your  Lordships  have  never,  as  far  as  we  can  learn, 
been  adjudicated  upon  in  any  Court ;  nor  is  there  to  be  found  any  opinion  upon 
them  of  any  of  our  Judges,  or  of  those  ancient  text  writers  to  whom  we  look  up  as 
authorities.  The  case,  therefore,  is  in  some  sense  new,  as  many  others  are  which 
continually  occur  ;  but  we  have  no  right  to  consider  it,  because  it  is  new,  as  one  for 
which  the  law  has  not  provided  at  all  ;  and  because  it  has  not  yet  been  decided,  to 
decide  it  for  ourselves,  according  to  our  own  judgment  of  what  is  just  and  expedient. 
Otir  common  law  system  consists  in  the  applying  to  new  combinations  of  circum- 
stances those  rules  of  law  which  we  derive  from  legal  principles  and  jtidicial  preced- 
ents ;  and  for  the  .sake  of  attaining  uniformity,  consistency,  and  certainty,  we  must 
apply  those  rules,  where  they  aie  not  plainly  unreasonable  and  inconvenient,  to  all 
cases  which  arise  ;  and  we  are  not  at  liberty  to  reject  them,  and  to  abandon  all  analogy 
to  them,  in  those  to  which  they  have  not  yet  been  judicially  upphed,  because  we  think 
that  the  rules  are  not  as  convenient  and  reasonable  as  we  ourselves  could  have  devised. 
It  appears  to  me  to  be  of  [276]  great  importance  to  keep  this  principle  of  decision 
steadily  in  view,  not  merely  for  the  detei-mination  of  the  particular  case,  but  for  the 
interests  of  law  as  a  science. 

I  propose,  therefore,  to  enquire,  bj-  reference  to  those  sources  from  which  we 
usually  derive  them,  what  the  rules  and  maxims  of  the  common  law  upon  this  subject 
are  ;  and  it  will  be  found  that  there  is  little  difficulty  in  the  enquiry,  and  none,  as 
it  seems  to  me,  in  their  application  to  the  facts  under  consideration. 

The  decision  of  the  present  case  depends  upon  two  propositions,  both  of  which 
appear  to  me  to  be  established  by  authority,  and  neither  oi  which  can  be  shewn  to 
be  unreasonable  or  inconvenient. 

First,  that  in  every  presentative  benefice  the  void  turn  is  a  personal  right  or  in- 
terest, which  is  disannexed  from  the  estate  in  the  advowson,  and  vested  in  the  person 
of  the  individual  to  whom  the  advowsoTi  then  belongs. 

Secondly,  that,  whether  valuable  in  a  pecuniaiy  point  of  view  or  not,  all  personal 
rights  and  interests  of  the  nature  of  property,  and  which  are  not  extinguished  by 
death,  (with  some  exceptions,  which  are  easily  explained,  and  which  have  no  bearing 
upon  the  present  case,)  vest  on  the  death  oi  the  owner  in  his  personal  representa- 
tives. 

The  first  of  these  two  propo.sitions,  I  .say,  will  be  found  to  be  supported  by  author- 
ity ;  for  in  every  case  which  is  reported,  and  in  every  book  in  which  the  subject  has 
been  treated  of  or  mentioned,  as  far  as  I  have  been  able  to  discover,  the  void  turn, 
or  right  of  presenting  to  a  vacant  presentative  benefice,  is  either  expressly  stated 
to  be  a  personal  right  or  interest,  under  a  considerable  variety  of  description,  or  the 
cases  mentioned  are  capable  of  a  satisfactory  explanation  upon  that  supposition  only. 

It  is  true  that  the  great  majority  of  the  authorities  to  which  I  refer  relate  to  bene- 
fices in  lay  hands,  but  all  do  not ;  and  there  is  no  one  case,  text  book,  or  dictum,  of 
which  I  am  aware,  in  which  any  intimation  is  conveyed  that  there  is  any  exception 
to  this  general  rule.  Surely  it  is  impossible  to  argue,  with  such  a  constant,  uniform, 
and  unvarying  course  of  precedent  on  one  side,  in  all  cases  in  which  the  subject  has 
been  in  question,  and  in  the  absence  [277]  of  all  authority  for  such  an  anomaly  on 
the  other,  that  the  case  of  an  advow.son  in  .spiritual  hands  is  an  exception  to  the  general 
rule  :  and  if  the  absence  of  authority  were  not  sufficient,  it  seems  impossible  to  shew 
in  what  way  the  exception  could  have  arisen. 
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I  have  said  that  this  rule  exists  in  all  presentative  benefices,  and  I  confine  it  to 
these ;  for  donatives  are  a  very  dift'erent  species  of  property,  and  are  governed  by 
different  rules.  This  subject  is  most  clearly  explained,  and  all  the  authorities  referred 
to,  in  the  very  learned  judgment  of  my  brother  Littledale  in  the  Court  below  (7  Barn. 
&  Cresswell,  145.),  and  it  is  enough  to  say  the  result  is,  that  in  donatives  the  complete 
dominion  over  the  vacant  benefice,  and  the  freehold  in  it,  remains  in  the  patron, 
together  with  the  right  to  take  the.  intermediate  profits  until  it  is  again  granted 
out  by  him  to  a  new  incumbent  in  the  nature  of  a  new  investiture.  This  freehold, 
in  the  case  of  the  death  of  the  patron  during  a  vacancy,  of  course  passes  to  the  heir. 

I  do  not  propose  to  occupy  your  Lordships'  time  by  citing  all  the  authorities, 
to  prove  that  the  void  turn  of  a  presentative  benefice  is  a  personal  right  or  interest. 
They  have  been  all  referred  to  in  the  arguments  at  your  Lordships'  bar,  and  in  those 
in  the  Court  below. 

In  some  cases  this  interest  is  called  "  a  chose  in  action,"  Leach  v.  Babbington, 
Cro.  Eliz.  SIL;  in  some  "  a  chattel,"  as  by  Periam,  Justice,  in  the  Queen's,  Fane's, 
and  the  Archbishop  of  Canterbury's  case,  4  Leon.  109.  In  others,  as  in  Fitz.  N.  B. 
Quare  Impedlt,  34  N.  and  3  Keble,  152.,  "  a  chattel  vested  ;  "  a  "  personal  chattel," 
Vin.  Abr.  Executor,  Z.  2.  pi.  4.  note  ;  "  a  chattel  vested  and  severed  from  the  manor," 
Fitz.  N.  B.  33  P.  In  one  it  is  called  "a  personal  thing  annexed  to  the  person  of  him 
"  who  was  patron  in  expectancy  at  the  time  of  the  vacancy  ;  "  also  "  a  thing  in  right, 
'■  power,  and  authority :  "  and  also  a  "  chose  in  action,  and  in  effect  the  fruit  and 
"  execution  of  the  advowson,  and  not  any  advowson,"  by  six  justices,  in  Stephens 
V.  Wall,  Dyer,  283  a.  In  3  Leon.  256.  "  a  power  to  present  and  an  authority  annexed 
"  to  the  person."  In  [278]  Digby  v.  Fitch,  Brownlow  &  Goulsborough,  167.,  Justice 
Warburton  said,  "  The  presentment  is  the  possession  in  quare  impedit,  as  in  rent, 
'■  the  reserving  ;  in  common,  the  taking  of  the  profits."  In  Brooksby  v.  Wickham, 
1  Leon.  167.,  it  is  also  compared  to  rent  ;  and  this  analogy  will  be  found  to  be  the 
most  perfect.  The  advowson  is  the  estate,  which  descends,  may  be  conveyed,  limited, 
and  escheats  as  such  ;  the  presentation  is  the  mode  of  enjoyment,  the  profit  or  rent 
of  the  estate,  and,  like  the  rent  or  profit,  belongs  to  the  owner  of  the  estate  at  the 
time  it  accrues,  in  the  nature  of  a  personal  chattel,  distinct  and  severed  from  the 
inheritance  ;  it  belongs  to  him,  not  as  owner,  but  as  an  individual. 

These  authorities,  in  which  the  right  of  presenting  on  a  void  turn  is  treated  as 
a  personal  right,  are  not  confined  to  the  case  of  passing  to  the  executor  in  the  event 
of  the  patron's  death  during  vacancy.  There  are  many  others,  in  which  it  is  so  treated. 
A  termor  in  the  advowson  has  a  right  to  present,  though  after  the  term  has  expired, 
to  a  vacancy  which  happened  during  the  term,  Fitz.  N.  B.  Quare  Impedit,  33  A., 
Brooke  Presentation  a  I'Eglize,  22.;  and  he  would  be  equally  entitled  to  the  rents 
in  arrear  of  an  estate  granted  for  the  same  term. 

A  husband  is  entitled  to  present  after  his  wife's  death  in  an  avoidance  during  his 
wife's  lifetime  of  a  church  of  which  she  had  the  advowson  ;  Co.  Litt.  120.  a.  Brook. 
Present,  a  I'Eglize,  pi.  22.,  as  he  would  also  be  entitled  to  the  arrears  of  rent  of  his 
wife's  estate.  It  is  incapable  of  being  assigned  (Dyer  283.  b.)  or  released  by  one  joint 
tenant  to  another  (1  Leon.  167.)  as  arrearages  of  rent  are.  If  the  patron  be  outlawed, 
in  trespass,  the  church  being  void,  the  king  is  entitled,  as  to  the  other  goods  and 
chattels  of  the  outlaw,  and  as  he  would  be  to  the  rents  of  his  lands,  Brooke  Present, 
n  I'Eglize,  22.  Fitz.  N.  B.  34  K.  R.  All  these  are  cases  of  advowsons  in  lay  hands, 
but  a  void  turn  is  treated  in  one  case  as  a  personal  right,  disannexed  from  the  ad- 
vowson, when  in  spiritual  hands.  In  Fitz.  N.  B.  34  N.,  it  is  said  that  if  a  vicarage 
happen  void,  and  before  the  parson  present,  he  is  made  a  bishop,  etc.  yet  he  shall 
present  [279]  unto  this  vicarage,  for  it  was  a  chattel  vested  in  him.  All  the  authorities 
which  I  have  cited  are  uniform,  (and  many  others  might  be  adduced)  to  show  that 
the  right  of  presentation  is  a  personal  right,  disconnected  from  the  estate  of  the 
advowson,  and  belongs  to  the  person  of  the  owner  ;  and  the  last  applies  to  the  case 
of  a  spiritual  person,  and  is  in  point. 

But  on  the  part  of  the  successor,  it  is  argued,  so  far  as  his  case  is  put  upon  the 
ground  of  authority,  that  the  last  case  is  single  and  unsupported  ;  and  that  all  the 
others  are  anomalies  :  that,  in  truth,  the  general  rule  is,  that  the  void  turn  continues 
part  of  the  advowson  ;  that  these  exceptions  have  been  introduced  in  all  cases  of 
lay  patronage  without  any  reason  at  all,  though  they  have  been  too  firndy  established 
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by  authority  to  be  now  disturbed  ;  but  that  the  general  rule  still  continues,  and 
ought  to  be.  maintained,  in  the  case  of  spiritual  advowsons.  Of  course,  the  burthen 
of  proving  the  existence  of  this  rule  lies  on  those  who  assert  it  ;  but  the  singularity 
of  this  argument,  which  was  urged  at  your  Lordships'  bar,  is,  that  whilst  it  treats 
all  the  cases  in  the  reports  and  books  as  anomalies  and  exceptions  to  a  supposed  general 
rule,  without  the  least  authority  for  stating  that  they  are  exceptions  and  anomalies, 
it  asserts  the  general  rule,  as  will  be  found,  without  any  authority  for  it  ;  for  there 
is  no  one  case  or  dictum  cited,  which  makes  any  mention  of  such  a  general  rule. 

But  it  is  contended,  that  it  must  be  implied  that  there  is  such  a  rule,  from  four 
cases,  which  lead  to  the  inference  that  the  next  turn  continues  part  of  the  advowson. 

One  was,  where  the  incumbent  was  also  patron.  Hall  v.  Bishop  of  Winton,  3  Lev. 
47.,  and  died  seised  in  fee  of  the  advowson,  the  heir  was  held  entitled  to  present,  and 
it  was  said  that  this  must  be,  because  the  turn  continued  a  part  of  the  advowson. 
But  this  case  was  decided,  not  on  the  ground  of  the  next  turn  continuing  parcel  of 
the  advowson,  but  expressly  on  the  ground,  that  the  descent  to  the  lieir,  and  the  fall 
of  the  avoidance  to  the  executor,  happened  in  one  instant,  and  that  the  more  elder 
right  should  be  preferred.  The  general  nature  of  the  interest,  which  arises  on  an 
avoidance,  was  distinctly  admitted,  and  the  right  of  the  [280]  heir  put  upon  a  ground 
which  is  perfectly  consistent  with  it. 

Two  other  cases  from  which  this  inference  was  raised  were  those  referred  to  in 
Co.  Litt.  388  a.  A  bishop  dies,  a  church  being  vacant  in  his  life  ;  and  after  his  decease, 
the  king  shall  present,  and  not  the  executor  or  administrator.  So  also  in  the  case  of 
the  death  of  a  tenant  by  knight  service  in  capite,  with  an  advowson  appendant,  which 
has  become  void  in  his  life,  his  heir  within  age,  the  king  presents  and  not  the  executor 
or  administrator  ;  and  this  is  said  to  be  another  proof,  that  the  void  turn  is  still  a 
part  of  the  advowson.  But  though  the  king  omit  to  present  till  he  restore  to  the 
bishop  his  temporalities,  or  till  the  heir  be  of  age  and  sue  his  livery  and  hath  it, 
the  king  still  has  the  right  to  present :  and  this  shews,  that  in  neither  case  the  void 
turn  remains  parcel  of  the  advowson,  and  belongs  to  the  person  who  is  owner  of  it. 
For  both  these  positions,  Fitz.  N.  B.  33  N.  0.  is  authority.  Besides,  it  is  said  in  Co. 
Litt.  388  a.,  that  if  the  land  be  holden  of  a  common  person,  in  that  case  the  executor 
shall  present  :  but  if  the  void  turn  were  still  part  of  the  advowson,  why  should  not 
a  common  person,  as  well  as  the  king,  who  both  take  the  advowson,  exercise  this  right  i 

It  is  quite  clear,  therefore,  that  neither  of  these  cases  can  be  explained  by  the 
supposed  rule.  We  must  look  for  another  explanation.  Both  are  clearly  referable 
to  the  king's  prerogative,  which  entitles  him,  in  these  special  cases,  to  this  personal 
interest.  It  should  be  observed,  also,  that  RoUe  Abr.  Present,  a  VEglize,  c.  pi.  4., 
and  Bro.  Present,  a  VEglize,  10.,  which  state  that  the  king  is  entitled,  both  state 
that  the  bishop's  executors  are  not,  which  shews  that  these  great  lawyers  thought 
the  void  turn  was  disannexed,  and  that  the  successor,  at  all  events,  had  no  right 
whatever. 

A  fourth  case,  from  which  the  inference  of  this  continuance  of  the  void  turn  as 
part  of  the  advowson  was  deduced,  was  that  of  a  conveyance  by  the  crown  of  an  ad- 
vowson, whilst  the  chuz-ch  was  void,  which,  according  to  Fitz.  N.  B.  33  N.,  passes 
the  void  turn.  Admitting  that  authority  to  be  correct,  (and  it  is  doubtful,  from 
what  is  .said  upon  this  subject  in  Dyer  3 '2  8  b.)  it  is  a  question  only  [281]  as  to  the 
effect  of  the  king's  grant,  and  never  could  have  arisen  unless  the  void  turn  had  been 
severed  and  distinct  from  the  advowson. 

The  case,  in  truth,  amounts  to  no  more  than  this,  that  the  grant  of  an  advowson, 
which  involves  in  it  every  present  and  future  right  of  presentation,  passes  in  the  case 
of  the  crown  the  next  presentation  to  a  void  living  ;  which  the  crown  can  grant 
(Dyer  283  a.) ;  though,  in  the  case  of  a  subject,  it  would  not,  for  a  subject  cannot 
grant  over  such  a  personal  right. 

None  of  those  four  cases,  therefore,  which  are  relied  upon  as  proofs  of  the  existence 
of  this  supposed  rule  (and  there  are  no  others),  in  reality  prove  it  at  all  ;  and  all  are 
capable  of  being  satisfactorily  explained  upon  another  supposition. 

There  is,  therefore,  as  it  appears  to  me,  a  great  body  of  authority  in  favour  of  the 
position,  that  the  void  turn  is  a  personal  right  in  all  cases  ;  and  when  the  cases  are 
investigated,  a  total  absence  of  authority  to  the  contrary. 

If  it  be  conceded  that  this  interest  is  of  a  personal  nature,  and  dissevered  from 
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the  advowsou  in  all  cases,  it  must  be  contended  that,  in  the  case  of  a  spiritual  person, 
this  personal  interest  or  chattel  will  go  by  succession.  But  that  is  a  violation  of  the 
established  rule,  that  a  corporation  sole  cannot  take  a  chattel  b}'  succession,  whether 
in  possession  or  action  :  Fulwood's  case,  4  Coke  65.  and  no  authority  can  be  cited 
that  this  special  chattel  interest  is  an  exception. 

I  have  shewn,  therefore,  that  there  is  no  authority  for  the  alleged  general  rule, 
that  the  void  turn  continues  annexed  to  the  advowson,  and  is  not  of  a  personal  nature  ; 
and  if  it  be  of  a  personal  nature,  there  is  not  only  no  authority,  but  it  is  against  the 
rules  of  law  that  it  should  pass  to  a  successor. 

Upon  the  hypothesis  in  favour  of  the  successor,  all  the  decided  cases  are  anomalies  ; 
upon  that  made  by  the  personal  representatives,  that  the  right  of  presenting  is,  in 
all  cases,  both  of  lay  and  spiritual  patronage,  a  personal  interest,  we  have  a  uniform 
and  consistent  system.  As  this  right,  when  in  lay  hands,  is  analogous  to  rent  in 
the  case  [282]  of  land  ;  so  it  is  when  the  advowson  is  in  spiritual  hands  ;  and  as  a 
parson  or  prebendary,  who  resigns,  or  his  executor,  when  he  dies,  is  clearly  entitled 
to  arrearages  of  rent  and  profits  which  accrued  before  his  resignation  or  death  (Fitz. 
N.  B.  121  D.  120  L.  19  Hen.  G.  14.);  so  he  or  his  personal  representative  ought 
to  be  entitled  to  the  right  of  presenting,  which  fell  during  the  same  period. 

Besides,  if  this  anomalous  principle  is  introduced  on  the  ground  of  the  spiritual 
character  of  the  prebendary,  what  is  to  be  said  of  it  whilst  the  prebend  i-was  in  lay 
hands,  which  it  clearly  might  have  been  before  the  act  of  uniformity,  according  to 
the  case  of  Bland  v.  Maddox,  Cro.  Eliz.  79.  Is  the  void  turn  to  be  dissevered  or  not, 
according  as  the  prebendary  is  a  layman  or  ecclesiastic  1 

It  is  said,  that  this  patronage  is  so  annexed  to  this  spiritual  corporation,  as  to 
be  incapable  of  separation  from  it  :  but  not  only  is  there  no  authority  for  this  position, 
but  many  precedents  are  against  it,  in  which  bishops,  and  other  ecclesiastical  cor- 
porations sole,  have  granted  away  their  right  to  laymen  ;  which  grants  have  been 
considered  good  against  themselves.  I  need  not  refer  your  Lordships  to  the  author- 
ities, further  than  by  saying,  that  they  are  collected  in  the  reported  cases  in  the  courts 
below. 

And,  indeed,  I  am  at  a  loss  to  see  in  what  way  the  alleged  difference,  if  there  be 
one,  between  the  qualities  of  an  advowson  in  lay  hands,  and  in  those  of  a  spiritual 
proprietor,  could  have  arisen.  It  is  highly  probable,  to  say  the  least  of  it,  that  all 
rectories  were  originally  created  in  the  hands  of  laymen,  who  received  the  patronage 
from  the  bishop  in  lieu  of  those  lands  which  they  granted  on  the  foundation  or  endow- 
ment of  a  church  ;  and  if  this  be  so,  what  is  there  to  raise  the  presumption  that  when 
they  afterwards  granted  these  advowsons  to  the  church,  they  wished  them  to  have 
new  properties  and  qualities  different  from  those  they  had  in  their  own  hands  ;  or, 
if  they  did  wish  it,  what  power  had  they  to  communicate  them  1  They  could  no 
more  alter  the  rules  of  law,  and  make  chattel  interests  be  taken  in  succession  by  a 
corporation  sole,  than  they  could  make  the  estate  in  a  freehold  descend  to  executors. 
Succession  in  a  body  politic  is  inheritance  in  a  body  private,  [283]  (FuUwood's  case, 
4  Coke  65.) ;  and  no  grantor  can,  however  much  he  may  wish  it,  limit  his  estate 
against  the  rules  of  law. 

And  supposing  that  there  were  instances  in  which  a  bishop  or  other  ecclesiastical 
person,  and  not  a  layman,  had  originally  founded  or  endowed  a  church  out  of  the 
lands  belonging  to  him  in  that  character,  and  became  the  proprietor  of  the  advowson 
which  he  or  his  successor  had  granted  to  the  jirebendary,  the  same  difficulty  occurs 
in  proving  the  intention  of  the  donor,  and  a  similar  difficulty  in  carrying  that  intention 
into  effect  :  and  if  these  difficulties  are  overcome,  the  alleged  difl'erence  in  the  quality 
of  lay  and  spiritual  advowsons  must,  at  all  events,  be  confined  to  those  very  .special 
cases,  exclusive  of  all  others. 

The  next  proposition  which  the  authorities  establish,  is.  that  all  personal  rights 
and  interests,  of  the  nature  of  property,  and  which  are  not  extinguished  by  death, 
vest,  on  the  decease  of  the  owner,  (with  some  few  exceptions,)  in  his  personal  repre- 
sentatives. 

The  executors  or  administrators  are  not  constituted  for  the  purpose  of  paying 
the  debts  of  the  deceased,  their  liability  to  those  debts  is  a  consequence  of  their  repre- 
sentative character.  Litt.  s.  3.'j7.  says,  that  "  Executors  represent  the  person  of  their 
"  testator."  So  Yelvertoii,  103.  is  to  the  same  i)urpose,  "  He  is,  in  h\v,  the  ti'stator's 
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"  assignee."  Wentworth,  Off.  Ex.  100.,  as  to  the  estate  committed  to  his  trust,  he 
may  charge  others,  and  be  charged  himself,  sue  and  be  sued,  as  the  testator  himself 
might,  Sheppard's  Touch.  -iOl.  Executors  take,  therefore,  all  the  personal  estate  and 
interest  of  the  testator,  and  are  identified__with  him  in  respect  to  all  personal  property  ; 
but  their  obligation  to  pay  debts  is  only  to  the  extent  of  the  value  of  those  effects  which 
are  valuable.     They  have  all  the  deceased's  effects,  but  they  are  liable  only  for  assets. 

It  is  a  fallacy  to  suppose  that  they  take  nothing  but  what  is  valuable  ;  and,  there- 
fore, do  not  take  rights  of  presentation  to  void  benefices.  A  fallacy  which  has  led  to 
the  argument,  that  all  the  cases  in  which  a  personal  representative  has  taken  a  void 
turn,  which  certainly  cannot  be  sold,  are  unreasonable  anomalies. 

[284]  The  31  Ed.  3.  s.  1.  c.  11.  puts  administrators,  who  are  the  deputies  of  the 
ordinary,  on  the  same  footing  as  executors;  vide  also  Sheph.  Touch.  401. 

To  this  rule,  that  the  personal  representatives  take  all  the  personal  rights  of  the 
deceased  of  the  nature  of  property,  there  are  some  exceptions,  which  the  common 
law,  in  the  case  of  private  individuals,  or  the  king's  prerogative  right,  have  estabhshed. 

Chattels  touching  the  realty,  deer  in  a  park,  fish  in  a  pond,  evidences  of  title,  heir 
looms,  which  go  to  the  real  representative,  and  the  analogous  case  of  the  ornaments 
of  a  bishop's  chapel,  which  pass  to  the  successor,  are  of  the  former  description  ;  the 
right  of  the  crown  to  the  void  turn,  in  the  case  of  the  tenant  in  capite,  and  the  bishop, 
stated  by  Coke,  p.  388  a.  are  instances  of  the  latter :  and  it  is  to  be  observed,  that  both 
those  instances  are  put  by  him  as  exceptions  to  the  general  rule  "  that  cliattels,  as 
"  well  real  as  personal,  shall  go  to  the  executors  or  administrators." 

None  of  the  excepted  cases  have  any  bearing  upon  this  ;  and  there  is  no  mention 
any  where  made  of  an  exception  of  the  right  in  question,  when  in  spiritual  hands  : 
and  it  would  violate  the  rule  of  law,  as  to  succession  by  a  coriJoration  sole  to  chattels, 
if  it  did. 

I  must  own  that  it  appears  to  me  to  be  quite  clear,  that  if  this  case  is  to  be  decided, 
as  I  conceive  all  similar  cases  ought  to  be,  according  to  the  rules  deduced  from  formei' 
decisions  and  legal  precedents  and  principles,  there  is  no  doubt  as  to  the  right  of  the 
personal  representative  of  the  prebendary  to  present  to  the  void  living.  These  rules 
cannot  be  shown  to  be  contrary  to  sound  reason  and  just  policy.  We  are  not  enquiring 
whether  other  rules  might  or  might  not  have  been  more  wise  or  reasonable,andwhether 
the  heir  in  the  case  of  lay  property,  and  the  successor  in  that  of  spiritual  property, 
might  or  might  not  have  been  likely  to  exercise  the  right  of  presentation  more  bene- 
ficially to  the  public  interests. 

If  such  an  alteration  is  proper,  and  it  is  not  my  province  to  enquire  whether  it  is, 
it  must  be  made  by  the  legislature.  What  ground  has  a  judge,  says  Lord  Keeper 
Henley,  to  [285]  alter  the  law,  because  he  cannot  approve  the  reasons  that  others 
have  given,  or  may  not  be  able  to  assign  a  satisfactory  one  himself  1  At  present  the 
system  is,  at  all  events,  uniform  and  consistent,  and  uniformity  and  consistency 
ought  not  to  be  lightly  sacrificed. 

The  law  of  England,  which  has  treated  from  the  first  advowsons  as  property,  the 
founders  or  benefactors  of  churches  having  had  the  patronage  granted  to  them  as 
property  for  a  valuable  consideration,  has  not  relied  upon  the  person  or  character 
of  the  patron  for  the  due  exercise  of  the  trust,  but  has  adopted  other  securities  for 
that  important  purpose.  The  incorrupt  exercise  of  the  trust  is  secured  by  the  penalties 
against  simony  ;  and  the  selection  of  a  fit  clerk,  by  the  examination  of  the  ordinary. 
Subject  to  these  provisions,  it  has  left  the  patronage  of  churches  to  descend,  be  limited, 
and  enjoyed  like  other  real  property. 

For  these  reasons,  I  am  of  opinion  that  the  right  to  present  to  the  void  turn  passed 
to  the  personal  representative  of  the  deceased  prebendary. 

Gaselee  J. — This,  my  Lords,  is  not  the  first  occasion  on  which  my  attention  has 
been  called  to  this  question.  Your  Lordships  are  aware  that  in  the  case  out  of 
which  it  arises  there  have  been  conflicting  judgments  in  the  Courts  of  King's  Bench 
and  Common  Pleas,  and  that  full  reports  of  tliese  judgments  are  to  be  found  in  3  Bingh. 
•223.,  11  B.  Moore,  139.,  and  7  Barn.  &  C.  113. 

The  case  has  been  since  very  fully  and  ably  argued  at  your  Lordships'  bar,  and 
in  the  course  of  the  several  discussions  which  it  has  undergone,  I  believe  every 
authority  that  can  be  brouglit  to  bear  upon  the  subject  has  been  cited  :  and  they 
are  all  mentioned  in  the  reports  I  have  alluded  to. 
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1  shall  therefore  not  trunhk-  yuiir  Lurilshijis  witli  guing  thruugh  ihum  at  Iciigtli. 
but  shall  state,  as  shortly  as  I  can,  the  grounds  upon  which  I  found  my  answer  to 
your  Lordships'  question  in  the  affirmative. 

It  is  extraordinary  that,  althougii  cases  similar  to  the  present  must  have  happened, 
there  are  no  traces  of  any  such  having  been  made  the  subject  of  legal  investigation  ; 
[286]  HO)-,  upon  the  best  enquiry  tiiat  1  can  make,  have  1  been  able  to  asceitain  what 
the  practice  in  such  cases  has  been. 

It  is  admitted  that  the  general  rule  with  respect  to  presentative  livings  is,  that 
if  after  a  vacancy  the  23atr(jn  of  the  advowson  dies  without  having  jiresented,  the 
right  of  presentation  to  the  vacant  turn  belongs  to  the  personal  representative,  and 
not  to  the  heir  of  the  patron  ;  and  the  reason  givcTi  in  the  books  for  this  is,  that  it 
is  a  fruit  fallen,  a  chattel  severed  from  the  inheritance,  or,  in  other  wyrds,  that  the 
moment  a  church  becomes  vacant  the  turn  is  sejjarated  and  disannexed  from  tlie 
advowson,  and  is  vested  in  the  person  of  the  individual  to  whom  the  advowson  at 
that  instant  belongs;  see  4  Leon.  109.,  Fitz.  N.  B.,  33  P.,  34  B.  and  34  N.  P.,  and 
many  other  authorities  ;  and  it  is  so  far  considered  as  disannexed  from  the  inherit- 
ance, that  the  grant  of  an  advowson  during  the  vacancy  does  not  carry  the  vacant 
turn.  Wliere  the  husband  is  tenant  by  the  courtesy,  and  the  church  becomes  void 
during  his  life,  and  he  dies  before  it  is  tilled  up,  yet  the  heir  of  the  wife,  who  takes 
the  advowson.  shall  not  have  the  vacant  turn,  but  the  husband's  executors.  So, 
where  the  wife  is  seised  of  the  advowson,  and,  the  church  being  void,  dies  without 
having  had  issue,  so  that  the  husband  is  not  tenant  by  the  courtesy,  yet  the  husband 
shall  present  to  the  vacant  turn,  and  not  the  heir  of  the  wife.  Again,  in  the  case 
of  a  termor,  if  a  vacancy  happens  during  the  term,  and  he  does  not  fill  it  up  during 
the  continuance  of  the  term,  he  is  entitled  to  do  so  aftei'  its  expiration.  Ami  there 
are  many  cases  which  decide,  that  although  the  grant  of  the  next  presentation  be 
made  to  a  man  and  his  heirs,  yet  it  shall  go  to  his  executors  and  not  to  tlie 
heir. 

But  it  is  said  there  are  exceptions  to  this  general  rule  :  one  of  which  is,  that  whei'e 
the  patron  is  the  incumbent,  the  vacancy  occasioned  by  his  death  shall  not  be  filled 
up  by  his  executors,  but  by  his  heir  upon  whom  the  advowson  descends  ;  and  for  this 
is  cited  the  case  of  Hall  c.  The  Bishop  of  Winchester,  3  Lev.  47.  But  what  is  the  rea.soii 
given  by  the  Court  for  this  ?  It  is,  that  all  is  done  in  an  instant,  the  descent  to  the 
heir  and  the  falling  of  the  ad-[287]-vowson  to  the  executor  ;  and  that,  where  two 
titles  do  accrue  in  the  same  instant,  the  elder  shall  be  preferi'ed.  As  in  the  case  of 
joint  tenancy,  where  one  devises  his  part,  the  title  of  the  devisee  and  of  the  survivor 
happens  in  the  same  instant,  and  the  title  of  the  survivor  being  the  elder,  shall  be 
preferred. 

Another  exception  is  where  the  patron  is  a  bishop,  and  entitled  to  the  living  in 
right  of  his  see  ;  in  which  case,  if  the  bishop  dies  after  the  vacancy,  and  before  it  is 
filled  up,  the  king,  and  not  the  executors  of  the  bishop,  shall  present.  Various  reasons 
are  given  in  the  books  for  this  ;  one  is  said  to  be,  for  that  nothing  can  be  taken  for 
the  presentation,  and,  therefore,  it  is  not  assets.  This  surely  cannot  be  the  reason  ; 
for  if  it  were,  it  would  apply  to  every  case,  and  entirely  do  away  with  what  is  admitted 
to  be  the  general  rule  in  presentative  livings.  Another  reason  given  is,  that  it  is  a 
spiritual  trust ;  and,  consequently,  on  the  vacancy  of  the  see,  vested  in  the  king  as 
tlie  supreme  patron  and  head  of  the  church.  Is  that  the  reaison  'I  The  vacant  turn 
is,  by  all  the  authorities,  considered  as  part  of  the  temporalities  of  the  see.  The  king 
takes  it  as  such.  It  passes  to  a  third  person  by  the  grant  of  the  temporalities,  and 
nothing  can  be  more  strong  to  shew  that  it  is  considered  as  disannexed  from  the 
advowson  than  that,  if  the  vacancy  remains  unfilled,  not  only  until  after  the  consecra- 
tion of  the  new  bishop,  but  after  restitution  of  the  temporalities,  the  vacancy  is  still 
to  be  supplied  by  the  king  or  his  grantee,  and  not  by  the  new  bishop,  to  whom,  if 
not  considered  as  so  di.sannexed,  it  would  naturally  ])ass  as  part  of  the  advowson. 
The  rights  of  the  crown  upon  this  subject  are  stated  in  Watson's  Complete  Incumbent, 
cap.  9.  p.  48.  If  the  rule  be,  that  all  ecclesiastical  patronage  is  a  .spiritual  trust,  and 
cannot  be  transferred  into  lay  hands,  what  becomes  of  the  case  of  an  archbishop's 
ojitions,  which  are  to  all  purposes  considered  as  chattels  and  his  personal  pi'operty. 
H(^  may  devise  them,  and  if- he  does  not,  they  jiass  to  his  ])ersonal  rejiresent.-itive. 
Itisti'ue,  that  after  the  vacanev  hajipens,  th<'  options  cannot  lie  .sold  ;  and,  although 
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it  cannot  be  supposed  that  any  archbishop^vvould  sell  it  during  his  lifetime,  yet  there 
may  be  cases  in  [288]  which  his  executor  or  administratoi'  might  be  compelled  to 
do  so  before  a  vacancy  happens  ;  as,  for  instance,  on  the  application  of  a  residuary 
legatee,  or  one  of  the  next  of  kin. 

A  distinction  is  attenqated  to  be  made  between  ecclesiastical  and  lay  patronage, 
because  it  is  said,  that  in  the  latter  the  church  is  secure  from  an  impioper  person 
being  presented  by  the  bishop's  right  to  refuse  the  party  presented.  But  there  is,  in 
fact,  no  ground  for  this  distinction.  In  this  very  case,  the  administratrix  claims  only 
to  present.  The  bishop  of  Lincoln  is  to  judge  of  the  fitness  of  the  person  pi-esented. 
And  so  it  is  in  all  presentative  livings,  whether  of  ecclesiastical  or  lay  patronage.  The 
bishop  of  the  diocese,  in  which  the  benefice  is  situate,  is  to  examine  and  decide  upon 
the  fitness  of  the  presentee.  1  am  not  aware  of  any  authority  which  has  determined 
that  a  grant  by  an  ecclesiastical  patron  of  a  presentative  living,  to  which  he  was  entitled 
in  respect  of  his  ecclesiastical  preferment,  is  void,  although,  of  course,  he  cannot  grant 
it  beyond  his  own  life.  In  Watson,  p.  53.  it  is  said  to  have  been  held,  that  a  grant  by 
a  bishop  of  an  archdeaconry  for  twenty-one  years,  though  void  against  the  successor 
and  the  king,  is  good  as  against  himself.  And  many  of  such  grants  in  ancient  times 
are  to  be  found  in  the  books  of  entries  ;  I  will  not  trespass  upon  your  Lordships"  time 
by  stating  them  at  length,  but  merely  refer  to  the  books  where  tliey  are  to  be  found  : 

The  King  v.  The  Abbot  of and  Another,  Vet.  Intr.   110.,  Stanhope  r.  Bishop  of 

London  and  Others,  Winch.  2S5.  Hob.  '2o7.,  Webster  r.  Archbishop  of  York  and 
Woodrott'e,  Co.  Ent.  507.,  Hill  r.  Bishop  of  London  and  Others,  Co.  Ent.  508.,  Adamson 
v.  Bishop  of  Lincoln  and  Others,  2  Brown,  230.  Riistall,  522.  Overton  r.  Syddal,  Co. 
Ent.  122.,  Byng.  r.  Bishop  of  Lincoln,  Winch.  853.  Although  there  does  not  appear  to 
have  been  any  decision  in  these  cases,  yet  Mr.  Justice  Ashliurst,  in  2  Term  Rep.  636., 
says  that  the  forms  of  legal  proceedings  are  evidence  of  what  the  law  is.  In  one  case, 
indeed,  that  of  London  v.  Southwell,  Hob.  301.,  the  pleadings  of  which  are  in  Winch's 
Entries,  810.,  it  was  held  that  an  advowsou  did  not  pass  bya  lease  madebya  j^rebendarj', 
not  because  the  grant  of  an  advowson  by  [289]  a  spiritual  person  was  illegal,  wliich, 
if  the  law  were  so,  would  have  been  a  shoit  answer  to  the  case,  but  because  the  words 
of  the  lease  were  not  sufficient  to  comprise  it.  And  in  the  case  of  Armiger  r.  Bishop 
of  Norwich  and  Holland,  the  Court  said,  that  the  grant  by  a  bishop  of  an  advowson, 
though  void,  under  the  1  Eliz.  c.  19.,  against  the  successor  and  the  queen,  was  good 
against  the  bisln)p  whilst  he  continued  to  hold  the  see.  And  in  Poyner  r.  Charlton, 
Dyer,  135.,  it  appears  that  the  grantee  of  a  dean  and  chapter  of  the  next  avoidance 
recovei'ed  it  in  qiiare  impedit.  Much  stress  has  been  laiil  b\'  the  counsel  for  the  Plaintifl' 
in  error,  on  the  ease  of  Repington  v.  Governors  of  Tamwortli  School,  2  Wilson,  150., 
in  wliich  it  was  held,  that  in  the  case  of  a  donative,  the  right  of  donation  descends 
to  the  heir,  and  that  the  executor  has  no  title,  which  the  Court  said  he  would  have 
had  if  it  had  been  a  presentative  living.  This  case  is  so  very  miserably  and  scantily 
reported,  that  it  is  impossible  to  ascertain  the  grounds  of  the  decision.  It  does  not 
militate  against  the  general  rule  which  I  have  stated  in  the  early  part  of  what  I  have 
addressed  to  your  Lordships'  notice,  as  I  have  above  stated,  the  Court  in  giving  their 
judgment  said  that  the  case  of  Repington  c.  The  Governors  of  Tamworth  School, 
would  have  governed  this  case,  if  it  had  been  one  of  a  presentative  living. 

Another  ground  of  objection  taken  to  the  Plaintiff's  claim  is,  that  admitting  the 
vacant  turn  to  be  a  chattel,  still  the  Plaintiff  is  not  entitled  to  present,  because  it  is 
said  the  jirebendary  is  a  sole  corporation,  and  that  a  sole  corporation  cannot  take 
a  chattel  by  succession,  except  in  the  case  of  the  king. 

That  a  sole  corporation,  except  in  the  case  of  the  king,  cannot  take  a  chattel  in 
succession,  is  true  ;  but  what  appears  to  be  the  fallacy  of  the  argument  in  this  part 
of  the  case  is,  that  the  prebendary  did  not  take  the  void  turn  bj'  succession.  The 
advowson  goes  to  the  next  prebendary  by  succession  ;  and  if  the  void  turn  went 
with  it,  it  must  be  as  a  ]xirt  of  the  advowson  ;  for  if  disannexed  from  it,  and  a  chattel, 
as  it  is  stated  by  the  authorities  to  be,  he  could  not  take  it.  It  appears  to  me,  however, 
that  the  moment  the  vacancy  happens,  it  becomes  a  chattel  vested  in  the  [290]  then 
prebendary  in  his  individual  capacity,  and  passes  to  liis  representatives  in  the  same 
manner  as  rent  or  any  other  fruit  of  the  prebend  which  has  accrued  or  fallen  during 
his  lifetime  ;  and  for  this  I  would  refer  to  the  case  cited  in  Mr.  Justice  Ilolroyd's 
judgment,  from  Co.  Lit.  'J9  a., and  to  the  passage  in  Fit?.  X.  B.  34.  N.,  that  if  a  vicarage 
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Iiappen  to  be  void,  and  before  the  parson  presents  he  be  made  :i  liisli(i|i,  yet  he  sliall 
present  to  the  vicarage,  because  it  was  a  chattel  vc^sted  in  him. 

With  respect  to  any  distinction  that  arises  from  the  form  of  the  presentation  of 
the  hist  incumbent,  which  is  set  out  in  3  Bingh.  279.,  supposing  your  Lordships  can 
take  notice  of  it,  which  I  apprehend  your  Lordships  cannot,  framed  as  the  record 
in  this  case  is,  in  which  the  patron  states  himself  to  be  prebendary  of  the  prebend 
of  South  Grantham,  anciently  founded  in  the  cathedral  church  of  Sarum,  and  in 
right  of  that  prebend  the  true  and  undoubted  patron  of  the  rectory  of  Welby  in  the 
county  of  Lincoln,  in  the  diocese  of  Lincoln,  I  am  not  aware  of  any  determination 
that  so  much  need  be  stated,  or  that  the  common  form  which  is  to  be  found  in  1  Burn, 
Eccl.  Law,  150.,  would  not  be  sufficient.  That  form  runs  thus  :  "  I  Sir  W.  P.  B.,  true 
"  and  undoubted  patron  of  the  rectory  of  the  parish  church  of  ,  in  the 

"  county  of  ,  and  in  your  diocese  of  ,  now  vacant  by  the  death  of  A.  B. 

"  the  last  incumbent  thereof,"  etc.  ;  but  though  that  form  be  necessary  where  the 
presentation  is  made  by  the  prebendary  himself,  it  does  not  follow  that,  because  the 
administratrix  cannot  use  that  precise  form ,  she  cannot  present  at  all.  In  the  common 
case  the  executor  or  administrator  cannot  use  the  precise  form  used  by  the  patron. 
It  must  of  course  be  adapted  to  the  particular  situation  of  the  party. 

In  considering  the  answer  I  shall  give  to  your  Lordships'  question,  I  have  con- 
fined myself  to  the  matters  contained  in  this  record.  Of  the  several  documents  stated 
in  the  judgment  of  the  noble  Lord,  who  was  Chief  Justice  of  the  Court  of  Common 
Pleas  when  the  case  was  determined  in  that  Court,  we  have  no  judicial  notice.  They 
were  not,  they  could  not,  have  been  given  in  evidence  upon  this  record.  Nothing 
decisive  can  be  drawn  from  the  general  [291]  history  of  the  foundation  of  prebendal 
churches,  or  the  appropriation  of  livings  to  them  ;  there  does  not  appear  to  have 
been  any  general  mode  of  appropriation  :  they  are  stated  to  have  been  made  to  the 
body,  or  to  some  one  particular  member  of  it.  Of  what  was  the  course  pursued 
in  the  case  before  us  we  have  no  judicial  notice,  nor  any  evidence,  either  judicially 
or  otherwise,  respecting  the  will  of  the  founder.  Under  these  circumstances,  there- 
fore, in  a  case  admitted  to  be  of  the  first  impression,  and  upon  which  no  precise 
authority  can  be  found,  it  seems  to  me  that  the  safest  course  is  to  follow  the  general 
rule  applicable  to  presentative  benefices.  My  answer  to  your  Lordships'  question 
is,  that  the  right  of  presentation  belongs  to  the  personal  representative. 

Littledale  J.  concurred  with  the  majority  of  the  Judges  ;  intimating,  that  he 
saw  no  reason  for  altering  the  opinion  he  gave  in  the  court  below. 

Park  J. — When  the  case  out  of  which  the  question  propounded  by  your  Lordships 
for  the  opinion  of  his  Majesty's  Judges  first  came  before  the  Court  of  Common  Pleas, 
I  took  infinite  pains  by  reading  much  in  ecclesiastical  history,  by  consulting  our  text 
writers  (for  as  to  decided  cases  there  are  none),  and  after  that,  after  hearing  two  very 
elaborate  arguments  at  the  bar,  and  long  consultations  with  the  then  Lord  Chief 
Justice  of  the  Common  Pleas,  I  came  to  the  conclusion  that  Mrs.  Rennell,  as  ad- 
ministratrix of  her  deceased  husband,  was  not  entitled  to  that  which  she  claimed  ; 
in  giving  which  opinion  I  am  happy  to  say  I  concurred  with  Lord  Chief  Justice  Best 
(now  one  of  your  Lordships'  house),  and  Mr.  Ju.stiee  Burrough,  a  man  who  for  legal 
knowledge  and  sound  and  correct  understanding  was  of  no  ordinary  size.  To  err  in 
judgment  with  two  such  judges,  if  err  we  did,  can  be  no  disgrace  to  any  man.  When 
this  case  was  removed  from  the  Common  Pleas  into  the  King's  Bench  by  writ  of  error, 
three  of  the  learned  judges  of  that  Court  reversed  the  judgment  of  the  Court  below 
against  the  opinion  of  Lord  Tenterden  the  Chief  Justice.  So  here  again  the  [292] 
Judges  were  three  to  one  against  the  judgment  ;  thus  four  Judges  were  opposed 
to  four,  and  therefore  we  need  not  wonder  that  this  case  has  found  its  way  into  your 
Lordships'  house.  I  have  again  heard  this  case  argued  with  great  learning  and  ability 
at  this  bar.  I  have  considered  every  argument,  and  studied  the  judgments  of  my 
differing  learned  brethren,  and  the  authorities  they  have  tjuoted  ;  and  though  I 
do  not  deny  that  my  mind  has  now  and  then  fluctuated,  which  great  learning  and 
great  ingenuity  at  the  bar  will  frequently  occasion,  I  have  arrived  at  the  same  con- 
clusion I  did  in  the  Common  Pleas,  namely,  that  the  administratrix  of  Mr.  Rennel 
is  not  entitled  to  the  presentation  to  the  church  in  question,  the  advowson  of  which 
belonged  to  Mr.  Rennell  as  prebendary,  in  right  of  his  prebend  in  the  church  of  Salis- 
bury, and  that  is  the  answer  I  propose  to  give  to  your  Lordships'  question. 
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Before  I  enter  into  tlie  nrguiuent,  wliieli  must  be  almost  :>  repetition  ")  w  hut  1 
lonnerly  delivered,  and  which  is  now  i?i  piint.  1  hope  1  may  be  allowed  to  assert, 
that  had  anything  passed  either  in  the  Court  of  King's  Bench  or  in  this  House  which 
had  convinced  my  understanding  that  my  former  opinion  was  erroneous,  I  should 
be  one  of  the  first  to  acknowledge  my  mistake  and  to  retract  my  judgment.  I  have 
done  so  on  two  other  occasions  in  this  House,  and  shall  never  be  ashamed  to  make 
such  an  avowal,  for  none  but  a  weak,  nay  a  wicked  mind  will  persist  in  error  if  the 
understanding  and  more  matured  reflection  convince  a  person  that  he  has  before 
formed  a  wrong  judgment. 

It  is  admitted,  that  it  is  not  necessar}-  for  your  Lordships  to  decide,  upon  this 
record,  who  has  the  riglit  of  presentation  to  the  living  in  question.  The  point  is, 
whether  Mrs.  Rennell,  as  administrati'ix  to  her  deceased  husband  (which  nmst  be 
in  his  natural  capacity),  has  established  her  claim  to  a  living  the  advowson  of  which 
belonged  to  her  deceased  husband  in  right  of  his  prebend  of  South  Grantham  ?  Not 
that  upon  the  general  question  I  have  not  a  clear  opinion,  for  I  do  not  think  it  goes 
to  the  crown,  as  it  was  surmised  it  did,  but  I  think  it  goes  to  his  successor  in  the  stall 
or  prebend  in  the  church  of  Salisbury. 

[293]  A  point  has  been  much  insisted  and  argued  upon,  which  seems  to  me  to 
be  the  foundation  of  all  the  misconception  in  this  case  ;  but  it  is  a  point  upon  which 
there  is  no  difference  of  opinion,  namely,  that  in  the  case  of  lay  patronage  in  the  events 
which  have  happened,  the  patron  dying  after  the  actual  vacancy,  the  personal  repre- 
sentative, and  not  the  heir,  would  have  been  entitled  to  the  presentation,  because, 
in  merely  lay  patronage,  the  church  having  become  vacant  in  the  lifetime  of  the  last 
possessor,  it  thereby  became  a  chattel,  went  to  the  executor  as  personal  property, 
being  severed,  and  therefore  no  longer  remained  with  the  advowson  as  a  part  of  the 
possessions  of  the  heir  of  the  person  seised  of  the  advowson  ;  and  in  that  case  it  is 
a  mere  question  between  the  representatives  of  the  same  patron.  Of  this  law  there  is 
now  no  doubt,  grounded  upon  the  authority  of  decisions  and  of  a  practice  long  known, 
although  I  own  I  cannot  state  or  discover  any  reason  very  satisfactory  to  myself  for 
deciding  that  the  void  turn  in  the  lifetime  of  the  patron  is  a  mere  chattel,  when  the 
question  arises  between  the  heir  and  the  executor  of  a  natural  person.  For  Lord  Coke, 
in  his  first  Inst.  388.  a.  says,  "  that  such  a  turn  is  not  assets,"  and  therefore  nothing 
can  be  made  of  it  for  the  payment  of  debts  :  therefore  the  rule  between  heir  and  exe- 
cutor cannot  depend  upon  considerations  of  that  sort.  But  I  agree  with  Lord  Tenter- 
den  that  the  want  of  a  satisfactory  reason  is  not  a  sufficient  ground  for  overturning 
a  practice  long  established.  This,  however,  in  my  way  of  considering  this  case,  leaves 
the  point  still  open  :  for  I  cannot  find  from  any  of  my  learned  brethren  in  any  Court 
who  have  judicially  given  any  opinion,  nor  from  any  industry  displayed  at  the  bar  in 
the  Courts  below,  or  in  this  House,  nor  from  my  own  laborious  reading  and  research 
upon  this  subject,  that  in  any  Court  in  England  has  such  a  case  in  specie  ever  been 
decided. 

The  question  is,  whether  lay  and  spiritual  patronage  are  not  to  be  considered 
as  standing  upon  a  very  different  footing.  That  facts  similar  to  those  which  have 
occurred  in  this  case  must  have  existed  many  hundred  times,  no  man  can  doubt ;  and 
that  ecclesia.stical  patrons  thought  it  clear  one  [294]  way  or  other,  mu.st  be  the  reason 
why  no  decision  upon  such  a  point  is  to  be  found  in  our  books.  I  myself  verily  believe 
that  till  this  claim  was  set  up  no  spiritual  person  ever  imagined  that  those  rights  which 
a  man  held  jure  ecclesia:  merely  could  be  exercised  by  others  after  his  death,  the  words 
of  the  grant  to  such  a  person  being,  "  we  duly  and  canonically  invest  you  (not  your 
"  executor,  etc.)  in  and  to  the  said  prebend  and  canonry,  and  invest  you  with  all  and 
"  singular  the  rights,  members,  privileges,  and  appurtenances  thereunto  belonging ;  " 
otherwise  one  cannot  but  think  that  in  500  or  000  years  such  a  claim  would  liave 
been  contested,  and  the  point  by  some  legal  decision  ascertained.  No  distinction  can 
be  more  broadly  drawn  in  the  whole  law  of  England  than  that  between  the  lay  and 
spiritual  function  and  character  ;  even  the  variety  of  cases  and  statutes  quoted  by 
my  learned  brothers,  who  have  gone  before  me,  and  which  I  shall  not  fatigue  the 
House  by  wading  through,  establish  the  distinction.  Certain  personal  rights  belong 
to  one  of  these  characters  which  do  not  belong  to  the  other. 

The  transmission  of  church  property  also  stands  under  very  different  considerations 
fi'om  the  transmission  of  lav  property.     For  instance,  a  person  seised  of  a  freehold 

782 


MIREHOrSK  V.   RENNKLL  [18.S;1]  VII  BLIGH  N.  S. 

right  is  said  to  be  seised  in  his  demesne  as  of  fee  :  a  clergyman,  as  in  this  declaration, 
is  said  to  be  seised  in  his  deniesne  as  of  fee  in  right  of  his  prebend  or  canonry.  I  cannot 
deny  that  many  of  the  evils  and  absurdities,  which  I  contem])late  by  giving  effect 
to  Mr.  Rennell's  claim,  will  also  arise  in  lay  patronage  ;  becau^  it  must  be  admitted, 
that  by  giving  the  presentation  to  the  personal  representative  of  a  lay  patron,  it  may 
fall  to  a  very  inferior  person  to  present ;  but  this  evil  arises  out  of  the  unfortunate 
situation  in  which  lay  patronage  stands,  but  which,  I  contend,  ouglit  not  to  be  carried 
one  single  point  further,  especially  where  the  rule  hardly  applies,  the  lay  patron 
acting  in  his  natural,  the  other  in  a  politic  or  corporate  character. 

What  was  the  origin  of  lay  patronage  1  I  have  looked  much  into  it,  and  the  result 
of  all  my  researches  is  this, — that  it  arose  in  the  infancy  of  society,  and  under  these 
circumstances  ;— that  though  the  appointment  of  fit  persons  to  [295]  officiate  through- 
out a  diocese  was  originally  in  the  bishop,  yet  when  lords  of  manors  and  other  great 
nien  of  old  were  willing  to  build  churches,  and  to  endow  them  with  glebes  and  mansion- 
houses  for  the  accommodation  of  fixed  and  resident  ministers,  the  bishops,  for  the  en- 
couragement of  such  pious  undertakings,  were  content  that  those  munificent  persons 
should  have  the  nomination  to  churches  so  built  and  endowed  by  them,  reserving 
to  themselves  still  the  right  of  judging  of  the  fitness  of  the  persons  so  nominated. 
"  Si  quis  ecclesiam  cum  assensu  diocesani  construxerit,  ei  jus  patronatus  acquiritur  ; " 
and  hence  have  followed  all  the  consequences  to  a  mere  lay  possession  or  property  : 
chattels,  where  chattels  go  to  the  executor  ;  the  rights  of  the  heir  to  the  heir,  in 
cases  where,  by  the  common  law,  the  rights  of  the  heir  were  paramount  to  those 
of  the  personal  representative.  But  still  the  question  recurs,  Do  those  rules  apply 
to  the  spiritual  patron,  and  can  the  rights  and  property  which  belong  to  his  politic 
character  be  dealt  with  as  if  he  were  a  private  person  ?  Of  this  there  can  be  no  doubt, 
that  in  our  law,  now,  and,  I  hope,  ever,  lay  and  spiritual  patronage  will  be  upon  a 
very  different  footing. 

Bishop  Gibson,  in  his  Codex,  p.  757.,  decisively  makes  this  distinction.  That  very 
learned  prelate  says, — (and  hi&  authority  upon  subjects  of  this  nature  has  always 
been  considered  as  entitled  to  great  respect,) — "  The  right  or  property  which  the 
"  patron  has  in  an  advowson  will  not  warrant  a  plea,  as  it  is  in  temporal  propeity, 
"  (of  course,  therefore,  the  bishop  is  contrasting  it  with  an  advowson  in  spiritual  hands,) 
"  that  he  is  seised  in  dominico  suo  ut  de  feodo,  but  only  de  feodo."  The  reason  of  whicli 
is  given  by  Lord  Coke,  Co.  Lit.  17.,  because  that  inheritance  (viz.  an  advowson)  savour- 
eth  not  de  domo,  and  cannot  serve  for  sustenance  either  of  himself  or  his  household, 
nor  can  anything  be  received  of  the  same  for  defraying  of  charges.  And  in  the  case 
of  London  v.  The  Church  of  Southwell,  Hob.  304.,  where  the  words  of  the  lease  were, 
commodities,  emoluments,  profits,  and  advantages  to  the  prebend  belonging,  it  was 
adjudged  that  the  advowson  did  not  pass  by  the  said  words  ;  because,  said  the  Court, 
all  [296]  the  words  used  imply  things  gainful,  which  is  contrary  to  the  nature  of  an 
advowson  regularly.  Why  is  this  so  ?  I  say  it  is  so  because  an  advowson  in  the  hands 
of  a  sole  corporator,  a  churchman,  is  not  a  matter  of  profit,  but  of  naked  trust  merely  ; 
and  the  churchman,  who  has  an  advowson  appendant  to  an  ecclesiastical  dignity, 
has  it  as  a  mere  matter  of  trust,  in  jure  ecclesice,  which  he  can  only  exercise  foi- 
the  benefit  and  advantage  of  the  church  of  which  he  is  a  member,  and  of  which,  only 
as  a  member  of  the  church,  could  he  have  a  right  to  dispose.  Mr.  Rennell,  therefore, 
had  only  a  right  as  member  of  the  church  of  Salisbury,  and  the  moment  he  expired, 
all  his  rights  as  a  member  of  that  church  ceased.  Suppose,  instead  of  his  death,  he 
had  resigned  his  prebend  in  South  Grantham,  having  omitted  to  fill  up  tliis  living, 
could  it  have  been  for  a  moment  alleged  that  he  still  had  a  right  to  it  as  fruit  fallen 
during  his  holding  the  prebend  I 

Am  I  right  in  stating  to  your  Lordships  that  this  is  a  matter  of  trust  only,  for 
ujjon  that  much  of  the  argument  has  turned  1  I  wish  to  found  myself  again  upon  the 
authority  of  Bishop  Gibson.  On  this  point,  in  pp.  757,  758.,  founding  himself  on 
the  authority  of  Lord  Coke,  he  says,  "  even  in  cases  of  lay  guardian  in  socage,  the 
"  patron  shall  not  present  to  an  advowson,  because  he  can  take  nothing  for  it,  and 
"  by  consequence  he  cannot  account  for  it ;  and  by  the  law  he  can  meddle  with  nothing 
"  he  cannot  account  for.  Which  said  doctrine  and  the  plain  tendency  thereof  are 
"  exactly  agreeable,  not  only  to  the  nature  of  advowsons,  which  are  merely  a  trust 
"  vested  in  the  hands  of  the  patrons,  by  consent  of  the  bishop,  for  the  good  of  the 
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"  ohurcii  and  of  religion,  but  ako  to  the  express  letter  of  the  canon  law,  the  rule  of 
"  which  is,  jus  patronalus  cum  sit  spirituali  annexum  vendi  vel  emi  non  potest."  In 
another  place,  the  bishop  says,  "  they  are  mere  trusts  for  the  benefit  of  men's  souls." 

If  this  be  so  in  the  origin  of  these  things,  even  a^s  to  lay  patronage,  however  the 
exercise  of  the  right  of  selling  advowsons  and  next  presentations,  when  the  churches 
are  full,  may  have  grown  up,  am  I  not  right  in  stating  to  your  Lordships  that  great 
difference  exists  between  lay  and  [297]  ecclesiastical  patronage  ;  and  though  it  may 
now  be  impossible  to  shake  the  custom  of  making  profit  of  advowsons  in  the  hands 
of  laymen,  the  other  has  always  been  considered  as  a  mere  trust,  to  be  exercised  by 
the  patron  for  the  benefit  of  the  church,  for  the  due  discharge  of  which  he  alone  is 
to  look,  which  he  alone  is  competent  to  consider  with  a  view  to  the  welfare  and 
advantage  of  religion,  in  this  respect  committed  to  his  sole  care,  and  upon  which  his 
personal  rej^resentative  may  be  absolutely  unable  to  form  a  judgment- 

It  may  appear  to  your  Lordships  a  low  and  unfit  argument  to  state  to  this  House, 
but  when  I  gave  my  judgment  in  the  Court  below,  I  thought,  and  I  think  so  still, 
that  it  is  one  of  vital  importance  to  the  interests  of  that  church,  which  every  good 
man  must  love  and  revere,  and  to  which  I  have  never  received  a  specious  answer, 
except  that  the  same  inconvenience  may  occur  in  lay  patronage,  which  I  admit  : — 
Suppose  a  prebendary  dies  insolvent  as  well  as  intestate,  and  that  all  his  next  of  k';n. 
as  they  probably  would  in  such  a  case,  renounced  administration,  and  that  his  butcher, 
baker,  or  other  inferior  tradesman,  being  a  creditor,  took  out  administration  :  must 
such  a  person  present  1  is  such  a  person  capable  of  forming  a  correct  judgment  of 
a  person  fit  for  the  care  of  souls  1  and  yet,  I  defy  the  ingenuity  of  man  to  get  out 
of  the  dilemma ;  for  if  Mrs.  Rennell  is  to  present,  the  butcher  or  baker  must,  under 
the  circumstances  supposed,  have  exactly  the  same  right.  I  lament  that  the  same 
consequences  would  follow  in  lay  patronage,  but  I  am  quite  sure,  till  compelled  by 
the  judgment  of  your  Lordships'  house,  I  cannot  consistently  with  my  feeUngs  to 
your  Lordships,  nor  to  myself  declaring  a  judicial  opinion,  advise  that  such  lament- 
able consequences  should  be  carried  one  step  further. 

That  the  presentation  now  under  consideration  is  not  assets  of  value  is  quite  clear  ; 
it  may  be  a  chattel,  but,  in  the  hands  of  an  ecclesiastic,  a  chattel  of  mere  trust.  It 
is  admitted  by  every  Judge  and  by  every  counsel  that  has  spoken  upon  this  subject, 
that  there  is  a  total  silence  of  our  law  books  during  the  whole  period  of  our  ascer- 
tained law  of  England,  upon  this  precise  point,  although  circumstances  similar  to 
[298]  the  present  must  have  existed  many  times  ;  and  this  to  me  is  strong  convincing 
proof  that  till  these  days  of  novelty  no  such  idea  was  ever  entertained  upon  this  ques- 
tion, and  I  verily  believe  that  no  man  now  living  ever  before  heard  of  such  a  claim 
being  advanced.  The  argument,  I  tliink,  cannot  be  put  in  a  stronger  light  than 
was  done  by  my  learned  brother  Burrough,  when  this  case  was  before  the  Court 
of  Common  Pleas.  The  allegations  of  this  declaration  are,  that  the  late  prebendary 
in  his  lifetime  and  at  his  death  was  seised  of  the  prebend  or  canonry  founded  in  the 
church  of  Sarum,  with  its  appurtenances,  to  which  said  prebend  the  advowson  of  the 
said  rectory  of  the  parish  church  of  Welby  belongs,  in  his  demesne,  as  of  fee,  in  right 
of  the  said  prebend  or  canonry.  By  the  law  of  England,  a  prebendary  or  canon  is 
an  ecclesiastical  sole  corporation.  As  such  he  can  have  no  heir, — he  can  have  no 
personal  representative  :  as  such,  his  prebendal  rights  or  property  cannot  go  either 
to  his  natural  heir  or  to  his  personal  representative.  Wliere  then  must  they  go  1 
to  his  successor.  In  their  corporate  capacities,  in  estimation  of  law,  the  predecessor 
and  successor  being  one,  it  is  a  continuance  of  the  same  corporate  body.  A  pre- 
bendary or  canon  is  a  corporator  in  two  respects  ;  in  one  respect,  as  a  member  of  the 
corporation  of  dean  and  canons,  he  is  one  of  the  chapter,  having  sedem  in  ecclesiA 
et  vocem  in  capitulo  ;  and  he  is  a  corporator  sole,  as  prebendary.  In  every  relation 
in  which  he  stands  to  the  church,  he  is  a  corporator. 

I  do  not  presume  to  state  to  your  Lordships  any  thing  particular  respecting  the 
constitution  of  this  canonry  of  South  Grantham,  though  much  pains  have  been  taken 
respecting  it  by  Lord  C.  J.  Best  and  Mr.  J.  Burrough  in  the  Court  below  ;  because, 
though  there  be  no  doubt  of  the  authenticity  of  the  documents  from  whence  their 
information  was  drawn,  yet  we  are  not  judicially  informed  of  the  foundation  of  this 
particular  prebend.  When,  therefore,  in  this  declaration,  the  prebendary  is  said 
to  be  seised  in  his  demesne  as  of  fee  in  right  of  his  canonry,  it  cannot  be  meant  a  seisin 
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to  him  and  liis  heirs  ;  for,  as  a  canou,  he  has  uo  heir  ;  it  must  therefore  meau  to  hirn 
and  his  suc-[299]-cessors.  We  find,  in  all  our  law  books,  the  same  law  that  I  have 
above  stated  as  to  ecclesiastical  sole  corporations,  from  tlie  highest  to  the  lowest  order 
of  the  church.  Thus  it  is  always  said,  the  freehold  is  vested  in  the  spiritual  incumbent ; 
but,  if  we  could  suppose  it  vested  in  him  in  his  natural  capacity  on  his  death,  it  might 
descend  to  his  heir,  which  cannot  be  ;  the  law  has,  therefore,  wisely  ordained,  that 
the  spiritual  person,  as  such,  shall  never  die,  any  more  than  the  king,  by  making 
him  and  his  successors  a  corporation.  By  which  means  all  rights  are  preserved  entire 
to  the  successor  :  for  the  present  incumbent  of  a  spiritual  charge  and  his  predecessor, 
who  lived  centuries  ago,  are,  in  law,  one  and  the  same  person  ;  but  if  the  personal 
representative,  or  even  the  natural  heir  were  to  intervene,  the  succession  would  be 
broken.     1  Black.  Com.  470. 

The  position  of  Lord  Tenterden  agreeing  with  the  majority  of  the  Court  of  Common 
Pleas,  though  differing  from  his  own  more  immediate  brethren,  has  put  this  case 
in  a  strong  and  luminous  point  of  view.  "  It  is  clear,"  says  his  Lordship,  "  that  the 
"  administratrix  cannot  present  in  right  of  the  prebend,  because  the  prebend  is  not 
"  vested  in  her.  If,  therefore,  she  be  allowed  to  present,  she  must  present  in  a  right 
"  different  from  that  in  which  the  intestate  would  have  presented,  and  this  will  not  be 
"  conformable  to  the  general  rights  of  an  administrator,  which  are  those  only  that 
"  belonged  to  the  person  or  personal  property  of  the  intestate.  She  is  the  adminis- 
"  tratrix  of  the  personal  rights  and  property  of  the  intestate  ;  but  I  find  no  authority 
"  for  saying  that  she  is  the  administratrix  of  his  politic  rights  or  property  also.  If, 
"  in  the  case  before  the  Court,  it  be  held  that  the  administratrix  is  entitled  to  present, 
"  it  cannot  be  denied  that  a  right  generally  annexed  to  a  prebend  will,  in  the  particular 
"  instance,  be  exercised  not  merely  by  a  person  who  has  not  the  prebend,  but  by  a 
"  person  claiming,  as  if  he  from  whom  the  title  is  derived,  and  who  had  the  advowson 
"  in  his  politic  capacity  only,  had  in  part  held  it  in  his  natural  capacity  ;  a  decision 
"  to  this  effect  will  be  contrary  to  the  nature  of  the  right." 

Some  stress  was  laid  in  arguing  this  case  upon  the  stat.  [300]  of  28  Hen.  8.  c.  11., 
and  I  own  I  was  at  first  impressed  with  the  argument  arising  upon  it.  But,  upon 
considering  the  statute,  and  the  motive  for  making  it,  it  now  appears  to  me  to  have 
no  bearing  upon  the  case.  The  statute  was  made  at  the  dawn  of  the  Reformation  ; 
and  it  appears  that  the  then  heads  of  the  church,  following  in  that  respect  the  example 
of  the  see  of  Rome,  exercised  or  endeavoured  to  keep  in  their  hands  the  temporalities 
of  the  church,  which  belonged  to  them  in  their  corporate  character,  whether  aggregate 
or  sole,  an  unreasonable  time,  for  their  private  benefit,  to  the  great  ruin  and  im- 
poverishment of  persons  appointed  to  livings  :  the  statute  deprived  them  of  that 
right,  and  gave  the  benefit  to  the  new  incumbent  from  the  death  of  the  last,  and  to  the 
executors  of  such  new  incumbent  if  he  should  happen  to  die  before  he  realised  those 
interests  which  the  statute  thus  gave  to  him. 

Much  stress  has  also  been  laid,  both  at  your  Lordships'  bar  and  at  the  bar  of  the 
Courts  below,  upon  the  options  of  the  archbishops,  which  I  admit  are  allowed  to  be 
the  subject  of  devise,  and  may  go  to  executors.  But,  I  answer,  they  are  anomalies 
in  the  law,  and  the  exception  proves  the  general  ruk.  They  were  originally,  Mr. 
Justice  Blackstone  thinks,  derived  from  the  legative  power  formerly  annexed  by 
the  popes  to  the  metropolitan  of  Canterbury,  and  that  right  has  been  continued  to 
the  archbishops  in  their  respective  provinces  of  Canterbury  and  York,  even  after 
the  power  of  the  popes  had  ceased  in  this  country.  But  all  these  anomalies,  I  again 
repeat,  support  my  general  arginnent  to  shew  that  the  rights  of  lay  and  ecclesiastical 
persons  stand  upon  a  totally  different  foundation,  and  that  the  law,  attaching  as  it 
may  upon  property  of  this  description  in  the  hands  of  a  lay  per,son,  does  not  attach 
upon  the  same  species  of  property  in  the  hands  of  one  who  holds  jure  ecdesice. 

The  case  from  2  Wils.  150.,  Repington  v.  The  Governors  of  Tam worth  School, 
has  been  much  pressed,  but  it  is  difficult  to  ascertain  the  grounds  of  that  judgment  ; 
it  was  a  case  of  a  donative,  and  Lord  Tenterden  thinks  that  the  decision  may  have 
proceeded  on  the  ground  that  the  Court  thought  the  rule  as  to  presentative  benefices 
in  lay  hands  [301]  not  well  founded,  and,  therefore,  not  to  be  extended.  A  donative, 
however,  is  of  a  very  peculiar  nature ;  and,  therefore,  any  decision  respecting  that 
may  be  considered  as  anomalous  also.  And,  indeed,  Mr.  Justice  Blackstone,  speak- 
ing of  donatives,  considers  them  as  exceptions  ;  for  he  says,  these  exceptions  to  general 

78.5 


Vn  BLIGH  N.  S,  MIREHOURK  ('.   RENNELL  [l  833] 

iiileti  and  commou  right  are  ever  looked  upon  by  the  law  in  an  unfavourable  view, 
and  construed  as  strictly  as  possible.  If,  therefore,  the  patron  (of  a  donative)  in  whom 
such  peculiar  right  resides,  does  once  give  up  tliat  right,  (by  presenting  his  clerk  to 
the  bishop,  and  procuring  institution  and  induction,)  the  law,  which  loves  uniformity, 
will  interpret  it  to  be  done  with  an  intention  of  giving  it  up  for  ever,  and  will,  there- 
fore, reduce  it  to  the  standard  of  other  ecclesiastical  livings. 

The  ground  of  my  opinion  is,  that  this  species  of  interest  in  the  case  of  spiritual 
patrons,  whether  aggregate  or  sole,  is  a  mere  personal  tru§t,  to  be  exercised  by  him 
or  them  in  the  spiritual  character  which  he  cannot,  consistently  with  his  high  duty 
if  he  be  a  sole  corporator,  either  devolve  upon  another  during  his  life,  or  at  his  death 
leave  to  be  exercised  by  his  heir  or  personal  representative.  He  holds  jure  ecclesicc, 
and  in  that  right  only  ;  and  if  he  had  it  not  in  that  right,  he  could  not  have  it  at 
all ;  and  when  he  dies,  all  his  rights,  powers,  and  privileges  derived  from  the  church 
aksolutely  cease,  as  if  he  had  never  existed.  This  is  no  new  notion  ;  for  that  laborious 
and  learned  writer  upon  ecclesiastical  law.  Dr.  Burn,  in  his  vol.  ii.  7th  edit.  p.  92., 
tit.  Deans  and  Chapters, — (Dr.  Godolphin,  having  said  that  after  the  death  of  a  pre- 
bendary the  dean  and  chapter  shall  have  the  profits,  but  by  the  statute  28  H.  8.  "  the 
"  profits  of  a  prebend  during  the  vacation  shall  go  to  the  successor,") — reconciles  this 
apparent  contradiction  thus,  which  bears  on  the  discussion  now  before  your  Lord- 
ships : — "  the  issues  of  those  possessions,  which  he  has  in  common  with  the  rest  of  the 
"  chapter,  (that  is,  a  corporation  aggregate,)  shall  after  his  death  be  divided  amongst 
"  the  surviving  members  of  the  chapter  ;  but  the  profits  of  those  possessions,  which 
''  he  has  in  his  separate  capacity  as  a  sole  corporation  of  himself,  shall  be  and  enure 
"  to  his  successor."  Dr.  Burn  seems  well  [302]  supported  in  this  distinction  by  the 
case  of  Young  v.  Lynch,  Sayer  Rep.  84. 

Therefore,  if  a  member  of  a  chapter,  which  is  an  aggregate  corporation,  should 
die  after  a  living  had  become  vacant,  it  seems  to  me  that  his  personal  representative 
might  as  well  contend  for  a  voice  in  the  chapter  as  to  the  filling  it  up,  as  that  such 
representative  might  have  it  to  himself  exclusively,  where  a  living  belonged  to  him 
as  a  sole  corporator  merely  ;  although  Dr.  Burn  more  justly  says,  that  in  one  of  the 
cases  stated  by  him,  it  would  go  to  the  surviving  members  of  the  chapter  ;  in  the 
other  to  the  successor.  When  Bishop  Gibson  says,  "  advowsons  may  be  granted  by 
"  deed  or  will,"  etc.  he  is  evidently  speaking  of  lay  patronage  only,  for  he  adds,  "  This 
"  general  rule  is  to  be  understood  with  limitations,  that  it  extends  not  to  ecclesiastical 
"  persons  of  any  kind  or  degree  who  are  seised  of  advowsons  in  right  of  their  churches  ; 
"  all  these  being  restrained  as  to  bishops  by  stat.  1  Eliz.,  and  next  by  13  Eliz.  from 
■'  making  any  grants  but  of  things  corporeal,  of  which  a  rent  or  annual  profit  may 
"  be  reserved  ;  and  of  that  sort  advowsons  and  next  avoidances,  which  are  incorporeal 
'■  and  lie  in  grant,  cannot  be."  This  distinction  between  laity  and  clergy  pervades 
every  page  of  our  ecclesiastical  history,  and  those  well  versed  in  the  history  of  our 
venerable  church  will  immediately  recognise  the  justice  and  accuracy  of  those  prin- 
ciples which  I  have  been  endeavouring  to  establish. 

'  It  is  well  known  that,  in  the  early  j^eriods  of  the  church  history  of  this  country, 
the  parochia  or  parish  was  the  episcopal  district.  The  bishop  and  his  clergy  lived 
together  at  the  cathedral  church,  and  all  the  tithes  and  oblations  of  the  faithful  were 
brought  into  a  common  fund  for  the  support  of  the  bisliop  and  his  college  of  presbyters 
and  deacons,  for  the  repair  and  ornament  of  the  church,  and  for  other  works  of  piety 
and  charity.  At  this  time,  and  in  the  infancy  of  society,  the  stated  ordinances  of 
religion  were  performed  only  in  these  single  choirs,  to  which  the  people  of  each  whole 
diocese  or  parochia  resorted,  especially  at  the  more  solemn  seasons  of  devotion.  But, 
in  order  to  supply  the  inconvenience  of  distance  from  the  mother  [303]  church,  the 
bishop  was  wont  to  send  forth  some  of  his  clergy  to  preach  and  dispense  the  word 
and  sacraments  ;  and  these  missionaries  returned  to  give  the  bishop  a  due  account  of 
their  labours  and  success.  As  the  wants  of  society  for  spiritual  instruction  increased, 
and  when  the  members  of  the  episcopal  college  found  it  inconvenient  to  go  forth, 
certain  churches  were  allotted,  some  by  laymen,  (where  they  had  the  patronage  given 
them,  as  a  compensation  for  having  built  and  endowed  churches,  and  hence  the  origin 
of  lay  patronage,  as  before  shewn,)  some  by  the  bishops  to  the  prebendal  body  at 
large,  some  to  one  particular  member  of  the  body,  all  which  may  be  seen  by  those 
who  will  take  the  trouble  of  looking  into  the  ancient  records  of  the  church.     Thus, 
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these  cliuivlieti  whicli  were  not  in  lay  liauds,  became  ])reben(lals,  and  the  supply  nl 
the  duty  was  left  to  the  aggregate  corporation  whore  the  pei-petual  advowson  wan 
in  the  whole  eomraunity  of  the  dean  and  chapter  ;  or  to  that  sole  corporation  or  single 
canon  or  prebendary,  who  was  to  have  his  prebend  or  exhibition  from  it. 

In  process  of  time  the  representative  curates,  who  were  to  account  for  their  profits, 
and  only  to  receive  a  small  stipend  for  their  services,  were  so  ill  paid,  that  the  bishop 
obliged  his  clergy,  who  had  such  advowsons,  to  retain  fit  and  able  capellans,  vicars, 
or  curates  (for  tliese  are  all  nearly  of  the  same  import),  with  a  competent  salary.  This 
failing,  the  bishop  again  interfered,  and  obliged  the  clergy,  (that  is,  the  chapters,  or 
the  single  prebendary,  in  whom  the  perpetual  advowson  in  right  of  the  chapter,  or 
in  right  of  his  prebend,  of  which  he  was  sei.sed  jure  ecxlesia\  was  vested.)  to  make  the 
presentation  to  spiritual  i)er.sons  to  be  endowed  and  instituted,  who  should  thenceforth 
have  no  more  dependence  upon  their  spiritual  than  others  had  upon  their  lay  patrons, 
with  a  competent  maintenance  to  be  assigned  by  the  bishop,  ilucli  of  this  informa- 
tion may  be  inferred  from  the  statutes  15  Rich.  2.  c.  6.  and  the  4.  Hen.  4.  c.  12.  I 
have  not  thought  it  necessary,  in  giving  this  detail  to  your  Lordships,  to  refer  to 
authorities  ;  but  what  I  liave  advanced  will  be  found  as  the  early  history  of  our  church 
in  various  books  well  worthy  the  attention  of  the  curious,  [304]  such  as  Spelman 
de  non  femerandis  Ecdesiis,  Bishop  Kennett  on  Impropriation,  and  Burn,  tit.  Ap- 
propriation. I  have  presumed  to  trouble  your  Lord.ships  with  this  short  history 
of  the  church,  because  it  seems  to  me  to  prove  incontrovertibly  that  what  is  thus 
vested  in  tlie  church  for  spiritual  purposes  vests  in  them  as  a  body  politic,  and  can 
never  be  allowed  to  fall  into  the  common  private  stock  of  the  body  at  large,  or  of  the 
individual  sole  corporator.  And  it  will  be  found  that  what  is  said  of  the  church  at 
large  is  no  less  true  of  the  church  of  Salisbury,  as  was  luminously  shewn  by  Lord 
Wynford,  and  Mr.  Justice  Burrough  in  the  court  below. 

Thus,  then,  an  ecclesiastical  person  during  his  incumbency  is  entitled  to  all  the 
profits  that  may  fall  of  a  chattel  nature.  But  when  a  living  falls  vacant,  to  whicli 
he  lias  a  presentation  in  right  of  his  clnirch,  as  it  is  not  a  matter  of  profit,  he  merely 
presents  quasi  incumbent. 

I  have  shewn  to  your  Lordships,  that  the  living  in  the  present  case  was  probably 
endowed  out  of  the  prebend,  or  the  advowson  attached  to  the  prebend  of  Soutli 
(irantham  ;  in  either  case  the  prebendary,  as  a  sole  corporator  for  the  time  being, 
has  the  right  of  presentation  ;  and  upon  the  avoidance,  he  may  present  in  riglit 
of  his  church  ;  he  presents  as  a  trustee ;  the  trust  is  personal,  without  profit,  and 
cannot  be  transmitted. 

How,  then,  can  a  private  personal  representative  of  a  deceased  prebendary,  who 
dies  after  avoidance,  but  before  presentation,  claim  the  presentation  1  Is  it  that  he 
makes  it  a  chose  in  action,  out  of  which  to  pay  the  debts  of  his  testator  or  intestate  % 
That  cannot  be,  for  it  is  not  assets.  Does  he  claim  to  present  because  this  trust  had 
devolved  upon  him,  or,  as  it  were,  became  vested  in  the  testator  or  intestate  ?  The 
trust  has  indeed  devolved  upon  him,  but  not  in  his  own  right ;  but,  as  the  declaration 
truly  states,  in  right  of  his  prebend  :  the  presentation  is  in  him,  not  for  his  own  use 
or  benefit,  but  for  the  use  and  benefit  of  tlie  church,  confided  to  his  spiritual  not  to 
lay  hands,  for  the  dignity  and  ornament  of  the  church, — a  trust  which  he,  and  he 
only,  must  execute  upon  his  great  personal  responsibility,  for  the  cure  of  souls,  and 
for  the  advancement  [305]  of  the  interests  of  religion, — a  duty  which  his  personal 
representative  in  his  natural  capacity  cannot,  in  law,  be  deemed  qualified  to  discharge. 

I  fear  I  have  fatigued  your  Lordship.s  with  the  length  of  the  argument ;  but  as 
some  of  my  brethren  unfortunately  differ  from  nie,  I  could  not  satisfy  my  conscience 
upon  this  great,  and,  as  I  think,  awfully  momentous  question,  without  satisfying 
your  Lordships  that  I  have  not  come  to  the  conclusion  which  I  have  stated  without 
most  anxious  consideration  and  deep  research.  The  result  then  of  my  opinion  is  this, 
that  whatever  is  attached  to  a  spiritual,  sole,  politic  body,  sinks  with  the  death  or 
resignation  of  the  jiarty  who  possesses  that  right. 

BayleyB. — As  the  opinion  I  delivered  when  this  case  was  before  the  Court  of  King's 
Bench  is  in  print,  and  as  I  see  no  reason  to  vary  from  any  of  the  grounds  upon  which 
that  opinion  was  founded,  I  shall  not  be  obliged  to  detain  your  Lordships  at  any  con- 
siderable length.  I  take  the  general  rule,  with  the  single  exception  of  benefices  in 
the  gift  of  bishops,  to  be,  that  when   a  benefice  becomes  vacant,  the  right  to  present 
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is  immediately  detacliecl  from  tlie  estate  which  gives  that  liylit  ;  it  vests  as  a  mere, 
personal  power  of  presenting  in  the  individual  who  had  the  right  of  patronage  at  thr 
time  that  vacancy  occurred,  and  will  continue  in  him  and  his  personal  representa- 
tives, let  what  will  become  of  the  estate  which  gave  such  right.  Therefore,  if  tlie  right 
to  present  to  an  advowson  appendant,  or  an  advowson  in  gross,  when  a  vacancy  occurs, 
be  in  tenant  in  fee  or  tenant  in  tail,  and  he  die  without  presenting,  though  the  estate 
will  pass  to  his  heir  or  devisee  in  the  one  case,  and  to  the  issue  in  tail  or  remainder- 
man in  the  other,  the  right  to  present  will  devolve  upon  his  executor  or  adminis- 
trator. F.  N.  B.  33.  P.  34.  B.  Co.  Litt.  388.  Dy.  283  a.  21  Hen.  7.  pi.  6.  Bro. 
Present,  u  VEglise,  34.  If  the  right  to  present  when  a  vacancy  occurs  be  in  tenant 
pur  auter  vie,  or  in  a  termor,  and  before  he  present  cestuique  vie  dies,  or  the  term  ex- 
pires, so  that  the  estate  which  gave  him  the  right  to  present  is  gone,  that  right  nevei- 
theless  remains  in  him,  and  he  may  still  present.  F.  N.  B.  34  B.  Bro.  Pres.  [306] 
a  VEglise,  22.  Again,  if  husband  and  wife  be  seised  in  fee  or  in  tail,  or  in  right  of 
dower,  in  right  of  the  wife,  and  the  church  become  void,  and  the  wife  die  before  the 
husband  present,  though  the  fee  descends  upon  her  heir,  or  the  estate  tail  passes  to 
the  heir  in  tail,  or  the  estate  in  dower  ceases,  the  right  to  present  remains  in  the  hus- 
band. 21  Hen.  6.  B.  38  Hen.  6.  36.  B.  14  Hen.  4.  12.  Bro.  Pres.  a  VEglise,  pi.  22. 
Co.  Litt.  120.  And  if  a  vicarage  become  vacant,  and  the  person  to  whom  the  right 
of  presenting  belong  be  made  bankrupt  (whereby  his  right  in  the  patronage  ceases), 
he  shall  nevertheless  present.  F.  N.  B.  34  N.  So,  had  Mr.  Rennell  been  presented  to 
a  bishopric,  would  he  have  lost  the  right  1  The  general  rule,  however,  is  not  disputed  ; 
but  its  application  to  the  present  case  is  denied,  and  the  ground  of  that  denial  is,  first, 
because  Mr.  Rennell  was  a  spiritual  corporation,  and  had  this  right  of  presentation 
annexed  to  a  spiritual  dignity,  and  clothed  with  a  spiritual  trust.  My  answer  is, 
that  though  Mr.  Rennell  was  a  spiritual  person,  the  dignity  to  which  the  right  of 
presentation  was  attached,  was  not  in  its  creation  spiritual ;  and,  that  if  it  were,  it 
was  not  clothed  with  any  spiritual  trust.  Mr.  Rennell's  dignity  was  a  prebend  only  ; 
and  at  common  law  a  layman  might  be  prebendary.  Bland  v.  Maddox,  Cro.  Eliz.  79. 
A  prebendary  has  no  cure  of  soids  ;  he  is  called  "  prebendary,"  because  his  duty  is 
prebere  auxilium  episcopo.  He  has  his  possessions  annexed  to  his  prebend  to  enable 
him  to  provide  for  himself  and  his  family.  It  is  only  by  the  restraining  statutes  that 
he  is  prevented  from  alienating,  with  consent  of  patron  and  ordinary,  all  his  posses- 
sions to  the  disherison  of  his  successor  ;  and  he  has  of  himself  the  full  power  of  alien- 
ating them,  so  as  to  bind  himself  ;  and  it  is  not  of  necessity  that  he  should  have  anv 
possessions.  3  Rep.  75  b.  Dy.  61  b.  pi.  30.  50  Ed.  3.  26.  2  Roll.  Ab.  341.  It  is 
only  under  13  &  14  Car.  2.  c.  4.  s.  14.  that  he  need  be  in  holy  orders. 

But  admitting  that  a  prebend  were  a  spiritual  dignity,  does  it  follow  that  church 
preferment  in  the  gift  of  the  prebendary  in  right  of  his  prebend,  is  clothed  with  a 
spiritual  trust  ?  Is  the  spiritual  preferment  to  which  a  bishop  is  entitled  in  right 
of  his  see,  clothed  with  any  spiritual  trust.  [307]  May  he  not  grant  away  the  next 
avoidance  of  any  church,  though  the  advowson  be  in  gross,  which  he  as  bishop  is 
entitled  to  fill,  or  as  many  avoidances  as  shall  happen  within  his  own  time  ?  and 
will  not  such  grant  bind  himself  1  Watson  says  he  may  make  the  grant,  and  it  will 
bind  him.  Watson,  c.  10.  p.  135,  136.,  c.  45.  p.  873.  If  an  advowson  be  appendant 
to  a  manor  usually  let,  and  a  lease  be  made  thereof,  it  will,  at  all  events,  bind  the 
bishop  who  made  it,  and  his  lessee  shall  present.  Gibson,  758.  says,  "  Advowsons 
"  may  be  granted  by  deed  or  will,  either  for  the  inheritance,  or  one  or  more  turns. 
"  But  this  extends  not  to  ecclesiastical  persons  seised  in  right  of  their  churches,  nor 
"  to  colleges  or  hospitals  seised  in  right  of  their  charter  ;  for  they  are  so  far  restrained 
"  by  the  statutes  of  Eliz.,  that  their  grants,  though  confirmed,  will  not  bind  their 
"  successors.  But  they  will  bind  the  grantors  for  their  own  time."  And  if  it  be  made 
conformably  to  the  statutes,  it  will  bind  the  successors.  Watson,  c.  10.  p.  137.,  c. 
45.  p.  875,  876.  In  Smallwood  v.  The  Bishop  of  Coventry,  Cro.  Eliz.  207.,  the  bishop 
had  made  a  grant  of  the  next  avoidance  of  an  archdeaconry,  (a  spiritual  dignity,') 
and  he  afterwards  disturbed  the  grantee  :  the  grantee  died,  and  his  executor  brought 
a  quare  impedit,  and  the  bishop's  grant  was  held  good,  and  the  executors  had  judg- 
ment. In  Foord's  case,  1  Anderson,  47.  5  Rep.  81.  Dyer,  338  b.  Cro.  Eliz.  447-472. 
a  prebendary  of  this  very  church  made  a  lease  of  a  rectory,  parcel  of  his  prebend, 
for 'seventy  years.     The  dean  and  chapter  confirmed   it  for   fifty-one  years.     The 
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successor  disputed  it  withiu  fifty-one  years.  Watson  says,  it  would  have  been  good 
for  his  own  time  without  confinnation  ;  Watson,  481.  ;  and  all  the  Court  (except 
Griffin)  held  it  good  for  fifty-one  years.  In  London  v.  Chapter  of  Southwell,  Hob. 
;503.  where  Plaintiff  claimed  iti  quare  impedit  as  lessee  of  a  prebend  to  which  the 
advowson  belonged,  the  question  was,  whether  the  lease  had  words  sufficient  to  carry 
the  prebend  or  not ;  and  it  was  only  because  the  words  were  not  sufficient,  that  the 
decision  was  against  the  Plaintift'.  Presentations  to  a  vicarage  belong  of  common 
right  to  the  parson  ;  but  by  consent  of  patron  and  ordi-[308]-nary  he  may  grant 
it  to  another  :  F.  N.  B.  34.  a.  The  case  of  Sharrock  r.  Boucher,  T.  Raym.  88.  1  Lev. 
125.,  seems  to  shew  the  distinction  between  what  is  clothed  with  a  spiritual  trust, 
and  what  is  not ;  and  what  may  be  alienated,  and  what  cannot.  A  prebendary 
leased  his  prebend  for  three  lives,  and  whether  that  passed  the  right  to  fill  up  the 
office  of  commissar}'  within  the  prebend  was  the  question  ;  the  judges  agreed  it  did 
not,  if  the  right  belonged  to  his  spiritual  functions  ;  but  on  that  point  they-  wen- 
divided. 

The  only  remaining  point  is  founded  upon  the  rule  which  prevails  in  the  case 
of  the  king  and  a  bishop,  and  a  supposed  analogy  between  that  case  and  this.  When 
a  bishop  dies,  leaving  a  cliurch  in  his  gift  vacant,  the  king  is  to  present,  not  the  exe- 
cutors of  the  bishop.  And  if  this  rule  be  founded  upon  the  sijiritual  character  of  the 
act  of  presenting,  it  is  an  authority  in  this  case  ;  if  it  be  founded  on  the  relation  be- 
tween the  bishop  and  the  king,  and  is  referred  to  the  king's  prerogative,  it  is  not. 
And  I  am  of  opinion  it  is  referable  to  the  relation  between  the  bishop  and  the  king, 
and  to  the  king's  prerogative.  The  king  is  the  sovereign  patron  of  every  bishopric  : 
17  Ed.  3.  40.  And  though  he  gives  the  chapter  leave  to  elect,  the  patronage  is  in 
him  :  17  Ed.  3.  40.  And  upon  the  death  of  a  bishop,  the  see  comes  to  the  king  as 
the  bishop  left  it  ;  and  if  the  deanery  or  a  stall  be  left  vacant,  the  king  shall  fill  it 
up:  17  Ed.  3.  40.  A  prebendary  of  Abergavilly,  the  bishop  (of  St.  David's)  died. 
The  temporalities  were  seised  into  the  king's  hands  ;  a  new  bishop  was  appointed, 
and  filled  up  the  stall.  The  king  brought  qiiare  impedit,  and  it  was  adjudged  that 
he  had  the  right ;  and  a  writ  was  awarded  to  the  bishop  :  Rex  v.  Bishop  of  St.  David's, 
50  Ed.  3.  "JG.  The  temporalities  came  to  the  king  as  founder  by  prescription  :  Mall. 
65.  n.  to  pi.  1.  And  this  is  so  high  a  prerogative,  and  so  far  united  to  and  inseparable 
from  the  crown,  that  a  subject  cannot  claim  it  by  grant  or  prescription  :  Mall.  65. 
n.  to  pi.  6.  And  if  the  king  die,  sede  vacante,  the  succeeding  king  shall  have  the 
temporalities,  not  the  king's  executor  :  Mall.  65.  n.  to  pi.  4.  Bro.  Chattels,  2.  2  Roll. 
Abr.  211.  And  if  the  king  die,  leaving  a  church  void,  the  succeeding  king  shall 
present :  Semb.  Mall.  65.  pi.  4.  and  Mall.  42.  pi.  16.  Bro.  Chat-[309]-tels,  2.  2  Roll. 
Abr.  211.  And  this,  though  the  church  became  void  in  the  bishop's  life,  and  though 
the  new  bishop  has  sued  out  livery  out  of  the  king's  hands  before  the  king  presents  : 
Mall.  65.  pi.  5.  Wat.son.  73.  F.  N!  B.  33.  n.  2  Roll  Abr.  343.  pi.  5.  In  the  case  of  a 
bishopric,  therefore,  if  the  ijishop  dies,  whatever  spiritual  jjreferment  in  the  gift 
of  the  bishop  was  vacant  at  the  bishop's  death,  and  whatever  shall  become  vacant 
till  the  see  is  filled  up,  devolves  upon  the  crown,  and  is  inseparable  from  the  crown, 
so  that  the  crown  cannot  grant  it  away ;  and  in  case  of  the  demise  of  the  crown,  it 
will  pass,  not  to  the  executors  of  the  deceased  king,  but  will  accompany  the  crown, 
and  go  to  the  succeeding  king. 

Upon  this,  two  observations  occur,  one,  that  in  the  case  of  the  crown  only  can 
a  sole  corporator,  which  the  king  is,  take  a  chattel  by  succession ;  so  that,  what  is 
the  rule  in  the  king's  case  whei'e  the  right  to  present  may,  by  reason  of  the  prei'oga- 
tive,  pass  from  bishop  to  king,  from  king  to  king,  will  not  apply  to  the  case  of  a  pre- 
bendary where  there  is  no  such  prerogative,  to  pass  the  right  from  prebendary  to 
prebendary  :  16  Vin.  Q.  14.  17  Vin.  Y.  The  other,  that  what  is  the  case  of  the 
crown  with  reference  to  a  bishop  who  holds  per  haroniam.  is  the  case  with  every  other 
tenant  in  capite,  where  the  tenancy,  by  reason  of  infancy  in  the  heir,  becomes  as  it 
were  suspended,  and  the  tenancy  returns  in  wardship  to  the  king.  Co.  Lit.  388.  a. 
is  express  upon  this  point,  and  he  puts  the  two  cases  together,  that  of  the  king's  tenant 
in  capite,  and  that  of  a  bishop's.  If  the  king's  tenant  by  knight's  service  in  capite 
be  seised  of  a  manor  to  which  an  advowson  is  appendant,  and  the  church  become 
void  and  the  tenant  die,  (leaving  his  heir  in  ward,)  the  king  shall  jiresent,  not  the 
executor.     .\nd  if  a  church,  in  the  gift  of  a  bishop,  become  void,  and  the  bislL(i|i  dir. 
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the  king  shall  present,  not  the  executor  :  Co.  Lit.  388.  ;i.  The  right,  therefore,  of 
the  king,  in  the  case  of  a  bishopric,  appears  to  me  to  be  referable,  not  to  the  spiritual 
character  of  the  person  from  whom  the  right  comes,  but  to  the  king's  prerogative, 
because  it  obtains  equally  in  the  case  of  every  tenant  in  capite,  whether  he  be  a  spiritual 
person  or  not. 

[310]  Upon  the  whole,  therefore,  I  am  of  opinion  that  the  general  rule  is,  that 
if  a  church  becomes  vacant,  and  the  patron  die,  the  right  to  present  devolves  upon 
his  executor  :  that  this  is  the  rule  also,  where  a  prebendary  in  right  of  his  church 
is  patron,  because,  until  the  statute  of  Car.  2.  (1.3  &  14  Car.  2.  c.  4.  s.  14.)  it  was  not 
necessary  a  prebendary  should  be  a  spiritual  person  ;  and.  because,  in  the  case  of 
spiritual  persons,  their  right  to  present  to  churches  is  temporal,  not  spiritual,  inasmuch 
as  they  may  grant  it  away  before  a  vacanc}'  occurs,  as  they  may  their  other  temporal 
possessions  ;  and  that  the  excepted  case  of  a  bishop  is  not  applicable  to  other  spiritual 
perso'ns  seised  of  advowsons  in  right  of  their  dignities  or  churches,  because  the  case 
of  a  bishop  is  referred  to  the  prerogative  of  the  crown,  which  enables  the  crown  to 
take  a  chattel  in  succession,  and  to  the  relation  in  which  the  crown  stands  to  a  bishop, 
the  bishop  being  tenant  iv  rapite  to  the  crown,  not  to  the  spiritual  character  of  the 
bishop,  nor  to  any  spiritual  Jiature  in  the  right.  My  answer,  therefore,  to  the  ques- 
tion proposed  by  your  Lordships  is,  that  in  the  case  that  question  propounds,  the 
right  of  presenting  belongs  to  the  executor  of  the  prebendary. 

Tindal  C.  J. — My  Lords,  upon  the  best  consideration  I  can  bring  to  this  case. 
I  have  come  to  the  conclusion,  that  the  right  of  presentation  belongs  to  the  personal 
representative  of  the  late  prebendary:  but  at  the  same  time  I  am  ready  to  admit 
it  is  after  considerable  doubt  upon  the  (juestion  which  has  been  submitted  to  us  by 
your  Lordships. 

If  I  felt  my.self  at  liberty  to  look  at  the  particular  foundation  of  this  prebendal 
stall,  or  to  consider  upon  general  principles,  what  might  be  most  fitting  and  expedient 
in  the  case  of  patronage  belonging  to  an  ecclesiastical  corporation,  such  as  is  a  pre- 
Ijendary,  I  could  bring  myself  without  difficulty  to  the  conclusion  that  the  right  to 
fill  up  the  turn  which  was  vacant  at  the  time  of  the  late  prebendary's  death,  ought 
to  devolve  upon  his  successor,  and  not  to  go  to  his  personal  representative. 

But  neither  upon  the  abstract  question  proposed  by  [311]  your  Lordships,  nor 
upon  the  facts  stated  on  the  record  in  this  case,  can  I  take  judicial  notice,  either  of 
the  circum.stances  attending  the  original  foundation  of  this  prebend,  the  endowment 
thereof  with  this  particular  advowson,  or  the  form  of  presentation  which  has  been 
used  and  adopted  on  occasion  of  former  vacancies. 

And  as  to  any  considerations  derived  from  general  expedience,  1  feel  myself  re- 
strained from  entering  into  them,  because  there  appears  to  me  to  be  an  analogy 
of  sufficient  strength  and  certainty,  to  bring  the  present  case  within  the  reach  of 
acknowledged  principles  of  law,  and  the  authority  of  various  decided  cases. 

It  is  upon  the  ground  of  this  analogy  which  exists  between  the  present  case  and 
those  principles  and  authorities,  that  I  feel  myself  bound  to  concur  in  the  opinion 
which  has  been  expressed  by  the  majority  of  his  Majesty's  Judges  :  thinking  it  a 
safer  course  upon  this  occasion,  as  I  find  has  been  the  opinion  of  other  Judges,  from 
the  earliest  periods  of  the  law,  to  adhere  to  any  rule  which  can  be  safely  inferred  from 
the  cases,  rather  than  to  substitute  another,  although  it  may  appear  upon  general 
principles  more  reasonable  and  more  just. 

I  assume  it  to  be  settled  law,  admitting  of  no  doubt  or  dispute,  and  not  requiring 
to  be  supported  by  reference  to  any  authorities,  that  where  an  advowson  presentative 
is  vested  in  any  person  in  his  natural  capacity,  either  in  fee  or  for  life,  and  the  church 
becomes  void,  and  the  owner  dies  after  such  avoidance  without  making  any  appoint  ^ 
ment,  the  right  to  appoint  to  the  vacant  turn  belongs  to  the  executor,  and  not  to 
the  heir,  or  to  the  next  owner  of  the  advowson.  Indeed,  so  clearly  is  this  principle 
recognized,  that  all  the  books  concur  in  calling  this  vacant  turn  a  chattel  vested  in 
the  testator.     (Fitz.  N.  B.  33  P.  34  N.      4  Leon.  109.) 

In  the  case  in  Fitz.  N.  B.  33  P.  it  is  stated,  that  if  a  man  be  seised  of  an  advowson 
in  fee,  in  gross,  or  in  fee  ajjpendant  unto  a  manor,  and  the  advowson  becomes  void, 
and  he  dieth,  his  e.xecutor  shall  present,  and  not  his  heir,  because  it  was  a  chattel 
vested  and  severed  from  the  manor.  If  the  chattel  is  severed  from  the  manor  in 
lliat  case,  wbv  mav  it  [312]  not  be  considered  as  severed  from  the  prebend  in  this  '? 
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And  if  once  severed,  it  is  difficult  to  assign  any  legal  principle  upon  which  it  can  be 
remitted.  Unless,  therefore,  some  solid  ground  can  be  laid  down,  upon  which  a 
distinction  can  be  made  between  a  prebendary-  seised  of  the  advowson  in  right  of  liis 
prebend,  and  a  person  seised  in  his  own  natural  right  of  a  manor  to  which  an  advow- 
son is  appendant,  there  can  be  no  doubt  but  the  case  falls  within  the  general  rule, 
that  the  riglit  to  present  is  a  chattel  interest,  and  would  go  to  his  personal  repre- 
sentative. It  will  be  advisable,  therefore,  to  refer  to  some  of  the  cases  and  prin- 
ciples which  carry  the  analogy  more  closely  to  the  particular  question  now  under 
discussion. 

In  Fitz.  X.  B.  34  N.  is  found  this  case  ;  if  a  vicarage  happen  void,  and  before  tlie 
parson  present  he  is  made  a  bishop,  etc.,  yet  he  shall  present  unto  this  vicarage,  be- 
cause it  is  a  chattel  vested  in  him.  The  authority  referred  to  is  24  Edw.  3.  26.;  but 
the  case,  which  is  not  to  be  found  in  the  Year  Book,  will  be  found  inserted  nearly 
in  the  same  words  in  Fitz.  Abr.  Quare.  Imp.  22.  In  that  case,  as  in  tlie  present,  the 
patron  was  seised  iii  jure  ecdesim  :  and  notwithstanding  he  ceased  to  be  rector,  he 
still  carried  with  him  in  his  natural  capacity  this  chattel  interest,  the  right  of  appoint- 
ing to  the  vacanc}'.  In  that  case  it  was  held  that  the  chattel  interest  which  had  once 
vested  in  him.  did  not  afterwards  reunite  with  the  corporation  sole,  the  parson.  That 
case  appears  to  me  to  be  a  direct  authority  upon  the  present  question,  to  this  extent  ; 
that  if  the  living  had  become  void,  and  the  prebendary  had  vacated  the  prebend, 
the  right  of  appointment  would  have  belonged  to  him,  not  to  his  successor.  If  so, 
and  he  still  retained  the  right  to  appoint,  notwithstanding  his  loss  of  the  prebend, 
on  what  principle  shall  his  death  be  held  to  reunite  the  presentation  with  the  prebend, 
from  which  it  has  once  been  severed  1  The  case  in  2  Rol.  Abr.  346.  F.  pi.  4.  shews 
the  law,  where  the  avoidance  of  a  vicarage  happens  after  the  vacancy  of  the  rectory, 
and  before  the  new  rector  is  appointed.  "  If  the  parson  has  the  right  to  present  to 
■'  the  vicarage,  yet  if  the  vicarage  becomes  void  during  the  vacancy  of  the  parsonage. 
''  the  patron  of  the  parsonage  shall  present."  [313]  So  that  although  the  rector 
be  in  the  nature  of  an  ecclesiastical  corporation  sole,  and  although  the  rector  be  seised 
of  this  right  of  presentation  jure  ecdesioe,  yet  it  shall  not  devolve  to  the  successor  ; 
but  if  it  happen  before  the  vacancy,  the  former  rector  shall  still  appoint  ;  if  during 
the  vacancy,  the  patron.  Both  which  cases  are  strong  to  shew,  there  is  no  indis- 
soluble union  between  the  right  of  presentation  and  the  prebend  itself. 

To  which  may  be  added  the  case  stated  in  Fitz.  N.  B.  33  P.  "  that  if  a  bishop  die 
"  seised  of  a  manor  to  which  an  advowson  is  appendant,  and  the  advowson  happen  void 
"  before  his  death,  the  king  shall  present  unto  the  same  by  reason  of  the  temporalities, 
■'  and  not  the  bishop's  executor."  The  reason  is  that  the  king  takes  the  temporalities 
by  reason  of  his  prerogative,  and  the  turn  being  once  vested  in  him,  cannot  be  got 
out  of  him  but  by  matter  of  record.  Now  although  the  express  point  adjudged  by 
that  case  does  not  apply  here,  because  there  is  no  prerogative  in  this  case,  yet  it  furnishes 
an  observation  which  appears  not  luiimportant.  Fitzherbert  puts  this  case  in  opposi- 
tion with  that  which  had  immediately  preceded  it,  namely,  the  case  in  which  he  has 
.stated  "  the  executor  shall  present  and  not  the  heir,  because  it  was  a  chattel  vested 
"  and  severed  from  the  manor,  etc."  He  then  puts  the  case  of  the  bishop  :  and  the 
inference  to  be  drawn  is,  that  but  for  the  prerogative  the  executor  would  have  pre- 
sented :  otherwise  he  would  not  have  said,  the  king  shall  present,  and  not  the  bishop's 
executor  ;  the  observation  would  have  been,  the  king  shall  present,  and  not  the 
successor. 

If  this  is  a  just  inference,  the  authority  of  the  case  last  referred  to  would  go  the 
length  of  deciding  the  present ;  if  the  executor  of  the  bishop  would  be  entitled  to 
present  to  the  turn  which  fell  vacant  in  the  bishop's  life,  and  which  belonged  to  the 
bishop,  jure  ecclesicB,  had  not  the  prerogative  stepped  in  and  prevented  him  ;  it  would 
follow  in  the  present  case,  where  no  such  prerogative  exists,  the  executor  has  the 
right  to  present  to  the  vacant  benefice. 

The  power  of  the  prebendary  to  grant  the  next  turn  to  a  stranger  before  it  becomes 
vacant,  affords  a  further  argu-[314]-ment  again.st  the  notion  that  the  right  of 
presentation  is  to  be  considered  as  inseparably  annexed  to  the  prebendary  himself 
for  the  time  being,  on  the  ground  that  it  is  an  ecclesiastical  trust,  to  be  exercised  by 
him  only  to  whom  the  foundation  has  given  it.  Such  grants  are  of  very  frequent 
recurrence  in  the  old  books  of  entries  containing  pleadings  in  quare  impedit  ;   and  it 
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is  not  to  be  conceived  that  they  should  be  found  there  unless  the  practice  was  common, 
nor  that  they  could  have  been  put  upon  the  record  if  such  grants  were  against  law  ; 
inasmuch  as  the  Plaintiff  deriving  title  under  them  would  onlj'  be  shewing  the  in- 
sufficiency of  his  right  to  sue. 

Again,  the  universal  practice  of  grants  made  to  the  archbishops  by  bishops  of  their 
jirovince,  of  those  rights  of  presentation  well  known  by  the  name  of  options,  furnish 
at  least  the  inference,  that  though  the  right  to  present  comes  to  an  ecclesiastical  person, 
by  virtue  of  his  ecclesiastical  character,  still  there  is  no  rule  of  law  that  it  must  be 
exercised  in  person,  but  that  the  law  allows  it  to  be  transferred  to  another.  It  may 
indeed  be  said,  that  this  is  not  a  transfer  to  a  layman  or  a  stranger,  but  merely  o  an 
ecclesiastic  of  the  same  or  higher  dignity  ;  and  therefore  this  ecclesiastical  trust  may 
be  presumed  not  to  be  violated  by  such  transfer  of  its  execution.  Admit  it  to  be  so, 
still  how  can  we  reconcile  to  that  principle  the  right  which  the  archbishop  has  to  devise 
these  options  to  any  one  he  chooses  to  select  1  And  that  such  power  exists,  appears 
from  the  case  of  Potter  r.  Chapman,  Auibl.  Eep.  98.,  where  the  only  question  before 
Lord  Hardwicke  is  made  upon  the  propriety  of  the  particular  appointment  by  the 
trustees  under  the  archbishop's  will,  but  none  whatever  upon  the  right  of  the  testa- 
tor to  bequeath  them  to  his  trustees.  If  then  the  bishop  may  sever  and  disannex 
from  his  bishoprick  a  right  of  presentation  to  which  he  becomes  entitled  jure  episco- 
patus,  and  no  otherwise  ;  still  further,  if  the  archbishop  to  whom  the  grant  hath 
been  made  maj-  bequeath  it  to  a  stranger  by  his  will  ;  or,  what  is  an  identical  pro- 
position, if  it  would  devolve  upon  his  personal  representative  in  case  he  had  made 
no  such  bequest ;  it  will  surely  be  dangerous  to  build  an  opinion  that  the  present- 
[315]-ation  now  in  dispute  must  belong  to  the  successor,  on  the  ground  that  it  is  of 
an  ecclesiastical  character,  in  the  nature  of  an  ecclesiastical  trust,  and  by  reason  thereof 
must  be  exercised  by  the  per.'^on  who  fills  the  prebendal  stall,  and  by  him  only.  So 
that  the  doctrine  laid  down  in  Doctor  and  Student  would  appear  to  he  correct,  where 
no  distinction  whatever  is  introduced  between  presentations  made  by  laymen  or 
presentations  made  by  corporations  ;  between  advowsons  appendant  to  manors, 
or  advowsons  ajjpendant  to  offices  of  the  church  ;  but  it  is  laid  down  generally  thus, 
(see  Dial.  2.  cap.  26.) — '  It  is  holden  in  the  law  of  the  realm,  that  the  right  of  present- 
"  ment  to  a  church  is  a  temporal  inheritance,  and  shall  descend  by  course  of  inherit- 
"  ance  from  heir  to  heir,  as  lands  and  tenements  shall,  and  shall  be  taken  as  assets, 
"  as  lands  and  tenements  be."  And  again,  ''  the  goods  of  spiritual  men  be  temporal, 
"  in  what  manner  soever  they  come  to  them,  and  must  be  ordered  after  the  temporal 
"  law,  as  the  goods  of  temporal  men  must  be."  Now  if  the  vacant  turn  in  a  benefice 
be  a  chattel  interest,  as  the  authorities  above  referred  to  seem  abundantly  to  shew, 
if  it  passes  by  grant,  is  devisable  by  will,  or,  in  case  of  no  bequest,  goes  to  the  personal 
representative  ;  then  indeed  is  the  passage  above  cited  a  strong  proof  of  the  opinion 
of  learned  men  at  the  early  period  when  that  book  was  written,  that  no  just  distinction 
can  be  taken  between  a  right  of  presentation  vesting  in  a  spiritual  man,  by  whatever 
means  it  may  come,  and  a  similar  right  in  a  layman. 

It  afl'ords  a  further  argument  that  the  right  to  present  to  the  vacant  living  cannot 
devolve  upon  the  successor,  and  go  along  with  the  prebend,  that  a  prebendary  is  a 
corporation  sole,  and  that  by  law  a  corporation  sole  is  incapable,  except  by  custom, 
of  taking  in  succession  chattels  real  or  personal,  either  in  possession  or  action.  (Co. 
Litt.  9.  a.  4(5  b.  Hob.  64.)  If  this  be  the  law,  how  can  this  vacant  turn,  once  severed 
from  the  prebend,  become  iTunited,  and  descend  with  the  corporation  sole  1 

That  such  would  not  be  the  case  as  to  some  of  the  profits  of  the  prebendal  stall, 
where  they  fall  due  in  the  lifetime  of  the  predecessor,  appears  clear.  Eent  which 
accrued  [316]  due  in  his  lifetime  would  go  to  his  executor.  For  the  statute  28  Hen. 
8.  c.  11.  gives  to  the  successor  the  rent  only  which  accrues  during  the  vacancy  ;  leaving 
the  right  to  the  rent  dvie  in  the  predecessor's  lifetime  where  it  then  stood,  that  is, 
as  a  chose  in  action  or  a  personal  chattel,  which  would  go  to  the  personal  representa- 
tive. But  it  is  very  difficult  to  draw  a  sound  distinction  between  rent  which  has 
fallen  due,  and  a  right  of  presentation  which  has  attached  during  the  life  of  the 
former  prebendary,  except  upon  the  ground  that  the  one  is  a  right  of  a  temporal 
n.-iture,  the  other  of  a  spiritual  ;  and  whether  that  be  a  sound  distinction  or  not.  T 
must  lean  upon  the  names  and  authorities  which  J  have  before  given. 

The  case  of  the  donative,  cited  from  2  Wils.  Kejj.  does  indeed  furnish  auiwr  iiifirenco 
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for  a  different  opinion  from  that  wliich  I  have  formed  :  but  I  must  confess  myself 
unable  to  see  the  ground  upon  which  that  judgment  proceeded  in  so  short  and  un- 
satisfactory a  report,  with  such  degree  of  clearness  as  to  place  it  in  competition  against 
the  other  principles  to  which  I  have  referred,  and  which  lead  my  mind  to  a  different 
conclusion. 

I  have  therefore  felt  myself  bound,  by  the  analogy  to  be  drawn  from  cases  decided 
as  to  lay  advowsons,  to  adopt  the  opinion,  that  the  right  of  presentation  in  this  case 
belongs  to  the  administratrix  of  the  late  prebendary.  I  must  admit,  at  the  same 
time,  that  it  might  be  more  fitting  and  expedient  that  it  should  devolve  upon  the 
.successor  ;  but  I  am  not  asked  by  your  Lordships  what  is  most  expedient,  but  what 
the  law  at  present  is  upon  the  queistion  submitted  to  us. 

Lord  Lyndhurst. — This  was  a  writ  of  error  from  the  Court  of  King's  Bench,  re- 
versing a  judgment  in  a  case  of  quare  Impedit  pronounced  by  the  Court  of  Common 
Pleas.  When  the  case  came  before  the  House  of  Lords,  it  was  argued  with  great 
ability  in  the  presence  of  the  Judges  :  and  questions  having  been  put  to  them  by  the 
House,  which  they  took  time  to  consider,  there  was  a  difference  [317]  of  opinion 
among  them.  Six  concurred  in  opinion  that  the  judgment  ought  to  be  affirmed. 
Two  were  of  a  contrary  opinion. 

I  propose  now  to  move  that  the  judgment  of  the  Court  of  King's  Bench  should 
be  affirmed,  not  upon  the  ground  that  a  majority  of  the  judges  were  in  favour  of  that 
judgment,  but  because  it  appears  to  be  the  more  sound  and  correct  opinion.  After 
the  ample  discussion  which  this  case  has  undergone,  and  the  accurate  investigation 
of  every  authority  upon  the  subject,  it  is  not  necessary  to  enter  into  a  detailed  con- 
sideration of  the  question. 

I  will  state  shortly  the  grounds  upon  which  it  appears  to  me  that  the  judgment 
of  the  King'.s  Bench  ought  to  be  affirmed. 

The  material  facts  are  these  : — Mr.  Rennell  was  a  prebendary  of  Salisbury  cathe- 
dral. To  his  prebend  was  annexed  the  rectory,  or  the  advowson  of  the  rectory,  of  the 
parish  church  of  Welby  in  Lincolnshire.  The  incumbent  died  while  Mr.  Rennell 
was  prebendary,  and  Mr.  Rennell  died  before  he  had  appointed  a  successor.  The 
question  is,  whether  the  right  to  present  to  the  vacant  church  belongs  to  the  repre- 
sentatives of  Mr.  Rennell  or  to  his  successor  in  the  prebend. 

An  advowson  is  the  right  of  presenting  to  a  benefice.  It  is  an  incorporeal  here- 
ditament attended  with  all  the  usual  incidents  of  that  species  of  property.  It  may 
be  conveyed  in  fee,  granted  in  tail,  or  for  term  of  life  or  years,  or  for  the  next  presenta- 
tion. All  these  partial  interests  are  carved  out  of  the  fee.  While  the  church  is  full, 
the  right  of  presentation  is  annexed  to  the  advowson,  and  passes  with  it  into  the  hands 
of  the  party  who  becomes  intitled  by  descent  or  devise,  or  otherwise. 

[318]  A  grant  of  the  advowson  carries  with  it  the  right  to  the  next  presenta- 
tion, if  the  church  is  full.  If  the  church  is^vacant  at  the  date  of  the  grant,  the  right 
of  presentation  takes  a  new  direction.  From  the  time  of  the  vacancy  it  becomes  a 
chattel — a  personal  chattel,  which  vests  in  the  personal  representative,  a  chose  in 
action — fruit  severed  from  the  advowson  like  arrears  of  rent.  In  such  case  the  next 
presentation,  according  to  all  the  authorities,  passes,  not  to  the  heir,  but  to  the  personal 
representative  of  the  party  dying  seised  of  the  advowson.  So,  if  the  advowson  is 
granted  for  a  term,  and  the  church  becomes  vacant,  the  lessee  has  the  right  to  present, 
upon  the  ground  that  the  right  of  presentation  is  severed  from  the  advowson.  Upon 
the  same  ground,  where  a  married  woman  is  entitled  to  an  advowson  and  dies,  the 
right  of  presentation  is  in  the  husband. 

As  to  the  principle  of  the  decisions,  there  is  no  doubt.  But  it  has  been  argueil 
here,  as  in  the  court  below,  that  in  reality  there  is  no  severance.  The  authorities 
and  cases  cited  in  support  of  this  doctrine  constitute  merely  exceptions  to  the  general 
rule,  and  in  effect  tend  to  establish  the  rule.  Of  this  description  is  the  case  of  a 
tenant  in  capite  of  the  crown,  holding  a  manor  to  which  an  advowson  was  annexed ; 
and  after  the  church  became  vacant  the  tenant  died,  his  heir  being  within  age,  in 
which  event  it  was  held  that  the  right  of  presentation  fell  to  the  crown,  and  did  not 
belong  to  the  personal  representative  of  the  tenant.  That  case  forms  an  exception 
to  the  general  rule,  which  is  founded  on  the  prerogative  of  the  crown  ;  and  it  is  to 
be  inferred  from  the  argument  and  the  judgment,  that  if  it  liad  been  the  ease  of  a 
pi  ixate  per-[319]-sou,  the  right  of  presentation  would  have  devolved  on  the  personal 
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representative,  and  not  upon  the  lieir.  That  the  rule  in  this  case  depends  upon  the 
law  of  prerogative,  appears  also  from  this  consideration — that  if  the  tenant  comes 
of  age,  and  sues  out  his  liberate  before  the  king  has  presented,  the  tenant  retains 
the  right  to  present,  which  shews  that  there  was  a  severance.  In  like  manner, 
when  a  part}'  entitled  to  an  advowson  grants  it  during  a  vacanc}-^  the  right  of 
presentation  does  not  pass,  because  it  is  severed  before  the  grant. 

Another  case  cited  is,  where  a  bishop  being  entitled  to  an  advowson  in  right  of 
his  bishopric,  and  the  church  becoming  vacant,  the  bishop  dies  before  presentation. 
In  which  event  the  crown  has  the  right  to  present,  and  not  the  representative  of 
the  bishop.  This,  on  the  same  principle,  must  be  considered  as  an  exception  to  the 
general  rule,  as  depending  upon  the  law  of  prerogative.  Another  case  within  the 
same  principle  is  where  the  incumbent  himself  is  the  patron,  upon  his  death  the  next 
presentation  was  adjudged  to  belong  to  the  heir  ;  because,  the  rights  being  con- 
temporaneous, the  title  of  the  heir  is  more  favoured  in  law,  and  held  to  be  superior. 

These  were  the  cases  produced  in  argument  to  combat  the  general  position  of  law 
that,  upon  a  vacancy  of  the  church,  the  right  of  presentation  is  severed  from  the 
advowson.  But  they  are  exceptions,  and  the  jjrinciple  is  clearly  made  out  in  the 
case  of  a  natural  person. 

The  next  question  is,  how  the  rule  is  applicable  in  the  case  of  a  sole  corporation. 
To  consider  the  question  first  as  disincumbered  of  its  ecclesiastical  [320]  character. 
Between  a  sole  lay  corporation  and  an  individual  there  is  no  difference  as  to  the  course 
of  succession  :  real  estate  would  pass  to  the  heir  or  successor  ;  personal  estate  would 
pass  to  the  personal  representative.  Arrears  of  rent,  rehef  fruits  fallen  from  the 
inheritance,  and  severed  from  the  reality,  pass  to  the  personal  representative.  That 
a  chattel  interest  cannot  pass  to  a  successor  appears  by  Fulwood's  case.*  The  pre- 
sentation, therefore,  in  this  case,  if  it  is  severed  and  has  become  a  chattel  interest, 
cannot  devolve  to  the  successor.  The  rule  is  as  clear,  in  point  of  law,  with  respect 
to  a  corporation  sole  as  to  a  natural  person. 

Then  arises  the  question  how  it  will  apply  to  a  prebend.  Now  a  prebendary, 
as  such,  has  no  cure  of  souls.  Before  the  statute  of  uniformity  it  was  not  even  necessary 
that  he  should  be  an  ecclesiastic.  No  alteration  was  made  by  that  statute  as  to  prebends, 
except  that  the  office  must  be  exercised  by  an  ecclesiastic.  It  would  be  singular  if 
the  law  were  to  vary  according  as  the  person  were  lay  or  ecclesiastic.  Nor  does  it 
follow,  because  the  prebendary  is  ecclesiastic,  that  the  presentation  must  pass  to 
the  successor  upon  his  death.  In  the  case  of  options  it  has  been  held  that  they  do 
not  pass  to  the  successors,  but  to  the  personal  representatives  of  an  archbishop.  So, 
in  some  cases  of  vicarages  and  other  ecclesiastical  rights,  it  has  been  held  that  they 
do  not  pass  to  the  successor  but  to  the  personal  representative.  These  cases  furnish  a 
strong  argument  to  show  that  immediate  ecclesiastical  patronage  may  by  law  be  vested 
in  persons  not  ecclesiastical,  and  that  the  act  of  uniformity  requiring  certain  [321] 
offices  to  be  filled  by  ecclesiastics  has  not  affected  the  rule,  that  when  the  church  is 
vacant,  the  next  presentation  is  severed  from  the  inheritance,  and  passes  to  the 
personal  representative,  in  the  case  of  an  ecclesiastical  as  well  as  a  lay  patron. 

But  it  is  argued  that  great  inconvenience  might  ensue  from  this  law  ;  that  the 
presentation  to  ecclesiastical  offices  might  fall  into  the  hands  of  creditors,  or  women, 
or  tradesmen.  But  that  is  the  case  according  to  the  existing  law,  and  to  a  great 
extent  as  to  ecclesiastical  appointments  ;  why  should  this  case  be  an  exception  t 
There  is  no  practical  inconvenience  ;  and  if  it  were  so  to  any  extent,  the  judgment 
of  the  House  in  this  case  cannot  with  propriety  be  biassed  by  such  consideration. 
If  the  law  is  inconvenient,  it  must  be  altered  by  the  legislature. 

Upon  these  grounds  I  submit  my  opinion  to  the  House,  that  the  judgment  of 
the  King's  Bench  ought  to  be  affirmed. 

Lord  Wynford.— It  has  been  said  that  the  decision  of  this  case  should  not  stand 
upon  the  opinion  and  authority  of  the  majority  of  the  judges,  but  upon  the  law.  I 
also  wish  to  put  it  upon  the  authority  of  the  law.  But  whatever  my  private  opinion 
may  be,  1  should  wish,  on  the  principle  and  rule  laid  down  by  Lord  Eldon,  that  as 
the  best  security  for  the  certainty  and  stability  of  law,  there  should  be  a  concurrence 
of  opinion,  as  far  as  possible,  in  ail  decisions.     In  this  case  the  Court  of  Common  Pleas 

*  Co.  Rep. 
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iifld  that  the  presentation  was  in  the  suecessor,  i)ne  of  the  judges  of  that  Court  dis- 
senting from  the  majority.  In  the  King's  Bench,  Lord  Tenterden  was  of  the  same 
opinion  with  the  [322]  majority  of  the  judges  of  the  Common  Pleas  ;  hut  tlie  three 
puisne  judges  of  the  court  of  King's  Bench  were  of  a  different  opinion,  and  the  judg- 
ment of  tiie  Common  Pleas  was  reversed.  I  have,  since  the  hearing  of  this  case, 
had  an  interview  with  the  noble  lord,  the  Chief  Justice  of  the  King's  Bench;  he 
retains  the  same  opinion,  which  he  has  desired  me  to  express.  The  argument,  as 
I  have  understood  it,  has  nut  grappled  with  the  question.  In  the  case  of  donatives 
the  presentation  goes  to  the  heir  ;  and,  according  to  tlie  authority  of  Selden,  all  livings 
in  the  kingdom  were  originally  donatives.  At  that  time  no  such  rule  could  have 
prevaileil. 

In  my  opinion  there  is  a  difference  between  lay  and  ecclesiastical  patronage.  As 
Lord  Kenyon  has  said,  in  lay  patronage  there  is  a  trust  coupled  with  an  interest, 
and,  therefore,  when  a  living  is  vacant,  it  becomes  a  personal  chattel.  In  that  case 
it  might  happen  that  a  Jew  creditor  might  have  the  right  of  presentation.  That  is 
certainly  an  inconvenience.  But  ecclesiastical  patronage  is  a  pure  trust.  As  Pope 
Clement  said,  the  presentation  to  the  church  should  be  quasi  instante  Deo,  as  though 
it  were  in  the  presence  of  tlod.  In  this  respect  it  differs  from  lay  patronage,  and 
the  distinction  has  been  recognised  and  acted  upon  lately,  it  having  been  adjudged 
upon  writ  of  error  in  this  House  that  resignation  upon  a  bond  in  favour  of  a  particular 
person  was  void.  That  was  considered  inconvenient,  and  an  act  of  parliament  was 
introduced  to  prevent  the  inconvenience.  The  act  provides  that  such  a  bond  shall  be 
held  valid  in  the  cases  of  a  child,  etc.  But  that  applies  only  to  cases  of  lay  patronage  ; 
and  it  is  expressly  provided  that  the  powers  of  the  act  shall  not  apply  to  ecclesiastical 
patronage,  upon  [323]  the  obvious  principle  that  ecclesiastical  patrons  have  no  interest. 
This  is  founded  upon  a  distinction  which  I  took  in  the  Court  of  Common  Pleas. 

It  is  necessary  to  consider  the  origin  of  these  benefices,  and  to  ask  what  was  the 
intent  of  the  foundei-s.  Could  they  ever  have  intended  their  gifts  to  ojjerate  to  the 
prejudice  of  the  church  '!  We  should  look  to  the  history  of  the  church  of  Salisbury, 
not  to  the  rights  of  corporations  sole.  A  gift  from  a  donor  to  the  clergy  of  a  cathedral 
church  could  not  be  intended  to  pass  into  lay  hands.  The  question  of  law  as  to  cor- 
porations sole  could  never  have  been  contemplated.  The  representative  of  the  de- 
ceased prebend  cannot  be  administratrix  to  the  church  of  Salisbury.  In  lay  patronage 
it  is  otherwise.  In  ecclesiastical  patronage  there  is  no  connection  of  the  representa- 
tive vrith  the  person  to  whom  the  patronage  belonged  ;  for  it  belonged  t(.)  the  pre- 
bendary in  his  ecclesiastical  character.  This  depends  upon  the  canon  law.  As  Lord 
Coke  says,  344.  a.,  "  The  ecclesiastical  laws  are  allowed  by  the  laws  of  this  realm, 
''  which  are  not  against  the  common  law,  nor  against  the  statutes  and  customs  of  the 
'■  realm."  So  it  is  said  "  Si  beueficialus  decedat  intestatus,  ecclesia  ei  succedal."  That 
is  the  very  case  under  consideration.  An  ecclesiastic  did  depart  this  life  beneficed. 
This  is  more  distinctly  explained  in  another  passage.  If  no  case  to  the  contrary  at 
common  law  is  cited,  the  canon  law  must  prevail.  If  there  is  no  law  upon  the  subject, 
common  sense  and  convenience,  and  the  interest  of  the  church,  should  prevail,  unless 
our  hands  are  tied  up.  Would  it  be  wise  to  leave  the  right  of  presentation  to  a  personal 
representative,  who  might  1)('  a  mere  creditor  !  If  so,  the  worst  [324]  consequences 
might  ensue.  Not  so,  if  the  presentation  goes  to  the  successor.  The  church  would 
take  care  of  the  fitness  of  the  appointment.  As  to  the  argument  from  the  case  of 
options,  it  was  a  bad  practice  introduced  by  the  pope. 

There  are  some  cases  in  the  Courts  of  Equity  where  options  have  been  recognized 
as  the  subjects  of  limitations  in  trust.  These  decisions  proceeded  upon  the  ajssumption 
that  options  were  disposable  at  law  as  property.  But  the  first  case  to  be  found  of  the 
assignment  to  an  archbishop  of  a  particular  benefice,  is  that  of  Archbishop  Cranmer. 
The  legality  of  the  practice  may  be  doubted.  If  it  had  been  the  common  law,  it  must 
have  existed  before  the  reign  of  Hen.  8. 

I  trust  that  this  question  will  be  settled  by  an  act  of  parliament  ;  and  in  this  ho])e, 
although  I  do  not  concur  in  the  opinions  of  the  majority  of  tJie  Judges,  1  will  not 
iippose  the  motion  for  thf  affirmance  of  the  judgment. 

Judgment  affirmed. 


795 


VII  BLIGH  N.  S.  DILLON   V.    I'ARKER  [1833] 

[325]  ENGLAND. 

COUET  OF  CHANCERY. 

John  Joseph  Dillon,  Esq., — Appellant ;  Sir  William  Parker,  liarl,., — 

Respondent  [1833]. 

[Mews'  Dig.  I.  351,  ibi;  v.  1533,  154G.     S.C.  1  CI.  &  F.  303;  in  Ch.  1  Swan.  359. 
See  Dmiglas  v.  Douglas,  1871,  L.  R.  12  Eq.  637.] 

A  party  claiming  under  an  instrument,  rai.sing,  as  he  contends,  a  case  of  election 

in  equity  against  a  party  in  possession  under  a  legal  right,  must  make 

out  a  clear  and  satisfactory  case  to  entitle  him  to  displace  the  legal  right. 

Where,  under  the  will  of  a  son,  giving  benefits  to  his  father,  but  of  doubtful 

construction,  there  was  no  evidence  that  the  father  understood  that  a  case 

of  election  was  raised  by  the  will,  or  that  in  fact  he  elected  to  take  under 

it,  and  to  give  up  estates  disposed  of  by  the  will,  to  which  he  was  entitled 

under  a  marriage  settlement  ;  and  where  it  was  in  evidence  that  the 

father  did  acts  in  opposition  to  the  will  of  the  sou  ;  and  where,  by  his 

own  will,  he  so  disposed  of  the  estates,  that  his  daughters  might  either 

claim  life  estates  under  that  will,  or  estates  in  fee  under  the  will  of  the  son  ; 

and  it  was  in  evidence  that  they  by  letters  declared  and  executed  deeds, 

reciting  that  they  took  as  tenants  for  life  under  the  will  of  their  father  ; 

and  especially  where  the  equity,  if  any,  arose  forty -three  years  before 

the  suit,  and  the  daughters  had  then  the  opportunity  to  call  on  the  fathei' 

to  elect  and  failed  to  do  so  :   Held,  that  it  was  doubtful  whether  a  case  of 

election  existed,  and  that  a  party  claiming  under  the  daughters  as  heir 

could  not  assert  such  right  after  such  lapse  of  time  in  a  court  of  equity. 

Where  possession  is  referrible  to  either  of  two  inconsistent  rights,  the  acts 

of  a  party  bound  to  elect,  in  order  to  constitute  election,  must  imply  a 

knowledge  of  the  rights,  and  an  intention  to  elect. 

[326]  The  question  in  this  appeal  arose  in  a  suit  in  the  High  Court  of  Chancery 

in  England.     The  case  of  the  Appellant,  who  was  Plaintiff'  in  the  suit,  appearing  by 

his  bill  and  in  his  printed  case,  was  as  follows  : — 

Sir  Henry  John  Parker,  baronet,  in  the  year  1741.  intermarried  with  Catherine 
Page.  He  was  at  that  time  a  widower,  and  had  two  daughters,  .Margaret  Parker 
and  Ann  Parker,  by  his  first  marriage. 

At  the  time  of  his  second  marriage,  he  was,  among  other  things,  seised  in  fee  simple 
of  the  manor  of  Talton,*  with  the  mansion  house  and  land  thereto  belonging,  and 
of  a  freehold  house  *  in  Salisbury  Court,  in  the  city  of  London  ;  he  was  also  entitled 
to  certain  premises  *  in  the  parish  of  Tredington,  in  the  county  of  Worcester,  held 
under  a  lease  granted  by  the  Lord  Bishop  of  Worcester  to  him  his  heirs  and  assigns, 
for  the  lives  of  three  persons.  He  was  also  entitled  to  a  leasehold  estate,  held  under 
the  crown  for  a  term  of  years,  consisting  of  the  manor  of  Hampton  in  Arden,  in  the 
county  of  Warwick,  the  site  of  the  said  manor,  and  the  houses,  farms,  lands,  and 
premises  belonging  thereto. 

By  indentures  of  lease  and  I'elease,  bearing  date  the  1st  and  2d  days  of  October 
r74L  Sir  Henry  John  Parker  granted,  etc.  to  trustees,  all  that  messuage  in  Salisbury 
Court  :  and  also  all  that  manor,  etc.  of  Talton  ;  and  also  all  those  six  grounds,  etc. 
in  Tredington  ;  to  hold.  etc.  after  the  marriage,  to  the  use  of  Sir  Henry  John  Parker 
and  his  assigns,  for  his  life,  with  remainder  to  trustees,  to  preserve  [327]  contingent 
remainders  ;  with  remainder  to  the  use  of  Catherine  Page  for  life,  and  after  the 
decease  of  Sir  Henry  John  Parker  and  Catherine  Page,  with  remainder  to  the  first 
and  other  sons  of  Sir  Henry  John  Parker,  on  the  body  of  Catherine  Page,  to  be  be- 
gotten in  tail  male  ;  or  in  default  of  such  issue,  to  the  use  of  Sir  Henry  John  Parker, 
his  heirs  and  assigns. 

By  another  indenture  of  assignment  and  settlement,  dated  the  2d  of  Octof>er 
174l'  Sir  Henry  John  Parker   assigned    the   above-mentioned    leasehold    estate,  ;it 


These  were  the  estates  in  (|Uestion  in  the  suit. 
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Hampton  in  Arden,  to  trustees,  upon  trust,  after  the  solemnization  of  the  intended 
inarriage,  to  raise  by  mortgage  the  sum  of  £1 500,  to  be  paid  to  Sir  Henry  John  I'arkoi-, 
in  discharge  of  a  like  sum  by  him  applied  in  payment  of  a  mortgage  upon  the  said  estate 
at  Tredington,  and  subject  thereto,  and  to  certain  trusts  for  the  renewal  of  the  lease 
or  leases  by  which  the  premises  were  held,  and  for  the  renewal  of  the  lease  of  the  said 
estate  at  Tredington,  upon  trust  for  Sir  Henry  John  Parker  for  his  life,  and  then 
upon  trust  to  raise  £500  for  Catherine  Page,  in  the  event  of  her  surviving  her  in- 
tended husband,  and  subject  thereto,  upon  trust,  to  raise  such  sums  of  money  not 
exceeding  £5000  for  the  portions  of  the  daughters  and  younger  sons  of  the  intended 
marriage,  as  Sir  Henry  John  Parker  should  appoint ;  and  in  default  of  appointment, 
to  raise  and  pay  £5000  to  such  daughters  and  younger  sons  equally,  and  subject  to 
the  aforesaid  trusts,  upon  trust,  to  raise  and  pay  any  sura  not  exceeding  £1000,  as 
Sir  Henry  John  Parker  should  appoint,  and  subject  thereto,  upon  trust,  for  such 
son  of  the  intended  marriage  as  should  be  the  heir  of  Sir  Henry  John  Parker,  and 
[328]  for  default  of  such  son  and  heir  in  being  at  the  decease  of  Sir  Henry  John  Parker, 
or  then  in  ventre  sa  mere,  upon  trusts  for  the  daughters  of  the  intended  marriage, 
as  therein  mentioned. 

The  marriage  between  Sir  Henry  John  Parker  and  Catherine  Page  was  solemnized 
.soon  after  the  date  of  the  above-mentioned  settlement,  and  there  was  issue  thereof 
one  son,  namely,  John  Parker,  esquire ;  and  two  daughters,  namely,  Catherine 
Parker,  afterwards  the  wife  of  Chichester  Fortescue  Garstin,  esquire,  and  Margaret 
Sophia  Parker,  afterwards  the  wife  of  John  Strode, esquire.  Catherine  Parker, formerly 
Catherine  Page,  the  wife  of  Sir  Henry  John  Parker,  died  in  the  year  1750,  leaving 
her  said  husband  and  three  children  her  surviving. 

Besides  the  estates  comprised  in  the  settlements  of  October  1V41,  Sir  Henry  John 
Parker  was  entitled,  under  the  will  of  Robert  Hyde,  esquire,  to  the  reversion  in  fee 
simple  of  a  freehold  estate  at  Hatch,  in  the  county  of  Wilts,  expectant  upon  the  death 
of  the  Earl  of  Clarendon  without  male  issue  ;  an  event  which  happened  about  the 
year  1758.  By  indenture,  dated  the  25th  of  October  1753,  and  made  between  Sir 
Henry  John  Parker,  of  the  one  part,  and  John  Page  and  Jonathan  Tyers,  of  the 
other  part.  Sir  Henry  John  Parker,  in  consideration  of  his  natural  love  and  affection 
for  his  children,  John  Parker,  Catherine  Parker,  and  Margaret  Sophia  Parker,  and 
in  consideration  of  £1000  paid  to  him  by  John  Page,  their  maternal  grandfather, 
settled  a  moiety  of  the  Hatch  estate  to  the  uses  following :  (that  is  to  say,)  as  to  one 
moiety  of  such  moiety  to  the  use  of  himself,  till  John  Parker,  his  son,  should  attain 
twenty-one.  with  remainder  to  John  Parker,  liis  heirs  and  assigns  ;  and  as  to  the  other 
moiety,  [329]  to  the  use  of  John  Page  and  Jonathan  Tyers  for  500  years,  and  subject 
to  that  term,  to  the  use  of  John  Parker,  his  heirs  and  assigns,  the  trusts  of  the  term 
of  500  years  were  to  raise  portions  of  £4000  each  for  Catherine  and  Margaret  Sophia 
Parker,  subject  to  a  proviso  that  if  they  died  before  the  portions  became  payable,  or 
married  without  the  consent  in  writing  of  Sir  Henry  John  Parker,  if  living,  or  of  the 
trustees  if  he  should  be  dead,  such  portions  should  not  be  raised,  but  should  cease 
for  the  benefit  of  the  person  or  persons  next  in  remainder.  This  settlement  contained 
a  power  authorising  Sir  Henry  John  Parker,  with  the  consent  of  John  Page  and 
Jonathan  Tyers  or  the  survivor,  by  deed  or  writing,  executed  in  the  presence  of  two 
witnesses,  to  revoke  the  uses,  and  create  new  uses,  provided  the  same  were  for  the 
benefit  of  the  said  John  Parker,  Catherine  Parker,  and  Margaret  Sophia  Parker. 

Sir  Henry  John  Parker  afterwards,  in  the  year  1  758,  sold  the  other  moiety  of  the 
Hatch  estate  to  John  Page. 

Catherine  Parker  and  Margaret  Sophia  Parker  married  without  the  consent  of 
tlieir  father. 

John  Page,  by  his  will,  dated  the  3d  of  January  1764,  devised  his  freehold  messu- 
ages, etc.  in  Throgmorton  Street,  London,  and  also  his  undivided  moiety  of  the  Hatch 
estate,  which  he  had  purchased  of  Sir  Henry  John  Parker,  unto  and  to  the  use  of  his 
grandson,  John  Parker,  and  the  heirs  of  his  body  lawfully  to  be  begotten,  with 
remainders  over  ;  and  he  gave  the  residue  of  liis  personal  estate  to  his  three  grand- 
children, John  Parker,  Catherine  Parker,  and  Margaret  Sophia  Parker,  equally 
to  be  divided  between  them.     He  died  in  the  year  1765. 

[330]  John  Parker  attained  the  age  of  twenty-one  years  in  the  beginning  of  the 
vear  1766,  and  thereupon  he  became  seised  in  fee  simple  in  possession  of  one  undivided 
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moiety  of  tlio  Hatch  estate,  by  vii'tue  of  the  trusts  of  the  settlement  of  tlie  25tli  of 
October,  1753  ;  he  was  also,  uuder  the  will  of  John  Page,  seised  of  an  estate  tail  in 
possession  in  the  other  undivided  moiety  of  the  Hatch  estate,  etc.  ;  he  was  also  en- 
titled, under  the  will  of  John  Page,  among  other  personal  property,  to  a  third  part 
or  share  of  a  large  bond  debt  due  from  Sir  Henry  John  Parker  to  the  estate  of  John 
Page.  In  the  year  17G7,  John  Parker  levied  fines,  and  suffered  recoveries  of  the 
moiety  of  the  Hatch  estate,  etc.,  and  limited  them,  together  with  the  other  moiety 
of  the  Hatch  estate,  to  which  he  was  entitled,  under  the  settlement  of  the  25th  of 
October  175.3,  to  such  uses  as  he  should  by  deed  or  will  appoint,  and  for  default  of 
appointment  to  himself  for  life,  with  remainder  to  his  father,  in  fee  simple. 

In  the  beginning  of  the  year  1762,  the  creditors  of  Sir  Henry  John  Parker  had 
become  pressing  ;  several  actions  had  been  brought,  and  .some  judgments  obtained 
against  him  ;  and  his  furniture  and  other  effects  at  Talton,  having  been  taken  in 
execution,  he  borrowed  a  sum  of  £700  of  one  John  Treacher  to  satisfy  the  debt ;  and  by 
a  deed  dated  the  19th  of  January  1762,  he  assigned  the  furniture  and  the  other  effects 
to  Treacher  to  sell,  for  the  purpose  of  repaying  his  loan.  By  a  subsequent  deed, 
dated  the  13th  of  February  17G2.  between  Sir  Henry  John  Parker,  of  the  one  part, 
and  Thomas  Snow,  gentleman,  of  the  other  part,  reciting  the  above-mentioned  deed 
of  the  19th  of  January  1762,  Sir  Henry  John  Parker  assigned  to  [331]  Snow  the 
surplus  money  which  should  arise  from  the  sale  of  the  effects  (after  payment  of  the 
money  due  to  Treacher,  and  the  expenses),  and  also  the  rents  and  profits  of  all  his 
estates  (except  those  of  the  estate  in  Wiltshire,  which  came  to  him  from  Robert  Hyde, 
amounting  to  the  annual  sum  of  £70  or  thereabouts),  for  a  term  of  seven  years,  or 
until  such  time  as  the  debts  therein  mentioned,  and  the  incident  charges,  should  be 
satisfied,  upon  trust,  to  apply  the  same  in  manner  therein  mentioned  in  or  towards 
payment  of  the  debts  therein  specified,  which  were  then  due  from  Sir  Henry  John 
Parker,  and  of  such  other  debts  as  within  the  said  term  of  seven  years  might  appear 
to  be  justly  due  and  owing  from  him. 

The  bill  filed  by  the  Appellant  contained  allegations  to  the  effect  before  stated, 
and  then  proceeded  to  make  the  following  case  : — 

Immediately  after  John  Parker  came  of  age,  Sir  Henry  John  Parker,  with  the  view 
of  relieving  himself  from  his  embarrassments,  entered  into  an  agreement  with  his 
son,  by  which  the  latter  was  to  become  a  purchaser  of  his  life  estate  and  reversionary 
interest  in  the  estates  at  Talton  and  Tredington,  in  consideration  of  a  sum  of  £700 
and  of  an  annuity  of  £200  per  annum,  to  be  paid  to  him  (Sir  Henry  John  Parker) 
for  his  life.  A  deed,  or  an  agreement  in  writing,  was  executed  by  Sir  Henry  John 
Parker  and  his  son  for  carrying  this  arrangement  into  effect,  or  connected  with  it. 

Mr.  John  Parker,  soon  after  his  attaining  the  age  of  twenty-one  years,  became, 
by  virtue  of  the  above-mentioned  agreement  with  his  father,  entitled  in  any  event, 
for  the  time  being,  to  the  estates  at  Talton  and  Tredington  ;  and  resided  in  the  year 
1768  at  the  mansion  house  at  Talton.  He  also  [332]  laid  out  a  sum  of  £1500  in 
rebuilding  the  house  in  Salisbury  Court  ;  and  exercised  various  acts  of  ownership 
over  the  property,  particularly  by  granting  a  lease  for  twenty-one  years. 

Mr.  John  Parker  having  purchased  another  estate  at  Armscott,  in  the  parish  of 
Tredington,  made  his  will,  dated  the  2d  of  August  1769,  and  duly  attested  so  as  to 
pass  real  estates,  in  which  he  described  himself  as  of  Talton  :  and  thereby,  after 
directing  all  his  just  debts  to  be  fully  paid  and  satisfied,  he  gave  and  devised  all  his 
freehold  and  leasehold  estates  whatsoever  and  wheresoever,  that  he  was  seised  or 
possessed  of,  or  otherwise  was  or  should  be  entitled  unto,  in  reversion,  remainder 
or  expectancy,  unto  his  father  the  said  Sir  Henry  John  Parker,  and  his  assigns,  for 
his  life  ;  and  from  and  after  his  decease,  he  gave  and  bequeathed  his  estate  in  Shorter's 
Court,  and  the  moiety  of  his  estate  at  Hatch,  and  all  such  other  his  real  estates  as 
were  devised  to  him  by  the  will  of  his  late  grandfather  John  Page,  unto  Henry  Parker, 
esquire  (the  father  of  the  Respondent),  and  Daniel  Fox,  their  heirs  and  assigns  for 
ever,  upon  certain  trusts  thereby  declared,  for  the  benefit  of  his  sisters,  Margaret 
Sophia  Strode  and  Catherine  Garstin  ;  and  in  case  his  said  two  sisters  should  happen 
to  die  without  issue  before  the  above-mentioned  estates  should  be  conveyed  to  them 
by  virtue  of  his  will,  then  he  directed  that  the  same  should  be  conveyed  and  assured 
unto  his  own  right  heirs  for  ever ;  he  then  gave  and  devised  the  manor  and  capital 
messuage  called  Talton,  with  the  estate  thereto  belonging,  the  farms  called  Tredington 
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Farm  and  Knowland's  Farm,  in  the  parish  of  Tredington,  and  all  other  his  manors 
and  estates  in  Worcestershire  and  Warwickshire,  his  house  in  Salisbury  Court,  the 
other  [333]  moiety  of  his  estates  at  Hatch,  and  all  other  estates  whatsoever  and  where- 
soever, which  descended  or  came  to  him,  or  which  should  descend  or  come  to  him 
from  his  father,  to  his  two  sisters,  Margaret  and  Ann  Parker,  their  heirs,  executors, 
administrators,  and  assigns,  for  ever,  as  tenants  in  common,  and  not  as  joint  tenants. 
The  testator  tlien,  after  giving  a  few  legacies,  gave  all  the  rest  and  residue  of  his  per- 
sonal estate  to  his  father,  and  appointed  his  father  sole  executor  of  his  will,  if  he  should 
he  living  at  the  time  of  his  decease  ;  but  if  his  father  should  be  dead,  then  he  gave 
and  bequeathed  to  his  two  sisters,  Margaret  and  Ann  Parker,  all  the  furniture, 
plate,  household  goods,  utensils,  cattle,  chattels,  and  all  other  things  whatsoever 
that  should  be  in  his  possession  in  and  about  Talton  House,  equally  to  be  divided 
between  them  ;  and  all  other  his  personal  estate  that  he  should  die  possessed  of,  he 
gave  and  bequeathed  equally  amongst  his  four  sLsters,  share  and  share  alike  ;  but 
in  case  his  personal  estate  at  the  time  of  his  decease  should  be  insufficient  for  the 
payment  of  his  debts  and  legacies,  then  lie  charged  the  same  upon  all  his  real  estates  ; 
and  in  case  his  father  should  die  before  him,  then  he  appointed  the  said  Henry  Parker 
and  Daniel  Fox  executors  of  his  will. 

He  afterwards  made  a  codicil  to  his  will,  which  is  dated  the  2d  of  September  1769, 
and  which  was  duly  attested  so  as  to  pass  real  estates,  and  thereby  he  gave  and  de- 
vised unto  his  father,  his  heirs  and  assigns  for  ever,  the  estate  at  Armscott.  And 
after  reciting  that  his  father  formerly  executed  a  bond  in  the  penal  sum  of  £2000, 
conditioned  for  payment  of  £1000  and  interest  to  his  late  grandfather,  John  Page, 
the  third  part  whereof,  in  case  the  same  [334]  should  be  paid,  would  belong  to  him 
the  testator,  and  the  other  two-thirds  to  his  sister,  Margaret  Sophia  and  Catherine, 
he  declared  his  mind  and  will  to  be,  that  no  part  of  the  principal  and  interest  due  on 
the  bond  should  be  paid  by  his  father,  but  that  the  same,  etc.  should  be  delivered 
up  to  his  father  to  be  cancelled.  And  his  will  was,  that  if  any  suit  should  be  com- 
menced against  his  father  on  account  of  the  said  bond,  or  otherwise,  or  against  his 
sisters,  Margaret  and  Ann  Parker,  or  either  of  them,  by  his  said  sisters,  Margaret 
Sophia  and  Catherine,  or  by  their  present  or  future  husbands,  or  by  the  trustees 
under  the  will  of  his  grandfather,  or  by  any  or  either  of  them,  or  by  any  other  person 
or  persons,  in  order  to  obtain  for  his  sisters,  Margaret  Sophia  and  Catherine,  or  for 
their  husbands  or  children  respectively,  any  further  or  other  benefit  or  advantage 
than  he  had  given  them  by  his  will,  or  in  case  any  suit  or  prosecution  should  be  com- 
menced in  order  to  vacate,  defeat,  or  impeach  his  will,  or  the  codicil,  or  the  true 
meaning  thereof,  or  of  any  part  thereof,  then  and  in  either  of  the  said  cases,  the  person 
or  persons  so  promoting  any  such  suit  or  suits,  and  for  whose  benefit  and  advantage 
such  suit  or  suits  should  be  commenced  or  prosecuted,  and  his,  her,  or  their  issue 
respectively,  should  respectively  forfeit  and  lose  all  benefit  and  advantage  by  virtue 
of  his  said  will.  And  he  did  thereby  revoke  all  the  bequests  in  his  said  will  in  favour 
of  such  person  or  persons  ;  and  he  did  in  such  case  or  cases  thereby  give  and  devise 
all  such  estates  real  and  personal,  so  by  him  meant  and  intended  to  be  forfeited,  unto 
his  father,  his  heirs,  executors,  and  administrators,  for  ever  :  and  he  appointed  his 
father  to  be  his  sole  executor. 

[335]  Mr.  John  Parker  died  in  September  1769,  without  issue ;  he  left  Sir  Plenry 
John  Parker,  his  father,  and  Margaret  Parker  and  Ann  Parker,  his  sisters  of  the  half 
blood,  and  Catherine  Garstin  and  Margaret  Sophia  Strode,  his  sisters  of  the  whole 
blood,  him  surviving. 

Sir  Henry  John  Parker  proved  his  son's  will  and  codicil,  as  his  executor,  and  re- 
ceived the  arrears  of  rent  due  to  him,  and  possessed  himself  of  the  rest  of  his  personal 
estate,  which  he  enjoyed  for  his  own  use  without  account.  He  also,  in  pursuance  of 
his  son's  will,  entered  into  the  possession  or  receipt  of  the  rents  and  profits  of  all  the 
estates  thereby  devised  to  him,  as  well  the  settled  estates,  as  those  at  Hatch,  at  Armscot 
and  in  Shorter 's  Court,  which  were  exclusively  the  property  of  his  son.  On  the 
15th  of  December  1769,  he  gave  a  power  of  attorney  to  Stephens,  to  manage  and 
let  the  houses  in  Salisbury  Court  and  Shorter's  Court  "(describing  them  as  his  houses), 
and  to  receive  the  rents  and  arrears  of  rent  due  in  respect  of  them.  Soon  after  his 
son's  death,  he  borrowed  a  sum  of  £900  of  one  Dorothy  Tyler,  upon  the  security  of 
the  estate  at  Armscot ;  and  by  deeds,  dated  the  25th  and  26th  of  May  1770,  between 
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himself,  of  the  one  part,  and  the  said  Dorothy  Tyler,  of  the  other  part,  he  made  a 
mortgage  in  fee  to  her  of  that  estate,  for  the  sum  so  borrowed  and  interest.  In  these 
mortgage  deeds  he  described  himself,  as  devisee  under  the  will  of  his  son,  the  said  John 
Parker,  and  treated  the  estate  as  his  absolute  property,  covenanting  that  he  was 
seised  in  fee  simple.  He  continued  till  his  death  in  the  enjoyment  of  the  estates  de- 
vised to  him  by  his  son  ;  and,  in  consequence  of  the  provisoes  contained  in  his  son's 
[336]  codicil,  he  was  exonerated  from  the  demands  made  upon  him  by  the  executors 
of  Mr.  Page  and  by  Mr.  and  Mrs.  Strode.  The  bond  debt  to  Mr.  Page's  estate  was 
not  paid  or  demanded,  and  a  suit  which  had  been  commenced  by  Mr.  and  Mrs.  Strode 
was  discontinued.  It  had  abated  by  the  death  of  Mr.  John  Parker,  who  was  one  of 
the  defendants,  and  was  not  revived. 

Sir  Henry  John  Parker  made  a  will,  dated  the  10th  of  November  1769,  which 
directed  that  his  debts  should  be  paid.  It  then  gave  to  Henry  Parker  (the  father 
of  the  Respondent),  and  Daniel  Fox,  all  that  his  manor  of  Talton,  with  its  rights, 
members  and  appurtenances,  and  all  that  his  capital  messuage  or  tenement  wherein 
he  then  dwelt,  called  Talton  House,  with  the  appurtenances,  and  all  the  farms,  lands, 
tenements  and  premises  thereunto  belonging,  and  all  other  his  freehold  manors, 
farms,  lands,  tenements  and  hereditaments  in  Worcestershire  and  Warwickshire  ; 
and  also  his  freehold  house  in  Salisbury  Court,  Fleet  Street,  London,  with  the  appur- 
tenances, and  also  one  undivided  moiety  or  half  part  of  the  manor,  estates,  lands, 
tenements  and  hereditaments,  situate  at  Hatch,  or  elsewhere,  in  the  county  of  Wilts, 
and  which  descended  to  him  as  heir  at  law  of  the  family  of  the  Hydes  ;  and  also 
all  other  his  freehold  estates  whatsoever,  and  wheresoever  that  he  had  a  power  of 
disposing  of ;  to  hold  the  same  to  the  said  Henry  Parker  and  Daniel  Fox,  their  heirs 
and  assigns  for  ever,  to  the  use  of  the  said  Henry  Parker  and  Daniel  Fox,  their  exe- 
cutors, administrators  and  assigns,  for  the  term  of  1000  years,  and  subject  thereto, 
as  to  one  moiety  of  the  said  estates,  to  the  use  of  his  daughter,  Margaret  Parker,  for 
life,  [337]  with  remainder  to  her  first  and  other  sons  successively  in  tail  male,  with 
remainder  to  his  daughter  Ann  Parker  for  life,  with  remainders  to  her  first  and  other 
sons  successively  in  tail  male,  with  other  remainders  over,  including  a  remainder 
to  Henry  Parker,  the  Respondent's  father,  for  life,  and  a  remainder  to  the  Respondent 
in  tail  male  ;  and  as  to  the  other  moiety  of  the  said  estates,  to  the  use  of  the  said  Ann 
Parker  for  life,  with  remainder  to  her  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  the  said  Margaret  Parker  for  life,  with  remainder  to  her  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  the  same  uses  to  which  he 
had  limited  the  first-mentioned  moiety. 

This  will  then  gave  to  Henry  Parker  and  Daniel  Fox  all  the  testator's  leasehold 
estates  in  the  parish  of  Tredington,  in  the  county  of  Worcester,  and  in  the  parish  of 
Hampton  in  Arden,  in  the  county  of  Warwick,  and  all  other  his  leasehold  estates 
whatsoever  and  wheresoever,  with  their  appurtenances,  for  all  the  estates,  terms  of 
vears,  and  interests  which  he  should  have  therein  respectively  at  the  time  of  his  decease, 
subject  to  the  rents  and  covenants  in  the  several  original  lease  or  leases  reserved  and 
contained,  upon  trust,  to  permit  the  same  persons,  one  after  another  respectively,  to 
enjoy  his  leasehold  premises,  and  to  receive  the  rents  and  profits  thereof,  in  the  same 
manner  as  such  persons  would  by  his  will  be  entitled  to  his  freehold  estates,  it  being 
his  intent  that  his  leasehold  estates  should  be  enjoyed  with  his  freehold  estates,  and 
remain  and  continue  to  the  same  persons,  and  to  the  same  uses,  as  long  as  the  law 
would  premit. 

[338]  The  will  then  declared,  that  the  term  of  1000  years  was  limited  to  Henry 
Parker  and  Daniel  Fox,  upon  trust,  by  sale  or  mortgage  of  the  estates,  or  with  the 
rents  and  profits,  or  otherwise,  as  they  might  think  fit,  to  raise  such  sum  of  money 
as  should  be  sufficient  and  necessary  for  the  payment  of  his  just  debts  and  legacies, 
or  anv  part  thereof,in  case  his  personal  estate  should  be  insufficient  for  those  purposes  ; 
and  also  such  further  sums  of  money  as  should  from  time  to  time  be  sufficient  and 
necessary  to  pay  any  fines  for  the  renewal  of  any  lease  or  leases,  or  putting  in  any 
life  or  lives  in  the  place  of  such  as  might  happen  to  drop  in  such  leasehold  premises  : 
and  that  all  such  new  leases  should  be  vested  in  the  said  Henry  Parker  and  Daniel 
Fox,  upon  the  same  trusts  as  thereinbefore  declared  concerning  the  said  leasehold 
premises ;  and  that  in  case  the  several  sums  of  money  above  mentioned  .should  be 
paid  as  thev  were  wanted,  by  the  person  or  persons  to  whom  the  immediate  reversion 
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or  remainder  of  the  premises  expectant  iipcm  the  term  of  1000  years  sliould  tor  the 
lime  being  belong  under  the  will,  tiien  the  said  monies  should  not  be  raised  by  virtue 
of  the  term,  but  the  said  term  should  cease  for  the  benefit  of  such  pei'son  or  persons. 

The  will  then  proceeded  as  follows  : — "  And  whereas  by  the  last  will  and  testament 
"  of  John  Page,  late  of  Putney,  in  the  county  of  Surrey,  esquire,  deceased,  several 
"  sums  of  money  therein  particularly  mentioned  are  given  to  his  grandson,  my  late 
"  son  John  Parker,  esquire,  deceased,  his  executors,  or  administrators,  upon  the  con- 
"  tingencies  in  such  will  particularly  expressed  ;  now  my  will  is,  that  in  case  any  sum 
"  or  sums  of  [339]  money  shall  become  due  and  payable  to,  or  become  vested  in  me, 
"  as  executor  of  my  said  son  John  Parker,  or  to  my  executors  or  administrators  by 
"  virtue  of  the  said  will,  then  I  do  give  and  bequeath  all  such  sum  and  sums  of  money 
"  as  I  am,  can,  shall,  or  may  be  entitled  unto,  or  have  a  power  of  disposing  of,  unto 
"  the  said  Henry  Parker  and  Daniel  Fox,  their  executors,  administrators  and  assigns, 
"  upon  trust,  nevertheless  and  to  the  intent  and  purpose  that  they  the  said  Henry 
"  Parker  and  Daniel  Fox,  or  the  survivor  of  them,  his  executors  or  administrators, 
"  do  and  shall  as  soon  as  conveniently  may  be,  after  the  said  trust  monies  sliall  become 
"  vested  in  them  by  virtue  of  this  my  will,  lay  out  and  invest  such  trust  monies  in  the 
"  purchase  of  freehold  lands,  tenements,  or  hereditaments,  in  the  counties  of  Worcester 
"  or  Warwick,  which  when  purchased  shall  be  conveyed  unto  the  said  Henry  Parker 
"  and  Daniel  Fox,  or  to  some  other  proper  trustees,  and  their  heirs,  upon  trust,  and 
'■  to  and  for  and  upon  such  and  the  same  uses,  trusts,  estates,  intents,  and  purposes, 
"  and  under  and  subject  to  the  same  provisoes  and  powers  as  are  above  mentioned, 
"  expressed,  and  declared  of  and  concerning  the  said  freehold  estates  by  virtue  of  this 
"  my  will  :  and  whereas  by  virtue  of  the  last  will  and  testament  and  codicil  of  my  said 
"  late  son  John  Parker,  deceased,  I  may  become  entitled  to  certain  devised  estates 
"  therein  particularly  mentioned,  by  reason  of  certain  forfeitures  therein  also  men- 
"  tioned,  which  will  become  vested  im  me,  my  heirs,  executors,  and  administrators, 
"  when  such  forfeiture  or  forfeitures  shall  be  incurred  ;  now  I  do  hereby  give,  devise, 
"  and  be-[340]-queath  all  the  freehold  and  leasehold  estates,  lands,  tenements,  and 
"  hereditaments,  which  I  can,  shall,  or  may  be  entitled  unto  by  virtue  of  the  said  will 
"  and  codicil  of  my  said  son,  or  otherwise  howsoever,  with  their  and  every  of  their 
"  appurtenances,  unto  Henry  Parker  and  Daniel  Fox,  their  heirs,  executors,  adminis- 
"  trators,  and  assigns,  upon  trust,  to  and  for  and  upon  such  and  the  same  uses,  trusts, 
"  estates,  intents,  and  purposes,  and  under  and  subject  to  the  same  provisoes  and 
"  powers  as  are  above  mentioned,  expressed,  and  declared  of  and  concerning  the  same 
"  freehold  estates  by  virtue  of  this  my  will." 

The  testator  then,  after  giving  some  pecuniary  legacies,  bequeathed  all  the  rest 
and  residue  of  his  personal  estate,  of  what  nature  or  kind  soever  that  he  sliould  die 
possessed  of,  unto  his  two  daughters,  Margaret  Parker  and  Ann  Parker,  their  exe- 
cutors, administrators,  and  assigns,  for  ever ;  and  he  appointed  his  said  two  daughters 
Margaret  and  Ann,  executrixes  of  his  will. 

By  a  codicil,  dated  the  18th  of  June,  1771,  Sir  Henry  John  Parker,  after  reciting 
that  he  had  by  his  will  given  all  the  freehold  and  leasehold  estates  which  he  should  die 
possessed  of,  and  that  he  had  the  power  of  disposing  of,  unto  his  trustees,  Henry  Parker 
and  Daniel  Fox,  upon  the  above-mentioned  trusts,  limited  remainders  in  the  same 
estates,  to  his  daughters,  Mrs.  Strode  and  Mrs.  Garstin,  and  their  first  and  other  sons 
in  tail  male,  to  take  effect  after  the  limitations  in  his  will  to  his  daughters  Margaret 
Parker  and  Ann  Parker  and  tlieir  issue,  and  previously  to  the  other  limitations  con- 
tained in  his  will.  By  this  codicil  he  also  directed  his  trustees,  Henry  Parker  and 
Daniel  Fox,  [341]  to  raise,  by  sale  or  mortgage  of  such  parts  of  his  freehold  and  lease- 
hold estates  as  they  should  think  fit,  such  sums  of  money  as  should  be  sufficient  to 
discharge  his  debts  and  legacies,  and  also  for  the  renewal  of  any  lease  or  leases,  so  that 
all  his  personal  estate  might  be  exonerated  from  all  such  debts  and  legacies,  and  fines 
for  the  renewal  of  leases,  and  go  clear  to  his  executrixes. 

Sir  Henry  John  Parker  died  about  the  month  of  October  1771.  He  left  his  four 
daughters,  Margaret  and  Ann  Parker,  Mrs.  Strode,  and  Mrs.  Garstin,  his  co-heiress 
at  law.  Upon  his  death,  Margaret  and  Ann  Parker  entered  into  possession  of  the 
estates  at  Talton  and  Tredington,  and  of  the  house  in  Salisbury  Court,  as  well  as  of  the 
other  estates  devised  to  them  by  their  brother,  Mr.  John  Parker,  and  they  from  time 
to  time  renewed  the  lease  for  lives  of  the  leasehold  part  of  the  eistates. 
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Daniel  Fox  died  in  the  life-time  of  Henry  Parker.  The  Respondent  was  the  per- 
sonal representative  of  his  father. 

Margaret  Parker  died  in  the  month  of  May  1 785,  having  by  her  will,  dated  tlie  1st 
of  May  1 780,  and  duly  attested  so  as  to  pass  real  estates,  devised  all  her  estates  to  her 
sister  Ann  Parker,  her  heirs  and  assigns,  and  bequeathed  the  residue  of  her  personal 
estate  to  her  said  sister,  whom  she  appointed  her  executrix.  She  left  her  sister  heiress 
at  law. 

Upon  the  death  of  Margaret  Parker,  Ann  Parker  entered  into  the  possession 
of  the  estates  at  Talton,  Tredington,  and  in  Salisbury  Court,  and  of  the  other  estates 
devised  to  her  and  her  sister  by  their  brother,  and  continued  in  possession  of  the  same 
until  her  death,  and  from  time  to  time  renewed  the  lease  for  live.s  of  the  leasehold  part 
of  the  premises. 

[342]  Ann  Parker  made  her  will,  dated  the  1st  of  August  1811,  and  duly  attested 
so  as  to  pass  real  estates,  and  thereby  devised  the  house  in  Salisbury  Court  to  the  Ap- 
pellant, his  heirs  and  assigns  for  ever  ;  and  she  devised  the  manor  and  mansion-house 
at  Talton,  the  farm  at  Tredington,  and  the  estates  at  Hatch,  to  Harry  (Henry)  Parker 
(the  father  of  the  Respondent),  in  fee  simple  ;  and  she  appointed  the  Respondent  to 
be  her  executor,  and  gave  him  a  legacy  of  £500,  and  gave  the  residue  of  her  personal 
property  to  the  Appellant  and  his  sister.  This  will  was  made  with  the  knowledge 
and  privity  of  the  Respondent  and  his  father. 

Harry  Parker  died  in  the  life-time  of  Ann  Parker.  Ann  Parker  died  in  January 
1814,  without  issue,  leaving  the  Appellant  her  heir  at  law,  who  was  also  heir  at  law 
of  John  Parker,  of  Mrs.  Strode  and  Mrs.  Garstin,  and  of  Sir  Henry  John  Parker. 

Upon  the  death  of  Ann  Parker,  the  Appellant,  as  heir  at  law,  entered  into  posses- 
sion of  the  mansion-house  and  estate  at  Talton.  Tredington,  and  in  Salisbury  Court, 
or  the  chief  part  thereof  :  and  the  Respondent  afterwards  brought  an  ejectment 
against  him,  to  obtain  possession  of  the  mansion-house  at  Talton,  and  gave  notice  to 
the  tenants  not  to  pay  their  rents  to  the  Appellant,  in  which  action  judgment  was 
obtained  by  default. 

The  original  bill  was  filed  by  the  Appellant,  on  the  2(5th  of  August  1814,  in  the 
High  Court  of  Chancery,  stating  the  circumstances  of  the  case  to  the  effect  herein- 
before stated,  and  praying  that  it  might  be  declared  that  Sir  Henry  John  Parker, 
by  accepting  the  benefits  given  to  him  by  the  will  and  codicil  of  John  Parker,  his  son, 
elected  and  bound  [343]  himself  to  conform  thereto,  in  regard  to  the  devises  contained 
in  the  will  of  the  settled  estates  ;  and  that  under  the  circumstances  therein  mentioned, 
the  Appellant  was  entitled  to  the  said  estates,  and  that  he  might  be  quieted  in  the 
possession  thereof  ;  and  that  the  Respondent,  his  attornies  and  agents,  might  be 
decreed  to  convey  or  release  the  same  to  the  Appellant,  and  produce  and  deliver  up 
to  the  Appellant  all  title-deeds,  evidences,  and  writings  relating  to  the  said  estates, 
and  for  an  injunction  to  restrain  the  Defendant's  proceedings  at  law. 

The  Respondent  appeared,  and  put  in  an  answer  to  the  original  bill,  claiming  to 
be  entitled  as  tenant  in  tail,  under  the  will  of  Sir  Henry  John  Parker.  Exceptions 
to  the  answer  were  taken  and  allowed,  and  the  Appellant  afterwards  amended  the 
original  bill. 

The  Respondent  in  the  mean  time  proceeded  in  his  ejectment,  and  obtained  judg- 
ment thereon  ;  and  the  Appellant  on  the  8th  of  May  1815  exhibited  a  supplemental 
bill  against  the  Respondent,  praying  that  the  Respondent  might  elect  whether  he 
would  take  under  or  against  the  will  of  Ann  Parker,  and  that  the  Appellant  might 
be  quieted  in  the  possession  of  the  estates  and  premises  at  Talton  and  Tredington,  or 
that  a  receiver  might  be  appointed  thereof,  and  that  an  account  might  be  taken  of 
the  rents  and  profits  thereof  received  by  the  Respondent,  and  of  the  timber  cut  by 
him  ;  and  that  the  Respondent  might  be  ordered  to  pay  such  rents  and  profits,  or 
the  value  of  such  timber,  to  the  receiver  or  into  court,  and  for  an  injunction  to  restrain 
the  Defendant  from  committing  waste,  and  from  proceeding  at  law.  The  statements 
in  the  supplemental  bill  related  chiefly  to  communications  [344]  between  the  Appellant 
and  Respondent,  and  to  proceedings  at  law  as  to  the  possession  of  the  mansion  house 
at  Talton,  not  material  to  the  question  of  the  equitable  title  to  the  estates. 

The  Respondent  put  in  his  further  answer  to  the  original  bill,  and  his  answer  to 
the  amended  bill  and  the  supplemental  bill. 

By  his  answer  to  the  original  and  amended  bill,  the  Respondent  admitted  the  settle- 
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mont  of  October  1741,  but  denied  all  knowledge  of  the  facts  alleged,  as  to  the  distressed 
circumstances  of  Sir  Henry  John  Parker.  He  admitted  his  belief  of  the  articles  of 
agreement  of  February  1766.  but  stated  that  they  contained  a  special  proviso  that 
such  agreement,  and  any  deeds  to  be  made  in  pursuance  of  it,  should  he  void  in  case 
of  the  death  of  the  son  in  his  father's  lifetime.  He  stated  the  loss  of  the  original 
agreement,  and  referred  to  an  abstract  of  it  which  was  in  the  handwriting  of  Mr. 
Hunt,  the  family  solicitor,  and  was  introduced  by  him  into  the  draft  of  a  case  which 
was  laid  before  counsel.  He  denied,  to  his  belief,  that  John  Parker,  the  son,  was 
ever  let  into  possession  of  his  father's  estates  under  such  agreement,  or  ever  re- 
sided in  Talton  House  as  owner,  but  alleged  tliat  he  lived  there  as  an  inmate  with 
his  father.  He  admitted  the  will  of  John  Parker,  and  his  death  unmarried,  but 
denied  that  Sir  Henry  John  entered  upon  all  the  estates  thereby  devised  to  him  for 
life,  or  in  any  other  manner  than  he  was  possessed  thereof  under  his  marriage  settle- 
ment before  his  son's  death.  He  admitted  that  Sir  Henry  John  entered  upon  the 
Armscott  estate,  which  was  devised  to  him  by  his  son's  codicil,  in  fee  ;  and  said  he 
be-[345]-lieved  that  Sir  Henry  John  always  treated  and  considered  the  will  of  his 
son  as  void,  so  far  as  it  affected  to  devise  the  family  estates,  and  did  not  elect  to  take 
according  to  it.  He  admitted  the  death  of  Sir  Henry  John,  and  his  will,  but  insisted 
that  his  two  daughters,  Margaret  and  Ann,  entered  into  possession  of  the  estates 
thereby  devised  to  them  as  claiming  under  that  will,  and  not  under  their  brother's  ; 
that  Margaret  and  Ann  did  by  executing  divers  mortgages  and  other  deeds,  in  which 
the  will  and  codicil  of  their  father  were  recited  as  the  foundation  of  the  transactions 
therein  stated,  and  by  which  deeds  the  family  estates  were  mortgaged  to  raise  money 
to  pay  the  debts  of  Sir  Henry  John  in  order  that  his  personal  estate  might  go  clear 
to  his  daughters,  and  also  by  divers  letters,  admitted  and  shewed  themselves  as  taking 
under  the  will  of  their  father,  and  not  their  brother.  He  said  he  believed  that  Sii' 
Henry  John  devised  to  his  trustees  his  leasehold  estate  at  Tredington,  held  under  the 
bishop,  and  authorized  his  trustees  to  raise  money  by  mortgage  for  the  renewals 
thereof  ;  and  that  they  did  raise  money  by  mortgage  for  the  purpose,  with  the  consent 
of  Margaret  and  Ann  Parker,  who  were  parties  to  such  mortgage  ;  and  that  Ann 
Parker  (some  years)  afterwards  paid  off"  such  mortgage,  and  took  an  assignment 
thereof  in  trust  for  herself.  He  insisted  that  Margaret  and  Ann  Parker,  by  their 
several  acts,  after  the  death  of  their  father,  bound  themselves  in  equity  not  to  disap- 
point his  will,  and  that  their  heirs  claiming  under  them  are  in  like  manner  bound. 
He  said  he  believed  that  Sir  Henry  John  died  indebted  to  some  amount,  and  gave 
legacies  [346]  by  his  will  beyond  the  amount  of  his  personal  estate,  which  were  satisfied 
by  the  means  before  stated.  He  admitted  the  death  of  his  father  Sir  Henry  Parker 
in  the  lifetime  of  Ann  Parker,  but  insisted  that  the  estates  devised  by  her  to  Sir  Harry 
had  not  descended  to  the  Plaintiff  as  her  heir,  but  belonged  to  the  Defendant  under 
the  will  of  her  father.  He  claimed  to  be  entitled  to  the  estates  as  a  remainder  man 
in  tail  under  the  will  of  Sir  Henry  John  Parker ;  and  (subject  to  the  opinion  of  the 
Court)  he  claimed  the  house  in  Salisbury  Court  in  opposition  to  the  will  of  Ann  Parker, 
and  also  insisted  upon  retaining  the  legacy  of  £500  thereby  given  to  him. 

After  the  coming  in  of  this  answer,  an  injunction  which  had  been  obtained  by  the 
Plaintiff  for  want  of  answer  in  time  was  dissolved  on  the  merits.  Issue  being  joined 
in  the  cause,  witnesses  were  examined,  and  evidence  entered  into  on  both  sides,  con- 
sisting chiefly  of  the  documents  before  stated. 

On  the  part  of  the  Respondent,  proof  was  given  (among  other  things)  of  the  deaths 
of  the  several  persons  to  whom  Sir  Henry  John  Parker  had,  by  his  will,  limited  his 
Talton  and  other  estates,  comprised  in  the  settlement  of  17'11,  precedent  to  the  Re- 
spondent ;  and  of  the  hand-writing  of  Ann  Parker  to  (among  other  papers)  the  letters 
addressed  by  her  to  Sir  Henry  Parker,  and  also  the  hand-writing  of  Mr.  Hunt  to  the 
abstract  of  the  agreement  of  February  1766,  with  the  notes  at  the  foot  of  it. 

On  the  2d  of  June  1818,  the  cause  came  on  for  hearing  before  Sir  Thomas  Plunier, 
then  Master  of  the  Rolls,  who,  after  a  hearing  of  several  days,  [347]  made  a  decree  :  * — 
"  That  the  Plaintiff's  bills  (except  so  much  of  the  supplemental  bill  as  prayed  that 
"  the  Defendant  might  elect  whether  he  would  take  under  or  against  the  will  of  Ann 
"  Parker  in  the  pleadings  named)  should  stand  dismissed  out  of  that  court ;  anil  that 

*  See  the  Report,  1  Swan.  359. 
803 


VII  BLIGH  N.  S,  DILLON  V.  PARKER  [1833] 

"  the  Defendant  Sir  William  Parker,  by  his  counsel  then  electing  to  take  against  the 
will  of  Ann  Piirker  the  premises  in  Salisbury  Court.  Lonrlon,  therein  mentioned 
"  to  be  devised  to  the  Plaintiff',  his  Honour  declared,  that  the  Defendant  was  bound 
"  to  relinquish  the  legacy  of  £500  by  the  will  given  to  him,  and  that  he  was  bound 
"  to  account  for  the  personal  estate  of  the  said  testatrix,  without  retaining  the  same. 
"  And  his  Honour  ordered  and  decreed,  that  the  Defendant  Sir  William  Parker  should 
"  be  let  into  possession  of  the  house  and  premises  situate  in  Salisbury  Court,  with 
"  liberty  for  the  parties  to  apply  to  the  court  as  there  should  be  occasion.'' 

On  the  hearing  of  the  cause  at  the  Rolls,  the  Appellant  was  unable  to  make  out 
the  fact  of  the  agreement  as  alleged  by  his  bill  to  have  been  made  between  Sir  Henry 
John  Parker  and  his  son  Mr.  John  Parker  ;  and  the  Respondent  not  having  the 
original  agreement  in  his  possession,  with  the  conditions  annexed  to  it,  as  stated  in 
his  answer,  attempted  to  prove  the  same  by  the  secondary  evidence  of  the  abstract 
hereinbefore  stated  ;  but  such  evidence  was  rejected  by  the  Master  of  the  Rolls  :  the 
fact  of  the  agreement  was  therefore,  on  both  sides,  put  out  of  the  question. 

The  decree  of  the  Master  of  the  Rolls  was  afterwards  passed  and  entered  ;  but 
the  Plaintifl'  con-[348]-ceiving  himself  aggrieved  thereby,  on  this  day  presented  his 
petition  to  Lord  Eldon,  then  Lord  Chancellor,  and  thereby  prayed  that  the  decree 
might  be  reversed,  and  that  in  the  meantime  all  further  proceedings  in  the  cause 
might  be  stayed. 

The  petition  and  appeal  came  on  for  hearing  before  Lord  Eldon  in  the  month  of 
April  1822,  and  on  the  -ith  day  of  May  he  pronounced  his  judgment,*  affirming  the 
decree  of  the  Master  of  the  Rolls. 

On  this  appeal  to  the  Lord  Chancellor,  the  Appellant,  thinking  he  might  better 
his  case  by  proof  of  the  agreement  between  Sir  Henry  John  Parker  and  his  son,  referred 
to  the  answer  of  the  Respondent  upon  the  subject,  which  was  therefore  read,  and 
established  the  fact  of  the  agreement  with  the  special  condition  annexed  to  it,  as  stated 
in  the  Respondent's  answer. 

The  appeal  was  against  these  decrees.! 

For  the  Appellant. — Mr.  John  Parker,  by  the  effect  of  arrangements  made  between 
himself  and  his  father,  after  his  attaining  the  age  of  twenty-one  years,  had  acquired, 
or  ought  to  be  prestuned  to  have  acquired,  a  title  to  the  estates  in  question  in  this 
suit,  and  more  especially  to  the  house  in  Salisbury  Court,  by  virtue  of  which  the  same 
passed  by  his  will,  and  became  vested  in  Margaret  Parker  and  Ann  Parker.  If  Mr. 
John  Parker  had  not  acquired  a  title  to  the  estates  in  question,  enabling  [349]  him 
to  devise  the  same,  Sir  Henry  John  Parker,  by  accepting  the  benefits  conferred  on 
him  by  the  will  and  codicil  of  his  son,  and  by  claiming  under  the  same,  elected  and 
bound  himself  to  confirm  the  will  and  codicil,  and  to  give  effect  to  the  devise  of  the 
estates  therein  contained.  Edwards  r.  Morgan. J  The  will  and  codicil  of  Sir  Henry 
John  Parker,  taken  together,  did  not  in  the  sound  construction  thereof,  and  in  the 
state  in  which  his  affairs  were  at  the  time  of  his  death,  raise  a  case  of  election  as  against 
Margaret  Parker  and  Ann  Parker  ;  nor  did  they  take  any  benefits  under  the  will  and 
codicil  of  Sir  Henry  John  Parker.  Margaret  Parker  and  Ann  Parker  did  not  in 
any  manner  relinquish,  or  bind  themselves  to  relinquish,  their  right  and  title  to  the 
estates  in  question  ;  and  Ann  Parker,  by  her  will  (made  with  the  privity  of  the  Re- 
spondent, and  without  objection  on  his  part),  expressly  asserted  her  right  to  the  same. 
The  possession  and  enjoyment  of  the  estates  in  question,  having  during  the  period 
between  the  death  of  Sir  Henry  John  Parker  and  the  death  of  Ann  Parker  been  con- 
sistent with  the  title  of  the  Appellant,  his  claim  has  not  been  barred  or  prejudiced 
by  length  of  time. 

For  the  Respondent. — The  will  of  John  Parker  the  son  did  not  raise  any  case 
of  election  as  against  Sir  Henry  John  Parker  his  father ;  and  if  it  had  raised  any 

*  See  the  Report,  1  Jacob,  505. 

t  The  case  before  the  House  of  Lords  was  first  argued  in  1830  by  Mr.  Dillon  the 
Appellant  for  himself,  and  by  Mr.  Home  and  Mr.  Pepys  for  the  Respondent ;  and 
Mr.  Dillon  being  taken  ill  before  the  conclusion  of  the  reply,  the  case  was  again  argued 
in  1833  by  Sir  Edward  Sugden  for  the  Appellant,  and  by  Sir  W.  Home  and  Mr.  Pepys 
for  the  Respondent. 

t  1  Bligh,  NewSer.,404. 
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such  case  of  election,  Margaret  and  Ann  Parker,  the  daughters  of  Sir  Henry  John 
Parker,  could  alone  have  called  upon  their  father  to  elect,  and  they  never  did  so  ; 
and  he  never  elected  to  renounce  his  title  to  the  property  claimed  by  the  [350]  Ajipel- 
lant.  -Margaret  and  Ann  Parker  not  only  did  not  call  upon  their  father  to  elect, 
but  they  took  large  benefits  under  the  will  by  which  he  disposed  of  the  property 
claimed  by  the  Appellant  ;  and  they  by  repeated  acts  confirmed  the  dispositions 
made  by  the  will  of  their  father,  and  elected  to  take  luider  it ;  and  it  is  therefore 
not  competent  for  the  Appellant,  claiming  under  them,  now  to  dispute  the  disi^osi- 
tions  of  that  will.  The  equity  under  which  the  Appellant  claims,  if  any  such  ever 
existed,  arose  upwards  of  forty-three  years  before  the  bill  was  filed,  and  never  was 
asserted  by  the  parties  through  whom  the  Appellant  claims.     Cholmondley  v.  Clinton.  * 

(August  19.)  Lord  Lyndhurst. — 1  propose  to  move  your  Lordships  for  the  judg- 
ment of  this  House  in  the  case  of  Dillon  v.  Parker,  which  was  argued  last  week  at  your 
Lordships"  bar.  It  is  the  case  of  an  appeal  from  a  decree  of  Lord  Chancellor  Eldon, 
which  decree  affirmed  a  previous  decree  pronounced  at  the  Rolls  by  Sir  Thomas  Plun.er, 
when  he  presided  in  that  court.  The  question  relates  to  certain  property  that  formed 
the  subject  of  the  marriage  settlement  of  Sir  Henry  John  Parker,  in  the  year  1741. 
There  is  no  question  that  the  title  at  law  to  this  property  belongs  to  Sir  William  Parker, 
who  is  the  Respondent  in  this  case  ;  indeed  the  very  proceeding  that  has  been  adopted 
is  an  admission  that  the  title  at  law  belongs  to  him  ;  but  it  is  contended  that  circum- 
stances of  equity  arose  many  years  back,  as  far  back  as  the  year  1769  or  1771,  which 
gave  to  the  Appellant  an  equitable  right,  sufficient  to  control  the  legal  right  [351] 
of  Sir  William  Parker.  Now,  where  the  legal  title  is  admitted,  the  party  who  insists 
on  an  equitable  title  for  the  purpose  of  over-reaching  and  controlling  the  legal  title 
must  make  out  a  clear,  distinct,  and  satisfactory  case  ;  and  the  question  will  be  in 
this  cause,  whether  your  Lordships  are  of  opinion,  upon  the  argument  which  was  ' 
delivered  at  your  bar,  that  such  a  satisfactory  case  of  equity  has  been  made  out  as 
ought  to  induce  your  Lordships  to  give  judgment  in  favour  of  that  equitable  title 
so  as  to  displace  the  legal  title  of  the  Respondent. 

The  first  question  which  arises  in  this  case  is  upon  the  will  of  Mr.  John  Parker, 
the  .son  of  Sir  Henry  John  Parker.  It  is  argued  on  the  part  of  the  Appellant,  that 
that  will  tendered  a  case  of  election.  Undoubtedly  the  Master  of  the  Rolls,  when 
the  case  was  before  him,  gave  it  as  his  opinion,  that  that  will  did  raise  a  case  of  election  ; 
but  when  the  case  was  before  the  Master  of  the  Rolls,  the  agreement  entered  into 
between  the  father  and  the  son  was  not  in  evidence  before  him.  Some  attempt  was 
made  to  introduce  that  agreement,  but  that  attempt  entirely  failed.  When  the 
case  came  before  Lord  Eldon  in  the  Court  of  Chancery,  that  defect  was  supplied  ; 
evidence  of  the  agreement  was  given  by  the  Appellant ;  he  read  that  agreement, 
as  part  of  his  evidence,  out  of  the  answer  of  the  Defendant ;  and  taking  the  facts 
contained  in  that  agreement  as  ]5i-oved,  and  considering  the  rights  and  situation 
of  the  parties  in  consequence  of  it,  connected  with  the  obscure  inaccurate  terms  of 
the  will  of  Mr.  John  Parker,  Lord  Eldon  was  of  opinion  that  it  was  extremely  difficult, 
if  not  impossible,  to  come  to  a  satisfactory  conclusion  as  to  what  the  will  of  testator 
really  was. 

[352]  I  have  read  that  will  again  and  again — I  have  attended  to  the  very  able 
argiunent  which  has  been  addressed  to  your  Lordshi]3s  upon  the  subject  of  it ;  and 
I  confess  that  at  this  moment  I  find  great  difficulty  in  coming  to  any  satisfactory 
conclusion — any  sound  conclusion,  as  to  what  the  will  of  the  testator  really  was. 
Whether  he  intended,  in  the  event  of  his  dying  in  the  lifetime  of  his  father,  to  dispose 
of  that  property  or  not,  is  extremely  questionable  ;  and  unless  I  can  see  my  way 
so  as  to  ascertain  with  some  degree  of  satisfaction  to  myself  what  the  meaning  of 
the  testator  was.  the  very  foundation  upon  which  a  case  of  election  is  to  be  raised 
must  altogether  fail. 

But  I  will  assume,  for  the  purpose  of  argument  for  a  moment,  that  it  was  the 
intention  of  Mr.  John  Parker  to  raise  a  case  of  election  :  the  next  point  which  it  is 
nbsolutely  necessary  for  the  Plaintiff  to  establish  to  your  entire  satisfaction  is  this, 
that  Sir  Henry  John  Parker  did  elect  to  take  under  that  will,  and  not  adversely 
to  the  will.     Now  upon  the  evidence  I  find  nothing  cle;ir  or  satisfactory,  to  my  mind, 
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to  show  that  he  made  any  election  to  take  under  that  will.  Looking  at  it  myself, 
1  am  not  satisfied  that  Sir  Henry  John  Parker  even  knew  he  was  bound  to  elect  under 
that  will ;  I  am  not  satisfied  that  he  even  thought  a  case  of  election  was  raised,  so 
as  to  call  upon  him  to  elect  ;  and  1  find  nothing  to  satisfy  me  either  that  he  thought 
he  was  bound  to  elect,  or  even  tliat  he  had  the  means  to  take  under  that  will  rathei- 
than  in  opposition  to  it.  Undoubtedly  I  find  that  he  took  benefits,  and  considerable 
benefits,  under  the  will ;  but  at  tlie  same  time  1  find  evidence  to  show  that  he  acted 
in  opjjosition  to  [353]  that  will.  1  think,  according  to  the  language  of  Sir  Thomas 
Plumer,  that  the  evidence  is  as  strong  to  show  that  he  acted  in  opposition  to  the  will, 
as  that  he  adopted  or  acted  upon  it. 

It  was  said  in  the  course  of  the  argument,  and  said  with  great  truth,  that  he  took 
considerable  benefits  under  the  will,  and  that  it  was  more  beneficial  for  him  to  adopt 
that  will.  That  would  be  an  argument  if  he  had  been  called  upon  and  required  to 
elect,  or  if  his  attention  had  been  directed  to  the  subject  to  show  how  he  had  made 
his  election  ;  but  there  is  no  evidence  to  show  that  his  attention  was  directed  to  the 
subject,  and  1  find  that  in  a  very  few  months  after  the  death  of  the  testator  (iMr.  John 
Parker),  Sir  Henry  took  a  course  directly  at  variance  with  that  will,  and  resisted 
the  provisions  of  the  will  as  strongly  as  it  was  possible  for  him  to  do.  Instead,  there- 
fore, of  being  satisfied  that  the  Plaintiff  has  made  out  a  case  in  equity,  founded,  first, 
upon  a  case  of  election  being  tendered  under  that  will,  and,  in  the  next  place,  of  Sir 
Henry  Parker  having  actually  elected  to  take  under  the  will ;  if  1  were  called  upon 
to  come  to  a  conclusion,  the  conclusion  in  my  mind  would  be  rather  that  the  will 
did  not  tender  a  case  of  election,  and  that  Sir  Henry  Parker  never  did  elect  to  take 
under  that  will,  that  he  manifested  as  strong  an  intention  to  take  adversely  to  that 
will,  as  he  did  to  elect  to  take  under  tliat  will,  and  that  no  case  of  election  had  been 
made  out. 

Much  argument  was  addressed  to  your  Lordships  from  the  bai-.  with  respect 
to  the  effect  of  the  agreement.  'J'luit  agreement,  containing  the  proviso,  was  made 
evidence  by  the  Appellant  him-[354]-self,  for  he  read  it  from  the  Defendant's  answer, 
and  there  is  nothing  in  the  case  whatever,  therefore,  shewing  that  that  agreement 
was  not  an  existing  and  binding  agreement  between  these  parties.  It  is  said,  that 
the  proviso  is  not  distinctly  set  out  and  stated  in  the  answer ;  I  think  it  is  sufficiently 
stated  for  the  purpose  of  leading  your  Lordships  to  a  distinct  understanding  of  what 
the  proviso  really  was.  If  it  is  not  sufficiently  stated  in  the  course  of  the  pleadings, 
that  might  have  been  set  right  by  the  Appellant. 

It  was  stated  also  at  the  bar,  that  the  proviso  was  an  unreasonable  proviso,  that 
the  agreement  taken  in  connection  witli  the  proviso  was  altogether  unreasonable 
and  improper.  I  entirely  agree  with  the  Noble  Lord  who  jsresided  in  the  Court  of 
Chancery  at  that  period,  that  it  is  quite  impossible  for  us  at  this  distance  of  time, 
sixty  years  after  the  transaction,  to  say  whether  or  not  that  agreement  was  reason- 
able or  unrea.sonable  as  between  these  parties.  Something  must  ilepend  ujion  their 
situation,  upon  the  .state  of  the  family  ;  and  witli  respect  to  the  stipulation  as  to 
not  marrying  without  the  consent  of  the  father,  it  is  to  be  observed,  tliat  the  same 
stipulation  was  attached  to  the  daughters  ;  they,  also,  if  they  married  without  his 
consent,  forfeited  part  of  their  inlieritance  as  a  consequence. 

It  was  further  argued  at  the  bar,  that  there  was  a  ground  to  jJresume  that  by 
some  subsequent  agreement  this  proviso  was  discharged.  1  find  nothing  to  lead 
to  a  satisfactory  conclusion  of  that  having  been  the  ease  ;  it  is  mere  conjecture,  mei'e 
probability,  or  rather  possibility.  I  find  nothing  laying  the  foundation  for  your 
Lordships  to  presume  any  such  fact. 

[355]  It  was  further  argued  with  respect  to  another  part  of  the  pi'operty,  namely, 
the  house  in  Salisbury  Coui't,  that  the  house  was  disposed  of  by  the  father  in  favoui' 
of  the  son.  I  do  not  find  any  sufficient  evidence  to  satisfy  me  of  that  fact.  That 
the  son  took  .some  interest  in  the  property,  and  that  he  took  an  interest  coujiled  with 
a  power  sutfieiently  extensive  to  authorize  him  to  grant  a  lease  for  twenty-niie  yeni's. 
I  do  not  deny,  but  we  have  no  further  evidence  to  satisfy  us  what  the  nature  of  that 
interest  was.  We  are  on  these  subjects  in  consequence  of  the  lapse  of  time,  and  the 
death  of  the  persons  who  were  witnesses  to  these  transactions,  altogether  in  the  dark. 
I  think  therefore,  as  to  the  first  part  of  the  case,  if  the  question  were  to  rest  here, 
the  Appellant  has  not  succeeded  in  establishing  any  such  case  of  equity,  as  it  would 
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be  necessary  for  him  to  establish  before  he  could  have  a  right  to  ask  for  your  Jjord- 
ships'  judgment  to  displace  the  legal  title  of  Sir  William  Parker. 

But  this  is  not  all ;  the  Plaintitt'  has  another  ditiiculty  to  contend  with,  a  difhculty 
arising  out  of  the  will  of  Sir  Henry  Parker.  Sir  Henry  Parker's  will  (it  appears 
to  have  been  admitted)  contained  a  case  of  election,  and  1  think  there  can  be  no  doubt 
upon  the  evidence  that  if  that  will  contained  a  case  of  election,  Margaret  and  Anne 
Parker  did  elect  to  take  according  to  that  will.  The  evidence  arising  out  of  the  deeds 
which  were  executed  during  the  life  of  Margaret  and  Anne,  (I  do  not  speak  so  much 
in  respect  to  the  operation  of  these  deeds,  and  the  points  to  which  they  were  addressed, 
as  to  the  statements  and  the  recitals  of  acknowledgment  contained  in  them)  shows 
at  least  to  my  satisfaction  beyond  all  doubt,  that  they  intended  to  take  under  [356] 
their  father's  will,  and  not  under  the  will  of  their  brother.  They  describe  themselves 
as  devLsees  for  life,  and  entitled  for  life  under  that  will,  they  describe  themselves 
as  holding  under  tliat  will,  and  in  addition  to  this,  after  the  death  of  Margaret,  there 
are  letters  coming  down  to  a  very  late  period  written  by  Anne,  in  which  she  also 
describes  herself  during  the  whole  of  that  period  as  holding  this  property  under  the 
will  of  her  father  :  as  far  therefore  as  declarations  made  by  parties  can  go  as  evidence 
of  their  intention,  we  have  that  evidence  for  the  purpose  of  shewing  that  these  ladies 
intended  to  take  under  the  will  of  their  father,  and  not  under  the  will  of  their  brother. 

We  are  asked  what  motive  could  they  have  for  preferring  to  take  under  the  will 
of  their  father.  The  estate  of  Armscott  it  is  said  was  mortgaged  nearly  to  its  full 
value,  and  with  respect  to  the  personal  projjerty  it  was  not  equal  to  the  amount  of 
the  debts.  1  again  repeat  what  I  before  said,  that  at  this  distance  of  time,  it  is  not 
possible  for  us  to  say  what  motive  they  had  for  their  conduct ;  they  might  have 
thought  that  the  settlement  of  the  property  by  their  father  was  a  good,  judicious 
and  proper  settlement.  Many  other  motives  which  we  cannot  now  discover  might 
have  operated  upon  their  minds  :  it  is  sufficient  for  us,  however,  to  see  that  in  their 
declaiations  they  over  and  over  again  state  that  they  held  and  enjoyed  this  property 
under  the  will  of  their  father,  without  at  this  distance  of  time  thinking  it  necessary 
for  us  to  do  that  which  the  death  of  witnesses  renders  it  impossible  to  do,  namely, 
to  ascertain  precisely  what  the  motives  for  this  election  were. 

It  has  been  further  said,  that  they  were  misled  [357]  by  their  law  agents  :  refer- 
ence has  been  made  to  a  case  that  was  stated  for  the  opinion  of  Mr.  Maddocks,  and 
it  has  even  been  suggested  that  a  gentleman  of  the  name  of  Fox,  who  was  one  of  the 
trustees,  and  was  by  profession  a  solicitor,  was  induced  to  mislead  these  ladies  in 
consequence  of  some  small  pecuniary  benefit,  namely,  I  think,  a  legacy  of  about  £50. 
I  admit  that  there  is  in  the  statement  of  the  case  for  Mr.  Maddocks  no  reference  to 
this  question  of  election  ;  but  Mr.  Hunt,  the  law  adviser  of  these  ladies,  lived  in  their 
neighbourhood,  they  were  in  constant  communication  with  him,  they  must  have 
known  the  will  of  their  brother,  and  in  all  probability  were  acquainted  also  with  the 
agreement  entered  into  between  the  father  and  the  son  ;  and  it  is  impossible  for  us, 
at  this  distance  of  time,  to  conjecture  as  to  what  took  place  between  the  parties  at 
that  time,  as  to  the  reasons  for  what  they  did  or  did  not  do. 

It  is  said  that,  these  transactions  having  taken  place  in  the  year  1771  or  1772, 
in  the  year  1780  Margaret  made  her  will,  by  which  slie  disposed"  of  the  bulk  of  her 
real  property,  describing  it  as  having  come  to  her  under  the  will  of  her  lirother. 
Under  what  circumstances  that  will  was  made,  we  are  not  informed  ;  but  after  her 
death,  Anne,  her  heiress  at  law,  succeeded  to  it.  It  is  through  Anne  Parker  that 
the  pr&sent  Defendant  claims,  and  after  the  death  of  Margaret,  those  letters  were 
written  in  which  she  recognizes  herself  as  holding  under  the  will  of  her  father,  and 
those  circumstances  occurred  to  which  I  have  referred.  It  appears  to  me  therefore 
upon  this  part  of  the  case,  which  raises  a  difficulty,  we  must  come  to  this  conclusion  : 
either  that  these  ladies  elected  to  take  under  the  will  of  their  [358]  father,  or,  living 
at  the  time,  they  knew  what  the  transaction  was  between  their  father  and  brother, 
they  knew  the  intention  of  their  brother,  and  tiiey  did  not  suppose  their  brother 
intended  to  raise  a  case  of  eleetioji.  but  they  considered  their  father  as  entitled  to  this 
jjroperty. 

Independently  of  these  considerations,  there  is  the  <|uestion  of  time.  The  learned 
einuisel  at  the  bar  stated,  that  he  did  not  understand  how  this  question  was  raised. 
It  appears  to  me  extremely  plain  and  simple.     Time  at  law  is  a  sufficient  bar  ;  ami 
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here  is  an  equity  which  arose  as  far  back  as  tlie  year  1769.  Those  persons  under 
whom  the  present  Plaintifl'  claims,  had  an  opportunity  at  that  time  of  raising  this 
question  of  equity,  and  had  an  opportunity  of  calhng  upon  their  father  to  elect :  they 
did  not  do  so.  This  question  of  equity,  if  it  ever  existed,  was  not  raised  at  that  time, 
the  right  was  never  challenged,  it  has  been  sufJ'ered  to  lie  dormant  sixty  years  (upwards 
of  forty  after  the  date  of  the  will),  and  it  appears  to  me,  according  to  the  principles 
of  Courts  of  Equity,  this  alone  would  be  sufficient  as  a  bar.  Upon  the  whole  view 
of  the  case  my  advice  and  motion  is,  that  the  judgment  of  the  Court  below  be 
affirmed. 

Upon  a  question  suggested  as  to  costs,  after  observations  made  by  the  agent  for 
the  Respondents  and  Sir  Edward  Sugden — 

Lord  Lyndhurst  said  :  It  is  at  first  view  a  most  involved  and  complicated  case, 
undoubtedly,  arising  out  of  transactions  occurring  many  years  ago.  I  should  propose 
an  affirmance  without  costs. 

Judgment  affirmed. 

[359]  ENGLAND. 

COURT  OF  CHANCERY. 

His  Catliolic  Majesty  Ferdinand  the  Seventh,  King  of  Spain  and  the  Indies, — 
Appellant;  J.  Hullett  and  C.  Widder, — Bcspondents  [1833]. 

[Mews'  Dig.  viii.  179,  181.  S.C.  1  CI.  &  F.  333.  See  Hullett  v.  Spain  {King  of), 
1828,  1  Dow  &  CI.  169,  and  note  thereto.  See  Prioleau  v.  U.  S.,  1866,  L.  R. 
2  Eq.  664 ;  U.  S.  of  America  v.  Wagner,  1867,  L.  R.  3  Eq.  730  ;  and  South 
African  Republic  v.  La  Compagnie  Franco-Beige  du  Chemin  de  Fer  du  Nord, 
[1898]  1  Ch.  190.] 

The  King  of  Spain  having  filed  a  bill  in  the  Court  of  Chancery  against  H.  & 
W.,  charging  them  with  the  receipt  of  money  from  his  agents,  a  demurrer 
was  filed  to  the  bill,  on  the  ground  that  a  sovereign  prince  could  not  sue 
in  England.  The  demurrer  having  been  overruled,  the  Defendants  filed 
a  cross  bill  against  the  King  of  Spain,  seeking  discovery  and  relief,  and 
put  in  an  answer  to  the  same  effect  as  the  cross  bill.  Upon  which  it  be- 
came necessary  for  the  Plaintiff"  to  amend  his  bill  ;  and  having  so  amended 
his  bill,  the  Defendants  obtained  an  order  for  the  usual  time  to  answer 
the  amended  bill  after  the  original  Plaintiff"  should  have  answered  the 
cross  bUl. 

Whereupon  a  motion,  supported  by  affidavit,  was  made  on  behalf  of  the  King 
of  Spain,  that  he  might  answer  the  cross  bill  by  deputy,  etc.,  submitting 
that  it  should  have  the  same  eS'ect  in  all  respects  as  if  put  in  upon  oath, 
or  that  the  answer  might  be  taken  without  oath  or  signature. 

This  motion  was  refused  by  order  of  the  Court  below,  and  the  order  affirmed 
upon  appeal. 

On  the  22d  of  December,  1827,  the  Appellant,  by  the  style  of  "His  Catholic 
"  Majesty  Ferdinand  the  Seventh,  King  of  Spain  and  the  Indies,  now  residing  at  his 
"  palace  of  the  Escurial,  near  Madrid,  [360]  in  the  kingdom  of  Spain,"  filed  his  original 
bill  of  complaint  in  the  Court  of  Chancery  in  England,  against  the  Respondents,  and 
against  one  Don  Justo  Jose  de  Machado.  That  bill  stated  two  pubhc  treaties,  the 
one  bearing  date  the  30th  day  of  May,  1811,  and  the  other  the  20th  day  of  November, 
1815,  between  the  governments  of  France,  Ru.ssia,  Austria,  Prussia,  and  England, 
and  to  which  the  government  of  Spain  was  an  acquiescing  party,  whereby  (among 
other  thing.s)  the  French  government  undertook  to  indemnify  (in  manner  therein 
mentioned)  the  subjects  of  Spain,  in  respect  of  the  losses  sustained  by  them  in  con- 
sequence of  the  invasion  of  the  Spani.sh  territories  bv  the  French  government  in  the 
year  1808. 

The  bill  further  stated  divers  other  treaties  and  conventions,  in  consequence  of 
which  large  sums  of  money  had  been  paid  into  the  hands  of  Machado  as  an  agent 
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of  the  King  of  Spain,  to  be  applied  to  the  purposes  stipulated  and  provided  in  the 
treaties  and  conventions,  and  that  a  considerable  part  of  the  funds  had  been  trans- 
ferred by  Machado  to  the  Respondents,  and  then  remained  in  their  hands. 

The  prayer  of  the  bill  was,  that  an  account  might  be  taken,  under  the  direction 
of  the  Court  of  Chancery,  of  all  the  sums  of  money  which  had  been  paid  to  or  de- 
posited with  the  Respondents  by  Don  Justo  de  Machado,  and  of  the  funds  brought 
over  by  him  to  this  country,  and  that  the  amount  thereof  might  be  ascertained 
and  paid  over  by  the  Respondents  to  the  Appellant  or  his  agents,  etc. 

Process  to  appear  to  and  answer  the  bill  was  prayed  against  the  Respondents, 
and  against  Don  Justo  de  Machado,  when  he  sliould  come  within  the  jurisdiction  of 
the  court. 

[361]  The  Respondents  appeared  to  the  bill,  and  on  the  31st  of  January,  1828. 
filed  a  general  demurrer  ;  and  for  cause  of  demurrer,  showed  that  the  Appellant 
liad  not  by  his  biU  made  such  a  case  as  entitled  him  in  a  court  of  equity  to  any  relief 
against  tlie  Respondents  ;  that  the  Appellant  had  not  made  Achilles  de  Pereira  a 
party  to  the  bill,  nor  prayed  process  against  him,  neither  had  the  Appellant  made 
parties  to  the  bill,  nor  prayed  process  against  any  or  all  of  the  persons,  who,  according 
to  the  statements  in  the  bill  contained,  had  been  or  were  entitled  to  claim  a  beneficial 
interest  in  the  monies  in  the  bill  mentioned. 

The  demurrer  was  argued  on  the  iSd  day  of  March,  1828,  before  the  Lord 
Chancellor,  and  by  his  order  overruled. 

The  Respondents  thereupon  appealed  from  the  order  to  the  House  of  Lords. 

The  appeal  *  was  heard  on  the  18th  day  of  June,  1818,  and  was  dismissed  without 
costs. 

On  the  3d  of  July,  1828,  the  Respondents  filed  their  cross  bill,  in  the  Court  of 
Chancery,  against  the  Appellant  and  Don  Justo  de  Machado.  The  cross  bill,  after 
setting  forth  the  material  allegations,  and  the  prayer  of  the  original  bill,  contained 
the  following  statements  and  charges  : — 

That  many  of  the  allegations  in  respect  of  which  these  Respondents  were  made 
parties  to  the  said  original  bill  were  not  according  to  the  truth,  and  that  the  Appel- 
lant, his  said  Catholic  Majesty,  had  in  his  power,  and  in  the  power  of  his  agents, 
servants,  and  ministers,  and  other  persons  acting  in  his  behalf,  various  papei's,  writings, 
documents,  and  statements,  by  which,  if  produced,  it  would  appear  [362]  that  many 
or  some  of  the  allegations  in  the  said  bill  were  not  according  to  the  truth,  and  by  which 
also  the  truth  of  many  other  circumstances  would  appear,  whereby  it  would  be  shewn 
that  the  Appellant  had  no  title  to  relief  against  the  Respondents,  or  either  of  them, 
in  that  court,  in  respect  of  any  of  the  matters  in  the  bill  mentioned. 

That  the  Respondents  had  lately  discovered,  and  the  fact  was,  that  on  or  before 
the  30th  of  May,  181-1,  divers  French  authorities,  and  persons  acting  on  behalf  of 
the  French  government,  entered,  for  valuable  consideration,  into  contracts  and 
other  legal  obligations,  whereby  the  said  government  became  bound  to  pay  certain 
sums  to  various  individuals,  subjects  of  Spain  ;  and  that,  by  the  treaties,  herein- 
before mentioned,  to  which  the  King  of  GJreat  Britain  and  Ireland  was  a  party,  the 
government  of  France  contracted  with,  and  became  bound  to  the  King  of  England, 
to  satisfy  the  said  debts  ;  and  for  that  purpose  it  was  stipulated,  by 'the  last-mentioned 
treaties,  that  a  fund  should  be  provided,  which  was  to  be  invested  in  the  names  of 
commissioners  to  be  appointed  as  therein  mentioned  ;  and  that  no  power  over  the 
said  fund  was  given  to  the  King  of  Spain,  nor  could  any  part  of  the  said  fund,  consistent 
with  the  said  treaties,  be  placed  at  his  disposition  or  under  his  controul  ;  and  that 
the  fund  provided  for  the  payment  of  the  said  claims  was  to  consist  of  certain  rentes 
inscribed  on  the  great  book  of  the  public  debt  of  France,  in  the  name  of  commissioners, 
which  rentes  were  to  remain  in  specie  till  the  particular  claims  which  were  to  be 
satisfied  thereout  were  ascertained,  and  the  said  rentes  were,  at  the  option  of  creditora 
[363]  whose  claims  were  allowed,  either  to  be  transferred  to  them  in  specie,  or  to  be 
sold  for  the  payment  of  the  sums  ascertained  to  be  due  to  them,  and  not  otherwise, 
or  at  any  other  time. 

That  if  the  secret  treaty  in  the  original  bill  mentioned  as  bearing  date  in  March, 
1818,  was  concluded  between  the  King  of  France  and  the  King  of  Spain,  special  in- 

*  See  the  Repoi't.  aiitr,  vol.  ii.  ]i.  31. 
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structions  were  given  by  said  last-mentioned  kings  to  keep  the  said  treaty  secret  from 
the  ministers  of  the  different  allied  powers,  and  particularly  from  the  ministers  of 
Great  Britain,  and  from  the  Duke  of  Wellington,  who  would  not  have  acceded  to  such 
public  treaty  had  they  been  aware  of  the  private  treaty  or  convention ;  and  that 
Respondents  had  also  lately  discovered,  and  the  fact  was,  that  after  the  said  months 
of  March  and  April,  1818,  three  commissioners  who  held  their  sittings  at  Paris,  and 
who  were  duly  authorised  to  liquidate  and  allow  claims  of  Spanish  subjects,  creditors 
of  France,  under  the  aforesaid  treaties,  did  liquidate  and  allow  divers  of  such  claims 
to  a  very  great  amount ;  and  that  some  of  the  said  claims  so  allowed,  as  well  as  others 
of  the  said  claims,  as  being  acknowledged  rights  under  the  said  treaties,  had  been 
openly  bought  and  sold,  with  the  privity  and  knowledge  both  of  the  King  of  Spain 
and  the  King  of  France,  and  their  respective  agents  ;  and  that  by  such  sales  and 
transfers  many  of  the  said  claims  became  and  then  were  the  property  of  French  and 
British  subjects,  and  that  his  Catholic  Majesty,  and  his  agents  and  ministers  duly 
authorized,  had  acknowledged  and  recognized  divers  of  such  claims,  and  admitted 
that  the  persons  to  whom  they  had  been  [364]  so  transferred  were  entitled  to  receive 
payment  of  the  sums,  which  had  been  or  which  should  be  awarded  in  respect  of  such 
claims. 

That  before  the  1st  of  January,  1820,  his  said  Catholic  Majesty  issued  a  decree, 
by  which  he  placed  the  850,000  francs  of  rentes  mentioned  in  the  public  treaty  of 
April,  1818,  at  the  disposition  of  the  minister  of  war,  for  the  expenses  of  a  certain 
expedition  then  preparing  against  certain  provinces  or  states  of  South  America,  and 
he  unduly  got  possession  of  considerably  more  than  15,000,000  francs  of  that  money, 
and  actually  expended  great  part  of  the  same  in  fitting  out  vessels  of  war  for  other 
similar  purposes. 

That  his  said  Catholic  Majesty,  having  hitherto  misapplied  every  portion  of  the  said 
trust  funds  of  which  he  had  been  able  to  obtain  possession,  was  not  entitled  to  the 
assistance  of  that  court  in  order  to  give  him  possession  of  any  other  part  of  the  funds 
which  might  have  arisen  under  or  been  provided  for  the  purposes  of  the  therein- 
aforesaid  treaties  ;  the  more  especially  as  he  intended  and  admitted  that  he  intended 
to  apply  the  monies  in  the  said  original  bill,  alleged  to  have  been  paid  to  or  deposited 
with  the  Respondents,  as  well  as  all  the  funds  alleged  therein  to  have  been  received 
by  Don  Justo  de  Machado,  to  the  general  purposes  of  his  government ;  and  as  evidence 
to  shew  that  his  Catholic  Majesty  was  not  entitled  to  have  the  possession  of  any  part 
of  the  said  monies,  and  ought  not  to  have  the  assistance  of  that  court  for  that  purpose. 

That,  in  consequence  of  the  misapplication  of  the  funds,  divers  persons  whose 
claims  ought  to  have  been  satisfied  out  of  the  funds  so  provided  as  [365]  therein  afore- 
said for  tlie  discharge  of  the  debts  so  due  as  therein  aforesaid  to  Spanish  subjects, 
and  particularly  divers  French  subjects  who  had  become  owners  of  those  claims  by 
purchase,  made  application  to  the  French  government  on  the  subject,  insisting  that 
under  the  treaties  the  said  funds  ought  not  to  be  placed  at  the  disposition  of  his  Catholic 
Majesty,  and  that  thereupon  the  French  government  placed  the  residue  of  the  funds 
provided  as  aforesaid  by  the  said  treaties  under  sequestration  ;  and  that  his  said 
Catholic  Majesty  then  entered  into  a  negociation  with  the  individuals  at  whose 
instance,  and  to  protect  whose  rights  the  funds  had  been  so  placed  under  sequestra- 
tion, and  it  was  finally  agreed  between  the  said  individuals  and  his  said  Catholic 
Majesty  that  they  should  receive  an  immediate  payment  of  twenty  per  cent,  on  their 
respective  claims,  in  consideration  of  their  interposing  no  obstacle  to  his  obtain- 
ing possession  of  the  residue  of  the  first  moiety  of  the  said  1,850,000  francs  de  rente, 
and  that  he  should  in  no  way  interfere  with  the  aforesaid  other  moiety  thereof. 

That,  accordingly,  about  1,600,000  francs,  part  of  the  said  residue,  were  paid  over 
to  one  Mr.  Perrier,  who  was  himself  a  purchaser  of  claims  on  behalf  of  himself  and 
other  individuals,  at  whose  instance  the  sequestration  was  imposed,  and  the  remainder 
thereof,  amounting  to  about  1 ,300,000  francs,  came  into  the  hands  of  his  said  Catholic 
Majesty,  and  was  emj)loyed  by  him  in  the  same  manner  as  the  funds  therein-before 
mentioned  to  have  been  misapplied  by  him. 

That  subsequently  to  April  1822,  his  said  Catholic  Majesty  improperly  obtained 
possession  [366]  of  four-twelfths  of  the  said  overplus  of  rentes  in  the  original  bill  men- 
tioned, the  whole  of  which  was  misapplied  by  him  as  aforesaid,  nor  was  any  part  thereof 
applied  to  the  discharge  of  the  demands  of  any  of  the  persons  entitled  under  the  treaties. 
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As  additional  evidence  of  the  matters  therein-before  mentioned,  the  cross  bill 
charged  that  the  Eespondents  had  lately  discovered,  and  that  the  fact  was,  that  in 
the  latter  end  of  1823,  and  in  the  first  four  months  of  the  year  1 8"24,  divers  documents 
were  written,  signed,  and  published,  by  or  by  the  authority  of  his  said  Catholic  Majesty, 
in  which  it  was  declared  by  him  and  by  the  Spanish  government,  that  the  funds  which 
had  been  provided  under  the  treaties,  and  particularly  the  overplus  of  rentes  which 
was  alleged  to  have  then  stood  in  the  name  of  Don  Justo  de  iMachado,  did  not  belong 
to  him  nor  to  the  said  government,  and  that  neither  he  nor  the  said  government 
had  any  right  to  dispose  of  the  same,  but  the  same  was  solely  tlie  property  of  private 
individuals;  and  in  particular,  that  in  1823,  official  despatches  were  written  by  M. 
San  Miguel,  M.  Florez  Estrada,  and  other  ministers  or  agents  of  his  Catholic  Majesty, 
to  M.  de  Chateaubriand,  and  to  other  persons,  agents,  or  ministers  of  his  most  Christian 
Majesty,  in  which  the  Spanish  ministers  or  agents  insisted  that  the  said  rentes  being 
private  property  in  the  strict  sense  of  the  word,  it  would  be  contrary  to  the  law  of 
nations  for  France  to  interfere  with  the  disj)osition  of  them,  or  to  place  them  under 
sequestration  in  consequence  of  the  hostile  or  doubtful  state  of  relations  then  existing 
between  the  governments  of  France  and  Spain,  [367]  and  that  it  was  only  in  conse- 
quence of  such  representations,  and  from  regarding  the  said  rentes  as  private  property 
that  the  government  of  France  abstained  from  confiscating  them  in  1823  ;  but  the 
French  government,  having  reason  to  believe  that  his  Catholic  Majesty  intended  to 
misapply  the  said  funds,  did  not  mean  to  permit  the  said  rentes  to  be  withdrawn  from 
their  controul,  and  that  they  did  not  consent  to  the  sale  thereof,  but  that  by  the 
direction  and  with  the  privity  of  his  Catholic  Majesty,  means  were  found  to  sell  the 
said  rentes,  and  to  withdraw  the  same  from  the  controul  of  the  government  of  France, 
without  the  consent  or  approbation  of  the  king  or  government  of  that  country. 

As  additional  evidence  thereof,  the  cross  bill  stated,  that  notwithstanding  that 
the  said  funds  were  wholly  the  property  of  private  individuals,  his  Catholic  Majesty 
and  the  assembly  of  the  Cortes,  then  convened,  according  to  the  constitution  of  the 
kingdom  of  Spain,  did  duly  enact,  that  certain  rentes  and  inscriptions,  and  the  produce 
thereof,  including  the  rentes  in  the  original  bill  mentioned,  and  the  produce  thereof, 
should  be  applied  to  the  exigencies  of  the  executive  government,  and  that  thereupon 
his  Catholic  Majesty  and  the  said  government  of  Spain,  by  the  proper  functionaries 
and  ministers  thereof ,  and  in  particular  by  the  finance  minister  of  the  said  nation  and 
the  treasurer-general  thereof,  did  assign  the  whole  of  the  said  rentes  and  the  produce 
thereof  to  divers  persons  unknown  to  the  Respondents,  by  drawing  bills  of  exchange 
against  the  said  rentes,  or  by  other  means,  whereby,  if  there  was  at  any  time  any  right 
or  power  to  deal  with  or  dispose  of  the  said  funds,  [368]  in  his  Catholic  Majesty  or 
in  the  Spanish  government,  such  right  or  power  was  totally  lost  and  extinguished. 

That  in  consequence  of  some  of  the  matters  therein-before  mentioned,  and  of 
other  matters,  the  Appellant  had  never  had,  or,  if  he  ever  had,  he  had  not  then,  any 
right  or  interest  to  or  in  any  monies  which  had  been  provided  by  France  under  all 
or  any  of  the  treaties  therein-before  mentioned,  or  any  title  to  claim  the  possession 
thereof  from  these  Eespondents,  or  from  any  other  person. 

That  by  the  laws  of  Spain,  the  monies  in  the  original  bill  mentioned  did  not  belong 
to  his  Catholic  Majesty,  nor  was  he  entitled  to  sue  for  the  same  ;  and  that  so  it  would 
appear,  if  his  Catholic  Majesty  would  set  forth  in  words  and  figures  the  law  of  Spain 
by  which  he  claimed  to  have  any  interest  in  the  said  monies,  or  any  right  to  sue  for 
the  same,  and  when  such  law  was  made,  and  by  whom,  and  by  what  authority,  and 
for  what  purpose. 

That  various  dispatches,  communications,  and  orders,  both  in  writing  and  other- 
wise, had  been  transmitted  by  or  by  the  orders  and  with  the  privity  of  his  Catholic 
Majesty,  and  more  especially  by  the  counsel  of  his  Catholic  Majesty,  to  Justo  de 
Machado,  in  which  it  was  admitted  or  stated  that  his  Catholic  Majesty  had  no  right 
or  interest  or  title  in  or  to  any  monies  in  the  possession  of  Justo  de  Machado,  or  to  the 
possession  thereof  ;  and  so  it  would  appear,  if  all  communications,  orders,  or  dispatches 
made  or  sent  to  Justo  de  Machado,  by  or  by  the  orders  of,  or  with  the  privity  of  his 
Catholic  Majesty,  or  of  any  of  his  ministers  or  council,  were  set  forth. 

[369]  That  Count  Alcudia  and  Count  Ofalia,  and  one  Escudero,  were  agents,  duly 
authorized  to  act  for  his  C!atholie  Majesty  ;  and  that  they,  as  such  agents,  were 
authorized  to  make,  and  did  make,  to  divers  persons  in  Ijondon,  statements  with  respect 
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to  the  monies  claimed  by  the  original  bill,  as  being  in  the  possession  of  the  Respondents, 
and  to  the  matters  in  the  original  bill  mentioned,  whereby  it  appeared,  as  the  fact 
was,  that  many  of  the  allegations  in  the  original  bill  contained  were  contrary  to  truth, 
and  "by  which  it  also  appeared,  that  if  his  Catholic  Majesty  ever  had  any  interest  in, 
or  title  to,  the  monies  in  his  biU  mentioned,  or  any  part  thereof,  he  had  wholly  parted 
(and  so,  in  fact,  he  had)  with  such  interest  and  right ;  and  the  said  monies  then  by 
certain  agreements  entered  into  by  his  Catholic  Majesty,  or  with  his  authority,  did, 
as  against  his  Catholic  Majesty  and  all  persons  claiming  under  him,  belong  exclusively 
to  certain  persons  having  claims  under  a  certain  convention  concluded  in  May  1823, 
by  which  his  Catholic  Majesty  became  bound  to  make  payment  and  full  compensation 
to  all  British  subjects  for  piroperty  or  vessels  belonging  to  them,  which  had  been  de- 
tained, captured,  or  seized,  by  Spanish  vessels  or  Spanish  authorities,  at  any  time 
after  the  4th  of  July,  1808.  down  to  the  date  of  the  said  convention  ;  and  in  par- 
ticular, that  a  great  part  of  the  said  monies  did  belong  to  the  Respondents,  for  that 
the  said  Spanish  government  seized,  or  caused  to  be  seized,  subsequently  to  the  4th 
of  July,  1808,  two  ships,  called  the  Scorpion  and  the  Vulture,  with  their  cargoes, 
which  belonged  to  these  Respondents  ;  and  that  the  same  were  sold  by  the  authority 
of  the  King  of  [370]  Spain  ;  and  that  the  whole  of  the  proceeds  thereof,  amounting 
to  upwards  of  one  million  of  Spanish  dollars,  were  paid  into  the  royal  treasury,  and 
applied  to  the  use  of  his  said  Catholic  Majesty,  and  that  these  Respondents  had  a 
good  and  valid  claim  against  his  said  Catholic  Majesty,  to  the  amount  of  more  than 
£200,000,  which  they  were  prevented  from  enforcing  against  him  merely  by  his 
royal  chai'acter  ;  but  that  they  were  entitled,  \inder  the  aforesaid  convention,  to  have 
the  same  paid  by  his  said  Catholic  Majesty,  or  out  of  any  monies  belonging  to  him, 
or  in  or  to  which  he  had  any  right,  interest,  or  title,  which  might  at  any  time  come 
into  the  hands  of  the  Respondents,  or  under  the  controul  of  the  British  government, 
or  any  British  court  of  justice. 

That  the  Appellant,  or  some  agent  or  agents  acting  by  his  authority,  did.  in  his 
name,  agree  with  an  agent  duly  authorized  by  powers  of  attorney  from  the  Respon- 
dents, and  certain  other  British  subjects,  to  pay  a  large  sum  in  satisfaction  of  the  debt 
so  due  from  him  to  the  Respondents,  and  similar  debts  owing  by  him  to  the  said 
British  subjects,  which  sum  the  Appellant  had  not  hitherto  paid. 

That  the  British  subjects,  having  such  just  claims,  are  very  numerous,  but  their 
names  are  unknown  to  Respondents  ;  and  that  the  sums  which  they  are  entitled  to 
receive  or  recover  from  or  against  his  said  Catholic  Majesty,  and  which  his  said  Catholic 
Majesty,  both  by  contract  with  them  and  their  agents  respectively,  and  by  virtue 
of  the  said  convention,  had  agreed  to  discharge,  and  particularly  the  sums  owing 
by  him  as  aforesaid  to  the  Respondents,  were  very  great,  as  would  appear  if  his 
[371]  said  Catholic  Majesty  would  .set  forth  the  names  of  all  the  Britisli  subjects  having 
claims  under  the  said  last-mentioned  convention,  and  the  amounts  which  they  claimed 
respectively,  and  the  sums  which  they  were  respectively  entitled  to  receive  from  his 
said  Catholic  Majesty  or  from  the  government  of  Spain,  and  a  .schedule  of  all  papers, 
documents,  writings,  and  entries,  then  or  at  any  time  theretofore  in  the  possession 
of  his  said  Catholic  Majesty,  or  of  any  of  his  agents,  ministei's.  or  servants,  relating 
to  the  property  of  these  Respondents  so  seized  as  aforesaid,  or  the  seizure  or  detention 
thereof,  or  the  sale  thereof,  or  the  application  of  the  proceeds  thereof,  or  the  said  con- 
vention or  the  agreement  with  his  said  Catholic  Majesty  so  made  with  the  agent  of 
the  Respondents  to  satisfy  their  said  demand. 

That  upon  a  full  discovery  of  the  matters  therein-before  mentioned,  it  would 
appear  that  his  said  Catholic  Majesty  had  no  just  cause  of  suit  against  the  Respondents, 
even  if  it  should  turn  out  that  any  part  of  the  proceeds  of  the  rentes  in  the  original 
bill  menti(med  had  passed  through  the  hands  of  the  Respondents  ;  and  the  Respon- 
dents requested  liim  to  desist  from  such  suit,  and  to  come  to  an  account  with  them, 
and  to  pay  to  them  the  large  sums  which  he  owed  to  them,  and  which  he  had  con- 
tracted to  pay  to  them  ;  but  that  his  said  Catholic  Majesty  I'efused  to  comply  with 
their  request,  trusting  that  the  Respondents  would  not  lie  able  to  establish  by  evidence 
the  facts  in  the  said  cross  bill  mentioned,  tlie  more  especially  as,  in  consequence  of 
the  absolute  power  of  the  said  Appellant,  these  Respondents  were  unable  and  would 
not  be  allowed  to  examine  witnesses  as  to  [372]  any  of  the  matters  in  the  original 
bill  mentioned,  or  connected  therewith,  in  an\-  part  of  his  dominions,  though  the 
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witTiesses  liy  wlmso  cviilfiice  .-ilniif  llir  triitli  nl  many  cif  llic  .sai<l  mattei's  wdiiUl  lir 
established  were  I'osideiit  williin  liis  (loniiiiioiis. 

The  Respondents  by  their  cross  bill  further  charfjed,  that  theif  was  a  s])eeial  neces- 
sity that  his  said  Catholic  Majesty  should  be  coin])elled  to  answer  upon  oath  all  the 
matters  therein-before  mentioned,  inasmuch  as  the  same  were  material  to  their  defence 
in  the  original  suit,  and  to  produce  all  writings,  papers,  and  documents  in  any  way 
relating  to  any  of  the  matters  therein  mentioned,  which  then  were  in  the  possession 
of  him  or  of  any  of  his  agents,  ministers,  or  servants.  The  bill  then  stated  a  pretence 
on  the  part  of  his  Catholic  Majesty,  that  he  had  no  personal  knowledge  of  any  of  the 
matters  therein-before  mentioned,  and,  tlierefore,  that  he  could  give  no  discovery 
with  respect  to  them  or  any  of  them,  and  that  the  said  matters  were  only  within 
the  knowledge  of  certain  of  his  agents,  ministers,  and  servants,  of  which  agents, 
ministers,  and  servants,  the  Respondents  shewed  tliat  they  were  unable  to  procure 
the  evidence,  by  reason  of  the  absolute  power  of  his  said  Catholic  Majesty  :  and  the 
Respondents  by  their  cross  bill  farther  charged,  that  his  Catholic  Majesty  had  know- 
ledge, remembrance,  information,  or  belief,  with  respect  to  all  or  many  of  the  matters 
therein-before  mentioned,  and  had  in  his  possession,  custody,  or  power,  the  papers, 
documents,  and  writings  therein  mentioned,  and  that  he  liad  the  means  of  full  and 
perfect  knowledge  as  to  the  same  within  his  pow'er,  and  that  he  was  bound  to  use 
such  means  in  order  to  give  the  Respondents  the  [373]  aforesaid  discovery  ;  and  that 
he  ought  to  enquire  of  those  who  were  or  had  been  his  agents,  ministers,  or  servants, 
and  particularly  of  such  of  them  as  were  therein  named,  as  to  the  matters  therein 
mentioned,  and  as  to  the  writings,  papers,  and  documents  therein  mentioned,  and 
that  he  ought  to  read  and  peruse  the  said  writings,  papers,  and  documents,  in  order 
that  he  might  by  his  answer  discover  the  purport  thereof  :  and  the  Respondents 
thereby  charged,  that  it  was  altogether  untrue,  and  that  his  said  Catholic  Majesty 
knew  and  must  admit  it  to  be  untrue,  that  the  Respondents  well  knew  or  suspected, 
or  had  good  reason  to  know  or  suspect,  that  any  monies  paid  to  or  deposited  with 
them  were  actually  part  of  the  proceeds  of  the  funds  received  by  the  said  Justo  de 
Machado,  by  virtue  of  the  convention  of  the  30th  of  April,  in  the  original  bill  men- 
tioned, or  actually  belonged  in  any  manner  to  the  Spanish  government,  and  were 
not  the  proper  monies  of  the  persons  by  whom  such  monies,  if  paid  to  or  deposited 
with  them,  were  so  paid  and  deposited  :  and  the  Respondents  thereby  further  charged, 
that  orders  had  been  given  to  the  boards  in  the  original  bill  mentioned,  or  to  some 
of  the  members  thereof,  to  liquidate  and  allow  some  very  small  demands,  but  not  to 
allow  any  large  demands,  and  that  such  orders  had  been  given  by  or  with  the  privity 
of  his  Catholic  Majesty,  with  a  view  to  the  names  of  the  persons  whose  small  claims 
should  have  been  so  allowed,  so  as  to  assist  him  in  getting  possession  of  and  misapply- 
ing the  monies  in  his  said  original  bill  mentioned,  and  that  he  had  caused  other  means 
to  be  taken  to  prevent  any  except  small  and  almost  nominal  claims  from  being  allowed  ; 
[374]  and  that  his  said  Catholic  Majesty  threatened  and  intended  to  proceed  at  law 
against  these  Respondents  in  respect  of  the  matters  in  the  said  original  bill  mentioned, 
and  particularly  to  bring  an  action  against  these  Respondents  in  his  Majesty's  Court 
of  King's  Bench,  for  the  sum  of  which  he  claims  an  account  by  his  said  original  bill, 
and  that  he  had  also  confederated  with  the  said  Don  Justo  de  Machado,  to  serve 
the  purpose  of  his  said  CathoUc  Majesty,  and  intended  to  bring  in  his  own  name  actions 
for  the  recovery  of  the  said  monies. 

That  his  said  Catholic  Majesty,  and  also  the  said  Justo  de  Machado,  ought  to  be 
restrained  from  commencing  or  prosecuting  any  such  action. 

That  his  said  Catholic  Majesty  had  not  any  claim  or  pretence  of  claim  against  the 
Respondents,  except  in  respect  of  alleged  transactions  and  relations  subsisting  be- 
tween the  said  Don  Justo  de  Machado  and  his  said  Catholic  Majesty  ;  but  the  Respon- 
dents showed,  that  even  if  his  said  Catholic  Majesty  ever  had  any  such  claim  against 
the  said  Don  Justo  de  Machado.  or  through  him  against  the  Respondents,  yet  his 
said  Catholic  Majesty  had  already  satisiiecl  his  said  demand  ;  for  the  Respondents 
charged  that  the  said  Don  Justo  de  Machado  was  possessed  of  or  entitled  to  consider- 
able property  in  Spain,  and  that  lately  he  became,  by  reason  of  the  death  of  his  mother 
and  other  relations,  entitled  to  additional  property  to  a  large  amount,  and  that  his 
said  Catholic  Majesty  had  seized,  confiscated,  and  applied  to  his  own  use  the  whole 
or  the  greater  part  of  the  said  property,  alleging  as  an  excuse  or  reason  for  so  doing, 
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that  tlip  said  Don  Justo  dc  Machado  witliheld  fioiri  the  .said  Appellant  monies  belong- 
ing to  [375]  him  the  said  Appellant ;  and  by  that  means  his  said  Catholic  Majesty 
had  satisfied  the  demands  which  he  liad  or  claimed  to  have  against  the  said  Don  Justo 
de  Machado,  or  through  him  against  the  Respondents  ;  and  by  their  said  cioss  bill 
they  submitted  that  the  said  Appellant  was  entitled  to  no  relief  against  the  Respon- 
dents, in  respect  of  any  transactions  between  him  and  the  said  Don  Justo  de  Machado, 
or  between  them  and  the  said  Don  Justo  de  Machado,  or  if  he  should  be  deemed 
entitled  to  any  relief,  that  he  must  account  and  give  credit  for  the  whole  value  of  the 
property  so  by  him  seized  or  confiscated,  and  of  all  the  goods  of  the  said  Don  Justo 
de  Machado,  which  at  any  time  had  come  into  the  hands  of  his  agents,  or  of  any  agent 
or  oificer  of  the  Spanish  government. 

They  further  charged,  that  the  Appellant  was  indebted  to  the  said  Don  Justo 
de  Machado  in  various  sums  of  money. 

That  the  Respondents,  without  the  discovery  thereby  prayed,  could  not  set  fortli 
with  accuracy,  or  support  the  claims  which  they  had  on  the  monies  in  the  said  original 
bill  mentioned,  or  on  any  other  monies  belonging  to  his  said  Catholic  Majesty. 

That  his  said  Catholic  Majesty  had  had  various  communications  relating  to  all 
or  some  of  the  matters  therein  mentioned  respectively,  made  to  him  by,  and  by  him 
to,  divers  persons,  of  the  names  respectively  of  Saez  Aguado,  Villa  Hermaso,  Recacha 
Colomarde,  Balbon  Longa,  Uriarte  Heredia,  Ofalia  Alcudia,  San  Miguel,  and  Florez 
Estrada  ;  and  that  divers  writings  touching  the  said  matters,  or  some  of  them,  had 
with  his  privity,  or  by  his  [376]  order,  and  on  his  behalf,  been  sent  and  received  to 
or  by  the  said  persons  respectively,  or  had  been  sent  by  the  said  persons  to  him,  and 
that  the  true  purport  and  eifect  of  all  the  communications  therein-before  mentioned 
should  be  set  forth,  and  that  all  the  said  papers  should  be  produced. 

That  his  said  Catholic  Majesty  alleged,  that  the  said  Don  Justo  de  Machado  had, 
and  in  fact  the  said  Don  Justo  de  Machado  claimed,  some  interest  in  the  said  matters, 
and  a  great  or  some  part  of  the  monies  in  the  said  original  bill  mentioned  belonged 
to  him,  and  had  been  admitted  by  his  said  Catholic  Majesty  to  belong  absolutely  to 
him. 

That  his  said  Catholic  Majesty  had  then,  or  lately,  or  at  some  time  had  in  his 
possession,  custody,  or  power,  or  in  the  possession,  custody,  or  power  of  his  agents, 
ministers,  or  servants,  or  some  of  them,  divers  books  of  account  or  book  of  account, 
cash  books  or  cash  book,  memorandum  books  or  memorandum  book,  diaries  or  diary, 
journals  or  journal,  letter  books  or  letter  book,  and  other  books,  deed  or  deeds,  agree- 
ments or  agreement,  copies  or  copy  of  agreement,  despatches  or  despatch,  copies  of 
despatches  or  of  despatch,  orders  or  order,  decrees  or  decree,  minutes  or  minute, 
copies  or  copj"  of  orders  or  copy  of  order,  copies  of  decrees  or  copy  of  decree,  notices 
of  claims  or  notice  of  claim,  memoranda  or  memorandum,  entries  or  entry,  and  par- 
ticularly entries  relating  to  the  capture  and  seizure  of  vessels,  letters  or  letter,  copies 
of  letters  or  copy  of  letter,  abstract  or  abstracts,  extracts  or  extract,  copies  or  copy, 
and  other  papers  and  writings,  relating  to  or  shewing  the  truth  of  all  or  some  of  the 
matters  therein-before  mentioned,  which  his  said  [377]  Catholic  Majesty  refused 
to  produce,  though  his  said  Catholic  Majesty  well  knew,  as  the  fact  was,  that  without 
the  production  of  the  said  papers,  and  the  discovery  of  all  the  matters  by  the  said 
cross  bill  enquired  after,  the  Respondents  could  not  have  justice  in  the  said  original 
suit  ;  the  more  especially  as  his  said  Catholic  Majesty  intended  to  amend  his  said 
original  bill,  and  materially  to  alter  the  case  stated  in  it,  which  these  Respondents 
submitted  he  ought  not  to  be  allowed  to  do  till  he  should  have  fully  answered  their 
said  cross  bill,  the  discovery  thereby  ]irayed  being  such,  as,  besides  being  essential 
to  these  Respondents'  defence  to  the  said  original  bill,  would  shew  the  untruth  of  the 
allegations  which  the  said  Appellant  intended  to  introduce  by  amendment  into  his 
said  original  bill. 

The  prayer  of  the  cross  bill  was,  that  the  Appellant  might  be  ordered  to  make 
to  the  Respondents  the  discovery  thereby  sought,  and  that  it  might  be  declared  that 
the  Appellant  was  not  entitled  as  against  the  Respondents  to  any  account  of  the 
monies  in  his  said  original  bill  mentioned,  or  of  any  other  monies  being  part  of  the 
proceeds  of  the  rentes  in  the  said  original  bill  mentioned,  but  that  if  any  account 
should  be  directed  of  the  said  monies,  then  that  an  account  might  be  taken  of  what 
was  due  to  the  Respondents,  or  to  the  said  Don  Justo  de  Machado,  in  respect  of  the 
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transactions  and  matters  therein-before  mentioned;  and  tliat  his  said  Catliolic 
Majesty  might  in  such  account  be  charged  with  all  monies  and  projiorty  belonging 
to  the  Respondents,  or  the  said  Don  Justo  de  Machado,  which  had  been  seized,  de- 
tained, or  confiscated  by  or  by  the  orders  of  his  said  Catholic  Majesty,  or  the  Spanish 
government,  or  the  [378]  agents  and  officers  of  the  Spanish  government ;  and  that 
his  said  Catholic  Majesty  might  be  ordered  to  pay  to  the  Respondents  what  should 
be  found  due  to  them,  and  that  they  might  have  the  benefit  of  the  whole  which  should 
be  found  due  from  his  said  Catholic  Majesty  by  way  of  set-oft',  or  in  the  nature  of  a 
set-ofl",  or  counter  claim  against  his  said  Catholic  Majesty  ;  and  that  his  said  Catholic 
Majesty  and  his  agents  might  be  restrained  from  commencing  any  action  at  law 
against  the  Respondents,  or  either  of  them,  in  respect  of  any  of  the  matters  in  the 
said  original  bill,  or  therein  mentioned  ;  and  that  his  said  Catholic  Majesty  might 
also  be  restrained  from  proceeding  in  the  said  original  suit  until  he  should  have  granted 
a  full  discovery  of  all  the  matters  of  which  a  discovery  was  thereby  prayed,  and  of 
all  the  writings,  papers,  and  documents  therein  mentioned,  and  for  further  relief. 

On  the  11th  of  July,  1828,  the  Respondents  put  in  to  the  Appellant's  original 
bill  an  answer,  which  was  to  the  same  effect  as  the  cross  bill. 

On  the  30th  of  July,  1829,  the  Appellant  appeared  to  the  cross  bill.  On  the  30th 
of  January,  1830,  the  Appellant  obtained  an  order  of  course  to  amend. 

On  the  4th  of  February,  1830,  the  Respondents  moved  to  discharge  this  order 
for  irregularity,  on  the  ground  that  it  had  not  been  obtained  within  six  weeks  after 
the  answer  of  the  only  persons  who  were  effectually  made  defendants  was  to  be 
deemed  sufficient.  The  Vice-Chancellor  discharged  the  order  as  irregular.  But 
as  it  afterwards  appeared  that  the  Defendants  had  accepted  the  20s.  costs,  this  was 
held  a  waiver  of  the  irregularity  of  the  order  to  amend,  and  on  that  ground  the  [379] 
Vice-Chancellor  discharged  the  order  of  the  4th  of  February. 

By  the  amended  bill  Achilles  de  Pereira  was  made  a  co-defendant.  On  the  13th 
of  March,  1830,  the  Respondents  appeared  to  the  amended  bill. 

On  the  9th  of  May  an  order  was  made  upon  motion  in  both  causes,  that  the  Re- 
spondents should  have  a  month's  time  to  plead,  answer,  or  demur  to  the  Appellant's 
amended  bill,  after  the  Appellant  should  have  answered  the  cross  bill  of  the  Respon- 
dents. This  order  was  drawn  up  as  on  the  Sth  of  May,  1830,  and  was  affirmed  bj 
the  Lord  Chancellor,  on  appeal,  by  order  dated  the  6th  of  July,  1830. 

On  the  15th  of  January,  1831,  notice  was  served  on  the  clerk  in  Court  of  the 
Respondents,  that  on  the  20th  of  January  the  Court  would  be  moved,  before  the 
Lord  Chancellor,  on  behalf  of  the  Appellant,  that  Don  Juan  Escudero,  residing  at 
No.  30.  Weymouth  Street,  Portland  Place,  in  the  county  of  Middlesex,  might  be 
permitted,  on  the  behalf  and  in  the  name  of  his  Majesty  the  Appellant,  to  put  in  an 
answer  to  the  Respondents'  cross  bill ;  his  Catholic  Majesty  thereby  undertaking 
that  the  answer  so  to  be  put  in,  and  all  proceedings  in  the  said  causes  consequent 
upon  it,  should  be  as  valid  and  eft'ectual  for  the  purposes  of  the  said  causes,  in  such 
manner  as  the  Court  should  direct,  as  if  such  answer  had  been  put  in  personally  by 
his  Majesty  in  the  ordinary  course  ;  or  that  the  Court  would  be  pleased,  under  the 
peculiar  circumstances  of  the  case,  to  accept  the  answer  of  his  Majesty,  without  oath 
or  signature  ;  or  to  make  such  other  order  therein  as  to  the  Court  might  seem  fit. 

[380]  In  support  of  this  application  an  affidavit  was,  on  the  1  Sth  of  January,  1 830, 
filed  by  Juan  Escudero.     He  thereby  stated,  among  other  things  : — 

That  he  was  a  native  of  Spain,  and  one  of  the  liege  subjects  of  his  Catholic  Majesty 
the  King  of  Spain  ;  and  was  a  secretary  honorary  to  his  Majesty  ;  and  that  he  had 
been  duly  appointed  by  his  said  Catholic  Majesty,  and  by  the  board  in  the  pleadings 
of  the  first  above-mentioned  cause,  called  the  Board  of  Examination  and  Liquidation 
of  Claims,  commissioner  in  this  country  for  the  purpose  of  recovering  payment  of 
the  proceeds  of  the  indemnity  funds  in  the  pleadings  in  those  causes  mentioned  from 
the  above-named  Defendants,  in  the  first  above-mentioned  suit,  and  the  other  persons, 
in  whose  possession  the  same  then  were,  and  for  the  purpose  of  finally  adjusting, 
arranging,  and  settling  all  accounts,  and  other  matters  then  in  dispute,  relative  to 
said  funds  ;  and  that  deponent  then  was,  and  had  been  ever  since  the  month  of  March, 
1827,  actually  engaged  in  the  duties  of  his  said  office. 

That  he  was,  and  had,  ever  since  the  year  1824,  by  appointment  of  his  Catholic 
Majesty,  been  secretary  to  the  board  in  the  pleadings  in  tliose  causes  named,  called 
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the  Board  of  Exaniiiiatioii  and  Liquidation  ;  and  that  in  the  month  of  March,  1827, 
deponent  and  Don  Mateo  de  la  Serna  were,  by  a  power  of  attorney,  duly  executed, 
jointly  and  severally  appointed  the  attorneys  and  attorney  of  his  said  Catholic  Majesty, 
and  the  said  board,  in  this  country,  for  the  jnirpose  of  recovering  the  said  indemnity 
funds  from  the  present  holders  thereof,  and  finally  adjusting  and  settling  all  accounts 
relative  thereto. 

[381]  That  the  said  Don  Mateo  de  la  Serna  then  was,  and  had,  ever  since  the  month 
of  March,  1829,  been  resident  in  Madrid,  wliere  he  held  a  situation  of  high  trust  and 
confidence  under  his  said  Catholic  Majesty,  in  consequence  whereof  deponent  had, 
ever  since  the  said  month  of  March,  1829,  alone  acted  under  the  said  power  of 
attorney. 

That  he,  deponent,  had  then  intrusted  to  his  charge  the  sole  superintendence, 
conduct,  and  management  in  this  country,  of  the  proceedings  in  the  above  causes 
on  behalf  of  his  said  Majesty,  as  such  commissioner,  agent,  or  attorney  of  his  Catholic 
Majesty  and  the  said  Iward  as  aforesaid,  and  that  he  is  in  constant  communication 
with  the  ministers  of  his  said  Catholic  Majesty,  and  with  the  said  board,  relative 
to  the  matters  in  these  causes  as  such  commissioner,  agent,  or  attorney  as 
aforesaid. 

That  when  the  answer  of  the  Respondents  was  put  in  to  the  original  bill  of  com- 
plaint of  his  Catholic  Majesty  in  the  first  above-mentioned  suit,  he  laid  the  same 
before  counsel  to  advise  thereon,  and  the  further  proceedings  to  be  taken  in  that 
suit,  on  behalf  of  his  Catholic  Majesty,  and  that  deponent  was  advised  by  counsel, 
that  in  consequence  of  the  statements  contained  in  the  answer,  and  the  manner  in 
which  the  Defendants  had  attempted  to  shape  their  defence,  and  thereby  elude  the 
claims  of  his  said  Catholic  Majesty  in  that  suit,  it  would  be  necessary  to  make  several 
material  alterations  and  amendments  in  the  said  bill,  and  to  introducce  therein  several 
new  facts,  with  a  view  to  meet  the  defence  set  up  by  the  said  answer,  and  to  obtain 
a  further  discovery  from  the  Respond-[382]-ents,  and  upon  the  many  important 
matters  in  issue  in  that  snit. 

That  it  was  thought  advisable,  before  proceeding  to  amend  the  said  bill,  to  institute 
various  enquiries,  both  in  France  and  Spain,  on  behalf  of  his  Catholic  Majesty,  in 
order  to  procure  further  information  relative  to  the  matters  in  issue  in  that  cause, 
and  which  was  done  accordingly  ;  and  that,  owing  to  the  great  length  and  import- 
ance of  the  said  amendments,  and  the  many  enquiries  so  previously  instituted,  both 
in  France  and  Spain,  as  aforesaid,  for  the  purpose  of  obtaining  further  and  more 
accurate  information  as  to  the  real  facts  and  merits  of  this  case,  the  said  amended  bill 
was  not  finally  settled  until  the  month  of  January. 

That  he  believed  that  his  Catholic  Majesty  had  personally  little  or  no  knowledge 
of  the  matters  in  the  said  cross  biU,  inasmuch  as  the  transactions  stated  in  the  said 
bill  referred  to  acts  done  by  the  government  of  Spain,  and  not  to  acts  done  by  his 
Catholic  Majesty  personally,  and  in  his  individual  character. 

That,  believing  it  would  be  impossible  to  procure  an  answer  to  the  said  cross  bill 
from  his  Catholic  Majesty  personally,  (inasmuch  as  deponent  conceived  it  would  be, 
and  he  had  been  instructed  by  authority  that  it  would  be.  considered  both  by  his 
Majesty  and  the  Spanish  government  beneath  the  rank  and  dignity  of  his  Catholic 
Majesty,  as  a  sovereign  prince,  to  put  in  an  answer  personally  and  upon  oath  in  this 
court,  or  in  any  of  the  courts  or  tribunals  of  this  or  any  other  country,)  he,  the  de- 
ponent, in  consequence  of  an  order  made  by  the  Lord  Chancellor  as  therein-before 
mentioned,  had  a  consultation  with  counsel  [383]  to  receive  their  opinion  as  to  what 
course,  under  all  circumstances,  it  would  be  expedient  for  his  Majesty  to  pursue, 
in  order  to  overcome  tlie  difficulties  which  had  been  thus  interposed  to  the  further 
prosecution  of  the  said  first  above-mentioned  suit. 

The  deponent  then,  after  mentioning  the  advice  given  by  counsel,  stated  tliat 
his  Catholic  Majesty  had  authorized  him  to  make  the  application  which  was  then 
pending,  to  put  in  an  answer  in  his  Majesty's  name,  and  to  consent  that  all  proceedings 
consequent  thereupon  should  be  as  binding  as  if  an  answer  had  been  filed  in  the  usual 
form.  Then,  after  stating  his  own  belief  or  opinion  as  to  some  matters,  he  concluded 
by  stating,  that  he  believed  that  no  discovery  or  information  which  his  Catholic 
]\Iajesty  personally  could  give  to  the  matters  contained  in  the  said  cross  liill  would 
be  of  any  benefit  to  the  Respondents  in  their  said  suit,  and  that,  from  the  knowledge 
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lie  tlio  said  (li'pouent  possessed  as  lu  the  several  matters  containi'd  in  the  said  cross 
bill,  he  the  said  deponent  had  no  doiiht  whatever  but  tliat  he  could  give  a  full  answer 
and  discover}'  unto  all  tiie  matters  therein  contained. 

This  motion  was  argued  before  the  Lord  Chancellor,  (jn  the  Ith,  day  of  March, 
1831.  On  the  10th  of  September,  1831,  a  notice  was  served  on  the  Respondents 
that  the  Lord  Chancellor  would  be  moved  on  behalf  of  his  Catholic  Majesty,  the  King 
of  Spain,  that  the  order  of  the  Vice-Chancellor,  made  in  the  said  causes,  on  the  8tli 
day  of  May,  1S30,  might  be  discharged,  and  also  that,  at  the  same  time,  the  motion 
then  pending  for  taking  the  answer  of  his  Catliolic  Majesty  the  King  of  [384]  Spain 
by  deputation,  would  be  further  heard  by  his  Lordship. 

On  the  15th  of  November,  1831,  Thomas  Browning,  the  solicitor  of  the  Appellant, 
filed  an  afhdavit,  charging  collusion  between  the  Respondents  and  one  Mendizabal, 
in  a  suit  Mendizabal  r.  Machado,  for  the  purpose  of  preventing  the  funds  in  question 
being  brought  into  court. 

On  the  17th  of  November,  1831,  the  Respondents  filed  seven  exceptions  to  this 
affidavit  for  impertinence  ;  complaining,  by  the  first  exception,  that  the  whole  affidavit 
was  impertinent ;  and  by  the  other  six  exceptions,  that,  at  least,  certain  parts  of  it, 
respectively  specified  in  the  several  exceptions,  were  impertinent.  The  exceptions 
were  referred  to  Master  Trower,  who,  on  the  28th  of  November,  1831,  certified  that 
the  whole  of  the  affidavit  was  impertinent.  To  this  report  the  Appellant  filed  excep- 
tions on  the  9th  of  February,  183'2,  which  by  order  were  disallowed. 

On  the  16th  and  17th  days  of  April,  1832,  the  motions,  of  which  the  notices  bore 
date  respectively  the  13th  of  January  and  10th  of  September,  1831,  were  brought 
on  by  the  counsel  for  the  Appellant.  On  the  14tli  of  May,  1832,  an  order  was  made 
on  the  said  motions,  by  which  it  was  declared  that  the  Lord  Chancellor  did  not  think 
fit  to  make  any  order  upon  the  said  notices  of  motion,  and  did  not  think  fit  to  give 
any  costs  of  the  said  motions  to  either  of  the  parties. 

His  Lordship  at  the  same  time  ordered  that  the  Ajjpellant  should  pay  to  these 
Respondents  the  costs  of  the  exceptions  to  the  Master's  report,  which  had  been  reserved 
when  the  exceptions  were  disallowed  ;  and  an  order,  dated  tlie  14th  of  May,  [385]  1832, 
was  then  drawn  up,  disallowing  the  exceptions  with  costs,  and  directing  payment 
of  the  deposit  to  the  Respondents  in  part  of  their  costs. 

The  King  of  Spain  presented  his  appeal  in  these  causes,  and  by  his  appeal  prayed 
that  the  order  of  the  Vice-Chancellor,  bearing  date  the  8th  of  May,  1830  ;  the  order 
of  the  Lord  Chancellor,  bearing  date  the  6th  day  of  July,  1830  ;  the  report  of  Master 
Trower,  bearing  date  the  28th  of  November,  1831;  the  order  of  the  Court  of  Chancery, 
bearing  date  the  15th  of  March,  1832  ;  and,  the  several  orders  of  the  Lord  Clian- 
cellor,  bearing  date  the  14th  day  of  May,  1832,  might  be  reversed. 

For  the  Appellant,  The  Attorney-General  and  Sir  Charles  Wetherell. 

The  Appellant,  in  this  case,  sued  as  a  sovereign  prince.  His  right  to  do  so  was 
questioned  by  a  demurrer  to  his  bill — his  right  to  sue  in  that  cliaracter  was  estab- 
lished by  original  decree  and  upon  appeal.  This  device  having  failed,  the  Defendants 
liave  now  resorted  to  a  new  scheme  by  filing  a  cross  bill,  and  requiring  from  the  Plaintiff 
an  answer  upon  oath,  as  if  it  were  a  case  of  ordinary  practice.  But  no  precedent 
is  to  be  found  of  a  foreign  potentate  having  answered  upon  oath.  The  case  has  never 
arisen,  and  the  practice  is  now  upon  the  first  instance  to  be  settled.  In  the  absence 
of  authority,  resort  must  be  had  to  analogy,  which  is  furnished  by  the  cases  of  peers, 
infants,  lunatics,  persons  in  a  state  of  imbecility,  and  corporations.  If  a  peer  is  sued, 
the  plaintiff  must  be  content  with  an  answer  upon  honour.  In  all  tlie  other  instances, 
the  answer  is  put  in  by  some  person  on  behalf  of  the  defendant.  In  the  case  of  a  cor- 
poration, the  answer  is  commonly  by  [386]  the  secretary  or  clerk.  That  is  the  nearest 
analogy  to  this  case.  A  sovereign  cannot  answer  upon  oath,  and  it  is  fit  that  he  should 
answer  by  deputy. 

The  Lord  Chancellor. — It  may  be  fit  that  the  law  should  be  so  :  but  if  the  Court 
of  Chancery  should  so  order,  would  it  not  be  making  a  new  law,  and  usurping  the 
authority  of  the  legislature  ? 

For  the  Appellant. — The  Court  has  inherent  power  to  establish  such  a  rule  as  a 
matter  of  practice  ;  otherwise  it  would  be  in  vain  that  parties  are  permitted  to  sue  as 
sovereigns,  since  their  remedy  might  always  be  defeated  by  tlie  device  of  a  pretended 
cross  bill,  to  which  the  original  defendant  knows  they  could  not  answer  upon  oath. 
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The  Lord  Chancellor. — On  the  other  hand,  in  a  meritorious  case,  an  individual 
miglit  have  to  contend  with  a  sovereign  prince  at  fearful  odds. 

For  the  Appellant. — It  is  a  question  of  practice,  not  of  law.  It  is  the  first  case  of 
a  bill  filed  against  a  sovereign  prince.  The  Court  has  to  establish  a  rule.  If  the  ordinary 
rule  of  an  oath  is  required  from  the  sovereign  himself,  the  ends  of  ju.stice  will  be 
defeated.  He  ought,  by  some  practice  now  to  be  established,  to  be  enabled  to  answer, 
if  an  answer  to  such  a  bill  is  requisite.  This  pretended  cross  bill  is  filed  just  before 
the  answer  to  the  original  bill.  Tliat  answer  suggests  that  Pereira  is  a  necessary 
party,  for  the  very  purpose  of  creating  the  necessity  to  amend  the  original  bill.  But, 
in  truth,  this  is  not  a  cross  bill  which  must  be  confined  to  the  same  subject  matter, 
and  be  filed  against  the  same  par-[387]-ties.  The  original  bill  was  by  a  sovereign, 
a  foreign  corporation  sole.  It  was  decided  upon  the  demurrer  that  it  was  the  bill  of 
the  King  of  Spain,  and  not  of  an  individual.  The  cross  bill  treats  him  as  an  individual, 
not  as  a  sovereign. 

Lord  Plunkett. — That  objection  should  have  been  urged  by  way  of  demurrer  to 
the  bill. 

The  Lord  Chancellor. — In  the  discussion  of  the  case  upon  the  former  appeal,  it 
seems  to  have  been  taken  for  granted  by  the  House,  that  the  King  of  Spain,  suing  in 
the  courts  of  England,  must  be  subject  to  the  practice  of  the  courts  like  any  other 
individual.  The  Lord  Chancellor  says,*  "  If  a  sovereign  appears  as  a  plaintiff',  the 
"  Court  can  impose  any  terms  :  you  have  him  in  your  power  :  you  may  file  a  cross 
"  bill,  and  then  you  have  him  completely  under  your  control  and  jurisdiction."  Lord 
Redesdale,  in  giving  judgment,  makes  no  observation  to  impeach  that  dictum  of  the 
Lord  Chancellor,  and  he  was  familiarly  versed  in  these  questions,  as  appears  by  cases 
in  print. 

For  the  Appellant. — This  pretended  cross  bill  raises  a  new  case  upon  a  question 
of  lien,  in  respect  of  captures  of  British  ships.  Neither  the  person  nor  the  subject- 
matter  is  the  same  as  in  the  original  bill.  This  is  not  a  cross  bill  in  substance  or  form, 
and  if  it  is  defective  merely  in  form,  the  House,  in  such  a  case,  will  hold  the  parties 
strictly  to  form.  A  demurrer  is  prevented  by  a  few  words  thrown  in  for  the  purpose, 
and  advantage  may  be  taken  of  the  defect  [388]  without  demurrer.  But,  admitting 
for  argument  that  it  is  a  cross  bill,  the  rule  of  practice,  which  requires  an  answer  upon 
oath,  is  the  creature  of  the  Court,  and  may  be  moulded  to  meet  the  purposes  of  justice. 
Why  does  a  peer  answer  upon  honour  1  There  is  no  statute  upon  the  subject.  It  is 
the  mere  practice  and  courtesy  of  the  Court.  The  law  of  nations  requires  that  the  same 
practice  of  courtesy  should  be  extended  to  foreign  sovereigns.  As  there  is  no  practice, 
the  King  of  Spain  might  be  treated  as  a  corporation,  and  put  in  his  answer  by  deputy. 

The  Lord  Chancellor. — Can  you  give  any  instance  of  a  foreign  corporation  aggre- 
gate, or  domestic  corporation  sole,  being  permitted  to  answer  without  oath  1  This  is 
the  case  of  a  foreign  corporation  sole. 

For  the  Appellants. — It  is  a  case  of  anomaly.  The  rule  and  practice  to  be  applied 
to  it  must  be  new.  A  commoner  becoming  a  peer  is  not  required  to  answer  upon 
oath,  and  in  the  case  of  foreigners  not  being  Christians,  an  oath  in  the  form  required 
from  English  subjects  is  not  exacted,  even  where  they  are  produced  as  witnesses. 
Oaths  have  not  been  required  from  Quakers,  Moravians,  and  Hindoos.! 

The  Lord  Chancellor. — The  courts  determine  what  shall  be  considered  as  an  oath. 
They  do  not  dispense  with  the  obligation  of  an  oath  or  solemnity  binding  upon  the 
conscience,  but  they  determine  what  the  form  shall  be  to  have  that  [389]  effect,  as 
in  Omichund  v.  Barker.  J  Would  the  King  of  Spain  submit  to  any  ceremonial  equiva- 
lent to  an  oath  ? 

For  the  Appellant. — According  to  international  law,  a  sovereign  cannot  take  an 
oath.     Who  is  to  administer  it  1 

By  the  House. — Where  is  it  decided  that  a  sovereign  cannot  take  an  oath  "?  The 
King  of  England  takes  a  coronation  oath. 

For  the  Appellant. — This  is  a  question  of  practice,  and  the  Court  may  provide 
for  the  difficulty,  as  they  did  in  cases  of  imbecility,  by  appointing  a   substitute  to 

*  2  Bligh,  N.  S.  57. 

t  See  Acheson  r.  Everett,  Cowper,  389.     Stra.  1104.     1  Wils.  84. 

t  1  Atk.  21. 
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answer,  i"iin(  rollinfj;  tlieir  own  practice.  TIn'  law  as  to  fines  and  recoveries  is  tlie 
mere  practice  of  the  Common  Pleas.  The  oifler  of  l('i40  was  niade  u[)on  this  prin- 
ciple. The  cases  where  answers  have  heeu  ]iut  in  witliont  oath,  aie  nnnirrous.*  We 
propose  to  give  answer  to  the  enquiries  of  the  cross  bill,  by  a  person  better  iicqnainted 
with  the  matters  of  enquiry  than  the  King  of  Spain.  His  oath  will  be  of  no  service 
to  the  Respondents,  to  enable  them  to  answer  the  original  bill. 

The  Lord  Chancellor. — A  case  may  be  supposed  of  facts,  as  to  which  discovery 
is  sought  by  the  bill,  and  which  might  rest  in  the  sole  knowledge  of  the  King  of  Spain. 

For  the  Appellant. — That  objection  would  apply  to  some  of  the  other  cases,  where 
the  oath  is  not  required  from  the  Defendant.  The  disclosure  may  be  made  more 
effectually  by  his  substitute,  as  to  all  the  discovery  required.  So  it  is  sworn  in  the 
affidavit  filed.  If  the  House,  [390]  having  permitted  the  King  of  Spain  to  sue  his 
agent  here,  to  recover  funds  in  his  hands,  will  not  permit  him  to  answer  in  the  only 
mode  within  his  power,  and  according  to  the  analogy  of  similar  cases,  he  will  be  de- 
prived of  his  right,  and  there  is  a  defect  of  justice. 

For  the  Respondents,  Sir  Edward  Sugden  and  Mr.  Russell. 

The  bill  in  this  case  was  amended  by  a  trick  of  practice.  The  Respondents  had 
inadvertently  accepted  costs,  and  under  the  authority  of  Tarleton  v.  Dyer.t  the  Lord 
Chancellor  felt  himself  bound  to  confirm  the  order  for  amendment.  But  for  this 
trick  the  Appellants  could  never  have  had  any  answer  to  any  other  than  the  original 
bill.  It  is  argued  that  this  is  not  a  cross  bill  ;  but  any  bill  which  converts  the  defen- 
dant's case  into  a  bill  against  the  plaintiff  is  a  cross  bill,  and  it  may  seek  relief  as  well 
as  discovery.  The  obligation  to  answer  it  does  not  depend  on  the  matter  of  the  bill. 
If  it  contans  no  equity,  and  is  not  a  cross  bill,  it  should  seem  the  subject  of  demurrer. 
It  is  too  late  now  to  raise  a  question  before  the  hearing  whether  the  bill  can  be  sus- 
tained. The  question  now  is,  whether  the  cross  bill  must  be  answered  according  to 
the  practice  of  the  court,  not  whether  relief  can  be  had  upon  the  original  or  the  cross 
bill.  It  is  supposed  that  the  King  of  Spain  cannot  take  an  oath.  In  his  own 
dominions  and  before  his  own  tribunals  there  is  no  person  who  can  administer  an 
oath  to  him  :  but  if  the  King  of  Spain  makes  himself  a  suitor  before  a  foreign  tribunal, 
he  submits  himself  to  the  laws  of  the  foreign  country  in  which  he  becomes  a  suitor, 
and  must  [391]  do  justice  as  he  receives  it,  in  the  character  of  a  suitor.  The  law  of 
nations  is  foreign  to  the  question  :  no  authority  from  that  code  is  producible  upon  the 
subject.  How  will  the  King  of  Spain  be  degraded  by  doing  the  justice  which  he 
demands  ?  The  rule  with  respect  to  foreign  sovereigns  is  laid  down  in  Colvin's  case  :  % 
"  If  [the  king  of  a  foreign  nation]  comes  into  a  country,  he  must  sue  and  be 
"  sued  by  the  name  of  a  king."  If  he  is  not  perfectly  described  in  the  bill,  it  is  the 
subject  of  demurrer.  There  may  be  rights  which  are  not  the  subject  of  suit,  but  of 
treaty.  In  the  case  of  the  Columbian  Government  v.  Rothschild.S  tlae  Vice-Chancellor 
asked  who  the  Columbian  government  were,  and  how  they  were  to  be  subject  to  the 
condition  of  ordinary  defendants  ?  This  proceeded  on  the  principle  for  which  we  now 
contend,  that  they  might  be  subject  to  a  cross  bill  :  and  the  demurrer  was  allowed, 
because  they  were  not  so  described  that  process  in  case  of  a  cross  bill  could  be  served 
upon  them. 

If  a  foreign  sovereign  sues,  he  must  so  describe  himself  that  a  cross  bill  may  be 
filed  against  him.  This  appears  from  what  is  said  by  the  Lord  Chancellor  in  the  former 
appeal  in  this  case.||     The  case  of  ambassadors  is  not  in  point. 

Lord  Wynford. — An  ambassador  is  exempt  by  a  special  law.  But  if  an  ambassador 
volunteers  to  be  a  suitor,  the  defendant  in  the  suit  ought  not  to  be  deprived  of  liis 
powers  of  defence. 

For  the  Respondent. — The  cases  put  do  not  bear  upon  the  question.  The  King 
of  Spain  is  not  in  a  state  of  imbecility,  nor  under  the  incapacity  [392]  of  infancy  or 
coverture.  He  is  not  a  corporation  aggregate,  and  has  not  the  privilege  of  a  peer. 
He  is  not  within  the  analogy  of  the  cases,  nor  does  he  fall  within  the  principle. 

As  to  the  order  of  1G40,  it  has  never  been  enforced.  The  practice  arises  out  of 
another  order,  that  the  masters  should  not  swear,  etc. 

In  the  case  of  a  corporation  aggregate,  the  Court  does  not  point  out  who  is  to  be 

*  See  Red.  Treat.  103.  t  1  Russ.  &  Mylne,  1.  486. 

X  7  Co.  [Rep.  15  6].  §  1  Sim.  94.  II  2  Bligh,  N.  S.  58. 
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tlic  party  ;  but  the  plaint  ill'  makes  the  utticer  a  party  whu  lias  llic  ciistudy  of  the 
documents. 

In  the  course  of  the  argument  the  following  observations  were  made. 

Lord  Wynfoid. — There  was  a  case  in  which  a  reference  was  made  to  the  twelve 
Judges,  in  which  the  question  was,  whether  a  German  prince  could  sue  in  the  courts 
of  this  country  ■?  and  it  was  held  that  he  was  a  duke  bj'  courtesy  in  this  country. 

The  Lord  Chancellor. — A  foreign  sovereign  is  not  sued  here  by  a  petition  of  right, 
nor  does  he  sue  by  his  attorney-general  or  government  officer,  but  as  a  private 
individual. 

Is  there  any  instance  in  which  a  Court  has  permitted  a  party  coming  to  sue  here 
as  the  locus  contractus,  to  import  the  practice  or  mode  of  proceeding  of  a  foreign  court, 
or  assert  the  privileges  belonging  to  the  party  in  a  foreign  country  I  There  is  one 
case  in  the  Common  Pleas  where  they  ordered  the  Duke  of  Fitzjames  to  be  discharged 
on  filing  common  bail.  But  Heath  J.  dissented,  and  Lord  EUenborough  disapproved 
of  the  decision.  The  right  of  the  King  of  Spain  in  respect  of  privilege  in  the  courts 
of  England,  is  not  greater  than  that  of  any  of  his  subjects.  If  he  can  bring  [393] 
his  privilege  with  him,  why  may  not  his  subjects  also  1  One  objects  to  answer  upon 
oath  ;  another  may  object  to  a  trial  by  a  jury  of  tradesmen.  But  if  the  king  is  recog- 
nized in  the  character  of  a  suitor,  must  he  not  be  content  with  the  common  fare  of 
the  court  1 

At  the  conclusion  of  the  argument,  Lord  Plunkett  moved  that  the  judgment 
might  be  affirmed,  observing  only,  that  as  there  had  been  three  decisions,  by  the 
highest  authorities  in  the  law,  upon  the  questions  raised  in  the  appeal,  he  did  not 
deem  it  necessary  to  assign  any  reasons. 

The  Lord  Chancellor. — I  entertained  no  doubt  upon  this  question  when  it  was 
first  argued  before  me  in  the  Court  of  Chancery,  and  further  consideration  has  con- 
firmed my  original  opinion.  The  more  the  question  is  discussed  the  more  clear  it 
appears.  The  King  of  Spain  sues  here  by  his  title  of  sovereign,  and  so  he  must  be 
sued,  if  at  all.  But,  beyond  the  mere  name  of  sovereign,  it  has  no  eiTect.  He  brings 
with  him  no  privileges  which  exempt  him  from  the  common  fare  of  other  suitors. 
The  practice  of  the  Court  is  part  of  the  law  of  the  Court.  If  any  case  could  have  been 
produced,  shewing  that  the  Court  in  such  a  case  had  deviated  from  their  practice, 
I  might  have  felt  bound  by  such  a  precedent,  as  a  law  of  practice  laid  down  for  my 
guidance.  The  decision  upon  the  former  appeal  did  not  dispose  of  this  ((uestion ; 
but  it  is  impossible  to  read  the  observations  of  the  Lord  Chancellor  and  Lord  Redes- 
dale  upon  the  former  appeal,*  without  being  con-[394]-vinced,  that,  if  this  question 
had  been  submitted  to  them,  they  would  have  disposed  of  it  in  the  same  way  as  the 
Court  below.  The  very  case  now  under  discussion,  and  then  contemplated,  was  part 
of  the  ground  on  which  Lord  Lyndhurst  disposed  of  that  appeal.  The  same  prin- 
ciple of  decision  is  to  be  found  in  the  judgment  of  the  Vice-Chancellor  in  the  case  of 
the  Columbian  Government  r.  Rothschild  [1  Sim.  9-i].  I  am  authorized  by  Lord 
Wynford  to  state  that  he  concurs  in  this  judgment. 

Judgment  affirmed,  with  costs  not  exceeding  £200. 


[395]  ENGLAND. 

COUUT  OF  CHANCERY. 

William  Nicol,  the  Administrator  of  the  Goods,  Chattels,  and  Credits  of 
George  Nicol,  deceased, — Appellant;  Sir  Egbert  Williams  Vaughan, 
and  Others, — Respondents  [18. "^4]. 

[See  Mews'  Dig.  v.  510  ;  vi.  811  ;  vii.  264  ;  and  notes  to  S.C.  6  Bh.  N.  S.  104.] 

Under  a  decree  for  the  administration  of  assets,  N.  as  a  creditor,  having  made 
a  claim  upon  a  bond  for  £12,000;  upon  which  issues  were  directed  to 
be  tried  by  the  court,  whether  as  to  any  and  what  part  the  bond  was  given 

*  Ante,  Vol.  II.  p.  47. 
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i  for  services,  or  as  a  loan,  or  whether  it  was  a  bond  of  indemnity  as  to 

£10,000,  or  a  gift.  The  House  of  Lords,  on  appeal,  reversed  the  order 
directing  the  issues,  and  remitted  the  cause,  to  decide  upon  the  facts  in 
evidence  before  the  Court  below  ;  whereupon  the  Court  declared  that 
the  bond  as  to  £10,000  was  a  counter  security,  etc.  This  decree  having 
been  reversed  on  appeal,  an  order  was  made  in  the  Court  below,  on  petition 
of  parties  in  tlie  cause  interested  in  the  assets,  that  they  might  be  at  liberty 
to  file  a  bill  to  impeach  the  valichty  of  the  bond  as  a  gift.  Upon  appeal 
against  this  order  it  was  reversed,  chiefly  on  the  ground  that  the  parties 
had  opportunity  to  raise  the  same  question  on  the  former  proceedings, 
which  they  had  neglected,  and  that  no  other  or  farther  evidence  was  to 
be  expected  than  that  which  was  already  before  the  court. 

In  this  cause  there  had  been  two  preceding  appeals  :  the  first  against  the  order 
of  the  Master  of  the  Rolls,  directing  issues  (reported  ante,  Vol.  [396]  V.  p.  505.)  ; 
the  second  against  the  decree  of  the  Master  of  the  Rolls,  declaring  the  bond  given 
to  the  Appellant  by  the  Ladies  E.  and  M.  Ker,  to  the  extent  of  £10,000  (part  of  the 
£12,000  secured),  was  intended  as  a  counter-security  for  the  engagement  into  which 
he  had  entered  as  surety  for  them,  etc.     (Reported  ante,  Vol.  VL  p.  104.) 

George  Nicol  had  taken  proceedings  in  the  Court  of  Session  in  Scotland  against 
the  Respondent,  and  Gieorge,  Earl  of  Winchelsea  and  Nottingham,  and  also  against 
the  heirs  at  law  of  Lady  Mary  Ker  and  Lady  Essex  Ker,  to  obtain  payment  of  the 
money  claimed  to  be  due  to  him  in  respect  of  the  bond,  out  of  the  produce  of  the  real 
estates  in  Scotland,  of  which  Lady  Mary  Ker  and  Lady  Essex  Ker  had  died  seised, 
and  obtained  in  such  court  a  decree,  etc.  ;  but  by  an  order  of  the  Court  of  Session 
in  Scotland,  a  sum  of  money  was  set  apart,  and,  under  deci-ee  of  the  same  court,  had 
been  deposited  and  remained  in  the  Royal  Bank  of  Scotland,  to  answer  and  pay,  and 
as  a  security  for  the  amount  of  the  principal  and  interest  claimed  by  George  Nicol 
in  his  lifetime,  and  by  William  Nicol  since  his  decease,  on  the  bond  of  the  1 5th  of  July, 
1815,  for  £12,000. 

The  Respondent,  Sir  Robert  Williams  Vaughan,  on  the  18th  of  December,  18.32, 
presented  his  petition  to  the  Master  of  the  Rolls,  praying  that  he  might  be  authorised 
and  directed  to  institute  a  suit  in  the  Court  of  Chancery,  for  the  purpose  of  impeach- 
ing the  validity  of  the  bond  for  £12.000,  given  by  Lady  Essex  Ker  and  Lady  Mary  Ker 
to  George  Nicol,  deceased  ;  and  that  the  sum  set  apart  by  the  order  of  the  Court  of 
Session,  to  [397]  cover  the  amount  due  thereon  for  principal,  interest  and  costs,  might 
remain  set  apart,  and  secured,  to  abide  the  event  of  such  proposed  suit,  and  that  in 
the  meantime  William  Nicol  might  be  restrained  by  the  order  and  injunction  of  the 
Court  from  receiving  the  sum  so  set  apart  and  secured,  or  any  part  thereof. 

Gn  the  29th  of  January,  1833,  William  Nicol  presented  his  petition  to  the  Master 
of  the  Rolls,  praying  that  it  might  be  referred  to  the  Master  to  compute  what  was 
due  to  him  for  interest  on  the  bond  for  £12,000  to  the  date  of  his  report,  to  be  made 
in  pursuance  of  that  application,  and  that  the  .same,  together  with  the  principal  sum 
of  £12,000,  secured  by  the  bond,  might  be  paid  to  him  by  the  Respondent.  Sir  Robert 
Williams  Vaughan,  or  otherwise  that  he  might  be  at  liberty  to  take  such  proceedings 
as  he  might  be  advised  for  recovering  the  principal  monies,  and  interest  out  of  the 
monies  remaining  in  the  Royal  Bank  of  Scotland.  And  that  it  might  be  referred 
to  the  Master  to  tax  his  costs  of  that  application  and  relating  thereto,  and  that  the 
same  might  be  paid  to  him  by  the  Respondent,  Sir  Robert  Williams  Vaughan  ;  or 
that  he  might  be  declared  entitled  to  receive  the  same  out  of  the  monies  so  remaining 
in  the  Royal  Bank  of  Scotland,  or  to  take  such  proceedings  for  the  recovery  thereof 
as  he  might  be  advised. 

The  two  petitions  came  on  to  be  heard  together  before  the  Master  of  the  Rolls. 
on  the  14th  of  February.  1833,  when  his  Honour  ordered  on  both  petitions  that  the 
Respondent,  Sir  Robert  Williams  Vaughan,  should  be  at  liberty  to  institute  a  suit 
in  the  Court  of  Chancery,  for  the  purpose  of  ques-[398]-tioniug  the  validity  of  the 
bond  for  £12,000,  given  by  the  Lady  Essex  Ker  and  Lady  .Mary  Ker  to  George  Nicol, 
deceased,  taking  it  to  be  a  l)ond  intended  as  a  bounty  oi'  gift  to  George  Nicol.  And 
it  was  ordered  that  William  Nicol,  the  administrator  of  (ieorge  Nicol,  be  rest?-ained 
b)'  the  order  and  injunction  of  that  court,  from  receiving  the  sum  set  apart  by  tiie 
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order  of  the  Court  of  Session  in  Scotland,  to  cover  the  amount  claimed  to  be  due  on 
the  bond,  for  principal  and  interest,  and  costs.  And  it  was  ordered  that  the  petition 
of  William  Nicol  should  stand  over  in  the  meantime. 

Against  this  order  WilUam  Nicol  appealed  to  the  House  of  Lords. 

For  the  Appellant, — 

Under  the  order  of  the  Court  of  Chancery  of  the  28th  of  April,  1827,  the  Master 
was  at  liberty  to  inquire  into  all  the  circumstances  relating  to  the  bond  for  £12,000, 
and  the  Master  did  not  by  his  report  made  in  pursuance  of  that  order  find,  nor  did 
any  of  the  parties  at  that  time  suggest,  that  the  validity  of  the  bond  was  questionable 
on  the  ground  which  is  now  for  the  first  time  raised.  The  tendency,  if  not  the  direct 
effect,  of  the  order  appealed  from,  is  to  impugn  the  orders  already  made  bj-  the  House 
of  Lords,  and  is  a  departure  from  the  principle  of  all  the  former  proceedings  lelating 
to  the  bond.  The  order  of  the  Court  of  Chancery  of  the  28th  April,  1827,  whereby 
it  was  ordered  that  the  Master  should  be  at  liberty  to  inquire  into  the  consideration 
and  all  the  circumstances  relating  to  the  bond  for  £12,000,  and  that  George  Nicol 
should  be  at  liberty  to  exhibit  interrogatories  for  his  own  examination,  was  made 
by  consent  of  all  parties,  and  in  fact  could  not  have  [399]  been  made  except  by  consent. 
The  object  of  this  consent  order  was  to  enable  the  Court  to  decide  the  question  in 
dispute  respecting  the  bond,  without  the  expense  and  delay  attendant  on  a  suit  in 
equity.  ^^Hi'^^\&i^ 

The  order  of  the  Master  of  the  Rolls  of  the  29th  of  June,  1829,  whereby  he  directed 
that  issues  should  be  tried  at  law  respecting  the  consideration  of  the  bond,  was 
appealed  from  by  the  Appellant  upon  grounds  which  equally  apply  to  the  present  case, 
namely,  because  it  was  a  departure  from  the  principle  of  the  consent  order  of  the 
28th  April,  1827,  and  was  moreover  unnecessary,  inasmuch  as  it  is  not  jjretended 
that  there  is  any  person  in  existence  who  can  give  additional  evidence  respecting 
the  bond.  The  House  of  Lords,  on  that  appeal,  adopted  the  Appellant's  views,  and 
upon  that  princii^le,  by  an  order  of  the  Hth  October,  1831,  reversed  the  order  of  the 
Master  of  the  Rolls  directing  the  issues. 

The  order  now  appealed  from  is  open  to  the  same  objections  (amongst  others) 
which  prevailed  against  the  order  of  the  29th  June,  1829,  and  cannot  be  right,  unless 
the  order  of  the  House  of  Lords,  reversing  the  directions  for  the  issues,  was  wrong. 
And  the  Appellant  cannot  but  feel  aggrieved  that  he  should  be  subject  to  the  ruinous 
charge  of  litigating,  in  a  new,  dilatory,  and  expensive  form  of  proceeding,  a  question, 
every  part  of  which  was  fully  before  the  Court  below.  The  order  has  been  made  for 
the  purpose  of  enabling  the  Respondents  to  question  the  validity  of  the  bond,  upon 
grounds  which  are  now  open  to  litigation. 

The  Respondents  originally  contended  before  [400]  the  Master  that  the  bond 
for  £12,000  was  a  bond  of  indemnity,  and  made  no  other  objection  to  it.  The  Master, 
by  his  report  of  the  21st  of  May,  1828, found  that  the  bond  was  not  a  bond  of  indemnity, 
but  was  a  voluntary  bond,  given  without  any  consideration  ;  and  the  order  of  the 
House  of  Lords  of  the  23d  of  July,  1832,  ordered  that  the  Master's  said  report  of  the 
21st  of  March.  1828,  should  be  absolutely  confirmed.  That  point,  therefore,  is  now 
concluded. 

A  second  and  different  objection  is  now  made  to  the  bond.  It  is  now  said,  that, 
admitting  the  bond  to  be  voluntary,  it  is  impeachable  in  equity,  on  account  of  the 
relation  in  which  George  Nicol  stood  to  the  Ladies  Ker.  Now,  in  the  interval  between 
the  order  of  the  House  of  Lords  of  the  14th  of  October,  1831,  which  reversed  the 
order  of  the  Master  of  the  Rolls,  directing  the  issues,  and  the  order  of  the  23d  of  July, 
1832,  confirming  the  Master's  finding  that  the  bond  was  a  voluntary  bond,  the  Re- 
spondents had  a  full  oppoitunity  of  making  this  second  objection,  supposing  them  not 
to  have  been  even  at  that  time  precluded  from  raising  it  by  the  previous  proceedings 
before  the  Master.  That  all  the  facts  were  then  before  the  couit  below  is  established 
by  the  proceedings. 

The  Appellant's  petition,  which  was  presented  after  the  order  of  the  House  of 
Lords  of  the;  14th  of  October,  1831,  was  confined  to  a  prayer  for  confirming  the 
Master's  report,  and  did  not  go  on  to  pray  for  payment  of  the  money,  simply  because 
it  was  perfectly  known  to  all  parties  that  the  money  was  in  Scotland,  awaiting  only 
the  determination  of  the  question  then  before  the  Court,  and  ready  to  be  paid  to  the 
Appellant  the  instant  that  ques-[401]-tion  was  decided.     That  was  the  time  at  which 
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the  Respondents  might  have  presented  their  petition  to  the  Master  of  the  Rolls,  praying 
that  if  the  bond  were  held  to  be  voluntary  (as  your  Lordships  have  since  determined 
it  to  be)  their  second  objection  to  the  bond  might  be  heard  and  determined.  The 
Respondents  did  not  think  proper  to  take  that  course.  They  had,  in  fact,  at  all 
times  previously  relied  upon  a  single  and  different  ground  of  defence. 

Where,  as  in  the  present  case,  a  party  relies  upon  two  distinct  defences,  and  all 
the  facts  necessary  to  raise  and  to  enable  the  Court  to  determine  both  grounds  of  de- 
fence are  before  it,  such  party  cannot  be  permitted  first  to  abandon  one  of  his  defences, 
and  carry  his  opponent  through  a  long  and  expensive  course  of  litigation  confined 
to  the  other,  and  when  his  case  fails  him  upon  the  ground  he  has  selected,  to  re-assume 
the  defence  he  had  abandoned,  and  in  effect  commence  an  entirely  new  course  of 
litigation.  The  ruinous  expense  already  incurred  by  the  Appellant  in  litigating  the 
questions  in  the  case,  is  itself  a  consideration  deeply  affecting  the  justice  of  the  case. 

For  the  Respondents, — 

The  bond  for  £1 2,000  from  the  Ladies  Ker  to  Mr.  Nicol,  appears  to  have  been  made 
under  circumstances  which  would  induce  a  Court  of  Equity  to  set  it  aside,  upon  the 
principles  which  are  universally  applied  to  gifts  to  persons  standing  in  a  relation  of 
trust  or  confidence  towards  the  donor. 

There  is,  at  all  events,  so  much  suspicion  as  to  the  circumstances  under  which 
the  gift  was  made,  as  to  render  it  fit  that  further  investigation  should  be  had. 

[402]  The  controversy  between  the  parties  hitherto  has  been,  whether  the  bond 
was  to  be  considered  a  voluntary  bond  or  a  bond  of  indemnity,  and  until  it  was  estab- 
lished not  to  be  a  bond  of  indemnity,  but  a  voluntary  bond,  it  would  have  been  pre- 
mature, and,  in  fact,  impracticable,  to  discuss  its  validity  considered  as  a  gift. 

For  the  Appellants,  Sir  Edward  Sugden  and  Mr.  Tinney. 

For  the  Respondents,  Mr.  Pemberton  and  Mr.  Hope. 

The  Lord  Chancellor. — Li  October,  1831,  the  House  reversed  an  order  of  his 
Honour  directing  three  issues  to  be  tried,  and  on  the  ground  that  the  evidence  was 
all  before  the  Court,  and  that  the  Court  could  then  dispose  of  the  question,  whether 
or  not  the  bond  was  an  indemnity  or  counter-security.  The  Master  of  the  Rolls  then 
considered  that  question,  and  came  to  the  conclusion  that  as  to  £10,000  the  bond 
was  a  counter-security,  and  as  to  £2000  it  was  a  voluntary  gift  in  remuneration  of 
services.  The  House  of  Lords,  in  July,  1832,  reversed  the  declaration  as  to  the  counter- 
security,  and  confirmed  the  Master's  report  absolutely,  finding  that  the  whole  bond 
was  voluntary,  and  a  gift  and  bounty  from  the  obligors  to  the  obligee. 

After  this  decision  both  parties  petitioned  ;  one  (the  Resf)ondents)  for  leave  to 
institute  a  suit  to  impeach  the  validity  of  the  bond  considered  as  voluntary  and  a  gift, 
and  for  an  injunction  to  restrain  the  Appellant  from  receiving  any  part  of  the  money 
set  apart  in  Scotland  for  the  payment  of  it ;  the  other  (the  Appellant),  for  computa- 
tion of  in-[403]-terest  due  on  the  bond,  and  to  have  that,  with  the  principal,  paid 
out  of  the  Scotch  fund. 

On  both  petitions  the  order  appealed  from  was  made.  It  gave  the  Respondents 
the  leave  they  asked  to  impeach  the  bond  in  a  new  suit,  taking  it  to  be  bounty  or 
gift ;  and  it  ordered  the  Appellant's  petition  to  stand  over,  in  the  meantime  restrain- 
ing him  from  receiving  the  money. 

That  the  Court  below  had  the  power  to  make  this  order  there  cannot  be  any 
doubt ;  it  was  in  the  discretion  of  the  Court,  but  a  discretion  to  be  exercised  soundly  ; 
and  the  question  is,  whether  or  not,  in  the  circumstances  of  the  case,  that  discretion 
ought  to  have  been  exercised  as  to  granting  the  leave — in  other  words,  whether  your 
Lordships,  having  before  you  the  case  which  was  before  the  Court  below,  would  have 
given  the  leave  ;  and  I  am  of  opinion  that  you  would  not,  and  ought  not  to  have 
given  it. 

The  case  set  up  against  the  bond  for  the  first  time  is,  that,  from  the  relation  sub- 
sisting between  the  parties,  a  Court  of  Equity  would  not  suffer  the  obligee  to  take 
advantage  of  the  obligor's  bounty.  Now  this  case  might  have  been  made  in  all  the 
former  stages  of  the  long  litigation,  to  the  end  of  which  it  may  be  hoped  that  we 
are  now  approaching. 

The  objection,  now  first  relied  on,  is  one  which  was  open  to  the  Res])ondents  from 
the  beginning  ;  and  it  would  have  decided  the  cause  in  their  favour,  whether  tln^ 
rest  of  the  case  had  been  with  them  or  against  them. 
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They  then  relied  upon  the  different  ground  of  which  the  decisions  of  this  house 
has  deprived  them — that  the  bond  was  a  counter-security-  But  if  [404]  the  bond 
was  good  for  nothing  as  a  gift,  they  ought  to  have  urged  that  alternative,  and  said, 
"  Whether  it  be  indemnity  or  bounty  makes  no  difference  ;  for  if  indemnity — cadit 
"  questio  ;  and  if  bounty,  it  cannot  he  supported  in  a  Court  of  Equity,  regard  being 
"  had  to  the  circumstances."'  A  party  cannot  be  allowed  to  bring  forward  his  case 
piece-meal  ;  and,  after  exhausting  his  adversary  with  litigation  on  one  ground,  to 
drag  him  through  a  second  course  of  proceeding  upon  another,  of  which  he  might 
at  first  have  availed  himself. 

Then  was  there  anything  in  the  proceedings,  whether  in  the  conduct  of  the  Ap- 
pellants or  in  the  orders  of  the  Court,  which  misled  the  Respondents,  and  prevented 
them  from  taking  earlier  the  objection  on  which  they  now  rest  their  case  ?  1  am 
very  clearly  of  opinion  that  the  more  the  whole  proceedings  are  attended  to,  the  more 
plainly  will  it  appear  that  the  Respondents  have  no  such  matter  to  urge.  If  the 
contention  had  always  been  on  the  one  side,  that  the  bond  was  indemnity,  and  on 
the  other,  that  it  was  for  a  valuable  consideration,  and  if  nothing  liad  been  done, 
either  by  the  parties  or  the  Court,  to  direct  attention  to  the  bond  considered  as  volun- 
tary and  bounty,  there  might  be  some  ground  for  the  application  of  the  Respondent 
to  be  let  in  with  a  new  case  referable  to  the  bond  as  voluntary  bounty.  But  that 
is  not  the  fact  :  it  is  the  reverse  of  the  fact. 

First,  the  Master's  report,  in  March,  1828,  while  it  negatives  the  bond  as  "  in- 
"  demnity,"  distinctly  finds  that  it  was  voluntary,  and  given  as  a  bounty. 

Secondly,  the  Respondents  excepted  to  that  finding,  on  the  ground  that  the  bond 
was  not  [405]  voluntary,  but  indemnity.  And  this  exception  of  course  proceeded 
upon  the  assumption  that  it  was  not  only  not  voluntary,  but  also  not  given  for  value. 
Thirdly,  the  Appellant  took  an  exception  to  the  finding  of  voluntary,  maintaining 
that  it  was  for  value  ;  but  he  desired  leave  to  withdraw  that  exception  ;  and  although 
this  was  refused,  he  thereby  gave  sufficient  intimation  to  his  adversary  that  he  was 
satisfied  to  rely  on  the  bond  as  a  gift,  provided  it  were  found  not  to  be  counter-security. 
Fourthly,  the  frame  of  the  issues  then  (29th  June  1829)  directed  most  distinctly 
called  the  attention  of  the  Respondents  to  the  materiality  of  their  present  objection  ; 
for  one  was  to  try  the  question  "  given  for  value  or  not  ;  "  another  to  try  the  question 
"  indemnity  or  not  ;  "  and  the  third  to  try  the  question  "  bounty  or  not." 

It  cannot,  surely,  be  contended  that  they  ought  not  to  have  been  prepared  for 
the  event,  had  the  issues  been  tried,  of  the  first  being  found  against  the  Appellant, 
the  second  and  third  in  his  favour  ;  that  is,  the  whole  matter  being  found  as  it  is 
now  placed  by  the  decision  of  this  house,  confirming  the  Master's  report,  and  establish- 
ing the  bond  as  voluntary  and  gift. 

But  although  this  house,  in  1831,  reversed  the  order  directing  the  issues,  it  also 
gave  the  Appellant  the  leave  which  had  been  refused  below,  of  withdrawing  his  excep- 
tion. This  is  very  material  ;  for  it  places  the  case  in  October,  1831,  exactly  as  it 
would  have  been  if  no  exception  had  been  taken  by  the  Appellant,  on  the  ground 
of  the  bond  being  for  value,  and  leaves  the  parties  contending  thus  :  the  one,  that  it 
was  indemnity  ;  the  other,  that  it  [406]  was  bounty  ;  and,  therefore,  it  is  manifest 
that  there  was  no  third  or  middle  term  ;  nothing  to  be  considered  but  those  two 
alternatives  ;  that  the  only  question  now  was  between  indemnity  and  bounty  ; 
and  that  if  it  should  be  found  not  to  be  indemnity,  it  must  be  bounty.  Then  surely 
the  Respondents  should  have  gone  back  to  the  Court  below,  prepared  to  meet  the 
second  alternative,  in  case  his  Honour  should  be  of  opinion  that  there  was  no  evidence 
to  shew  indemnity  ;  for  in  that  case  it  must  be  bounty  :  and  then  their  present  con- 
tention became  material — nay,  decisive.  In  a  word,  they  had  a  plain  course  to  take 
when  they  went  back.  They  were  to  maintain,  first,  that  the  bond  was  a  counter- 
security,  and  not  a  gift  :  but  next,  if  they  should  fail  in  that,  they  had  to  state  that 
it  was  impeachable  in  equity,  on  account  of  the  circumstances  now  urged.  That 
would  have  rendered  it  immaterial  how  the  first  question  was  decided  ;  for  either 
way  they  uuist  prevail. 

The  reference  made  to  the  Master,  in  April,  1828,  it  must  be  first  observed,  was 
by  consent  of  all  parties  ;  nor  indeed  without  such  consent  could  the  examinations, 
wliicii  formed  part  of  the  order,  have  been  directed.  The  object  apparently  was, 
to  avoid  a  tedious  litigation,  and  to  bring  on  at  once  the  investigation  of  all  the  cir- 
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cumstances  ;  and  it  expressly  gave  the  Master  authority  to "  inquire  into  the  considera- 
'■  tion,  and  all  the  circumstances  relative  to  the  bond."  Under  that  order  there  was 
not  one  of  tjie  matters  now  alleged,  into  which  the  Master  might  not  have  inquired, 
and  the  Respondents  could  have  then  raised  the  whole  of  their  present  objection. 

They  might  afterwards,  when  they  knew  that  the  [407]  Ma.ster  had  found  the 
bond  not  to  be  a  counter-security,  but  a  gift,  have  petitioned  the  Court,  and  raised 
their  objection,  praying  to  have  tlie  circumstances  in  which  the  bond  was  granted 
inquired  into,  if  the  Court  should  confirm  the  report,  finding  it  was  gift  and  not  in- 
demnity, and  contending  that,  although  a  gift,  it  was  impeachable.  The  only  objec- 
tion that  could  have  been  made  then  to  such  further  inquiry,  viz.,  that  they  might 
have  taken  the  same  ground  earlier,  applies  with  tenfold  force  now. 

It  is  suggested  that  the  Appellant  may,  by  a  bill  being  filed  against  him,  be  com- 
pelled to  disclose  something  within  his  knowledge  relative  to  the  bond,  something 
which  he  may  have  heard  from  his  father.  This  is  not  very  likely,  considering  that 
the  father  himself  has  been  examined  fully.  But  supposing  the  Appellant  to  know 
something  material  against  his  own  claims,  he  might  have  been  examined  upon  in- 
terrogatories, had  the  Respondents  chosen  to  take  their  present  objection  at  the  right 
time. 

Upon  the  whole,  I  can  see  no  reason  for  a  new  suit  being  now  commenced,  in  order 
to  give  them  the  opportunity  of  doing  what  they  had  abundant  opportunities  of  doing 
before — bringing  forward  an  objection,  of  the  materiality  of  which  they  could  not  at 
any  period  of  the  cause  have  been  ignorant,  and  to  which  their  attention  must  needs 
have  been  repeatedly  directed. 

Upon  the  merits  of  the  case,  supposing  that  we  were  now  to  dispose  of  the  case 
on  the  evidence  as  it  stands  ;  and  when  we  consider  that  the  evidence  of  Mr.  Nicol, 
senior,  is  at  present  in  the  case,  there  can  be  no  doubt  that  we  possess  better  [408] 
materials  for  coming  to  a  decision  than  we  could  have  in  a  new  suit.  It  does  not  appear 
that  any  injustice  can  be  done  to  the  Respondents,  or  any  favour  shown  to  the  trans- 
action, inconsistent  with  the  principles  of  courts  of  equity,  if  this  long  litigation  is 
here  determined  by  sustaining  the  Appellant's  claim  under  the  bond. 

It  is  impossible  to  compare  this  with  the  cases,  to  which  it  has  been  likened,  of 
Huguenin  v.  Baseley,  and  Selsey  v.  Rhodes  ;  and  if  any  credit  is  given  to  Mr.  Nicol's 
examination,  no  one  can  suppose  that  there  was  any  fraud  on  the  part  of  the  obligee 
from  the  nature  of  the  transaction.  They  intended  a  bounty,  though  a  bounty  cer- 
tainly dictated  by  gratitude  for  services. 

There  was  nothing  of  complexity  in  the  affair.  They  are  found  to  have  been 
fully  aware  of  the  sum,  and  to  have  altered  it  from  £10,000  to  £12,000  upon  some 
discussion.  That  they  became  liable  on  their  seal,  and  from  the  moment  they  executed 
the  parchment  they  must  have  known  of  course.  But  Mr.  Nicol  assured  them  that, 
during  their  lives,  he  should  keep  it  inactive,  and  he  did  so.  The  case  of  Harris  r. 
Tremenheere  *  was  in  every  way  a  stronger  case  of  suspicion  than  this,  and  there 
the  transaction  was  supported.  I  have,  in  the  former  stages  of  the  case,  stated  that 
the  only  circumstance  to  which  any  importance  can  here  be  attached,  as  against 
Mr.  Nicol's  conduct,  is  his  having  employed  his  own  solicitor  to  prepare  the  bond. 
But  as  it  was  a  mere  common  money  bond  to  be  filled  up,  very  little  turns  upon  this, 
and  the  matter  is  worse  in  appearance  than  in  reality.  It  [409]  is  probable  that 
the  two  ladies  might  not  wish  their  own  solicitor  to  be  called  in  upon  a  matter  requiring 
no  explanation,  and  very  little  to  be  done,  even  if  they  had  any  professional  man 
regularly  employed  in  their  affairs,  which  does  not  appear  to  have  been  the  case. 

Taking  the  facts  as  they  are  before  us,  there  seems  every  reason  to  hold,  in  Lord 
Eldon's  words  on  Huguenin  v.  Baseley,  that  the  gift  was  "  the  free,  voluntary,  and 
"  well  understood  act  of  their  own  minds."  We  should  not  be  justified  in  speculating 
on  possibilities,  and  running  after  the  means  of  raising  suspicion,  when  all  chance 
is  at  an  end  of  further  light  being  thrown  upon  the  question,  and  no  new  investiga- 
tion can  give  us  even  so  much  evidence  as  we  now  have  for  our  guide.  I  therefore 
propose  to  move  that  the  judgment  should  be  reversed. 
Judgment  reversed. 

*  15  Ves.  [34]. 
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[410]   APPENDIX. 
SCOTLAND. 

COVKT  OF  SESSION. 

Keble, — ApiKllant ;  Templee, — Respondent  [1830]. 

A  sum  composed  of  principal  and  Indian  interest  having  been  found  due  to  A. 
with  a  direction  and  declaration  that  it  should  be  remitted  from  India  with 
interest  at  five  per  cent,  to  the  time  of  remittance,  deducting  the  cost  of 
remittance  and  property-tax  ;  held,  that  the  usual  remittance  of  one  per 
cent,  should  be  allowed — but  not  one  year's  interest  upon  bills,  as  if  drawn 
for  the  purpose  of  remittance  according  to  the  alleged  custom  in  Indian 
transactions,  especially  as  the  rate  of  exchange  during  the  period  was 
at  two  shillings  the  rupee,  and,  that  j^roperty-tax  upon  the  consohdated 
sum  should  be  deducted  from  the  date  of  the  order  for  payment  to  the 
time  when  the  tax  was  repealed. 

(July  7.)  The  Lord  Chancellor.* — In  the  case  of  Keble  and  others  against  Templer, 
which  was  argued  at  your  Lordships'  bar  some  time  since,  and  which  stands  for  judg- 
ment, the  case  is  of  this  description  :  Page  Keble  the  elder,  in  the  year  1785,  deposited 
certain  bonds  of  the  East  India  Company  in  the  hands  of  a  liouse  at  Calcutta,  in  which 
Mr.  Graham  was  a  partner  ;  those  bonds  were  deposited  with  instructions  that  they 
should  [411]  be  applied  in  a  certain  mode.  Mr.  Keble  shortly  afterwards  left  Calcutta, 
upon  his  return  to  England,  and  died  upon  his  passage.  The  bonds  which  had  thus 
been  deposited  in  the  house  in  India  wei'e  applied  to  the  purposes  of  that  house,  con- 
trary to  the  object  for  which  they  were  deposited.  It  appears  that  one  of  the  partners 
in  the  house,  whom  I  have  mentioned,  Mr.  Graham,  liad  property  in  Scotland,  in  con- 
sequence of  wliich  a  suit  was  instituted  against  him  in  that  C(juntry  for  the  amount 
of  the  bonds  which  had  been  thus  misapplied. 

In  that  suit  a  judgment  was  recovered,  and  from  that  judgment  there  was  an 
appeal  to  your  Lordships'  house.  Upon  that  appeal  the  judgment  of  the  court  below 
was  affirmed  ;  the  cause  went  down  again  for  the  purpose  of  settling  the  account, 
and  making  certain  other  allowances,  and  it  afterwards  found  its  way  to  your  Lord- 
ships' liouse,  t  and  your  Lordships  upon  that  occasion  made  a  declaration,  out  of 
which  the  present  case  arises.  The  declaration  was  in  these  terms  :  "  It  is  declared 
by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the  Appellant 
"  is  to  be  charged  with  interest  at  the  rates  following,  viz.,  with  interest  at  the  rate 
''  of  £12  per  cent,  upon  the  balance  of  any  account  which  shall  appear  to  have  been 
"  stated  and  signed,  and  which  is  mentioned  in  the  summons  in  this  action  ;  such 
interest  to  be  calculated  from  the  date  of  the  account  so  stated  and  signed  to  the  10th 
"  of  November  18i;i, "  (being  the  date  at  which  the  judgment  of  the  court  below  had 
been  affirmed  in  [412]  your  Lordships'  house  ;)  "and  with  interest  of  the  several  bonds 
"  in  the  proceedings  mentioned  at  the  rate  per  cent,  which  they  respectively  bore,  until 
"  the  times  when  they  were  respectively  paid  and  discharged,  or  indorsed  away,  and 
"  value  was  given  for  the  same  ;  and  with  interest  at  £V1  per  cent,  from  and  after  such 
"  times  respectively,  to  the  said  10th  day  of  November  1813,  when  the  former  appeal 
"  was  dismissed  in  this  house ;  but  that  the  Appellant  is  to  have  proj^er  and  just  allow- 
"  ances  and  deductions  made  in  respect  of  paitial  jiayment,  if  any,  which  he  can  instruct 
"  to  have  been  made, and  in  respect  of  interest  thereof,and  also  a  deductionof  the  charge 
"  of  remittance  to  Great  Britain  of  the  consolidated  amount  of  the  debt  which  shall  be 
"  constituted  against  him,  up  to  tlie  said  lUth  day  of  November  1813.  And  it  is  further 
"  declared  that  the  Appellant  is  chargeable  with  interest  at  £b  per  cent,  upon  sucli 
"  consolidated  amount  of  debt,  from  the  said  10th  day  of  November,  1813,  until  payment 
"  thereof,  but  with  a  due  deduction  of  the  property  tax  upon  the  amount  of  the  interest 

*  Lord  L\iidhurst.  t  See  the  case  reported,  vol.  ii.  p.  TiO.   Uld  Series. 
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"  of  such  consolidated  amount  of  debt  so  being,  and  at  such  rates  as  the  same  were 
'"  chargeable  upon  the  Appellants'  property  in  Great  Britain.  And  it  is  ordered  that 
"  with  these  declarations  the  cause  be  remitted  back  to  the  Court  of  Session  in 
"  Scotland,  to  do  therein  as  is  just  and  consistent  with  these  declarations." 

The  principle  of  this  declaration  appears  to  be  this,  that  these  bonds  being  Indian 
bonds,  deposited  in  India,  and  having  been  misapplied  by  the  house  in  Calcutta,  it 
was  to  be  considered  as  an  Indian  debt,  bearing  Indian  interest  up  to  the  time  when 
the  judgment  of  the  court  below  was  finally  [413]  afhrmed  in  this  house.  At  that 
period,  the  interest  at  the  rate  of  £12  per  cent,  was  to  be  added  to  the  principal,  and 
was  to  create  upon  this  judgment  a  debt  so  consolidated  of  principal  and  interest, 
upon  which  interest  at  the  rate  of  £.5  per  cent,  was  to  be  paid  by  the  Defender  ;  that 
was  the  principle  of  your  Lordships'  declaration. 

The  cause  went  down  again  for  the  purpose  of  making  the  calculations  and  deduc- 
tions as  directed  by  your  Lordships,  and  it  has  again  come  here  on  two  points  to  which 
I  am  about  to  call  your  Lordships'  attention.  One  point  is  with  respect  to  the  charge 
of  remittance.  Your  Lordships  will  find  that  in  this  case  there  was  to  be  "  a  deduction 
"  of  the  charge  of  remittance  to  Great  Britain  of  the  consolidated  amount  of  the  debt 
"  constituted  against  the  Defender  up  to  the  said  10th  day  of  November  1813  ; "  and 
as  to  the  meaning  of  this  declaration  as  far  as  relates  to  the  deduction  for  the  charge 
of  remittance,  I  conceive  that  the  true  interpretation  of  the  judgment  of  your  Lord- 
ships' house  was,  that  this  case  was  to  be  considered  as  if  the  money  had  remained 
in  India  up  to  the  period  of  November  1813,  when  the  judgment  of  your  Lordships' 
house,  afhrniing  the  judgment  of  the  court  below,  was  pronounced.  Up  to  that 
time  the  Defender  was  to  be  liable  for  Indian  interest ;  and  the  Plaintiff  was  to  have 
the  benefit  of  Indian  interest.  It  seems  to  have  occurred  to  your  Lordships,  that 
as  the  money  was  thus  to  be  considered  as  in  India,  a  deduction  should  be  made  in 
respect  of  the  charge  of  remitting  it  to  England  ;  and  I  think  the  meaning  of  the 
declaration  is,  that  the  charge  should  be  estimated  as  it  would  have  existed  in 
November  1813,  the  period  at  which  the  Indian  [414]  interest  was  to  terminate. 
Now,  with  respect  to  the  charge  of  remitting  the  money  from  India  to  England,  there 
is  a  regular  charge  of  one  per  cent,  for  commission  ;  but  it  is  stated,  that  in  addition 
to  this  charge  of  one  per  cent,  commission,  it  is  usual  to  draw  bills  payable  a  year 
from  the  date,  and  that  this  is  to  be  considered  as  part  of  the  charge  of  remittance. 
It  appears  to  me  that  the  period  which  bills  so  drawn  have  to  run,  must  of  necessity 
be  taken  into  account  in  the  rate  of  exchange  ;  and  that  the  true  mode  of  estimating 
the  charge  of  remittance  by  the  purchase  of  bills,  is  to  ascertain  whether  the  loss  by 
the  interest  was  conipensated  by  the  rate  of  exchange.  Now  it  appears  by  the  evi- 
dence in  this  cause,  if  we  are  to  have  reference  to  the  period  of  November  1813,  or, 
indeed,  if  we  are  to  have  recourse  to  any  period  within  five  or  six  years  of  that  time, 
that  the  rate  of  exchange  was  such,  that,  considering  the  (juestion  in  this  way,  no 
loss  whatever  would  be  sustained  on  the  transmission  of  the  uKjney  in  the  shape  of  a 
bill  of  that  description.  It  appears  to  me  that,  under  these  circumstances,  no  deduc- 
tions ought  to  be  made  in  respect  of  the  interest  ;  and  the  Appellant  can  have  no 
right  to  complain  of  this,  as  it  appears  to  me  that  the  original  debt  was  calculated 
at  the  low  price  of  two  shillings  for  the  rupee. 

This  appears  to  me  to  be  the  true  interpretation  of  your  Lordships'  declaration, 
that  the  party  should  be  placed  in  the  same  situation  as  if  this  money  had  continued 
in  India  during  the  whole  period,  when,  by  the  judgment  of  this  house,  it  is  to  bear 
Indian  interest,  and  that  then  it  shoidd  be  remitted  to  this  country,  at  the  charge 
of  the  party  on  whose  account  that  remittance  was' to  be  made. 

[415]  The  next  point  for  your  Lordships'  consideration  will  be,  with  respect  to 
the  deduction  for  property  tax  ;  and  it  appears  that  by  an  interlocutor  jironounced 
in  1816,  an  order  was  made  by  consent,  that  the  ])roperty  tax  should  be  deducted 
from  the  year  1808  :  but  against  that  interlocutor  there  was  an  appeal  to  youi-  Lord- 
ships' house.  The  Appellant  was  dissatisfied  with  that  inteilocutor,  and  tiiat  subject 
was  taken  into  your  Lordships"  considei-ation  at  the  time  when  the  declaration  was 
made  to  which  I  have  referred.  Now,  the  question  with  respect  to  the  propeity  tax 
will  depend  entirely  on  the  construction  of  this  declaralicjn.  It  was  not  competent 
fur  the  Court  below  to  go  out  of  the  declaration  ;  and  the  question  is,  what  is  the 
fair  import  and  construction  of  the  declaration.     The  declaration  is,  "  that  the  Appel- 
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"  lant  is  chargeable  with  interest  at  £5  per  cent,  upon  such  consoUdated  amount  of 
"  debt,  from  the  said  10th  day  of  November,  1813,  until  payment  thereof  ;  but  with  a 
"  due  deduction  of  the  property  tax,  upon  the  amount  of  the  interest  of  such  eonsoli- 
"  dated  amount  of  debt  so  long,  and  at  such  rates,  as  the  same  were  chargeable  upon 
"the  Appellant's  property  in  Great  Britain."  Nothing  can  be  more  precise  than 
the  language  of  that  declaration,  that  it  refers  to  the  consolidated  amount  of  the 
principal  and  interest,  and  that  it  is  payable  from  the  month  of  November  in  the 
year  1813  ;  and  the  only  deduction  to  be  made,  according  to  the  language  of  the 
declaration,  and  which  appears  to  me  to  have  been  intended  to  embrace  tiie  whole 
question,  is  a  deduction  of  property  tax,  from  that  period  up  to  the  period  when  the 
property  tax  should  cease  to  have  operation.  It  appears  to  me,  [416]  therefore,  that 
as  far  as  relates  to  that  part  of  the  case,  the  decision  of  the  Court  of  Session  is  perfectly 
correct  and  ought  to  be  affirmed.  I  should  propose  to  your  Lordships,  that  the  former 
part  of  the  decision  of  the  Court  of  Session  should  be  reversed,  and  that  this  part  of 
the  decision  of  the  Court  of  Session  should  be  affirmed. 
Ordered  accordingly. 


[417]   SCOTLAND. 

COURT  OF  SESSION. 


Taylor, — AiJpellant ;  Forbes,  and  Others, — Respondents  [1830]. 

[S.C.  4  Wils.  &  Sh.  444.     See  Gray  v.  Johnston,  1868,  L.  R.  3  H.  L.  1,  14]. 

Where  trust-money  in  the  hands  of  a  debtor  was  applied  by  a  banker  in  payment 
of  his  debt  :  held,  that  it  was  a  proper  case  for  issues  to  be  directed  to 
inquire  how  much  of  the  money  had  been  so  applied,  and  whether  the 
creditor  at  the  time  of  the  appropriation  knew  that  it  was  trust-money. 

(14th  Dec.)  Lord  Wynford. — This  was  an  action  brought  in  the  Court  of 
Session,  in  Scotland,  by  the  Appellant,  as  one  of  the  children  of  a  person  of  the  name 
of  Taylor,  claiming  against  the  Respondents  the  sum  of  £5000.  This  sum  of  £5000 
had  been  deposited  in  their  hands  by  the  father  of  the  Appellant,  who  was  a  partner 
in  the  house  of  Taylor  and  Company  ;  but  for  some  time  before  his  death  this  sum, 
which  had  at  one  time  been  part  of  the  capital  of  Taylor  and  Company,  was  separated 
from  the  capital  of  Taylor  and  Company,  and  deposited  in  the  house  of  the  Respon- 
dents.    Sir  William  Forbes  and  Company  are  eminent  bankers  in  Scotland. 

Previous  to  his  death,  John  Taylor  had  made  a  deed  of  disposition  of  his  property 
to  take  effect  at  his  death.  This  money  had  been  standing  so  long  in  his  name  that 
it  had  produced  interest  to  the  [418]  amount  of  £1700,  and  of  this  sum,  under  the 
circumstances  which  I  liave  mentioned,  John  Taylor  made  a  deed  of  disposition  to 
take  effect  after  his  death,  by  which  he  gave  the  money  to  Patrick  Taylor  his  eldest 
son,  in  trust  during  his  wife's  life,  for  her  to  receive  the  income  during  her  life,  and 
after  her  death  in  trust  for  his  children. 

It  is  not  necessary  for  me  to  state,  with  an)'  degree  of  precision,  the  terms  of  that 
deed  :  it  is  enough  for  my  present  purpose  to  state,  that  all  the  property  he  died 
possessed  of  was  devised  with  certain  trusts  ;  the  property  being  in  the  hands  of  the 
Respondents,  the  bankers.  After  the  death  of  the  elder  Taylor,  the  property  re- 
mained standing  in  the  name  of  the  elder  Taylor  for  two  or  three  years.  During 
that  period  the  business  of  the  house  of  Taylor  and  Sons  was  carried  on  by  the  sons, 
still  in  the  name  of  the  father, — though  the  father  being  dead,  as  far  as  concerned 
him  he  was  out  of  the  question  ;  they  were  alone  responsible  for  the  debts  of  the  house  ; 
the  house  was  in  solvent  circumstances,  and  flourishing  down  to  the  time  of  liis  death  ; 
but  after  his  death  it  became  embarrassed,  and  the  Respondents  knowing  that,  pressed 
the  house  of  Taylor  and  Sons  to  make  good  certain  payments  that  were  in  arrear, 
and  to  settle  their  accounts.  In  consequence  of  this,  after  some  time,  the  £1700, 
which  was  the  interest  upon  the  £5000,  liaving  been  first  transferred  into  the  name 
of  Patrick  Taylor,  the  son  and  executor,  was  afterwards,  almost  immediately,  paid 
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over  to  the  house  of  Sir  William  Forbes,  by  whom  it  was  applied  in  liquidation  of  the 
account  existinf;  between  the  house  of  Taylor  and  Company  and  the  Respondents. 

[419]  The  i'oflOi',  the  principal  sum,  was  suffered  to  remain  with  them  for  two 
or  three  years  ;  but  they  were  in  great  distress,  and  it  was  in  evidence  that  tiie  bankers 
pressed  them  for  payment.  It  was  in  evidence  also,  that  at  that  time  tlu'  bankers 
had  in  the  hands  of  their  uian  of  business,  their  professional  adviser  in  Scotland, 
this  very  deed  of  trust,  so  that  they  were  well  acquainted  with  the  terms  of  it  :  that 
being  the  case,  in  consequence  of  the  state  of  the  account,  they  pressed  this  gentleman 
to  make  some  arrangement  ;  being  so  pressed,  the  £5000  is  transferred  from  the 
name  of  John  Taylor  the  father,  in  which  it  had  stood  for  three  years,  (and.  therefore, 
known  to  this  house  to  have  been  the  property  of  the  father,)  first  into  the  name  of 
Patrick  Taylor  the  son,  and  from  him  almost  immediately  afterwards  into  the  account 
of  this  insolvent  house. 

It  is  a  matter  of  some  dispute,  how  much  of  that  sum  of  money  these  bankers  took, 
in  satisfaction  of  the  debt  due  from  this  insolvent  house  ;  I  rather  think,  from  inquiry 
into  the  circumstances,  it  will  be  found  that  they  took  very  nearly  the  whole  ;  but 
that  is  not  necessary  to  be  ascertained  here  :  the  only  question  is,  whether,  under 
the  circumstances  of  this  case,  they  ought  not  to  have  inquired  whether  this  was  not 
the  property  of  John  Taylor  the  father,  and  whether,  at  the  time  when  these  Re- 
spondents took  this  sum  in  satisfaction  of  their  own  debt,  they  did  not  know  it  was 
the  property  of  John  Taylor  the  father.  An  inquiry  of  this  sort  was  pressed  upon  the 
Court  below,  but  it  was  thought  impossible  that  such  an  inquiry  should  be  made. 
It  is  my  misfortune  to  differ  from  the  Court  below  in  that  respect ;  I  think  the  inquiry 
most  [420]  material.  I  speak  with  some  degree  of  fear  upon  a  subject  of  this  sort 
in  the  presence  of  my  noble  and  learned  friend,  so  much  more  conversant  with  what 
passes  in  courts  of  equity,  and  all  other  courts,  than  it  is  possible  for  me  to  be.  but  I 
believe  there  is  no  doubt  that,  in  our  courts  of  equity,  the  doctrine  is  the  same  ;  though 
our  institutions  are  different,  the  maxims  of  equity  are  the  same  ;  if  a  man  allows  his 
debtor  to  pay  his  debt,  with  money  which  the  person  receiving  that  debt  knows 
does  not  belong  to  him  but  to  another  person,  he  shall  not  hold  it  against  that  other 
person,  or,  to  use  the  words  frequently  used  in  cases  of  this  sort,  a  Court  will  not  allow 
one  man  to  assist  another  in  the  commission  of  a  fraud,  or  a  breach  of  trust.  The 
law  of  Scotland,  as  far  as  I  can  gather  from  the  institutional  writers,  is  the  same  ; 
I  do  not  see  how  there  can  be  any  difl'erence  in  the  law  of  one  country  and  another 
upon  this  subject,  where  the  law  proceeds  upon  the  principles  of  common  sense  and 
common  honesty  ;  nor  do  I  see  how  it  can  be  permitted  to  any  man  to  say,  I  will 
keep  this  in  discharge  of  my  debt,  though  I  know  it  does  not  belong  to  you  who  pay 
it  to  me.  Erskine  and  Bell,  and  other  writers  upon  the  Scotch  law,  have  laid  it  down 
that,  as  long  as  property  can  be  distinguished  and  known  as  the  property  of  a  deceased 
person,  it  is  to  be  applied  to  the  payment  of  his  debts,  and  it  cannot  be  the  property 
of  the  person  who  assists  in  applying  it  in  payment  of  his  own  debts. 

It  appears  to  me  that  these  are  sound  principles  to  go  upon,  sanctioned  by  the 
courts  of  equity  in  this  country,  and  the  Court  of  Session  in  Scotland,  which  is  a  court 
both  of  law  and  equity  :  and  [421]  I  cannot  help  thinking  that  it  is  not  fit  that  this 
case  should  be  considered  as  finally  decided  till  these  two  points  have  been  ascertained. 
upon  which  there  can  be  no  legal  presumption  ;  namely,  first,  what  portion  of  this 
sum  of  £5000  has  been  applied  by  these  Respondents  in  payment  of  the  debts  due 
to  them  from  the  house  of  Taylor  and  Company  ;  secondly,  whether,  at  the  time 
when  they  took  this  sum  of  money  in  payment  of  those  debts,  they  did  not  know 
that  it  was  the  property  of  John  Taylor. 

I  move  your  Lordships  that  the  interlocutor  of  the  Court  below  be  reversed,  and 
that  the  Court  below  be  directed  to  send  the  issue  which  I  have  drawn  out  in  proper 
form,  for  the  purpose  of  ascertaining  by  a  jury,  (and  there  cannot  be  a  fitter  case 
than  this  to  be  submitted  to  a  jury,  who  are  competent  to  look  into  the  account, 
and  far  more  competent  than  any  court  of  law  can  be.)  whether,  at  the  time  when 
the  Respondents  received  this  money,  they  did  not  know  it  was  the  property  of  John 
Taylor,  clothed  with  the  trusts  of  this  deed  of  settlement. 

Interlocutor  reversed  and  cause  remitted. 
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[422]  SCOTLAND. 

COURT  OK  SESSION. 

DuNLOP, — Appellant ;  Dalhousie, — Respondent  [1830]. 

Corn  purcha.sed  in  open  market  may,  bj^  the  law  of  Scotland,  be  recovered 
from  the  buyer  to  satisfy  rent  in  arrear  for  the  current  year — the  corn 
lieing  part  of  the  produce  of  that  year  of  the  land  rented. 

(2r)thNov.)  The  Lord  Chancellor.* — This  case  turns  upon  the  principles  of  the 
law  of  Scotland,  which  is  in  many  respects  very  difi'ei'ent  from  our  own  ;  and  it  is 
contended,  on  the  part  of  those  who  are  here  to  support  the  judgment,  and  on  the 
part  of  the  learned  judges  themselves,  that  questions  of  this  nature  demand  much 
attention  before  a  satisfactory  decision  can  be  given. 

This  being  the  case,  1  have  listened  with  verj'  great  attention  and  anxiety  to  the 
arguments  on  the  part  of  the  Appellants  and  the  Respondents,  and  to  the  reasons 
which  have  been  given  by  the  learned  judges  upon  this  subject ;  and  I  must  confess 
the  doubts  (and  1  may  say  the  difKculties)  with  which  I  was  embarrassed  from  the 
beginning  have  not  as  yet  been  removed.  But  upon  a  question  of  this  importance  ; 
on  a  question,  the  greatness  of  which  depends,  not  upon  the  limit  which  j'ou  may 
[423]  think  proper  to  set  to  it,  but  which  depends  entirely  on,  and  is  measured  by, 
the  important  principle  of  mercantile  law,  which  the  decision  of  your  Lordships  will 
go  to  establish,  one  way  or  other,  in  the  kingdom  of  Scotland,  the  result  of  your  opinion 
being  whether  or  not  the  law  of  Scotland,  with  respect  to  this  most  important  subject, 
shall  be  similar  and  in  unison  with  that  of  England  (for  at  present  it  is  evidently 
different),  or  whether  or  not  the  very  great  and  serious  inconvenience  shall  continue 
to  exist  in  regard  to  the  transactions  of  mercantile  men,  in  regard  to  the  most  im- 
portant article  of  life,  whether  or  not  those  inconveniences  shall  by  your  decision 
cease  to  exist,  which,  according  to  the  present  state  of  the  law  of  Scotland,  now  char- 
acterize their  mercantile  transactions  ;  1  say  in  this  case  I  own  I  have  some  little 
hesitation  in  saying  whether  some  legislative  enactment  might  not  be  necessary.  But 
that  is  a  matter  for  your  Lordships'  consideration  in  another  capacity;  yet  there  being 
an  important  consideration  which  is  involved  in  this  subject,  I  certainly  do  not  feel 
that  I  ought  at  present  to  call  upon  your  Lordships  to  come  to  any  definite  judgment  ; 
I  propose,  therefore,  to  defer  for  a  few  days  the  further  consideration  of  this  question. 
During  that  interval  I  shall  deem  it  my  dut}'  (in  order  the  more  effectually  to  assist 
your  Lordships  in  coming  to  a  right  decision)  to  read  again  carefully  the  whole  of 
these  voluminous  papers,  and  to  examine  more  minutely  the  points  which  have  been 
stated  at  the  bar,  and  in  the  result  of  the  examination  I  shall  come  to  that  conclusion 
which  I  think  the  question  is  entitled  to  ;  1  shall,  with  all  the  deference,  and  with  the 
most  unfeigned  respect  which  [424]  is  certainly  due  to  those  learned  Judges,  and  the 
very  great  authority  to  which  their  decisions  are  entitled,  if  I  feel  that  those  doubts 
(and  I  may  say  difficulties)  have  not  been  removed,  there  being  no  authority  in  any 
thing  like  recent  or  modern  times  :  and  after  the  law  has  assumed  its  present  shape, 
for  it  is  admitted  on  the  other  side  (that  is,  by  the  Respondents),  that  the  law  has  intro- 
duced some  material  change  ;  I  say  again,  if  those  doubts  (and  I  may  say  difficulties) 
shall  continue,  and  are  not  removed,  I  shall,  however  reluctantly,  submit  to  your 
Lordships'  approbation  the  propriety  of  reversing  this  judgment ;  and  acting  upon 
the  principle  which  I  have  before  laid  down,  if  1  should  think  it  necessary  to  set  it 
aside,  I  should  have  many  reasons  upon  the  subject  to  offer. 

The  Lord  Chancellor. — In  this  case,  which  is  of  much  importance  to  the  general 
principles  of  the  law  of  Scotland,  which  differs  materially  from  the  law  of  this  country 
in  the  respect  I  am  about  to  point  out,  I  move  your  Lordships  to  resume  the  further 
consideration  of  it,  with  a  view  to  proceeding  to  judgment. 

When  this  case  was  argued,  which  it  was  with  very  distinguished  ability  and  great 
learning  on  both  sides  of  the  bar,  it  appeared  to  me  to  involve  questions  of  apparently 

*  Lord  Brougham.  \  The  facts  appear  in  the  judgment. 
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sn  nlnrming  a  description  to  the  commercial  interests  of  that  part  of  the  United 
Kingdom,  and  of  a  nature  so  extremely  inconsistent  with  all  principles,  and  so  utterly 
repugnant  to  the  most  estalilished  doctrines  of  English  commercial  law,  as  well  as 
the  law  of  landlord  and  tenant,  that  I  deemed  it  necessary,  hefore  I  proposed  to  your 
Lordships  either  to  affirm  or  reverse  the  decision  of  the  Court  [425]  below  to  take  a 
short  time  thoroughly  to  examine  the  cases  cited,  and  the  authorities  quoted  on  the 
one  side  and  the  other,  in  order  that  I  might  be  able  to  advise  your  Lordships,  upon 
more  mature  deliberation,  and  with  greater  security  to  the  administration  of  justice. 
I  have  now  gone  through  that  inquiry,  in  addition  to  the  attention  which  I  bestowed 
on  the  argument  at  the  bar  ;  and  the  result  of  my  deliberation  has  been,  I  will  not 
say,  materially  to  change  the  opinion  which  I  felt  at  the  close  of  the  argument ;  but 
it  has  been  to  remove  all  doubt  which  I  might  then  entertain  upon  the  subject. 

The  facts  of  the  case  are  extremely  short.  1  will  state  them  to  your  Lordships ; 
and  you  will  at  once  perceive  not  only  the  nature,  but  the  difficidty  and  the  great 
importance,  of  the  principle  in  question. 

My  Lord  Dalhousie  brings  his  action  against  a  corn-merchant,  in  East  Lothian, 
the  county  in  which  his  estate  is  situate,  for  what  is  called  repetition,  which  your 
Lordships  know  means  payment  back  to  him  of  a  certain  sum  of  money,  being  the 
value  of  60  sacks  of  corn  purchased  by  that  corn-factor,  in  the  public  market  place 
of  the  town  of  Haddington,  one  of  the  largest  grain  markets  in  Scotland,  of  a  tenant 
of  my  Lord  Dalhousie.  I  am  exceedingly  rejoiced  at  the  presence  of  the  noble  and 
learned  Lord  (the  Earl  of  Eldon)  on  this  occasion  ;  because,  though  he  had  not  the 
opportunity  of  hearing  the  argument,  he  will,  I  am  sure,  agree  with  me  in  the  com- 
plete novelty  to  English  lawyers  of  the  holding  of  the  learned  judges  in  the  Court  of 
Scotland,  to  which  I  am  about  to  advert.  Lord  Dalhousie  brings  this  action  not 
[426]  against  his  tenant,  but  against  the  purchaser  from  the  tenant,  in  what  we  call 
Market  overt  (Public  Market),  perhaps  the  greatest  corn  market  in  Scotland — that 
of  Haddington,  the  capital  of  East  Lothian.  The  tenant's  rent  was  in  arrear  for 
that  year,  of  which  the  corn  sold  was  part  of  the  crop.  It  is  not  pretended,  indeed 
it  is  distinctly  denied  and  negatived  by  the  whole  findings  in  the  case,  that  the  corn- 
factor  had  any  knowledge  whatever  of  the  arrear  of  tlie  seller's  rent.  It  is  admitted 
he  paid  the  full  price  of  the  corn.  It  is  admitted  that  he  was  in  perfect  bond  fide  in 
the  whole  course  of  the  transaction  ;  that  there  was  no  fraud,  no  collusion  whatever 
between  the  tenant  and  the  purchaser,  with  respect  to  the  rights  of  the  landlord  ; 
nor  any  intention  on  the  part  of  the  purchaser  to  defeat  the  landlord's  claim.  Now 
the  decision  of  the  Court  of  Session,  so  astounding  to  every  English  lawyer,  is  neither 
more  nor  less  than  this  :  that  the  landlord  has  a  right  to  call  upon  the  purchaser, 
and  say,  "  Notwithstanding  you  were  a  bond  fide  ]>urchaser,  without  notice,  in  open 
"  market,  but  a  purchaser  by  sample  and  not  in  bulk,  you  must  pay  to  me  the  whole 
"  price  which  you  have  already  paid  to  the  seller,  that  being  due  to  me,  the  landlord, 
"  in  i-espect  of  my  tenant's  rent,  which  was  in  arrear  for  that  year,  of  which  the  corn 
"  sold  formed  a  part  of  the  produce." 

The  first  thing  which  strikes  every  one  acquainted  with  the  law  of  England,  is 
that,  if  this  judgment  is  consistent  with  the  law,  it  becomes  extremely  difficult,  if 
not  quite  impossible  for  any  person  safely  to  deal  in  corn,  because  when  he  goes  even 
into  open  market,  he  must  ask  the  question  of  every  man,  who  sells  to  him,  if  he  is 
[427]  a  tenant.  "  is  your  rent  in  arrear  'I  how  is  your  account  with  your  landlord  ? " 
And  even  if  he  tells  him  that  his  rent  is  not  in  arrear,  he  still  must  act  at  his  own 
risk,  because  if  the  tenant  should  be  found  to  have  deceived  him,  though  true  it  is 
he  might  have  an  action  against  him  for  the  deceit,  yet  the  falsehood  of  that  repre- 
sentation would  not  defeat  the  landlord's  right ;  he  must  equally  pay  the  price  of 
the  corn  over  again,  and  therefore  he  must  take  another  precaution  ;  he  must  go 
and  ask  the  landlord,  "  I  have  been  in  Haddington  market  to  purchase  corn  of  your 
"  tenant  ;  but  not  being  sure  how  your  accounts  .stand,  1  have  come  twenty  miles 
"  ofif  to  know  whether  his  rent  is  in  arrear."  Nothing  short  of  that  can  make  a  man 
safe,  according  to  this  decision. 

If  this  were  a  decision  in  a  matter  of  English  law,  instead  of  Scotch  law,  nothing 
wpuld  be  more  simple  or  more  easy  than  the  decision  of  this  appeal,  and  nothing  more 
erroneous,  not  to  say  more  startling,  than  the  decision  of  the  Court  below  ;  but  there 
are  one  or  two  admissions,  and  one  or  two  statements  not  contradicted  on  the  other 
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side,  which  plainly  shew  tliat  the  Scotcli  hiw  proceeds  upon  principles  diametrically 
opposite  to  those  of  the  English  law.  In  the  first  place,  if  a  tenant  sells  in  the  most 
honest  and  regular  way  possible  to  a  corn  factor  or  other  purchaser  not  in  the  market 
in  bulk,  without  any  knowledge  on  the  part  of  that  purchaser  of  the  state  of  the  tenant's 
account  with  his  landlord,  or  any  fraud  on  the  part  of  the  purchaser,  or  any  collusion, 
it  is  admitted  on  all  hands,  and  no  one  cimversant  with  the  law  of  Scotland  affects 
to  doubt  that  that  is  a  bad  transaction,  that  the  land- [428] -lord  may  recover  the 
goods  by  an  action  in  the  nature  of  an  action  of  trover,  or  the  price  of  them,  as  being 
paid  in  wrong.  In  the  next  place,  it  is  admitted  that  if  the  sale  is  in  the  public  market, 
and  the  purchaser  acts  bonA  fide,  and  without  notice  of  the  debt  of  the  landlord,  pro- 
vided he  has  not  paid  the  price,  although  the  contract  is  completely  executed  between 
them,  the  purchaser  is  bound  to  pay  the  price  to  the  landlord. 

These  being  matters  agreed  to  on  both  sides,  it  is  perfectly  evident  to  my  mind, 
when  I  come  to  look  into  the  case,  that  the  Scotch  law  proceeds  on  perfectly  opposite 
principles  to  those  furnished  by  the  law  of  England,  and  the  more  I  have  enquired 
the  more  I  have  been  satisfied  as  to  that  fact.  It  turns  out  that  in  the  times  when 
this  law  was  originally  established,  the  landlords  being  the  law  makers,  the  hypothec, 
as  it  is  called,  of  the  landlord  over  the  tenant's  stock  is  of  a  nature  exceedingly  different 
and  much  more  extensive  than  the  security  of  the  same  kind  which  your  Lordships 
have  for  your  rent  in  this  country.  You  can  distrain  the  goods  for  your  rent  only 
while  they  remain  upon  the  farm,  or  a  remedy  is  given  under  a  particular  statute, 
in  case  they  are  taken  away  in  fraud  of  that  right,  to  follow  them  within  certain  limits, 
and  to  deal  with  them  according  to  that  statute ;  but  if  the  goods  are  sold  to  a  bon& 
fide  purchaser,  and  that  man  is  not  in  collusion  with  the  tenant,  it  is  clear  that  you 
have  no  such  right  as  the  Scotch  landlord  has.  The  Scotch  landlord  has  a  right 
of  hypothec  in  the  most  strict  sense  ;  he  can  follow  the  crop  wherever  it  goes,  with 
one  exception,  viz.  where  it  is  sold  in  bulk  in  market  overt. 

[429]  The  only  question  in  this  case  seems  to  be  this  :  Those  which  I  have  stated 
being  the  admitted  principles  of  the  Scotch  law,  is  a  sale  by  sample  equivalent  to  a 
sale  by  bulk  in  market  overt  1  Now,  referring  to  the  principles  of  the  English  law, 
I  find  that  the  landlord's  right  of  hypothec  in  Scotland  is  to  be  compared  to  the  right 
the  owner  has  in  England  of  recovering  goods  the  property  of  which  has  been  sought 
to  be  changed,  but  which  cannot  be  changed  by  stealing  those  goods,  but  in  which 
there  is  one  exception  exactly  analogous  to  the  exception  to  the  landlord's  right  of 
hypothec  in  Scotland  ;  namely,  the  goods  being  sold  in  market  overt.  Your  Lord- 
ships will,  I  apprehend,  require  no  argument  to  shew  that  the  law,  with  respect  to 
market  overt  in  England,  applies  only  to  sale  by  bulk,  and  does  not  at  all  apply  to 
sale  by  sample.  Your  Lordships  are  aware  a  case  has  been  positively  decided,  that 
the  whole  sale  must  be  completed  in  the  market  overt.  There  is  a  very  celebrated 
case  in  Coke's  Reports,  entitled,  "  The  Case  of  Market  Overt  ;  "  in  which  it  is  held, 
that  the  goods  must  be  sold  in  a  shop  accu.stomed  to  sell  those  goods,  so  that  the 
possessor  cannot  change  the  property  by  selling  silver-smiths'  goods  in  a  scrivener's 
shop,  which  was  the  question  raised  there  ;  but  the  whole  must  be  sold  in  the  open 
market,  not  behind  a  screen  or  cupboard,  but  so  that  the  passengers  passing  by  could 
see  it :  they  must  be  so  sold  that  the  transaction  of  the  sale  must  be  visible  to  passers 
by  ;  that  is  the  foundation  of  the  principle.  Your  Lordships  see,  therefore,  that  the 
iinglish  law  principle,  with  respect  to  sales  in  market  overt,  is  precisely  the  Scotch 
law  principle,  applying  in  the  one  case  to  the  new  [430]  change  of  property  feloniously 
stolen,  and  in  the  other  case  to  the  landlord's  right  of  hypothec,  which  is  peculiar 
to  Scotland,  and  not  unknown  to  this  country.  I  have  had  a  good  deal  of  communi- 
cation with  very  learned  persons  in  Scotland  as  to  the  practice  among  tenants,  flour 
factors,  and  merchants  ;  and  I  find  there  was  a  great  difference  of  opinion  in  the 
trade,  as  to  the  rights  of  the  respective  parties  until  this  case  of  Lord  Dalhousie.  The 
largest  corn  factors  in  Scotland,  whose  transactions  amount,  probably,  to  as  much 
as  all  the  rest  put  together,  say  they  never  dreamed  of  such  a  risk  being  run  ;  and 
that  having  transacted  business  to  the  amount  of  hundreds  of  thousands  of  pounds, 
they  never  yet  thought  of  asking  the  question,  whether  the  tenant  was  in  arrear  : 
but  the  decision  in  this  case  has  created  a  great  anxiety  that  the  law  should  be  settled 
one  way  or  the  other  by  your  Lordships. 

On  the  best  consideration  I  have  been  able  to  give  to  this  subject,  on  the  ground 
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on  wliicli  the  Scotch  Judges  put  it,  admitting  there  is  no  decided  case,  admitting 
tliat  the  other  cases  resorted  to  as  authority  for  the  decision  do  not  bear  them  out  ; 
because  in  eacli  of  those  cases  there  was  a  great  doubt  upon  the  fact  whether  the  whole 
sale  was  in  open  market,  and  whether  there  was  not  collusion  witli  the  tenant  on 
tITe  principle  of  the  law  upon  the  application  of  the  j^rinciple  of  market  overt,  which 
clearly  is  the  doctrine  to  be  applied  in  this  case,  when  your  Lordships  find  the  landlord 
has,  what  he  has  not  with  us,  the  right  of  hypothec  ;  it  certainly  appears  to  me,  which 
I  would  state,  however,  with  submission  to  your  Lordships,  that  the  grounds  of  judg- 
ment, though  [431]  at  first  they  appeared  to  be  incumbered  with  great  difficulty, 
from  their  being  so  irreconcileable  to  our  own  decisions,  are  well  founded.  If  the 
case  had  been  what  we  call  doubtful,  and  it  had  been  a  measuring  cast  between  the 
two  grounds  of  decision,  one  should  have  leant  very  strongly  against  a  decision  so 
greatly  tending  to  fetter  commerce  as  putting  aside  an  express  sale  by  sample  ;  but, 
however  inexpedient  such  a  law  may  be,  and  however  much  that  inexpediency  is  to 
be  complained  of  by  his  Majesty's  subjects  in  Scotland, — not  only  the  dealers  in  corn, 
but  all  the  consumers  of  corn, — however  it  may  call  upon  your  Lordships  to  apply, 
in  your  legislative  capacity,  a  remedy  for  this,  yet  in  your  judicial  capacity  you  have 
no  course  left  but  to  affirm  the  almost  unanimous  decision  of  the  Court  below.  All 
the  Judges  were  consulted  ;  some  of  the  ablest  Scotch  lawyers  have  appended  their 
names  to  this  opinion,  and  there  is  but  one  dissentient  voice  out  of  the  whole.  It 
is  not  for  Judges  to  decide,  whether  the  law  shall  be  put  in  force  or  not ;  Judges 
have  but  to  administer  the  law  ;  the  Judges  in  Scotland  have  administered  the  law 
as  they  find  it ;  your  Lordships  are  now  Judges  by  appeal  on  their  judgment,  and 
in  your  judicial  capacity,  I  humbly  submit,  your  only  course  is  to  affirm  that  decision. 
Under  the  circumstances  of  the  case,  my  Lords,  I  should  not  propose  to  your  Lord.ships 
to  give  any  costs. 

Interlocutors  affirmed. 


[432]   SCOTLAND. 

COURT  OF  SESSION. 


Thompson, — Appellant ;  Williamson, — Bespondent  [1831]. 

[See  Partnership  Act,  1890,  s.  24  (1),  (6).] 

Where  there  is  no  express  contract  between  partners,  it  is  not,  according  to 
the  law  of  Scotland,  a  necessary  presumption  of  law  that  the  profits  are 
to  be  divided  in  equal  shares.  But  it  is  a  question  for  a  jury,  upon  evidence 
of  all  the  circumstances  (as  goodwill,  skill,  capital,  labour,  etc.),  what  the 
proportion  of  interest  in  the  loss  and  profit  should  be.  As  to  Enghsh 
law,  Qumre. 

[10th  Feb.]  Lord  Wynford. — It  appears  to  me  that  the  cases  to  which  the  learned 
Counsel  have  referred  are  decisive  of  this  case.  The  judgment  of  the  Court  of  King's 
Bench  in  the  case  of  Peacock  v.  Peacock  *  does  not  appear  to  me  to  be  at  all  affected 
by  the  decision!  of  Lord  Eldon  in  the  Court  of  Chancery,  which  has  been  referred 
to.  I  have  looked,  also,  at  that  wliich  is  an  authority,  perhaps,  higher  than  that  even 
of  the  noble  Lord  to  whom  I  have  alluded,  in  cases  of  this  sort  ;  for  though  there  can 
be  no  higher  authority  in  questions  of  English  law,  the  opinion  of  Scotch  lawyers, 
upon  questions  of  Scotch  law,  if  there  is  any  distinction,  ought  to  prevail  over  the 
opinion  of  the  highest  legal  authorities  in  this  country.  It  appears  to  me  that  the 
opinion  of  my  Lord  Stair  is  decisive  upon  this  subject,  that  the  [433]  Court  of  Session 
has  taken  a  course  which  cannot  be  supported.  The  question  in  this  case  is,  whether 
when  there  is  no  agreement  as  to  any  specific  share,  the  Court  is  bound  upon  a  pre- 
sumption of  law  to  say  that  the  profit  and  loss  must  be  divided  into  equal  shares. 
In  the  Court  below,  the  Lord  Ordinary  had  decided  that  it  ought  to  be  sent  to  a  jury 

*  2  Campb.  45.  1 16  Ves.  49. 
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to  consider,  under  all  the  circumstances  of  the  case,  what  the  proportion  should  be. 
The  Court  above,  however,  considered  that  decision  of  the  Lord  Ordinary  incorrect, 
and  so  far  reversed  it  that  they  took  upon  themselves  to  declare,  and  it  is  so  stated 
in  their  judgment,  that  it  must  be  taken  as  a  clear  principle  of  law  that  when  there 
is  no  express  contract  var3dng  the  rights  of  the  parties,  the  partnership  property 
and  the  partnership  profits  must  be  e(|ually  divided. 

I  cannot  help  thinking  that  if  that  were  the  law  it  would  be  highly  fit  that  it  should 
be  well  understood,  in  order  that  the  consecjuences  might  be  guarded  against ;  because 
the  application  of  such  a  principle  would  undoubtedly  prevent  many  partnerships 
which  are  beneficial  to  both  parties,  and  especially  to  the  party  who  takes  the  smaller 
share  ;  because  what  person  is  there  who  is  in  the  possession  of  an  established  business, 
in  the  possession  of  the  goodwill  of  that  business,  that  would  take  a  clerk  into  partner- 
ship with  him,  if  by  the  mere  effect  of  taking  him  into  partnership  he  was  to  confer 
upon  him  an  equal  share  of  all  the  profits  ?  It  would  prevent  young  men  from  being 
advanced  in  life  from  the  situation  of  clerks  to  the  more  respectable  and  more  per- 
manent situation  of  partners. 

Whatever  the  convenience  and  inconvenience  may  be,  if  the  law  is  so  settled, 
your  Lordships,  [434]  sitting  judicially,  must  decide  according  to  law.  I  cannot, 
however,  think  it  is  so  settled  by  the  law  of  Scotland  ;  the  contrary  appears  clearly 
to  be  the  understanding  of  Lord  Stair,  who  is  constantly  upon  cjuestions  of  Scotch 
law  referred  to  at  your  Lordships'  bar.  I  had  not  read  the  valuable  work  of  that 
learned  writer  till  I  had  a  seat  in  your  Lordships'  house,  since  which  time  I  have 
most  diligently  studied  it,  and  I  have  found  it  one  of  the  most  sound  legal  works  I 
have  ever  met  with.  If  the  opinion  of  Lord  Stair  is  consistent  with  law,  this  decision 
cannot  be  supported.  Lord  Stair  says,  "  Society  (that  is,  partnership)  may  be  described 
"  a  contract  for  communicating  the  profit  or  loss  of  that  which  is  brought  into  the 
"  society  proportionally,  according  to  the  share  and  interest  of  each  partner."  So 
that  if  they  have  different  shares  or  interests,  whether  there  is  an  agreement  to  divide 
or  not,  a  division  according  to  the  proportion  of  the  share  and  interest  must  be  made. 
"  It  is  true,"  says  that  learned  writer,  "  that  if  there  appear  no  inequality  in  the  stock 
"  and  industry  of  the  partners,  when  no  proportion  is  expressed  equal  share  of  profit 
"  and  loss  is  understood."  We  must  understand  at  what  time  Lord  Stair  was  writing  ; 
he  was  writing  before  there  was  a  jury  court  in  Scotland,  when  the  judges  were  called 
upon  to  decide  the  question  of  law  and  fact ;  and  I  take  Lord  Stair  to  say  nothing 
more  than  that  which  I  ventured,  perhaps  irregularly,  to  intimate  to  your  Lordships 
a  long  time  ago,  as  my  opinion,  that  if  I  was  to  direct  a  jury,  or  was  sitting  in  a  situation 
to  exercise  an  opinion  both  upon  the  law  and  the  fact,  I  should  say,  if  there  be  no 
evidence  to  guide  my  judgment,  I  will  [435]  divide  it  equally  ;  but  I  will  not  be  content 
with  merely  written  evidence,  I  will  look  at  the  circumstances,  and  I  will  infer  as 
strongly  from  the  circumstances  the  intentions  of  the  parties  as  from  the  written 
evidence.  Now,  I  think  Lord  Stair  cannot  be  taken  to  go  farther  than  this,  sitting 
as  a  Scotch  Judge,  without  the  assistance  of  a  jury.  The  fair  way,  if  there  is  no  cir- 
cumstance inducing  the  Court  to  give  more  to  one  than  to  the  other,  is  to  give  in 
equal  shares.  But  let  us  see  what  Lord  Stair  says  further  :  "  Or  if  the  skill  or  industry 
"  of  some  of  the  partners  be  of  great  importance,  the  society  may  consist  in  these 
"  terms  that  those  persons  shall  have  no  share  of  the  loss,  and  shall  have  such  a  share 
"  of  the  profit,  according  to  the  sentence  of  Sulpitius  ;  but  if  such  inequality  of  in- 
"  dustry,  etc.  appear  not,"  (that  is,  if  no  such  circumstances  appear,)  "  the  sentence 
"  of  Mucins  rejecting  such  inequality  of  shares  is  just,  and  there  is  no  contrariety 
"  between  the  opinion  of  both,"  which  is  coming  back  precisely  to  the  same  thing. 
If  there  is  nothing  to  guide  the  judgment  of  the  Court  to  give  unequal  shares,  there 
is  no  rule  for  them  to  go  by  but  to  give  in  equal  shares. 

It  is  scarcely  possible  for  a  case  to  occur  in  which  there  will  not  be  circumstances 
which  it  is  fit  to  submit  to  tlie  consideration  of  a  jury,,  and  which  would  induce  a 
jury  to  give  in  unequal  shares.  Your  Lordships  will  observe  Lord  Stair  does  not 
confine  himself  to  any  particular  thing,  but  says  generally  "  inequality  of  industry, 
"  etc."  Now,  in  this  very  case,  a  man  in  an  established  business  takes  a  young  man 
into  partnership  ;  that  man  who  has  an  established  business  having  the  [436]  good- 
will of  the  trade,  which  is  a  saleable,  marketable  article.  If  he  admits  a  young  man 
into  the  trade  without  his  paying  for  that  goodwill,  that  creates  an  inequality.      Again, 
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it  is  fair  to  presume,  if  he  had  been  in  the  business  a  long  time,  liis  skill  in  the  conduct 
of  the  business  would  lie  superior  to  that  of  the  young  man.  There  were  those  cir- 
cumstances, therefore,  to  guide  the  judgment  of  the  Court  in  deciding  whether  the 
share  should  be  equal  or  unequal  ;  and  1  cannot  help  thinking  it  would  be  gross  in- 
justice for  the  Court  to  proceed  on  any  other  principle  than  that  on  which  they  now 
go,  as  1  think,  according  to  the  improved  method  of  doing  justice,  in  that  country, 
namely,  of  sending  the  question  of  amount  to  be  tried  in  a  Jury  Cotirt.  The  Lord 
Advocate  desired  your  Lordships  to  take  upon  yourselves  to  perform  that  duty.  I 
think,  with  humble  deference,  your  Lordships  would  be  taking  upon  you  a  duty 
to  the  discharge  of  which  you  are  unequal.  Perhaps  I  have  had  as  much  experience 
in  those  matters  as  most  of  your  Lordships,  but  I  profess  myself  totally  incompetent 
to  such  an  office.  The  fittest  persons  to  decide  a  case  of  this  .sort  are  a  jury  of  mer- 
chants, who  can,  from  their  habits,  easily  arrive  at  the  circumstances  of  the  case. 

The  case  of  Brock  v.  Brown  *  is  referred  to  ;  and  it  is  admitted  by  Dr.  Lushington, 
who  is  as  remarkable  for  his  industry  as  for  his  talent,  that  there  is  no  other  case 
except  that  and  the  case  of  Peacock  v.  Peacock.  The  case  of  Brock  «'.  Brown  does 
not  appear  to  me  to  affect  this  case.  The  Court  of  Session  did  not  decide  in  that  case 
that  they  would  not  give  unequal  shares.  It  was  decided  only  that  persons  being 
partners,  the  Court  would  [437]  not  allow  one  of  the  partners  to  claim  for  labour 
performed  as  a  servant.  1  think  the  Court  were  perfectly  right  in  that  decision  ; 
for  the  moment  a  partnership  is  established,  there  is  an  end  of  any  implied  contract 
for  service,  and  the  parties  could  be  considered  only  as  partners,  and  not  master  and 
servant ;  that  is  all  there  is  decided  by  that  case. 

Then,  putting  out  of  question  the  whole  of  that  case,  the  opinion  of  Lord  Stair 
is  aided,  undoubtedly,  by  the  very  accurate  judgment  of  Lord  Ellen  borough,  to  which 
reference  has  been  made,  which  is  expressly  in  point  upon  the  present  occasion.  It 
is  supposed  that  Lord  Eldon's  opinion  differs  from  that  of  Lord  Ellenborough.  If 
it  had  appeared  to  me  that  there  was  ground  for  that  statement,  I  should  have  thought 
that  this  case  ought  not  to  be  decided  until  we  had  an  opportunity  of  consulting  that 
very  eminent  Judge  ;  but  I  think  that  is  not  the  case.  I  cannot  think  that  the  report 
of  Lord  Eldon's  decision  is  perfectly  correct :  for  it  is  clear  that  Lord  Eldon  himself 
thought  that  a  different  proportion  might  be  given,  or  his  Lordship  would  not  have 
sent  it  to  an  issue  ;  and  I  think  the  issue  would  not  have  been  so  large  if  it  had  been 
sent  merely  to  try  whether  there  was  any  evidence  of  a  partnership.  When  the  case 
came  back.  Lord  Eldon,  who  had  directed  the  issue,  to  find  not  only  whether  there 
was  a  partnership,  but  in  what  share  and  amount,  and  who,  having  directed  that 
issue,  must  be  taken  to  have  understood  that  the  jury  were  to  decide  upon  the  quantum, 
is  made  to  express  his  surprise  at  the  quantum  found  by  the  jury.  What  led  the  noble 
Lord  to  express  that  surprise  I  do  not  know.  It  cannot  be  taken  from  hence,  I  think, 
that  they  had  nothing  to  do  [438]  with  the  quantum  at  all,  but  merely  that  the 
quantum,  which  they  found  was  not  the  correct  quantum.  I  am  inclined  to  think 
that  I  can  state  the  ground.  It  appears  that  the  young  man  was  taken  into  a  business 
that  had  been  long  established  by  his  father.  From  the  experience  I  have  had, — 
and  I  apf)eal  to  the  noble  and  learned  Lord  on  the  woolsack  whether  I  am  not  correct, 
— where  a  man,  having  an  established  business,  takes  in  a  young  man  as  partner, 
he  gives  him  a  third  or  a  fourth  ;  and  a  jury  of  merchants,  knowing  that  to  be  as 
common  a  practice  as  any  which  prevails  in  the  city  of  London,  adopted  the  principle 
of  that  practice.  Whether  Lord  Eldon  was  dissatisfied  with  that  allowance  or  not, 
I  do  not  know  ;  but  I  am  quite  sure  if  that  question  had  been  sent  to  a  jury  a  hundred 
times,  unless  there  had  been  some  particular  circumstances  inducing  them  to  vary 
and  find  a  different  proportion  from  that  which  was  consistent  with  the  practice, 
they  would  have  found  the  same  proportion. 

Under  these  circumstances,  unless  my  noble  and  learned  friend  on  the  woolsack 
should  differ  from  me,  I  should  move  your  Lordships  that  this  interlocutor  be  reversed, 
and  that  the  matter  be  sent  back  to  the  Court  of  Session,  with  a  direction  to  send 
an  i.ssue  to  the  Jury  Court,  to  ascertain,  under  all  the  circumstances  of  the  case,  what 
is  the  fair  proportion  of  this  business  to  which  this  party  was  entitled. 

The  Lord  Chancellor. — 1  so  entirely  agree  in  the  view  which  my  noble  and  learned 
friend  has  just  taken  of  this  case,  that  I  should  not  have  troubled  you  with  a  single 
observation  further  than  doing  myself  the  honour  of  seconding  his  propo-[439]- 
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sition,  but  that  this  is  not  a  case  where  the  opinion  of  your  Lordships  goes  to  affinm 
the  judgment  ;  and  your  Lordships  are  aware  that,  where  a  contrary  course  is  taken , 
it  is  generally  deemed  fit,  for  the  satisfaction  of  the  parties,  and  out  of  respect  to  the 
Court, (which  I  most  unfeignedly  entertain  for  the  very  learned  persons  who  constitute 
the  Court,)  to  assign  reasons  for  the  reversal ;  I  shall,  therefore,  shortly  follow  my 
noble  and  learned  friend  in  stating  my  view  of  the  ease. 

The  point  to  which  I  wish  to  call  the  attention  of  the  House  is  this  :  It  is  said  that 
where  parties  are  in  partnership  without  agreement  the  presumption  of  the  law  is 
that  there  is  to  be  an  equal  participation  of  the  profits  of  the  business.  Now,  for 
this,  as  a  proposition  of  law,  as  has  been  correctly  stated  by  my  noble  and  learned 
friend,  there  is,  I  conceive,  no  ground.  If  it  had  been  said  that  it  was  a  presumption 
of  fact,  I  could  have  better  understood  that  than  the  statement  that  it  is  a  presumption 
of  law  ;  for  a  presumption  of  fact  may  exist  as  a  sort  of  ground  on  which  a  party 
proceeds,  to  be  naodified  or  affirmed  by  subsequent  investigation  of  the  fact,  and 
accordingly.  I  go  further  than  my  noble  and  learned  friend.  If  I  were  trying  at 
nisi  prius  the  question  what  proportion  the  partners  in  a  concern  were  severally 
entitled  to, — (that  being  the  question  of  fact  sent  to  an  issue  by  Lord  Eldon,  in  Peacock 
V.  Peacock,  and  tried  afterwards  by  Lord  Ellenborough,) — I  should  be  disposed  to 
advise  the  jury,  leaving  the  matter  to  them,  that  an  equal  division  would  be  a  con- 
venient doctrine  of  fact,  and  form  the  ground  for  a  convenient  inference  to  be  drawn 
in  the  absence  of  other  evidence  ;  but  that  would  only  be  supposing  that  there  was 
no  other  evidence  in  the  [440]  cause  :  if  there  was  any  other  evidence  that  could 
be  found  to  alter  the  proportions,  that  evidence  must  furnish  the  rule,  and  that  would 
be  an  additional  ground  for  saying  that  it  must  be  a  presumption  of  fact  and  not  of 
law.  But  here  the  Court  confound,  as  it  appears  to  me,  the  presumption  of  fact  and 
the  presumption  of  law,  and  make  that  a  presumption  of  law  which  I  cannot  conceive 
to  be  so  ;  for  this  reason,  because  if  it  be  a  presumption  of  law,  cadet  questio  as  to  the 
fact.  The  evidence  is  of  no  importance  whatever  ;  it  is  a  presumption  in  the  absence 
of  a  written  contract,  which  overrules  all  proof  ;  it  excludes  proof  from  the  nature 
of  the  case. 

This  is  a  proposition  as  to  which  I  think  the  Court  have  been  misled,  in  a  case 
which  does  not  appear  to  have  been  very  explicitly  stated,  or  to  have  occu2:)ied  much 
of  the  attention  of  the  Court  :  certainly  it  does  not  appear  to  have  excited  very  great 
attention,  for  the  Court  appears  to  have  fallen  into  this  error,  viz.  to  have  laid  down 
as  an  absolute  presumption  of  law  that  which  is  only  a  presumption  of  fact.  The 
doctrine  goes  this  length,  that  whatever  the  circumstances  might  be,  taking  for  in- 
stance the  case  of  a  banker's  clerk  who  is  taken  into  the  house,  which  is  put  in  one 
of  the  cases  to  which  I  will  shortly  advert,  according  to  the  decision  of  the  Court, 
unless  there  be  a  special  contract  to  exclude  the  legal  presumption,  the  legal  presump- 
tion shall  give  him  an  equal  share  of  the  profits,  and  shall  exclude  all  evidence  of  the 
fact ;  excluding  all  consideration  of  the  particular  circumstances  of  the  case.  That 
is  a  doctrine  which  this  interlocutor  has  embodied,  and  to  that  doctrine  I  cannot, 
any  more  than  my  noble  friend,  accede  in  point  of  law.  My  noble  [441]  and  learned 
friend,  if  he  was  sitting  at  nisi  prius  directing  a  jury,  would,  very  probably,  take 
that  as  the  ground  of  his  direction,  as  being  the  convenient  division  in  the  absence 
of  other  evidence  to  break  in  upon  it.  That  is  the  line  which  I  should  adopt,  con- 
sidering it  as  a  question  of  fact  :  and  that  is  not  peculiarly  my  view  ;  for,  in  confirma- 
tion of  the  opinion  of  my  noble  and  learned  friend  and  myself,  I  would  state  to  your 
Lordships  that  I  have  taken  the  opportunity  which  was  afforded  to  me  from  one 
of  the  learned  Chief  Justices  sitting  in  a  chamber  close  by,  as  the  argument  proceeded, 
to  communicate  with  him,  and  he  informs  me  that  he  has  no  doubt  upon  this  subject. 
When  a  case  appears  so  clear  which  has  been  otherwise  decided  below,  one  doubts 
sometimes  whether  one  is  taking  too  confident  a  view  of  the  case,  and  I  wished  to 
know  whether  the  opinion  and  judgment  of  that  learned  Judge  confirmed  mj'  own  ; 
and  1  have  received  an  intimation  that  his  clear  opinion  is  precisely  the  same  as  that 
stated  by  my  noble  and  learned  friend,  and  to  which  I  entirely  accede, — that  where 
there  is  no  evidence,  (not  shutting  out  evidence,)  but  where  there  is  none,  he  should 
in  all  cases  direct  a  jury  to  take  into  consideration  the  fairness  of  an  equal  division ; 
but  not  discountenancing  evidence,  rather  courting  evidence,  rather  regretting  that 
there  was  no  evidence,  and  only  having  recourse  to  that  presumption  in  the  last  resort 
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for  want  of  evidence.  This  is  not  the  doctrine  of  the  Court  below,  for  they  say  we  do 
not  court  evidence  ;  we,  on  the  contrary,  shut  it  out  ;  for  we  conceive  we  arc  bound 
to  give  effect  to  this  as  a  legal  presumption  to  overrule  it. 

It  is  more  satisfactory,  in  deciding  on  appeals  from  tlie  Scotcli  Courts,  where  it 
can  be  done,  to  [442]  refer  to  cases  in  the  Courts  of  Scotland,  than  in  those  of  England. 
Nevertheless,  the  greatest  deference  is  due  to  the  authority  of  English  Courts,  whether 
of  common  law  or  of  equity,  in  mercantile  questions,  because  our  law  in  that  respect 
purports  to  proceed  on  the  same  principles  as  theirs  ;  and  I  should  with  difficulty 
attempt  to  select  any  one  chapter  of  the  Scotch  mercantile  law  which  difJers  in  its 
principles,  or  is  intended  to  differ  in  its  principles,  though  there  is  in  some  respects 
a  difference  in  its  details,  from  the  law  of  England.  Undoubtedly,  if  the  cases  in  the 
Scotch  Courts  had  been  founded  on  different  principles,  and  running  in  an  opposite 
direction  to  ours,  we  should  have  been  bound  to  prefer  their  authority  to  ours  in 
such  a  case,  but  there  appears  to  be  no  distinction. 

1  will  first  say  a  word  with  respect  to  the  authority  of  tlie  civil  law,  for  I  see  that 
it  is  adverted  to  in  some  of  the  text  writers.  I  deny  that  the  civil  law  is  of  any 
authority  in  the  Scotch  law  any  more  than  it  is  in  the  English  common  law.  Much 
of  weight  is  to  be  ascribed  to  the  authority  of  the  makers  of,  and  the  practisers  under, 
that  most  venerable  system  of  jurisprudence,  highly  recommended  by  its  great  anti- 
quity, by  the  number  of  ages  during  which  it  existed,  by  the  numberless  millions 
of  people  whose  various  concerns  it  regulated  during  those  ages,  and  above  all,  by 
its  beautiful  symmetry,  by  its  unexampled  precision  and  fulness,  by  the  consistency 
in  principle  of  all  the  arrangements  of  that  code.  Nevertheless,  it  has  no  direct  weight 
as  an  authority  in  the  Courts  either  of  Scotch  or  English  law,  whatever  respect 
may  belong  to  it  as  a  monument  of  tlie  wisdom  of  old  times,  and  the  ability  of  learned 
men.  But  if  there  is  any  one  point  on  which  the  [443]  authority  of  the  civil  law 
shall  not  be  taken  to  rule  points  in  our  day,  it  is  in  questions  of  mercantile  jurispru- 
dence, where  the  defective  nature  of  ancient  commercial  dealings,  and  commercial 
institutions  connected  with  them,  and  growing  out  of  them,  necessarily  makes  that 
code  of  infinitely  less  authority  in  mercantile  than  in  other  cases.  1  deny  not  that 
the  rule  laid  down  in  this  interlocutor  was  the  rule  of  the  civil  law  :  it  may  be 
taken  undeniably  to  have  been  so  ;  and  that  in  order  to  exclude  the  inequality  of 
shares  of  profits,  it  was  requisite  that  there  should  be  an  express  stipulation,  in  the 
absence  of  which  an  equal  division  was  held  to  be  the  presumption  ;  1  may  say  the 
presumption  of  law,  a  presumption  by  jurists,  not  to  the  extent  of  excluding  an 
express  contract,  but  held  to  be  a  presumption  of  law,  as  stated  in  this  interlocutor. 
But  1  deny  the  authority  of  that  as  a  direct  authority  ;  1  deny  the  weight  of  it  in  a 
question  of  mercantile  law.  in  mercantile  times,  and  in  a  mercantile  country. 

The  authorities  of  the  English  law  are  the  other  way  ;  and  as  to  questions  of 
partnership,  between  partners,  although  one  Court  has  peculiarly  the  cognizance 
of  these,  namely,  the  Court  of  Equity,  inasmuch  as  in  the  courts  of  law  they  are  con- 
sidered as  one  and  the  same  person,  yet  the  question  of  the  share  in  profits  between 
partners  comes  with  jseculiar  advantage  under  the  cognizance  of  a  learned  judge 
like  Lord  Ellenborough,  and  a  special  jury  of  merchants  in  the  city  of  London,  who 
declare  what  is  the  result  of  the  facts  :  no  judge  ever  had  greater  experience  in  mer- 
cantile law,  and  no  men  are  better  able  than  those  juries  to  decide  by  their  good  sense 
and  mercantile  [444]  habits.  It  appears  in  the  report  of  the  case  of  Peacock  v.  Pea- 
cock, that  Lord  Ellenborough  entertained  no  doubt  whatever  :  he  excluded  at  once 
the  idea  of  equal  division,  and  directed  the  jury  to  take  all  the  circumstances  into 
their  account,  who  1  have  no  doubt,  from  their  experience  in  the  city  of  London, 
in  which  they  carried  on  business  themselves,  found  one  fourth  on  the  grounds  stated, 
and  the  facts  proved  to  be  the  proper  division.  But  it  is  not  merely  Lord  Ellen- 
borough's  decision  on  which  I  proceed  here,  but  Lord  Eldon's,  for  he  sent  the  question 
to  a  jury  ;  and  if  he  had  held  that  there  was  in  the  absence  of  a  written  contract 
a  presumi)tion  of  law  in  favour  of  equality,  it  would  have  been  fruitless  to  have  done 
more  than  send  to  a  jury  the  question— Are  A.  and  B.  partners  '?  which  is  the  first 
branch  of  the  issue  ;  and  then  for  the  second — Is  there  any  thing  in  their  connection 
with  each  other  to  alter,  by  special  contract,  the  presumption  of  law  for  want  of  an 
express  agreement  'i  Those  would  have  been  the  questions  Lord  Eldou  would  have 
sent  to  the  jury  ;  and  when  it  came  back,  instead  of  merely  making  an  observation 
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in  disparagement  of  the  verdict — for  it  went  to  no  more — he  would  at  once  have  said 
they  had  determined  a  question,  which  he  had  not  sent  to  them  ;  but  if  he  had  done 
so,  it  would  liave  been  a  disparagement  of  his  own  direction  by  the  issue  :  for  he 
directed  them  to  inquire  what  was  the  share  and  amount,  and  all  he  appears  to  have 
said  on  the  matter  afterwards  coming  before  him  was,  "  I  do  not  exactly  see  on  what 
"  ground  the  jury  came  to  that  conclusion."  If  he  had  known  as  much  as  my  noble 
and  learned  friend  or  as  Lord  Ellenborough  knew  from  what  [445]  had  passed  before 
him  in  Guildhall,  he  would  not  have  expressed  his  surprise  ;  for  it  is  not  uncommon 
that  that  should  be  the  jjroportion  in  the  ease  of  father  and  son.  There  was  no  new 
trial  directed  by  Lord  Eldon.  It  is  said  that  they  had  acquiesced  in  the  verdict,  and, 
therefore,  he  was  satisfied  ;  but  it  aj^pears  tliat  it  was  only  as  to  the  question  of  fact 
— the  exact  proportion  of  one  fourth  — that  Lord  Eldon  felt  a  doubt,  not  seeing  how 
that  was  established.  It  is  a  mere  observation  expressing  a  doubt  as  to  the  ground 
on  which  the  jury  came  to  that  conclusion  ;  but  if  he  had  not  sent  that  to  the  jury 
as  a  question  of  fact,  and  they  had  so  found,  as  it  appears  to  me,  Lord  tldon  would 
have  set  that  right,  when  it  came  on  for  further  directions. 

Such  being  the  only  matter  laid  before  us  with  respect  to  English  law,  how  stands 
the  Scotch  law  as  it  appears  from  cases  or  the  authority  of  text  writers  1  The  valuable 
authority  of  Lord  Stair  has  been  alluded  to  by  my  noble  and  learned  friend.  Mr. 
Erskine's  is  nothing  in  derogation  of  that  authority,  when  accurately  viewed  ;  Lord 
Bankton's  is  an  express  affirmance  of  that  authority,  and  then  your  Lordships  have 
a  case  which  has  been  cited,  to  the  accuracy  of  which  I  hear  no  objection  urged.  I 
mean  the  case  of  Russell  v.  Anderson.  There  you  find  that  the  learned  judge  is 
dealing  with  this  very  proposition.  He  does  not  accede  to  this  proposition  of  law 
as  a  general  one  ;  for  he  considei'S  it  to  apply  only  to  the  predicament  wliere  parties 
associate  on  equal  terms,  both  in  stock  and  labour.  In  point  of  law,  the  party  founds 
his  plea  on  the  equal  rights  of  partners  from  which  he  derives  the  consequence,  that 
if  there  be  not  indisputable  evi-[446]-dencc  of  a  different  arrangement,  equal  rights 
must  be  presumed.  What  is  meant  by  equal  rights  strictly  applies  to  the  shares 
you  have  equal  rights  to  :  shares  which  may  be  equal,  or  unequal,  according  to  the 
circumstances  of  the  case.  He  deals  with  this  as  the  proposition  ;  he  cites  Lord  Stair, 
and  Lord  Bankton  ;  he  then  states  that  wliere  there  is  room  for  doubt,  it  must  be 
sent  to  the  jury  ;  he  then  cites  Peacock  v.  Peacock,  and  he  supposes  the  case  of  a 
clerk  admitted  as  a  partner  into  Sir  William  Forbes's  banking  house ;  adding,  tliat 
it  could  not  be  supposed  in  such  a  case,  though  it  is  that  for  which  the  Respondent 
must  contend,  that  he  would  be  entitled  to  an  equal  share  of  the  profits  with  the 
heads  of  that  house.  This  is  an  authority  precisely  in  point,  and  there  is  no  authority 
on  the  other  side. 

Upon  these  grounds — taking  it  simply  as  a  question  of  Scotch  law,  deciding 
nothing  further,  as  it  is  our  rule,  or  ought  to  be  our  rule,  in  no  case  to  go  further 
than  the  simple  question  before  us  ;  and  saying  nothing  at  all  about  Peacock  v. 
Peacock,  except  to  explain  the  discrepancy,  which  is  supposed  to  have  existed  between 
the  Court  of  Equity  and  the  learned  judge  at  7iisi-  prius  ;  saying  nothing  respecting 
the  law,  except  as  a  question  of  Scotch  law,  established  by  the  decision  of  a  learned 
judge,  established  by  text  writers  of  the  greatest  eminence,  and  established  by  decisions 
of  the  Court  itself ; — upon  these  gi'ounds  I  concur  with  my  noble  and  learned  friend 
in  advising  your  lordships  to  reverse  the  decision,  and  remit  the  cause  to  the  Court 
of  Session,  in  order  that  they  may  send  the  question  to  the  Jury  Court  as  they  were 
in  the  course  of  doing,  but  for  the  impediment  thrown  in  their  way,  by  laying  down 
a  wrong  position. 

[447]  Interlocutor  reversed,  and  cause  remitted  to  the  Court  of  Session,  with  a  direc- 
tion that  the  question  of  the  amount  of  share  be  sent  to  the  Jury  Court  for  trial. 

The  Lord  Advocate  made  a  short  argument  on  the  cross  appeal.  He  contended 
that  whatever  the  lious(^  might  do  in  regard  to  the  question  (jf  partnership,  they 
ought  still  to  decide  that  Mr.  Campbell  had  waived  all  claims  for  further  payment 
for  his  services  as  a  clerk,  when  taken  into  partnership. 

The  Lord  Chancellor  interrupted  him,  by  asking  if  this  also  was  not  a  matter 
of  fact,  proper  to  be  submitted  to  a  jury. 

The  Lord  Advocate  admitted  that  it  was  in  some  degree  a  question  of  fact. 

The  Lord  Chancellor  intimated  that  both  questions  should  be  disposed  of  in  the 

838 


OUCHTERLONY  V.   LYNEDOCH  [1830]  VII  BLIGH  N.  S. 

same  way  by  reversing  tlie  interlocutor,  so  far  as  appealed  from  in  the  original,  and 
in  the  cross  appeal ;  and  remitting  the  cause  to  the  Court  of  Session,  with  an  instruc- 
tion to  them  to  direct  an  issue  or  issues  to  be  tried  by  a  jury,  in  regard  to  the  whole 
matters  which  were  in  dispute  between  the  parties. 


[448]  SCOTLAND. 

COURT  OF  SESSION. 


OucHTERLONY, — Appellant;  Lord  Lynedoch, — Respondent  [1830]. 

[Mews'  Dig.  xiv.  866  ;  4  Wils.  &  Sh.  148.] 

0.  was  appointed,  with  five  other  trustees,  under  a  deed  which  provided  that 
every  act  done  under  the  trust  should  be  with  the  concurrence  of  at  least 
three  of  the  trustees.  Three  of  the  trustees  advanced  part  of  the  trust- 
fund  to  K.,  one  of  the  parties  interested,  upon  the  security  of  an  insur- 
ance upon  his  life,  in  which^act  O.  refused  to  concur.  Upon  the  death 
of  K.  the  insurance  office,  before  payment  of  the  money,  required  a  dis- 
charge from  all  the  trustees,  of  whom  only  three  remained  alive,  in  whicl 


discharge  0.  having  refused  to  concur, — upon  a  suit  in  the  Court  of  Session, 
it  was  decreed  that  he  should  execute  the  discharge,  and  concur  in  all 
lawful  and  necessary  acts  to  give  effect  to  the  trust. 

(.July  7.)  The  Lord  Chancellor. — This  is  an  appeal  from  the  Court  of  Session  in 
Scotland.  The  case  arises  out  of  a  trust-deed  and  disposition  executed  in  the  year 
1802.  By  that  deed  the  trustees  who  are  named  in  the  instrument  being  five  in 
number,  and  to  whom  Colonel  Kinloch  was  afterwards  added,  are  directed  to  lay 
out  a  sum  of  £12,000  for  certain  purposes  upon  lands  in  Forfar.  The  trustees  acting 
under  that  deed  laid  out  a  sum  to  the  extent  of  £8000  and  upwards,  on  lands  within 
the  description  mentioned  in  the  deed,  and  afterwards  employed  £2400,  not  in  the 
purchase  of  lands,  but  in  a  loan  to  Colonel  Kinloch,  who  was  the  heir  of  [449]  entail 
and  co-trustee.  Colonel  Kinloch,  by  way  of  security,  insured  his  life  with  the  Royal 
Exchange  Assurance  Company,  and  he  also  gave  a  security  for  the  payment  of  the 
premiums. 

At  the  time  when  this  transaction  was  under  negotiation,  it  was  communicated 
to  one  of  the  trustees,  Mr.  Ouchterlony,  who  dissented  from  it ;  he  was  dissatisfied 
with  this  mode  of  applying  the  funds,  which  he  considered  to  be  inconsistent  with 
tlie  terms  of  the  deed,  and  in  the  course  of  the  correspondence  or  communication 
which  took  place  upon  that  subject,  he  said  he  would  not  act  any  longer  in  the  trusts. 
By  the  terms  of  the  deed,  three  of  the  trustees  are  declared  to  be  a  quorum.  It  was 
necessary  that  three  should  concur  in  any  act ;  and  any  act  done  by  them  was  de- 
clared to  be  valid  and  binding  as  long  as  there  were  three  trustees  remaining.  Noth- 
ing further  took  place  with  respect  to  this  transaction  during  the  lifetime  of  Colonel 
Kinloch.  In  the  year  1824  he  died  ;  at  that  time  there  were  but  three  trustees  living  : 
Mr.  Ouchterlony,  Lord  Lynedoch,  and  another.  Application  was  made  to  the 
insurance  office  for  the  payment  of  the  money.  The  insurance  was  made,  and 
properly  made,  according  to  the  law  of  Scotland,  in  the  names  of  all  the  trustees. 
The  insurance  office  refused  to  pay  the  money  without  a  discharge  from  the  three 
trustees.  Application  was  made  to  Mr.  Ouchterlony  to  unite  in  giving  this  discharge  ; 
he  refused,  and  in  consequence  of  that,  this  suit  was  instituted  against  him,  calling 
on  him  to  join  in  the  dischargi? ;  and  judgment  of  the  Court  of  Session  was  pronounced 
against  him  to  that  effect ;  from  that  judgment  there  has  been  an  appeal  to  your 
Lordships'  House. 

[450]  After  the  judgment  was  pronounced,  and,  I  believe,  pending  this  appeal, 
Mr.  Ouchterlony  was  advised  to  sign  the  discharge  ;  a  discharge  was  accordingly' 
signed,  and  the  money  was  paid.  Still,  however,  Mr.  Ouchterlony  has  a  right  to 
your  Lordships'  judgment,  with  respect  to  the  validity  of  the  decision  in  the  Court 
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below.  Mr.  Ouchterlony  stated,  that  he  did  not  conceive  he  should  be  justified  in 
signing  the  discharge  ;  that  it  would  make  him  a  participator  in  the  original  act ; 
that  he  had  condemned  the  original  act ;  that  he  was  not  liable  by  that  deed  for  his 
omissions,  but  for  his  intromissions  ;  and  that,  by  signing  the  deed  and  receiving 
the  money,  he  should  be  an  intromitter,  and  should  be  liable,  if  the  estate  had  suffered 
any  thing  by  this  mode  of  investing  the  funds.  I  apprehend  that  these  objections 
were  altogether  frivolous.  In  the  first  place,  if  the  money  was  misapplied — if  it  was 
an  improper  investment — it  was  the  duty  of  Mr.  Ouchterlony,  as  one  of  the  three 
surviving  trustees,  to  do  every  thing  in  his  power  for  the  purpose  of  recovering  the 
money,  that  it  might  be  invested  more  in  conformity  with  the  terms  of  the  deed. 
The  signing  the  discharge,  under  the  circumstances  in  which  he  was  placed,  would 
not  have  made  him  a  participator,  or  at  all  responsible  for  the  original  investment 
of  the  money.  I  conceive,  therefore,  that  the  excuse  and  reason  he  has  assigned 
for  not  signing  the  discharge  is  altogether  unsustainable. 

There  is,  however,  another  part  of  this  judgment  which  is  material,  and  which 
is  brought  under  the  consideration  of  your  Lordships'  House.  The  Court  below 
have  not  only  ordered  that  he  should  sign  the  discharge,  but  they  also  declared  [451] 
that  he  is  bound  in  the  future  management  of  the  estate,  to  act  along  with  the  trustees, 
and  to  concur  with  them  in  all  proper  and  necessary  acts  of  administration,  and  have 
decreed  accordingly.  Now  the  question  is,  whether  the  Court  below  had  authority 
to  make  a  decree  of  this  description.  Mr.  Ouchterlony  has  accepted  the  trusts.  By 
the  terms  of  the  trust  three  persons  were  necessary  to  concur  in  any  act  to  give  effect 
to  that  act :  all  the  trustees,  except  Mr.  Ouchterlony  and  two  others,  had  died.  If 
Mr.  Ouchterlony,  therefore,  did  not  concur  in  any  act,  nothing  could  be  done  under 
the  trust.  He  had  accepted  the  trust ;  and,  according  to  the  opinion  and  decision 
of  the  Court  below,  he  having  once  accepted  the  trust,  could  not  withdraw  from  it, 
so  as  to  defeat  the  object  of  the  trust ;  and  it  appears  to  me  that  this  opinion  is  con- 
firmed by  the  law  of  Scotland.  But  according  to  some  suggestions  which  were  stated 
at  the  bar,  it  was  conceived  that  there  was  no  authority  to  support  such  a  decision. 
On  the  contrary,  it  was  suggested  that  there  were  authorities  the  other  way.  I 
attended,  however,  with  great  patience  to  the  statement  of  the  learned  counsel,  and 
have  since  endeavoured  to  find  such  authority.  I  have  found,  however,  nothing 
in  any  text  writer,  or  any  case  to  establish  such  a  position  ;  no  such  passage  was 
quoted,  no  such  opinion  was  referred  to,  no  such  case  was  shewn  to  exist.  I  therefore 
feel  it  my  duty,  under  all  these  circumstances,  to  advise  your  Lordships  to  concur 
in  the  decision  of  the  Court  below  :  the  effect  of  which  is,  to  uphold  this  trust,  to 
give  effect  to  it,  and  to  compel  Mr.  Ouchterlony,  who  accepted  the  trust,  to  act  in 
discharge  of  it  in  the  manner  stated  [452]  in  this  decree :  that  is,  to  concur  in  all 
lawful  and  necessarj-  acts,  for  the  purpose  of  giving  effect  to  the  trust  to  which  he 
was  a  party,  and  which  he  had  regularly  accepted.  I  should,  under  these  circum- 
stances, humbly  advise  your  Lordships  to  affirm  this  decree. 

Judgment  affirmed. 


[453]   SCOTLAND. 

COURT  OF  SESSION. 


Pentland, — AijpeUant ;  Willoughby, — Ecs2)ondent  [1S30]. 

Upon  a  contract  for  the  sale  and  purchase  of  a  wood,  in  which  the  vendor 
reserved  a  power  to  retain  a  certain  number  of  acres  to  be  taken  out  of 
the  belt,  and  in  a  suit  in  the  Court  of  Session  respecting  the  price  or  value 
of  the  part  selected  to  be  reserved,  evidence  was  admitted  by  the  Court 
which  ought  to  have  been  rejected,  and  judgment  was  given  for  the  vendor, 
the  purchaser  not  having  asked  of  the  Court  to  direct  an  issue  to  the  Jury 
Court. 

Upon  appeal  against  this  decision,  the  House  of  Lords,  being  of  the  opinion 
that  the  judgment  was  supported  by  the  other  evidence  in  the  cause,  and 
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ought  to  have  been  the  same  if  the  evidence  improperly  admitted  had  been 
rejected,  and  that  the  Court  was  judge  of  the  law  as  well  as  the  fact : 
Held  that  the  judgment  was  right,  and  that  an  issue  as  to  the  value 
ought  not  to  be  directed. 
N.B.  That  the  same  exception  to  the  general  rule  as  to  new  trials  prevails  in 
English  courts  of  law,  where,  although  the  effect  produced  upon  the  jury 
by  the  improperly  admitted  evidence  cannot  be  ascertained,  the  Courts,  in 
some  instances,  refuse  to  direct  a  new  trial. 

(Nov.  12.)  Lord  Wynford. — In  this  case  objections  were  taken,  and  most  power- 
fully argued,  against  the  evidence  received  in  this  cause;  and  also  an  objection  that  the 
judges  had  taken  upon  them  to  decide  a  question  of  fact,  instead  of  leaving  it  to  a  jury. 
I  am  decidedly  of  an  opinion  that  the  evi-[454]-dence  received  ought  to  have  been 
instantly  rejected,  and  it  would  have  been  rejected,  in  this  country.  I  allude  to  the 
evidence  of  the  document  found  in  London,  by  which  a  price  is  set  upon  the  acres;  and 
I  allude  to  the  question  asked  after  the  man  had  sworn  he  had  heard  nothing:  it  having 
been  permitted  to  ask  him,  "  Can  you  say  such  a  thing  did  pass  1"  when  he  had  given 
an  answer  before,  shewing  that  he  was  clearly  incompetent  to  answer  the  first  question. 
I  agree  with  the  learned  counsel  for  the  Appellant,  that  the  extent  of  this  wood  was  a 
question  of  fact,  which  ought  to  have  been  sent  to  a  jury ;  but  it  seems  that  the  parties 
did  not  ask  to  have  it  sent  to  a  jury  ;  and  if  they  did  not  ask  to  have  it  sent,  it  was  com- 
petent to  the  Court  either  to  send  it  to  a  jury  or  not.  They  took  upon  themselves  to 
decide,  it  not  being  asked  to  send  it  to  a  jury  ;  and  I  think  they  have  decided  it  rightly. 
When  I  say  that  1  think  they  have  decided  it  rightly,  I  mean  that  upon  the  evidence 
which  was  admissible,  rejecting  all  the  evidence  I  have  alluded  to,  1  think  their  decision 
is  right.  I  have  known  some  exceptions  to  this  rule  in  England,  that  when  it  has  been 
most  apparent  that  the  verdict  must  have  been  the  same  way,  if  the  evidence  received 
had  not  been  received,  the  Courts  have  refused  a  new  trial.  Those  are  exceptions ; 
the  general  rule  is,  when  evidence  has  been  received,  which  ought  not  to  have 
been  received,  as  the  Court  cannot  say  what  effect  it  has  had  upon  the  jury,  to  send 
it  back  to  another  trial.  But  there  is  a  material  difference  between  the  case  of  a  Jury 
Court  and  the  Court  of  Session  :  the  jury  are  the  judges  of  the  fact,  and  the  judges 
cannot  know  the  effect  the  evidence  has  had  upon  their  [455]  minds.  The  judges 
in  Scotland  are  judges  of  the  law  and  of  the  fact ;  and  I  believe  in  Scotland,  as  in 
Courts  on  the  Continent,  though  they  have,  with  certain  exceptions,  the  same  rules 
of  evidence  that  we  have  here,  they  do  n'ot  so  rigidly  adliere  to  them,  from  the  whole 
power  being  in  their  own  hands,  as  to  the  effect  to  be  given  to  the  evidence. 

But  the  way  in  which  I  shall  put  this  case  to  your  Lordships  is,  to  put  it  upon 
evidence  that  is  admitted  on  all  hands  to  be  good  ;  and  I  say,  putting  it  upon  that,  the 
judgment  of  the  Court  below  is  sustainable.  I  do  not  put  it  strong  enough,  when  I 
say  that  it  is  sustainable  ;  but  if  it  was  sent  down  again,  and  a  different  judgment 
was  obtained,  that  judgment  would  work  gross  injustice. 

What  are  the  questions  '1  Une  question  is  as  to  the  extent  of  the  wood  purchased  ; 
that  is,  undoubtedly,  as  I  have  stated,  a  question  of  fact.  The  second  question  is, 
whether  the  allowance  for  the  belt  or  screen  was  to  be  paid  by  average  merely,  or 
whether  it  is  to  be  made  (a  new  point  raised  here,  upon  which  I  shall  say  a  word  by 
and  by,)  by  value  as  well  as  measure.  Now,  upon  the  first  point,  as  to  the  quantity 
purchased,  I  do  not  think  it  possible  for  any  man  to  entertain  a  doubt.  On  the  part 
of  the  Appellant  it  is  contended,  that  he  purchased  270  acres.  On  the  part  of  the 
Respondent  it  is  said  that  he  purchased  203  acres  ;  but  is  there  not  one  fact  in  this 
case  decisive  as  to  the  quantity  purchased  'i  The  first  offer  made  by  the  Appellant 
is  an  offer  of  £10  an  acre,  and  the  sum  offered  brings  it  exactly  to  the  quantity  of  203 
acres.  It  is  quite  clear,  therefore,  when  they  were  calculating  the  price  per  acre,  it 
was  understood  on  each  side  that  the  quantity  was  what  I  have  [456]  mentioned. 
Taking  the  other  sum  at  £12  an  acre,  according  to  the  sum  proposed  by  the  Respon- 
dents, it  makes  203  acres.  After  that,  it  is  impossible  to  doubt  that  203  acres  was  the 
quantity,  and  not  270. 

i5ut  there  is  another  very  strong  circumstance.     The  203  acres  are  bounded  by 
the  road  ;  and  what  is  more  strong  than  that,  there  is  the  nioss  dyke:  for  what 
purpose  was  that  put  there  ?     Not  to  keep  cattle  going  from  one  part  to  the  other, 
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for  cattle  were  not  put  in ;  it  was  only  for  the  boundary  :  the  part  above  the  dyke 
was  plantation  solely ;  the  part  below  the  dyke  not  plantation. 

I  am  of  opinion  that  203  acres  were  purchased ;  and  203  acres  the  Court  were 
of  opinion  the  party  was  entitled  to  receive. 

Then  that  brings  us  to  the  other  question  ;  and  my  opinion  is  founded  upon  that, 
not  by  going  out  of  the  contract ;  I  take  it  upon  the  contract  itself.  I  agree  with 
Mr.  Brougham  entirely,  that  when  a  contract  is  reduced  into  writing,  any  previous 
conversations  or  writings,  except  as  they  are  confirmatory  of  the  wiitten  contract, 
ought  to  be  rejected  ;  for  this  plain  reason,  that  the  parties  to  the  contract  talk  about 
a  thousand  different  things  that  ought  not  to  have  any  weight  upon  the  contract, 
because  each  party  might  have  given  way.  You  are  not  to  attend  to  what  passes 
before  the  contract,  but  what  passes  when  it  is  reduced  into  writing. 

Now  let  us  look  at  what  is  the  contract,  as  it  appears.  This  is  the  proposal  of 
Lord  Gwydir's  agent :  "  From  the  estimate  of  the  quantity  and  size  of  the  timber 
"  on  the  Stiehtz  plantations,  it  appears  that  the  amount  of  such  valu-[457]-ation  at 
"  the  lowest  average  would  be  £2452,"  that  is  taking  it  at  £12  an  acre,  instead  of  £10, 
offered  by  the  letter  immediately  preceding ;  "  for  which  sum  I  now  make  you  the 
"  offer  of  that  wood,  to  be  cut  and  paid  for  according  to  the  agreements  drawn  out 
"  by  us  when  you  were  in  London  last ;  "  that  is,  "  the  whole  to  be  cleared  off  in  three 
"  years  from  the  commencement  of  the  cutting."  Upon  this  I  should  certainly  say 
that  there  was  no  other  agreement  or  agreements  that  could  be  adopted  into  this, 
but  what  related  to  the  cutting  in  three  years.  Secondly,  it  is  to  be  paid  for  by  bills 
at  six  months,  dividing  the  whole  into  six  payments,  of  which  the  first  payment  to 
be  paid  in  advance,  and  a  bill  given  at  six  months  for  the  next  payment,  and  the  wood 
reserved  to  be  deducted  at  payment  of  last  bill.  Thirdly,  the  screen  of  wood  to  be 
not  more  than  twenty-five  Scotch  acres,  nor  less  than  fifteen  acres,  and  chosen  by  tlie 
proprietor  or  his  agent.  Fourth,  a  third  of  the  whole  plantation  to  be  cut  and  cleared 
yearly,  and  that  in  one  part  only. 

Then  the  answer  to  this  is  :  "I  was  favoured  with  yours  of  the  21st  current, 
"  making  me  an  offer  of  the  timber  on  the  Stielitz  plantations,  at  £24-52  sterling. 
"  Although  I  have  again  perambulated  them," — so  that  this  gentleman  undoubtedly 
knew  the  extent  of  the  wood,  and  what  he  was  purchasing, — "  I  really  think  the  same 
"  is  high."  That  he  would  say  if  they  had  asked  him  £5  an  acre,  I  dare  say,  as  we 
may  collect  from  his  legal  reason  ;  "  but  I  shall  throw  myself  entirely  into  your  hands  ; 
"  and  when  you  consider  it  is  clearing  you  without  further  trouble," — he  might  have 
added,  and  making  an  amazing  good  [458]  bargain  for  myself; — "  I  hope  both  JMr. 
"  Burrell  and  you  will  be  disposed  to  give  me  an  abatement,  and  make  each  payment 
"  of  the  six  £350,  which  would  make  £2100  instead  of  £24.52.  That  I  leave  entirely 
"  to  Mr.  Burrell's  consideration  and  yours  ;  for  a  person  taking  off-hand  such  a  bargain 
"  should  have  a  little  latitude,  and  there  is  considerable  risk.  Please  receive  inclosed 
"  a  bank  draft  for  £350,  payable  to  you  or  order,  which  would  be  the  first  instalment 
"  of  the  price,  if  allowed  to  be  £2100;  but  if  it  must  be  more,  if  you  are  so  hard-hearted 
"  as  to  exact  £12  instead  of  £10," — for  that  which  I  afterwards  tell  you  is  worth  £40,— 
"  I  shall  send  it  with  the  bill  for  the  next  instalment,  at  six  months,  or  commencing 
"  cutting,  which  I  shall  do  in  a  short  time."     That  is  all  that  is  material. 

The  question  is,  whether  there  is  a  contract  to  pay  according  to  price,  or  according 
to  value,  upon  the  face  of  the  instrument.  Let  us  see  what  this  gentleman  is  contend- 
ing for.  He  contended  afterwards  that  it  was  to  be  taken  according  to  value,  but 
not  the  value  to  be  found  comprising  that  contained  in  the  belt  with  the  other  part 
of  the  wood,  but  according  to  the  market  price,  and  he  says  it  is  £40.  It  appears 
that  he  had  bought  it  at  £1 2.  The  point  he  is  complaining  of  now  is  entirely  an  after- 
thought— an  attempt  he  makes  in  the  first  instance.  Having  purchased  at  £12 
an  acre,  he  thinks  he  is  to  sell  back  eighteen  acres  at  £40  :  a  more  iniquitous  attempt 
was  never  made.  The  arguments  of  Mr.  Brougham  and  Mr.  EomiUy  would  be  de- 
serving of  great  weight,  if  there  was  a  reservation  of  the  eighteen  acres,  to  be  taken 
out  of  any  part  of  the  property,  but  that  is  [459]  not  so  :  fifteen  or  twenty-five  acres 
are  to  be  taken  from  the  belt,  to  form  a  screen  round  the  estate.  It  was  known  from 
what  part  of  the  wood  they  were  to  be  taken  ;  and  if  this  gentleman  knew  that,  and 
tliat  what  was  likely  to  form  a  screen  was  more  valuable  than  the  rest,  after  his  per- 
ambulation he  would  have  said,  '  You  are  going  to  make  a  screen,  and  that  which 
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you  are  going  to  take  is  of  much  more  value  than  any  other  part,  and  you  must 
pay  me  more  for  it.'  He  does  not  say  a  word  of  the  kind,  and  it  is  clear  that  he  con- 
sidered the  belt  and  the  other  part  of  equal  value  ;  probably  he  considered  the  belt 
of  inferior  value,  for  as  the  belt  formed  a  screen  to  the  others,  the  trees  comprised 
in  the  belt  might  not  be  so  largo  as  the  trees  screened  by  the  belt.  But  according 
to  this  contract,  and  the  conduct  of  the  parties  upon  it,  if,  when  forming  this  belt, 
tlie  Respondent's  steward  had  dipped  in  further  than  was  necessary  for  the  belt, 
the  other  party  would  have  had  a  right  to  object,  and  say  '  You  are  not  taking  it  for  a 
belt,  but  because  they  are  large,  good  trees  ;  which  is  not  consistent  with  the  terms 
and  spirit  of  the  contract  :  you  are  only  to  take  that  which  is  necessary  to  form  a 
belt.'  And  if  that  objection  had  not  been  entered  into,  and  he  had  gone  into  a  court 
of  justice,  and  had  said,  '  Under  the  pretence  of  a  belt,  by  making  an  angular  line, 
you  have  embraced  trees  that  cannot  be  necessary  for  the  belt,' — if  that  had  occurred, 
he  would  have  made  a  good  case,  and  the  Court  would  have  done  justice  between 
the  parties  ;  but  he  makes  no  objection  ;  he  is  present  at  the  time  when  the  belt 
is  staked  out,  and  the  witnesses  say  they  Jieard  no  objection  made.  But  if  any  thing 
unfair  had  taken  place  upon  the  occasion,  would  not  this  [460]  gentleman  have  sent 
a  written  notice,  and  said,  '  You  have  gone  beyond  the  extent  of  your  right '  1  I 
say  he  has  completely  acquiesced  in  taking  this  belt  as  it  was  fairly  set  out  ;  and  if 
it  was  fairly  set  out  as  a  belt  or  screen,  it  is  to  be  taken  as  of  thesame  value  as  the  other; 
and  if  we  were  to  send  it  down  to  an  inquiry  whether  it  was  of  equal  value  with  the 
other,  I  rather  think  this  gentleman  would  not  then  have  so  large  an  allowance  as 
he  is  now  entitled  to,  but  it  would  be  prolonging  litigation  ;  I  am  extremely  sorry 
to  see  that  a  small  question  of  this  sort  has  been  in  dispute  from  the  year  1819  or  1820 
down  to  the  year  1830  :  we  will  not  indulge  Lord  Gwydir,  if  he  was  to  ask  it  ;  and 
it  may  prejudice  the  other  part}',  by  sending  it  down  again  to  make  the  inquiry  whether 
the  belt  was  of  equal  value  with  the  rest  of  the  plantation. 

Confining  ourselves  to  that  which  is  to  be  found  within  the  four  corners  of  the 
contract,  it  is  evident  that  all  the  203  acres  were  regarded  by  both  the  contracting 
parties  as  of  equal  value,  and  that  it  therefore  applies  to  the  only  mode  by  which  the 
apportionment  can  be  made.  When  this  gentleman  takes  his  objection  afterwards, 
he  contends  that  he  ought  to  be  paid  at  the  rate  of  £40  an  acre,  and  that  he  had  bought 
the  whole  ;  whereas  he  had  only  bought  the  whole  except  such  part  as  Lord  Gwydir, 
under  the  instrument,  had  a  right  to  reserve  :  that  part  remained  in  Lord  Gwydir, 
and  did  not  vest  in  this  person,  to  be  sold  back  at  any  extravagant  price  he  chose. 
He  says,  '  Having  bought  the  whole  at  £12  an  acre,  I  offer  to  sell  you  these  eighteen 
acres  at  £40  an  acre.'  He  desires  a  valuation  to  be  made,  and  a  valuation  is  made 
under  the  order  of  the  Court.  In  two  or  [461]  three  years  the  trees  could  uot  have 
much  improved,  at  least  not  to  the  extent  of  the  difference  between  £12  and  £40; 
but  the  trees  are  valued,  which  he  had  bought  at  £12  an  acre,  at  £376,  which  is  above 
£20  an  acre  ;  this  gentleman  is  not  content  with  that,  but  he  is  desirous  of  squeezing 
something  more  out  of  Lord  Gwydir,  with  whom  he  had  made  a  most  advantageous 
bargain. 

I  submit  to  your  Lordships,  that  this  appeal  ought  to  be  dismissed,  with  £100 
costs. 

Judgment  affirmed,  with  £100  costs. 


[462]  SCOTLAND. 

COUKT  OF  SESSION. 


Carnegy, — Appellant ;  Scott, — Respondent  [1830]. 

Where  a  lessee  of  lands  is  in  possession  under  the  judgment  of  a  court  of  law 
in  Scotland,  which  judgment,  upon  appeal  to  the  House  of  Lords,  was 
held  to  be  erroneous,  the  possession  is  bona,  fide;  and  the  lessee,  by  the 
law  of  Scotland,  is  not  accoiuitable  to  the  ownei-  for  the  profits  of  tlie  lands 
during  the  possession. 
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(Dec.  9.)  The  Lord  Chancellor.* — With  respect  to  the  first  question,  I  never 
saw  a  case  more  clear  from  doubt  than  the  construction  of  this  instrument.  By 
making  '  heir  '  a  word  of  purchase, — for  that  is  what  is  really  done  here, — they  give 
a  sort  of  entire  vested  right  in  the  person  who  answers  to  the  description  of  heir  ; 
whereas,  after  all,  she  was  only  one  of  the  coparceners ;  she  did  not  answer  that 
description  :  but  even  if  she  had,  the  House  of  Lords  in  reversing  set  up  the  first 
judgment  in  a  very  peculiar  way. 

Tins  is  a  question  of  violent  profits  ;  upon  that  subject  the  law  of  Scotland  totally 
differs  from  the  law  of  England,  where  a  person  lias  been  in  what  is  called  bond  fide 
perception  of  the  profits,  and  has  made  expenditure  for  the  benefit  of  the  estate.  The 
law  of  Scotland,  in  conformity  with  the  civil  [463]  law,  with  some  modifications, 
and  in  conformity,  to  a  degree,  with  the  law  in  the  greater  part  of  Europe,  holds  that 
the  bond  fide  perception  and  consumption  of  the  fruits  which  are  supposed  to  be 
consumed  follows  the  rule  of  bo7id  fide  possession  :  "  hcm.d  fide  possessor  facit  fructos 
"  perceptos  et  consumptos  siios  ;  "  that  is,  we  know,  a  rule  contrary  to  the  English  law. 
They  also  hold  with  the  giving  relief  to  the  extent  of  a  portion,  if  not  the  whole,  as 
far  as  it  can  be  reasonably  estimated,  of  that  which  he  has  bona  fide  expended  for  the 
improvement  of  the  subject  matter.  Now  that  being  the  law,  and  the  question  being 
bona  fides  or  not,  it  becomes  a  question  of  fact  how  far  there  is  bona  fides  entitling 
the  party  1  what  shall  be  considered  the  first  cesser  of  the  bona  fides  1  and  where 
begins  the  mala  fides,  so  as  to  render  him  responsible  for  the  violent  profit  1  Is  there 
any  case,  or  any  authority  without  a  case,  in  which  it  has  been  held  that  a  party  in 
possession  under  a  judgment  of  the  Court  below  (appealed  from,  it  is  true,  but  still 
in  possession  until  reversed  by  a  subsequent  judgment),  though  it  may  be  contrary 
to  all  the  principles  of  law,  is  in  mala  fide  :  can  any  instance  be  shewn  where  there 
having  been  a  possession  during  the  subsisting  judgment,  which  judgment  was  after- 
wards reversed  on  the  clearest  reasons  of  law  in  this  house,  the  reversal  of  that  judg- 
ment has  been  lield  to  go,  by  relation,  back  during  the  period  of  possession  to  impcacli 
the  perception  and  consumption  of  profits,  or  where  the  possessor  has  been  deprived 
of  the  benefit  of  his  improvements  (for  it  is  the  same  tiling  while  the  judgment 
appealed  from  stands),  so  that  it  was  to  be  considered  mala  fides  in  the  possessor 
while  [464]  that  judgment  stood  1  Can  you  shew  me  any  one  instance  of  a  decided 
case,  where  that  was  the  principal  point  in  the  case,  or  an  instance  of  an  obiter 
dictum,  (standing  a  judgment  in  favour  of  a  party,  that  judgment  being  light 
or  wrong,)  where  it  was  held  to  be  a  mala  fide  possession  after  the  reversal  of  that 
judgment  1 1 

I  shall  not  troulile  the  learned  counsel  for  the  Respondent  to  discharge  their  duty 
to  their  client,  but  I  will  shortly  state  to  your  Lordships  the  reasons  for  my  judgment. 
Generally  speaking,  when  I  advise  your  Lordships  to  affirm  a  decision  in  appeal  it 
is  not  my  practice,  as  I  have  stated  on  several  occasions,  to  trouble  your  Lordships 
witli  the  reasons  which  may  be  given,  but  there  is  a  peculiarity  in  this  case  whicli 
leads  me  to  state  why  I  do  not  call  on  the  learned  counsel  for  the  Respondents  to 
address  your  Lordships.  It  is  not  from  mere  deference  to  the  authority  of  the  Court 
below,  though  that  is  always  entitled  to  great  respect,  nor  is  it  from  any  wish  hastily 
to  dispose  of  this  matter,  that  I  stop  the  counsel  and  decide  tlie  point  in  this  stage 
of  the  cause  ;  but  my  reason  is  this  : — We  are  here  on  a  question  of  Scotch  law,  as 
to  which  there  is  nothing  to  assist  us  by  way  of  decision  in  our  system  of  jurisprudence 
at  all.  Your  Lordships  are  aware,  that  after  a  recovery  in  ejectment  (it  is  not  so 
in  real  actions),  a  separate  action  was  given  for  recovering  mesne  profits,  and  that 
action  was  only  limited,  in  the  extent  to  which  it  went  back,  by  the  statute  of  limita- 
tions ;  consequently  it  is  every  day's  practice  by  your  law,  [465]  that  as  soon  as  a 
person  recovers  possession  of  the  land,  that  is  to  say,  as  soon  as  he  shews  that  he, 
and  not  the  person  in  possession  before,  is  entitled  to  liold  that  property,  he  recovers 
all  the  rents  and  profits  from  the  tenant  as  far  back  as  the  statute  of  limitations 
allows  him  to  go  in  quest  of  his  right.  No  question  was  ever  allowed  to  be  raised 
as  to  the  footing  on  which  that  possession  had  been  holden.    No  doubt  was  ever 

*  Lord  Brougliam. 
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■allowed  to  bo  exprpssed  by  Courts  as  to  the  clear  right  of  the  lamllord  who  had  been 
kept  out  of  the  possession  all  tlie  while,  wliether,  by  the  tenant  holding  on  a  lease 
which  was  void,  or  by  a  person  holding  over  a  lease  which  was  bad  from  the  defective, 
execution  of  a  power,  or  by  a.  person  holding  land  to  which  he  had  no  title,  from  lieing 
in  point  of  fact  not  the  real  heir, — whether  the  flaw  in  his  title,  and  whereupon  he 
had  assumed  to  hold  the  land  during  those  six:  years,  had  been  from  matter  of  fact 
or  from  matter  of  law,  it  signified  not  which,  and  whether  or  not  he  had  been  holding 
in  circumstances  which  ought  to  have  taught  him  to  know  he  was  not  holding  upon 
a  right  title,  or  whether  he  had  been  holding  in  circumstances  which  rendered  it 
doubtful  whether  he  had  a  right  title,  even  if  the  law  had  been  supposed  otherwise 
by  all  the  lawyers  in  Westminster  Hall, — a  thing  whicli  was  of  daily  occurrence  in 
the  law  of  freehold  property.  If  the  opinions  of  all  the  judges  of  all  the  Courts,  and 
the  opinions  of  all  the  conveyancers,  and  the  opinions  of  all  the  text  writers,  the 
construction  adopted  by  the  law  common  or  statute, — if  all  that  weight  of  authority 
had  been  departed  from,  and  the  former  cases  overruled  by  an  ultimate  decision; 
if  that  ultimate  decision  was  such  as  to  entitle  the  [466]  lessor  of  the  plaintiff  to  recover 
(and  I  cannot  put  a  stronger  case  than  the  ease  of  a  bona  fide  possession)  during  all 
those  six  years  the  tenant  would  be  held  liable  to  pay  back  to  the  lessor  of  the  plaintiff, 
who  is  now  possessed  of  his  right  of  possession  under  his  judgment  in  ejectment,  all 
the  mesne  profits,  that  is  to  say,  the  profits  which  he  had  been  in  the  perception  of 
during  those  six  years.  This  is  the  law  of  England,  and  it  is  so  far  peculiar.  The 
law  of  Scotland,  following  the  more  general  principle  of  the  law  adopted,  generally 
speaking,  from  the  civil  law,  has  taken  in  and  sanctioned  the  doctrine  that  the  tenant, 
or  the  person  in  possession,  who  has  been  possessed  for  a  course  of  years  under  cir- 
cumstances which  entitled  him  to  say  he  had  a  right  to  suppose  he  was  the  rightful 
possessor,  when  he  is,  in  bona  fide,  only  three  years,  facit  frudos  perceptos  et  con- 
sumptos  sttos  ;  and  that  law  also  gives  him  compensation  for  monies  he  may  have 
laid  out  in  the  bond  fide  improvement  of  the  freehold  ;  which  is  also  equally  contrary 
to  our  law.  How  much  contrary  both  of  those  matters  are  to  our  law  I  have  already 
stated  to  your  Lordships.  To  illustrate  the  principle  of  these  two  systems  of  juris- 
prudence, I  have  only  further  to  add  (it  is  in  the  knowledge  of  your  Lordships)  that 
one  of  your  Lordships,  a  noble  and  learned  friend  of  mine,  the  late  Chief  Justice  of 
the  Common  Pleas,  has  now  before  j'our  Lordships'  House  a  bill,  one  of  whose  objects 
undoubtedly  is  to  introduce  a  great  change  into  our  law  by  importing  principles  from 
the  Scotch  law,  which  will  have  the  efTect  of  changing  the  law  on  this  question,  as 
far  as  regards  the  bona  fide  improvement  of  the  property.  This  being  the  case,  I 
come  to  a  question  [467]  of  purely  Scotch  law,  upon  which,  in  guiding  your  Lordships 
to  a  safe  conclusion,  your  Lordships  have  no  assistance  whatever  from  the  known 
principles,  and  the  undoubted  decisions,  of  your  own  Courts  ;  because  they  proceed 
not  only  upon  a  different,  but  upon  a  perfectly  opposite  principle.  Here  there 
arises  a  Scotch  law  question  with  re.spect  to  a  matter  peculiarly  of  Scotch  law  ;  and 
when  I  find  that  there  is  no  case  whatever  decided  in  the  Scotch  Courts,  that  there 
is  not  any  obiter  dictum  of  judges,  where  this  might  not  have  been  the  principal  point 
in  the  case,  but  that  it  rests  entirely  upon  the  reasoning  and  argument,  somewhat 
partaking  of  refinement,  of  the  learned  peison  *  who  took  an  opposite  view  to  that 
of  the  Judges  in  the  Court  below,  I  feel  myself  incapable  of  advising  youi-  Lordships 
to  reverse  the  decision  which  has  been  pronounced  in  this  case.  I  have  considered 
the  principles  upon  which  that  decision  rests,  and  they  are  in  conformity  to  the  prin- 
ciples of  all  the  formerly  decided  cases.  The  question  is  shortly  this  : — A  person 
received  a  lease  for  two  nineteen  years  from  Mr.  Carnegy,  and  the  life  of  the  heir  or 
assignee  of  the  lessee,  and  the  question  arose.  Whether,  those  two  nineteen  years 
being  expired,  his  daughter,  who  was  not  his  heir  (for  that  was  justly  contended  by 
Sir  Charles  Wetherell  in  his  able  argument),  but  who  was  one  of  several  coparceners,  and 
therefore  did  not  answer  that  description,  should  hold  over.  Suppose  she  had  been 
an  only  daughter,  in  which  case  she  clearly  would  have  been  the  heir  ;  it  is  quite 
clear  that  the  tenant  might  have  assigned  the  lease,  and  then,  [468]  besides  the  two 
nineteen  years,  the  assignee  would  have  taken  for  her  life  :  but  there  being  no  assign- 
ment in  this  case,  the  question  is,  Whether  the  daughter  can  say  '  I  am  the  heir,  I 

*  Lord  Alloway. 
845 


VII  BLIGH  N.  S.  CARNEGY  V.  SCOTT  [1830] 

have  a  right  to  come  in  as  a  purchaser  ;  I  am  so  designated  and  described  that  I  take 
nominnlim,  as  it  were,  as  a  purchaser,  and  come  in  for  my  Hfe  :  not  only  had  my 
father  a  riglit  to  hold  over,  hut  I  have,  because  I  am  his  heir.'     Jn  the  Court  below, 
the  sheriff  in  the  first  place  decided  against  the  tenant ;  the  Jjord  Ordinary  decided 
in  favour  of  the  sherifl"'s  interlocutor  ;  and  it  was  taken  to  the  Court  of  Session,  and 
they  decided  against  the  sheriff,  reversing  his  interlocutor,  and  reversing  the  inter- 
locutor of  the  Lord  Ordinary.     This  was  in  1817,  and  there  was  an  appeal  by  the 
losing  party  ;  and  that  appeal  being  prosecuted,  the  judgment  was  reversed  by  your 
Lordships'  House  by  a  very  remarkable  judgment  conceived  in  extraordinary  terms  ; 
with  a  brevity,  and  a  conciseness,  and  peremptoriness,  which  being  unusual  in  that 
most  learned  person  *  who  moved  the  judgment  (wdio  was  a  most  experienced  judge), 
certainly  shews  what  his  opinion  was,  and  that  he  thought  it  was  one  of  the  most 
extraordinary  cases  that  ever  came  before  the  House.     NevertJieless,  the  lawyers 
so  held,  your  Lordships  so  held,  the  Court  of  Session  now  will  probably  so  hold,  and 
in  future  cases  regulate  their  decisions  by  so  holding.     But  the  question  is,  whether 
Miss  Scott  was  bound  to  anticipate  this,  and  to  discover  that  the  Court  of  Session  was 
wrong,  and  that  your  Lordships  woidd  set  them  right.     Can  I  say,  that  a  five  years' 
possession  from  1817  to  1822,  during  [469]  all  which  time  she  was  in  possession 
of  a  judgment  in  her  favour,  shewing  not  only  that  she  was  in  bona  fide,  but  that  she 
was  right  in  point  of  law,  and  entitled  to  hold  on,  does  not  protect  her  1    Could  I 
advise  your  Lordships  that  there  was  a  call  upon  her  to  say,  '  It  is  true  they  have 
decided  in  my  favour,  but  I  knew  they  were  wrong  in  their  views  of  the  Scotch  law, 
and  could  not  construe  the  instrument  according  to  its  plain  intent,  and  tlierefore 
I  will  abandon  the  judgment  in  my  favour,  and  pack  up  my  goods,  and  remove  from 
the  farm  1  '     They  say  she  was  in  mala  fide  during  all  that  time,  but  they  must  be 
prepared  to  shew  that.     But  then  (and  that  is  the  most  effective  mode  of  putting 
the  question),  it  is  argued  by  Sir  Charles  Wetherell  and  Mr.  Wilson,  that  this  is  not 
the  common  case  of  a  deed  sought  to  be  reduced  ;  they  say  there  is  this  distinction, 
that  if  there  was  an  entail,  and  the  question  was,  whether  a  lease  was  granted  under 
fetters  of  entail  in  contravention  of  those  fetters,  which  was  the  case  of  Eliot  and  Pott, 
or  if  there  was  a  lease  sought  to  be  reduced  on  the  ground  of  force,  or  fraud,  or  concus- 
sion, which  is  a  head  of  force  in  the  Scotch  law,  so  as  to  shew  that  that  lease  ought 
not  to  stand,  but  ought  to  be  set  aside — in  those  cases,  they  say,  the  question  will  arise 
of  bo7i.a  fide  possession  ;  and  while  they  admit  that  they  have  no  instance  of  a  person 
being  held  accountable  for  violent  profits  because  he  is  in  mala  fide  possession,  there 
standing  a  judgment  in  his  favour, — though  they  admit  there  are  no  such  instances, 
they  put  it  to  the  other  side  and  say,  '  Do  yon  produce  a  case  in  all  respects  like  the 
present,  where  the  tenants  have  been  held  to  be  in  hnna  fide  possession  with  or  without 
a  judgment — where  [470]  there  is  no  reduction  of  any  deed,'  but  a  case  resembling 
the  present,  which  arises  on  the  construction  (as  I  understand  them)  imposed  upon 
the  deed,  and  not  the  destruction  of  the  deed  by  a  reduction. 

I  cannot  see  that  there  is  any  solid  ground  for  this  distinction  because  the  title 
of  the  party  is  the  lease  :  the  lease  may  be  bad  on  various  grounds  ;  it  is  bad  if  it  is 
granted  in  the  non-execution  of  a  power,  it  is  bad  if  it  is  granted  in  contravention 
of  the  fetters  of  a  good  entail :  it  is  bad  if  it  is  granted  by  a  person  non  habens 
potestatem  to  grant ;  it  is  bad  if  it  is  extorted  by  force,  or  obtained  through 
fraud ;  or  if  it  is  granted  by  a  married  woman  without  the  consent  of  her 
husband,  or  by  an  infant  without  the  consent  of  the  guardian,  in  which  case  it  is 
reduceable  as  against  the  infant.  There  are  all  tliese  various  heads  of  reduction  ; 
but  there  is  also  another  head  on  which  the  lease  is  not  valid,  to  convey  the  interest 
sought  to  be  established  by  it,  and  that  is,  that  the  construction  of  the  lease  itself, 
in  point  of  law,  does  not  give  the  right  contended  for  to  the  lessee.  I  do  not  see,  upon 
principle,  any  distinction  whatever  between  those  various  sources  of  invalidity  in  the 
title  of  the  lessee  ;  all  that  is  different  in  this  case  is  the  ground  upon  which  the  title 
shall  be  held  invalid.  The  invalidity  of  the  title  of  the  lessee  is  the  only  question  : 
he  has  no  valid  title,  whether  that  flaw  in  his  title  arises  from  the  entail  being  con- 
travened, under  which  the  lessor  made  the  lease  ;  or  whether  it  arises  from  force  or 
fraud  impressed  or  imposed  upon  him  when  he  granted  the  lease  ;  or  whether  it  is  bad 

*  Lord  Eldon. 
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from  the  words  of  the  lease  never  having  conveyed  an  estate  to  the  [471]  lessee  for 
years.  In  all  those  cases,  the  invahdity  of  the  lease  is  the  material  point ;  and  that 
being  once  established,  the  only  question  that  remains  is,  whether  lie  was  in  bond 
fide  or  maid  fide  during  the  period  of  possession.  Such  being  the  grounds  on  which 
I  have  put  this  question  ;  and  having  repeatedly  asked  for  a  case  in  which  there  ever 
lias  been  a  decision,  or  even  an  obiter  dictum  of  the  Court  to  the  contrary,  can  I  move 
the  House  to  reverse  the  judgments  I  observe,  also,  that  Lord  Pitmilly  first  of  all 
pronounced  an  interlocutor  as  Lord  Ordinary,  by  which  he  found  violent  profits 
due,  which  interlocutor  your  Lordships  set  up  :  yet  with  all  that  leaning  in  favour 
of  the  original  decision,  and  holding  it  to  be  a  clear  case,  as  he  had  a  right  to  do  at  all 
times,  and  still  more  after  the  decision  affirming  his  interlocutor,  Lord  Pitmilly  after- 
wards, as  a  Scotch  lawyer,  when  he  came  to  re-consider  the  question  of  violent  profits, 
and  discussed  the  question  with  his  brothers,  gave  it  in  favour  of  the  lessee,  notwith- 
standing his  own  interlocutor. 

I  therefore  cannot,  on  these  grounds,  recommend  to  your  Lordships  to  do  that 
which  would  be  for  the  first  time  introducing  into  the  law  of  Scotland  a  principle, 
not  only  never  before  acknowledged  in  that  system  of  jurisprudence,  but  which  is 
negatived  by  repeated  decisions,  between  the  principles  of  which  decisions  and  the 
present  I  can  discover  no  distinction.  In  this  case  the  House  would  certainly  not 
be  disposed  to  give  any  costs. 

Interlocutors  affirmed. 
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EiCHARD   Eapfoed  Eowe, — Plaintiff  (in  Error) ;  The  King  at  the  Prosecu- 
tion of  Nicholas  Mahon,  Esquire, — Defendant  (in  Error)  [1834]. 

[S.C.  suh  nom.  Rows  v.  A.-G.,  2  CI.  &  F.  42.     See  Short  &  Mellor's  Cr.  Off.  Pract. 

p.  187.] 

The  Irish  statute  17  &  18  Cha.  2.  c.  20.  has  the  following  recital  and  provision: 
— "  Whereas  heretofore  issues  joined  in  any  of  His  i\Iajesty's  Four  Courts 
at  Dublin,  triable  in  the  city  or  county  of  Dublin,  have  been  usually  tried 
at  the  bar  in  the  said  courts  in  Dublin  :  And  whereas  by  the  number 
of  actions  brought  in  the  said  citj'  and  county,  for  speediness  of  trial  for 
small  causes,  the  judges  of  same  courts  may  be  letted  and  hindered 
in  their  proceeds  in  matters  of  great  weight  depending  before  them,  by 
demurrer  or  otherwise,  not  only  to  the  great  delay  of  justice  and  occasion 
of  great  expenses  and  charges  of  a  number  of  His  Majesty's  loving  subjects, 
but  also  to  the  trouble  and  charges  of  the  citizens  and  freeholders  of  the 
said  city  and  county,  who  are  compelled  to  give  daily  attendance  at  the 
bar  of  the  said  courts  for  the  trial  of  the  said  issues  ;  for  the  remedy  thereof, 
be  it  enacted,  that  from  henceforth  the  Chief  Justice  of  the  King's  Bench 
for  the  time  being,  upon  issues  joined  or  to  be  joined  in  the  Court  of  King's 
Bench  or  in  the  Court  of  Chancery  ;  the  Chief  Justice  of  the  Court  of 
Common  Pleas  for  the  time  being,  upon  issues  joined  or  to  be  joined  in  the 
Court  of  Common  Pleas  ;  and  the  Chief  Baron  of  the  Court  of  Exchequer 
for  the  time  being,  upon  issues  joined  or  to  be  joined  in  the  Court  of  Ex- 
chequer ;  or  in  the  absence  or  default  of  any  of  them,  one  or  more  of  the 
other  Judges  or  [2]  Barons  of  the  same  several  courts  where  it  shall 
happen,  either  of  said  Chief  Justice  or  Chief  Baron  for  the  time  being 
to  be  absent,  shall  or  may,  at  their  discretion,  within  the  place  where  the 
said  courts  are  or  shall  be  commonly  kept  in  the  said  city  and  county  of 
Dublin,  within  the  term,  or  within  four  days  next  after  every  or  any  term, 
severally  try  all  manner  of  issues  joined  or  to  be  joined  in  any  of  the  said 
several  courts,  which  by  the  ordinary  course  of  the  law  of  the  realm  ought 
to  be  tried  in  any  of  the  said  courts  by  an  inquest  of  the  said  city  or 
county  of  Dublin." 

A  bill  of  indictment  for  subornation  of  perjury  was  found  at  the  Session  of 
Oyer  and  Terminer  for  the  city  of  Dublin.  The  Defendant  pleaded  not 
guilty,  and  issue  was  then  joined  thereupon.  The  indictment  and  pro- 
ceedings, with  all  things  touching  the  same,  were  afterwards  removed 
into  the  Court  of  King's  Bench. 

Held  that  a  legal  trial  of  that  issue  could  not  take  place  at  nisi  privs  in 
the  Court  of  King's  Bench  under  the  Irish  statute  17  &  18  Car.  2. 
c.  20. 
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This  case  arose  out  of  a  prosecution  against  the  Plaintiff  in  error,  for  .subornation 
of  perjur}',  in  having  procured  one  Mary  Weston  falsely  to  s\v<'ar,  lliat  the  prose- 
cutor, Nicholas  Mahon,  was  intlehted  to  her  in  the  sum  of  £60,000. 

Tlie  indictment  was  preferred  before  the  Grand  .Jury  of  the  county  of  the  city 
of  Dublin,  at  an  adjournment  of  the  commission  of  Oyer  and  Terminer,  lield  in  and 
for  the  said  city,  in  the  month  of  January,  1829. 

The  Grand  Jury  having  found  the  bill,  the  Plaintiff  in  error  was  at  the  said  com- 
mission arraigned  thereupon,  and  pleaded  "  not  guilty  "  thereto,  after  which  the  prose- 
cutor having  been  advised  to  remove  the  proceedings,  caused  a  writ  of  certiorari  to 
be  issued, by  virtue  of  which  the  proceedings  were  removed  from  the  said  court,  into 
His  Majesty's  Court  of  King's  Bench,  in  Ireland. 

[3]  The  Plaintiff  in  error  having  been  brought  up  to  the  Court  of  King's  Bench,  and 
asked  in  person,  whether  he  wished  to  plead  anew  to  the  indictment,  declined  so  to 
do,  and  abided  by  his  plea.  The  issue  came  on  to  be  tried,  before  the  Chief  Justice 
of  the  Court  of  King's  Bench,  at  nisi  prius.  on  the  14th  of  February,  1829,  when 
the  Plaintiff  in  error  w  ■'  s  convicted  of  the  offence  charged  by  the  indictment. 

The  postea  having  been  afterwards  returned,  the  Plaintiff  in  error  moved  in  arrest 
of  judgment  on  several  grounds,  which  were  assigned  as  matter  of  error  :  the  objec- 
tions having  been  upon  argument  overruled,  the  Court  of  King's  Bench  pronounced 
a  sentence  of  transportation  upon  the  Plaintiff  in  error,  under  an  act  passed  in  the 
parliament  of  Ireland,  in  the  third  year  of  the  reign  of  King  George  the  Second,  for 
the  further  punishment  of  subornation  of  perjury,  and  other  crimes  therein  specified. 

The  Plaintiff  in  error  having  obtained  leave  to  issue  a  writ  of  error  to  reverse  the 
judgment,  for  alleged  errors  therein,  accordingly  issued  a  writ  of  error  coram  nobis, 
directed  to  the  Court  of  King's  Bench,  and  requiring  the  court  to  inspect  the  record 
of  the  judgment,  and  rectify  such  error  (if  any)  as  should  be  found  therein. 

The  Plaintiff  in  error,  upon  being  ruled  to  assign  his  errors,  assigned  upon  the 
record  errors  in  law,  and  errors  in  fact,  to  which  assignment  of  error  a  demurrer 
was  filed  on  the  part  of  the  prosecution,  stating  for  cause  the  duphcity  of  the  assign- 
ment of  error,  as  well  in  assigning  at  one  and  the  same  time,  error  in  law  and  error 
in  fact,  as  in  assigning  several  errors  in  fact ;  and  also  that  the  several  [4]  supposed 
errors  so  assigned  were  not  sufficient  to  reverse  or  invalidate  the  judgment. 

The  several  matters  so  alleged  for  error,  were  argued  in  the  Court  of  King's  Bench, 
by  the  Plaintiff  in  error,  and  by  his  counsel,  and  also  on  the  part  of  the  prosecution, 
in  Michaelmas  term  1829,  and  in  Hilary  Term,  1830,  after  which  the  Court  of  King's 
Bench  took  time  to  deliberate  thereupon,  and  on  the  12th  of  February  the  court 
affirmed  the  judgment,  superadding  thereto  a  common  law  sentence  of  imprisonment. 

Against  this  judgment,  the  Plaintiff  in  error  sued  out  a  writ  of  error  in  Parliament. 
The  matters  assigned  for  error  were  as  follow  : — 

The  Chief  Justice,  as  a  nisi  pritis  Judge,  could  not,  as  such  Judge,  sitting  in  the 
vacation  under  the  17  &  18  C.  2.,  try  an  issue  not  joined,  in  the  Court  of  King's  Bench 
or  Chancery,  but  at  an  adjournment  of  the  Court  of  Oyer  and  Terminer,  and  which 
issue  was  not  triable  by  the  ordinary  course  of  law : 

The  indictment  could  only  be  tried  by  removing  it  into  the  court  by  the  extra- 
ordinary process  of  writs  of  certiorari  and  habeas  corpus  ;  the  enacting  part  of  the 
statute  in  positive  and  express  words  confines  such  power  of  trying  to  issues  joined 
at  the  time  of  the  enactment  of  the  statute,  or  to  be  joined  after  ;  and  is  further  con- 
fined to  issues  triable  by  a  jury,  and  was  not  ex-tended  to  issues  otherwise  triable,  as 
issues  in  law,  null  tiel  record,  etc.,  and  the  enacting  part  cannot  be  changed  by  the 
preamble  or  title  ;  and  the  legislature  did  not  intend  to  encourage  the  removal  of 
indictments  from  the  courts  where  they  were  joined  to  be  tried  above,  and  therefore 
did  not  extend  the  power  of  trial  at  nisi  [5]  priMS  to  them  ;  and  the  words  "  issues 
joined  "  cannot  extend  to  issues  joined  in  another  court,  and  removed  into  the  Court 
of  King's  Bench  ;  for  if  so,  the  statute  need  not  and  would  not  in  the  enacting  part 
have  specified  the  Court  of  Chancery,  if  upon  the  issues  being  removed  into  the  King's 
Bench,  it  then  became  an  issue  joined  in  the  Court  of  King's  Bench  ;  and  there  were 
many  reasons  in  the  case  why  an  issue  joined  in  the  Court  of  Chancery  was  not  so 
necessary  to  be  mentioned  as  issues  joined  in  other  courts  ;  because  the  Court  of 
Chancery  and  the  Court  of  King's  Bench  as  to  trials  of  issues  joined  in  the  petty-bag 
side  of  the  Court  of  Chancery,  are  one  and  the  same  court.     1  Harrison  Chancery. 
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2  Howard's  Chancery,  209.  1  Roll.  Abridgement,  744,  745.  T  Roll.  Reports,  287- 
29.  Ass.  47-4.  Institutes,  80.  Dyer,  315.  Moore,  570.  pi.  728.  Cunningham's 
Law  Dictionary,  Error  3.  And  as,  in  jxiint  of  fact,  they  are  one  and  the  same  court, 
it  would  seem  to  follow,  that  an  issue  joined  in  the  Court  of  Chancery  is,  in  reality, 
an  issue  joined  in  the  Courts  of  King's  Bench,  as  they  are  the  same  courts, 
and  yet  the  statute  considers  the  Judge  of  nisi  prius  could  not  have  tried  such  issue 
so  joined,  or  they  would  not  have  included  the  Court  of  Chancery  in  the  enacting 
part. 

Where  a  statute  enumerates  one  class  of  particulars,  it  excludes  by  implication 
all  others ;  and  the  mention  of  the  King's  Bench  and  Chancery  excludes  all  other 
courts ;  and  the  reason  why  these  are  mentioned,  and  not  the  others,  is  obvious  ; 
because  issues  joined  in  the  King's  Bench  and  Chancery  could  by  the  ordinary  course 
of  law  be  tried  only  in  the  King's  Bench,  whereas  the  [6]  issues  joined  in  other 
courts  could  be  tried  in  the  court  below  in  which  the  issue  was  joined ;  and  it  was 
only  by  an  extraordinary  course  of  law,  and  not  by  the  ordinary  course  of  law,  were 
they  at  all  triable  in  the  Court  of  King's  Bench,  and  the  Court  of  King's  Bench  can 
remit  them  back  to  their  own  court  to  try  : 

In  Carthew,  6,  and  Strange,  1227,  it  was  decided,  that  the  Court  of  King's  Bench 
could  not  give  judgment  on  an  indictment,  tried  below  and  removed  after  verdict, 
because  they  could  not  know  the  circumstances,  and  they  either  remit  the  record 
back,  or  they  quash  the  certiorari;  in  the  case  of  the  King  v.  Carpenter,  Mich.  11 
G.  2.,  4  Viner,  Certiorari,  2  pi.  7.  p.  362.,  it  was  decided  by  the  Court,  after  a  reference 
to  their  officer  on  apphcation  to  the  Court  above,  that  the  Court  below  should  return 
the  plea  pleaded  below,  and  thereby  oust  the  Defendant  of  a  demurrer  put  in  above  to 
the  indictment,  that  the  plea  below  should  not  be  returned,  except  in  case  of  a  verdict ; 
and  even  after  verdict  the  Defendant  may  waive  the  plea,  and  go  to  trial  on  an  issue 
joined  in  the  court  above  ;  and  that  he  has  a  right  at  all  times,  on  a  certiorari  removing 
the  record,  to  waive  the  plea  below  and  plead  de  novo  ;  whereas,  in  the  present  case, 
not  only  was  the  plea  below  returned,  but  even  the  award  of  the  venire,  and  a  day 
was  given  to  the  jury  so  awarded  by  the  Court  below,  and  to  the  parties,  the  14tli 
February,  without  bringing  the  Defendant  before  the  Court  with  the  record  and 
certiorari  by  habeas  corpus,  as  he  was  in  custody,  and  if  out  on  bail,  by  returning 
the  bail-piece  and  enforcing  his  attendance  thereon  ;  and  if  not  in  custody  or  on  bail, 
then  by  bringing  him  by  warrant  or  process  : 

[7]  These  nisi  prius  statutes  have  always  received  a  construction  according  to 
the  words  ;  and  the  statute  of  Westminster  giving  the  power  of  trying  by  nisi  prius 
only  to  justices  of  assizes,  was  construed  not  to  extend  to  the  cities  of  London  and 
Westminster  in  England,  or  the  city  or  county  of  Dublin  in  Ireland,  as  no  justices 
came  into  them  to  take  assizes,  and  therefore  the  18  E.  c.  12.  in  England,  and  the 
17  &  18  C.  2.  c.  20.  give  the  power  of  trying  issues  joined  or  to  be  joined  in  the  respec- 
tive courts  to  the  Judges  of  the  respective  courts  ;  though  indictments  are  not  men- 
tioned, yet  it  is  determined  they  are  included  under  the  words  action.  Now  the 
preamble  expressly  states  what  issues  formerly  tried  at  bar  may  now  be  tried  at  nisi 
prius  ;  they  are  not  issues  joined  in  the  city  or  county  of  Dubhn,  but  they  are  issues 
joined  in  any  of  his  Majesty's  Four  Courts  at  Dubhn,  and  the  issues  must  not  only 
be  joined  in  one  of  the  Four  Courts,  but  it  must  be  an  issue  triable  in  the  city  or  county 
of  Dubhn,  tliat  is,  where  the  venue  is  laid  in  the  city  or  county  of  Dublin,  this  excludes 
issues  struck  in  other  counties,  or  in  other  words,  where  the  venue  is  laid  in  other 
counties ;  but  not  only  mu.st  the  issue  be  joined  in  one  of  the  Four  Courts,  and  be 
triable  or  laid  in  the  city  of  Dublin,  but  it  must  be  an  issue  so  joined,  or  to  be  joined, 
in  one  of  the  said  Four  Courts,  which,  by  ordinary  course  of  the  laws  of  the  realm, 
ought  to  be  tried  in  one  of  the  said  Four  Courts  by  an  inquest  of  the  said  city  or  county 
of  Dublin,  and  this  excludes  all  issues  joined  in  law  or  triable  in  any  other  way  but 
by  a  jury  of  the  city  or  county  of  Dubhn. 

The  reason  of  making  this  statute  was,  as  stated  [8]  in  the  preamble,  the  great  in- 
crease of  the  number  of  actions  brought  in  those  courts  and  tried  at  bar  for  speedi- 
ness  of  trial ;  but  the  present  indictment  was  not  an  action  brought  in  any  of  the 
Four  Courts,  nor  was  it  an  issue  joined  in  any  of  said  Four  Courts,  nor  was  this  issue 
so  joined  below  ordinarily  triable  at  the  bar  of  any  of  said  Courts  ;  but  by  ordinary 
course  it  was  triable  in  the  Court  below  when  issue  was  joined  ;  nor  was  it  an  action 
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brought  in  any  of  the  Four  Courts  for  speediness  of  trial,  for  certiorari  always  delays 
and  are  not  favoured,  and  increase  tlie  costs,  and  therefore  this  is  not  an  issue,  or  trial 
of  the  issue  within  the  words  of  the  preamble,  or  of  the  enacting  part,  or  of  the  pur- 
view, or  of  the  mischief,  to  be  remedied,  and  no  trials  under  it  are  valid,  except  of 
those  issues  designated  and  specified  in  plain  words  not  to  be  mistaken  in  the  enacting 
part,  namely,  of  issues,  joined  or  to  be  joined  in  one  of  the  Four  Courts  in  Dublin, 
that  is,  the  Chancery,  King's  Bench,  Common  Pleas,  and  Exchequer  : 

So  rigid  has  been  the  construction  as  to  the  power  of  trial,  that  it  was  held  that 
the  statute  of  Westminster  did  not  empower  the  Barons  of  the  Exchequer,  unless 
they  were  sworn  Serjeants,  to  try  issues  at  nisi  prius,  because  the  enacting  part 
mentioned  only  the  Chief  Baron,  and  this  was  altered  by  the  8  G.  I.e.  6.,  which  gives 
such  power  to  the  barons,  the  prime  Serjeant,  attorney-general,  solicitor-general, 
or  any  other  of  his  Majesty's  counsel  learned  in  the  law  : 

The  21  &  "22  G.  3.  c.  18.,  only  enlarges  the  time  of  trial  from  four  to  ten  days 
after  trial,  but  does  not  enlarge  their  power  in  any  other  respect  ;  the  words  are, 
to  "  try  all  such  issues,  as  by  the  said  act  17  &  18  C.  2.  c.  20.,  they  or  any  of  them 
"  [9]  are  enabled  to  try,  in  such  place  and  manner,  and  with  and'under  such  powers, 
"  authorities,  and  jjrovisions,  as  in  and  by  the  said  recited  or  any  other  act  of  parlia- 
"  ment  :  " 

The  words  of  the  statute,  "  issues  joined  or  triable  in  said  Four  Courts,"  were 
necessary  in  order  to  validate  a  trial  at  nisi  prius  in  the  King's  Bench  of  an  issue 
joined  in  Chancery  ;  for  if  the  words  "  validating  said  tryals,"  were  "  shall  be  as  valid 
"  as  if  the  same  had  been  tried  in  term  at  the  bar  of  the  court  where  such  issue  had 
"  been  joined,"  this  would  not  have  validated  a  trial  at  nisi  prius  of  an  issue  joined 
in  Chancery,  because  it  was  not  tried  at  nisi  prius  in  the  court  where  the  issue  was 
joined.  But  by  law,  issues  joined  in  Chancery,  though  not  joined  in  the  King's  Bench, 
were  triable  in  the  King's  Bench  only  ;  and  to  those  issues  so  joined  in  Chancery 
and  triable  in  the  King's  Bench,  does  the  enacting  clause  of  the  17  &  18  C.  2.  extend  ; 
but  it  does  not  extend  nor  cannot  be  con.strued  to  extend  to  any  issue  not  joined  in 
the  King's  Bench  or  the  Chancery,  even  though  triable  in  the  Court  of  King's  Bench, 
and  for  this  plain  reason,  that  it  did  not  come  within  the  remedy  provided  for  heaping 
too  much  business  on  the  Court,  by  the  number  of  actions  brought  in  same  for  speedi- 
ness of  trial,  for  the  Court  could  not  remit  it,  and  need  not  try  it  if  they  had  not  leisure 
or  did  not  like  it  ;  nor  was  it  an  action  brought  in  said  Court  of  King's  Bench  in  said 
city  or  county  of  Dublin  for  speediness  of  trial,  which  they  were  bound  by  the  ordinary 
course  of  the  law  to  try  ; 

In  the  present  case  there  was  a  most  cogent  reason  why  the  Court  should  have 
remitted  this  [10]  cause  back  to  be  tried,  because  issue  was  joined  below,  a  venire 
awarded,  and  an  adjournment  to  said  Court  of  Oyer  and  Terminer,  to  be  holden  the 
14th  February  ;  and  in  2  Hawkins,  288.,  it  is  laid  down  that  after  issue  joined  and 
venire  awarded,  the  Court  will  not  grant  a  certiorari  : 

When  the  legislature  wished  to  extend  any  provision  to  any  trials  of  issues,  though 
not  joined  in  the  Court,  they  do  not  use  the  words,  "  issues  joined  or  to  be  joined  ;  " 
this  appears  in  the  27  E.  c.  6.  s.  1.,  which  enacts,  where  jurors  returned  for  trial 
of  any  issues  in  the  Courts  of  King's  Bench,  Common  Pleas,  Exchequer,  or  before 
justices  of  assizes,  by  the  laws  now  in  force,  ought  to  have  freehold  of  40s.,  in  every 
such  case  they  shall  have  an  estate  of  freehold  of  the  yearly  value  of  £4  at  least,  and 
there  shall  be  a  clause  in  the  venire  to  that  effect  : 

It  was  held  that  the  Court  of  Chancery,  on  an  issue  joined  in  that  Court,  had  a 
power  itself,  though  not  named,  to  insert  that  clause  ;  but  such  case  is  in  fact  within 
the  words  of  the  statute  ;  for  the  venire  issued  for  the  trial  of  an  issue  in  the  Court 
of  King's  Bench  for  the  issue  joined  in  the  Chancery  must  be  tried  there  : 

That  the  party  Defendant,  on  a  cause  being  removed  by  habeas  corpus  and  faci- 
endum et  recipiendum  or  certiorari,  in  a  civil  cause,  has  a  right  to  plead  de  novo,  is 
settled  beyond  controversy  ;  all  the  proceedings  below  are  at  an  end  ;  there  must 
be  a  new  plea,  new  bail,  every  thing  new  as  to  all  done  before.  Skinner,  244.  ; 
1  Salk.  8.  ;  Cunningham's  Law  Dictionary,  Habeas  Corpus,  6. 

Fifteen  other  errors  were  assigned  ;  but  the  House  being  of  opinion  that  the  first 
error  assigned  [11]  was  sufficient  to  reverse  the  judgment,  called  upon  the  counsel 
for  the  Defendant  in  error  to  support  the  judgment. 
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The  counsel  for  the  Crown  argued  that  the  issue  was  properly  tried  at  nisi  prius, 
before  the  Chief  Justice,  by  virtue  of  the  act  of  parliament  of  the  1(5  &  17  C.  2.,  inas- 
much as  the  issue,  although  originally  joined  in  the  Court  of  Oyer  and  Terminer, 
became,  and  was  by  the  removal  of  the  proceedings  from  that  court  to  the  ( -ourt  of 
King's  Bench  by  the  writ  of  certiorari,  an  issue  joined  in  the  Court  of  King's  Bench, 
within  the  true  meaning  and  construction  of  the  act  :  That  the  issue  joined  in  the 
inferior  court  was,  together  with  all  the  other  proceedings  therein,  actually  removed 
by  the  writ  of  certiorari,  from  the  inferior  court  into  the  Court  of  King's  Bench,  and 
therefore  ceased  to  be  an  issue  joined  in  the  inferior  court ;  and  that  as  such  issue 
continued  and  remained  joined,  it  necessarily  was,  after  such  removal,  an  issue  joined 
in  the  court  to  which  it  was  so  removed  :  That  the  statute  of  C.  2.  ought  to  receive 
a  liberal  interpretation,  and  that  the  words  "  issue  joined,"  used  therein,  are  to  be 
construed  as  synonymous  with  "  issue  depending,"  or  "  issue  triable,"  in  the  court : 
That  such  must  have  been  the  construction  put  upon  the  act  by  the  legislature  itself, 
as  appears  by  an  act  amending  the  same,  passed  in  the  21  &  22  G.  3.,  and  also  by 
an  act  amending  the  last  mentioned  act,  and  passed  in  the  31st  year  of  the  same  reign. 

At  the  conclusion  of  the  argument.  Lord  Denman,  sitting  as  Deputy  Speaker, 
said,  the  question  was,  whether  the  issue  joined  in  the  court  of  Oyer  and  Terminer 
could  be  said  under  the  circumstances  to  have  been  joined  in  the  King's  Bench. 
[12]  It  had  been  argued  that  the  objection  (if  any)  had  been  waived  by  the  Defendant 
in  error  as  he  proceeded  to  trial  upon  the  record  so  made  up.  Upon  this  point  he 
abstained  at  present  from  expressing  his  opinion,  but  moved  that  a  question  should 
be  proposed  to  the  Judges  in  the  following  terms  : — 

A  bill  of  indictment  for  subornation  of  perjury  is  found  at  the  sessions  of  Oyer 
and  Terminer  for  the  city  of  Dublin.  The  Defendant  pleads  not  guilty,  and  issue 
is  then  joined  thereupon.  The  indictment  and  proceedings,  with  all  things  touching 
the  same,  are  afterwards  removed  into  the  Court  of  King's  Bench.  Can  a  legal  trial 
of  that  issue  take  place  at  nisi  priiis  in  the  same  Court,  under  the  first  statute  17 
and  18  Car.  2.  c.  20. 

Upon  this  question  the  unanimous  opinion  of  the  Judges  was  delivered  by 

Tindal  C.  J,  C.  P.  as  follows  :— 

After  hearing  the  argument  at  the  bar,  we  are  of  opinion  that  no  legal  trial  of 
the  issue  could  take  place  under  the  circumstances  above  stated. 

If  this  point  had  depended  solely  upon  the  consideration  what  part  of  the  record 
is  removed  by  the  writ  of  certiorari,  it  would  have  been  difficult  to  contend  that  the 
trial  could  have  been  legal.  For,  although  in  point  of  form  the  whole  record  may 
be  removed  into  the  superior  court  by  the  general  words  of  the  writ  of  certiorari, 
yet,  by  the  universal  course  and  practice  of  the  court,  which  is  the  law  of  the  court 
of  which  the  Judges  are  bound  to  take  notice,  no  other  part  of  the  record  but  the 
bill  of  indictment  itself  is  filed  of  record,  and  the  party  subject  to  such  indictment 
is  called  upon  bj'  the  superior  court  to  plead  de  novo  to  the  indictment  when  removed, 
and  accordingly  he  may  to  [13]  such  indictment  when  so  removed,  instead  of  the 
general  issue  which  may  have  been  pleaded  in  the  court  below,  either  plead  a  special 
plea,  or  demur,  or  plead  a  pardon,  as  he  may  be  advised  luider  the  circumstances 
of  the  case.  Upon  this  ground,  therefore,  we  should  be  inclined  to  hold  that  no  legal 
issue  has  been  joined  between  the  Crown  and  the  Defendant  ;  and  unless  the  issue 
has  been  properly  joined,  there  can  be  no  legal  trial. 

But  the  questiou  put  by  your  Lordships  involves  another  and  more  important 
point,  namely,  assuming  that  the  whole  record  is  properly  removed  into  the  superior 
court,  whether,  under  the  true  construction  of  the  act  17  &  18  Car.  2.,  the  authority 
is  given  to  that  court  to  proceed  to  try  the  issue  1  It  appears  to  us,  that  the  statute 
gives  no  authority  to  try  the  issue  in  the  superior  court. 

The  object  of  the  act  was  to  prevent  the  inconvenience  of  trials  at  bar,  in  the  very 
numerous  cases  which  at  that  time  occurred,  and  for  that  purpose  the  statute  proceeds 
to  define  what  cases  should  in  future  be  triable  and  tried  at  nisi  prius.  by  the  Chief 
Justice  of  the  Court  of  King's  Bench.  The  statute,  after  stating  the  difficulties 
which  had  occurred  in  practice,  proceeds  to  enact,  "  that  from  henceforth,  the  Chief 
"  Ju.stice  of  the  King's  Bench,  for  the  time  being,  upon  issue  joined  or  about  to  be 
"  joined  in  the  Court  of  King's  Bench,  or  in  the  Court  of  Chancery,  etc.  shall  try  the 
"  same  at  nisi  prius,  etc."    The  great  accuracy  with  which  this  is  penned  ought  to 
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be  kept  in  view  ;  it  is  not  confined  to  issues  joined  or  to  be  joined  in  the  Court  of 
King's  Bench  :  but  as  it  is  well  known  that  issues  joined  in  the  Petty  Pay  Office  of 
the  Court  of  Chancery  are,  without  any  intermediate  [14]  proceeding,  triable  in 
the  Court  of  King's  Bench,  the  statute  extends  to  and  includes  them  also.  The  whole 
question  turns  upon  the  construction  of  the  words  above  quoted,  and  we  cannot 
think  that  by  any  reasonable  construction  an  issue  joined  in  an  inferior  court  can 
be  held  to  be  an  issue  joined,  or  to  be  joined,  in  the  Court  of  King's  Bench. 

Upon  this  ground  we  are  all  of  opinion  that  the  Court  of  King's  Bench  in  Ireland 
had  no  jurisdiction  under  the  statute  to  try  this  indictment. 

Lord  Denman — I  concur  entirely  in  the  opinion  delivered  both  upon  the  con- 
struction of  the  statute  and  upon  the  ground  that  the  Defendant  has  a  right,  when 
the  proceeding  is  removed  to  the  higher  court,  to  withdraw  the  plea  which  he  may 
unadvisedly  have  pleaded  in  the  court  below,  and  to  adopt  a  new  line  of  defence  upon 
more  mature  advice.  He  may  have  discovered  objections  to  the  indictment  which 
make  it  subject  to  a  demurrer,  or  he  may  be  advised  to  plead  special  matters,  upon 
which  he  may  be  entitled  to  have  the  judgment  of  the  superior  court,  whether  he 
is  bound  to  answer  the  charge.  I  propose  therefore  to  move,  that  the  judgment  of 
the  court  below  be  reversed. 

Judgment  reversed. 


[15]  Sir  William  Horne,  Knight,  His  Majesty's  Attorney-CJeneral, — Appellant ; 
George  Jackson,  Sir  Charles  Forbes,  Bart.,  Thomas  Faulkner  Middle- 
ton,  and  George  Jackson  Jackson,  John  Anderson  Jackson,  Anne 
Jackson  and  Jane  Jackson,  Infants,  by  the  said  George  Jackson,  their 
Father  and  next  Friend,  and  John  Hopton  Forbes  and  Matthew  Hale, 
— Respondents  [1834]. 

[Mews'  Dig.  xii.  216.  S.C.  sub  nam.  A.-G.  v.  Forbes,  i  CI.  &  F.  48  ;  and,  in  Ex.  {sub 
nom.  Jackson  v.  Forbes),  2  C.  &  J.  382  ;  2  Tyr.  351  ;  1  L.  J.  Ex.  159.  Discussed 
in  Arnold  v.  Arnold,  1837,  2  My.  &  C.  273  ;  Thomson  v.  Advocate-General, 
1845,  12  CI.  &  F.  1 ;  Shirley  v.  Ferrers  {Earl),  1842,  1  Ph.  167 ;  and  In  re  Be 
Hoghton  [1895],  2  Ch.  517  ;  and  see  Colquhoun  v.  Brooks,  1889,  14  A.  C.  499  ;  and 
Lawson  v.  Inland  Revenue  {Commissioners  of),  [1896]  2  I.  R.  418.] 

[court  of  chancery.] 

C.  A.,  a  surgeon  in  the  army,  residing  in  India,  and  having  personal  estate 
vested  in  funds  there,  as  well  as  real  estate  and  claims  for  prize  money, 
made  his  will,  noticing  the  state  of  his  assets  in  India  and  his  claims,  and 
directing  that  his  house  and  grounds  should  be  sold  by  auction,  and  the 
produce  placed  to  the  credit  of  his  estate  ;  he  left  the  whole  of  his  property 
among  his  children  equally,  subject  to  certain  regulations,  and  gave  legacies 
to  persons  in  England  as  well  as  in  India,  as  expressed  in  his  will.  He 
thereby  also  noticing  that  his  son  was  at  school  in  Scotland,  desired  that 
his  other  children  (daughters)  shoidd  be  taken  to  PIngland.  To  provide 
for  their  education,  he  directed  that  his  executors  should  place  out  his 
whole  estate  at  interest,  on  landed  property  or  in  some  public  funds,  sug- 
gesting that  those  of  the  East  India  fJompany  "  were  perhaps  as  secure 
as  any,"  but  leaving  the  investment  to  the  discretion  of  his  executors. 
In  a  letter,  proved  as  a  codicil,  he  directed  that,  after  providing  for  certain 
expenses,  the  whole  of  his  property  at  Bombay  should  be  invested  in  the 
Company's  next  good  loan.  By  another  codicil  he  made  a  specific  pro- 
vision, calculated  first  in  Indian  and  then  in  English  money,  to  the  amount 
of  £8000,  for  each  of  his  daughters. 

[16]  He  died  in  India.  The  executors  proved  the  will,  and  there  collected  the 
funds  ;  and  having  there  also  administered  them  so  far  as  it  was  necessary, 
transmitted  them  to  England,  where  suits  were  instituted  by  parties 
claiming  interests   under  the  will.     In  the  progress  of  these  suits,  the 
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accounts  being  taken,  the  amount  of  the  funds  was  ascertained  ;  and  in  a 
report  made  by  the  Master  and  confirmed  by  tlie  Court,  deductions  were 
made,from  certain  legacies  and  annuities  payable  in  England,  on  account  of 
the  legacy  duty,  but  none  for  probate  duty,  or  legacies  paid  in  India,  or 
for  the  shares  of  residue  paid  there. 
Upon  a  petition  presented  by  the  Attorney-General  on  behalf  of  the  Crown, 
claiming  these  duties,' held  that,  under  the  circumstances  of  the  case, 
they  were  not  payable^under  the  statutes  relating  to  this  subject,  55  G. 
3.  c.  184.,  etc. 

Colin  Anderson,  surgeon  to  his  Majesty's  75th  regiment  of  foot,  resident  in  India, 
and  being  seised  and  possessed  of  some  real  estate  in  the  East  Indies,  and  was  also 
possessed  of  considerable  personal  estate  and  effects,  all  of  which,  at  the  time  of  his 
death,  and  of  making  his  will  and  codicils  herein-after  stated,  were  also  in  India,  made 
and  published  his  last  will  in  writing,  bearing  date  the  25th  day  of  October,  1802, 
and  thereby  desired  that  his  house  and  grounds  in  the  island  of  Coolabah,  his  house- 
hold furniture,  horses,  liquors,  etc.  etc.  etc.  might  be  sold  at  public  outcry  to  the  highest 
bidder,  and  the  produce  placed  to  the  credit  of  his  estate  ;  and  after  noticing  that 
on  the  1st  of  January  1802,  he  should  have  assets  in  India  to  the  amount  therein 
mentioned,  and  that  he  was  entitled  to  any  other  division  of  prize-money,  which 
might  thereafter  be  made  for  Columbo  and  Seringapatam,  as  captain  and  as  major, 
Cochin  prize-money,  and  whatever  might  be  given  to  the  captors  of  Kurree,  on  both 
which  services  [17]  he  was  head  surgeon  ;  and  also  noticing,  that  there  was  one  boy 
at  home  named  Colin  Anderson,  born  on  or  about  the  25th  day  of  October  1788,  then 
at  school  at  Glasgow,  and  boarded  with  Mr.  John  M'Arthur  Taylor  there  ;  that  there 
was  one  girl  in  India,  named  Jane  Jarvis  Anderson,  born  at  Poondamalee,  near  Madras, 
on  the  2d  day  of  October  1797  ;  that  there  was  one  girl  in  India,  born  at  Mangalore, 
on  the  21st  day  of  September  1800,  named  Ann  Nesbitt  Anderson  ;  that  there  was 
in  India,   born  at  Coolabah  on  the  ;   to  those 

children,  or  the  survivors  of  them,  and  their  heirs,  he  left  the  whole  of  his  property, 
in  equal  divisions,  subject  to  such  regulations  and  legacies  as  he  should  thereafter 
mention  ;  and  it  was  his  wish  that  his  brother  Lieutenant  Patrick  Anderson,  of  the 
19th  regiment  of'  light  dragoons,  should  come  to  Bombay,  as  one  of  his  executors, 
and  take  the  children,  then  in  Indi;i,  to  England  with  him  ;  and  as  that  duty  might 
put  him  to  some  expense  and  inconvenience,  the  said  testator  bequeathed  to  him 
£500  sterling,  as  some  kind  of  recompence,  besides  the  amount  of  his  passage  home, 
which  his  tlie  testator's  executors  were  directed  to  pay  ;  all  the  expenses  which  might 
be  incurred  in  India  on  account  of  those  children,  fitting  them  out  for  their  voyage, 
the  price  of  their  passage  home,  and  other  incidental  charges  which  were  thought 
necessary  to  their  comfort  and  safety,  were  to  be  charged  to  his  the  testator's  estate  ; 
and  he  thereby  gave  certain  annuities  to  different  persons  in  England  and  in  India. 
To  provide  for  those  legacies,  and  the  education  of  the  children,  his  executors  were 
thereby  directed  to  place  the  whole  of  the  estate  [18]  securely  at  interest,  either 
on  landed  property  or  in  some  public  funds,  (naming  those  of  the  India  Company, 
as  perhaps,  safe  as  any,)  but  he  left  the  choice  entirely  to  his  executors,  in  whose  regard 
for  the  interest  of  the  children  he  had  implicit  confidence.  The  testator  then  expressed 
various  limitations  and  provisions  as  to  the  property  ;  and  he  thereby  constituted, 
nominated  and  appointed  his  brothers,  Alexander  Anderson  and  Patrick  Anderson. 
Brevet  Lieutenant-Colonel  Lachlan  Macquarie,  of  the  36th  regiment  of  foot,  and 
Charles  Forbes,  of  Bombay,  esquire,  (now  Sir  Charles  Forbes,  baronet,)  executors 
of  his  will. 

The  testator  afterwards  made  and  signed  a  certain  codicil  or  testamentary  paper 
dated  the  4th  of  July  1804,  and  addressed  the  same  as  a  letter  to  Patrick  Anderson. 
This  paper  contained  the  following  passages  :  "  If  I  should  be  so  unfortunate  as  to 
meet  with  any  accident  to  prevent  my  getting  to  Bombay  soon,  you  must  endeavour 
to  get  leave  and  go  home  in  charge  of  these  infants  ;  place  them  at  school,  and  be 
in  some  degree  their  father."  And  "  If  I  get  safe  to  Bombay,  I  expect  that  you  will 
exert  yourself  to  get  leave  and  come  down  and  stay  with  me  until  1  go  to  Europe, 
or  as  long  as  you  can." 

The  testator  afterwards  made  and  signed  another  codicil  or  testamentary  paper, 
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as  a  letter  addressed  to  Patrick  Anderson,  containing  the  following  clause  :  "  After 
fitting  out  the  children  for  the  voyage,  paying  your  own  and  their  passage  to  England 
and  procuring  bills  for  their  expenses  for  the  two  first  years,  besides  paying  the  sum 
I  have  already  mentioned,  and  those  to  be  mentioned  hereafter,  be  pleased  to  lodge 
the  whole  of  [19]  my  property  at  Bombay,  when  an  opportunity  occurs,  in  the 
Company's  next  good  loan." 

The  testator  afterwards  made  and  signed  another  codicil  or  testamentary  paper, 
dated  on  board  the  Candidate,  off  Kedgerre,  the  21st  of  July  1804,  and  addressed 
the  same  as  a  letter  to  Patrick  Anderson,  containing  the  following  passage  :  "  1  wish 
you  to  go  home  with  the  children,  and  you  can  endeavour  to  get  on  in  the  army  at 
the  same  time ;  "  and  further,  in  the  same  testamentary  paper  or  letter,  he  writes  : 
"  General  Lake  will  hardly  refuse  you  leave,  when  you  tell  him  that  the  father  of 
these  children  served  his  majesty  tliirty  years,  and  that  they  are  deprived  of  the  pro- 
tection and  instruction  of  a  mother,  depending  solely  on  your  and  their  relations 
at  home  :  "  and  he  added  the  following  statement,  which  was  signed  "  Messrs.  Forbes 
&  Co.,  of  Bombay,  receive  the  interest,  half  yearly,  of  the  three  notes  into  which  the 
opposite  of  32,000  rupees  was  divided,  or  opposed  to  the  name  of  each  child  at  nine 
per  cent,  per  annum,  until  they  can  place  it  to  more  or  equal  advantage  in  the  funds 
of  the  Honourable  East  India  Company.  I  wish  these  sums  to  continue  accumulat- 
ing until  each,  progressively,  shall  amount  to  £8000  sterling  ;  the  expenses  of  main- 
taining and  educating  these  children  in  the  mean  time  to  be  defrayed  by  me  or  at 
my  expense,  etc."     Then  follows  the  reason  for  this  provision  and  the  statement. 

The  testator  died  on  the  28th  day  of  July  1804,  at  sea,  while  on  a  voyage  from 
Calcutta  to  Bombay,  without  having  revoked  or  altered  his  will  and  codicils,  leaving 
the  four  children  named  in  the  will,  who  were  all  illegitimate,  and  all  except  the 
[20]  eldest  were,  at  the  time  of  his  death,  resident  at  Bombay. 

By  letters  patent  under  the  Great  Seal  of  Great  Britain,  bearing  date  at  West- 
minster the  28th  of  February,  in  the  thirty-eighth  year  of  the  reign  of  King  George 
the  Third,  being  the  charter  so  establishing  the  Courts  of  Recorder  at  Madras  and 
Bombay,  in  the  East  Indies,  his  Majesty  was  pleased  to  grant,  order,  establish  and 
appoint,  that  the  Court  of  Recorder  at  Bombay,  should  be  a  Court  of  Ecclesiastical 
jurisdiction  within  Bombay,  and  the  limits  thereof,  and  upon  British  subjects  there 
residing,  with  the  same  powers,  authorities,  and  privileges,  and  subject  to  the  same 
restrictions  as  are  thereinbefore  given,  granted  or  mentioned  unto  or  as  to  the  Court 
of  Recorder  at  Madras.  By  this  charter  it  was  amongst  other  things  granted,  or- 
dained, estabhshed  and  appointed,  that  the  Court  of  Recorder  of  Madras  should  be 
a  Court  of  Ecclesiastical  Jurisdiction,  and  should  have  full  power  and  authority  to 
administer  and  execute  within  Madras  and  the  limits  thereof,  and  towards  and  upon 
British  subjects  there  residing,  the  ecclesiastical  law,  as  the  same  was  then  used  and 
exercised  in  the  diocese  of  London,  so  far  as  the  circumstances  and  occasions  of  Madras 
and  the  people  would  admit  or  require  ;  and  for  that  purpose  was  given  to  the  said 
Court  full  power  and  authority  to  grant  probates,  under  the  seal  of  the  said  Court  of 
the  said  Recorder  of  Madras,  of  the  last  will  and  testament  of  all  or  any  of  the  said 
British  subjects  dying  and  leaving  personal  efi'ects  within  the  said  territories  or  districts 
respectively,  and  to  demand,  require,  take,  hear,  examine  and  allow,  and  if  occasion 
required,  to  disallow  and  reject  the  account  of  [21]  them,  in  such  manner  and  form 
as  were  then  used  or  might  be  used  in  the  said  diocese  of  London,  and  to  do  all  things 
needful  and  necessary  in  that  behalf. 

In  conformity  with  the  provisions  of  this  charter,  and  the  orders  and  regulations 
of  the  Court  of  the  Recorder  of  Bombay,  the  Respondents  Sir  Charles  Forbes,  Patrick 
Anderson,  and  Lachlan  Macquarie  obtained  probate  of  the  will  and  codicils  from  the 
Court  of  the  Recorder  of  Bombay  ;  and  under  the  directions  and  authority  of  the 
will  and  codicils,  Sir  C.  Forbes  and  his  co-executors  (who  died  before  the  suit)  possessed 
the  testator's  house  and  land,  and  .sold  the  same,  and  collected  and  got  in  all  the  testa- 
tor's goods,  chattels  and  effects,  and  converted  the  principal  part  thereof  into  money  ; 
and  they  paid  all  his  debts  and  legacies,  and  paid  the  annuities  given  by  his  will  as 
they  became  due,  and  the  residue  of  the  testator's  estate  which  they  so  converted 
into  money  was  invested  by  them  in  the  pubhc  funds  of  Great  Britain,  in  the  manner 
hereinafter  mentioned. 

In  the  year  1805  Patrick  Anderson  proceeded  to  England  with  the  three  youngest 

855 


Vin  BLIGH  N.  S.  A.-G.  V.  JACKSON  [1834] 

children  of  the  testator,  and  he  took  with  him  part  of  the  testator's  assets,  and  on 
the  12th  of  November  1811,  the  Respondent  Sir  C.  Forbes,  on  behalf  of  himself  and 
Patrick  Anderson  (the  said  Lachlan  Macquarie  being  absent  and  never  having  inter- 
meddled with  the  testator's  estate  and  effects),  and  pursuant  to  the  rules  and  regu- 
lations of  the  Recorder's  Court  of  Bombay,  rendered  unto  the  recorder  of  the  court 
an  account  of  the  administration  of  the  testator's  estate  and  effects  by  the  executors, 
and  the  same  accounts  were  examined  and  passed  as  ap-[22]-proved  of  by  the  court. 
Previous  to  the  Respondent  Sir  C.  Forbes's  departure  from  Bombay  for  England, 
which  was  in  the  month  of  November  1811,  the  balance  appearing  by  tfie  account 
to  be  due  to  the  testator's  estate  was  remitted  by  him  to  Messrs.  Porcher  &  Co.  in 
London,  as  the  agents  and  bankers  of  the  executors,  and  they  afterwards  accounted 
for  the  same  to  Sir  Charles  Forbes  ;  and  Sir  Charles  Forbes  and  his  co-executor  Patrick 
Anderson,  having  administered  testator's  goods,  invested  the  residue,  or  a  principal 
part  of  such  residue,  in  bank  three  per  cent,  annuities,  in  the  joint  names  of  Patrick 
Anderson,  Lachlan  Macquarie,  and  Sir  Charles  Forbes. 

Cohn  Anderson,  the  son,  attained  his  age  of  twenty-one  years  in  the  year  1809, 
and  separate  accounts  were  kept  with  him  of  sums  paid  on  his  account,  but  no  dis- 
tribution of  the  testator's  residuary  estate  was  made  in  the  lifetime  of  the  son,  and 
Sir  Charles  Forbes  continued  to  make  payments  on  his  account,  and  to  maintain 
the  other  children  out  of  the  interest  or  dividends  arising  from  the  testator's 
estate. 

In  March  1819,  the  testator's  daughter,  Ann  Nesbitt  Anderson  (being  then  an 
infant),  intermarried  with  the  Respondent  George  Jackson. 

The  executors  did  not  obtain  probate  to  be  granted  of  the  testator's  will  by  the 
Prerogative  Court  of  Canterbury  or  any  other  ecclesiastical  court  in  England. 

On  the  20th  of  May  1819,  the  Respondent  George  Jackson,  and  Ann  Nesbitt 
his  wife  (who  died),  filed  a  bill  in  the  Court  of  Chancery  in  England  against  Sir  Charles 
Forbes,  Colin  Anderson  (since  deceased),  and  Caroline  Erskine  Anderson,  [23] 
afterwards  the  wife  of  the  Respondent  Thomas  Faulkner  Middleton,  but  since  de- 
ceased, and  also  against  Lachlan  Macquarie  (who  was  then  out  of  the  jurisdiction 
of  the  court  and  since  deceased),  thereby  stating  the  will  and  codicils  partly  to  the 
efiect  hereinbefore  set  forth,  and  otherwise  referring  to  the  circumstances  herein- 
before stated,  and  erroneously  stating  that  the  Respondent  Sir  Charles  Forbes  had 
duly  proved  the  same  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
in  England,  and  stating  that  in  March  then  last,  a  marriage  was  solemnised  between 
the  Respondent  George  Jackson  and  Ann  Nesbitt  Anderson,  and  that  previously  to 
and  in  consideration  of  such  then  intended  marriage,  and  for  the  purpose  of  making 
a  settlement  of  the  property  of  Ann  Nesbitt  Anderson  (it  being  uncertain  what  was 
the  extent  and  nature  of  the  interest  which  she  was  entitled  to  under  the  will  and 
codicils  of  the  testator),  certain  articles  of  agreement  were  made  and  entered  into, 
hearing  date  the  third  day  of  March  1819,  to  the  efl'ect  therein  stated,  the  bill  prayed 
that  the  rights  and  interests  of  the  Respondent  George  Jackson,  and  Ann  Nesbitt 
his  then  wife,  in  right  of  the  said  Ann  Nesbitt  Jackson  and  of  all  parties  to  and  in 
the  residuarj'  estate  and  efl'ects  of  the  testator,  might  be  ascertained  and  declared 
by  the  court,  and  that  the  share  and  interest  of  Ann  Nesbitt  Jackson  might  be  trans- 
ferred into  the  names  of  the  trustees  of  the  marriage  articles,  upon  the  trusts  of  the 
marriage  articles  ;  and  if  necessary,  that  accounts  might  be  taken  of  the  estate  and 
effects  of  the  testator,  and  of  his  debts,  and  the  legacies  and  annuities  given  by  his 
will ;  and  that  such  residue,  and  the  share  [24]  of  Ann  Nesbitt  Jackson  thereof 
might  be  ascertained,  and  an  account  taken  of  the  dividends  of  the  share  of  Ann 
Nesbitt  Jackson  therein,  which  had  accrued  due,  and  that  the  same  might  be  paid 
to  Respondent  George  Jackson,  and  that  all  proper  accounts  might  be  taken  and 
directions  given,  etc. 

The  Defendants  to  the  original  bill,  except  Lachlan  Macquarie,  appeared  and 
put  in  their  answers  thereto,  and  the  Respondent  Sir  Charles  Forbes,  by  his  answer, 
admitted  that  the  will  and  codicils  were  proved  in  the  Recorder's  Court  of  Bombay, 
hut  did  not  by  his  answer  admit  or  deny  that  he  had  proved  the  same  in  the  Pre- 
i-ogative  Court  of  the  Archbishop  of  Canterbury  ;  and  after  stating  the  amount  and 
disposition  of  the  testator's  estate  and  effects,  said  he  was  unable  to  determine  the 
richts  and  interests  of  Ann  Nesbitt  Jackson,  and  the  other  persons  interested  under 
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the  will  and  codicil  of  the  testator,  and  he  therefore  claimed  the  direction  of  the  court 
in  that  respect,  and  submitted  to  act  as  the  court  should  direct. 

The  cause  came  on  to  be  heard  before  his  Honour  the  Master  of  the  Rolls,  on  the 
25th  of  April  1820,  when  the  usual  decree  to  take  the  accounts  was  made,  and  the 
consideration  of  all  further  directions,  and  of  the  costs  of  the  suit,  was  reserved  until 
after  the  Master  should  have  made  his  report. 

The  executors  made  various  payments  out  of  the  testator's  estate  to  Colin  Anderson, 
the  son,  in  respect  of  his  share  thereof,  and  also  divers  payments  towards  the  support 
and  education  of  the  testator's  daughters,  by  which  means  the  bank  annuities  became 
eventually  reduced  to  £36,000  bank  three  per  cent,  annuities. 

After  the  order  or  decree  of  the  25th  of  April  [25]  1820,  was  made,  Lachlan 
Macquarie  came  within  the  jurisdiction  of  the  court,  and  he  was  brought  before  the 
court  as  a  Defendant,  by  supplemental  bill. 

After  the  aforesaid  proceedings  had  been  had  in  the  cause,  Carohne  Erskine 
Anderson,  with  the  approbation  of  the  court,  intermarried  with  the  Respondent 
Thomas  Faulkner  Middleton,  and  articles  for  a  settlement  were  thereupon  entered 
into  with  the  approbation  of  one  of  the  Masters  of  the  Court  of  Chancery,  and  the 
Respondent  George  Jackson,  and  his  said  wife,  having  had  two  children,  namely, 
the  Respondents  George  Jackson  Jackson,  and  John  Anderson  Jackson,  George 
Jackson  and  Ann  Nesbitt  his  wife,  in  or  as  of  Hilary  Term.  1823,  filed  their  supple- 
mental bill  against  the  said  Thomas  Faulkner  Middleton,  and  Caroline  Erskine  his 
wife,  and  the  trustees  of  the  marriage  articles,  and  also  against  George  Jackson  Jack- 
son and  John  Anderson  Jackson,  for  the  purpose  of  bringing  the  said  several  parties 
before  the  court,  and  the  last- mentioned  supplemental  cause  having  come  on  to  be 
heard,  the  usual  decree  was  made. 

On  the  25th  of  October  1824,  the  Master,  to  whom  the  original  and  several  sup- 
plemental causes  stood  transferred,  made  his  general  report,  whereby  he  found  that 
no  creditor  had  come  in  to  prove  any  debt,  and  that  the  legacies  were  all  paid,  and 
he  found  that  the  Respondent  Sir  Charles  Forbes,  and  Patrick  Anderson,  by  virtue 
of  the  probate  granted  in  India,  collected  and  got  in  the  testator's  effects  in  India, 
and  administered  the  same  in  India  jointly,  until  the  14th  of  February  1805,  when 
Patrick  Anderson,  pursuant  to  the  directions  contained  in  the  will  and  testamentary 
papers  of  [26]  the  testator,  proceeded  with  the  three  female  children  of  the  testator 
to  England ;  and  that  Sir  Charles  Forbes  continued  in  India  and  administered  the 
estate  and  effects  of  the  testator  in  India,  and  collected  and  got  in  such  parts  thereof 
as  were  not  taken  by  Patrick  Anderson  with  him  to  England  ;  and  that  on  or  about 
the  12th  of  November  1811,  the  Respondent  Sir  Charles  Forbes,  on  behalf  of  him- 
self and  Patrick  Anderson,  pursuant  to  the  rule^  and  regulations  of  the  Recorder's 
Court  at  Bombay,  rendered  an  account  of  the  administration  of  the  testator's  estate 
and  effects  in  India,  which  account  commenced  on  the  1st  of  August  1804,  and  ended 
on  the  31st  of  August,  1811,  and  the  Master  adopted  and  allowed  an  official  or  notarial 
copy  thereof,  as  an  account  of  the  administration  of  the  testator's  estate  in  India, 
and  the  balance  of  which,  amounting  to  the  sum  of  £2407  12s.  7d.,  was  accounted 
for  as  a  receipt  in  England,  on  the  23d  of  January  1813,  and  as  such  was  included 
in  the  first  schedule  to  the  report  under  that  date  :  and  the  Master,  after  stating 
the  receipts  and  payments  of  the  executors,  and  other  matters  as  therein  stated, 
certified,  that  the  clear  residue  of  the  testator's  personal  estate  then  consisted  of  the 
sum  of  £36,000  three  per  cent,  consols,  standing  in  the  names  of  Patrick  Anderson, 
deceased,  Lachlan  Macquarie,  deceased,  and  the  Respondent  Sir  Charles  Forbes,  and 
of  the  sum  of  £30,683  Os.  5d.  then  due  from  the  Respondent  Sir  Charles  Forbes, 
subject,  etc. 

The  legacy  of  £50  to  Patrick  Anderson,  and  the  legacy  of  £50  to  the  Respondent 
Sir  Charles  Forbes,  and  the  legacy  of  £50  to  General  Macquarie,  and  the  legacy  of 
£50  to  Alexander  Anderson,  and  the  [27]  value  of  a  lieutenancy  to  Colin  Anderson 
the  son,  viz.  £564  2s.  were  allowed  as  disbursements  to  Sir  Charles  Forbes,  and  the 
legacy  duties  on  such  legacies,  and  also  on  the  value  of  the  annuities  to  Margaret 
Thompson,  and  to  Archibald  Anderson.  Isabel  Thompson,  and  Isabella  M'Dougall, 
in  the  will  mentioned,  were  also  allowed  as  jjayments  by  the  Master,  in  the  second 
schedule  to  his  report,  but  no  other  payments  in  respect  of  the  legacy  dutj'  were 
claimed  or  allowed. 
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Colin  Anderson,  having  attained  tweuty-une,  and  afterwards  died  intestate  and 
illegitimate,  the  Attorney-General  was  brought  before  the  court  by  supplemental 
bill  in  respect  of  the  interest  of  Colin  Anderson  in  the  trust  funds  :  and  Jane  Jarvis 
Anderson,  having  also  died  intestate  and  without  issue,  letters  of  administration  to 
Colin  Anderson  the  son,  and  Jane  Jarvis  Anderson,  limited  to  the  purposes  of  the 
suit,  were  granted  to  the  Respondent  John  Hopton  Forbes. 

Ann  Nesbitt  Anderson,  who  had  intermarried  with  the  Respondent  George  Jack- 
son, afterwards  died,  leaving  several  children,  and  having  made  a  will,  and  a  hill  of 
revivor  and  supplement  was  filed  to  revive  the  suit,  and  make  her  children  Defendants. 

On  the  7th  day  of  July  1829,  the  Respondent  George  Jackson,  the  Respondents 
Thomas  Faulkner  Middleton,  and  Caroline  Erskine,  his  late  wife,  and  the  infant 
Re.spondents  George  Jackson  Jackson,  John  Anderson  Jackson,  Ann  Jackson,  and 
Jane  Jackson,  presented  their  petition  to  the  Master  of  the  Rolls,  in  all  the  causes, 
stating  as  thereby  appears,  and  praying  payment  of  certain  advances  for  main- 
tenance of  Anne  Nesbitt  Jackson  and  [28]  Caroline  Erskine  Middleton,  and  of  their 
shares  of  the  trust  funds,  and  for  enquiries  as  to  their  subsequent  maintenance,  and 
also  the  maintenance  of  the  children  of  Anne  Nesbitt  Jackson. 

On  the  17th  day  of  July  1829,  the  three  first  mentioned  causes  came  on  to  be 
heard  before  the  Master  of  the  Rolls  for  further  directions,  and  as  to  the  matter  of 
costs  reserved  by  the  decree,  the  petition,  and  the  supplemental  suit  coming  on  to 
be  heard  at  the  same  time,  his  honour  ordered  references  to  the  Master  to  inquire 
what  sum  ought  to  be  set  apart  to  answer  annuities  given  by  the  will,  and  after  de- 
claring what  interests  the  parties  took  under  the  will,  his  honour  declared  that  while 
all  the  residuary  legatees  continued  under  age  and  unmarried,  the  residue  of  the 
testator's  estate  formed  an  aggregate  fund  out  of  the  interest  whereof  they  were  to 
be  maintained  and  educated,  and  that  the  surplus  interest,  after  paying  the  expenses 
of  their  maintenance  and  education,  was  to  be  invested  and  added  to  the  principal 
for  the  benefit  of  the  persons  who  should  be  eventually  entitled  thereto  :  and  that 
Colin  Anderson  the  son,  upon  attaining  his  age  of  twenty-one  years,  became  absolutely 
entitled  to  one-fourth  part  of  the  aggregate  fund  and  all  subsequent  interest  and 
accumulations  thereof.  The  decree  then  proceeded  to  make  declarations  and  give 
minute  directions  as  to  the  remaining  three  portions  of  the  residue. 

In  pursuance  of  this  order,  the  Master  to  whom  the  causes  stood  referred  made 
a  separate  report,  bearing  date  the  1st  day  of  December  1829,  and  thereby  certified 
that  it  appeared  by  the  accounts  annexed  to  the  examination  of  the  Respondent  Sir 
Charles  Forbes,  therein  referred  to,  (and  which  [29]  accounts  were  adopted  by  the 
Master's  general  report,  dated  the  22d  of  October  1824,  and  absolutely  confirmed,) 
that  the  aggregate  of  the  funds,  with  the  surplus  and  accumulated  interest  which 
constituted  the  clear  residue  of  the  testator's  estate,  on  the  31st  day  of  December 
1822,  (the  end  of  the  year  in  which  Colin  Anderson  the  younger  died)  consisted  of 
£36,000  bank  three  per  cent,  annuities,  and  of  the  sum  of  £23,974  14s.  Id.  cash  in 
the  hands  of  the  Respondent  Sir  Charles  Forbes,  subject,  however,  to  deduction  as 
therein  mentioned.  And  the  Master,  upon  the  calculation,  and  for  the  reasons  therein 
set  forth,  certified  that  the  sum  then  due  to  his  Majesty,  as  representing  Colin 
Anderson,  the  younger,  for  his  share  of  the  testator's  estate,  was  the  sum  of  £12,000 
three  per  cent,  consolidated  bank  annuities,  being  one-third  of  the  sum  of  £36,000 
like  annuities,  part  of  the  clear  residue  of  the  testator's  estate  ;  and  that  the  same 
was  subject  to  the  payment  of  the  sum  of  £577  17s.  7d.  to  the  testator's  estate,  and 
to  one-third  of  the  annuity  of  £50  to  Margaret  Thompson,  and  costs  of  the  suits. 

By  an  order  dated  the  21st  day  of  May  1830,  among  other  things  £12,000  was 
directed  to  be  carried  over  to  an  account  to  be  entitled  His  Majesty's  Account,  and 
directions  were  thereby  given  as  to  the  deductions  thereout,  and  for  the  costs  of  the 
Attorney-General,  hut  the  order  was  to  be  without  prejudice  to  any  question  as  to 
whether  the  residuary  estate  of  the  testator  Colin  Anderson  was  liable  to  legacy  duty. 

After  the  decree,  Caroline  Erskine  Middleton  died,  having  had  two  children,  both 
of  whom  died  in  her  lifetime,  but  administration  to  them  was  taken  [30]  by  their 
father,  the  Respondent  Thomas  Faulkner  Middleton,  and  he  filed  a  bill  claiming 
to  be  entitled  to  the  share  of  his  wife  in  the  testator's  residuary  estate. 

In  the  month  of  October  1830,  the  Attorney-General  presented  a  ]jetition  in  the 
causes,  praying  that  it  might  be  declared  that  his  Majesty  was  entitled  to  be  paid 
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the  amount  of  the  probate  duty,  and  of  the  legacy  duty  iij3on  the  whole  of  the  testator's 
estate  and  effects,  which  were  brought  or  remitted  to  England,  or  administered  or 
remaining  to  be  administered  in  England,  and  praying  the  necessary  directions  for 
the  raising  and  paying  the  amount  due  to  his  Majesty  in  respect  of  the  probate  duty 
and  legacy  duty. 

The  Respondent  Sir  Charles  Forbes,  and  other  parties  in  the  cause,  at  or  about 
the  same  time  presented  a  cross  petition  in  the  causes,  praying  that  the  Attorney- 
(ieneral's  petition  might  be  dismissed,  and  that  it  might  be  declared  that  the  executors 
were  not  required  by  law  to  have  obtained  probate  in  this  country,  and  that  the 
testator's  estate  was  not  liable  to  probate  duty,  and  that  the  residuary  estate  of  the 
testator  collected,  and  alleged  to  liave  been  appropriated  in  the  East  Indies,  was  not 
liable  to  duty  chargeable  upon  legacies,  annuities,  and  shares  of  residue  under  the 
Acts  of  Parliament  now  in  force,  touching  testator's  estate,  got  in  and  distributed 
under  probates  of  wills  granted  by  the  Ecclesiastical  Courts  of  this  country. 

The  two  petitions  came  on  together  to  be  heard  before  the  Lord  Chancellor 
on  the  16th  of  February  1831,  when  his  Lordship  ordered  that  a  case  should  be  made 
for  the  opinion  of  liis  Majesty's  Court  of  Exchequer  as  to  the  questions  raised  by 
the  petitioners. 

[31]  In  pursuance  of  the  order  a  case  was  agreed  upon  and  stated  for  the  opinion 
of  his  Majesty's  Court  of  Exchequer,  setting  forth  the  matters  hereinbefore  stated, 
and  each  party  was  to  be  at  liberty  to  refer  in  the  agrument  to  the  testator's  will  and 
codicils,  or  the  probate  thereof,  or  any  other  document  or  any  proceeding  in  the  causes 
mentioned  in  the  case. 

There  were  three  questions  raised  by  the  case  for  the  opinion  of  the  Court  of  Ex- 
chequer, the  two  first  of  which  related  exclusively  to  the  claim  of  probate  duty,  and 
were  not  insisted  on  by  the  Crown  in  this  particular  case,  when  the  case  was  argued  ; 
the  third  question  raised  by  the  case  was  as  follows  : 

"  Whether  the  duties  chargeable  upon  legacies,  annuities  and  shares  of  residue, 
"  under  the  Acts  of  Parliament  in  force  touching  such  duties,  upon  testator's  estates 
"  administered  in  England,  were  and  are  chargeable  in  respect  of  all  or  any  and  which 
"  of  the  legacies,  annuities  and  shares  of  the  residue,  respectively  bequeathed  by  the 
"  testator's  will  and  codicils  'i  " 

The  Judges  of  the  Court  of  Exchequer  were  attended  with  such  case,  and  the 
same  was  in  Easter  Term  1  83"2,  argued  before  them  by  counsel  on  behalf  of  his  Majesty's 
Attorney-General  and  of  the  Respondents,  and  upon  such  argument  the  two  first 
questions  having  been  waived,  the  argument  was  confined  to  the  third  question 
only. 

After  hearing  the  arguments,*  the  Judges  of  the  Court  of  Exchequer  cei-tified 
to  the  Lord  Chancellor  that  the  case  had  been  argued  before  [32]  them  by  counsel, 
that  they  had  considered  it,  and  were  of  opinion  that  the  duties  chargeable  upon 
legacies,  annuities,  and  shares  of  residue,  under  the  Acts  of  Parliament  in  force  touch- 
ing such  duties,  were  not  chargeable  in  respect  of  any  of  the  legacies,  annuities,  and 
shares  of  such  residue,  bequeathed  by  the  said  testator's  will  and  codicils. 

By  an  order  of  the  Lord  Chancellor  bearing  date  the  18th  of  July  1832,  made  on 
the  petition  of  the  Respondents,  it  was  ordered  that  the  petition  of  his  Majesty's 
Attorney-General  should  be  dismissed,  and  it  was  declared  that  the  legacies,  annuities, 
and  residuary  personal  estate  of  the  testator,  Colin  Anderson,  were  not  liable  to  duty 
chargeable  upon  legacies,  annuities,  and  shares  of  residue,  under  the  Acts  of  Parlia- 
ment now  in  force  touching  testator's  estates  got  in  and  distributed  under  probates 
of  wills  granted  by  the  Ecclesiastical  Courts  of  this  country. 

Against  the  order  dismissing  the  petition  this  appeal  was  presented. 

For  the  Appellant,  the  Solicitor-General  and  Mr.  Wray. 

By  the  true  construction  of  the  Acts  of  Parliament  by  which  legacy  duty  is  charge- 
able upim  pro[)erty  of  deceased  persons  administered  and  distributed  in  this  country, 
and  by  the  ti  lie  construction  of  the  testator's  will  and  codicils,  regard  being  had  to 
the  facts  and  circumstances  of  this  case,  the  legacies  and  annuities  upon  which  such 
duty  has  already  been  paid  were,  and  the  residuary  estate  of  the  testator  now  is, 
under  the  circumstances  in  which  the  same  were  secured,  administered,  and  paid  to 

*  See  Jackson  r.  Forbes,  2  Cromp.  &  Jerv.  382.     2  Tyrwhitt,  354. 
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the  parties  entitled  thereto,  liable  to  the  duties  chargeable  by  the  several  Acts  [33]  of 
Parliament  in  force,  and  applying  to  those  matters. 

The  legacy  duty  attaches  on  personal  estate  administered  in  England,  if  it  is  the 
property  of  a  British  subject,  wheresoever  he  may  die.  It  has  been  held  that  this 
rule  does  not  apply  to  foreigners.  *  So  far  as  the  estate  in  this  case  was  administered 
here  it  became  liable  to  the  duty.  That  it  was  so  administered  appears  by  the  pro- 
ceedings in  the  suits  in  Chancery.  The  payments  were  made  under  the  authority 
of  the  decree.  The  language  of  the  act  t  b}'  which  the  duties  are  granted  is  general, 
and  applies  to  every  executor  who  acts  and  administers  the  estate  in  Great  Britain. 
Tlie  fifth  section  expressly  includes  all  his  Majesty's  subjects.  The  sections  bearing 
on  the  question  are  the  2d,  5th,  6th,  7th,  27th,  28th,  32d,  and  33d.  The  property 
even  of  a  foreigner  domiciled  in  Great  Britain  is  liable  to  the  duty-t 

The  authorities  are  decisive  of  the  question.  The  Attorney-General  v.  Cockerell§ 
is  in  all  its  parts  like  this  case,  except  that  the  surviving  executor  took  out  jjrobate 
in  Great  Britain.  In  the  Attorney-General  r.  Beatson,||  the  legacy  duty  was  held 
to  attach  upon  property  remitted  from  India,  although  it  was  only  in  transitu  to 
Scotland.  In  Logan  v.  Fairlie  ^  the  residue  was  held  liable  to  duty,  although  probate 
was  granted  abroad,  and  the  money  remitted  by  the  executor  for  payment,  because 
a  suit  here  was  necessary  to  perfect  the  administration. 

[34]  If  the  administration  is  perfected  abroad,  and  nothing  remains  to  be  done 
but  to  hand  over  the  legacy  or  residue,  it  is  not  liable  to  dutj' ;  but  if  it  is  not  yet  fully 
administered,  and  the  legacy  remains  to  be  severed  from  the  general  estate,  or  the 
accounts  to  be  taken,  and  the  residue  ascertained  and  divided,  the  duty  to  the  Crown 
accrues.  Even  where  foreign  funds  were  transferable  to  parties  abroad,  and  the 
dividends  payable  in  foreign  countries,  being  the  property  of  a  testator  domiciled 
in  England,  and  administered  by  an  executor  here,  the  legacies  were  held  liable  to 
the  duty.  *  *  It  was  supposed  in  the  Court  of  Exchequer  that  the  fund  was  administered 
in  India  :  if  so  the  proceedings  in  Chancery  here  were  throughout  erroneous.  The 
court  in  Bombay-,  where  probate  was  taken  out,  is  a  court  for  probate  only.  The 
property  having  been  collected  in  India  by  virtue  of  that  probate,  was  transmitted 
to  England  for  the  purposes  of  administration,  and  the  suits  were  prosecuted  for  that 
purpose.  The  rights  of  the  legatees  were  ascertained  and  enforced  in  England.  What 
is  that  if  not  administration  1 

For  the  Respondents — Sir  Charles  Wetherell  and  Mr.  Garratt. 

In  the  Attorney-General  v.  Cockerell  [1  Price,  165],  the  will  was  proved  in  England. 
Not  so  here.  The  same  distinction  occurs  in  the  case  of  the  Attorney-General  v. 
Beatson  [7  Price,  560].  The  decision  in  Logan  v.  Fairlie  ft  was  grounded  upon  those 
two  cases.  But  the  Master  of  the  Rolls  says  in  that  case,  "  If  a  testator  die  in  India, 
"  and  his  personal  estate  be  wholly  in  India,  and  his  executor  be  resident  [35]  there, 
"  and  the  will  be  proved  there,  and  the  executor  remit  to  a  legatee  in  England,  etc. 
"  the  amount  of  his  legacy,  the  duty  is  not  payable  upon  such  remittance,"  etc.|| 
There  was  no  ground  for  obtaining  probate  here,  nor  is  it  granted  except  where  the 
property  lies  within  the  diocese.  The  cases  of  Daniel  v.  Luker,§^  and  Yockney  v. 
Foyster.llll  shew  that  courts  of  equity  have  jurisdiction  over  the  estates  of  a  testator, 
without  probate  or  letters  of  administration.  Whether  the  legacj'  is  paid  directly 
by  the  executor  or  through  the  administration  of  the  Court  of  Chancery,  cannot  make 
any  sound  distinction  as  to  the  law  affecting  the  case. 

*  Re  Bruce.  2  Cr.  &  J.  436.     S.C.  2  Tyr.  475. 
t  36  G.  3.  c.  52.     See  sect.  6.  and  55  G.  3.  c.  184.  Sched.  pt.  3. 
t  Re  Ewin,  1  Cr.  &  J.  151.     S.C.  1  Tvr.  91. 

§  1  Price,  165.       .  |!  7  Price,  560.  n  2  Sim.  &  Stu.  284. 

**lPrice,165.     Re  Ewin.  1  Cr.  &  J.  151.  tt  2  Sim.  &  Stu.  291. 

J I  He  adds  afterwards,  "As  the  whole  estate  is  administered  in  India,  and  the 
"  remittance  is  in  respect  of  a  demand  which  is  to  be  considered  as  established  there. 
'■  But  if  part  of  the  assets  is  found  in  England  in  the  hands  of  the  agent  of  such  executor, 
"  without  any  specific  appropriation,  and  a  legatee  in  England  institute  a  suit  here 
"  for  the  payment  of  his  legacy  out  of  such  unappropriated  assets,  then  such  assets 
'■  are  to  be  considered  as  administered  in  England,  and  the  legacy-duty  is  payable." 
§§  3  Dyer,  305.  ||||  Cited  in  Scarlett  v.  B.  of  London,  1  Hagg.,  631. 
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In  reply — In  Logan  v.  Fairlic  probate  had  not  been  taken  out  in  England,  yet 
it  was  held  that  the  estate  was  chargeable  with  the  legacy-duty. 

The  Lord  C'liancellor.* — In  thi.s  case  the  question  originatiMl  in  a  proceeding  in 
the  Court  of  Chancery.  The  case  on  the  part  of  the  Crown  was  made  incidentally, 
one  of  the  parties  being  a  natural  child  of  the  testator  :  the  question  was  then  raised 
as  to  the  right  of  the  Crown  to  the  legacy  duty  on  the  fund  supposed  to  have  been 
administered  in  this  country,  but  belonging  to  the  [36]  testator  in  India,  and  locally 
at  that  time  there,  and  there  having  been  no  probate  in  this  country.  That  question 
coming  before  me  in  the  Court  of  Chancery,  I  deemed  it  a  fit  one  (and  all  parties  con- 
curred in  the  propriety  of  the  course  taken)  to  send  it  for  the  opinion  of  the  Court 
of  Exchequer  ;  because  it  was,  strictly  speaking  and  exclusively,  a  question  upon 
the  construction  of  an  act  of  parliament  or  acts  of  parliament,  and  thei-efore  in  no 
sense  whatever  equitable  matter,  or  connected  with  equitable  matter.  It  was  by 
accident  only  that  the  Court  of  Chancery  had  jurisdiction  over  it,  or  interference 
with  any  thing  relating  to  the  matter ;  for  it  was  entirely  a  point  of  law.  If  it  was 
clear  that  a  case  should  have  been  sent  for  an  opinion  of  a  court  of  law,  as  being  a 
legal  question  merely,  the  peculiar  nature  of  that  question  made  it  equally  clear  to 
what  court  of  law  the  case  ought  to  be  sent,  that  it  ought  to  be  sent  to  the  Court  of 
Exchequer,  his  Majesty's  high  revenue  court,  which  has  the  greatest  experience 
and  familiarity  with  questions  of  this  description.  Accordingly,  the  case  having 
been  stated,  and  sent  with  the  concurrence  of  the  parties,  and  the  Court  of  Exchequer, 
having  heard  the  argument  on  the  facts  stated,  came  to  a  decision  which  your  Lord- 
ships will  find  reported  in  Mr.  Tyrrwhit's  Exchequer  Eeports  [2  Tyr.  354].  The 
Judges  certified  without  any  reasons,  as  is  usual  in  such  cases  ;  the  grounds  of  that 
decision  therefore  we  do  not  see.  The  continuance  of  this  practice  of  certifying  without 
reasons  I  trust  will  not  be  very  long,  the  disapprobation  of  that  practice  having  been 
very  universal  in  the  profession,  and  discontent  having  been  more  [37]  than  once 
expressed  by  Courts  of  Equity,  to  which  certificates  of  opinions  of  the  courts  of  common 
law  have  been  from  time  to  time  sent  for  a  great  number  of  years.  It  was  certified 
that  the  Crown  was  not  entitled  under  the  circumstances. 

When  we  come  to  examine  the  reasons  on  which  the  decision  may  be  founded, 
they  appear,  on  the  construction  of  the  act  of  parliament,  and  on  general  principles, 
to  be  perfectly  maintainable  ;  but  they  do  also  appear,  (it  is  admitted,)  to  be  not  with 
great  facility,  nor  yet  very  readily  reconcileable  with  one  or  more  decisions  of  that 
same  Court,  and  more  particularly  the  case  of  the  Attorney-General  and  Cockerell 
[1  Price,  165],  and  two  others.  I  confess  I  find  it  more  difficult  to  reconcile  those 
cases  with  the  acts  of  parliament  and  principle,  than  I  do  find  it  difficult  to  reconcile 
these  to  the  opinion  of  the  Court  of  Exchequer  in  this  case.  But  as  there  has  been 
an  apparent  discrepancy  in  the  course  which  the  Court  has  taken  in  dealing  with 
questions  of  this  description,  I  should  recommend  to  your  Lordships,  out  of  deference 
for  the  former  decisions  of  that  Court,  rather  for  the  present  to  postpone  coming  to 
an  ultimate  decision  until  you  have  had  more  opportunity  of  looking  into  those  other 
authorities  ;  for  it  is  to  be  observed  that  all  these  authorities,  with  one  exception, 
were  cited  before  the  Court  in  the  course  of  the  argument.  The  attention  of  the 
Court,  before  it  came  to  the  opinion  now  appealed  from,  was  distinctly  drawn  to  these 
cases  and  the  discrepancies  between  them.  In  the  argument  on  the  part  of  the  Ee- 
spondent  in  the  court  below,  these  discrepancies  were  fully  pointed  out  to  the  Court. 
It  [38]  was  not,  therefore,  from  overlooking  these  prior  cases  that  the  Court  formed 
its  opinion,  but  it  was  either  from  disregarding  those  authorities,  or  from  the  im- 
pression on  the  minds  of  the  Judges  of  the  Court  of  Exchequer,  that  they  were  not 
reconcileable  with  the  case  at  present  before  the  House.  And  it  is  to  be  observed, 
that  a  very  cursory  view,  a  slight  comparison  indicates  that  there  is  one  very  material 
distinction,  which  distinction  has  been  pointed  out  by  both  the  learned  counsel  for 
the  Respondents. 

When  the  case  came  back  to  me  from  the  Court  of  Exchequer,  to  which  I  had 
sent  it,  I  have  no  recollection  whether  it  was  again  argued  in  the  Court  of  Chancery  ; 
I  rather  think  it  was  not ;  I  rather  think  I  intimated  an  opinion  that  my  view  of 
the  question  coincided  with  the  opinion  of  the  Court  of  Exchequer,  and  I  think  I 

*  At  the  conclusion  of  the  argument. 
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referred  to  some  remarks  which  I  had  flung  out  when  the  case  was  sent  tliithcr,  in 
which  I  indicated  my  opinion,  expressing  at  the  same  time  an  intimation  that  my 
opinion  miglit  come  hcie  to  be  corrected.  That  is  rather  the  impression  upon  my 
mind,  althougli  I  have  no  very  distinct  recollection  on  the  subject :  but  at  all  events 
I  am  quite  certain  that  1  had  this  present  in  my  mind,  and  it  operates  on  my  opinion 
at  this  moment,  after  all  I  have  to-day  heard,  and  after  all  the  authorities  that  have 
been  cited,  that  it  woidd  require  very  strong  reasons,  it  must  be  a  very  clear  difference 
of  opinion  from  that  which  has  been  certified,  though  without  reason,  from  the  Court 
of  Exchequer,  tliat  would  induce  me,  sitting  in  the  Court  of  Cliancery,  and  having 
had  that  opinion  on  a  mere  point  of  law,  and  on  a  point  of  revenue  law,  coming  back 
from  that  revenue  Court  [39]  of  Exchequer,  it  would  be  after  long  consideration  and 
on  forming  a  very  clear  opinion,  differing  from  them,  and  that  they  were  wrong, 
that  I  should  be  disposed  to  follow  a  contrary  course  from  that  which  had  been  pur- 
sued by  that  Court  in  coming  to  its  opinion. 

This  decision  of  mine,  and  the  opinion  of  the  Court  of  Exchequer,  are  now  brought 
under  your  Lordships'  review,  and  undoubtedly,  on  the  authority  of  the  Court  of 
Exchequer,  certifying  their  opinion,  without  any  partiality  of  feeling,  in  favour  of 
the  opinion  come  to  by  me,  (for  I  feel  none,  and  should  have  wished  your  Lordships 
to  treat  it  without  any  kind  of  ceremony  if  you  thought  I  was  wrong  in  agreeing 
with  the  Court  of  Exchequer,)  I  shall  strongly  urge  your  Lordships  to  adopt  that 
view  on  which  my  coincidence  with  that  Court  was  founded,  namely,  that  nothing 
less  than  an  unhesitating  conviction  that  the  Court  of  Exchequer  was  wrong,  should 
induce  your  Lordships  to  reverse,  or  would  alone  justify  your  Lordships  in  reversing 
a  decree  which,  though  nominally  the  decree  in  equity,  is  in  reality  a  judgment  of 
the  revenue  Court  of  Exchequer,  on  a  purely  revenue  point  of  law.  With  these  ob- 
servations I  leave  the  case,  in  the  expectation  that  your  Lordships  will  coincide  with 
me,  that  it  is  fit  that  this  case  should  stand  over  some  short  time  before  your  Lord- 
ships come  ultimately  to  a  decision. 

Lord  Plunkett. — After  what  has  fallen  from  my  noble  and  learned  friend,  I  do 
not  think  it  would  become  me,  as  this  matter  is  to  undergo  further  consideration, 
to  throw  out  any  intimation  of  any  opinion  of  mine  upon  the  case ;  I  shall  feel  it  to 
be  my  duty,  between  this  and  the  time  when  your  [40]  Lordships  come  to  decide 
on  the  question,  to  examine  very  carefully  the  various  cases  that  have  been  cited 
as  standing  in  opposition  to  the  judgment  of  the  Court  of  Exchequer.  It  is  alleged 
that  this  claim  is  founded  on  the  principle,  that  when  property,  though  Indian  pro- 
perty, comes  to  be  administered  in  this  country,  it  is  subject  to  the  operation  of  this 
tax  :  whether  that  reason  is  established  in  each  and  every  of  these  cases,  whether 
some  modification  of  that  principle  may  not  have  been  introduced,  and  some  special 
circumstances  relied  on,  may  be  matter  deserving  serious  consideration.  If  your 
Lordships  did  not  find  in  any  of  these  cases  that  the  general  principle  has  been  acted 
on  without  those  other  circumstances  being  taken  into  consideration,  it  would  go 
far  to  make  one  entertain  some  degree  of  doubt  on  the  soundness  of  such  a  principle. 
I  do  not  mean  by  what  I  am  throwing  out  to  intimate  that  the  principle  may  not 
have  application,  or  that  the  application  of  tliat  principle  may  be  shaken  by  the  peculiar 
circumstances  which  distinguish  this  case.  I  shall  look  at  it  with  great  anxiety  before 
I  give  an  opinion. 

(9th  June.)  The  Lord  Chancellor.. — This  case  arose  upon  the  construction  of 
the  legacy  act,  with  respect  to  the  charging  of  the  legacy  duty  upon  certain  funds 
of  the  testator,  who  made  his  will  and  died  in  India  ;  and  as  the  question  that  was 
raised  before  me  was  a  matter  of  mere  law  and  a  matter  of  revenue,  I  sent  it  to  the 
Court  of  Exchequer,  and  the  Judges  of  that  Court,  after  hearing  arguments  upon 
the  case,  and  considering  all  the  authorities  cited  at  the  bar,  certified,  as  is  the  usual 
practice  (though  I  hope  a  practice  that  will  soon  [41]  cease),  without  reasons  to 
the  Court  of  Chancery,  which  certificate  of  their  opinion  I  received,  and  upon  that 
ground  I  decided  the  cause.  That  opinion  was,  that  under  the  circumstances  of 
this  case  the  legacy  duty  was  not  payable  ;  that  in  short  this  case  in  its  circumstances 
was  not  within  the  operation  of  the  act. 

When  the  case  was  argued  here,  I  stated  to  your  Lordships  that  it  would  have 
required  a  very  strong  opinion  indeed,  and  a  very  clear  opinion  on  the  part  of  any 
Judge  sitting  in  the  court  in  which  I  have  the  honour  of  presiding,  to  have  induced  him 
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tn  docido  a  cause  contrary  to  the  clear  and  unanimous  opinion  in  a  revenue  case,  on 
the  construction  of  a  revenue  act,  of  the  highest  revenue  court  in  this  country. 
I  saw  no  reason  whatever  of  a  nature  to  justify  more  than  the  entertaining  a  doubt 
upon  the  subject.  Tliat  it  was  wjiolly  free  from  all  doubt,  that  I  was  entirely  and 
ex  omni  parte  satisfied  with  the  judgment  certified  by  those  learned  Judges,  and 
certified  to  me  without  the  reasons  and  the  grounds  whereon  that  judgment  was 
founded  being  given,  I  will  not  now  take  upon  me  to  say.  Being  ignorant  of  those 
reasons,  I  saw  that  there  was  an  apparent  conflict  between  the  decision  to  which 
their  Lordships  had  come  and  one  or  two  former  cases  of  the  same  court,  and  there- 
fore when  the  case  came  before  me  in  the  Court  of  Chancery,  I  can  only  say,  that 
whatever  doubt  might  be  raised  in  my  mind  by  the  comparison  of  these  authorities, 
whatever  darkness  I  might  be  left  in  as  to  the  grounds  of  the  decision  to  which  the 
Judges  of  the  Court  of  Exchequer  has  come,  nevertheless,  in  deference  to  that  decision, 
and  seeing  no  grounds  strong  enough  to  [42]  rebut  whatever  might  be  their  reasons, 
and  seeing  nothing  clear  enough  on  the  opposite  side  to  entitle  me  to  differ  from  such 
an  authority  upon  such  a  question,  I  felt  bound  by  it  and  decided  accordingly. 

In  consequence,  however,  of  the  conflict  of  these  former  cases  and  authorities 
with  the  decision  in  this  case,  it  very  naturally  came  by  appeal  before  your  Lordships, 
and  was  argued  at  great  length  by  the  learned  counsel.  I  had  then  the  valuable 
assistance  of  a  noble  and  learned  friend,  the  Lord  Chancellor  of  Ireland,  who  considered 
the  authorities,  and  I  hold  in  my  hand  his  own  opinion  delivered  upon  these  authorities 
which,  with  his  acute  and  discriminating  mind,  underwent  discussion  by  him,  and 
he  holds,  as  I  do,  that  they  are  clearly  distinguishable  from  the  present ;  that  neither 
in  the  ease  of  the  Attorney-General  v.  Cockerell,*  nor  any  of  the  other  cases,  were 
the  facts  such  as  to  entitle  us  to  say  that  they  are  precisely  in  point  with  this  ;  and 
that,  consequently,  there  is  no  conflict  in  reality  between  those  cases  and  the  present. 
In  the  Attorney-General  v.  Cockerell,  the  will  was  proved  in  the  Prerogative  Court 
of  Canterbury,  and  the  party  assumed,  as  the  judgment  of  the  Court  states,  the  char- 
acter and  duty  of  executor  of  the  will  of  a  Mr.  Robertson.  In  the  Attorney-General 
V.  Beatson,t  the  Defendant  proved  the  will  in  England  ;  and  in  the  matter  of  Ewin,I 
the  will  was  made  and  proved  in  England,  and  the  only  point  decided  was,  that  assets 
which  were  in  foreign  funds  were  liable  to  the  duty  in  this  country. 

Upon  all  these  grounds,  and  having  this  concur-[43]-rence  of  my  noble  and 
learned  friend,  who  has  paid  very  great  attention  to  the  question  (and  who  has  given 
me  a  long  and  elaborate  written  opinion  upon  the  subject),  I  will  now  simply  state 
further,  that  in  affirming  this  judgment  in  the  peculiar  circumstances  of  this  case, 
it  does  not,  I  apprehend,  over-rule  any  of  the  former  cases  upon  this  subject,  on  account 
of  the  difference  to  which  I  have  adverted  between  those  cases  and  this.  There  is 
no  conflict  between  them  ;  at  least  this  case  stands  upon  one  set  of  particular  cir- 
cumstances, and  those  upon  other  particular  circumstances,  and  therefore  I  do  with 
the  most  entire  confidence  now  call  upon  your  Lordships  to  affirm  the  decision  of 
the  Court  below.     Of  course  it  is  not  a  case  for  any^costs. 

Judgment  affirmed. 


[44]  Sir  William  Hokne,  Knight,  His  Majesty's  Attorney-General, — Appellant ; 
William  Hope,  James  Wood,  and  James  Bkierly, — Bcsp)ondcnts  [1834]. 

[Mews'  Dig.  xii.  203.  S.C.  2  CI.  &  F.  84  ;  1  C.  M.  &  R.  530  ;  4  Tyr.  878.  Followed 
in  A.-G.  V.  Pratt,  1874,  L.  R.  9  Ex.  143  ;  and  see  Stern  v.  Reg.,  [1896]  1  Q.  B. 
216;  A.-G.  V.  Sudeley  {Ld.),  ib.  361.] 

M.,  a  merchant,  domiciled  in  England,  died,  having  made  his  will  and  leaving 
a  large  personal  estate,  partly  situate  in  England  and  partly  in  the  United 
States  of  North  America.  The  executors  appointed  by  his  will,  who  were 
also  domiciled  in  England,  upon  obtaining  probate  paid  a  duty  to  the 
Crown  limited  to  the  value  of  the  effects  in  England,  but  proceeded  to 

*  1  Price,  165.  t  7  Price,  560.  t  1  Cromp.  &  J. 
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collect  and  administer  all  the  personal  estate  of  theirtestator  bothin  England 
and  in  America. 
Upon  an  information  filed  by  the  Attorney-General  on  belialf  of  the  Crown, 
making  these  allegations,  and  claiming  probate  duty  upon  the  whole 
personal  estate,  and  a  general  demurrer  to  that  information,  held  that 
the  probate  duty  was  not  payable  upon  that  part  of  the  effects  which  was 
in  America. 

On  the  9th  day  of  March,  1832,  his  Majesty's  Attorney-General  filed  an  informa- 
tion (which  was  afterwards  amended)  on  the  equity  side  of  his  Majesty's  Court  of 
Exchequer,  against  the  Respondents,  thereby  stating,  amongst  other  things,  to  the 
etlVct  following  : — 

John  Marshall  was  for  many  years  previous  to,  and  at  the  time  of  his  death,  resident 
and  domiciled  in  England,  and  had  no  other  place  of  residence  or  domicile.  He  was 
a  merchant  trading  with  North  America,  and  at  the  time  of  his  death  was  possessed 
of  or  entitled  to  very  large  personal  [45]  estate  and  effects,  amounting  together 
to  £300,000  and  upwards,  part  of  which  personal  estate  and  effects  was,  at  the  time 
of  his  death,  situate  in  this  country,  or  on  the  high  seas,  and  the  residue  thereof  was, 
at  the  time  of  his  death,  situate  in  North  America,  and  consisted  partly  of  goods  and 
effects  belonging  to  him,  and  which  had  been  sent  by  him  to  North  America  for  sale, 
and  were  then  remaining  in  the  hands  of  his  agents  and  unsold  at  New  York  and 
elsewhere  in  North  America  ;  and  partly  of  book  debts  and  other  simple  contract 
debts  due  and  owing  to  him  from  divers  persons  at  the  time  of  his  death,  domiciled 
and  resident  in  North  America  ;  and  partly  of  monies  in  the  public  funds  or  stocks 
of  the  United  States  of  North  America,  and  in  the  funds  or  stock  of  the  State  of  New 
York,  in  North  America,  standing  partly  in  the  name  of  John  Marshall  and  partly 
in  the  name  of  his  agent  there. 

John  Marshall  made  and  published  his  will,  and  a  codicil  thereto,  bearing  date 
respectively  the  22d  day  of  August,  1823,  and  the  15th  day  of  May,  1824,  and  he 
appointed  the  Respondents,  WiUiam  Hope,  James  Wood,  and  James  Brierly,  executors 
of  his  said  will  and  codicil.  The  testator  died  on  or  about  the  19th  day  of  July,  1824, 
without  having  altered  or  revoked  his  will  or  codicil  as  to  the  appointment  of  executors  ; 
and  the  executors,  on  the  28th  day  of  September,  1824,  applied  for  and  obtained 
probate  of  the  will  and  codicil  in  the  proper  Ecclesiastical  Court  in  this  country,  for 
the  purpose  of  administering  the  whole  of  the  testator's  personal  estate  and  effects, 
or  so  much  thereof  as  required  probate  for  the  purpose  of  being  administered  by  the 
executors,  and  as  being  the  proper  [46]  probate  for  that  purpose  ;  and  the  executors 
paid  for  duty  on  such  probate  the  sum  of  £675  only,  and  a  stamp  was  impressed  on 
the  probate  for  that  amount  and  no  more.  The  duty  so  paid  by  the  executors  on 
such  probate  was  in  respect  only  of  such  part  of  tlie  testator's  personal  estate  and 
effects  as  was  at  the  time  of  his  death  situate  in  this  country  or  upon  the  high  seas, 
and  which  was  under  the  value  of  £50,000  ;  and  the  executors  never  applied  for  or 
obtained  probate  to  be  granted  by  any  other  Court  of  Jurisdiction,  and  never  applied 
for  or  obtained  any  other  probate  than  the  probate  liereinbefore  mentioned. 

The  executors,  by  virtue  of  such  probate,  proceeded  to  collect  and  administer, 
and  in  fact  collected  and  administered  in  England,  the  whole  of  the  personal  estate 
and  effects  of  the  testator,  whether  situate  in  England  or  elsewhere,  at  the  time  of 
the  testator's  death,  or  the  principal  part  thereof,  to  the  amount  of  £300,000  and 
upwards. 

The  executors  never  applied  to  the  commissioners  of  stamps  to  pay,  and  never 
paid  any  further  duty  in  respect  of  the  testator's  estate  and  effects,  in  addition  to 
the  duty  which  they  so  paid,  as  aforesaid,  and  which  duty  was  sufficient  only  to  satisfy 
the  debt  owing  to  his  Majesty  in  respect  of  the  probate  duty  upon  such  part  of  his 
personal  estate  and  effects  as  was,  at  the  time  of  his  death,  situate  in  England  or  upon 
the  high  seas,  and  was  wholly  insufficient  to  satisfy  any  duty  upon  such  part  of  the 
personal  estate  and  effects  of  the  testator  as  was,  at  the  time  of  his  death,  situate 
in  North  America.  All  the'^executors,  at  the  time  of  the  testator's  death,  and  at 
the  time  when  they  took^out^and  obtainedfsuch  probate  as  aforesaid,  were  [47] 
resident  and  domiciled  in  England,  and  ever  afterwards  continued  to  reside  and  were 
domiciled  in  England. 
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The  information  pra3'ed  tluit  it  might  he  dt'clarcd,  that  a  deht  arose  and  hecaino 
payable  to  his  .Majesty  in  respeet  of  probate  duty  n]iiin  the  whole  amonnt  of  the  per- 
sonal estate  and  effects  of  the  testator,  including  as  well  the  personal  estate  and  efi'ects 
of  the  testator,  which,  at  his  death,  were  situate  in  England  or  upon  the  high  seas, 
as  the  personal  estate  and  effects  which  were  then  in  America  ;  and  that  such  debt, 
in  respect  of  the  personal  estate  and  effects  of  the  testator,  which,  at  his  death,  were 
in  America,  was  payable  by  the  Respondents  to  his  Majesty,  and  that  the  same  ought 
to  be  paid  out  of  the  testator's  personal  estate  and  effects,  or  otherwise  by  the  Respon- 
dents personally,  and  that  the  necessary  accounts  might  be  decreed  to  be  taken 
of  the  testator's  personal  estate  and  eft'eets,  which,  at  his  death,  were  situate  in 
America,  and  of  the  amount  of  duty  which  accrued  due  to  his  Majesty  for  probate 
duty  upon  the  probate,  which  ought  to  have  been  taken  out  in  respect  of  such  personal 
estate  and  eft'eets  ;  and  that  the  Respondents  might  be  decreed  to  pay  the  amount 
of  dutv  which,  upon  taking  such  accounts,  should  appear  justly  due  and  owing  to 
his  Majesty  ;  and  that  the  Respondents  and  each  of  them  might  be  restrained  by 
the  injunction  of  the  Court  of  Exchequer  from  further  administering  the  testator's 
estate  and  eft'eets,  or  from  intermeddling  therewith,  until  the  duty  should  be  ascer- 
tained and  paid  ;  and,  if  necessary,  that  a  receiver  might  be  appointed  of  the  out- 
standing personal  estate  and  eft'eets  of  the  testator,  with  all  proper  directions  ; 
[48]  and  that  the  Respondents  might  be  decreed  to  pay  the  costs  of  the  suit. 

The  Respondents  appeared  to  the  information,  and  on  the  21st  day  of  May,  1833, 
and  filed  a  general  demurrer  thereto.  The  demurrer  was  set  down  for  argument, 
and  came  on  to  be  heard  before  the  Judges  of  the  Court  of  Exchequer,  at  Westminster, 
in  Trinity  Term,  1833,  when  their  Lordships,  by  an  order  dated  the  3d  day  of  June, 
1833,  allowed  the  demurrer. 

The  appeal  was  against  this  order. 

For  the  Appellant, — The  Attorney-General  and  Sir  George  Grey. 
By  the  true  construction  of  the  acts  of  parliament  by  which  probate  duty  is  charge- 
able upon  the  personal  estate  and  eS'ects  of  deceased  persons  for  or  in  respect  of  which 
probate  shall  be  granted,  such  duty  is  chargeable  and  ought  to  be  paid  upon  all  the 
personal  estate  and  effects  of  a  testator  wherever  situate  at  the  time  of  his  death, 
when  probate  is  granted  in  England,  and  which  are  collected  and  got  in  by  such  exe- 
cutors, and  are  administered  in  England  by  them  under  the  probate. 

In  this  case  the  executors  having  taken  possession  of  the  whole  of  the  personal 
estate  and  eft'eets  of  the  testator,  and  having  administered  the  same  in  this  country 
under  and  by  virtue  of  the  probate,  the  whole  of  such  personal  estate  and  eft'eets, 
including  so  much  thereof  as  was  situate  in  America  at  the  time  of  the  testator's  death, 
must  be  taken  and  considered  as  the  personal  estate  and  effects  for  or  in  respect 
of  which  such  probate  was  granted,  and  therefore  liable  to  probate  duty 

The  Respondents  not  having  paid  probate  duty  upon,  or  rendered  an  account 
of  any  part  of  the  [49]  personal  estate  and  eft'eets  of  the  testator,  which  were  at 
the  time  of  his  death  situate  in  North  America,  and  which  the  Defendants,  by  their 
demurrer,  admitted  to  consist  partly  of  book  debts  and  other  simple  contract  debts, 
as  alleged  by  the  bill,  such  demurrer  ought  not  to  have  been  allowed,  but  his  Majesty's 
Attorney-General  was  entitled  in  respect  of  such  particulars,  at  least,  to  a  discovery 
by  way  of  answer,  and  to  an  account  or  inquiry  as  to  such  particulars  by  the  Decree 
of  the  Court. 

As  the  information  alleges  that  the  assets  were  obtained  in  England  by  virtue 
of  the  probate  in  England,  the  allegation  is  admitted  by  the  demurrer.  Suppose 
the  funds  had  been  first  transmitted  from  America,  and  then  the  probate  taken  out, 
could  it  have  been  contended  that  they  were  not  liable  to  the  probate  duty,  because 
they  were  not  within  the  diocese  at  the  death  of  the  testator  1  The  case  of  Logan 
('.  Fairlie  does  not  apply  in  circumstances,  because  the  funds  were  in  India  and  the 
probate  was  taken  out  there,  the  testator  died,  and  the  executors  resided  there.  But 
the  principle  of  that  decision  is  in  favour  of  the  Appellant,  for  in  this  case  all  the  pro- 
ceedings and  transactions  were  in  England.  The  fund  alone  was  in  America,  and  it 
was  administered  under  the  probate.  There  is  no  authority  to  show  that  the  ordinary 
is  not  intitled  to  grant  probate  as  to  property  beyond  his  diocese.  There  must  be 
some  person  to  administer  the  property  of  a  testator  or  intestate.  It  forms  part  of 
his  personal  estate  wheresoever  situate,  and  therefore  belongs  to  the  jurisdiction 
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of  the  ordinary-  The  executor  obtains  possession  by  means  of  the  probate,  and  there- 
fore must  pay  duty.  His  right  of  administration  can-[50]-not  go  beyond  the  amount 
of  duty  which  he  has  paid  on  the  probate  :  Carr  r.  Roberts.  * 

For  the  Respondents, — Mr.  Rolfe  and  Mr.  Wigram. 

The  probate  dutyis  not  payable  unless  the  propertyto  be  administered isinEngland, 
otherwise  if  it  is  in  a  foreign  country.  The  grant  of  probate  by  the  ordinary  originated 
in  the  claims  of  the  church  upon  the  property  of  persons  dying  without  will.  Where 
the  property  was  disposed  of  by  will,  a  compensation  was  made  to  the  ordinary  for 
his  claim.  If  probate  duty  must  be  paid  on  property  in  a  foreign  country,  it  may  be 
paid  twice  upon  the  same  fund.  The  doctrine,  that  an  executor  cannot  sue  beyond 
the  amount  he  has  paid  for  probate  duty,  does  not  stand  upon  any  satisfactory  author- 
ity :  Hunt  V.  Stevens  t  is  the  foundation  case,  and  will  not  stand  the  test  of  examina- 
tion. The  duty,  according  to  the  obvious  con.struction  of  the  words  of  the  Stamp 
Act,  is  imposed  in  respect  of  property  in  England.  Suppose  a  suit  brought  by  an 
executor  for  £1000,  and  the  probate  duty  paid  was  only  £500,  and  the  other  £500 
is  trust  money  :  how  is  the  fact  to  be  ascertained  1  Can  it  be  tried  collaterally,  or 
must  it  appear  by  affidavit  upon  motion  for  a  new  trial  1  The  case  is  ruled  by  the 
Attorney-General  r.  Dimond.|  and  Ewin's  case.S  The  question  as  to  legacy  duty 
depends  upon  the  domicile  ;  and  there  is  no  distinction  in  principle  as  to  the  probate 
duty.     In  ancient  times  each  ordinary  took  what  was  within  his  own  diocese. 

In  reply. — The  authorities  of  Ewin's  case  and  [51]  Dirnond's  case  stand  only 
upon  obiter  dicta,  and  in  effect  they  are  now  sub  judice.  The  question  is,  in  respect 
of  what  property  is  the  probate  applicable  '?  That  it  was  in  America  at  the  testator's 
death,  and  received  or  administered  here  afterwards,  can  make  no  difference  in  prin- 
ciple. This  judgment  cannot  be  supported,  unless  the  former  authorities  are  over- 
ruled :  Logan  r.  Fairlie  [2  Sim.  &  St.  291] ;  Low  i:  Fairlie  [2  Madd.  101]  ;  Attorney- 
General  V.  Cockerell  [1  Price,  165]. 

(July  25.)  The  Lord  Chancellor.  |1 — In  considering  this  case,  which  comes  by 
appeal  from  a  decision  of  the  Court  of  Exchequer,  it  is  necessary  I  should  remind 
your  Lordships,  as  I  did  on  a  former  occasion,  of  the  case  of  The  Attorney-General 
II.  Jackson  [8  Bli.  N.  S.  15].  This  is  a  decision  by  a  Court  entitled  to  the  greatest 
respect,  not  merely  in  reference  to  matters  which  more  ordinarily  come  before  the 
Courts  of  this  country,  but  in  reference  particularly  to  matters  of  revenue,  inasmuch 
as  the  jurisdiction  which  the  constitution  and  the  law  of  this  country  has  given  to 
that  court  leads  them  especially  to  the  handling  questions  of  this  description.  It 
was  upon  such  ground  that  I  felt,  though  there  were  certain  doubts  in  my  mind  on 
a  comparison  of  the  cases  of  The  Attorney-General  r.  Cockerell,  The  Attorney-General 
r.  Beatson,  and  other  cases,  with  the  decision  of  the  Court  in  Forbes  v.  Jackson  [2  C.  & 
J.  382],  which  was  a  case  from  the  Court  of  Chancery,  that  it  must  be,  as  I  stated, 
a  verv  clear  opinion,  and  one  very  confidently  entertained,  and  without  any  hesitation, 
that  "should  entitle  me,  and  therefore  incline  me,  to  advise  your  Lordships  to  differ 
from  that  Court  on  a  solemn  judgment  delivered  after  hearing  all  the  arguments 
which  could  be  urged  on  [52]  both  sides.  Nevertheless,  your  Lordships  are  bound 
in  this,  as  in  all  other  cases,  to  judge  for  yourselves,  as  the  Court  below  were  bound 
to  judge  for  themselves  ;  and  if,  on  serious  consideration,  I  cannot  bring  my  mind 
to  think  that  they  have  well  decided  this  case,  it  will  be  my  duty  to  represent  that 
result  to  your  Lordships.  I  shall,  therefore,  take  time  to  consider  the  arguments 
which  have  been  urged,  to  examine  the  statutes  and  the  authorities,  and  to  make 
inquiry  of  the  very  learned  Judge  at  the  head  of  the  Ecclesiastical  Courts  upon  some 
matters  which  have  been  brought  into  discussion  in  argument  here,  but  which  do 
not  appear  to  have  been  touched  upon  in  the  Court  below.  It  is  not  a  very  elaborate 
judgment  ;  nevertheless,  the  question  is  put  in  the  mode  of  stating  it  on  its  right 
footing.  The  learned  Chief  Baron  not  taking  the  very  words  of  the  schedule  and 
clauses  of  the  act  of  parliament,  but,  in  giving  judgment,  which  I  understand  to  have 
been  delivered,  after  taking  time  to  consider,  lays  it  down  (and  that  is  clearly  right) 
that  the  whole  question  is,  whether,  in  respect  of  the  £300,000,  or  any  portion  of  that 
amount,  a  probate  was  granted.     If  it  was  granted  in  respect  of  that  money  cadet 
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quaeslio,  clearly  probate  duty  is  payable  :  if  it  was  not  j^'raiitctl  in  resjx-ct  of  tiial  nioney, 
the  qtiestion  is  at  an  end  on  the  other  side,  the  duty  is  not  payable. 

The  learned  Attorney-General  agrees  that  tliis  was  the  right  way  of  jnittiiig  the 
((Uestion  ;  but  he  attempts  to  limit  the  decision  by  tlie  pleadings,  and  to  make  this 
decision  in  the  affirmative  of  that  which  is  alleged,  but  which  would  not  decide  the 
general  question  ;  that  would  still  be  left  open  to  argument,  although  this  probate 
was  allowed  to  be  granted  in  [53]  respect  of  the  property  in  question.  He  has  re- 
course to  an  argument  in  which  1  do  not  go  along  with  him,  though  I  do  in  a  great 
deal  of  his  argument  as  to  the  locality  or  non-loe.ality,  and  the  shifting  nature  of  |)er- 
sonal  property  in  general.  He  says.  Look  at  the  information,  and  you  will  see  the 
demurrer  confesses  the  facts  ;  you  will  see  that  by  the  information  it  is  alleged,  and 
therefore  by  the  force  of  the  demurrer  must  be  taken  to  be  admitted,  that  it  was  in 
respect  of  this  probate,  or  by  force  and  effect  of  it,  that  possession  was  obtained  by 
the  party  of  this  American  fund  ;  therefore,  says  he,  it  follows  that  the  probate  was 
granted  in  respect  of  that  foreign  fund.  I  do  not  concur  in  that  view  of  the  case  : 
it  may  very  easily  be  conceived  that  the  probate  was  granted  in  respect  of  goods  and 
chattels  locally  situate  within  the  bounds  of  the  Ecclesiastical  jurisdiction,  and  in 
respect  of  nothing  else.  The  probate  granted,  and  to  that  limited  extent  granted 
here  by  the  Court,  may  have  been  used  elsewhere  for  another  purpose,  and  with 
respect  to  other  property  out  of  the  Ecclesiastical  jurisdiction  ;  and  by  means  of 
probate  granted  alio  intuitu  by  the  Ecclesiastical  Court,  by  a  use  being  made  of  it 
elsewhere,  the  possession  of  the  estate  and  effects  there  situate  niay  have  been  obtained, 
though  it  was  not  in  respect  of  that  foreign  property  that  the  probate  was  granted  ; 
but  assuming  the  fact  of  a  probate  being  used  for  one  jinrpose  abroad,  if  it  was  granted 
for  another  at  home,  it  does  not  by  any  means  follow  that  the  person  possessing  the 
probate,  having  used  it  for  the  purpose  of  getting  in  a  foreign  estate,  and  being  enabled 
by  that  means  to  get  in  that  foreign  estate,  that  he  must  be  said  to  have  obtained 
the  [54]  probate  for  the  sake  of  getting  in  that  foreign  estate.  This  is  not  decisive 
at  all  of  the  question  ;  I  only  throw  it  out  for  the  purpose  of  disembarrassing  the 
case  of  that  argument.  It  will  not  be  on  such  ground  that  I  should  propose  to  your 
Lordships  to  decide  against  the  judgment  of  the  Court  below  ;  I  shall  feel  it  to  be 
my  duty  to  consider  the  case  with  great  anxiety  before  I  shall  be  prepared  to  come 
to  a  conclusion. 

I  was  very  much  impressed  with  the  argument  as  to  the  nature  of  the  jirobate 
granted  by  the  p]ccle«iastical  Court,  and  the  ground  for  granting  it,  as  connected 
with  the  jurisdiction  of  the  Ecclesiastical  Court.  If  I  could  be  satisfied  that  the 
Ecclesiastical  Court  has  so  far  forth  taken  into  its  view  goods  or  personal  estate  of 
a  testator  or  intestate  locally  situate  beyond  its  jurisdiction  ;  that,  after  the  period 
of  its  having  granted  probate,  for  instance  ;  or  that  Ijefore  probate  was  gi'anted, 
when  the  estate  was  administered  in  pios  usus,  for  the  safety  of  the  soul,  as  it  was 
called,  whicli  meant,  in  many  cases,  the  benefit  of  the  survivor  (or,  at  least,  persons 
might  be  disposed  so  to  consider  it),  that  at  any  time  the  bishops,  by  which  I  mean 
the  Romish  bishops  (for  they  alone  are  responsible),  had  drawn  over  to  the  same  uses 
property  out  of  their  own  diocese ;  that,  having  possessed  themselves  of  tliat  which 
was  within  their  grasp  at  the  time  of  the  death  of  the  party,  they  had  afterwaids 
extended  that  gra.sp  abroad,  so  as  to  get  hold  of  that  which  at  the  time  of  the  death 
was  not  within  their  diocese,  and  had  taken  that  for  themselves;  that  would  go  a 
very  great  way  in  support  of  tlie  Attorney-Oeneral's  argument,  and  would  be  almost 
conclusive,  as  it  would  almost  [55]  entirely  displace  the  very  ingenious  arguments 
of  Mr.  Rolfe  and  Mr.  Wigram. 

This  is  a  matter  not  merely  of  antiquarian  curio-sity,  it  bears  most  materially  upon 
the  case  ;  it  is  a  subject  which  I  shall  take  care  to  inquire  into,  and,  happily,  I  have 
the  best  means  of  prosecuting  that  inquiry  by  a.scertaining  the  opinion  upon  it  of 
men  of  very  great  learning  and  experience,  the  learned  Judges  in  the  Ecclesiastical 
Courts  :  I  shall  communicate  with  them  upon  that  subject,  and  ascertain  their  opinion 
of  the  extent  of  Ecclesiastical  jurisdiction  in  former  times.  But  then,  if  I  shall  find 
that  the  Ecclesiastical  Court  had  not  jurisdiction  over  property  beyond  its  own  limits, 
ther*  will  arise  another  difficulty,  which  is  tiung  out  by  the  Attorney-General,  who 
argues,  if  the  ordinary  did  not  get  it,  what  became  of  it  ;  it  was  not  bona  nullius, 
nor  was  it  bonoi,  vacantia.     To  M'hom  did  it  go  if  it  did  not  go  to  the  ordinary  pro 
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salute  animw  '(  1  supposf  it  will  not  l>e  said  that  it  belonged  to  tlie  lord  of  the  manor  : 
it  would  be  ridiculous  to  make  tliat  supposition.  It  will  not  be  said  that  it  belonged 
to  the  Crown.  I  never  heard  of  its  being  considered  as  mere  bond  niillius,  or  Imna 
raraiitin.  There  must  lie  some  administration,  some  mode  ni  dealing  with  it  ;  arid 
if  that  is  not  of  a  local  nature,  if  it  is  not  Hmited  by  the  extent  of  the  diocesan's  juris- 
diction, who  assumed  to  administer  in  those  days,  and  subsequently  has  granted 
probate  to  the  executor,  confirming  the  appointment  of  the  deceased,  or  letters  of 
administration  appointing  the  individual  to  discharge  the  duty  in  relation  to  that 
pro])erty,  the  difficulty  is  to  see  by  what  rule  it  is  to  be  detei'mined. 

These  are  the  points  which  I  wish  to  look  into,  [56]  and  I  shall  do  .so  mo.st  care- 
fully, because,  though  the  case  depends  much  upon  them,  they  do  not  appear  to  have 
exercised  the  ingenuity  and  called  for  the  learning  of  the  coun.sel  below,  or  to  have 
received  any  adjudication,  or,  I  may  say,  any  consideration,  from  the  learned  Judges 
of  the  Court  below.  .So  far  as  I  can  perceive,  they  appear  not  to  have  been  argued 
— certainly  they  appear  not  to  have  been  decided — by  any  of  the  learned  Judges, 
or  to  have  formed  any  ingredient  in  their  decision.  The  decision  was  given  by  the 
Lord  Chief  Baron  alone  :  it  was  given  by  him  after  time  taken  for  consideration  : 
whether  it  was  pronounced  verbally,  or  whether  it  was  in  writing,  is  quite  immaterial  ; 
a  judgment  delivered  by  the  head  of  the  Court,  after  time  taken  for  deliberation, 
must,  as  it  is  said,  be  taken  to  be  the  judgment  of  the  whole  Court ;  and  that  is  true. 
Nevertheless,  Mr.  Baron  Bayley,  it  appears,  did  take  a  part  ;  he  threw  out,  in  the 
course  of  the  argument,  various  interlocutory  remarks,  some  of  which  are  valuable. 
I  have  looked  at  them  with  reference  to  the  Lord  Chief  Baron's  judgment.  They 
be;ir  the  marks  of  Mr.  Baron  Bayley's  well-informed  and  acute  understanding  ;  and 
I  think  1  can  trace  the  reasonings  of  his  observations  in  the  judgment.  1  think, 
from  my  long  experience  of  that  very  learned  and  acute  Judge,  acute  in  all  matters, 
and  particularly  in  this  kind  of  argument,  if  I  may  say  so,  it  appears  to  me  to  be  very 
much  his  judgment.  He  throws  out  several  observations  of  importance,  which  add 
weight  to  the  judgment  finally  given  ;  and  I  see  that  the  bias  of  that  learned  Judge's 
mind,  the  direction  which  it  had  received  in  reasoning  on  the  question,  influenced  the 
disposal  of  the  case. 

[57]  I  shall  take  every  means  in  my  power  of  informing  myself  before  I  move 
your  Lordships  to  proceed  to  judgment,  whether  probate  is  to  be  considered  as  limited 
or  unlimited,  restricted  to  the  personal  estate  of  the  testator  in  the  diocese  at  the 
time  of  his  death,  or  otherwise.  The  case  may  very  probably,  if  not  altogether  depend, 
or  at  all  events  may  turn  materially  upon  the  inquiry  which  I  have  stated  that  I  shall 
deem  it  proper  to  make  ;  I  mean  as  to  what  was  formerly  the  case  in  raspect  of 
jurisdiction,  and  the  mode  in  whicli  the  Ecclesiastical  Court  dealt  with  such  subjects 
in  a  foreign  country  at  the  time  of  the  individual's  decease.  Upon  these  grounds, 
therefore,  I  shall  move  your  Lordships  that  the  further  consideration  of  this  question 
be  postponed. 

(Aug.  12.)  LordChancellor. — This  was  an  apjjeal  from  a  decision  of  theExchequer, 
the  unanimous  judgment  of  that  Court  upon  an  information  filed  by  His  Majesty's 
Attorney-General,  for  the  purpose  of  obtaining  payment  of  probate  duty  in  respect 
of  assets  of  the  testator,  which  at  the  time  of  his  decease  were  situate  without  the 
jvuisdiction  of  the  Court. 

When  the  case  was  argued  I  entered  at  some  length  into  the  subject,  and  the 
reasons  on  both  sides,  and  stated  that  I  could  not  agree  with  the  argument  urged 
by  the  Attorney-General  in  his  reply  ;  that  I  did  not  think  that  the  use  which  had 
been  made  of  the  probate  was  a  test  of  itself  sufficient  to  demonstrate  the  purpose 
for  which  the  probate  had  been  granted.  The  words  of  the  act  refer,  not  to  the  use 
eventually  made  of  the  probate,  but  they  refer  distinctly  to  the  purpose  for  which 
[58]  the  probate  was  granted,  by  which  it  appears  what  was  in  the  mind  of  the  Court 
at  the  time  of  granting  the  probate,  which  is  the  judgment  of  the  Court  granting 
the  probate.  The  words  of  the  schedule  are  to  be  the  rule  upon  the  present  occasion, 
and  they  do  not  appear  to  me  to  .show,  though  the  probate  has  been  eventually  de 
facto  made  available  to  collect  foreign  funds,  that  such  use  is  to  be  any  test  whatever 
in  trying  whether  or  not  this  case  of  foreign  funds  comes  within  the  schedule  by 
reference  to  the  purpose  for  which  it  was  granted  or  to  which  it  was  applied. 

It  appeared  to  me  that  much  must  depend  upon  the  course  of  practice  of  the 
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Ecclesiastical  Court  in  matters  of  probate,  and  whether  it  assumes  a  jurisdiction  co- 
extensive witli  the  estate  of  the  deceased  party  whose  will  is  brought  for  proof.  If 
they  assume  to  deal  witli  the  property,  or  in  any  way  to  hold  it  as  within  their  reach 
and  grasp,  then  it  might  be  said  that  the  probate  attached  on  the  property  where- 
soever situated  ;  that  it  bore  relation  to  the  property  ;  that  it  was  issued  in  r&spect 
of  that  property  ;  and  the  duty  would  attach.  But  if,  on  the  other  hand,  it  should 
be  found,  that  in  fact  the  probate  was  merely  granted  in  respect  of  the  personalty 
at  the  time  of  the  death  within  the  jurisdiction  of  the  ordinary,  then  cwlet  qua'stio  ; 
for,  by  parity  of  reasoning  (on  the  contrary  side),  this  is  not  a  case  that  comes  within 
the  words  of  the  schedule,  and,  consequently,  no  probate  duty  attaches. 

Now,  it  is  maintained  (and  1  dwelt  upon  this  argument  when  the  ease  was  last 
before  your  Lordships),  and  1  think  justly  maintained,  that  the  probate  is  granted 
by  the  ordinary,  and  taken  ujion  [59]  him  in  respect  of  the  ancient  practice  existing 
in  former  Popish  times,  which  arose  from  the  interest  that  the  ordinary  had  in  the 
personalty  of  individuals  to  be  applied  to  pious  uses  for  tlie  safety  of  the  souls  of 
these  individuals.  That  is  probably  the  origin  of  the  probate  duty,  which  gave  a, 
great  interest  in  the  personalty  to  the  clergy.  The  pious  uses  they  applied  them  to 
it  is  needless  to  inquire  into  :  a  great  many  masses  were  said,  no  doubt.  One  pious 
use  was  the  ecclesiastical  persons  themselves  using  the  money  and  taking  possession 
of  the  property.  That  was  deemed  emphatically  a  pious  use,  no  doubt  ;  with  that 
we  have  nothing  to  do  now.  But  from  that  custom  arose  a  practice  with  which  we 
have  a  great  deal  to  do,  and  upon  that  hinges  the  present  case.  From  that  arose 
the  necessity  of  probate,  the  ordinary  relinquishing  the  right  to  the  property,  and 
vasting  it  in  the  administrator  or  the  executor,  by  granting  probate  with  the  will 
annexed,  or  granting  administration  if  there  was  no  will,  and  conferring  that  authority 
upon  another.  From  thence  arose,  in  later  times,  the  claim  of  the  ordinary  to  vest 
the  power  in  other  parties. 

Now,  if  tlie  ordinary  could  not  lay  claim,  and  never  did  lay  claim  to  any  thing 
beyond  the  goods  of  the  party  in  his  jurisdiction  at  the  time  of  his  death,  if  he  never 
thought  of  calling  for  foreign  funds,  and  making  his  claim  to  them  for  pious  uses, 
because  the  man  died  in  his  jurisdiction,  by  the  force  of  the  argument  1  have  now 
used  it  clearly  appears  that  the  probate  could  not  be  granted  except  in  respect  of 
goods  within  his  jurisdiction  ;  and  if  so.  the  probate  duty  cannot  attach  in  this  case. 
There  is  a  clear  omission.  I  believe  [60]  the  statute  meant  that  it  should  attach; 
but  if  the  legislature  has  used  insufficient  language  for  the  purpose,  the  payment 
cannot  be  enforced.  I  have  made  inquiry  of  two  very  learned  authorities,  of  one  of 
whom  I  should  .say  more  if  1  did  not  speak  in  his  pre,sence  ;  I  have  also  referred 
to  the  King's  Advocate,  and  they  entii'cly  corroborate  explicitly  my  view  of  the  con- 
fined and  restricted  jurisdiction,  and  the  nature  of  the  ordinary's  office,  and  the  goods 
in  respect  of  which  probate  is  to  be  granted. 

That  of  itself  would  be  a  strong  ground  for  my  affirming  the  decision  of  the  Court 
below  ;  but  I  will  not  conceal  from  your  Lordships  that  1  have  anotlier  reason  that 
operates  very  strongly  on  my  mind  :  unless  it  was  quite  dear  there  had  been  a  mis- 
carriage below  (and  1  used  the  same  argument  in  The  Attorney-General  r.  Jackson 
[8  Bli.  N.  S.  15],  with  the  perfect  concurrence  of  the  Lord  Chancellor  of  Ireland),  1 
should  hold  that  it  would  not  be  advi.sable  to  shake  the  decision  of  the  Couit  of  Ex- 
chequer upon  a  revenue  question — to  shake  a  decision  unanimously  jironounced 
after  great  deliberation,  and  full  argument  and  time  taken  to  consider  by  one  of  the 
Judges  on  behalf  of  his  lirethren.  To  shake  their  decision  upon  a  revenue  (juestion, 
which  is  a  kind  of  matter  that  more  especially  belongs  to  that  jurisdiction,  I  think 
is  eminently  unadviseable ;  and  I  have  no  such  clear  opinion,  independently  of  the 
last  topic  I  have  adverted  to  of  the  axithorities  1  have  referred  to  for  information  and 
assistance.  1  have  not  felt  sufficient  confidence  in  the  opinion  that  the  Court  of 
Exchequer  has  miscarried  ;  and  without  saying  that  the  ca.se  is  free  from  difHculties, 
and  without  saying  that  there  are  not  things  that  [61]  are  not  explained,  and  one 
or  two  dicta  which  conflict  with  each  other  upon  the  subject,  not  decisions,  but  I 
think  there  are  one  or  two  dicta  in  Ewin's  case,  which  I  argued  in  the  Court  of  Ex- 
chequer. 1  recollect  those  dicta  from  a  particular  circumstance :  they  were  obiter 
dicta  as  regarded  the  question  of  probate.  It  was  not  a  question  of  probate  ;  but, 
in  the  ])ressure  of  the  argument,  feeling  that  I  was  undei'  consideiablc  dilHcultv  in 
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ar^'uing  the  ((uestioii  of  le,L;ac\'  duty,  I  tliDUght  the  Court-  more  likely  to  be  with  me 
oti  the  question  of  probate  duty,  and,  as  counsel  often  do,  I  argued  probate  ;  and 
it  was  in  that  way  I  drew  the  Court  aside  from  the  question  at  issue,  and  obtained 
that  obiter  dictum.  It  was  the  last  case  I  argued  before  I  took  the  Great  Seal.  I 
may  say  I  have  a  very  full  recollection  of  it.  Th&se  dirta  are  not  sufficient  to  induce 
me  to  shake  the  decision  of  the  Court  below  :  they  furni.sh  no  ground  for  a  reversal  ; 
and,  upon  the  whole,  I  recommend  to  your  Lordships  to  affirm  the  decision,  but 
without  costs. 

Judgment  affirmed. 


[62]  ENGLAND. 

COURT  OF  CHANCERY. 

William  Harlanh,  William  C.  Harland,  and  Okfeur  William  Kilvington, 
— Ajipellants;  James  Lloyd  Emerson,  Jane  L.  Walcot,  and  Edmund 
George  Denham, — Respondents  [1834]. 

[.S.C.  2  CI.  &  F.  10.     Commented  on  in  Lyell  v.  Kennedi/,  188-2,  20  Ch.  D.  -186  ;  and 

aeeS.C.  1883,  8  A.  C.  217.]' 

H.  being  seised  in  fee  of  lands,  etc.,  devised  them  to  his  four  sons,  P.,  J.,  R.,  & 
C,  in  succession,  for  their  lives  respectively,  and  to  the  heirs  male  of  their 
bodies  respectively  in  succession  and  for  want  of  such  issue,  to  all  and 
every  the  daughters  of  such  sons  and  their  heirs,  as  tenants  in  common. 
After  the  death  of  H.,  the  eldest  son,  P.,  entered  upon  the  lands,  etc.  de- 
vised, and  died  without  male  issue,  leaving  E.  &  A.,  two  daughters  ;  and 
J,,  the  second  .son  of  E.,  upon  the  death  of  P.,  entered  upon  the  lands, 
etc.  devised,  and  died  without  male  issue,  leaving  Arme,  a  daughter.  R. 
&  C,  the  third  and  fourth  .sons,  died  bachelor.s.  E.  died  a  spinster,  having 
devised  to  O.  her  interest  in  the  lands,  etc.  A.,  the  other  daughter  of 
P.,  married  G. 

Upon  the  death  of  C,  the  last  surviving  son  of  H.,  Anne,  the  daughter  of  J., 
claimed  to  be  entitled  to  a  third  of  the  lands  devised  by  H.,  etc.;  and  there- 
uj)on  an  indenture  was  executed  between  Anne  of  the  one  part,  and  G.  and 
A.  his  wife,  of  the  other  part,  reciting  that  Anne  was  clearly  entitled  to 
part  of  the  lands,  etc.  devised ;  but  that  a  doubt  or  question  had  arisen 
as  to  other  parts  of  the  lands,  etc.,  upon  the  joint  operation  of  the  respective 
devise  by  H.  &  P.;  and  that  to  avoid  litigation  respecting  such  last-men- 
tioned lands,  etc.,  the  interest,  if  any,  of  Anne  therein  should  be,  and 
they  were  accordingly,  to  the  extent  of  sucli  interest,  thereby  leased  to 
(t.  &  A.  his  -H'ife  for  a  term  of  ninety-nine  years,  if  they  or  either  of  them 
should  So  long  live,  at  a  rent  thereby  reserved.  After  the  execution  of 
this  indenture,  Anne  niarri(>d  'P.,  and  her  estate  and  interest  in  the  lands, 
etc.  was  [63]  settled,  in  default  of  issue  of  the  marriage,  upon  the  sur- 
vivor of  them  in  fee. 

G.  liaving  died,  A.  married  a  second  husband,  antl  under  the  settleiiicnts  upon 
that  marriage,  and  the  will  of  A.,  her  estate  and  interest  in  the  lands,  etc. 
vested  in  the  Appellants  W.  &  W.  C,  who  were  in  possession;  and  the 
estate  and  interest  of  E.,  the  other  daughter  of  P.,  vested  in  0.,  the  other 
Appellant,  who  was  also  in  possession. 

Anne,  liaving  survived  T.,  died  without  issue  and  intestate  ;  whereupon  the 
Respondents,  claiming  as  heirs  eX parte  maternd  of  Anne,  filed  a  bill  in 
Chancery,  stating  their  title  and  the  facts  as  above  set  forth.  They  charged 
that  there  were  no  heirs  of  Anne  erparte  paterna,  and  .set  forth  their  pedi- 
gree. The  bill  also  charged  that  the  Defendants  (Appellants),  being  in 
possession,  had  received  one  third  of  the  rents  on  behalf  of  the  heirs  of 
Anne ;  that  the  pretence  that  there  was  an  heir  of  Anne  expurte  paterna 
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was  set  up  to  enable  them  to  keep  possession,  as  it  would  aj^pear  if  they 
would  set  forth  his  name,  residence,  and  the  particulars  of  his  pedigree. 
The  bill  further  charged,  that  the  Defendants  had,  by  correspondence 
and  otherwise,  admitted  the  title  of  the  I'laintifl's  to  one  third  of  the  lands, 
etc.;  that  in  such  correspondence  the  facts  and  circum.stances  set  forth 
in  the  bill,  or  some  of  them,  had  been  admitted  or  noticed  ;  and  that 
documents,  etc.  were  in  their  possession,  etc.,  from  which  the  truth  of 
the  allegations  of  the  bill  would  appear.  The  bill  then  required  the  usual 
discovery,  and  prayed  a  declaration  of  the  right  [to]  an  account  of  rents 
received,  etc. 

The  Defendants  jointly  and  severally  pleaded,  to  the  whole  of  this  bill,  that 
Louisa,  the  wife  of,  etc.  was,  at  the  death  of  Anne,  in  the  bill  named,  and 
then  was,  heir  at  law  of  the  said  Anne,  exparte  paternd,  of  the  whole  blood. 

This  plea  having  been  overruled  upon  argument,  and  the  order  to  that  effect 
affirmed  on  appeal  to  the  Lord  Chancellor,  the  judgments  of  the  courts 
below  were  affirmed  on  appeal  to  parliament,  on  the  ground  that  the 
Defendants  were  bound  to  answer  some  of  the  charges  in  the  bill,  and 
that  the  plea,  without  such  answer,  was  insufficient. 

The  suit  in  which  this  appeal  arose  was  instituted  in  the  Court  of  Chancery  in 
England  by  the  [64]  Re.spondents,  who  filed  their  bill  in  Michaelmas  Term,  1829, 
against  the  Appellants. 

The  bill  stated  that  Richard  Harland,  being  seised  or  entitled  in  fee  simple  of  or 
to  divers  manors,  messuages,  lands,  and  hereditaments  situate  at  Sutton,  New  Park, 
Huby,Cornborough,  and  elsewhere  in  the  county  of  York, and  also  of  divers  messuages, 
lands,  and  hereditaments  in  the  city  of  York,  and  being  al.so  possessed  of  or  entitled 
to  a  leasehold  estate  at  Marton,  Marton  Lordshiji,  and  Deepley,  in  the  said  county, 
held  under  the  dean  and  chapter  of  York  for  certain  lives  renewable  for  ever  on  pay- 
ment of  a  fine  certain,  by  his  will,  bearing  date  the  31st  day  of  July,  1747,  duly  exe- 
cuted  and  attested  for  passing  freehold  estates,  devised  all  his  manors,  lands,  tithes, 
tenements,  and  hereditaments  of  which  he  was  seised  in  possession  or  reversion, 
situate  in  Sutton,  New  Park,  Huby,  Cornborough,  and  the  city  of  York,  unto  the 
testator's  first  son,  Philip,  for  life,  with  remainder  to  his  first  and  every  other  soil 
successively  in  tail  male,  subject  to  a  charge  in  the  said  will  mentioned  ;  and  for  want 
of  such  issue,  to  the  testator's  son  John  for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male  ;  and  for  want  of  such  issue,  as  to  all  the  premises  except  the 
manors  and  estate  at  Cornborough  and  New  Park,  he  gave  the  same  to  his  (the 
testator's)  son  Richard  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male  ; 
and  for  want  of  such  issue  as  aforesaid  of  the  te.stator's  son  John  at  his  decease,  and  of 
the  testator's  son  Richard  at  his  decease,  he  devised  the  estate  excepted  from  his  son 
Richard  immediately  after  the  death  of  his  said  son  John,  and  the  estate  limited 
[65]  as  before  to  his  son  Richard,  upon  failure  of  such  issue  as  before  mentioned, 
to  his  son  Charles  for  his  life,  remainder  to  his  first  and  other  sons  in  tail  male  ;  and 
for  want  of  such  issue,  he  devised  his  manors  and  estate  at  Cornborough  and  New 
Park  to  his  son  Richard  for  his  life,  remainder  to  his  first  and  other  sons  in  tail  male  ; 
and  for  want  of  such  issue,  remainder  to  all  and  every  the  daughter  and  daughters 
of  all  his  said  four  sons,  and  their  heirs,  as  tenants  in  common  ;  and  after  certain 
provisions  and  bequests,  the  testator  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  his  son  Philip,  and  appointed  him  executor  of  his  will. 

The  bill  further  stated  the  death  of  the  testator,  leaving  his  wife  and  his  four  sons 
surviving,  and  that  Philip  Harland,  his  eldest  son  and  heir  at  law,  proved  his  will 
and  entered  on  the  estates  devised  to  him  ;  and  that  under  an  enclosure  act  some 
of  the  estates  devised  by  the  will  were  given  in  exchange  for  other  lands  which  were 
conveyed  and  settled  to  the  same  uses  as  the  devised  estates  ;  and  that  Philip  Harland 
purchased  clivers  other  freehold  estates  situate  in  the  county  of  York,  and  in  the  city 
of  Y'^ork,  and  elsewhere,  to  part  of  which  he  was  entitled  in  fee  simple,  and  to  part 
under  leases  determinable  with  lives,  but  renewable. 

The  bill  then  stated,  that  by  his  will,  bearing  date  the  18th  of  December,  1764, 
and  duly  executed  and  attested  for  passing  freehold  estates,  Philip  Harland,  in  regard 
that  his  brothers  were  onlv  of  the  half  blood,  devised,  in  case  he  left  no  issue  male  of 
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his  own  body,  all  his  freehold  estates,  lands,  tenements,  and  liereditaments  in  pos- 
session, revei-[66]-sion,  or  remainder,  situate  in  the  township  of  Sutton  on  the 
Forest,  together  with  the  rectory  of  Sutton  and  the  leaseholds  for  lives  granted  to 
him  by  the  Archbishop  of  York  and  Edward  Thompson,  Esquire,  respectively  to  trustees 
therein  named  (all  of  whom  were  long  since  dead),  and  their  heirs,  in  trust  for  such 
person  or  persons,  and  for  sucli  estates  and  interest  as  were  limited  and  declared  by 
the  will  of  his  father,  the  said  Richard  Harland,  concerning  the  manors,  lands,  tene- 
ments, and  hereditaments  in  Sutton,  New  Park,  Huby,  Cornborough,  and  the  city 
of  York,  or  as  near  thereto  as  might  be  ;  and  the  said  testator  devised  all  other  his 
leasehold  lands  and  premises  in  the  parish  or  township  of  Sutton  to  his  brotlier  John 
for  ever,  hoping  he  would  continue  them  in  the  family  ;  and  he  also  devised  divers 
other  lands  and  tenements  therein  mentioned  to  the  said  trustees  therein  named 
in  fee  in  trust  for  his  three  brothers  successively  for  life  and  their  issue  in  tail  male, 
as  therein  mentioned  (which  several  estates  had  failed  and  determined)  ;  with  re- 
mainder in  trust  for  all  and  every  the  child  and  children  of  the  said  testator's  daughters, 
or  the  child  and  children  of  one  of  them  if  tlie  other  died  without  issue,  and  their 
heirs,  to  be  divided,  share  and  share  alike  ;  and  if  there  was  no  such  issue,  in  trust  for 
such  person  or  persons  and  for  such  estate  and  interest  as  expressed  and  limited  by 
the  will  of  his  father,  the  said  Richard  Harland,  or  as  near  thereto  as  might  be  ;  and 
the  said  testator  devised  certain  other  estates  therein  mentioned  to  his  daughters 
as  tenants  in  common  in  fee,  and  appointed  John  Harland  executor  of  his  will. 

The  bill  further  stated  that  Philip  Harland  died  [67]  in  or  about  the  year  170G 
without  issue  male,  leaving  his  daughters  Elizabeth  and  Anne  his  coheiresses  at  law, 
and  also  leaving  his  three  brothers  him  surviving  ;  and  that  shortly  after  liis  death 
his  will  was  proved  by  John  Harland,  who  also  entered  into  possession  of  all  the  estates 
devised  by  the  w-ills  of  Richard  Harland  and  Philip  Harland  respectively,  and  continued 
in  possession  till  his  death. 

The  bill  then  stated  the  death  of  John  Harland  in  the  year  1772  without  issue 
male,  leaving  Ann  Harland,  afterwards  Ann  Trigg,  his  only  child  and  heiress  at  law ; 
and  the  successive  deaths  of  Richard  Harland  and  Charles  Harland  in  the  year  1784, 
both  without  issue. 

The  bill  further  stated  the  marriage  of  Ann,  one  of  the  daughters  of  Philip  Harland, 
with  the  Reverend  Henry  Goodricke,  and  the  death  of  Elizabeth,  the  other  daughter 
of  Philip  Harland,  in  the  year  1782,  without  having  ever  been  married,  and  leaving 
her  sister,  Ann  Goodricke,  her  heiress  at  law  ;  and  having  by  her  will  devised  all 
her  freehold,  copyhold,  and  leasehold  estates,  lands,  tenements,  and  hereditaments, 
to  her  sister,  Ann  Goodricke,  for  her  life,  in  manner  in  the  said  will  mentioned,  re- 
mainder to  her  godson,  Orfeur  William  Kilvington,  his  heirs,  executors,  adminis- 
trators, and  assigns. 

The  bill  then  .stated  that  on  the  decease  of  the  said  Charles  Harland  (the  survivor 
of  the  said  four  brothers),  Ann  Harland,  the  daughter  of  John  Harland,  claimed 
to  be  entitled  to  an  undivided  third  part  of  the  freehold  and  leasehold  estates  devised 
by  the  said  wills  of  Richard  Harland  and  [68]  Philip  Harland  respectively  ;  and 
in  consequence  thereof,  by  an  indenture  bearing  date  the  10th  day  of  April.  1785, 
and  made  between  the  said  Ann  Harland,  therein  described  as  the  only  child  and 
heiress  at  law  of  John  Harland,  of  the  one  part,  and  the  said  Henry  Goodricke  and 
Ann  his  wife  of  the  other  part,  reciting,  among  other  things,  that  the  said  Ann  Harland 
was  clearly  entitled  to  one  undivided  third  part  of  the  said  estate  at  Cornborough 
and  New  Park,  but  that  a  question  had  arisen  whether  any  of  the  estates  of  the  said 
testators,  Richard  Harland  and  Philip  Harland.  or  either  of  them,  in  Sutton,  Huby, 
and  the  city  of  Y'ork.  devised  by  the  said  wills,  pa.ssed  to  or  became  vested  in  the  said 
Ann  Harland.  as  the  daughter  of  the  said  John  Harland,  one  of  the  four  sons  of  the 
said  Richard  Harland.  the  testator,  under  the  last  limitation  in  the  will  of  the  said 
Richard  Harland,  and  that  the  parties  were  desirous  that  no  misunderstanding  should 
arise  between  them,  Ann  Harland  demised  to  HenryGoodrickeand  Ann  his  wife, all  the 
said  Ann  Harland's  third  part  or  share  of  and  in  all  and  every  the  manors  or  lordships, 
mansion  house,  lands,  tenements,  and  hereditaments,  situate  at  Cornborough  and 
New  Park,  and  also  the  part  or  share  of  the  said  Ann  Harland  of  and  in  all  and  every 
the  freehold  and  leasehold  manor  or  lordships,  lands,  tenements,  and  hereditaments, 
situate  at  Sutton  and  Huby  and  in  the  citv  of  York,  given  and  devised  bv  the  wills 
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of  the  said  Ricliard  Harland  and  Philip  Htti'land,  or  either  of  them,  in  case  Ann  Har- 
land  had  any  estate  or  interest  in  the  last-mentioned  premises  ;  to  hold  the  premises 
situate  at  Sutton  and  Huby,  and  [69]  in  the  city  of  York,  in  case  Ann  Harhmd  had 
any  estate  or  interest  therein,  unto  tlie  said  Henry  Cloodricke  and  Ann  his  wife,  and 
their  assigns  for  ninety-nine  years,  if  Henry  Goodricke  and  Ann  liis  wife,  or  either 
of  them,  should  so  long  live  ;  and  to  hold  the  said  third  part  or  share  of  the  premises 
at  Cornborough  and  ^Jew  Park  to  the  said  Henry  Goodricke  and  Ann  his  wife,  their 
executors,  adnunistrators,  and  assigns,  for  tlie  term  of  ninety-nine  years,  if  the 
said  Ann  Goodricke  and  Ann  Harland  should  both  so  long  live,  at  the  rent  therein 
mentioned. 

The  bill  further  stated  that  the  said  Ann  Harland.  daughter  of  the  said  John 
Harland,  in  or  about  the  year  1785,  intermarried  with  Richard  Trigg  the  younger, 
of  the  city  of  Bath,  Esquire,  and  previously  to  such  marriage  certain  indentures  of 
lease,  release,  and  settlement,  bearing  date  respectively  the  10th  and  11th  of  June, 
1 785,  the  release  and  settlement  being  expressed  to  be  made  between  the  said  Richard 
Trigg  the  younger  of  the  first  part,  the  said  Ann  Harland  of  the  second  part,  and 
Joseph  Lancaster  and  John  Bax  of  the  third  part,  were  duly  executed  by  the  parties 
thereto  ;  and  thereby  the  said  Ann  Harland,  with  the  consent  of  the  said  Richard 
Trigg,  conveyed  to  Joseph  Lancaster  and  John  Bax,  their  heirs  and  assigns,  all  the 
said  Ann  Harland's  third  part  of  and  in  all  those  the  manors  or  lordships,  or  reputed 
manors,  or  lordships,  at  Cornborough  and  New  Park  in  the  said  county  of  York,  and 
also  the  whole  and  every  part  of  all  other  manors  or  lordships,  lands,  tenements,  and 
hereditaments,  situate  in  the  county  of  Y^ork  or  elsewhere  in  Great  Britain,  whereof 
or  wherein  the  said  Ann  Harland,  or  any  [70]  person  or  persons  in  trust  for  her, 
was  or  were  seised  of,  or  entitled  to  any  estate  of  inheritance,  to  the  use  of  the  said 
Richard  Trigg  and  his  assigns  for  his  life  ;  remainder  to  trustees  to  preserve  contingent 
remainders  ;  remainder  to  Ann  Harland  for  life  ;  remainder  to  trustees  to  preserve 
contingent  remainders  ;  remainder  to  the  use  of  all  and  every  the  child  and  children 
of  the  said  Ann  Harland  by  the  said  Richard  Trigg,  in  manner  therein  mentioned  ; 
and  in  case  there  should  be  no  such  child  or  children  (an  event  which  happened), 
to  the  use  of  the  said  Richard  Trigg  and  Ann  Harland,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor  for  ever. 

The  bill  then  stated  that  in  or  about  1791,  Henry  Goodricke  died,  leaving  Ann 
Goodricke  him  surviving  ;  and  some  time  afterwards  the  said  Ann  Goodricke  inter- 
married with  Charles  Hoar,  Esquire,  who  afterwards  took  the  name  of  Harland, 
and  being  subsequently  knighted,  became  Sir  Charles  Harland  ;  and  that  on  the. 
marriage  of  the  said  Charles  Hoar  and  Ann  Goodricke,  a  settlement  was  executed, 
whereby  the  share  of  Ann  Goodricke  in  the  messuages  and  lands  at  Sutton,  devised 
by  the  wills  of  Richard  Harland  and  Philip  Harland,  was  conveyed  and  settled  to  the 
use  of  Charles  Hoar  for  life,  with  remainder  to  Ann  Goodricke  in  fee,  and  whereby 
the  share  of  Ann  Goodricke  in  the  remainder  of  the  said  estates  was  settled  and  assured 
to  or  to  the  use  of  the  said  Charles  Hoar,  afterwards  Sir  Charles  Harland,  in  fee,  or 
as  he  should  appoint.  The  bill  also  stated  the  death  of  the  said  Sir  Charles  Harland, 
and  his  will,  dated  December  15th,  1802,  duly  executed  and  attested,  whereby  he 
devised  all  his  real  estates  to  [71]  his  brother,  William  Hoar,  now  William  Harland 
(one  of  the  Appellants),  for  his  life,  remainder  to  the  first  and  other  sons  of  the  said 
William  Hoar  in  tail  male,  remainder  to  the  said  William  Hoar  in  fee  ;  and  that  the 
said  William  Hoar,  now  William  Harland,  had  at  the  death  of  the  said  testator,  and 
had  then,  one  son  (the  Appellant),  William  Charles  Hoar,  a  Defendant  in  the  said 
bill  named,  who  had  attained  the  age  of  twenty-one  years,  and  had  taken  the  name 
of  William  Charles  Harland  ;  and  that  William  Harland,  as  the  tenant  for  life  of 
the  estates  devised  by  the  will  of  Sir  Charles  Harland,  entered  into  and  had  ever 
since  had  the  possession  of  the  estates  so  devised,  or  the  receipt  of  the  rents  and  profits. 

The  bill  then  .stated  the  will  of  Dame  Ann  Harland,  the  widow  of  the  said  Sir 
Charles  Harland,  bearing  date  the  29th  day  of  April,  1822.  and  the  codicil  thereto, 
dated  the  3d  of  March.  1 825.  both  duly  executed  and  attested,  whereby  she  gave  all  her 
real  estates,  subject  to  certain  trusts  therein  mentioned,  to  the  said  William  Charles 
Hoar  for  his  life,  remainder  to  his  fir.st  and  other  sons  in  tail  male,  and  a])])ointed 
the  said  William  Charles  Hoar  executor  of  her  said  will  ;  and  that  the  said  Dame 
Ann  Harland  died  on  or  about  the  29th  of  June.  1826  ;  and  that  shortly  after  her 
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decease  the  said  William  Charles  Harland  entered  into  the  possession  of  some  part 
of  the  said  estates  and  hereditaments  late  belonging  to  the  said  Richard  Harland 
and  Philip  Harland.  or  taken  in  exchange  as  aforesaid,  claiming  to  be  devisee  thereof 
for  life  nnder  the  will  of  the  said  Dame  Ann  Harland,  and  liad  ever  since  been  in  pos- 
session of  the  same  ;  and  that  npon  the  decease  of  the  said  Dame  Ann  Har-[72]-land, 
the  Appellant,  Orfeur  William  Kilvington,  entered  into  and  had  ever  since  continned 
in  possession  of  the  remainder  of  the  said  estates  and  hereditaments,  claiming  to  be 
the  devisee  thereof,  in  fee,  under  the  will  of  the  said  Elizabeth  Harland,  daughter 
of  the  said  Philip  Harland,  in  remainder  after  the  estate  for  life  of  the  said  Dame  Ann 
Harland. 

The  bill  further  stated,  that  the  said  Ann  Trigg,  daughter  of  the  said  John  Harland, 
the  second  son  of  the  said  testator  Richard  Harland,  died  in  or  about  the  month  of 
August,  1826,  intestate,  and  without  issue,  having  survived  her  husband,  the  said 
Richard  Trigg,  and  by  her  death  the  said  agreement  and  lease  between  her  and  the 
said  Henry  Goodricke  and  Ann  his  wife  determined  :  and  that  at  the  time  of  the 
death  of  the  said  Ann  Trigg,  the  male  line  of  the  family  of  the  said  Ann  Trigg  was 
extinct,  and  that  she  had  not  any  heir  or  heirs  on  the  side  or  part  of  her  father  ;  and 
that  at  the  time  of  her  death  the  said  Respondents,  Jane  Louisa  Walcot,  and  the 
Rev.  John  Edmund  Denham,  and  Mary  Emerson,  were  her  cousins  and  heirs  at  law 
on  the  maternal  or  mother's  side.  The  bill  then  set  foith  the  pedigree  of  the  last- 
named  Respondents,  from  Ann  Norman,  the  wife  of  the  said  John  Harland,  the  second 
son  of  the  said  testator  Richard  Harland,  and  alleged  that  the  said  Respondents  were 
the  heirs  at  law  on  the  maternal  side  of  the  said  Ann  Trigg,  and  that  they  were  advised 
that  they  wereentitled  to  oneequal  third  part  orshare  of  the  several  estates  respectively 
devised  by  the  wills  of  the  said  Richard  Harland  and  Philip  Harland  respectively, 
and  of  the  estates  taken  in  exchange  as  aforesaid,  in  the  proportions  in  the  said  [73] 
bill  mentioned,  and  to  a  proportionate  part  of  the  said  yearly  rent,  under  the  said 
agreement  and  lease  of  the  10th  of  April,  1785,  from  the  last  half-yearly  payment 
thereof  to  the  day  of  the  decease  of  the  said  Ann  Trigg,  and  to  one  equal  third  part 
of  the  rents  and  profits  of  the  said  estates  and  hereditaments  accrued  due  since  her 
decease,  which  rents  and  profits  the  bill  alleged  to  have  been  received  by  the  defendants 
thereto,  or  some  of  them. 

The  bill  charged,  that  by  the  said  agreement  and  lease  of  the  10th  day  of  April, 
178.5,  it  was  agreed  and  admitted  that  the  said  Ann  Trigg,  then  Ann  Harland,  was 
clearly  entitled  to  one  undivided  third  jwrt  of  and  in  the  said  estates  at  Oornborough 
and  New  Park,  and  that  her  right  was  subsisting  and  in  full  force  at  her  decease, 
notwithstanding  a  decree  pronounced  in  the  High  Court  of  Chancery  in  a  suit  in  the 
said  bill  mentioned,  to  which  the  said  Ann  Trigg  was  not  a  party  ;  and  that  the 
Appellants  had,  since  the  decease  of  the  said  Ann  Trigg,  received  one  third  part  of 
the  rents  and  profits  of  the  said  estate  at  Cornboi-ough  and  New  Park,  in  the  name, 
and  on  the  account,  and  for  the  use  of  the  heirs  of  the  said  Ann  Trigg,  and  they  or 
one  of  them  had  signed  and  given  receipts  for  one  third  or  some  other  proportion 
of  such  rents  in  the  name  or  for  or  on  behalf  of  the  said  Ann  Trigg  ;  and  that  the  rents 
so  received  had  been  to  a  very  considerable  amount,  and  had  been  paid  into  the  hands 
of  some  banker  or  bankers,  or  invested  in  some  securities  in  the  name  or  for  the  use 
or  benefit  or  on  the  account  of  the  heirs  of  the  said  Ann  Trigg  ;  and  that  the  Appel- 
lants sometimes  admitted  that  the  said  Ann  Trigg  was,  in  her  lifetime,  and  that  her 
heirs  were,  entitled  to  one  third  of  the  said  estates  in  Cornborough  and  New  Park, 
and  that  [74]  the  heirs  of  the  said  Ann  Trigg  were  entitled  to  one  third  of  the  rents 
of  the  said  last-mentioned  estates  accrued  since  the  death  of  the  said  Ann  Trigg,  but 
that  the  Appellants  alh^ged  that  there  were  some  charges  or  incumbrances  affecting 
the  said  estates  under  the  Avills  of  the  said  I^ichard  Harland  and  Philip  Harland  prior 
to  the  claims  of  the  Respondents,  though  they  refused  to  discover  the  particulars 
thereof,  and  who  were  entitled  to  the  benefit  thereof,  at  other  times  pretending  that 
the  said  Ann  Trigg  was  not  in  her  lifetime,  and  that  her  heirs  were  not  now,  entitled 
to  any  share  or  interest  in  any  other  of  the  estates  devised  by  the  said  wills  of  Richard 
Harland  and  Philip  Harland  respectively,  or  either  of  them  ;  and  further  pretending 
that  the  said  Respondents  were  not  the  heirs  or  heir  of  the  said  Ann  Trigg,  but  that 
some  other  person  or  persons  are  or  is  such  heir,  but  who  in  particular  they  refuse 
to  set  forth  or  discover. 
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The  bill  further  charged,  that  the  whole  of  the  several  sums  of  money  charged 
on  the  estates  devised  by  the  wills  of  Richard  Harland  and  Pliilip  Harland  had  been 
long  since  paid  ofl'  and  satisfied,  and  that  all  the  limitations  prior  to  the  demise  in 
favour  of  the  daughters  of  the  sons  of  the  said  Richard  Harland  had  become  satisfied, 
and  all  the  trusts  created  by  the  said  wills  had  been  fully  perfoi'med  ;  and  that  accoi-d- 
iugto  the  true  construction  of  the  said  wills  of  the  said  Richard  Harland  and  Philip 
Harland,  the  said  Ann  Trigg,  as  the  only  daughter  of  the  said  John  Harland,  tiic 
second  son  of  the  said  testator,  Richard  llarlantl.  and  brother  by  the  half  blood  of 
the  said  testator,  Philip  Harland,  became  in  the  events  in  the  said  bill  set  forth  seised 
of  or  entitled  to  an  equal  third  part  or  share  of  all  the  estates  and  premises  devised 
by  the  will  [75]  of  the  said  Richard  Harland,  as  well  those  in  Cornborough  and  New- 
Park  as  in  Sutton,  Hnby,  and  the  city  of  York,  or  elsewhere,  and  the  estates  taken 
in  exchange  as  in  the  said  bill  mentioned,  except  the  leasehold  estates  for  lives  be- 
•jueathed  by  the  will  of  the  said  Phili])  Harland  as  the  residnary  legatee  of  the  said 
Richard  Hai'land  ;  and  that  the  said  Ann  Trigg,  in  like  manner,  was  seised  of  or 
entitled  to  an  eijual  third  part  of  all  the  estates  of  the  said  Philip  Harland,  and  the 
estates  taken  in  exchange,  as  in  the  bill  mentioned,  including  the  said  leaseholds  renew- 
able for  lives  to  which  he  liecame  entitled,  as  therein  mentioned  ;  and  that  the  said 
Elizabeth  Harland  and  Ann  Goodricke,  afterwards  Dame  Ann  Harland,  were  entitled 
to  the  other  two  third  parts  of  the  said  estates  ;  and  that  nnder  the  will  of  the  said 
Elizalieth  Harland,  the  said  Dame  Ann  Harland  became  entitled  to  the  share  of  the 
said  Elizabeth  Harland  in  the  said  estates  for  life,  with  remainder  to  the  Appellant 
Orfeiir  William  Kilvington  in  fee. 

The  bill,  alleging  that  the  Appellants  sometimes  pretended  that  there  was  in  exist- 
ence an  heir  ex  parte  paternd  of  the  said  Ann  Trigg,  charged  that  they  set  np  such 
pretence  merely  to  enable  them  wrongfully  to  continue  in  the  possession  of  the  said 
one  third  part  of  the  estates  and  hereditaments  late  belonging  to  the  said  Ann  Trigg, 
for  that  they  had  no  reasonal.ile  ground  whatever  for  making  such  pretence,  as  would 
appear  if  they  would  set  foith  the  actual  gronnds  on  which  tliey  made  such  pretences, 
and  who,  as  they  pretended,  was  such  heir  ex  parte  jiatervd,  and  where  he  resided, 
and  how  he  made  out  his  pedigree.  The  bill  further  charged,  that  the  Re-[76]-spon- 
dents  were  the  coheirs  at  law  of  the  said  Ann  Trigg,  and  as  such  entitled  in  the  shares 
in  the  said  bill  mentioned  to  the  estate  of  or  to  which  the  said  Ann  I'rigg  was  seised 
or  entitled  at  the  time  of  lier  decease,  and  to  a  proportionate  jiart  of  the  yearly  rent 
np  to  the  decease  of  the  said  Ann  Trigg,  and  to  one  third  of  the  rents  and  profits  of 
all  the  said  estates  accrued  dne  since  her  decease  ;  and  that  the  Appellants  had  respec- 
tively sold  and  disposed  of  .some  parts  of  the  said  estates,  and  had  received  the  purchase 
monies  for  the  same  ;  and  that  an  indemnity  had  been  given  to  the  pnrchasers  of 
the  said  estates,  or  some  of  them,  in  respect  to  the  claims  of  the  said  Ann  Trigg  or 
her  heirs  ;  and  that  the  Appellants,  or  some  or  one  of  them,  had  applied  such  pnrcliase 
money  to  their  own  nse.  and  had  also  exchanged  other  parts  of  the  said  estates  for 
other  lands  and  hereditaments,  and  had  intermixed  the  said  estates,  and  confused 
the  boundaries  thereof  ;  and  that  the  Respondents  were  nnaccjnainted  with  the 
particulars  thereof. 

The  bill  further  charged,  that  the  Respondents  were  desirous  of  proceeding  at 
law  to  recover  possession  of  the  one  third  part  of  the  estates  and  jiremises  descended 
on  them,  but  that  the  Appellants  intended  to  set  np,  nnless  restrained  by  injnnction, 
some  legal  outstanding  estate  vested  in  some  person  or  persons  as  trustee  or  trustees 
in  fee  simple,  or  for  some  terms  or  tenn  for  years  ;  and  that  the  said  Respondents 
conld  not  proceed  at  law  to  recover  such  of  the  said  hereditaments  and  premises 
as  had  been  conveyed  to  or  in  trust  for  the  Appellants  by  way  of  exchange,  inasmnch 
as  the  Respondents  had  not  the  legal  estate,  and  conld  not  procure  the  same  [77]  with- 
out the  aid  of  the  (!'onrt  ;  and  that  the  Appellants  at  times  pretended  that  there  were 
various  other  persons  who  have  some  interest  in  the  premises,  but  refused  to  discover 
who  they  were,  where  they  resided,  or  what  interest  they  claimed,  or  how,  when, 
and  from  whom  they  ac(|uired  the  .same  ;  and  that  the  agent  of  the  Respondents 
had  applied  to  iMr,  Brook,  the  solicitor  of  the  Ap]iellants,  or  of  .some  of  them,  and 
requested  to  lie  informed  who  were  the  persons  who  claimed  to  be  entitled  to  or  inter- 
ested in  the  said  hereditaments  and  premises,  but  the  said  Mr.  Brook  refused  or  declined 
to  give  anv  answer  to  snch  a]i])lication. 

875 


VIII  BLIGH  N.  S.  HARLAND  V.   EMERSON  [1834] 

The  bill  also  charged  that  the  Appellants  had  frequently,  by  correspondence  alid 
otherwise,  admitted  the  title  of  the  Kespondents  to  the  said  one  third  ])art  of  the  said 
hereditaments  and  premises,  or  some  part  tliereof,  and  that  they  had  corresponded 
together  and  with  various  persons  relative  to  the  circumstances  aforesaid,  and  in  such 
correspondence  the  facts  and  circumstances  in  the  said  bill  set  forth,  or  some  of  them, 
had  been  admitted  or  noticed  ;  and  that  the  Appellants  had  now,  or  lately  had,  in 
'  tiieir  possession  or  power  the  title  deeds  and  evidences  of  title  of  the  several  estates 
in  the  bill  mentioned,  or  some  of  them,  or  some  part  thereof,  and  also  divers  other 
deeds,  writings,  evidences  of  title,  accounts,  books  of  account,  letters,  notes,  copies 
of  or  extracts  from  letters,  notes,  vouchers,  documents,  papers,  and  writings  of  or 
relating  to  the  said  several  estates  and  premises,  or  some  of  them,  or  to  the  share  and 
interest  of  the  said  Ann  Trigg  therein,  and  relating  to  the  rents  and  profits  of  the 
said  hereditaments  and  premises,  which  had  accrued  since  the  death  of  the  said  Ann 
'I'rigg,  or  relating  to  the  several  mat-[78]-ters  in  the  said  bill  contained,  from  which, 
it  produced,  the  truth  thereof  would  appear. 

The  bill  prayed  that  it  might  be  declared  that  the  Respondents,  James  Lloyd 
Emerson,  Jane  Louisa  Walcot,  and  Edmund  George  Denham,  as  the  coheirs  of  the 
said  Ann  Trigg,  the  only  daughter  of  the  said  John  Harland,  were  entitled  in  the 
respective  shares  in  the  said  bill  mentioned  to  the  proportionate  part  of  the  yearly 
rent  of  £300  up  to  the  day  of  the  decease  of  the  said  Ann  Trigg,  and  to  one  equal  third 
part  or  share  of  and  in  the  freehold  and  renewable  leasehold  estates  devised  by  the 
.^aid  recited  wills  of  the  said  Richard  Harland  and  Philip  Harland  respectively,  and 
in  the  estates  taken  in  exchange  for  the  same  respectively,  and  of  the  rents  and  profits 
thereof  respectively  accrued  due  since  the  decease  of  the  said  Ann  Trigg  ;  and  that 
an  account  or  accounts  might  be  taken,  by  and  under  the  direction  and  decree 
of  the  said  court,  of  the  freehold  and  renewable  leasehold  estates,  devised  by  the  said 
wills  of  the  said  Richard  Harland  and  Philip  Harland  respectively,  and  of  the  estates 
taken  in  exchange  for  the  same  respectively,  and  of  the  situations,  boundaries,  and 
value  and  extent  thereof  respectively  ;  and  that  it  might  be  referred  to  one  of  the 
masters  of  the  said  court,  to  inquire  and  ascertain  whether  any  and  what  part  or 
jjarts  of  the  said  estates,  or  any  of  them,  had  at  any  time  or  times  since  the  respective 
deaths  of  the  said  Richard  Harland  and  Philip  Harland  been  sold  or  exchanged,  and 
when  and  by  whom  and  to  whom,  and  for  what  prices  or  sums  of  money,  or  for  other 
lands  and  hereditaments,  and  whether  the  same  had  been  properly  sold  and  exchanged, 
and  by  whom  the  purchase  monies  for  such  parts  [79]  thereof  as  had  been  sold  had 
been  received,  and  how  the  same  had  been  applied  or  disposed  of  ;  and  that  one  third 
of  such  purchase  money  might  be  decreed  to  be  paid  and  secured  to  and  for  the  benefit 
of  the  said  Resjxmdents  in  the  proportions  following  ;  (that  is  to  say,)  that  one  equal 
fourth  part  thereof  might  be  secured  for  the  benefit  of  the  said  Respondent  James 
Lloyd  Emerson  during  his  minority,  that  one  other  fourth  part  thereof  might  be 
paid  to  the  .said  Respondent  Jane  Louisa  Walcot,  and  that  the  remaining  two  fourth 
parts  thereof  might  be  secured  for  the  benefit  of  the  said  Respondent  Edmund  George 
Denham  during  his  minority  :  and  that  an  account  might  be  taken  of  the  rents, 
issues,  and  profits,  of  the  several  estates  and  hereditaments  respectively  possessed 
or  received  by  the  Appellants  William  Harland,  William  Charles  Harland,  and  Orfeur 
William  Kilvington,  or  any  or  either  of  them,  or  by  any  person  or  persons  by  their 
or  any  of  their  order,  since  the  decease  of  the  said  Ann  Trigg,  and  of  the  application 
thereof  ;  and  that  the  Appellants  might  be  decreed  to  ]3ay  one  equal  third  pai-t  of 
the  amount  of  such  rents,  issues,  and  profits  to  the  said  Respondents  in  the  shares 
and  proportions  aforesaid  :  and  that  the  shares  of  the  said  Respondents,  James  Lloyd 
Emerson,  and  Edmund  George  Denham  respectively,  in  the  said  one  third  of  the 
rents  and  profits,  might  be  secured  and  applied  for  their  benefit,  during  their  respective 
minorities,  under  the  direction  of  the  said  Court ;  and  that  a  partition  and  division 
of  the  said  estates  and  premises  between  and  among  the  Appellants  and  the  said  Re- 
spondents, according  to  their  respective  estates  and  interests,  might  be  made  by  and 
under  the  decree  [80]  of  the  said  Court  ;  and  that  one  or  more  commission  or  com- 
missions might  be  issued  out  of  the  said  Court,  directed  to  proper  per.sons  to  make 
such  partition  ;  and  that  the  said  estates  might  be  conveyed  in  severalty  to  the  persons 
entitled  thereto  upon  such  partition  ;  and  that  all  proper  parties  might  be  decreed 
to  join  in  making  such  partition  and  division,  and  in  executing  all  necessary  convev- 

876 


HARLAND  V.   EMERSON  [1834]  VIII  BLIGH  N.  S. 

;mci>s  for  oft'octuatiiif;  tho.  same:  and  that  the  several  title  deeds,  writinf^s,  and  evidences 
(if  title  of  and  relating;;  to  the  said  estates,  might  be  lirongiit  inlo  tiie  s;iid  Coui't  for 
safe  custody  ;  and  that  some  proper  ]>ersou  might  be  ajipointed  to  collect  and  receive 
the  rents,  issues,  and  profits  of  the  said  estates;  and  that  the  Appellants  might  be 
restrained  by  injunction  from  setting  up  any  outstanding  term  or  terms  afl'ecting 
the  said  hereditaments  and  premises,  in  any  action  or  actions  at  law  which  the  Re- 
spondents might  be  advised  to  bring  for  establishing  their  title  to  the  aforesaid  one 
third  part  of  the  said  hereditaments  and  premises  ;  and  that  all  proper  and  necessary 
ilirections  might  be  given  for  the  several  purposes  aforesaid,  and  for  further  relief. 
The  Appellants  appeared  to  the  hill,  and  put  in  the  following  plea  : — 
'■  These  Defendants  by  protestation  not  confessing  or  acknowledging  all  or  any 
"  of  the  matters  and  things  in  the  said  bill  of  complaint  contained  to  be  true,  in  such 
'"  manner  and  form  as  the  same  are  therein  set  forth,  do  plead  to  the  whole  of  the 
"  said  bill,  and  for  plea  say  that  Lois,  the  wife  of  Timothy  Morine,  of  Wetherhy,  iii 
■'  the  county  of  York,  gentleman,  formerly  Lois  Harland,  was  at  the  death  of  Ann 
"  Trigg,  in  the  .said  bill  named,  and  now  is,  heir  at  law  of  the  said  Ann  Trigg,  ex 
"  [81]  jxirte  paternd  of  the  whole  blood,  all  which  these  Defendants  aver  to  be  true, 
"  and  are  ready  to  prove  the  same  as  this  honourable  Coui't  shall  direct  ;  and  these 
"  Defendants  do  plead  the  same  to  the  whole  of  the  said  bill  of  complaint,  and  humbly 
"  demand  the  judgment  of  this  honourable  Court  whether  they  ought  to  be  compelled 
"  to  make  any  further  or  other  answer  thereto." 

The  matter  of  the  plea  came  on  to  be  argued  before  his  Honour  the  Vice-Chancellor, 
on  the  4th  of  May,  1 830,  when  his  Honour  held  the  plea  to  be  insufficient,  and  ordered 
the  same  to  be  overruled,  with  costs.  The  Appellants,  conceiving  themselvesaggrieved, 
appealed  from  the  said  order  to  the  Lord  Chancellor,  who,  on  the  Appellants  con- 
senting to  pay  such  costs  as  the  ('oui-t  might  award,  appointed  the  same  matter  to 
be  reheard  in  the  ordinary  course. 

The  matter  of  the  plea  was  heard  by  Lord  Lyndhurst,  then  Lord  Chancellf)r, 
on  the  0th  day  of  August,  ISoO  :  no  judgment  was  given  thereon  before  his  lordship 
resigned  the  great  seal ;  but  the  parties  in  the  suit  having  consented  to  receive  his 
judgment  in  the  matter.  Lord  Lyndhurst,  on  the  id  of  March,  1831,  delivered  the 
following  judgment  in  writing  : — 

"  In  the  case  of  Emerson  v.  Harland,  I  am  of  opinion  that  the  plea  was  properly 
"  overruled,  and  that  there  are  parts  of  the  charge  in  the  bill  which  require  the  plea 
"to  be  accompanied  with  an  answer  and  discovery,  according  to  the  principle  laid 
"  down  in  Saunders  r.  King,  (>  Maddock  [61]  ;  and  Gun  v.  Prior,  1  Cox  [197]. ' 

An  order  overruling  the  plea  was  accordingly  [82]  drawn  up,  bearing  date  the 
2-2d  day  of  November,  1830. 

The  appeal  was  against  this  order. 
For  the  Appellants,  Mr.  Swan.ston  and  Mr.  Wigram. 

This  is  an  affirmative  plea,  the  truth  of  which  the  pleader  undertakes  to  verify. 
Until  the  truth  or  falsehood  of  the  plea  appears,  no  fiirther  answer  can  be  required. 
If  true,  it  is  a  bar  to  the  claim,  and  the  bill  must  be  dismissed.  The  Appellants  by 
this  plea  seek  to  protect  themselves  against  the  expense  in  which  they  would  be  in- 
volved by  answer.  This  is  the  principle  of  the  rule  laid  down  by  Lord  Redesdale  in 
his  Treatise.  *  The  mischief  of  compelling  discovery  where  the  case  may  be  reduced  to 
one  point  is  illustrated  in  the  .same  book.t  Lord  Thurlow  at  first  overruled  a  negative 
plea,!  but  afterwards  doubted^  of  the  correctness  of  that  decision,  from  the  conse- 
quence of  permitting  a  party,  by  alleging  a  false  title,  to  compel  a  discovery  of  private 
transactions.  Since  the  time  of  Lord  Thurlow,  negative  pleas  have  been  always 
allowed.]!  This  is  an  affirmative  plea,  but  it  is  argued  that  it  must  be  supported  by 
an  answer.  Now  this  plea  puts  in  issue  whether  the  I'laiutift'  is  heir,  and  any  answer 
as  to  the  evidence  of  that  fact  wotdd  overrule  the  plea  according  to  the  practice  and 
rule  as  stated  by  Lord  Redesdale.H     This  plea  was  overruled  on  the  authority  [83] 

*  P.  283.  4th  ed.  f  P.  230. 

X  Newman  v.  Wallis,  2  B.  C.  C.  142.  §  Hall  r.  Noyes,  3  B.  C.  C.  483. 

II  Drew  V.  Drew,  2  V.  &  B.  1.59.     Saunders  r.  Kin?.  0  Mad.  01.     Tliring  v.  Edgar, 
2  Sim.  &  Stu.  274. 
1  F.  299. 
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oi  cases,*  the  correctness  of  wliieli  we  do  not  dispute,  but  they  nro  inapplicable  to 
this  bill  and  pica.  In  the  bill  in  tliis  case  there  is  no  special  cliarf^c  of  facts  as  evidence 
of  the  Plaintifl"s  title,  (ieneral  alleviations  will  not  entitle  a  I'laintiH'  to  a  discovery.! 
As  to  the  docunients  of  title,  the  ipiestion  is  upon  motion  for  the  production.  The 
rule  as  to  the  form  of  plea  appears  by  the  decision  in  Thring  r..  Edgar  [2  Sim.  &  St. 
274],  where  it  was  held  that  an  answer  to  the  allegation  covered  by  the  plea  overrules 
it.  That  the  facts  of  which  discovery  is  sought  must  be  specially  charged  as  evidence 
of  the  Plaiiitifl"s  title,  apjjeai's  in  i'ennington  r.  Beechey,|;  and  later  cases S  coiifii'iii 
the  rule  more  forcibly.  \\'lifi-e  fraud  is  charged,  or  an  allegation  made,  which,  if 
true,  would  destroy  the  ])lca,  that  charge  or  allegation  must  be  answcretl.  Rut  this 
is  not  such  a  case. 

The  Plaintiff'  may  be  entitled  to  a  discovery  of  all  facts  which  make  out  his  own 
case,  not  of  those  which  make  out  the  Defendant's  case.  He  has  no  right  to  inquire 
into  the  grounds  of,  or  to  fish  out  the  evidence  for  the  defence  which  this  bill  seeks. 
The  question  raised  by  the  plea  is,  whether  a  third  person  has  a  title,  which  would 
displace  the  alleged  title  of  the  Plaintiff'.  Jf  the  Defendants  df)  not  make  out  the 
affirmative  fact  alleged  in  their  plea,  the  title  of  the  Plaintifl's,  as  heirs  ex  parte  maternd, 
is  admitted  by  the  form  of  the  jilea.  The  possession  of  documents  which  show  that 
title  as  charged  [84]  by  the  bill  is  also  admitted  by  the  plea,  and  no  discovery  is 
wanted. 

For  the  Respondents,  Mr.  Knight  and  Mr.  Spence. 

This  is  a  mere  question  of  title,  not  a  forfeiture  or  crimination.  The  party  under 
whom  the  Plaintiff's  claim,  was  seised  as  a  pvirchaser.  They  cktini  as  heirs  on  the  jiart 
of  the  mother  ;  and  in  deducing  the  title  from  that  person,  it  is  indispensable  to  show 
tliat  there  is  no  heir  on  the  part  of  the  father.  The  plea  to  meet  that  case  is,  that 
there  exists  an  heir  on  the  part  of  the  father  ;  and  yet  it  is  argued  that  it  is  not  a 
negative  plea.  As  to  the  charge  that  the  Defendants,  in  correspondence  with  each 
other,  and  third  persons,  have  admitted  the  title  of  the  Plaintiffs,  it  is  contended 
that  the  usual  words,  "  that  as  evidence  of  the  title,  etc.,"  are  not  added  to  the  charge. 
But  if  it  apjiears  by  necessary  construction  that  they  are  evidence,  it  cannot  be  re- 
([uisite  to  add  the  mere  form  of  the  words  ;  and  it  is  settled  by  many  authorities,!! 
that  if  facts  are  charged  by  the  Plaintif!'  in  his  })ill,  which  are  evidence  of  his  title, 
the  Defendant  c.annot  by  plea  refuse  a  discovery  as  to  those  facts.  Where  a  bill  charged 
that  an  account  was  kept,  although  it  omitted  the  words  "'  as  evidence  of  the  agrec- 
"  ment,"  a  ])lea  not  accom])anied  by  an  answer  denying  the  fact  of  keeping  the  account 
was  overnded.  The  principle  is,  that  if  the  bill  charges  eoUatei'al  facts  which  in  their 
nature  must  be  evidence  of  the  title  on  which  the  Plaintiff'  stands,  these  charges 
must  be  answered.  If  there  is  in  the  bill  any  allegation  which,  if  admitted,  might 
be  used  to  disprove  the  [85]  plea,  the  Defendant  cannot  by  plea  protect  himself 
from  that  discovery. 

Mr.  Wigram  in  reply  : 

The  admission  of  a  party  as  to  the  title  of  another  cannot  be  the  subject  of 
discovery.  It  cannot  be  used  as  an  admission.  In  Evans  r.  Harris  [2  V.  &  B.  Sfil], 
and  Jones  r.  Davis  [10  Ves.  2(il],  special  facts  were  charged  as  evidence  of  the  Plaintiff's 
title,  and  not  affecting  an  affirmative  issue,  as  in  this  case,  which  the  Defendant  had 
taken  ujion  himself  to  prove.  If  the  common  form  of  charge  as  to  books  and  docu- 
ments will  entitle  a  Plaintiff  to  discovery,  notwithstanding  such  a  plea,  all  the  mischief 
contemplated  and  explained  by  Lord  Redesdale  in  his  Treatise  will  be  admitted. 

In  the  course  and  at  the  conclusion  of  the  argument,  the  Lord  Chancellor  made 
the  following  observations  : — 

There  was  a  case  IT  in  which  the  Defendants  were  allowed  to  put  in  a  double  plea  : 
first,  that  the  assets  were  personal ;  and  secondly,  if  real,  then  that  the  party  was  a 


*  (Jun  r.  Prior,  1  Cox,  197.     Saunders  r.  King,  6  Mad.  (il. 
t  Jones  r.  Jones,  3  Meriv.  Kil.     Freitas  r.  Dos  Santos,  1  Y.  tt  J.  574. 
+  2  Sim.  &  Stu.  2.32. 

S  Tarleton  r.  Hornby,  2  Younge,  172.     Hardman  v.  Ellames,  2  M.  &  K.  7.'V2. 
Jl  Evans  r.  Harris,   2  V.  &  B.     Jones  i\  Davies,  16   Ves.  2<"i2-387.     'fbi-ing 
Edgar.  2  Sim.  &■  Stu.  274. 

If  Gibson  r.  Whitehead,  4  Mad.  241. 
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trader  at  the  time  of  liis  death,  J'liis  is  coiUrary  to  the  cstaliHslied  i-ide  ot  pleading, 
and  1  tliiiik  has  been  overruled. 

In  this  case  the  Defendants  plead,  in  substance,  that  the  FiaintiH's  arc  not  heirs, 
and  propose  to  falsify  the  title  which  they  set  up  as  heirs  ex  jiarte  maternd,  by  j)roving 
that  there  is  in  existence  an  heir  ex  parle  paternd.  But  is  the  case  made  by  the  bill 
in  the  particulars  eh;\rn;ed,  one  which  would  be  cajiable  of  proof  oi-  illustration  by 
the  disclosure  of  facts,  of  which  a  discovery  is  sought  by  the  bill  I  [86]  It  is  urged 
on  general  principles  that  discovery  ought  not  to  be  compelled,  if  on  proof  of  the 
matter  of  the  plea  it  will  appear  that  the  Plaintiff  has  no  title.  But  if  the  title  would 
in  part  be  proved  by  discovery  of  the  fact  charged,  does  not  that  raise  a  distinct  case, 
and  form  a  ground  of  exception.  Can  a  Defendant  to  such  a  bill  suppress  or  evade 
the  discovery  by  a  simple  denial  of  the  title  generally  %  That  cannot  be  the  oftice 
of  a  negative  plea,  or  of  any  plea. 

I  purpose  to  take  a  little  time  to  consider  the  authorities  cited,  particularly 
Hardnianr.  EUames,  *  a  case  which  I  decided  after  much  consideration.  At  present 
1  am  dispo.sed  to  advise  the  House  to  affirm  the  judgment. 

The  Lord  Chancellor. — This  was  a  question  arising  entirely  upon  the  pleadings 
in  the  cause  ;  and  though  I  had  little  doubt  at  the  time,  as  1  then  stated,  and  inclined 
strongly  to  the  opinion  of  the  Court  below,  for  the  reasons  I  shortly  threw  out,  in  the 
course  of  Mr.  Knight's  argument,  who  appeared  as  counsel  for  the  Respondent,  yet 
I  took  the  liberty  of  delaying  the  further  j)roceedings  in  the  cause,  until  I  should  be 
enabled  to  look  into  Hardman  r.  Ellames,  *  which  lately  gave  rise  to  a  good  deal  of 
discussion  in  the  Court  of  Chancery,  and  in  which  1  had  the  misfortune  to  differ  from 
the  Court  below.  1  have  since  that  looked  into  all  these  cases,  Hardman  v.  Ellames,  * 
Thring  v.  Edgar,*  and  Saunders  v.  King,*  decided  by  the  same  learned  judge.  I 
have  also  looked  into  Jones  and  Davies, *  Newman  and  Wallis, *  and  other  cases. 
[87]  Newman  v.  Wallis  was  a  plea  of  no  heir,  which  Lord  Thurlow  held  bad,  but 
he  changed  his  opinion  upon  that  subject.  In  a  subsequent  ca.se.  Hall  and  Noyes, 
he  admitted  he  was  wrong,  and  took  a  new  view  of  the  subject.  The  East  India 
Company  and  M'Cregor  f  is  another  case.  I  have  gone  through  the  whole  of  these 
cases,  because,  as  I  ditt'ered  with  the  Court  below  in  Hardman  and  Ellames,  I  thought 
possibly,  on  a  reconsideration  of  the  ease,  I  might  change  that  opinion.  I  have  risen 
from  the  discussion  and  view  of  the  cases  greatly  confirmed  in  the  opinion  I  had  in 
Hardman  and  Ellames  ;  and  although  it  has  no  very  immediate  reference  to,  nor  is 
it  decisive  of,  the  present,  I  thought  it  might  let  in  some  light  on  the  present  case. 
I  found  a  consistency  in  principle  in  all  these  cases  ;  and  where  they  ditter-the  one 
from  the  other,  the  doctrine  and  practice  must  generally  be  considered  as  settled 
by  the  last  decision.  I  find  no  reason  whatever  to  doubt  the  judgment  which  has 
been  pronounced  by  the  Courts  below.  The  case  was  twice  decided,  first  by  the 
Vice-Chancellor,  and  secondly  by  Lord  Lyndhurst,  who  immediately  afterwards 
quitted  the  Great  Seal,  and  who  was,  by  the  consent  of  the  parties,  allowed  to  deliver 
his  judgment  in  writing  ;  it  stands  dated,  for  regularity's  sake,  on  '2'2A  of  November. 
I  move  your  Lordships  that  this  appeal  be  dismissed,  and  the  judgment  affirmed 
with  costs  ;  the  co.sts  not  to  exceed  £150. 

Judgment  affirmed. 


[88]  Richard  Badham  Thornhill,  Elizabeth  Thokniiill,  Widow,  G.  King 
Thornhill,  James  Badham  Tiiounhill,  Ann  Eye,  otherwise  Thornhill, 
Widow,  and  Sophia  Godsell,  otherwise  Thornhill,  Widow, — Apjjellants ; 
Frederick  Hall, — Respondent  [1834]. 

[Mews'  Dig.  XV.  134-2.     S.C.  2  CI.  &  F.  22.] 

T.,  by  his  will,  after  bequeathing  to  his  wife  and  a  married  daughter  and  an 
infant  son  portions  of  a  profit-rent  of  lands  held  by  him  on  lease  in  Ireland, 
and  stating  that  the  account  of  his  profit-rents  would  be  found  in  his  new 


*  Qua  snpri)  [2  My.  I-  K.  7.32].  t  2  Sim.  542. 
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rent-book,  and  after  reciting  tluit  it  appeared  by  tlie  rental  tbat  tberc 
was  a  profit-rent  of  £(j74  (arising  from  a  leasehold,  called  Tbornhill  Hall), 
which  he  apportioned  between  his  eldest  and  his  third  son,  the  will  con- 
tained the  following  clause  :  ''  And  whereas  there  also  appears  on  the 
"  lands  of  Killeen,  over  and  above  the  head-rent  of  the  same,  a  profit-rent 
"  of  £251,  I  bequeath  £200  yearly  of  the  above  profit-rent  to  my  second 
"  son,  R.  K.  T.,  for  his  own  sole  use  and  benefit  during  the  term  of  the 
"  said  lease,  being  for  mine,  his  own,  and  his  brother  Geoi-ge's  life,"'  etc. 
The  testator  then  by  his  will  proceeded  to  recite  the  amount  of  other  profit- 
rents  appearing  in  his  rental-book,  and  to  bequeath  them  to  others  of 
his  sons.  The  will  then  contained  the  following  clauses  and  provisions  : — 
"  And  whereas  there  appears  out  of  the  lands  of  K.,  as  now  set,  a  profit- 
'■  rent  of  £392  Is.  7^d.  sterling,  out  of  the  same,  over  and  above  the  head- 
'■  rent  of  the  same  ;  now  be  it  known,  that  1  leave  and  bequeath  £100 
"  yearly  of  the  same  to  each  of  my  three  daughters,  Ann,  Caroline  and 
"  JElizabethThornhill  ;  the  residue  of  the  said  profit-rent,  being  £92  Is.  7^d. 
'■  sterling,  I  leave  to  my  fifth  son,  Badham  Thornhill,  for  his  sole  use  and 
"  benefit,  together  with  all  future  benefits  and  emoluments  arising  out 
"  of  the  same,  except  as  before  excepted.  And  whereas  there  appears  a 
'■  profit-rent  of  £79  15s.  ster-[89]-ling  arising  out  of  part  of  Thornhill 
"  Lawn,  set  by  lease  to  Robert  Lewis,  not  included  or  mentioned  in  the 
"  demesne  and  lands  of  Thornhill  Lawn  before  mentioned  ;  now  be  it 
"  known,  I  leave  said  rent,  not  subject  to  pay  any  part  of  the  head-rent, 
"  that  being  already  paid  by  the  demesne  and  lands  of  said  place,  the  above 
"  profit-rent,  as  follows,  viz. — £30  yearly  of  the  same  to  my  daughter  Ann 
'■  Thornhill.  £29  15s.  to  my  daughter  Caroline,  and  £20  sterling  to  my 
"  daughter  Eliza,  in  addition  to  the  sums  of  £100  each  left  them  out  of 
"  Knockanevin,  together  with  all  future  advantages,  if  any  should  arise, 
'•  out  of  the  same,  held  by  said  Robert  Lewis  ;  and  further,  if  any  of  the 
"  above  legatees  should  die,  or  die  unmarried,  I  leave  the  property  be- 
"  queathed  to  them,  with  all  benefit  arising  out  of  the  same,  to  be  divided 
"  equally,  share  and  share  alike,  among  the  survivor  or  survivors  of  them. 
"  And  also,  in  like  manner,  if  any  of  the  lives  in  the  leases  should  die,  so 
"  as  to  leave  any  of  the  said  legatees  unprovided  for,  by  the  lapse  or  fall 
"  of  said  life  or  hves  in  any  of  the  above  bequests,  that,  in  such  case,  a 
"  proportion  shall  be  deducted  from  the  bequest  of  each,  to  make  up  the 
■  deficiency  by  the  determination  of  such  lease,  as  it  shall  so  happen  to 
'■  fall,  in  proportion  to  the  loss  sustained,  and  in  proportion  of  the  pro- 
"  perty  of  the  survivor  or  survivors." 

Then  after  specifying  certain  monies  recovered  by  decree  and  owing  to  him 
upon  bond  and  otherwise,  and  directing  that  they  should  be  applied  to 
pay  his  bond  and  judgment  debts,  he  proceeded  to  leave  "  the  residue 
'■  or  overplus  of  the  same  to  be  divided  equally  among  all  my  legatees, 
"  wife,  and  children  mentioned  in  this  will,  Mrs.  Godsell  included,  ex- 
"  cept,"  etc.  "  The  residue  of  all  my  property  real  and  personal  to  be  sold 
"  and  disposed  of,  £100  of  the  same  to  be  given  to  my  wife  for  her  present 
"  support — the  residue  to  be  divided  among  my  three  daughters.  Ann, 
"  Caroline  and  Eliza,"  etc.  and  then  he  incidentally  directed  that  his  eldest 
sonshouldpay  to  J.  F.  "£10  vearly  during  his  life  out  of  Thornhill  Lawn." 

Held,  that  the  clause  of  survivorship  applied  only  to  the  bequest  to  the  daugh- 
ters ;  and  upon  the  whole  context  of  the  will,  that  the  absolute  bequest 
to  R.  K.  T.  of  the  profit-rent  of  £200  was  not  cut  down  to  a  life  estate, 
with  an  executory  devise,  over  upon  his  dying  unmarried,  to  the  surviving 
legatees. 

[90]  James  Badham  Thornhill  made  his  will,  which  was  duly  attested,  for  pass- 
ing real  estates,  and  bore  date  the  5th  December  1791,  as  follows  : — 

"  In  the  name  of  God,  Amen.  I,  James  Badham  Thornhill.  of  Thornhill  Lawn, 
in  the  county  of  Limerick,  being  of  perfect,  sound  and  disposing  mind  and  memory, 
praise  to  Almighty  God  for  the  same,  do  make  and  ordain  this  my  last  will  and  testa- 
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ment,  in  rnaniior  and  form  following'  (that  is  to  say)  :  First,  I  rovokc  and  make,  mill 
and  void  all  former  will  or  wills  by  me  made.  Next,  there  appears  arising  to  me  out 
of  the  farm  and  lands  of  Flemingstown,  I  hold  by  a  lease  of  lives  under  the  liight 
Honourable  Lord  and  Lady  Kingsborough,  a  ])rofit  rent  of  £2;i;}  10s.  od.  sterling 
at  this  day  over  and  above  the  head  rent  of  the  same.  1  leave  and  bequeath  to  my 
dearly  beloved  and  best  of  wives,  Elizabeth  Thornhill,  £200  yearly  of  tlie  said  profit 
rent,  for  her  sole  use  and  benefit  during  her  life,  and  at  her  decease  £50  yearly  out 
of  the  same  to  my  eldest  daughter  Sophia  Godsell,  for  her  own  sole  use  and  benefit  ; 
this  given  more  as  a  token  of  the  great  regard  and  affection  I  bear  her,  than  thinking 
it  necessary  to  give  her  any  more,  being  sensible,  in  giving  her  the  £1.500  she  got 
as  a  marriage  portion,  I  gave  her  a  child's  share,  and  got  a  suitable  provision  for  her. 
The  other  £150  yearly  1  leave  to  my  wife,  Elizabeth  Thornhill,  to  bequeath  to  which 
of  our  children  she  thinks  most  deserving  of  it  by  their  duty  and  affection  to  her, 
should  she  outlive  me  ;  should  she  not,  1  then  leave  it  in  the  hands  of  my  executors, 
to  form  a  fund  for  the  sujiport  of  such  of  our  [91]  children  as  shall  be  a  loser  by  the 
uncertain  tenure  of  my  property  bequeathed  to  them.  The  rest  of  the  profit  rent 
of  said  farm  of  Flemingstown,  being  £33  10s.  5d.  sterling,  together  with  all  future 
rises  on  it  over  and  above  the  £200  left  to  niy  wife,  I  leave  to  my  fourth  son,  James 
Badham  Thornhill,  now  a  minor  at  school  at  Portarlington,  in  part  of  what  I  intend 
for  his  support.  This  profit  rent,  with  all  the  other  profit  rents  and  bequests  of  mine, 
if  not  sufficiently  explicit  in  the  return  of  profit  rent  here  set  forth,  will  be  found 
in  my  new  rent-book,  made  up  for  March  1794  (four).  And  whereas  there  appears 
in  said  rental,  not  including  the  house  and  demesne  lands  of  Thornhill  Lawn,  over 
and  above  the  head-rents  of  the  same,  a  sum  of  £674  Is.  3-id.  sterling,  not  charging 
the  house  and  demesne  lands,  one  hundred  and  fifty  acres,  though  there  is,  I  believe, 
better  than  eighty  acres  more,  together  with  a  very  considerable  rise  on  the  same 
by  the  lands  now  out  of  lease,  and  to  be  set  together  with  the  benefit  arising  out  of 
the  same  by  the  trees  planted  by  me  on  said  lands  :  now  be  it  known,  that  I  leave 
£600  yearly  of  the  said  present  rent,  except  the  £74  Is.  3^d.  sterling,  arising  out  of 
the  same,  to  my  eldest  son,  Richard  Badham  Thornhill,  now  a  Lieutenant  in  his 
Majesty's  eighth  regiment  of  Light  Dragoons,  together  with  all  emoluments  and 
benefits  arising  out  of  the  same,  except  the  above  odd  sum  £74  Is.  3-^-d.  sterling, 
arising  out  of  the  same,  which  I  leave  to  my  third  son,  George  King  Thornhill,  for 
his  own  sole  use  and  benefit,  during  the  continuance  and  term  in  said  lease,  held 
likewise  under  the  aforesaid  Lord  and  Lady  Kingsborough,  and  place  every  con- 
fidence in  the  honour,  principle,  [92]  and  justice  of  the  said  Lord  and  Lady  Kings- 
borough, they  will  perform,  with  their  heirs  and  representatives,  that  promise  and 
engagement  the  said  Lord  Kingsborough  gave  under  his  hand,  on  which  the  present 
testator,  relying  on  the  honour  and  justice  of  the  said  Lord  Kingsborough  and  his 
family,  did  lay  out  and  expend  his  whole  property,  and  all  the  money  he  could  com- 
mand, on  said  lands  of  Thornhill  Lawn,  which  is  known  to  many  persons  now  living, 
and  visible  to  the  kingdom,  travelling  the  road  to  Cork,  and  made  such  improvements 
on  it  as  no  man  in  his  Majesty's  dominions  ever  did  or  ever  would  make  on  the  estate 
of  another  ;  but  the  reliance  placed  in  the  said  Lord  Kingsborough  and  his  family, 
which  he  has  no  doubt  they  will  fulfil  to  his  above  sons.  And  w^hereas  there  also 
appears  on  the  lands  of  Killeen,  in  the  county  of  Limerick,  taken  from  General  .Strat- 
ton  by  purchase,  and  by  him  taken  from  said  Lord  and  Lady  Kingsborough,  over 
and  above  the  head  rent  of  the  same,  a  profit  rent  of  £251  3s.  4-^-d.  sterling,  at  this 
day  :  Now  be  it  known  1  leave  and  bequeath  £200  yearly  of  the  above  profit  rent 
to  my  now  second  son,  Robert  King  Thornhill,  now  a  captain  in  his  Majesty's  Royal 
Irish  regiment  of  Artillery,  doing  duty  on  the  Continent,  for  his  own  sole  use  and 
benefit,  during  the  term  of  said  lease,  being  for  mine,  his  own,  and  his  brother 
George's  life  ;  the  residue  being  £51  3s.  4^d.  sterling,  I  leave  to  his  brother,  my  now 
third  son,  George  King  Thornhill,  for  his  own  sole  use  and  benefit  ;  any  benefit 
arising  out  of  said  lease  of  Killeen,  by  rise  of  rent  or  times,  to  be  for  the  benefit  of  my 
said  son  Robert,  except  as  before  excepted.  And  whereas  there  also  appears  [93] 
out  of  the  farm  and  lands  of  Lisnalanift",  taken  from  said  Lord  and  Lady  Kingsborough, 
a  jjrofit  rent  of  £51  14s.  sterling,  at  this  day  over  and  above  the  head  rent  of  the  same, 
during  the  lives  of  the  said  Robert  and  (4eorge  :  now  be  it  known,  that  I  leave  and 
bequeath  the  same  to  my  now  said  third  son,  George  King  Thoridiill,  together  with 
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all  einoluments  and  benefits  ont  of  said  lease,  for  his  sole  use  and  benefit  duriiiK  said 
term.  And  whereas  there  appears  a  profit  rent  arising  to  nie  out  of  a  dwelling-house 
in  the  Square  of  Mitchelstown,  and  other  houses  and  land  near  said  town,  a  profit 
rent  at  this  day  of  £48  1  Is.  sterling,  over  and  above  the  head  rent  of  the  same,  being 
for  leases  of  lives  and  years,  and  the  lands  for  years  only  :  now  be  it  known,  I  leave 
and  bequeath  the  same,  with  all  benefits  and  advantages  arising  therefrom  to  my 
now  fourth  son,  James  Badham  Thornhill,  for  his  sole  use  and  benefit.  And  whereas 
there  also  appears  out  of  the  lands  of  Coolenamahogue,  taken  from  said  Lord  and 
Lady  Kings  borough,  and  now  in  the  tenancy  and  occupation  of  Dunlea,  Lyne,  and 
Shean,  a  sum  or  profit  rent  of  £G5  lOs.  sterling,  over  and  above  the  head  rent  of  the 
same  :  now  be  it  known,  I  leave  and  bequeath  the  said  profit  rent,  with  all  emolu- 
ments and  advantages  of  .said  lease,  to  my  son,  James  Badham  Thornhill,  except 
£10  yearly  of  the  same,  which  sum  he  is  to  pay  yearly  out  of  the  same  during  said 
term  to  my  fifth  son,  Badham  Thornhill,  his  brother,  now  at  Portarlington  school 
with  him.  And  whereas  there  appears  out  of  the  lands  of  Knockanevin  a  lease  I 
purchased  from  Hugh  Inglesby  Massy,  esquire,  under  the  said  Lord  and  Lady  Kings- 
borough,  at  this  day  as  now  set,  a  [94]  profit  rent  of  £392  Is.  7-^d.  sterling  out  of 
the  same,  over  and  above  the  head  rent  of  the  same  :  now  be  it  known,  that  1  leave 
and  bequeath  £100  yearly  of  the  same  to  each  of  my  three  daughters,  Ann,  Caroline, 
and  Elizabeth  Thornhill ;  the  residue  of  the  said  profit  rent,  being  £92  Is.  7  Jd.  sterling, 
I  leave  to  my  fifth  son,  Badham  Thornhill,  for  his  sole  use  and  benefit,  together  with 
all  future  benefits  and  emoluments  arising  out  of  the  same,  except  as  before  excepted. 
And  whereas  there  appears  a  profit  rent  of  £79  15s.  sterling,  arising  out  of  part  of 
Thornhill  Lawn,  set  by  lease  to  Robert  Lewis,  not  included  or  mentioned  in  the 
demesne  and  lands  of  Thornhill  Lawn  before  mentioned  :  now  be  it  known,  1  leave 
said  rent,  not  subject  to  pay  any  part  of  the  head  rent,  that  being  already  paid  by 
the  demesne  and  lands  of  said  place,  the  above  profit  rent,  as  follows,  viz.  £30  yearly 
of  the  same  to  my  daughter  Ann  Thornhill ;  £29  15s.  to  my  daughter  Caroline  ; 
and  £20  sterling  to  my  daughter  Eliza  ;  in  addition  to  the  sums  of  £100  each  left 
them  out  of  Knockanevin,  together  with  all  future  advantages,  if  any  should  arise 
out  of  the  same,  held  by  said  Robert  Lewis  ;  and  further,  if  any  of  the  above  legatees 
should  die,  or  die  unmarried,  I  leave  the  property  bequeathed  to  them,  with  all  benefit 
arising  out  of  the  same,  to  be  divided  equally,  share  and  share  alike,  among  the  sur- 
vivor or  survivors  of  them.  And  also,  in  like  manner,  if  any  of  the  lives  in  the  leases 
should  die,  so  as  to  leave  any  of  the  said  legatees  unprovided  for,  by  the  lapse  or 
fall  of  said  life  or  lives  in  any  of  the  above  bequests,  that,  in  such  case,  a  proportion 
shall  be  deducted  from  the  bequest  of  each,  to  nuike  up  the  deficiency  by  the  [95] 
determination  of  sucli  lease,  as  it  shall  so  happen  to  fall,  in  proportion  to  the  loss 
sustained,  and  in  proportion  of  the  property  of  the  survivor  or  survivors.  And 
whereas  there  appears  due  to  me,  out  of  the  estate  or  property  of  Edward  Badhani 
Thornhill,  Esq.  of  Castlekevin,  which  I  have  recovered  from  him  by  a  final  decree  in 
the  Court  of  Chancery,  made  up  by  one  of  the  Masters  of  said  Court,  which,  together 
with  the  interest  since  due,  amounts  to  better  than  £3000  ;  and  also  a  sum  of  £500, 
with  a  large  arrear  of  interest  arising  out  of  the  same,  due  to  me  by  the  executors 
of  the  Reverend  Thomas  Bunbury,  for  which  they  have  given  me  a  bond  of  one  Brad- 
shaws,  for  the  payment  of  the  same,  which  1  could  not  get.  And  whereas  there  also 
appears  due  to  me  by  Samuel  Godsell,  Esq.,  a  sum  of  money  I  was  obliged  to  advance 
to  Captain  Coote,  to  discharge  his  share  of  the  interest  and  reduce  the  principal  of 
our  bond  passed  to  the  said  Coote  for  £1 100,  which  principal  sum  is  paid  and  reduced 
to  £800,  including  the  money  paid  by  said  Samuel  Godsell  from  time  to  time,  as  will 
appear  by  our  accounts  of  the  same  :  now  be  it  known,  I  leave  the  above  sums  to  pay 
all  the  bond  and  judgments  debts  justly  due  of  me,  but  not  for  others'  debts  I  am 
security  for  ;  the  residue  or  overplus  of  the  same  being,  I  am  sure,  of  a  large  amount, 
I  leave  to  be  divided  equally,  share  and  share  alike,  among  all  my  legatees,  wife  and 
children  mentioned  in  this  will,  Mrs.  Godsell  included,  except  twenty  guineas  I  leave 
my  foster  brother,  John  Finn  ;  the  like  sum  to  Simon  Connors  ;  the  like  sum  to 
Catherine  Connors  ;  the  like  sum  to  James  Lynch  ;  and  ten  guineas  to  William 
Ryan,  in  token  of  my  regards  [96]  for  them  as  true,  honest,  and  faithful  servants  ; 
to  Ellen  Shanahan  five  guineas  ;  to  Nell  Finn  two  guineas  ;  to  Casey  and  Clifford, 
heliiers,  two  guineas  each.     My  house  in  Cork  I   leave  to  niv  said  wife,  Elizabeth 
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Tliornliill,  with  all  the  furniture,  etc.  contained  therein,  top;ctlier  with  such  of  my 
tnrniture,  plMte,  etc.  as  she  may  find  necessary  to  keep  foi'  tiie  iisi'  of  hei-  house,  'riie 
residue  of  all  my  projjert}',  real  and  personal,  to  be  sold  and  disposed  of  ;  £100  of 
the  same  to  lie  given  to  my  said  wife  for  her  present  sujiport  ;  t  he  residue  to  be  divided 
among  my  three  daughters,  Ann,  Caroline,  and  Kliza,  except  my  family  plate  ;  any 
left  after  my  wife  has  taken  what  she  wants,  to  be  given  to  my  eldest  son,  Richard, 
who  is  to  pay  my  foster  brother,  John  Finn,  during  his  life,  £10  yearly  out  of  Thorn- 
hill  Lawn.  For  John  Donovan,  if  living  with  me  at  the  time  of  my  decease,  and 
Timothy  Keogh,  five  guineas  each.  I  appoint  my  wife,  Pllizabeth  Thorrdiill,  my 
acting  execntor  in  this  will,  and  residuary  legatee,  as  1  entertain  the  highest  opinion 
of  her  honour,  principles,  and  justice.  I  also  aj)point  Sir  Charles  Burton,  Michael 
Oreen,  esq.  senior  and  junior,  and  Mr.  William  Wilstead,  my  assistant  executors  to 
my  said  wife,  Elizabeth  Thornhill." 

The  testator  executed  two  codicils  to  his  will,  which  are  not  material  to  the 
(juestion  at  issue.  He  died  on  the  1st  of  December  1790,  leaving  his  wife  and  all  his 
children  surviving  him. 

Upon  the  death  of  his  father,  Robert  King  Thornhill  entered  into  the  receipt 
of  the  rents  and  profits  of  the  lands  of  Killeen  and  its  subdenominations,  and  con- 
tinued to  receive  the  same  until  the  year  1(S()()  ;  when,  by  an  indenture,  bearing  date 
[97]  the  2()th  April  in  that  year,  for  valuable  consideration  he  conveyed  the  same 
to  Robert  Hall,  his  heirs  and  assigns,  during  the  lives  and  life  of  Robert  King  Thornhill 
and  George  King  Thornhill,  who  were  the  then  surviving  cestui  que  vies  named  in 
the  head  lease  under  which  the  lands  were  held  by  the  testator,  subject  to  the  annuity 
of  £51  3s.  4}d.  bec[ueathed  to  George  King  Thornhill,  and  to  an  annuity  of  £170 
])er  annum,  to  be  issuing  out  of  the  lands,  and  payable  to  Robert  King  Thornhill 
during  his  life. 

Immediately  after  the  execution  of  the  last-mentioned  deed,  Robert  Hall  entered 
into  po.ssession  and  receipt  of  the  rents,  i.ssues  and  profits  of  lands  of  Killeen  and  its 
subdenominations  ;  and  soon  after,  the  Appellant,  Richard  Badham  Thornhill,  wrote 
and  sent  to  Robert  Hall  a  letter,  dated  the  15th  September  1<~!00,  which  was  as 
follows  : — • 

"  I  will  make  good  to  you  the  treaty  of  Killeen,  in  case  I  should  have  it  in  my  power, 
to  be  declared  and  entitled  as  heir  at  law  for  my  father's  j)ro]ierty,  or  to  do  any  act 
to  fulfil  my  brother's  agreement  with  you,  as  far  as  those  learned  in  the  law  shall 
advise,  or  that  I  have  powers  to  that  purpose. 

(Signed)         R.  B.  Thoknhill." 

By  another  deed,  bearing  date  the  .'JOth  of  June  1804,  Robert  King  Thornliill, 
for  valuable  consideration,  released  the  lands  of  Killeen  and  its  subdenominations 
from  the  payment  of  the  sum  of  £5()  5s.  per  annum,  part  of  the  annuity  of  £170, 
reserved  by  the  deed  of  the  20th  April  1(S00. 

By  a  further  deed,  bearing  date  the  '27th  day  of  January  1817,  and  made  between 
Robert  King  Thornhill  of  the  one  part,  and  the  Respondent  of  the  other  part,  Robert 
King  Thornhill,  for  other  [98]  valuable  considerations,  assigned  to  the  Respondent 
the  residue  of  the  aniuuty  of  £170  granted  to  Robert  King  Thornhill  by  the  deed 
of  the  20th  of  April,  1800! 

By  indenture  bearing  date  the  30th  day  of  May,  1819,  Robert  Hall  conveyed  the 
lands  of  Killeen,  Ballyhourahan,  and  Ballyfaskeen,  with  other  estates  and  interests 
therein  mentioned,  upon  certain  trn.sts  therein  mentioned,  for  the  benefit  of  Robert 
Hall,  and  Catherine  his  wife,  for  their  respective  lives,  and  after  the  death  of  the 
survivor  of  them  in  trust  for  the  benefit  of  the  Respondent  :  and  upon  the  death 
of  the  survivor  of  them,  the  Respondent,  by  virtue  of  the  will  and  deeds  above  men- 
tioned, subject  to  the  anmiity  of  £51  3s.  4^-d.,  entered  into,  and  has  ever  since  been, 
and  is  now,  in  the  receipt  of  the  rents  and  pi'ofits  of  the  lands  of  Killeen  and  its  sub- 
denominations. 

Robert  King  Thornhill  died  on  the  1st  August,  1825,  without  having  been  married, 
and  left  the  Appellants,  Elizabeth  Thornhill,  his  mother,  and  his  brothers  Richard 
Badham  Thornhill,  (Jeorge  King  Thornhill,  James  Badham  Thornhill,  and  his  sisters 
Anne  Rye  and  Sophia  Godsell,  surviving  ;  his  other  brother  and  two  si.sters  having 
died  in  his  lifetime  :  and  the  .Appellants  upon  his  death  claiming  to  he  equally  entitled 
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.sliaie  and  .share  alike,  to  the  interests  in  the  lands  heqneathed  to  him  by  the  testator's 
will  in  Easter  term,  182G,  hronght  an  action  of  ejectment,  in  the  Pleas  side  of  liis 
Majesty's  Court  of  Exchequer  in  Ireland,  fur  the  recovery  of  the  possession  of  those 
lands. 

The  cause  was  tried  at  the  Limerick  Summer  Assizes  of  18"26,  when  a  special 
verdict  was  agreed  upon  by  the  counsel  on  both  sides,  for  the  purpose  [99]  of  having 
the  opinion  of  the  Irish  Court  of  Excheipier  upon  the  construction  of  the  will  of  the 
testator  with  respect  to  the  devise  to  Robert  King  Thornhill.  The  special  verdict 
came  on  for  argument  before  the  Irish  Court  of  Exchequer  in  Michaelmas  term,  lS-2(i, 
and  the  Court  on  the  opening  of  the  cause  suggested  that  the  devise  to  Robert  King 
Thornhill  passed  no  more  than  an  equitable  interest  to  him,  and  that  the  legal  estate 
in  the  lands  comprised  in  the  devise  had  descended  upon,  and  was  vested  in,  the  Ap- 
pellant Richard  Badham  Thornhill,  as  the  heir-at-law  of  the  testator;  and  the  Court 
was  pleased  to  respite  judgment  upon  the  special  verdict  until  the  then  ensuing  Hilary 
term,  for  the  purpose  of  enabling  the  Respondent,  in  the  interim,  to  file  a  bill  against 
the  Appellants  to  restrain  their  further  proceeding  in  the  ejectment  suit. 

The  Respondent  accordingly,  in  January,  18-27,  filed  his  bill  on  the  Equity  side 
of  the  Irish  Court  of  Exchequer  against  the  Appellants,  and  prayed  that  they  might 
be  restrained  by  injunction  from  proceeding  further  in  the  ejectment  suit,  and  that 
the  Respondent  might  be  decreed  to  be  entitled  to  the  estate  and  interest  in  the  lands 
of  Killeen,  Ballyhourahan  and  Ballyfaskeen,  devised  to  Robert  King  Thornhill  for 
the  lives  of  the  cestui  que  vies  named  in  the  lease  of  those  lands,  and  that  he  might 
be  quieted  in  the  possession  and  enjoyment  thereof  ;  and  that,  if  necessary,  the  Ap- 
pellant. Richard  Badham  Thornhill,  might  be  declared  a  trustee  for  the  Respondent 
in  respect  to  those  lands  and  premises,  and  might  be  decreed  to  execute  all  such  deeds 
as  might  be  necessary  to  validate  the  title  of  the  Respondent  thereto,  pursuant  [100]  to 
the  undertaking  and  agreement  to  that  effect  contained  in  his  letter  of  the  15th 
September,  1 800,  and  that  the  Appellants,  or  such  of  them  as  the  Court  should  think 
bound  so  to  do,  might  be  obliged  to  repay  to  the  Respondent  the  cost  and  expenses 
of  the  suit  and  of  all  the  proceedings  at  law. 

The  Respondent  obtained  the  common  injunction,  restraining  the  Appellants 
from  proceeding  at  law,  until  answer  or  further  order. 

The  Appellants  put  in  answers  to  the  bill,  wherein  they  admitted  the  purchases 
m;ule  by  Robert  Hall  from  Robert  King  Thornhill  ;  and  Richard  Badham  Thornhill 
admitted  that  he  wrote  the  letter  above  mentioned  to  Robert  Hall.  After  the  answers 
were  put  in,  the  Respondent  moved  the  Irish  Court  of  Exchequer  that  the  injunction 
might  be  continued  to  the  hearing  of  the  cause  ;  whereupon  the  Court  was  pleased, 
by  an  order  bearing  date  the  r2th  day  of  May,  1827,  to  order  that  the  injunction 
should  be  continued  to  the  hearing  ;  the  Respondent  undertaking  to  set  down  the 
cause  to  be  heard  on  the  pleadings  on  the  first  hearing  day  in  the  then  next  term, 
so  as  to  take  the  opinion  of  the  Court  upon  the  construction  of  the  testator's  will. 
The  parties  in  the  cause  entered  into  a  consent,  bearing  date  the  28th  of  May, 
1S27,  which  was  made  an  order  of  the  Irish  Court  of  Exchequer  on  the  IGth  of  June 
following,  to  the  eft'ect  that  the  only  question  to  be  discussed  upon  the  hearing  of 
the  cause,  should  be  the  construction  of  the  testator's  will,  and  that  the  will  should 
be  read  on  the  hearing  as  well  proved. 

The  cause  accordingly  came  on  to  be  heard  on  the  pleadings  in  the  Irish  Court  of 
Exchequer,  on  the  28th  June,  1827,  when  the  Court  pronounced  [101]  a  decree, 
to  the  effect  that  the  whole  estate  and  interest  of  the  testator  in  the  lands  in  question 
passed  by  his  will  to  Robert  King  Thornhill,  except  as  to  the  annuity  of  £.51  3s.  4^d., 
charged  thereon  by  the  will,  in  favour  of  George  King  Thornhill,  and  that  the  Respcm- 
dent  was  entitled  to  all  the  estate  and  interest  so  devised  to  Robert  King  Thornhill, 
but  subject  to  the  last-mentioned  annuity  ;  and  that  the  legal  estate  in  those  lands 
had  descended  on  and  was  vested  in  the  testator's  heir,  Richard  Badham  Thornhill, 
and  that  he  was  a  trustee  of  such  legal  estate  for  the  Respondent ;  and  he  was  decreed 
to  convey  such  legal  estate  to  the  Respondent,  and  an  injunction  was  to  issue  to  restrain 
the  Appellants  from  proceeding  with  the  ejectment,  and  to  quiet  and  establish  tlu' 
Respinident  in  the  lands,  and  that  both  parties  were  to  bear  their  own  costs  at  law 
and  in  equity. 

Tlu^  Appellants  presented  their  petition  of  appeal  against  this  decree. 
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For  the  Appellants, — Mr,  Tinney  and  Mr.  J.  JerviSi 

If  the  devise  to  R.  K,  Thonihill  stood  alone,  the  interest  in  the  profit-rent  for  tlio 
whole  term  would  have  been  absolute  in  liini.  But  that  interest  is  cut  down  to  a 
life  estate,  with  an  executory  devise,  over  by  the  general  clause  of  survivorship.  The 
■■  above  legatees,"  named  in  that  clau.se,  can  only  refer  to  the  several  children  of  tlie 
testator,  to  whom  different  parts  of  the  property  had  been  before  bequeathed,  and, 
among  the  rest,  to  R.  K.  Thornhill.  The  survivorship  was  to  operate  if  the  children, 
or  any  of  them,  should  die  in  the  testator's  lifetime,  or  at  any  time  if  unmarried.  R. 
K.  Thornhill  died  unmarried.  If  he  had  been  mar-[102]-ried  and  become  a  widower, 
the  words  would  have  applied  ;  Bell  r.  Phyn.*  It  is  a  good  executory  bequest  over 
to  the  other  children.  Upon  his  death  unmarried,  his  interest  determined  and  passed 
over  to  the  other  children.  The  will  parcels  out  the  estates,  and  the  last  clause  refers 
to  the  preceding  clauses.  What  is  given  to  the  wife  is  given  expressly  for  life.  In 
the  first  bequest  a  provision  is  made  as  to  all  the  subsequent  bequests.  It  is  said  that 
the  bequest  of  the  £600  profit-rent  to  R.  Badhani  Thornhill  must  be  an  absolute 
interest,  since  debts  may  be  payable  out  of  it.  But  it  may  be  subject,  nevertheless, 
to  the  contingent  executory  bequest.  The  phrase  "  above  legatees  "  would,  in  ordinary 
construction,  apply  to  the  whole  preceding  matter.  '"  The  same  '  refers  to  the  next 
antecedent  ;  but  "  above  '  is  general  and  unrestricted.  If  granunatically  and  legally 
it  is  a  word  of  general  reference,  the  construction  cannot  be  altered  by  conjecture. 
The  testator  parcels  out  among  his  children  his  whole  property.  The  will  is  entire, 
and  all  the  clauses  are  connected  with  the  first.  If  the  clause  of  survivorship  had 
occurred  in  the  middle  of  the  will,  it  might  have  referred  only  to  the  preceding  clauses  ; 
but  it  occurs  at  the  conclusion  of  the  will,  as  usual,  where  a  provision  overrides  the 
whole  instrument.  It  would  have  been  very  unusual,  and  a  tedious  tautology,  to 
annex  the  clause  of  survivorship  to  every  gift  in  the  will.  Having  made  provision 
for  all  the  children,  he  naturally  contemplates  the  events  of  death  and  survivorship, 
and  provides  accordingly.  The  provision  immediately  following,  "  that  if  any  of 
"  the  lives  in  the  lease  should  die,  so  as  to  leave  any  of  the  said  legatees  unpro-[103]-vided 
"  for,  the  legatees  should  abate  in  proportion,"  shows  the  intention  to  extend  the 
whole  provision  to  all  the  legatees.  The  expression  is  "  so  as  to  leave  any  of  the  said 
"  legatees  :  "  that  must  surely  mean  all  the  legatees  ;  and  it  is  in  the  same  clause 
with  the  provision  as  to  the  "  above  legatees."  although  "  said,"  like  "  same,"  usually 
refers  to  the  next  antecedent.  The  words  "  survivor  or  survivors  "  occur  in  both 
parts  of  the  clause,  so  as  to  furnish  an  inference  that  he  was  dealing  with  the  same 
subject-matter.  Can  the  first  part  of  the  clause  refer  to  daughters  only,  and  the  latter 
part  to  all  the  children  1  As  to  the  reasons  of  the  Respondent  printed  in  his  case, 
the  word  "  above,"  applied  to  rent  in  the  singular  number,  explains  itself.  The  ex 
pression  in  the  clause  of  survivorship  could  not  apply  to  the  wife,  for  when  her  interest 
in  the  fund  ceased,  it  is  limited  to  the  children  :  she  therefore  could  not  be  included, 
and  a  life  interest  only  is  given  to  her.  It  is  absurd  to  imagine  that  he  was  speaking 
of  his  wife  dying  unmarried.  When  he  uses  the  expression  "  all  my  legatees,"  he 
includes  his  wife,  and  names  her.  "  Above  "  refers  only  to  the  children,  and  they 
are  not  named. 

That  the  provision  is  intended  to  apply  to  daughters,  and  not  to  sons,  is  mere 
conjecture  ;  and  the  hypothesis  fails  in  the  application,  since  it  must  refer  to  Badhani 
Thornhill  as  well  as  the  daughters,  for  he  is  mentioned  in  the  same  sentence.  But 
how  is  he  differently  circumstanced  from  his  brothers  to  warrant  the  distinction  1 
The  profit-rent  given  to  R.  K.  T.,  the  son,  is  not  given  more  absolutely  than  the  profit- 
rent  to  the  daughters  ;  nor  is  there  any  reason  why  the  interest  of  the  one  should 
be  cut  down  rather  than  that  of  the  other. 

[104]  It  is  argued,  in  the  ninth  reason  of  the  Respondent's  case,  that  if  all  the 
devisees  are  included  in  the  clause  of  survivorship,  it  will  extend  to  R.  B.  Thornhill, 
and  then  it  might  become  impossible  to  pay  the  annuity  to  Phyn,  if  he  should  sur- 
vive R.  B.  Thornhill,  or  to  pay  the  debts  charged  upon  the  interest  of  R.  B.  Thornhill 
upon  the  happening  of  the  event  specified.  But  it  is  not  necessary  that  the  annuity 
to  Phyn  should  continue  beyond  the  interest  of  R.  B.  Thornhill.  The  testator  might 
well  have  regarded  more  the  interest  of  the  surviving  children  in  the  bequest  over, 

*  7  Ves.  458. 
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tliaii  the  interest  of  the  annuitant  charged  upon  the  rent.  In  Wigg.  v.  Wigg  *  it 
was  held  a  personal  condition  affecting  the  devisee,  not  a  charge  on  the  land  ;  and 
although  the  devise  lapsed,  the  estate  was  held  chargeable  in  the  hands  of  the  heir. 
As  to  the  argument,  that  Sophia  (iodsell.  being  married  at  the  date  of  the  will,  the 
clause  could  not  apply  to  her,  and  therefore  not  to  all  the  children  ;  the  clause,  prima 
facie,  would  apply  to  her,  and  she  might,  in  the  course  of  events,  die  unmarried; 
but  the  question  is  immaterial. 

For  the  Respondents, — Mr.  OConnell  and  Mr.  Bagshaw.t 

It  is  material  to  bear  in  mind  that  R.  K.  Thornhill  is  one  of  the  cestui  que  vies 
in  the  lease  in  question.  In  the  clau.se  of  gift  there  is  a  perfect  devise  of  the  whole 
interest  ;  and  this  is  the  will  of  an  illiterate  man.  To  cut  down  the  estate  so  given, 
words  should  be  pointed  out  of  clear  and  express  import,  or  operating  by  necessary 
implication.  In  the  argument  for  the  Appellant,  no  express  words  [105]  have  been 
pointed  out.  They  find  words  cutting  down  some  general  estate  to  a  particular 
estate.  But  this  could  not  apply  to  R.  K.  Thornhill.  because,  he  being  one  of  the 
cestui  que  vies,  the  estate  might  terminate  witli  his  life.  Could  it  be  intended  that 
lie  should  be  comprehended  in  a  clause  which  could  be  of  no  benefit  to  him  I 

The  argument,  after  all,  can  only  raise  a  doubt,  and  that  decides  the  case  in  favour 
of  the  Respondent  ;  for  if  the  clause  of  survivorship  is  ambiguous,  which  is  assumed 
as  the  basis  of  the  argument,  the  express  devise  must  prevail.  The  testator  makes 
a  manifest  distinction  between  the  provision  for  sons  and  for  daughters.  The  first 
devise  is  of  a  profit-rent  out  of  lands  to  his  widow  for  her  life.  It  is  argued  that  she 
could  not  die  unmarried  :  that  is  a  singular  proposition,  especially  considering  the 
argument  from  doctrine  of  Bell  r.  Phyn  [7  Ves.  4.^8],  as  applied  to  R.  K.  Thornhill. 
From  the  apology  made  by  the  will  for  not  giving  more  to  his  daughter  Sophia,  it 
seems  that  £1500  was  the  money  portion  which  he  wished  to  give,  and  considered 
as  given,  to  his  daughters.  It  is  difficult  to  imagine  that  the  word  "  above  "  can  refer 
to  all  the  preceding  clauses.  The  first  and  the  second  clauses  contain  separate  and 
distinct  devises  ;  the  third  is  an  absolute  gift  to  his  son  R,  K.  Thornhill  ;  the  fourth 
is  a  gift  of  interests  in  lands  for  terms  of  years  as  well  as  lives.  Can  the  words  "  above 
"  legatees"  refer  to  all  these  different  subjects  and  objects  of  his  bounty^  They  appear 
to  refer  only  to  legatees  who  might  be  disappointed  by  the  falling  in  of  lives.  The  estate 
given  to  some  of  the  legatees  is  charged  with  debts  and  annuities  for  life.  This  always 
leads  to  a  necessary  inference  [106]  that  the  estate  is  coextensive  with  the  charge. 
If  so,  those  estates  are  not  comprised  in  the  clause  of  survivorship  under  the  word 
"  above."  The  testator  gives  to  his  sons  absolute  and  unconditional  estates,  which 
appears  both  expressly  from  the  words  of  gift,  and  by  inference  from  the  charges. 
If  the  question  were  less  doubtful,  where  two  inconsistent  intentions  appear,  the 
Courts  act  on  the  principle  of  giving  effect  to  the  general  intent,  and  overruling  the 
particular  intent. 

It  is  argued,  as  it  must  be,  that  "above"  refers  to  all  the  preceding  bequests: 
yet  the  interests  of  the  widow  and  the  married  daughter  are  abandoned.  The  Appel- 
lants are  obliged  to  admit  that  it  is  not  applicable  to  the  widow,  etc.  The  above  profit- 
rent,  as  described  in  the  clause,  is  to  be  divided  among  the  three  unmarried  dames. 
The  provision  for  the  event  of  survivorship  is  in  case  they  "  shall  die.  or  die  unmarried." 
The  argument  for  the  Appellant  supplies  the  words  "  in  the  lifetime,"  etc.  How 
could  R.  K.  Thornhill  take  an  estate  by  survivorship  in  that  estate  which  he  already 
held  for  his  own  life  1  It  w(juld  be  a  less  estate,  and  merge  in  his  life  estate.  The 
general  intent  could  not  conq^rehend  the  sons.  The  words  used,  and  the  provisions, 
are  those  of  an  ignorant  man.  But  the  word  "  above  "  he  had  used,  in  the  sentence 
immediately  preceding,  in  a  particular  sense,  which  is  clear.  Where  he  intends  to 
include  all,  he  uses  the  words  "  all  legatees." 

The  Lord  Chancellor. — The  question  in  this  case  depends  altogether  upon  the 
construction  of  a  will.  The  question  of  construction  has  been  most  elaborately  argued  ; 
so  that  the  case,  having  been  [107]  thoroughly  sifted,  and  the  instrument  minutely 
examined  in  all  its  parts,  we  are  the  less  likely  to  err  in  the  result  of  our  deliberation, 
and  may  with  the  greater  confidence  pronounce  our  judgment.     During  the  whole 

*  1  Atk.  38--'.  t  Mr.  O'ConncU  only  argued  the  case. 
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argument  for  the  A])pellaut,  both  in  chief  and  in  reply,  the  impression  on  my  mind 
lias  been  clearly  in  favour  of  the  judgment  of  the  Court  below. 

It  is  a  settled  rule  in  the  construction  of  instruments,  that,  if  an  estate  is  conveyed, 
an  interest  given,  a  benefit  bestowed,  in  one  part,  by  clear,  unambiguous,  explicit 
words,  upon  which  no  doubt  could  be  raised  ;  to  destroy  or  annul  that  estate,  interest, 
or  benefit,  it  is  not  sufKcient  to  raise  a  mist  and  create  a  doubt  from  other  terms  in 
another  part  of  the  instrument.  Possibilities,  and  even  probabilities,  will  not  avail.  The 
terms  to  rescind  or  cut  down  the  estate  or  interest  before  given,  must  be  as  clear  and 
decisive  as  the  terms  by  which  it  was  created.  If  the  benefit  is  to  be  taken  away, 
it  must  be  by  express  words  or  by  necessary  implication. 

This  rule  of  construction  decides  this  case.  The  able  and  experienced  counsel 
who  argued  on  behalf  of  the  Respondents  with  exemplary  force  and  conciseness, 
relied  upon  this  principle  as  decisive  of  the  question. 

The  testator  in  his  will  says,  "  I  becjueath  £200  yearly  of  the  above  profit-rent 
"  to  my  second  son.  R.  K.  Thornhill,  for  his  own  sole  use  and  benefit,  during  the  term 
■'  of  the  said  lease,  being  for  mine,  his  own,  and  his  brother  (ieorge's  life."  He  after- 
wards says,  "  Any  benefit  arising  out  of  the  said  lease  of  Killeen  by  ri.se  of  rent  or 
"  times  to  be  for  the  benefit  of  my  said  son  Robert,  except  [108]  as  before  excepted." 
The  subject  of  the  devise  is  a  lease  for  three  lives,  one  of  those  lives  being  the  testator's, 
another  his  son  George's,  and  the  third  (a  material  fact  to  be  noted)  the  life  of  the  de- 
visee. Upon  this  absolute  devise,  in  clear  and  express  terms,  the  question  is.  whether 
there  are  subsequent  words  sufficiently  clear  to  cut  down  the  estate  so  created.  In 
another  part  of  the  will,  after  having  given  parts  of  the  profit-rent  of  another  lease 
to  his  three  daughters.  Anne.  Caroline,  and  Elizabeth,  and  the  residue  of  that  rent 
to  Badham,  his  fifth  .son,  he  makes  a  provision  by  a  clause  beginning  with  the  word 
"  whereas,"  which  generally  indicates  the  transition  from  one  subject  to  another. 
"  And  whereas  there  appears  a  profit-rent  "  (describing  it),  "  now  be  it  known,  I  leave, 
"  the  said  rent,  not  subject  to  pay  any  part  of  the  land  rent,  that  being  already  paid 
"  by  the  demesne  and  lands  of  the  said  place,  the  above  profit-rent  as  follows  ;  viz., 
"  £30  yearly  to  Anne  ;  £29  15s.  to  Caroline ;  and  £20  to  Eliza,  in  addition  to  the  sums 
"  of  £100  each,  left  them  out  of  Knockanevin,  together  with  all  future  advantages, 
"  if  any  should  arise  out  of  the  .same."  Then  come  the  words  which,  as  it  is  argued, 
rescind  or  cut  down  the  preceding  gift  : — "  And  further,  if  any  of  the  above  legatees 
"  should  die,  or  die  unmarried,  1  leave  the  property  bequeathed  to  them,  with  all 
"  benefits  arising  out  of  the  same,  to  be  divided  equally,  share  and  share  alike,  among 
"  the  survivor  or  survivors  of  them."  If  these  words  stood  unconnected  with  pre- 
ceding matter,  they  might  operate  to  reduce  the  interest  of  all  the  legatees  to  life 
estates.  If  the  words  of  devise  to  Robert  stand  unconnected  with  this  latter  provi- 
[109]-sion,  they  give  to  him  clearly  an  absolute  interest.  The  question  is.  whether 
the  words  of  that  provision  apply  to  the  devise  to  Robert.  The  words  "  the  above 
"  legatees  "  may  mean  all  the  legatees,  or  that  portion  of  them  who  are  comprised  in 
the  last  antecedent  provision.  This  statement  of  the  proposition  is  decisive  of  the 
question.  Since  it  is  doubtful  whether  they  do  or  do  not  apply  to  Robert,  and  qualify 
the  interest  before  given  to  him,  since  the  latter  words  may  apply  to  either  of  two 
classes  of  legatees,  they  are  confessedly  doubtful.  They  do  not  by  neces.sary  implica- 
tion apply  to  the  devise  to  Robert  ;  and  if  you  are  to  steer  between  two  possibilities, 
you  cannot  convert  doubt  into  certainty. 

It  is  argued,  that  if  the  clause  providing  for  survivorship  a]i])lies  only  to  the  last 
antecedent,  in  the  clause  beginning  with  the  word  "  whereas."  the  benefit  of  survivor- 
ship will  not  apply  to  the  gift  to  the  three  daughters  of  £100  each,  in  a  preceding 
clause;  and  if  it  includes  those  gifts  it  would  also  include  Badham  Thornhill 
in  the  words  "  the  above  legatees."  The  answer  to  this  is,  that  the  limitation  by 
the  word  "unmarried"  seems  to  point  rather  to  daughters  than  sons;  and  if  so, 
the  words  "  above  legatees  "  might  refer  to  the  £100  legacies  in  the  former  clause, 
and  not  to  the  legacy  to  Badham  Thornhill.  And,  moreover,  there  is  a  refer- 
ence in  the  immediately  preceding  clause  to  the  legacies  of  £100.  for  the  legacies 
thereby  given  are  said  to  be  "  in  addition  to  the  sums  of  £100  each,  left  to  them  " 
(the  daughters)  "  out  of  Knockanevin,"  which,  according  to  many  authorities  upon 
cases  of  construction,  would  be  sufficient  to  extend  and  apply  the  qualification  of 
[110]  survivorship  to  the  jjreceding  legacies  of  £100.     If  it  is  held  to  comjirise  the 
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profit-rent  given  to  Badham  bej'ond  the£100,  it  is  a  much  more  probable  construction, 
does  less  violence  to  the  instrument,  is  more  according  to  the  apparent  intent  of  the 
testator,  than  tlie  supposition  of  reference  to  all  preceding  legacies  by  the  words  "  above 
"  legatees."  If  he  meant  to  give  to  Robert  a  life  estate  in  the  lease,  the  obvious  ex- 
])ression  would  have  been,  "  I  give  to  Robert  an  interest  in  this  leasehold  for  lives 
"  (one  of  which  was  his  own),  for  his  own  life,  and  no  longer."  As  the  life  of  the  donee 
was  one  of  those  upon  which  the  estate  was  held,  the  attention  of  the  testator  was 
naturally,  and  almost  unavoidably,  invited  to  this  mode  of  expression,  if  he  so  intended. 
A  more  clumsy  and  circuitous  mode  of  expressing  the  intention  supposed  in  the  argu- 
ment, than  that  which  is  to  be  found  in  the  will,  cannot  be  imagined. 

I  have  not  forgotten  the  argument  urged  by  Mr.  O'Connell,  that  there  is  the  appear- 
ance of  a  charge  upon  the  leasehold  which  might  endure  beyond  the  life  of  Robert. 
It  may  not  be  perfectly  clear,  but  if  it  is  so,  that  fact  would  be  decisive  of  the  question. 
I,  however,  ground  my  opinion  on  the  parts  of  the  will  which  I  have  cited;  and  I 
move  that  the  judgment  be  affirmed  with  costs. 

Judgment  affirmed  with  costs  not  exceeding  £150. 


[Ill]  ENGLAND. 

COURT  OF  CHANCERY. 


George  WiLFORD  Bulkley, — Appellant;  Anma  Wilford, — Bcqiondcnt  [1834]. 

[Mews'  Dig.  xiii.  1436,  1441,  1469,  1483;  xiv.  417.  S.C.  2  CI.  &  F.  102.  Cited  in 
Stokes  V.  Prance,  [1898]  1  Ch.  224.  Distinguished  in  Lysaght  v.  M'Grath, 
1882,  11  L.  R.  Ir.  142.] 

W.,  being  seised  of  lands  at  R.,  entered  into  a  contract  for  the  sale  of  part  of 
those  lands ;  and  the  title  being  complicated,  the  purchaser  required  that 
a  fine  should  be  levied  of  the  lands  under  contract  of  sale.  In  this  business 
W.  employed  B.  as  his  solicitor,  he  being  his  heir  presumptive.  Under 
the  advice  of  B.  a  fine  was  levied,  not  only  of  the  lands  sold,  but  of  all  the 
lands  at  R.  belonging  to  W.  Before  the  contract  for  sale  W.  had  made 
his  will,  devising  his  real  estate  to  his  wife.  W.  died  a  few  months  after 
levying  the  fine  ;  and  in  conversations  shortly  after  his  death,  B.  used 
expressions  which  imported  that,  at  the  date  of  the  conversations  at  least 
he  knew  that  W.  had  made  a  will  before  the  fine  levied,  and  that  the  opera- 
tion of  the  fine  would  be  to  revoke  the  will.  He  also,  in  answer  to  a  re- 
presentation that  he  ought  to  have  apprised  W.  of  that  consequence,  said, 
"  Why  should  1  put  a  sword  into  his  hand  to  cut  my  throat  %  " 

Upon  a  bill  filed  in  equity  by  the  widow,  and  an  answer  admitting  the  employ- 
ment as  solicitor,  and  the  advice  to  levy  the  fine,  but  denying  knowledge 
or  belief  that  a  will  had  been  executed  by  W.,  and  also  denying  knowledge 
that  a  fine  would  operate  to  revoke  the  will,  issues  were  directed  to  a  court 
of  law  to  try,  1.  Whether  the  Defendant  fraudulently  induced  W.  to 
extend  a  fine  levied  by  him  beyond  property  sold  to  the  commissioners, 
etc.;  2.  Whether  the  Defendant  fraudulently  omitted  to  inform  W.  that 
the  fine  would  revoke  his  will  as  to  the  lands  comprised  therein  ;  and  the 
jury  having  found  a  verdict  for  the  Plaintiff"  upon  the  second  issue,  Held, 
that  B.  was  properly  declared  and  decreed  to  be  a  trustee  for  the  devisee. 

Whether  such  decree  ought  not  to  have  been  made  upon  the  evidence  in  equity 
without  directing  issues. — Quwre. 

[112]  In  the  month  of  June,  1823,  the  Respondent,  Anna  Wilford,  filed  her  bill  in 
theCourt  of  Chancery  against  the  Appellant  George  Wilford  Bulkleyand  others,  which 
bill  was  afterwards  amended  :  and  it  was  thereby  alleged,  that  Richard  Rich  Wilford 
(the  testator  in  the  bill  named)  was,  at  the  time  of  making  his  will,  seised  in  fee  simple 
of  the  following  lands  and  hereditaments  (that  is  to  say) :  the  mansion  house  or  dwelling 
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liouse  called  Ranelagh  House,  with  the  land,  stable,  and  coachhouse  thereto  adjoin- 
ing, together  with  two  other  pieces  of  land,  also  thereto  adjoining,  in  one  whereof 
there  were  five  tenements  erected,  and  in  the  other  one  tenement  :  the  whole  of  the 
.said  mansion  house,  lands,  and  tenements  comprising  about  two  acres;  which  premises, 
or  great  part  (particularlj-  the  mansion  house),  had  been  devised  to  him  by  the  will 
of  his  father,  who  died  in  the  year  1789,  and  the  residue  thereof  purchased  by  him 
of  sundry  persons  tipwards  of  twenty  years  prior  to  filing  such  bill  ;  that  he  was  also 
in  like  manner  entitled  to  another  estate  nearly  adjoining  thereto,  commonly  called 
the  Ranelagh  estate,  comprising  eighteen  acres  of  land  or  thereabouts,  with  twelve 
messuages  thereon  erected  ;  that  the  said  Richard  Rich  Wilford,  whiLst  of  sound 
and  disposing  mind,  signed  and  published  his  will,  dated  on  the  28th  day  of  March, 
1S22,  and  which  was  attested  as  by  law  is  required  for  passing  freeholds  by  devise, 
and  thereby  devised  and  bequeathed  all  and  every  his  messuages,  lands,  tenements, 
hereditaments,  and  real  estates  whatsoever  and  wheresoever,  and  the  residue  of  his 
personal  estate,  unto  the  Respondent,  her  heirs,  executors.  [113]  administrators, 
a'ud  assigns  for  ever,  and  appointed  her  and  Joseph  George  Brett,  and  William 
Augustus  Cane,  executrix  and  executors  of  his  said  will ;  and  that,  by  virtue  of  such 
will,  she  was  in  possession  of  some  part  of  the  said  testator's  real  estates,  and  particu- 
larl}'  of  the  mansion  house,  in  which  the  testator  had  for  upwards  of  thirty  years 
before  his  death  resided  ;  but  that  the  Appellant,  George  Wilford  Bulkley,  was  in 
possession  of  other  part  thereof  ;  and  further  alleging  that  previously  to  the  making 
of  his  will,  the  testator  had  entered  into  a  contract  with  John  Lawrons  Bicknell,  gentle- 
man, on  the  behalf  of  the  then  commissioners  and  governors  of  the  Royal  Hospital 
for  soldiers  at  Chelsea,  for  the  .sale  to  them  of  part  of  the  said  land  called  the  Ranelagh 
estate,  in  consideration  of  £9000,  which  contract  was  reduced  into  writing,  and  signed 
by  the  said  John  Lawrens  Bicknell  as  the  agent  of,  and  on  the  behalf  of  the  said  com- 
missioners and  governors  ;  and  the  premises  so  contracted  to  be  sold,  were  to  be 
conveyed  to  the  said  John  Lawrens  Bicknell,  as  a  trustee  for  the  said  commissioners 
and  governors,  and  that  the  testator's  title  to  some  part  of  the  said  property  called 
the  Ranelagh  estate  was  complicated,  the  said  estate  having  formerly  been  held  by 
trustees  in  trust,  for  certain  shareholders  therein,  which  shares  were  thirty-six  in 
number  ;  and  the  titles  to  most  of  the  said  shares  being  separate  and  distinct  ;  and 
in  consequence  of  such  complication,  doubts  arose  respecting  the  testator's  title  to 
a  part  of  the  land  so  contracted  to  be  sold  ;  that  it  was  therefore  agreed,  and 
formed  part  of  the  said  contract  with  the  said  commissioners  and  governors,  that 
the  testator  should,  with  a  view  to  the  completion  of  the  said  [114]  contract,  levy 
a  fine  of  the  said  land  so  contracted  to  be  sold  to  the  said  commissioners  and 
governors,  and  that  the  Appellant,  who  had  been  employed  by  the  testator  for 
several  years  before  as  his  attorney,  and  who  had  done  much  business  for  him  as  his 
attorney,  was  the  attorney  employed  by  the  testator  on  the  sale  ;  and  further  alleging 
that  the  Appellant,  who  from  the  conversations  he  had  with  the  testator  on  the  subject 
and  otherwise,  well  knew,  or  believed,  or  suspected,  that  the  said  testator  had  uuide 
a  will,  and  thereby  left  his  real  estates  to  Respondent,  or  to  some  other  person,  and 
who  believed  or  considered  himself  to  be  at  that  time,  and  at  the  time  of  the  levying 
of  the  fine  hereinafter  mentioned,  as  he  actually  was,  the  heir  presumptive  of  the 
said  testator,  formed  a  scheme  of  cansing  the  said  testator  to  levy  a  fine  which  should 
in  law  include  the  whole  of  his  said  property,  and  thus  revoke  his  will.  And  which, 
from  the  confidence  reposed  in  him  by  the  said  testator  as  his  attorney,  he  knew  he 
should  be  able  to  effect ;  and  that  with  such  view  and  design  the  Appellant  advised  the 
said  testator  not  to  limit  the  fine  which  was  intended  to  be  levied  as  aforesaid,  to  that 
part  of  the  premises  called  the  Ranelagh  estate,  which  was  contracted  to  be  sold,  but  to 
levy  a  fine  of  the  whole  of  premises  called  the  Ranelagh  estate,  alleging  that  it  would 
add  little  to  the  expense,  and  tliat  by  so  doing,  he  would  strengthen  his  title  to  the 
whole  estate.  And  further  alleging,  that  the  testator  being  wholly  ignorant  of  the 
effect  of  levying  such  fine,  consented  to  act  therein,  as  advised  by  the  Appellant,  and 
accordingly  a  fine  siir  conuzance  de  droit  come  ceo,  etc.  was  by  the  procurement  of 
the  Ap-[ll5]-pellant.  who  acted  therein  as  the  attorney  of  the  testator,  levied  in 
or  as  of  Michaelmas  term,  in  the  year  1822,  wherein  John  Lawrens  Bicknell  was 
PlaintiflF,  and  the  testator  and  the  Appellant  were  deforciants  of  twenty  messuages, 
twelve  gardens,  twenty  acres  of  land,  twenty  acres  of  meadow,  twentv  acres  of  ])asturc, 

889 


Vin  BLIGH  N.  S.  BTJLKLEY  V.  WILFORD  []  834] 

five  acres  of  wood,  and  five  acres  of  land  covered  with  water,  and  the  appurtenances 
in  Chelsea,  and  that  the  Appellant  caused  the  name  of  John  Lawrens  Bicknell  to 
be  inserted  in  the  fine,  as  the  Plaintiff',  in  order  more  effectually  to  conceal  his  design 
both  from  the  testator  and  from  the  Respondent,  and  that  the  same  might  appear 
to  have  arisen  out  of  the  contract,  and  that  the  Respondent  might  be  the  more  readily 
induced  to  consent  to  join  in  such  fine  ;  and  the  Appellant,  although  he  inserted 
in  the  fine  such  a  number  of  acres  as  would  in  law  comprise  the  whole  of  the  testator's 
property  at  Chelsea,  took  care  to  insert  twelve  messuages  only,  in  order  that  the  testa- 
tor, in  case  he  should  look  into  any  of  the  documents,  might  have  no  suspicion  that 
any  other  property  belonging  to  him  was  included  in  the  fine  than  his  property  called 
the  Ranelagh  property,  on  which  there  were  exactly  twelve  messuages  ;  and  in  order 
to  induce  the  Respondent  to  join  in  the  fine,  the  Appellant  not  only  represented  to 
her  that  it  was  necessary  to  confirm  the  title  to  such  part  thereof  as  had  been  sold, 
but  he  also  represented  to  her,  in  the  presence  of  the  testator,  that  it  would  strengthen 
and  confirm  his  title  to  the  residue  of  the  property;  and  further  alleging  that  the 
Appellant  also,  in  furtherance  of  such  fraudulent  design,  as  aforesaid,  did  not  state 
to  the  testator  that  the  levying  of  [116]  such  fine  would  at  law  operate  as  a  revocation 
of  any  will  he  might  have  made  to  any  extent,  but  concealed  the  same  from  him  ; 
and  the  testator  was,  as  the  Appellant  was  aware,  wholly  ignorant  that  the  fine  would 
have  any  such  operation,  and  that  no  uses  were  declared  of  the  fine  ;  that  the  testator 
died  on  or  about  the  20th  day  of  December,  in  the  year  1822,  seised  of  all  the  before- 
mentioned  lands  and  premises,  and  without  having  altered  or  revoked  his  will,  save 
at  law,  by  the  fine,  and  leaving  the  Respondent  his  widow,  but  no  children,  or  brothers, 
or  sisters,  him  surviving. 

That  shortly  after  the  death  of  the  testator,  the  Appellant,  conceiving  that  the 
fraudulent  purpose  he  had  intended  to  effect  as  aforesaid,  was  completed,  wrote,  and 
sent  a  letter  to  the  Respondent,  which  was  in  the  words  and  figures,  or  to  the  effect 
following,  that  is  to  say, 

"  Chelsea,  April  3.  1823. 

"  Maham, — From  motives  of  respect  and  delicacy  towards  you,  and  a  wish  to  avoid 
"  the  appearance  of  precipitancy,  I  have  hitherto  forborne  making  any  formal  entry 
"  upon  a  claim  to  the  property,  which,  as  the  legal  representative  of  General  Wilford, 
■■  has  devolved  upon  me  in  consequence  of  the  General's  intestacy.  From  the  same 
"  considerations,  I  refrained  adopting  certain  measures  which  prudence  and  policy 
"  dictated  two  months  ago,  in  support  of  my  title,  but  the  period  is  now  drawing  nigh 
"  beyond  which  longer  forbearance  will  be  impracticable,  without  compromising  the 
"  interest  of  my  family  in  a  way  that  could  not  on  any  grounds  be  ju.stified. 

"  Therefore,  I  now  beg  leave  to  inform  you,  [117]  that  in  the  character  of  the 
■'  General's  heir-at-law,  I  claim  all  those  estates  in  Chelsea,  whereof  the  General  died 
"  seised,  and  all  benefit  arising  from  the  same  from  the  day  of  his  decease.  That  as 
"  to  such  portions  of  those  estates  as  is  in  your  occupation,  I  request  from  you  either 
■■  a  recognition  of  my  right,  or  a  tender  of  possession,  with  payment  of  an  adequate 
"  rent  during  the  period  of  your  occupancy. 

■■  In  the  event  of  your  non-compliance  with  either  of  my  requests,  I  shall  be  under 
"  the  necessity  of  making  a  formal  entry  upon  the  premises  previous  to  the  adoption 
"  of  further  measures. 

"  As  to  that  portion  of  the  estate  which  is  in  the  hands  of  tenants,  I  shall  require 
"  of  such  tenants  payment  of  their  rent  for  my  own  use,  and  an  atonement  to  me 
"  in  every  case,  for  the  premises  they  respectively  occupy. 

"  I  trust  you  will  not  conclude  that  I  wish  to  put  you  to  one  moment's  incon- 
"  venience  :  so  far  from  such  being  my  wish  or  de-sire.  that  I  would  make  any  reasonable 
"  sacrifice  to  avoid  it,  but  the  existing  state  of  things  is  such,  that  from  the  extreme 
"  age  of  one  witness,  and  the  infirmity  of  another,  that  in  case  of  proceedings  becoming 
'■  necessary,  in  consequence  of  a  refusal  to  comply  with  my  request,  such  proceed- 
"  ings  cannot  be  delaved  beyond  the  12th  instant. 

(Signed)  "  G.  W.  Bulklct. 

And  further  alleging  that  the  Appellant,  as  the  heir-at-law  of  the  testator,  had  ever 
since  continued  to  claim  to  be  entitled  to  the  whole  of  the  real  estates  of  the  testator, 
alleging  that  such  fine  operated  as  a  revocation  of  the  will,  and  he  had  [118]  then  lately 
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Commenced  an  action  of  ejectment  against  the  Respondent,  to  recover  the  possession 
of  the  wliolc  of  the  testator's  real  estates  in  Chelsea,  inclnding  his  mansion-house 
and  premises,  and  that  the  Respondent  not  being  able  to  make  any  defence  at  law 
to  the  action,  as  to  so  much  of  the  property  as  is  included  in  the  fine,  the  Appellant 
would  recover  a  verdict  for  the  same. 

The  Bill  prayed  that  it  miglit  lie  declared  that  the  Appellant  was  a  trustee  for  the 
Respondent  of  the  whole  of  the  lands,  tenements,  and  hereditaments  belonging  to 
the  testator,  which  had  descended  to  him  as  heir-at-law,  excepting  such  part  thereof 
as  was  included  in  the  contract  with  the  Governors  of  Chelsea  Hospital  ;  and  tliat 
it  might  also  be  declared,  that  the  Respondent,  or  Joseph  George  Brett  and  William 
Augustus  Cane,  were  entitled  to  receive  the  purchase  money  of  the  land  contracted 
to  be  sold  to  the  Commissioners  and  Governors  of  Chelsea  Hos])ital  as  aforesaid  ;  and 
that  the  Appellant  might  be  decreed  to  join  with  the  Respondent  in  making  a  title 
to  the  said  lands,  and  in  conveying  tlie  same  to  the  surviving  commissioners  and 
governors,  or  their  trustees;  and  that  thereupon  the  said  commissioners  and  governors 
might  be  decreed  to  pay  to  the  Respondent,  or  to  Joseph  George  Brett  and  William 
Augustus  Cane,  the  purchase  money  according  to  the  terms  of  the  contract  ;  and 
that  the  Appellant  might  be  decreed  to  convey  to  her  in  fee,  or  as  she  should  direct, 
all  such  estate,  right,  and  interest  as  had  descended  to  him  as  aforesaid  in  all  the  lands 
and  premises  not  comprised  in  the  contract  ;  and  that  in  the  mean  time  he  might 
be  restrained  by  the  injunction  of  the  said  Court  of  Chancery  [119]  from  further 
proceeding  in  the  action  of  ejectment,  or  at  least  from  suing  out  execution  on  any 
judgment  he  might  recover  therein,  and  from  commencing  any  other  action  at  law 
against  the  Respondent  respecting  the  freehold  lands,  tenements,  and  hereditaments, 
which  belonged  to  the  testator,  or  in  case  the  Court  should  be  of  opinion  that  the 
Appellant  was  entitled  to  recover  and  hold  beneficially  as  such  heir-at-law,  or  co-heir- 
at-law  as  aforesaid,  any  part  of  the  testator's  said  lands,  tenements,  and  hereditaments, 
then  that  it  might  be  declared  that  Respondent  was  entitled  to  dower  out  of  the  whole 
of  such  lands,  tenements,  and  hereditaments  to  which  the  Appellant  should  appear 
to  be  so  entitled  ;  and  that  such  dower  might  be  duly  set  out  for  the  Respondent 
by  metes  and  bounds  accordingly  in  the  usual  manner,  and  that  all  proper  directions 
might  be  given  for  carrying  into  effect  the  purposes  aforesaid. 

The  Appellant  by  his  answer  admitted  the  will,  and  the  contract  with  Chelsea 
Hospital,  prior  to  the  date  of  the  will,  and  that  the  Ranelagh  estate  was  held  in  trust 
for  certain  share-holders,  and  that  such  shares  were  thirty-six  in  number,  and  that 
the  titles  to  most  of  the  said  shares  were  separate  and  distinct  ;  and  that,  in  conse- 
quence of  such  complication,  doubts  arose  respecting  the  testator  s  title  to  the  land, 
as  contracted  to  be  sold,  and  which  doubts  equally  applied  to  the  residue  of  the  Rane- 
lagh estate,  not  contracted  to  be  sold,  and  which  did,  as  thereinbefore  mentioned, 
lie  intermixed  with  and  was  incapable  of  being  distinguished  from  the  other  real 
estates  of  the  testator;  and  that  it  was  agreed,  and  formed  part  of  the  contract  [120] 
with  the  said  commissioners  and  governors,  that  the  .same  Richard  Rich  Wilford 
should,  with  a  view  to  the  removal  of  such  doubts,  and  the  completion  of  the  said 
contract,  levy  a  fine  of  the  said  land  respecting  the  title  to  which  such  doubts  had 
arisen,  and  which  doubts  did  as  afore-said  extend  to  the  residue  of  the  .said  Ranelagh 
estate,  and  for  the  removal  of  which  doubts  as  to  all  the  said  Ranelagh  estate,  the  fine 
levied  as  in  the  Bill  mentioned,  was  made  to  include  the  residue  of  such  property. 
And  he  admitted  that  he  had  been  employed  by  Richard  Rich  Wilford,  and  had  done 
much  business  for  him  as  his  attorney  ;  and  that  he  was  the  attorney  employed  by 
Richard  Rich  Wilford  on  the  .said  sale  ;  but  the  Appellant  denied  that  the  testator's 
will  was  prepared  or  made  by  the  Appellant,  the  same  having  been  prepared  and 
made  by  Messrs.  Ashmore,  Few,  and  Hamilton,  who  were  the  Respondent's  solicitors 
in  the  suit ;  and  he  denied  that  he  knew,  or  believed,  or  suspected,  or  had  any  reason 
to  know,  believe,  or  suspect,  that  Richard  Rich  Wilford  had  made  a  will,  and  that 
he  thereby  left  his  real  estate  to  the  Respondent,  or  to  any  other  person  ;  that  on 
the  contrary,  he  believed,  until  after  the  deatli  of  Richard  Rich  Wihord,  that  he  had 
not  made  any  will,  inasmuch  as  Richard  Rich  Wilford,  a  very  .short  time  previous 
to  his  death,  expressed  a  hope  to  the  Appellant  that  the  .sale  to  the  .said  Commissioners 
and  Governors  of  Chelsea  Hospital  would  be  .soon  completed,  and  that  lie  should 
immediately  after  the  completion  of  the  said  sale  settle  his  affairs,  by  which  expres- 
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sioiis  the  Appellant  understood  him  to  mean,  that  he  would  make  his  will,  and  he 
denied  that  he  had  at  or  about  the  [121]  time  in  the  Bill  mentioned,  or  at  any  other 
time,  any  conversation  with  the  said  Richard  Rich  Wilford  on  the  subject  of  his  will, 
except  as  aforesaid;  the  Appellant  said  that  he,  at  the  time  of  the  levying  the  fine 
in  the  Bill  mentioned,  believed  that  he  was  related  to  Richard  Rich  Wilford.  and  that 
it  was  probable  he  was  his  presumptive  heir,  but  he  did  not  know  himself  to  be  such 
presumptive  heir,  the  relationship  between  him  and  the  said  testator  being  distant  ; 
and  that  the  solicitors  of  the  said  Commissioners  and  Governors  of  Chelsea  Hospital 
required,  that  a  fine,  siir  conuzance  de  droit  come  ceo,  etc.  should  be  levied  by  the 
testator  of  that  part  of  his  property  which  he  had  contracted  to  sell  to  them  as  afore 
said,  for  the  purpose  of  removing  some  alleged  objections  or  defects  in  the  title  thereto  ; 
and  the  Appellant  having  been  advised,  and  believing  that  such  objections  or  defects 
applied  equally  to  the  title  to  the  whole  of  the  testator's  estate  called  Ranelagh  estate, 
and  which  Ranelagh  estate,  consisting  of  eighteen  acres,  or  thereabouts,  of  land, 
with  divers  buildings  thereupon,  surrounded  and  lay  intermixed  with,  and  could 
not  easily  be  distinguished  from  the  said  testator's  other  estates  at  Chelsea  aforesaid, 
consisting  of  nearly  two  acres  of  land,  with  the  buildings  thereupon,  in  consequence 
of  the  said  testator  having  many  years  ago  destroyed  the  boundaries  between  such 
respective  estates,  and  made  various  alterations  and  improvements  therein,  and  con- 
verted considerable  parts  of  all  the  said  estates  into  a  paddock  and  pleasure  grounds, 
occupied  altogether  by  the  said  te.stator  himself  with  his  dwelling-house  ;  and  being 
als5  advised,  that  if  a  fine  were  to  be  levied,  which  should  include  the  [122]  whole 
of  the  said  testator's  estates  at  Chelsea,  it  would  have  the  eSect  of  .strengthening 
and  corroborating  the  titles  thereto,  and  would  not  in  any  manner  prejudice  the  said 
titles,  and  that  the  expense  of  such  fine  would  not  be  much  greater  than  the  expense 
of  a  fine  which  should  comprise  only  that  part  of  the  said  estate  which  was  contracted 
to  be  sold  by  the  said  testator  as  aforesaid  ;  he  (Appellant)  under  the  circumstances 
and  for  the  reasons  thereinbefore  mentioned,  did  not  confine  the  fine  which  was  in- 
tended to  be  levied,  to  that  part  of  the  said  premises  called  the  Ranelagh  estate,  but 
extended  it  in  the  description  of  the  parcels  in  such  fine  to  the  whole  of  the  said  premises 
called  the  Ranelagh  estate,  and  all  the  said  other  estates  at  Chelsea  aforesaid,  wliich 
lay  intermixed  with,  and  undistinguishable  from,  such  Ranelagh  estate;  but  he 
denied  that  he  ever  formed  the  scheme  of  causing  Richard  Rich  Wilford  to  levy  a 
fine  which  .should  in  law  include  the  whole  of  his  property,  for  the  purpose,  or  with 
the  view  of  revoking  his  will,  the  Appellant  not  knowing,  until  after  the  testator's 
death,  that  he  had  made  a  will ;  and  he  admitted,  that  under  the  circumstances, 
and  for  the  reasons  aforesaid,  he  alleged  to.  and  informed  the  testator  (as  the  truth 
was)  that  such  fine  would  strengthen  his  title  to  his  said  estates,  but  denied  that  (save 
as  aforesaid)  he  made  such  allegation  or  statement,  as  in  the  Bill  mentioned,  or  to 
some  such  eff'ect.  and  denied  that,  save  as  aforesaid,  he  gave  anj'  advice  to  Richard 
Rich  Wilford  relative  to  levying  such  fine;  but  admitted,  that  under  the  circumstances, 
and  for  the  reasons  aforesaid,  the  said  fine  was  levied  by  his  advice,  and  that  it  was 
at  his  suggestion  made  to  cover  twenty  acres  of  [123]  land  for  the  purpose  of  com- 
prising the  whole  of  Richard  Rich  Wilford's  estates  at  Chelsea,  in  order  to  strengthen 
and  confirm  the  title  to  the  whole  thereof  ;  he  denied  that  Rieliard  Rich  Wilford 
was  wholly  ignorant  of  the  eft'ect  of  levying  such  fine,  but  he  supposed  tlie  same  would 
have  the  effect  of  corroborating  and  strengthening  the  title  to  the  whole  of  his  .said 
estate  at  Chelsea,  he  having,  in  manner  aforesaid,  been  informed  by  the  Appellant 
that  it  would  have  such  eft'ect ;  and  he  admitted,  that  for  the  reasons  and  under  the 
circumstances  aforesaid,  Richard  Rich  Wilford  consented  to  act,  and  acted  therein, 
as  advised  by  Appellant,  and  which  fine,  as  in  the  said  Bill  particularly  mentioned, 
was  accordingly  levied  in  or  as  of  Michaelmas  term  18-2L'.  and  that  the  Appellant 
caussd  the  name  of  John  La  wrens  Bicknell.  to  be  inserted  in  the  fine  as  the  Plaintiff', 
but  denied  that  he  did  so  for  such  reason  and  with  such  view  as  in  the  Bill  mentioned, 
but  merely  because  he  considered  it  immaterial  what  person  should  be  the  Conuzee 
in  the  fine,  and  John  Lawrens  Bicknell  occurred  to  him  as  being  a  proper  person 
to  be  named  such  Conuzee,  inasmuch  as  his  name  was  in  the  contract  between  the 
testator  and  the  said  Commissioners  and  Governors  of  Chelsea  Hospital,  and  he  was 
the  agent  of  the  said  Commissioners  and  Governors,  and  because  the  Appellant  under- 
stood that  the  convevance  of  the  land  contracted  to  be  sold  to  Chelsea  Hospital  was 
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to  bi!  made  to  Jolin  La  wrens  Biekuell  as  a  trustee  for  the  said  Coiiiiiiissioiiers  and 
(iovernons,  and  tliat  the  Appellant  did,  for  the  reasons  and  puriwses  thereinbefore- 
mentioned,  insert  in  tiie  fine  sueh  a  numbci-  of  aeres  as  would  in  law  comprise  the 
whole  of  the  testa  [124]  tor's  property  at  Chelsea,  but  denied  that  he  did,  for  such 
reasons  and  with  sueh  view  as  in  the  said  Bill  mentioned,  insert  twelve  messuages 
only  therein,  because  he  did  not  think  it  in  any  way  material  what  number  of  messu- 
ages was  stated  therein,  so  that  the  land  (which  was  tlie  principal  and  most  valuable 
part  of  the  said  property)  was  wholly  comprised  in  the  said  fine,  and  because  many 
of  the  erections  and  buildinp;s  on  the  said  estate,  which  are  termed  messuages  or 
tenements  in  the  said  Bill, are  in  truth  porter's  lodges,  servants'  and  labourers'  cottages, 
and  ottices  of  minor  de.scrijition,  occupied  with,  and  belonging  to.  the  messuage  occupied 
l)y  the  testator  himself  at  his  death,  and  would,  as  the  Appellant  was  advised  and 
believed,  pass  as  the  appurtenances  of  sueh  messuages,  without  being  distinctly  specified 
or  enumerated,  although  Appellant  admitted  that  he  did  not  inform  Richard  Rich 
Wilford,  that  the  levying  of  such  fine  woidd,  at  law,  operate  as  a  revocation  of  his 
will  to  any  extent,  as  well  becanse  the  Appellant  was  never  consulted  by  Richard 
Rich  Wilford  upon  that  subject,  and  did  not  know  or  believe,  that  he  had  executed 
any  will,  as  becanse  Appellant's  attention  or  consideration  was  not  drawn  bv  any 
circumstance  whatever,  to  the  effect  of  the  fine  in  such  respect,  and  he  did  not  know, 
until  he  was  informed  thereof  by  a  conveyancer  several  days  after  the  testator's  death, 
that  the  testator's  will  was  revoked,  or  had  been  affected  to  any  extent  by  the  fine  ; 
yet  he  denied  that  he  did,  otherwise  than  as  aforesaid,  wholly  conceal  from  Richard 
Rich  Wilford  that  the  levying  of  such  fine  would,  at  law,  operate  as  a  revocation  of 
his  will  to  any  extent  ;  that  he  did  not  know,  save  as  aforesaid.  [125]  whether  the 
said  Richard  Rich  Wilford  was  or  was  not  wholly  ignorant  that  the  fine  would  have 
any  such  operation  as  in  the  Bill  mentioned  ;  and  the  Defendant  admitted  that  no 
uses  were  declared  of  the  said  fine,  Richard  Rich  Wilford  having  died  very  suddenly 
on  or  about  the  '20th  of  December  1822,  a  few  days  after  the  completion  of  the  fine ; 
he  admitted  that  the  testator  left  no  children,  or  brothers,  or  sisters ;  he  admitted 
the  letter  dated  3d  April,  1823,  but  denied  the  fraud  imputed.     He  admitted  that 
he  continued  to  claim  the  property  as  heir-at-law  ;  and  had  brought  an  action  of 
ejectment  in  Common  Pleas. 

The  answer  of  the  Appellant  to  amended  bill,  sworn  l.'ith  Xoveniber,  1823,  con- 
tained nothing  material  to  the  point  adjudged.  A  supplemental  bill  was  afterwards 
filed  to  restrain  another  action  in  the  King's  Bench. 

The  Respondent  replied  to  the  answers  of  the  Appellant  ;  issue  was  joined  in  the 
cause,  and  witnesses  examined  on  both  sides,  and  publication  passed  in  Michaelmas 
Term,  182.5  ;  and  the  cause  being  set  down  for  hearing,  came  on  to  be  heard  before 
the  Vice-Chancellor,  on  the  23d  of  February,  1820,  when  his  Honour,  amongst  other 
things,  ordered  that  the  parties  should  proceed  to  a  trial  at  law  in  his  Majesty's  Court 
of  King's  Bench  at  Westminster,  at  the  sittings  in  Easter  Term  then  next,  or  at  such 
other  time  as  the  Lord  Chief  Justice  of  that  Court  should  direct,  on  the  following 
issues:  1st,  Whether  the  Appellant  George  Wilford  Bulkley  fraudulently  induced  the 
testator,  Richard  Rich  Wilford,  to  extend  the  fine  levied  by  him  beyond  the  property 
agreed  to  be  sold  to  the  Commissioners  and  Governors  of  the  Royal  Hospital  at  [126] 
Chelsea  ;  2d,  Whether  the  said  Appellant  George  Wilford  Bulkley,  fraudulently 
omitted  to  inform  the  testator  that  such  fine  would,  as  to  the  property  comprised 
therein,  revoke  any  will  of  the  said  testator  which  might  be  in  existence  :  and  in 
such  issue  the  Respondent  was  to  be  Plaintitt'-at-law,  and  the  Appellant  was  to  be 
Defendant-at-law,  who  was  forthwith  to  name  an  attorney  to  accept  a  declaration, 
appear  and  plead  to  issue. 

The  Respondent  presented  her  petition  of  appeal  against  the  decree  to  the  Right 
Hon.  the  Lord  Chancellor,  stating  that  by  an  order  of  the  Vice-Chancellor,  bearing 
date  the  2(;th  day  of  January,  1825,  it  was  ordered  that  the  Appellant  should  be 
restrained  by  the  injunction  of  the  Court  from  suing  out  a  writ  of  possession,  or  fur- 
ther proceeding  in  the  action  of  ejectment  in  the  pleadings  of  the  cause  mentioned 
to  have  been  brought  by  him  against  the  Respondent,  until  the  hearing  of  the  cause, 
or  the  further  order  of  the  Court  ;  and  also  stating  the  decree,  dated  the  23d  day  of 
February,  182(1  :  and  that  the  Respondent  was  advised  that  the  decree,  so  far  as 
the  same  directed  the  trial  of  the  issues  therein  mentioned,  was  erroneous,  and  pravine 
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that  the  dei-Tee  might  be  varied,  by  declaring  that  tlie  ApjjeUaiit  was  a  trustee  fur 
the  Respondent  of  the  whole  of  the  lands,  tenements,  and  hereditament.s  late  be- 
longing to  the  testator,  which  had  descended  to  him  as  heir-at-law,  except  such  j)art 
as  was  included  in  the  contract  with  the  Governors  of  Chelsea  Hospital. 

The  petition  of  appeal  was  set  down,  and  came  on  to  be  heard  before  the  Lord 
Chancellor,  the  5th  May,  1828,  when  his  Lordship  ordered  that  the  order,  dated 
the  23d  day  of  February,  1 826,  be  [127]  affirmed  ;  and  it  was  ordered  that  any  special 
matter  might  be  endorsed  on  the  postea. 

In  pursuance  of  the  decree  and  oi'der,  James  Trower,  the  master  to  whom  the 
cause  stood  referred,  settled  the  issues  directed  by  the  decree  and  order  on  appeal, 
and  in  pursuance  thereof  the  parties  jjroceeded  to  a  trial  at  law,  at  the  sittings  after 
Easter  Term,  182'J,  at  Westminster,  before  the  Chief  Justice  of  the  King's  Bench  ; 
when  the  Jury,  upon  the  first  issue,  found  that  the  Appellant,  did  not  fraudulently 
induce  Richard  Rich  Wilford  to  extend  the  fine  levied  by  him  beyond  the  property 
agreed  to  be  sold  to  the  Commissioners  and  Governors  of  the  Royal  Hospital  at  Chelsea  ; 
and  as  to  the  second  issue  the  jury  found,  that  the  Appellant  did  fraudulently  omit 
to  inform  Richard  Rich  Wilford  that  the  fine  would,  as  to  the  property  comprised 
therein,  revoke  any  will  of  Richard  Rich  Wilford,  which  might  be  in  existence  at 
the  time  when  stich  fine  was  levied. 

The  Respondent,  on  the  3d  day  of  July,  1829,  signed  judgment  in  the  Court  of 
King's  Bench,  at  Westminster,  upon  the  second  issue.  The  Appellant,  on  the  15th 
of  July,  1821),  applied  by  motion  to  the  Lord  Chancellor  for  a  new  trial  of  the  second 
issue  ;  but  hi.s  Lordship  did  not  think  fit  to  make  any  order  upon  the  motion. 

The  cause  came  on  to  be  heard  on  further  directions  on  the  30th  of  July,  1821), 
before  the  Lord  Chancellor,  when  it  was  declared  that,  having  regard  to  the  finding 
of  the  Jury  on  the  second  issue,  and  having  regard  to  the  evidence  produced  and 
read  in  the  cause,  the  Appellant,  the  heir-at-law  of  Richard  Rich  Wilford,  ought  to 
be  permitted  to  take  advantage  of  the  fine  levied  by  the  testator  ;  [128]  and  that  the 
whole  of  the  lands,  tenements,  and  hereditaments,  in  the  pleadings  mentioned,  ex- 
cepting such  part  thereof  as  was  included  in  the  contract  with  the  Governors  of 
the  Chelsea  Hospital,  ought  to  be  considered  as  having  passed  by  his  will  to  the  Re- 
spondent ;  and  that  the  Appellant  should  convey  to  her  in  fee,  or  as  she  should  direct, 
all  such  estate,  right,  and  interest,  as  had  descended  to  him  as  aforesaid,  in  all  the 
lands,  tenements,  and  hereditaments,  not  comprised  in  the  .said  contract.  And  it 
was  ordered  that  it  should  be  referred  to  the  master  to  whom  the  cause  stood  referred, 
to  settle  the  conveyance  in  case  the  parties  difl'ered  about  the  .same.  And  in  the 
meantime,  that  the  Appellant  be  restrained  by  injunction  from  commencing  or  prose- 
cuting any  other  action  at  law  against  the  Respondent  respecting  the  said  freehold 
lands,  tenements,  and  hereditaments,  lately  belonging  to  the  said  testator,  and  it 
was  ordered  that  the  Appellant  should  deliver  up  possession  to  the  Respondent  of  such 
of  the  said  lands  and  prenns&s  as  were  then  in  his  possession.  And  it  was  ordered, 
that  it  should  be  referred  to  the  master  to  take  an  account  of  the  rents  and  profits 
of  the  real  estate  of  the  said  testator  accrued  since  his  death,  which  had  been  possessed 
or  received  by  the  Appellant,  or  by  any  person  for  his  use.  And  in  order  thereto, 
the  parties  were  to  produce  before  the  master,  upon  oath,  all  books,  papers,  and  writings 
in  their  custody  or  power,  relating  thereto,  and  were  to  be  examined  upon  interroga- 
tories, as  the  said  master  should  direct,  who,  on  taking  the  said  accounts,  was  to  make 
unto  the  parties  all  just  allowances.  And  it  was  ordered,  that  the  Appellant  should 
pay  to  the  Respondent  what  should  be  [129]  reported  due  on  taking  such  accounts. 
And  it  was  ordered,  that  the  Appellant  should  be  restrained,  by  the  injunction  of 
that  Court,  from  receiving  any  further  rents  of  the  said  lands,  tenements,  and  here- 
ditaments, late  belonging  to  the  said  testator  ;  and  that  he  should  deliver  up,  on  oath, 
to  the  Respondent,  all  deeds,  papers,  and  writings,  in  his  possession,  relating  to  the 
same. 

The  following  evidence,  as  it  appeared  by  the  notes  of  Lord  Tenterden,  was  given 
upon  the  trial  of  the  issues  : — 

Mary  Wilcox  lived  in  testator's  service  from  about  twelve  years  of  age,  daughter 
of  an  older  servant  ;  was  with  him  twelve  or  thirteen  years  :  I  often  saw  the 
Defendant  there  with  the  testator,  conversing  ;  1  was  at  home  with  my  mother  on 
account  of  my  bad  health  ;  at  his  death  she  lived  iij  oue  of  tjie  testator's  jiousps,  very 
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near  to  him  ;  Defendant  called  at  uiy  luothor's  (ui  the  Satiiiday  after  the  testator's 
death  (he  died  on  Thursday  or  Friday)  between  one  and  two  ;  I  was  h('l]iiiig  to  clean 
the  house;  he  eanie  into  the  parlour;  I  went  in  a  little  afterwards  ;  he  said,  well, 
how  do  you  do,  Mary  '( — so  the  poor  General  is  dead  ;  he  has  not  left  yon  a  farthin^i;  ; 
you  will  not  get  your  fortune  ;  never  mind,  there  is  a  flaw  in  the  will  :  the  property 
is  mine,  and  1  will  take  care  of  all  of  you. 

Cross-exanuned  :  Mrs.  W.  lived  with  him  when  I  first  lived  ;  she  is  now  between 
sixty  and  seventy  ;  1  mentioned  the  conversation  to  my  mother  a  week  or  ten  days 
ago  ;  my  mother  is  now  a  tenant  of  Mrs.  W.;  I  have  been  at  home  lately,  and  we 
were  talking  about  this  cause;  my  mother  was  in  the  parlour  when  I  went  in  ;  when 
I  told  her  of  [130]  this,  she  said  she  did  not  hear  it ;  a  small  room  ;  we  were  all 
standing  ;  Defendant  was  coming  out,  but  stopped  to  speak  to  me  ;  1  have  lived  at 
different  places  since  I  was  married  ;  have  seen  my  mother  occa.sionally. 

Re-examined  :   My  husband  is  a  carpenter  ;  not  employed  by  Mrs.  W. 

J.  Lawrence  Bicknell,  solicitor  to  Chelsea  Ho.spital  :  The  testator's  property 
adjoined  ;  there  was  a  treaty  for  purchase  in  1819  and  1820  ;  Defendant  .said  there 
had  been  a  former  contract  for  sale,  and  a  difficulty  in  finding  the  heir-at-law  of  one 
of  the  parties  ;  but  he  did  not  consider  it  any  ilifficulty  ;  I  did.  and  required  a  fine 
to  be  levied  of  the  part  that  was  to  be  bought  by  the  hospital.  It  was  a  matter  of  no 
moment,  who  was  eonuzee  :  if  a  fine  is  levied  for  a  purchase,  at  the  requisition  of 
the  purchaser's  attorney,  it  is  usual  to  name  him  as  the  eonuzee ;  if  only  to  confirm 
a  title,  the  practice  varies  very  much  ;  the  draft  of  the  conveyance  was  approved 
by  Defendant,  but  not  executed  before  testator's  death  ;  I  received  a  note  from  De- 
fendant mentioning  his  death  ;  1  saw  Defendant  soon  afterwards  ;  .soon  after  the 
death  ;  the  note  is  dated  9th  January,  182.3  ;  I  can't  speak  minutely  to  conversations  ; 
Defendant  said  the  testator  had  levied  a  fine  before  his  death,  and  the  fine  revoked 
his  will,  and  he  doubted  whether  he  should  execute  the  conveyance  to  the  hospital, 
as  he  was  the  heir-at-law  ;  I  told  him  I  should  call  upon  the  executors  to  make  the 
heir-at-law  join  ;  although  the  money  would  go  to  the  executors,  he  expressed  a 
doubt  whether  the  hospital  could  purchase.  I  saw  Brett  afterwards,  and  then  saw 
the  Defendant  afterwards  at  the  Green  Man  ;  in  [131]  consequence  of  what  I  had 
heard,  I  told  him  great  fault  was  found  with  him  for  having  had  a  fine  levied,  and  not 
informing  the  testator  of  the  effect  of  it ;  he  said,  either  I  don't  see  why  I  should  put 
a  sword  into  the  General's  hand  to  cut  my  throat,  or  why  should  I,  etc.;  he  said  if 
the  testator  had  lived  a  few  days  longer  he  had  no  doubt  he  would  have  re-executed 
or  republished  his  will. 

C'ross-examined  :  Most  undoubtedly  Defendant  endeavoui-ed  to  ])ersuade  me  that 
no  fine  was  necessary  ;  the  money  to  be  paid  was  £9000  ;  looks  at  a  letter  pro- 
duced by  Defendant  ;  1  have  no  doubt  I  saw  him  before^  the  .'50th  of  January,  in-  my 
own  office  at  Greenwich.  The  last  conversation  was  the  last  Saturday  in  February 
or  in  JIareh  ;  our  turn-pike  meetings  were  only  on  the  last  Saturday  in  the  month  ; 
it  could  not  have  been  more  than  five  minutes  long  ;  he  was  coming  by  the  waj-  from 
our  office  at  Greenwich  ;  he  had  come  about  the  abstracts  ;  the  purchase  was  not 
completed  till  three  years  afterwards  ;  thirty-seven  shares  in  the  property.  Basevi 
was  our  conveyancer  ;  I  had  required  the  fine  before  I  consulted  him.  Read  Contract 
12th  August,  1820. 

For  Defendant :  Dr.  Brown,  Medical,  have  attended  Hugh  Smith  ;  saw  him 
two  days  ago  ;  he  was  not  then  in  a  state  to  come  to  London  from  Stoke,  twenty 
miles  from  town  ;  asthma  ;  not  likely  to  be  fit  to  travel  for  a  day  or  two. 

Solicitor-General,  Defendant,  should  put  in  the  order  for  reading  the  deposition 
of  Smith. 

Scarlet  refuses  to  do  so  ;  Solicitor-General  withdraws  his  objection. 

Bulkley,  Defendant's  son,  produces  examined  [132]  copy  of  deposition  of  Smith  ; — 
I  was  in  the  habit  of  seeing  the  testator  ;  he  was  kindly  disposed  to  my  father's  family  : 
he  got  me  my  situation  in  the  Stamp  Office,  and  my  brother  a  cornetcy  in  his 
regiment,  7th  Dragoon  Guards  ;  he  got  a  cadetship  for  my  second  brother  ;  placed 
my  fourth  brother  in  Christ's  Hospital  School.  Read  copy  deposition  of  Hugh 
Smith,  age  seventy  and  upwards.     Answer  to  the  interrogatories. 

Bulkley  again  :  I  saw  testator  shortly  before  his  death,  on  the  Sunday  before, 
in  his  dining-room  ;  Defendant  was  present ;  he  ^yas  pressing  my  fatljer  to  let  him 
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know  the  latest  time  at  which  the  business  with  the  college  would  be  completed  ; 
Defendant  said  about  ten  days  at  the  latest :  testator  said  it  would  be  the  happiest 
day  lie  had  seen  for  many  years  ;  when  done  he  intended  to  settle  his  affairs. 

Mrs.  Penstone  :  Kept  an  hotel  in  Cork  Street  ;  knew  testator  ;  he  has  been 
at  my  house  occasionally  ;  I  saw  him  and  the  Defendant  there  about  a  fortnight 
before  his  death  ;  I  understood  he  was  going  to  the  Lord  Chief  Justice  ;  he  was  then 
very  ill  ;  Defendant  wished  him  not  to  go.  because  he  was  too  ill,  and  if  he  would 
allow  it.  he  would  go  to  Lord  Chief  Justice  and  put  off  the  engagement  ;  testator 
seemed  very  angry,  and  said  he  would  rather  go  on  while  he  was  able  to  do  it  ;  they 
stayed  about  an  hour  and  a  half,  till  testator  got  the  better  of  the  spasms  ;  Mrs.  W. 
was  with  them  ;  she  also  advised  him  to  postpone  it ;  they  left  my  house  to  go  ;  while 
he  was  getting  into  his  carriage,  I  expressed  my  regret  that  he  would  not  go  home  ; 
he  said  he  was  anxious  to  get  the  [133]  business  done,  that  he  might  settle  his 
afl'airs  :  she  said  Defendant  was  always  kind  and  anxious  for  the  testator.* 

John  Lawrence  Bicknell,  who  was  examined  as  a  witness  on  behalf  of  the  Respon- 
dent to  the  5th  interrogatory,  deposed,  that  at  different  times  shortly  after  the  decease 
of  Richard  Rich  Wilford,  he,  deponent,  had  conversations  with  the  Appellant  in  regard 
to  Appellant's  claim  to  the  property  of  Richard  Rich  Wilford  :  and  on  the  first  of 
the  said  occasions  the  Appellant  told  the  deponent  that  Richard  Rich  Wilford  was 
dead  ;  and  that  he,  the  Appellant,  having  shortly  before  his  decease  levied  a  fine  of 
his  estate  at  Chelsea,  such  fine  was  a  revocation  of  the  will  of  Richard  Rich  Wilford, 
and  that  he,  the  Appellant,  would  succeed  to  his  real  estate  as  heir-at-law,  and  there- 
upon deponent  told  the  Appellant  that,  on  the  part  of  the  hospital,  he,  deponent, 
should  certainly  require  the  executors  of  Richard  Rich  Wilford  to  call  upon  the  heir- 
at-law  to  be  a  party  to  the  conveyance  of  the  land  purchased  by  the  hospital  ;  but 
that  as  the  agreement  had  been  executed  by  Richard  Rich  Wilford,  the  purchase 
money  would  of  course  be  personal  property,  to  be  received  by  the  executors  ;  and 
that  (as  deponent  best  recollects)  the  Appellant  replied  thereto,  that  he  should  wait 
until  the  executors  communicated  with  him,  or  the  Appellant  expressed  himself  to 
such  efl'ect. 

To  the  6th  interrogatory,  the  same  witness  deposed,  that  the  Appellant  did.  as 
stated  in  deponent's  deposition  to  the  5th  interrogatory,  inform  the  deponent  that 
the  aforesaid  fine  was  a  [134]  revocation  of  the  will  of  the  said  Richard  Rich  Wilford, 
and  deponent  did  not  recollect  that  he,  deponent,  did  then  make  any  remark  thereon, 
save  as  aforesaid,  but  that  on  one  occasion  when  deponent  was  at  the  Green  Man 
Inn  on  Blackheath,  and  just  as  he  was  entering  a  room  there,  in  which  a  turnpike 
meeting  was  held,  the  Appellant  came  up  to  the  deponent,  and  he,  deponent,  then 
remarked  to  the  Appellant,  that  very  great  fauh  was  found  with  him.  the  Appellant, 
for  not  having  told  the  said  Richard  Rich  Wilford  that  the  fine  he  had  levied  was  a 
revocation  of  his  will  ;  and  in  reply  the  Appellant  said  as  follows  ;  that  is  to  say, 
"  Why  should  I  put  a  sword  into  the  General's  hands  to  cut  my  own  throat  ?  "  And 
upon  deponent  saying  the  Appellant  ought  to  have  informed  the  said  Richard  Rich 
Wilford  that  the  said  fine  was  a  revocation  of  his  will,  the  Appellant  replied,  that  he 
had  no  doubt  that  if  the  said  Richard  Rich  Wilford  had  lived  a  short  time  longer, 
he  would  either  have  republished  his  will,  or  have  made  a  new  one. 

The  appeal  case  was  argued  in  June,  1834,  by  Sir  Edward  Sugden  and  Mr.  F. 
Pollock  for  the  Appellant. 

Sir  C.  Wetherell  and  Sir  W.  Home  for  the  Respondent. 

The  reasons  given  in  support  of  the  Appellant's  case  were  as  follows  : — 

The  evidence  for  the  Appellant  (having  regard  also  to  his  answers  to  the  Respon- 
dent's bills)  establishes  that  the  Appellant  did  not  know,  believe,  or  suspect,  during 
the  life  of  the  testator,  that  he  was  the  testator's  heir,  or  that  the  testator  had  made 
a  will,  or  that  the  fine  levied  by  the  testator  [135]  would  operate  as  a  revocation  of 
any  previously  existing  will,  and  the  issues  ought  not  to  have  been  directed,  but  the 
bill,  either  atthe  original  hearing,  or  at  the  hearing  of  the  appeal  before  the  Lord 
Chancellor,  ought  to  have  been  dismissed,  so  far  as  it  prayed  that  the  Appellant  might 
be  declared  a  trustee,  and  that  he  might  be  decreed  to  convey  to  the  Respondent, 

*  The  foregoing  evidence  upon  the  trial  of  the  issues  is  taken  verbatim  from  a 
transcript  of  Lord  Tenterden's  notes. 
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and  be  restrained  by  injunction,  tlie  nature  of  the  case  being  such  as  to  make  it  more 
proper  for  the  determination  of  a  court  of  equity  than  of  a  jury. 

Supposing  the  decrees  or  orders  of  the  'JSd  day  of  February,  1826,  and  the  5th 
day  of  May,  1828,  not  to  be  erroneous,  the  order  of  the  15th  day  of  July,  1829, 
whereby  a  new  trial  of  the  second  issue  was  refused,  ought  to  be  reversed,  and  a  new 
trial  ordered,  inasmuch  as  some  of  the  evidence  for  the  Kespondent  at  the  trial  con- 
sisted of  the  testimony  of  witnesses  not  previously  examined  in  the  cause  in  the  Court 
of  Chancery,  and  which,  therefore,  came  on  the  Appellant  bj'  surprise,  and  which 
he  could  not  for  such  reason  have  been  prepared  to  meet,  and  inasmuch  as  the  questions 
intended  by  the  Court  of  Chancery  to  be  submitted  to  the  jury  were  withdrawn  from 
their  consideration,  they  having  been  directed  by  the  judge  to  presume  that  the 
Appellant  knew  what  the  legal  effect  of  the  fine  would  be  on  the  testator's  will,  and 
inasmuch  as  the  jury  were  in  other  respects  misdirected  on  the  trial. 

No  evidence  on  the  part  of  the  Eespondent  was  adduced  on  the  trial  of  the  issues, 
to  show  that  the  Appellant  omitted  to  inform  the  testator  of  the  legal  eflfect  of  the 
fine  upon  the  will. 

According  to  law,  fraud  cannot  be  presumed,  [136]  but  must  be  proved  by  direct 
and  positive  evidence  ;  and  there  being  no  such  evidence  before  the  Court,  no  case 
was  made  out  by  the  Respondent  that  ought  to  have  been  submitted  to  the  jury, 
and  the  jury  ought  not  to  have  found  a  verdict  against  the  Appellant  on  the  second 
issue  on  mere  presumptive  evidence. 

Supposing  that  the  Appellant,  at  the  time  of  levying  the  fine,  knew  himself  to 
be  the  heir  presumptive  of  the  testator,  and  that  the  testator  had  a  will  existing,  and 
that  the  effect  of  the  fine  was  to  revoke  such  will  (which  knowledge,  on  the  part  of 
the  Appellant,  of  such  supposed  facts  was  not  proved  by  the  Respondent,  but,  on  the 
contrary,  was,  in  part,  disproved,  and  wholly  denied  by  the  Appellant's  answers  to 
the  bills),  the  Court,  by  its  judgment  or  decree  of  the  23d  of  February,  182G,  declared 
that  it  was  not  necessary,  to  enable  a  solicitor  to  perform  his  duty  as  a  solicitor,  that 
he  should  be  acquainted  with  every  point  of  law,  of  the  nature  of  that  in  question 
(referring  to  the  legal  effect  of  the  fine  upon  a  subsisting  will)  ;  and  that  it  was  not 
a  necessary  part  of  the  Appellant's  duty  to  be  acquainted  with  that  law,  and  con- 
sequently not  a  necessary  part  of  his  duty  to  give  the  information  to  the  testator  as 
to  the  operation  of  such  fine  upon  his  will. 

The  Appellant,  as  the  testator's  solicitor,  having  seen  that  the  fine  was  properly 
levied,  and  not  having  omitted  the  performance  of  any  duty  he  owed  to  the  testator 
as  his  client,  the  second  issue  was  inconsistent,  and  at  variance  with  such  decree  and 
declaration,  and  ought  not  to  have  been  directed. 

Supposing  such  new  trial  ought  not  to  be  ordered,  the  circumstances  of  the  case 
are  not  such  as  en-[137]  able  a  court  of  equity  to  decree  the  relief  given  by  the  decretal 
order  of  the  30th  day  of  July,  1829. 

Supposing  the  revocation  of  the  testator's  will  even  to  have  been  occasioned  by 
fraud  on  the  part  of  the  Appellant  (which  is  not  shown  in  evidence,  either  in  the  cause 
of  the  Court  of  Chancery  or  on  the  trial  of  the  issues),  the  Court  of  Chancery  has  no 
jurisdiction  or  power  to  re-establish  a  will  once  revoked  and  made  void  by  operation 
of  law  ;  or  to  divert  real  estates  devised  by  any  such  will,  out  of  that  course,  in  which 
in  consequence  of  such  revocation,  the  law  of  the  land  hath  provided  that  such 
property  shall  go. 

On  the  motion  for  a  new  trial  on  the  15th  day  of  July,  1829,  the  Court  refused 
to  hear  affidavits  regularly  made  and  filed  by  the  Appellant  in  support  of  such  motion  ; 
and  the  decree  of  the  30th  day  of  July,  1829,  which  appears  to  have  been  founded 
on  the  verdict  of  the  jury  on  the  trial  of  the  second  issue,  is  contrary  to  all  principle 
of  equity,  and  to  every  rule  of  law. 

For  the  Respondents,  the  case  of  Seagrove  v.  Kirnan  *  was  cited. 

The  Earl  of  Eldon.f — This  is  a  case  undoubtedly  of  very  great  importance,  and 
I  should  be  extremely  sorry  that  the  House  should  come  to  a  judgment  upon  the 
subject,  without  its  being  fully  and  clearly  understood  upon  what  principle  it  proceeds. 
I  think,  and  have  often  stated  in  the  Court  of  Chancery,  and  I  believe  my  practice 

*  Stated  post,  [8  Bli.  N.  S.]  p.  144. 
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was  governed  by  what  I  so  thought,  that  there  was  too  much  of  a  habit  in  that  Court 
of  sending  matters  to  law  which  we  ought  to  have  decided,  in  the  first  instance, 
upon  the  evi-[138]-dence  before  the  Court.  I  know  that  this  practice  led  to  most 
enormous  expenses,  in  many  instances,  and  I  hope  that  I  did  my  utmost  to  save  parties 
the  expense  of  such  proceedings.  The  decree  in  this  case  was  made  in  the  year  1823. 
Two  issues  were  directed  ;  and  the  first  thing  to  be  decided  in  this  cause  must  be, 
whether  it  was  the  duty  of  the  attorney,  when  this  fine  was  proposed  to  be  levied 
of  a  part  of  the  estate,  to  inquire  whether  the  testator  had  made  a  will  or  not ;  and 
one  may  venture  to  say,  at  least,  that  it  is  a  matter  of  great  importance  to  decide. 
The  question  to  be  decided  one  way  or  the  other  is,  whether  an  attorney,  although 
he  knows,  or  should  know,  or  can  take  advantage  of  his  ignorance  if  he  does  not  know 
(putting  all  fraud  out  of  the  question),  shall  himself  profit  by  his  ignorance ;  or,  to 
put  the  question  in  a  stronger  way,  if  an  attorney  were  not  ignorant  (and  it  is  very 
difficult  for  me  to  suppose  he  could  be  ignorant),  that  a  fine  would  revoke  a  will, 
supposing  that  he  is  not  to  be  visited  on  the  ground  of  positive  fraud  in  respect  of 
such  conduct  (and  you  ought  always  to  decide,  if  you  can.  without  prejudice  to  moral 
character) ;  it  is  a  matter  of  verj'  great  importance  that  it  should  be  well  settled, 
after  this  cause  has  been  travelling  through  the  courts  in  Westminster  Hall  for  about 
eleven  years,  whether  it  is  not  absolutely  necessary  for  us  to  decide  what  the  Court 
ought  to  have  done,  in  the  first  instance,  when  it  had  the  bill  and  answer  in  equity 
before  it,  and  all  the  evidence  that  was  then  upon  record. 

The  case  *  in  Ireland  was  decided,  not  upon  the  ground  that  there  was  any  fraud 
on  the  part  of  the  gentl"eman,  whose  conduct  was  found  fault  with,  but  [139]  upon  this 
principle,  that  a  lawyer  should  not  take  the  benefit  of  his  ignorance;  there  was  no 
pretence  to  say,  in  that  case,  that  the  law  adviser  of  the  man  who  made  the  will, 
knew  the  effect  of  making  himseU  executor.  It  was  a  will  of  personal  estate.  There 
had  been  several  legacies  given  by  the  testator,  and  the  law  adviser  was  made  the 
executor.  Your  Lordships  will  understand  what  a  material  interest  he  acquired 
by  that  appointment,  because  it  has  been  held,  that  if  legacies  are  given  in  a  will, 
but  no  legacy  given  to  the  executor,  if  you  appoint  him  executor,  that  he  will  take 
all  the  clear  undisposed  of  residue  of  the  testator's  personal  estate.  That  was  a  case 
therefore  which  decided,  not  that  the  counsellor  meant  any  fraud,  tliat  he  was  charge- 
able with  any  moral  guilt,  but  that  it  was  against  the  poUcy  of  the  law,  to  permit 
a  man,  who  ought  to  know  the  law  which  gives  to  the  executor  for  his  own  benefit, 
the  clear  residue  of  the  unbequeathed  personal  estate,  to  plead  ignorance  of  the  law, 
and  that  he  should  take  for  himself  the  benefit  of  that  ignorance.  That  is,  therefore, 
a  most  important  case,  and  I  am  anxious  to  look  into  the  particulars  of  it.  I  think 
also,  that  if  the  case  upon  the  record  itself  furnishes  principles  of  equity  upon  which 
the  Court  might  decide  the  cause,  however  it  might  turn  out  upon  an  inquiry  as  to 
a  particular  fact,  if  it  went  to  a  jury,  that  parties  should  be  delivered  from  the  evils 
of  suits  as  soon  as  possible. 

This  case  has  been  argued  at  the  bar  upon  a  ground  which  must  be  the  ground 
of  the  decree  of  1823,  which  is  now  appealed  from,  that  upon  that  occasion  there 
ought  either  to  have  been  a  quietus  to  the  Defendant,  or  a  decree  for  the  Plaintift'. 
I  should  be  sorry  if  I  ventured  to  give  a  final  [140]  opinion  upon  this  case,  without 
having  looked  into  the  authorities  that  have  been  cited,  and  into  all  others  that  my 
own  recollection  may  furnish  me  with  a  remembrance  of.  If  the  view  which  I  take 
of  this  case  be  correct,  it  appears  to  me  that  the  judgment  might  have  been  pronounced 
long  since. 

The  circumstances  of  the  case  are  these  : — A  gentleman,  of  the  name  of  Eichard 
Wilford,  was  seised,  at  the  time  of  making  his  will,  of  lands  and  hereditaments  at 
Chelsea  ;  the  lands  then  consisting  of  a  mansion-house,  called  Ranelagh  House,  with 
the  appurtenances,  together  with  certain  pieces  of  land  adjoining,  on  one  whereof 
there  were  five  tenements,  and  on  the  other  one  tenement,  the  whole  comprising 
about  two  acres  ;  which  premises,  or  the  greater  part  of  them,  particularly  the  mansion 
house,  had  been  devised  to  him  by  his  father,  and  the  residue  had  been  purchased 
by  the  testator  of  divers  persons.  He  was  likewise  entitled  to  another  estate,  near 
adjoining,  called  the  Eanelagh  estate,  comprising  about  eighteen  acres,  with  twelve 

*  Seagrover.  Kirnan,  Rep.  [8  Bli.  N.  S.  144]. 
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messuages  upon  them.  He  made  a.  will,  dated  the  2Stli  of  March,  1822,  b\-  wliich 
he  devised  all  his  real  estate  to  his  wife,  who  is  the  Respondent  iu  this  appeal,  in  fee  ; 
and  by  virtue  of  such  will  she  was  iu  possession  thereof  at  liis  death.  Before  he  died, 
and  before  making  the  will,  he  had  entered  into  a  eiintract  with  the  coimni.ssioncrs 
and  governors  of  C'lielsea  hospital,  on  behalf  of  himself,  and  the  other  proprietors 
of  the  Ranelagh  estate,  for  the  sale  of  part  of  that  estate  to  them.  It  appears,  that 
the  title  to  tlie  Ranelagh  estate,  as  it  is  represented  in  these  |)leadings,  was  very  com- 
plicated, having  been  held  by  trustees  for  [141]  certain  persons,  who  were  share- 
holders in  the  property,  to  the  number  of  thirty-six  ;  and  in  consequence  of  that 
complication,  doubts  arose  respecting  tlie  title  to  so  much  of  that  estate,  and  that 
therefore  it  formed  part,  or  followed  as  a  consequence,  of  the  contract,  that  the  testator 
should  levy  a  fine  of  the  lands,  respecting  which  such  doubt  had  arisen. 

It  appears,  that  the  testator,  upon  many  occasions  before,  had  employed  other 
solicitors  than  the  Appellant.  The  Appellant,  who  is  an  attorney,  was  a  relation 
of  the  testator.  The  necessity  of  levying  a  fine  arose  out  of  the  persons  who  wore 
concerned  for  the  governors  and  commissioners  of  Chelsea  hospital,  thinking  it  would 
be  desirable,  as  unquestionably  it  would  be,  to  have  a  fine  levied  of  these  premises, 
in  order  that  they  as  the  purchasers,  might  be  sure  of  having  a  good  title  :  it  became, 
therefore,  necessary,  to  levy  such  fine.  The  Appellant,  being  an  attorney,  was  employed 
for  the  purpose  of  giving  a  satisfactory  title  to  those  who  liad  bought  this  parcel  of 
the  testator's  estate.  The  Appellant  thought  it  was  advisable  that  a  fine  should 
be  levied,  not  only  of  that  part  of  the  estate  which  had  been  contracted  for  by  the 
Chelsea  Hospital  Commissioners,  not  limiting  the  fine  which  was  levied  to  those 
premises,  where  necessity  called  for  the  fine  being  levied,  but  he  thought  proper  to 
levy  a  fine  of  the  estates,  in  reference  to  which  no  contract  had  been  entered  into 
with  the  Commissioners  of  Chelsea  Hospital,  and  which  required  no  proceeding  to 
clear  the  title  to  them.  The  result  was,  that  the  fine  wliich  was,  as  to  part  of  the 
lands,  necessary  to  complete  the  title  to  the  purchasers,  operated  in  law  as  a  revoca- 
tion of  the  [142]  devise  to  the  widow  of  these  premises,  a  parcel  of  which  had  been 
sold  to  the  Chelsea  Hospital  Commissioners. 

It  turned  out,  that  the  gentleman,  who  had  advised  this  large  extent  of  the  fine, 
the  attorney,  was  himself  the  heir-at-law  of  the  testator,  though  he  states  he  had 
very  great  doubts  about  it,  and  did  not  believe  that  he  was, — I  wish  to  put  it  in  the 
strongest  way  for  him, — that  he  did  not  know,  and  did  not  believe,  he  was  the  heir- 
at-law  of  the  testator,  until  he  made  that  discovery,  to  say  the  least  of  it,  shortly  after 
the  death  of  the  testator  ;  and  that,  therefore,  this  misfortune  to  the  wife,  in  losing 
this  property,  was  owing  to  his  want  of  knowledge  that  the  title  of  heir  belonged 
to  him  :  a  relation  he  must  have  known  himself  to  be.  The  testator  had  been  very 
active  in  his  exertions  to  serve  this  gentleman  ;  and  I  do  not  mean  to  say  that,  if 
the  testator  had  had  an  opportunity  of  considering  and  re-considering  what  would 
be  the  effect  of  this  fine,  I  am  far  from  being  certain  that  he  would  not  have  left  this 
property  even  to  this  gentleman  himself.  He  states,  not  only  that  he  did  not  know, 
or  believe,  or  to  that  effect,  that  he  was  the  heir-at-law  of  the  testator,  but  also,  tliat 
he  did  not  know  that  the  efi'ect  of  the  fine  would  be  such  as,  in  point  of  law,  it  lias 
been  ;  and,  therefore,  that  his  notion  is.  that  he  is  entitled  to  have  this  property  under 
the  circumstances  of  this  case.     The  bill  alleges  a  fraudulent  purpose. 

I  have  taken  great  pains  to  look  into  this  subject ;  and  if  I  had  heard  the  cause, 
in  1823,  acting  consistently  with  my  habit,  namely,  if  possible  to  save  parties  the 
expense  of  trials  of  issues,  if  the  case  afforded  a  clear  ground  of  equity, — and  in  this 
[143]  case  I  think  such  clear  ground  was  afforded, — I  should  have  thought  it  my 
duty,  upon  the  principle  which  1  am  now  about  to  state,  at  once  to  have  said,  whether 
you  meant  fraud,  whether  you  knew  that  you  were  the  heir-at-law  of  the  testator  or 
not,  you,  who  have  been  wanting  in  what  1  conceive  to  be  the  duty  of  an  attorney,  if 
it  happens  that  you  get  an  advantage  by  that  neglect,  you  shall  not  hold  that  advantage, 
but  you  shall  be  a  trustee  of  the  property,  for  the  benefit  of  that  person,  who  would 
have  remained  entitled  to  it,  if  you  had  known  what  you  ought  as  an  attorney  to  have 
known  ;  and  being  considered  as  knowing  it,  because  you  ought  to  have  known  it,  you 
shall  not  take  advantage  of  your  own  ignorance  ;  for  so  far  I  carry  the  principle,  that  a 
legal  adviser  shall  not  take  advantage  of  his  own  ignorance.  It  is  too  dangerous  to 
the  interests  of  mankind,  that  those  who  are  bound  to  advise,  and  who,  being  bound 
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to  advise,  ought  to  be  able  to  give  soiiud  and  sufficient  advice,  should  ever  be  allowed 
to  take  advantage  of  their  own  professional  ignorance,  to  the  prejudice  of  other  persons. 

This  principle  1  find  laid  down  by  Lord  Hardwicke,  in  different  cases,  and  it  is 
exceedingly  well  illustrated  in  a  case  decided  in  Ireland.  [Seagrove  v.  Kirnan,  see 
ante,  8  Bli.  N.  S.  137.]  I  have  in  my  possession,  at  this  moment,  the  manuscript 
of  the  decree  in  the  case,  which  was  quoted  at  the  bar  :  it  is  in  the  hand-writing  of 
Sir  Anthony  Hart,  the  then  Lord  CUiancellor  of  Ireland;  and  this  manuscript  shows 
the  diligence  and  accurate  attention  whieli  he  gave  to  the  subject,  liaving  corrected 
and  re-corrected  it  in  order  that  the  principle  might  be  understood  upon  which  the 
decree  was  made. 

[144]  That  case  was  this  : — A  gentleman  at  the  bar,  who  appeared,  upon  former 
transactions  between  the  testator  and  himself,  to  have  been  a  very  intimate  friend 
of  the  testator,  made  a  will,  appointing  himself  executor.  According  to  the  law  at 
that  time,  if  there  were  legacies  given  to  other  persons  out  of  the  personal  estate, 
but  no  disposition  of  the  residue,  the  executor,  by  his  appointment,  would  have  taken 
the  whole  of  that  residue.  It  was  not  the  intention  of  that  testator  to  give  this  learned 
counsellor  any  thing  more  than  the  office  of  executor ;  but  he  insisted  that,  having 
got  the  office  of  executor,  he  was  entitled  to  the  residue  of  the  personal  estate,  and  it 
turned  out  as  a  matter  of  fact ;  and  the  case  was,  in  this  respect,  I  believe,  perfectly 
honest,  that  he  was  not  aware  of  the  doctrine  at  the  time  when  he  made  the  will  which 
appointed  him  executor,  that,  under  the  dispositions  and  omissions  of  the  will,  he 
would  be  entitled  to  the  residue.  But  what  said  the  Court  to  that  1  The  Court 
said,  that  is  what  you  ought  to  have  known,  and  you  shall  not  take  for  your  own 
benefit  that  which  you  have  derived  from  your  professional  ignorance  ;  and  the 
consequence  was,  tliat  he  was  decl.ired  to  be,  as  I  think  this  gentleman,  the  Appellant 
in  this  case,  ought  to  be,  a  trustee  for  the  next  of  kin  of  the  residue  of  the  personal 
estate,  and  a  trustee  of  that  part  of  the  real  estate  with  reference  to  which  there  was 
no  occasion  whatever,  in  order  to  carry  the  contract  with  the  Commissioners  of  Clielsea 
Hospital  into  effect,  to  levy  any  fine. 

This  gentleman,  I  see,  alleges  that  he  did  not  know  the  testator  had  made  a  will  ; 
but  he  could  not  but  know,  considering  the  proposition  I  have  [145]  stated,  that  if 
the  testator  had  made  a  will,  devising  all  the  other  estates  to  his  widow,  and  if  lie 
levied  a  fine  extending  to  all  his  lands,  it  must  revoke  his  will.  I  say  it  was  his  duty 
to  have  asked  the  testator  whether  he  had  made  a  will  ;  and,  in  levying  the  fines, 
not  to  have  gone  beyond  the  necessity  which  arose  in  that  case  for  the  purpose  of  mak- 
ing the  title  to  the  commissioners  complete,  to  carry  that  contract  into  effect,  and  it 
may  be  inferred, — (at  least,  we  know  nothing  to  the  contrary,  and  it  is  but  fair  to 
say  it,  looking  at  the  whole  of  his  answer), — that  if  he  had  known  that  the  estate 
had  been  devised  to  the  lady  who  has  become  General  Wilford's  widow,  he  would  not 
have  levied  a  fine  of  that  estate,  except,  indeed,  under  the  effect  and  operation  of  a 
deed  so  framed,  that  it  should  give  the  same  effect,  as  to  her  interest,  as  she  would 
have  taken  under  the  will. 

I  have  no  hesitation  in  saying,  that  if  I  had  heard  this  cause  originally,  I  should 
not  have  directed  any  issues  ;  because  there  is  a  principle  of  equity  which  considers 
that  if  there  is  negligence  in  such  cases,  it  is  quite  enough.  Two  issues,  however, 
were  directed  ;  one  of  those  issues  was  found  for  Mr.  Bulkley,  but  the  other  was  found 
against  him,  and  that  certainly  does  in  the  finding  impute  to  him  that  he  fraudulently 
omitted  to  inform  his  employer  of  the  effect  of  the  fine. 

I  should  feel  deep  regret  if  I  had  ever  been  too  quick  in  charging  any  man  with 
fraud  ;  but  in  the  present  case  I  must  go  the  length  of  saying,  that  I  cannot  expound 
that  declaration  which  was  made  to  Mr.  Bieknell  by  tliis  gentleman,  Mr.  Bulkley, — 
I  cannot  expound  that  declaration  without  forming  at  least  a  conjecture,  which  my 
mind  does  not  [146]  easily  get  rid  of,  that  this  gentleman  had  at  least  a  conviction 
in  his  mind  that  it  was  better  for  him  to  take  the  chance  of  proving  himself  to  be  the 
heir-at-law  after  the  death  of  this  testator,  than  to  take  the  chance  of  deriving  a  benefit 
from  this  property  under  the  testator  ;  and,  attending  to  the  argument  of  so  able, 
acute,  and  learned  a  counsel  as  Sir  Edward  Sugden,  finding  nothing  of  fact  to  meet 
what  is  the  natural  effect  of  the  declaration  made  at  the  casual  meeting  of  Mr.  Bieknell 
and  Mr.  Bulkley,  having  nothing  but  the  reasoning  which  you  heard  from  the  bar 
upon  the  subject,  I  cannot  but  persuade  myself  that  Sir  Edward  Sugden  himself 
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thought  that  the  account  he  gave  of  it  would  have  as  little  influence  upon  your  Lord- 
ships' minds  as  it  probably  had  upon  his  own.  See  what  the  words  are  :  Mr.  Bicknell 
says,  "  Have  you  inquired  about  a  will  i  "  What  is  the  answer  1  "  What  !  was  I 
"  to  put  a  sword,"  (mind  you,)  "  into  the  General's  hand,"  (these  are  the  words,)  "  that 
"  he  might  cut  my  throat  ?  "  What  was  the  meaning  of  that  t  Phunly  interpreted, 
it  is  this,  and  this  only,  that  1  would  not  lose  the  chance  I  have  if  the  tine  was  levied, 
by  any  thing  being  done  to  counteract  the  eiJ'ect  of  that  which  I  have  done.  And 
who  was  it  that  was  to  interfere,  in  order  to  counteract  the  effect  of  the  fine  ?  Why 
it  was  the  General  himself  he  alludes  to  : — "  Would  I  put  a  sword  into  the  General's 
■■  hands,  in  order  that  he  might  cut  my  throat  ?  ''  Is  it  possible  to  deny  that  there 
is  ground  for  reasoning,  upon  that  declaration,  that  there  was  at  that  moment,  at 
least,  in  the  mind  of  Mr.  Bulkley,  a  notion  that  the  efl'ect  of  the  fine  would  be  dis- 
appointed by  an  act  of  the  General  himself  ? 

[147]  The  second  issue  was  found  by  the  jury  against  Mr.  Bulkley,  that  he  did 
fraudulently  omit  to  tell  the  testator  the  effect  of  the  fine.  Now,  1  repeat  again, 
that  I  am  very  sorry  indeed  to  put  this  case,  at  least,  entirely  upon  fraud  ;  but  my 
opinion  is  this,  that  the  safety  of  mankind,  with  respect  to  their  property,  depends 
upon  your  Lordships'  requiring  from  attornies  that  knowledge,  at  least,  which  every 
attorney  ought  to  have.  A  professional  man  may  not  know  that,  if  he  levies  a  fine 
of  the  whole  of  a  man's  real  estate,  it  will  revoke  his  will  as  to  that  estate  :  there  may 
be  persons  in  the  world  who  are  so  ignorant,  but  you  cannot  act  upon  their  ignorance  ; 
and  it  is  impossible  to  follow  up  these  cases  to  their  proper  effect,  as  you  do  in  the 
case  of  trustees,  unless  you  hold  attornies  to  this  principle,  that  they  shall  give  all  the 
information  which  they  ought  to  give,  and  unless  you  hold  them  also  to  this  principle, 
that  they  shall  not  plead  ignorance  of  that  which  they  ought  to  know. 

I,  therefore,  as  1  have  before  stated,  slioidd  have  made  this  decree  in  the  first  in- 
stance, without  troubling  ni.yself  with  the  question  of  fraud,  by  applying  the  prin- 
ciples which  have  always  been  applied  to  trustees,  and  to  persons  who  are  entrusted 
with  the  due  management,  in  point  of  legal  proceedings,  of  the  property  of  others, 
and  that  they  shall  not  take  advantage  of  their  own  ignorance.  If  Mr.  Bulkley  was 
ignorant,  much  more  if  his  conduct  was  fraudulent,*  (and  I  do  not  know  how  to  set 
aside  the  finding  of  the  jury,)  I  should  have  held  upon  the  omission  to  inquire  whether 
there  was  a  will,  notwithstanding  the  alleged  ignorance  that  the  will  would  be  affected, 
as  to  the  other  property,  to  which  the  fine  was  not  necessary  to  be  applied,  [148]  if 
it  went  beyond  that  property  to  which  the  levy  of  the  fine  ought  to  have  been  con- 
fined, that  there  is  principle  enough  in  the  policy  of  the  law,  as  administered  in  courts 
of  equity,  to  say  that  he  must  be  considered  a  trustee  of  that  property  of  which  the 
fine  ought  not  to  have  been  levied. 

Under  these  circumstances,  having  been  called  upon  by  some  of  your  Lordships 
to  give  my  opinion  upon  this  case,  such  is  the  opinion  which  I  have  formed.  1  think 
it  impossible  that  this  gentleman  can  hold  this  property,  except  as  a  trustee  for  the 
individual  who  was  the  devisee  of  the  property  under  the  will  of  tlie  testator.  I  do 
not  like  to  support,  by  much  length  of  argument,  that  which  1  take  to  be  a  plain 
principle  of  equity  :  and,  therefore,  after  stating  the  grounds  upon  which  I  have 
formed  my  opinion,  it  is  for  my  nol)le  and  learned  friend  on  the  woolsack,  who  has 
been  much  more  acquainted  with  the  administration  of  justice  tlian  I  have  been, 
to  inform  your  Lordships  whether  I  have  taken  a  wiong  view  of  the  subject,  or  whether 
I  am  correct  in  the  opinion  which  I  have  formed. 

Lord  Wynford. — It  is  scarcely  necessary  to  say  a  word  after  the  speecli  that  my 
noble  and  learned  friend  has  addressed  to  your  Lordships.  I  agree  with  every  sen- 
tence he  has  uttered ;  and  I  hope  that  one  of  the  observations  which  he  has  made 
will  have  its  effect  upon  the  members  of  the  profession  of  the  law  ;  that  they  will 
all  know,  particularly  with  regard  to  that  part  of  the  profession  to  which  the 
Appellant  belongs,  that,  though  there  is  no  body  of  men  more  honourable  in  the  dis- 
charge of  those  delicate  duties  which  are  cast  upon  them  than  the  generality  of  them 
are,  that  there  is  an  e.stablished  rule  in  the  Courts  of  Equity,  [149]  that  no  professional 
man  can  take  advantage  of  his  ignorance,  or  of  his  negligence,  much  less  of  his  fraud. 
If  there  were  not  such  a  principle  recognised  by  courts  of  equity,  they  would  ill  deserve 
that  name. 

There  are  two  cases  to  which  your  Lordships'  attention  has  been  called  at  the 
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bar,  (one  of  which  has  been  well  and  ably  commented  upon  by  my  noble  friend,)  which 
recognise  that  principle  :  the  one  is  in  the  elder  Vesey,  in  whicli  it  is  distinctly  laid 
down  as  a  principle,  that  no  party  can  take  advantage  even  of  his  ignorance,  or  of 
his  negUgence,  and  still  less,  undoubtedly,  of  his  fraud.  The  principle  is  more  clearly 
laid  down  in  the  case  upon  which  my  noble  friend  has  commented, — the  case  which 
was  decided  by  the  late  excellent  and  learned  Lord  Chancellor  of  Ireland. 

Let  us  see  whether  the  Appellant  in  this  case  is  seeking  to  take  advantage  of  his 
ignorance,  or  whether  he  is  not  attempting  to  avail  himself  of  his  fraud.  He  clearly 
knew  that  he  was  a  relation  of  tlie  testator,  for  that  is  admitted  ;  and  he  believed 
more,  (for  that  also  he  has  admitted,) — that  it  was  probable  he  was  the  heir  presumptive 
of  the  deceased.  Under  these  circumstances,  he  is  called  upon  to  levy  a  fine  for  a  por- 
tion of  the  estate  ;  and  the  jury  upon  that  issue  have  found,  very  properly,  that  the 
fine  was  not  levied  by  him  to  vacate  the  will,  that  it  was  levied  for  a  difl'erent  purpose. 
But,  at  the  time  when  he  levied  the  fine,  he  must  have  known  (and  I  will  prove  that 
presently)  that  there  was  a  will ;  and  he  certainly  did  know  that  the  fine  would  revoke 
the  will.  But,  whether  he  knew  it  or  not,  he  ought  to  have  known  it ;  and  every 
attorney  must  be  presumed  to  know  that  a  [150]  fine  woidd  revoke  a  will.  I  say  this 
upon  authority, — an  authority  that  will  ever  remain  unquestioned  in  Westminster 
Hall, — the  authority  of  Lord  Tenterden,  who  distinctly  stated  it  in  his  direction  to 
the  jury  in  this  case.  I  say  it  also  upon  the  authority  of  Sir  Anthony  Hart,  who 
distinctly  stated,  that  a  barrister,  (and  I  know  of  no  distinction  between  a  barrister 
and  an  attorney  in  such  a  question,  except  that  the  latter  is  more  frequently  called 
upon  to  consider  cases  of  this  sort,)  that  a  barrister  was  bound  to  know  that  the  making 
a  man  an  executor  to  a  will,  giving  him  no  legacy,  put  into  his  control  and  power  for 
his  own  use  all  tlie  unbequeathed  residue  of  the  personal  property  of  the  testator.  LTpon 
the  authority  of  both  these  learned  persDUS,  I  .say,  if  there  is  any  difference  in  principle 
between  the  case  of  a  professional  man  making  liimself  executor,  and  thereby  giving 
to  himself  the  residue  of  the  personal  property,  and  this  case  of  the  solicitor  being 
the  heir,  levying  a  fine,  and  revoking  the  will,  b)^  which  the  testator  had  disposed  of 
his  property, — this  is  a  much  stronger  case  ;  because  a  professional  man  must  be 
very  ignorant  indeed  not  to  know,  that  making  a  different  disposition  of  the  property 
revokes  the  disposition  already  made.  Now,  that  being  the  case,  is  it  possible — and 
I  here  quite  agree  with  my  noble  and  learned  friend,  that  there  was  no  occasion  for 
any  issue,  but  I  shall  say  a  word  or  two  upon  the  facts  presently — is  it  possible  to  say, 
upon  what  is  stated  in  the  bill  and  admitted  in  the  answer,  that  }'our  Lordships 
wotdd  not  be  allowing  this  gentleman  to  take  advantage  of  his  ignorance  at  least, 
or,  as  the  jury  have  said,  of  his  fraud,  if,  having  levied  a  fine  of  all  the  lands,  [151] 
without  informing  the  testator  of  the  effect  that  the  fine  would  have  upon  the  will, 
he  is  permitted  by  your  judgment  to  take  the  benefit  of  his  act  and  his  ignorance  ? 

I  have  stated  that  he  knew  he  was  a  relation,  and  that  he  believed  he  was  his 
presumptive  heir  :  was  it  not  his  duty  to  have  told  his  relation,  if  he  knew  of  a  will 
made,  or  to  inquire  if  he  did  not  know  whether  he  had  made  a  will,  and  to  tell  him 
that  the  effect  of  what  he  was  doing  would  be  to  revoke  and  annul  the  will  ?  It 
is  not  necessary  to  decide  in  this  case  (though  I  should  have  no  difficulty  in  coming 
to  a  decision  upon  this  point)  whether  or  not, — supposing  this  gentleman  to  have 
known  that  he  was  the  heir,  and  to  have  intended  to  take  advantage  of  it,  and  that 
another  devisee  under  the  will  had  been  injured  by  it, — whether  an  action  would 
not  have  lain  against  him  for  negligence  :  but  there  is  a  great  difference  between 
recovering  compensation  for  negligence,  and  allowing  a  man  upon  his  own  oath  to 
take  advantage  of  it.  This  is  not  a  case  to  recover  compensation  for  a  wrong  done, 
but  what  your  Lordships  are  called  upon  to  say  is,  whether  you  will  allow  this  gentle- 
man to  take  advantage  of  the  wrong  he  has  done,  either  through  ignorance  or  fraud. 
I  say,  therefore,  u])on  the  facts  as  they  appear  upon  the  bill  and  answer,  that  I  agree 
with  my  noble  friend,  though  I  am  not  so  conversant  with  equity  as  he  is  ;  but  for 
the  reasons  which  he  lias  given,  I  should  have  said  that  this  cause  was  at  an  end  in 
the  Court  of  Chancery,  and  that  there  was  no  need  for  an  issue.  This  gentleman 
has  acknowledged  that  he  levied  this  fine,  and  that  he  did  not  tell  the  testator  what 
the  effect  of  the  fine  would  be  in  regard  [152]  to  his  will,  and  it  would  render  all  pro- 
perty in  this  country  insecure,  considering  the  confidence  reposed  in  attorneys,  if 
in  such  cases  you  were  to  allow  an  attorney  to  take  advantage  of  his  own  misconduct. 
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The  learned  Judge  in  the  Court  below,  thought  proper  to  direct  an  issue,  and 
I  am  not  sorry  that  he  did  ;  except  that  the  parties  have  been  put,  in  my  opinion, 
to  an  unnecessary  expense.  But  we  decide  this  case  more  satisfactorily,  from  the 
facts  elicited  from  the  difl'erent  witnesses,  by  being  examined  before  a  jury,  and  we 
have  the  advantage  of  the  opinion  of  Lord  Tenterden  upon  the  law  of  the  case,  as 
far  as  regards  the  obligation  upon  an  attorney  to  bring  a  competent  knowledge  to 
the  discharge  of  his  duty  ;  and  he  does  not  bring  a  competent  knowledge  to  the  dis- 
charge of  his  duty,  unless  he  knows  the  effect  of  a  fine  to  operate  the  re\ocatiQn  of 
a  will. 

There  were  two  issues  : — first,  whether  this  gentleman  did  fraudulently  levy  a  fine 
with  a  view  to  his  own  interest  ?  The  jury  have  properly  found  that  he  did  not, 
because  there  is  not  the  least  evidence  that  the  fine  was  levied  with  that  intent. 
The  fine  was  required  by  the  respectable  gentleman  whose  name  has  been  mentioned 
in  the  course  of  this  cause,  Mr.  Bicknell,  without  any  reference  to  the  interests  of 
the  party  who  levied  the  fine,  or  that  of  his  family,  but  to  secure  the  interests  of  that 
public  body,  for  whom  Mr.  Bicknell  was  about  to  become  the  purchaser.  The  jury 
have  found  that  the  fine  was  not  fraudulently  levied.  But  there  is  another  issue, 
whether,  supposing  the  fine  not  improperly  levied,  this  gentleman  did  not  fraudu- 
lently conceal  from  the  General  that  the  [153]  fine  would  have  the  effect  of  revoking 
the  will.  They  have  found  the  fraud,  and  1  think  they  have  done  rightly.  I  think 
they  could  have  come  to  no  other  conclusion  upon  the  facts  in  this  case.  In  the  first 
place,  there  is  the  testimony  of  the  young  woman  of  the  name  of  Wilcox,  who  speaks 
of  the  Appellant  coming  to  the  house  whilst  the  General  was  lying  dead,  and  telling 
her  and  her  mother  that  the  General  had  omitted  to  give  them  any  legacy  in  his  will, 
as  he  had  promised,  but  that  the  will  was  void  ;  that  he  should  be  in  possession  as 
heir-at-law,  and  that  he  would  make  up  to  them  for  the  negligence  of  the  General, 
and,  in  fact,  provide  for  the  whole  family. 

Strong  observations  have  been  made  by  Sir  Edward  Sugden,  as  to  the  improb- 
ability of  that  evidence.  I  do  not  go  along  with  him.  The  only  ground  that  makes 
it  improbable  is,  that  the  mother  does  not  hear  what  was  said,  or  recollect  any  such 
circumstance  occurring.  We  do  not  know  the  age  of  this  woman,  or  whether  she 
is  liable  to  the  infirmity  of  deafness  ;  she  might  not  be  able  to  speak  to  it,  either  from 
age  or  deafness  ;  if  from  age,  she  might  have  forgotten  it  ;  or  if  from  deafness,  she 
might  not  have  heard  what  the  daughter  did  hear.  But  I  cannot  say  that  I  think 
this  an  improbable  story.  A  person  in  the  situation  of  this  Appellant  would  be  very 
likely  to  reconcile  himself,  as  well  as  he  could,  with  the  different  servants  in  the  family  : 
there  were  many  ways  in  which  they  might  do  him  great  injury,  and  many  ways 
in  which  they  might  render  him  service.  It  was  not  at  all  improbable,  in  my  opinion, 
that  a  man  who  had  concealed  this  important  fact,  so  operating  upon  the  interests 
of  the  family,  should  attempt  to  obtain  the  favour  of  [154]  the  servants  in  supporting 
and  carrying  into  effect  that  which  he  had  done.  I  think,  therefore,  it  is  far  from 
being  improbable,  from  the  experience  which  I  have  gained  in  courts  of  justice.  I 
have  known  many  instances  of  persons  who  have  improperly  interfered  in  making 
and  revoking  wills,  and  who  have  made  use  of  the  artifices  imputed  to  this  person 
to  support  the  schemes  which  they  have  undertaken. 

But  is  not  this  testimony  of  the  woman  supported  by  the  testimony  of  Mr.  Bicknell  i 
Nay,  you  do  not  want  the  testimony  of  this  woman,  Mr.  Bicknell  proves  the  whole 
case.  Mr.  Bicknell  proves  that  in  the  lifetime  of  the  General  the  Appellant  must 
have  known  there  was  a  will,  and  must  have  known  that  the  fine  would  have  the 
effect  of  revoking  that  will  :  I  say,  Mr.  Bicknell  proves  that,  because  what  is  the  con- 
versation 1  He  is  told  that  the  world  finds  fault  with  him  for  not  telling  the  General 
the  effect  of  the  fine  upon  his  will.  Supposing  his  present  case  to  be  true,  his  answer 
would  have  been,  I  know  nothing  of  it  ;  and  if  there  was  a  will,  I  did  not  know 
that  the  fine  would  revfike  it.  Is  that  his  answer  ?  No  ;  the  answer  proves  his 
knowledge  of  the  will,  and  that  he  had  that  knowledge  while  the  General  was  alive  ; 
for,  he  says,  "  Why  should  I  put  a  sword  in  the  General's  hand  to  cut  my  throat  l  " 
That  means.  If  I  had  told  the  General  that  the  fine  would  have  revoked  the  will,  he 
would  have  made  another  will.  I  say  that  this  witness  most  distinctly  proves,  that 
this  gentleman  did  know  of  the  existence  of  this  will,  and  did  know  the  effect  of  the 


fine  with  regard  to  this  will. 
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How  is  this  met  1  It  is  met  by  the  testimony  of  [155]  the  witnesses,  who  say  that 
the  General  being  ill  upon  the  morning  he  was  to  attend  Lord  Chief  Justice  Dallas 
to  levy  this  fine,  the  Appellant  persuaded  him  not  to  go.  It  is  not  necessary  that 
you  should  come  to  a  conclusion  that  this  man  is  a  brute,  or  that  he  had  not  those 
feelings  that  a  rational  man  ought  to  have,  in  order  to  decide  this  question.  If  he 
saw  the  General  so  ill  as  it  is  represented  he  was,  it  was  natural  that  he  should  have 
said  (and  he  must  have  been  a  monster  if  he  had  not  said).  Do  not  go  this  morning, 
you  will  have  other  opportunities  ;  you  do  not  know  what  the  consequence  may  be. 
Is  that  a  circumstance  to  be  weighed  against  this  evidence,  taking  it  in  the  best  point 
of  view  for  the  Appellant  1  But  there  is  another  point  of  view  in  which  that  may 
be  taken  :  he  might  have  thought  that  the  taking  before  Lord  Chief  Justice  Dallas 
a  person  in  that  state,  when  he  came  into  the  presence  of  the  judge,  the  matter  might 
have  been  explained,  and  his  projects  have  been  disappointed. 

It  is  true  that  a  gentleman  of  the  name  of  Wilmot  was  examined  in  the  Court  of 
Chancery.  That  gentleman  was  not  called  before  the  jury  where  he  could  have  been 
cross-examined.  I  do  not  mean  to  say  anything  disrespectful  of  him  ;  I  knew  some- 
thing of  him  formerly  ;  but  it  is  probable  that  Mr.  Wilmot,  who  had  been  examined 
in  Chancery,  might  have  told  the  jury  in  what  manner  it  was  that  the  Appellant 
expressed  his  ignorance  of  the  efi'ect  of  this  fine  :  but  Mr.  Wilmot  is  not  called.  It 
is  said  he  was  not  called,  because  Sir  James  Scarlett  was  of  opinion  that  his  evidence 
ought  not  to  be  received.  I  agree  with  Sir  James  Scarlett  ;  but,  agreeing  with  Sir 
James  Scarlett,  I  would  have  [156]  tendered  that  witness,  and  have  seen  whether 
he  was  objected  to,  as  he  was  not  objected  to  in  the  Court  of  Chancery  ;  and  as  the 
rules  of  evidence  are  the  same  in  Chancery  as  in  Common  Law,  I  do  not  think 
he  would  have  been  rejected  in  a  court  of  law  :  but  he  ought  to  have  tendered  that 
evidence.  But  with  the  evidence  to  which  I  have  adverted,  the  jury  could  come  to 
no  other  conclusion  than  that  which  is  found  by  their  verdict,  which  is  not,  that  this 
concealment  was  through  ignorance,  but  that  it  was  through  fraud.  This  gentleman 
has  spoken  of  his  character  :  that  which  I  have  said  falls  very  short  of  that  which 
has  been  said  by  twelve  respectable  men  upon  their  oaths.  I  confess  if  Mr.  Bicknell's 
evidence  be  true,  (and  no  doubt  it  is  true,)  I  think  the  jury  have  come  to  a  right  con- 
clusion, and  that  we  cannot  speak  of  this  transaction  in  any  other  terms  than  those 
which  are  recorded  in  the  verdict  of  the  jury. 

This  is  an  important  case  to  the  parties  themselves,  but  it  is  of  infinitely  greater 
importance  to  the  public  ;  and  if  your  Lordships  should  be  disposed  to  adopt  the  re- 
commendation of  my  noble  friend,  you  will  give  security  to  property,  and  it  will  tend 
to  inform  every  one  that,  if  an  attorney  should,  with  a  view  to  his  own  particular 
interest,  be  induced  to  advise,  and  do  acts  injurious  to  the  property  of  his  employer, 
he  shall  not  be  permitted  to  derive  advantage  from  it.  I,  therefore,  concurring  with 
my  noble  friend,  move  your  Lordships,  that  this  appeal  be  dismissed  with  costs  not 
exceeding  £200,  that  does  not  mean  £200  actually  to  be  paid  by  the  Appellant,  unless 
it  is  proved  to  the  officer,  whose  duty  it  will  be  to  ascertain  the  actual  amount  of  the 
costs,  that  the  costs  which  the  [157]  Respondent  has  been  put  to  by  this  appeal  actually 
amount  to  that  sum.  [Some  conversation  here  took  place  between  Lord  Eldon  and 
Lord  Wynford.]  From  the  circumstances  which  are  stated  to  me,  I  find  that  there 
will  be  no  occasion  for  any  taxation  of  costs.  I  move  your  Lordships  to  give  £50 
costs,  and  then  the  judgment  will  take  effect  immediately. 

Judgment  below  affirmed,  with  £50  costs. 


904 


RICKETTS  V.   LEWIS  [1834]  VIII  BLIGH  N.  S. 


[158]  ENGLAND. 

COUKT  OF  king's  BENCH. 

Thomas   Bourke  Eicketts, — Plaintiff  (in   Error) ;    Robert   Lewis,  William 
Element,  and  William  Pkeece, — Defendants  (in  Error)  [1834]. 

[Mews'  Dig.  i.  350.     S.C.  2  CI.  &  F.  100 ;  1  Bing.  N.  C.  196.] 

The  statute  8  &  9  W.  3.  e.  11.  s.  2.  provides  that  "  if  any  person  shall  com- 
"  mence  or  prosecute,  in  any  Court  of  Record,  any  action,  plaint,  or  suit, 
■■  wherein,  upon  demurrer,  either  by  Plaintifl"  or  Defendant,  judgment 
"  shall  be  given  by  the  Court  against  such  Plaintifl",  or  if  at  any  time  after 
"  judgment  given  for  the  Defendant  in  any  such  action,  the  Plaintiff'  shall 
"  sue  out  any  writ  of  error,  and  judgments  shall  be  affirmed,  etc.,  the 
"  Defendant  shall  have  his  costs,  etc,"  This  enactment  is  not  confined 
to  writs  of  error  after  judgments  upon  demurrer,  but  extends  to  all  cases 
of  writs  of  error  after  judgment  for  the  Defendant.* 

This  was  an  action  of  trespass  commenced  in  the  Court  of  Common  Pleas.  To 
part  of  the  trespasses  charged  in  the  declaration,  certain  special  pleas  were  pleaded 
(without  any  general  issue),  which  pleas  did  not  justify  the  whole  of  the  trespasses 
charged  in  the  declaration;  and  issues  being  joined  on  the  special  pleas,  and  judg- 
ment by  default  having  been  signed  against  the  De-[159]-fendants  for  the  trespasses 
not  covered  by  those  special  pleas,  the  cause  came  on  for  trial,  on  a  tarn  quam  venire, 
at  the  Herefordshire  Summer  Assizes  in  the  year  1827,  on  which  occasion  a  verdict 
passed  for  the  PlaintiiT  for  one  shilling  damages,  for  the  trespasses  not  covered  by 
the  special  pleas  ;  and  for  the  Defendants,  who  are  also  Defendants  in  error,  on  all 
the  issues  joined  on  those  pleas.  A  motion  was  made  in  the  Court  of  Common  Pleas, 
and  a  rule  granted  to  show  cause  why  this  verdict  should  not  be  set  aside  ;  but  this 
was,  in  Easter  term,  1828,  after  argument  discharged. 

The  Plaintifl'  then  brought  a  writ  of  error  in  the  Court  of  King's  Bench  ;  and 
on  its  coming  on  for  argument,  that  Court  also  gave  judgment  for  the  Defendants. 
The  Defendants  then  entered  up  judgment  of  affirmance,  and  also  judgment  for 
their  costs  of  the  writ  of  error ;  whereupon  the  Plaintiff  moved,  that  the  taxation 
of  the  costs  should  be  set  aside,  on  the  authority  of  the  case  of  Golding  v.  Dias,  10 
East,  p.  4  ;  but  on  the  argument,!  the  Court  overruled  that  case,  and  decided  that 
the  Defendants  were  entitled  to  their  costs. 

The  Plaintiff  then  brought  a  writ  of  error  in  the  Exchequer  Chamber,  before  the 
Barons  of  the  Exchequer  and  the  Judges  of  the  Court  of  Common  Pleas,  which  was 
set  down  for  argument ;  and  on  its  being  called  on,  it  was  ordered  to  be  struck 
out  of  the  paper,  the  Lord  Chief  Justice  Tindal  stating,  that  it  was  not  within  the 
meaning  of  1  W.  4.  c.  70.  s.  8.;  inasmuch  as,  if  it  were  so,  the  Judges  of  the  Court 
of  Common  Pleas,  with  the  addition  of  only  one  Baron  of  the  Exchequer,  [160]  might 
be  called  upon  to  overrule  a  judgment  formerly  given  by  them. 

The  writ  of  error  in  the  House  of  Lords  was  against  these  judgments. 

For  the  Plaintiff'  in  error,  the  arguments  in  the  printed  case  were  as  follows  : 

The  Plaintiff'  has  judgment  for  part  of  the  trespasses  complained  of,  therefore  no 
judgment  should  have  been  given  against  him;  for  he  having  succeeded  upon  jiart 
of  his  case,  ought  not  to  be  in  mercy  ;  and  the  Defendants  were  not  entitled  to  any 
judgment,  the  Plaintiff  having  judgment  for  part  of  the  trespasses  not  covered  by 
the  justifications.^ 

The  Plaintiff'  is  therefore  entitled  to  have  the  judgment  so  given  in  favour  of  the 
Defendants,  and  the  giving  of  costs  to  them  of  £189  10s.,  reversed,  and  the  costs  in 
error  also,  because  the  Court  below  ought  to  have  reversed  that  judgment. 

*  This  decision  overrules  Golding  v.  Dias.  10  East.  4.  See  Fergus.son  r.  Rawlin- 
son.  2  Strange,  1084  :  .\ndrews.  114. 

t  1   Barn.  &  .\dal.,  p.   197.  1  Knight.  Es<i.  r.  Lillo,  2  Wilson.  ]).  81. 
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The  Plaintiff  is  also  entitled  to  have  judgment  in  his  favour,  and  also  judgment 
for  £99  19s.  additional  damages  for  the  trespasses  attempted  to  be  justified;  for 
by  justifying  without  pleading  the  general  issue,  or  denying,  or  taking,  the  damages 
by  protestation,  the  damages  are  admitted. 

All  arguments  and  discussions  about  the  prescriptions  and  the  merits  of  the  pleas 
will  be  useless,  for  the  Defendants  can  legally  have  no  judgment,  because  such  judg- 
ment must  show  repugnancy  and  incongruity.  Every  plea  alleges,  "  Thej-,  the  said 
"  Defendants,  doing  no  unnecessary  damage  to  the  said  Plaintfi',  on  those  or  any 
"  or  either  [161]  of  the  said  occasions  herein-before  in  this  plea  mentioned ;  "  and 
yet  the  Plaintitl'  has  judgment  for  damages  confessed  by  the  several  pleas  to  have  been 
unnecessarily  done  upon  those  very  occasions  ;  the  judgment  for  the  Plaintifi'  falsifies 
their  pleas,  and  destroys  the  ground  upon  which  their  claim  for  a  judgment  rests  ; 
for  the  undefended  trespasses  are  admitted  to  have  been  then  and  there  done,  with 
the  other  trespasses. 

But  if  the  Plaintiff's  right  to  a  judgment  were  to  depend  upon  the  Defendants' 
justifications,  he  is  most  justly  entitled  to  it,  for  all  the  pleas  are  bad  and  insufficient 
bars  :  bad  in  form  and  substance,  and  unfit  to  be  allowed  by  any  court  of  justice  to 
establish  rights  of  way  which  are  to  bind  the  Plaintiff's  property  for  ever  ;  and  the 
Plaintiff  would  have  demurred  to  them  in  the  first  instance,  if  he  could  have  confessed 
what  is  stated  in  the  prescriptions. 

First. — Because  all  the  prescriptions  are  illegal ;  for  it  is  not  shown  that  Lyndon 
Evelyn  claimed  the  way  by  reason  of  the  seisin  of  Brandhill,  nor  is  it  alleged,  according 
to  the  usual  and  necessary  mode  of  pleading,  in  a  plea  of  justification,  that  the  way 
was  belonging  to  that  close.  A  way  in  gross,  therefore,  was  prescribed  for,  which 
is  not  only  contrary  to  the  common  law  (see  Littleton's  Tenures  Villenage,  sec.  183, 
and  what  Mr.  Justice  Bayley  says  in  Hewlins  r.  Shippan,  in  5  Barnewall  and  Cress- 
well's  Reports,  p.  227.),  but  also  contrary  to  the  Statute  of  Frauds  :  for  if  it  were 
held  to  be  good,  Lyndon  Evelyn,  by  the  purchase  of  Brandhill  alone,  might  and  would 
acquire  an  incorporeal  hereditament  without  any  writing  at  all. 

[162]  Secondly.— There  is  no  prescription  in  any  plea  upon  the  record  which 
justifies  the  trespasses  admitted,  in  their  very  first  attempted  justification  in  going 
over  the  lower  part  of  the  Plaintiff's  close,  and  then  over  a  certain  other  part  into 
Brandhill,  for  the  purpose  of  cutting  down  and  falling  trees  there,  and  after  having 
cut  down  and  fallen  those  trees  returning  over  the  Plaintiff's  close,  without  fetching, 
drawing,  removing,  or  carrying  away  the  trees  or  any  part  of  them.  "  It  is  incum- 
"  bent  on  him  who  enters  on  the  land  of  another  to  show  that  he  has  a  right  so  to 
"  do."  (Per  Lord  Chief  Justice  Abbott  in  the  Earl  of  Lonsdale  r.  Nelson  and  Others, 
2  Barnewall  and  Cresswell's  King's  Bench  Reports,  p.  302.)  The  same  may  be  said 
of  the  first  attempted  justification  in  the  third  plea,  and  which  plea  attempts  to 
justify  the  bringing  of  waggons  with  horses  drawing  the  same,  and  also  poles,  into  the 
Plaintifl''s  close  without  prescribing  for  an}-  right  to  do  so. 

Thirdly. — The  attempted  justification  in  the  second  plea  actually  shows,  that 
the  Defendants  were  guilty  of  trespasses  which  they  do  not  justify  ;  they  prescribe 
for  a  way  along  a  certain  part  of  the  Plaintiff's  close,  into  Brandhill.  to  cut  down  and 
fall  trees  there,  and  to  draw,  remove,  and  carry  the  trees  fallen,  along  certain  traces, 
etc.  in  a  certain  other  part  of  the  said  close  ;  therefore  the  way  to  go,  to  cut  down, 
and  fall,  was  different  from  that  to  remove  the  trees.  In  their  justification  they  say, 
that  in  going  through,  to  cut  down  and  fall  the  trees,  they  went  along  the  said  other 
part  of  the  said  close  which  was  the  removal  way,  and  they  drew  the  poles  along  a 
certain  part  of  the  said  close  of  the  Plaintiff'. 

[163]  Fourthly. — Every  plea  admits  some  trespasses  committed,  which  are  not 
justified  by  the  prescription  pleaded. 

As  the  record  stands,  the  Plaintiff'  is  entitled  to  his  costs  of  the  action,  under  the 
statute  of  Gloucester,  having  judgment  for  damages  ;  because  the  stat.  of  the  22d 
&  23d  Charles  2.  does  not  apply  here,  for  there  was  no  Judge  who  could  certify,  and 
that  Act  onlv  applies  to  trespasses  denied.  (See  Sheldon  r.  Ludgate,  Buller's  Aisi 
Prius,  p.  329.) 

In  respect  to  the  costs  in  error,  even  if  the  Plaintiff"  had  no  judgment  upon  the 
record,  and  the  pleas  were  good,  the  judgment  of  the  Court  of  King's  Bench  would 
be  erroneous,  because  the  stat.  of  8  tV  9  William  3.  c.  11.,  only  gives  costs  in  error 
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after  demurrer  (even  if  it  does  that,  for  the  preamble  of  the  second  section  only  speaks 
of  costs  of  suit),  for  the  following  reasons  :— 

First.— It  is  to  be  presumed,  that  the  legislature  never  intended  to  pass  so  unjust 
an  act  as  to  give  such  costs  after  verdict. 

Secondly. — It  is  a  penal  statute  and  must  be  construed  strictly. 

Thirdly. — It  would  put  Defendants  in  error  who  were  Defendants  in  the  cause, 
in  a  better  situation  than  Defendants  in  error  who  were  Plaintifl's  in  the  cause ;  for 
the  statutes  wliich  give  costs  to  Plaintifl's,  only  gives  such  costs  where  there  is  a  delay 
of  execution  ;   but  this  statute  makes  no  such  distinction. 

Fourthly. — The  act  only  applies  to  frivolous  and  vexatious  suits,  and  no  suit  can 
be  frivolous  and  vexatious  in  which  a  justification  is  pleaded  ;  [164]  and  here  are  some 
of  the  longest  special  pleas  in  justification  that  ever  were  put  upon  record. 

Lastly. — The  Court  of  King's  Bench  in  the  cause  of  Golding  v.  Dias,  10  East's 
Reports,  p.  2.,  determined  that  the  act  only  applied  to  writs  of  error  upon  judgment 
given  on  demurrer,  and  said,  "  That  taking  the  whole  context  of  the  clause  together, 
"  it  was  evident  that  it  only  related  to  judgments  given  on  demurrer,  for  Defendants 
"  below,  to  whom  remedy  was  intended  to  be  given  for  their  costs,  both  below  and 
"  above,  on  athrmance  of  such  judgment,  which  they  had  not  before,"  and,  therefore, 
the  Court  refused  the  rule  for  costs  in  error.  And  though  the  same  Court,  in  Eicketts 
V.  Lewis,  1  Barn,  and  Adol.  Reports,  p.  1!)7.,  overruled  that  solemn  decision,  as  the 
Lord  Chief  Justice  called  it,  because  that  case  did  not  appear  to  have  been  very  fully 
discussed,  yet  they  relied  upon  another  case,  in  which  this  point  about  the  costs  in 
error  was  not  cUscussed  at  all,  the  Lord  Chief  Justice  saying,  "  No  authorities  were 
"  cited  upon  this  question,  except  that  of  Golding  v.  Dias  [10  Ea,st,  4]  ;  but  in  a  case, 
"  2  Strange,  lOS-l,  Fergusson  c.  Rawlinson  (reported  also  in  Andrews,  p.  114.,  from 
"  which  report  it  may  be  collected,  that  the  case  arose  after  verdict),  it  appears  to  have 
"  been  the  opinion  of  Lord  Chief  Justice  Lee,  that  this  statute  ajjplies  to  all  cases  of 
"  writs  of  error  after  judgment  for  the  Defendant." 

It  is  a  rule  in  law,  that  when  a  Defendant  in  a  cause  bi'ings  a  writ  of  error,  the 
Court  can  only  aflirm  or  reverse  the  judgment ;  but  that  when  a  Plaintifl'  brings 
one,  if  the  Court  reverses  the  judgment,  it  must  also  do  him  that  justice  which  the 
[165]  Court  below  ought  to  have  done,  and  give  such  judgment  in  his  favour  as  the 
record  will  warrant,  otherwise  there  would  lie  a  failure  of  justice.  (See  Roll's  Abridg- 
ment, p.  744.  ;  Greene  v.  Cole,  2  Saunders,  25G.  ;  Cuming  v.  Sibley,  Burrows' 
Reports,  p.  2490.  ;  Wyvell  v.  Stapleton,  1  Strange,  (JIG.) 

For  the  Defendant  in  error  the  reasons  were  :  First :  because,  as  to  the  objection, 
founded  on  the  supposed  insufficiency  of  the  pleas,  it  will  appear  on  reference  thei-eto, 
that  the  whole  of  the  trespasses  admitted  in  the  several  j^leas  to  have  been  committed, 
are  justified  by  the  pleas  which  respectively  purjiort  to  be  an  answer  to  such  trespasses  : 
and,  even  if  sucli  were  not  the  case,  the  objection  is  mere  matter  of  informality,  which 
ought  to  have  been  raised  by  special  demurrer,  and  will  not  avail  the  Plaintiff  after 
verdict  and  judgment  entered  thereon. 

Secondly  :  in  regard  to  the  costs  awarded  to  the  Defendants,  on  the  judgment 
of  affirmation  on  the  writ  of  error,  it  is  clear,  from  the  general  context  of  the  stat.  8 
and  9  W.  3.  c.  11.,  on  wliicli  the  right  to  such  costs  is  founded,  that  this  is  a  case  within 
that  statute,  in  support  of  which  argument  see  the  opinion  of  Lord  Tenterden  in 
this  very  case  of  Ricketts  v.  Lewis,  1  B.  and  Adol.  Rep.,  199  and  200. 

Thirdly  :  in  regard  to  the  objection  founded  on  the  omission  of  the  Court  of 
Common  Pleas,  to  award  to  the  Plaintiff  the  general  costs  of  the  cause,  it  is  clear,  that 
although  by  the  statute  of  Gloucester,  where  a  Plaintiff  recovers  damages,  he  is  en- 
titled also  to  the  general  costs  of  the  action,  yet  that  right  is  restricted  by  the  subse- 
quent statute  of  [166]  22  and  23  Car.  2.  c.  9.,  whereby  it  is  enacted  that,  "  In  all 
"  actions  of  trespass,  etc.  wherein  the  judge,  at  the  trial  of  the  cause,  shall  not  find 
"  and  ceitify  under  his  hand,  upon  the  back  of  the  record,  that  the  freehold  or  title 
"  of  the  land  mentioned  in  the  Plaintift"'s  declaration  was  chiefly  in  question,  the 
"  Plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under  the  value  of  forty  shil' 
"  lings,  shall  not  recover,  or  obtain  more  costs  of  suit  than  the  damages  so  found  shall 
"  amount  unto."  And  in  this  case  the  judge  did  not  give  any  such  certificate.  And 
in  regard  to  the  award  to  the  Defendants  of  the  costs  of  the  trial,  and  of  the  issues 
found  for  them  on  the  special  pleas,  it  i.s  clear  that,  inasmuch  as  these  costs  were 
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incurred  altogether  by  the  act  of  the  Plaintiff,  in  taking  the  cause  down  to  trial  on  those 
issues,  in  a  case  where  he  was  entitled  only  to  damages  for  the  trespasses  admitted 
(which  damages  might  have  been  assessed  on  a  writ  of  inquiry),  the  Defendants  are 
legally  and  justly  entitled  to  the  costs  of  a  proceeding  originating  altogether  in  the 
resistance  of  the  Plaintiff  to  a  right,  which  a  jury,  by  their  verdict,  have  decided  to 
be  just  and  well-founded. 

(June  17.)     When  the  appeal  was  called  on  to  be  heard,  no  Counsel  appearing 
for  the  Plaintiff  in  error,  the  judgment  was  affirmed. 


Judgment  affirmed. 


[167]  ENGLAND. 

COURT  OF  CHANCERY. 


Julia  La.ngston,  an  Infant,  by  the  Hon.  Henry  George  Francis  Moreton, 
her  next  Friend ;  Maria  Sarah  Langston,  Chas.  Barter,  the  elder,  and 
Elizabeth  Catherine,  his  Wife,  and  Charles  Barter,  the  younger,  an 
Infant,  by  the  said  Charles  Barter,  the  elder,  his  next  Friend, — 
Apiiellants ;  James  Haughton  Langston,  Sir  Charles  Morice  Pole, 
Bart.,  and  Haughton  Farmer  Okeover, — Respondents  [1834]. 

[Mews'  Dig.  XV.  707,  1846, 1847.  S.C.  2  CI.  &  F.  194  ;  and,  in  Court  below,  sub  nom. 
Langston  v.  Pole,  9  D.  &  R.  298;  5  Bing.  228;  Taml.  119.  Discussed  and 
explained  in  Grant  v.  Grant,  1875,  L.  R.  5  C.  P.  735  ;  and  see  In  re  Thomson  s 
Trusts,  1870,  L.  R.  11  Eq.  148  ;  and  distinguished  in  Locke  v.  Dunlop,  1888, 
39  Ch.  D.  387.] 

Upon  a  will,  devising  lands  in  trust  to  be  conveyed  and  settled  to  the  use  of 
L.,  the  devisor's  eldest  son,  for  his  life,  remainder  to  his  second,  third, 
fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  L., 
lawfully  to  be  begotten,  severally,  successively,  and  in  remainder,  one 
after  another,  as  they  and  every  of  them  should  be  in  seniority  of  age  and 
priority  of  birth,  and  the  heirs  male  of  their  bodies  respectively  ;  Held  upon 
the  words  and  context  of  the  will,  making  provisions  inconsistent  with 
the  intention  that  a  first  son  of  L.  should  be  excluded^that  such  first 
son  took  an  estate  in  the  lands  in  tail  male. 

[168]  John  Langston,  being  seised  in  fee  of  considerable  estates  in  Middlesex  and 
Oxfordshire,  and  being  also  seised  to  him  and  his  heirs  of  several  copyhold  estates  in  the 
same  counties,  made  and  published  his  last  will  and  testament,  in  writing,  bearing  date 
the  28th  day  of  July,  1801,  which  was  executed  and  attested  in  the  manner  by  law 
required  to  pass  freehold  estates  by  devise  :  and  he  thereby  gave  and  devised  all  his 
freehold  and  copyhold  manors,  messuages,  farms,  lands,  tenements,  tithes,  and  here- 
ditaments, situate  and  being  in  the  several  counties  of  Oxford  and  Middlesex,  or  else- 
where in  England  (except  his  shares  in  the  New  River  Company),  unto  John  Pollexfcn 
Bastard,  Esq.,  John  Williams  Hope,  Esq.,  and  Charles  Morice  Pole,  Esq.  (now  Sir 
Charles  Morice  Pole,  Bart.,  one  of  the  above-named  Respondents),  their  heirs  and 
assigns,  upon  the  trusts  and  for  the  purposes  therein  and  jiartly  herein-after  mentioned 
(that  is  to  say)  :  upon  trust  during  the  minority  of  the  saiil  testator's  son,  the  above- 
named  Respondent  James  Haughton  Langston,  to  receive  the  rents  and  profits 
thereof,  and  to  dispose  of  the  same  for  the  purposes  in  the  said  will  mentioned  ;  and 
upon  this  further  trust,  that  when  the  Respondent,  James  Haughton  Langston, 
should  attain  the  age  of  twenty-one  years,  the  said  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  heirs  or  assigns  of  such  survivor,  should  by  good  and  sufficient  convey- 
ances and  assura  nces  in  the  law,  convey,  settle,  and  assiire  the  same  manors,  messuages, 
farms,  lands,  tenements,  titlies,  and  hereditaments  thereiu-before  to  them  devised, 
so  and  in  such  manner  as  that  the  same  should  and  might  remain.  [169]  continue, 

908 


LANGSTON  V.  LANGSTON  [1834]  Vlir  BLIGH  N.  S. 

and  lie,  to,  for,  and  upon  the  several  use/S,  trusts,  and  ])urpo.ses,  and  by,  with,  under, 
and  subjeet  to,  the  several  ])owers.  provisoes,  declarations,  limitations  and  agreements 
therein  and  partly  herein-after  mentioned,  expressed,  and  declared,  of  and  concerning 
the  .same, or  such  and  so  many  of  tliera  as  should  be  then  subsisting  or  capable  of  taking 
effect  (that  is  to  say)  :  to  the  use  of  the  said  testator's  son,  the  Respondent,  James 
Haughton  Langston,  for  and  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste,  and  from  and  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise,  in  his  lifetime  ;  to  the  use  of  trustees  to  be  named  in  such  settlement  and 
their  heirs,  during  the  life  of  him,  the  Respondent,  James  Haughton  Langston  ;  in 
trust,  by  the  usual  ways  and  means,  to  preserve  the  contingent  uses  and  estates  to  bo 
therein-after  hmited  with  remainder  ;  to  the  use  of  the  second,  third,  fourth,  fifth, 
and  all  and  every  other  the  son  and  sons  of  the  body  of  him,  the  said  Respondent, 
James  Haughton  Langston,  lawfully  to  be  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  res])ective  lieirs  male  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the 
heirs  male  of  his  body,  to  be  always  preferred,  and  to  take  before  the  younger  of  such 
son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing  with  remainder: 
To  the  use  of  the  said  testator's  second  and  other  sons  successively  in  tail  male  with 
remainder  ;  To  the  use  of  other  trustees  to  be  named  in  the  said  settlement,  their 
executors,  ad-[170]-niinistrators  and  assigns,  for  the  term  of  500  years  upon  the 
trusts,  and  for  the  intents  and   purposes  tlierein-after  mentioned,  with  remainder 
for  the  use  of  the  first,  second,  thn-d,  fourth,  fifth,  and  all  and  every  other  the  daughter 
and  daughters  of  the  body  of  the  said  Respondent,  James  Haughton  Langston,  law- 
fully to  be  begotten,  severally,  successively,  and  in  remainder,  one  after  another,  as 
they  and  ever\'  of  them  should  be  in  seniority  of  age  and  priority  of  birth  ;  and  the 
several  and  respective  heirs  of  the  body  and  bodies  of  all  and  every  such  daughter 
and  daughters  lawfully  issuing,  the  elder  of  such  daughters,  and  the  heirs  of  her  body, 
to  be  always  preferred  and  to  take  before  the  younger  of  such  daughter  and  daughters, 
and  the  heirs  of  her  and  their  body  and  bodies  issuing  ;  and  for  default  of  such  issue, 
to  the  use  of  other  trustees  to  be  named  in  the  said  settlement,  their  executors,  adminis- 
trators and  assigns,  for  the  term  of  ninety-nine  years,  upon  the  trusts  and  for  the 
intents  and  purposes  in  the  said  will  mentioned  with  remainder  :  To  the  use  of  the 
said  testator's  eldest  daughter,  the  Appellant,  Maria  Sarah  Langston,  and  her  assigns, 
for  and  during  the  term  of  her  natural  life  without  impeachment  of  waste,  and  from 
and  after  the  determination  of  that  estate  by  forfeiture  in  her  lifetime  :  To  the  use 
of  tlie  same  trustees  to  be  in  the  said  settlement  named  for  preserving  contingent  re- 
mainders, and  their  heirs,  during  the  life  of  her  the  said  testator's  said  daughter  :  In 
trust,  by  the  usual  ways  and  means,  to  preserve  the  contingent  uses  and  estates  to  be 
therein-after  limited  with  remainder  :  To  the  use  of  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  [171]  son  and  sons  of  the  body  of  her  the  said  testa- 
tor's said  daughter  lawfully  to  be  begotten,  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  should  be,  in  seniority  of  age  and  priority 
of  birth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing  ;  and  for  defaidt  of  such  issue,  to  the  use  of 
other  trustees  to  be  named  in  the  said  settlement,  their  executors,  administrators,  and 
assigns,  for  the  term  of  600  years  ;  Upon  the  trusts,  and  for  the  intents  and  purposes 
in  the  said  will  mentioned,  with  remainder  to  the  use  of  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the  body  of  her  the  said 
testator's  said  daughter,  the  Appellant,  Maria  Sarah  Langston,  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder,  one  after  another,  as  they  and  every  of  them 
should  be  in  seniority  of  age  and  priority  of  birth,  and  the  several  and  respective  heirs 
of  the  body  and  bodies  of  all  and  every  such  daughter  and  daughters  lawfully  issuing, 
the  elder  of  such  daughters  and  the  heirs  of  her  body  to  be  always  preferred,  and  to 
take  before  the  younger  of  such  daughter  and  daughters,  and  the  heirs  of  her  and 
their  body  and  bodies  issuing  ;  and  for  default  of  such  issue,  to  the  use  of  his  the 
said  testator's  daughter,  Elizabeth  Catherine  Langston  (then  Elizabeth  Catherine 
Barter,  one  of  the  above-named  Appellants),  and  her  assigns,  for  and  during  the  term 
of  her  natural  life  without  impeachment  of  waste,  and  from  and  after  tlie  determina- 
tion of  that  estate  by  forfeiture  or  otherwise  in  her  lifetime  :  To  the  use  of  the  same 
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trustees,  to  be  in  the  said  settlement  named,  for  [172]  preserving  contingent  remainders 
and  their  heirs,  during  the  life  of  her,  the  Appellant,  Elizabeth  Catherine  Barter. 
In  trust,  by  the  usual  ways  and  means,  to  preserve  the  contingent  uses  and  estates 
to  be  therein-after  limited  with  remainder  to  the  use  of  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  her,  the  said  Appellant, 
Elizabeth  Catherine  Barter  lawfully  to  be  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the 
heirs  male  of  his  body,  to  be  always  preferred,  and  to  take  before  the  younger  of  such 
son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing  ;  and 
for  default  of  such  issue,  to  the  use  of  other  trustees  to  be  named  in  the  said  settle- 
ment, their  executors,  administrators  and  assigns,  for  the  term  of  700  years,  upon 
the  trusts  and  for  the  intents  and  purposes  in  the  said  will  mentioned,  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  daughter 
and  daughters  of  her  the  said  Appellant,  Elizabeth  Catherine  Barter,  lawfully  begotten, 
severally,  successively,  and  in  remainder,  one  after  another,  as  they  and  every  of  them 
should  be  in  seniority  of  age  and  priority  of  birth,  and  the  several  and  respective  heirs 
of  the  body  and  bodies  of  all  and  every  such  daughter  and  daughters  lawfully  issuing, 
the  elder  of  such  daughters  and  the  heirs  of  her  body  to  be  always  preferred,  and  to 
take  before  the  younger  of  such  daughter  and  [173]  daughters,  and  the  heirs  of  her 
and  their  body  and  bodies  issuing  ;  and  for  default  of  such  issue,  to  the  use  of  his 
the  said  testator's  daughter,  Carohne  Langston  (the  wife  of  Sir  Sandford  Gi'aham, 
Bart.),  and  her  assigns,  for  and  during  the  term  of  her  natural  life  without  impeach- 
ment of  waste,  and  from  and  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  her  lifetime  ;  to  the  use  of  the  same  trustees  to  be  in  the  said  settlement 
named  for  preserving  contingent  remainders  and  their  heirs  during  the  life  of  the 
said  Caroline  (Dame  Graham) :  In  trust,  by  the  usual  ways  and  means,  to  preserve 
the  contingent  uses  and  estates  to  be  therein-after  limited,  and  from  and  after  the 
decease  of  her  the  said  Caroline  (Dame  Graham)  :  To  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  the  son  and  sons  of  the  body  of  the  said  Caroline 
(now  Dame  Graham),  lawfully  to  be  begotten,  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority 
of  birth  ;  and  the  several  and  respective  lieirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs  male 
of  his  body,  to  be  always  preferred,  and  to  take  before  the  younger  of  such  son  and 
sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing  ;  and  for  default 
of  such  issue,  to  the  use  of  other  trustees,  to  be  named  in  the  said  settlement, 
their  executors,  administrators,  and  assigns,  for  the  term  of  800  years,  upon  the  trusts 
and  for  the  intents  and  purposes  in  the  said  will  mentioned,  with  remainder  to  the 
use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  daughter  and 
daughters  of  [174]  the  body  of  the  said  Caroline  (Dame  Graham),  lawfully  begotten, 
severally,  successively,  and  in  remainder,  one  after  another,  as  they  and  every  of 
them  should  be  in  seniority  of  age  and  priority  of  birth,  and  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such  daughter  and  daughters  lawfully 
issuing,  the  elder  of  such  daughters  and  the  heirs  of  her  body  to  be  always  pi'eferred, 
and  to  take  before  the  younger  of  such  daugliter  and  daughters,  and  the  heirs  of 
her  and  their  body  and  bodies  issuing;  and  for  default  of  such  i.ssue,  to  the  use  of 
his  the  said  testator's  daughter,  Agatha  Maria  Sophia  Langston  (the  wife  of  Samuel 
Trehawke  Kekewich.)  and  her  as,signs,  for  and  during  the  term  of  her  natural  life 
without  impeachment  of  waste,  and  from  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  :  To  the  use  of  the  same  trustees  to  be  in  the  said  settlement 
named,  for  preserving  contingent  remainders  and  their  heirs,  during  the  life  of  her, 
the  said  testator's  said  daughter,  Agatha  Maria  Sophia  (Kekewich)  :  In  trust,  by  the 
usual  ways  and  means,  to  preserve  the  contingent  uses  and  estates  to  be  therein-after 
limited  with  remainder :  To  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  the  body  of  her  the  said  testator's  said  daughter, 
Agatha  Maria  Sophia  (Kekewich),  lawfully  to  be  begotten,  severally,  successively, 
and  in  remainder,  one  after  another,  as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several  and  respective  heirs  male  of  the  body  and 
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bodie,s  of  all  and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and 
the  heirs  male  of  his  body,  to  [175]  he  always  preferred,  and  to  take  before  the  vfiunger 
of  such  son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing  ; 
and  for  default  of  such  issue,  to  the  use  of  other  trustees  to  be  named  in  the  said  settle- 
ment, their  executors,  administrators  and  assigns,  for  the  term  of  900  years,  upon 
the  trusts,  and  for  the  intents  and  purposes  in  the  said  will  mentioned,  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  daughter 
and  daughters  of  her,  the  said  testator's  said  daughter,  Agatha  Maria  Sophia  (Keke- 
wich),  lawfully  begotten,  severally,  successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  and  respective  heirs  of  the  body  and  bodies  of  all  and  every  such  daughter 
and  daughters  lawfully  issuing,  the  elder  of  such  daughters,  and  the  heirs  of  her  body, 
to  be  always  preferred,  and  to  take  before  the  younger  of  such  daughter  and  daughters, 
and  the  heirs  of  her  and  their  body  and  bodies  issuing  ;  and  for  default  of  such  issue, 
to  the  use  of  the  said  testator's  daughter,  Henrietta  Maria  Langston,  and  her  assigns, 
for  and  during  the  term  of  her  natural  life  without  impeachment  of  waste,  and  from 
and  immediately  after  the  determination  of  that  estate  by  forfeiture  or  otherwise 
iu  her  hfetime  :  To  the  use  of  the  same  trustees  to  be  in  the  said  settlement  named, 
for  preserving  contingent  r'emainders  and  their  heirs,  during  the  life  of  her,  the  said 
testator's  said  daughter,  Henrietta  Maria  Langston  :  In  trust,  by  the  usual  ways 
and  means,  to  preserve  the  contingent  uses  and  estates  to  be  therein-after  limited, 
with  remainder  to  the  first,  second,  third,  fourth,  [176]  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  her,  the  said  testator's  said  daughter,  Henrietta  Maria 
Langston,  lawfully  to  be  begotten,  severally,  successively,  and  in  remainder,  one  after 
another,  as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority  of  birth, 
and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs  male  of  his  body 
to  be  always  preferred,  and  to  take  before  the  younger  of  such  son  and  sons,  and 
the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing,  with  remainder  : 
To  the  use  of  other  trustees,  to  be  named  in  the  said  settlement,  their  executors, 
administrators,  and  assigns,  for  the  term  of  1000  years,  upon  the  trusts,  and  for  the 
intents  and  purposes  in  the  said  will  mentioned,  with  remainder  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  daughter  and  daughters 
of  the  body  of  her,  the  said  testator's  said  daughter,  Henrietta  Maria  Langston,  lawfully 
begotten,  severally,  successively,  and  in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of  birth,  and  the  several  and 
respective  heirs  of  the  body  and  bodies  of  all  and  every  such  daughter  and  daughters 
lawfully  issuing,  the  elder  of  such  daughters,  and  the  heirs  of  her  body,  to  be  always 
preferred,  and  to  take  before  the  younger  of  such  daughter  and  daughters,  and  the 
heirs  of  her  and  their  body  and  bodies  issuing,  with  remainder  to  the  said  testator's 
sixth  and  other  daughters  thereafter  to  be  born  successively  in  tail  general  with  re- 
mainder :  To  the  use  of  other  trustees  to  be  named  in  the  said  settlement,  their  exe- 
cutors, ad-[177]-ministrators  and  assigns,  for  the  term  of  1500  years,  upon  the  trusts, 
and  to  and  for  the  intents  and  purposes  therein-after  mentioned  with  remainder  : 
To  the  use  of  the  said  testator's  sister,  Sarah,  the  wife  of  Peter  Cazalet,  her  heirs  and 
assigns  for  ever. 

And  the  said  testator  by  his  said  will  declared,  that  as,  for,  and  concerning  the  said 
term  of  500  years  by  his  said  will  directed  to  be  limited  to  trustees  as  aforesaid,  the 
same  term  should  be  limited  unto  them,  their  executors,  administrators,  and  assigns 
upon  trust,  that  in  case  there  should  be  no  son  of  the  body  of  his  said  son,  the  said 
Respondent,  James  Haughton  Langston,  nor  any  future  son  of  his  the  said  testator's 
own  body,  or  there  being  any  such  son  or  sons,  if  he  and  they  should  all  die  without 
issue  male,  before  any  of  them  should  attain  the  age  of  twenty-one  years,  and  there 
should  be  two  or  more  daughters  of  the  body  of  the  Respondent,  James  Haughton 
Langston,  then  they  the  same  trustees  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  should,  after  the  decease  of  the  said 
Respondent,  James  Haughton  Langston,  and  such  failure  of  issue  male  of  the  said 
James  Haughton  Langston's  body,  and  of  the  said  testator's  own  body  as  aforesaid, 
by  mortgage  or  sale,  or  other  disposition,  of  all  or  any  part  of  the  premises  comprised 
in  the  said  term  of  500  years,  or  by  the  rents  and  profits  thereof,  or  by  any  other  ways 
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or  menus  wluitsuever,  levy  and  raise  sucli  sum  and  sums  of  uiouey,  fur  tlie  portiou 
and  portions  of  all  and  every  such  daughter  and  daughters,  other  than  and  besides 
an  eldest  or  only  daughter  as  in  the  said  will  mentioned  (that  is  to  say)  ;  in  case 
there  should  be  but  one  such  [178]  daughter,  not  being  an  eldest  or  only  daughter, 
the  full  sum  of  £20,000  for  the  portion  of  such  one  daughter,  to  be  paid  to  such  one 
daughter  at  her  age  of  twenty-one  years,  or  day  of  marriage,  which  should  first  happen, 
after  the  commencement  of  the  said  term  of  500  years  in  possession  ;  but  if  such 
only  daughter  should  have  attained  such  age,  or  be  married  before  such  commence- 
ment, then  to  be  paid  to  her  immediately  after  such  commencement ;  and  if  there 
should  be  two  or  more  such  younger  daughters,  then  the  sum  of  £40,000  for  the 
portions  of  such  two  or  more  of  them,  and  to  be  paid  and  divided  unto  or  between 
and  among  them,  or  any  one  or  more  of  them,  and  to  be  payable  at  such  days  and 
times,  and  in  such  parts,  shares,  and  proportions,  and  subject  to  such  provisoes,  con- 
ditions, and  limitations  over  (such  limitations  over  to  be  for  the  benefit  of  some  or 
one  of  them)  as  the  Respondent,  James  Haughton  Langston,  at  any  time  or  times 
during  his  life,  by  any  writing  or  writings,  with  or  without  power  of  revocation  and 
new  appointment,  sealed  and  delivered  by  him  in  the  presence  of,  and  attested  by, 
two  or  more  credible  witnesses,  or  by  his  last  will  and  testament  in  writing,  or  any 
codicil  thereto,  signed  in  the  presence  of,  and  attested -by,  three  or  more  credible 
witnesses,  should  direct  or  appoint,  and  for  want  of  such  direction  or  appointment,  to 
be  paid  to  such  two  or  more  younger  daughters,  and  to  be  shared  and  divided  between 
and  among  them  all,  in  equal  parts,  shares,  and  proportions,  share  and  share  alike, 
and  to  be  paid  to  her  and  them  at  her  or  their  age  or  ages  of  twenty-one  years,  or  at 
the  day  or  days  of  her  or  their  respective  marriages,  which  should  first  happen,  after 
[179]  the  commencement  of  the  said  term  of  500  years  in  possession  ;  and  as  to  such 
of  them  as  might  have  attained  such  age,  or  be  married  before  such  commencement, 
to  be  paid  immediately  after  such  commencement.  But  if  any  such  younger  daughter 
or  daughters  should  attain  her  or  their  age  or  ages  of  twenty-one  years,  or  should 
be  married  before  the  commencement  of  the  said  term  of  500  years  in  possession, 
then,  and  in  such  case,  all  and  every  the  said  several  portion  and  portions  of  such 
daughter  and  daughters  so  attaining  the  age  of  twenty-one  years,  or  marrying,  as 
aforesaid,  if  the  said  term  should  afterwards  commence  and  take  effect  in  possession, 
but  not  otherwise,  should  be  considered  as  vested  interests  respectively  ;  but  never- 
theless, the  payment  of  the  same  portion  or  portions  should  be  postponed  until  the 
end  of  twelve  calendar  months  next  after  the  decease  of  the  said  Respondent,  James 
Haughton  Langston,  and  failure  of  issue  male  of  his  body,  and  of  the  said  testator's 
body  as  aforesaid,  and  then  the  portion  or  portions  should  be  payable,  with  interest 
for  the  same,  after  the  rate  of  £4  by  the  year  for  each  sum  of  £100,  from  the  time  of 
the  commencement  of  the  said  term  of  500  years  in  possession :  provided  always, 
that  if  any  such  younger  daughter  should  depart  this  life,  or  become  an  eldest  daughter, 
and  as  such  become  entitled  in  possession  to  the  said  manors  and  other  hereditaments 
therein-before  devised  before  she  should  attain  the  age  of  twenty-one  years,  or  be 
married,  or  before  such  other  time  or  times  as  should  or  might  be  appointed  for  the 
payment  of  her  or  their  portion  or  portions  as  aforesaid,  the  portion  or  sum  of  money 
provided  for  each  such  [180]  daughter  or  daughters  so  dying  or  becoming  an  eldest 
daughter,  should,  from  time  to  time,  go  and  accrue  to  the  survivors  or  survivor, 
and  others  or  other  of  the  said  younger  daughters,  and  should  be  equally  divided 
between  such  survivors,  or  others  of  them,  if  more  than  one,  share  and  share  alike, 
and  the  same  should  be  payable  at  such  respective  days  and  times,  and  should  go  in 
the  same  manner  to  such  surviving  and  other  daughter  and  daughters  as  by  the 
said  will  provided  and  declared,  touching  their  original  portion  and  portions ;  and 
in  case  of  the  death  of  any  other  or  others  of  the  said  daughters,  or  if  any  other  or 
others  of  them  should  become  an  eldest  daughter,  and  entitled  as  aforesaid,  before 
she  or  they  should  have  attained  such  ages  or  times  as  aforesaid,  then  all  and  every 
such  accruing  or  surviving  share  and  shares  should,  from  time  to  time,  again  be  subject 
and  li;ible  to  such  further  right,  chance,  contingency,  or  condition  of  accruer  or  sur- 
vivorship, to  the  survivors  and  survivor,  and  others  and  other  of  the  said  younger 
daughters,  as  in  the  said  will  declared,  touching  her  or  their  original  portion  or  por- 
tions :  provided  nevertheless,  that  if  the  said  younger  daughter  should  be  reduced 
to  one,  there  should  not  be  raised  foi-  the  portion  of  such  one  younger  daughter  by 
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reason  of  any  such  survivcjrsliip,  any  sum  or  sums  tlial  would  in  tlic  wliolo  exceed 
the  principal  sum  of  £20,000.  And  upon  this  further  trust,  that  they  the  .same 
trustees  and  the  survivor  of  them,  and  the  executors,  administrators,  and  assij^ns  of 
such  survivoi-,  should,  after  the  decease  of  tlieRc.S]iondeiit,  dames  llaui;liton  Langston, 
and  such  failure  of  issue  male  of  his  hody,  and  the  said  testator's  hody  as  aforesaid, 
[181]  levy  and  raise,  by  all  or  any  of  the  ways  and  means  aforesaid, for  the  maintenance 
and  education  of  all  and  every  such  younger  daughter  and  daughters  in  the  mean 
time,  and  until  her  and  their  respective  portions  should  become  payable,  such  yearly 
sum  and  sums  of  money  as  would  be  equivalent  to  the  interest  of  the  respective  por- 
tions intended  to  be  provided  for  such  younger  daughter  and  daughteis  as  aforesaid, 
at  the  rate  of  i'-t  by  the  year  for  each  sum  of  £100,  such  yearly  sum  for  maintenance 
to  be  paid  quarterly,  at  the  four  most  usual  feasts  or  days  of  payment  of  rent  in  the 
year  by  equal  portions,  and  the  first  payment  thereof  to  be  made  on  such  of  the  said 
feasts  as  should  first  happen  after  the  decease  of  the  Respondent,  James  Haughton 
Langston,  and  such  failure  of  issue  male  of  his  body,  and  of  the  said  testator's  body 
as  aforesaid :  provided  always,  that  no  such  sale  or  mortgage  should  be  made  until 
some  or  one  of  the  said  portions  or  part  thereof  should  become  payable  as  aforesaid, 
and  that  after  the  said  maintenances  should  be  raised  and  paid,  the  residue  and  over- 
plus of  the  rents  and  profits,  if  any,  should,  until  some  one  or  more  of  the  said  portions 
should  become  payable,  be  had  and  received  by  the  person  and  persons  respectively, 
who,  for  the  time  being,  should  be  next  entitled  to  the  reversion  or  remainder  of  the 
said  premises,  immediately  expectant  on  the  determination  of  the  .said  term  of  500 
years,  to  and  for  her  and  their  own  use  and  benefit  :  provided  always,  that  in 
case  there  should  be  no  such  daughter  or  daughters  of  tlie  body  of  the  said 
James  Haughton  Langston,  other  than  and  besides  an  only  daughter,  or  there 
being  such  younger  daughter  or  daughters,  in  case  all  of  them  [182]  should 
happen  to  die  before ;  any  of  them  should  attain  the  age  of  twenty-one  years, 
or  be  married,  or  before  such  other  time  as  might  be  appointed  for  payment  of 
lier  or  their  portion  or  portions,  or  if  all  and  every  such  younger  daughter  and 
daughters  should  become  an  eldest  daughter  before  any  of  them  should  have  attained 
such  age  or  time  as  aforesaid,  or  in  case  all  and  every  the  trusts  thereby  directed  to 
be  declared,  of  and  concerning  the  said  term  of  500  years,  should  in  all  things  be 
fully  performed  and  sati.sfied,  or  should  be  di.scharged,  either  by  becoming  incapable 
of  being  performed,  or  by  any  other  means,  and  the  said  trustees  and  each  of  them, 
and  their  and  each  of  their  executors,  administrators,  and  assigns,  should  be  fully- 
reimbursed  and  satisfied,  all  charges  and  expenses  occasioned  by  or  relating  to  the 
tru.sts  so  to  be  in  them  reposed,  or  if  the  person  or  persons  to  whom  the  next  estate 
of  freehold  or  inheritance  of  and  in  the  premises  to  be  comprised  in  the  said  term 
of  500  years  in  reversion  or  remainder,  expectant  on  the  determination  of  the  said 
term,  should,  for  the  tinie  being,  belong,  should  pay,  or  cause  to  be  paid,  unto  them 
the  said  trustees  or  the  survivor  of  them,  his  executors  or  administrators,  or  well 
and  sufficiently  secure  to  be  paid  out  of  real  estate,  or  by  transfer  of  £3  per  cent,  con- 
solidated annuities,  the  portion  or  portions  therein-beforo  provided  for  such  younger 
daughter  or  daughters,  or  so  much  thereof  as  should  be  remaining  unpaid  (all  such 
maintenance,  interest,  charge,  and  expenses  as  in  the  said  will  mentioned  being  first 
paid  and  satisfied).  Then  and  in  any  of  the  said  cases  the  said  term  of  500  years 
of  and  in  the  said  premises  therein  comprised,  or  so  much  [183]  thereof  as  should 
then  remain  unsold  and  undisposed  of  for  the  purposes  aforesaid,  should  cease,  deter- 
mine and  be  void. 

And  as  to  the  term  of  ninety-nine  years,  in  the  will  directed  to  be  limited  to  trustees, 
the  testator  thereby  directed  that  the  same  term  should  be  limited  unto  them,  their 
executors,  administrators  and  assigns  upon  trust,  that  in  case  there  should  be  no 
son  or  daughter  of  the  body  of  the  said  Respondent,  James  Haughton  Langston, 
nor  any  future  son  of  his  the  said  testator's  body ;  or  there  being  any  such  son  or 
sons,  daughter  or  daughters,  if  all  and  every  such  son  and  sons  should  depart  this 
life  without  issue  male,  and  all  and  every  such  daughter  and  daughters  should  depart 
this  life  without  issue,  before  any  of  them  should  attain  his,  her,  or  their  age  or  ages 
of  twenty-one  years  ;  then  they  the  same  trustees,  and  the  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  survivor,  should  after  the  decease 
of  the  said  James  Haughton  Langston,  and  such  failure  of  issue  as  aforesaid,  by  mort- 
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gage  or  sale,  or  other  disposition,  of  all  or  any  part  of  the  hereditaments  to  be  com- 
prised in  the  said  term  of  ninety-nine  years,  or  by  the  rents  and  profits  thereof,  or 
by  any  other  ways  and  means,  levy  and  raise  for  the  use  and  benefit  of  such  of  the 
said  testator's  youngest  daughters,  Elizabeth  Catherine  (Barter),  Caroline  (Dame 
Graham),  Agatha  Maria  Sophia  (Kekewich),  and  Henrietta  Maria  Langston  respec- 
tively, or  such  of  them  as  should  not  from  time  to  time  be  in  the  actual  possession 
of  or  entitled  to  the  said  hereditaments,  under  or  by  virtue  of  the  limitations  to  be 
contained  in  the  said  settlement  so  directed  to  be  made  as  aforesaid,  for  and  during 
their  respective  [184]  natural  lives,  an  annuity  or  yearly  sum  of  £500  clear  of  all 
taxes  and  deductions  whatsoever,  and  should  pay  the  same  unto  them  his  said  youngest 
daughters  respectively  or  their  respective  assigns,  by  equal  half-yearly  payments 
on  the  25th  day  of  March  and  the  29th  day  of  September  in  every  year,  and  should 
make  the  first  payment  thereof  on  such  of  the  said  days  as  should  next  happen  after 
the  commencement  of  the  said  term  of  ninety-nine  years  in  possession  :  provided 
further,  that  in  case  there  should  be  no  son  or  daughter  of  the  body  of  the  said 
Appellant,  Maria  Sarah  Langston,  or  there  being  any  such  son  or  sons,  daughter  or 
daughters,  if  all  and  every  such  son  and  sons  should  depart  this  life  without  issue 
male,  and  all  and  every  such  daughter  and  daughters  should  depart  this  life  without 
issue,  before  any  of  them  should  attain  the  age  of  twenty-one  years,  and  if  the  said 
Caroline  (Dame  Graham),  Agatha  Maria  Sophia  (Kekewich),  and  Henrietta  Maria 
Langston,  or  any  of  them,  should  be  then  living  ;  then  upon  trust  that  they  the 
same  trustees  and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should  after  the  several  deceases  of  the  Respondent,  James  Haughton 
Langston,  and  the  said  Appellant,  Maria  Sarah  Langston,  and  failure  of  all  such  issue 
as  aforesaid,  by  the  ways  and  means  aforesaid,  levy  and  raise  for  the  use  and  benefit 
of  each  of  them,  his  the  said  testator's  three  youngest  daughters,  Caroline  (Dame 
Graham),  Agatha  Maria  Sophia  (Kekewich),  and  Henrietta  Maria  Langston  respec- 
tively, or  such  of  them  as  should  not,  from  time  to  time,  be  in  the  actual  possession 
of  or  entitled  to  the  said  manors  and  other  hereditaments,  under  and  by  virtue  of 
the  [185]  limitations  to  be  contained  in  the  said  settlement  so  to  be  made  as  aforesaid, 
for  and  during  the  term  of  their  respective  natural  lives,  a  yearly  sum  of  £300,  clear 
of  all  taxes  and  deductions  whatsoever,  over  and  above  the  said  annuity  or  clear 
yearly  sum  of  £500  in  the  said  will  provided  for  each  of  them,  his  said  youngest 
daughters,  and  should  pay  the  same  unto  them  the  said  testator's  three  youngest 
daughters  respectively,  or  their  respective  assigns,  by  equal  half-yearly  payments 
on  such  days  and  times,  and  together  with  the  said  annuities  or  clear  yearly  sums 
of  £500,  therein-before  provided  for  each  such  youngest  daughter,  and  in  manner 
therein-before  directed,  touching  the  said  respective  annuities  of  £500  :  provided 
further,  that  in  case  any  of  them,  his  said  youngest  daughters  for  whom  annuities 
were  in  the  said  will  provided,  should  become  entitled  in  possession  to  his  said  manors 
and  other  hereditaments  therein-before  devised,  by  virtue  of  the  limitations  to  be 
contained  in  the  said  settlement  so  to  be  made  as  aforesaid,  then,  and  in  sucli  case, 
and  from  thenceforth,  the  said  annuities  or  clear  yearly  sums,  in  the  said  will  directed 
to  be  provided  for  such  daughter  or  daughters  respectively,  so  becoming  entitled  as 
aforesaid,  should  cease,  determine,  and  be  no  longer  paid  or  payable. 

And  as  to,  for,  and  concerning  the  said  term  of  600  years  by  the  said  will  directed 
to  be  limited  to  trustees,  the  said  testator  thereby  directed  that  the  same  term  should 
be  limited  unto  them,  their  executors,  administrators,  and  assigns,  upon  trust,  that 
in  case  there  should  be  no  son  or  daugliter  of  the  body  of  the  Respondent,  James 
Haughton  Langston,  nor  any  future  son  of  the  said  testator's  [186]  own  body,  or 
there  being  such  son  or  sons,  daughter  or  daughters,  if  all  and  every  such  son  and 
sons  should  depart  this  life  without  issue  male,  and  all  and  every  such  daughter  and 
daughters  should  depart  this  life  without  issue,  before  any  of  them  should  attain 
the  age  of  twenty-one  years,  and  also  in  case  there  should  be  no  son  of  the  body  of 
his  the  said  testator's  daughter,  the  Appellant  Maria  Sarah  Langston,  or  there  being 
any  such  son  or  sons,  if  he  and  they  should  all  die  without  issue  male,  before  any  of 
them  should  attain  the  age  of  twenty-one  years,  and  there  should  be  two  or  more 
daughters  of  the  body  of  his  the  said  testator's  said  daughter  Maria  Sarah  Langston  ; 
then  upon  trust  that  they  the  same  trustees  and  the  survivor  of  them,  and  the  exe- 
cutors, administrators,  and  assigns  of  such  survivor,  should,  after  the  several  deceases 
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of  the  Rospondent,  James  Haugliton  Langston,  and  tlio  said  Appellant,  Maria  Sarah 
Langston,  and  such  failure  of  issue  as  last  aforesaid,  hy  mortgage,  or  sale,  or  other 
disposition  of  all  or  any  part  of  the  hereditaments  to  be  comprised  in  the  said  term 
of  tiOO  years,  or  by  the  rents  and  juofits  thereof,  or  by  any  other  ways  or  means,  levy 
and  raise  such  sum  and  sums  of  money  for  the  portion  and  portions  of  all  and  every 
such  daughter  and  daughters  of  the  said  Appellant,  Maria  Sarah  Langston  (other 
than  and  besides  an  eldest  or  only  daughter),  as  in  the  said  will  mentioned  (that'is 
to  say)  :  in  case  there  should  be  but  one  such  daughter,  not  being  an  eldest  or  only 
daughter,  the  full  sum  of  £20,000  for  the  portion  of  such  one  daughter  ;  to  be  paid 
to  such  one  daughter  at  her  age  of  twenty-one  years  or  day  of  marriage,  which  should 
first  happen  after  the  commencement  of  the  said  term  of  600  [187]  years  in  possession  ; 
but  if  such  only  daughter  should  have  attained  such  age,  or  been  married  before  the 
commencement  of  the  same  term  in  possession,  then  to  be  paid  to  her  immediately 
after  such  commencement  ;  and  if  there  should  be  two  or  more  such  youngest 
daughters,  then  the  sum  of  £40,000  for  the  portions  of  such  two  or  more  of  them, 
and  to  be  paid  and  divided  to,  or  between,  and  among  them,  or  some,  or  one  of  them, 
and  to  be  payable  at  such  days  and  times,  and  in  such  parts,  shares,  and  proportions, 
and  subject  to  such  provisoes,  conditions,  and  limitations  over  (such  limitations  over 
to  be  for  the  benefit  of  some  or  one  of  them),  as  she,  the  said  Appellant,  Maria  Sarah 
Langston,  at  any  time,  or  times,  during  her  life,  should  direct  or  appoint  ;  and  for 
want  of  such  direction  or  appointment,  to  be  paid  to  such  two  or  more  younger 
daughters,  and  to  be  shared  and  divided  between  them  all,  in  equal  shares,  and  to 
be  paid  to  her  and  them,  at  her  or  their  age  or  ages  of  twenty-one  years,  or  at  the 
day  or  days  of  her  or  their  respective  marriages,  which  should  first  happen  after 
the  commencement  of  the  said  term  of  600  years  in  possession  ;  and  as  to  such  of 
them  as  might  have  attained  such  age,  or  been  married,  before  such  commencement 
of  the  same  term,  to  be  paid  immediately  after  such  commencement  thereof. 

And  as  to,  for,  and  concerning  the  said  term  of  700  years  by  the  said  will  directed 
to  be  limited  to  trustees,  the  said  testator,  by  his  said  will,  directed  that  the  same  term 
should  be  limited  unto  them,  their  executors,  administrators,  and  assigns,  upon  trust, 
that  in  case  there  should  be  no  son  or  daughter  of  the  body  or  respective  bodies  of 
the  said  Re-[188]-spondent,  James  Haughton  Langston,  or  of  the  said  Appellant, 
Maria  Sarah  Langston,  nor  any  future  son  of  the  said  testator's  body,  or  there  being 
any  such  son  or  sons,  daughter  or  daughters,  if  all  and  every  such  son  and  sons  should 
depart  this  life  without  issue  male,  and  all  and  every  such  daughter  and  daughters 
should  depart  this  life  without  issue,  before  any  of  them  should  attain  the  age  of 
twenty-one  years,  and  also  in  case  there  shoidd  be  no  son  of  the  body  of  the  said 
Appellant,  Elizabeth  Catherine  (Barter),  or  there  being  any  such  son  or  sons,  if  he 
and  they  should  all  die,  without  issue  male,  before  any  of  them  should  attain  the  age  of 
twenty-one  years,  and  there  should  be  two  or  more  daughters  of  the  body  of  the  said 
Appellant,  Elizabeth  Catherine  (now  Barter)  ;  then  upon  trust,  that  they  the  same 
trustees  and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should,  after  the  several  deceases  of  the  said  James  Haughton 
Langston,  and  the  said  Maria  Sarah  Langston,  and  Elizabeth  Catherine  (Barter), 
and  such  failure  of  issue  as  last  aforesaid,  by  mortgage,  or  sale,  or  other  disposition 
of  all  or  any  part  of  the  hereditaments  to  be  comprised  in  the  said  term  of  700  years, 
or  by  the  rents  and  profits  thereof,  or  by  any  other  ways  or  means,  levy  and  raise  such 
sum  and  sums  of  money  for  the  portion  and  portions  of  all  and  every  such  daughter 
and  daughters  of  the  said  Appellant,  Elizabeth  Catherine  (Barter),  other  than  and 
besides  an  eldest  or  only  daughter,  as  in  the  said  will  mentioned  (that  is  to  say) :  in  case 
there  shovild  be  but  one  such  daughter,  not  being  an  eldest  or  only  daughter,  the  sum 
of  £20,000  for  the  portion  of  such  one  daughter,  to  be  paid  to  such  one  [189]  daughter 
at  her  age  of  twenty-one  years,  or  day  of  marriage,  after  the  commencement  of  the  said 
term  of  700  years ;  but  if  such  only  daughter  should  have  attained  such  age,  or  been 
married  before  the  commencement  of  the  same  term  in  possession,  then  to  be  paid  to  her 
immediately  after  the  commencement  of  the  same  term  in  possession;  and  if  there 
should  be  two  or  more  such  youngest  daughters,  then  the  sum  of  £40,000  for  the  por- 
tions of  such  two  or  more  of  them,  to  be  paid  to  her  and  them  at  her  or  their  age  or  ages 
of  twenty-one  years,  or  at  the[day  or  days  of  her  or  their  respective  marriages,  after  the 
commencement  of  the  said  term  of  700  years  in  possession  ;  and  as  to  such  of  them  as 
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iiii^lit  have  attained  such  age,  or  been  married  before  the  couimenceiiient  of  the 
same  term  in  possession,  to  be  paid  immediately  aiter  such  commencement  thereof. 

Anfl  as  to  the  said  term  of  800  years,  by  the  said  will  directed  to  be  limited  to 
trustees,  the  said  testator  thereby  directed  that  the  same  term  should  be  limited  to 
them,  their  executors,  administrators,  and  assigns,  upon  trust,  in  case  there  should 
be  no  son  or  daughter  of  the  body  or  respective  bodies  of  the  said  Respondent,  James 
Haughton  Langston,  or  of  the  said  Appellants,  Maria  Sarah  Langston  and  Elizabeth 
Catherine  (Barter),  or  any  of  them,  nor  any  future  son  of  the  said  testator's  body, 
or  there  being  any  such  son  or  sons,  daughter  or  daughters,  if  all  and  every  such  son 
and  sons  should  depart  this  life  without  issue  male,  and  all  and  every  such  daughter 
and  daughters  should  depart  this  life  without  issue,  before  any  of  them  should  attain 
the  age  of  twenty-one  years,  and  also  in  case  there  should  be  no  sou  of  the  body  of  the 
said  [190]  Caroline  (Dame  Graham),  or  being  any  such  son  or  sons,  if  he  and  they 
should  all  die  without  issue  male  before  any  of  them  should  attain  the  age  of  twenty- 
one  years,  and  there  should  be  two  or  more  daughters  of  the  body  of  the  said  Caroline 
(Dame  Graham)  ;  then  upon  trust  that  they  the  same  trustees,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor,  should, 
after  the  several  deceases  of  the  said  James  Haughton  Langston  and  the  said  Maria 
Sarah  Langston,  Elizabeth  Catherine  (Barter),  and  Caroline  (Dame  Graham),  and 
such  failure  of  issue  as  last  aforesaid,  by  mortgage,  or  sale,  or  other  disposition  of  all 
or  any  part  of  the  premises,  to.be  comprised  in  the  said  term  of  800  years,  or  by  rents 
and  profits  thereof,  or  by  any  other  ways  or  means,  levy  and  raise  such  sum  and 
sums  of  money  for  the  portion  and  portions  of  all  and  every  such  daughter  and 
daughters  of  the  said  Caroline  (Dame  Graham),  other  than  and  besides  an  eldest  or 
only  daughter,  as  therein-after  mentioned  (that  is  to  say) :  in  case  there  should  be 
but  one  such  daughter,  not  being  an  eldest  or  only  daughter,  the  sum  of  £20,000  for 
the  portion  of  such  one  daughter,  at  her  age  of  twenty-one  years  or  day  of  marriage, 
after  the  commencement  of  the  said  term  of  800  years  in  possession  ;  but  if  such 
only  daughter  should  have  attained  such  age,  or  been  married  before  the  commence- 
ment of  the  said  term  in  possession,  then  to  be  paid  to  her  immediately  after  such 
commencement  of  the  said  term  ;  and  if  there  should  be  two  or  more  such  youngest 
daughters,  then  the  sum  of  £40,000  for  the  portions  of  such  two  or  more  of  them,  to  be 
paid  to  her  and  them,  at  her  or  their  [191]  age  or  ages  of  twenty-one  years,  or  at  the 
day  or  days  of  her  or  their  respective  marriages,  which  should  first  happen  after  the 
commencement  of  the  said  term  of  800  years  in  possession  ;  and  as  to  such  of  them 
as  might  have  attained  such  age,  or  been  married,  before  the  commencement  of  the 
same  term  in  possession,  to  be  paid  immediately  after  such  commencement  thereof. 

And  as  to  the  said  term  of  900  years,  by  the  said  will  directed  to  be  limited  to 
trustees,  the  said  testator  thereby  directed  that  the  said  term  should  be  so  limited 
unto  them,  their  executors,  administrators,  and  assigns,  upon  trust,  that  in  case 
there  should  be  no  son  or  daughter  of  the  body  or  respective  bodies  of  the  said  Re- 
spondent, James  Haughton  Langston,  or  of  the  said  Appellants,  Maria  Sarah  Langston 
and  Elizabeth  Catherine  (Barter),  and  the  said  Caroline  (Dame  Graham),  or  of  any 
of  them,  nor  any  future  sou  of  his  the  said  testator's  body,  or  there  being  any  such 
son  or  sons,  daughter  or  daughters,  if  all  and  every  such  son  and  sons  should  depart 
this  life  without  issue  male,  and  all  and  every  such  daughter  and  daughters  should 
depart  this  life  without  issue,  before  any  of  them  should  attain  the  age  of  twenty- 
one  years,  and  also  in  case  there  should  be  no  son  of  the  body  of  the  said  Agatha 
Maria  Sophia  (Kekewich),  or  there  being  any  such  son  or  sons,  if  he  and  they  should 
all  die  without  issue  male,  before  any  of  them  should  attain  the  age  of  twenty-one 
years,  and  there  should  be  two  or  more  daughters  of  the  body  of  the  said  Agatha 
Maria  Sophia  (Kekewich) ;  then,  upon  trust,  that  they  the  same  trustees,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor 
[192]  should,  after  the  several  deceases  of  the  said  James  Haughton  Langston  and  the 
said  Maria  Sarah  Langston,  Elizabeth  Catherine  (Barter),  Caroline  (Dame  Graham), 
and  Agatha  Maria  Sophia  (Kekewich),  and  such  failure  of  issue  as  last  aforesaid,  by 
mortgage,  or  sale,  or  other  disposition  of  all  or  any  part  of  the  premises,  to  be  com- 
prised in  the  said  term  of  900  years,  or  by  the  rents  and  profits  thereof,  or  by  any 
other  ways  or  means,  levy  and  raise  such  sum  and  sums  of  money  for  the  portion 
and  portions  of  all  and  every  such  daughter  and  daughters  of  the  said  Agatha  Maria 
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Sophia  (Kckewich),  other  than  and  besides  an  eldest  or  only  daughter,  as  in  the  said 
will  mentioned  (that  is  to  say),  in  case  there  should  be  but  one  such  daughter,  not 
being  an  eldest  or  only  daughter,  the  sum  of  £20,000,  and  if  there  should  be  two  or 
more  such  youngest  daughters,  then  the  sum  of  £40,000  for  the  portions  of  such 
two  or  more  of  them,  and  to  be  paid  to  her  and  them,  at  her  or  their  age  or  ages  of 
twenty-one  years,  or  at  the  day  or  days  of  her  or  their  respective  marriages,  which 
should  first  happen  after  the  commencement  of  the  said  term  of  1)00  j-ears  in  posses- 
sion ;  and  as  to  such  of  them  as  might  have  attained  such  age,  or  been  married,  before 
the  commencement  of  the  same  term  in  possession,  to  be  paid  immediately  after  such 
commencement  thereof. 

And  as  to  the  said  term  of  1000  years,  by  his  said  will  directed  to  be  limited  to 
trustees,  the  said  testator  thereby  directed  that  the  same  term  should  be  so  limited 
unto  them,  their  executors,  administrators,  and  assigns,  upon  trust,  that  in  case  there 
should  be  no  son  or  daughter  of  the  body  or  respective  bodies  of  the  said  James 
Haughton  [193]  Langston,  or  of  the  said  Maria  Sarah  Langston,  Elizabeth  Catherine 
(Barter),  Caroline  (Dame  Graham),  and  Agatha  Maria  Sophia  (Kekewich),  or  any 
of  them  ;  nor  any  future  son  of  his  the  said  testator's  body,  or  there  being  any  such 
son  or  sons,  daughter  or  daughters,  if  all  and  every  such  son  and  sons  should  depart 
this  life  without  issue  male,  and  all  and  every  such  daughter  and  daughters  should 
depart  this  life  without  issue,  before  any  of  them  should  attain  the  age  of  twenty-one 
years,  and  also  in  case  there  should  be  no  son  of  the  body  of  the  said  Henrietta  Maria 
Langston,  or,  there  being  any  such  son  or  sons,  if  he  and  they  should  all  die,  without 
issue  male,  before  any  of  them  should  attain  the  age  of  twenty-one  years,  and  there 
should  be  two  or  more  daughters  of  the  body  of  the  said  Henrietta  Maria  Langston  ; 
then  that  they,  the  same  trustees,  and  the  survivor  of  them,  and  the  executors,  admin- 
istrators, and  assigns  of  such  survivor,  should,  after  the  several  deceases  of  the  said 
James  Haughton  Langston  and  the  said  Maria  Sai\ih  Langston,  Elizabeth  Catherine 
(Barter),  Caroline  (Dame  Graham),  Agatha  Maria  Sophia  (Kekewich),  and  Henrietta 
Maria  Langston,  and  such  failure  of  issue  as  last  aforesaid,  by  mortgage,  or  sale, 
or  other  disposition  of  all  or  any  part  of  the  hereditaments,  to  be  comprised  in  the 
said  term  of  1000  years,  or  by  the  rents  and  profits  thereof,  or  by  any  other  ways  or 
means,  levy  and  raise  such  sum  and  sums  of  money  for  the  portion  and  portions  of 
all  and  every  such  daughter  and  daughters  of  the  said  Henrietta  Maria  Langston 
(other  than  and  besides  an  eldest  or  only  daughter),  as  in  the  said  will  mentioned 
(that  is  to  say)  ;  in  case  there  should  be  but  one  such  [194]  daughter,  not  being  an 
eldest  or  only  daughter,  the  sum  of  £20,000  for  the  portion  of  such  one  daughter, 
and  if  there  should  be  two  or  more  such  younger  daughters,  then  the  sum  of  £40,000 
for  the  portions  of  such  two  or  more  of  them,  to  be  paid  to  her  and  them  at  her  or 
their  age  or  ages  of  twenty-one  years,  or  at  the  day  or  days  of  her  or  their  respective 
marriages,  which  should  first  happen  after  the  commencement  of  the  said  term  of 
1000  years  in  possession ;  and  as  to  such  of  them  as  might  have  attained  such  age, 
or  been  married,  before  the  commencement  of  the  said  term  in  possession,  to  be  jiaid 
immediately  after  such  commencement  thereof. 

And  the  testator  by  his  will  directed,  that  provisoes  should  be  inserted  in  the 
settlement,  giving  unto  and  amongst  the  younger  daughters  of  his  said  then  present 
daughters  respectively,  a  like  benefit  of  survivorship  and  accruer,  in  respect  of  the 
portions  by  the  said  will  directed  to  be  provided  for  the  younger  daughters  of  each 
of  them  respectively,  under  the  trusts  of  the  said  several  terms  of  600  years,  700  years, 
800  years,  900  years,  and  1000  years  respectively,  in  case  any  such  younger  daughters 
should  depart  this  life,  or  become  an  eldest  daughter  and  entitled  as  aforesaid,  before 
she  should  attain  her  age  of  twenty-one  years,  or  be  married  ;  or  before  such  other 
time  or  times  as  should  be  appointed  for  payment  of  her  or  their  portion  or  portions 
as  aforesaid,  so  as  nevertheless,  that  if  the  j'ounger  daughters  of  any  of  them,  his 
said  daughters  above  named,  should  be  reduced  to  one,  there  should  not  be  raised 
for  her  portion,  by  reason  of  such  survivorship,  any  sum  or  sums  exceeding  in  the 
whole  the  sum  [195]  of  £20,000,  and  also  for  authorising  and  empowering  the  respec- 
tive trustees  to  raise  maintenance  for  such  younger  daughters  respectively,  until 
their  respective  portions  should  become  payable,  and  providing  for  the  determination 
of  the  said  terms  of  COO  years,  700  years,  800  years,  'JOO  years,  and  1000  yeais  respec- 
tively, to  the  like  effect  and  in  such  and  the  like  manner  as  in  the  said  will  directed  with 
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respect  to  the  said  term  of  500  years,  and  the  portions  of  the  younger  daughters  of  the 
Respondent,  James  Haughton  Langston, directed  to  be  raised  under  the  trusts  thereof. 

And  as  to  the  term  of  1500  years,  by  the  said  will  directed  to  be  limited  to  trustees, 
the  said  testator  thereby  directed  that  the  same  term  should  be  so  limited  unto  them, 
their  executors,  administrators,  and  assigns,  upon  trust,  that  in  case  there  should 
be  no  son  or  daughter  of  the  body  or  respective  bodies  of  the  Respondent,  James 
Haughton  Langston,  or  of  the  said  testator's  then  present  daughters,  or  of  any  of 
them,  nor  any  future  son  or  daughter  of  the  said  testator's  body,  or  there  being  any 
such  son  or  sons,  daughter  or  daughters,  if  all  and  every  such  son  or  sons  should 
depart  this  life  without  issue  male,  and  all  and  every  such  daughter  and  daughters 
should  depart  this  life  without  issue,  before  any  of  them  should  attain  his,  her,  or 
their  age,  or  ages,  of  twenty-one  years,  then  that  they  the  same  trustees  and  the  sur- 
vivor of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor,  should, 
within  the  space  of  twelve  calendar  months  after  the  several  deceases  of  the  Re- 
spondent, James  Haughton  Langston,  and  the  said  testator's  then  present  daughters, 
and  failure  of  all  such  issue  as  [196]  last  aforesaid,  by  mortgage,  or  sale,  or  other 
disposition  of  all  or  any  part  of  the  said  premises,  to  be  comprised  in  the  said  term 
of  1500  years,  or  by  the  rents  and  profits  thereof,  or  by  any  other  ways  or  means 
whatsoever,  levy  and  raise  the  sura  of  £80,000  of  lawful  money  of  Great  Britain, 
together  with  interest  for  the  same,  from  the  commencement  of  the  said  term  of 
1500  years  in  possession,  after  the  rate  of  £4  by  the  year  for  each  sum  of  £100.  and 
should  pay,  apply,  and  dispose  of  the  same  in  manner  in  the  said  will  mentioned  (that 
is  to  say) ;  one  moiety  thereof  unto  his  sister  Mary  Ann,  the  wife  of  George  Arnold 
Arnold,  esq.,  her  executors,  administrators,  and  assigns,  and  the  other  moiety  thereof 
unto  his  nephew,  the  Respondent,  Haughton  Farmer  Okeover,  his  executors,  admin- 
istrators, and  assigns  :  and  in  the  said  will  is  contained  a  power  or  proviso  enabling 
the  Respondent,  James  Haughton  Langston,  by  any  deed  or  deeds,  or  by  his  last 
will  and  testament  in  writing,  or  any  codicil  thereto,  to  be  by  him  signed  and  pub- 
lished in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses,  to  grant, 
limit,  or  appoint  any  rent,  or  annual  sum,  not  exceeding,  in  the  whole,  the  clear  yearly 
sum  of  £1000,  to  be  issuing  and  payable  out  of  all  or  any  of  the  manors,  messuages, 
farms,  lands,  tenements,  tithes,  and  hereditaments  therein-before  devised,  unto  any 
woman  or  women  he  should  marry  or  take  to  wife,  for  and  during  the  hfe  or  lives 
of  such  woman  or  Avomen  respectively,  for  or  in  the  nature  of  her  or  their  jointure 
or  jointures,  and  in  bar  or  without  being  in  bar  of  dower  ;  such  rent,  or  annual  sum, 
to  take  effect  from  the  death  of  the  Respondent,  James  Haughton  Langston,  and  to 
be  payable  half-yearly,  or  quar-[197]-terly,  on  or  at  such  days,  or  times,  as  the  said 
James  Haughton  Langston  should  think  fit. 

And  the  testator  thereby  also  provided  and  directed,  that  it  should  be  lawful  for 
the  Respondent,  James  Haughton  Langston,  from  time  to  time,  during  his  natural 
life,  in  case  there  should  be  any  child  or  children  of  his  body,  lawfully  begotten,  other 
than  and  besides  an  eldest  or  only  son,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  by  him,  the  said  James  Haugliton  Langston,  scaled  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  with  or  without 
power  of  revocation,  or  by  his  last  will  and  testament  in  writing,  to  be  by  him  signed, 
sealed,  and  pubUshed,  in  the  presence  of  and  attested  by  three  or  more  credible  wit- 
nesses, to  charge  all  or  any  part  of  the  said  manors,  messuages,  farms,  lands,  tene- 
ments, tithes  and  hereditaments,  by  the  said  will  devised,  with  and  for  the  raising 
and  payment  of  any  principal  sum  or  sums  of  money,  Aot  exceeding  in  the  whole 
the  gross  sum  of  £25,000,  for  the  portion  or  portions  of  any  one,  two,  or  more  of  the 
younger  son  orsons,daughterordaughters,of  the  body  of  him  the  said  James  Haughton 
Langston,  lawfully  to  be  begotten,  born  in  his  lifetime,  or  in  due  time  after  his  decease, 
to  be  paid  and  payable  unto  and  to  vest  in  such  younger  son  or  sons,  or  daughter 
or  daughters  respectively,  at  such  time  or  times,  and  in  such  shares  and  proportions, 
with  such  clauses  of  survivorship,  and  in  such  manner  as  the  said  James  Haughton 
Langston  should,  by  such  deed  or  deeds,  instrument  or  instruments,  in  writing,  or 
last  will  and  testament,  to  be  executed  and  attested  as  aforesaid,  direct,  limit,  and 
appoint ;  and  also  charge  the  same  premises  with  or  for  the  payment  [198]  of  any 
sum  or  sums  of  money,  yearly  or  otherwise,  as  the  said  James  Ilaughton  Langston 
should  think  tit,  for  the  maintenance  of  such  younger^son  or  sons,  daughter  or 
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daughters,  from  the  time  of  his  death  until  such  portion  or  portions  respectively 
should  become  payable,  not  exceeding  the  interest  of  such  portions  after  the  rate 
of  £4  per  cent,  per  annum.  And  the  more  efl'ectually  to  secure  and  enforce  the  raising 
and  due  payment  of  such  principal  sum  or  sums  of  money,  not  exceeding  in  the  whole 
the  said  sum  of  £25,000,  as  the  said  James  Haughton  Langston  should  think  fit  and 
be  entitled  to  charge  as  aforesaid,  the  said  testator  willed  and  declared  that  it  should 
be  lawful  for  the  said  James  Haughton  Langston,  by  the  same  or  any  such  like  deed 
or  deeds,  instrument  or  instruments,  in  writing,  to  be  sealed  and  deUvered  as  aforesaid, 
or  by  such  his  last  will  and  testament,  to  be  signed,  sealed,  and  pubhshed,  as  afore- 
said, to  limit  and  appoint,  by  way  of  demise  or  mortgage,  the  hereditaments  he  should 
so  charge  to  any  person  or  persons  for  any  term  or  number  of  years,  without  im- 
peachment of  waste,  for  the  purpose  of  raising  and  securing  such  portion  or  portions 
and  maintenance,  so  as  the  term  and  estate  to  be  appointed  bj-  way  of  any  such  demise 
or  mortgage  should  be  made  redeemable,  on  full  payment  of  the  portion  or  portions 
and  maintenance  which  should  be  so  charged  by  virtue  of  the  said  power,  by  the 
person  or  persons  who,  for  the  time  being,  should  be  entitled  to  the  next  estate  in 
remainder,  either  at  law  or  in  equity,  of  and  in  the  premises  so  to  be  limited  and 
appointed  by  way  of  demise  or  mortgage  as  aforesaid. 

And  the  testator  by  his  will  further  directed,  that  [199]  in  Uke  manner  it  should 
be  lawful  for  each  of  his  said  daughters,  to  whom  estates  for  life  in  his  said  devised 
estates  were  therein-before  limited,  when  and  as  they  should  respectively  be  in  the 
actual  possession  of  his  said  devised  estates,  in  case  there  should  be  any  child  or  children 
of  theii-  respective  bodies  lawfully  begotten,  other  than  and  besides  an  eldest  or  only 
son,  by  any  such  or  the  like  deed  or  deeds,  instrument  or  instruments,  in  writing, 
to  be  executed  and  attested  as  aforesaid,  or  by  their  respective  last  wills  and  testa- 
ments, or  any  writing  or  writings  of  appointment  in  the  nature  thereof,  to  be  signed, 
sealed,  and  published  as  aforesaid,  to  charge  all  or  any  part  of  the  said  devised  estates 
with  and  for  the  raising  and  payment  of  any  sum  or  sums  of  money,  not  exceeding 
in  the  whole  the  gross  sum  of  £25,000,  for  the  portion  or  portions  of  any  one,  two, 
or  more  of  their  respective  younger  children,  with  the  like  power  of  providing  mainten- 
ance and  limiting  a  term  of  years  for  raising  the  said  portion  or  portions  and  main- 
tenance, and  in  such  and  the  like  manner,  to  all  intents  and  purposes,  as  in  the  said 
will  directed,  with  respect  to  the  portion  or  portions  of  the  younger  son  and  sons, 
and  daughter  and  daughters  of  the  Respondent,  James  Haughton  Langston.  And 
the  said  testator  by  his  said  will  gave  all  the  residue  of  his  personal  estate  unto  the 
Respondent,  James  Haughton  Langston,  if  and  when  he  should  attain  the  age  of 
twenty-one  years  ;  but  if  he  should  die  under  that  age,  leaving  a  child  or  children, 
then  to  such  child,  or  if  more  than  one,  to  such  children  equally.  But  if  the  said 
James  Haughton  Langston  should  die  under  the  age  of  twenty-one  years,  and  there 
should  be  no  son  or  daughter  of  his  body  living  at  the  [200]  time  of  his  death,  then 
to  the  testator's  said  daughters  equally. 

John  Pollexfen  Bastard,  John  Williams  Hope,  and  Sir  Charles  Morice  Pole  (the 
trustees),  were  appointed  executors  of  the  will. 

The  testator  made  and  published  a  codicil  to  his  said  will,  bearing  date  the  21st 
day  of  June,  1808,  and  executed  and  attested  in  such  manner  as  by  law  is  required 
for  rendering  vahd  devises  of  real  estates ;  and  thereby  appointed  his  nephew,  the 
Respondent,  Haughton  Farmer  Okeover,  a  trustee  and  executor  of  his  said  will,  in 
addition  to  the  trustees  and  executors  thereby  appointed.  And  the  testator,  by  the 
said  codicil,  devised  and  bequeathed  to  the  said  Haughton  Farmer  Okeover,  his  heirs, 
executors,  and  administrators,  the  same  estates  upon  the  same  trusts,  with  the  same 
powers,  and  for  the  same  ends,  intents,  and  purposes,  as  such  estates  were  deviSed  and 
bequeathed  to  the  trustees  and  executors  nominated  and  appointed  in  and  by  the  will. 

The  testator  also  made  and  published  a  certain  other  codicil  to  his  will,  bearing 
date  the  6th  day  of  March,  1811,  and  executed  and  attested  in  such  manner  as  by  law 
is  required  for  rendering  valid  devises  of  real  estates  ;  and  thereby  revoked  so  much  of 
his  said  will  as  nominated  and  appointed  the  said  John  Williams  Hope  a  trustee  or 
executor  of  his  real  or  personal  estates. 

The  testator  also  made  a  certain  other  codicil  to  his  will,  bearing  date  the  21st 
day  of  December,  1811,  but  not  attested  by  any  witness,  whereby  he  gave  and  be- 
queathed certain  annuities  and  legacies  therein  specified  ;  and  he  thereby  ajipointed 
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Charles  Dixon,  therein  described,  an  executor  of  [201]  his  said  will,  jointly  with  the 
other  executors  thereof ;  and  in  other  resiDects  confirmed  his  will. 

The  testator  died  on  the  11th  of  February,  1812,  without  having  (save  as  afore- 
said) revoked  or  altered  his  said  will  and  codicils,  or  any  of  them,  leaving  the 
Respondent,  James  Haughton  Langston,  his  only  son  and  heir-at-law. 

John  Pollexfen  Bastard,  Sir  Charles  Morice  Pole,  Haughton  Farmer  Okeover, 
and  Charles  Dixon,  duly  proved  the  will  and  codicils ;  and  as  executors  and  devisees 
in  trust  undertook  the  execution  of  the  trusts  which  devolved  on  them. 

John  Pollexfen  Bastard  died  in  the  year  1816.  The  testator's  daughters,  the 
Appellants,  Maria  Sarah  Langston  and  Elizabeth  Catherine  (Barter),  together  with 
his  other  daughters,  Caroline  (Dame  Graham),  Agatha  Maria  Sophia  (Kekewich), 
and  Henrietta  Maria  Langston,  named  in  his  will,  all  survived  the  testator,  and  attained 
their  respective  ages  of  twenty-one  years  ;  and  the  testator  left  no  other  daughter 
surviving,  or  born  after  his  decease. 

The  Appellant,  Ehzabeth  Catherine  (Barter),  in  the  j'ear  1817.  intermarried 
with  the  Appellant,  the  Rev.  Charles  Barter,  clerk  ;  and  the  Appellant,  Charles  Barter, 
the  younger,  an  infant  of  the  age  of  nine  years,  was  the  eldest  son  of  the  marriage. 

Carohne  (Dame  Graham),  in  the  year  1819,  intermarried  with  Sandford  Graham, 
esq.  (afterwards  Sir  Sandford  Graham,  baronet),  Agatha  Maria  Sophia  (Kekewich), 
in  the  year  1820,  intermarried  with  Samuel  Trehawke  Kekewich,  esq.;  and  the 
Appellants,  the  said  Maria  Sarah  Lang.ston,  and  the  said  Henrietta  Maria  Langston, 
were  unmarried. 

The  Respondent,  James  Haughton  Langston,  on  [202]  the  21th  day  of  May, 
1817,  attained  his  age  of  twenty-one  years,  and  on  the  21st  day  of  June,  1824,  filed 
his  original  bill  of  complaint,  in  the  High  Court  of  Chancery  in  England,  against 
Sir  Charles  Morice  Pole,  bart.,  Haughton  Farmer  Okeover,  Maria  Sarah  Langston, 
Charles  Barter  the  elder,  and  Elizabeth  Catherine  his  wife,  and  Charles  Barter  the 
younger,  as  Defendants. 

The  bill,  after  referring  to  the  testator's  will  and  codicils,  and  otherwise  stating 
to  the  effect  herein-before  stated,  prayed  that  the  will  and  codicils  might  be  estab- 
lished, and  the  trusts  thereof,  so  far  as  respects  the  settlement  and  conveyance  of 
the  manors,  messuages,  lands,  tenements,  hereditaments,  and  real  estate  of  the  said 
testator,  so  devised  to  the  Respondents,  Sir  Charles  Morice  Pole,  and  Haughton  Farmer 
Okeover,  and  their  said  late  deceased  co-trustee,  as  aforesaid,  might  be  carried  into 
execution  by  a  settlement  and  conveyance  to  be  made  bj-  the  Respondents,  Sir  Charles 
Morice  Pole,  and  Haughton  Farmer  Okeover,  of  the  same  manors,  messuages,  lands, 
tenements,  hereditaments,  and  real  estate,  to  the  uses,  upon  the  trusts,  and  for  the 
intents  and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes,  and 
declarations,  to,  upon,  for,  with,  imder,  and  subject  to  which,  the  same  were  by  the 
said  will  directed  to  be  settled  and  conveyed,  or  as  near  thereto  as  the  deaths  of  persons, 
or  the  circumstances  of  the  case,  would  permit ;  and  especially  that  in  making  such 
settlement  and  conveyance,  a  limitation  might  be  inserted  therein,  whereby  the  said 
manors,  messuages,  lands,  tenements,  hereditaments,  and  real  estate  might  be  limited, 
settled,  and  assured  to  the  use  of  the  Respondent,  James  [203]  Haughton  Langston'.s 
first  son,  in  tail  male,  in  remainder,  immediately  after  the  limitation,  to  the  use  of 
trustees  during  the  hfe  of  the  Respondent,  James  Haughton  Langston.  to  preserve 
contingent  remainders,  and  immediately  before  the  limitation  to  the  use  of  the  Re- 
spondent, -James  Haughton  Langston's  second  son,  in  tail  male,  and  for  general  relief. 
The  cause  came  on  to  be  heard  on  the  22d  day  of  February,  1826,  before  Lord 
GifFord,  the  then  Master  of  the  Rolls,  who  ordered  that  a  case  should  be  made  for 
the  opinion  of  a  Court  of  Law.  In  settling  the  form  of  the  case,  it  was  assumed  that 
the  Respondent,  James  Haughton  Langston,  had  a  first  son  born  of  the  name  of 
Henry  Langston,  and  accordingly  a  case  directed  by  an  order  of  the  2.3d  of  February, 
1826,  for  the  opinion  of  his  Majesty's  justices  of  the  Court  of  King's  Bench,  and  the 
question  was  to  be,  "  Whether  Henry  Langston,  the  first  son  of  the  testator's  son, 
"  James  Haughton  Langston,  takes  any  estate  under  the  testator's  will  1  "  and  all 
proper  facts  necessary  to  bring  the  matters  into  question  were  to  be  stated  in  the  case  ; 
and  it  was  oi'dered  that  it  .should  be  referred  to  the  Master  in  rotation  to  settle  the 
case,  if  the  parties  differed  about  the  .same  ;  and  the  consideration  of  all  further  direc- 
tions, and  of  the  costs  of  the  suit,  were  reserved  until  after  the  judges  shoidd  have 
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made  their  certificate ;  and  any  of  the  parties  were  to  be  at  Uberty  to  apply  to  the 
Court,  as  there  should  be  occasion. 

In  pursuance  of  the  order,  a  case  was  made  for  the  opinion  of  the  Court  of  King's 
Bench,  containing  a  statement  of  the  limitations  of  the  will,  to  the  effect  herein-before 
set  forth,  in  the  form  of  legal  [204]  limitations,  and  a  general  but  much  shorter  state- 
ment than  is  herein-before  made  of  other  parts  of  the  will,  and  stating  that  the  testator 
died  in  February,  1812,  leaving  the  Respondent,  James  Haughton  Langston,  his  only 
son  and  heir  at-law  (then  a  minor),  and  several  daughters,  him  surviving,  having 
previously  made  three  codicils  to  his  will,  the  last  of  which  bears  date  in  February, 
1812,  but  none  of  them  making  the  least  variation  in  or  in  any  manner  affecting 
the  above-mentioned  limitation  of  his  real  estates  ;  and  further  stating,  that  the 
Respondent,  James  Haughton  Langston,  attained  the  age  of  twenty-one  years  in 
May,  1817,  and  had  since  that  time  intermarried  ;  and  stating,  as  facts,  that  James 
Haughton  Langston  had  issue  by  his  wife  two  sons,  viz.  Henry  Langston,  his  eldest 
or  first-born  son,  and  Edward  Langston,  his  second-born  son.  The  question  which 
upon  this  case  was  proposed  to  the  judges  was,  "  Whether  the  said  Henry  Langston, 
"  the  first  son  of  the  said  testator's  son,  the  said  James  Haughton  Langston,  takes 
"  any  estate  under  the  said  will  ? " 

The  Judges  of  the  Court  of  King's  Bench,  by  their  certificate  bearing  date  the 
30th  of  April,  1827,  certified  that  the  case  had  been  argued  before  them,  and  that 
they  having  considered  the  same,  were  of  opinion  that  Henry  Langston,  the  first 
son  of  the  testator's  son,  the  said  James  Haughton  Langston,  did  not  take  any  estate 
under  the  will. 

On  the  13th  day  of  March,  1828,  and  also  on  the  17th  day  of  the  same  month, 
the  cause  came  on  to  be  heard  for  further  directions  ;  and  as  to  the  matter  of  costs 
reserved  by  the  order  before  the  Master  of  the  Rolls,  who  made  an  order,  [205]  which 
states  that  the  pleadings  in  the  cause  being  again  opened  thereupon,  and  upon  debate 
of  the  matter,  and  hearing  the  order,  dated  the  23d  day  of  February,  182G,  the  judge's 
certificate,  dated  the  30th  of  April,  1827,  read,  his  Honour  ordered  that  a  case  should 
be  made  for  the  opinion  of  his  Majesty's  judges  of  the  Court  of  Common  Pleas.  In 
settling  this  case,  it  was  also,  for  the  purpose  of  raising  the  question  in  dispute — 
assumed,  that  the  Respondent,  James  Haughton  Langston,  had  a  first  son  born 
of  the  name  of  Henry  Langston,  and  accordingly  it  was  by  the  last-mentioned  order 
directed  that  the  question  should  be,  "  Whether  Henry  Langston,  the  first  son  of  the 
"  testator's  son,  James  Haughton  Langston,  takes  any  and  what  estate  under  the 
"  said  testator's  will  1 "  And  his  Honour  gave  other  usual  directions  in  the  same  terms 
as  in  the  said  order  of  the  23d  day  of  February,  182t),  and  reserved  further  directions 
and  costs,  with  liberty  for  any  of  the  parties  to  apply. 

In  pursuance  of  the  order  of  the  17th  of  March,  1828,  a  case  was  made,  stating 
the  same  parts  of  the  will  as  those  which  are  herein-before  set  forth,  except  only  that 
the  limitations  are  stated  in  the  shape  of  legal  limitations,  and  the  will  was  therefore 
stated  in  greater  detail  and  more  fully  than  had  been  stated  in  the  case  sent  for  the 
opinion  of  the  Court  of  King's  Bench,  and  the  question  upon  the  case  submitted  to  the 
judges  of  the  Court  of  Common  Fleas  was,  "  Whether  Henry  Langston,  the  first  son 
"  of  testator's  son,  James  Haughton  Langston,  takes  any  and  what  estate  under  the 
"  said  will  1  " 

The  Judges  of  his  Majesty's  Court  of  Common  [206]  Pleas  were  attended  with 
the  case,  and  by  their  certificate  bearing  date  the  28th  day  of  November,  1828,  certi- 
fied that  the  case  having  been  argued  before  them,  and  they  having  considered  the 
same,  were  of  opinion  that  Henry  Langston,  the  first  son  of  the  testator's  son,  James 
Haughton  Langston,  takes  an  estate  in  tail  male  under  the  said  will,  expectant  on 
the  decease  of  the  said  James  Haughton  Langston. 

On  the  28th  day  of  July,  1829,  the  said  cause  came  on  to  be  heard  before  his  Honour 
the  Master  of  the  Rolls  for  further  directions  upon  the  last-mentioned  certificate,  when 
upon  debate  of  the  matter  and  hearing  the  will  of  the  said  testator,  and  the  order 
dated  the  23d  of  February,  182G,  the  certificate  of  the  Court  of  King's  Bench,  the 
order  dated  the  17th  of  March,  1828,  and  the  said  certificate  of  the  Court  of  Common 
Pleas  read,  his  Honour  ordered  that  the  certificate  of  the  judges  of  his  Majesty's  Court 
of  Common  Pleas  should  be  confirmed,  and  declared  that  the  first  son  of  the  Respon- 
dent, James  Haughton  Langston,  would  take  an  estate  in  tail  male  under  the  said 
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will,  expectant  on  the  decease  of  his  [father,  the  Respondent,  James  Haughton  Lang- 
ston  :  And  his  Honour  declared  that  the  testator's  said  will  ought  to  be  estabUshed, 
and  the  trusts  thereof  performed  and  carried  into  execution  by  the  Respondents, 
Sir  Charles  Morice  Pole  and  Haughton  Farmer  Okeover,  his  surviving  trustees 
therein  named,  so  far  as  related  to  the  settlement  and  conveyance  of  the  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estates  of  the  said  testator, 
and  of  the  accumulations  arising  from  the  rents  and  profits  thereof,  during  the 
minority  of  the  [207]  Respondent,  James  Haughton  Langston,  and  which  are  by 
the  will  of  the  said  testator  directed  to  be  laid  out  and  invested  in  the  purchase  of 
manors,  messuages,  farms,  lands,  tenements,  and  hereditaments  :  And  it  was  ordered, 
that  the  Respondents,  Sir  Charles  Maurice  Pole  and  Haughton  Farmer  Okeover, 
the  surviving  trustees  of  the  said  will,  should  convey  and  assure  the  said  manors, 
messuages,  lands,  tenements,  hereditaments,  and  accumulations  therein  mentioned 
or  referred  to,  to  the  uses,  upon  the  trusts,  and  for  the  intents  and  purposes  therein 
mentioned,  or  such  of  them  as  were  then  subsisting  or  capable  of  taking  any  effect ;, 
but  so  as  to  limit  the  same  to  theuse  of  the  first  son  of  the  Respondent,  James  Haughton 
Langston,  in  tail  male  in  remainder,  immediately  after  the  limitation  to  the  use  of 
trustees  during  the  life  of  the  Respondent,  James  Haughton  Langston,  such  convey- 
ance to  be  settled  by  the  Master  in  rotation,  in  case  the  parties  differed  about  the  same. 

The  Respondent,  James  Haughton  Langston,  in  the  month  of  July,  1824,  inter- 
married with  the  Honourable  Julia  Frances  Moreton  ;  and  after  the  last-mentioned 
decree,  and  before  any  further  proceedings  in  the  cause,  the  Appellant,  Julia  Langston, 
was  born  of  the  said  marriage,  and  she  was  the  only  child  of  the  Respondent,  James 
Haughton  Langston,  and,  under  the  limitation  by  the  will  directed  to  be  made,  in 
default  of  issue  male,  to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and 
every  other  the  daughter  and  daughters  of  the  Respondent,  James  Haughton  Lang- 
ston, in  tail,  became  the  first  tenant  in  tail  in  esse  of  the  [208]  manors,  lands,  and 
hereditaments,  by  the  said  will  so  devised  and  directed  to  be  settled  as  aforesaid. 

On  the  17th  day  of  February,  1830,  the  Respondent,  James  Haughton  Langston, 
filed  his  bill  of  complaint  in  the  Court  of  Chancery,  against  all  the  Defendants  in  the 
first-mentioned  suit,  and  also  against  the  Appellant,  Julia  Langston,  and  thereby, 
after  stating  to  the  effect  herein-before  stated,  prayed  that  the  said  bill  might  be 
taken  to  be  a  supplemental  bill  to  the  said  former  suit,  and  that  the  Respondent,  James 
Haughton  Langston,  might  be  declared  to  be  entitled  to  the  benefit  of,  and  to  be  at 
liberty  to  carry  on  and  prosecute  the  said  decree,  orders,  and  other  proceedings,  in 
the  said  original  cause  against  the  Appellant,  Julia  Langston,  and  the  other  Defendants 
thereto,  and  to  have  the  same  benefit  thereof  as  if  the  said  Appellant,  Julia  Langston, 
had  been  born,  and  had  been  the  first  tenant  in  tail  in  esse  when  the  said  original 
bill  was  filed,  and  the  said  other  proceedings  were  had  as  aforesaid,  or  otherwise,  that 
it  might  be  decreed  and  declared  in  the  said  supplemental,  or  second  suit,  as  an  original 
suit,  that  the  first  son  of  the  Respondent,  James  Haughton  Langston,  would  take 
an  estate  in  tail  male,  under  the  said  will  expectant  on  the  decease  of  the  Respondent 
James  Haughton  Langston,  and  that  in  that  suit  the  testator's  will  and  codicils  might 
be  established,  and  the  trusts  thereof  pei-formed  and  carried  into  execution  by  the 
surviving  trustees,  so  far  as  relates  to  the  settlement  and  conveyance  of  the  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estates  of  the  said  testator, 
and  of  the  accumulations  in  the  said  will  mentioned,  [209]  during  the  minority  of 
the  Respondent,  James  Haughton  Langston,  and  which  were  thereby  directed  to  be 
laid  out  and  invested  in  the  purchase  of  manors,  messuages,  farms,  lands,  tenements, 
and  hereditaments  ;  and  that  in  the  last-mentioned  suit  the  said  surviving  trustees 
might  be  decreed  to  make  and  execute  such  conveyance  and  assurance  as  was  by  the 
said  decree,  in  the  said  original  or  former  suit,  dated  the  28th  of  July,  182".i,  before 
set  fortli,  directed  to  be  made  and  executed. 

The  Defendants  to  the  last-mentioned  bill  appeared,  and  put  in  their  answers 
thereto,  and  thereby  submitted  to  the  judgment  of  the  t'oiirt  the  question  by  the 
said  bill  raised. 

The'answers  were  replied  to,  and  an  order  was  made  by  the  Court  to  read  the 
proceedings  in  the  first-mentioned  cause  on  the  hearing  of  the  second-mentioned 
cause. 

The  last-mentioned  suit  came  on  to  be  licaid  on  the  5th  day  of  March,  1830,  before 
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the  Master  of  tlie  Rolls  (Sir  John  Leach),  whereupon,  and  upon  debate  of  the  matter, 
and  hearing  the  will  and  two  first  codicils  of  the  said  testator,  the  proceedings  in  the 
said  former  cause,  Langston  against  Pole  and  others,  including  the  order  dated  the 
23d  day  of  February,  182(j,  the  certificate  of  the  Court  of  King's  Bench,  the  order, 
dated  the  17th  day  of  March,  1828,  the  certificate  of  the  Court  of  Common  Pleas, 
and  the  decree  on  further  directions,  dated  the  28th  day  of  July,  1829,  read.  His 
Honour  declared  that  the  first  son  of  the  testator's  son,  the  Respondent,  James 
Haughton  Langston,  would  take  an  estate  in  tail  male  under  the  said  will,  expectant 
on  the  decease  of  his  father,  James  Haughton  Langston  :  and  the  said  Respondent 
James  Haughton  Langston  (the  [210]  testator's  heir-at-law),  admitting  the  said 
will,  and  the  codicils  thereto,  and  that  the  said  will  and  two  first  codicils,  that  is  to 
say,  the  said  codicil,  dated  the  21st  day  of  June,  1808,  and  the  said  codicil,  dated  the 
6th  day  of  March,  1811,  were  duly  executed  and  attested,  so  as  to  pass  real  estates, 
his  Honour  declared  that  the  said  will  and  two  first  codicils  ought  to  be  established, 
and  the  trusts  thereof  carried  into  execution  by  the  Respondents,  Sir  Charles  Morice 
Pole,  and  Haughton  Farmer  Okeover,  the  surviving  trustees  therein  named,  so  far 
as  relates  to  the  settlement  and  conveyance  of  the  manors,  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estates  of  the  said  testator,  and  of  the  accumulations 
arising  from  the  rents  and  profits  thereof,  during  the  minority  of  the  Respondent, 
James  Haughton  Langston,  and  which,  by  the  will  of  the  said  testator,  were  directed 
to  be  laid  out  and  invested  in  the  purchase  of  manors,  messuages,  farms,  lands, 
tenements  and  hereditaments,  and  did  order  and  decree  the  same  accordingly  :  and 
it  was  ordered,  that  the  Respondents,  Sir  Charles  Morice  Pole,  and  Haughton  Farmer 
Okeover,  the  surviving  trustees  of  the  said  will,  should  convey  and  assure  the  said 
manors,  messuages,  hereditaments,  and  accumulations  therein  mentioned  or  referred 
to,  to  the  uses  upon  the  trusts,  and  for  the  intents  and  purposes  therein  mentioned, 
or  such  of  them  as  were  then  subsisting  or  capable  of  taking  effect,  but  so  as  to  limit 
the  same  to  the  use  of  the  first  son  of  the  Respondent,  James  Haughton  Langston, 
in  tail  male  in  remainder,  immediately  after  the  limitation  to  the  use  of  trustees  during 
the  life  of  the  Respondent,  James  Haughton  Langston  ;  such  conveyance  to  be  [211] 
settled  by  the  Master  to  whom  the  former  cause  stood  referred. 

The  Master  of  the  Rolls  pronounced  these  decrees  in  conformity  with  the  certificate 
of  the  Court  of  Common  Pleas,  and  against  that  of  the  Court  of  King's  Bench  :  but 
his  Honour  expressed  an  opinion,  that  the  trustees  would  be  justified  in  not  executing 
the  settlement  without  the  sanction  of  the  House  of  Lords,  as  to  which  of  the  two 
decisions  of  the  courts  of  law  was  the  right  decision. 

The  trustees,  therefore,  decljned  to  execute  such  settlement. 

The  appeal  was  against  the  decrees  of  the  28th  day  of  July,  1829,  and  the  5th 
day  of  March,  1830  (that  is  to  say),  as  to  so  much  of  the  said  decree  of  the  28th  day 
of  July,  1829,  as  declares,  "  that  the  first  son  of  the  testator's  son,  James  Haughton 
"  Langston.  will  take  an  estate  in  tail  male  under  the  said  will  expectant  on  the  decease 
"  of  his  father,  James  Haughton  Langston,  and  as  to  so  much  thereof  as  directs  that 
"  the  certificate  of  the  judges  of  His  Majesty's  Court  of  Common  Pleas  be  confirmed. 
"  and  that  the  said  Defendants,  Sir  Charles  Morice  I'ole,  and  Haughton  Farmer  Oke- 
"  over,  the  surviving  trustees  of  the  said  will,  do  convey  and  assure  the  said  manors, 
''  messuages,  lands,  tenements,  hereditaments,  and  accumulations  therein  mentioned 
"  or  referred  to,  so  as  to  limit  the  same  to  the  use  of  the  first  son  of  the  Plaintiff,  in 
"  tail  male  in  remainder,  immediately  after  the  limitation  to  the  use  of  trustees  during 
"  the  life  of  the  said  Plaintiff ; "  and  also  as  to  so  much  of  the  said  decree  of  the  5tli 
day  of  [212]  March,  1830,  as  declares  and  directs  to  the  same  purport  or  effect. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Wray. 

For  the  Respondents,  the  Solicitor-General  and  Mr.  Jacob. 

(9th  June.)  The  Lord  Chancellor. — In  this  case  a  question  arose  upon  the  con- 
.struction.  or  rather  upon  supplying,  if  any  way  were  opiui  to  us  of  supplying,  a  defect 
in  the  verbal  con.struction,  of  the  late  Mr.  Langston's  will  :  and  the  (piestion  assumes 
an  importance  beyond  even  what  naturally  belongs  to  it,  when  we  consider  that  two 
cases  having  been  sent  from  the  Court  of  Chancery  and  his  Honour  the  Master  of 
the  Rolls  to  two  different  courts,  the  King's  Bench  and  Common  Pleas,  these  two 
courts  certified  directly  in  opposition  to  each  other,  but  without  any  reasons,  thus 
giving  us  occasion  again  to  regret  that  i)ractice  which  has  of  late  years  sprung  up, 
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but  which  I  hope  and  trust  is  now  about  to  be  altered  by  reverting  to  the  more 
ancient  course.  As,  therefore,  the  opinions  came  back  unaccompanied  by  the  reasons 
upon  which  they  were  grounded,  all  that  we  know  is,  that  the  questions  were  argued 
by  learned  counsel  in  the  two  courts  ;  that  time  was  taken  in  each  case  for  considera- 
tion ;  and  that  the  question  being.  Whether  Henry  Langston  took  any  and  what 
estate  under  the  will  '? — the  Court  of  Common  Pleas  certified  their  opinion,  that  he 
took  an  estate  in  tail  male,  whereas  the  Court  of  King's  Bench  certified  that  he  took 
no  estate  whatever. 

The  will  contains  a  series  of  limitations.  It  is  [213]  drawn  with  great  care  ;  it 
is  the  production  of  a  professional  man  ;  it  is  a  production  of  great  skill  and  experi- 
ence ;  it  is  one  of  the  most  artificial,  one  of  the  most  carefully  conceived  and  most 
elaborately  penned  instruments,  which  it  has  ever  been  my  lot  to  examine  :  neverthe- 
less it  does  so  happen,  as  if  to  confound  the  pride  of  human  learning  and  expertness 
in  legal  matters,  that  this  production  of  practised  conveyancers,  and  upon  which 
they  have  exhausted  their  skill,  has  as  much  occasion  for  the  candid  or  rather  the 
helping  interposition  of  the  court  before  whom  it  comes  to  receive  effect,  as  if  it 
had  been  penned,  either  by  a  peasant,  without  any  professional  aid  ;  or  by  one  of 
those  rustic  artists  whose  partial  knowledge  of  conveyancing  we  have  so  often  cause 
to  lament — I  mean  those  who  sometimes  make  wills  in  the  country  for  persons  a 
little,  and  but  a  little,  more  ignorant  than  themselves,  and  whose  handiwork  so 
often  occasions  much  labour  and  inextricable  difficulties  to  courts  of  justice. 

No  person  out  of  court  can  read  this  instrument  without  being  perfectly  persuaded 
that  an  accident  must  have  happened,  either  in  framing  it  originally,  or  in  copying 
the  draft,  whereby  a  line  or  two  have  been  left  out ;  either  the  limitation  intended 
to  be  inserted,  and  which  was  supposed  to  have  been  inserted,  in  the  draft,  was  by 
some  accident  omitted,  or,  that  limitation  being  in  the  draft,  a  couple  of  lines  were 
passed  over  in  copying  the  draft  into  the  ingrossment.  For  instance,  and  to  shew 
that  this  must  have  been  the  case, — the  very  first  person  who  was  likely  to  take  any 
estate  under  tlie  will,  after  the  only  son  of  the  testator  in  esse  at  the  date  of  his  will, 
viz.  the  eldest  [214]  son  of  that  son,  is  disposed  of  by  being  omitted.  He  is  not  named 
there  at  all.  "  Then  are  you,"  say  the  Court  of  King's  Bench,  "  to  give  him  an  estate 
'■  tail,  or  any  estate  at  all,  when  he  is  not  even  named  in  the  will  ?  Named  he  is  for 
"  other  purposes,  and  in  other  respects,  but  not  to  take  anything,  not  to  benefit 
under  the  will." 

I  here  lay  entirely  out  of  view  an  incident  which  occurred  during  the  argument. 
I  desired  to  see  the  draft  from  which  the  ingrossment  was  made  by  copying,  or  partial 
copying  ;  and  one  party  were  exceedingly  anxious  that  this  curiosity  should  be  grati- 
fied, but  that  anxiety  was  met  by  an  equal  anxiety  upon  the  opposite  side  that  it  should 
remain  unsatisfied.  One  saw  plainly  enough  what  was  likely  to  be  the  state  of  the 
fact ;  and  though  I  had  no  right  to  let  the  draft  influence  my  judgment,  yet,  humanly 
speaking,  it  was  impossible  not  to  wish  to  see  whether  the  extra-judicial  conjecture 
suggested  by  the  instrument  itself  was  well  founded,  namely,  that  the  whole  matter 
had  arisen  from  an  error  in  copying  ;  and  accordingly,  we  found  a  limitation  to  the 
first  son  of  the  testator's  son,  James  Haughton  Langston,  which  the  person  who 
made  the  ingrossment  had  passed  over  in  copying  the  draft,  having  in  his  haste  gone 
from  the  same  word  to  the  same  word  in  a  wrong  line. 

I  here  lay  that  entirely  out  of  view  ;  it  has  no  right  to  enter  into  the  considera- 
tion of  the  case ;  and  I  can  most  positively  assure  your  Lordships,  that  if  I  had  not 
formed  my  opinion  upon  the  instrument  as  it  now  stands,  without  matter  dehors, 
without  having  recourse  to  the  draft,  I  should  not  have  relied  at  all  upon  that  which 
the  draft  alone  presents.  We  have  no  right  to  look  at  the  draft,  [215]  but  anybody 
who  reads  this  will  (and  that  is  the  first  consideration  in  favour  of  agreeing  with  the 
Common  Pleas  rather  than  the  King's  Bench)  cannot,  if  he  has  his  senses  about  him, 
doubt  that  some  such  thing  must  have  happened  ;  and  that  is  a  legitimate  ground 
of  argument,  because  it  is  a  reason  derived  not  from  matter  dehors  the  instrument, 
but  one  for  which  you  have  not  to  travel  out  of  its  four  corners.  It  is  a  reason,  how- 
ever, which  does  not  carry  us  far,  and  would  not  suffice  to  dispose  of  the  question, 
for  we  cannot  exactly  say  what  the  omission  was. 

The  next  point  to  which  I  advert,  as  the  second  ground  upon  which  1  agree  with 
the  Common  Pleas,  and  not  with  the  King's  Bench,  is,  that  when  the  framers  of  this 
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instrument  really  meant  to  exclude  a  child,  or  an  eldest  child,  whetlier  a  son  or  a 
daughter,  no  persons  knew  better  than  they  did  how  to  effect  that  purpose.  If  j'our 
Lordships  will  look  to  the  6th  and  7th  and  9th  folios  of  the  Respondent's  case,  you  will 
find  that,  in  cases  where  they  intended  any  svieh  exclusion,  they  knew  well  how  to 
effect  it.  Thus  in  the  fith,  provision  is  made  for  raising  portions  "  for  all  and  every 
"  such  daughter  and  daughters  of  his  said  daughter  Caroline  Langston,  other  than 
"  and  besides  an  eldest  or  only  daughter."  So  also  in  the  cSth  a  term  is  created  "  for 
"  raising  the  portion  and  portions  of  all  and  every  such  daughter  and  daughters  of 
"  his  said  daughter  Elizabeth  Catherine  Langston,  other  than  and  except  an  eldest." 
So  again,  where  a  son  of  James  Haughton  Langston  is  to  be  excluded,  it  is  "  in  case 
''  there  should  be  any  child  or  children  of  his  body  lawfully  begotten,  other  than  and 
"  besides  an  eldest  or  only  [216]  son  of  the  said  James  Haughton  Langston."  This  is  a 
circum-stance  always  of  some  weight ;  it  is  a  topic  always  worth  considering.  When 
you  find  that  in  one  part,  where  the  meaning  is  plain,  and  there  is  no  doubt  whatever 
as  to  the  intention,  the  maker  of  the  instrument  adopts  an  effectual,  clear,  and  precise 
mode  of  executing  that  intention,  you  may  also  safely  and  logically  employ  this  to 
throw  light  upon  other  parts  where  the  meaning  is  doubtful,  and  where  the  question 
is,  whether  he  intended  this  or  that  provision.  If  you  find  that  he  does  not  in  these 
places  use  the  words  which  he  has  used  where  there  was  no  doubt  what  his  intention 
was,  you  have  some  right  to  say  that  he  did  not  mean  the  same  thing,  because  when 
he  did  clearly  and  undeniably  mean  this  provision  and  not  that,  here  is  his  mode  of 
expressing  himself  in  order  to  carry  such  intention  into  effect. 

The  third  of  the  reasons, — and  I  go  over  them  in  moving  your  Lordships  to  affirm 
the  judgment  of  the  Court  below,  chiefly  because  of  the  conflict  between  the  Courts 
of  King's  Bench  and  Common  Pleas, — but  the  third  of  the  reasons  is  one  which  I 
cannot  help  feeling  to  be  exceedingly  powerful,  and  which,  in  all  the  views  I  can  take 
of  the  subject,  presses  forcibly  upon  my  mind.  The  existence  of  a  son  is  to  defeat 
no  less  than  eight  terms  raised  most  carefully,  artificially,  and  anxiously  by  the  persons 
who  penned  this  instrument  ;  and  yet  that  son,  whose  existence  is  to  produce  such 
an  effect,  to  deal  about  such  havoc  upon  the  whole  of  this  will, — that  son,  whose  bare 
coming  in  esse  is  so  to  di.sturb,  nay  almost  destroy,  the  whole  frame  of  the  in.strument, 
is  not,  according  to  the  construction  set  up  by  the  Appellant,  and  adopted  [217]  by 
the  King's  Bench,  to  benefit  in  the  slightest  degree.  It  is  monstrous  to  suppose  that 
any  one,  any  rational  testator,  could  really  intend  to  make  so  much  depend  upon  the 
event  of  a  person  coming  into  existence,  which  person,  nevertheless,  was  apparently 
of  no  value  in  his  eyes,  except  to  be  used  as  an  instrument  of  destruction  ;  that  he 
was  only  to  be  the  means  of  destroying  the  will,  of  taking  away  the  benefit  of  its  pro- 
visions from  others,  and  yet  was  himself  to  profit  nothing  by  that  destruction. 

Again,  Henry  Langston's  existence  must  be  allowed,  according  to  the  argument 
of  the  King's  Bench  and  of  the  Appellants,  to  defeat  nearly  the  whole  of  this  will. 
Now  there  are  two  modes  of  reading  an  instrument  :  where  one  construction  destroys 
and  the  other  preserves,  it  is  the  rule  of  law  and  of  equity,  for  it  is  a  rule  of  common 
sense,  which  must  be  supposed  common  to  both  sides  of  Westminster  Hall,  that  you 
shall  rather  lean  towards  that  construction  which  preserves,  than  towards  that  which 
destroys.  And  this  view  (Ut  res  magis  valeat  quam  pereat)  ought  also  to  be  adopted 
where  the  question  is  not  between  two  rival  constructions  of  the  same  words  in  any 
instrument,  but  where  the  question  is  between  reading  the  instrument  verbally 
and  literally  as  it  is,  and  reading  it  so,  and  so  supplying  words  as  to  take  it  in  the  way 
in  which  you  have  every  reason  to  believe  that  the  maker  intended  it  should  .stand. 
Provided  you  derive  your  knowledge  of  the  intention  from  the  instrument  itself, 
this  latter  course,  which  preserves  and  effects  instead  of  destroying  and  frustrating, 
is  to  be  preferred. 

If  this  is  a  rule  applicable  generally,  it  surely  is  [218]  peculiarly  applicable  to  a  case 
like  the  present,  in  which  a  circumstance  occurs  which  weighs  materially  in  giving 
a  larger  effect  than  we  otherwise  might  be  disposed  to  give  to  these  considerations, 
and  may  lead  us  to  supply,  more  readily  than  we  should  otherwise  be  disposed  to  do, 
the  words  wanting :  It  is,  that  you  are  here  dealing,  not  with  a  legal  limitation,  but 
with  an  executory  trust.  Nevertheless,  my  Lords,  I  confess  that  even  if  it  had  been 
a  legal  limitation,  the  reasons  I  have  already  given,  and  those  I  am  about  to  add, 
which  weigh  more  forcibly  upon  my  mind,  and  are  indeed  decisive  of  the  question, 
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would  have  been  quite  sufficient  to  compel  mo  to  road  the  legal  limitation,  af?  the  Court 
of  Common  Pleas  has  read  this  executory  trust. 

I  wish  to  call  your  Lordships'  attention  to  the  very  extraordinary  efl'ect  wliich, 
of  necessity,  must  follow  from  the  construction  put  upon  this  will  by  the  Court  of 
King's  Bench,  looking  only  to  that  same  clause  which  I  have  already  referred  to;  I 
mean  where  the  term  is  raised,  which  is  to  be  found  in  the  9th  folio  of  the  Respondent's 
case  [8  Bli.  N.  S.  216],  and  where  the  exclusion  of  James  Langston's  eldest  or  only  son 
is  effected  by  apt  and  proper  words.  From  the  provision  made  by  the  trusts  of  this 
term,  according  to  the  construction  of  the  King's  Bench,  it  would  appear  that  this 
conclusion  indisputably  follows,  that  if  there  were  one  son  and  one  daughter,  then 
there  is  to  be  raised  £25,000  upon  the  daughter's  estate,  for  the  behoof  of  that  daughter 
herself — which  is  really  perfectly  absurd.  If  the  son  is  to  take  an  estate,  that  you 
should  provide  most  carefully  for  raising  £25,000  by  a  term  of  GOO  or  700  years, 
for  the  benefit  of  [219]  the  daughter,  is  quite  intelligible.  But  here,  according  to 
the  construction  the  Court  of  King's  Bench  put  upon  the  will,  a  sum  of  £25,000  is 
to  be  raised, — for  whom  1  Out  of  what  estate  1  Not  out  of  the  son's  estate,  for,  ex 
hypolhesi,  he  does  not  take  an  estate  tail,  but  out  of  the  daughter's  estate,  for  she 
takes  it  to  the  exclusion  of  the  son  :  and  for  whose  benefit  is  the  £25,000  to  be  raised  % 
Not  for  the  son,  but  for  the  daughter  herself,  who  takes  an  estate  burdened  with 
her  own  term  to  raise  her  own  £25,000.  I  cannot  help  thinking  that  this  point 
was  never  made  in  the  Court  of  King's  Bench  :  and  it  is  to  be  observed  that,  though 
the  case  was  argued  before  judges  of  profound  learning,  it  was  not  in  banc,  but  in  the 
court  of  three  judges,  without  the  Chief  Justice  and  the  presence  of  the  bar.  But  be 
that  as  it  may,  there  seems  no  getting  over  the  absurdity  to  which  their  construction 
leads.  If  I  have  a  son  and  a  daughter,  and  I  give  an  estate  tail  to  the  son,  there  can 
be  nothing  more  reasonable  than  my  giving  £25,000  by  way  of  charge  upon'that  estate 
while  the  estate  tail  of  the  son  lasts,  in  order  that  the  daughter  may  be  provided  for. 
But  who  ever  thought  of  giving  no  particular  estate  to  the  son,  but  giving  the  whole 
estate,  or  the  first  estate  tail  to  the  daughter,  and  then  raising  £25,000  out  of  the 
daughter's  own  estate,  for  her  own  benefit,  by  way  of  a  term  attending  her  own  estate 
tail  in  the  same  premises  %     No  man  in  his  senses  can  be  supposed  to  have  intended  this. 

But  this  is  not  all :  the  words  of  this  will  as  they  stood,  without  adding  or  altering, 
will  bear  out  the  construction  of  the  Common  Pleas.  It  is  said,  by  those  who  maintain 
the  construction  of  [220]  the  King's  Bench,  that  if  you  can  construe  an  instrument 
without  supplying  or  omitting  anything,  but,  upon  its  own  words,  unaltered,  un- 
added  to,  undiminished,  you  had  better  do  so,  as  it  is  safer  to  take  these  terms  than 
to  introduce  others.  I  agree  with  that  proposition.  Now  it  does  so  happen,  that 
if  you  take  these  terms  as  they  are  here,  and  neither  alter,  nor  add,  nor  diminish, 
but  take  the  terms  without  inserting  any  limitation,  the  words  themselves,  which 
stand  upon  the  face  of  the  will,  are  sufficient  to  carry  an  estate  tail  in  the  first  instance 
to  Henry  Langston,  and  to  satisfy  all  the  other  terms  and  other  limitations.  I  refer 
of  course  to  the  words  "  other  sons,"  which  plainly  include  him.  But  it  is  said 
by  the  Court  of  King's  Bench,  and  by  the  Appellant,  that  "other"  always  means 
"  younger,"  "  posterior  " — and  I  leaned  at  first  towards  this  view  of  the  subject  :  it 
is  a  very  plaiisible  argument,  and  in  ordinary  cases  it  is  true  in  point  of  fact.  If  yoii 
were  to  say  (in  the  usual  way),  first,  second,  third,  fourth,  and  other  sons,  "  other  " 
must  mean  the  sons  after  the  fourth.  But  why  does  it  mean  those  after  the  fourth  ? 
Only  because  you  had  before  enumerated  all  that  come  before  the  fourth,  for  you  had 
said  first,  second,  third,  and  fourth.  But  suppose  you  had  happened  to  omit  the 
first,  and  instead  of  saying  first,  second,  third,  fourth,  and  other  sons,  you  had  said, 
second,  third,  fourth,  and  other  sons,  leaving  out  the  first,  then  it  is  perfectly  clear 
that  "  other  "  no  longer  is  of  necessity  confined  to  the  fifth,  sixth,  and  seventh  ;  but 
rather  ex  vi  termini,  includes  the  first,  because  the  first  is  literally  the  one  who  answers 
the  description  of  something  other  than  the  second,  third,  and  fourth.  The  word 
"  other  "  [221]  would  then  just  as  grammatically,  as  strictly,  and  as  correctly  describe 
the  first  as  the  fifth,  sixth,  or  seventh  son,  because  the  eldest  son  is  a  son  other  than 
the  second,  other  than  the  third,  other  than  the  fourth.  The  only  reason  why  "  other," 
in  all  ordinary  cases,  and  in  the  common  strain  of  conveyancing,  means  a  younger 
son,  is,  that  no  one  ever  thinks  of  leaving  out  the  elder.  If  it  were  the  custom  to  leave 
out" the  elder,  and  to  begin  with  the  second,  then  "  other  "  would  of  course  always 
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suggest  to  one's  mind  the  idea  of  tlie  unnamed  elder  son,  as  well  as  the  unnamed 
younger  sons. 

These  are  the  grounds  upon  which  1  have  formed  my  judgment,  though  with 
great  deference  for  those  I  am  compelled  to  differ  from.  I  have  taken  a  long  time 
to  consider  it ;  I  have  frequently  spelled  over  the  instrument,  and  looked  into  the 
argument,  of  which  I  took  a  note  at  the  time  ;  and  I  really  cannot  say  that  I  feel 
any  doubt  in  agreeing  with  the  Court  of  Common  Pleas.  My  opinion  is,  that  we 
are  to  read  the  will  as  if  there  had  not  been  the  omission  of  the  limitation  ;  but  that 
even  if  we  are  to  read  the  words  as  they  stand,  they  are  sufficient,  literally  and  strictly 
construed,  to  carry  an  estate  tail  in  the  first  instance  to  the  elder  son,  and  to  limit  all 
the  other  terms.  We  may  either  take  the  words  as  they  stand,  or  we  may  take  the 
whole  instrument  together,  and  consider  the  provisions  for  the  whole  of  the  eight 
terms,  and  the  destruction  dealt  out,  and  the  inconsistency  arising  from  the  creation 
of  those  eight  terms,  by  construing  the  will  in  the  other  way  ;  and  especially  the 
absurdity  of  the  daughter's  taking  an  estate  burdened  [222]  in  her  own  favour — 
taking  it  both  as  owner  and  incumbrancer  by  one  and  the  same  instrument. 

Nothing  is  more  common  than  to  argue  that  words,  which  otherwise  would  give 
only  an  estate  for  life,  give  an  estate  in  fee,  if  they  are  coupled  with  other  words  which 
intimate  that  there  is  to  be  a  charge  upon  the  estate  which  cannot  take  effect  without 
the  vesting  of  a  fee.  Any  thing  which  extends  beyond  a  life  estate,  is  held  to  enlarge 
that  estate  into  a  fee,  because  it  is  clear  that  the  person  could  not  have  intended, 
upon  the  whole,  to  give  a  life  estate,  when  he  imposes  a  burden  which  nothing  but 
a  fee  can  support.  So  in  like  manner,  when  a  partial  interest  is  given  to  A.,  which 
it  can  only  be  understood  that  A.  would  have  any  occasion  for  in  the  event  of  B.  having 
the  whole  estate,  can  there  be  a  sounder  reason  for  so  construing  the  instrument 
as  to  give  the  estate  to  B.  and  not  to  A.I 

Upon  the  whole,  I  must  advise  your  Lordships  to  agree  with  his  Honour  the 
Master  of  the  Rolls,  and  to  affirm  the  decree„which  proceeds  upon  a  preference  given 
to  Henry  Langston,  entitling  him  to  take  an  estate  tail  under  the  will.  I  agree  in 
the  opinion  that  he  took  an  estate  tail  under  the  words  and  provisions  of  this  will, 
adding  to  the  other  circumstances  this,  that  we  are  here  dealing,  not  with  a  legal 
limitation,  but  with  an  executory  trust ;  nevertheless,  further  adding,  that  if  we 
were  dealing  not  with  an  executory  trust,  but  with  a  legal  limitation,  for  the  several 
reasons  which  I  have  given  to  your  Lordships,  my  opinion  still  would  be  the  same. 

It  is  with  great  satisfaction  that  I  am  enabled  to  [223]  state  to  your  Lordships, 
that  my  noble  and  learned  friend,  the  Lord  Chancellor  for  Ireland,  who  also  heard 
this  case,  has  sent  me  a  communication,  that  he  has  come  to  an  opinion  entirely  in 
accordance  with  the  decision  of  the  Court  of  Common  Pleas,  and  that  he  has  no  doubt 
whatever  that  the  judgment  which  I  am  about  to  move  is  right.  Whatever  direction 
his  Honour  made  as  to  the  costs  below,  must  be  attended  to.  All  the  costs  must 
be  paid  out  of  the  fund. 

Judgment  affirmed. 

The  principal  authorities  cited  were — Doe  v.  Hallett,  1  M.  &  S.  124.  Hay  r. 
Lord  Coventry,  3  T.  R.  83.  Roe  r.  Yeud,  2  N.  R.  222.  Doe  v.  Huthwaite,  3  B.  &  A. 
632.  Dashwood  v.  Peyton,  18  Ves.  27.  Newburgh  r.  Newburgh,  5  Mad.  364., 
and  in  D.  P.  on  appeal,*  Sess.  1825.  MS.;  and  see  Falkener  v.  Falkener,  1  Vern. 
21.  Bamfield  v.  Popham,  1  P.  W.  54.  Scott  v.  Fenhoulett,  1  Cox,  79.  Stebbing 
V.  Walkey,  1  Cox,  251.  Garvey  v.  Hibbert,  19  Vesey,  125.  Gale  v.  Bennett,  Ambl. 
681.  Wyth  V.  Blackman,  1  Ves.  sen.  196.  Beale  v.  Beale,  1  P.  W.  244.  Butler 
V.  Duncombe,  1  P.  W.  448.  Duke  v.  Doidge,  2  Ves.  sen.  203.  n.  Pierson  v.  Garnet, 
2  Bro.  47.  Hall  v.  Hewer,  Amb.  203.  Emery  v.  England,  3  Ves.  232.  Lane  v. 
Goudge,  9  Ves.  225.  West  v.  Primate  of  Ireland,  3  Bro.  148.,  2  Cox,  258.  Street 
V.  Torrington,  2  Ves.  sen.  564.     7  Bac.  Ab.  340.,  8  Vin.  180. 

*  N.  B.  This  case  will  be  reported  in  filling  up  the  interval  between  the  old  and 
new  series,  which  is  in  progress. 
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[224]  ENGLAND. 

COURT  OF  CHANCEKY. 

Henry  Howard,  Esq.,  (Executor  of  Charles,  late  Duke  of  Norfolk,  deceased), 
— Aiypellant ;  The  Right  Honourable  Edward,  Earl  of  Digby  (Adminis- 
trator of  Frances,  late  Dowager  Duchess  of  Norfolk,  deceased), — 
Bespondent  [1834]. 

[Mews'  Dig.  vii.  12G0  ;  \x.  657.  S.C.  2  CI.  &  F.  634  ;  5  Sim.  330 ;  and,  in  Ch.,  4  Sim. 
588  ;  1  L.  J.  Ch.  3.  As  to  pin-money,  followed  in  Dixon  v.  Dixon,  1878,  9  Ch. 
D.  589  ;  and  see  Edwards  v.  Cheyne  (2),  1888,  13  A.  C.  398  ;  and  Married 
Women's  Property  Acts,  1882  (ss.  1,  5),  and  1893  (s.  1).  As  to  maintenance  of 
lunatics,  see  7)1  re  Rhodes,  1890,  44  Ch.  D.  97.] 

F.,  upon  her  marriage  with  C,  under  the  trusts  of  a  marriage  settlement 
e.xecuted  in  1771,  became  entitled  to  annuities  charged  upon  land,  by 
way  of  pin-money,  amounting  to  £1000  per  annum.  C,  who  after- 
wards became  Duke  of  Norfolk,  died  in  1815.  In  1816,  upon  a  com- 
mission of  lunacy,  F.  was  found  a  lunatic,  without  lucid  intervals,  from 
December,  1782.  During  all  this  time  she  had  lived  with  her  husband 
and  in  general  society  according  to  her  rank.     In  1820  F.  died  intestate. 

Upon  a  bill  filed  in  chancery  by  the  administrator  of  F.  against  the  executor 
of  C,  claiming  arrears  of  pin-money  from  December,  1782,  to  the  death 
of  C.  : — Held,  upon  appeal,  reversing  the  decree  of  the  Court  below,  that 
the  claim  under  the  circumstances  was  not  sustainable. 

in  the  month  of  March,  1771,  a  marriage  took  place  between  Charles  Howard 
(who  afterwards  became  Duke  of   Norfolk),  and  Frances  Fitzroy  Scudamore. 

Miss  Scudamore  was  then  seised  in  fee  tail,  or  otherwise  well  entitled  for  an  estate 
of  inheritance  [225]  to  divers  manors,  lordships,  messuages,  lands,  tenements,  woods, 
tithes,  advowsons,  and  hereditaments,  of  very  great  value,  situate  in  the  covmties 
of  Hereford,  Bucks,  Gloucester,  Monmouth,  and  Surrey  ;  and  she  was  also  entitled 
to  a  sum  of  £26,482  12s.  2^d 

Upon  the  treaty  for  the  marriage,  it  was  agreed  between  the  parties  that  the  sum 
of  £5482  12s.  2|d.,  part  of  the  money  to  which  Miss  Scudamore  was  entitled,  should 
be  retained  by  her  for  her  separate  use,  to  purchase  clothes,  jewels,  and  other  neces- 
saries on  the  occasion  of  her  marriage  ;  and  that  the  residue  of  the  said  money, 
amounting  to  the  sum  of  £21,000,  should  be  paid  to  Mr.  Charles  Howard  (the  late 
Duke)  for  his  own  use  :  and  it  was  also  agreed,  that  Miss  Scudamore  should  convey 
and  assure  the  manors,  lordships,  messuages,  lands,  tenements,  woods,  tithes,  advow- 
sons, and  hereditaments,  of  which  she  was  so  seised  upon  and  for  the  uses,  trusts, 
and  purposes  therein  mentioned  ;  and  that  Mr.  Charles  Howard,  on  his  part,  should 
enter  into  certain  covenants  for  settling  and  assuring  unto  Miss  Scudamore,  out  of 
a  sufficient  part  of  the  lands  and  hereditaments,  then  the  estates  of  the  most  noble 
Edward,  then  Duke  of  Norfolk,  when  he,  Mr.  Charles  Howard,  should  come  into 
actual  possession  thereof,  by  virtue  of  certain  settlements  and  entails,  then  subsisting 
thereof,  a  yearly  sum  of  £300  to  her  for  her  separate  use  for  pin-money ;  and  that 
a  provision  for  the  separate  use  of  Miss  Scudamore,  in  the  nature  of  pin-money,  should 
also  be  made  for  her  out  of  her  own  estates. 

Accordingly,  indentures  of  lease  and  release  and  settlement,  bearing  date  re- 
spectively the  22d  and  23d  days  of  March,  1771,  were  duly  made  and  [226]  exe- 
cuted, previously  to,  and  in  contemplation  of,  the  marriage.  The  release  was  made 
between  Frances  Fitzroy  Scudamore  of  the  first  part  ;  the  said  Charles  Howard 
of  the  second  part ;  Joshua  Sharp  and  Henry  Mountfort  of  the  third  part ;  Henry 
Curwen  and  John  Scudamore  of  the  fourth  part  ;  the  Honourable  Charles  Fitzroy, 
and  Samuel  Masham  Baron  Masham,  of  the  fifth  part  ;  Herbert  Westfaling,  esq., 
and  Sir  Chandos  Hoskyns,  bart.,  of  the  sixth  part;  Sir  Francis  Charlton,  hart., 
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Thomas  Howard,  esq.,  and  Philip  Howard,  esq.,  of  the  seventh  part;  (Jeorge 
Howard,  esq.,  of  the  eighth  part;  and  Charles  Fitzroy  Scudarnorc,  esq.  (the  father 
of  Miss  Frances  Fitzroy  Scudamore),  of  the  ninth  part.  After  reciting  the  then 
intended  marriage  between  Miss  Scudamore  and  Mr.  Charles  Howard,  and  that 
in  contemplation  thereof  the  several  matters  hereinbefore  mentioned  had  been  agreed 
to,  it  was  witnessed  that,  in  pursuance  of  the  said  several  agreements,  and  in  con- 
sideration of  the  said  intended  marriage,  she,  the  said  Frances  Fitzroy  Scudamore 
(by  and  witli  the  privity,  consent,  and  approbation  of  the  said  Charles  Howard,  her 
intended  husband),  did  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said 
Joshua  Sharp  and  Henry  Mountfort,  and  their  heirs,  the  manor  of  Homelacy,  in  the 
county  of  Hereford,  and  divers  other  manors,  lordships,  messuages,  lands,  tenements, 
woods,  tithes,  advowsons,  and  hereditaments,  in  the  several  counties  of  Hereford, 
Bucks,  Gloucester,  Monmouth,  and  Surrey,  therein  particularly  described,  with 
their  rights,  members,  and  appurtenances,  to  hold  the  same  unto  and  to  the  use  of 
the  said  Joshua  Sharp  and  Henry  Mountfort,  [227]  and  their  heirs,  in  trust  for 
the  said  Frances  Fitzroy  Scudamore,  and  her  heirs,  until  the  solemnisation  of  the 
said  intended  marriage  ;  and  after  the  solemnisation  thereof,  upon  trust,  and  to 
the  intent  and  purpose  that  the  said  Josliua  Sharp  and  Henry  Mountfort  might 
be  perfect  tenants  to  the  freehold  thereof,  against  whom  five  or  more  common  re- 
coveries therein-after  covenanted  to  be  suffered  thereof,  might  be  had  and  executed 
in  such  manner  as  therein-after  is  expressed  :  and  it  was  thereby  declared  and  agreed, 
by  and  between  all  the  said  parties  thereto,  that  the  said  five  several  common  re- 
coveries, and  all  other  recoveries  of  the  said  premises,  should,  from  and  immediately 
after  the  passing  and  suffering  thereof,  be  and  enure  ;  and  that  the  recoverors  in 
the  said  recoveries  should,  from  and  immediately  after  the  passing  and  suffering 
thereof,  stand  and  be  seised  of  the  advowsons  and  rights  of  patronage  therein  men- 
tioned, to  the  use  of  the  said  George  Howard  and  his  heirs,  for  and  during  the  natural 
hfe  of  the  said  Charles  Howard,  upon  trust  for  certain  purposes  therein  declared  : 
and  from  and  after  the  decease  of  the  said  Charles  Howard,  to  the  use  of  the  said 
Frances  Fitzroy  Scudamore,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life,  with  remainder  to  the  said  Henry  Curwen  and  John  Scudamore,  and  their  heirs, 
during  the  life  of  Frances  Fitzroy  Scudamore,  upon  trust  to  preserve  the  contingent 
remainders  therein-after  limited. 

And  as  to,  for,  and  concerning  the  said  manors,  and  all  other  the  hereditaments 
and  premises  thereby  granted  and  released  (except  the  said  advowsons  and  rights 
of  patronage),  to  the  use,  intent,  and  purpose,  that  the  said  Charles  Fitzroy  [228] 
Scudamore,  and  his  assigns,  should,  during  his  life,  receive  one  annuity,  or  yearly 
rent  or  sum,  of  £1000,  to  be  issuing  out  of  the  said  manors,  hereditaments,  and  pre- 
mises ;  and  to  the  further  use  and  intent  that  the  said  Charles  Fitzroy,  and  Samuel 
Lord  Masham,  and  their  heirs,  should  and  might,  yearly  and  every  year,  during 
tlie  joint  lives  of  the  said  Charles  Howard,  Frances  Fitzroy  Scudamore,  and  Charles 
Fitzroy  Scudamore,  her  father,  have,  receive,  and  take,  one  annuity,  or  yearly  rent 
or  sum,  of  £500,  of  lawful  money  of  Great  Britain,  to  be  issuing  and  going  out  of 
the  said  manors  or  lordships,  messuages,  lands,  tenements,  hereditaments,  and  pre- 
mises, and  to  be  paid  and  payable  yearly  and  every  year  during  such  joint  lives,  at 
the  times,  and  in  the  manner  and  upon  the  trusts  therein-after  mentioned  and  declared 
of  and  concerning  the  same  :  And  to  the  further  use,  intent,  and  purpose,  that  in 
case  the  said  Charles  Fitzroy  Scudamore  should  depart  this  life  at  any  time  in  the 
lifetimes  of  them  the  said  Charles  Howard,  and  Frances  Fitzroy  Scudamore,  his  in- 
tended wife,  then  the  said  Charles  Fitzroy  and  Samuel  Lord  Masham,  and  their  heirs, 
should  and  might  have,  receive,  and  take  one  annuity,  or  yearly  rent  or  sum,  of 
£700,  of  lawful  money  of  Great  Britain,  in  lieu  of  the  said  therein-before  mentioned 
annuity,  or  yearly  rent  or  sum  of  £500  (which  said  annuity,  or  yearly  rent  or  sum 
of  £500,  was,  in  case  of  the  last-mentioned  event  or  contingency  happening,  from 
thenceforth  to  cease).  And  the  said  annuity,  or  yearly  sum  of  £700,  should  be 
yearly  payable  to  the  said  Charles  Fitzroy,  and  Samuel,  Lord  Masham,  and  their 
heirs,  at  the  times  and  in  the  manner,  and  [229]  upon  and  for  the  trusts,  intents, 
and  purposes  therein-after  expressed  and  declared  concerning  the  same  ;  and  powers 
of  entry,  distress,  and  perception  of  rents  on  the  said  manors,  hereditaments,  and 
premises,  were  thereby  given  to  the  said  Charles  Fitzroy,  and  Samuel  Lord  Masham, 
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and  tlieir  heirs,  for  recovering  the  annuities  of  £500  and   £700,  in  case   the   same 
should  be  in  arrear. 

And  as  to  the  said  manors,  hereditaments,  and  premises  (subject  to  the  annuities 
of  £1000,  £500,  and  £700)  ;  to  the  use  of  Herbert  Westfaling,  and    vSir  Chandos 
Hoskyns,  their  executors,  administrators,  and  assigns,  for  the  term  of  400  years, 
without  impeachment  of  waste,  upon    the  trusts  therein-after  declared   concerning 
the  said  term  :  and  from  and  after  the  determination  thereof,  to  the  use  of  the  said 
Sir  Francis  Charlton,  Thomas   Howard,  and  Philip  Howard,  tlieir  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  500  years,  without  impeachment  of  waste, 
upon  the  trusts  therein-after  declared  concerning  the  same  :  in  the  meantime  subject 
thereto,  and  chargeable  as  therein-before  mentioned,  to  the  use  of  the  said  Frances 
Fitzroy  Scudamore,  and  her  assigns,  during  her  life,  without  impeachment  of  waste, 
and  with  such  power  of  leasing  as  therein-after  mentioned,  with  remainder  to  the 
use  of  the  said  Henry  Curwen,  and  John  Scudamore,  and  their  heirs,  during  the 
natural  life  of  the  said  Frances  Fitzroy  Scudamore,  upon  trust  to  preserve  the  con- 
tingent remainders  therein-after  limited,  with  remainder,  after  the  decease  of  the 
said  Frances  Fitzroy  Scudamore,  to  the  use  of   the  said  Charles  Howard,  and   his 
assigns,  during  his  life,  without  [230]  impeachment  of  waste,  and  with  such  powers 
of  leasing  as  therein-after  mentioned  ;  with  remainder  to  the  said  Henry  Curwen, 
and  Philip  Howard,  and  their  heirs,  during  the  natural  life  of  the  said  Charles  Howard, 
upon  trust  to  preserve  the  contingent  remainders  therein-after  limited  ;  with  I'e- 
mainder  (as  to  all  the  manors,  hereditaments  and  premises  thereby  granted  and 
released),  from  and  after  the  decease  of  the  survivor  of  them,  the  said  Charles  Howard 
and  Frances  Fitzroy  Scudamore,  to  the  use  of  the  son  or  sons  of  the  said  intended 
marriage,  in  manner  therein  mentioned  ;  and  for  default  of  such   issue,  to  the  use 
of  such  person  or  persons,  for  such  estate  or   estates,  as  the   said   Frances  Fitzroy 
Scudamore  should,  in  manner  therein  mentioned,  direct  or  appoint  ;  with  remainder, 
in  default  of  such  appointment,  and  subject  thereto,  to  the  use  of  the  heirs  of  the 
body  of   the  said  Frances  Fitzroy  Scudamore  ;    with  remainder  to  the  use  of  the 
right  heirs  of  the  said  Frances  Fitzroy  Scudamore. 

And  as  to,  for,  and  concerning  the  said  two  several  annuities  or  yearly  rent  charges 
of  £500  and  £700,  it  was  thereby  declared  and  agreed  that  the  same  were  so  limited 
to  them,  the  said  Charles  Fitzroy  and  Samuel  Lord  Masham,  and  their  heirs,  upon 
trust,  that  they,  the  said  Charles  Fitzroy  and  Samuel  Lord  Masham,  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  should,  from  time  to  time,  pay,  apply, 
and  dispose  of  the  said  several  annuities  of  £500  and  £700,  or  such  of  them  as  should 
become  due  and  payable,  by  quarterly  payments,  under  which  the  said  trustees  should 
become  entitled  to  receive  the  same,  unto  such  person  and  persons  only,  and  for  such 
intents  and  purposes  [231]  only,  as  the  said  Frances  Fitzroy  Scudamore  should,  by 
any  writing  or  writings,  to  be  signed  with  her  hand,  from  time  to  time,  notwithstand- 
ing her  coverture,  direct  or  appoint.  And  in  default  of  such  direction  or  appoint- 
ment, and  in  the  mean  time,  and  from  time  to  time,  until  the  said  Frances  Fitzroy 
Scudamore  should  make  any  such  direction  or  appointment,  should  pay  the  said 
several  annuities  of  £500  and  £700,  as  the  same  should  be  severally  had  and  received, 
or  so  much  thereof  whereof  she  should  make  no  such  direction  or  appointment,  into 
the  proper  hands  of  the  said  Frances  Fitzroy  Scudamore,  for  the  sole  and  separate  use 
and  benefit  of  her  the  said  Frances  Fitzroy  Scudamore,  exclusive  of  the  said  Charles 
Howard,  who  was  not  to  intermeddle  therewith,  nor  was  the  same  to  be  subject  to  his 
debts  or  engagements  ;  and  the  receipts  and  discharges  of  the  said  Frances  Fitzroy 
Scudamore,  and  of  such  persons  as  she  should,  from  time  to  time,  direct  or  appoint  to 
receive,  all  or  part  of  the  said  annuities  or  yearly  rents  of  £500  and  £700,  as  the  same 
should  become  due  and  payable,  or  as  she  should  become  entitled  thereunto  respec- 
tively, should,  from  time  to  time,  be  good  and  effectual  releases  and  discharges  for  such 
sums  of  money  as  in  such  receipts  and  discharges  should  be  expressed  to  be  received. 
And  as  to  the  said  term  of  400  years  therein-before  limited  in  use.  to  the  said  Herbert 
Westfaling  and  Sir  Chandos  Hoskyns,  their  executors,  administrators,  and  assigns, 
it  was  thereby  declared  and  agreed  that  the  said  term  of  400  years  was  so  limited 
as  aforesaid,  in  trust,  in  the  first  place,  for  the  further  and  better  securing  the  due 
payment,  as  well  of  the  said  annuity  or  yearly  rent  [232]  of  £1000  therein-before 
limited  in  use  unto  the  said  Charles  Fitzrov  Scudamore,  and  his  assigns  for  his  life, 
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as  of  the  said  several  other  annuities  or  yearly  rents  of  £500  and  £700  thcroin-before 
limited,  in  use  to  the  said  Charles  Fitzroy  and  Sanuiel,  Lord  iMasham,  and  their  heirs, 
during  the  joint  lives  of  the  said  Charles  Howard  and  Frances  Fitzroy  Scudaniore, 
for  her  separate  use,  or  so  much  thereof  as  should  become  due  and  payable  ;  and  for 
that  purpose,  in  case  any  of  the  .said  annuities  or  yearly  sums  of  £1000,  £500,  and 
£700,  or  any  part  thereof,  should  happen  to  be  behind,  or  unpaid,  by  the  space  of 
sixty  days  next  over  or  after  any  of  the  days  of  payment,  whereon  the  same  are  therein- 
before respectively  appointed  to  be  paid,  that  then,  and  so  often,  it  should  and  might 
be  lawful  to  and  for  the  said  Herbert  Westfaliiig  and  Sir  Chandos  lloskyns,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor, 
and  he,  and  they,  was,  and  were,  thereby  directed,  from  time  to  time,  by  and  out  of 
the  rents,  issues,  and  profits  of  all  or  any  of  the  said  hereditaments  and  premises 
therein-before  limited  to  them  for  the  said  term  of  400  years,  or  by  mortgage,  or  sale 
of  a  competent  part  thereof,  for  all  or  any  part  of  the  said  term,  or  by  bringing  actions 
against  any  of  the  tenants  or  occupiers  of  the  said  hereditaments  and  premises,  for 
the  recovery  of  the  rents  then  in  arrear,  or  by  making  entries  upon  the  same  premises, 
or  any  part  thereof,  or  by  any  of  the  said  ways  or  means,  or  by  any  other  ways  or 
means  whatsoever,  to  levy,  raise,  and  pay  such  sum  or  sums  of  money  as  should  be 
sufficient  to  pay  and  satisfy  the  said  several  annuities  or  yearly  rents  of  £1000,  £500, 
and  £700,  unto  the  several  persons  [233]  to  whom  the  same  were  respectively  tliereby 
appointed  to  be  paid,  or  so  much  thereof  as  should,  from  time  to  time,  so  happen  to 
be  behind  and  unpaid,  together  with  all  the  costs,  charges,  and  expenses  which  the 
same  person  or  persons,  or  the  said  trustees  of  the  said  term  of  400  years,  their  exe- 
cutors, administrators,  or  assigns,  or  any  of  them,  shoidd  sustain,  expend,  or  be 
put  unto,  for,  or  by  reason  of  the  non-payment  thereof. 

And  the  trusts  of  the  said  term  of  500  years  were  declared  to  be  for  raising  portions 
for  the  daughters  of  the  said  marriage.     And  after  reciting  that,  under  and  by  virtue 
of  certain  indentures  of  lease  and  release,  bearing  date,  respectively,  the  10th  and 
11th  days  of  June  17G7,  and  of  two  common  recoveries  suffered  in  pursuance  thereof, 
the  castle  of  Sheffield,  and  divers  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, in  the  county  of  York,  and  elsewhere,  therein  particularly  mentioned,  did 
stand  limited,  to  take  effect  on  the  decease  of  Edward,  then  Duke  of  Norfolk,  and 
failure  of  issue  male  of  his  body,  and  on  the  determination  of  a  certain  term  of  300 
years,  to  be  computed  from  the  decease  of  the  said  Edward,  Duke  of  Norfolk,  and 
subject  to  that  term,  in  the  mean  time,  to  the  use  of  the  said  Charles  Howard  for  his 
life,  without  impeacliment  of  waste,  with  remainder  to  trustees,  to  preserve  contingent 
remainders  ;  with  remainder  to  the  first  and  other  sons  of  the  said  Charles  Howard 
(party  thereto)  successively,  in  tail  male,  with  other  remainders  over  :  It  was  further 
witne^ssed,  that,  in  pursuance  of  the  agreement  entered  into  on  the  said  treaty  of 
marriage,  and  for  the  considerations  before  mentioned,  he,  the  said  Charles  Howard, 
did  thereby  for  himself,  [234]  his    heirs,  executors,  and   administrators,  covenant, 
promise,  and  grant  to  and  with  the  .said  Herbert  Westfaling  and  Sir  Chandos  Hoskyns, 
their  executors,  administrators,  and  assigns,  that,  in  case  the  intended  marriage 
should  be  had  and  solemnised,  he,  the  said  Charles  Howard,  should  and  would,  within 
twelve  calendar  months  next  after  the  solemnisation  thereof,  make  or  execute  one 
or  more  sufficient  grant  or  grants,  demise  or  demises,-  unto  them,  the  said  Herbert 
Westfaling  and  Sir  Chandos  Hoskyns,  their  executors,  administrators,  and  assigns, 
if  he,  the  said  Charles  Howard  (party  thereto)  should  so  long  live,  of  a  sufficient  part 
of  the  said  castles,  manors,  lands,  hereditaments,  and  premises,  in  the  county  of  York, 
or  elsewhere,  not  being  of  less  annual  value  than  £800  by  the  year,  and  of  his  rever- 
sionary estate  and  interest  therein,  unto  them,  the  said  Herbert  Westfaling  and  Sir 
Chandos  Hoskyns,  their  executors,  administrators,  and  assigns,  to  hold   unto  them, 
the  said  Herbert  Westfaling  and  Sir  Charles  Hoskyns,  their  executors,  administrators, 
and  assigns,  for  the  term  of  99  years,  if  the  said  Charles  Howard  (party  thereto)  should 
so  long  live,  upon  trust,  that  when  and  so  soon  as  the  said  Edward,  Duke  of  Norfolk 
should  depart  this  life,  he  dying  without  issue  male  of  his  body,  lawfully  begotten, 
in  the  Ufetime  of  the  said  Charles  Howard  (party  thereto),  they,  the  said  Herbert 
Westfaling  and  Sir  Chandos  Hoskyns,  and  the  survivor  of  them,  should,  by  all  proper 
ways  and  means,  levy  and  raise,  yearly  and  every  year,  during  the  joint  lives  of  them, 
the  said  Charles  Howard  and  Frances  Fitzroy  Scudamore,  his  intended  wife,  the 
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annual  sum  of  £oOO  by  the  year,  tax  tree,  and  witliout  deduction,  and  shonld,  from 
[235]  time  to  time,  pay  and  apply  the  same,  by  quarterly  payments,  unto  such  person 
and  persons,  and  for  such  intents  and  purposes,  as  she,  the  said  Frances  Fitzroy 
>Si.udamore,  should,  by  note  in  wiiting,  from  time  to  time,  direct  or  appoint,  not- 
withstanding her  coverture  ;  and  when  and  so  often  as  no  such  direction  or  appoint- 
ment should  be  made,  should  pay  the  said  annual  sum,  or  so  much  thereof  whereof 
no  such  appointment  should  be  made  as  aforesaid,  into  the  proper  hands  of  her,  the 
said  Frances  Fitzroy  Seudamore  fur  her  separate  use,  and  in  augmentation  of  the 
pin-money  therein-befoi'e  appointed  to  be  paid  to  her  out  of  hei'  own  estates,  and  in 
which  grant  or  grants,  demise  or  demises,  he,  the  said  Charles  Howard,  should  enter 
into  proper  covenants  for  the  due  payment  of  the  said  annual  sum  of  £300,  from  such 
the  death  of  the  said  Edward,  Duke  of  Norfolk,  he  dying  without  issue  male  as  afore- 
said, unto  the  said  trustees,  for  the  purposes  aforesaid,  in  such  manner  as  should  be 
reasonable  in  that  behalf. 

The  marriage  took  place,  and  recoveries  were  suffered  according  to  the  covenants 
in  the  settlement. 

In  the  month  of  September  1777,  Edward,  Duke  of  Norfolk,  died  without  issue, 
and  thereupon  Mr.  Charles  Howai'd  became  Duke  of  Norfolk,  and  also  became  en- 
titled in  possession  to  the  estates  in  the  county  of  York  mentioned  in  the  settlement, 
and  thereupon  his  wife,  the  late  Dowager  Duchess  of  Norfolk,  became  entitled  to 
receive,  during  the  joint  lives  of  herself  and  her  husband,  Charles,  late  Duke  of  Nor- 
folk, the  said  annuity  or  yearly  rent  charge  of  £300,  under  the  trusts  herein-before 
mentioned,  and  in  augmentation  of  the  pin-money  secured  to  her  out  of  her  own  estates. 
ft(|  [236]  In  the  year  1782,  Charles  Fitzroy  Seudamore,  the  father  of  the  duchess, 
died,  and  from  the  time  of  his  death  she  became  entitled,  under  the  trusts  of  the  settle- 
ment of  her  estates,  to  receive,  during  the  joint  lives  of  herself  and  the  said  Charles, 
late  Duke  of  Norfolk,  her  husband,  the  yearly  rent  charge  of  £700  for  her  separate 
use,  for  pin-money,  in  Ueu  of  the  yearly  sum  of  £500,  theretofore  payable  for  that 
purpose,  and  in  addition  to  the  yearly  rent  charge  of  £300  payable  out  of  her  husband's 
e.states,  according  to  covenant  in  the  settlement. 

Charles,  Duke  of  Norfolk,  made  and  published  his  last  will  and  testament  in 
writing,  dated  the  25th  day  of  November,  1815,  and  thei-eby  appointed  the  Appellant, 
Henry  Howard,  executor 

On  the  16th  day  of  Decehiber  1815,  Charles,  Duke  of  Norfolk,  died,  leaving  the 
duchess,  his  widow,  surviving  ;  his  will  was  proved  by  the  Appellant  in  the  Prerogative 
Court  of  Canterbury,  and  he  possessed  himself  of  the  personal  estate  of  the  testator. 

In  the  month  of  April  1816,  a  commission,  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  under  the  great  seal  of  Great  Britain,  was  awarded  and  issued,  directed 
to  certain  commissioners  therein  named,  to  inquire  of  the  lunacy  of  Frances  Fitzroy 
Howard,  Dowager  Duchess  of  Norfolk,  and  thereupon  she  was  duly  found  and  declared 
to  be  a  lunatic,  and  that  she  did  not  enjoy  lucid  intervals,  so  that  she  was  not  sufficient 
for  the  government  of  herself,  her  manors,  messuages,  lands,  tenements,  goods,  and 
chattels  ;  and  it  was  also  thereupon  found  and  declared  that  she  had  been  in  the  same 
state  of  mind  from  December  1782. 

Various  proceedings  were  had  under  this  commis-[237]-sion  of  lunacy  ;  and,  by 
an  order  made  by  the  Lord  Chancellor,  bearing  date  on  the  13th  of  August  1817,  in 
the  matter  of  the  lunacy,  it  was  ordered  that  the  care  and  custody  of  the  person  and 
estate  of  Frances,  Dowager  Duchess  of  Norfolk,  should  be  granted  to  the  Respondent, 
and  to  Sir  Edwin  Francis  Stanhope,  and  Daniel  Burr  ;  and  that  all  further  proceedings 
in  the  affairs  of  the  lunatic  should  be  carried  on  and  conducted  by  and  on  behalf  of 
the  Respondent,  and  Sir  Edwin  Francis  Stanhope,  and  Daniel  Burr,  as  committees 
of  her  person  and  estate. 

It  was  alleged,  that  from  the  month  of  December  1782,  no  part  of  the  yearly  rent 
charges  of  £700  and  £300  secured  to  her  grace  by  the  settlement,  for  pin-money, 
was  paid  to  her,  or  to  her  separate  use,  or  according  to  her  appointment,  or  otherwise 
applied  for  her  benefit,  pursuant  to  the  trusts  of  the  settlement ;  and  that  none  of 
the  trusts  declared  of  the  said  several  annuities  or  yearly  rent  charges  of  £700  and 
£300  for  pin-money,  or  for  securing  payment  thereof,  v.-ere  executed  from  the  month 
of  December  1 782.  Upon  this  ground,  by  an  order  made  in  the  matter  of  the  lunacy, 
bearing  date  on  or  about  the  10th  day  of  August  1819,  it  was  ordered  and  directed 
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that  the  Respondent  and  Sir  Edwin  Francis  Stanhope,  and  Daniel  Burr,  as  such 
committees,  should  be  at  liberty  to  institute  a  suit  in  the  Court  of  Chancery,  against 
the  Appellant,  as  the  executor  of  Charles,  Duke  of  Norfolk,  and  all  other  proper  parties, 
for  the  recovery  of  the  arrears  of  the  yearly  rent  charges  of  £700  and  £300  from  the 
month  of  December  1782,  till  the  time  of  the  death  of  the  duke,  if  so  advised  by  counsel. 

In  May  1820,  the  Respondent  and  the  other  [238]  committees  filed  a  bill  in  the 
Court  of  Chancery,  in  their  own  names,  against  the  Appellant,  to  recover  those  arrears  ; 
but  on  23d  of  October  1820.  before  any  answer  was  put  in  to  that  bill,  the  lunatic, 
Dowager  Duchess  of  Norfolk,  died  intestate,  and  soon  after  her  death,  letters  of  ad- 
ministration of  her  personal  estate  and  effects  were  granted  to  the  Respondent,  by 
the  proper  Ecclesiastical  Court,  and  the  Respondent  thereby  became  the  legal  personal 
representative  of  the  duchess. 

By  the  death  of  the  duchess,  all  the  interest  of  the  Respondent  and  Sir  Edwin 
Francis  Stanhope,  and  Daniel  Burr,  as  such  committees,  determined,  and  the  suit 
was  wholly  at  an  end. 

In  April  1 823,  the  Respondent  filed  his  original  bill  in  chancery  in  this  cause  against 
the  Appellant,  stating  the  facts  herein-before  mentioned,  and  praying  "  that  it  might 
"  be  decreed  that  the  arrears  of  the  annuities  or  yearly  rent  charges  of  £700  and  £300 
"  from  the  month  of  December  1782,  till  the  time  of  the  death  of  Charles,  late  Duke 
"  of  Norfolk,  were  due  to  the  estate  of  Frances,  Dowager  Duchess  of  Norfolk  ;  and 
"  that  an  account  might  be  taken,  by  and  under  the  direction  of  the  Court,  of  what 
"  was  so  due  in  respect  of  such  arrears  ;  and  that  the  same  might  be  paid  to  the  Re- 
"  spondent,  as  the  personal  representative  of  Frances,  late  Dowager  Duchess  of  Norfolk, 
"  out  of  the  personal  estate  of  Charles,  late  Duke  of  Norfolk,  and  if  the  Appellant, 
"  Henry  Howard,  should  not  admit  assets  of  Charles,  late  Duke  of  Norfolk,  sufficient 
"  to  satisfy  the  arrears,  then  that  an  account  might  be  taken  in  the  usual  manner,  ■ 
"  by  and  under  the  direction  of  the  Court,  of  the  estate  and  effects  of  Charles.  [239]  late 
"  Duke  of  Norfolk  :  and  that  what  should  be  so  found  to  be  due,  might  be  paid  thereout 
"  to  the  Respondent,  as  the  personal  representative  of  Francas,  late  Dowager  Duchess 
"  of  Norfolk,  in  a  due  course  of  administration,  and  for  general  relief." 

In  July  1823,  the  Appellant  put  in  his  answer  to  the  bill  and  thereby,  among 
other  things,  admitted  that  the  estates,  in  the  bill  of  complaint,  mentioned  to  have 
been  released  and  settled  in  and  by  the  indenture  of  the  23d  of  March  1771.  were 
of  great  value  ;  and  that  the  rents,  issues,  and  profits  thereof,  subject  to  the  charges 
and  outgoings  affecting  the  same,  and  thereout  paid,  were  received  and  enjoyed  by 
the  late  Duke  of  Norfolk  from  the  month  of  December  1 782,  till  the  time  of  his  death, 
in  addition  to  the  estates  to  which  he  was  entitled  in  his  own  right,  under  the  settle- 
ment of  the  ancient  domains  of  the  Dukes  of  Norfolk  ;  and  that  such  last-mentioned 
estates  were  of  very  great  value ;  and  it  was  also  thereby  admitted  that  the  income 
of  Charles,  Duke  of  Norfolk,  during  the  period  in  tlie  bill  mentioned,  was  amply  suffi- 
cient to  enable  him  to  maintain  a  separate  establishment  for  the  duchess,  suitable 
to  her  rank,  without  applying  any  part  of  the  rent  cliarges  of  £700  and  £300  for 
that  purpose  ;  and  that  the  Appellant  was  possessed  of  personal  estate  and  effects  of 
Charles,  late  Duke  of  Norfolk,  and  of  real  estates,  to  an  amount  and  value  more  than 
sufficient  to  pay  his  just  debts,  which  had  come  to  the  knowledge  of  the  Appellant, 
and  also  the  alleged  arrears  of  the  annuities  or  yearly  rent  charges  of  £700  and  £300. 

The  answer  was  replied  to,  but  no  witnesses  were  examined  on  either  side. 

[240]  The  following  admissions  were  signed  on  behalf  of  the  Plaintiff'  and  De- 
fendant : — 

"  It  is  agreed,  for  the  purposes  of  the  discussion,  that  the  said  duchess  shall  be 
"considered  to  have  been  a  lunatic  from  1782.  without  lucid  intervals;  this  to  be 
"  without  prejudice  to  the  Defendant's  hereafter  going  into  evidence  to  prove  lucid 
"  intervals,  if  the  Court  shall  be  of  opinion  that  the  rights  of  the  parties  would  be 
"  affi'cted  by  that  being  proved." 

"  The  Piaintift'  alleging  that  the  money  expended  upon  the  estabUshment  of  the 
"  duchess  was  much  less  than  the  amount  of  her  separate  income,  and  the  Defendant 
■  alleging  that  it  considerably  exceeded  it;  it  is  agreed,  for  the  purposes  of  the  dis- 
'  cussion,  that  the  fact  as  to  such  deficiency  or  exce.ss  shall  not  be  asstimed  either 
■'  way,  but  that  a  reference  shall  be  made  to  the  Master,  to  inquire  into  the  fact,  if 
■'  in  the  opinion  of  the  Court,  the  rights  of  the  parties  would  be  affected  by  the  proof 

933 


Vm  BLIGH  N.  S.  HOWARD  V.  DIGBY  [1834] 

'■  of  such  fact  either  way,  it  being  admitted  that  no  direct  payment  was  made  to  her 
"  separate  use,  according  to  the  strict  provision  of  the  settlement." 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor  in  Michaelmas  term 
1831,  and,  having  been  fully  argued  *  before  him  on  the  7th  and  8th  of  November 
1831.  his  Honour  declared,  that  the  arrears  of  the  annuities  or  yearly  rent  charges 
of  £700  and  £300  in  the  pleadings  mentioned,  from  December  1782,  till  the  time 
of  the  death  of  Charles,  late  Duke  of  Norfolk,  which  happened  on  the  loth  December 
1815.  were  due  to  the  estate  of  Frances,  late  Dowager  Duchess  of  Norfolk;  and 
[241]  his  Honour  ordered  and  decreed,  that  it  should  be  referred  to  the  Master  in 
rotation,  to  compute  such  arrears,  and  to  tax  the  Respondent's  costs,  in  case  the  parties 
differed ;  and  the  Defendant,  by  his  answer  admitting  assets,  it  was  ordered,  that 
he  should  pay  to  the  Respondent,  as  the  legal  personal  representative  of  Frances,  late 
Dowager  Duchess  of  Norfolk,  the  amount  of  such  arrears,  and  such  costs,  and  either 
of  the  parties  was  to  be  at  liberty  to  apply  to  the  Court  as  there  should  be  occasion. 

Against  this  decree,  the  executor  of  Charles,  late  Duke  of  Norfolk,  appealed. 

For  the  Appellant.  Sir  Charles  Wetherell  and  Sir  William  Home. 

For  the  Respondent,  the  Sohcitor-General  and  Mr.  Stuart. 

{21st  June.)  The  Lord  Chancellor. — Upon  one  part  of  this  case  I  entertain  so 
clear  an  opinion,  differing  from  that  of  the  Court  below,  that  I  shall  dispense  with 
the  necessity  of  a  reply  upon  such  part  of  the  argument  for  the  Respondent  as  touches 
it.  reserving  to  the  learned  counsel  for  the  Appellant,  if  they,  upon  further  reflection, 
shall  be  so  advised  to  urge  their  argument  in  the  reply  quoad  the  rest  of  the  case, 
which  may  form  a  considerable  portion  of  the  whole  sum  in  dispute. 

I  I'egard  this  question  as  one  of  considerable  importance ;  of  some  interest,  from 
the  peculiarity  of  the  facts;  and  of  novelty,  in  respect  of  judicial  decision.  It  is  a 
case  of  the  first  impression;  for  there  is  no  decision,  there  are,  indeed,  no  dicta,  in 
any  other  case;  nor  is  there  any  authority  of  any  text- writer  which  can  be  cited 
either  appli-[242]-cable  to  it.  or  at  all  bearing  upon  it  so  as  to  throw  any  light  upon 
the  argument. 

The  facts  of  the  case  were  shortly  these  : — Charles.  Duke  of  Norfolk,  then  Mr. 
Howard,  heir  apparent  to  Mr.  Howard,  of  (Ireystoke.  in  Cumberland,  and  son  of 
the  heir  presumptive  of  Edward,  then  Duke  of  Norfolk,  intermarried,  in  the  year 
1771,  with  Miss  Frances  Fitzroy  Scudamore.  a  lady  of  large  fortune,  her  property  in 
land  at  that  time  consisting  of  from  £4000  to  £5000  a  year,  in  the  county  of  Hereford 
and  other  counties;  her  property  in  money  amounting  to  £24,000.  The  whole 
of  that  money,  with  the  exception  of  such  part  as  might  be  necessary  for  her  para- 
phernalia at  the  marriage,  was  taken  possession  of  under  the  contract  of  marriage 
by  the  husband  ;  the  rents  and  profits  of  the  estates,  by  operation  of  law  during  the 
coverture,  became  his ;  but,  by  tiie  marriage  settlement,  there  was  a  provision  made 
for  the  separate  use  of  the  wife  to  this  effect :  that,  in  respect  of  pin-money,  the  recital 
(the  preamble  of  the  settlement)  states  that  it  had  been  agreed  to  provide  so  much, 
to  be  afterwards  increased  so  much.  The  operative  part  of  the  instrument  drops 
the  name  of  "  pin-money  ;  "  and  not  recurring  to  "  pin-money."  settles,  in  trustees 
for  her  life.  £700  a  year,  reserved  out  of  the  rents  and  profits  of  her  estates  ;  but  as 
those  rents  and  profits  became  the  husband's,  this  £700  was  as  nuich  given  by  him 
as  if  it  had  been  given  out  of  the  reversion  of  the  Greystoke  estates  in  the  possession 
of  his  father,  which  would  come,  and  which  eventually  did  come,  to  him  upon  his 
father's  death,  and  were  put  in  settlement  and  conveyed  to  that  amount;  or  as  if 
it  had  been  given  [243]  out  of  any  of  the  Norfolk  estates  when  they  should  be  vested 
in  his  possession.  This  ye;vrly  sum  coming  out  of  her  property  makes  no  difference 
whatever  in  the  legal  efi'ect  and  substance  of  the  provision  ;  because,  whether  he 
gave  it  out  of  his  own  estates  or  reserved  it  out  of  her  estates,  he  equally  infringed 
upon  his  own  right.  The  ;'».?  marifi  would  have  vested  the  whole  rents  and  profits 
of  her  estates  just  as  much  as  of  his  own  estates  in  himself  dining  the  coverture.  There 
is  a  reference  in  the  latter  part  of  the  deed  to  the  .same  sum  of  £700  a  year,  as  follows  : 
"  That  when  he  should  succeed  to  the  astates  in  which  he  was  severally  heir  apparent 
'  and  heir  presumptive,  the  Greystoke  estates  as  heir  apparent,  and  the  Norfolk  estates 
''  as  heir  presumptive,  that  £300  a  year  should  be  added  to  the  £700  a  year,  as  it  is 
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"  there  said  to  increase  by  so  much  the  sum  of  £700  a  year  ah-e^idy  set  ajiart  tor  the 
"  wife,  in  respect  of  pin-money,  or  tlie  augmentation  of  the  pin-money  herein-before 
"  set  apart  and  provided  for  Mrs.  Howard."  There  is  then  another  provision  made, 
contingent  on  the  succession  devolving  upon  him  of  these  magnificent  estates  :  £2000 
a  year  was  to  be  added  to  her  then  jointure;  the  consequence  of  which  was,  tliat 
on  surviving  her  husband  she  was  to  enjoy  tlie  whole  rents  and  profits  of  her  own 
estates,  supposing  there  was  no  issue  of  the  marriage,  and  £2000  a  year  if  lie  succeeded 
to  his  expected  property. 

Such  was  tlie  state  of  matters  at  the  marriage  which  was  then  .solemnised.  From 
a  very  early  period,  unhappily  the  mind  of  the  duchess  proved  to  be  unsound,  though 
no  comuiission  of  lunacy  was  then  taken  out  against  her  :  she  remained  [244]  co- 
habiting with  her  husband  ;  that  is  to  say,  living  in  the  same  house,  and  even  occupy- 
ing the  .same  chamber  with  him,  till  the  year  180'.).  For  the  next  six  years  of  the 
duke's  life  there  was,  I  think,  more  of  separation.  But  this  is  at  any  rate  certain, 
that  during  the  period  from  the  year  1782  to  December  1815.  when  his  grace  died, 
by  the  inquisition  under  the  commission  of  lunacy,  sued  out,  for  the  first  time,  upon 
the  duke's  death,  she  was  found  to  have  been  of  unsound  mind.  She  survived  her 
husband  five  years.  In  1820,  a  bill  was  filed,  upon  the  suggestion"  of  Lord  Eldon, 
then  sitting  in  matters  of  lunacy.  This  bill,  filed  after  her  death,  led  to  the  decree 
which  is  now  brought  under  the  review  of  your  lordships  by  the  present  appeal. 

The  duchess  (an  important  fact,  which  is  not  denied)  continued  to  enjoy  good 
bodily  health.  She  lived  not  much  in  society,  but  was  not  confined.  She  went  about ; 
she  was  visited  and  visiting  to  a  certain  extent ;  and  the  duke,  it  is  not  den  ed,  (but  if 
so,  that  will  be  the  subject  of  inquiry,)  paid  for  her  maintenance;  and  when  living 
separate  for  several  years,  as  she  did  generally,  and  having  a  separate  establishment, 
no  dou  bt  he  paid  all  those  paraphernal  expences,  all  those  personal  expences  with  which 
more  or  less  pin-money  has  connection. 

The  committee  having  done  nothing  in  this  matter  during  her  grace's  hfe,  and 
making  no  claini  at  all,  as  I  understand,  the  personal  representatives  of  the  diichess 
prefer  a  claim  against  the  personal  representatives  of  the  duke,  to  this  effect,  and 
amount:  they  say ;  The  duchess  had  a  right  to  pin-money;  first  £700,  and  then 
£1000  a  year.  If  she  had  been  a  person  of  sound  mind,  the  de-[245]-mand  could 
not  have  gone  back  beyond  a  year  ;  because,  beyond  a  year,  or  a  year  and  a  fraction, 
the  Court  never  has  allowed  pin-money  claims  to  go  back.  But  this  is  said  to  be  upon 
the  presumption  that  the  wife,  by  acquiescence,  releases  the  claim,  and  as  that  pre- 
sumption can  have  no  place  in  the  Ciise  of  a  lunatic,  the  Court,  it  is  contended,  is  not 
confined  to  the  year  or  the  year  and  a  fraction,  in  this  case,  as  it  would  be  in  any  other. 
It  is  contended  that  you  must  go  back  the  whole  time  ;  and,  accordingly,  £32,000, 
or  thereabouts,  is  the  sum  which  is  substantially  awarded  by  this  decree  to  be  paid 
by  the  persomd  representatives  of  the  duke  to  the  personal  representatives  of  the 
duchess  in  respect  of  an  unsatisfied  and  unreleased  claim  of  pin-money. 

Xow  first,  I  must  observe,  that  there  is  no  case  in  which  it  has  ever  been  held, 
as  far  as  I  know,  that  the  personal  representatives  of  the  wife  can  go  back  for  a  year, 
or  even  any  part  of  a  year,  for  tlie  arrears  of  pin-money.  That  the  wife  herself  can 
go  back  is  admitted  ;  but  then  they  say,  on  the  part  of  the  Kespondent,  if  the  wife 
can  go  back  for  a  year,  it  follows,  as  a  matter  of  course,  that  her  representatives  can 
go  back  ;  because,  how  can  one  have  a  claim  which  does  not  survive  to  the  repre- 
sentative I  I  see  a  very  material  difference  between  the  wife  herself  and  her  personal 
representative,  in  respect  of  pin-money.  There  may  be  no  difference  in  the  case  of 
an  ordinary  debt,  where  there  is  no  peculiar  relation  between  the  debtor  and  the 
creditor  ;  which  peculiar  relation  it  is  that  distinguishes  pin-money  from  all  other 
cases.  What  signifies  it  to  the  debtor  whether  he  pays  the  creditor  himself  or  his 
personal  [246]  representative?  What  signifies  it  to  me  if  1  owe  £1000  (an  annuity) 
to  A.  B..  whetlier  A.  B.  dies  and  I  pay  it  to  C.  his  representative,  or  pay  it  to  A.  B. 
himself  ?  1  am  bound  to  pay  him  and  his  executors,  administrators,  and  assigns; 
and  though  at  law  my  debt  is  not  a.ssignable.  yet  in  Equity  it  is  assignable,  and  I  am 
bound  to  pay  the  representative  just  as  much  as  I  was  bound  to  pay  the  original 
creditor.  But  is  that  the  same  entirely  and  in  all  respects  with  pin-money  ?  Very 
much  the  reverse.  This  leads  me  to  consider  what  pin-money  is  ;  for  what  purjiose 
it  is  given  ;  with  what  view  it  is  set  apart  and  provided  ;   in  what  right  the  wile  enjoys 
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it;  and  by  what  obligation  the  husband  pays  it.  It  is  not  an  ordinary  case.  It  is  not 
a  gift  from  the  husband  to  the  wife  out  and  out.  It  is  not  to  be  considered  Hke  money 
set  apart  for  the  sole  and  separate  use  of  the  wife  during  the  coverture,  exchiding 
the  jus  mariti ;  but  it  is  a  sum  set  apart  for  a  specific  purpose,  due  to  the  wife  in  virtue 
of  a  particular  arrangement,  payable  by  the  husband,  by  force  of  that  arrangement 
and  for  that  specific  purpose.  I  am  subject  to  be  corrected  upon  this  as  upon  all 
other  subjects,  and  to  be  better  informed;  but  I  have  not  in  this  case  received  any 
such  correction  ;  I  have  not  had  the  benefit  of  any  light  better  than  I  possess  myself. 
I  have  heard  nothing  whatever  to  shake  my  opinion,  that  pin-money  is,  with  respect 
to  the  personal  expence  of  the  wife,  for  the  dress  and  the  pocket-money  of  the  wife  : 
from  its  very  name  there  is  a  connection  with  the  person.  It  means  that  which  goes 
to  deck  or  attire  the  person  of  the  wife,  and,  as  I  should  say,  upon  a  somewhat  larger 
construction,  to  pay  her  ordinary  personal  expences.  A  person  in  a  humble  [247] 
station  of  life  pays  his  wife's  bills  as  he  pays  his  own.  A  person  a  little  higher  is  accus- 
tomed to  make,  for  common  convenience,  an  allowance  of  so  much  for  house-keeping 
expences,  if  she  is  prceposita  rebus  domesticis,  and  so  much  over  for  her  own  dress 
and  the  dress  of  her  children.  A  person  in  a  higher  station  still  makes  a  general 
arrangement  which  probably  extends  over  years,  if  not  over  the  whole  coverture; 
and  a  person  in  a  higher  station  still,  makes  the  arrangement  of  pin-money  by  the 
marriage  settlement,  which  is  as  much  as  to  say,  "  You,  the  wife,  shall  not  be  reduced 
"  to  the  somewhat  humiliating  necessity  of  disclosing  to  me  every  want  of  a  pound 
"  to  keep  in  your  pocket,  or  of  taking  my  pleasure,  and  obtaining  my  consent  every 
"  time  you  want  to  go  to  the  milhner's  shop  to  order  a  dress  for  yourself ;  but  you 
"  shall  have  so  much,  consistent  with  my  estate  and  my  income,  which  you  shall 
"  retain  apart  from  me,  and  exempt  from  my  control."  It  is  a  refinement  which 
the  law  has  introduced  peculiar  to  the  bargain  or  arrangement  previous  to  and  upon 
the  marriage.  The  husband,  exempting  it  from  his  control,  may  be  supposed  to 
say,  "There  shall  be  your  dress-money,  your  pocket-money,  your  fund  for  separate 
"  personal  expences,  set  apart  for  you  during  the  coverture." 

Now,  this  I  take  to  be  clearly  the  nature  of  pin-monej-  ;  and  if  it  be  so,  it  is  equally 
clear  that  no  nobleman  or  person  of  a  high  and  honourable  degree,  being  in  wealthy 
circumstances,  would  ever  dream  of  making  an  allowance  to  his  wife  for  pin-money, 
if  he  were  at  the  same  time  to  be  paying  all  her  bills  year  after  year,  her  milliner's 
bills,  and  [248]  others,  over  and  above  her  pin-money.  If  it  is  the  right  construction 
of  law  upon  pin-money  that  the  husband  is  to  pay  the  bills,  although  he  has  provided 
the  other  fund,  the  sooner  it  is  known  to  all  persons  about  to  enter  into  the  estate 
of  matrimony  the  better.  But  that  being  clearly,  according  to  my  view  of  the  case, 
not  the  intendment  of  the  law  upon  the  subject,  and  pin-money  being  such  as  I  have 
described,  what  follows  1  I  take  this  to  follow,  that  there  is  a  difference  between 
this  and  a  debt  to  strangers  :  a  difference  arising  from  a  separate  fund  being  set  apart 
as  pin-money,  and  from  the  mode  in  which  it  is  to  be  expended, — the  kind  of  expence 
which  it  is  intended  to  defray, — an  expenditure  in  which  the  husband  as  well  as 
the  wife  may  be  said  to  have  an  interest.  The  wife  is  to  dress  according  to  his  rank, 
not  her  own.  Here  the  lady  became  the  wife  of  Mr.  Howard  of  Greystoke  immediately, 
but  she  became  in  expectancy  a  duchess  ;  because  her  husband,  as  it  was  known  at 
that  time,  stood  in  the  line  of  succession,  and  made  provision  for  the  event  of  his  succes- 
sion, to  Duke  Edward.  He  was  to  pay  to  his  wife,  as  duchess,  so  much  more  jointure, 
and  so  much  more  pin-money.  On  Duke  Edward's  decease,  she  was  to  become  the 
very  first  lady  in  the  land  of  a  subject  ;  she  was  to  be  provided  for  according  to 
the  magnificence  of  that  high  station  of  Premier  Duchess,  Countess,  and  Baroness 
of  England,  occupying  the  highest  station  which  any  female  subject  of  the  King 
could  possess  out  of  his  own  royal  family  :  she  was  then  to  be  adorned,  according 
to  her  degree,  not  as  Miss  Frances  Fitzroy  Scudamore,  but  as  the  wife  of  Charles 
Duke  of  Norfolk.  Earl  Marshal  of  England,  She  was  to  [249]  maintain  that  station 
which  she  derived  from  being  his  consort ;  a  station  next  to  royalty  in  the  society 
of  this  country.  It  was,  therefore,  the  Duke's  interest  that  this  money  should  be 
retained  for  supporting  his  wife's  rank  ;  and  this  ample  provision  was  made  plainly 
with  a  view  to  supporting  the  station  of  his  wife.  The  duke,  her  husband,  had  the 
fund  in  a  certain  degree  in  his  own  power  ;  and  it  is  in  contemplation  of  that  power 
that  the  law  savs.  "  You  shall  not  go  back  bevond  a  vear."     If  his  wife  chooses  to  dress 
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herself  like  a  mechanic's  housewife  or  a  farmer's  dame,  instead  of  the  first  duchess 
of  the  land,  and  to  pay  £20  of  her  £1000  a  year,  instead  of  appearing  in  the  attire 
becoming  her  condition  ;  if,  instead  of  paying  for  dress,  of  which  the  Duke  of  Norfolk 
would  have  no  reason  to  be  ashamed  when  he  took  her  to  Court,  she  dressed  like  a 
tradesman's  wife, — the  Court  of  Chancery  would   not  have  given  her  an  account  of 
the  fund.     It  is  an  error  to  suppose  that  the  ground  on  which  the  Court  of  Chancery 
would  refuse  to  go  back  a  year,  is  only  because  of  the  supposed  satisfaction  or  accjui- 
escence;  that  is  not  the  sole  reason.     The  Court  refuses  to  go  back  for  this  obvious 
reason — that  the  money  is  meant  to  dress  the  wife  so  to  keep  up  the  dignity  of  the 
husband,  not  for  the  mere  accumulation  of  the  fund  ;  and  as  it  is  meant  that  the 
money  should  be  expended  for  the  husband's  honour,  to  support  his  and  her  rank 
in  society,  she  would  in  vain  come  to  the  Court  of  Chancery,  and  say,  "  Pay  £900 
"  into  my  banker's  for  eleven  years,  for  I  only  spent  £100  when  it  was  meant  that  1 
■'  should  spend  £1000."     The  Court  of  Chancery  would  say,  "  Your  grace  comes  here 
"  in   vain ;    you   might   have   asked  it   year   by  [250]  year,  and  we   should    have 
"  given  it  you."     Now,  observe,  this  provides  a  check  and  control  to  the  husband; 
it  prevents  the  wife  from  misspending  the  money  ;  it  secures  the  appropriation  of  the 
money  to  its  natural  and  original  purpose;  and  it  is  for  that  view,  quite  as  much  as 
on  account  of  the  presumed  satisfaction  by  acquiescence,  that  the  Court  of  Chancery, 
on  principle,  and  by  a  settled  rule  on  the  subject,  will  not  allow  a  wife  to  claim  pin- 
money  beyond  a  year.     This  illustrates  the  reason  urged  by  Sir  Charles  Wetherell, 
and  the  distinction  he  justly  took  in  the  course  of  his  argument  between  the  represen- 
tative taking  the  money,  and  the  wife  herself  taking  it.     It  is  one  thing  to  say  that 
during  the  wife's  lifetime  a  j-ear's  arrear  shall  go  to  the  wife,  and  a  totally  different 
thing  to  say  that  the  Duke  of  Norfolk  shall  pay  the  wife's  personal  representative 
£1000.  The  Court  sees  that  the  Duke  of  Norfolk  will  have  some  interest  and  advantage 
in  having  paid  the  wife  £1000  of  arrear,  because  it  pays  the  milliner's  bills,  which, 
but  for  that,  he  is  liable  to  pay  :  if  she  has  run  up  £1000  of  debt  with  her  milliner 
for  dress,  or  with  her  jeweller  for  the  wear  and  tear  of  paraphernalia  ;    if   she  has 
incurred  a  bill  which  is  consistent  with  the  degree  and  station  of  the  duke  in  the 
Peerage, — he  might  be  compelled  by  an  action  at  law  to  pay  it.     But  if  the  pin-money 
is  paid  to  the  representative  of  the  wife,  the  duke  is  still  liable  to  the  action.     That 
forms  a  most  material  distinction  between  this  and  the  case  of  a  common  debt.     If 
I  have  a  debt  against  the  Duke  of  Norfolk,  it  is  quite  immaterial  to  him  whether  he 
pays  it  to  me  or  my  representatives  after  my  death  ;  because  if  he  pays  it  to  my  re- 
presentatives he  is  not  liable  to  pay  it  [251]  over  again  :  but  very  different  is  this 
debt  of  pin-money  ;  for  if  he  pays  it  to  his  duchess's  representative  the  year  after  her 
death,  he  is  liable  to  pay  to  the  duchess's  milliners,  if  they  bring  an  action  against 
him  the  day  after  he  has  paid  it  to  the  duchess's  personal  representative.     This  is 
a  convincing  proof  of  the  total  difference   between  the  two  cases.      It  illustrates 
strongly  that  which  is  the  foundation  of  my  opinion — the  difference  between  pin- 
money  and  other  claims  ;  but  it  also  answers,  and,  I  think,  irresistibly  answers,  the 
argument  urged  with  some  plausibility  for  the  Respondents,  that  if  the  money  due 
to  the  duchess  were  a  year's  arrear,  or  a  year  and  a  fraction's  arrear,  as  one  of  the 
cases  gives  it,  therefore  it  must  be  equally  due  to  the  duchess's  representatives.     No 
case  can  be  produced  which  shows  a  single  farthing  has  been  given  by  the  Court  of 
Chancery,  even  for  a  month's  arrear  of  pin-money,  to  the  wife's  representatives.     To 
the  wife  herself  it  has  been  given ;  to  her  representatives  never. 

I  have  dwelt  so  long  upon  this  topic,  not  merely  to  illustrate  the  distinction  I  take 
between  pin-money  and  other  separate  estate  of  the  wife,  but  for  another  reason 
also — because  it  carries  your  Lordships  a  good  way  in  tiie  argument  of  the  case  upon 
the  part  of  it  which  I  am  about  now  to  dispose  of,  and  materially  aids  Sir  Charles 
Wetherell's  contention  upon  the  other  part  of  the  case,  where  he  denies  altogether 
the  liability  even  for  one  year's  arrear  of  this  pin-money, — denies  that  the  personal 
representatives  of  the  duchess  have  a  right  to  claim  it  against  those  of  the  duke. 

I  proceed  to  apply  the  argument  to  the  first  part  of  the  case,  with  which  alone 
I  am  now  [252]  dealing.  It  is  surely  a  very  imperfect  view  which  is  taken  of  the 
foundation  of  the  cases  in  Chancery  allowing  a  year's  arrear  to  be  claimed  by  the  wife 
during  her  life,  to  say  that  this  is  owing  to  a  presumption  of  satisfaction  of  the  former 
years  :  I  think  that  is  not  the  only  foundation.  1  have  suggested  another,  from 
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the  nature  of  pin-money  ;  but  I  will  state  to  your  Lordships  a  ground  which  seems, 
in  the  present  case,  decisive  against  the  judgment  of  his  Honour  :  there  is  a  presump- 
tion of  actual  satisfaction  of  the  party's  demand  in  this  way.  The  wife  having  the 
pin-money  allowed  her  for  the  purpose  of  her  apparel  and  pocket-money,  the  Court 
says,  "  We  will  not  suppose  you  to  be  above  a  year  without  the  means  of  dressing 
"  yourself  according  to  your  rank,  or  paying  your  tradesmen's  bills  ;  but  we  will 
"  suppose  that  the  year  before,  and  in  all  preceding  years,  they  were  paid  by  the 
"  husband  ;  and  we  know  that  if  he  has  not  paid  them,  he  is  liable  to  pay  them,  being 
"  for  necessaries,  according  to  his  state  and  degree."  Can  any  person  doubt,  who 
considers  the  subject,  that  precisely  the  same  presumption  is  applicable  to  the  case  of 
this  noble  lady  as  to  the  case  of  any  wife  who  might  have  been  of  sane  mind  all  her 
life  1  It  is  true,  the  duchess  was  of  non-sane  mind  and  memory  ;  it  is  true  that  the 
inquisition  declares  this  affliction  to  have  begun  in  1782.  But  is  a  lunatic  incapable 
of  receiving  monies  paid  1  or,  putting  monies  paid  out  of  the  case,  is  a  wife,  because 
she  is  a  lunatic,  incapable  of  receiving  the  benefits  of  the  expenditure  of  money  1  May 
not  money  be  expended  for  her  1  Might  not  the  duke  pay  her  milliners'  bills  1  Might 
he  not  pay  for  the  [253]  ornaments  of  the  person,  decked  in  them  to  his  credit  and 
her  own  'I  Might  not  all  this  happen  year  after  year  just  as  much  if  she  were  lunatic 
as  if  she  were  of  sound  mind  ?  The  argument  for  the  Respondent  is  this,  you  cannot 
presimie  satisfaction,  because  she  cannot  release  a  debt,  being  a  lunatic  ;  you  cannot 
presume  silence  to  be  acquiescence,  or  an  abandonment  or  waiver  of  her  claim,  because 
silence  in  a  lunatic  would  not  make  that  claim  amount  absolutely  to  any  thing.  I 
agree  that,  generally  speaking,  it  does  not  :  but  there  is  another  principle,  there  is 
another  presumption  to  be  taken  into  the  account,  which  is  applicable  to  the  case ; 
and  that  is  the  ground  upon  which  the  Court  acts,  in  giving  nothing  beyond  the  year, 
or  at  most  the  year  and  fraction  :  the  presumption  is  this,  that  the  money  has  been 
paid,  if  not  directly  to  the  wife  in  money,  yet  received  in  bills  paid  by  the  husband,  or 
incurred  for  necessaries  or  ornaments  for  the  use  of  the  wife's  person.  Will  any  man 
contend  that  such  a  principle  of  decision  does  not  apply  to  the  case  of  a  lunatic  ?  Can 
it  be  doubted  that  a  lunatic  may  receive  payment  by  the  discharge  of  her  milhners' 
bills,  and  thereby  satisfy  a  demand  for  pin-money  ?  Pin-money  is,  in  its  nature,  for 
the  use  and  purpose  of  paying  these  milliners'  bills  ;  the  only  difference  is,  that  the 
Duke  of  Norfolk,  instead  of  paying  over  to  his  duchess  money  wherewith  she  might 
pay  her  milliner,  paid  her  milliner,  and  saved  her  the  trouble  of  transmitting  the  sum. 
The  law,  on  this  point  at  least,  is  as  clear  both  in  Equity,  and  in  Lunacy,  and  at 
Common  Law,  as  that  a  man's  eldest  legitimate  son  is  his  heir  to  freehold  land.  A 
lunatic  cannot  bind  himself  by  bond,  I  admit  ;  a  lunatic  [254]  cannot  bind  himself 
by  bill ;  a  lunatic  cannot  release  a  debt  by  specialty  ;  a  lunatic  cannot  be  a  conusor 
in  statute  merchant,  staple,  a  judgment,  warrant  of  attorney,  or  any  other  security  : 
but,  that  a  lunatic  cannot  receive  payment  of  a  debt  ;  that  a  lunatic  cannot  receive 
monies'  worth,  and  thereby  make  himself,  his  executors,  and  administrators,  that 
is,  his  assets,  liable  in  discharge  for  what  he  has  received, — I  hear  to-day,  for  the  first 
time.  I  do  not  say  that  I  hear  it  broadly  stated,  because  the  learned  counsel  are  too 
good  lawyers  to  state  such  a  proposition  directly,  but  I  hear  it  assumed  ;  I  hear 
arguments  built  on  the  assumption,  which,  but  for  that  assumption,  crumble  into 
pieces  the  moment  you  touch  them.  It  is  the  foundation  of  the  whole  of  those 
arguments.  I  constantly  pressed  the  learned  counsel  to  say  what  possibility  there 
was  of  distinguishing  the  case  of  the  duchess,  being  a  lunatic,  from  that  of  any 
other  wife,  not  being  a  lunatic,  in  respect  of  the  presumption  of  payment  of  milliners' 
bills,  and  upon  the  position  that  the  duke,  the  husband,  was  not  bound  to  pay  twice 
over  the  money  provided  for  the  payment  of  these  bills,  and  I  think  I  received  not 
only  no  satisfactory  answer,  but  no  answer  at  all.  I  generally  received  an  argument 
upon  another  part  of  the  case  in  answer  to  those  inquiries. 

In  the  case  of  Lord  Portsmouth,*  a  heavy  bill  was  made  the  subject  of  an  action 
by  a  coachmaker  against  his  committee,  for  whom  I  was  of  counsel.  The  Earl  was 
an  undoubted  lunatic  ;  an  inquisition,  after  much  litigation,  had  been  found ;  the 
jury  had  carried  back  their  finding  beyond  the  period  of  the  eoachmaker's  bill,  con- 
[255]-sequently  the  production  of  that  inquisition  was  primH,  facie  evidence  of  the 

*  Bagster  v.  E.  Portsmouth,  5  B.  &.  C.  170. 
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lunacy.  The  jury  found  for  the  IHaintifi',  under  the  direction  of  the  Lord  ChiefjJustice  ; 
and  the  Court  afterwards  refused  to  disturb  the  verdict,  holding  that  the  committee 
were  bound  to  pay,  notwithstanding  the  finding  upon  the  inquisition.  A  case  oc- 
curred a  year  after  at  York,  to  the  same  effect.  There  we  set  ujj  a  defence  of  lunacy, 
and  Mr.  Justice  Bayley  would  hardly  allow  the  objection  to  be  raised.  He  said, "  You 
"  cannot  stultify  yourselves  in  this  way  :  Is  a  man  of  doubtful  sanity  to  go  about 
"  dealing  witli  honest  tradesmen,  and  to  say  afterwards  he  will  set  uji  his  lunacy  to 
"  avoid  paying  the  bill  ?  There  is  nothing  extravagant  in  this  bill :  there  was  nothing 
"  to  give  the  party  notice  that  he  was  dealing  with  a  madman  ;  he  got  the  goods 
"  delivered  to  him."  A  verdict  was  recovered,  and  the  defendants  never  sought  to 
set  it  aside. 

The  practice  is  the  same  in  lunacy.  Nothing  is  more  conjmon  than  for  the 
Chancellor  to  confirm  a  Master's  report,  making  allowances  to  A.  B.  for  monies  paid 
for  the  use  of  the  lunatic ;  to  C.  D.  for  having  maintained  the  lunatic  ;  to  E.  F.  for 
having  clothed  the  lunatic.  Upon  what  ground  are  all  these  allowances  made  1  Not 
from  kindness,  not  from  charity,  not  for  the  convenience  of  the  parties  ;  but  because 
they  are  debts  ;  because  in  the  eye  of  that  court — be  it  a  court  of  law,  or  a  court  of 
equity,  or  the  C'hancellor  sitting  in  lunacy, — they  are  valid  debts  incurred  by  the 
unfortunate  insane  person,  and  are  discharged  by  the  justice  of  the  Court.  It  is 
certainly  done  not  for  the  interest  of  the  lunatic,  because  that  would  be  [256]  better 
consulted  by  rejecting  the  claim  and  by  saying,  "  Why  did  you  throw  away  your 
"  money  or  your  care  on  an  insane  person,  who  had  not  the  power  of  paying  you 
"  or  binding  himself  to  pay  you,  and  who  could  give  or  take  no  release  for  it  1  " 

Now  these  cases  can,  upon  no  conceivable  principle,  be  distinguished  from  the 
one  I  am  now  arguing  :  for  they  all  show  that  the  lunatic, — whose  silence  would 
be  no  consent ;  whose  acquiescence  would  not  be  a  waiver  ;  whose  obligation  by  a 
bond  would  not  bind  him  ;  whose  conusance  of  a  judgment  would  not  bind  him  to 
the  conusee, — may  nevertheless,  by  receiving  the  property  of  another,  and  using 
it  for  his  own  benefit,  or,  as  in  this  case,  receiving  clothes,  or  the  value  in  payment 
for  millinery  or  repairs  of  articles  of  dress,  can  yet  s  far  bind  himself  to  the  person 
who  pays  for  the  goods,  as  to  enable  him  to  set  off  the  money  so  paid  for  the  lunatic 
against  a  claim  in  pari  materia,  tliat  is,  against  a  claim  of  money,  which  was  provided 
as  the  alternative  of  his  not  paying  for  the  goods.  The  duke  pays  for  the  dress  instead 
of  paying  the  £1000  a  year  ;  and  the  pai'ty  being  a  lunatic  is  no  more  reason  for 
refusing  him  the  power  to  set  off  money  so  paid  to  the  milliners,  than  if  she  were  a 
person  of  sound  mind,  where  ex  concessis  it  is  quite  clear  it  would  be  set  off'.  I  feel 
no  doubt  whatever  upon  this  point,  and  have  no  hesitation  in  pronouncing  my  opinion 
that  as  regards  the  judgment  of  the  Vice-Chancellor,  it  cannot  stand  ;  that  the  case 
must  at  all  events  go  back  to  the  Master,  with  power  to  the  personal  representatives 
of  his  grace  the  late  Duke  of  Norfolk  to  set  oft'  whatever  may  be  proved  to  [257]  have 
been  properly  jJaid  by  him  in  respect  of  the  lunatic. 

Upon  the  other  question,  Whether  there  is  any  claim  at  all  upon  the  part  of 
the  representatives,  I  profess  to  have  an  inclination  of  opinion  also  favourable  to  the 
Appellant.  I  have  stated  generally  the  grounds  upon  which  I  distinguish  pin-money 
from  all  other  debts ;  upon  these  grounds,  as  at  present  advised,  I  incline  to  reject 
altogether  this  claim  of  pin-money  by  the  personal  representatives  of  the  duchess 
against  the  duke's  representatives,  as  inconsistent  with  the  nature  of  the  thing.  But 
this  part  of  the  case  is  of  the  first  impression.  I  have  heard  the  arguments  urged 
for  the  Respondent  with  very  great  ability  by  both  the  Solicitor-General  and  Mr. 
Stuart,  who  have  done  all  possible  justice  to  their  clients  ;  and  I  wish  to  be  assisted  by 
the  reply  of  the  learned  counsel  for  the  Appellant. 

Before  concluding  these  observations,  and  closing  them  with  the  proposition  1 
am  about  to  throw  out  to  the  parties,  I  shall  add  another  observation  which  may 
illustrate  the  distinction  between  pin-money  and  other  property  of  the  wife.  I  have 
shown  the  distinction  between  a  claim  of  pin-money  and  debts  claimed  by  a  .stranger 
creditor  against  a  stranger  debtor.  But  observe  also  the  material  difl'erence  between 
this  case  of  pin-money  in  all  its  incidents  as  well  as  in  its  nature.  Observe  the  ditt'erent 
way  in  which  the  Court  deals  witli  it  and  with  money  settled  to  the  separate  use  of 
the  wife.  I  was  surprised  to  hear  it  said  that  these  cases  are  subject  to  the  snme  riile 
as  if  they  were  pin-money  ;  that  the  claim  of  the  wife  is  confined  to  a  year  in  the  cases 
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of  separate  [258]  estate.  Can  any  body  seriously  maintain  tliat  as  a  proposition 
of  law  1  Suppose  I  settle  upon  a  wife,  with  no  reference  to  pin-money,  £1001)  a  year, 
to  her  sole  and  separate  use,  her  receipts  only  to  be  a  discharge,  and  not  mine  ;  under 
her  power  alone  to  be  recoverable,  and  exempted  entirely  from  my  control ;  and 
suppose  that  I  vest  this  fund  in  trustees  for  that  purpose, — can  any  one  doubt  that 
the  wife,  who  had  not  received  six  years  of  that  annuity,  would  have  a  right  to  recover 
the  arrear  ]  Can  it  be  contended  that  the  wife's  claim  would  be  confined  to  a  single 
year  1  Clearly  the  trustees  would  be  bound  to  see  that  tlie  whole  amount  was  paid 
to  her.  That  is  the  difference  between  this  provision  and  pin-money,  which  is  con- 
fined to  a  year  and  a  fraction.  Why  ?  Manifestly  f<_>r  the  reason  already  given, 
and  which  grows  out  of  the  peculiar  nature  of  pin-money,  not  only  distinguishing 
it  from  all  other  debts,  but  distinguishing  it  from  other  separate  estate  of  the  wife. 

These  are  the  observations  which  I  have  now  to  throw  out.  1  have  spoken  with 
distrust  of  my  opinion  upon  one  part  of  the  case,  and  stated  it  as  only  the  leaning 
of  my  opinion.  But  I  expect  to  have  more  light  furnished  by  the  argument  in  reply. 
If  I  eventually  entertain  any  doubt,  I  shall  consult  the  noble  and  learned  Lord  who 
presided  so  long  in  the  Court  of  Chancery.  I  have  taken  a  full  note  of  the  argument 
and  of  the  cases  which  have  been  cited,  and  I  shall  be  able  to  refer  him  to  the  particulars. 

I  close  these  observations  with  a  suggestion  to  the  learned  counsel  for  the  Appel- 
lant, to  consider  whether  they  will  be  satisfied  to  take  an  immediate  [259]  reversal, 
with  a  remit  to  the  Court  below  to  send  it  back  to  the  Master  with  instructions ;  or 
whether  they  will  argue  the  case  on  the  larger  footing  which  I  have  now  thrown  out. 
If  they  are  satisfied  with  the  first  proposition,  there  will  be  an  end  of  the  discussion. 

Sir  Charles  Wetherell  contended  for  the  entire  discharge,  and  was  heard  in  reply 
on  the  30th  of  June. 

(.30th  June.)  The  Lord  Chancellor.* — This  is  a  case  of  great  importance,  deeply 
affecting  every  person  in  that  high  station,  and  possessing  those  large  revenues  which 
your  Lordships  enjoy, — I  mean  the  question  of  pin-monej^ ;  and  consequently  it  was 
my  duty  to  see  that  it  should  receive  the  most  ample  discussion ;  more  especially 
as  I  felt  that  it  was  quite  impossible  for  me,  upon  the  best  consideration  I  could  give 
the  case,  to  arrive  at  the  same  conclusions  in  all  respects  as  that  to  which  the  Court 
below  had  come,  and  inasmuch  also  as  this  is  a  case,  in  many  respects,  novel,  there 
being  little  or  nothing  of  authority  upon  it  in  the  books.  It  is  wonderful,  indeed,  how 
little  there  is  to  be  found  upon  the  subject  of  pin-money,  notwithstanding  its  occurring 
almost  every  time  that  a  marriage  takes  place  among  persons  of  large  fortune.  You 
cannot  even  get  a  definition  from  the  bot)ks  upon  which  you  can  rely  ;  you  cannot 
trace  the  line  which  divides  it  fr<im  the  separate  property  of  the  wife  with  any  dis- 
tinctness, or  in  a  way  on  which  you  can  depend  ;  and  as  to  authority  either  of  decisions 
or  dicta  of  text  writers,  or  obiter  dicta  of  judges,  there  is  nothing  that  furnishes  a 
clear  and  steady  [260]  light  on  the  subject :  the  cases  running  from  pin-money  into 
separate  estate,  and  from  separate  estate  into  pin-money,  in  such  a  way,  that  when 
a  text  writer  quotes  a  case,  Brodie  v.  Barry,t  for  instance,  in  support  of  a  doctrine 
touching  pin-money,  you  look  at  the  book,  and  find  it  has  nothing  to  do  with  pin- 
money,  and  does  not  support  the  proposition  for  which  it  is  cited. 

I  remain  of  opinion  that  this  decree  cannot  stand.  The  Duchess  of  Norfolk  having 
been  thirty-two  years  insane,  and  the  Duke  having,  for  the  whole  of  that  long  period 
of  time,  not  only  paid  the  expence  of  her  establishment  with  a  munificence  and  liber- 
ality adequate  to  the  station  of  so  great  an  heiress,  who  became  too.  as  his  wife,  the  first 
lady  in  rank  under  the  blood  royal ;  but  having  also,  beyond  a  doubt,  paid  all  the 
personal  expenses  of  her  grace,  for  pocket-money,  for  trinkets,  for  millinery,  in  short, 
every  thing  on  account  of  which  pin-money  is  generally  supposed  to  be  provided — 
her  executors,  after  her  death,  claim  £32.000  as  arrears  of  pin-mone\-,  she  having 
survived  the  duke  five  years,  during  which  she  had  her  ample  jointure  of  £2000  a 
year  out  of  the  duke's  estate,  beside  her  own  private  fortune  of  £11,000  or  £12,000 
a  year — all,  in  consequence  of  the  lunacy,  accumulating.  Her  representatives  pro- 
ceeded, in  the  exercise  of  a  duty  which  they  could  not,  perhaps,  avoid,  as  it  was  con- 
sidered a  question  fit  to  raise  by  Lord  Eldon,  who  suggested  that  the  opinion  of  the 
Court  should  bo  taken  upon  it.     To  this  demand  the  executors  of  the  duke  answer, 

*  At  the  conclusion  of  the  reply.  f  2  Ves.  &  B.  3G. 
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You  iMiiiiiit  lioili  li.ivc  till'  piii-iiHUii'v.  and  alsn  liavi^  tlic  iIuNcId  pay  nut  nf  his  nwn 
pocket  [261]  tor  the  very  tilings  to  provide  which  pin-money  was  given.  1  also  take 
leave  to  atld,  that  a  distinction  on  the  subject  of  |)in money  must  be  taken.  'I'hcro 
is  no  c;isc  in  the  books  in  which  pin-money  lias  be(Mi  given,  not  ovfiu  for  one  year, 
in  any  case  to  the  representatives  of  the  wife,  for  this  obvious  raison,  from  the  nature 
of  pin-money,  because  it  was  meant  not  for  the  sustentation  of  the  wife,  but  for  the 
dress  and  ornament  of  the  wife  in  a  station  suitable  to  the  degree  of  the  husband. 
So  that  the  Court  gives  tlie  arrear  to  the  wife  of  a  yeiir  or  a  year  and  a  quarter;  because 
if  it  be  not  given  to  the  wife,  the  husband  is  liable  to  pay  her  debt  for  neces.saries 
according  to  her  degree,  and  he  advancers  the  money  to  her  in  order  that  he  may 
exonerate  himself  from  payment  for  tliose  ne<;essaries.  But  if  the  wife  dies,  and  her 
personal  representatives  make  the  claim  (and  this  doe,s  not  appear  to  have  been  con- 
sidered in  the  Court  below),  the  husliand  or  liis  re])respntative  paying  the  arrear  to 
the  wife's  personal  rcprcseutativ&s  does  not  in  the  least  exonerate  the  husband  or 
his  estate,  because  lie  or  his  representative  is  just  as  liable  to  pay  for  necessaries  accord- 
ing to  the  husband's  rank,  as  if  he  had  not  paid  the  amount  to  the  personal  repre- 
sentatives of  the  wife.  I  liave,  tlierefore,  no  doubt  whatever  that  you  cannot  allow 
the  £32. 000  without  an  account.  The  decree  below  says  they  are  to  have  tlie  whole 
£32,000  without  any  account ;  so  that  even  if  the  duke  had  paid  £2000  a  year  for 
expenditure  of  the  wife  in  the  nature  of  pin-money  expenses,  not  one  farthing  of 
that  can  be  deducted.  At  all  events,  therefore,  there  must  be  an  account  in  the 
Master's  office,  and  credit  allowed  for  pin-money  [262]  expenses,  in  so  far  as  tlie 
duke's  representatives  shall  be  able  to  prove,  to  the  satisfaction  of  the  Master,  that 
he  had  paid  those  pin-money  expenses. 

There  remain  two  other  questions  which  I  must  crave  time  to  consider  further. 
On  the  fir.st  quastion,  to  which  I  have  already  spoken,  1  have  no  doubt  ;  but  on  the 
other  two  ray  opinion  is  not  so  clear,  especially  on  the  third.  Whether  there  can  be 
any  claim  at  all  for  pin-money  'l  Whether  there  should  be  allowed  a  year,  or  a  year 
and  a  fraction,  to  the  executors,  in  respect  of  which  year,  or  year  and  a  fraction,  the 
cases  have  allowed  it  to  the  wife  herself  1  That  is  a  point  upon  which,  as  there  is 
no  case  or  authority  either  way,  I  wish  to  have  time  for  considering  it.  With  this 
view  I  shall  move  your  Lordships  that  the  further  consideration  of  the  case  be  post- 
poned ;  wishing  only  to  state,  that,  if  the  decision  below  shall  stand,  and  the  doctrine 
be  recognized  that  the  wife  may  accumulate  her  pin-money  while  the  husband  pays 
her  bills,  and  may  then  leave  the  accumulation  to  others,  the  .sooner  that  doctrine 
is  known  the  better  ;  for  I  am  quite  sure,  that  instead  of  allowing  £1200  or  £1500 
a  year,  or  £1000  a  year,  which  was  the  case  in  this  great  family  settlement,  a  much 
smaller,  and  a  conditional  allowance  only,  will  in  most  instances  be  made. 

(11th  July.)  The  Lord  Chancellor. — This  question  turns  upon  a  claim  made  by 
the  personal  representatives  of  her  grace  the  late  Duchess  of  Norfolk,  for  the  arrears 
of  her  grace's  pin-money,  settled  upon  her  at  her  marriage,  by  his  grace  the  late  Duke 
of  Norfolk,  which  marriage  was  had  some  years  pre-[263]-vious  to  the  unfortunate 
event  that  gave  rise  to  the  present  proceedings,  namely,  her  grace's  aberration  of 
mind,  amounting  nearly  to  a  state  of  lunacy,  which,  however,  in  consequence  of  the 
care  and  attention  she  received  from  her  noble  husband,  did  not  lead  to  the  necessity 
of  taking  out  a  commission  during  his  life,  but  which  afterwards  ended,  upon  his 
grace's  death,  in  a  commission  being  taken  out  in  the  year  1816,  his  grace  having 
died  in  the  year  1815,  and  her  grace  having  survived  the  duke  four  or  five  years. 

In  the  course  of  some  proceedings  which  afterwards  took  place  in  the  Court  of 
Chancery,  a  sugge.stion  was  made  which  led  to  the  filing  of  a  bill  by  the  duchess's 
representatives.  This  gave  rise  to  his  Honour's  decision,  that  an  account  should 
be  taken  by  the  Master  in  the  cause  of  the  arrears  due  for  pin-money  from  the  year 
1782  till  the  time  of  the  death  of  his  grace;  and  no  further  direction  was  given  of 
any  other  account  to  be  taken,  or  any  credit  to  be  given  to  the  duke's  estate  for  any 
monies  that  might  have  been  paid  in  r&spect  of  those  expenses  to  provide  for  which 
the  pin-money  was  settled. 

Very  early  in  the  argument  of  this  case,  1  entertained  an  impression  that  this 
decree  could  not  stand;  that  it  was  clearly  erroneous  to  say  that  whatever  had  been 
paid  by  the  duke  was  immaterial, — to  hold  that  no  payment  was  to  be  carried  to 
the  account, — that  if  the  very  money  itself  had  been  received  by  her  grace  during 
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tliat  time,  it  should  not  l)e  taken  into  the  account ;  and  to  say  that  no  account  sliould 
be  taken  of  thepin -money  expenses  defrayed  by  the  duke  during  those  thirty-two  years 
appeared  manifestly  erroneous  also  ;  for  [264]  this  was  merely  a  reference  to  the 
Master  to  multiply  £1000  by  32,  and  to  give  the  whole  to  the  duch&ss's  representatives. 

This  opinion  was  confirmed  in  the  course  of  the  argument,  which  left  me  with  a 
very  decided  opinion,  which  I  stated,  for  the  convenience  of  the  parties,  in  the  hearing 
of  the  counsel  on  both  sides  ;  and  I  made  a  proposition  to  the  learned  counsel  for  the 
Appellant,  that  if  they  would  be  satisfied  with  a  declaration,  and  remitting  it  to  the 
Court  below  with  that  declaration,  so  as  to  take  an  account  in  the  Master's  office 
of  the  payments  made  for  pin-money  expenses,  then,  without  calling  upon  them  to 
reply  to  the  elaborate  and  ingenious  arguments  upon  the  other  side,  I  should  have 
no  hesitation  in  moving  your  Lordships  to  make  such  an  order. 

As,  however,  I  had  plainly  indicated  the  leaning  of  my  opinion  upon  the  rest 
of  the  case,  I  was  not  surprised  at  the  learned  counsel  preferring  the  other  alternative, 
and  going  on  with  the  reply.  I  then  again  went  into  the  subject,  and  I  was  glad 
to  have  an  opportunity  of  doing  it  in  the  presence  of  an  unusually  great  number  of 
your  Lordships,  greater  than  I  almost  ever  saw  at  any  judicial  proceeding,  from  the 
accident  of  the  case  having  been  protracted  to  the  hour  of  the  day  at  which  your 
Lordships  usually  sit  for  the  ordinary  business  of  the  House.  I  have  since  held  com- 
niunication  with  a  number  of  those  noble  persons  whose  opinions  are  entitled  to  great 
weight,  and  I  find  that  my  impression  respecting  the  nature  of  pin-money  is  by  no 
means  confined  to  myself  ;  that  the  view  I  had  formed  of  it  is  the  universally  pre- 
valent view  among  all  who  have  considered  the  matter. 

[265]  Upon  a  subject  of  this  sort,  where  authority  is  so  scanty  that  you  hardly  ca  n 
find  any  dictuvi  as  to  the  purposes  to  which  pin-money  is  devoted,  lam  far  from  think- 
ing little  of  the  general  sense  of  your  Lordships,  who  are  the  persons  of  all  others 
most  conversant  with  the  nature  and  object  of  pin-money,  and  whose  settlements  are 
made  with  reference,  in  some  degree  at  least,  to  the  amount  of  pin-money.  It  is 
a  very  material  fact,  in  a  case  where  authority  is  so  little  to  be  had,  that  the  general 
opinion  of  all  those  who  give  pin-money,  either  to  their  own  wives,  or  to  the  wives 
of  their  sons,  upon  marriage,  should  be  entirely  coincident  with  the  view  to  which 
the  argument  had  led  ;  namely,  that  it  is  a  sum  allowed  to  save  the  trouble  of  a  con- 
stant recurrence  by  the  wife  to  the  husband  upon  eveiy  occasion  of  a  milliner's  bill, 
upon  every  occasion  of  a  jeweller's  account  coming  in, — I  mean  not  the  jeweller's 
account  for  the  jewels,  because  that  is  a  very  different  question,- — but  I  mean  for  the 
repair  and  the  wear  and  tear  of  trinkets,  and  for  pocket-money,  and  things  of  that 
sort ;  I  do  not  of  course  mean  the  carriage,  and  the  house,  and  the  gardens,  but  the 
ordinary  personal  expenses.  It  is  in  order  to  avoid  the  necessity  of  a  perpetual  re- 
currence by  the  wife  to  the  husband,  that  a  sum  of  money  is  settled  at  the  marriage, 
which  is  to  be  set  apart  to  the  use  of  the  wife,  for  the  purpose  of  bearing  those  per- 
sonal expenses. 

I  stated  the  consequences  of  this  doctrine,  and  that  they  appeared  to  exclude  the 
claim,  and  left  little  or  no  doubt  upon  the  question,  save  upon  one  part  of  it ;  and 
that  is,  how  far  personal  representativas  were  entitled  to  go  back  a  year,  or  a  year 
[266]  and  a  fraction.  I  stated  the  reasons  why  I  considered  in  the  first  place  that 
the  nature  of  pin-money  excluded  the  claim,  by  whomsoever  made,  for  the  by-gone 
thirty-two  years  ;  and  that  in  the  next  place  the  nature  of  pin-money  seemed  also 
to  exclude  a  claim  by  personal  representatives  even  for  the  small  portion  of  the  period. 
I  stated  the  reason  why  the  proposition  of  exclusion,  both  as  to  the  large  and  as  to 
the  lesser  extent,  seemed  to  follow  from  the  nature  of  pin-money. 

I  took  time  to  consider  this  :  the  r&sult  has  been  to  confirm  my  opinion  upon  both 
the  points ;  and  I  will  shortly  state  the  grounds.  First,  with  respect  to  the  whole 
period, — shall  it  be  said  that  the  money  allotted  to  the  wife  is  so  allotted  to  her  that 
she  may  consider  it  as  a  sum  given  her  every  year  to  do  with  as  she  pleases  ?  that  her 
grace  of  Norfolk,  the  first  lady  in  England  after  the  blood  royal,  who  takes  precedence 
of  all  the  king's  female  subjects  (while  her  husband  is  preceded  by  several  from  official 
rank)  ;  shall  it  be  said  that  this  great  lady  may  dress  herself  Hke  a  peasant's  wife, — 
may  lay  out  £10  by  the  year  upon  her  own  personal  expenses, — may  give  no  monies 
either  in  charity  to  the  poor,  or  in  lan/esse  to  her  servants,  her  attendants,  or  her 
maidens  ?     In  former  times,  when  pin-money  was  first  introduced,  the  Duchess  of 
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Norfolk  had  ladies  in  waiting,  esquires'  wives  and  barons'  daughters,  just  as  tlie 
Queen  of  England  has  at  this  day.  The  less  aristocratic  habits  of  niodftrn  times  have 
altered  that;  but  pin-money  was  invented  in  days  when  the  Duchess  of  Norfolk 
was  more  like  a  princess  than  a  subject.  Shall  it  bo  said,  then,  that  this  great  lady 
is  to  give  no  largesse  to  any  of  hor  attendants  or  her  servants — [267]  that  she  may 
dress  herself  either  so  that  she  shall  not  be  admitted  at  court,  or  so  that  she  shall 
never  appear  at  a  county  meeting,  an  assize,  or  a  ball,  or  upon  any  of  those  occasions 
when  the  nobility  of  the  countrj-  show  themselves  among  their  fellow  subjects — that 
she  may  dress  herself  in  such  a  manner  that  she  shall  not  be  able  to  show  her  face 
at  those  places  of  resort,  or  so  that  if  she  appears  her  noble  consort  shall  be  ashamed 
of  seeing  her  there,  and  of  avowing  his  connection  with  her — that  she  may  in  every 
respect  spare  every  expense  upon  her  person  and  hoard  her  pin-money, — that  she 
has  a  right  to  do  so,  in  neglect  of  the  rank  and  in  spite  of  the  authority  of  her  husband  ; 
and  when  her  husband  dies  that  she  may  claim,  or  when  she  dies  that  her  representa- 
tives may  claim,  the  whole  arrears  of  this  money,  as  if  it  had  been  set  apart  as  an 
annuity,  of  which  she  has  a  right  to  the  sole  and  separate  use,  and  to  the  arrears  of 
which  she  has  ju.st  as  good  a  right  as  her  husband  has  to  the  residue  of  the  estate  upon 
which  that  annuity  stands  charged  l  Is  that  a  tenable  proposition  1  Because  the 
principle  of  this  decree  cannot  stop  short  of  that  proposition  :  they  must  either  main- 
tain that,  or  they  are  out  of  Court,  and  can  maintain  nothing. 

I  deny  that  such  is  the  nature  of  this  provision.  It  is  meant  for  the  wife's  ex- 
penditure on  her  person — it  is  to  meet  her  personal  expenses,  and  to  deck  her  person 
suitably  to  her  husband's  dignity,  that  is,  suitably  to  the  rank  and  station  of  his  wife. 
It  is  a  fund  which  she  may  be  made  to  spend  during  the  coverture  by  the  intercession 
and  advice,  and  at  the  instance  of  her  husband.  1  will  not  go  so  far  as  to  say,  because 
it  is  not  necessary  for  the  [268]  purpose  of  this  argument,  that  he  might  hold  back 
her  pin-money  if  she  did  not  attire  herself  in  a  becoming  way.  I  should  not  be  afraid, 
however,  of  stretching  the  proposition  to  that  extent  ;  but  1  am  not  bound  here  to 
do  so,  because  if  during  her  coverture  a  claim  were  made  by  her  (and  this  is  one  dis- 
tinction between  the  claim  of  the  wife  and  the  claim  of  her  personal  representatives 
after  her  death),  the  absurd  and  incredible  state  of  things  that  I  have  put,  as  the 
consequence  of  their  argument, — the  case  of  her  attiring  herself  in  an  unbecoming 
manner, — never  could  happen  if  the  pin-money  is  only  to  be  claimed  by  herself  ;  for 
in  that  case  the  duke  would  of  course  say,  "  If  you  do  not  dress  as  you  ought  to  do, 
"  what  occasion  have  you  for  pin-money  1 "  He  need  not  refuse,  but  he  remonstrates ; 
he  uses  that  influence  which  the  law  supposes  him  legitimately  to  have  over  his  wife, 
and  sees  that  the  fund  is  duly  expended  for  its  proper  purpose. 

Now  the  purpose  is  not  the  purpose  of  the  wife  alone  ;  it  is  for  the  establishment ; 
it  is  for  the  joint  concern  ;  it  is  for  the  maintenance  of  the  common  dignity  ;  it  is 
for  the  support  of  that  family  whose  brightest  ornament  very  probably  is  the  wife ; 
whose  support  and  .strength  is  the  husband,  but  whose  ornament  is  the  wife.  It  is 
to  support  the  dignity  and  splendour  of  the  joint  establishment,  consisting  of  husband 
and  wife,  that  part  of  the  whole  expenditure  is  for  the  support  of  the  wife  herself. 
Then  does  it  not  follow  from  thence  that  the  husband  has  a  direct  interest  in  the  ex- 
penditure of  the  pin-money  ?  He  has  a  right  to  have  the  pleasure  of  it,  to  have  the 
credit  of  it,  to  be  spared  the  eyesore  of  a  wife  appearing  [269]  as  misbecomes  his  station 
— that  is  the  d&stination  and  the  object  of  pin-money. 

Having  stated  the  principle,  I  have  now  to  shew  its  application  to  the  two  branches 
of  this  ca.se  ;  the  one  relating  to  the  thirty-two  years,  and  the  other  to  the  year,  or 
the  year  and  a  quarter.  1  say  it  foUows  from  the  principle  as  to  the  first  point,  that 
if  during  the  longer  period  the  expenses  of  her  person,  and  the  demands  upon  her 
pocket  for  those  things  to  which  pocket-money  is  apphcable,  have  been  defrayed  by  the 
husband ;  if  he  has  not  only  kept,  during  her  unfortunate  illness,  a  separate  estab- 
lishment for  her,  providing  for  those  expenses  from  which  pin-money  stands  apart, 
— as  house  and  garden,  servants,  carriage  and  horses, — but  has  also,  during  all  that 
time,  paid  all  the  milliners'  bills,  all  the  wear  and  tear  of  trinkets,  all  the  little  expenses 
of  pocket-money, — then,  I  say,  that  even  if  she  were  alive,  and  came  for  an  account, 
she  could  not  have  it  both  in  the  one  way  and  in  the  other  ;  she  could  not  have  it 
both  in  kind  and  in  money  ;  she  could  not  have  the  bills  paid  for  her,  and  the  money 
paid  to  her  which  was  originally  settled  upon  her  for  the  sole  purpose  of  paying  those 
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bills.  That  1  hold  to  be  a  perfectly  clear  proposition.  Yet,  no  account  wliatever 
has  been  directed  on  that  principle  in  the  decree  referring  it  to  the  Master  to  take 
an  account ;  and  it  is  not  denied  that  those  expenses  were  paid  by  the  duke  during 
the  coverture. 

In  the  next  place,  there  is  this  material  observation,  which  applies  to  both  branches 
of  the  case,  and,  in  my  view,  disposes  of  the  whole.  If  she  comes  forward,  and  makes 
the  claim  during  coverture,  of  course  the  husband  takes  care  that  [270]  the  bills 
are  paid,  and  he  has  an  opportunity  of  controlling  her  ;  so  that  she  shall  not  go  and 
game,  for  example,  with  her  pin-money,  and  leave  him  to  pay  her  milliners'  bills. 
But  if  the  same  claim,  whether  it  be  for  thirty-two  years  or  for  twelve  months,  may 
be  made  by  her  personal  representatives  after  her  death,  either  upon  the  husband 
if  he  is  living,  or  upon  his  representatives  if  he  has  pre-deceased  her,  then  what  follows  1 
He  is  bound  to  pay  the  pin-money  ;  and  he  is  liable  to  the  bills  too.  because  the  husband 
is  liable  to  pay  the  bills  of  dressmakers,  and  other  such  persons,  provided  the  articles 
furnished  are  of  a  kind  suited  to  his  station  in  life.  That  is  the  meaning  which  the 
law  affixes  to  the  term  nece.ssaries ;  and  nothing  will  relieve  him  from  the  claim 
of  necessaries,  except  a  proof  (and  that  only  where  the  husband  is  living  apart  from 
the  wife)  that  they  are  separated,  that  he  has  made  an  allowance  adequate  to  her  sup- 
port, and,  as  the  late  cases  in  the  King's  Bench  have  determined,  that  he  has  actually 
paid  the  sum  allowed  for  her  separate  maintenance  ;  nothing  short  of  this  defeats 
the  claim  for  necessary  expenses.  Therefore,  the  duke's  representatives,  or  the  duke 
himself,  if  he  survived  her,  having  paid  the  pin-money  to  her  representatives,  would 
be  liable  to  pay  the  bills  for  which  that  pin-money  was  allotted. 

Can  it  be  contended  that  such  is  the  law  ?  Can  it  be  contended  that  it  is  con- 
sistent with  the  nature  of  this  provision  '?  It  might  as  well  be  said  that  pin-money 
means  an  annuity  set  apart,  a  separate  sum  set  apart  for  the  wife  during  the  coverture, 
which  she  may  use  as  she  pleases,  and  come  upon  her  husband  for  her  personal  expenses 
besides.  [271]  Such  a  proposition  cannot  be  maintained  in  any  consistency  with 
principle,  or  deduced  from  any  authority  that  can  be  referred  to  upon  the  subject. 

Upon  these  grounds  I  have  no  doubt  that  the  judgment  is  wrong.  I  have  stated 
several  others  upon  former  occasions,  and  upon  both  those  propositions  every  thing 
which  I  before  said  has  appeared  to  me,  upon  further  consideration,  to  be  well  founded. 
I  have  no  hesitation,  therefore,  in  recommending  to  your  Lordships  to  reverse  the 
decree  of  the  Court  below,  after  making  one  further  observation.  It  is  this, — that 
there  is  not  only  no  one  instance  shewn,  but  nothing  like  an  instance  of  pin-money 
having  been  allowed,  except  to  the  wife.  It  is  one  thing  to  allow  it  to  the  wife,  it  is 
another  thing  to  allow  it  to  the  wife's  representatives  ;  and,  should  we  affirm  this 
decree,  we  should  not  only  go  the  length  of  laying  it  down  that  pin-money  is  an  un- 
conditional provision,  and  that  all  that  the  husband  may  have  paid  for  the  wife  cannot 
be  set  off  against  the  claim,  whether  the  claim  be  made  during  the  wife's  lifetime 
or  after  her  decease  by  her  representatives  ;  but  we  should  be  affirming  another  pro- 
position for  the  first  time  :  we  should  be  making  a  precedent,  the  first  that  can  be 
shewn  to  exist,  of  a  claim  of  pin-money  to  any  extent  whatever  allowed  to  the  wife's 
personal  representatives  after  the  wife's  death;  and  I  am  not  prepared  to  advise 
your  Lordships  to  make  any  such  precedent.  It  would  be  going  further  than  any 
case  has  yet  gone;  it  would  be  contrary  to  every  principle  of  the  law  generally,  and 
to  the  whole  spirit  of  the  law  upon  this  subject. 
Decree  reversed. 

[272]  IRELAND. 

COURT  OF  EXCHEQUER. 

"William  Brown, — Appellant ;  William  F.  Fownes  Tighe  and  Daniel  Tigiie, 

— Rcsioondents  [1834]. 

[Mews'  Dig.  viii.  818,  823,  1U2.     S.C.  2  CI.  &  F.  390  ;  and,  in  Ex.,  Hayes,  158.     See 
Sicinburne  v.  Milburn,  1884,  9  A.  C.  847.] 
T.,  by  indenture  dated  in  1663,  demised  to  \V.  lands,  etc.  in  Ireland,  together 
with  the  mines,  timber,  etc.  to  make  sale,  etc.  thereof,  without  impeach- 
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luciit  of  waste,  Uk'  lessee,  his  executors,  ete.  jiluiiliii},',  troiii  time  to  time, 
500  trees  of  oak  niid  ash  in  the  room,  ete.  duriiin;  the  lease,  to  hold,  etc. 
for  a  term  of  ninety-eight  years,  at  a  rent  of  £15  sterling  for  the  first  three 
years,  and  £.'50  sterling  for  tlie  remainder  of  the  term  :  and  T.  covenanted 
that  he,  etc.,  npon  request,  would  "  from  time  to  time  renew  the  said  lease 
"  and  perfect  such  other  further  assurances  as  W.,  etc.  should  require, 
"  etc."  The  lease  also  contained  a  covenant  of  warranty  of  title,  etc.,  and 
that  in  case  of  eviction,  or  that  the  premises  should  be  wasted  in  war  or 
rebellion,  etc.  that  the  rent  should  cease  for  the  time. 

By  an  indenture  dated  in  1739,  reciting  the  original  lease  and  the  covenant 
for  renewal,  a  further  lease  for  ninety-eight  years,  recited  to  be  in  pursuance 
of  the  covenant,  etc.,  was  granted,  containing  a  similar  covenant. 

Upon  bill  filed  in  1827,  claiming  a  further  renewal,  held  that  the  covenant 
was  to  be  construed  as  a  covenant  for  further  assurance,  and  not  for  per- 
petual renewal. 

Richard  Tighe,  by  indenture  of  lease,  bearing  date  the  3d  of  July  1663.  demised, 
granted,  set,  and  to  farm  let  to  William  Wright,  all  that  and  those  the  town  and  lands 
of  Ballireadman  situate  in  the  county  of  Carlow,  in  Ireland,  and  then  in  the  [273]  pos- 
session and  occupation  of  the  said  William  Wright,  and  his  assigns,  containing  223 
acres  profitable  land,  of  then  Irish  measure,  more  or  less,  as  the  same  had  been  set 
out  to  the  said  Richard  Tighe,  with  all  other  lands  returned  as  unprofitable  or  waste, 
whether  woods  or  underwoods,  bogs,  or  barren  mountain,  as  part  thereof,  or  any 
way  to  the  said  Ballireadman,  theretofore  belonging,  together  with  all  warrens,  waters, 
ways,  easements,  mills,  wares,  houses,  orchards,  gardens,  quarries  of  stone,  slate, 
mines  of  coal,  lead,  tin,  brass,  iron,  copper,  or  any  other  mines  or  minerals,  that  were 
in  the  disposal  of  the  said  alderman  Richard  Tighe,  fishings,  fowlings,  profits,  benefits, 
and  advantages,  and  also  the  timber  then  growing  or  lying  on  the  said  lands,  and 
to  make  sale  and  disposal  thereof,  as  he  or  his  executors,  administrators,  or  assigns, 
should  think  fit,  to  his  and  their  own  proper  use  and  advantage,  without  impeach- 
ment of  or  for  any  waste,  they  planting  500  trees  of  oak  or  asli  in  the  room  of  them, 
and  also  performing  the  same  from  time  to  time  during  the  said  lease  ;  to  have  and 
to  hold  all  and  singular  the  said  premises  with  the  appurtenances,  without  impeach- 
ment of  waste,  as  aforesaid,  unto  the  said  William  Wright,  his  executors,  administrators, 
and  assigns,  for  and  during  the  term  of  ninety-eight  years,  from  the  29th  of  September 
then  next  ensuing,  fully  to  be  complete  and  ended,  at  and  under  the  yearly  rent  of 
£15  sterling  of  the  then  currency  of  England,  for  the  first  three  years  of  the  said  lease, 
and  the  yearly  rent  of  £30  sterling  of  the  like  currency,  during  the  remainder  of  the 
said  term  of  ninety-eight  years,  payable  half  yearly,  with  one  sugar  [274]  loaf  on 
the  1st  of  January  yearly  ;  with  a  covenant  for  distress  and  re-entry,  in  case  of  non- 
payment of  said  reserved  rent. 

By  the  said  indenture  of  lease  the  said  alderman  Richard  Tighe  did  further  covenant 
and  grant  to  and  with  the  said  William  Wright,  his  executors,  administrators,  and 
assigns,  that  it  should  be  lawful  for  the  said  William  Wright,  his  executors,  adminis- 
trators, and  assigns,  to  cut  and  dispose  of  all  the  aforesaid  woods  as  aforesaid,  and  to 
search,  dig,  and  find  out  any  quarries  of  stone  and  slate,  or  any  other  mines  of  coal, 
lead,  tin,  iron,  brass,  copper,  or  any  otlier  kinds  of  minerals  whatsoever,  in  the  disposal 
of  the  said  alderman  Richard  Tighe  as  aforesaid  ;  and  the  same,  so  sought  and  found 
out,  to  have,  use,  sell,  and  dispose  of,  at  the  will  and  pleasure  of  tlie  said  William  Wright, 
his  executors,  administrators,  and  assigns,  for  his  and  their  only  proper  use  and  benefit, 
if  any  should  be  found. 

Richard  Tighe  for  himself,  his  heirs  and  assigns,  further  covenanted,  promised, 
and  granted  to  and  with  the  said  William  Wright,  his  executors,  administrators, 
and  assigns,  that  he  the  said  alderman  Richard  Tighe,  his  heirs  and  assigns,  should 
and  would,  upon  request  unto  him  or  them  to  be  made  by  the  said  William  Wright, 
his  executors,  administrators,  and  assigns,  from  time  to  time  renew  the  said  lease, 
and  perfect  such  other  further  assurances  as  he,  the  said  Wilham  Wright,  his  exe- 
cutors, administrators,  and  assigns,  should  reasonably,  with  their  counsel  learned 
in  the  law,  devise,  advise,  or  require,  for  the  better  strengthening,  confirming,  and 
sure  making  of  all  and  singular  the  said  demised  and  granted  premises,  [275]  and 
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every  part  thereof,  unto  tlie  said  William  Wright,  his  executors,  administrators,  and 
assigns,  at  such  rents,  and  under  such  covenants  and  conditions  as  contained  in 
the  said  indenture  of  lease,  at  the  charge  of  the  said  Wilham  Wright,  his  executors, 
administrators,  and  assigns. 

Richard  Tighe,  for  himself,  his  heirs,  and  assigns,  by  the  said  indenture  of  lease, 
further  covenanted,  promised,  and  granted  to  and  with  the  said  William  Wright,  his 
executors,  administrators,  and  assigns,  that  he,  the  said  alderman  Richard  Tighe,  his 
heirs  and  assigns,  should  from  time  to  time,  and  at  all  times  thereafter,  pay  all  quit- 
rents,  and  other  rents  already  due,  or  thereafter  to  be  due,  upon  or  out  of  the  said 
demised  premises,  or  any  part  thereof,  unto  the  king,  his  heirs,  and  lawful  successors, 
or  to  any  other  person  or  persons,  whatsoever,  or  any  other  charge  assessed,  taxed,  or 
levied  on  the  rent,  or  in  lieu  of  the  said  quit-rent ;  and  if  in  case  the  said  William 
Wright,  his  executors,  administrators,  or  assigns,  or  any  of  them,  or  any  of  their 
under-tenants,  should  be  forced  to  pay  the  said  quit-rents,  or  other  rents  or  tax, 
or  other  charge  taxed  or  to  be  taxed  upon  the  rent,  or  in  lieu  of  the  said  rent,  that 
then  so  much  of  the  said  yearly  rent  be  abated  and  allowed,  and  the  said  William 
Wright,  his  executors,  administrators,  and  assigns,  should  and  might  detain  so  much  of 
the  said  rent,  on  the  next  day  of  payment,  according  to  the  said  lease  ;  and  the  lease 
contained  a  covenant  of  warranty  of  title  against  all  persons  claiming  by,  from,  or 
under  alderman  Richard  Tighe,  and  that  in  case  of  any  eviction,  or  that  the  premises 
should  be  wasted,  destroyed  or  decayed,  by  any  war  or  rebellion,  so  that  the  tenants 
could  [276]  not  possess  the  same,  with  safety  to  their  lives  or  goods,  that  then,  for  so 
long,  the  said  rent  should  cease  and  be  abated. 

By  virtue  of  the  lease,  the  lessee,  William  Wright,  continued  in  the  occupation 
of  the  demised  premises.  Afterwards,  the  lessor,  alderman  Richard  Tighe,  died 
intestate,  seised  of  the  reversion  and  rents  of  the  lands  ;  and  upon  his  death  William 
Tighe,  grandson  and  heir  of  Ricliard  Tiglie,  became  seised  of  the  reversion  and  rent. 
All  the  estate  and  interest  of  William  Wright,  by  virtue  of  the  recited  lease  of  the  3d 
of  July,  1663,  became,  by  assignment  thereof,  duly  vested  in  Denny  CufFe,  of  Sand- 
hill, in  the  county  of  Carlow,  who  became  possessed  of  the  premises  by  virtue  of  the 
assignment. 

By  indenture  bearing  date  the  7th  of  March,  1739,  made  between  the  said  William 
Tighe,  of  the  one  part,  and  the  said  Denny  Cirffe,  of  the  other  part,  after  reciting  the 
original  lease  of  the  3d  of  July,  1663,  and  also  the  covenant  for  renewal  therein  con- 
tained, William  Tighe,  at  the  request  and  desire  of  Denny  Cuife,  and  in  pursuance  of 
the  covenant  or  clause  of  renewal  contained  in  the  recited  lease  of  the  3d  of  July,  1663, 
and  for  and  in  consideration  of  the  rents,  covenants,  and  conditions  therein  contained, 
thereby  demised,  granted,  set,  and  to  farm  let,  unto  the  said  Denny  Cuffe,  his  exe- 
cutors, administrators,  and  assigns,  the  aforesaid  town  lands  and  premises,  without 
impeachment  of  waste,  to  have  and  to  hold  all  and  singular  the  said  premises,  with 
their  appurtenances,  unto  the  said  Denny  Cuffe,  his  executors,  administrators,  and 
assigns,  for  and  during  the  term  of  ninety-eight  years,  from  the  29th  of  September 
then  last  past,  [277]  fully  to  be  completed  and  ended, — yielding  and  paying  therefore 
unto  the  said  William  Tighe,  his  heirs  and  assigns,  the  yearly  rent  and  sum  of  £30 
and  one  sugar-loaf,  on  the  1st  of  January  yearly,  over  and  above  all  contributions, 
and  other  charges  whatsoever  ;  and  the  indenture  contained  all  the  same  clauses, 
provisions,  and  covenants  as  in  the  original  lease,  and,  amongst  others,  a  covenant 
for  renewal  in  the  same  words  as  are  contained  in  the  original  lease. 

Denny  Cuffe  died  possessed  of  the  demised  premises,  under  and  by  virtue  of  the 
aforesaid  assignment  and  indenture  of  renewal  ;  and  upon  his  death  Sir  Jonah  Wheeler 
Denny  Cufl'e,  baronet,  son  and  executor  of  the  last  will  and  testament  of  the  said 
Denny  Cuffe,  became  entitled  to  the  premises,  and  entered  into  possession  thereof. 

Sir  John  Wheeler  Denny  Cuffe,  baronet,  by  indenture  of  assignment,  bearing 
date  the  23d  of  January,  1812,  after  reciting  the  renewal  of  the  7th  of  March,  1739, 
and  also  reciting  the  covenants  for  renewal  in  the  deeds  contained,  in  consideration 
of  the  sum  of  £lO,000  duly  assigned  and  conveyed  all  the  aforesaid  premises,  and  all 
liis  estate,  title,  and  interest  therein,  as  executor,  under  and  by  virtue  of  the  said 
several  indentures,  to  Robert  Browne,  father  of  the  Appellant. 

By  virtue  of  the  assignment  and  conveyance,  Robert  Browne  became  entitled 
to  the  several  lands  and  premises,  and  entered  into  possession  thereof,  and  paid  the 
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yearly  rent  ;  and  continued  so  possessed  until  the  time  of  liis  death  ;  and  being  so 
entitled  and  possessed,  died  sometime  in  the  month  of  January  18 Id,  having  on  the 
14th  of  Marcli,  181-1,  made  and  published  his  last  will  and  testa  [278]-nient  in  writing, 
and  thereby  devised  all  the  rest  and  residue  of  his  real  and  personal  estate,  which 
included  all  and  singular  the  aforesaid  lands  and  premises  of  Ballireadman,  and  all 
his  estate  and  interest  therein  to  the  Appellant,  his  eldest  son,  his  executors,  admin- 
istrators, and  assigns,  and  thereby  appointed  the  Appellant,  and  Redmond  Browne, 
a  younger  son,  his  executors.  After  the  death  of  Robert  Browne,  his  will  was  proved 
in  the  Ecclesiastical  Court  in  Dublin,  and  probate  thereof  was  granted  to  the  Appellant, 
who  by  virtue  thereof,  and  being  so  entitled,  entered  into  possession  of  the  lands  and 
premises,  and  paid  the  reserved  rent,  and  performed  the  covenants  contained  in  the 
lease. 

William  Frederick  Fownes  Tighe  (one  of  the  Respondents)  became  seised  of  the 
rent  and  reversion  of  the  demised  lands  and  premises,  and  was  heir-at-law  of  William 
Tighe,  party  to  the  indenture  of  the  7th  of  March,  1739,  and  also  heir-at-law  of  Alder- 
man Richard  Tighe,  party  to  the  indenture  of  the  3d  of  July,  1663,  and  for  several 
years  received  from  the  Appellant  the  reserved  yearly  rent,  payable  out  of  the  lands. 

The  Respondent,  William  Frederick  Fownes  Tighe,  intermarried  with  the  Lady 
Louisa  Madelina  Lennox,  and  on  that  occasion  a  marriage  settlement  was  exe- 
cuted, bearing  date  the  ICth  of  April,  1825,  whereby,  among  other  matters,  the 
lands  and  premises  were  conveyed  by  William  Frederick  Fownes  Tighe  to  his  Grace 
Charles,  Duke  of  Richmond,  and  Daniel  Tighe,  of  Rosanna,  in  the  county  of  Wicklow 
(one  of  the  Respondents),  and  to  their  heirs  and  assigns,  as  trustees  upon  several 
trusts  therein  limited  and  expressed. 

[279]  The  last-mentioned  lease  being  within  a  few  years  of  expiration,  the  Appel- 
lant applied  to  William  Frederick  Fownes  Tighe,  to  make  a  further  demise  to  the 
Appellant  of  the  same  by  way  of  renewal  thereof  ;  and  for  such  purpose  the  Appellant 
caused  a  draft  of  such  renewal  or  new  lease,  containing  the  same  covenants  and  clauses 
as  contained  in  the  original  lease  of  the  3d  of  July,  1663,  to  be  tendered  to  William 
Frederick  Fownes  Tighe,  on  the  15th  of  March,  1827,  and  such  draft  was  left  for  the 
purpose  with  the  land  agent  of  William  Frederick  Fownes  Tighe.  The  Appellant 
afterwards  made  repeated  applications  to  the  Respondent,  William  Frederick  Fownes 
Tighe,  to  execute  such  new  lease  or  i-enewal ;  but  he  declined  to  execute  such  renewal, 
or  any  renewal,  or  any  further  demise,  of  the  premises,  and  altogether  denied  the 
right  of  the  Appellant  to  any  further  demise  of  the  same,  under  or  by  virtue  of  the 
indentures  of  the  3d  of  July,  1663,  and  7th  of  March,  1739. 

At  the  time  when  the  draft  of  renewal  was  tendered  to  William  Frederick  Fownes 
Tighe,  in  manner  aforesaid,  the  lessee's  part  of  the  original  lease  of  the  3d  of  July, 
1663,  could  not  be  found,  and  it  was  supposed  it  was  lost  or  destroyed. 

The  Appellant,  on  the  7th  of  November,  1827,  exhibited  his  original  bill  in  the 
equity  side  of  his  Majesty's  Court  of  Exchequer  in  Ireland,  against  the  said  William 
Frederick  Fownes  Tighe,  Daniel  Tighe,  and  his  Grace  Charles,  Duke  of  Richmond, 
trustees  named  in  the  marriage  settlement  of  William  Frederick  Fownes  Tighe.  By 
the  bill  the  Appellant  stated  the  several  matters  herein-before  mentioned,  and  prayed, 
that  it  might  be  declared  that  the  Appellant  was  entitled  to  a  renewal  or  new  [280] 
demise  of  the  premises,  for  the  like  term,  and  subject  to  the  same  rents  and  covenants 
as  contained  in  the  indentures  of  the  3d  of  July,  1663,  and  the  7th  of  March,  1739, 
and  that  the  covenant  contained  in  the  original  lease  was  a  covenant  for  the  perpetual 
renewal  thereof,  and  that  WiUiam  Frederick  Fownes  Tighe,  and  such  other  of  the 
confederates  as  the  Court  might  think  proper,  might  be  decreed  to  execute  a  renewal 
to  the  Appellant  of  the  original  lease,  and  that  specific  performances  of  the  covenant 
of  renewal  might  be  decreed  to  the  Appellant. 

The  Respondent,  William  Frederick  Fownes  Tighe,  filed  his  answer  to  the  bill 
on  the  20th  of  February,  1828.  and  thereby  admitted  the  seisin  in  fee  of  Richard 
Tighe,  the  indentures  of  the  3d  of  July,  1663,  and  the  7th  of  March,  1739,  and  con- 
tinued possession  thereunder,  and  the  payment  of  the  yearly  rent  by  Robert  Browne, 
and  also  the  payment  of  rent  by  the  Appellant,  to  him  the  said  William  Frederick 
Fownes  Tighe,  ever  since  the  death  of  Robert  Browne  ;  and  also  that  he,  the  said 
William  Frederick  Fownes  Tighe,  was  seised  from  the  year  1816  of  the  reversion  and 
rent  of  the  said  premises,  as  devisee  of  his  father,  William  Tighe,  who  had  been  seised 
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in  fee  thereof,  and  was  grandson  of  the  said  William  Tighe,  party  to  said  indenture 
of  the  7th  of  March,  1739,  and  admitted  the  tender  of  such  draft  of  renewal,  but 
denied  that  the  said  covenant  contained  in  the  said  original  lease  of  the  '.id  of  July, 
l()(j.'?,  was  a  covenant  for  perpetual  renewal,  and  insisted  that  the  same  only  bound 
the  lessor  and  his  heirs  to  execute  such  further  assurance,  as  should  be  reasonably 
required  for  the  purpose  of  confirming  the  said  lands  and  [281]  premises  unto  the 
said  William  Wright,  his  executors,  administrators,  and  assigns,  for  and  during  the 
term  of  ninety-eight  years,  in  the  indenture  of  the  3d  of  July,  1G63,  mentioned  :  and 
that  the  said  covenant  was  introduced  into  the  indenture  in  consequence  of  the  im- 
perfect title  which  he  alleged  the  said  Kichard  Tighe  then  had  to  the  lands. 

That  one  Daniel  Hutchinson,  of  the  city  of  Dublin,  alderman,  and  the  said  Richard 
Tighe,  were,  before  the  date  of  the  said  indentui'e  of  the  3d  of  July,  1()G3,  possessed 
of  the  said  lands,  and  several  other  lands,  which  were  set  out  for  the  satisfaction  of 
several  debts  due  to  them,  and  those  under  whom  they  claimed,  for  provisions  fur- 
nished by  them  for  the  supply  of  his  Majesty's  Army  in  Ireland  in  the  year  1641, 
or  had  some  other  ground  of  claim  to  the  said  lands  and  premises  under  the  act  of 
settlement  and  explanation,  and  that  the  said  Daniel  Hutchinson  and  Richard  Tighe 
being  desirous  to  secure  unto  themselves  the  said  lands  and  premises  through  the 
influence  of  Colonel  Thomas  Piggot,  entered  into  an  agreement  with  the  said  Thomas 
Piggot,  in  consequence  of  which  the  claim  to  the  said  lands  was  entered  before  the 
commissioners  for  executing  the  acts  of  settlement  and  explanation  in  the  name  of 
the  said  Thomas  Piggot,  but  in  trust  for  the  said  Daniel  Hutchinson  and  Richard 
Tighe  ;  and  by  the  certificate  and  decree  of  the  commissioners  for  executing  the  said 
acts  of  settlement  and  explanation,  dated  the  17th  of  August,  1666,  the  said  lands 
of  Ballireadman  were,  with  others,  decreed  unto  the  said  Thomas  Piggot,  his  heirs 
and  assigns  for  ever  ;  and  it  was  by  the  said  certificate  set  forth,  that  the  said  Thomas 
Piggot,  or  those  under  [282]  whom  he  claimed,  their  lessees  or  undertenants,  were 
on  the  7th  of  May,  1659,  in  the  actual  seisin,  possession,  and  occupation  of  the  said 
lands  ;  and  that  in  pursuance  of  the  said  decree,  on  the  15th  of  January,  1666,  the 
said  lands  of  Ballireadman,  with  others,  were  granted,  by  letters  patent  under  the 
Great  Seal  of  Ireland,  unto  the  said  Thomas  Piggot,  his  heirs  and  assigns  for  ever. 

That  the  said  Thomas  Piggot  having  refused  to  execute  a  conveyance  of  the  said 
lands  to  the  said  Daniel  Hutchinson  and  Richard  Tighe,  according  to  the  trust  reposed 
in  him.  they,  on  or  about  the  '25th  of  June,  1667,  exhibited  their  bill  of  complaint 
in  the  High  Court  of  Chancery  in  Ireland,  against  the  said  Thomas  Piggot  and  his 
wife,  and  one  Alexander  Piggot,  praying,  amongst  other  things,  a  declaration  of 
trust  and  conveyance  of  the  said  lands  to  the  said  Daniel  Hutchinson  and  Richard 
Tighe  ;  and  that  by  a  decree  of  the  Court  of  Chancery  made  in  the  said  cause,  bearing 
date  on  or  about  the  8th  of  February,  1669,  it  was  ordered,  that  the  said  Thomas 
Piggot  and  Alexander  Piggot  should  convey  unto  the  said  Daniel  Hutchinson  and 
Richard  Tighe,  and  their  heirs,  all  their  right,  title,  and  interest  in  and  to  all  and 
singular  the  premises,  and  every  part  thereof. 

And  that  in  pursuance  of  the  said  decree,  and  for  the  other  considerations  therein 
mentioned,  the  said  Thomas  Piggot  and  Alexander  Piggot,  by  indenture  bearing 
date  on  or  about  the  l'2th  of  September,  1670,  did  grant,  release,  and  confirm  unto 
the  said  Daniel  Hutchinson  and  Richard  Tighe,  the  said  lands  of  Ballireadman,  with 
several  others,  to  hold  unto  the  said  Daniel  Hutchinson  and  Richard  Tighe,  their 
heirs  and  assigns  for  ever. 

[283]  That  the  said  Daniel  Hutchinson  and  Richard  Tighe,  for  the  purpose  of 
making  a  partition,  by  indenture,  bearing  date  on  the  26th  day  of  October,  1670, 
released  and  confirmed  unto  John  Price  and  William  Martin  the  said  lands  of  Balli- 
readman, with  several  others,  to  hold  unto  the  said  John  Price  and  William  Martin, 
their  heirs  and  assigns  for  ever,  to  the  uses  therein  mentioned,  that  is  to  say,  con- 
cerning the  said  lands  of  Ballireadman,  with  other  lands,  to  the  use  of  the  said  Richard 
Tighe,  his  heirs  and  assigns  for  ever,  to  be  lield  of  his  Majesty  under  the  like  services 
and  proportionable  quit-rent,  as  were  reserved  and  payable  for  the  same  by  the  letters 
patent. 

The  Respondent,  William  Frederick  Fownes  Tighe,  in  his  answer,  farther  sub- 
mitted, that  it  appeared  by  the  several  matters  and  documents  aforesaid,  that  although 
Richard  Tighe  was  in  possession  of  the  lands  of  Ballireadman,  at  the  time  of  the  execu- 
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tion  of  the  indenture  of  the  3d  day  of  July,  16G3,  yet  he  was  not  then  seised  of  any 
legal  title  in  the  lands  enabling  him  to  make  such  demise,  hut  had  mp,rely  a  claim 
thereto  under  the  acts  of  settlement  and  explanation,  and  that  he  did  not  acquire  a 
perfect  title  until  the  year  1670  ;  and  further  submitted,  that  the  state  of  the  title 
or  claim  of  Richard  Tighe  accounted  for  and  explained  the  intention  of  the  parties 
in  introducing  into  the  indenture  of  the  3d  day  of  July,  KiOS,  a  clause  oi-  covenant 
for  further  assurance. 

By  his  answer  he  further  stateil,  that  Richard  Tighe  died  in  the  year  1G73,  but 
not  intestate,  as  in  bill  stated,  and  that  he  believed  Richard  Tighe,  in  the  year  1G73, 
executed  some  deed,  whereby  he  made,  or  covenanted  to  make  himself  tenant  for  life, 
[284]  with  remainder  to  William  Tighe,  his  only  son,  for  life,  with  remainder  to  the 
first  and  other  sons  of  William  Tighe,  in  tail  male,  and  that  upon  the  death  of  Richard 
Tighe,  William  Tighe,  his  said  only  son  and  heir-at-law,  became  seised  for  life  of 
the  lands,  and  that  William  Tighe,  having  afterwards  died,  leaving  Richard  Tighe, 
his  only  son,  the  said  last-mentioned  William  Tighe  thereupon  became  seised  of  the 
lands  as  tenant  in  tail,  under  the  deed  executed  by  his  grandfather,  Richard  Tighe, 
as  aforesaid. 

That  Richard  Tighe,  the  grandson,  being  so  seised  of  the  lands  in  Easter  Term, 
1699,  levied  a  fine  and  suffered  a  recovery  thereof,  whereby  he  became  seised  in  fee 
of  the  lands,  and  being  so  seised,  he  died  in  the  year  1736,  having  made  his  last  will 
and  testament  in  writing,  bearing  date  the  1st  day  of  i\lay,  1735,  attested  as  by  law 
required,  for  devising  real  estates,  and  thereby  devised  all  his  lands,  in  the  county 
of  Carlow,  including  the  lands  of  Ballireadman,  unto  his  son,  William  Tighe,  for  and 
during  the  term  of  his  natural  life,  with  remainder  to  the  said  William's  fir.st  and  other 
sons,  in  tail  male,  that  Richard  Tighe,  the  testator,  soon  afterwards  died,  and  that 
William  Tighe,  who  was  the  great  grandson  of  Richard  Tighe,  the  lessor  in  the  lease 
of  the  3d  day  of  July,  1663,  upon  the  death  of  Richard  Tighe,  the  testator,  became, 
and  was  seised  of  an  estate  for  life  only,  under  the  will,  and  that  the  last-mentioned 
William  Tighe  was  the  lessor  in  the  indenture  of  the  7th  of  March,  1739. 

The  Respondent,  William  Frederick  Fownes  Tighe,  by  his  answer,  also  admitted 
that  the  Appellant  had  regularly  paid  the  reserved  yearly  rent,  and  that,  for  the 
reasons  therein-before  stated,  he  [285]  had  declined  to  execute  any  renewal  or  any 
further  demise  of  the  premises. 

The  Respondent,  Daniel  Tighe,  also  filed  his  answer  to  the  bill  on  the  13th  day 
of  February,  1828,  and  thereby  admitted  that  the  Defendant,  William  Frederick 
Fownes  Tighe,  in  the  year  1825,  intermarried  with  the  lady  Louisa  Madelina  Lennox, 
and  that  on  the  said  occasion  a  marriage  settlement  was  executed,  bearing  date  the 
16th  of  April,  1825,  whereby  the  lands  in  the  bill  mentioned,  amongst  others,  were 
conveyed  by  William  JVederick  Fownes  Tighe,  to  Charles,  Duke  of  Richmond,  and 
the  Respondent,  Daniel  Tighe,  and  unto  their  heirs  and  assigns,  as  trustees  upon  the 
several  trusts  therein  limited. 

The  other  trustee,  the  Duke  of  Richmond,  being  resident  out  of  the  jurisdiction 
of  his  Majesty's  Court  of  Exchequer  in  Ireland,  did  not  answer  the  bill. 

After  these  proceedings  were  had,  a:id  before  issue  was  joined,  the  lessee's  part  of 
the  original  lease  of  the  3d  day  of  July,  1663,  having  been  found,  it  became  necessary 
for  the  Appellant  to  file  a  supplemental  bill,  to  put  in  issue  in  the  cause,  the  original 
lease  of  the  3d  day  of  July,  1663,  and  such  bill  was  filed  on  the  2d  day  of  Februai-y, 
1829,  and  the  Respondent's  having  answered  the  same,  issue  was  joined  in  the  cause, 
and  witnesses  were  examined  on  both  sides. 

The  evidence  on  the  part  of  the  Appellant,  went  to  prove  the  several  deeds  of  the 
3d  of  July,  1663,  the  7th  of  March,  1739.  and  the  23d  of  January,  1812  ;  and  the 
evidence  on  the  part  of  the  Respondent,  William  Frederick  Fownes  Tighe,  went  to 
prove  the  transactions  stated  in  his  answer,  [286]  which  took  place  between  alder- 
man Richard  Tighe,  and  Colonel  Thomas  Piggot,  and  also  to  prove  that  William 
Tighe,  who  granted  the  renewal  of  the  7th  of  March,  1739,  was  tenant  for  life. 

The  cause  was  heard  on  the  11th  of  November,  1830,  and  subsequently  on  the 
]  9th  of  November,  1830,  and  14th  of  February,  1831  ;  on  the  15th  day  of  February, 
1831,  the  Court  ordered  and  decreed,  that  the  .'\]ipellant's  bill  shnuhl  l)c  dismissed, 
hut  without  costs. 

The  appeal  was  against  this  decree. 
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For  the  Appellant, — Mr.  Pemberton,  aud  Mr.  Jacob. 

For  the  Respondents. — Mr.  Knight,  and  Mr.  J.  Jervis. 

(June  18,  1832.)  The  Lord  Chancellor. — This  case  is  one  of  considerable  import- 
ance, as  a  question  of  construction,  upon  which,  for  any  thing  I  know,  other  questions 
of  a  similar  nature  may  be  raised  between  jjarties.  For  this  reason,  and  out  of  respect 
for  the  great  doubts  expressed  by  the  Judges  who  delivered  their  opinion  and  decided 
in  favour  of  the  Respondent,  1  suggest  to  your  Lordships  the  propriety  of  allowing 
it  to  stand  over  for  a  short  time, that  I  may  have  an  opportunity  of  further  considering 
the  authorities.  At  the  same  time  I  should  not  do  what  may  lie  both  convenient 
and  fair  to  the  parties,  if  I  was  not,  in  the  presence  of  the  learned  counsel,  to  state, 
generally,  the  impression  made  upon  my  mind  by  the  consideration  of  the  arguments 
which  have  been  urged,  and  of  the  cases  to  which  we  have  been  referred,  and  of  some 
others  which  I  have  looked  at,  to  which  the  learned  [287]  counsel,  did  not  perhaps, 
feel  it,  on  either  side,  for  the  interest  of  their  several  clients  to  advert. 

That  a  covenant  to  receive  the  construction  of  perpetual  renewal  must  be  plain 
and  distinct,  and  such  as  to  bear  no  other  construction,  without  force  and  violence 
done  to  the  words  and  to  the  context,  is  a  proposition  of  law  which  is  both  borne  out 
by  principle,  and  is  sustained  by  decided  cases.     At  one  time,  so  strong  was  the  leaning 
of  the  Court  of  Chancery  in  this  country  against  such  covenants,  that  it  expressed 
a  determination  not  to  decree  a  specific  performance,  merely  because  it  was  a  covenant 
of  perpetual  renewal :    and  Lord  Thurlow,  in  a  case  which  I  have  not  been  able  to 
find,  is  supposed  to  have  gone  neai'ly  as  far.     That  this  went  too  far  in  that  direction, 
has  since  been  again  and  again  admitted.     It  was  stated  by  Lord  Eldon  as  being  so 
disapproved  of   by  the  Court  in  the  case  of  Willan  v.  Willan,*  and  in  other  cases. 
This  opinion  was  modified  by  Lord  Thurlow  himself  on  a  subsequent  occasion.     At 
all  events,  the  case  of  Tritton  v.  Foote,t  though  it  does  not  in  words  refer  to  the  other 
case,  nevertheless  clearly  shews  that  Lord  Thurlow  did  not  then  hold  it  to  be  a  covenant 
of  which  the  specific  performance  could  not  be  decreed.     He  said  his  present  inclina- 
tion was  to  dismiss  the  bUl.     Now,  there  was  a  covenant,  "  at  the  end  and  determina- 
"  tion  of  the  said  term,  to  execute  a  new  lease  of  the  said  demised  premises  for  the 
"  further  term  of  seven  years,  to  commence  from  the  same  term,  subject  to  the  same 
"  rents,  covenants,  reservations,  conditions,  and  agreements,  in  all  respects  as  are 
"  in  [288]  the  first  term."     If  you  take  these  words  literally,  what  do  they  amount 
to  1     Plainly  to  this,  and  nothing  else  ; — a  lease  for  twenty-one  years,  with  a  covenant, 
at  the  determination  of  that  lease,  namely,  at  the  expiration  of  the  twenty-one  years, 
to  renew  it  for  seven  years,  with  the  same  covenants  in  all  respects ;  and  as  one  of 
these  covenants  is  a  covenant  at  the  end  of  that  twenty-one  years  to  add  seven  years 
more,  it  is  clear,  at  the  end  of  the  twenty-eight  years  there  would  be  a  covenant  to 
renew  it  for  seven  years  more  after  that ;  so  that,  if  you  take  the  words  in  their  literal 
sense,  it  is  really  nothing  more  or  less  than  a  lease  for  twenty-one  years,  with  a  covenant 
in  perpetuity  to  add  seven  years  to  the  current  lease.     It  is  not  merely  a  covenant 
to  add  seven  years  to  the  first  twenty-one  ;  that  would  be  only  a  lease  for  twenty- 
eight  years,  namely,  a  lease  executed  for  twenty-one  years,  and  executory  for  seven 
years  beyond  that  term  ;  but  it  is  an  agreement,  by  means  of  the  executory  covenant, 
to  execute  upon  the  determination  of  the  twenty-one  years,  a  new  lease  for  seven, 
with  the  same  covenants  as  in  the  existing  lease,  that  is  to  say,  among  other  covenants, 
one  for  renewal  at  the  end  of  the  term  of  seven  years.     That,  therefore,  was  a  very 
strong  case  for  perpetual  renewal  upon  the  construction  of  the  words  taken  literally ; 
however,  the  Lord  Chancellor  said,  his  present  inclination  was  to  dismiss  the  bill, 
but  upon  Mr.  Mansfield  suggesting  that  if  he  did  so  the  Plaintifl'  would  not  have  his 
lease  for  seven  years,  his  Lordship  declared  him  entitled  to  a  lease  for  seven  years  only, 
and  said  he  had  not  an  idea  the  intention  of  the  lessor  was  to  renew  the  covenants 
of  renewal,  or  that  they  could  be  so  construed  [289]  in  a  court  of  equity.     I  take 
this  to  be  a  proof  that  Lord  Thurlow  did  not  stand,  in  Tritton  r.  Foote  [2  Bro.  C.  C. 
638],  upon  the  high  ground  on  which  he  had  stood  in  the  former  case ;  because,  if  so, 
he  would  have  said,  '  I  will  not  even  look  to  the  intention  of  the  lessor  ;  I  will  on  no 
account  decree  the  specific  performance  of  a  covenant  for  pei-petual  renewal ;  '  as 
he  is  supposed  to  have  said  in  that  former  case.     We  may  take  the  law,  therefore, 

*  IG  Ves.  84. ;  and  see  Somerville  v.  Chapman,  1  B.  C.  C.  Gl.      t  2  B.  C.  C.  638. 
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to  be  settled  as  1  originally  stated,  that  if  it  clearly  appears  that  a  covenant  for  per- 
petual renewal  was  the  intention  of  the  party,  a  court  of  equity  is  bound  to  perform 
that  specifically  as  it  would  a  covenant  for  a  seven  years'  lease,  but  that  the  intention 
must  appear  distinctly ;  and  that  taking  into  consideration  the  context,  and  the 
whole  circumstances  of  the  case,  if  you  gather  such  a  clear  and  distinct  intention, 
you  are  bound  specifically  to  perform  it.  At  law  it  would  be  the  same  ;  an  action 
would  be  maintainable  upon  the  same  principle  of  construction  ;  and  damages  would 
be  awarded  for  not  performing  the  agreement  by  renewing  the  lease,  that  is,  for  not 
executing  the  covenant.  The  whole  instrument  would  be  examined,  and  if  it  were 
found  to  impart  a  clear  obligation  for  perpetual  renewal,  an  action  would  lie.  Nor 
is  there  any  thing  in  Cooke  v.  Booth  *  at  all  to  contradict  this  proposition. 

Such  being  the  principle  to  be  collected  from  the  authorities,  negativing  what 
was,  in  the  earlier  case,  considered  to  be  the  law,  your  Lordships  will  find  it  sustained 
by  the  cases  which  deciding  that  to  create  an  obligation  of  perpetual  renewal,  there 
must  be  distinct  and  clear  words,  and  that  nothing  [290]  is  to  be  supplied  by  intend- 
ment ;  yet  allow  that  you  are  not  rigorously  to  take  the  words  in  one  particular  branch 
of  the  covenant,  without  looking  to  the  context  and  the  whole  instrument.  That  is 
quite  plain  from  the  cases  to  which  reference  has  been  made  more  than  once  in  the 
course  of  the  argument,  and  particularly  that  of  Baynham  r.  Guy's  Hospital, t  a 
decision  of  Lord  Alvanley's,  who  argued  the  case  of  Cooke  r.  Booth,  in  the  King's 
Bench,  and  who  refers  to  that  argument  in  his  judgment.  The  case  of  Moore  v.  Foley  J 
undoubtedly  contains  nothing  contrary  to  the  principle,  but  affirms  it  as  much  as  the 
earlier  case  of  Baynham  v.  Guy's  Hospital.  But  in  Moore  v.  Foley,  Lord  Hardwicke 
is  supposed,  in  his  argument  in  the  case  of  Furnival  v.  Crew,§  to  have  given  reasons, 
and  a  construction  founded  upon  words  which  are  inaccurately  stated,  and  the  in- 
accuracy is  important.  From  what  was  stated  by  Lord  Hardwicke,  and  from  what 
appears  on  the  face  of  the  lease  itself,  the  discrepancy  is  very  material,  with  a  view 
to  the  present  case,  inasmuch  as  those  words  which  Lord  Hardwicke  is  supposed 
to  have  relied  on,  are  the  words  contained  in  this  lease  ;  and  consequently,  if  it  were 
admitted  either  that  Lord  Hardwicke  had  relied  on  those  words  as  im23orting  per- 
petual renewal,  or  that  Sir  William  Grant,  in  Moore  v.  Foley,  held  those  words,  upon 
a  due  consideration  of  the  decided  cases,  to  be  of  the  same  import,  it  would  have  been 
more  difficult  to  agree  with  the  decision  pronounced  in  the  present  case  by  the  Court 
below  in  Ireland.  Sir  William  Grant  is  made  to  say,  in  Moore  v.  Foley,  "  The  words 
"  are  not,  in  this  case,  from  [291]  '  time  to  time,'  as  in  Furnival  v.  Crew,  upon  which 
"  words  Lord  Hardwicke  laid  great  stress,  as  amounting  to  an  obligation  to  fill  up 
"  lives  upon  the  dropping  at  any  time."  Let  us  now  look  to  3d  Atkins,  83.,  to  which 
his  Honour  there  refers,  or  is  made  by  the  report  to  refer,  and  you  will  find  the  reference 
is  inaccurate.  That  report  appears  to  be  a  full  and  accurate  one,  and  assui'edly  a 
very  able  judgment  it  is.  Lord  Hardwicke  says,  "  Then  come  the  following  words,  || 
and  so  to  continue  the  renewing  of  such  lease  or  leases  to  Thomas  Moore,  or  his 
assigns,  paying  as  aforesaid  ;  '  "  not  the  words  "  from  time  to  time,"  upon  which 
he  makes  no  comment,  and  which  do  not  come  into  tliis  part  of  the  passage.  Then 
follows  his  construction  of  those  words,  "  so  to  continue."  "  It  has  been  argued  for  the 
"  Defendant,"  says  he,  "  that  these  words  mean  only  to  continue  the  lease  by  adding 
"  a  new  life  on  the  death  of  the  first  lessee,  but  I  am  of  opinion  that  those  words  do 
"  not  mean  barely  continuing  a  new  life,  but  continuing  the  filling  up  the  estate  from 
"  time  to  time."  Lord  H.,  therefore,  does  not  lay  the  stress  upon  the  words  "  from 
"  time  to  time,"  as  the  report  makes  his  Honour  state  him  to  have  done.  Lord  Hard- 
wicke says,  "  The  words  are,  '  so  to  continue  ;  '  and  the  inference  I  draw  from  these 
"  words,  the  meaning  I  give  to  these  words,  the  conclusion  and  argument  I  build 
"  on  these  words,  is,  that  the  party  using  them  meant  to  bind  himself  and  his  successors 
"  '  to  continue  from  time  to  time:  '"  but  the  words  are  not  "  from  time  to  time," 
and  it  does  not  at  all  follow  that  Lord  Hardwicke  would  have  said,  if  the  words  had 
been  [292]  "  from  time  to  time  "  in  the  lease,  without  the  words  "  so  to  continue," 
therefore  they  would  have  raised  the  same  inference ;  it  is  possible  he  miglit,  but 
it  does  not  follow  as  a  necessary  consequence.     When  you  look  at  tlie  words  of  the 

*  Cowper,  819.  f  3  Ves.  295.  J  6  Ves.  232. 

§  3  Atk.  83.  II  See  fo.  85. 
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lease  itself,  you  find  what  has  probably  led  to  the  mistake  ;  there  are  in  the  lease 
the  words  "  from  time  to  time,"  but  they  are  not  properly  part  of  the  obligation  to 
renew.  It  is  not  that  A.  B.,  his  heirs,  etc.,  shall,  from  time  to  time,  renew,  or  continue 
from  time  to  time  to  renew,  but  that  the  lessees  on  obtaining  a  renewal  shall,  from 
time  to  time,  perform  something  on  their  part.  The  words  are,  "  shall  execute  one  or 
"  more  lease  or  leases  from  time  to  time,  under  the  same  rents  and  covenants,  and  so 
'"  continue  the  renewal  of  such  lease  or  leases  to  Thomas  Moore,  or  his  assigns,  jiaying 
"  as  aforesaid  to  John  Crew,  his  heirs  or  assigns,  £68  for  every  life  so  added  or  renewed 
"  from  time  to  time."  Therefore,  it  is  not  that  he  covenants  to  renew  from  time  to 
time,  but  that  he  covenants  to  renew  and  continue  renewing  ;  and  those  are  the 
words  on  which  Lord  Hardwicke  rested  his  judgment,  "  to  continue  renewing  to 
"  certain  lessees,  and  their  assigns,  from  time  to  time,  so  long  as  they  paid  the  rent ;  " 
he  was  not  bound  to  continue  it  to  those  who  did  not  iny  the  rent.  As  often  as  lie 
renewed,  so  often  they  were  bound  to  continue  to  pay  the  rent  ;  and  if  they  did  not 
continue  to  pay  the  rent,  he  was  not  bound  to  renew. 

I  am  therefore,  as  at  present  advised,  inclined  to  think  that  the  authorities  are 
in  favour  of  the  proposition  with  which  I  set  out,  and  that  the  applica-[293]-tion  of 
these  authorities  to  the  jJresent  case  bears  out  the  construction  put  by  the  Irish  Court. 

It  is  to  be  observed  that  you  have  not  the  word  "  continuing  ;  "  though  you  have 
the  words  "  from  time  to  time."  I  will  not  say  that  a  covenant  to  renew  from  "  time 
"  to  time,"  without  more,  might  not  import  perpetual  renewal.  It  is  clear  that  if 
the  Court  below  was  not  called  upon  to  decide  that  point,  neither  are  your  Lordships. 
But  I  will  take  the  words  "  from  time  to  time  "  to  have  been,  in  the  case  of  Furnival  v. 
Crew  [3  Atk.  83], — I  will  take  them  to  have  been  an  obligation  in  that  case  on  the 
part  of  the  lessor  and  not  on  the  lessee ;  I  will  take  that  ease  to  have  been  accurately 
referred  to  in  Moore  v.  Foley  [G  Ves.  232],  and  Sir  William  Grant's  judgment  to  have 
been  borne  out  by  the  authorit}'  of  Lord  Hardwicke's  decision,  as  he  supposed  it  to 
be  ;  I  will  even  admit  that  the  lease  to  continue  renewing  from  time  to  time  as  it 
should  expire,  or  the  word  "  renewing,"  without  more,  would  mean  perpetual  renewal. 
We  have  no  reason,  in  supporting  this  judgment,  to  quarrel  with  or  decide  against 
those  propositions.  They  may  stand  perfectly  well  with  the  judgment  of  the  Court 
below,  and  the  affirmance  of  that  judgment,  because  there  are  circumstances  in  this 
case  totally  different  from  that  which  I  have  now  put,  and  those  circumstances  I 
shall  now  shortly  advert  to. 

First  of  all,  the  impartibility,  of  which  I  have  said  so  much  in  the  course  of  the 
argument  that  it  is  needless  to  add  more.  The  constant  renewals  that  take  place 
in  Ireland,  and  the  holdings  constituted  there,  as  in  Manchester,  Cheshire,  and  other 
parts  of  this  country,  are  all  in  the  nature  of  sales  :  in  some  parts  of  the  north,  the 
consideration  [294]  is  called  Grassuvi,  in  other  parts  it  is  called  the  purchase-money, 
though  a  rent  is  reserved  in  perpetuity  ;  but  in  Ireland,  where  the  same  thing  is 
done  in  most  of  the  present  holdings  of  that  kind,  it  is  by  way  of  perpetual  renewal  : 
a  Sinn  of  money  being  paid  at  first,  and  a  rent  reserved  small  in  proportion  as  that 
sum  is  great,  and  greater  if  the  sum  is  small.  Secondly,  when  did  any  one  ever  see 
a  covenant  for  perpetual  renewal  introduced  into  the  body,  as  it  were,  of  a  covenant 
for  further  assurance  1  Every  body  knows  what  the  office  is  of  a  covenant  for  further 
assurance  of  title  :  did  any  one  ever  think  of  inserting,  in  a  conveyance,  a  covenant 
for  perpetual  renewal,  in  the  very  middle  of  a  covenant  for  further  assurance  !  Then, 
thirdly,  let  us  consider  that  there  is  a  covenant  on  the  part  of  the  lessee,  that  he  and 
those  succeeding  him  in  the  premises  should  always  keep  up  500  oak  and  ash  timber 
trees,  as  often  as  any  of  those  should  be  cut  down  or  destroyed,  or  go  to  decay.  Is 
it  not  a  marvellous  thing,  that  the  lessor,  whose  only  interest  in  a  perpetual  lease  is, 
that  he  should  receive  the  rent  and  render,  should  take  the  trouble  of  providing 
that  his  lessee  should  have  a  well  wooded  estate  i  ■  If  I  am  going  to  let  an  estate  for 
fifty  years,  it  is  very  material  I  should  see  it  kept  well  wooded,  that  I  may  have  at 
the  end  as  much  good  ash  and  oak  timber  as  I  had  at  the  commencement  of  the  lease  ; 
but  if  I  let  it  for  1000  years,  or  to  the  end  of  time,  as  these  lessees  would  say  it  is,  what 
good  is  it  to  me,  that  those  with  whom  I  have  no  common  interest  should  have  a 
well  wooded  estate  of  ash  and  oak  trees  'I  It  is  jwrfectly  irrational,  except  upon  this 
one  supjiosition — that  it  may  be  contended  that  in  case  the  [295]  lessee  throws  up 
his  lease  or  forfeits  it,  by  non-payment  of  rent  or  non-performance  of  covenants,  and 
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the  lessor,  upon  a  re-entry  for  covenants  broken  or  in  any  other  way,  takes  possession 
of  his  land,  he  then  should  find  it  in  a  well  wooded  state  :  it  is  just  possible  to  put  that 
construction  upon  it,  though  I  cannot  help  thinking,  if  they  contemplated  a  perpetual 
renewal,  that  that  was  not  a  contingency  they  were  likely  to  have  in  contemplation, 
more  especially  as  no  other  contingency,  such  as  the  repairs,  was  at  all  provided  for. 

Now,  last  of  all  comes  the  word  "  further."  A  party  is  the  best  interpreter,  it 
has  been  said,  of  his  own  words  ;  and  when  the  question  is,  whether  we  are  to  con- 
strue a  given  covenant  to  be  for  perpetual  renewal  or  further  assurance,  what  better 
criterion  can  we  have,  or  what  safer  guide  to  follow,  than  the  very  words  which  the 
man  who  makes  the  covenant  has  given  us  1  And  when  we  find  him  saying,  "  mind 
"  I  mean  this  a  covenant  for  further  assurance,"  is  not  that  a  reason  to  believe  that 
he  meant  it  so  ?  Nothing  can  more  strongly  indicate  in  what  sense  he  regarded 
the  covenant,  than  using  the  words  "other  further  assurance."  They  are  so 
strong  as  with  difficulty  to  be  got  over  ;  I  may  say  they  are  hardly  in  any  way  to  be 
removed. 

Upon  these  several  grounds,  upon  reference  to  the  authorities,  I  am,  as  at  present 
advised,  inclined  to  think  there  is  not  so  much  doubt  and  not  such  great  difficulties 
in  this  case,  as  the  report  with  which  I  have  been  furnished  of  the  learned  Judges' 
opinion  in  the  Court  below  appears  to  ascribe  to  it;  nevertheless,  I  feel  myself  bound  to 
think  there  may  be  some  considerations  that  may  have  escaped  [296]  me,  not  having 
sufficiently  investigated  the  case  ;  and  as  this  may  be  material  to  the  question  of  costs, 
I  feel  disposed  to  ask  time  for  further  consideration. 

The  Lord  Chancellor. — This  case  arises  upon  the  construction  of  a  lease  of  ancient 
date,  granted  on  the  3d  of  July,  1663  ;  and  the  question  simply  is,  whether  a  covenant 
in  that  lease  and  the  covmterpart  (the  words  "  further  assurance  "  being  in  one,  and 
not  in  the  other)  contains  or  imposes  an  obligation  of  perpetual  renewal,  or  is  only 
a  covenant  for  further  assurance  1  I  stated  the  case  when  it  was  before  your  Lord- 
ships, and  entered  at  length  into  the  argument  on  both  sides.  I  intimated  at  that 
time,  that  I  myself  upon  the  argument  entertained  no  doubt  that  the  decision  of 
the  Court  below  was  a  sound  one  ;  holding  the  covenant  to  be  for  further  assurance. 
On  account  of  the  importance  of  the  question,  I  took  time  to  consider,  and  the  result 
of  that  consideration  is  to  confirm  my  first  opinion,  and  to  induce  me  now  to  move 
your  Lordships  to  affirm  the  judgment.  I  shall  not  enter  at  length  into  the  argument 
now.  First,  because  I  move  your  Lordships  to  affirm,  and  not  to  reverse  or  alter 
in  any  way,  the  judgment  pronounced  by  the  Court  below  ;  and  secondly,  because 
I  formerly  stated  at  length  the  grounds  of  my  coincidence  of  opinion  with  the  Court 
below.  The  words  are,  "  shall  and  will  on  request  to  him  or  them,  to  be  made  by 
"  the  said  William  Wright,  his  executors,  administrators,  and  assigns,  from  time 
"  to  time  renew  the  said  lease." 

Now  I  agree  that  if  that  had  stood  alone,  there  would  have  been  good  ground 
for  saying  that  the  word  "  renew  "  is  not  a  word  per  se  sounding  in  [297]  further 
assurance.  But  we  are  to  look  to  the  context ;  first  of  all,  to  that  which  is  parcel 
of  the  covenant  ;  next,  to  the  other  covenants  ;  and  if  we  find  reason  to  believe  from 
the  whole  that  such  is  the  meaning,  we  are  bound  to  give  that  meaning  to  the  word 
"  renew."  Now  :  first  of  all,  in  what  part  of  the  lease  are  the  words  to  be  found  ? 
If  conveyancers  in  the  seventeenth  century,  as  those  in  the  eighteenth  and  nineteenth 
have  usually  done,  had  a  particular  part  of  the  deed  in  which  they  made  an  enumera- 
tion, and  set  forth  the  covenants  for  further  assurance  (July  9),  it  is  something — 
I  don't  say  it  is  decisive  that  you  find  this  expression  in  this  branch  of  the  covenant. 
But  that  is  not  all  ;  let  us  look  next  to  the  rest  of  the  covenant :  "  shall  and  will 
"  upon  request  unto  him  or  them  to  be  made  by  the  said  William  Wright,  his  exc- 
"  cutors,  administrators,  and  assigns,  from  time  to  time  renew  the  said  lease,  and 
"  perfect  such  other  further  assurances."  In  one  of  the  other  provisoes,  it  was  "further 
"assurance,"  as  he  "the  said  William  Wright,  his  executors,  administrators,  and 
"  assigns  should  reasonably  devise,  advise,  or  require  for  the  better  strengthening, 
"  confirming,  and  sure  making  of  all  and  singular  the  said  demised  and  granted  pre- 
"  mises,  and  every  part  thereof,  unto  the  said  William  Wright,  his  executors,  adminis- 
"  trators,  and  assigns,  at  such  rents  and  under  such  covenants,  and  conditions  in  the 
"  said  indenture  of  lease,"  and  so  forth.  That  is  a  very  strong  confirmation  of  the 
opinion  to  which  the  Court  below  came,  that  it  is  onlv  in  reality  a  covenant  for  further 
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assurance,  though  under  the  form  of  the  word  "  renew."  Next,  and  lastly,  let  us 
look  to  the  rest  of  the  covenants.  If  there  had  [298]  been  a  lease  for  seven  years 
renewable  for  ever,  so  as  to  oust  for  ever  the  enjoyment  except  in  case  of  forfeiture 
(and  there  is  no  forfeiture  provided  for  in  the  lease  nor  in  the  counterpart) ;  if  the 
grantor  or  lessor  was  never  likely  to  enjoy  it  at  all,  what  possible  interest  could  he 
have  in  keeping  up  the  plantations  on  the  estate  ?  Yet  there  is  an  express  stipulation 
on  his  part,  and  an  obligation  imposed  on  the  lessee,  that  he  shall  at  all  times  during 
the  term  keep  up  the  number  of  .500  oak  trees  on  the  premises.  This  is  perfectly 
intelligible,  if  you  read  it  as  a  covenant  for  further  assurance  ;  it  is  keeping  up  the 
timber  on  the  estate  with  a  view  to  the  interest  of  the  lessor  in  the  reversion  ;  but  if 
the  reversion  is  worth  nothing,  if  it  is  postponed  indefinitely  by  perpetual  renewal 
of  the  term  to  the  lessee  and  his  representatives,  that  covenant  is  not  ra,tional  or 
intelligible. 

Then  it  is  said — (and  that  was  much  relied  upon) — you  will  find  in  this  case 
there  are  no  successors  named  in  these  covenants.  And  why  should  there  be '] 
Look  at  the  time  at  which  it  was  granted — in  1663, — at  a  period  when  there  were 
forfeitures  in  consequence  of  rebellion,  when  this  very  estate  may  have  been  the 
subject  of  forfeiture,  or  at  least  of  conflicting  claims.  I  can  easily  understand  how 
such  covenants  should  be  inserted,  and  I  am  told  it  is  stated  at  the  bar,  and  not 
denied,  that  this  is  by  no  means  uncommon  in  those  leases  of  ancient  date  touching 
property  passing  from  hand  to  hand  in  these  troublesome  times.  It  is  not  easily 
to  be  presumed  in  any  case  that  there  should  be  a  parting  with  the  whole  interest, 
under  the  form  of  a  leasehold.  I  don't  speak  of  perpetuity  ;  that  has  no  application 
here.  There  is  no  perpetuity  treated;  though  it  may  be  a  term  for  ever,  there  is 
[299]  nothing  resembling  a  perpetuity,  if  there  are  always  existing  parties  who  may 
deal  with  the  whole  interest  created.  If  I  give  a  lease  as  long  as  the  grass  shall  grow 
and  the  waters  shall  ilow,  provided  I  don't  tie  it  up  to  A.  B.  and  the  heirs  of  his  body, 
nor  in  any  definite  succession,  and  put  the  land  extra  commercium,  that  would  not 
be  a  perpetuity  ;  if  there  must  always  be  in  esse  a  party  or  parties  who  have  a  right, 
within  the  limits  allowed  by  law,  (a  life  or  lives  in  being,  or  twenty-one  years  and 
ten  or  eleven  months  afterwards,)  to  deal  with  it  within  those  limits.  Therefore 
the  argument  of  perpetuity  in  this  case  must  be  put  entirely  out  of  view,  and  the 
judgment  is  not  affirmed  with  any  reference  to  it.  But  in  the  construction  of  the 
instrument  the  perpetual  duration  has  much  weight.  When  you  see  parties  leasing, 
you  are  not  easily  to  suppose,  that,  under  the  form  of  making  a  lease,  they  mean 
to  give  a  perpetual  interest.  The  usual  mode  of  dealing  with  property  in  perpetuity, 
is  not  to  convey  it  out  and  out  by  leasehold.  I  do  not  mean  to  say  it  may  not  be  called 
a  lease.  Half  the  land  in  Manchester  and  its  neighbourhood  .stands  on  that  footing, 
— on  a  lease  at  a  small  reserved  rent,  or  a  considerable,  valuable,  and  adequate  reserved 
rent,  sometimes  upon  Is.  an  acre,  sometimes  £1,  but  generally  on  the  smaller  rent  ; 
and  that  is  a  valid  lease  :  you  have  no  doubt  on  the  instrument  that  it  is  creating 
a  lease — no  doubt  whether  it  is  for  further  assurance  or  renewal  in  perpetuity. 
There  is  hardly  any  renewal  in  it  ;  it  is  at  once  by  its  original  constitution  a  per- 
petual lease,  an  interest  resembling  the  Scotch  feu  for  a  fixed  rent.  But  what  hap- 
pened at  the  time  when  these  deeds  were  originally  executed— when  the  convey- 
ances were  originally  made  ?  [300]  There  was  a  consideration  given,  an  adequate 
consideration  ;  a  sum  was  levied  or  given  at  the  time,  £1000  for  an  acre  ;  in  Man- 
chester it  is  done  every  day.  The  sum  for  an  acre  of  land,  and  a  payment  beside 
of  Is.  a  year  for  ever  and  ever,  and  it  is  leasehold  and  not  freehold.  But  first  the 
£1000  is  given  ;  for  the  instrument  of  lease,  generally  speaking,  purports  to  have 
been  granted  on  that  consideration.  That  is  not  the  case  here  ;  not  a  penny  is 
given  here,  but  it  is  merely  for  the  rent  reserved  in  1663  and  no  more,  and  that  rent 
never  to  rise  :  and  this  lease  is  pretended  to  be  a  perpetually  renewable  lease.  That 
is  a  strong  argument,  when  the  matter  remains  in  dubio.  for  easting  a  balance  in 
favour  of  that  construction  which  holds  it  to  be  a  covenant  for  further  assuiance, 
and  not  that  construction  which  holds  it  to  be  for  perpetual  renewal. 

There  are  other  reasons,  all  in  the  same  direction:  the  place  of  the  instrument, 
where  it  is  found  ;  the  context  of  the  covenant  itself  :  the  context  of  the  other  cove- 
nants, es]HH'ially  as  to  the  timber.  It  is  argued  for  the  A])pellant  against  the  judg- 
ment, that  there  is  no  covenant  to  keep  in  repair :  that  certainly  would  diminish 
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the  force  of  the  argument,  but  not  sufficiently  to  remove  it ;  and  I  h.ave  no  manner 
of  doubt  tliat  the  conclusion  to  which  the  Court  below  came,  was,  as  I  originally 
thought  on  the  hearing  of  the  case,  the  sound  conclusion.  I  therefore  think  your 
Lordships  would  do  right  to  affirm  this  judgment,  and,  there  not  being  sufficient 
doubt,  in  my  opinion,  considering  the  great  attention  paid  to  it  in  the  Court  below, 
to  affirm  it  with  the  costs  of  the  appeal. 

Judgment  affirmed,  with  costs  of  the  appeal,  not  exceeding  £200. 


[301]  IRELAND. 

COURT  OF  CHANCERY. 


Edward  Houlditch,  John  Houlditch,  James  Houlditch,  and  Francis  Stubbs, 
on  behalf  of  themselves  and  other  Creditors  of  the  Most  Noble  George 
Augustus,  Marquis  of  Donegal, — Appellants ;  The  Most  Noble  George 
Augustus,  Marquis  of  Donegal, — Respondent  [1834]. 

[Mews'  Dig.  vih.  302,  3-t2.  S.C.  2  CI.  &  F.  470;  and  see  Beatt.  14G,  300  ;  and  1  Dr. 
&  Wal.  4G1,  where  the  history  of  the  various  proceedings  in  this  case  is  traced. 
View  of  Lord  Brougham  (S  Bli.  N.  S.  338)  as  to  foreign  judgment  disapproved 
of  in  Godard  v.  Gray,  1870,  L.  R.  6  Q.  B.  149  ;  and  see  Ahouloff  v.  Oppen- 
heimer,  1882,  10  Q.  B.  D.  300  ;  Pemberton  v.  Hughes,  [1899]  1  Ch.  781 ;  and  lure 
Maudslay,  Sons,  d-  field,  [1900]  1  Ch.  GIL] 

Upon  a  bill  filed  in  the  Court  of  Chancery  in  England,  by  creditors,  a  decree 
was  made  to  execute  the  trusts  of  a  deed  by  which  lands  in  Ireland  were 
vested  in  trustees  for  the  payment  of  debts.  The  debtor,  a  peer  of  the 
realm,  did  not  answer  the  bill  nor  appear  at  the  hearing  of  the  original 
suit  ;  but  filed  an  answer  to  a  supjilemental  suit,  and  by  cross  bill  im- 
peached the  debts  as  fraudulent,  and  opposed  the  proceedings  by  counsel 
in  various  stages  of  the  supplemental  suits.  By  the  decrees  in  these  suits, 
an  injunction  and  a  receiver  were  appointed.  But  it  being  found  im- 
practicable to  execute  the  decree,  a  bill  was  filed  in  the  Court  of  Chancery 
in  Ireland,  to  carrj'  the  former  decree  into  execution.  Held,  reversing 
the  judgment  of  the  Court  below,  that,  under  the  circvimstances,  the 
Court  had  jurisdiction  ;  that  the  propriety  of  the  EngUsh  decree  might 
be  examined  in  the  suit  in  Ireland  :  but  that  if  part  of  it  was  sustainable. 
it  might  so  far  be  executed  by  the  aid  of  the  Irish  Court,  although  other 
parts  might  be  erroneous. 

The  Ap]K'llants,  in  the  month  of  December,  1828.  exhibited  their  original  bill 
of  complaint,  in  the  High  Court  of  Chancery  in  Ireland,  again.st  [302]  the  above- 
named  Respondent,  and  James  Dashwood  and  William  M'Ceorge,  Esqrs.,  and  thereby 
stated,  that  in  or  as  of  Trinity  Term,  in  the  year  1802,  Henry  Thomas  Jones  and 
Inigo  William  Jones,  as  administrators,  with  the  will  annexed,  of  the  estate  and  effects 
of  Henry  .lones,  deceased,  did  on  behalf  of  themselves  and  all  other  the  creditors  of 
the  said  Respondent,  George  Augustus,  Marquis  of  Donegal,  exhibit  their  origina 
bill  of  complaint  in  the  High  Court  of  Chancery  in  England,  against  the  said  Respon- 
dent, George  Augustus,  Marquis  of  Donegal,  the  said  James  Dashwood,  John  Agnew, 
since  decea.sed,  the  said  William  M'({eorge,  William  Lyon,  since  deceased.  Peter  Young 
and  John  King,  stating,  amongst  other  things,  that  ui>on  the  death  of  Arthur,  the 
late  Marqui.s  of  Donegal,  in  the  year  1799,  the  said  (leorge  Augustus,  Marquis  of 
Donegal,  became  seised  for  hfe  without  impeachment  of  waste,  subject  to  certain 
family  provisions  and  incumbrances,  of  divers  large  real  estates  in  the  kingdom  of 
Ireland,  of  very  considerable  yearly  value,  beyond  all  reprises,  and  that  the  said  George 
Augustus,  Marquis  of  Donegal,  was  also  entitled  to  a  share  of  the  joint  .stock  of  the 
Company  of  Undertakers  of  the  Logan  Navigation,  equivalent  to  the  sum  of  £51,000, 
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part  of  the  stock,  that  sum  having  been^subscribedjand  paid  to  tlie  said  undertaking 
by  the  said  Arthur,  late  Marquis  of  Donegal  :  And  that  the  said  George  Augustus, 
Marquis  of  Donegal,  having  contracted  very  large  debts,  which  he  was  desirous  of 
providing  for  by  conveying  his  said  life  estate  and  the  said  navigation  shares  to  trustees, 
upon  trust  to  grant  securities  to  his  creditors,  by  way  of  debenture,  in  manner  therein- 
after men-[303]-tioned,  by  indenture  dated  the  'JOth  of  April,  1799,  and  made  between 
the  said  Respondent,  George  Augustus,  Marquis  of  Donegal,  of  the  first  part,  the 
said  James  Dashwood,  John  Agnew,  and  WiUiam  M'George.  William  Lyon,  of  the 
second  part,  and  Francis  Const,  Esq.  and  George  Downing,  Esq.,  of  the  third  part, 
after  reciting  various  family  deeds  and  settlements,  which  had  been  executed  and 
made,  touching  the  said  estates  in  the  lifetime  of  the  said  Arthur,  late  Marquis  of 
Donegal,  and  also  reciting  the  death  of  the  said  Arthur,  late  ilarquis  of  Donegal, 
leaving  the  said  George  Augustus,  Marquis  of  Donegal,  his  eldest  son,  who  had  there- 
fore succeeded  to  all  his  titles  and  dignities,  and  had  also  become  entitled  to  the  posses- 
sion of  the  several  estates  under  the  several  therein-before  recited  indentures,  subject 
to  the  therein-mentioned  incumbrances  ;  and  reciting  that  the  said  George  Augustus, 
Marquis  of  Donegal,  had,  since  the  date  and  execution  of  the  therein-recited  indenture 
of  the  24th  of  May,  1794,  contracted  several  other  debts  to  a  considerable  amount, 
and  being  wholly  unable  to  make  any  provision  for  the  payment  thereof,  otherwise 
than  by  sale  of  the  aforesaid  navigation  shares,  and  out  of  the  income  of  the  estate 
which  he  then  was,  and  on  the  decease  of  Barbara,  Marchioness  Dowager  of  Donegal, 
his  mother-in-law,  would  become  entitled  to  for  his  life,  in  manner  therein-before 
recited,  was  desirous  of  securing  the  monies  arising  by  sale  of  the  said  navigation 
shares,  and  so  much  of  such  income  as  was  not  essential  to  the  support  of  himself 
and  his  family,  in  a  manner  consistent  with  his  rank  and  dignity  in  life,  for  the  benefit 
of  his  creditors,  or  such  of  them  as  should  [304]  be  willing  to  accept  the  terms  thereby 
offered  to  them,  and  would  consent  to  such  acts  as  therein  requested  of  them  ;  and 
that  in  order  to  carry  such  intentions  into  execution  so  far  as  respected  the  said  navi- 
gation shares,  the  said  George  Augustus,  Marquis  of  Donegal,  had,  in  and  by  an  in- 
denture therein  mentioned  to  be  made  between  the  said  George  Augustus,  Marquis 
of  Donegal,  of  the  one  part,  the  said  James  Dashwood,  John  Agnew,  William  M'George, 
and  William  Lyon,  of  the  other  part,  assigned  and  transferred  unto  the  said  James 
Dashwood,  John  Agnew,  Wilham  M'George,  and  William  Lyon,  their  executors, 
administrators,  and  assigns,  all  his  share  or  shares,  right  and  interest,  in  and  to  the 
said  joint  stock  of  the  Company  of  Undertakers  of  the  Logan  Navigation,  to  hold 
upon  the  tru.sts  therein  mentioned  ;  It  was  witnessed  that  in  consideration  of  the  pre- 
mises and  furtherance  of  the  desire  of  the  said  George  Augustus,  Marquis  of  Donegal, 
in  that  behalf,  and  in  consideration  of  ten  shillings,  by  the  said  James  Dashwood, 
John  Agnew,  William  M'George,  and  Wilham  Lyon,  paid  to  the  said  George  Augustus, 
Marquis  of  Donegal,  he,  the  said  George  Augustus,  Marquis  of  Donegal,  granted 
and  demised  to  the  said  James  Dashwood,  John  Agnew,  William  M'George,  and 
William  Lyon,  their  executors,  administrators,  and  assigns,  all  the  estates  of  him, 
the  said  George  Augustus,  Marquis  of  Donegal,  in  the  kingdom  of  Ireland,  therein 
particularly  mentioned  and  described,  and  to  which  he,  the  said  George  Augustus, 
Marquis  of  Donegal,  became  entitled,  as  tenant  for  life,  in  possession,  and  in  remainder 
expectant  on  the  decease  of  Barbara,  Marchioness  of  Donegal,  his  mother-in-law, 
[305]  to  hold  unto  the  said  James  Dashwood,  John  Agnew,  WiUiam  M'George,  and 
William  Lyon,  their  executors,  administrators,  and  assigns,  for  ninety-nine  years, 
without  impeachment  of  waste,  if  the  said  George  Augustus,  Marquis  of  Donegal, 
should  so  long  live,  subject  nevertheless  to  the  several  incumbrances  in  the  said  in- 
denture mentioned,  being  the  several  deeds  and  settlements  subject  to  which  the 
estates  had  vested  in  the  said  George  Augustus,  Marquis  of  Donegal,  on  the  death 
of  his  said  father,  upon  the  trusts  and  for  the  intents  and  purposes,  and  subject  to 
the  powers,  conditions,  limitations,  and  agreements  therein-after  limited  and  declared, 
that  is  to  say,  in  trust,  in  the  first  place,  out  of  the  rents,  issues,  and  profits  arising 
from  the  premises  thereby  demised,  to  pay  and  discharge  the  costs  of  preparing  and 
executing  that  deed,  and  all  tithes,  taxes,  rates,  quit-rents,  and  other  outgoings  and 
payments  required  to  be  made  in  respect  of  the  said  premises,  or  any  of  them,  and 
all  expenses  of  keeping  the  said  premises  in  good  repair  and  concUtion,  and  of  rebuild- 
ing houses  and  other  buildings  when  necessarv,  and  the  salaries  of  all  receivers, 
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stewards,  or  agents,  or  otiier  persons  employed  in  receiving  or  recovering  sueli  icnts, 
issues,  <and  profits  respectively,  and  all  other  expenses  incident  to  or  attending  the 
recovery  or  receipt  of  such  rents,  issues,  and  profits,  or  otherwise,  occasioned  hy  or 
in  the  execution  or  otherwise  of  any  of  the  trusts,  powers,  or  authorities  therein  con- 
tained, or  thereby  given,  or  in  any  wise  relating  thereto  ;  and  in  the  next  jjlace,  to 
pay  unto  the  said  George  Augustus.  Marquis  of  Donegal,  during  his  natural  life, 
for  the  maintenance  and  support  of  himself  and  his  family.  [306]  the  clear  yearly 
sum  of  £'10,1)00,  by  equal  half-yearly  payments,  on  tlie  5th  of  July,  and  the  5th  of 
January,  in  every  year,  clear  of  all  taxes  except  the  then  present  tax  upon  income, 
the  first  of  which  payments  should  be  made  on  the  5th  of  July  then  next :  and  as 
to  the  residue  of  the  monies  arising  from  such  rents,  issues,  and  profits,  and  the  annual 
produce  of  the  said  navigation  shares,  until  sold,  and  the  monies  arising  from  the 
sale  thereof,  after  discharging  all  expenses  incident  thereto,  it  was  thereby  agreed, 
that  the  .same  should  be  an  accumulating  fund  in  the  hands  of  the  said  James  Dash- 
wood,  John  Agnew,  ^^'illiam  M'George,  and  William  Lyon,  or  of  the  survivor  or 
survivors  of  them,  or  the  executors,  administrators,  or  assigns  of  such  survivor,  for 
the  intents  and  purposes,  and  should  be  from  time  to  time  applied  in  manner  therein- 
_after  mentioned  :  And  in  order  that  the  fund  so  intended  to  accumulate  might  be 
I'endered  as  productive  as  possible  for  the  purposes  of  that  deed,  it  was  thereby  declared, 
that  when  the  said  trustees  should  have  in  their  hands  any  sum  or  sums  of  money 
not  immediately  applicable  to  such  purposes,  which  should  exceed  the  sum  of  £1000, 
the  same  should  be  invested  hy  the  said  trustees  in  the  public  funds,  or  on  East  India 
bonds,  or  Exchequer  or  Navy  bills,  or  Government  saleable  securities  in  the  names 
of  such  trustees  for  the  time  being,  to  be  changed,  altered,  or  varied  at  discretion  ; 
and  that  the  interest,  dividends,  premiums,  or  other  profits  to  arise  therefrom  should 
be  applied  by  such  trustee  or  trustees  in  like  manner  with  the  sum  or  sums  so  to  be 
laid  out :  And  in  order  that  substantial  justice  might  be  done  between  the  said  George 
Augustus,  Marquis  of  Donegal,  and  his  [307]  several  creditors,  whose  debts  had 
not  been  already  provided  for  under  the  trusts  of  certain  indentures  therein  mentioned 
to  have  been  executed  in  the  lifetime  of  the  said  late  Marquis,  by  him  and  the  said 
George  Augustus,  Marquis  of  Donegal,  it  was  thereby  agreed  that  the  said  James 
Dashwood,  John  Agnew,  William  M'George,  and  William  Lyon,  should  forthwith 
proceed  to  investigate  the  nature,  extent,  and  origin  of  the  several  claims  of  such 
creditors  respectively,  and  what  securities  had  been  given  to  them,  and  what  con- 
siderations had  been  received  by  the  said  George  Augustus.  Marquis  of  Donegal, 
for  the  same,  according  to  the  best  of  their  abilities  ;  and  that  it  should  be  lawful 
for  any  two  or  more  of  them,  the  said  James  Dashwood,  John  Agnew,  William 
M'George,  and  William  Lyon,  or  the  survivor  of  them,  or  for  the  executors  and  admin- 
istrators of  the  survivor,  to  confirm,  disallow,  liquidate,  and  settle  every  or  any  such 
claims,  and  to  enter  into  any  contracts  or  agreements  with  all  or  any  such  claimants 
for  compounding  such  claim  or  claims,  or  for  altering  the  nature  or  course  of  payment 
thereof ;  and  also  for  redeeming,  continuing,  or  confirming  every  or  any  annuity  or 
annuities  in  lieu  of  any  debt  or  debts  which  should  be  found  due  from  him  ;  and  also 
power  to  enter  into  any  agreement  with  such  creditors  respectively,  or  any  two  of 
them,  touching  the  time  or  times,  and  the  manner  how  their  respective  debts  or  claims 
should  be  liquidated,  settled,  and  discharged,  and  whether  any  and  what  interest 
should  be  allowed  thereon  ;  and  if  they  should  think  proper  so  to  do,  to  issue  assign- 
able debentures  to  such  creditors  or  any  of  them  for  the  better  securing  the  perform- 
ance of  such  con-[308]-tracts  or  agreements  as  last  mentioned,  so  as  each  and  every 
creditor  accepting  any  such  debentures  should  enter  into  an  agreement  not  to  molest 
the  said  George  Augustus,  Marquis  of  Donegal,  for  their  debts,  unless  default  should 
be  made  in  payment  of  any  sum  or  sums  of  money  at  any  time  or  times  to  be  appointed 
in  and  by  such  debenture  for  that  purpose,  and  so  as  no  debenture  should  be  valid 
until  the  same  should  be  executed  by  the  said  George  Augustus,  Marquis  of  Donegal : 
And  powers  were  by  the  said  indenture  given  to  the  said  trustees  to  do  all  acts  necessary 
for  carrying  the  several  agreements  so  to  be  executed  into  execution,  and  likewise 
power,  when  it  should  appear  advisable  or  necessary  for  the  regulation  of  their  con- 
duct, to  take  opinions  of  counsel,  or  to  submit  the  justice  or  extent  of  any  such  claims 
as  aforesaid  to  the  award  of  any  person  or  persons  whomsoever,  and  to  do  all  things 
necessary  in  that  behalf,  and  also  to  commence,  prosecute,  and  defend  all  such  actions 
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at  law  and  in  equity  in  any  of  the  courts  of  (ireat  Britain  or  Ireland,  or  clsewherp, 
as  they  should  think  necessary  for  resisting  the  payment  of  any  such  claim  or  claims 
as  should  be  conceived  illegal  or  excessive,  or  for  the  setting  aside  any  annuity  or 
annuities  if  necessary,  and  generally  to  do  all  things  necessary  and  effectual  in  that 
behalf  ;  and  to  appoint  and  countermand  at  pleasure  all  such  persons  as  they  should 
think  necessary  to  be  their  attornies,  agents,  stewards,  or  bailiff's,  in  the  management 
and  conducting  of  any  of  the  estates  thereby  demised,  and  of  the  receipts  and  rents 
thereof,  or  for  any  other  purpose  or  occasion  whatsoevei-,  and  to  make  such  allow- 
ance, payments,  and  compensation  [309]  to  such  persons  respectively  as  should  be 
reasonable:   And  that  it  was  thereby  agreed,  that  the  said  James  Dashwood,  John 
Agnew,  William  M'George,  and  William  Lyon,  should  dispose  of  the  fund  thereby 
directed  to  accumulate  as  aforesaid,  at  such  respective  times  and  in  such  proportions 
as  should  be  necessary  towards  the  payment  of  such  respective  debts,  annuities,  claims, 
and  demands  as  should  be  substantiated,  compounded  for,  or  secured  in  manner 
aforesaid,  at  the  times  and  according  to  the  intent  and  meaning  of  such  respective 
agreements  ;  and  also  all  interests,  costs,  charges,  expenses,  salaries,  and  allowances 
therein-before  provided  for,  when  it  should  be  necessary  so  to  do ;  and  in  case  there 
should  be  any  surplus  monies,  stocks,  funds,  and  securities  in  their  hands  or  names, 
or  in  the  hands  or  name  of  any  of  them,  after  all  such  payments,  accounts,  matters, 
and  things  as  aforesaid  should  have  been  duly  hquidated  or  discharged,  or  be  no  longer 
payable,  the  same  should  be  in  trust  for  and  paid  and  transferred  to  the  said  George 
Augustus,  Marquis  of  Donegal,  his  executors,  administrators,  and  assigns,  and  for 
his  and  their  own  use  and  disposal  :   And  that  it  was  thereby  further  agreed,  that 
it  should  be  lawful  for  the  said  James  Dashwood,  John  Agnew,  William  M'George, 
and  William  Lyon,  or  the  survivors  and  survivor  of  them,  or  the  executors,  adminis- 
trators, or  assigns  of  the  survivor,  in  case  the  majority  in  value  of  the  creditors  of 
the  said  George  Augustus,  ^Larquis  of  Donegal,  whose  debts  were  not  then  already 
secured  or  provided  for  by  the  therein-recited  indenture,  and  who  should  for  the 
time  being  have  established  their  claims  to  the  satisfaction  of  the  said  James  Dash- 
[310]-wood,  John  Agnew,  WiUiam  M'George,  and  William  Lyon,  or  any  of  them, 
should  so  require,  to  insure  upon  the  life  of  the  said  George  Augustus,  Marquis  of 
Donegal,  any  sum  or  sums  of  money,  not  exceeding  the  total  amount  of  the  claims 
which  should  have  been  made  and  established  by  such  creditors  for  the  time  being, 
to  such  satisfaction  as  aforesaid,  in  any  pubhc  office  of  assurance  in  Great  Britain 
or  Ireland,  or  upon  any  private  pohcy  or  policies  to  be  underwritten  at  Lloyd's  cofl'ee 
house,  in  the  city  of  London,  and  to  pay  the  premiums,  and  all  other  payments  in 
respect  of  such  policy,  out  of  the  rents  and  profits  of  the  premises  thereby  demised, 
which  should  from  time  to  time  remain  after  payment  of  the  said  annuity  to  the  said 
George  Augustus,  Marquis  of  Donegal  :   And  that  it  was  thereby  further  declared, 
that  in  case  all  and  every  the  debts  and  annuities  then  already  contracted  or  granted 
by  the  said  George  Augustus,  Marquis  of  Donegal,  and  which  were  not  then  already 
provided  for  as  aforesaid,  or  the  compositions  to  be  accepted  in  satisfaction  thereof, 
and  all  interest  for  the  same,  and  all  other  payments  thereby  provided  for,  save  and 
except  such  as  regarded  the  future  outgoings  of  the  estate  thereby  demised,  should 
be  satisfied  before  the  decease  of  the  said  George  Augustus.  Marquis  of  Donegal,  then 
the  said  James  Dashwood,  John  Agnew,  William  M'George,  and  William  Lyon,  should, 
at  the  request,  costs,  and  charges  of  the  said  George  Augustus,  Marquis  of  Donegal, 
assign  the  said  term  of   ninety-nine  years  thereby  granted  unto  the  said  George 
Auo-ustus,  Marquis  of  Donegal,  or  his  assigns,  or  as  he  or  they  should  direct :   And 
that  the  said  George  Augustus,  Marquis  of  Donegal,  thereby  cove-[311]-nanted  and 
agreed,  that  he  would  make  and  execute  such  demises  and  leases  of  all  and  every 
or  any  of  the  premises  thereby  demised,  in  pursuance  of  the  powers  or  authorities 
vested  in  him  by  the  therein-before  recited  indentures  of  release  of  the  1 9th  day  of  May, 
1792.  and  the  23d  day  of  May,  1794,  respectively,  as  any  two  or  more  of  them,  the 
said  James  Dashwood,  John  Agnew,  WilUam  M'George,  and  William  Lyon  should 
direct  or  require,  and  that  all  and  singular  fines,  premiums,  and  other  payments 
to  be  had  and  received  on  granting  each  such  Ifeise  and  demise  should  be  paid  to  the 
said  James  Dashwood,  John  Agnew,  William  M'George,  and  WiUiam  Lyon,  upon 
the  trusts  thereinbefore  expressed  concerning  the  rents,  issues,  and  profits  of  the 
same  premises  respectively  ;  and  that  each  of  them,  the  said  James  Dashwood,  John 
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Agnew,  William  M'tieorge,  and  William  Lyon,  thereby  covenanted  witli  the  said 
George  Augustus,  Marquis  of  Donegal,  and  also  with  the  said  Francis  Const  and 
(jreorge  Downing,  tiieir  executors,  administrators,  and  assigns,  that  they  would  exert 
their  utmost  endeavours  to  manage  all  and  singular  the  trusts  thereby  reposed  in 
them  therein  to  the  best  advantage,  according  to  the  best  of  their  judgment,  and 
would  faithfully  dispo.se  of  the  rents,  issues,  fine*;,  and  profits  arising  from  the  said 
premises  thereby  demised,  according  to  the  intent  and  true  meaning  of  tliose  presents  ; 
and  would  once,  or  oftenei',  every  year,  if  thereunto  required,  produce  unto  the  said 
George  Augustus,  Marquis  of  Donegal,  or  his  assigns,  or  unto  the  said  Francis  Const, 
and  George  Downing,  their  executors,  administrators  and  assigns,  on  behalf  of  the 
creditors  of  the  said  George  Augustus,  Mar-[312]-quis  of  Donegal,  when  thereunto 
required,  an  account  of  the  dealings,  and  transactions,  and  payments  under  the  trusts 
and  powers  thereby  reposed  in  them  :   And  that  it  was  thereby  also  provided,  that 
notwithstanding  the  appointment  of  the  said  William  Lyon  to  be  a  trustee  for  the 
purpose  aforesaid,  it  should  be  lawful  for  him  to  be  continued  and  act  in  the  manage- 
ment and  conduct  of  the  several  matters  and  things  as  an  attorney  or  solicitor,  and 
do  all  law  business  required  to  be  done  in  the  premises,  and  usually  executed  by  attornies 
or  solicitoi's  in  such  manner,  and  to  receive  such  recompense  for  his  loss  of  time  and 
pains  in  and  about  the  afl'airs  of  the  said  George  Augustus,  Marquis  of  Donegal,  and 
the  trusts  thereby  created,  as  he  would  have  been  entitled  to  have  been  allowed  in 
case  he  had  been  employed  by  the  said  George  Augustus.  MaTipiis  of  Donegal,  or 
by  the  trustees  thereby  a]5pointed  for  all  or  any  of  such  purposes,  without  being  himself 
one  of  the  trustees  ;  and  also  stating  amongst  other  things  certain  indentures  and 
subsequent  matters  under  which  the  Plaintiff's  in  the  said  cause  claimed  the  benefit 
of  the  said  trusts  ;  And  praying  that  an  account  might  be  taken  of  the  rents,  issues, 
and  profits  of  the  said  trust  estates,  and  all  other  the  property  which  had  been  received 
by  the  said  Defendants,  James  Dashwood,  John  Agnew,  William  M'George,  and 
William  Lyon,  under  and  by  virtue  of  the  said  trust  deed,  or  which  without  their 
wilful  default  might  have  been  received,  and  of  the  monies  laid  out  and  expended 
by  them  in  the  due  execution  of  the  trusts  thereby  in  them  reposed,  and  that  the 
balance  remaining  in  their  hands  might  be  ascertained,  and  that  they  might  [313]  be 
decreed  to  pay  the  same  in  discharge  of  the  interest  and  instalments  that  should  be 
found  due  to  the  said  Plaintifl's,  and  such  other  creditors  as  in  the  said  bill  mentioned, 
so  far  as  the  same  would  extend  ;  but  in  case  the  said  Court  should  be  of  opinion, 
that  from  any  circumstances  whatsoever  the  Plaintiff's  in  the  said  Bill  were  not  entitled 
to  be  satisfied  out  of  the  said  trust  property,  then  that  the  Defendants,  John  King 
and  Peter  Young,  might  be  decreed  to  pay  the  said  Plaintiffs,  as  the  personal  repre- 
sentatives of  the  said  Henry  Jones,  all  money  due  on  the  debentures  therein  particu- 
larly mentioned,  and  that  for  that  purpose  an  account  might  be  taken  of  all  such 
principal  and  interest  respectively,  and  that  in  the  mean  time  a  receiver  of  the  said 
trust  estates  might  be  appointed  with  all  proper  directions,  and  for  further  relief  ; 
and  further  stating,  that  all  the  said  several  Defendants  to  such  bill,  except  the  .said 
George  Augustus,  Marquis  of  Donegal,  who.  by  an  amendment  of  the  said  bill,  was 
charged  to  be  out  of  the  jurisdiction  of  the  said  Court,  afterwards  duly  appeared  and 
put  in  their  answer  to  the  .said  bill  :  and  that  by  an  order  of  the  .said  Court  made  in 
the  said  cause,  bearing  date  the  '2d  of  March,  1 80.'5,  it  was  referred  to  one  of  the  Masters 
of  the  .said  Court  to  appoint  a  receiver  or  receivers  of  the  rents  and  profits  of  such 
of  the  estates  in  question  in  the  said  cause,  of  which  a  receiver  had  not  already  been 
appointed,  with  the  usual  directions  in  such  cases  ;  and  further  stating,  that  in  pur- 
suance of  such  order  the  Master  to  whom  the  same  matter  was  referred,  by  his  report 
bearing  date  the  5th  of  April,  180.3,  certified  amongst  other  things  that  Henry  Alex- 
ander, of  London-[314]-derry,  in  Ireland,  and  of  Queen  Ann  Street,  Westminster, 
in  the  county  of  Middlesex,  in  Great  Britain,  had  been  proposed  to  him  by  the  Plaintiff's 
in  the  said  suit,  as  a  proper  person  to  be  appointed  receiver  of  the  rents  and  profits 
of  the  estates,  consisting  of  part  of  the  barony  of  Ennishowen.  and  the  lands  thereunto 
belonging,  situate  in  the  counties  of  Donegal  and  Londonderry,  in  Ireland,  then  let 
to  divers  tenants  at  sundry  yearly  rents,  amounting  to  the  sum  of  £8.500.  or  there- 
abouts ;  and  of  which  the  said  Henry  Alexander  had  been  for  many  years  then  past 
receiver;  and  that  he  had  approved  thereof;  and  further  stating,  that  in  further 
pursuance  of  the  said  order  of  the  2d  of  March,  180.3.  the  Master,  by  his  report  bear- 
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ing  date  the  17th  of  June,  1803,  certified  that  the  said  Henry  Alexander  had  been 
proposed  to  him  by  the  Plaintiff's  in  the  said  suit,  as  a  proper  person  to  be  appointed 
receiver  of  the  rents  and  profits  of  the  residue  of  the  estates  in  question  in  Ireland, 
of  which  the  yearly  value  was  £25,000,  or  thereabouts,  and  that  he  approved  of  such 
proposal,   etc.     And  further  stating,  that  divers  further  proceedings  having  been 
had  in  the  said  cause,  the  same  came  on  to  be  heard  before  the  Master  of  the  Rolls  in 
Great  Britain,  on  the  27th  of  July,  1803,  against  all  the  Defendants  except  the  said 
Respondent,  and  that  by  the  decree  made  on  such  hearing,  it  was  ordered  and  decreed 
that  it  should  be  referred  to  Mr.  Ord,  then  one  of  the  Masters  of  the  said  Court,  to 
take  an  account  of  what  was  due  to  the  said  Plaintiff's,  and  all  other  the  creditors 
of  the  said  Marquis  of  Donegal,  whose  debts  accrued  due  before  the  execution  of  the 
indenture  of  the  20th  of  April,  1799,  in  the  pleadings  named,  and  [315]  to  compute 
interest  on  such  of  the  said  debts  as  carried  interest,  with  the  usual  directions  to  ad- 
vertise for  such  creditors  :  And  it  was  thereby  further  ordered,  that  the  said  Master 
should  take  an  account  of  the  rents  and  profits  of  the  trust  estates  in  question,  received 
by  the  said  James  Dashwood,  John  Agnew,  William  M'George,  and  William  Lyon, 
or  any  or  either  of  them,  under  or  by  virtue  of  the  said  trust-deed,  or  by  any  person 
or  persons,  by  their  or  any  of  their  order,  or  for  their  or  any  of  their  use,  and  which 
without  their  respective  wilful  default  might  have  been  received  ;  and  the  said  Master 
was  also  thereby  ordered  to  take  an  account  of  the  monies  laid  out  and  expended  by 
the  said  trustees,  in  the  execution  of  the  trusts  reposed  in  them  ;  and  it  was  thereby 
ordered,  that  the  clear  balance  of  the  said  amount  should  be  paid  into  the  Bank  of 
England  to  the  credit  of  the  said  cause,  and  applied  in  payment  of  the  debts  due  to 
the  said  Plaintiffs,  and  the  other  creditors  of  the  said  Marquis  of  Donegal,  under  the 
said  deed  ;  and  it  was  thereby  ordered,  that  the  receiver  appointed  in  the  said  cause 
should  be  continued,  and  should  pass  his  accounts  before  the  said  Master,  and  should 
pay  his  balance  from  time  to  time  into  the  said  Bank  of  England,  with  the  privity 
of  the  Accountant-General  of  the  said  court,  on  the  credit  of  the  said  cause,  and  usual 
directions  were  thereby  given  for  the  passing  of  the  said  accounts,  and  the  considera- 
tion of  the  costs  of  the  said  suit,  and  of  all  further  directions,  was  thereby  reserved 
until  after  the  said  Master  should  have  made  his  report ;  and  any  of  the  parties  were 
to  be  at  liberty  to  apply  to  the  Court,  as  they  should  be  advised  :  And  further  stating, 
that  by  [316]  an  order  of  the  said  Court,  made  in  the  said  cause,  and  bearing  date 
the  3d  of  August,  1803,  it  was  ordered  that  the  said  Henry  Alexander  should  be  at 
liberty,  in  the  name  of  the  said  James  Dashwood,  John  Agnew,  William  M'George, 
and  William  Lyon,  to  distrain,  sue  for,  and  recover,  and  receive  of  and  from  the  tenants 
of  the  said  estates,  all  and  every  the  rents  and  arrears  of  rent  due  from  them  at  the 
time  of  his  appointment  :  And  further  stating,  that  in  pursuance  of  the  said  decree, 
the  Master  to  whom  the  said  cause  stood  referred,  made  his  report  in  the  said  c  use, 
bearing  date  the   10th  of  August,  1804,  by  which,  among  other  things,  he  found 
that  certain  debts  arising  upon  debentures  issued  under  the  trusts  of  the  deed,  were 
due  and  owing  respectively  to  Bennis  Berry,  Sir  John  Lade,  and  the  Appellant,  Francis 
Stubbs  :  And  further  stating  that  by  an  order  made  in  the  said  cause,  and  bearing 
date  the  30th  of  October,  1804,  the  said  Master's  said  report  was  confirmed  nisi, 
and  afterwards  various  exceptions  were  taken  to  the  said  report,  (not  however  by  or 
against  Bennis  Berry,  or  Sir  John  Lade,  or  the  Appellant,  Francis  Stubbs,)  which 
exceptions  came  on  to  be  argued,  and  the  matter  of  which  exceptions  was  by  various 
orders  of  the  said  Court  referred  back  to  the  Master  :  And  further  stating,  that  in 
or  as  of  Easter  Term,  in  the  year  1807,  the  said  Liigo  Jones,  as  survivor  of  the  said 
Henrv  Thomas  Jones,  exhibited  his  supplemental  bill,  or  bill  in  the  nature  of  a  supple 
mental  bill,  in  the  said  Court,  against  the  said  George  Augustus,  Marquis  of  Donegal, 
thereby  stating,  amongst  other  things,  the  said  indenture  of  the  20tb  of  April,  1799, 
and  the  other  matters  herein-before  [317]  mentioned  to  have  been  stated  in  the  said 
original  bill,  and  the  prayer  of  said  original  bill,  and  the  said  several  decrees,  orders, 
and  the  several  proceedings  had  in  the  said  suit,  and  stating  therein  that  the  said 
Plaintiffs  finding  that  the  said  George  Augustus,  Marquis  of  Donegal,  had  gone  to 
reside  in  Ireland,  they  had  amended  their  said  original  bill,  and  stated  him  to  be  out 
of  the  jurisdiction  of  the  Court  ;  and  stating,  among  other  things,  a  certain  order, 
under  which,  what  should  remain  of  a  certain  sum  of  £4861  2s.  lOd.  three  per  cent, 
consolidated  Bank  annuities,  after  paying  certain  costs,  was  to  be  carried  over  by 
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tlie  Accountant-General  of  the  said  Court  to  tlie  credit  of  the  said  original  cause  ; 
and  stating,  that,  pursuant  to  an  order  made  in  the  said  original  cause,  the  said  Henry 
Alexander  had  paid  into  the  Bank  of  England,  in  the  name  and  with  the  privity  of 
the  Accountant-General  as  part  of  the  money  received  by  him  as  such  receiver  as 
aforesaid,  the  svun  of  £1000,  and  that  such  Baidc  annuities  and  costs  constituted 
the  whole  property  which  the  said  I'laintitfs  by  means  of  the  said  proceedings  liad  been 
able  to  get  at  from  the  rents  and  profits  of  the  said  trust  estate,  towards  satisfying 
themselves  and  the  other  creditors  of  the  said  Marquis,  who  had  come  in  under  and 
sought  the  benefit  of  the  said  decree  ;  and  that  the  Plaintiffs  and  the  other  creditors 
of  the  said  George  Augustus,  Marquis  of  Donegal,  had  been  prevented  from  obtaining 
the  benefit  of  the  said  decree,  and  that  the  said  Henry  Alexander,  as  such  receiver 
as  aforesaid,  had  been  deprived  of  or  obstructed  in  the  receipt  of  the  rents  and  profits 
of  the  said  trust  estates  by  the  said  George  Augustus,  Marquis  of  Donegal,  [318]  and 
that  the  said  George  Augustus,  Marquis  of  Donegal,  on  or  about  the  27th  of  March, 
1803,  had  notice  that  the  said  Court  had  pronounced  the  aforesaid  order,  and  that 
after  he  had  the  said  notice  of  such  order,  and  since  the  appointment  of  the  said  Henry 
Alexander  to  be  such  Receiver,  he  had  continued  to  receive  and  still  received  the  said 
rents  and  profits  ;  and  stating  that,  among  other  acts  of  the  said  George  Augustus, 
Marquis  of  Donegal,  for  obstructing  and  preventing  the  payment  of  the  said  rents 
upon  the  trusts  of  the  said  deed,  he  had  caused  an  advertisement  to  be  published 
in  the  Londonderry  Journal,  on  the  8th  of  June,  1803,  and  in  the  Donegal  and  Tyrone 
Advertiser  of  the  28th  of  the  same  month,  and  on  several  other  days,  in  the  words 
or  to  the  eft'ect  following,  that  is  to  say  :  "  The  tenantry  of  my  estates  in  the  counties 
"  of  Donegal  and  Londonderry  are  to  take  notice  that  I  shall  attend  at  Derry  on  the 
"  1st  of  August  next,  to  receive  my  rents  and  arrears,  and  they  are  not  to  pay  to  any 
"  other  person  whatsoever  without  my  further  particular  directions. — DoNEG.\L  :  " — 
And  that  with  the  like  design  and  about  the  same  time  he  had  caused  two  other  printed 
notices  or  handbills  of  a  similar  tendency,  one  dated  the  27th  of  June,  1803,  and  the 
other  dated  the  4th  of  July,  1803,  to  be  distributed  amongst  the  tenants  of  the  estates 
comprised  in  the  said  indenture,  and  had  made  applications,  or  caused  notices  to  be 
given  to  the  several  tenants  of  the  estates  comprised  in  the  said  indenture,  and  directed 
them  not  to  pay  the  rents  of  the  estates  in  their  respective  holdings  to  the  said  Henry 
Alexander  as  such  receiver  as  aforesaid  ;  and  that  the  said  Henry  Alexander  had 
obtained  the  afore-[319]-said  order  of  the  3d  of  August,  1803,  authorizing  him  in  the 
names  of  the  said  James  Dashwood,  John  Agnew,  William  M'George,  and  William 
Lyon,  to  distrain,  sue  for,  and  recover  and  receive  of  or  from  the  tenants  of  the  said 
estates  all  the  rents  and  arrears  of  rent  due  at  the  time  of  his  appointment  ;  and  that 
the  said  George  Augustus,  Marquis  of  Donegal,  on  or  about  the  3d  of  August,  1804. 
had  published  and  distributed  another  printed  notice  among  the  tenants  of  the  said 
estates  or  some  of  them,  in  the  words  or  to  the  effect  following  ;  that  is  to  say,  "  As 
"  I  understand  Mr.  Alexander  has  again  attempted  to  interfere  in  the  receipt  of  my 
"  rents,  contrary  to  my  directions,  under  a  fictitious  proceeding  in  the  English  Court 
"  of  Chancery,  I  give  this  further  notice  to  my  tenantry  in  the  barony  of  Ennishowen, 
"  on  no  account  to  pay  Mr.  Alexander  or  his  order  any  rents  whatsoever,  and  that 
"  if  any  person  shall  have  done  or  may  hereafter  do  so,  I  shall  oblige  him  to  repay 
"  the  same  to  my  agent  and  receiver,  whose  nomination  shall  be  publicly  made  known 
"  on  a  further  occasion. — Donegal. — Belfast,  3rf  January,  1804." — And  further 
stating,  that  the  said  Marquis  of  Donegal  had  then  lately  returned  to  England,  and 
was  resident  within  the  jurisdiction  of  that  Court  ;  and  praying  that  the  said  Inigo 
William  Jones  might  have  the  benefit  of  the  said  decree,  and  the  said  orders  and  pro- 
ceedings in  the  said  cause,  and  might  be  at  liberty  to  prosecute  the  same,  and  carry 
on  the  said  accounts  against  the  said  trustees,  as  the  said  Inigo  William  Jones  would 
have  been  entitled  to  have  done,  in  case,  at  the  time  when  [320]  the  aforesaid  decree 
was  pronounced,  the  said  George  Augustus  Marquis  of  Donegal  had  been  within 
the  jurisdiction  of  the  said  Court,  and  amenable  to  the  process  thereof  ;  and  that 
the  said  George  Augustus,  Marquis  of  Donegal,  and  his  agents  and  servants,  might 
be  restrained  by  the  injunction  of  the  said  Court  from  receiving  the  rents  of  the  said 
estates,  or  any  of  them  :  And  further  stating,  that  the  said  George  Augustus  Marquis 
of  Donegal  appeared,  and  put  in  his  answer  to  the  said  supplemental  bill,  or  bill  in 
the  nature  of  a  supplemental  bill,  and  that  by  such  answer  he  admitted  the  execution 
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of  the  indenture  of  the  20th  of  April,  1799,  and  that  the  same  had  been  registered 
in  the  proper  office  in  Ireland  ;  and  he  admitted  that  such  suits  were  instituted  in 
the  said  Court  of  Chancery  in  England,  and  such  proceedings  had  therein  as  stated 
in  the  said  Plaintiff's  bill ;  but  he  said  that  such  proceedings  had  been  carried  on  in 
his  absence  ;  he  submitted  that  he  ought  not  to  be  prejudiced  by  such  proceedings, 
relying  upon  his  absence  during  the  said  proceedings  as  a  reason  why  he  should  not, 
as  Inigo  William  Jones  had  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  for  the 
same  purpose,  whicli  latter  bill  the  Respondent  had  answered  ;  that  the  Plaintiff 
was  not  entitled  to  any  account  against  the  Respondent  until  he  should  have  estab- 
lished, to  the  satisfaction  of  the  Court,  a  full,  just,  and  boiul  fide  consideration  for  the 
demand  claimed  by  virtue  of  tlie  debenture  in  respect  of  which  he  claimed  :  And 
he  stated  that  some  short  time  after  he  went  to  reside  in  Ireland,  that  is  to  say,  in 
the  month  of  March,  1802,  he  did,  under  the  sanction  [321]  of  such  opinions  and 
advice  as  therein  mentioned,  assume  to  himself  the  receipt  of  the  rents  and  profits 
of  his  family  estates,  and  the  control  over  the  same,  and  under  the  authority  of  such 
opinion  he  thereby  admitted  that  he  caused  the  advertisements  to  be  inserted  in  the 
public  newspapers,  and  the  notices  which  were  stated  in  the  said  bill  to  be  served 
upon  his  tenants  for  preventing  their  paying  their  rents  to  Mr.  Henry  Alexander 
in  the  said  bill  named,  or  to  any  other  person,  without  his  particular  directions  :  And 
further  stating,  that  by  an  order  of  the  said  Court,  bearing  date  the  17th  day  of 
August,  1807,  and  made  in  the  said  original  and  supplemental  causes,  and  in  a  cause 
wherein  John  Downes,  Esq.,  was  Plaintiff',  and  Rees  Goring  Thomas,  and  others, 
were  Defendants,  and  also  in  a  cause  wherein  Elizabeth  Downes,  widow,  was  the 
Plaintiff,  and  the  said  Rees  Goring  Thomas  and  others  were  the  Defendants,  it  was 
ordered  that  an  injunction  should  be  awarded  to  restrain  the  said  George  Augustus 
Marquis  of  Donegal  from  receiving  or  interfering  in  the  receipt  of  the  rents  and  profits 
of  all  or  any  part  of  the  several  estates  comprised  in  and  demised  by  the  indenture 
of  the  20th  of  April,  1799,  in  the  pleadings  in  the  said  first  mentioned  cause  stated  ; 
and  it  was  ordered  that  Henry  Alexander,  Esq.,  the  receiver  appointed  by  the  said 
Court  in  the  said  first  mentioned  cause  of  the  rents  and  profits  of  the  estates  in  ques- 
tion, should  be  at  liberty  to  use  the  name  of  the  said  George  Augustus  Marquis  of 
Donegal,  either  jointly  with  or  separately  from  the  said  Defendants,  John  Agnew, 
William  M'George,  and  William  Lyon,  the  survivors  or  [322]  survivor  of  them,  in 
any  action,  suit,  or  other  proceedings  for  the  purpose  of  obtaining  the  possession 
of  the  said  estates,  and  receipt  of  the  rents  and  profits  thereof  :  and  it  was  ordered, 
that  the  said  Henry  Alexander  should  keep  a  separate  account  of  the  rents  and  profits 
which  should  be  received  by  him  of  the  estates  in  the  barony  of  Ennishowen,  com- 
prised in  the  term  of  years  created  by  the  indenture  of  the  23d  of  May,  1794,  men- 
tioned and  referred  to  in  the  said  cause  of  Downes  v.  Thomas  ;  and  it  was  ordered, 
that  the  said  Henry  Alexander  should  pay  the  balance  of  what  he  should  receive, 
■    in  respect  to  the  said  last  mentioned  orders,  into  the  Bank  of  England,  with  the  privity 
of  the  Accountant-General  of  this  said  Court,  to  the  credit  of  the  said  cause  of  Downes 
V.  Thomas,  subject  to  the  further  order  of  the  said  Court ;  And  further  stating,  that 
after  divers  proceedings  in  the  said  supplemental  cause,  the  said  supplemental  cause 
came  on  to  be  heard  on  the  29th  day  of  February,  1808,  before  the  Master  of  the 
Rolls  in  England,  in  the  absence:  of  the  saidTGeorge  Augustus  Marquis  of   Donegal, 
who  made  default,  and  thereupon  a  decree  was  pronounced,  whereby  it  was  decreed, 
that  the  said  Inigo  William  Jones  should  have  the  benefit  of  tlie  said  suit  instituted 
by  him  and  the  said  Henry  Thomas  Jones,  and  after  the  death  of  the  said  Henry 
Thomas  Jones  prosecuted  by  him,  and  of  the  decree  and  orders  and  other  proceedings 
therein  as  against  the  said  George  Augustus  Marquis  of  Donegal ;  and  it  was  thereby 
further  ordered,  that  the  said  indenture  of  the  20th  of  April,  1799,  should  be  estab- 
lished, and  the  trusts  thereof  carried  into  execution  [323]  against  the  said  George 
Augustus  Marquis  of  Donegal ;  and  it  was  thereby  further  ordered,  that  the  receiver 
appointed  of  the  rents  and  profits  and  produce  of  the  estates  in  question  in  the  said 
original  cause  should  be  continued,  and  that  the  injunction  granted  by  the  said  order 
made  in  the  said  original  cause,  and  in  that  cause,  and  in  the  cause  of  Downes  r.  Thomas, 
of  the  I7th  of  August  1807,  should  be  continued,  and  that  the  said  receiver  should 
continue  to  keep  separate  accounts  of  the  rents  and  profits  of  the  said  estates  as  directed 
by  the  said  order  ;  and  that  the  said  Plaintiff",  Inigo  WiUiam  Jones,  should  have  the 
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benefit  of  tlie  said  last-meutioned  order,  in  such  and  the  same  manner  as  if  the  direc- 
tions therein  contained  were  part  of  that  decree,  and  therein  repeated  ;  and  that  it 
was  therehy  ordered  that  sucli  of  the  accounts  and  inquiries  as  were  directed  by  the 
said  decree  and  orders  in  the  original  cause,  and  were  then  depending,  should  be  carried 
on  and  prosecuted,  as  well  against  the  said  George  Augustus  Marquis  of  Donegal, 
the  Defendant  in  that  cause,  as  against  the  said  Defendants  in  the  said  original  cause, 
in  like  inanner  as  the  same  might  have  been  done  in  case  the  said  Defendant,  the 
Marquis  of  Donegal,  at  the  time  when  the  said  decree  and  orders  were  respectively 
pronounced,  had  been  before  the  Court  and  a  party  thereto  ;  and  the  consideration 
of  the  costs  of  that  suit,  and  of  all  further  directions,  was  thereby  reserved  until  the 
Master  should  have  made  his  report ;  and  the  said  decree  was  to  be  binding  on  the 
Defendant,  the  Marquis  of  Donegal,  unless  he  being  served  with  a  subpoena  to  sliew 
cause  against  the  same,  should,  at  the  return  thereof,  shew  unto  the  Court  [324]  good 
cause  to  the  contrary,  he  being  first  to  pay  such  costs  as  therein  named  :  And  further 
stating,  that  by  an  order  made  in  the  said  supplemental  cause  by  the  Lord  High  Chan- 
cellor of  Great  Britain,  l)earing  date  the  22d  day  of  June,  1808,  on  the  petition  of 
the  said  complainant,  Inigo  William  Jones,  and  jnirporting  to  be  on  production  of  an 
affidavit  of  service  of  subpoena  as  aforesaid,  the  said  decree  of  the  29th  of  February, 
1808,  was  made  absolute  :  And  further  stating,  that  by  an  order  of  the  said  Court, 
bearing  date  the  24th  of  November,  1820,  made  in  the  said  original  and  supplemental 
causes  by  the  Right  Honourable  the  then  Vice-Chancellor  of  England,  on  the  motion 
of  the  Appellants,  and  of  one  James  Goddell,  supported  by  affidavits,  suggesting 
among  other  things  that  the  personal  representatives  of  the  said  Henry  Jones,  therein 
named,  had  become  legally  entitled  to  the  benefit  of  the  said  suit  and  pi-oceedings  ; 
and  that  the  deponent,  John  Houlditch,  had  been  informed  and  beheved  that  some 
time  in  the  year  1810  Matthew  John  Tierney,  and  Harriet  Mary,  liis  wife,  and  Anna 
Maria  Tierney,  the  administratrix  of  the  said  Jones,  along  with  the  said  Henry  Alex- 
ander, the  receiver,  had  instituted  a  suit  in  the  Court  of  Chancery  in  Ireland,  for 
prosecuting  their  claims  against  the  said  Defendants,  and  had  obtained  from  the 
said  Marquis  of  Donegal,  or  some  person  or  persons  acting  on  his  behalf,  payment 
of.  or  some  security  or  satisfaction  for,  their  claims  in  the  said  cause  ;  and  that  subse- 
quently all  proceedings  had  been  discontinued  or  at  an  end  in  the  said  suit  in  Ireland, 
and  that  it  appeared  that  no  further  proceedings  had  been  had  in  the  said  cause  in 
England  since  the  said  last  herein-[325]-before-mentioned  decree  had  been  obtained  ; 
and  on  hearing  counsel  for  the  said  George  Augustus  Marquis  of  Donegal,  and  for 
Sir  Jfatthew  John  Tierney,  Bart.,  and  Harriet  Mary,  his  wife,  and  Edward  Tierney, 
and  Anna  Maria,  his  wife,  appearing  in  right  of  the  said  Harriet  Mary  and  Anna 
-Maria,  as  administratrixes  of  the  effects  of  the  said  Henry  Jones,  left  unadministered 
by  the  said  Henry  Thomas  Jones  and  Inigo  William  Jones,  and  for  the  said  James 
Da.shwood  and  WiUiam  M'George,  as  survivors  of  the  said  John  Agnew,  and  the 
said  Sir  Matthew  John  Tierney,  and  Harriet  Mary,  his  wife,  and  the  said  Edward 
Tierney,  and  Anna  Maria,  his  wife,  by  their  counsel,  declining  to  file  a  bill  of  revivor 
in  the  said  causes,  it  was  ordered  that  the  said  Appellants  should  be  at  liberty  to  file 
a  supplemental   bill  in  the  said  cause,  to  have  the  benefit  of  the  said  proceedings 
in  the  said  original  and  supplemental  causes  ;  and  further  stating,  that  the  said 
Appellants,  in  or  as  of  Hilary  Term  1821,  accordingly  exhibited  their  supplemental 
bill  in  the  said  High  Court  of  Chancery  in  England,  against  the  said  George  Augustus 
-Marquis  of  Donegal,  James  Dashwood,  and  William  M'George.  and  against  the  said 
Bennis  Berry,  Sir  John  Lade.  John  King,  and  George  Grant,  as  Defendants  thereto, 
thereby  stating  the  several  proceedings  in  the  said  original  and  supplemental  causes, 
and  that  the  said  Inigo  William  Jones  had  died  in  or  about  the  year  1809,  and  that 
thereby  the  said  suits  and  proceedings  had  become  abated,  and  that  the  said  Harriet 
Mary,  then  the  wife  of  the  said  Sir  Matthew  John  Tierney,  Bart.,  and  Anna  Maria 
Jones,  then  the  wife  of  the  said  Edward  Tierney,  Gentleman,  had  obtained  [326]  letters 
of  administration  of  the  goods  and  chattels,  rights  and  credits  of  the  said  Henry  Jones 
left  unadministered  by  the  said  Henry  Thomas  Jones  and  Inigo  William  Jones,  with 
the  will  of  the  said  Henry  Jones  annexed,  to  be  granted  to  them  by  and  out  of  the 
proper  Ecclesiastical  Court,  and  had  thereby  become  and  were  the  sole  legal  personal 
representatives  of  the  said  Henry  Jones  ;  and  that  the  said  Bennis  Berry,  by  several 
instruments  in  writing,  signed  by  the  said  Bennis  Berry,  bearing  date  respeetivelv 
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the  28th  day  of  March,  1810,  and  endorsed  on  each  of  the  said  several  debentures 
proved  by  him  before  the  said  Master,  had  assigned  the  said  several  debentures  and 
tlie  sums  so  reported  due  to  him  thereon  as  aforesaid,  and  all  interest  accrued  and 
to  accrue  due  thereon,  together  with  the  securities  for  the  same,  unto  George  Grant, 
Esq.  ;  and  that  the  said  George  Grant  had  afterwards,  by  instruments  in  writing, 
bearing  date  respectively  the  28th  day  of  March,  1810,  signed  by  him,  and  endorsed 
on  the  said  debentures,  numbered  1,  4,  11,  12,  15,  48,  57,  and  106,  being  part  of  the 
said  debentures  so  assigned  to  him  as  aforesaid  by  the  said  Bennis  Berry,  assigned 
the  said  debentures,  and  all  sums  due  and  to  accrue  due  thereon  respectively,  unto 
the  Appellants,   Edward  Houlditch,  John  Houlditch    and  James  Houlditch  ;  and 
that  the  said  George  Grant  had  also  by  several  instruments  in  writing,  bearing  date 
respectively  the  20th  day  of  June,  181G,  signed  by  him,  endorsed  on  each  of  the  said 
two  debentures  numbered  79  and  80,  being  the  remaining  part  of  the  said  debentures, 
assigned  and  made  over  the  said  last-mentioned  debentures,  and  all  monies  due  and 
to  accrue  due  thereon  respectively,  unto  the  said  [327]  Appellants,  Edward  Houlditch, 
John  Houlditch,  and  James  Houlditch  ;  and  that  the  said  Sir  John  Lade  had  also  by 
several  instruments  in  writing,  bearing  date  the  1st  day  of  November,  1810,  and  signed 
by  him,  and  endorsed  on  each  of  the  said  debentures  numbered  36,  37,  38,  39,  and  40, 
assigned  the  sums  so  reported  due  to  him  as  aforesaid,  in  respect  of  the  aforesaid  five 
several  debentures  of  five  hundred  pounds  each  and  all  interests  due  and  to  accrue  due 
thereon,  together  with  the  securities  for  the  same,  unto  the  Appellants,  Edward  Houl- 
ditch, John  Houlditch,  and  James  Houlditch  ;  and  that  theaforesaid  sums  respectively 
reported  due  to  the  Plaintiff  Francis  Stubbs,  and  assigned  to  the  Appellants,  Edward 
Houlditch,  John  Houlditch,  and  James  Houlditch,   were  then  unpaid:  And  that 
such  supplemental  bill  further  stated,  that  the  Appellants,  Edward  Houlditch,  John 
Houlditch,  and  James  Houlditch,  were  also  possessed  by  assignment  of  several  deben- 
tures reported  due  in  the  said  Master's  report,  and  stating  that  the  said  Defendants, 
John  Agnew  and  William  Lyon,  had  both  died,  leaving  the  said  Defendants,  James 
Dashwood  and  William  M'George,  their  coheirs,  them  surviving,  and  stating  the 
aforesaid  order  of  the  24th  of  November,  1820  ;  and  praying  that  the  decrees  made 
in  the  said  suits  might  be  carried  into  execution  for  the  benefit  of  the  Appellants 
and  the  other  creditors  of  the  said  George  Augustus  Marquis  of  Donegal  as  aforesaid, 
and  that  the  Appellants  might  have  the  benefit  of  the  said  suits  and  proceedings, 
and  might  be  at  liberty  to  prosecute  the  same,  and  to  carry  on  the  several  accounts 
and  inquiries  by  the  said  decree  directed  against  the  several  persons  therein  named 
as  [328]  Defendants  thereto  ;  and  that  the  said  suits  and  proceedings  might  stand 
and  be  in  the  same  plight  and  condition  as  the  same  were  in  at  the  time  of  the  abate- 
ment thereof  by  the  death  of  the  said  Inigo  WUliam  Jones,  or  that  the  said  Defendants 
thereto  might  shew  good  cause  to  the  contrary  :  And  further  stating  that  all  the 
said  Defendants  having  appeared  and  put  in  respectively  their  joint  answers  to  the 
said  last-mentioned  supplemental  bill  after  divers  proceedings  had  in  the  said  last- 
mentioned  supplemental  cause,  the  same  came  on  to  be  heard  before  the  then  Vice- 
Chancellor  of  England,  on  the  25th  of  November,   1823  ;  and  that  by  the  decree 
made  on  such  he;iring,  it  was  ordered  and  decreed  [see  1  Sim.  &  St.  491],  that  the 
aforesaid  decree,  dated  the  29th  day  of  February,  1 808,  and  the  accounts  and  inquiries 
thereby  respectively  directed,  and  the  several  orders  and  other  proceedings  in  the 
said  former  causes  of  Henry  Thomas  Jones  and  Inigo  William  Jones  against  the 
Marquis  of  Donegal,  James  Dashwood,  John  Agnew,  NA'illiam  M'George,  William 
Lyon,  Peter  Young,  and  John  King,  and  of  the  said  Inigo  William  Jones,  again.st 
the  said  Marquis  of  Donegal,  should  be  carried  on  and  prosecuted  by  and  between 
the  parties  to  that  suit,  in  like  manner  as  the  same  decrees  and  orders  might  have 
been  prosecuted  between  the  parties  thereto  if  living  and  carrying  on  the  same  ;  and 
that  by  the  same  decree  the  consideration  of  all  further  directions  and  of  the  costs 
of  that  suit  were  reserved  by  the  said  Court,  in  like  manner  as  the  same  had  been 
reserved  by  the  said  former  decrees  :   And  further  stating  that  the  Master  to  whom 
the  said  causes  and  other  matters  therein  were  transferred,  made  his  fur-[329]-ther 
report  in  the  said  causes  bearing  date  the  1st  of  July,  1825,  and  stating  certain  orders 
found  that  no  further  proceedings  had  been  had  in  his  office  in  these  causes,  or  in 
either  of  them,  other  than  those  therein-before  mentioned. 

The  bill  then  further  stated,  that  bv  an  order  made  in  all  the  said  three  causes, 
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and  bearing  date  the  Ifitli  day  of  July,  1825,  the  said  last-mentioned  report  was  con- 
finned  nisi  ;  and  afterwards  by  an  order  of  the  said  Court  made  in  the  said  causes, 
bearing  date  the  I'Jth  day  of  November,  1825,  the  said  report  was  confirmed  abso- 
lutely. And  further  stating,  tliat  the  said  three  causes  came  on  to  be  heard  for  f  uither 
directions  on  the  .Master's  report,  and  on  the  matter  of  costs,  before  the  then  Vice- 
Chancellor  of  England,  on  the  18tli  day  of  June,  1827,  by  whom  it  was  ordered  that 
the  Appellants'  bill,  as  against  the  Defendants,  Bennis  Berry,  Sir  John  Lade,  and 
George  Grant,  should  be  dismissed  with  costs,  to  be  paid  by  the  Appellants  :  And 
it  was  thereby  declared  that  the  several  creditors  in  the  Master's  said  report,  and 
further  report  mentioned,  and  the  Appellants  in  the  last  supplemental  cause,  as  assign- 
ees of  the  said  Bennis  Berry,  Sir  John  Lade,  and  George  Grant,  were  entitled  to 
be  paid  their  respective  debts,  and  the  interest  thereof,  until  such  debts  and  interest 
should  be  paid  in  full  out  of  the  rents  and  profits  of  the  trust  estate  in  the  pleading.s 
mentioned,  but  debts  secured  by  bond  were  not  to  bear  interest  so  as  to  exceed  the 
penalties  of  the  bonds  ;  and  it  was  thereby  further  ordered,  that  the  Master  should 
carry  on  the  accounts  by  the  original  decree  directed  to  be  taken  against  James  Dash- 
wood,  John  Agnew,  William  M'George,  and  William  Lyon,  [330]  the  trustees  under 
the  trust-deed  of  the  20th  of  April,  1799,  against  the  Defendants,  James  Dash  wood 
and  William  M'George,  the  survivors  of  such  trustees,  from  the  foot  of  the  said  report 
of  the  10th  of  August,  1804;  and  it  was  thereby  further  ordered  that  he  should 
compute  subsequent  interest  on  the  several  principal  debts  stated  in  the  Master's 
said  report  and  further  report,  not  computing  interest  on  bonds  so  as  to  exceed  the 
penalties,  etc.  :  And  aftei-  further  stating  that  no  further  proceedings  had  been  yet 
taken  in  the  said  caiises  in  England,  and  that  Henry  Alexander,  the  receiver  appointed 
in  the  said  cause,  died  some  years  before  the  date  of  the  said  report  of  the  said  1st 
day  of  July,  1825,  and  that  the  Respondent,  by  his  tenants  and  agents,  and  persons 
acting  under  his  directions  and  authority,  or  on  his  behalf,  was  in  possession  and 
receipt  of  the  rents,  issues,  and  profits  of  the  estates  and  hereditaments  comprised 
in  the  said  indenture  of  the  20th  of  April,  171)9  ;  and  that  the  said  Respondent  was 
resident  in  Ireland,  and  that  by  reason  of  the  residence  of  the  said  Respondent,  George 
Augustus  Marquis  of  Donegal,  out  of  the  jurisdiction  of  the  Court  of  Chancery  in 
England,  and  out  of  the  reach  of  the  process  of  that  Court,  and  by  reason  of  the  estates 
comprised  in  the  said  trust-deed  of  the  20th  of  April,  1799,  being  entirely  situated 
in  Ireland,  the  said  Appellants  could  have  no  benefit  of  the  said  suits  and  proceedings, 
and  of  the  said  decrees  obtained  thereon,  on  behaU  of  themselves  and  the  other  creditors 
of  the  said  Respondent,  George  Augustus  Marquis  of  Donegal,  without  the  aid  and 
co-operation  of  the  said  Court :  The  bill  prayed  that  the  Appellants,  and  the  other 
creditors  of  the  [331]  said  George  Augustus  Marquis  of  Donegal,  entitled,  under 
the  said  trust-deed,  and  who  should  come  in  and  contribute  to  the  expen.ses  of  that 
suit,  might  be  decreed  to  have  the  full  benefit  of  the  said  several  suits  instituted  and 
carried  on  in  the  said  Court  of  Chancery  in  England,  and  of  the  said  several  decrees, 
orders,  reports,  and  proceedings  made  and  had  in  the  same  several  suits ;  and  that 
the  said  several  decrees  and  orders  might  be  enforced  and  carried  into  execution, 
so  far  as  necessary,  by  and  under  the  decree  of  the  said  Court  of  Chancery  in  Ireland, 
and  that  accordingly  a  proper  person  or  proper  persons  might  be  appointed  a  receiver 
or  receivers,  and  might  be  directed  to  pass  his  accounts  in  the  said  suits  in  England 
before  the  Ma.ster  of  the  said  High  Court  of  Chancery  in  England,  to  whom  the  said 
cause  stood  ti'ansferred,  in  such  manner  as  was  directed  by  the  said  several  decrees 
and  orders  stated  in  that  behalf  or  otherwise,  as  the  .said  Court  of  Chancery  in  Ireland 
should  direct ;  and  that  the  said  George  Augustus  Marquis  of  Donegal  might  be 
restrained,  by  the  injunction  of  the  said  Court,  from  receiving  or  further  interfering 
in  the  receipt  of  the  rents  and  profits  of  all  or  any  part  of  the  several  estates  comprised 
in  and  demised  by  the  said  indenture  of  the  20tli  day  of  April,  1799,  in  like  manner 
as  he  was  restrained  therefrom  by  the  said  decree  of  the  17th  day  of  August,  1807, 
or  by  the  said  decree  of  the  29th  of  January,  1808,  or  the  said  order  making  the  same 
decree  absolute  ;  and  that  the  said  Marquis  might  furnish  the  receiver  or  receivers, 
so  to  be  appointed  as  aforesaid,  with  a  correct  rental  of  the  said  estates,  to  enable  him' 
or  them  to  receive  and  [332]  collect  the  rents  thereof,  and  might  also  hand  over  to 
him  or  them,  or  bring  and  lodge  in  the  Bank  of  Ireland  to  the  credit  of  the  said  cause, 
the  several  counterparts  of  the  tenants'  leases  of  the  estate,  to  be  used  by  the  said 
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receiver  in  enforcing  payment  of  the  said  rents,  or  otherwise,  as  occasion  might 
require. 

The  Respondent  appeared^and  put  in  his  answer  to  the  bill,  and  thereby,  among 
other  things,  said  that  he  was  advised  and  believed  that  such  only  of  his  creditors 
as  were  fairly  entitled  to  the  benefit  of  the  trusts  of  the  said  deed  could  have  been 
entitled  to  any  relief  under  the  said  bill,  in  case  the  same  had  been  duly  and  regularly 
proceeded  on  :  And  that  the  oi'der  to  appoint  a  receiver  of  the  rents  and  profits  of 
the  Respondent's  estates  in  Ireland,  was,  if  at  all  made,  behind  the  back  of  him,  the 
Respondent,  who  was  neither  before  the  Court  when  the  same  was  alleged  to  have 
been  made,  nor  was,  as  he  had  been  informed  and  believed,  proved  to  be  out  of  the 
jurisdiction  of  the  Court ;  and  he  submitted  that  the  said  order,  and  all  subsequent 
proceedings  founded  thereon,  were,  as  to  him,  wholly  irregular  and  erroneous  ;  and 
that  he  believed  that  it  was  afterwards  ordered  in  the  said  cause  that  the  said  Henry 
Alexander  should  be  at  liberty,  in  the  names  of  the  said  James  Dashwood,  John  Agnew, 
William  M'George,  and  William  Lyon,  to  distrain,  sue  for,  recover,  and  receive  from 
the  tenants  of  the  said  estates  in  Ireland  the  rents  and  arrears  of  rent  due  from  them 
at  the  time  of  liis  appointment ;  but  submitted  to  the  judgment  of  the  said  Court, 
that  he  ought  not,  under  the  circumstances  thoi-ein  appearing,  to  be  at  all  [333] 
affected  thereby,  or  by  any  of  the  proceedings  in  the  said  cause,  or  by  the  decree  so 
pronounced  therein. 

He  submitted  that  Inigo  William  Jones,  as  survivor  of  the  said  Henry  Thomas 
Jones,  in  the  year  1807,  exhibited  a  supplemental  bill,  or  bill  in  the  nature  of 
a  supplemental  bill,  in  the  said  Court  of  Chancery  in  England,  against  him,  and  that 
he  appeared  to  the  supplemental  bill  of  the  said  Inigo  William  Jones,  and  on  or  about 
the  .jd  day  of  July,  1807,  answered  tlie  same  ;  but  he  submitted  that  the  course 
adopted  in  obtaining  a  decree  behind  his  back,  and  then  seeking  to  have  the 
benefit  of  it  so  as  to  shut  out  all  discussion  on  the  merits  or  nature  of  the  original 
claim,  was  itself  highly  objectionable  and  unfair,  and  such  as  the  Court  should  not 
give  effect  to. 

He  believed  that  an  order  of  the  Court  of  Chancery  in  England  was  made  in  or 
about  the  month  of  August,  1807.  that  an  injunction  should  be  awarded  to  restrain 
him  from  receiving  or  interfering  in  the  receipt  of  the  rents  in  the  indenture  of  the 
20th  day  of  April,  1799,  and  for  the  other  purposes  in  the  Appellants'  bill  in  that 
respect  set  forth  :  that  the  supplemental  cause  was  heard  ;  but  that  it  was  as  to  the 
Respondent  heard  in  his  absence,  and  without  his  having  been  served  with  any  process 
to  appear  and  hear  judgment. 

He  also  believed  that  the  Appellants,  on  or  about  the  24th  of  November,  1820. 
obtained  an  order  in  the  said  original  and  supplemental  causes  to  file  a  su])ple- 
mental  bill,  and  that  the  supplemental  cause  was  heard,  and  that  an  order  or 
decree  was  pronounced  therein,  that  the  aforesaid  decrees  of  July  1803.  and 
February  1808,  and  the  account  thereby  directed,  should  be  carried  on  and  prose- 
cuted. [334]  But  the  Respondent  further  stated,  that  he  had  been  advised,  and 
submitted,  that  the  decree  and  account  having  been  originally  irregular  and 
erroneous  in  the  particulars  thereby  relied  on,  did  not  cease  to  be  so  by  reason 
of  the  said  last-mentioned  decree  having  directed  them  to  be  carried  on  and 
prosecuted  ;  but  that  the  said  last-mentioned  decree  ought  itself  to  be  considered  as 
irregular  and  erroneous,  as  being  founded  on  the  said  irregular  and  erroneous 
decrees,  and  that  the  Respondent  ought  not  to  be  precluded  by  any  thing  done 
under  it. 

He  also  submitted,  that  the  decree  of  1827,  obtained  in  the  Court  of  Chancery 
in  England,  being  founded  on  the  decrees  in  the  original  and  further  causes  of  Jones 
against  the  Respondent,  which  were,  as  the  Respondent  was  advised  and  submitted, 
in  the  several  respects  therein  mentioned,  irregular,  erroneous,  and  unjust  with  respect 
to  the  Respondent,  ought  not  then  to  be  taken  as  binding  upon  or  conclusive  against 
the  Respondent,  and  that  he  ought  not  to  be  precluded  thereby  from  defending  himself 
upon  the  merits  of  his  case,  or  from  contesting  the  fairness  of  the  demands  made  upon 
'  him  by  the  said  Appellant,  and  particularly  those  made  by  the  Appellants,  Edward, 
John,  and  James  Houlditch.  who.  as  the  Respondent  believed,  had  speculated  in 
buying  up  demands  on  the  Respondent,  which  they  knew  to  be  impeached  by  him, 
and  who,  besides  the  instances  therein  mentioned,  had  for  several  years  harassed 
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and  persecuted  the  Respondent  with  litigation  for  the  recovery  of  the  different 
demands  on  him,  which  the  Respondent  beheved  they  had  so  bought  up  upon 
speculation  with  full  knowledge  of  the  objection-[335]-able  nature  of  tliem,  and  had 
declined  all  opportunity  of  trying  the  merits  or  validity  of  their  said  claims, 
which  they  might  have  done  under  the  suits  pending  in  the  Court  of  Chancery 
in  Ireland. 

The  Appellants  replied  to  the  answer,  and  issue  being  joined,  evidence  was  entered 
into  in  the  cause. 

The  Appellants  proved  the  several  orders  and  decrees  of  the  Court  of  Chancery 
in  England.  These  orders  and  decrees  were  produced  and  read  at  the  hearing,  and 
it  thereby  appeared  that  when  several  of  the  said  decrees  and  orders  were  made  and 
pronounced,  the  Respondent  had  appeared  in  the  Court  of  Chancery  in  England, 
by  his  counsel,  and  opposed  the  making  thereof,  but  never  afterwards  appealed  there- 
from ;  and  that  the  Respondent,  by  his  solicitor,  attended  in  tlie  Master's  office  in 
England  upon  the  exceptions  which  were  taken  to  the  report  of  the  10th  of  August, 
1804  ;  and  that  the  order  of  the  17th  of  August,  1807,  restraining  the  Respondent 
from  interfering  with  the  receiver  in  the  receipt  of  the  rents  and  profits  of  the  trust 
estates,  was  made  after  hearing  the  Respondent  by  his  counsel ;  that  the  order  of 
the  21st  of  November.  1820,  giving  leave  to  the  Appellants  to  file  a  supplemental 
bill,  was  made  after  argument  by  the  Respondent's  counsel  against  the  same  ;  and 
that  the  Respondent,  by  his  counsel  and  solicitor,  afterwards  appeared  and  was  heard 
upon  the  subsequent  proceedings  in  the  suit  instituted  by  the  Appellants.  The 
Appellants  also  proved  that  John  Agnew  and  William  Lyon,  and  the  receiver,  Henry 
Alexander,  were  dead,  and  that  James  Dashwood  and  William  M'George  were 
out  of  the  jurisdiction  of  the  Court  of  Chancery  in  [336]  Ireland.  The  Appellants 
also  proved  the  execution  of  the  trust-deed  of  the  '20th  of  April,  1799,  and  that  the 
Respondent  was  in  the  possession  or  beneficial  enjoyment  of  the  estates  therein 
comprised. 

The  Respondent  in  Easter  term  1830  filed  his  cross  bill  against  the  Appellants 
in  the  Court  of  Chancery  in  Ireland,  in  aid  of  his  defence  to  the  Appellants'  bill,  im- 
peaching the  considerations  of  the  debentures  held  by  the  Appellants,  and  in  respect 
of  which  they  sued  in  the  Court  of  Chancei-y  in  P^ngland,  and  insisting  that  all  proceed- 
ings therein  ought  to  be  stayed,  and  the  claims  of  the  Appellants  in  respect  of  the 
debentures  held  by  them  set  aside  ;  to  which  bill  the  Appellants  put  in  their  answer  ; 
and  issue  being  joined,  witnesses  were  examined  on  the  part  of  the  Respondent,  for 
the  purpose  of  proving  that  the  debentures  held  by  the  Appellants  were  improperly 
issued  without  due  investigation  by  the  trustees  appointed  by  the  trust-deed  of  the 
debts  for  which  they  were  granted.  William  M'Ceorge,  one  of  the  trustees  of  the 
deed  (a  witness  on  behalf  of  the  Respondent),  proved  that  the  trustees  had  investigated 
the  demands  for  which  such  debentures  were  issued,  and  that  the  same  had  been 
investigated  by  the  trustee  William  Lyon,  as  the  solicitor  of  the  Respondent,  before  the 
debentures  were  signed  and  delivered.  This  evidence  was  read  on  the  hearing  of 
the  original  cause.  The  causes  came  on  to  be  heard  together  before  the  Lord  Chancellor 
of  Ireland  on  the  18th  day  of  May,  1831,  and  several  subsequent  days,  and  stood  for 
judgment  until  the  23d  day  of  January,  1832,  when  his  Lordship  ordered  and  decreed 
that  the  Plaintiffs'  bill  should  be  dismissed  without  costs,  but  without  prejudice  to  any 
proceedings  they  [337]  might  be  advised  to  institute  for  the  purpose  of  effectuating 
their  demands  ;  and  in  the  cross  cause,  his  Lordship  also  dismissed  the  Respondent's 
bill.  The  ground  assigned  by  his  Lordship  for  such  decree  was,  that  there  was  no 
jurisdiction  in  the  Court  of  Chancery  in  Ireland  to  enforce  or  give  effect  to  the  decree 
of  the  Court  of  Chancery  in  England. 

For  the  Appellants, — Sir  Edward  Sugden  and  Mr.  Bethell. 

For  the  Respondent, — Mr.  Knight  and  Mr.  Rolfe.  * 

(July  8.)  The  Lord  Chancellor. — This  appears  to  me  a  case  of  very  considerable 
importance,  with  a  view  to  the  general  law  in  all  parts  of  this  empire,  and  proceedings 
in  courts  of  law  and  equity  as  well  as  courts  of  appeal  respecting  the  judgments  of 
foreign  courts.     Upon  one  point  the  law  is  perfectly  clear  :  the  judgment  of  a  court 

*  The  case  having  been  argued,  stood  over  for  judgment.  See  the  authorities  cited 
at  the  end  of  the  report  [8  Bli.  N.  S.  350]. 
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of  record  of  the  country  where  any  action  is  brought  is  conchisive  between  the  parties 
or  privies  to  that  record.  It  is  equally  clear  that  the  judgment  or  decree  of  a  court 
of  record  of  a  foreign  country,  or  a  court  in  the  nature  of  a  court  of  record,  as  they 
do  not  know  the  technical  distinction  which  runs  through  our  law  in  the  constitution 
of  courts  here,  dividing  them  into  courts  of  record  and  not  of  record,  may  be  made  the 
ground  of  a  proceeding  in  the  courts  of  this  country ;  and  I  take  it  to  be  a  general  law 
of  all  civilised  countries,  and  to  apply  to  Ireland,  to  Scotland,  to  the  Colonies,  and  to 
[338]  foreigncountries,just  as  it  does  here, — that  the  decree  or  judgment  of  a  foreign 
court  may  be  made  the  ground  of  a  valid  proceeding,  and  with  fruit  and  effect, 
in  each  country.  It  is  here  the  ground  of  an  action  in  the  nature  of  an  action  upon 
simple  contract,  namely,  an  action  of  assumpsit ;  and  one  question  which  arises  in 
this  case,  and  which  has  been  made  a  point  of  on  both  sides,  is  one  which  has  been 
raised  in  some  of  our  courts,  in  which  there  has  been  dicta,  with  some  authority  of 
judicial  decision,  but  conflicting  dicta  upon  the  point,  namely,  whether  it  is  only  primA 
facie  evidence  or  ground  of  an  action,  or  conclusive,  not  to  be  traversed  or  rebutted, 
and  not  to  be  averred  against.  The  leaning  of  my  opinion  is  so  strong  that  I  can 
hardly  call  it  the  inclination  of  an  opinion  ;  and  we  know  it  is  the  general  sense  of 
lawyers  in  Westminster  Hall,  (notwithstanding  dicta  of  considerable  weight  coming 
from  very  learned  Judges'  otjiter  dicta  to  the  contrary,)  that  the  judgment  of  a  foreign 
court  in  courts  of  this  country  is  only  ■primd  facie  evidence — is  liable  to  be  averred 
against,  and  not  conclusive.  One  argument  is  clear — that  the  law  in  tlie  course  of 
procedure  abroad  sometimes  ditf'ers  so  mainly  from  ours  in  the  principles  upon  which 
it  is  bottomed,  that  it  would  seem  a  strong  thing  to  hold  that  our  courts  were  bound 
conclusively  to  give  execution  to  the  sentence  of  foreign  courts,  when,  for  aught  we 
know,  there  is  not  any  one  of  those  things  which  are  reckoned  the  elements,  or  the 
corner  stones  of  the  due  administration  of  justice,  present  to  the  procedure  in  these 
foreign  courts.  For  example,  I  find  in  Buchanan  and  Rucker,*  [339]  where  it  was 
decided  that  it  was  not  conclusive,  it  appeared  that  a  sentence  might  be  obtained 
without  the  appearance  of  a  party, — that  the  notice  was  not  required  to  be  served 
upon  him, — that  it  might  be  behind  his  back  snatched  against  him  :  and  is  it  to  be 
endured  in  courts  in  this  country,  where  justice  is  administered  on  more  rational 
principles,  tliat  they  should  be  bound  conclusively,  and  without  the  power  of  looking 
into  that  matter,  to  give  complete  execution  by  their  decrees  or  their  judgment  to  a 
sentence  so  obtained  'I  I  am  assuming  a  case  as  to  the  course  of  jjrocedure,  but  the 
whole  principle  of  the  law  may  be  different,  as  in  the  law  of  Algiers,  where  we  have  a 
consul,  and  therefore  recognise  the  existence  of  that  state ;  or  in  the  law  of  Turkey, 
where  we  have  an  ambassador,  and  therefore  recognise,  still  more  strongly,  its  exist- 
ence as  a  state,  in  which  men  are  capable,  according  to  the  law  of  nations,  of  making 
contracts.  But  the  law  may  be  such,  that  it  would  be  monstrous  to  hold  that  we 
were  bound  to  give  vahdity  to  its  ordinances :  for  example,  a  man  in  Algiers  or  Turkey 
may  have  many  wives,  and  according  to  that  law,  for  aught  I  know,  there  might  be 
some  order  or  decree  there,  that  the  .son  of  a  second  marriage,  the  first  wife  living, 
was  the  heir  at  law,  to  the  exclusion  of  a  daughter  of  the  first  marriage;  whereas 
our  law  would  not  recognise  the  existence  of  that  second  marriage ;  and  yet,  according 
to  the  lex  loci  contractus,  the  second  marriage  is  just  as  valid  as  the  first.  I  give  these 
as  examples  of  the  necessity  there  is  for  holding  these  foreign  sentences  not  to  be  con- 
clusive ;  for  what  is  law  in  the  extreme  case  which  I  put  may  be  law  also  in  a  case 
where  the  same  absurdity  does  not  [340]  arise,  namely,  as  to  sentences  of  our  own 
colonies,  or  sentences  in  the  Courts  of  Ireland  ;  and  the  same  law  must  prevail.  Both 
the  cases  which  I  have  put  clearly  illustrate  the  expediency  and  the  soundness  of  this 
view,  which  has  always  hitherto,  in  my  judgment,  been  recognised  as  law  in  West- 
minster Hall,  that  the  judgments  of  foreign  courts  are  traversable,  may  be  averred 
against,  and  are  only  primd  facie  evidence  in  actions  to  support  which  they  are  given 
in  evidence.  In  Walker  v.  Wliitter,t  this  was  held :  in  other  cases  it  was  also  held. 
Lord  Ilardwicke,  in  a  case  I  in  the  Court  of  Chancery  in  this  country,  said, — "  that  if 
he  could  not  consider  the  judgment,  or  the  decree  of  the  Court  of  Great  Sessions, 
which  then  exercised  the  jurisdiction  of  a  Court  of  Equity  in  Wales,  conclusive,  he 

*  1  Campbell,  63.     9  East,  192.  f  1  Douglas,  1. 

;  See  Galbraith  v.  Neville,  in  a  note  to  Walker  r.  Whitter,  edit,  by  Frere. 
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might  ravel  into  it."  Upon  this  Lord  Kenyon  expressed  liis  astonishment,  and  went 
so  far  as  to  say.  that  seeing  this  Jictiim,  or  rather  judgment  of  l^ord  Hardwicke  (for 
it  amounted  to  a  judgment),  he  was  lost  in  a  maze;  he  said,  he  did  not  know  where 
he  was,  and  he  gave  his  opinion  upon  this  matter  tliat  such  a  decree  was  conclusive, 
and  not  primil  facie  evidence  only  :  but  Mr.  Justice  Buller.  notwithstanding,  gave  a 
very  different  opinion,  and  seems  to  adhere  to  the  rule  laid  down  by  Lord  Mansfield,  in 
the  case  of  Walker  and  Whitter.  A  dictum  of  Lord  EUenborough  is  the  other  way  ; 
that  is  founded  upon  his  recollection  of  a  nisi  prius  case,  and  therefore  more  in  the 
nature  of  a  nisi  prius  clictum  than  of  a  dictum  in  Banc  :  it  was  in  the  ease  of  Tarleton 
and  Tarle-[341]-ton,*  and  in  that  ease  I  agree,  because  it  was  there  lield  to  be  con- 
clusive where  it  was  collateral ;  but  not  conclusive  would  it  have  been  if  it  had  been 
sought  to  be  enforced,  as  between  the  two  parties  themselves  to  the  suit,  and  who  had 
been  the  parties  to  the  decree.  Mr.  Justice  Bayley,  in  that  case,  distinctly  took 
the  objection,  that  the  judgment  cannot  be  ravelled  into  as  between  parties  and  a 
stranger,  or  a  third  party,  where  it  is  introduced  as  a  collateral  matter,  because  you 
cannot  try  innumerable  issues;  but  if  it  had  been  between  the  parties  themselves  it 
might  have  been  disputed :  that  is  Mr.  Justice  Bayley's  expression  in  Tarleton  v. 
Tarleton,  upon  which  Lord  EUenborough  gave  his  opinion  ;  for  it  was  his  recollec- 
tion in  Banc,  of  an  opinion  pronounced  at  nisi  prius,  in  which  he  went  so  far  as  to 
say,  that  he  did  not  sit  as  a  court  of  error  upon  a  foreign  judgment  in  Guildhall :  and 
accidentally  applicable  would  that  opinion  be  to  this  case,  if  it  were  collateral  matter  ; 
but  hero  the  judge  was  sitting  as  a  sort  of  a  Court  of  Review  to  the  extent  of  allowing 
the  matter  to  be  gone  into,  and  the  foundation  of  the  decree  to  be  examined  as  it  were 
between  the  parties  themselves,  and  not  upon  a  matter  collateral. 

Such  being  my  opinion,  I  have  stated  in  the  course  of  the  argument  that  I  could 
not  hold  this  decree  to  be  conclusive,  and  therefore  I  am  of  opinion  it  might  well  be 
inquired  into  in  the  court  below.  But  for  the  same  reasons  1  equally  agree  that  the. 
Lord  Chancellor  of  Ireland  was  ill  grounded  in  the  view  he  took  of  the  jurisdiction 
of  that  Court.  There  is  authority  for  saying  that  a  foreign  decree  may  well  be  made 
the  ground  of  a  suit  in  another  court.  [342]  In  Martin  and  Nicolls.t  in  the  year 
1830,  his  Honour  the  present  Vice-Chancellor  even  goes  so  far  as  to  hold  it  conclusive. 
I  have  stated  why  I  am  of  a  different  opinion ;  whj'  I  think  that  was  ill  decided  in 
Martin  and  Nicolls,  and  therefore  if  it  were  ever  to  come  before  me  for  decision,  I  could 
not  affirm  that  judgment,  as  at  present  advised,  on  the  ground  upon  which  it  now 
stands ;  but  at  least  it  goes  very  far  to  show  that  that  veiy  learned  and  experienced 
Judge  had  no  manner  of  doubt  it  might  have  been  made  the  ground  of  a  suit,  though 
liable  to  be  traversed. 

The  Lord  Chancellor  of  Ireland,  by  the  unfortunate  view  he  took  of  the  subject, 
that  he  had  no  jurisdiction,  excluded  all  consideration  of  the  merits  of  the  decree  here  : 
the  consequence  is,  that  if  a  great  number  of  the  matters  have  been  well  decided  and 
are  wholly  unimpeachable,  and  if  one  or  two  matters  are  impeachable,  he  is  precluded 
from  setting  it  right ;  he  must  reject  it  altogether,  because  he  said  he  had  no  jurisdic- 
tion, and  consequently  he  could  not  give  the  relief  sought  to  any  extent :  the  party 
might  have  a  right  to  nine  elevenths  of  the  prayer  being  granted,  although  it  is  pos- 
sible that  one  or  two  subordinate  parts  of  the  relief  prayed  that  he  might  have  no 
right  to.  What  he  wants  is  a  receiver,  and  that  which  protects  the  appointment  of 
a  receiver — an  injunction  to  restrain  Lord  Donegal  from  interfering  in  the  receipt 
of  the  rents  in  the  hands  of  that  receiver.  That  is  the  material  part,  and  to  that 
I  am  of  opinion  he  is  entitled.  I  agree  with  Lord  Plunkett  in  thinking  that  they 
have  not  impeached  the  decree  of  the  Court  here.  That  is  [343]  his  judgment  :  1 
may  not  perhaps  think  that  in  every  part  the  decree  is  unimpeachable,  but  it  is  so  in 
all  the  material  features  ;  and  to  the  benefit  of  that  decree,  so  far  as  regards  the  right 
to  a  receiver,  and  the  right  to  an  injunction  to  protect  the  receiver,  1  am  clearly  of 
opinion  that  the  plaintifl'  is  entitled.  Agreeing  with  the  Lord  Chancellor  of  Ireland 
upon  these  grounds,  it  is  unnecessary  that  I  should  enter  into  the  principal  reasons 
which  support  that  opinion ;  it  is  only  where  we  differ  from  him  that  it  is  necessary 
to  assign  these  reasons.     I  have  stated  those  grounds,  and  they  are  further  sanctioned 

*  4  Maule  &  Selwyn,  20.  t  3  Simon,  458. 
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by  tlie  cases  to  which  1  have  referred  in  the  course  of  the  argument,  with  which  1 
shall  not  further  trouble  your  Lordships. 

It  is  said  that  it  is  doubtful,  if  not  deniable,  that  the  courts  of  equity  here  can 
appoint  a  receiver  in  a  foreign  countr)-,  or  a  foreign  state.  The  practice  of  the  courts 
is  strong  against  this  doubt,  and  in  favour  of  the  affirmative  of  tlie  proposition.  It 
is  said  that  these  cases  passed  sub  silentio,  and  were  not  disputed  :  some  of  them 
certainly  were  disputed  ;  in  Hibbert  v.  Hibbert  *  it  was  argued  by  counsel  eminently 
qualified  to  deal  with  such  a  question,  by  Sir  Arthur  Pigott,  a  West  Indian  lawyer, 
as  well  as  a  great  equity  lawyer  in  tliis  country  :  he  puts  his  contention,  and  rests 
his  resistance  to  the  appointment  of  a  receiver,  not  on  the  want  of  jurisdiction,  but 

on  another  ground.     So  in  the  case  of v.  Lindsey,t  it  was  suggested  that  it  was 

every  day's  practice  to  grant  these  receivers.  In  the  case  of  Hibbert  v.  Hibbert,  Sir 
A.  Pigott  argues  upon  no  such  ground  as  denying  the  practice  or  the  competency  of 
the  jurisdiction  ;  he  rests  his  re-[344]-sistance  to  the  appointment  of  a  receiver  upon 
another  ground.  If  he  could  have  rested  it  upon  the  defect  of  jurisdiction,  he  would 
have  done  so,  and  Lord  Eldon,  the  judge  before  whom  he  argued,  would  have  recog- 
nised the  practice.  There  are  many  other  cases  where  the  court  has  decreed  a  con- 
veyance and  a  foreclosure  of  a  mortgage  :  I  mentioned  one  respecting  Norman  lands  ;  J 
and  there  is  a  case  relating  to  boundaries  of  lands  in  North  America.^ 

All  these  cases  show  that  acting  in  personam,  that  is,  through  the  medium  of 
its  power  over  the  person,  the  courts  of  equity  in  this  country  mediately,  though  not 
immediately,  affect  the  rights  of  real  property  abroad.  They  cannot  immediately 
affect  it,  because  their  decree  does  not  bind  the  land.  If  the  principle  which  is  con- 
tended for  were  true, — that  they  are  conclusive  before  the  court,  because  they  are 
actually  binding  and  of  the  force  of  judgments  in  the  foreign  country, — in  that  case, 
we  could  bind  their  land  by  a  judgment  here,  and  they  could  bind  our  land  by  a  judg- 
ment there.  That,  I  hold,  for  the  reasons  I  have  already  assigned,  is  not  law.  The 
judgment  therefore  which  I  suggest  to  your  Lordships  to  pronounce,  is  to  reverse 
the  decree  as  far  as  it  dismissed  the  bill,  and  to  declare  that  the  court  below  has  juris- 
diction, but  liable  to  opening  the  question  before  that  court.  I  shall  take  time  to 
consider  whether  I  should  go  further,  and  make  a  declaration  that  the  decree  below 
was  well  founded,  and  ought  to  have  been  recognised  and  assisted  by  the  decree  of 
the  Court  of  Chancery  as  far  as  [345]  regards  the  receivership  and  the  injunction. 
I  shall  take  time  to  consider  whether  1  shall  go  so  far,  or  only  advise  a  remit  with 
a  view  to  further  consideration,  coupled  with  the  declaration  setting  up  the  jui'is- 
diction.  If  the  Appellant  is  satisfied  with  a  remit,  I  should  prefer  that  mode  of  doing 
it ;  if  he  is  not  satisfied  with  a  remit,  and  if  upon  reconsideration  I  think  I  cannot 
go  further,  he  will  undoubtedly  have  a  right  to  be  heard  in  rej^ly  :  but  I  think  I  can 
go  further,  and  the  inclination  of  my  opinion  is  that  I  shall,  and  then  I  shall  request 
your  Lordships  to  make  that  declaration,  and  to  give  the  receiver,  and  an  injunction. 
In  the  mean  time,  I  n\ove  your  Lordships  to  po.stponc  the  further  consideration  of 
the  question. 

(July  16.)  The  Lord  Chancellor. — I  entered  very  much  at  large  into  my  views 
of  this  case  when  the  argument  closed.  The  points  put  to  your  Lordships  appeared 
to  me  to  be  very  important.  I  stated,  that  it  appeared  to  me  cj,uite  impossible  that 
I  should  accede  to  the  proposition  that  a  judgment  in  one  country,  pronounced  by 
a  court  of  competent  jurisdiction,  could  be  used  in  another,  as  conclusive  of  the  matter. 
I  stated  my  opinion,  that  the  court  was  to  deal  with  the  question,  and  to  see  to  the 
right  decision  of  the  case  ;  and  it  appeared  to  me  quite  just,  and  I  recommended 
j'ou  to  adopt  the  principle,  that  a  judgment  was  only  primd  facie  evidence  of  the  riglit  ; 
that  it  was  evidence,  and  might  be  the  ground  of  proceedings  in  Chancery,  as  a  foreign 
judgment  may  be  the  ground  of  an  action  of  assumpsit,  but  it  was  liable  to  be  rebutted 
by  evidence  adduced  by  the  party  against  whom  it  was  pronounced.  That  appeared 
[346]  to  me  all  that  was  necessary  to  dispose  of  tliat  part  of  the  question,  and  furtlier 
than  that  I  was  not  disposed  to  go.  When  I  gave  these  reasons,  I  felt  that  I  could 
not  take  the  step  of  holding  the  judgment  conclusive  and  not  traversable  ;  that  the 
matter  was  not  capable  of  being  rebutted  ;  that  it  was  a  question  of  deep  importance 

*  3  Meriv.  681.  t  15  Vesey,  'Jl.  |  Toller  v.  Carteret,  2  Vern.  494. 

§  Penn  v.  Lord  Baltimore,  1  Ves.  sen.  444. 
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to  the  administration  of  the  law  as  well  as  equity  in  this  country,  and  one  upon  which 
there  was  no  case  in  terms  decided ;  a  question  which  has  been  the  subject  of  some 
uncertainty  of  decision,  and  some  conflict  in  dicta  ;  and  when  the  opinions  of  lawyers 
are  not  uniform  and  consentaneous,  as  considering  the  importance  of  the  matter 
it  is  desirable  they  should  be,  1  should  have  asked  your  Lordships  before  you  adopted 
any  principle  of  decision  on  this  preliminary  question,  to  have  requested  the  assistance 
of  the  learned  Judges,  and  to  have  had  the  case  further  argued  by  one  counsel  on 
a  side.  But  on  reflecting  over  the  case,  I  do  not  feel  it  necessary  to  grapple  with  that 
question,  and  the  view  1  first  took  is  the  one  on  which  1  rejjose  with  most  satisfaction, 
— that  a  judgment  may  be  given  in  evidence,  and  made  the  subject  of  proceedings 
in  anotlier  court,  or  in  a  foreign  country,  or  in  a  country  that  may  be  said  to  stand 
in  the  situation  of  the  same  country,  acknowledging  the  same  system,  the  same  prin- 
ciples and  laws,  although  it  is  another  country  ;  but  that  although  it  may  be  made 
the  ground  of  that  proceeding,  it  may  be  met  by  contrary  evidence,  and  the  subject 
matter  of  the  judgment  is  liable  to  be  inquired  into. 

In  this  case  it  is  a  decree  of  the  Court  of  Chancery  in  England,  which  is  made  the 
ground  of  a  suit  in  the  Irish  Court  of  Chancery.  1  agree  with  [347]  the  Court,  (not 
entering  into  the  evidence) — that  there  is  no  reason  for  saying  it  was  capable  of  being 
rebutted,  and  met  by  contrary  evidence  ;  there  is  no  reason  for  saying  that  the  decree 
was  removed  from  the  ground  upon  which  it  stood,  and  the  judgment  displaced  by 
any  evidence  produced  in  the  cause.  So  far  1  agree  with  the  court  below,  and  come 
to  the  same  conclusion  ;  but  then  his  Lordship  dismissed  the  bill,  and  dismissed  it 
with  costs,  because  he  considered  he  had  no  jurisdiction.  I  have  already  referred 
to  the  statement  I  before  made,  to  which  I  have  nothing  to  add,  as  the  ground  of 
my  clear  and  decided  opinion,  that  so  far  your  Lordships  cannot  agree  with  the  Irish 
Court  of  Chancery — that  so  far  you  cannot  follow  the  Lord  Chancellor  of  Ireland  : 
that,  on  the  contrary,  he  ought  not  to  have  dismissed  the  bill,  but  to  have  entered 
into  the  suit,  grounded  as  it  was  upon  this  judgment. 

I  stated  to  the  counsel  at  the  bar  that  I  should  even  then,  so  clear  was  my  opinion 
for  the  reasons  I  assigned,  without  any  delay,  have  been  disposed,  if  they  had  been 
content  with  that  kind  of  reversal,  to  have  reversed  the  order  dismissing  the  biU, 
•and  sent  the  cause  back  to  be  fully  proceeded  in,  with  a  declaration  to  that  efl'eot ; 
but  the  Appellants,  not  unnaturally,  seeing  my  bias  against  the  decree,  and  also  the 
strong  bias  of  my  mind  as  to  the  administration  of  the  estates  comprised  in  the  trust 
deed,  and  the  injunction  to  protect  the  Receiver  of  the  Court,  whose  ofhcer  the  Re- 
ceiver is — seeing  the  bias  I  had  against  the  principle  assumed  in  the  decree,  and  which 
induced  them  to  think  I  should  decide  more  in  their  favour,  dechned  the  qualified 
judgment ;  and  I  [348]  took  time  to  look  further  into  the  case,  to  see  whether  there 
was  any  thing  to  displace  the  opinion  which  I  had  foi'med.  Further  consideration 
has  confirmed  my  judgment  of  the  case,  and  I  am  prepared  to  move  your  Lordships 
that  the  decree  of  the  Irish  Chancellor  be  reversed,  and  that  it  be  sent  back  with 
this  declaration  :  That  there  is  jurisdiction — that  the  Court  ought  to  have  entertained 
the  bill,  and  not  to  have  dismissed  it ;  and  so  far  as  the  appointment  of  a  receiver 
upon  the  estates,  p)rayed  by  the  bill  goes,  and  so  far  as  granting  the  injunction  to 
restrain  the  noble  Respondent  and  the  other  persons,  his  agents,  from  interfering 
with  the  Receiver  in  the  receipt  of  monies  and  other  duties  of  his  office,  so  far  as  the 
order  for  the  Receiver,  and  so  far  as  the  issuing  the  injunction  goes,  which  formed 
the  substance  of  the  suit, — that  there  is  already,  without  any  further  inquiry,  with- 
out any  further  procedure  in  the  Court  of  Chancery  in  Ireland,  sufficient  ground 
for  directing  the  Court  to  grant  that  part  of  the  prayer  of  the  bill.  It  is  unnecessary, 
in  order  to  accomplish  the  purpose  of  the  Plaintiff,  for  himself  and  the  creditors  to  go 
further  than  to  grant  that  relief  ;  and  it  was  clearly  admitted  that  such  was  the  pur- 
pose and  object  of  the  suit.  It  may  be  necessary  to  refuse  other  parts  of  the  prayer 
of  the  bill  :  before  the  order  is  drawn  out,  I  will  again  look  into  that  part  of  the  case ; 
but  that  is  the  substance  of  the  order  which  I  propose  to  make.  I  shall  move  it  at  a 
future  time,  but  it  may  be  satisfactory  to  the  parties  to  know  the  substance  of  it.  Of 
course  there  will  be  no  costs  ;  as  to  the  costs  below,  the  bill  having  been  dismissed  with 
costs — these  costs  must  be  refunded,  and  no  costs  given.  But  as  the  Receiver  ap- 
pointed [349]  by  the  English  Court  was  interfered  with  by  the  Respondent,  I  am  not 
prepared  to  advise  your  Lordships  to  make  any  order  as  to  the  costs  below. 
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Die  Martis,  29°  Julii,  1834. 

•It  is  ordered  and  adjudged  by  the  Lords  spii-itual  and  temporal  in  Parliament 
assembled,  that  the  decree  complained  of  in  the  said  appeal  be,  and  the  same  is  hereby 
reversed:  And  it  is  declared,  that  the  bill  filed  by  the  Appellants  in  the  Court  of 
(!hancery  in  Ireland,  in  the  month  of  December,  1828,  ought  to  have  been  entertained 
by  that  Court :  And  it  is  therefore  ordered,  that  the  decree  of  the  Lord  High  Chancellor 
of  Ireland,  pronounced  the  2.3d  day  of  January,  1832,  whereby  that  bill  was  dismissed, 
be,  and  the  same  is  hereby  reversed  :  And  it  is  further  declared,  that  the  Appellants 
and  the  creditors  of  the  Respondent,  the  Marquis  of  Donegal,  entitled  under  the  decree 
pronounced  by  the  Vice-Chancellor  of  England  on  the  18th  of  June,  1827,  ought  to 
have  the  aid  and  assistance  of  the  High  Court  of  Chancery  in  Ireland,  for  carrying 
into  effect  the  order  made  by  the  High  Court  of  Chancery  in  England,  wherein'  a 
receiver  was  ordered  to  be  appointed  of  the  estates  comprised  in  the  trust  deed  of  tiie 
20th  of  April,  1799  :  And  it  is  therefore  ordered,  that  it  be  referred  to  one  of  the 
Masters  of  the  High  Court  of  Chancery  in  Ireland,  to  appoint  a  proper  person  to  be 
receiver  of  the  rents  and  profits  of  tiie  estates  comprised  in  the  said  trust  deed  of 
the  20th  April,  1799,  and  to  allow  him  a  proper  salary  for  his  care  and  pains  therein, 
such  person  so  to  be  appointed  first  giving  security,  to  be  approved  of  by  the  said 
Master,  duly  to  account  for  what  he  [350]  shall  so  receive,  and  also  to  pay  the  same 
in  such  manner  as  the  Court  of  Chancery  in  Ireland  shall  from  time  to  time  direct; 
and  the  tenants  of  the  said  estates  are  to  attorn  and  pay  their  rents,  as  well  those  in 
arrear  as  those  growing  due,  to  such  receiver,  who  is  to  be  at  Uberty  to  let  and  set 
the  said  estates  from  time  to  time  with  the  approbation  of  the  said  Master,  as  there 
shall  be  occasion :  And  it  is  further  ordered,  that  an  injunction  be  awarded  by  the 
said  Court  of  Chancery  in  Ii-eland,  to  restrain  the  said  Respondent,  George  Augustus, 
Marquis  of  Donegal,  his  stewards,  bailiff's,  and  agents,  from  receiving  or  interfering 
in  the  receipt  of  the  rents  and  profits  of  all  or  any  part  of  the  said  estates  comprised 
in  the  said  deed  of  the  20th  April,  1799  :  And  it  is  further  ordered,  that  the  said 
Court  of  Chancery  in  Ireland  do  give  all  necessary  directions  consequential  upon  tlie 
appointment  of  such  receiver  and  the  awarding  of  such  injunction  as  aforesaid,  for 
passing  the  saidaccounts,andpayment  of  the  balances  in  the  hands  of  the  said  receiver, 
in  sucli  manner  as  the  said  Court,  upon  hearing  the  parties,  shall  think  fit  to  direct ; 
And  this  House  does  further  order,  that  the  further  consideration  of  the  said  cause, 
and  also  the  consideration  of  all  further  directions  of  the  costs  of  the  proceedings 
in  this  suit,  and  under  this  judgment,  be  reserved  to  the  said  Court  of  Chancery  in 
Ireland;  and  all  parties  are  to  be  at  liberty  to  apply  to  the  said  Court  of  Chancery 
in  Ireland  for  the  further  hearing  of  the  cause,  etc. 

In  the  course  of  the  Argument  of  this  Case,  the  following  Authorities  were  cited  : 

As  TO  JUEISDICTIOX  GENER.\LLY— 2  Will.  4.  c.  33.  ;  4  &  5  Will.  4.  c.  82.  :  Acts 
to  make  effectual  the  service  of  process  [351]  reciprocally  in  England  and  Ireland. 
Kennedy  r.  Cassihs,  2  Swan,  note,  325.  Otway  v.  Ramsay,  4  B.  &  C.  41.5.  note.  Seton's 
Decrees,  and  the  Eq.  Dr.  Precedents  of  Appointments  of  Receivers  in  Ireland  and 
the  Colonies.  Diet,  of  Sir  A.  Hart,  in  Houlditch  v.  Donegal,  1  Beatty,  404.  Hibbert 
V.  Hibbert.  3  Meriv.  681.  Roberdeau  r.  Rous,  1  Atk.  544.  Comes  Arglasse  r.  Mus- 
champ,  1  Vern.  75.  and  cases  cited  in  the  notes.  Earl  of  Kildare  r.  Sir  M.  Eustace, 
1  Vern.  405.  Penn  v.  Lord  Baltimore.  1  Ves.  sen.  444.  454.  (Belt's  notes  and  Supjtl.) 
Ridgw.  Ca.  temp.  Hardwicke.  332.     Jackson  c.  Petrie,  10  Ves.  164. 

As  to  judgments,  whether  conclusive  or  only  primA  facie  evidence — Walker  r. 
Whitter,  Doug.  1..  and  in  note  to  S.  C.  Sinclair  r.  Eraser,  and  Galbraith  I'.Nevill,  Philips 
V.  Hunter,  2  H.  Blac.  402.  Tarleton  v.  Tarleton,  4  M.  &  S.  20.  Martin  v.  NicoUs,  3 
Sim.  458.  Moses  v.  Macfarlane,  2  Burr.  1012.  White  v.  Hall,  12  Ves.  321.  Gage  v. 
Bulkeley,  3  Atk.  215.  Bayley  v.  Edwards,  3  Swan.  703.  And  see  the  cases  cited  in  arg. 
White*;.  Parnther,  Knapp.  P.  C.  C.  159.  Hamilton  r.  Houghton,  2  Bligh.  O.  S.  169. 
CoUins  V.  Mathews,  5  East,  473.  Harris  r.  Saunders.  4  B.  &  C.  411.  Duchess  of 
Kingston's  Case,  20  Howell's  State  Trials.  See  the  opinion  of  the  Judges,  by  L.  C. 
J.  De  Grey,  p.  537.     Burrows  v.  Jamere;ui,  1  Dick.  48. 

Whether  foreign  judgments  under  foreign  laws  are  to  be  examined  on  the  same 
principle  as  judgments  of  countries  where  the  same  laws  prevail  as  in  England — 
Buchanan  r.  Rucker,  1  Camp.  63.  9  East,  192.  Cranston  v.  Johnson,  3  Ves.  170. 
White  V.  Hall,  ante. 
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Tliat  a  decree  in  England  might  be  pleaded  to  a  similar  suit  in  Ireland — Foster  i'. 
Vassall,  3  Atk.  581).  ;  and  see  Harrison  v.  Gurney,  2  J.  &  \V.  503. 

See  also  Plummer  v.  Woodburn,  4  B.  &.  G.  625.  Novelli  v.  Rossi.  2  B.  &  A.  765. 
Frankland  r.  M'fiusty.  1  Knapp.  P.  C.  0.  274.  Bouchier  v.  Taylor,  4  B.  P.  C.  708.  Sid- 
awav  '•.  Hay,  .'!  B.  &  C.  12.  Newlandi'.  Horseman,  1  Vern.  21.  Omyehund?'.  Barker, 
1  Atk.  21. '  Blackham's  Case.  1  Salk.  290.  Bluet  v.  Bamfield,  1  Vk  Ca.  237.  Exp. 
Burton,  1  Atk.  255.     Gahan  v.  IMingay,  Ridg.  Lap.  &  Scho.     Irish  T.  R.  53. 

And  for  general  law  and  authorities: — Story  on  the  Conflict  of  Laws,  c.  15.- — 
On  foreign  judgments:  Evans  Pothier,  Appx.  No.  16. — On  the  authority  of  Res 
judica.ta  :  Park  on  Insurance,  7th  ed.  p.  520.  Phillipp's  Evidence,  pt.  ii.  c.  2  and 
3.     Starkie  on  Evidence,  pt.  ii.  §  67,  68. 


[352]  ENGLAND. 

COURT  OF  CHANCEKY. 


Isaac  Robinson,  surviving  Administrator  of  the  Estate  of  George  Robinson, 
deceased, — Appellant;  Daniel  Alexander,  on  behalf  of  himself  and 
other  the  Creditors  of  the  said  Intestate,  George  Robinson, — Ecs2Mndent 
[1834]. 

[Mews'  Dig.  ix.  47  ;  xiii.  47.  S.C.  2  CI.  &  F.  717.  Commented  on  in  Knox  v.  Gye, 
1872,  L.  R.  5  H.  L.  666  ;  and  see  Friend  v.  I'oung,  [1897]  2  Ch.  421,  427 ;  i^nd 
Mercantile  Law  Amendment  Act,  1856,  s.  9,  which  abolished  exception  in  Statute 
of  Limitations  in  favour  of  merchants'  accounts.] 

A.,  in  1799,  purchased  shares  in  a  ship,  of  6.  R.,  who,  having  also  shares 
in  the  same  ship,  was  intrusted  by  A.  and  the  other  part  owners  with  the 
whole  management  of  the  ship,  and  to  keep  the  accounts  relating  to  it 
from  the  time  of  the  purchase  until  the  ship  was  sold  by  G.  R.,  with  the 
consent  of  all  the  owners,  in  1805.  Upon  the  occasion  of  the  sale,  G.  R. 
stated  and  settled  accounts  with  W.,  one  of  the  part  owners,  and  paid 
him  the  balance  due  upon  the  earnings  of  the  ship  and  the  proceeds  of 
the  sale.     In  1824  G.  R.  died. 

Upon  a  bill  filed  by  A.  in  March,  1826,  for  an  account  against  the  executors 
of  G.  R.,  it  appeared  by  a  ledger  (found  in  a  room  wholly  disused  by  G.  R.) 
containing  the  accounts  of  the  ship,  that  the  credit  and  debit  account 
between  him  and  A.  was  not  carried  beyond  1805.  On  the  debit  side 
there  were  two  items,  one  in  1811,  and  another  in  1812.  It  appeared  in 
evidence  that  A.  left  England  in  1820,  and  some  time  after  his  departure 
his  brother-in4aw  (a  witness  for  A.)  called  several  times  upon  G.  R.  with 
messages  from  A.,  and  on  those  occasions  asked  him  to  come  to  a  settlement 
with  A.  respecting  the  ship  :  that  G.  R.  evaded  the  subject,  but  never 
stated  that  he  was  not  indebted  to  A. 

Under  these  circumstances  an  account  was  decreed  against  the  executors  of 
A.,  and  that  decree  affirmed  on  appeal. 

[353]  This  was  an  appeal  against  a  decree  for  an  account,  pronounced  by  his 
Honour  the  Vice-Chancellor  of  England  on  a  bill  filed  by  the  Respondent. 

The  bill,  which  was  filed  in  the  month  of  March,  1826,  stated  that  the  Raspondent, 
in  the  month  of  October,  1799,  purchased  of  the  intestate,  George  Robinson,  six  sixteen 
parts  or  shares  of  a  ship  called  The  Volunteer,  for  the  sum  of  £1087  10s.  ;  and  in  the 
month  of  November,  1799,  the  Respondent  purchased  of  the  intestate  other  two 
sixteenths,  or  one  eighth  part  or  share  of  and  in  the  same  ship,  for  the  sum  of  £562 
10s.  :  that  the  Respondent  paid  to  the  intestate  the  full  amount  of  the  purchase  money 
for  these  shares  :  and  bills  of  sale  were  duly  executed  to  the  Respondent,  and  all  the 
regulations  of  the  Ship  Registry  Acts  complied  with,  so  that  the  Respondent  was  fully 
and  legally  invested  with  the  ownership  of  these  eight  sixteenth  shares  in  the  ship 
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Vuluntecr  :  that  George  Robinson,  the  intestate,  carried  on  business  in  Tower  Street, 
in  the  city  of  London,  as  an  insurance  broker,  at  the  time  of  the  Respondent's  purchase  ; 
and  he  (George  Robinson),  having  also  certain  shares  in  the  same  ship,  was  entrusted 
by  tlio  Respondent  and  the  other  part  owners  with  the  whole  management  of  the 
ship  and  the  accounts  relating  thereto;  and  he  undertook  and  agreed  to  act.  and, 
in  fact,  did  continue  to  act  as  managing  owner  of  the  ship,  and  kept  all  the 
accounts  relating  to  the  ship  from  the  time  when  he  and  the  Respondent  so  became 
joint  owners  up  to  the  time  when  both  he  and  the  Respondent  sold  their  shares 
in  that  ship :  that  during  the  period  of  such  their  [354]  joint  ownership,  the 
ship  made  considerable  earnings,  and  the  intestate,  George  Robinson,  received 
all  the  proceeds  of  those  earnings,  which  amounted  altogether  to  a  large  sum  of 
money,  but  he  never  accounted  to  the  Respondent  for  his  share  of  the  earnings  : 
that  in  the  month  of  January,  1805,  the  intestate,  George  Robinson,  with  the  consent 
of  the  Respondent  and  the  other  part  owners,  sold  the  ship  for  a  large  sum  of  money, 
and  received  on  account  of  the  Respondent,  his  (the  Respondent's)  share  of  the  money 
produced  by  that  sale,  but  died  before  he  had  accounted  with  the  Respondent  for 
the  money  received  by  him  in  respect  of  the  sale  and  earnings  of  the  ship  :  that  on 
the  occasion  of  the  sale  in  1805,  the  intestate  stated  and  settled  the  accounts  between 
himself  and  Mr.  Wheeler,  who  was  owner  of  one  sixteenth  share  in  the  same  ship 
during  the  period  that  the  Respondent  was  owner  of  the  eight  sixteenth  shares.  On 
this  settlement  of  accounts  between  Mr.  Wheeler  and  the  intestate,  it  appeared  that 
there  was  due  from  the  intestate  to  Mr.  Wheeler,  in  respect  of  the  earnings  of  the 
ship  and  proceeds  of  the  sale,  the  sum  of  £141  17.s.  4d.  on  account  of  Mr.  Wheeler's 
one  sixteenth  share,  and  that  balance  was  accordingly  paid  over  by  the  intestate  to 
Mr.  Wheeler  :  that  the  Respondent  was  not  informed  of  the  fact  of  this  settlement 
of  accounts  between  the  intestate  and  Mr.  Wheeler  :  that  from  the  time  of  the  sale 
of  the  ship  up  to  the  time  of  the  intestate's  death,  the  Respondent  frequently  applied 
to  him  for  an  account  of  the  earnings  of  the  ship  and  the  proceeds  of  the  sale,  but  could 
never  obtain  it,  although  it  was  repeatedly  promised  by  the  intestate,  even  up  to  the 
time  of  his  death  :  that  in  November,  [355]  1 8'24,  the  intestate,  George  Robinson,  died  ; 
and  in  December,  1824,  letters  of  administration  of  the  estate  and  effects  of  the  intestate 
were  granted  by  the  Prerogative  Court  of  the  ArchbishojJ  of  Canterbury  to  his 
brothers  the  Appellant  Isaac  Robinson,  and  John  Robinson,  since  deceased,  who 
possessed  themselves  of  the  personal  estate  and  eft'ects  of  the  intestate  to  a  large  amount, 
and  to  an  amount  more  than  sufficient  to  pay  his  just  debts,  including  what  was  due 
to  the  Respondent  in  respect  of  the  matters  aforesaid. 

The  bill  prayed,  "  that  an  account  might  be  taken  by  and  under  the  direction 
"  of  the  Court  of  what  was  due  to  the  Respondent  in  respect  of  the  matters  aforesaid, 
"  and  that  the  Respondent  might  be  paid  what  should  be  found  due  on  settling  that 
"  account ;  and  that,  in  case  the  Appellant  and  the  said  Jolin  Robinson  should  not 
"  admit  assets  of  the  intestate,  George  Robinson,  sufficient  to  pay  his  debts,  including 
"  what  should  be  found  due  to  the  Respondent  in  respect  of  the  matteis  aforesaid, 
"  then  that  the  usual  accounts  might  be  taken  of  the  personal  estate  and  effects  of 
"  the  intestate,  George  Robinson,  received  by  the  Appellant  and  the  said  John  Robin- 
"  son  respectively,  or  either  of  them,  or  by  their  or  either  of  their  order,  or  for  their 
"  or  either  of  their  use,  and  of  the  application  thereof,  and  that  the  same  might  be 
"  applied  in  a  due  course  of  administration." 

The  Appellants,  by  their  answer,  stated,  that  among  the  papers  wliich  came 
into  the  possession  of  the  Appellant  and  John  Robinson,  upon  the  death  of  the  in- 
testate, were  two  letters,  bearing  date  respectively  the  10th  day  of  June,  1799,  and 
[356]  the  '27th  day  of  August  in  the  same  year,  and  written  by  the  Respondent 
to  the  intestate,  which  contained  some  general  proposals  on  the  part  of  the  Respon- 
dent to  become  concerned  with  the  intestate  in  some  engagement  or  speculation  re- 
lating to  shipping  ;  and  amongst  other  accounts  contained  in  one  of  the  books  of 
account  of  the  intestate  (Ledger  A.),  was  an  account  headed  "  Dr.,  Daniel  Alexander, 
"  Lawrence  Pountney  Lane,  Contra  Cr.  ;  "  and  by  the  said  books  of  account  it 
appeared  that  the  Respondent  and  the  intestate  were  respectively  interested  in  the 
ship  Volunteer  from  some  time  about  the  month  of  September,  1799.  to  some  time 
about  the  month  of  October,  1804,  and  that  the  Respondent  held  eight  sixteenth 
shares  in  the  ship,  and  that  the  intestate  held  four  sixteenth  shares  in  and  was  the 
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managing  owner  of  the  ship.     By  the  same  books  it  also  appeared  that  the  ship  made 
certain  freight,  and  that  the  same  was  received  by  the  intestate,  and  that  the  in- 
testate paid  the  outfit  and  expenses  of  the  ship,  and  also  the  cost  of  certain  invest- 
ments or  adventures  in  goods  shipped  on  board  her  for  or  on  account  of  the  owners, 
and  that  upon  two  occasions,  namely,  after  the  ship's  first  and  second  voyages  re- 
spectively, dividends  were  made  and  credited  by  the  intestate  to  the  owners  of  the 
ship  in  respect  of  her  supposed  or  computed  earnings  :  that  in  the  account  in  Ledger 
A.,  so  headed  as  aforesaid,  which  appeared  to  be  a  general  account  between  the  Re- 
spondent and  the  intestate,  the  sum  of  £185  Is.  5d.  for  the  first  of  the  said  dividends 
is  entered  to  the  credit  of  the  Respondent  under  date  the  '2nd  of  March,  1801,  and 
a  further  sum  of  £692  Os.  8d.  for  the  second  of  such  dividends,  [357]  is  in  the  same 
account  entered  to  the  credit  of  the  Respondent,  under  date  of  the  1st  of  May,  1802, 
and  various  sums  of  money  were,  on  the  other  hand,  entered  to  the  debit  of  the 
Respondent,  as  having  been  from  time  to  time  paid  by  the  intestate  to  or  for  or  on 
account  of  the  Respondent  :  that  the  accounts  of  the  three  other  and  last  voyages 
of  the  ship  contained  in  the  same  books  were  not  closed  ;  but  it  appeared,  by  such 
last-mentioned  accounts,   although  the  same  were  incomplete,   that  the  balance, 
upon  the  whole,  was  considerably  against  the  owners  of  the  ship  :  that  by  the  same 
books  it  further  appeared,  that  the  ship  was  sold  in  or  about  the  month  of  October, 
1804  :  that  the  last  item  on  the  credit  side  of  the  account  in  Ledger  A.,  headed  as 
aforesaid,  was  as  follows  : — "  1805,  January  29,  by  Sale  Account  of  Ship  Volunteer, 
■'  £1306  7s.  ;  "  and  the  last  item  on  the  debit  side  of  the  same  account  was  £200  paid 
to  or  on  account  of  the  Respondent  under  date  of  the  27th  April,  1805  ;  and  from 
the  date  of  the  last-mentioned  entry,  until  the  month  of  June,  1811,  there  was  not 
a  single  entry  in  any  book  or  paper  belonging  to  the  intestate  from  which  it  appeared 
that  the  Respondent  and  the  intestate  had  any  dealings  or  transactions  in  business 
together  :  that  in  another  of  the  books  of  account  of  the  intestate  (Ledger  B.)  was  . 
an  account  headed  "  Dr.,  Daniel  Alexander,  Contra  Cr.,"  in  which  were  two  entries 
only,  both  of  which  were  on  the  debit  side  thereof,  and  were  dated  respectively  in 
the  month  of  June,  1811,  and  in  the  month  of  May,  1812,  but  neither  of  which  in 
any  manner  whatever  related  to  the  ship  Volunteer,  or  to  any  of  the  matters  in 
question  in  the  cause  in  which  the  appeal  was  [358]  brought :  tliat  the  account  just 
mentioned  was  the  last  and  (with  the  exception  of  the  before-mentioned  account  in 
Ledger  A.,  ending  on  the  27th  April,  1805,  and  the  entries  in  other  parts  of  the  books 
corresponding  therewith.)  the  only  account  in  the  books  and  papers  of  the  intestate 
in  which  the  Re.spondent  appeared  to  have  had  any  concern  whatever :  that  the 
intestate  was.  in  the  year  1779,  and  from  that  time  until  the  year  1806,  an  insurance 
broker,  in  the  city  of  London  ;  and  from  the  year  1800,  to  the  time  of  his  death, 
he  held  the  office  of  Secretary  to  the  London  Dock  Company  :  that  some  time  in  the 
year  1811,  the  London  Dock  Company  took  the  house  in  the  New  Bank  Buildings, 
Princes  Street,  in  the  city  of  London,  which  was  known  by  the  name  of  "  The  London 
"  Dock  House,"  and  from  that  time  the  business  of  the  company  had  been  carried 
on  there  ;  from  the  said  period,  also,  until  his  death  in  the  month  of  November, 
1824,  the  intestate  in  his  character  of  secretary  to  the  company  resided  in  the  said 
house,  and  occupied  the  wljole  thereof  as  his  residence,  except  the  ground  floor  : 
that  when  the  intestate  first  went  to  the  London  Dock  House,  a  small  back  room 
on  the  ground  floor  was  fitted  up  as  an  office  for  him,  as  secretary  to  the  company, 
but  he  transacted  business  in  that   room  four  or  five  times  only  at  the  very  com- 
mencement of  his  residence  in  the  house,  after  which,  finding  the  room  dark  and 
inconvenient,  he  discontinued  the  use  of  it  altogether  :   that  the  said  back  room, 
from  the  time  when  the  intestate  ceased  to  use  it  until  the  year  1813,  or  1811,  was 
used  only  as  a  lumber  room  for  depositing  boxes  and  papers  ;  and  from  the  year 
1813,  or  1814,  the  said  room  was  used  as  [359]  a  lumber  room  for  the  purposes 
before  mentioned,  and    also  as  a  porter's  or  messenger's  room  for  the  servants  of 
the  company  :  that  it  did  not  appear  that  the  intestate  ever  entered  the  before-men- 
tioned room  after  the  year  1812,  for  at  least  eight  or  nine  years  before  his  death  : 
that  on  the  day  of  the  death  of  the  intestate,  the  Appellant  and  John  Robinson 
requested  their  solicitor,  Mr.  John  Teesdale,  to  meet  them  at  the  London  Dock  House, 
for  the  purpose  of  searching  amongst  the  papers  of  the  deceased,  to  ascertain  whether 
he  had  made  a  will  ;  and  the  Appellant  and  John  Robinson  and  Mr.  Teesdale  met 
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by  appointment  at  the  London  Dock  House  accordingly'  on  tlie  day  following  for 
that  purpose  :  that  in  the  course  of  their  search  many  books  and  papers  relating 
to  the  afi'airs  of  the  intestate,  and  which  referred  to  matters  of  modern  date,  were 
found  in  those  parts  of  the  house  which  the  intestate  inhabited  or  used  ;  some  of 
them  were  found  in  the  drawers  of  a  writing-table,  in  the  court  room,  which  the 
intestate  constantly  occupied,  and  transacted  business  in.  up  to  within  a  few  weeks 
of  his  death,  others  were  found  in  different  parts  of  the  same  room,  and  others  in 
the  intestate's  bed-room :  that  in  prosecuting  such  search  the  attention  of  the 
Appellant  and  the  said  John  Robinson  and  Mr.  Teesdale  was  directed  to  a  wardrobe 
in  the  before-mentioned  back  room  ; — the  lower  part  of  this  wardrobe  consisted 
of  drawers,  which  were  unlocked,  and  in  use  by  the  porters  and  messengers  of  the 
company  who  occupied  the  room,  but  the  upper  part  was  locked  ;  and  the  keys  of 
the  intestate  having  been  examined,  and  such  of  them  as  appeared  likely  to  fit  the 
lock  having  been  applied  to  [360]  it  and  tried,  but  without  success,  the  Appellant 
and  the  said  John  Robin.son  and  Mr.  Teesdale  caused  the  doors  to  be  forced  open. 
The  interior  of  that  part  of  the  wardrobe  was  fitted  up  with  shelves,  upon  which  all 
the  books  of  account  containing  any  entries  relating  to  the  ship  Volunteer,  together 
with  sundry  policies  of  insurance,  vouchers,  documents,  and  papers,  also  relating 
to  the  said  ship,  were  found  ;  and  the  quantity  of  dust  and  dirt  with  which  the  .same 
were  covered  was  so  great,  and  the  whole  appearance  of  the  interior  and  of  its  contents 
was  such  as  to  make  it  certain  that  it  must  have  been  closed,  and  that  none  of  the 
books  and  papers  contained  therein  could  have  been  referred  to,  or  even  touched 
for  a  great  many  years  :  that  none  of  those  books  contained  any  entry  relating  to 
the  said  ship  of  a  date  later  than  the  21.st  of  July.  1806,  and  none  of  the  said  policies, 
vouchers,  documents,  and  papers,  relating  to  such  ship,  were  of  a  later  date  ;  and 
none  of  such  books  (the  whole  of  which  appeared  to  relate  to  by-gone  transactions) 
contained  any  entry  whatever  of  a  later  date  than  the  month  of  June,  1815. 

The  Appellant  and  John  Robinson,  by  their  answer,  also  insisted  that  from  the 
state  of  the  accounts  of  the  ship's  last  tliree  voyages,  and  of  the  Respondent's  first- 
mentioned  account,  and  other  the  circumstances  therein  mentioned,  and  particu- 
larly inasmuch  as  no  charge  was  made  to  the  debit  of  the  Respondent  in  the  first- 
mentioned  account,  for  his  share  of  the  losses,  outgoings,  and  expenses,  appearing 
by  the  accounts  to  have  been  su.stained  and  expended,  the  true  state  of  account 
between  the  Respondent  and  the  intestate  upon  the  close  of  the  speculation  relating 
to  the  ship  could  not  poi5-[361]-sibly  be  now  ascertained  by  reference  to  the  accounts 
before  mentioned  ;  but  that  if  the  same  could  in  any  manner  be  ascertained  by  re- 
ference to  such  accounts,  they  believed  that  it  would  either  appear  that  the  said 
account  had  been  long  since  finally  balanced  and  the  balance  paid,  or  that  such  balance 
was  against  the  Respondent,  and  in  favour  of  the  intestate  :  that  from  the  time  when 
the  Respondent  became  (as  he  alleged)  interested  in  the  ship,  down  to  the  time  of 
the  intestate's  death,  the  Respondent  and  the  intestate  were  and  continued  to  be 
upon  the  most  intimate  and  warm  terms  of  friendship,  and  that  for  more  than  twenty 
years  of  that  interval  the  Respondent  and  the  intestate  were  in  constant  personal 
communication  with  each  other,  the  intestate  being  secretary  to  the  London  Dock 
Company,  and  the  Respondent  being  architect  of  the  same  company  ;  and  that, 
as  appeared  by  letters  and  copies  of  letters  in  the  possession  of  the  Appellant  and  the 
said  John  Robinson,  the  Respondent  and  the  intestate  when  absent  were  in  the  habit 
of  corresponding  by  letter  on  their  private  concerns,  in  the  most  confidential  and 
unrestrained  manner,  down  to  the  time  of  the  death  of  the  intestate:  that  from 
the  knowledge  which  they  had  of  the  general  character  and  integrity  of  the  intestate. 
and  of  his  highly  independent  disposition  he  was  a  most  unhkely  person  to  permit 
a  pecuniary  demand  on  him  to  remain  undischarged,  or  any  account  on  which  it 
was  probable  that  he  would  be  found  a  debtor  to  remain  unsettled  ;  and  they  therefore 
insisted  that  all  accounts  between  him  and  the  Respondent  had  been  long  since 
settled,  and  that  nothing  was  due  or  owing  to  the  Respondent  from  the  intestate 
at  the  time  of  his  [362]  death;  and  they  submitted  that  all  accounts  between  the 
Respondent  and  the  intestate  ought,  under  the  circumstances  aforesaid,  to  be  con- 
sidered as  closed  and  satisfied. 

The  Appellant  and  John  Robinson,  by  their  answer,  further  insisted,  that  if  the 
Respondent  ever  had  any  cause  of  action  or  suit  against  the  intestate  for  or  concern- 
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ing  any  of  the  matters  in  the  bill  mentioned,  which  they  did  in  no  sort  admit,  such 
cause  of  action  or  suit  accrued  or  arose  above  six  years  before  serving  or  suing  out 
process  against  the  Appellant  and  the  said  John  Robinson,  to  appear  to  and  answer 
the  said  bill  ;  and  that  the  Resjiondont  had  not  at  any  time  since  the  .said  cause  of 
action  or  suit,  if  any,  arose,  been  under  any  disability  to  commence  or  prosecute 
the  same ;  and  that  the  intestate  did  not,  as  the  Appellant  and  the  .said  John  Robinson 
believed,  at  any  time  within  six  years  before  exhibiting  the  said  bill  of  complaint, 
or  serving  or  suing  out  such  process  as  afore-said,  to  their  knowledge  or  belief ;  nor 
had  the  Appellant  and  the  said  John  Robinson,  or  either  of  them,  at  any  time,  or 
in  any  manner,  admitted  or  promised  to  pay  the  Respondent's  alleged  claim,  or 
any  claim  in  respect  of  the  matters  in  the  bill  mentioned,  or  any  of  them ;  and  they 
claimed  the  benefit  of  the  act  of  parliament  made  and  passed  in  the  twenty-first  year 
of  the  reign  of  his  Majesty  King  James  the  first,  intituled  "  An  act  for  limitation 
"  of  actions,  and  for  avoiding  of  suits  in  law." 

Three  witnesses  were  examined  on  the  part  of  the  Respondent,  and  two  on  the 
part  of  the  Appellant  and  John  Robinson. 

Mr.  John  Teesdale,  tiie  Appellant's  solicitor,  [363]  was  the  first  witness  on  the 
part  of  the  Respondent.  In  his  deposition  to  the  second  interrogatory  he  proved 
seventeen  different  books  as  exhibits,  marked  respectively  with  the  first  seventeen 
letters  of  the  alphabet.  The  first  tliree  of  them  are  books  marked  with  the  letters 
A,  B,  C.  and  were  stated  by  the  witness  to  appear  to  be,  and  that  he  believed  them 
to  be,  ledgers  which  were  kept  by  the  intestate  in  his  lifetime,  and  a  fourth  marked 
with  the  letter  D,  a  journal  kept  by  the  inte-state  in  his  lifetime.  The  other  books 
were  cash-books,  bankers'  pass-books,  a  book  of  bills  payable  and  receivable,  a  letter- 
book,  and  policy-book,  all  kept  by  the  intestate  in  his  lifetime. 

The  witness  further  stated,  he  believed  that  all  the  said  several  produced  books 
did  belong  to  the  intestate  in  his  lifetime,  and  at  the  time  of  his  death  ;  and  further, 
that  the  several  produced  books  had  been  for  a  considerable  time  past  in  the  possession 
or  custody  of  him,  the  witness,  as  the  solicitor  of  the  Appellant  and  the  said  John 
Robinson,  and  they  then  came  from  the  office  of  the  witness,  situate  in  Fenchurch 
.Street  in  the  city  of  London;  and  that  the  said  several  books  (except  as  to  the  pass- 
books) did  appear  to  the  witness  to  have  been,  and  he  believed  they  were,  kept  by 
the  intestate  himself,  the  entries  therein  chiefly  appearing  to  have  [been]  made  by  him, 
the  intestate;  and  that  he,  the  intestate,  kept  the  whole  of  the  produced  books  in 
his  own  custody,  at  the  London  Dock  House,  situate  in  New  Bank  Buildings,  in 
the  city  of  London,  where  he  resided  for  many  years  before  and  up  to  the  time  of 
his  death,  and  that  such  books  were  so  as  aforesaid  kept  for  the  intestate  himself, 
and  on  his  own  account ;  and  the  witness  further  said,  [364]  that  he,  the  witness, 
had  looked  upon  the  folio  34  of  the  produced  book  marked  A.  and  upon  folio  42  of 
produced  book  marked  B,  and  also  upon  folios  '27,  G6,  107,  and  124  of  the  produced 
book  marked  A,  and  that  the  accounts  now  appearing  written  on  those  folios  respec- 
tively were  written  in  the  lifetime  of  and  for  the  intestate,  and  were  written  by 
the  intestate,  as  witness  believed  as  to  the  hand-writing,  he,  the  witness,  having, 
in  the  lifetime  of  the  intestate  seen  him  (the  intestate)  write  many  times,  and  being 
well  acquainted  with  his  manner  or  character  of  handwriting;  and  further,  that 
the  several  accounts  on  the  said  fohos  34  of  the  book  marked  A,  and  42  of  the  book 
marked  B,  were  and  are  accounts  between  the  Respondent  and  the  intestate,  and 
relate  to  dealings  and  transactions  between  them:  and  that  the  several  accounts 
on  the  said  folios  27,  60,  107,  and  124,  of  the  book  marked  A,  were  and  are  accounts 
between  Charles  Wheeler  and  the  intestate,  and  relate  to  dealings  and  transactions 
between  them  the  said  Charles  Wheeler  and  the  intestate. 

The  following  is  the  account,  as  proved  by  this  witness  in  the  produced  ledger 
marked  A,  folio  34.  and  the  produced  ledger,  marked  B,  foho  42  : — 
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[366]  Mr.  Thomas  England,  the  second  witness  for  the  Respondent,  in  answer 
to  the  second  interrogatory,  proved  all  the  books  produced  by  the  preceding  witness, 
and  said  that  the  whole  of  the  said  books  belonged  to  the  intestate,  (Jeorge  Robinson, 
in  his  lifetime  and  at  the  time  of  his  death,  and  that  part  of  the  writing  in  the  said 
books  appearing  to  him  (the  witness)  to  have  been  written  by  the  intestate,  he  (the 
witnass)  iDclieved  the  whole  of  the  said  books  were,  in  the  lifetime  of  the  said  intestate, 
kept  by,  and  for,  and  on  account  of  him,  the  intestate,  for  the  purpose  of  settling 
his  accounts  with  his  correspondents;  and  further,  that  he  (witness)  had  looked 
upon  the  folio  34  of  the  book  marked  A.,  and  upon  the  foho  i'2  of  the  book  marked 
B.,  and  upon  folios  27,  6G,  107,  124,  of  the  book  marked  A.,  and  that  the  several 
accounts  appearing  written  on  those  fohos  respectively  were  all  in  the  handwriting 
of  the  intestate,  as  the  witness  beheved,  he  (the  witness)  having  several  times  in  the 
lifetime  of  him,  the  intestate,  seen  him  write,  and  being  well  acquainted  with  his 
manner  or  character  of  handwriting,  and  therefore  the  witness  believed  they  were 
written  in  the  lifetime  of  the  intestate,  and  for  him,  the  intestate;  and  that  the 
accounts  written  on  the  said  folio  34  of  the  book  marked  A.  relate  to  the  mercantile 
dealings  between  the  Respondent  and  the  intestate;  and  that  the  said  accounts  in 
the  others  of  the  said  folios  relate  to  mercantile  dealings  between  Charles  Wheeler 
and  the  intestate. 

In  answer  to  the  third  interrogatory,  the  same  witness  stated,  that  he  had  again 
looked  at  folio  34  of  the  produced  book  marked  A.,  and  that  there  appeared,  by  the 
account  there  stated,  and  the  witness  [367]  believed  that  there  was  a  balance  of  £950 
4s.  lOd.  due  from  the  estate  of  the  intestate,  George  Robinson,  to  the  Respondent ; 
and  further,  that  he,  the  witness,  had  inspected  and  examined  the  two  several  pro- 
duced books  marked  respectively  A.  and  B.,  also  the  produced  books  marked  respec- 
tively E.,  F.,  G.,  H.,  and  I.,  the  last-mentioned  five  books  being  the  intestate's  banking 
books  ;  and  that  he  so  inspected  and  examined  the  said  books  marked  respectively 
A.  and  B.,  for  the  purpose  of  ascertaining  wiiat  balance  was  due  from  the  intestate 
to  the  Respondent,  the  Appellant  and  the  said  John  Robinson  having  refused  to 
furnish  an  account  of  the  transactions  between  the  intestate  and  the  Respondent ; 
and  finding  that  there  appeared  to  be  a  balance  of  £950  4s.  lOd.  due  to  the  Re.spondent 
from  the  intestate,  George  Robinson,  by  the  accounts  contained  on  folio  34  of  the 
book  marked  A.,  he,  the  witness,  examined  the  books  marked  respectively  E.,  F.,  G., 
H.,  and  I.,  for  the  purpose  of  ascertaining  whether  or  not  the  intestate  had  made 
any  other  payments  than  what  appeared  on  the  said  folio  34  to  the  Respondent,  and 
no  such  payments  could  there  be  found  to  have  been  made  ;  and  the  witness  did  not 
discover  that  the  said  balance  or  sum  of  £950  4s.  lOd.  had  been  paid  or  satisfied  in 
part  or  the  whole  ;  and  the  witness  further  said  tliat  he  had  again  looked  upon  the 
said  folios  27,  66,  107,  and  124  of  the  book  marked  A.,  and  that  on  the  said  folio  marked 
27  there  were  entries  of  charges  for  insurance  on  the  ship  Volunteer,  and  of  the 
cost  of  one  sixteenth  part  or  share  of  tliat  ship  ;  and  that  on  the  said  folio  60  there 
were  entries  of  sums  charged  for  insurance  and  of  a  credit  for  a  dividend  on  the  said 
ship  ;  and  that  [368]  on  the  said  folio  107  there  was  an  entry  of  a  credit  for  another 
dividend  on  such  ship  ;  and  on  the  said  folio  124  there  was  an  entry  of  credit  for  the 
sale  of  the  same  ship  ;  and  that  it  appeared  by  the  said  entries  that  a  sum  of  money 
was  due  to  Charles  Wheeler,  for  or  in  respect  of  the  said  ship  Volunteer,  but  not  how 
much  was  so  due ;  and  that  tlie  accounts  in  the  said  folios  related  to  a  great  number 
of  other  adventures  and  mercantile  transactions  besides  that  of  the  said  ship  Volunteer  ; 
and  that  it  appeared  by  the  book  marked  A.,  that  the  intestate  was  engaged  in  adven- 
tures and  mercantile  transactions  witli  several  other  persons  besides  the  said  Charles 
Wheeler  and  the  Respondent ;  and  further,  that  it  appeared  by  the  said  book  marked 
A.,  that  the  intestate  was  at  the  time  of  his  death  indebted  to  the  Respondent  in  the 
sum  of  £950  4s.  lOd.  upon  the  ship  Volunteer's  account,  and  some  few  cash  trans- 
actions. 

In  answer  to  the  fourth  interrogatory,  the  same  witness  stated,  that  the  intestate, 
George  Robinson,  was  engaged  in  the  business  of  a  merchant,  shipowner,  and  insur- 
ance broker  ;  and  that  he  was  at  the  time  of  his  death,  and  had  been  from  the  first 
establishment  of  the  London  Dock  Company,  secretary  to  that  company  ;  and  that 
the  intestate  died  about  two  years  since,  as  the  witness  best  recollected  as  to  the  time  ; 
and  that  the  intestate  was  for  many  years  prior,  and  down  to  the  time  of  his  death, 
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upon  terms  of  intimate  acquaintance  and  friendship  with  the  Respondent ;  and 
that  it  appeared  by  the  produced  books,  marked  respectively  A.  and  B.,  that  the 
Respondent  had  deahngs  and  accounts  with  the  intestate  relating  to  the  ship  Volun- 
teer, and  cash  matters  from  the  year  1799  to  [369]  the  year  1812,  both  inclusive; 
and  the  witness  further  said,  tliat  tlie  Respondent  was  by  profession  an  architect 
during  the  said  last-mentioned  period,  but  that  he.  did  not  then  follow  or  exercise 
any  profession  or  business. 

In  answer  to  the  fifth  interrogatory,  the  same  witness  stated,  that  in  the  year 
18"20,  the  Respondent  was,  from  ill  health,  obliged  to  leave  this  country,  and  in  con- 
sequence of  his  not  being  expected  to  recover,  witness,  as  his  brother-in-law,  under- 
took to  arrange  all  his,  the  Respondent's,  affairs.  That  some  short  time  after  the 
Respondent  so  left  this  country,  he  (the  witness)  called  several  times  upon  the  intestate 
with  messages  from  the  Respondent,  and  took  the  opportunity  of  asking  the  intestate 
to  come  to  a  settlement  with  the  Respondent  respecting  the  ship  Volunteer  ;  and  that 
the  last  time  when  the  witness  saw  the  intestate,  respecting  the  account  between 
him  and  the  Respondent  relating  to  the  said  ship,  was  a  few  months  before  the  death 
of  the  intestate,  as  witness  best  recollected  as  to  the  time  ;  and  that  the  vritness  did 
generally,  on  the  said  occasions,  ask  the  intestate  respecting  a  settlement  of  the  said 
account,  and  the  intestate  generally  evaded  the  subject,  but  he,  the  intestate,  never 
did  state  or  say,  or  intimate  to  witness,  or  in  his  presence,  or  to  his  knowledge,  that 
he,  the  intestate,  was  not  indebted  to  the  Respondent,  or  to  any  such  effect. 

Mr.  Charles  Wheeler,  the  third  witness  examined  on  behalf  of  the  Respondent, 
in  answer  to  part  of  the  third  interrogatory,  verified  the  account  in  the  produced 
book  marked  A.,  between  himself  and  the  intestate,  relative  to  the  ship  Volunteer; 
and  in  answer  to  the  fourth  interrogatory,  he  stated  [370]  that  the  intestate  was  in 
his  lifetime  by  profession  an  insurance  broker  and  underwriter,  to  the  best  of  witness's 
knowledge  ;  and  he  was  also  clerk  to  William  Vaughan,  of  London,  merchant  ;  and 
that  he,  the  intestate,  was  such  clerk  in  the  year  1799,  and  continued  so  until  some 
time  in  the  year  1800,  when  he  was  appointed  secretary  to  the  London  Dock  Company, 
and  he  continued  to  be  such  secretary  up  to  the  time  of  the  death  of  him,  the  intestate, 
which  happened  on  the  13th  day  of  November,  1824  ;  and  from  the  month  of  March, 
1803,  to  the  month  of  March,  1804,  the  intestate  was  engaged  with  witness  and  James 
Clements,  in  the  trade  of  coal-merchants,  as  appeared  by  the  produced  book  marked 
A.,  and  from  what  witness  heard  the  intestate  say,  he  (the  witiless)  believed  that  the 
intestate  was,  from  the  month  of  October,  1805,  to  the  month  of  January,  1806, 
engaged  with  Jervase  Jackson,  of  London,  in  the  business  of  policy  brokers  ;  and  that 
the  intestate  was  upon  terms  of  intimate  acquaintance  and  friendship  with  the  Respon- 
dent ;  and  that  the  Respondent  had  dealings  and  transactions  and  accounts  with 
the  intestate  relating  to  the  ship  Volunteer,  from  the  year  1799,  when  the  said  ship 
was  purchased,  down  to  the  time  of  the  sale  of  the  said  ship,  in  the  month  of  January, 
1805,  and  also  respecting  the  building  of  the  London  Dock,  and  the  warehouses  belong- 
ing to  the  same,  from  some  time  about  the  year  1795,  down  to  the  time  of  the  death 
of  the  intestate  ;  and  that  the  Respondent  was  by  profession  an  architect  and  sui'veyor 
in  the  year  1799,  and  in  each  of  the  years  from  that  time  down  to  the  said  year  1812 
inclusive. 

The  substance  of  the  depositions  of  the  two  [371]  witnesses  examined  on  behalf 
of  the  Appellant  and  John  Robinson,  showed  (as  set  forth  in  the  answer)  that  the 
intestate's  books,  proved  on  the  part  of  the  Respondent,  had  been  found  after  his 
death  in  a  room  which  the  intestate  had  for  some  time  previous  to  his  death  given  up 
using  as  a  place  of  business,  and  that  some  of  the  books  appeared  to  have  been  un- 
touched for  several  years. 

On  the  21st  July,  1830,  the  cause  came  on  to  be  heard  before  his  honour  the  Vice- 
Chancellor,  when  a  decree  was  made,  by  which  it  was  referred  to  the  Master  to  take 
an  account  of  all  dealings  and  transactions  between  the  Plaintiff  (the  Respondent) 
and  George  Robinson,  relating  to  the  matters  in  the  Plaintiff's  bill  mentioned.  * 

*  (21.st  July,  1830.)  The  case  in  the  Court  below  is  not  reported.  The  observa- 
tions in  delivering  judgment  were  as  follows  : — 

The  Vice-Chancellor. — This  appears  to  be  a  mercantile  tran.saction  arising  between 
Robinson  and  Alexander,  and  though  there  would  be  a  presumption  that  the  account 
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[372]  The  appeal  ,was  against  this  decree. 

For  the  Appellants,  Sir  \V.  Ilorue  and  Mr.  Wigrain. 

For  the  Respondents,  Mr.  Knight  and  Mr.  Stuart.* 

("Jd  June.)  The  Lord  Chancellor. — My  Lords,  the  course  which  1  shall  propose  to 
your  Lordships  to  adopt  is  naturally  suggested  to  me  by  the  line  of  argument,  and 
by  the  importance  of  the  points  which  have  been  made^it  the  bar. 

On  the  first  point,  namely,  how  far  the  circumstances  of  this  case  justify  the  Court 
in  presuming  satisfaction  or  payment  from  the  lapse  of  time,  I  see  no  reason  to  hang 
much  doubt,  or  to  form  any  opinion  difl'erent  from  that  which  his  Honour  has  come 
to  upon  this  part  of  the  case. 

But  as  to  the  other  point,  which  is  the  principal  one  raised,  namely,  the  application 
of  the  statute  of  limitation,  or  rather  the  exception  of  merchants'  accounts  in  the 
enacting,  or  operative  part,  of  that  statute  which  has  been  laboured  at  youi-  Lord- 
ships' bar,  I  should  wish  to  have  further  time  for  consideration.  It  is  a  matter  which 
has  been  made  so  little  the  subject  of  solemn  decision,  that,  as  at  present  advised,  1 
should  wish  to  have  an  opportunity  of  conferring  with  some  of  the  learned  Judges 
of  the  Common  Law  before  I  finally  make  up  my  mind  to  advise  your  Lordships  to 
agree  with  his  Honour  the  V ice-Chancellor.  With  that  view,  and  for  the  purpose  of 
giving  that  opportunity,  I  should  propose  to  your  Lordships  to  [373]  postpone  the 
consideration  of  this  case  for  a  few  days,  and  if  there  prevails  any  doubt,  or  if  I  should 
find  a  more  recent  decision  since  I  left  that  side  of  Westminster  Hall,  affixing  another 
and  more  definite  meaning  to  that  clause  than  it  has  hitherto  had,  if  my  present  degree 
of  doubt  should  continue  on  further  consideration,  I  should  be  then  disposed  to  call 
on  your  Lordships  to  hear  the  case  re-argued  before  tlie  learned  Judges,  by  one  counsel 
on  each  side,  before  finally  deciding  this  case  ;  not  at  present  saying  that  that  will 
be  the  conclusion  I  shall  come  to,  but  throwing  it  out  merely  for  consideration.  In 
the  mean  time,  I  move  your  Lordships,  that  the  further  consideration  of  this  case 
be  adjourned. 

Very  considerable  doubt  hangs  over  the  decision  of  Barber  v.  Barber,!  not  over 
the  authority  of  the  learned  Judge  by  whom  it  is  represented  to  have  been  pronounced, 
but  over  the  report  itself.  I  am  undoubtedly  the  last  person  in  the  world  to  attach 
any  doubt  to  so  high  an  authority,  but  tliat  doubt  hanging  over  the  case  as  reported, 
and  inasmuch  as  it  is  ex  relatione,  and  there  being  a  very  meagre  and  scanty  account 
of  the  circumstances  as  well  as  of  the  argument  (the  point  is  made  in  the  last  para- 
graph of  the  report  as  to  the  exception  of  the  statute  applying  to  merchants'  accounts), 
and  then,  as  it  appears  in  the  report,  his  Honour  having  disposed  of  it  in  very  short, 
summary,  and  somewhat  general  terms,  I  should  wish  to  examine  that  case  further. 
At  present,  therefore,  holding  that  that  case  is  not  of  the  highest  authority,  and 
feeling  great  doubt  of  the  accuracy  of  the  report,  especially  when  we  [374]  find 
that  neither  Lord  Eldon  in  his  judgment,  nor  the  counsel  on  either  side,  press  that 
authority  into  their  argument  in  the  case  of  Forster  v.  Hodson,+  although  in  all 
probability  it  was  published,  and  at  all  events  Sir  Samuel  Romilly  and  his  coadjutors 
had  not  at  that  time  ceased  attending  at  the  Rolls,  and  Sir  S.  Romilly  was  in  the  case 

was  settled,  from  the  circumstances  of  there  having  been  nothing  done  since  1812, 
and  from  the  nature  of  the  transaction  making  it  probable  that  it  would  not  be  allowed 
to  remain  in  a  state  of  sleep,  yet  it  does  appear  to  me,  that  when  we  are  considering 
what  is  the  presumption  of  fact,  the  matter  of  evidence  given  by  England  is  very 
important,  because,  when  he  takes  the  opportunity  of  asking  him  whether  he  had 
settled  the  account,  Robinson,  by  the  conduct  he  adopts  upon  the  occasion,  supports 
the  inference  that  the  account  had  not  been  settled.  If  Robinson  had  settled  that 
account  he  would  have  said  I  have  settled  it  and  paid  it.  But,  on  the  contrary,  he 
evaded  the  application,  and  he  never  says  it  had  been  settled.  The  observations  made 
upon  Lord  Tenterden's  Act  are  quite  immaterial,  because  Lord  Tenterden's  Act  can 
only  apply  where  there  has  been  a  previous  bar  by  the  Statute  of  Limitations  ;  and 
it  appears  to  me,  therefore,  upon  this  case,  that  the  Plaintiff  is  entitled  to  an  account ; 
with  respect  to  the  question  which  Sir  W.  Home  jjroposes,  whether  it  should  be  £900 
or  the  £1300,  the  Master  is  to  take  an  account. 

*  See  authorities  cited  in  the  judgment  and  at  the  end  of  the  case. 

t  18  Ves.  28(3.  J  19  Ves.  180. 
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at  the  Rolls  and  must  have  been  aware  of  it. — For  these  reasons  and  with  these  views, 
I  shall  beg  your  Lordshijjs  to  postpone  the  further  consideration  of  this  case. 

(9th  July.)  The  Lord  Chancellor. — This  case  arises  upon  a  question  respecting 
shares  in  a  ship,  a  transaction  originating  in  the  purchase  of  six  sixteenths,  and  subse- 
quently of  two  more  sixteenths,  amounting  in  the  whole  to  eight  sixteenths  of  the 
ship:  it  was  a  question  of  account  involving  two  points;  one  of  the  points  was. 
Whether  the  lapse  of  time  and  other  circumstances  entitled  the  Court  to  presume 
payment  'i  The  other  was,  Whether  the  statute  of  limitations,  which  was  set  up, 
operated  in  the  same  direction,  and  whether  or  not  (the  Respondent  being  within 
the  exception)  the  statute  of  limitation  barred  the  suit  1 

I  stated  at  tlie  time  of  the  argument  that  upon  the  first  of  those  questions  I  had 
no  doubt ;  I  considered  that,  under  the  circumstances,  the  lapse  of  time  (and  so  the 
Court  below  thought)  did  not  entitle  the  House  to  presume  satisfaction  or  payment. 

The  second  of  these  points  was  the  one  upon  which  in  regard  to  its  importance 
some  difference  of  opinion  had  existed,  particularly  as  to  the  case  of  Barber  v.  Barber 
[18  Ves.  286],  a  decision  that  has  been  a  [375]  good  deal  doubted,  and  a  good  deal 
commented  on  here,  if  not  elsewhere.  I  considered  that  it  was  fit  to  stand  over  for 
further  consideration,  and  I  mentioned  that  should  I  entertain  a  doubt  on  that  point, 
the  importance  of  the  question,  and  the  frequency  of  its  recurrence  at  law  more  than 
in  equity,  would  incline  me  to  obtain  the  opinion  of  the  Judges,  and  to  have  the  case 
re-argued  before  them  by  one  coun.sel  on  a  .side  :  I  have  since  had  some  conversation 
with  some  of  these  learned  persons,  I  have  re-considered  the  case,  and  the  inchnation 
of  my  opinion  as  it  was  at  the  time  of  the  argument  has  been  confirmed.  1  therefore 
advise  your  Lordships  now  to  affirm,  without  costs,  the  judgment  of  his  Honour 
in  the  Court  below.  It  was  fit  for  consideration.  The  argument  is  fully  stated, 
and  the  doctrine  laid  down  with  great  distinctness,  by  Mr.  Serjeant  Williams,  in  one 
or  more  notes, — note  A.  and  B.  to  the  case  of  Webber  v.  Tivil,  2  Saunders,  127.  Both 
those  notes  give  a  very  distinct  statement  of  the  cases  on  the  subject,  and  regard 
being  had  to  these  cases,  and  the  opinion  of  Lord  Kenyon,  which  is  distinctly  given 
in  one  of  them,  I  am  of  opinion  that  his  Honour  came  to  a  sound  conclusion  upon  the 
second,  as  he  had  done  upon  the  first  point  raised  in  this  case,  and  that  the  party 
being  within  the  exception  of  the  statute,  the  suit  is  not  barred  by  the  statute  of  limita- 
tions. I  am  confident  that  if  an  action  at  law  had  been  directed  to  be  tried,  and  sent 
to  a  court  of  law  on  this  point,  there  would  have  been  under  the  circumstances  no 
doubt.     I  therefore  recommend  your  Lordships  to  affirm  this  judgment  without  costs. 

Judgment  affirmed  without  costs. 

[376]  Note.— See  Bridges  v.  Mitchell,  Gilb.  Eq.  Rep.  224.;  Bunb.  217. ;  a  case 
upon  length  of  time  and  acquiescence.  WeLford  v.  Liddel,  2  Ves.  400.  The  argument 
in  Duff  V.  The  East  India  Company,  15  Ves.  198.  Crawford  v.  Lyddel,  cited  6  Ves. 
382.  Diet,  of  Kenyon  C.  J.  in  Catling  v.  Skoulding,  6  T.  R.  193.  See  also  Jones 
V.  Pengree,  6  Ves.  580.  Serjt.  Williams's  note  to  Webber  v.  Tivil,  2  Saund.  121., 
under  the  name  of  Webber  v.  Tyrrel.  1  Levinz.  286.  S.  C.  According  to  the  doctrine, 
apparently  established  by  the  authorities,  a  stated  account  is  not  within  the  exception 
of,  but  is  barred  by,  the  statute;  otherwise  if  it  is  not  ended  but  open.  Sandys  v. 
Blodwell,  Sir  W.  Jones,  401.,  in  which,  upon  a  reference  to  the  Judges  from  Chancery, 
they  certified  that  the  statute  was  no  bar,  because  the  account  was  not  final,  and 
also  that  it  was  between  merchants.  Martin  v.  Delbo,  1  Sid.  465.  ;  S.C.  1  Mod. 
70.;  1  Vent.  89.  ;  1  Lev.  298.  In  this  case  it  was  held  that,  after  an  account  stated, 
it  is  not  within  the  exception  of  the  statute  21  Jac.  c.  16.  Farrington  v.  Lee,  2  Mod. 
311,  312.  ;  S.C.  1  Mod.  268.  1  Freeman,  229.  234.  242.  under  the  name  of  Har- 
rington V.  Leech.  Chievly  v.  Bond,  4  Mod.  105.  ;  Carth.  226. ;  1  Show.  341.  S.C. 
Scudemore  v.  White,  1  Vern.  456.  Sherman  v.  Sherman,  2  Vern.  276.,  a  case  upon 
time  and  acquiescence.  Cranch  v.  Kirkman,  1  Peake's  N.  P.  120.  164.  If  a  factor 
refuses  to  account,  an  action  of  assumpsit  lies,  and  the  statute  runs  from  the  time  • 
of  the  refusal ;  Topham  r.  Braddick,  1  Taunt.  572.  See  JoUiife  v.  Pitt,  2  Vern.  694. 
Sherman  v.  Withers,  1  Ch.  Ca.  152.  Sturt  v.  Mellish,  2  Atk.  610.  :  and  the  note  to 
Jones  V.  Turberville,  2  Ves.  jun.  15.;  Bull.  N.  P.  149. 
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[377]  ENGLAND. 

COUllT  OF  CHANCEKY. 

His  Majesty's  Attokney -General,  at  the  relation  of  Edwakd,  Lord  Suffield, 
and  Alexander  Nowell,  Esq., — Appellants ;  The  Principal  and  Scholars 
of  King's  Hall  and  College  of  Buazen  Nose,  Oxford,  Governors  of 
the  Free  School  of  Queen  Elizabeth,  in  Middleton, — Reqwruhnts  [1834]. 

[Mews'  Dig.  iii.  :^79.     S.C.  2  CI.  &  F.  295  ;  and,  in  Ch.,  1  L.  J.  Ch.  G6.     Followed 
in  A.-G.  V.  Trinity  College,  Cambridge,  1856,  24  Beav.  400.] 

By  letters  patent  in  1572,  Queen  Elizabeth,  ujoon  the  prayer  of  Alexander 
Nowell,  dean  of  St.  Paul's,  restored  and  founded  the  free  grammar  school 
of  iMiddletou,  in  Lancashire,  providing  that  the  principal  and  scholars 
of  Brazen  Nose  College  in  Oxford,  should  be  governors  of  the  school,  who 
were  incorporated  by  the  name  of  governors,  etc.,  and  that  there  should 
be  of  her  own  foundation  six  scholarships,  to  be  filled  by  scholars  from 
Middleton  School,  to  be  nominated  by  Dean  Nowell  as  long  as  he  should 
live,  and  at  his  decease  by  Brazen  Nose  College  and  their  successors, 
with  licence  to  Dean  Nowell  to  erect  seven  other  scholarships,  to  be  filled 
by  scholars  chosen  from  Middleton  School,  if  so  many  fit  scholars  could 
be  found  therein,  or,  in  default,  from  such  other  schools  as  therein- 
mentioned  ;  and  power  was  given  to  Dean  Nowell  to  fix  the  stipends 
to  be  paid  to  the  scholars ;  and  to  him  and  the  college  successively  to 
make  statutes  and  ordinances  for  the  governance  of  the  masters  of  the 
free-school  and  of  the  scholars  in  the  coUege  and  their  stipends  respectively, 
and  for  the  preservation  and  disposition  of  the  rents  and  revenues  for  the 
support  of  the  school  and  scholars.  The  letters  patent  then  set  forth 
the  gift  of  certain  rents  by  the  queen  to  the  college,  to  hold  to  them  and 
their  successors,  as  governors  of  the  school,  "  ad  jiroprium  opus  et  [378] 
"  usum  eorundem  principalis  et  scholarium  ejusdem  Aulse  Regife  et  CoUegii 
"  de  Brazen  Nose  in  Oxon'  Gubernatorum  liberal  scholce  predictse,  etc. 
"  Ea  tamen  intentione  quod  ex  prae missis  per  prsesentes  prwconoessis 
"  et  ex  aliis  terris,  etc.  imposterum  ad  usum  liberae  scholag,  etc.  dandis, 
"  etc.  udem,  etc.  gubernatores,  etc."  should  pay  an  annual  stipend  of  twenty 
marks  to  the  master  of  the  school,  and  ten  marks  to  the  under-master,  etc. 

By  letters  patent,  dated  in  1579,  Queen  Elizabeth  granted  to  the  college,  as 
governors  of  the  free  school,  the  manor  of  Upbery,  etc.  (which  had  been 
vested  in  her  by  the  grant  of  Dean  Nowell),  to  hold,  etc.,  in  mortmain, 
etc.,  and  she  willed  that  the  principal  and  every  one  of  the  fellows  should 
take  an  oath  that  they  would  jmy  over  (ivipendent)  the  rents,  etc.  of  the 
manor,  etc.  in  all  times  to  come,  as  follows ;  namely,  every  year  to  each 
of  her  thirteen  poor  scholars  elected  out  of  her  free-school  of  Middleton, 
etc.,  for  their  support  {ad  ipsorum  victum),  £3  6s.  8d.,  etc.,  and  6s.  8d. 
every  week,  for  the  improvement  of  the  commons  of  the  college.  More- 
over she  wiUed  that  any  principal  and  feUow  at  the  time  of  his  election 
and  admission  in  future,  separately  should  take  an  oath  at  the  pubhc 
assembly  of  the  fellows  of  the  college,  that  they  would  expend  {ivipendent) 
the  rents,  etc.  for  the  purposes  aforesaid ;  and  as  often  as  any  fellowship 
should  be  vacant,  would  choose  and  admit  (such  fellow)  from  among  her 
said  scholars,  who  should  either  be  superior  or  equal  to  the  other  com- 
petitors in  erudition,  probity  of  conduct,  or  piety. 

The  funds  for  the  sujsport  of  the  institution  were  provided  chiefly  by  Dean 
Nowell,  and  they  exceeded  by  (£1  10s.)  in  amount  the  provisions  made 
by  the  letters  patent  for  the  master,  under-master,  and  scholars  of  the 
free-school.  It  appeared,  also,  that  Dean  Nowell,  during  his  lifetime, 
had  permitted  the  surplus  of  the  revenues,  beyond  what  was  applied  for 
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the  use  of  the  school,  to  be  appropriated  to  the  use  of  the  college.  In  the 
year  1712,  the  thh'teen  scholarships  were  consolidated  into  one;  the 
school  fell  into  decay  ;  for  many  years  no  scholar  had  been  elected  from 
it  to  Brazen  Nose  ;  and  the  bulk  of  the  revenues  of  the  charity,  which  had 
increased  to  a  very  great  extent,  had  been  applied  to  the  use  of  the  college. 
Held,  under  the  circumstances,  that  this  application  of  the  funds  was  legal. 

[379]  The  information  in  this  cause  was  filed  by  the  Attorney-General,  in  the  Court 
of  Chancery,  against  the  Respondents,  on  the  18th  of  -June,  1827,  to  obtain  the  decree 
and  directions  of  the  Court  for  the  better  maintenance  and  augmentation  of  the  free 
school  of  Queen  Elizabeth,  at  Middleton,  in  the  county  of  Lancaster,  founded  by  the 
letters  patent  herein-after  mentioned  ;  and  for  the  application  of  the  sur])lus  rents, 
and  the  fines  arising  from  the  charity  estates  in  question  in  the  cause. 

The  case  stated  by  the  information  was  in  substance  as  follows  : — That  by  letters 
patent,  under  the  great  seal  of  England,  bearing  date  on  or  about  the  lltli  of  August, 
1572,  and  in  the  fourteenth  year  of  Queen  Elizabeth,  after  reciting  that  Alexander 
Nowell,  clerk,  dean  of  the  Cathedral  Church  of  St.  Paul's,  London,  on  the  part  of 
her  faithful  subjects  dwelling  in  the  parishes  of  Middleton,  Preswick,  and  Oldham, 
in  lier  county  palatine  of  Lancaster,  and  i^i  other  villages  and  places  in  the  same, 
neighbouring  and  adjoining,  had  humbly  prayed  that,  whereas  within  the  village 
or  parish  of  Middleton  aforesaid,  a  certain  grammar  school  anciently  held  and  used, 
then,  from  the  smallness  of  the  stipend  of  the  head  master  or  pedagogue  of  the  same 
had  been  deserted,  and  almost  reduced  to  nothing,  she,  for  the  re-establishing  the 
same  school,  and  also  for  the  better  information,  instruction,  and  education  in  literature 
of  boys  and  young  men  dwelling  in  Middleton  aforesaid,  and  the  other  places  aforesaid 
thereunto  adjoining,  should  think  fit  to  erect,  found,  and  establish  a  certain  free  and 
perpetual  grammar  school,  which  should  last  for  [380]  ever,  constantly  in  the  same 
village  of  Middleton,  it  was  witnessed,  that  she,  of  that  singular  care  which  she 
had  for  the  pious  and  liberal  bringing  up  of  the  youth  of  her  kingdom,  and  of  the 
benevolence  with  which  she  cultivated  literature,  which  was  of  the  greatest  assistance 
in  imparting  and  cultivating  virtue,  and  the  pursuit  of  science  as  well  as  the  followers 
thereof,  to  that  supplication  freely  and  graciously  assenting,  of  her  special  grace,  certain 
knowledge,  and  mere  motion,  for  her,  her  heirs  and  successors,  did  will,  grant,  and 
ordain,  that,  by  virtue  of  those  her  letters  patent,  there  might  and  should  be  for  ever, 
within  the  aforesaid  village  and  parish  of  Middleton,  a  certain  free  and  perpetual 
grammar  school,  for  the  education  and  instruction  of  youth  therein,  and  in  the  neigh- 
bouring places  dweUing,  in  grammar,  which  should  remain  for  ever,  and  be  called 
the  Free  School  of  Queen  Elizabeth,  in  Middleton  ;  and  her  Majesty  did  found  and 
establish  that  school  to  continue  for  ever,  with  one  master  or  pedagogue,  and  one 
under  master  ;  and  she  did  ordain  and  constitute  Edmund  Ireland,  first  and  then 
present  master  or  pedagogue  of  tlie  aforesaid  school ;  and  whensoever,  and  as  often 
as,  by  the  death  of  the  said  Edmund  Ireland,  or  in  any  other  manner  whatsoever, 
the  office  or  place  of  master  or  pedagogue  should  in  future  become  void,  her  Majesty 
willed  and  ordained  that  then  and  so  often  the  aforesaid  Alexander  Nowell,  during 
his  life,  in  the  manner  therein  mentioned,  should  nominate  and  appoint  ;  and  after 
the  death  of  the  said  Alexander  Nowell,  the  principal  and  scholars  of  King's  Hall  and 
College  of  BrazenNose,in  Oxford, and  their  successors, or  the  principal  and  the  majority 
of  [381]  six  senior  scholars,  fellows  of  the  same  King's  Hall  and  College  for  the  time 
being  for  ever,  in  the  manner  therein  mentioned,  should  choose  and  appoint  a  man, 
honest,  learned,  and  fit  for  the  office  of  master  or  pedagogue  of  the  free  school  aforesaid : 
Also  her  said  Majesty  did  make,  nominate,  eon-stitute,  and  incorporate,  the  said  Edmund 
Ireland  as  present  master  of  the  free  school  aforesaid,  and  his  successors  when  so  nomi- 
nated or  elected  and  appointed  as  masters  or  pedagogues  of  the  free  school  aforesaid, 
in  form  aforesaid,  as  master  and  masters  thereof  for  ever  ;  and  that  the  said  Edmund 
Ireland  and  his  successors,  masters  or  jjedagogues  of  the  free  school  aforesaid,  might 
and  should  be  one  body  corporate  in  themselves  in  deed  and  name,  by  the  name  of 
the  Master  of  the  Free  School  of  Queen  Elizabeth,  in  Middleton,  and  that  by  the  same 
name  they  might  plead  and  be  impleaded,  and  every  of  them  might  so  do  in  all  courts  : 
And  that  the  said  Alexander  Nowell  from  time  to  time  during  his  life  should  nominate 
a  learned  and  fit  man  to  the  office  and  place  of  under  mastei-  of  the  free  school  aforesaid, 
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and  should  present  him  to  the  master  of  the  free  school  aforesaid  for  the  time  being, 
by  his  writing,  sealed  with  his  seal :  And  as  often  as,  and  whensoever  after  the  death 
of  the  aforesaid  Alexander  Nowell,  the  office  or  place  of  under  master  of  the  free  school 
aforesaid  should  in  any  manner  become  void,  that  then  and  so  often  the  aforesaid 
principal  and  scholars  of  King's  Hall  and  College,  and  their  successors,  should  elect 
a  man  learned  and  fit  for  the  aforesaid  office  of  under  master  of  the  free  school  aforesaid, 
in  the  manner  and  form  witli  which  the  aforesaid  mastei'  was  to  be  elected,  and  [382] 
should  present  him  to  the  master  of  the  free  school  for  the  time  being,  who,  being 
so  nominated  or  elected,  and  presented,  should  be  admitted  as  under  master  of  the 
free  school,  and  be  accounted  and  be  under  master  of  the  same.  And  moreover  she 
did  will,  ordain,  and  grant,  that  the  aforesaid  principal  and  scholars  of  King's  Hall  and 
College  of  Brazen  Nose,  in  Oxford  aforesaid,  and  their  successors,  should  be  governors 
of  the  free  school  aforesaid  for  ever  ;  and  that  the  said  governors,  for  the  well  and 
faithfully  exercising  and  discharging  the  same  ofhce  from  the  day  of  the  date  thereof, 
and  their  successors,  governors  of  the  aforesaid  free  school,  in  deed,  fact,  and  name, 
moreover  should  be  one  body  corporate  and  politic  in  themselves,  for  ever,  by  the 
name  of  principal  and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford, 
governors  of  the  free  school  of  tj)uecn  Elizabeth,  in  iliddleton,  incorporate  and 
established  ;  and  she  did  incorporate  them  the  principal  and  scholars  of  King's  Hall 
and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the  free  school  of  Queen  Elizabeth, 
in  Middleton,  and  their  successors  ;  and  she  did  create,  ordain,  make,  constitute, 
and  establish  them  a  body  corporate  and  politic,  bj'  the  same  name,  to  last  actually 
and  fully  for  ever  ;  and  she  did  will,  ordain,  and  grant  for  her,  her  heirs,  and  successors, 
that  the  said  principal  and  scholars  of  the  King's  Hall  and  College  of  Brazen  Nose, 
in  Oxford,  governors  of  the  free  school,  and  their  successors,  by  the  name  of  Principal 
and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the  free 
school  of  t^ueen  Elizabeth,  in  Middleton,  might  have  a  perpetual  succession,  and 
with  [383]  the  usual  powers  and  privileges  to  have,  hold,  receive,  and  take  goods, 
chattels,  manors,  lands,  messuages,  tenements,  meadows,  feedings,  pastures,  rectories, 
tithes,  advowsons  of  churches,  rents,  reversions,  services,  and  other  hereditaments 
whatsoever,  as  well  from  her,  her  heirs  and  successors,  as  from  the  said  Alexander 
Nowell,  his  heirs  or  assigns,  or  from  any  other  person,  spiritual  or  temporal,  or  from 
any  other  persons  whomsoever,  to  them  and  their  heirs  in  fee  and  perpetuit}',  and 
for  all  and  singular  things  done  and  to  be  done  :  And  moreover  she  did  will,  and, 
for  herself,  her  heirs  and  successors,  grant  to  the  principal  and  scholars  of  King's 
Hall  and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the  free  school  aforesaid, 
and  their  successors,  that  they  should  have  for  ever  a  common  seal,  to  be  used  as  therein 
mentioned,  and  that  they  and  their  successors,  by  the  name  of  principal  and  scholars 
of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the  free  school  of 
Queen  Elizabeth,  in  Middleton,  might  plead  and  be  impleaded,  as  therein  mentioned, 
in  all  causes  and  actions,  real,  personal,  and  mixed,  in  any  of  her  courts,  or  the  courts 
of  her  heirs  and  successors,  and  in  the  courts  of  any  other  persons,  before  any  justices 
or  judges,  ecclesiastical  or  secular,  or  any  other  persons  whomsoever,  within  her  kingdom 
of  England  ;  and  that  the  scholars  of  the  free  school  aforesaid  might,  from  time  to 
time, .be  ever  animated  and  incited  to  pursue  the  study  of  letters,  and  to  make  greater 
progress  in  them,  of  her  further  grace,  certain  knowledge,  and  mere  motion,  she 
did  will  and  ordain,  that  further  there  should  be,  of  her  own  [384]  foundation,  in 
the  aforesaid  King's  Hall  or  College  of  Brazen  Nose,  in  Oxford  aforesaid,  above  the 
ancient  and  accustomed  number  of  scholarships  and  scholars  established  in  the  same 
King'sHall  andCoUege  of  Brazen  Nose,  in  Oxford, six  scholarships  or  places  for  scholars, 
to  continue  for  ever  ;  and  that  six  proper  youths  who  should  have  perfectly  learnt 
the  rudiments  of  grammar,  either  in  the  free  school  aforesaid,  wliicli  she  chiefly  desired, 
if  so  many  from  time  to  time  therein  should  be  found  who  should  have  been  in  the 
same  .school  for  three  years  at  the  least,  or  otherwise  in  the  schools  of  VVhalley  or  Burne- 
ley,  in  her  said  C(junty  of  Lancaster,  if  so  many  in  the  same  or  any  other  of  them  should 
be  found  fit,  who  had  been  in  any  other  of  them  for  three  years  at  the  least,  or  other- 
wise in  any  other  grammar  school  in  her  said  county  of  Lancaster,  should  be  joined 
to  the  said  King's  Hall  and  College  aforesaid,  from  time  to  time,  and  unto  the  same 
scholarships  or  places  for  scholars  from  time  totime,should  beappointed  and  constituted 
and  should  enjov  the  same  for  six  years  and  no  more,  and  should  be  called  Scholars  of 
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Queen  Elizabeth,  in  King's  Hall  or  College  of  Brazen  Nose,  and  should  have  a  jierpetual 
succession  ;  and  that  the  nomination  of  such  six  scholars,  from  time  to  time  to  be 
chosen  into  the  said  King's  Hall  and  College  of  Brazen  Nose  aforesaid,  sliould 
belong  and  appertain  to  the  said  Alexander  Nowell  as  long  as  he  should  hve,  and  after 
his  decease  to  the  said  principal  and  scholars  of  the  King's  Hall  and  College  of  Brazen 
Nose  aforesaid,  and  their  successors  for  ever,  to  be  nominated  and  elected  in  the  manner 
and  form  in  which  the  then  present  scholars,  fellows  of  the  same  King's  Hall  [385] 
and  College,  were  nominated  and  chosen  :  And  that  from  time  to  time,  for  ever, 
in  the  same  manner,  the  person  or  persons  who  by  the  said  Alexander  Nowell  during 
his  life,  to  some  one  or  any  of  tlie  aforesaid  scholarships,  should  have  been  nominated, 
and  by  his  writing,  sealed  with  his  seal,  presented  to  the  principal  of  the  said  King's 
Hall  and  College  aforesaid  foi'  the  time  being  ;  and  after  the  decease  of  tlie  said  Alex- 
ander Nowell,  by  the  principal  and  scholars  of  the  same  King's  Hall  and  College,  or 
by  the  principal  and  the  major  part  of  six  of  the  senior  scholars,  fellows  of  the  said 
King's  Hall  and  College  for  the  time  being  (observing  her  directions  as  aforesaid), 
should  have  been  elected,  within  two  days  then  next  should  be  admitted  into  the 
number  of  six  scholars  aforesaid,  and  so  presented,  or  elected  and  admitted,  and  their 
successors,  in  like  manner,  to  be  presented,  or  elected,  or  admitted,  she  did  nominate, 
make,  ordain,  and  constitute  scholars  of  Queen  Elizabeth,  in  King's  Hall  or  College 
of  Brazen  Nose,  in  Oxford,  for  ever,  and  she  incorporated  them  with  the  same  King's 
Hall  and  College  of  Brazen  Nose,  in  Oxford :  And  she  did  will  that  they,  by  the 
statutes  and  ordinances  of  the  said  King's  Hall  and  College,  which  should  not  be 
contrary  to  the  ordinances  in  those  her  letters  patent,  expressed  (in  like  manner  as 
any  other  of  the  scholars  of  the  same  King's  Hall  and  College)  in  all  things  should 
be  bound,  governed,  and  ruled  ;  and  since  the  said  Alexander  Nowell  had  it  in  his 
mind  and  desire  to  erect  and  establish,  for  the  time  to  come,  more  scholarships  or  places 
for  scholars,  over  and  above  the  said  six  scholarships,  thereby  founded  and  established 
in  the  aforesaid  King's  Hall  and  [386]  College  of  Brazen  Nose  :  And  she,  desiring 
to  promote  his  pious  intention  and  proposition,  on  that  point,  of  her  further  grace, 
certain  knowledge,  and  mere  motion,  gave  and  granted  free  power  and  licence  for 
her,  her  heirs  and  successors,  to  the  said  Alexander  Nowell,  his  heirs,  executors, 
administrators,  and  assigns,  that  he  or  they,  or  any  one  of  them  might,  and  might  be 
able  to  make,  found,  erect,  and  establish  seven  scholarships,  or  places  for  scholars 
(besides  the  aforesaid  six  scholarships  thereby  established,  and  above  the  accustomed 
number  of  scholarships),  in  the  aforesaid  King's  Hall  and  College  aforesaid  of  old 
appointed,  eitlier  altogether  or  at  different  times,  in  the  said  King's  Hall  and  College 
for  ever,  and  to  all  future  times  to  continue  ;  and  that  seven  fit  youths,  at  the  same 
or  at  different  times,  by  the  said  Alexander  Nowell,  or  by  his  heirs,  executors,  ad- 
ministrators, and  assigns,  or  any  one,  or  any  of  them,  by  writing,  or  at  any  future 
time  to  be  nominated,  and  to  the  said  principal  and  scholars  of  the  said  King's  Hall  and 
College  of  Brazen  Nose,  in  Oxford  aforesaid,  to  be  presented,  should  be  received  into  the 
said  King's  Hall  and  College  aforesaid,  and  should  be  placed  and  established  in  the  same 
scholarships  or  places  for  scholars,  and  the  same  should  enjoy  for  six  years  and  no  more, 
and  in  like  manner  should  be  called  scholars  of  Queen  Elizabeth  in  King's  Hall  and 
College  of  Brazen  Nose,  in  Oxford,  and  with  the  said  King's  Hall  and  College  aforesaid 
should  be  incorporated,  and  have  a  perpetual  succession  ;  and  whensoever  and  so  often 
as  the  said  seven  scholarships,  or  any  or  either  of  them,  should  thenceforth  happen  to 
become  vacant,  she  did  will  and  ordain,  that  from  the  [387]  fit  youths  to  be  nominated, 
presented,  and  elected,  admitted  and  governed  from  time  to  time,  after  the  manner, 
according  to  the  form  and  ordinances  above  written,  concerning  the  aforesaid  six 
scholarships  thereby  founded,  who  in  the  free  school  aforesaid  (if  so  many  therein 
be  found  so  fitted  from  time  to  time,  or  should  have  been  in  the  schools  of  Whalley 
or  Burneley  aforesaid)  for  three  3'ears  at  least,  or  either  of  them,  or  otherwise,  in 
any  other  grammar  school  in  her  county  of  Lancaster,  should  have  perfectly  learnt 
grammar,  should  supply  the  vacant  places  of  the  scholars  ;  and  that  the  aforesaid 
seven  scholars,  and  each  of  them,  and  their  successors,  who  should  be  received  and 
chosen  into  the  said  scholarships  by  the  said  Alexander  Nowell,  or  by  his  heirs,  executors, 
administrators,  or  assigns,  or  any  one,  or  any  of  them,  by  virtue  of  those  her  letters 
patent,  to  be  founded  and  established  in  the  aforesaid  hall  and  college  from  time  to 
time,  should  have  and  receive  such  and  so  great  annual  stipends  as  the  aforesaid  Alex- 
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ander  Nowell,  or  his  heirs,  executors,  administrators,  or  assigns,  or  any  one,  or  any 
of  them,  after  that  manner  in  future,  founding  scliolarships  in  King's  Hall  and  College 
aforesaid,  should  choose  to  assign  and  limit  to  them,  or  any  of  them.  And  moi'eover, 
of  her  further  grace,  certain  knowledge,  and  mere  motion,  she  gave  and  granted  full 
power  and  authority  to  tlie  said  Alexander  Nowell,  clerk,  and  to  the  afoi'esaid  principal 
and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  governors  of  the  free  school 
aforesaid,  and  their  successors,  that  he  during  his  natural  life,  and  after  his  decease 
that  they  and  their  successors,  should  make,  and  might  and  should  be  able  to  make, 
fit  and  [388]  wholesome  statutes  and  ordinances,  in  writing,  concerning  and  touching 
the  ordering,  governing,  and  directing,  as  well  of  the  master  and  under  master  of 
the  free  school  aforesaid,  for  the  time  being,  and  of  the  aforesaid  six  scholars  in  the 
aforesaid  King's  Hall  and  College  of  Brazen  Nose,  by  her,  as  aioi-esaid,  founded,  foi' 
the  time  being,  as  of  the  aforesaid  seven  scholars  in  the  said  King's  Hall  and  College, 
by  virtue  of  those  her  letters  patent  to  be  founded  aforesaid,  by  the  aforesaid  Alex- 
ander Nowell,  or  his  heirs,  executors,  administrators,  or  assigns,  or  any  one,  or  any 
of  them,  in  future  for  the  time  being,  and  concerning  and  touching  the  stipends  and 
salaries  of  the  said  master  and  under  master  of  the  free  scliool  aforesaid  ;  and  of  tlie 
scholars  in  King's  Hall  and  College  aforesaid,  as  well  founded  as  aforesaid  to  be  founded  ; 
and  every  of  them,  and  also  every  other  thing  whatsoever,  signified  or  to  be  signified, 
touching  and  concerning  the  same  free  school,  and  the  scholars  of  the  same  for  the 
time  being,  and  the  order,  governance,  preservation,  and  disposition  of  the  rents 
and  revenues  for  the  support  of  the  said  free  school  and  scholars,  so  that  the  said 
ordinances  and  statutes  should  not  be  contrary  to  the  ordinances  in  those  her 
letters  patent  expressed,  which  said  statutes  and  ordinances,  so  to  be  made,  she  did 
will,  grant,  and  conimand,  firmly  and  inviolably  to  be  observed  from  time  to  time 
for  ever.  And  that  her  aforesaid  intention  might  have  a  greater  effect,  of  liei-  furthei' 
grace,  certain  knowledge,  and  mere  motion,  she  did  give  and  grant  to  the  then  prin- 
cipal and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford  aforesaid, 
for  ever,  by  the  name  of  prin-[389]-cipal  and  scholars  of  King's  Hall  and  College  of 
Brazen  Nose,  in  Oxford,  governors  of  the  free  school  of  C^ueen  EUzabeth,  in  Middleton, 
all  and  singular  her  annual  rents  and  hereditaments  thereinafter  specified  (that 
is  to  say),  all  that  yearly  rent  of  G5s.  8d.  per  annum,  issuing  out  of  certain  tenements 
of  the  dean  and  chapter  of  her  said  cathedral  church  of  St.  Paid's,  in  Iremonger  Lane, 
in  her  city  of  London,  and  by  them  paid  for  the  obit  in  the  same  church,  for  the  soul 
of  John  Duke  of  Lancaster,  then  lately  held,  and  then  being  in  her  hands,  by  the 
operation  and  wording  of  a  certain  act,  amongst  others  published  and  provided,  con- 
cerning divers  chantries,  colleges,  free  chapels,  and  their  possessions,  granted  to  her 
very  dear  brother  Edward  the  Sixth,  then  lately  king  of  England,  in  a  parliament 
held  at  Westminster,  in  the  first  year  of  his  reign  :  and  all  that  annual  rent  of  65s.  8d. 
per  annum,  in  like  manner  issuing  from  the  said  tenements  in  Iremonger  Lane  afore- 
said, and  paid  by  the  aforesaid  dean  and  chapter  for  an  obit  in  the  same  church  for 
the  soul  of  Blanch,  Countess  or  Duchess  of  Lancaster,  then  lately  in  like  manner  held, 
and  being  in  her  hands,  by  operation  of  the  act  aforesaid  :  and  which  annual  rents 
and  other  premises  were  extended  in  the  whole  to  the  clear  annual  value  of  £28  7s.  2d. ;  * 

*  In  the  letters  patent  the  passages  in  italics  are  as  follows  :  Habend'  tenend'  et 
gaudend"  omnia  et  singula  prajdict'  annuales  reddit'  et  hsereditamenta  per  prsesentes 
superius  conces.sa  praedict'  principali  et  scholaribus  Aulse  Regise  et  CoUegij  de  Brasen 
Nose  in  Oxon'  gubernatoribus  libera  scholse  Regis  Elizabeth'  in  Middleton  preed' 
et  successoribus  suis  imppm  ad  propriu'  opus  et  usum  eorundem  principalis  et  schol- 
ariu'  ejusdem  Aulre  Regise  et  Collegij  de  Brasen  Nose  in  Oxon'  gubernatorum  liberse 
scholse  prsedictse  et^uccessorum  suorum  imppm  Te-[389]-nend'  de  nobis  hseredibus 
et  successoribus  nris  in  liberam  puram  et  pptuam  eleemosinam. 

Ac  reddend'  inde,  etc.  etc. 

Ed  tamen  inteiicoe  qd  ex  jjraMuissis  per  prsesentes  prseconcessis  et  ex  alijs  terris 
tenementis  redditibus  et  hsereditamentis  imposterum  ad  usum  liberee  scholas  prted' 
et  discipulorum  prsedcorum  prsedictis  principali  et  scholaribus  Aulas  Regise  et  Collegij 
de  Brasen  Nose  in  Oxon'  gubernatoribus  liberie  scholse  prsedcae  vel  successoribus 
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to  have,  [390]  hold,  and  enjoy,  all  and  singular  the  said  annual  rents  and  heredita- 
ments thereby  above  granted  to  the  said  principal  and  scholars  of  King's  Hall  and 
College  of  Brazen  Nose,  in  Oxford,  governors  of  the  free  school  of  Queen  Elizabeth, 
in  Middleton  aforesaid,  and  their  successors,  for  ever,  for  the  particular  advantage 
and  use  of  the  said  principal  and  scholars  of  the  said  King's  Hall  and  College  of  Brazen 
Nose,  in  Oxford,  governors  of  the  free  school  aforesaid,  and  their  successors,  for  ever, 
to  hold  of  her,  her  heirs  and  successors,  in  free,  pure,  and  perpetual  alms,  and  to  pay 
for  the  same  yearly  to  her,  her  heirs  and  successors,  £8  7s.  2d.  of  lawful  money  of 
England,  on  the  feast  of  St.  Michael  tlie  Archangel,  every  year,  into  the  hands  of  her 
receiver-general,  or  collector  of  the  rents  of  her  farms,  lands,  and  tenements,  then 
late  chantries,  or  other  revenues  and  possessions  in  her  city  of  London,  or  in  her  county 
of  Middlesex,  for  the  time  being,  to  be  paid  for  all  services,  rents,  exactions,  or  demands 
whatever,  thenceforth  to  her  and  her  heirs  or  suc-[391]-cessors,  in  every  manner 
to  be  rendered,  paid,  or  done  :  To  this  intent,  that  out  of  the  premises  thereby  before 
granted,  and  of  other  lands,  tenements,  rents,  and  hereditaments  in  future,  to  the 
use  of  the  free  school  aforesaid,  by  the  scholars  aforesaid,  as  of  the  aforesaid  principal 
and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the 
free  school  aforesaid,  or  their  successors,  to  be  given  and  granted  the  said  principal 
and  scholars  of  King's  Hall  and  Brazen  Nose,  in  Oxford,  governors  of  the  free  school 
aforesaid,  and  their  successors,  should  pay.  or  cause  to  be  paid,  annually  for  ever, 
a  certain  annual  stipend  of  20  marks,  at  the  least,  of  lawful  money  of  England,  to 
the  aforesaid  Edmund  Ireland,  the  then  master  of  the  free  school  aforesaid,  and  his 
successors  for  the  time  being,  ;  a  certain  annual  stipend  of  10  marks,  at  the  least, 
of  lawful  money  of  England  aforesaid,  to  the  aforesaid  under  ma.ster  of  the  aforesaid 
free  school,  for  the  time  being,  at  the  feast  of  St.  Michael  the  Archangel,  and  the  annun- 
ciation of  the  Blessed  Virgin  Mary,  or  within  four  weeks  next  following  the  said  feasts, 
by  equal  portions ;  and  to  each  of  the  six  scholars,  by  her  as  aforesaid  founded,  and 
to  be  chosen  and  elected  into  King's  Hall  and  College  aforesaid,  from  time  to  time, 
five  marks  of  lawful  money  of  England  annually.  And  moreover,  of  her  further 
grace,  and  her  certain  knowledge,  and  mere  motion,  she  gave  and  granted  to  the  afore- 
said principal  and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford  afore- 
said, governors  of  the  free  school  aforesaid,  and  to  their  successors,  special  and  free 
licence,  and  lawful  power  and  authority,  to  have,  receive,  and  take  to  them  and  their 
successors,  after  the  date  thereof  [392]  for  ever  (above  the  premises  thereby  granted, 
and  above  the  lands,  tenements,  and  hereditaments  whatsoever  received,  or  to  be 
thereafter  received,  by  the  aforesaid  jjrincipal  and  scholars  of  King's  Hall  and  College 
of  Brazen  Nose,  in  Oxford,  by  virtue  of  any  letters  patent,  by  her  progenitors,  or 
any  of  theui,  or  by  their  licence  to  the  same  principal  and  scholars  therein-before 
granted),  as  well  for  the  better  support  and  maintenance  of  the  free  school  aforesaid, 
and  scholars  afpresaid,  those  as  well  thereby  founded  as  those  in  future  to  be  founded, 
as  for  the  support  of  poor  students  in  the  said  King's  Hall  and  College  of  Brazen  Nose, 
in  Oxford  aforesaid,  and  for  further  augmenting  the  number  of  scholars  or  students, 
as  well  of  her,  her  heirs  and  successors,  as  of  the  said  Alexander  Nowell,  his  heirs  and 
assigns,  or  of  any  other  persons  or  person  whatsoever,  any  manors,  messuages,  lands, 
tenements,  rectories,  tithes,  advowsons,  churches,  rents,  reversions,  services,  and  other 
hereditaments  whatsoever,  with  their  appurtenances,  within  the  kingdom  of  England, 
or  elsewhere  within  her  dominions,  which  were  not  held  immediately  of  her,  her 
heirs  or  successors,  in  capite  or  otherwise,  by  military  service,  if  only  they  did  not 
exceed  the  clear  yearly  value  of  £100,  beyond  all  burdens  and  reprisals,  according 
to  the  true  yearly  value  of  the  same  ;  and  to  the  same  Alexander  Nowell,  his  heirs, 
executors,  and  assigns,  and  said  other  persons  whomsoever,  and  to  any  person  whom- 
soever, or  to  any  of  them,  that  he,  or  they,  or  any  one  of  them,  might  give,  grant, 
sell,  bequeath,  or  alienate  the  manors,  messuages,  lands,  tenements,  rectories,  tenths, 

suis  dand'  et  concedend'  ijdem  principalis  et  scholares  Aulse  Regiae  et  CoUegij  de  Brasen 
Nose  in  Oxon'  gubernatores  liberse  scholse  prsedcfe  et  successores  sui  quoddam  annmile 
stipendiu'  viginti  marcaru',  etc.  etc.  The  Respondents  contended  that  the  transla- 
tion of  the  words  ca  tamen  intentione  was  incorrect,  because  the  word  "  lamen"  was 
put  in  opposition  to  the  preceding  words,  "  ad  proprium  opus  et  usum."  But  see  the 
superadded  words,  "  eorundem,"  etc.  ''  gnberiialorum,"  etc. 
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advowsons,  churches,  rents,  reversions,  services,  and  other  the  [393]  hereditaments 
aforesaid  whatsoever,  with  their  appurtenances,  which  were  not  held  of  lier,  her  heirs 
or  successors,  immediately,  in  caplle  or  otherwise,  by  mihtary  service,  of  tlie  clear 
yearly  value  of  £100,  beyond  all  burdens  and  reprisals,  according  to  the  true  ancient 
value  of  the  same,  to  the  said  principal  and  scliolars  of  King's  Hall  and  College  of 
Brazen  Nose,  in  Oxford  aforesaid,  governors  of  the  free  school  aforesaid,  and  to  their 
successors,  for  the  use  aforesaid,  for  ever ;  by  the  tenor  of  those  presents  likewise 
she  gave  special  licence  to  have,  hold,  and  enjoy,  and  in  morimain,  to  the  said  principal 
and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford  aforesaid,  governors 
of  thefree  school  aforesaid,  and  their  successors,  to  possess  for  ever  as  therein  mentioned. 

The  information  then  stated  an  indenture  dated  the  30th  of  September,  1572, 
being  a  deed  of  compromise  with  the  Dean  and  Chapter  of  St.  Paul's,  granting  the 
rent  of  £i  13s.  4d.  per  annum,  and  another  indenture,  dated  the  2Gth  of  October, 
1574,  being  a  second  deed  of  compromise  with  the  Dean  and  Chapter  of  St.  Paul's, 
granting  the  rent  of  £4  13s.  4d.,  and  made  between  the  said  Alexander  Nowell,  clerk, 
Dean  of  the  cathedral  church  of  St.  Paul's  in  London,  and  the  chapter  of  the  same 
church,  of  the  first  part :  the  principal  and  scholars  of  the  King's  Hall  and  College 
of  Brazen  Nose,  in  Oxford,  governors  of  the  free  school  of  Queen  Elizabeth,  in  JNIiddle- 
ton,  of  the  second  part  ;  and  Edmund  li-eland,  master  of  the  said  free  school,  of  the 
third  part ;  after  reciting  fully  the  said  letters  patent,  bearing  date  the  1 1th  of  August 
in  the  fourteenth  year  of  the  reign  of  the  said  queen,  and  the  grant  thereby  made 
to  the  said  [394]  principal  and  scholars  of  the  King's  Hall  and  College  of  Brazen 
Nose,  in  Oxford,  governors  of  the  free  school  of  t^ueen  Elizabeth,  in  Middleton,  and 
after  reciting  the  said  last-mentioned  indenture,  and  that  thereupon  as  well  for  the 
true  answering  and  payment  of  the  said  yearly  sums,  according  to  the  queen's  said 
grant,  and  for  the  assurance  of  the  yearly  rent  of  £4  13s.  4d.,  mentioned  in  the  said 
indenture,  as  also  for  the  assurance  to  the  said  Edmund  Ireland  and  his  successors, 
of  the  said  annual  stipend  of  20  marks,  and  to  the  usher  for  the  time  being  of  the 
said  free  school  of  the  said  yearly  stipend  of  £6  13s.  4d.,  and  towards  the  said  yearly 
stipends  limited  by  the  said  letters  patent  to  be  paid  to  the  said  six  of  the  queen's 
scholars  in  the  said  college,  it  was  covenanted,  granted,  concluded,  condescended, 
and  fully  agreed,  by  and  between  all  parties  to  the  said  indenture,  for  themselves 
and  their  several  successors,  in  form  following  ; — (that  is  to  say,)  the  said  dean  and 
chapter,  for  them  and  their  successors,  did  covenant,  promise,  and  grant,  to  and 
with  the  said  principal  and  scholars,  governors  as  aforesaid,  and  their  successors, 
and  to  afid  with  the  said  master  of  the  said  free  school,  and  his  successors,  that  they 
the  said  dean  and  chapter,  and  their  successors,  in  consideration  that  neither  the 
said  principal  and  governors  as  aforesaid,  nor  their  successors,  should  pretend  or 
challenge  any  estate,  right,  or  interest,  to  the  ground,  soil,  edifices,  and  buildings, 
of  any  of  the  premises  out  of  which  the  same  yearly  rents  were  issuing,  would  from 
thenceforth  yearly  pay  to  the  said  principal  and  scholars,  governors  aforesaid,  and 
their  successors,  for  ever,  all  the  said  yearly  rents  to  them  granted  by  the  queen,  as 
aforesaid,  by  the  [395]  said  letters  patent,  amounting  in  the  whole  to  £28  7s.  2d., 
by  the  year,  at  the  feasts  of  the  Annunciation  of  St.  Mary  the  Virgin,  and  St.  Michael 
the  Archangel,  or  within  sixteen  days  next  after  the  same  feasts,  by  even  portions, 
at  the  place  therein  mentioned  ;  and  the  said  dean  and  chapter,  in  consideration 
thereof,  and  in  satisfaction  of  the  said  indenture  of  three  parts  in  that  behalf,  and 
being  thereto  licensed  by  the  queen,  by  the  said  letters  patent  as  aforesaid,  for  them 
and  their  successors,  did  give,  grant,  and  confirm,  to  tlie  said  principal  and  scholars, 
governors  as  aforesaid,  and  to  their  successors,  one  annual  or  yearly  rent  of  £4 
13s.  4d.,  to  be  yearly  cliargeable,  issuing  and  going  out  of  all  that  their  said  manor 
of  Boyton,  alias  Boyton  Hall,  with  the  appurtenances,  and  out  of  all  and  singular 
lands,  tenements,  rents,  reversions,  services,  and  hereditaments  to  the  said  manor 
belonging  or  appertaining,  to  have,  hold,  and  enjoy  the  said  annual  or  yearly  rent 
of  £4  13s.  4d.,  to  the  said  principal  and  scholars,  governors  aforesaid,  and  their  suc- 
cessors, governors  of  the  said  free  school  for  the  time  being,  for  ever,  to  be  paid  at 
the  place  therein  mentioned,  at  the  feasts  of  the  Annunciation  of  St.  Mary  the  Virgin. 
and  St.  Michael  the  Archangel,  or  within^sixteen  days  after,  by  even  portions. 

The  information  further  stated  an  indenture,  bearing  date  the  24th  day  of 
December,  1574,  being  a  grant  from  Lord  Cheyney  to  Alexander  Nowell  and  James 
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Wolton,  of  the  manor  of  Upbery,  and  other  hereditaments,  a  demise,  15th  of  Feb- 
ruary, 157(S,  from  Alexander  Nowell  and  James  Wolton  to  Lord  Cheyney,  of  the 
manor  of  Upbery,  for  sixty  years,  if  Lord  Clieyney  should  so  loiif,'  [396]  live,  and  a 
demise,  31st  of  May,  1578,  by  Alexander  Nowell  and  James  \Volton,  to  William 
Dean  and  T.  Bowyer,  of  the  reversion  of  the  Upbery  estate  for  99  years,  at  the 
rent  of  £66  13s.  4d.  :  a  covenant  from  Dean  and  Bovs^yer  to  lay  out  any  money  re- 
ceived on  the  sale  of  the  lease,  in  building  the  school  of  Middleton  :  a  covenant  by 
Nowell  and  Wolton  to  demand  no  rent  for  the  two  first  years  of  the  term  granted, 
if  the  school  were  not  built,  and  no  money  received  by  the  lessees  for  sale  of  the 
lease  :  a  covenant  by  Dean  and  Bowyer  to  lay  out  the  two  first  years'  rent  in  building 
the  school  :  and  a  grant,  10th  of  April,  1579,  from  Alexander  Nowell  and  James 
Wolton  of  the  Upbery  estate  to  Queen  Elizabeth. 

The  information  then  further  stated,  tliat  by  letters  patent,  under  the  great 
seal  of  England,  bearing  date  on  or  about  the  25th  of  June,  1579,  and  in  the  twenty- 
first  year  of  the  said  Queen's  reign,  it  was  witnessed,  that  her  ALijesty,  of  her  special 
grace,  certain  knowledge,  and  mere  motion,  and  also  at  the  humble  petition  of  the 
said  Alexander  Nowell,  for  lierself,  her  heirs  and  successors,  gave  and  granted,  to 
the  said  principal  and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford, 
governors  of  her  said  free  school  in  Middleton,  all  that  the  said  lordship  and  manor 
of  Upbery,  and  other  the  hereditaments  and  premises  mentioned  and  comprised 
in  the  said  last-mentioned  deed  poll,  all  and  singular  which  premises  her  said  Majesty 
then  lately  had,  to  her  or  her  heirs,  and  successors,  of  the  gift  and  grant  of  the  said 
Alexander  Nowell  and  James  Wolton,  as  by  the  writing  of  the  said  Alexander  and 
James  to  her  made,  and  in  her  cliancery  enrolled  of  record  more  fully  was  manifest 
[397]  and  appeared,  as  fully  and  freely,  and  wholly,  as  the  last  prioress  of  the  late 
priory  of  St.  Sexburg,  in  the  island  of  Shepey,  in  the  said  county  of  Kent,  or  any  of 
her  predecessors,  or  Sir  Thomas  C'heyne,  knight,  treasurer  of  the  hospital  of  the 
Lord  Henry  the  Eighth,  formerly  King  of  England,  her  father,  or  Sir  Henry  Cheyne, 
late  Lord  Cheyne,  son  and  heir  of  the  said  Thomas,  or  the  said  Alexander  Nowell 
and  James  Wolton,  his  cousin,  or  any  other  person  or  persons  theretofore  having, 
holding,  or  being  seised  of  the  same,  or  any  parcel  of  the  same,  ever  liad,  or  ought 
to  have  held  or  enjoyed  the  same,  or  any  parcel  of  them,  as  fully,  freely,  and  wholly, 
as  all  and  singular  the  said  premises  came  to  the  hands  of  the  said  late  King  Henry 
the  Eighth,  her  father,  or  to  her  hands,  by  the  operation  and  form  of  the  dissolution 
of  the  said  late  priory  of  St.  Sexburgh,  or  by  the  operation,  or  form,  of  any  charter, 
gift,  grant,  or  confirmation,  to  her  said  father,  or  to  her,  of  the  premises,'  or  any 
part  thereof,  in  any  manner  made ;  and  moreover,  of  her  further  grace,  her  said 
Majesty  gave  and  thereby  granted  to  the  aforesaid  principal  and  scholars,  and  their 
successors,  within  the  lordships,  manors,  messuages,  lands,  tenements,  and  all  and 
singular  otlier  the  premises,  and  within  every  parcel  of  them,  so  many,  so  great,  the 
like,  the  same,  such,  and  similar  courts  leet,  views  of  frank  pledge,  and  all  things 
that  to  view  of  frank  pledge  belong,  and  the  assize  and  assay  of  bread  and  wine,  and 
also  all  chattels  waived,  estrays,  chattels,  and  felons,  and  fugitives,  free  warrens, 
wrecks  of  the  sea,  and  all  other  rights,  jurisdictions,  franchises,  liberties,  privileges, 
profits,  commodities,  emoluments,  and  hereditaments  what-[398]-soever,  as,  and 
as  fully,  freely,  and  wholly,  as  the  last  prioress  of  the  said  late  priory  of  St.  Sexburgh, 
or  any  one  or  any  of  her  predecessors,  or  any  of  tlieni,  at  any  time  before  the  several 
dissolutions  of  the  said  late  monasteries  and  priories,  or  any  one  or  any  of  them  there- 
tofore holding,  possessing,  or  being  seized  of  the  said  premises,  or  any  parcel  of  the 
same,  had,  or  could  have  had,  held  or  enjoyed  in  the  said  lordships,  manors,  mes- 
suages, lands,  and  other  the  premises,  or  in  any  parcel  thereof,  hy  the  operation 
or  form  of  any  charter,  gift,  grant,  or  confirmation,  or  of  any  letters  patent  by  her, 
or  any  of  her  progenitors.  Kings  of  England,  in  any  manner  made,  granted,  or  con- 
firmed, or  by  the  operation  of  any  prescription,  usage,  or  custom  theretofore  had 
or  used,  or  in  any  other  way  whatsoever  ;  to  hold  in  jyeTpetunX  mortmain,  to  possess  the 
.said  manners,  rectory,  chapel,  advow.sons,  and  all  and  singular  other  the  premises 
above  expressed,  or  specified,  with  their  appurtenances,  to  the  said  principal  and 
scholars  of  King's  Hall  and  College  aforesaid,  governors  of  her  said  free  schools  in 
Middleton,  and  their  successors  ;  to  hold  of  her  said  Majesty,  her  heirs  and  succes- 
.sors,  in  free,  pure,  and  perpetual  alms,  for  ever.     And  her  said  Majesty  willed  also, 
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that  the  aforesaid  principal,  and  every  one  of  tlie  fellows  of  the  College  aforesaid, 
when  they  should  receive  the  said  letters  patent  of  her  Majesty's  said  gift,  should 
each  separately  take  an  oath,  in  their  public  assembly,  that  they  would  pay  over* 
the  rents  and  sums  of  money  which  from  the  said  manor  of  Upbery  and  rectory  of 
Gillingham  [399]  should  come  into  their  hands,  unto  and  for  the  purposes  thereinafter 
set  forth,  for  ever,  in  all  times  then  to  come  ;  that  is  to  say,  that  they  would  pay 
every  year,  to  each  of  her  said  Majesty's  thirteen  poor  scholars  elected  out  of  her  free 
school,  in  Middleton  aforesaid,  or  other  schools  in  her  said  county  of  Lancaster, 
according  to  her  foundation  of  the  said  school,  for  their  support  t  £3  6s.  8d.  of  lawful 
money  of  Great  Britain ;  and  to  the  Master  of  her  said  free  school,  in  Middleton, 
23s.  4d.  per  annum  ;  and  to  the  under  master  of  said  school,  £3  Gs.  8d.  per  annum, 
as  an  augmentation,  or  increase  of  their  stipends,  by  equal  portions,  every  period 
of  three  months,  or  usual  quarters  of  the  year.  Also,  as  she  understood  that  the 
stipends  of  the  principal  and  fellows  of  the  said  College  were  very  small,  her  said 
Majesty  willed,  that  out  of  the  said  rents,  and  sums  of  money,  they  should  pay  6s.  8d. 
every  week,  for  the  improvement  of  the  commons  of  the  said  principal  and  fellows, 
who  should  be  present  in  the  said  College  during  those  weeks,  or  should  be  absent 
on  college  business,  of  which  sum,  every  week  16d.  should  be  given  to  the  principal,  , 
if  present  ;  lOd.  to  the  vice-principal,  if  present ;  and  the  other  4s.  6d.  to  the  fellows 
who  should  be  present,  for  the  increase  of  their  commons  ;  but  if  the  principal,  vice- 
principal,  fellows,  or  fellow,  should  be  absent,  and  that  absence  be  not  on  the  business 
of  the  College,  then  her  Majesty  willed,  that  they  should  give  them  no  part  of  the 
said  6s.  8d.  for  the  time  of  such  absence  ;  but,  when  the  principal  should  be  absent, 
and  not  on  the  business  of  the  College,  then  her  Majesty  willed,  [400]  that  they 
should  give  no  part  of  the  said  Gs.  8d.  for  the  time  of  such  absence,  but,  when  the 
principal  and  scholars  be  absent,  and  not  on  the  business  of  the  college,  the  vice- 
principal,  then  present,  should  receive  IGd.  ;  and  when  the  vice-principal  should 
be  absent,  and  not  on  the  business  of  the  College,  the  senior  of  the  fellows  who  should 
fill  his  place  should  receive  lOd.  above  and  beyond  his  share  of  the  said  4s.  Gd.  :  more- 
over, her  Majesty  willed,  that  every  principal  and  fellow,  at  the  time  of  his  election, 
or  admission,  or  afterwards,  severally  should  take  an  oath,  at  the  public  assembly 
of  the  fellows  of  the  College  aforesaid,  that  they  would  expend  I  the  said  rents,  and 
sums  of  money,  for  the  purposes  aforesaid  ;  and  also  should  take  an  oath,  that,  as 
often  as  any  fellowship  or  fellowships  should  happen  to  be  vacant,  they  should  choose 
and  admit  him,  or  them,  from  among  her  said  scholars  aforesaid,  who  should  either 
be  superior,  or  ei[ual,  to  the  other  competitors,  in  erudition,  probity  of  conduct,  or 
piety,  into  such  fellowship,  or  fellowships. 

The  information  further  stated  a  certain  indenture,  dated  the  15th  of  April,  158G, 
and  in  the  twenty-eighth  year  of  the  reign  of  the  said  queen,  and  made  between 
Richard  Asheton,  of  Middleton,  in  the  county  of  Lancaster,  on  the  one  part ;  and 
the  said  Alexander  Nowell,  dean,  as  aforesaid,  on  the  other  part ;  by  whicli  it  was 
witnessed  that  the  said  Richard  Asheton,  in  consideration  and  endowment  of  the 
free  school  of  Queen  Elizabeth,  and  at  the  humble  request  and  suit  of  the  said 
Alexander  Nowell,  erected  and  made,  within  the  [401]  lordship  or  manor  of  the 
said  Richard,  in  Middleton  aforesaid,  and  in  consideration  of  the  grant  by  the  said 
Alexander  Nowell,  for  the  use  of  the  said  school,  and''scholars  there  employed,  did 
fully,  clearly,  and  absolutely,  give,  grant,  bargain,  and  sell  unto  the  said  Alexander 
Nowell,  one  close  or  pightle  of  meadow,  to  have  and  to  hold,  with  free  ingress  and 
egress  to  and  from  tlie  premises,  to  the  said  Alexander  Nowell  and  liis  assigns,  and 
also  to  the  school  master,  the  usher,  and  scholars  of  the  said  school,  for  the  time 
being,    and   their  successors,   with   their   horses,   carts,  and  carriage  of  all  things 

*  The  word  in  the  original  is  "  impendent,"  which  the  Respondents  contended 
should  be  translated  "  bestow  or  employ,"  and  not  as  in  the  text.  See  the  note, 
p.  400. 

t  The  phrase  in  the  original  is  "  ad  ipsorum  victum,"  which  the  Respondents 
translate  "  towards  their  living." 

I  The  original  has  "  impendent,"  which  the  Respondents  translate  "  apply,  bestow, 
"  or  employ."  The  word  "  expend  "  they  objected  to,  as  inaccurately  implying  a 
total  consumption. 
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necessary  ;  and  that  by  an  indenture  of  feoffment,  dated  the  20th  of  November 
1598,  Alexander  Nowell  gave  to  the  said  principal  and  scholars,  governors  as  afore- 
said, all  the  aforesaid  premises,  together  with  all  houses  and  buildings  by  the  said 
Alexander  Nowell  erected  and  built  upon  the  lower  part  of  the  said  field,  for  the 
school  of  Middleton  aforesaid,  and  the  dwellings  of  the  master  and  under  master 
of  the  said  school,  and  their  successors,  for  ever,  for  and  in  the  name  of  Queen 
Elizabeth's  Free  School,  in  Middleton,  to  hold  to  the  said  principal  and  scholars, 
governors  as  aforesaid,  and  their  successors,  to  the  use  of  the  said  principal  scholars, 
and  their  successors,  for  ever. 

The  information  further  stated,  that  under  and  by  virtue  of  the  several  letters 
patent,  and  of  the  grants  the  principal,  by  the  name  and  description  of  the  principal 
and  scholars  of  King's  Hall  and  C'ollege  of  Brazen  Nose,  in  Oxford,  governors  of  the 
free  school  of  Queen  EHzabeth,  in  Middleton  aforesaid,  entered  upon  and  took  po.s- 
session  of  the  several  manors  and  lordships,  rents,  advowsons,  and  other  the  premises 
thereby  respectively  granted,  [402]  and  entered  into  receipt  of  the  rents  and  profits 
thereof,  and  that  they  have  ever  since  continued,  and  now  are  in  such  possession  and 
receipt  respectively,  except  as  therein  mentioned  :  and  that  the  annual  rents,  or 
sums,  so  received  by  the  said  principal  and  scholars,  governors  as  aforesaid,  under 
the  said  indenture  of  the  26th  of  October,  1574,  amounting,  together  with  the 
new  or  conventional  rent  of  £4  13s.  Id.,  thereby  covenanted  to  be  paid  as  aforesaid, 
to  the  sum  of  £33  Os.  Gd.  per  annum,  or  thereabouts,  were,  for  and  during  the  space 
of  several  years  after  the  said  principal  and  scholars,  so  as  aforesaid,  entered  into 
receipt  thereof,  applied  by  them  (after  payment  thereout  of  the  said  crown  rent  of 
£8  7s.  2d.)  in  payment  of  the  several  .stipends  so  as  aforesaid  directed  to  be  paid  by 
the  said  first-mentioned  letters  patent,  and  otherwise,  according  to  the  true  intent 
and  purport  thereof  ;  but  that  from  and  after  the  year  1590.  when  it  is  alleged  that 
the  said  principal  and  scholars,  governors  as  aforesaid,  entered  into  possession  of 
the  rents  and  profits  of  the  said  manor  of  Upbery,  and  other  premises  contained 
in  the  said  second-mentioned  letters  patent,  of  the  25th  of  June,  1579,  the  said  principal 
and  scholars,  governors  as  aforesaid,  ceased  to  apply  the  said  rent  of  £4  13s.  4d., 
in  and  towards  the  purposes  to  which  the  same  was  previously  so  applied  as  aforesaid, 
and  have  ever  since  continued,  and  still  continue,  to  apply  the  same  to  their  own  use 
and  benefit ;  and  they  allege  as  a  reason  for  so  applying  the  same  that  the  said  second- 
mentioned  letters  patent  having  provided  for  payment  out  of  the  rents  and  profits 
of  the  said  manor  and  premises,  of  the  whole  amount  of  the  stipends  thereby  pre- 
scribed, it  was  thereupon  understood  by  the  said  principal  and  scholars  to  be,  [403] 
and  was  in  fact  the  intention  of  the  .said  Alexander  Nowell  that  the  same  should 
remain  unappropriated,  and  fall  into  the  general  revenues  of  the  said  College  ;  but 
the  information  charged,  that  there  was  no  evidence  of  such  intention  to  be  collected, 
either  from  the  terms  of  the  letters  patent  or  otherwise,  in  any  manner  whatsoever, 
and  that,  on  the  contrary,  the  principal  and  scholars,  governors  as  aforesaid,  were 
and  ought  to  be  held  properly  accountable  for.  and  in  respect  of  the  whole  rent  so 
covenanted  to  be  paid  to  the  objects  of  the  said  charitable   foundation. 

The  information  further  stated,  that  for  and  during  the  .space  of  several  years 
after  the  said  principal  and  scholars,  governors  as  aforesaid,  entered  into  receipt 
of  the  said  annual  rent  of  £6G  13s.  4d.,  so  as  aforesaid,  reserved  and  made  payable 
out  of  the  said  last-mentioned  manor  and  premises,  they  applied  the  whole  of  such 
rent  in  payment  of  the  annual  stipends,  and  otherwise,  as  directed  by  the  said  secondly- 
mentioned  letters  patent,  except  as  to  certain  portions  of  such  stipends,  which  during 
the  occasional  non-residence  of  the  persons  to  or  among  whom  the  same  were  by 
the  said  letters  patent  made  payable  ceased  to  be,  and  were  no  longer  payable,  and 
were  therefore  considered  by  the  said  principal  and  scholars  as  applicable,  and  were 
accordingly  applied  by  them  to  and  for  their  own  benefit ;  but  which  the  said  infor- 
mation insisted  was  an  improper  application  thereof,  in  respect  of  which,  they,  the 
principal  and  scholars,  governors  as  aforesaid,  are  in  like  manner  properly  accountable 
to  the  objects  of  the  said  charity. 

The  information  further  stated,  that  at  Alichaelmas.  1686,  the  principal  and 
scholars  entered  into  [404]  possession  of  the  manor  of  Upbery,  and  granted  leases 
for  short  terms,  reserving  the  old  rent,  and  took  fines  upon  renewals,  and  applied  the 
fines  and  surplus  rents  to  their  own  use ;  that  for  several  years  after  the  date  of  the 
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letters  patent  the  surplus  rents  were  applied  in  payment  of  the  stipends  in  support 
of  the  thirteen  scholarships  ;  but  that  in  the  year  1  700,  the  scholarships  were  reduced 
and  consolidated.  Notwithstanding  which,  there  had  been  a  deficiency  of  candidates 
for  the  scholarships ;  and  that  the  stipends  unappropriated  were  apjilied  by  the  prin- 
cipal and  scholars  to  their  own  use.  or  to  the  general  benefit  of  the  C'oUege. 

The  information  then  set  forth  the  particulars  of  which  the  trust  estates  con- 
sisted :  a  deed  of  appointment,  "JTth  of  March,  15;K3,  whereby  Alexander  Nowell 
assigned  £20  to  the  head  master,  and  a  life  e.state  in  certain  premises;  that  sales  had 
been  made  of  parts  of  the  manor  of  Upbery  to  the  Board  of  Ordnance,  and  the  pur- 
chase monies  received  by  the  principal  and  scholars;  that  £7008  10s.  part  of  the 
purchase  money  had  been  laid  out  in  the  purchase  of  an  estate  at  Holbeach,  and 
£315  laid  out  in  the  purchase  of  stock,  and  £48  los.  received  by  the  principal  and 
scholars,  and  applied  to  their  own  use. 

The  information  further  stated,  that  the  residue  of  the  demesne  lands  had  been 
demised,  and  that  upon  the  granting  of  the  leases  the  two  several  sums  of  £3794: 
lOs.  7id.,  and  £1700,  were  paid  to  and  received  by  the  principal  and  scholars,  by 
way  of  fine  for  such  respective  grant,  and  renewal  thereof,  and  had  since  been  applied 
by  them  in  and  towards  their  general  corporate  purposes  as  aforesaid,  or  in  some 
other  manner  wholly  inconsistent  with  the  objects  of  the  said  charity,  although 
[405]  it  was  charged  by  the  information  that  they  were  and  ought  to  be  held  strictly 
accountable  for  the  same,  in  manner  aforesaid.  That  the  original  school-house,  of 
and  belonging  to  the  said  free  grammar  .school  at  Middleton,  ws  ereacted  and  finished 
by,  and  at  the  sole  costs  and  charges  of,  Alexander  Nowell,  in  his  life  time,  whereto 
certain  other  erections  and  buildings  were  afterwards  added,  and  that  the  same  then 
consisted  of  a  certain  erection,  or  messuage,  and  premises,  in  a  very  ruinous  and 
dilapidated  condition,  and  very  inadequate  to,  or  unfit  for,  the  purposes  to  which  the 
same  were  by  the  said  Alexander  Nowell  intended,  and  to  which  the  same  ought 
to  be  devoted,  regard  being  had  to  the  altered  circumstances  of  the  times,  and  to 
the  present  habits  and  wants  of  society. 

The  information  further  stated,  that  the  same  then  consisted  of,  and  was  divided 
into,  an  upper  and  a  lower  school  ;  whereof  the  upper  school  contained  about  forty 
or  fifty  boys,  who  were  for  the  most  part  taught  only  reading,  writing,  and  arithmetic, 
a  very  few,  if  any,  of  the  said  boys  being  instructed  in  classical  learning,  according 
to  what  appears  by  the  said  letters  patent  to  have  been  the  primai'y  intention  of  the 
said  establishment,  but  which  has  for  a  great  many  years  past  been  wholly,  or  almost 
wholly,  neglected  and  abandoned  ;  and  the  said  lower  school  contains  at  present 
about  sixty  or  seventy  boys  and  girls,  who  are  taught  only  reading  and  writing  : 
and  that  for  their  education  in  the  said  upper  school,  the  said  several  boys,  who  were 
so  as  aforesaid  instructed  therein,  paid  to  the  said  head  master  the  sum  of  £1  Is.  each 
per  quarter;  and  that  for  their  education  in  the  said  lower  school,  the  said  .several 
boys  and  girls,  who  are  so  as  afore.said  taught  therein,  pay  to  the  said  under  [406] 
master,  in  some  cases  the  sum  of  4d.,  and  in  other  cases  the  sum  of  '2d.  each  by  the 
week  :  all  which  payments,  so  made  by  them  as  aforesaid,  together  with  the  subjects 
and  mode  of  instruction,  were  contrary  to,  or  wholly  inconsistent  with,  the  charitable 
intents  and  purposes  so  expressed  as  aforesaid  :  that  the  only  payments  which  were 
then,  or  for  a  great  many  years  past  had  been,  made  by  the  said  principal  and  scholars, 
with  and  out  of  the  said  trust  funds  and  premises  so  come  to  their  hands  as  aforesaid, 
consisted  of  the  several  and  respective  original  and  increased  stipends  or  salaries  so 
as  aforesaid  directed  to  be  paid  to  the  head  master  and  under  master  of  the  said  school 
at  Middleton,  together  with  certain  small  occasional  payments  in  respect  of  the  6s.  8d. 
per  week,  so  directed  as  afore.said  to  be  paid  for  the  improvement  of  the  commons 
of  the  principal  and  fellows  of  the  said  College  of  Brazen  Nose,  and  of  the  said  scholar- 
ships ;  but  which  last-mentioned  payments,  in  respect  of  scholarships  (although 
the  princi])al  object  of  the  said  foundation),  had  for  a  great  many  years  past  wholly 
ceased,  and  been  discontinued  :  that  the  only  addition  to  the  incomes  of  the  said 
head  master  and  under  master  respectively,  in  respect  of  their  said  offices,  over  and 
above  the  small  payments  which  are  so  as  aforesaid  made  to  them  respectively, 
by  their  said  several  and  respective  scholars,  consisted  of  a  certain  annual  sum  of 
£5  10s.  8d.,  which  the  said  head  master  is  entitled  to  receive,  and  receives  accordingly, 
out  of  the  Duchy  of  Lancaster,  under  and  by  virtue  of  certain  letters  patent  under 
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the  ducliy  seal  of  Lancaster  aforesaid,  bearing  date  the  14th  of  Xoveiuher  in  the 
seventeenth  year  of  the  reign  of  her  said  late  Majesty  Qneen  Elizabeth. 

[407]  The  information  further  stated,  that  for  a  great  number  of  years  pa.st  no 
scholars  had  been  elected  from  the  said  school  at  Middleton  to  Brazen  Xose  College, 
although  it  was  the  original  and  primary  intention  of  her  'said  late  Majesty,  and  of 
the  said  Alexander  Nowell,  the  founder  of  the  said  charity,  as  expressed  in  and  by 
the  said  several  letters  patent,  and  also  as  appeared  from  and  by  several  original 
letters  of  the  said  Alexander  Nowell,  and  other  original  documents,  still  preserved  and 
deposited  in  the  British  Museum  and  elsewhere,  and  to  which  his  Majesty's  Attorney- 
General  craved  leave  to  refer  accordingly,  that  the  said  school  should  become,  and 
be  an  institution  for  classical  learning,  on  the  most  liberal  and  extensive  scale  which 
the  said  trust  funds  and  premises  would  extend  to  and  admit  :  And  although  in 
order  thereto,  and  for  the  better  promotion  and  encouragement  of  such  primary 
object,  provision  was  thereby  made  for  the  election  of  scholars  to  the  said  College, 
with  suitable  stipends,  but  which  had,  so  as  aforesaid,  been  wholly  neglected,  and 
sufl"ered  to  fall  into  disuse  and  abandonment,  notwithstanding  that  the  said  charity 
funds  and  premises  (if  tlie  same  were,  in  each  and  every  year,  duly  and  properly  applied 
to  the  purposes  for  which  the  said  estates  were  so  granted  as  aforesaid)  would  be  and 
were  amply  sufficient  to  meet  the  intention  of  her  said  late  Majesty,  and  of  the  said 
Alexander  Nowell,  the  founder  of  the  said  charity,  in  the  most  extensive  and  beneficial 
manner,  and  so  as  to  be  productive  of  great  good,  and  for  the  advantage  not  only 
of  the  very  numerous  inhabitants  of  the  town  of  Middleton,  and  of  its  neighbourhood, 
but  of  the  kingdom  at  large,  in  respect  of  the  great  public  good  [408]  which  is  derived 
from  the  diffusion  of  learning,  and  the  extension  of  sound  and  liberal  education. 

It  was  charged  by  the  information,  that  the  Kespondents  were  not  entitled  as 
they  claimed  to  be,  to  the  entire  beneficial  interest  in  the  said  trust  estates,  subject 
only  to  the  payment  of  the  annual  sums  specified  in  the  several  letters  patent,  but  were 
trustees  of  the  whole  of  the  surplus  income  of  the  charity,  for  the  benefit  of  the  free 
grammar  school  at  Middleton,  and  such  other  objects  of  the  founder's  bounty  as 
were  still  capable  of  being  carried  into  efl'ect :  that  the  Eespondents  had,  for  upwards 
of  a  century  jjast,  ceased  to  apply  any  part  of  the  income  of  the  charity  estates  to 
the  charitable  purposes  directed  by  the  letters  patent,  except  so  much  as  was  sufficient 
for  payment  of  the  stipends  to  the  head  master  and  under  master  of  the  school  at 
Middleton  ;  and  that  with  regard  to  the  other  objects  of  the  charity,  and  especially 
as  to  the  scholars  directed  to  be  chosen  to  the  said  scholarships,  and  sent  to  the  said 
College  of  Brazen  Xose,  they  had  either  suffered  them  to  fail  altogether,  or  had  refused 
the  benefit  thereof  to  such  persons  as  were  from  time  to  time  properly  qualified,  and 
ought  to  have  been  appointed  thereto. 

And  the  information  further  charged,  that  ever  since  the  falhng  in  of  the  original 
lease  of  the  manor  and  other  premises  comprised  in  the  secondh'-mentioned  letters 
patent,  the  surplus  rents  and  profits  of  the  trust  estates,  including  the  fines  received 
on  the  renewal  of  lease.s,  had  been  directed  to  objects  inconsistent  with  the  purposes 
of  the  charity  ;  and  had,  in  fact,  been  applied  in  and  towards  the  general  corporate 
purposes,  or  otherwise,  for  the  sole  use  and  benefit  of  the  College  of  [409]  Brazen 
Nose,  which  the  information  charged  was  not  within  the  contemplation  of  the  founder 
of  the  charity.  And  that  the  said  charity  having  for  so  great  a  number  of  years  been 
suffered  to  fall  into  neglect  and  abuse,  and  the  said  charity  estates  being  of  very  con- 
siderable annual  value,  it  had  become  necessary  that  the  Court  of  Chancery  should 
interfere,  to  correct  such  abuses,  and  that  directions  should  be  given  for  apjilying 
the  rents  and  profits  of  the  charity  estates  to  the  purposes  intended  by  the  founder, 
such  as  they  were  expressed  in  the  said  letters  patent,  or  otherwise,  as  near  thereto 
as  was  consistent  with  the  increased  value  of  the  trust  estates,  and  with  the  alteration 
of  times  and  circumstances  since  the  foundation  of  the  charity. 

The  information  prayed  that  the  rights  of  the  charity,  in  respect  of  the  several 
matters  mentioned  in  the  information,  might  be  ascertained  and  declared  by  the 
decree  of  the  Court,  and  that  all  proper  directions  might  be  given  for  the  establish- 
ment and  maintenance  of  the  charity,  and  for  the  increase  and  augmentation  of  the 
said  establishment,  by  and  out  of  the  charity  estates  ;  and  that  an  account  might 
be  taken  of  the  estates  belonging  to  the  charity,  or  which  were  then  subject  to  the 
trusts  thereof,  and  of  what  was  due  in  respect  thereof  from  the  Respondents,  in  their 
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capacity  of  p;overnors  of  tlie  free  school  of  Queen  Elizabetli,  at  Middletoii  ;  and  tliat 
wliat  should  be  found  due  from  them  might  be  answered  and  jiaid  bv  tliem  :  and 
tliat  it  might  be  referred  to  one  of  the  Masters  of  the  Court  to  approve  of  a  scheme 
for  the  application  thereof,  and  for  the  better  regulation  of  the  charity  in  future, 
and  the  administration  of  the  [410]  charity  estates,  and  the  application  of  the  funds 
and  income  of  the  charity  to  the  purposes  so  to  be  declared  respecting  the  same  :  and 
that  in  the  meantime  a  receiver  might  be  appointed  of  the  charity  estates,  with  the 
usual  directions. 

The  principal  and  scholars,  by  their  answer  to  the  original  information,  admitted 
the  letters  patent  of  the  lltli  August,  157"2,  the  indentui-e  of  the  •2.3d  December, 
1574,  the  lease  1.5th  February,  1578,  by  Dean  Nowell  and  James  Wolton  to  Lord 
Cheyne;  the  lease  31st  May,  1578,  to  William  Deane  and  Thomas  Bowyer ;  and 
contended  that  the  provisions  shewed  that  the  lease  was  regarded  by  Nowell  as  a 
beneficial  one,  and  that  the  rent  thereby  reserved  was  not  the  annual  value  of  the 
estate,  but  that  it  was  expected  the  lease  would,  if  sold,  produce  at  least  money  enough 
for  the  charges  of  building  the  sciiool-house.  They  admitted  the  grant  of  the  10th 
April,  1579  ;  and  the  letters  patent  of  the  25th  June,  1571)  ;  but  insisted  that  some 
parts  of  the  letters  patent  were  not  correctly  translated  in  the  information.  They 
admitted  the  indenture  of  the  1st  February,  1587  ;  the  assignment  of  the  lease  to 
Deane  and  Bowyer,  to  Elizabeth  Nowell  and  Edward  Blunt:  that  Lord  Cheyne 
died  in  September,  1587  ;  and  that  the  College  entered  into  receipt  of  the  rent  of 
£66  13s.  4d.  from  Michaelmas,  1589  :  that  the  money  rents  amounting  to  £20  had 
been  and  were  apphed  in  payment  of  the  stipends  of  £13  ()s.  8d.,  and  £6  13s.  4d.  to  the 
master  and  under  ma.ster  :  that  the  rent  of  £6()  13s.  id.  had  from  the  year  1589  been 
generally  applied  to  the  payments  directed  by  the  letters  patent ;  but  that  the  College 
had  exercised  a  discretion  to  deduct  part  of  the  stipends  [411]  to  the  scholars,  and, 
with  the  consent  of  Dean  Nowell,  the  portions  deducted  had  been  allowed  to  fall  into 
the  general  revenues  of  the  College  :  that  other  objects  than  scholars  from  Middleton 
School,  or  any  of  the  schools  named  in  the  letters  patent,  were,  during  Dean  Nowell's 
life,  admitted  by  him  to  have  the  benefit  of  the  scholars'  stipends  :  that  the  charity, 
so  far  as  related  to  the  scholarships,  failed  of  effect  from  the  commencement,  and 
other  scholars  were  substituted  by  Dean  Nowell,  there  being  a  deficiency  of  candidates 
from  the  favoured  schools:  that  the  thirteen  scholarships  could  not  by  any  remedial 
measure  be  kept  full,  there  being  a  continued  deficiency  of  proper  objects,  and  there- 
fore the  principal  and  scholars  of  the  ('oUege,  in  or  about  the  year  1700,  consolidated 
twelve  of  such  stipends,  and  formed  with  them  two  annual  stipends  of  £20  each, 
leaving  the  thirteenth  scholarship  as  evidence  of  the  original  value;  and  that  the 
surplus  of  such  annual  stipends,  after  making  such  payments,  was  applied  to  the 
general  purposes  of  the  College :  that  the  rents  and  profits  of  the  trust  estate  and 
premises  had  always  been  so  applied,  and  never  applied  to  the  private  emolument 
of  the  principal  and  scholars  :  that  the  principal  and  scholars  received  and  applied 
the  rent  of  £4  13s.  4d.  until  they  came  into  possession  of  the  Manor  of  Upbery,  when 
Dean  Nowell,  considering  that  rent  unappropriated,  allowed  the  same  to  fall  into 
the  general  revenues  of  the  College  ;  but  that  afterwards  an  application  to  the  College 
was  made  by  Dean  Nowell,  that  they  would  grant  the  £4  13s.  4d.  during  certain 
successive  years  to  his  relative,  Lawrence  Nowell.  The  answer  then  set  fortTi  a  state- 
ment of  the  property  into  the  pos-[412]-session  of  which  the  principal  and  scholars 
entered,  and  admitted  that  part  of  the  demesne  lands  of  Upbery  were  sold  in  1785, 
1806,  and  1814,  to  the  Board  of  Ordnance;  but  they  contended  that  the  produce 
of  such  sales  had  not  been  misapplied  ;  that  £7008  10s.  Od.,  the  purchase-money,  had 
been  invested  in  the  purchase  of  lands  in  Holbeach.  They  stated  that  the  demesne 
lands  were  uniformly  let  in  one  lease,  reserving  the  original  rent  of  £66  13s.  4d.  until 
the  year  1823,  when  the  rent  was  increased  to  £105 :  that  the  fine  on  renewal  had 
varied  in  amount,  and  that  the  surplus  of  rents,  fines,  and  purchase-money,  after 
answering  stipends  and  yearly  payments,  had  been  applied  to  the  general  benefit 
and  maintenance  of  the  College.  They  stated  that  the  school-house  was  built  by 
Dean  Nowell,  but  never  repaired  out  of  the  rents  of  the  lands  held  by  them  under 
the  letters  patent:  that  the  master  in  1593  was  appointed  by  Dean  Nowell:  they 
denied  that  the  .school-house  was  in  a  dilapidated  condition,  inasmuch  as  it  had  been 
repaired  at  the  cost  of  the  parish  of  Middleton,  bv  virtue  of  some  agreement,  accord- 
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ing  to  tradition,  between  Dean  Nowt  .  ,„,  then  set  forth 

a  deed  of  feoffment,  of  iOth  XoveTnl.er. '  and  the  parish.     J-'^^  »""''"  ,    y)„„;  xTowrll 
gave  to  the  College,  as  Governors  of  (.uOth  (}neen  ^ '^'^betli   by  w   .(^^  Dean  ^ m^^ 

close  c^-  knd,  etc.  and  the  buildings  erected  ..  f-fij:,^;nox\he  school  and  dwell- 
ings  of  the  masters  and  then-  successors,  etc.  tiV  ueau  ^\<jvh;  „„„„^nr.Ts  -is  afore- 

said,  and  their  successors,  to  the  use  of  the  Colle.lv^ld  to  the  College  goj.^^^"^^^;",;;;;!^'^, 
then  stated  that  the  Defendants  had  allowed  thi?"--"'^'^  !;h«";^\'[^';,'''^^,^;;,l  t„  hold  and 
enjoy  the  [413]  lands  comprised  in  the  deed  of  feoft  meiV.''^^"  *.'    ,^^e,„bers  of  the  College 
deputed  as  visitors  to  the  school.     Tlie  answer  then  .st;,"     ,  '  .    .        ^.j^g  Defendants 
had  heard  and  believed  the  school  consisted  of  and  was't^,.'  .  ,    ,  ■' '^^  ,^j^  upper  and 
a  lower  school ;  and  they  further  stated,  that  some  membe.  ^_     .■  ^Up[f  Colle"'e  had 
been  from  time  to  time  deputed  for  the  ]nii'pose  of  visiting  aii,  ,  .-enortinc  to  them 
the  state  of  the  said  school,  and  that  by  a  report  made  to  them  '• ;,,  jj^jiuarv.  182ti, 
of  the  state  thereof,  it  appeared  that  there  had  been  during  the  half  >-.„gj^j.  endino-  in 
December,  1825,  thirty-six  boys  in  the  upper,  and  eighty-four  scholars  lojij^  ^j^p  lower 
school :  and  the  Defendants  believed  that  such  boys,  but  not  such  boys  it  and  girls, 
there  being  no  girls  in  the  said  upper  school,  were  for  the  most  part  taught'y  reading, 
writing,  and  arithmetic  ;  and  some  boys,  but  how  many  the  Defendants  were"  mnable 
to  set  forth  as  to  their  belief  or  otherwise,  were  instructed  in  classical  learning  ate  -cord- 
ing to  the  primary  intention  of  the  founder  expressed  as  aforesaid,  and  were  theiflci,  or 
lately  were,  in  a  course  of  preparation  for  College.     Therefore,  and  under  the  circunlm- 
stances  afore.said,  the  Defendants  submitted  whether  such  intention  so  expressed  odjjs 
aforesaid  had  been  for  a  great  or  any  number  of  years  past  wholly  or  almost  whoUjgdv, 
neglected  and  abandoned.     And  they  further  stated,  that  such  lower  school  as  afore     >,- 
saicl  did  then  contain  about  sixty  or  seventy  boys  and  girls,  and  that  such  boys  ancs  I 
girls  were  taught  reading  and  writing,  the  elements  of  rehgious  knowledge,  and  the, 
catechism  of  the  Church  of  England;  and  tlie  Defendants  stated  their  belief  that, 
for  their  instruction  in  writing  and  arithmetic  in  the  upper  [414]  school,  the  said 
several  boys  who  were  instructed  therein  paid  to  the  head  master  the  sum  of  £1  Is. 
each  per  quarter  ;  and  for  their  education  in  the  lower  school,  the  several  boys  and 
girls  who  were  taught  therein  paid  to  the  under  master  in  some  cases  the  sum  of  4d., 
and  in  others  the  sum  of  2d.  each  by  the  week  ;  but  the  Defendants  denied  the  allega- 
tions contained  in  the  original  information,  that  the  only  payments  which  then  were, 
or  for  a  great  many  or  any  number  of  years  past  had  been,  made  by  the  Defendants, 
with  and  out  of  the  charity  funds  and  premises  come  to  their  hands,  consisted  of  a 
yearly  stipend  or  salary  of  i'l-t  to  the  master,  and  of  £10  to  the  under  master;  and 
on  the  contrary  they  stated,  that  from  the  earliest  time  when  the  Defendants  became 
possessed  of  the  several  rents  and  money  payments  under  and  by  virtue  of  the  letters 
patent  of  1572,  and  thenceforth  until  the  present  time,  the  Defendants  had  duly  and 
regularly  paid  the  several  sums  thereby  assigned  and  directed  to  be  paid  to  the  master 
and  under  master  respectively,  except  only  on  some  few  occasions  when  the  principal 
and  scholans,  from  the  political  state  of  the  kingdom  and  other  circumstances,  particu- 
larly during  the  protectorate  of  Oliver  Cromwell,  were  unable  duly  to  collect  and 
obtain  payment  of  the  money  rents,  and  were  therefore  disabled  from  duly  making 
the  said  payments.     And  further,  that  since  the  period  of  the  principal  and  scholars 
beginning  to  receive  the  rent  of  £6(5  13,s.  4d.  in  the  year  1590,  and  thenceforth  until 
the  present  time,  the  principal  and  scholars  had  regularly  paid  the  increased  stipend 
of  £1  3s.  8d.  and  £3  (5s.  8d.,  thereby  assigned  to  the  head  master  and  under  master 
respectively.     [415]  And  also  the  sum  of  Os.   8d.   per  week  for  the  improvement 
of  the  commons  of  the  principal  and  fellows  of  Brazen  Nose  College ;  and  also  the 
several  annual  stipends  of  £3  6s.  8d.  each  thereby  directed  to  be  paid  to  her  Majesty's 
thirteen  poor  scholars  as  aforesaid,  with  such  exceptions  only  as  were  therein  men- 
tioned.    The  said  answer  further  stated,  that  in  addition  to  the  sum  of  £14  as  in  the 
said  information  alleged,  the  head  master  was  entitled  to  the  further  sum  of  £5  10s.  8d. 
per  annum  out  of  the  Duchy  of  Lancaster,  under  certain  letters  patent  of  the  14th 
of  November,  in  the  seventeenth  year  of  her  late  Majesty  Queen  Elizabeth,  and  in 
respect  of  which  the  Defendants  believed  that  the  head  master  received  and  was  paid 
the  sum  of  £5  10s.  8d.  per  annum  after  deducting  office  fees  on  the  said  charge;  but  they 
denied  that  he  was  so  entitled  or  received  such  sum  in  respect  of  the  premises  con- 
veyed to  them  as  aforesaid.     The  answer  further  stated,  that  no  scliolars  had  been 
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elected  from  tlie  school  at  Middletoii  to  Brazen  Nose  College  for  twenty  years  last 
past ;  but  by  reason  that  the  registries  of  the  college,  thoiigli  they  regularly  notice 
the  elections  and  dates  of  the  elections  of  scholars,  do  not,  except  occasionally,  indicate 
from  what  school  they  come,  the  Defendants  did  not  know  and  could  not  set  forth 
whether,  during  the  space  of  the  last  century,  any  scholars  had  been  elected  from 
the  school  at  iliddleton  to  Brazen  Nose  College,  hut  they  believed  that  in  all  such 
elections  a  preference  had  been  given  to  such  candidates,  if  any,  as  presented  them- 
selves from  schools  within  the  scope  and  directions  of  the  said  grant.  And  the  Defen- 
dants stated,  they  did  not  believe  that  it  was  [416]  the  original  and  primary  intention 
of  her  late  Majesty,  and  of  the  said  Alexander  Nowell,  the  founder  of  the  .said  charity, 
as  expressed  in  and  by  the  said  .several  letters  patent,  that  the  said  school  so  as  afore- 
said thereby  established  should  become  and  be  an  institution  of  classical  learning, 
on  the  most  liberal  and  extensive  .scale  which  the  funds  and  premises  would  extend 
to  and  admit ;  but  they  admitted,  that  for  the  sufficient  support  of  the  school,  as  was 
then  believed,  and  not  in  order  to  such  intention,  and  for  the  better  promotion  and 
encouragement  of  such  object  as  in  the  said  information  was  alleged  to  be  the  primary 
object,  provision  was  thereby  made  for  the  election  of  scholars  to  the  said  college  with 
suitable  stipends  :  and  the  Defendants,  for  the  reasons  in  their  said  answer  appearing, 
believed  and  submitted  to  the  Court  that  Alexander  Nowell,  the  founder  of  the  said 
charity,  did  not  intend  that  the  same  should  be  further  augmented,  and  as  further 
evidence  thereof,  they  stated  that  the  said  Alexander  Nowell,  by  such  demise  of  the 
hereditaments  comprised  in  the  letters  patent  of  1579  as  aforesaid,  rendered  it  im- 
possible that  such  stipends  could  be  increased  for  more  than  a  century  after  the  time 
of  the  endowment.  And  the  Defendants  beheved  that  he  expected,  for  the  reasons 
in  their  answer  mentioned,  that  the  same  rent  would  not  be  afterwards  raised,  and 
therefore  the  Defendants  insisted  that  Alexander  Nowellintendedthat  thesaid  stipends 
should  always  be  limited  as  aforesaid,  and  that  he  left  and  intended  the  then  surplus 
of  the  rents  of  the  said  estates,  and  all  other  benefit  which  at  a  remote  future  time 
might  arise  from  the  same,  to  be  applied  and  used  for  the  better  [417]  establishment 
of  Brazen  Nose  College,  as  a  nobler  institution  of  classical  learning. 

The  answer  further  stated,  that  Alexander  Nowell  was  educated  in  the  college 
of  Brazen  Nose,  and  was  during  sometime  a  fellow  in  the  college,  and  afterwards, 
in  the  year  1595,  became  principal  thereof,  and  did  at  the  time  of  the  endowment, 
by  letters  to  the  then  Lord  Burghley,  and  other  documents  which  the  Defendants 
believed  were  written  by  Alexander  Nowell.  and  are  preserved  as  such  in  the  I^ansdown 
Manuscripts,  deposited  in  the  British  Museum,  assign  the  fact  of  his  being  brought 
up  in  the  said  college  in  his  youth  as  a  reason  for  his  bounty  to  the  same.  And  the 
answer  further  stated,  that  Alexander  Nowell  well  knew  that  it  was  the  usual  estab- 
lished practice  of  the  college  not  to  increase  their  rents  as  their  estates  increased  in 
value,  but  to  reap  the  benefit  of  such  increased  value  by  taking  fines  upon  renewing 
the  leases  of  their  estates,  and  therefore,  and  with  a  view  to- such  practice,  the  De- 
fendants believed  that  Alexander  Nowell  limited  the  stipends  to  be  paid  out  of  the 
I'cnts  and  profits  of  the  estates  compi'ised  in  the  gi'ant  of  1579,  to  such  a  sum  as  was 
covered  by  the  annual  rent  of  £()('>  i;3s.  4d..  in  the  expectation  that  the  rent  would 
not  be  increased  nor  the  stijiends  altered,  and  that  he  meant  and  intended  that  the 
contingent  advantage  which  might  accrue  from  a  fine  upon  the  renewals  of  the  lease 
of  the  said  estates,  in  case  the  same  should  progressively  increase  in  value,  would 
and  should  be  retained  by  the  principal  and  scholars  of  the  said  college,  and  ajiplied 
to  the  general  use  and  benefit  thereof,  and  therefore  that  he  gave  no  [418]  direction 
for  the  application  of  any  future  surplus  ;  and  that  accordingly  the  surplus  of  such 
rents  and  profits  had  from  the  very  earliest  time,  when  the  principal  and  scholars 
of  Brazen  Nose  became  possessed  of  and  entitled  to  the  same,  been  applied  and  ad- 
ministered for  tiie  general  benefit  of  the  college  and  its  advancement  as  an  institution 
of  classical  learning,  without  control  or  ojiposition  by  Alexander  Nowell  duiing  his 
life-time,  and  without  being  at  any  time  challenged  or  called  in  question.  And  tiie 
Defendants  insisted  upon  such  uniform  enjoyment  and  administration  as  evidence 
of  the  intention  of  the  grant,  and  of  tlie  founder  of  the  charity,  and  submitted  that 
such  use  and  administration  was  an  application  thereof  to  a  charitable  purpose,  and 
consistent  with  the  general  purposes  of  the  grant,  and  ought  not  to  be  disturbed. 
And  the  Defendants,  bv  their  answer,  further  stated,  that  the  oath  in  the  said  letters 
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patent  of  15711,  rc(iuired  to  bo  taken  by  the  jsrincipal  and  fellows  of  the  college,  had 
never  been  taken,  and  that  the  same,  .so  far  as  regarded  a  preference  to  be  given  to 
the  Queen's  scholars  in  the  election  of  fellows  of  the  said  college,  was  inconsistent 
and  irreconcilable  with  the  original  statutes  of  the  college,  and  the  oath  required 
by  the  founders  thereof,  and  that  accordingly  another  form  of  oath  was,  as  appeared 
by  the  said  registry,  substituted  by  Alexander  Nowell,  to  be  taken  by  the  then  principal 
and  scholars,  and  therefore  the  Defendants  beheved  and  insisted  on  such  circum- 
stances as  evidence,  that  it  was  the  intention  of  Alexander  Nowell  that  the  old  founda- 
tion of  the  college  should  be  blended  and  incorporated  with  his  new  endowment, 
forming  one  corporate  body  [419]  under  the  name  and  style  of  tlie  Principal  and 
Scholars  of  the  King's  Hall  and  College  of  Brazen  Nose,  Governors'of  (^)ueen  Eliza  beths 
Free  School  at  Middleton,  and  that  Alexander  Nowell  intended  such  style  and  descrip- 
tion to  be  the  common  corporate  style  of  the  Defendants,  and  that  accordingly  he 
did  during  his  life-time  use  such  style  and  description  upon  other  ocea.sions  indis- 
criminatel\',  as  well  when  the  matter  related  to  the  said  school,  as  wlien  it  concerned 
only  the  proper  and  peculiar  benefit  of  the  college,  and  in  particular,  that  being  instru- 
mental during  his  life-time  in  procuring  certain  benefactions  to  be  made  to  the  said 
college  for  its  sole  and  absolute  benefit,  he  still  caused  the  same  to  be  made  to  them 
under  such  corporate  name  and  style  of  Governors  of  the  said  school  ;  and  the  De- 
fendants denied  that  such  provision  as  was  in  fact  intended  to  be  made  and  was  made 
for  the  election  of  scholars  to  the  said  college,  had  been  wholly  neglected  and  suffered 
to  fall  into  disuse  and  abandonment;  but  if  the  same  had  in  any  respect  fallen  into 
disuse,  the  Defendants  denied  that  it  had  been  occasioned  by  any  neglect  or  default 
of  the  Defendants,  but  they  admitted  that  the  charity  funds  (if  the  same  were  as 
the  answer  submitted  they  had  been,  and  were  in  each  and  every  year  duly  and  properly 
applied  for  the  purposes  for  which  the  said  estates  were  so  granted  as  aforesaid)  would 
be  and  were  amply  sufKeient  to  meet  the  intention  of  her  late  Majesty  Queen  Eliza- 
beth, and  of  Alexander  Nowell,  the  founder  of  the  charity,  in  the  most  extensive  and 
beneficial  manner  ;  and  that  such  intention,  if  properly  carried  into  effect  (which 
the  said  Defendants  submitted  it  had  been),  as  far  as  regarded   the  said  college  of 
[420]  Brazen  Nose,  would  be  and  has  been  productive  of  great  public  good,  and, 
as  Defendants  believed,  would  be  and  has  been  for  the  advantage,  not  only  of  the 
very  numerous  inhabitants  of  the  town  of  Middleton  and  of  its  neighbourhood,  but 
also  of  the  kingdom  at  large,  in  respect  of  the  great  public  good  which  was  derived 
from  the  diffusion  of  learning  and  the  extension  of  sound  and  liberal  education. 

The  answer  then  stated,  that  the  charity  estates  were  considerable,  but  not  of 
the  value  of  £3000  per  annum  :  that  Nowell  treated  the  chapel  of  Lyginge  as  the 
property  of  the  college  :  that  the  Defendants  were  not  intended  to  he  trustees  of 
the  estate  for  the  benefit  of  the  school  beyond  the  amount  of  the  several  stipends  : 
tliat  the  income  of  the  estates  had  been  applied  in  one  uniform  manner,  in  conformity 
with  the  general  intentof  the  grant,  and  in  furtherance  of  the  objects  thereof  :  that  the 
trust  property  had  never  been  misapplied  :  that  it  is  the  universal  practice  of  colleges, 
to  apply  for  their  general  corporate  purposes  the  surplus  arising  from  grants  to  them, 
after  payment  of  the  particular  charges  thereon,  and  that  any  interference  with  this 
rule,  established  for  centuries,  would  cause  great  confusion  and  di.stress  in  all  the 
older  colleges  of  both  universities,  and  that  such  ap])lication  ought  not  to  be  disturbed. 
The  answer  to  the  amended  information  stated,  that  in  consequence  of  a  suit 
between  the  principal  and  scliolars,  and  other  jier.sons,  respecting  the  manor  of  Upbery, 
etc  the  college  did  for  some  time,  immediately  conseipient  upon  the  death  of  Lord 
C'heyney,  receive  the  rent  of  £1)0  13s.  4d.  :  that  the  arrears  of  rent  were  remitted 
bv  the  [421]  college  to  the  tenants  at  the  request  of  Alexander  Nowell,  and  that 
scholars  were  admitted  upon  condition  that  they  should  not  be  entitled  to  any  salaries 
until  the  rents  should  be  received  by  the  college  :  that  Nowell  in  his  life-time  always 
treated  the  college  as  the  chief  object  of  his  bounty,  and  that  while  he  was  alive  the 
college,  with  his  consent,  took  the  surplus  rents,  and  applied  them  to  the  general 
purposes  of  the  college  :  that  Nowell  intended  that  the  surplus  of  the  funds  should 
be  .so  applied,  and  knew  and  approved  of  this  ajijilication  to  the  general  use  of  the 
college.  .  The  Defendants  denied  that  they  ever  applietl  the  whole  rents  in  payment 
of  the  stipends  :  and  said  that  Nowell  introduced  the  custom,  which  had  since  always 
been  followed,  of  electing  students  from  other  places  than  those  mentioned  in  the 
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letttTs  patent :  that  the  j^riiicipal  and  scholars  had  granted  leases  from  time  to  time 
of  the  manor  and  premises,  which  liad  been  renewed  on  the  jwyment  of  certain  fines, 
though  not  made  expressly  renewable  :  that  the  thirteen  scliolarshi])s  continued 
to  i)e  filled  for  some  time  with  persons  either  elected  from  the  school,  or  substituted 
according  to  the  intent  of  Kowell  :  that  for  a  considerable  time  previous  to  the  year 
1712,  there  had  been  a  great  deficiency  of  candidates,  and  about  that  year  the  principal 
and  scholars  consolidated  the  stipends  of  twelve  of  the  scholarships,  which  they  might 
have  retained  on  the  ground  of  their  being  vacant :  that  they  reserved  the  thirteenth 
as  evidence  of  the  original  stipend  :  that  109  persons  had  been  in  the  enjoyment 
of  the  charity  between  the  years  1700  and  17',)'.). 

[422]  The  letters  patent  and  the  other  documents  in  the  cause  were  produced 
under  admissions  signed  by  the  respective  solicitors  of  the  parties,  comprising  certain 
letters  (see  Note  on  p.  1002)  from  Dean  Nowell  to  Lord  Burghley,  preserved  in  the 
British  Museum. 

[423]  The  cause  was  heard  at  the  Rolls  on  the  Kith  Decemlier  18;31,  when  a  decree 
was  pronounced,  dismissing  the  information.     The  apjieal  was  against  this  decree. 

[424]  For  the  Appellants,  Mr.  Bickersteth  and  Dr.  Lushington. 

[425]  For  the  Respondents,  Sir  E.  Sugden  and  Mr.  Bethell. 

[426]  The  points  of  argument  for  the  Appellants  not  jiarticularly  noticed  in  the 
judgment  were  as  follows  : — 

The  funds  were  not  vested  in  the  college  in  their  original  corporate  character, 
but  by  a  new  name  and  creation  expressly  as  governors  of  the  school :  the  only  benefit 
given  to  or  intended  for  the  college  was  for  the  increase  of  commons  :  the  gift  of  a 
part  of  the  funds  for  a  sjiecified  purpose,  beneficial  to  the  college,  necessarily  excludes 
the  hypothesis  that  any  other  jiart  could  be  intended  for  their  own  use,  or  could  be 
so  held  and  applied  by  them  without  a  breach  of  trust ;  on  the  other  hand,  as  to  the 
stipends  payable  to  the  poor  scholars,  a  power  is  given  to  increase  them  from  time 
to  time,  and  all  the  provisions  as  to  future  property  must  apply  to  the  second  as  well 
as  to  the  first  letters  patent  :  all  the  funds  of  the  cliarity  [427]  were  not  of  the  gift  of 
Dean  Nowell,  which  displaced  the  ground  of  argument  assumed  from  his  alleged 
permission  to  divert  the  funds  from  the  uses  prescribed  by  the  letters  patent ;  but 
if  he  had  been  the  sole  benefactor  and  founder  of  the  charity  he  could  not  alter  the  con- 
ditions imposed  on  the  funds  by  the  terms  of  the  grant.  The  gift  of  the  funds  was 
the  consideration  moving  to  the  Crown  for  the  grant  made  by  the  letters  patent, — 
and  the  foundation  of  the  charity.  This  was  the  advantage  gained  by  the  donor, 
and  after  the  gift  he  could  have  no  other  powers  over  the  funds  than  such  as  were 
specially  given  by  the  charter.  The  argument  derived  from  the  danger  to  other 
colleges  is  groundless.  Their  splendour  and  dignity  ought  not  to  be  maintained  by 
the  violation  of  charters  and  breach  of  their  duties,  and  if  the  example  and  the  effect 
upon  other  eases  of  the  decision  upon  this  appeal  is  to  be  pressed  into  the  argument,  the 
reversal  of  this  decree  will  enlarge  the  sphere  and  increase  the  benefits  of  education, 
and  thereby  add  to  the  real  dignity  and  usefulness  of  the  colleges  in  all  the  universities. 

For  the  Respondents  the  argument  was  substantially  to  the  same  effect  as  set 
forth  in  the  answer. 

(July  17.)  The  Lord  Chancellor.* — This  is  a  case  of  very  great  importance  both 
in  itself  and  in  respect  to  the  principle  which  it  involves,  and  I  certainly  shall  crave 
your  Lordships'  permission  to  take  some  time  in  considering  furtliei'.  not  only  the 
very  able  and  pregnant  arguments  urged  at  the  bar,  of  which  I  [428]  have  taken 
a  very  full  note,  but  also  the  statement  in  the  information  and  answers,  and  the 
appendix  to  the  printed  cases  upon  either  side,  which  bring  the  whole  case  before  the 
Court  very  distinctly  and  very  fully. 

I  lean  very  much  to  the  argument,  that  if  this  decision  is  reversed  it  is  difficult 
to  see  how  other  decisions  upon  this  subject  should  have  been  reversed  :  but,  how- 
ever, that  is  a  question  among.st  others,  which  I  will  turn  in  my  mind.  I  also  think 
that  if  this  decision  is  reversed  it  will  be  difficult  for  some  of  the  colleges,  if  not  for 
all  the  colleges,  to  retain  the  funds  administered  by  them  according  to  their  present 
application.  Con.siderable  changes  would  be  introduced  in  what  is  understood  to 
be  the  known  rights  of  tliose  bodies  in  the  enjoyment  and  in  the  administration  of 

*  At  the  conclusion  of  the  argument. 
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the  funds  committed  to  their  charge.  It  is  alleged  that  there  is  no  discrepancy 
between  this  decision  and  the  decisions  formerly  pronounced  in  the  Court  oi  Chancery, 
and  the  possibility  of  reconciling  the  reversal  of  this  judgment  with  those  decisions 
in  the  Court  below  is  questioned.  But  the  Appellants  do  not  appear  to  go  so  far  as 
to  say  that  there  is  any  decision  in  the  C'ourt  below,  or  any  case  of  any  description, 
any  authority  whatever,  which  would  be  absolutely  repugnant  to  tlie  affirmance 
of  this  decision.  The  Respondents  have  said  that  a  reversal  would  be  to  alter  the 
decisions  already  made  in  these  cases ;  for  the  Appellants  it  is  not  contended,  as  1 
understand  the  argument,  that  the  affirmance  of  this  decision  would  involve  a 
repugnance  to  any  former  decision,  or  a  departure  from  any  principle,  recognized 
eitlier  by  dicta  or  by  the  authority  of  text  writers.  So  far  the  two  arguments  may 
be  said  [429]  to  stand  on  somewhat  different  and  considerably  unequal  grounds, — 
grounds  difl'erent  in  point  of  level,  if  1  may  so  sjaeak  ;  the  jiosition  occupied  by  the 
Kespondents  in  this  material  resjDect,  in  point  of  authority,  bemg  considerably  higher 
than  the  position  taken,  and  oandidl}'  taken,  for  they  can  take  no  other,  on  the  part 
of  the  Appellants.  These  will  be  matters  which  will  require  my  most  anxious  con- 
sideration. It  is  important  not  only  from  the  present  stake,  but  from  the  principle 
which  is  involved.  There  is  no  advantage  in  my  going  into  the  matter  at  present ; 
the  facts  are  not  such  as  require  any  investigation,  so  as  to  make  it  fit  and  proper 
to  have  counsel  on  both  sides  come  to  an  agreement  upon  them — tliey  are  admitted 
on  both  sides.  The  question  upon  the  argument  is  an  inference  from  these  facts. 
I  shall  content  myself  with  begging  your  Lordships  to  postpone  this  indefinitely. 
I  trust  1  shall  be  able  to  advise  your  Lordships  upon  it  before  the  end  of  the  session, 
but  it  shoidd  not  prevent  my  disposing  of  several  cases  which  now  wait  your  Lordships' 
judgment.  In  taking  up  one  case  before  another,  I  naturally  feel  anxious  to  dispose 
of  those  first  where  there  is  a  great  complication  of  facts  and  circumstances  ;  it  is 
highly  expedient  that  the  mind  should  be  apjjlied  to  those  cases  wliile  the  arguments 
and  statements  are  fresh  in  the  recollection  ;  but  it  is  not  so  material  in  a  case  like 
this,  where  the  question  goes  on  the  principle,  the  facts  being  admitted  :  I  shall  there- 
fore postpone  this  case  until  after  I  have  disposed  of  three  or  four  other  cases. 

(August  13.)  The  Lord  Chancellor. — The  case  of  theAttorney-General  andBrazen 
Nose  College  is  the  first  [430]  of  those  which  now  stand  in  the  list  for  judgment. 
It  was  argued  with  the  fulness  and  learning  and  ability  which  your  Lordships  are 
accustomed  to  see  applied  to  cases  at  your  Bar,  and  the  application  of  which  was 
especially  merited  by  the  importance  of  this  case,  not  only  in  itself  involving  a  con- 
siderable interest  to  the  College  but  involving  a  very  great  deal  of  principle,  which 
might  have  operated  by  way  of  precedent  in  other  cases  independent  of  its  own  im- 
portance. It  will  not  be  necessary  for  me  to  enter  very  minutely  into  the  argument, 
because,  on  the  whole,  I  agree,  without  hesitation,  in  the  decision  of  the  Court  below  ; 
nevertheless  I  shall  state  my  reasons. 

The  charity  was  founded  in  the  l-lth  of  Elizabeth,  the  11th  of  August,  loT'J,  and 
it  may  be  said  to  have  been  in  some  sort  a  joint  foundation  by  Alexander  Nowell. 
Dean  of  Saint  Paul's,  a  great  benefactor  and  one  of  the  governors  and  visitors,  and 
of  her  Majesty  Queen  Elizabeth.  The  object  of  the  foundation  was  the  restoration 
and  the  reinstatement  of  the  school  of  Middleton,  in  Lancashire,  as  a  free  grammar 
school  ;  and  this  is  effected  by  incorporating  the  master  and  the  school,  and  making 
it  a  corporate  body  by  appointing  governors  and  visitors  the  master  and  six  senior 
scholars,  fellows  of  Brazen  Nose  College,  Oxford,  and  incorporating  them  also  as 
a  body-corporate,  under  the  title  of  the  master  and  six  senior  scholars,  fellows  of  King's 
College,  Brazen  Nose,  Oxford,  governors  of  Middleton  Grammar  School.  It  then 
points  out  that  six  scholarships  shall  be  appointed  to  Brazen  Xose,  either  from  Middle- 
ton  School,  the  school  of  Whalley  in  Lancashire,  or  the  .school  of  Burneleyin  Lancashire, 
and  failing  all  these  three,  from  other  [431]  schools  in  Lancashire  ;  that  they  shall 
be  chosen  by  the  master  of  the  College  ;  and  i^ower  is  given  to  this  master  and  six- 
senior  scholars,  fellows,  the  governors  of  the  school,  with  Dean  Nowell,  during  his 
life,  and,  after  his  decease,  solely  to  make  ordinances  for  governing  the  school  and 
scholars,  and  concerning  the  stipends  and  salaries  of  the  said  masters  of  the  free 
grammar  school  aforesaid,  and  also  touching  any  thing  whatsoever  relating  to  the 
said  school  in  the  order, governance,  receiving, and  disposition  of  the  rentsand  revenues 
for  the  stipport  of  the  school  and  scholars. 
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This  is  a  very  important  part  of  the  endowment ;  for  it  appears  to  me,  upon  tlic 
authority  and  princij)le  of  adjudged  cases,  and  one  which  1  very  lately  decided  in  tlie 
Court  of  Chancery,  proceeding  on  the  same  principle,  the  Atherston  School  case,  [.'?  My. 
&  K.  u-t-lr]  in  which  1  reversed  the  judgment  of  the  Court  below,  where  due  attention 
had  not  been  given  to  such  provisions  as  appeared  to  me  of  the  utmost  possible  im- 
portance to  the  main  question  now  in  agitation  between  the  parties,  to  wit,  whether 
the  whole  is  given  to  the  school  out  and  out,  or  whether  the  school  has  only  a  charge 
upon  the  revenues  in  a.  certain  way,  but  at  the  discretion  of  the  governors,  and  whether, 
in  such  case,  the  surplus  does  not  belong  as  property  to  the  governors.  By  these 
letters  patent  rents  of  considerable  value  are  given  to  the  governors  ea  tamen  inten- 
tione,  with  this  intent,  however,  that  out  of  the  same  they  should  give  to  the  master 
twenty  marks  by  the  year  "  at  the  least,"  to  the  under  nuister  ten  marks  by  the  year 
"  at  least,"  and  to  six  poor  scholars  five  marks  by  the  3'ear,  but  not  at  the  least.  The 
minimum,  as  a  yearly  stipend,  to  [432]  the  master  and  usher  of  the  school,  respec- 
tively, is  to  be  twenty  and  ten  marks,  but  there  is  no  minimum  fixed  as  to  the  scholars. 
It  is  stated  to  be  five  marks  to  the  scholars,  and,  so  far,  I  state  this  as  operating  to  a 
certain  degree  (though  it  was  not  much  relied  on  at  the  bar)  in  favour  of  the  argument 
of  the  Respondent  ;  nevertheless  it  is  nothing  decisive,  for  it  must  be  observed  that 
these  scholars  had  nothing  to  do  with  Middleton  Grammar  School  at  all ;  nothing 
e.xclusively,  for  they  may  belong  to  Whalley  or  Burneley  ;  or  in  the  event  of  neither 
Whalley  or  Burneley  furnishing  objects  of  charity,  to  make  those  scholars  to  Brazen 
Nose  sufficient,  and  exhibitions  and  scholarships  might  be  given  to  whomsoever  (that 
has  been  the  practice  formerly)  tlie  College  should  choose. 

Then  a  liberty,  very  important  to  be  observed  upon,  is  further  given  to  hold  other 
grants  in  mortmain,  not  exceeding  £100  a  year,  for  the  support  of  the  school,  but 
not  of  the  school  alone,  but  also  for  the  support  of  the  poor  scholars  of  the  said  College 
of  Brazen  Nose.  That  is  the  second  observation  which  I  have  to  make,  as  shewing, 
distinctly,  that  the  contemplation  of  the  (Jueen  and  the  founder  was  not  confined 
to  the  school  of  Middleton  oidy,  as  it  is  now  contended  that  the  endowment  does  con- 
fine it.  During  Dean  Nowell's  life  he  acted  as  visitor,  and  he  was,  to  a  great  degree, 
the  founder  ;  and  during  the  whole  of  that  time  with  his  knowledge,  with  his  consent, 
with  his  participation,  the  surplus  was  applied  to  the  use  of  the  College,  and  even 
the  stipends  of  the  scholars,  when  there  was  a  want  of  objects,  that  is  to  say,  when 
they  could  not  get  in  any  way  six  poor  scholars,  the  funds,  originally  destined  for 
those  pool'  scholars,  were  applied  [433]  to  the  use  and  benefit  of  Brazen  Nose  College, 
without  the  least  reference  to  Middleton  School.  One  other  fact  being  stated,  I  have 
done  as  regards  the  facts  of  the  case  :  The  rents  at  that  time,  by  the  foundation,  were 
at  the  very  least  (for  that  is  the  minimum)  f  GO  13s.  4d.  a  year  ;  summing  them  up 
you  will  find  that  the  charges  upon  this  fund  were  not  £(i(;  13s.  4d.  but  £()5  3s.  4d., 
leaving  a  clear  surplus  ungiven  away,  unappropriated  by  the  foundation,  not  referred 
to  in  any  way  by  the  gift,  except  by  a  resulting  gift  to  the  donees,  the  governors, 
namely,  £1  10s.  This  is  .said  to  be  a  trifling  amount  ;  I  do  not  so  consider  it  ;  trifling 
amount  now  it  may  be,  but  of  no  such  trifling  amount  then  when  I  find  that  which 
was  £10  13s.  4d.  in  the  14th  Elizabeth  is  now  by  the  very  argument  on  the  part  of 
the  Appellants,  on  which  they  mainly  rely,  swelled  to  somewhere  between  £700  and 
£800  a  year  ;  I  must  consider  that  we  are  to  multiply  £1  10s.  by  something  like 
14  or  15,  and  tliat  brings  us  up  to  between  £20  and  £30.  It  is  therefore  not  only 
not  inconsiderable,  regard  being  had  to  the  value  of  money,  but  you  must  consider 
the  proportion  it  bears  to  the  whole  income. 

Upon  all  these  grounds,  therefore,  I  found  my  fir.st  observation,  namely,  that  this 
is  not  within  the  priaciple,  or  the  rule  of  the  Thetford  case,  [  ]  now  the 

governing  authority  in  all  such  questions.  The  Thetford  ca.se  is  reported  in  Lord 
Coke's  reports  :  it  is  also  to  be  found  reported  in  Duke,  but  not  so  correctly.  1  make 
this  remark,  because  Lord  Eldon,  in  some  of  the  charity  cases  that  came  before  him, 
commenting  on  the  Thetford  case,  is  led  into  an  error  respecting  the  nature  of  that 
case  ;  and,  upon  examination,  it  is  quite  clear  he  is  led  astray  by  [434]  having  taken 
the  ca.se  from  Duke  and  not  from  Coke  ;  thinking  that  Duke  gave  the  report  (as  he 
generally  doe.s)  in  the  same  terms  as  C'oke,  Lord  Eldon  conceived  he  miglit  safely 
take  it  there  :  it  is  accurately  given  in  Coke,  it  is  not  so  accurately  given  in  Duke  ; 
and  upon  the  difference  between  the  two  reports  hinges  almost  entirely,  in  my  opinion, 
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what  I  venture,  with  great  respect  to  that  noble  and  learned  Lord,  to  state  to  be  an 
erroneous  view  which  he  took  of  the  Thetford  case. 

The  Thetford  case  goes  on  this  principle  :  it  lays  down  that  where  nothing  is  said 
of  surplus  (for  it  is  only  in  cases  where  nothing  is  said  that  the  question  can  arise), 
then  you  may  safely  assume  that  it  is  given  to  the  charity  out  and  out,  and  not  to 
the  trustees  ;  that  is,  if  it  is  exhausted  by  the  gift  to  that  charity.  Suppose,  for 
instance,  as  in  the  Thetford  School  case,  1  gave  land  to  the  amount  of  £20  by  the  year 
(stating  the  revenue)  to  A.  and  B.  in  trust  for  the  charity  C,  if  I  give  £15  to  one,  £3 
to  another,  and  £2  to  a  third  master,  or  other  party  within  the  scope  of  the  charity, 
and  will  and  declare  that  those  three  sums  £15  a  year,  £3  a  year,  and  £2  a  year  respec- 
tively, shall  at  all  times  be  paid  to  such  persons  ;  as  those  sums,  taken  togetlier,  amount 
to  £20  which  is  all  given  to  the  trustees  A.  and  B.  for  the  use  of  the  charity,  the  rule 
of  the  Thetford  case  is  this,  that  this  exhaustion  of  the  fund  indicates  the  mind  of  the 
donor  or  the  founder's  intention,  that  the  whole  should  be  for  charity,  and  that  no 
part  should  be  beneficiary  to  the  trustees.  Such  a  disposition  raises  an  im])lied  trust 
for  the  school  quoad  any  future  contingent  surplus  ;  it  disposes  of  all  possible  surplus, 
and  leaves  no  question  of  this  description  ever  to  arise  in  such  a  case.  But  it  is  very 
[435]  different  when  instead  of  giving  £15,  £3,  and  £2, 1  give  £15  and £3,  and  leave £2 
unappropriated,  then  the  rule  of  the  Thetford  case  does  not  apply  :  as  there  is  an 
unappropriated  surplus  the  argument  fails,  and  the  principle  and  the  rule  derived 
from  that  case  fail  also.  The  surplus  of  £1  10s.  not  given,  takes  it  out  of  the  rule  of 
the  Thetford  case,  and  leaves  it  to  rest  on  the  other  and  general  principles  governing 
Such  qtie.stions. 

The  question  then  arises,  What  is  the  intention  1  I  infer  the  intention  from 
the  other  circumstances  which  I  have  already  stated,  namely,  that  Middleton  School 
is  not  the  only  object  of  the  bounty  ;  the  six  scholarships  to  Brazen  Nose  are  not  to 
be  taken  from  Middleton  School  lads  solely,  but  may  be  taken  from  Whalley  and 
Burneley,  which  are  not  mentioned  in  the  endowment,  and  failing,  Whalley  and 
Burneley  may  also  be  taken  from  other  schools.  The  other  circumstance,  of  a  similar 
description,  is  that  the  poor  scholars  of  Brazen  Nose  (quite  independently  of  Middleton, 
or  even  Whalley  or  Burneley,  or  even  Lancashire  scholars  at  all,)  are  to  receive  the 
benefit  of  the  other  lands,  to  the  amount  of  £100  a  year,  to  take  and  hold  which  in 
mortmain  licence  is  also  given. 

Another  circumstance  leading  to  the  same  conclusion  is  this,  that  the  rules,  regula- 
tions, and  ordinances  which  the  governors  are  empowered  to  make  are  perfectly 
general,  all  matters  touching  the  school  and  its  concerns  :  they  are  from  time  to 
time  to  be  varied,  and  they  are  to  be  specifically  directed  to  the  revenues,  receipt, 
management,  and  disposition  of  the  said  revenues. 

Last  of  all  comes  the  lapse  of  time  ;  250  years  have  elapsed  since  the  foundation 
of  the  school,  [436]  and  there  is  no  trace  pretended  to  be  visible  of  any  other  ajijilica- 
tion  of  the  surplus  except  to  Brazen  Nose  College.  This  may  not  be  decisive,  but 
it  is  very  strong,  and  goes  very  far  indeed,  as  I  shall  have  occasion  to  shew  in  the  next 
case  of  The  Attorney-General  r.  Hungerford  [8  Bli.  N.  S.  -137],  to  which,  therefore, 
I  adjourn  that  remark.  It  raises  not  a  bar  but  a  great  obstacle  to  any  alteration  to 
be  made  in  the  practice  respecting  the  distribution  of  the  fund.  The  Coventry  case,* 
the  case  of  The  Attorney-General  v.  The  Mayor  of  Bristol,  and  other  cases,  to  which 
1  might  refer,  both  recent  and  less  recent,  clearly  bear  out  the  principle  on  which 
this  decision  has  proceeded,  and  therefore  I  have  no  hesitation  whatever,  though 
without  costs,  in  moving  your  Lordships  tliat  this  decree  be  affirmed. 

[422]  Note. — Lefier  vf  Dean  Xotcell  to  Lord  Buryhleij,  dated  24  Jid;/,  1572. 

"  In  the  Patent  of  the  foundation  of  her  Ma""""  Scheie  of  Middleton  &  of  lier  xiij 
"  poore  Scholares  in  the  College  of  Brazen  Nose  in  Oxford  the  same  of  the  INIortniain  is 
"  not  named :  for  the  which  by  the  Advise  of  S''  Walter  Mildmay  a  blanke  was  left 
"  upon  goode  hope  that  it  would  please  her  Ma^'"  to  licence  a  large  Sum  to  be  piu'chased 
"  to  soo  goodlie  uses,  and  in  her  Ma"""  name  and  it  seemeth  of  the  remembrance  hereof 
"  noted  in  a  paper  for  y''  bono''  was  not  at  haude,  when  y''  h brought  the  patent  to 


2  Yern.  397.,  and  in  D.  P.  7  Bro.  P.  C.  235. 
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'  her  Ma'''  to  be  signed  wlierefore  1  doo  liuiiibly  beseache  your  bono'  to  linisb  this 
'  good  worke  and  at  y''  convenient  leysure  to  move  her  Ma'"'  to  license  the  same  of  one 

•  luindretli  pounds  or  so  manie  marks  at  the  leaste,  liy  me,  and  others  to  be  purchased 
'  in  IMortmane,  for  the  increase  of  the  stipends  of  the  fSchole  ^1'  &  Hushev,  &  of  the 
'  nombre  &  exhibition  of  the  said  Scholars  and  the  better  relieffe  of  the  great  companie 
'  of  that  poor  College,  and  all  to  be  done  in  her  Ma"'"  name  :  and  to  cause  the  said 

•  Mortmane  to  be  entered  in  the  lilankes  of  the  saede  Patent, — Yo'  bono''  shall  herby 

•  bynde  not  only  me  but  all  the  Inhabitants  of  that   rude  Contrie  of  Lancashire  and 

■  the  Scholars  of  the  saide  College  continually,  next  after  her  Ma"'',  to  pray  for  your 

■  hono^" 

To  the  Kight  Honble  and  my  singular  goode  Lorde,  the 
L.  Piurghlev,  Lord  Treasurer  of  Juigland. 

Indorsed  24  July  1572. 

Letter  of  Dean  jyou-ell  to  Lord  Bim-ghleij,  March  1594. 

"  May  it  please  your  Lordship  favourably  to  hear  mine  and  my  Brother  Eobert's 
'  humble  suit  who  specially  charged  me  upon  his  death-bed  to  procure  the  foundred  of 
'  ]\Lyddleton  Schole  in  the  Countie  of  Lancaster  whear  we,  iV'  other  or  brethren  were 
'  taught  in  our  Childhoode,  and  the   saide   Schole  to  be  annexed  unto  Brazen  Nose 

■  College  in  Oxford,  whear  we  were  poor  Students,  in  the  tyme  of  our  youthe,  well 
'  her  Ma""  by  yo''  Lordshipps  and  Sir  M'alter  Mildmays  coramendacon  of  my  humble 
'  suite  most  gratiously  granted  &  founded  the  Schole  bj'  [423]  the  name  of  Queene 
'  Elizabeths  free  School  in  Myddleton,  and  annexed,  and  gave  the  said   Schole  unto 

■  y'  Principal  &  Scholars  of  Brazen  Xose  College  in  Oxford  Oovernors  of  lier  Jla"" 
'  Schole  aforesaide  and  did  also  give  the  Manor  of  L'pburie  &  parsonage  of  Gillinghani 
'  impropriated  in  the  Countie  of  Kent  unto  y*"  said  College.  The  whicli  Manor  & 
'  psonage  Sir  Edward  Hobie  Knight  hath  holden  by  coler  of  a  Lease  made  by  the 
'  L.  Cheyney,  now  bye  the  space  of  fyve  years  and  more,  so  that  now  he  oweth  to  the 

■  said  College  above  eight  hundred  pounds,  for  some  redresse  whereof  the  said  College 
'  was  inforced  to  seek  their  remedye  by  the  Lawe  (&  &'  the  Letter  here  goes  into 
'  details  of  the  Suit).     By  means  of  all  which  longe  suite  and  delayes  contyning  now 

■  fyve  years  &  more,  y''  tlsaid  College  is  greatly  impoverished  &  her  ^Ma"'"  xiij  poore 
'  .Scholares  are  shortly  to  forsake  y'"  Univsitie,  &  her  Highness  free  Schole,  so  lately 
'  by  her  gratiously  founded  is  in  danger  to  be  dissolved  unlesse  it  might  please  yo' 

'  honorable  L.  by  your  Authoritie  (which  ye  said  Sir  Edward  doth  most  reverence)  to 

■  bring  him  to  some  reason :  whereby  three  hundretli  poor  Scholers  iV  Students  shall 
'  be  bounden  contynually  to  praye  for  your  good  L. 

"Martij  1594." 
To  the  Right  Honourable  my  verie  good  Lord,  the 
L.  highe  Treasurer  of  England. 


Another  Letter  of  Dean  Noioell. 

"  My  Brother  Robert  late  Attorney  of  the  Ma'"''  Court  of  Wardes  about  vi  houres 

■  before  he  dyed,  said  unto  me.  '  Forget  not  Myddleton  Schole  and  the  College  of 
lirazen  Nose,  where  we  were  brought  vp  in  our  youth  and  yf  yow  wolde  procure  any 
thynge  to  continue  with  my  Money,  yow  shall  doe  it  beste  &  most  surely  in  the 
Queens  ^Ma"""'  name,  whose  poore  (Officer  I  have  been.'  And  uppon  these  words  I 
was  occasioned  to  thinke  of  the  Foundation  of  i\Iyddleton  Schole  and  of  certain 
Scholars  to  be  chosen  out  of  that  Schole  into  the  College  of  Brazen  Nose — ther  to 
be  mayntened  with  certain  exhibition. 

"  And  fyrste  for  three  years  space,  before  I  obteyned  the  [424]  said  foundation 
I  sent  yerely  XX''  to  the  Principall  &  Fellowes  of  that  College  to  be  bestowed  upon 
VI  poor  Scholars. 

"  And  whan  by  y""  L.  &  S'  Walter  ]\Iildmays  meanes  I  had  obtained  the  foundation 
of  the  Schole,  her  jSlaiestie  most  gratiously  and  bounteously  gyving  frcly  that  XX" 
yerely  for  ever  which  I  would  have  purchased  of  her  .Ma"''  I  was  thereby  more 
inflamed  to  go  through  with  that,  which  I  fyrst  inteniled  wherefore  to  that  purpose 

■  I   purchased  in  reversion    of    the    L.    Chovne\'   the   Jlanor  of   Up]ieburv   with    the 
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"  pai'soiiagi!  of  (iillinghnm  in  the  Couiitie  of  Kent  which  is  worth  one  huntti'eth  marks 
"  or  more  yerely  :  for  tlie  wliich  I  paid  my  Lord  IX.  C.  lih.  witli  a  purse  of  XL"  to  my 
"  ladie  for  her  consent. 

"  And  for  that  my  L.  Cheny  iiath  reserved  unto  him  sellfe  the  rente  dnryng  hys 
"  Heffe,  I  prayed  M'  Aiiditor  Tooke  who  in  conson  of  a  lease  of  Esyndon  in  the 
"  Countye  of  Hertford  was  contented  to  pay  me  yearly  tlie  XV"  for  the  space  of  XVI 
"  years  to  assure  the  same  unto  the  College  of  Ilrazen  X^ose  which  I  do  yerely  make  u]) 
"  to  the  Somme  of  XX''  to  the  use  of  VI  poor  Scholars  in  the  saide  College  named  in 
"  the  foundation  Queenes  Elizabeth  Scholars. 

"  I  have  dealte  with  my  L.  Cheny  to  purchase  hys  Interest  for  term  of  his  lieffe 
"  that  I  might  put  the  College  in  full  possession  as  well  of  the  rent  as  of  the  Lands 
"  which  yf  I  could  compasse  this  should  be  XIII  Scholars  found  in  Brazen  Nose  and 
"  the  Ilusher  of  the  School  hys  Wages  should  be  mavde  upp  X''   which  is  vet  but  VI'' 

"  VHP  iiir'. 

"  I  had  also  buylded  ere  now  a  fayre  Scholehouse  with  lodgyngs  for  the  Schole 
"  AP  &  Husher  savying  that  youge  iP  Ashton  Lord  of  Myddleton  beynge  under  that 
"  Age  can  make  no  Assurance  of  the  Grounde,  wherupon  to  buylde  the  same  I  will 
"  bestow  or  leave  to  that  vse  whitli  the  College  vppon  bonde  vf  I  die  before,  two 
"  hundreth  marks  at  the  leaste." 

"  And  I  payed  to  Mr.  Henrie  Poole  of  Dally  in  Leicestershyre,  who  made  a  title  to 
"  the  said  esyndon  for  hys  interest  CXX  lilj.  And  for  that  tlie  Lower  Chambres  of 
"  the  College  were  damposhe  and  unholsome  being  unboorded,  I  caused  the  same 
"  throghly  to  be  boorded  which  cost  above  XL  lib.  The  mortraaynes,  fines,  licence  of 
"  alienation,  fees,  fine,  and  [425]  recoverie  of  Uppberry  and  Cyllyngham  wrytinge  in 
"  sette  hand  of  the  frudation  and  twoe  exemplifications  under  the  great  scale  with 
"  other  writyngs,  cost  above  one  .hundreth  pounds,  as  I  have  in  particulars  to  showe." 

In  the  same  letter  also  there  is  the  following  erratum,  viz.: — "  for  the  which  I  paid 
"  my  L.  IX.  oh.  and  X.  li. ;  "  whereas  the  original  is  "  for  the  which  I  paid  my  Lord 
"  IX.  C.  lib.  meaning  £900  sterling." 

The  following  Letter  or  Petiti(.)n  of  Dean  Xowell,  also  formed  part  of  the  Respon- 
dents' evidence : — 

"  My  humble  dutie  to  your  honorable  Lordshipp  remembered,  might  it  jilease  the 
"  same  favimrably  to  hear  mine  and  my  brother  Robert's  some  time  attorney  in  the 
"  Court  of  Wardes  his  humble  suite  in  his  last  Will  and  Testament,  by  the  wordes 
"  written  in  this  schedule  enclosed,  who  specially  charged  me  uppon  his  deatli-bed  to 
"  procure  the  foundred  of  Myddleton  Schole  in  the  County  of  Lancaster,  whear  we  and 
"  other  our  brethren  were  taught  in  our  childhoode,  ami  the  said  Schole  to  be  annexed 
"  unto  I!razennose  College  in  Oxford,  whear  we  were  poor  students  in  the  time  of  our 
"  youthe,  which  her  Majestie  by  your  Lordshipps  and  Sir  Walter  Mildniaye's  com- 
"  mendation  of  my  humble  suite,  most  graciously  granted  :  and  founded  the  .schole  by 
"  the  name  of  Queene  Elizabeth's  Free  Schole  in  Myddleton,  and  annexed  I  gave 
"the  said  Schole  unto  the  Principal  and  Scholars  of  Brazennose  College  in  Oxford, 
"  Governors  of  her  ilajestie's  Schole  aforesaid,  and  did  also  give  the  Manor  of  Upburie 
"  and  Parsonage  of  (iillingham,  unjirojiried  in  the  countee  of  Kent  unto  the  said 
"  College.  The  which  Manor  and  Parsonage  Sir  Edward  Hobie,  Knt.,  hath  holden 
"  by  coler  of  a  lease  made  by  the  Lord  Cheyney  now  bye  the  space  of  fyve  years  and 
"  more,  so  that  now  he  oweth  to  the  .said  College  above  eight  liundreth  poun<ls,  for 
"  some  redresse  whereof  the  said  College  was  inforced  to  seek  their  remedye  by  the 
"  lawe,  and  dyd  bringe  an  action  against  him  in  ye  Court  of  Common  Pleas  for  ]ite  of 
"  ye  said  avverages  to  the  value  of  V.  C.  lib.  An<l  when  he  for  lacke  of  appearance 
"  was  at  the  poynt  of  outlawrie,  one  \\^ebb,  as  Attorney  for  the  said  Sir  Edward, 
"  [426]  appeared  for  him.  And  after  when  the  judgment  was  past  agaynst  Sir 
"  Edward,  ye  said  Webb  in  open  Court  uppon  his  Oathe  denyed  that  he  had  any 
"  warrant  so  to  appeare  for  hym  and  thereby  hath  overthrowne  their  long  and  charg- 
"  able  suite  in  lawe.  By  means  of  all  whicli  longe  suite  and  delayes  contynuing  now 
"  fyve  years  and  more,  ye  said  College  is  greatly  impoverished,  and  her  ^fajestie  XIII 
"  teen  poore  Scholares  are  sJiortly  to  forsake  ye  Univ.sstie,  and  her  Highness'  Free 
"  Schole,  so  lately  by  her  gratiously  founded  is  in  danger  to  be  dissolved,  unlesse  it 
"  might  please  your  honourable  L.  by  your  authoritie  (which  ye  said  Sir  Edward  doth 
"  most  reverence)  to  bring  him  to  some  reason  whereby  three  liundreth  poore  Scholars 

1004 


A.-G.  V.  HUNGERFORD  [1834]  VIII  BLIGH  N,  S. 

and  Students  shall  bo  boundeu  oontinually  to  pray  for  your  good  L,  unto  Almiglitv 
(lodd  who  have  ye  same  and  all  yours  in  His  most  blessed  koepingc  and  protection. 
'■  To  the  riiitlit  honourable  my  verie  i,'Ood  Lord  the 
L.  hiijhe  Treasurer  of  England." 


Your  honourable  LorJshipps  humble  at  comamlent 


Marti  i  1594. 
Alkxandeb  Nowell." 


[437]   IltELAND. 

COUUT  OF  CHANCKI.'Y. 


The  Eiglit  Honourable  Fraxcis  Blackbuene,  His  Majesty's  Attorney-Geueral 
for  Ireland,  at  the  relation  of  William  Charles  Quin,  Esq.  Secretary  to 
the  Commissioners  of  Education  in  Ireland, — Appellant ;  Thomas 
William  Hungeufokd,  George  Charles  Jeffries,  C.  H.  Saint  John 
Earl  O'Neill,  John  L.  Broderick,  Henry  Earl  of  Shannon,  George 
Viscount  Middleton,  The  Eight  Eev.  Samuel,  Lord  Bishop  of  Cork, 
Thomas  Poole,  Esq.,  and  the  Commissioners  of  Education  in  Ireland, — 
Respondents  [1834]. 

[Mews'  Dig.  iii.  270.     S.C.  2  CI.  &  F.  3.57.     See  A.-G.  v.  Pilgrim,  1810,  12  Beav.  57  ; 
and  Magdalen  College,  Oxford  v.  A.-G.,  1857,  G  H.  L.  C.  189.] 

In  the  year  1710,  lands  in  Ireland,  having  recently  before  thej-  were  vested 
■  in  trustees  for  a  charity  been  let  for  £100  per  annum,  wlueh  as  far  as  ap- 
peared was  a  fair  rent,  were  leased  by  the  tru.stees  at  the  same  rent,  for  a 
term  of  three  lives,  upon  a  premium  of  £300,  with  a  covenant  for  perpetual 
renewal  upon  the  dropping  of  a  life,  paying  £25  for  each  renewal.  In 
1782  the  lease  was  renewed  upon  payment  of  the  fine. 

Upon  information  filed  to  rescind  the  lease  :  Held,  under  the  circumstances, 
the  state  of  Ireland  at  the  date  of  the  original  lease,  the  practice  of  the 
country  relating  to  such  leases,  and  the  long  aecpuescence,  that  the  interest 
of  the  lessee  ought  not  to  be  disturbed. 

[438]  Elizabeth  Countess  of  Orkney,  before  lier  marriage  with  George  Earl  of 
Orkney,  by  indentures  of  lease  and  release,  bearing  date  on  the  22dand  23d  days  of 
November,  in  the  year  )  095,  and  made  between  the  Countess,  by  the  name  of  Elizabeth 
Villiers.of  the  city  of  Westminster,  spinster,  of  the  first  part;  the  said  Earl,  by  his  then 
name  of  the  Honourable  George  Hamilton,  of  the  second  part;  and  the  Eight  Honour- 
able Edward  Lord  Viscount  Villiers,  eldest  brother  of  the  said  Elizabeth  Villiers,  and 
Thomas;Broderick,  Esquire,  of  the  third  part,  conveyed  to  Lord  VLscount  Villiers  and 
Thomas  Broderick,  and  their  heirs,  all  her  estates  in  the  kingdom  of  Ireland,  with  the 
appurtenancfts,  upon  the  several  trusts  and  to  the  intents  and  purposes  declared  in 
and  by  one  indenture  tripartite,  bearing  even  date  therewith,  and  made  by  and  between 
the  same  parties. 

By  the  indenture  so  referred  to,  it  was  declared  and  agreed  as  to  the  several  honours, 
manors,  lands,  tenements,  and  hereditaments  therein  mentioned,  whereof  the  lands 
and  hereditaments  herein-after  named  were  parcel,  that  the  said  Lord  Viscount 
Villiers  and  Thomas  Broderick,  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  should  from  time  to  time,  and  at  all  times  thei'eafter,  grant  and 
convey  the  same  to  such  uses  and  purposes,  and  subject  to  such  charj^es,  provisions, 
conditions,  limitations,  and  pt)wer  of  revocation  and  limitation  of  new  uses  and  estates 
as  she  the  said  Elizabeth  Villiers  from  time  to  time,  whether  under  coverture  or  sole, 
by  any  writing  or  writings  by  her  signed  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  [439]  signed  and  attested  as  afore- 
said, sliould  direct  and  appoint. 
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By  indentuios  nf  lease  and  release,  the  release  bearing  date  the  23d  day  of  October 
in  the  year  lO'JIi,  made  between  the  said  (!eorge  Earl  of  Orkney  of  the  first  part,  the 
said  Ehzabeth  Countess  of  Orkney,  his  wife,  of  the  second  part,  the  said  Lord  Viscount 
Villiers  and  Thomas  Broderick  of  the  third  part,  and  Allan  Broderick,  Esquire,  then 
His  Majesty's  Attorney-CJeneral  in  Ireland,  and  Lauience  Clayton,  Esquire,  of  the 
fourth  part,  reciting,  amongst  other   things,  that  the  said  Countess  was  resolved 
to  erect  and  found  a  school-house   witli    all    suitable  conveniences  in  the  town  of 
Middleton,  in  the  barony  of  Imokelly  and  county  of  Cork,  and  to  establish  a  free- 
school  there,  and  to  endow  the  same  with  a  jicrpetual  maintenance  for  the  education 
of  youth,  with  exhibitions  to  be  allowed  to  certain  persons  at  the  university  who 
should  have  their  education  at  the  said  school,  according  to  such  rules,  statutes,  and 
ordinances  as  the  said  Countess  should  make,  or  in  case  of  her  not  doing  so,  as  the 
greater  number  of  the  governors  of  the  said  school  should  make  ;  and  that  in  the 
mean  time  the  said  persons,  or  the  major  part  of  them,  should,  when  the  said  school 
was  in  readiness  for  the  reception  of  scholars,  or  sooner  if  they  should  see  occasion, 
appoint  a  head  schoolmaster  of  the  said  school,  and  an  usher  under  him,  and  a  master 
to  teach  to  write  and  cast  accounts,  unless  the  said  governors,  or  the  major  part  of 
them,  should  find  out  a  person  qualified  to  undertake  both  the  said  employments 
of  usher  and  writing  master  ;  and  that  after  the  expenses  of  building  the  said  school- 
house,  out-houses,  and  other  convenience,?  [440]  should  be  paid,  there  should  be  yearly 
paid  to  the  schoolmaster  the  sum  of  £100,  to  the  usher  the  sum  of  £'20,  to  the  person 
who  should  teach  writing  and  casting  accounts,  whether  the  same  person  that  was 
usher,  or  another,  the  sum  of  £20,  and  that  the  sum  of  £10  per  annum  should  be 
laid  by  every  year  as  a  fund  for  repairs  to  the  school-house  and  other  houses,  and  for 
contingent  charges,  and  that  the  sum  of  £50  per  annum  should  be  paid  as  exhibitions 
to  scholars  at  the  university,  who  had  been  educated  at  the  said  school,  in  such  pro- 
portions and  for  so  long  time  as  the  major  part  of  the  governors  for  the  time  being 
should  direct,  no  one  exhibition  to  exceed  £15  per  annum  ;  and  until  there  should 
be  such  scholars  who,  in  the  judgment  and  opinion  of  the  major  part  of  the  governors, 
should  be  deserving  of  such  allowance,  the  same  should  be  employed  for  such  other 
charitable  uses  and  purposes  in  the  said  town  of  Middleton,  or  near  the  same,  or  else- 
where within  the  said  kingdom  of  Ireland,  as  to  the  said  governors  for  the  time  being, 
or  the  greater  part  of  them,  should  seem  best;  and  that  in  the  first  place  the  rents, 
issues,  and  profits  of  the  said  lands  and  premises  should  then  immediately  go  and 
be  applied  towards  the  purchasing  and  preparing  a  fit  and  convenient   place  and 
materials  necessary  for  erecting  a  school-house  and  other  fitting  houses  and  conven- 
iences for  the  master,  usher,  and  boarders,  and  for  and  towards  the  building  the  same 
in  such  part  of  the  said  town  of  Middleton,  and  after  such  manner  and  form,*  as  she 
the  said  Countess,  or  such  other  person  or  persons  whom  she  had  or  should  depute 
for  that  purpose,  should  order  and  direct  :  It  is  by  said  last-mentioned  indenture 
of  release  witnessed,  that  for  the  purposes  [441]  therein  mentioned  she  the  said 
Elizabeth  Counters  of  Orkney,  with  tlie  concurrence  of  the  said  Earl  her  then  husband, 
according  to  the  said  power  to  her  reserved,  and  by  virtue  of  all  and  every  other 
powers  and  authorities,  did  thereby  declare,  limit,  and  appoint  that  the  said  Edward 
Lord  Viscount  Villiers  and  Thomas  Broderick,  and  the  survivor  of  them,  his  heirs 
and  assigns,  should  and  might  grant  and  convey  unto  the  said  Allan  Broderick  and 
Laurence  Clayton,  and  their  heirs,  her  said   estates  in  Ireland  by  the  name  and 
description  of  the  towns  and  lands  of  Dowlas  alias  Dringas,  containing  by  estima- 
tion 257  A.  1  R.  8  p.  ;  the  lands  of  Ballylehortig,  containing  by  estinuition  114  a. 
1   K.   14  p.  ;  tlie  lands  of  Ballyrenegan,  containing  by  estimation  39.'5  A.  0  R.  14  P.  : 
the  lands  of  Ballynemaule.  containing  by  estimation  1().'5  A.  0  R.  32  P.  ;  the  lands  of 
Ballydonagha.  containing  by  estimation  40  A.  2  R.  4  P.  :  and  the  lands  of  Tullaghloane 
alms  Tidlaghlane,  containing  by  estimation  04  A.  3  R.  24  P.  ;  all  which  said  lands  and 
premises  are  situate  in  the  barony  or  baronies  of  Kinnelea  and  Kirrecurry.  in  the  said  . 
county  of  Cork  ;  and  all  other  tlie  towns  and  lands  within  the  said  barony  or  baronies 
formerly  leased  to  Sir  Jolin  Meade,  Knight,  by  the  then  late  King  James  the  Second, 
when  Duke  of  York,  at  the  rent  of  £100  per  annum  ;  and  also  the  towns  and  lands 
and  hereditaments  of  Kilgobbin  and  Ballyscobeg,  situate  in  the  barony  of  Carbery 
and  county  of  Cork,  containing  by  estimation  851  A.  ;  and  all  the  other  towns  and 
lands  within  the  said  barony  of  Carbery  formerly  let  unto  William  Woith,  Esq.  by 
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tlie  then  late  King  James  the  Secoiul,  when  Duke  df  York,  at  the  yeai'ly  rent  of  XlOl  ; 
to  hold  the  same,  with  tlie  appurtenances,  [442]  to  the  said  Allan  Broderick  and 
Laurence  Clayton,  their  heirs  and  assigns  for  ever  ;  but  upon  trust  from  time  to  time 
for  ever  to  dispose  of  all  the  rents  and  profits  thereof  towards  the  purchasing  and 
providing  a  convenient  place  and  materials  for  the  hviildiiig  of  a  school-house  and 
other  fitting  houses  and  conveniences  for  a  master  and  the  usher,  and  for  tlie  reception 
of  boarders  and  scholars,  and  such  other  suitable  accommodations  and  buildings 
within  the  said  town  of  Middleton,  and  in  such  manner  and  form,  as  should  from 
time  to  time  be  ordered  and  directed  by  the  said  Countess,  or  by  such  person  or  persons 
as  sliould  be  nominated  by  the  said  Countess  for  that  purpose  ;  and  after  the  said 
school  and  school-house  and  other  buildings  and  accommodations  should  be  finished, 
and  the  charges  thereof  fully  satisfied,  then  for  and  towards  the  payment  and  discharge 
of  the  respective  allowances,  salaries,  and  pensions  therein  and  herein  before  men- 
tioned ;  and  the  said  Countess  of  Orkney  did  thereby  appoint  the  said  Thomas  Brod- 
erick to  frame  models  and  contract  for  ground,  materials,  and  other  necessaries,  and 
to  do  all  other  things  in  order  to  the  finishing  the  said  school-house  and  out-houses 
and  conveniences  at  Middleton  aforesaid,  and  she  tliereby  directed  that  the  rents, 
issues,  and  profits  of  the  said  premises  should  be  paid  to  him,  or  to  such  otlier  person 
as  he  should  depute  for  that  purpose  ;  and  the  said  Countess  did  thereby  further 
direct  and  appoint  that  the  said  George  Earl  of  Orkney,  WiUiam  Earl  of  Inehiquin, 
Thomas  Broderick,  Laurence  Clayton,  Allan  Broderick,  and  Samuel  Maynard,  Esq. 
and  Lieutenant  Peter  Bettesworth,  and  their  heirs,  together  with  the  Bishop  of  Cork 
and  the  Sovereign  of  Middleton  for  the  [443]  time  being,  should  be  governors  of  the 
said  school,  and  the  revenues  thereof,  and  that  they  or  their  successors,  or  the  major 
part  of  them  who  should  happen  to  be  present  there  from  time  to  time,  in  case  the 
said  Countess  should  not  frame  and  establish  orders  and  rules  for  the  government 
of- the  said  school,  and  the  disposition  of  the  revenues  of  the  said  estates,  should  make  , 
such  rules  and  regulations  from  time  to  time  as  they  should  find  convenient,  and 
that  the  Bishop  of  Cork  and  the  Sovereign  of  Middleton  for  the  time  being  should 
be  always  governors  of  the  said  school  and  revenues  ;  and  that  upon  the  death  of 
any  of  the  said  governors,  the  major  part  of  the  surviving  governors  happening  to 
be  present  should  elect  a  new  governor  or  governors  in  their  place  :  And  the  said 
indenture  further  witnessed,  that  the  said  Edward  Lord  Viscount  Villiers  and  Thomas 
Broderick,  in  pursuance  of  the  before-mentioned  directions  of  the  said  Countess  of 
Orkney,  and  in  execution  of  the  trusts  in  them  reposed,  did  grant  and  convey  unto 
the  said  Allan  Broderick  and  Laurence  Clayton  the  said  towns,  lands,  tenements, 
hereditaments,  and  premises,  to  hold  the  same  unto  them  and  their  heirs  and  assigns 
for  ever,  to  the  intents  and  purposes  and  upon  the  trusts  therein  specified. 

The  deeds  did  not  appear  to  have  been  enrolled,  and  could  not  be  found. 

By  an  indenture  of  release  bearing  date  the  '2Gth  of  March,  1703,  made  between 
Sir  Cyril  Wick,  Knight,  Francis  Annesley,  John  Baggs.  John  Trenchard.  John  Isham, 
Henry  Langford,  James  Hooper,  John  Carey,  Sir  Henry  Sheare,  Knight,  Thomas 
Harrison,  William  Fellows,  and  Thomas  Rawlings,  surviving  trustees  nominated 
and  appointed  for  [444]  putting  in  execution  the  powers  and  authorities  enacted 
in  and  by  a  then  late  act  of  parliament  made  in  England  in  the  eleventh  and  twelfth 
years  of  the  reign  of  King  William  the  Third,  entitled  "  An  Act  for  granting  an  Aid 
"  to  His  ^lajesty  by  Sale  of  the  forfeited  and  other  Estates  and  Interests  in  Ireland, 
"  and  by  a  Land  Tax  in  England,"  for  the  several  uses  and  purposes  therein  mentioned, 
of  the  one  part,  and  the  before  named  Allan  Broderick  and  Laurence  Clayton, 
of  the  other  part,  after  in  part  reciting  the  said  several  deeds,  and  also  reciting  that 
the  said  lands,  tenements,  hereditaments,  and  premises  in  and  by  the  said  deed  of 
■23d  of  October,  1096,  granted  and  conveyed  to  the  said  Allan  Broderick  and  Laurence 
Claj'ton,  and  their  heirs,  being  part  of  the  inheritance  called  the  private  estate  of  his 
then  late  Majesty  King  James  the  Second,  were  amongst  other  lands  by  the  said 
act  of  Parliament  vested  in  the  said  Sir  Cyril  Wick,  Francis  Annesley.  John  Baggs, 
and  the  other  persons  therein  named  trustees,  to  the  several  uses  and  upon  the  trusts 
in  the  .said  act  particularly  mentioned,  and  that  all  grants  before  made  thereof,  or  any 
part  thereof,  by  liis  said  then  late  Majesty  Kins  William,  to  anv  other  person,  were 
made  void  ;  and  further  reciting,  that  by  one  otlier  act  made  in  England  in  the  first 
year  of  the  reign  of  her  then  Majesty  Queen  Anne,  for  relief  of  Francis  Spring  and 
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other  Protestant  tenants  of  the  forfeited  estates  in  IreUmd,  in  respect  of  the  real  im- 
provements, and  for  confirming  a  Protestant  settlement  at  PortarHngton,  and  of 
a  charity  at  Middleton  in  the  county  of  Cork,  and  other  purposes  :  It  was  amongst 
other  things  enacted,  that  the  said  trustees,  or  any  seven  or  more  of  them,  were 
thereby  [445]  required  to  make  good  and  sufficient  conveyances  of  all  and  singular 
the  premises  with  their  appurtenances  unto  the  feoffees  therein  mentioned,  and  their 
heirs,  to  the  uses  in  the  said  conveyance  made  by  the  Countess  of  Orkney  mentioned, 
they  the  said  Sir  Cyril  Wick,  Francis  Annesley,  John  Baggs,  and  the  other  trustees 
therein  and  herein  before  named,  did,  by  the  last  mentioned  indenture,  release  and 
confirm  unto  the  said  Allan  Broderick  and  Laurence  Clayton,  and  their  heirs,  the 
.said  towns,  lands,  tenements,  hereditaments,  and  premises  granted  and  conveyed 
by  the  said  recited  indenture  of  release  of  the  '23d  of  October,  1G9(),  to  hold  the  same 
unto  them  and  their  heirs  and  assigns  for  ever,  to  the  intents  and  purposes  therein 
and  herein  before  declared  and  limited. 

Allan  Broderick  and  Laurence  Clayton  accepted  of  the  trusts  so  as  aforesaid 
vested  in  them  by  the  said  indentures  of  the  23d  of  October,  1696,  and  26th  of  March, 
1703,  and  entered  into  the  possession  or  receipt  of  the  rents,  issues,  and  profits  of 
the  said  lands,  tenements,  hereditaments,  and  premises,  and  erected  a  school-house 
and  other  necessary  buildings  as  directed  by  the  said  Countess  of  Orkney  in  the 
deed  of  the  23d  of  October,  1696,  and  a  head  master,  an  usher,  and  a  writing  master 
were  appointed  by  the  governors  of  the  school,  or  the  major  part  of  them,  and  the 
school  was  carried  on  for  many  years  in  the  manner  directed  by  the  deed. 

On  the  19th  day  of  October  in  the  year  1710,  a  lease  was  made  and  executed  by 
and  between  the  said  Allan  Broderick  and  Laurence  Clayton,  under  the  description 
of  trustees  appointed  by  the  deed  of  the  Earl  and  Countess  of  Orkney  for  erecting 
[446]  a  free-school  at  Middleton,  of  the  one  part,  and  Francis  Daunt,  Gentleman, 
of  the  other  part  :  whereby  the  said  Allan  Broderick  and  Laurence  Clayton,  in  con- 
sideration of  the  sum  of  £300  sterling  to  them  paid  as  a  fine  by  the  said  Francis 
Daunt,  and  of  the  rents  and  covenants  in  the  said  lease  reserved,  did  demise  and  set 
unto  the  said  Francis  Daunt,  the  said  towns  and  lands  of  Ballyregane,  Clagheen, 
Dirrinagash,  Ballinamaule,  and  Ballynvenertigg,  containing  by  common  estimation 
four  plough  lands  with  the  appurtenances,  to  hold  the  same  unto  the  said  Francis 
Daunt,  his  heirs,  executors,  administrators,  and  assigns,  for  the  life  and  lives  of 
Richard  Daunt  and  William  Daunt,  sons  of  the  said  Francis  Daunt,  and  the  life  of 
one  Henry  Daunt,  and  of  the  survivor  and  survivors  of  them,  at  the  yearly  rent  of 
£100  sterling,  payable  half  yearly,  on  the  days  and  times  and  in  the  manner  therein 
mentioned,  and  which  said  lease  contains  a  covenant  on  the  part  of  the  said  Allan 
Broderick  and  Laurence  Clayton,  their  heirs  and  assigns,  to  renew  the  said  lease 
from  time  to  time  for  ever,  on  the  payment  of  the  sum  of  £25  as  a  renewal  fine  on 
the  fall  of  each  life  and  that  the  .said  Allan  Broderick  and  Laurence  Clayton  stood 
seised  of  no  other  estate  therein  than  that  which  passed  unto  them  by  virtue  of  the 
said  conveyance  made  by  the  said  Earl  and  Countess  of  Orkney  to  them  as  trustees 
for  erecting  the  free-school  at  Middleton,  which  was  confirmed  by  the  said  then  late 
act  of  Parliament. 

By  another  indenture  of  lease,  dated  the  2(;th  day  of  April  in  the  year  1712, 
Allan  Broderick  and  Laurence  Clayton  demised  the  residue  of  the  lands  to  one 
Thomas  Hodges  and  William  Ware,  [447]  and  their  heirs  for  three  Hves,  with  a 
like  covenant  for  perpetual  renewal  at  the  like  rent  of  £100  a  year. 

Francis  Daunt,  under  the  befoi'e  mentioned  lease,  entered  into  the  possession 
of  the  lands  and  premises  thereby  demised  to  him,  and  he  and  those  deriving  under 
him  continued  to  enjoy  the  same,  and  paid  the  rent  reserved  by  the  lease  to  the  per- 
sons from  time  to  time  authorised  to  receive  the  same. 

The  several  persons  named  as  governors  died,  leaving  George  Earl  of  Orkney 
the  survivor,  and  after  his  death,  George,  then  Lord  Viscount  Middleton,  was  duly 
elected  a  governor  in  his  place,  and  the  Right  Honourable,  then  Lord  Shannon, 
Lord  Inchiquin,  Lord  Viscount  Middleton,  Henry  Lord  Boyle,  afterwards  Earl  of 
Shannon,  and  the  then  Lord  Bishop  of  Kilmore,  were  at  different  times  duly 
appointed  to  be  governors  upon  the  death  of  other  governors  according  to  the 
provisions  of  the  deeds.  And  Henry  Earl  of  Shannon  and  George  Lord  Viscount 
Middleton  were  the  onl}'  persons  appointed  who  were  living. 

1008 


A.-n.  V.   HUNCERFORD  [18:34]  VIII  BLIGH  N.  S. 

Allan  Broderick  survived  LauiTUce  Clayton,  and  bocanio  seised  (if  the  reversion 
of  and  in  the  said  lands  and  premises,  and  was  afterwards  created  Lord  Viscount 
Middleton. 

By  an  indenture,  bearing  date  on  the  loth  of  dune  in  the  3ear  17S2,  and  made 
by  and  between  George  Charles  Jefi'reys  by  his  guardian  Arabella  Jofl'reys  of  the 
city  of  Dublin,  widow,  John  O'Neill,  then  of  Shanes  Castle,  in  the  county  of  Antrim, 
Esquire,  afterwards  the  Right  Honourable  John  Lord  Baron  O'Neill,  and  tin- 
Reverend  Laurence  Broderick.  Doctor  of  Divinity,  and  Jane  Broderick  his  wife,  [448] 
of  the  one  part ;  and  (4eorge  Daunt  and  William  Fuller  Daunt,  Ksquires,  of  the  other 
part  ;  after  reciting  the  lease  of  the  i;)th  of  (October,  1710,  and  that  the  fee,  simple 
and  inheritance  of  the  said  lands  and  premises  was  then  vested  in  the  said  George 
Charles  Jefi'reys,  John  O'Neill,  and  Jane  Broderick  as  the  heirs-at-law  of  the  said 
Lord  Middleton.  who  had  survived  the  said  Laurence  Clayton,  and  that  the  estate 
and  interest  of  the  .said  Francis  Daunt  had  become  vested  in  the  said  George  Daunt 
and  William  Fuller  Daunt,  who  were  then  entitled  to  the  said  lands  and  premises, 
and  to  the  benefit  of  the  covenant  for  renewal  contained  in  the  said  leases  ;  they  the 
-said  George  Charles  Jefi'reys,  John  O'Neill,  Laurence  Broderick  and  Jane  his  wife, 
for  and  in  consideration  of  the  said  sum  of  £25  as  a  renewal  fine,  and  for  the  other 
considerations  therein  mentioned,  demised,  granted,  and  set  the  said  several  towns, 
lands,  hereditaments,  and  premises  comprised  in  the  said  lease  of  the  19th  of  October, 
1710,  with  their  appurtenances,  unto  the  said  George  Daunt  and  William  Fuller 
Daunt,  their  heirs  and  assigns,  for  the  lives  and  life  of  the  said  George  Daunt  and 
William  Fuller  Daunt,  and  CJeorge  then  Prince  of  Wales,  afterwards  King  George 
the  Fourth,  and  the  survivors  and  survivor  of  them,  at  and  under  the  said  yearly 
rent  of  £100,  and  the  indenture  contained  a  covenant  for  the  perpetual  renewal  ot 
the  lease  on  payment  of  a  fine  of  £25  on  the  fall  of  each  life. 

CJeorge  Daunt  and  William  Fuller  Daunt,  continued  from  the  date  and  execution 
of  the  last-mentioned  lease  or  renewal  in  the  receipts  of  the  rents,  issues,  and  profits 
of  the  lands  and  premises  therein  comprised  during  their  respective  lives,  and  [449] 
George  Daunt  having  died  on  the  5th  of  May,  1814,  all  his  estate  and  inheritance 
in  the  lands  and  premises  became  legally  vested  in  William  Fuller  Daunt,  who  con- 
tinued seised  and  possessed  thereof  during  the  term  of  his  life.  William  Fuller  Daunt 
died  in  the  year  1815,  and  thereupon  the  lands  and  premises,  and  all  the  estate,  term, 
and  interest  of  William  Fuller  Daunt  thereto,  became  vested  in  his  only  child  and 
heiress-at-law,  Joanna  Hungerford  otherwi.se  Daunt,  the  wife  of  Thomas  Hunger- 
ford,  Esquire.  Joanna  Hungerford  died  in  the  year  1825,  leaving  Thomas  William 
Hungerford,  her  only  child  and  heir-at-law,  who  thereupon  claimed  to  be  seised 
of  the  lands  and  premises,  and  to  be  entitled  to  the  benefit  of  the  covenant  for 
renewal  contained  in  the  lease  of  the  I'Jth  of  October,  1710,  and  he  accordingly 
entered  into  and  contiinied  in  the  receipts  of  the  rents  and  profits  of  the  lands  and 
premises. 

The  surviving  governors  of  the  school  were  the  Right  Honourable  Henry  Earl 
of  Shannon,  George  Viscount  Middleton,  the  Right  Revererul  Samuel  Kyle,  now 
Bishop  of  Cork,  and  Thomas  Poole,  Esquire,  Sovereign  of  Middleton. 

The  Appellant,  on  the  Itith  day  of  April.  1828,  exhibited  his  information  in  the 
High  Court  of  Chancery  in  Ireland,  against  Thomas  William  Hungerford,  George 
Charles  Jefi'reys,  Charles  Henry  St.  John  Earl  O'Neill,  John  Laurence  Broderick, 
Henry  Earl  of  Shannon,  George  Viscount  Middleton,  the  Right  Reverend  Sanuicl 
Lord  Bishop  of  Cork,  Thomas  Poole,  Esquire,  Sovereign  of  Middleton.  and  the  com- 
missioners of  education  in  Ireland,  thereby  stating  the  several  matters  herein-before 
mentioned  and  particularly  that  from  the  [450]  smallness  of  the  reserved  rents  in 
the  two  leases,  the  exhibitions  to  scholars  from  the  school,  many  years  ago,  were 
greatly  diminished  in  number  and  amount,  and  for  .some  years  past  had  been  entirely 
given  up,  and  the  £50  provided  for  the  same  by  the  said  deed  had  been  from  time 
to  time  applied  to  the  repair  of  the  school-house  and  buildings  along  with  the  yearly 
sum  of  £10,  but  both  had  been  quite  insufficient  to  keep  it  in  repair,  and  in  conse- 
quence thereof  the  school-house  and  the  buildings  attached  thereto,  for  several  years 
past,  had  been  in  a  very  dilapidated  and  ruinous  state,  and  totally  unfit  for  the  uses 
and  purposes  for  which  they  were  originally  intended,  and  the  salaries  originally 
appointed  for  the  master  and  ushers  were  too  small  for  etticient    and    respeetablo 
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])ersoiis  tilling  these  offices;  in  cousocjiu'iite  of  wliieh  sevcivil  cireiun.stances,  the 
iiuiiiber  of  boys  boarded  and  taught  thereat,  which  formerly  amounted  to  from 
seventy  to  eighty,  or  thereabouts,  gradually  diminished,  and  for  some  years  past 
there  had  not  been  any  scholars  educated  at  the  school,  and  that  the  school  and 
charitable  establishment  could  be  no  longer  sustained,  if  the  leases  should  be  allowed 
to  stand  and  be  perpetually  renewed. 

The  information  prayed  that  the  lease  of  the  19th  of  October,  1710,  and  the  new 
lease  of  the  loth  of  June,  178'2,  might  be  set  aside  and  decreed  fraudulent  and  void, 
and  in  violation  of  the  trusts  reposed  in  the  persons  who  made  the  same,  and  be 
delivered  up  to  be  cancelled,  and  that  an  account  might  be  taken  of  the  rents,  issues, 
and  profits  of  the  said  lands  from  such  period  as  it  should  appear  that  the  rents 
thi'ieof  had  been  received,  and  that  if  neces.sary  new  or  additional  governors  might 
III'  ap-[451]-pointed,  according  to  the  provisions  of  the  deed  of  ItiDG,  and  the  trust.s 
thereof  be  carried  into  full  and  complete  execution,  and  that  the  said  lands  might 
be  set  again  for  proper  terms  of  years  at  a  full  and  fair  value,  and  that  the  said  rents 
in  arrear,  and  the  rents  to  be  received  in  future  on  the  new  letting,  might  be  applied 
first  to  put  the  said  school  in  repair,  and  afterwards  to  keep  it  in  good  repair,  and  to 
the  other  purposes  mentioned  in  the  said  deed  of  16il(j,  and  that  pending  this  cause 
a  receiver  might  be  appointed  to  receive  the  rents,  issues,  and  profits  of  the  said  lands 
and  premises,  and  that  if  necessary  it  might  be  referred  to  one  of  the  masters  of  this 
Court  to  approve  of  a  proper  scheme  for  tho  management  of  the  said  school,  and 
the  application  of  the  said  rents,  is.sues,  and  profits  thereof,  and  that  informant 
might  have  such  further  and  other  relief  in  the  premises  as  the  nature  of  his  case 
might  require,  and  should  be  agreeable  to  ecjuity  and  good  conscience. 

The  Defendant  Thomas  William  Hungerford,  a  minor  under  the  age  of  twenty- 
one  years,  by  Thomas  Hungerford,  his  guardian,  answered  the  information,  on  the 
1 7th  of  January,  18"29,  insisting  that  from  the  nature  of  the  estate  given  to  the  trustees 
they  were  invested  with  absolute  power  to  deal  with  the  property  as  they  thought 
best  for  the  benefit  of  the  foundation,  and  that  their  solemn  acts  done  with  the  know- 
ledge and  according  to  the  wishes  of  the  founders  of  the  charity  ought  not  to  be  im- 
peached, especially  at  this  distance  of  time,  otherwise  than  by  clear  substantial  proof 
of  fraud  ;  and  that  the  original  trustees  were  men  of  elevated  rank  and  stations, — 
one  of  them  the  Attorney-General  of  Ireland,  and  subsequently  Lord  [452]  Chief 
Justice  of  her  Majesty's  Bench,  and  TiOrd  Chancellor  of  Ireland  ;  and  the  other  a 
gentleman  of  the  highest  character  and  respectability  in  the  county  of  Cork,  and 
the  grandson  of  the  Lord  Egmont  ;  and  that  the  taking  of  fines  on  the  making  of 
original  leases  did  not  afford  any  argument  of  fraud  in  the  trustees  or  the  lessors  ; 
on  the  contrary,  that  the  monies  taken  upon  the  fines  enabled  the  trustees  more 
efl'ectually  at  once  to  carry  into  execution  the  intention  of  the  founders,  who,  having 
reserved  to  themselves  power  to  make  bye-laws  and  statutes  for  the  regulation  of 
the  school,  must  have  been  anxious  to  put  it  in  operation  with  all  convenient  speed  ; 
that  it  must  have  been  highly  beneficial  to  the  charity  to  obtain  the  command  of 
a  sum  of  money  to  ersct  the  necessary  buildings,  and  meet  the  other  expenses  of  opening 
the  establishment ;  that  the  lease  was  made  by  virtue  of  full  powers  vested  in  the 
trustees,  who  even  entered  into  personal  covenants  to  that  effect  with  the  lessee  ; 
that  at  this  distance  of  time  it  must  be  presumed  that  the  lands  were  set  with  due 
caution  on  both  sides,  due  regard  to  the  interests  of  the  foundation  and  their  own 
responsibility  ;  that  Francis  Daunt  must  have  stood  in  the  relation  of  a  purchaser 
for  full  value  when  he  advanced  so  large  a  sum  of  money  and  bound  himself  by  a 
perpetual  covenant  to  pay  renewal  fines  ;  that  it  was  incumbent  upon  the  informant 
to  establish  by  the  clearest  evidence  that  the  lease  was  made  at  a  gross  under-value 
and  from  fraudulent  motives  ;  that  the  decline  of  the  school  was  owing  to  the  appoint- 
ment of  the  present  master,  and  not  to  the  existence  of  the  leases,  and  that  it  had 
lost  its  character  before  the  school-house  fell  into  decay  ;  that  the  [453]  salaries  were 
suflicient  to  provide  a  good  ma.ster  or  ushers,  with  the  advantage  of  private  scholars, 
as  had  formerly  been  the  case  when  it  was  a  favourite  establishment  of  high  repute 
in  the  south  of  Ireland  ;  and  that  the  making  leases  in  perpetuity  or  for  very  long 
terms  was  a  mode  of  setting  lands  then  usually  adopted  by  great  landed  proprietors 
in  Ireland,  in  consequence  of  the  frequent  disturbances  in  that  country,  and  from 
the  difficulty  of  procuring  solvent  tenants  of  the  Protestant  religion  to  expend  monev 
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in  iniprovemoiit  of  lands  on  slmit  Icasos,  anil  that  in  C()nse<|Ucnc(;  tlicreoi  Icasi'S  for 
lives  with  covenants  for  perpetual  renewal  were  granted  in  many  parts  of  Ireland, 
and  that  the  very  great  increase  in  value  of  lands  in  Ireland  about  the  close  of  the 
last  century  was  owing  to  the  expenditure  of  capital  of  such  lessees  who  became  local 
proprietors,  and  represented  the  absentee  head  landlords  ;  that  the  rent  reserved 
upon  the  said  leases  made  by  the  trustees  was  a  fair  rent,  taking  into  consideration 
the  tines,  and  that  the  advance  of  the  fines  was  adequate  to  any  increase  of  the  value 
of  the  lands  in  171U,  compared  with  the  lease  stated  in  the  information  to  have  been 
made  by  King  James  ;  and  the  Defendant  submitted  that  it  would  be  most  unjust 
to  disturb  those  leases,  out  of  which  many  subordinate  interests  had  been  derived, 
and  on  the  faith  of  which  various  family  settlements  had  been  made,  and  also  sub- 
mitted that  with  proper  management  the  rents  and  fines  would  have  been  sufficient 
for  the  purposes  of  the  trust. 

The  other  Defendants  also  answered  the  information,  and  the  Appellant  having 
replied,  the  Respondent  and  said  other  Defendants  rejoined,  and  issue  being  joined, 
witnesses  were  examined  both  [454]  on  the  part  of  the  Appellant  and  of  the  Respon- 
dent, and  jjubhcation  having  passed,  the  cause  was  set  down  for  hearing  by  the 
Appellant,  without  having  made  any  of  the  persons  holding  by  lease  under  the 
Respondent,  parties  to  the  cause,  and  also,  without  making  the  representatives  of 
Samuel  Daunt,  who  was  entitled  to  a  perpetual  rent-charge  of  £85  out  of  the  said 
lands,  parties. 

The  cause  was  heard  before  the  Chancellor  of  Ireland  on  the  19th  and  '20th  of 
December,  1831,  and  on  the  30th  of  January,  1832.  his  Lordship  decreed,  that  as 
between  the  Appellant  and  the  Defendant  Thomas  William  Hungerford,  the  informa- 
tion in  this  cause  should  be  dismissed  without  costs,  and  that  as  to  the  Defendants 
Charles  Henry  St.  John  Earl  O'Neill,  George  Lord  Viscount  Middleton,  Henry  Earl 
of  Shannon,  Thomas  Poole,  John  Laurence  Broderick,  and  Samuel  Lord  Bishop  of 
Cork,  the  governors  and  trustees  of  the  school,  they  should  have  their  costs  of  the 
suit  against  the  Appellant. 

The  appeal  was  against  this  decree. 

For  the  Appellants,  Sir  E.  Sugden. 

For  the  Respondents,  Mr.  Knight  and  Mr.  Walpole. 

The  dictum  of  Lord  Eldon  in  The  Attorney-General  v.  Brooke,  18  Ves.  320., 
was  cited  for  the  Appellants  as  conclusive,  that  trustees  of  a  charity  have  no  authority 
to  grant  a  lease  of  the  lands  held  in  tru.st  with  a  covenant  for  perpetual  renewal.  At 
the  conclusion  of  the  argument  the  Lord  t'hancellor  said  that  such  a  lease  might  not 
be  valid  in  England  ;  but  that  the  case  of  lands  in  Ireland  might  be  dift'erent,  and 
that  he  was  de-[455]-sirous  of  knowing  the  grounds  on  which  the  judgment  in  the 
t'ourt  below  j)roceeded.* 

The  Lord  ('hancellor. — My  Lords,  in  the  judgment  in  the  last  case  (The  Attorney- 
(ieneral  r.  Brazen  Nose  College  [8  Bh.  N.  S.  377])  I  stated  to  your  Lordships 
that  I  should  have  occasion  in  commenting  upon  this  case  to  mention  more  speci 
fically  the  true  effect  in  contemplation  of  the  law,  as  administered  in  our  Courts  of 
Equity,  of  lajjse  of  time  in  matters  of  chai-ity,  and  this  opportunity  is  afforded  me 
in  the  facts  of  the  present  case,  though  they  do  not  present  themselves  in  so  large 
a  form,  as  to  the  period  of  time  which  has  elapsed  since,  as  they  did  in  the  last  case. 
This  is  an  appeal  from  a  decree  of  the  Court  of  Chancery  in  Ireland  made  upon  an 
information  ;  that  information  having  been  filed  by  the  Attorney-General  of  Ireland 
to  set  aside  a  lease  of  lands  belonging  to  a  charity,  upon  the  ground  of  improvidence 
and  breach  of  trust,  the  lease  having  been  granted  for  three  lives  with  a  covenant 
tor  perpetual  renewal.  The  general  question  raised  upon  this  information  here  and 
in  the  Court  below  was,  whether  such  a  lease  is  good,  or  void,  or  voidable  ']  The  pre- 
cise question,  strictly  speaking,  is,  whether  or  not  under  the  circumstances  attending 
this  case  relating  to  a  charity  land,  this  lease  is  to  be  sustained  or  set  aside  by  a  Court 
of  Equity  1 

I  stated,  at  the  conclusion  of  the  argument,  that  it  had  a  strange  aspect  to  my 

*  See  the  note  at  the  end  of  the  ease. 

The  principal  arguments  and  authorities  on  both  sides  are  noticed  in  the  judg- 
ments at  the  end  of  the  case. 

1011 


VIII  BLIGH  N.  S.  A.-a  V.   HUNGERFORD  [1834] 

mind,  accustomed  to  the  course  of  proceedings  in  English  Courts,  and  accustomed 
to  the  manner  in  which  hinds  are  leased,  whether  by  lease  or  by  fines  in  this  country, 
to  find  a  charity  lease  sustained  which  was  in  fact  [456]  a  perpetuity.  1  nevertheless 
then  said  that  although  this  gave  me  an  impression  unfavourable  to  the. judgment 
of  the  Court  below, — it  might  be  very  possible  for  me  upon  examination  to  find  it 
bottomed  upon  sound  principle  ;  for  I  tlien  intimated  that  in  Ireland,  and  in  that 
part  of  Ireland  in  which  these  lands  lay,  this  lease,  at  the  time  when  it  was  granted, 
might  be  a  provident  and  proper  lease.  This  supposition  or  anticipation  of  mine 
has  been  amply  confirmed  by  the  examination  which  I  have  bestowed  upon  the  cir- 
cumstances of  the  case  and  of  the  chiirity,  and  I  am  prepared  to  move  your  Lord.ships 
to  affirm  the  judguient,  upon  the  grounds  which  1  now  proceed  to  state. 

This  was  a  lease  granted  in  the  year  1710,  and  the  first  point  made,  or  attempted 
to  be  made,  was  to  show  that  it  was  a  letting  at  an  undervalue.  I  am  clearly  of  opinion 
that  there  is  no  foundation  for  this  objection.  I  could  not  take  upon  myself  in  the 
year  1834:,  nor  could  the  Court  of  Chancery  in  Ireland,  in  the  year  1832  or  1833. 
undertake  to  say  upon  the  facts  in  proof  that  the  lands  were  undervalued  at  the  time 
when  they  were  leased.  Upon  that  occasion  a  fine  of  £300  was  taken,  and  there 
was  a  rent  reserved  of  £100  a  year,  with  stipulation  for  a  fine  of  £2.5  upon  each  sub- 
sequent renewal.  Now  at  that  time  the  interest  of  money  in  Ireland  was  eight  per 
cent.  Who  then  shall  take  upon  himself  to  say  that  if  he  had  been  dealing  with  the 
property  at  that  time  he  would  have  thought  that  he  improvidently  dealt  with  it 
by  leasing  it  at  an  undervalue,  if  he  took  £300  money  bearing  eight  per  cent,  interest 
and  reserving  £100  for  the  rent,  and  fines  of  £25  upon  each  renewal  '?  I  am  now 
prepared  to  say,  on  the  contrary,  that  it  appears  to  me  to  be  an  adequate  value. 

[457]  In  the  next  place  we  come  to  the  duration  of  the  term,  and  I  am  not  sure 
that  it  is  law  founded  either  upon  principle,  upon  the  statute,  or  upon  authority, 
or  that  it  is  incumbent  on  a  Court  of  Equity,  to  lay  down  the  proposition  that  all 
leases  such  as  this,  that  all  perpetuities  such  as  this,  even  that  alienations,  if  a  long 
term  with  a  government  for  perpetual  renewal  amounts  to  an  alienation  in  per- 
petuity, are  necessarily  void  or  voidable.  There  is  no  warrant  of  principle  for  holding 
such  a  doctrine.  Each  case  must  depend  upon  its  peculiar  circumstances.  I  could 
put  a  case  where  even  an  alienation  might  be  fit,  not  merely  justifiable,  not  only 
harmless  as  regards  the  trustees,  not  merely  escaping  the  charge  of  a  breach  or  abuse 
of  trust,  but  that  it  might  be  a  fit  cour.se  for  tru.stees  to  adopt.  I  can  well  conceive 
a  case  where  they  would  not  do  their  duty  to  the  charity  if  they  did  not  alienate  a 
part  of  the  land.  Supposing,  for  instance,  that  there  was  a  small  piece  of  land,  a 
corner  of  land,  or  an  outlying  estate,  ])ro])erty  of  the  charity,  for  which  .so  large  a 
sum  might  be  had  for  the  price  of  the  sale  as  to  put  the  charity  in  possession  of  a  fund 
far  exceeding  the  value.  Suppose  a  thousand  pounds  offered  for  a  piece  of  land  con- 
venient to  some  neighbouring  lord  of  the  soil,  or  to  some  manufactory  about  to  be 
there  established,  that  for  half  an  acre  of  land  that  sum  might  be  had,  and  yet  the 
whole  of  the  rents  and  profits  of  that  land  might  never  have  exceeded  one  pound 
or  even  ten  shillings  a  year,  the  maximum  of  rent  which  the  charity  could  gain  from 
it — Would  it  not  be  as  gross  folly  in  the  trustees  of  a  charity  as  in  an  individual  not 
to  accept  tlie  price  and  alienate  the  land  :  much  more,  in  a  similar  case,  might  a  per- 
petuity be  [458]  laudably  created,  it  being  for  the  benefit  of  the  charity? 

In  all  these  cases  the  quality  of  the  transaction  depends  upon  the  circumstances  ; 
and  the  question  in  each  case  is,  whether  there  has  been  a  provident  or  an  improvident 
management  of  the  charitable  fund  1  If  the  management  has  been  such  as  I  have 
described  in  the  case  which  I  have  been  putting,  that  is  provident  and  justifiable  : 
nay,  I  go  further  and  assert  that  trustees  would  be  guilty  of  an  abuse  of  trust  if,  in 
such  a  case,  they  should  hesitate  to  part  with  the  lands,  and  that  an  information 
at  the  suit  of  his  Majesty's  Attorney-General,  or  of  any  relator,  might,  on  principle, 
well  be  maintained  against  them  to  com]iel  them  to  do  that  which  is  for  the  benefit 
of  the  charity.  [*] 

That  which  I  have  stated  to  be  the  rule  of  pi'ovident  and  improvident  manage- 
ment has  the  sanction  of  precedent.  I  refer  to  The  Attorney-General  r.  Cross  t  where 
the  Master  of  the  Rolls  held  that  there  is  no  authority  for  saying  that  such  cases  are 

I*  See  Sugden,  Law  of  Property,  535.]  t  3  Meriv.  524, 
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on  the  grniind  of  time  alone  void  as  an  abuse  of  trust.  1  refei-  also  to  what  Loid  Kldoii 
said*  with  respect  to  the  tenant  of  such  lands, — that  where  a  tenant  gets  at  a  low 
I'ent  a  charity  lease  this  of  itself,  without  other  circumstances,  is  not  enough  to  author- 
ize the  Court  to  turn  him  out  because  it  is  a  charity  estate.  That  dictum'  applies  U\ 
this  case,  because  you  are  not  only  asking  him  to  make  the  lease  void  as  in  favour 
of  the  lessor  but  against  the  lessee, — you  are  taking  the  land  from  the  lessee,  although 
it  has  been  held  that  the  length  of  [459]  a  lease  granted  by  a  charity  to  the  tenant, 
if  the  tenant  is  guilty  of  no  misconduct  and  if  he  has  behaved  wth  honesty,  is  no 
ground  for  rescinding  the  lease.t  I  refer  to  the  case  of  The  Attorney-General  v. 
Warren  in  Swanston's  Reports,  a  case  accurately  reported  as  all  Mr.  Swanston's  cases 
are.  It  is  there  laid  down  by  Sir  Thomas  Plumer,  that  the  trustees  are  bound  to  exer- 
cise a  prudent  administration  of  the  trust  that  there  is  no  positive  law  or  rule  of  the 
Court  which  says  that  there  shall  be  no  long  term  or  even  that  there  shall  be  no  aliena- 
tion, if  even  alienation  is  for  the  benefit  of  the  charity. 

It  is  urged  in  the  argument  for  the  Appellant  that  if  the  lea,se  was  not  permitted 
by  law  the  Court  would  never  confirm  it.  If  the  trustees  had  no  right  to  make  the 
lease  the  Court  could  have  no  right  or  power  to  term  it  valid ;  that  the  Court  might 
declare  the  validity  of  the  original  transaction,  but  could  not  give  validity  where  it 
was  illegal.  Let  us  conie  then  a  little  closer  to  the  facts  of  the  case  ;  and  let  us,  in  the 
first  place,  observe  whether  or  not  it  was  a  provident  bargain  at  the  time  when  it 
was  made.  In  Ireland  the  course  in  these  days  was  to  let  leases  upon  lives  with  cove- 
nants of  perpetual  renewal,  in  a  word,  to  let  leases  such  as  this  is  renewable  for  ever 
on  a  fine  received  at  the  time  of  the  renewal  with  a  certain  rent  besides.  It  was 
said  by  the  Lord  Chancellor  of  Ireland,  according  to  the  notes  of  his  argument  in  the 
Court  below. t  that  the  Duke  of  Ormond  introduced  this  custom  of  leasing  for  the 
sake  of  obtain-[460]-ing  more  .solvent  tenants,  better  teziants  therefore  and.  above 
all,  Protestant  tenants.  It  was  the  opinion  held  in  those  days  by  the  Duke  of  Ormond, 
as  it  is  held  by  many  persons  in  these  days,  that  there  should  be  a  preference  given 
to  Protestant  tenants.  His  (irace  did  most  prudently  and  successfully  as  it  was  then 
thought  for  the  sake  of  encouraging  solvent  and  Protestant  tenants  give  them  per- 
petuities. This  was  followed  by  others  who  agreed  with  the  Duke  of  Ormond  and, 
accordingly,  it  became  the  usual  practice  to  grant  such  leases  with  perpetual  renewals. 
Now,  that  being  the  case,  what  have  we  here  but  a  lease  according  to  the  ordinary 
mode  of  management  in  that  country  at  that  time.  It  was  held  beneficial  and,  for 
ought  I  know,  if  I  had  been  alive  in  those  days  I  should  have  been  induced  to  have 
done  the  same  thing,  and  your  Lordships  have  Jiot  the  right  to  say,  judging  by  the 
event,  that  such  a  lease  is  improvident  or  an  abuse  of  the  trust.  Any  man  can  tell 
me  now  that  if  he  had  been  living  at  the  time  when  this  lease  was  granted,  that  is 
about  or  soon  after  the  time  of  the  Duke  of  Ormond,  he  would  have  done  otherwise 
with  his  own  estate.  The  charity  are  bound  to  do  what  a  prudent  and  provident 
landlord  with  his  own  estate  would  do,  and  I  think  a  prudent  and  provident  landlord, 
acting  at  the  time  in  cjuestion,  would  have  granted  this  lease.  No  trustee  is  bound 
to  be  a  prophet.  He  is  bound  to  act  with  providence  and  foresight  to  a  reasonable 
extent, — but  he  is  not  boimd  to  an  absolute  foreknowledge  which  no  man  can  have 
of  events  that  afterwards  may  occur.  Although  the  event  has  proved  that  it  would 
have  been  more  provident  not  to  have  granted  such  a  lease,  we  are  [461]  not  to  judge 
of  the  transaction  by  the  state  of  things  now.  but  as  they  were  at  the  time.  The  very 
word  provident,  which  has  been  used  in  the  decisions  referred  to,  shows,  by  its  own 
proper  force,  that  a  trustee  is  to  look  forward,  not  to  look  forward  indefinitely  or  with 
a  pro])hetic  eye,  but  to  such  events  as  a  reasonable  man,  with  common  sagacity  and 
prudence,  might  have  in  his  contemplation  and  to  adapt  his  conduct  to  existing  facts  : 
he  is  to  look  at  the  circumstances  in  which  he  lives,  and  he  is  to  look  at  the  result 
likely  to  happen  from  those  facts  and  circumstances  to  regulate  his  conduct  and  guide 
his  decision.     The  complaint  of  abuse  m<ist  not  be  simply  that  he  has  not  selected 

*  In  Ex  parte  Skinner,  2  Meriv.  453.  See  also  The  Attorney-General  r.  Pem- 
broke Hall  [2  Sim.  &  St.  441]. 

12  Swan.  291. 

t  See  a  note  of  this  judgment  in  which  the  principal  authorities  are  cited  and 
discussed  at  the  end  of  the  case. 
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that  mode  by  wliicli  the  lease  would  be  rendered  most  profitable.  It  may  happen 
that  the  land  might  have  been  better  and  more  beneficially  disposed  of,  but  a  trustee 
is  not  bound  to  sjieculate  upon  future  events,  he  is  not  even  allowed  to  do  so ;  he  is 
to  act  upon  common  probabilities,  according  to  circumstances  existing  at  the  time 
when  he  lives,  judging  of  that  which  is  likely  to  happen  hereafter  from  what  he  sees 
at  present ;  and  it  would  be  wrong  to  say  that  he  was  either  compellable  or  even  at 
liberty  to  speculate  as  to  remote  contingencies  beyond  the  view  of  ordinary  know- 
ledge and  judgment.  Events  have  happened  to  alter  the  value  of  lands,  but  who 
was  to  know  that  they  would  happen  1  Consequences  have  taken  place  unfavour- 
able to  the  charity,  but  who  could  tell  that  such  would  be  the  result  of  the  course  wliich 
has  been  adopted  '!  One  hundred  and  twenty  years  after  the  date  in  question  we, 
enlightened  by  those  events,  and  having  tlie  advantage  of  the  knowledge  of  those 
events  which  was  hidden  from  the  trus-[462]-tees,  can  easily  decide  the  question 
which  would  have  set  at  nought  the  experience  and  judgment  of  the  wisest  and  most 
foresighted  individuals  then  living. 

For  these  reasons  I  am  of  opinion  that,  regard  being  liad  to  the  facts  and  to  the 
circumstances  of  the  times,  and  the  usual  practice  of  landlords  in  dealing  with  large 
estates  at  that  time  and  in  that  country,  that  this  was  not  such  an  improvident  lease  ; 
that,  even  in  the  case  of  charity  property,  your  Lordships  can  be  satisfied  an  abuse 
of  trust  has  taken  place. 

Then  with  regard  to  the  time  to  which  I  said  I  should  address  myself  of  one  hun- 
dred and  twenty  years,  during  which  notliing  has  been  done ;  fifty-two  years  having 
elapsed  since  the  last  renewal,  would  it  not  be  monstrous  to  call  upon  the  landlord 
to  turn  out  the  tenant  after  £300  has  been  paid  for  the  fine,  after  £100  per  annum 
has  been  paid  for  the  rent,  after  the  consideration  has  been  paid  upon  the  renewal, 
upon  the  faith  of  the  bargain  standing  firm,  and  all  paid  upon  the  faith  of  a  contract 
between  the  tenant  and  the  trustees  of  the  charity  I  A  valid  lease  perpetually  re- 
newable it  has  been  truly  and  repeatedly  said  is  no  bar,  and,  among  other  cases  to 
that  effect,  The  Attorney-General  v.  Warren  is  cited  ;  but  then  if  no  bar  by  the  statute 
of  limitations  it  is,  at  all  events,  a  circumstance  of  et[nity,  which  produces  a  very  power- 
ful obstacle  not  easily  to  be  got  over  in  the  way  of  any  Court  of  Judicature  wliich 
may  be  required  to  set  aside  what  has  stood  so  long,  and  may  have  been  made  the 
subject  of  many  arrangements.  Would  it  not  be  a  just  ground  of  complaint  1  Might 
not  the  tenant  well  say,  My  ancestor  did  not  mean  to  give  £300  in  [463]  those  days 
for  a  lease  not  renewable  for  ever — he  did  not  mean  to  give  £100  a  year  upon  a  losing 
bargain  for  the  first  ten  or  twelve  years,  but  he  thought  he  should  recompence  himself 
upon  a  longer  term,  and  in  contemplation  of  that  benefit  he  paid  the  premium,  the 
rent,  and  the  fine  upon  the  renewal. 

Upon  the  whole,  therefore,  I  am  clearly  of  opinion  in  this  case  that  the  Court  of 
Chancery  in  Ireland  has  come  to  a  sound  decision,  and,  therefore,  I  have  great  satis- 
faction in  moving  your  Lordships  that  this  decree  should  be  affirmed,  but  for  the 
reasons  which  induced  the  Court  below  not  to  give  costs  I  move  your  Lordships  that 
the  costs  should  not  be  given  here,  although  I  do  not  advise  your  Lordships  to  pay 
the  costs  out  of  the  charity  estate. 

Judgment  affirmed. 

Note. — The  Judgment  of  the  Lord  Chancellor  of  Ireland  (Plunket),  in  the  Court 
below,  was  as  follows,  after  stating  the  facts  of  the  case  : — 

An  attempt  has  been  made  to  impeach  this  lease  on  the  ground  of  under  value, 
but  1  do  not  see  there  is  any  foundation  for  that.  A  fine  of  £300  was  given,  £100 
was  reserved  as  the  annual  rent,  and  a  renewal  fine  of  £25.  This  was  done  in  1710, 
at  which  time  the  rate  of  interest  in  this  country  was  8  per  cent.  It  appears  to  me 
that  there  is  nothing  so  dangerous  as  after  such  a  lapse  of  time  to  go  into  the  question 
of  fair  value  :  £300  fine  and  £100  rent  were  large  sums  in  those  days.  But  it  is  con- 
tended on  the  part  of  the  Relators,  as  a  proof  of  under  value,  that  those  lands  now 
produce  annually  £330.  It  is  not  possible  for  this  Court  to  say  that,  because  lands 
now  produce  £330  a  year,  they  could  not  have  been  demised  in  1710  at  a  fair  rent  of 
£100.  It  appears  from  the  evidence  that  those  lands  had  been  previously  demised  at  the 
same  rent  to  Sir  J.  Meade  ;  that  does  not  show  any  under  value,  and  there  is  no  reason 
to  presume  it  to  have  been  so.  I  [464]  must,  therefore,  assume  that  there  is  no  under 
value  in  this  demise. 
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It  remains  then  to  the  Eekitors  to  imi3each  the  lease  on  the  prineij)h>s  of  tlie  law 
of  this  Court;  and  their  counsel  have  contended,  that  this  being  a  lease  of  lands 
belonging  to  a  charity,  granted  for  lives,  renewable  for  ever,  is  a  perpetuity,  and 
amounts  to  a  disappointment  of  the  objects  of  the  founder,  and  is  therefore  liable 
to  be  set  aside.  The  Defendant's  counsel  contended  that  there  is  no  such  principle 
in  equity,  but  that  each  case  must  depend  on  its  own  peculiar  circumstances.  It 
is  further  contended,  that  it  is  not  necessarily  a  violation  of  the  trust  to  make  such 
a  lease,  and  that  if  it  were,  it  would  not  avoid  the  lease  in  this  case  made  by  the  trustees, 
as  it  must  appear  on  the  face  of  the  lease  that  it  has  been  made  contrary  to  the  principles 
of  this  court  respecting  charity.  The  Relator's  counsel  relied  on  the  case  of  The 
Attorney-General  v.  Green,*  decided  by  Lord  Eldon,  in  1801.  The  trustees  in  that 
case  demised  a  charity  estate  for  ".)'.)!)  years,  in  consideration  of  an  additional  rent  of 
£i,  and  a  sum  of  £500  at  the  least  to  be  laid  out  in  repairs.  Loi'd  Eldon  set  the  lease 
aside,  but  did  not  lay  down  any  principle  that  such  a  lease  was  necessarily  void.  His 
Lordship  said,  "  It  is  impossible  that  a  person  taking  in  good  faith  would  take  such 
"  a  lease  as  that."  That  does  not  e.stabUsh  the  principle,  that  a  long  lease  of  a  charity 
estate  is  necessarily  void.  The  Attorney-General  v.  Moses  t  was  then  referred  to, 
on  account  of  a  dictum  of  Sir  T.  Plumer,  M.  R.,  "  That  long  leases  of  charity  estates 
"  are  by  a  series  of  decisions  determined  to  be  bad."  It  is  a  loose  expression,  and  could 
not  be  intended  to  express  the  principle  contended  for  here  by  the  counsel  of  the 
Relators.  In  the  next  sentence  Sir  T.  Plumer  adds,  "  In  these  cases  the  Court  has 
"  considered  whether  there  has  been  a  prudent  and  provident  execution  of  the  trust." 
This  shews  that  the  learned  Judge  did  not  intend  to  go  the  length  here  contended 
for  ;  he  refers  to  several  authorities,  first,  The  Attorney-General  ;'.  Green,  which  I 
have  already  stated;  next  The  Attorney-General  v.  Owen  ;  J  that  was  a  lease  for  u 
term  of  ninety-nine  years  in  a  charity  estate,  at  a  rent  of  £32.  Lord  Eldon  set  it 
aside,  as  there  was  no  proof  of  a  consideration  shewing  that  it  w'as  fair  and  reasonable 
and  for  the  benefit  of  the  charity  ;  hut  his  Lordship  expressly  stated  that  he  would 
not  lay  down  any  precise  rule,  but  [465]  he  was  of  opinion  that  a  mere  husbandry 
lease  of  ninety-nine  years,  without  consideration,  the  Court  would  not  permit  to  stand. 
This  shews  that  in  his  opinion  it  was  open  to  the  parties  to  shew  there  was  a  considera- 
tion, and  also  any  circumstance  favourable  to  sustain  the  lease.  In  The  Attorney- 
General  V.  Backhouse,§  a  lease  for  a  charity  estate  for  eighty  years  was  supported 
as  to  the  interest  of  the  sub-lessee,  upon  a  fair  consideration  given  several  years  before, 
and  no  notice,  except  that  it  was  a  lease  of  a  charity  estate.  Lord  Eldon  says,  "  These 
"  parties  must  be  understood  at  least  to  have  notice  that  the  lessors  were  trustees 
"  for  a  charity,  but  I  cannot  go  the  length  of  holding  that  the  purchaser  had  notice 
"  that  it  was  a  bad  lease,  that  depending  upon  a  number  of  circumstances,  dehors 
"  the  lease."  A  reference  was  made  to  the  Master,  to  inquire  if  the  lease  had  been  made 
on  unreasonable  terms  ;  and  it  was  added,  "  if  the  lease  had  been  made  on  uni-eason- 
"  able  terms, it  must  depend  on  the  degree,  as  it  must  be  in  such  a  degree  that  theCourt 
"  may  infer  that  it  was  fraudulent."  In  The  Attorney-General  v.  Wilson, ||  leases  of 
charity  estates  for  twenty-one  years,  the  lessors  not  being  mere  trustees,  but  having 
also  a  beneficial  interest,  was  set  aside,  as  breaches  of  trust,  by  reason  of  under  value. 
In  The  Attorney-General  v.  Hotham,1f  it  is  decided  that  a  husbandry  lease  of  lands 
belonging  to  a  charity,  at  an  unfair  rent,  cannot  stand,  unless  some  satisfactory 
rea.son  can  be  given  to  support  it.  In  Ex  parte  Skinner,**  Lord  Eldon  says,  he  de- 
sires it  may  not  be  considered  to  be  his  opinion  that  a  tenant  who  has  got  a  charity 
lease  at  too  low  a  rent,  with  reference  to  the  actual  value,  is  therefore  to  be  turned 
out,  if  it  appears  that  he  has  himself  acted  fairly  and  honestly.  In  The  Attorney- 
General  V.  Cross, ft  the  Master  of  the  Rolls  says  the  leases  were  impeached  on  two 
grounds;  first,  as  being  of  an  improper  length  ;  secondlj',  as  having  been  made  for 
an  inadequate  consideration.  His  Honour  proceeds,  "  I  am  not  aware  of  any  jjrinciple 
"  or  authority  on  which  it  can  be  held  that  such  a  lease  is  on  the  face  of  it  an  absolute 
"abuse  of  trust;  supposing,  however,  that  where  charity  estates  had  been  usually 
"  let  for  twenty-oue  years,  it  would  be  considered  improper  to  substitute  a  letting  for 

*  G  Ves.  452.  2  B.  C.  G.  492.  t  2  Mad.  294. 

X  10  Ves.  553.  §  17  Ves.  288.  ||  18  Ves.  518. 

11  1  Turner,  209.  **  2  Mer.  453.  ft  3  Mer.  524. 
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"  lives,  it  does  not  follow  that  we  can  impute  abuse  to  a  mere  adherence  to  the  ancient 
"  uniform  mode  of  letting,  especially  when  it  is  a  mode  usual  in  the  district  in  which 
"  the  estates  are  situated."  [466]  His  Honour  then  adverts  to  The  Attorney-General 
r.  Price,*  where  Lord  Hardwicke  says,  "  As  to  letting  the  estates  for  the  future,  one 
"  consideration  is  whether  1  shall  let  for  the  improved  rent  or  direct  fines  to  be  taken." 
He  then  goes  on  to  declare,  that  he  will  leave  it  to  the  Master  to  inquire  "  whether 
"  letting  on  an  improved  rent,  or  leasing  on  fines,  be  for  the  benefit  of  the  charity, 
"  since  a  great  deal  depends  on  the  custom  of  the  country."  I  must  here  remark, 
that  the  lease  in  the  present  case  was  not  an  ordinary  charity  lease,  for  here  the  charity 
estates  were  put  under  the  control  of  governors  residing  on  the  spot.  The  Master 
of  the  Rolls  goes  on  to  state,  "  In  order  to  set  aside  such  a  lease,  already  existing,  it 
"  is  not  enough  to  say  that  the  mode  of  letting  is  not  the  best  that  might  be  prescribed, 
"  because  on  such  a  point  there  may  be  a  difference  of  opinion  amongst  the  most 
"  experienced,  but  you  must  shew  that  the  mode  is  so  positively  bad,  that  no  persons 
"  meaning  fairly  to  discharge  their  trust  would  have  resorted  to  it ;  "  he  then  adds, 
"  many  landlords  do  still  let  their  estates  upon  leases  for  lives,  and  formerly  the  general 
"  usage  in  Devonshire  was  to  let  in  that  manner."  The  Master  of  the  Eolls  then 
adverts  to  the  ground  of  under  value,  and  says,  "  it  must  be  an  under  value,  satis- 
"  factorilv  proved  and  considerable  in  amount.  It  is  not  enough  to  shew  that  a  little 
"  more  niight  have  been  got  for  the  estate  than  has  been  actually  received,  still  less 
'■  is  it  sufficient  to  infer  the  underletting  from  the  value  of  property  at  some  subsequent 
"  period."  That  is  a  very  important  deci.sion,  for  it  establishes  this  principle,  that 
in  impeaching  charity  leases,  it  is  not  sufficient  to  shew  that  an  improvident  use  was 
made  of  the  trust,  but  it  must  be  an  express  abuse  of  it,  and  not  sanctioned  by  the 
custom  of  the  country.  The  Attorney-General  r.  Warren  t  was  decided  by  Sir  T. 
Plumer.  I  refer  to  it  on  account  of  the  importance  of  the  observations  made  on  the 
subject  of  leases  for  long  terms  of  years,  granted  by  trustees  of  charity  estates.  He 
says,  "  The  principle  that  governs  all  the  cases  is  this.  That  the  trustees  are  bound 
"  to  a  provident  administration  of  the  fund  for  the  benefit  of  the  charity  ;  there  is 
"  no  positive  law,  which  says  that  in  no  instance  there  shall  be  an  absolute  alienation  ; 
"  if  so,  even  in  the  case  of  an  inquiry  under  an  order  of  the  Court,  wliether  alienation 
"  would  be  beneficial  to  the  charity,  being  contrary  to  law,  it  would  not  be  good; 
'■  [467]  but  on  many  occasions,  by  the  authority  of  the  Court  alienation  has  taken 
"  iilace,  as  in  the  case  mentioned  of  a  decayed  house,  in  wliich.  after  a  reference  to 
"  the  Master,  to  inquire  whether  it  was  for  the  benefit  of  the  charity  the  Court  directed 
"  it  to  be  disposed  of.  If,  contrary  to  law,  the  Court  could  not  authorize  the  disposition, 
"  ahenation  under  the  authority  of  the  Court  would  be  as  invalid  as  without  it.  These 
"  decisions,  therefore,  afl'ord  a  conclusive  proof  that  ahenation,  not  improvident,  but 
"  beneficial  to  the  charity,  and  conformable  to  the  rule  which  ought  to  guide  the 
"  trustees,  may  be  good,  and  disclose  the  principle  on  which  any  bill  to  rescind  that 
"  alienation  must  proceed." 

These  are  the  authorities  material  to  shew  the  law  on  the  subject  of  long  leases 
"•ranted  of  charity  estates.  They  clearly  establisli  that  even  alienation  is  not  invalid. 
The  finst  question  is.  Was  it  an  improvident  act.  or  was  it  so  improvident  that  no 
prudent  person  under  such  circumstances  would  accept  of  such  a  lease  ? 

Let  us  apply  the  law  as  so  laid  down  to  the  facts  of  the  present  case.  In  1710 
the  lease  was  made  for  three  fives,  with  a  covenant  for  perpetual  renewal.  In  the 
ears  of  an  Englishman  such  a  lease  would  sound  as  a  total  alienation.  I  must,  however, 
refer  the  granting  .such  a  lease  to  the  then  existing  state  of  this  country,  althougli 
there  is  no  evidence  before  me  on  that  subject.  It  was  the  usual  custom  at  that  period 
so  to  demise  land;  it  was  considered  beneficial  to  the  landlord,  in  order  to  secure 
solvent  tenants.  It  had  been  introduced  into  this  country  about  the  time  of  the 
Revolution,  by  the  Duke  of  Ormond,  and  was  tlie  custom  of  the  country  where  his 
estates  were  situated.  At  that  period  it  was  a  great  object  to  the  owners  of  estates 
to  get  Protestant  tenants,  who  would  bind  themselves  and  their  descendants  to  the 
payment  of  adequate  rents.  From  one  of  the  authorities  I  referred  to.  it  appears 
it  was  the  usage  in  Devonshire  to  grant  leases  for  lives ;  so  in  Ireland  a  lease  of  this 
description  is  looked  upon  as  a  usual  husbandry  lease,  and  the  estate  belonging  to 

*3Atk.  110.  t -J  Swanst.  201. 
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a  cliarity  does  not  make  any  exception.  This  lease  was  made  in  1710,  of  a  part  of 
the  charity  estate ;  another  lease  was  soon  after  made  of  another  part  upon  a  similar 
term.  Here  are  trustees  acting  under  governors  residing  on  the  spot ;  if  the  trustees 
had  consulted  those  governors,  they  must  have  stated  to  them  that  there  was  no 
house  for  the  purposes  of  the  charity,  neither  did  there  exist  any  funds  to  enable 
tlieni  to  build  ;  was  it  not  the  duty  of  the  trustees  to  suggest  the  expediency  of  getting 
£.'500  [468]  to  enable  them  to  erect  buildings  necessary  for  the  establishment  1  Surely 
the  governors  must  have  acceded  to  such  a  suggestion  ;  it  was  for  the  benefit  of  society 
at  large  that  this  should  be  done  as  soon  as  possible,  in  order  to  educate  and  tran- 
quillize the  country — it  was  expedient  it  should  be  done  speedily. 

The  case  now  before  me  for  decision  resolves  itself  into  this  plain  question.  Was 
it  an  improvident  administration  of  the  estate  of  this  charity,  thus  to  demise  the  lands 
and  receive  a  fine  'I  Or  was  it  their  duty  to  have  waited  until  a  sum  sufficient  f,or 
that  purpose  had  been  accumulated  out  of  the  rents  and  profits  ]  I  should  say  that 
it  was  not  their  duty  to  have  waited  for  such  accumulation  ;  and  in  my  opinion  they 
were  authorized  by  the  nature  of  the  charity  to  resort  to  the  mode  they  adopted,  to 
raise  a  fund  to  enable  them  to  erect  the  buildings.  This  is  not  on  the  face  of  it  such 
a  gross  abuse  of  the  trust,  that  no  persons  intending  to  discharge  their  duty  fairly 
would  have  resorted  to  it. 

There  was  a  renewal  of  this  lease  in  1782.  The  le.ssee  and  those  representing 
him  have  been  in  possession  of  the  lands,  under  this  lease,  1"20  years.  I  am  bound 
to  protect  cliarities  :  but  I  am  not  to  introduce  uncertainty  in  the  rights  of  parties 
after  such  a  lapse  of  time.  I  cannot  grant  relief.  I  do  not  rely  on  time  as  creating 
a  bar  to  relief ;  but  I  treat  it  as  evidence,  that  the  rent  reserved  was  the  fair  value, 
and  that  the  trustees  exercised  a  sound  discretion  in  thus  demising  for  three  lives, 
with  a  covenant  for  perpetual  renewal,  in  consideration  of  a  fine. 

I  must,  therefore,  dismiss  this  information,  but  without  costs. 

See  The  Attorney-General  r.  Morgan,  2  Russ.  306.  Attorney-General  t'.  Pembroke 
Hall,  2  Sim.  &  Stu.  411.  Attorney-General  v.  Lord  Hotham,  1  Turn.  &  R.  209. 
Attorney-General  v.  Wray,  Jac.  .307.  Ex  parte  Berkhampstead  Free  School,  2  V. 
&  B.  138.  Attorney-General  v.  Wilson,  18  Ves.  518.  Attorney-General?'.  May  wood, 
Id.  315. 
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Charles  Can'oy, — Appellant;  Sir  Robert  Campbell,  Bart.,  and  Daniel 
Stuart,  Esq.,- — llcspondents  [1834]. 

IMews'  Dig.  X.  1)72  ;  xv.  i()2(),  1024.  S.C.  2  (^l.  &  F.  121  ;  and,  in  Ch.,  sith  vnm. 
Campbell  v.  ilardiiui.  2  Russ.  &  M.  390.  Discussed  and  followed  in  Piie  v. 
Linn-ood,  1842,  IJ  Jur.  G18  ;  and  Fisher  v.  Webster,  1872,  L.  R.  14  E(|.  "289. 
But  see  Ellicomhe  v.  Gomperlz,  1837,  3  My.  &  Cr.  127  ;  and  Hutchinson  v. 
Tottenham,  [1898]  1  I.  R.  403  ;  affirmed  on  appeal  [1899]  1  1.  R.  344.] 

J.  H.  by  his  will  gave  to  C.  H.  his  adopted  daughter  £20.000  3  per  cent,  con- 
,sols,  and  his  house  and  landed  property  at  V.  and  M.  The  will  then 
23roceeded  in  the  following  terms  :  But  in  case  of  her  death  without 
lawful  issue,  I  then  will  the  money  so  left  to  her  to  lie  equally  divided 
betwixt  my  nephews  and  nieces  who  nuiy  be  living  at  the  time  ;  and 
the  land,  etc.  at  C.  to  my  nephew,  the  Rev.  .1.  11.  ;  and  that  at  M.  to 
my  nephew.  Lieutenant  J.  H.,  etc.  I  request  R.  C.  and  D.  S.  to  be  her 
guardians,  and  allow  whatever  they  please  for  her  education  annually, 
and  after  she  has  left  school  ;  and  if  she  marries,  it  must  be  with  their 
consent,  and  the  property  to  be  solely  settled  upon  herself  and  children, 
and  in  no  way  changed  or  alienated. 

Hi-ld.  tliat  under  tiiis  limitation  the  £20,000  consols  vested  absolutelv  in  C.  H. 
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John  Harding,  late  of  Culworth,  in  tlie  county  of  Northampton,  Esq.,  deceased, 
on  tlic  od  day  of  January,  182G,  made  and  published  his  last  will  and  testament, 
in  writing,  duly  executed  in  the  following  terms  : — 

"  I  John  Harding  of  Culworth,  do  make  this  ray  last  will  and  testament.  1  give 
"  and   bequeath  as  follows  :  To  my  adopted  daughter,   commonly  called  Caroline 

Harding,  the  sum  of  £20,0()()  [470]  three  per  cent,  consols,  and  my  house  and 
"  landed  property  at  Cidworth,  also  that  at  Morton  Pinkey  ;  but  in  case  of  her  death 

without  lawful  issue,  I  then  will  the  money  so  left  to  her  to  be  equally  divided  be- 
"  twixt  my  nephews  and  nieces  who  may  be  living  at  the  time,  and  the  land,  etc., 
"  at  Culworth  to  my  nephew  the  Rev.  James  Harding,  and  that  at  Morton  Pinkey 
"  to  my  nephew  Lieutenant  John  Harding,  Madras  establishment ;  and  I  request 
"  my  much  esteemed  friends  Robert  Campbell,  No.  5.  Argyll  Place,  and  Daniel  Stuart, 
"  Esqs.,  to  be  her  guardians,  and  allow  whatever  they  please  for  her  education  annu- 
"  ally,  and  after  she  has  left  school  ;  and  if  she  marries  it  must  be  with  their  con- 
"  sent ;  and  the  property  to  be  solely  settled  upon  herself  and  children,  and  in  no 

way  changed  or  alienated  ;  and  as  a.  token  of  my  esteem  for  them,  I  give  and  be- 
'■  queatli  to  each  of  them  the  sum  of  £400.  1  leave  to  each  niece  and  nephew  of 
■'  mine  the  sum  of  £1000,  and  to  Charlotte  Ann  Harding  my  niece,  daughter  of  my 
"  late  brother  Francis,  the  sum  of  £3000  :  but  in  case  of  her  death  without  issue, 
"  this  £3000  to  revert  back  and  to  be  divided  betwixt  my  nephews  and  nieces  who 
"  may  then  be  living.  I  give  to  Elizabeth  Gascoine  my  servant  fifty-two  guineas 
"  per  annum,  that  is  to  say,  one  guinea  per  week  for  the  term  of  her  natural  life,  free 
"  from  all  deduction,  and  in  addition,  the  sum  of  £100  as  arrears  of  wages,  and  a  suit 
"  of  mourning  ;  and  to  my  servant  Edward  Watson  £50  and  mourning.  I  bequeath 
"  towards  the  Northampton  Lunatic  Asylum  to  be  erected  the  sum  of  £100.  1 
'■  request  my  brother  to  have  [471]  mourning  rings  made  to  give  to  relatives  and 
"  friends  whom  he  pleases.  I  give  and  bequeath  £100  to  the  grandchildren  of  my 
"  uncle  John  Harding,  total  £300.  One  each,  as  a  token  of  esteem  to  my  cousins. 
"  William  Harding  £50,  to  his  brother  James  £50,  and  James  Perrior  £50.  What 
"  property  I  may  die  jiossessed  of  not  otherwise  appri;)priated.  1  divide  into  fifteen 
"  shares,  seven  of  which  to  be  for  my  brother  William,  and  after  him  to  his  seven 
"  children  ;  five  for  my  sister  Candy,  and  after  her  to  her  five  children,  and  the  re- 
"  maining  three  to  my  sister  Wright,  and  her  children  afterwards.  I  permit  my 
"  sister  to  live  at  Culworth,  where  she  is,  for  the  term  of  her  natural  life,  if  she  pleases, 
"  in  common  with  my  natural  daughter  commonly  called  Caroline  Harding  ;  for  in 
"  her  it  is  to  be  understood  the  household  furniture,  wines,  and  books  are  vested,  only 
"  selling  such  property  as  may  not  be  required  for  use  :  this  child  Caroline  will  not 
"  leave  school  for  good  for  some  years,  therefore  Mrs.  Candy  will  pay  for  all  she  wants, 
"  except  rent  for  land,  etc.  ;  and  she  may  permit  Charlotte  Ann  Harding  my  niece 
"  to  live  with  her,  they  making  use  of  the  plate,  and  everything  in  the  house.  With 
"  respect  to  trinkets,  the  diamond  ring  to  my  adopted  daughter  Caroline  ;  the  diamond 
"  broach,  my  brother  William  ;  diamond  pin,  my  sister  Candy  ;  gold  watch,  nephew 
"  William  Harding  ;  and  chain  and  Persian  seals  to  John  ;  as  well  as  my  china 
'■  card  box,  with  counters  marked  J.  H.  ;  large  escrutoir  to  Henry  my  nephew  ;  a 
"  Surat  card  box  to  be  kept  at  Culworth  ;  a  small  escrutoir  to  Charlotte  Ann  [472] 

Harding  ;  shawls,  two  neck  ones,  small  ones,  to  my  adopted  daughter  Caroline, 
"  others  to  be  distributed  as  they  please.  Bed,  bedsteads,  to  my  servant  Elizabeth 
"  for  her  own  use,  tubs,  etc.  in  London.  Two  chairs  made  at  Surat,  I  should  like 
"  to  be  kept  by  my  family.  In  witne-ss  whereof  1  have  this  third  day  of  January, 
"  set  my  hand  and  seal,  18'2I),  appointing  ray  brother  William,  si,ster  Ann  Cand_y, 
"  and  the  Rev.  James  Plarding  my  nephew,  in  coninion  with  Robert  Campbell  and 
"  Daniel  Stuart,  Esqs.,  my  executors  in  this  country  ;  and  my  nephews  Lieutenants 
"  George  and  Thomas  Candy  in  Bombay,  my  executors  in  India,  J.  Harding,  (l.  s.)" 
The  testator  died  on  the"  10th  of  January,  1S2G,  without  issue,  and  left  surviving 
him  the  said  Caroline  Harding,  the  Reverend  William  Harding,  his  brother  and 
heir  at  law,  and  seven  children  of  the  said  William  Harding,  namely,  the  Reverend 
James  Weston  Harding,  called  in  the  will  the  Reverend  James  Harding,  Elizabeth, 
the  wife  of  the  Reverend  Hugh  Maltby  Spence,  Mary  the  wife  of  the  Appellant, 
Charles  Candy,  John  Ward  Harding,  William  Harding  the  younger,  Henry  Harding 
and  Harriet  Harding  ;  also  his  the  testator's  sister,  the  said  Ann  Candy,  widow, 
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and  five  cliiklirii  nf  the  said  Aiiu  Candy,  namely,  i'raneis  Candy  the  ApiielUinl, 
Cliarles  Candy,  George  Candy,  Thomas  Candy,  and  Henry  Candy  ;  also  his  .'ii.ster 
Charlotte  Wright,  the  wife  of  William  Wright,  and  three  children  of  the  said  William 
Wright  and  t'harlotte  his  wife,  namely,  Harriet  Wright,  Charlotte  Wright  the 
yonnger,  and  William  Harding  Wright  ;  and  [473]  also  Charlotte  Ann  Harding, 
tlie  only  child  of  the  testator's  brother,  Francis  Harding,  deceased. 

Soon  after  the  testator's  decease,  his  will  was  proved  in  the  Prerogative  Court 
of  Canterbury  by  four  of  the  executors,  namely,  the  Reverend  William  Harding, 
the  Reverend  James  Weston  Harding,  and  the  Respondents  Sir  Robert  Campbell, 
Baronet,  then  Robert  (^ampbell,  and  Daniel  Stuart. 

In  Hilary  term,  1820,  the  Respondents  and  Caroline  Harding  exhibited  their 
bill  in  the  Court  of  Chancery  again.st  the  Reverend  William  Harding,  the  Reverend 
James  Weston  Harding,  the  Reverend  Hugh  Maltby  Spence  and  Elizabeth  his  wife, 
Ann  Candy,  widow,  the  Appellant,  Charles  Candy,  and  Mary  his  wife,  William 
Wright  and  Charlotte  his  wife,  and  the  other  nephews  and  nieces  of  the  testator 
above  named,  insisting,  among  other  things,  tliat  the  Plaintiff',  Caroline  Harding, 
was  entitled  to  an  absolute  interest  in  the  legacy  of  £20,000  three  per  cent,  consoli- 
dated annuities,  and  that  the  bequest  over  of  the  same  in  ease  of  her  death  without 
lawfid  issue  was  void  ;  and  praying,  among  other  things,  that  an  account  might 
be  taken  of  the  testator's  personal  estate,  and  of  his  funeral  expenses,  debts,  and 
legacies,  and  that  his  personal  estate  might  be  applied  in  payment  thereof,  and  that 
the  said  legacy  of  £20,000  three  per  cent,  consolidated  annuities  might  be  secured 
for  the  benefit  of  the  Plaintiff",  Caroline  Harding,  and  that  she  might  be  declared 
to  be  absolutely  entitled  thereto,  and  that  guardians  of  the  Plaintiff',  Caroline  Harding, 
might  be  appointed,  and  an  allowance  made  for  her  maintenance  and  education 
during  her  minority. 

[474]  All  proper  parties  having  appeared  and  put  in  their  answers  to  the  bill, 
the  cause  came  on  to  be  heard,  before  the  Master  of  the  RoU.s,  on  the  21st  of  December, 
182G,  when  a  decree  was  made,  directing,  among  other  things,  the  usual  accounts 
to  be  taken  as  prayed  by  the  bill,  and  referring  it  to  one  of  the  Masters  of  the  Court 
to  approve  of  proper  persons  to  be  guardians  of  the  Plaintiff,  Caroline  Harding, 
to  state  the  amount  of  her  fortune,  and  to  inquire  what  would  be  a  proper  allowance 
for  her  maintenance  and  education,  as  to  which  the  Master  was  to  be  at  liberty  to 
make  a  separate  report. 

The  Master,  by  his  separate  report  dated  the  2d  of  A])ril.  1827  (which  was  after- 
wards confirmed),  certified,  among  other  things,  that  the  I^laintifl',  Caroline  Harding, 
was  entitled,  under  the  will,  to  an  absolute  interest  in  the  sum  of  £20.000  three  per 
cent,  consolidated  annuities,  subject  to  such  direction  for  a  settlement  as  in  the  will 
mentioned. 

Three  of  the  Defendants,  namely,  Elizabeth  Spence,  the  Reverend  William 
Harding,  and  Henry  Candy,  having  died,  a  bill  of  revivor  and  supplement  was  filed 
by  the  Respondents  and  the  Plaintiff',  Caroline  Harding,  for  the  purpose  of  reviving 
and  carrying  on  the  suit  and  proceedings  against  the  personal  representatives  of 
the  deceased  parties  ;  and  the  Defendants  to  the  bill  of  revivor  and  supplement 
having  appeared  to  and  answered  the  same,  a  decree  was  made  in  the  supplemental 
suit,  dated  the  21st  of  May,  1828,  whereby  it  was  declared,  that  the  said  Plaintiff's 
were  entitled  to  have  the  benefit  of  the  several  proceedings  had  in  the  original  cause 
again.st  Ann  Candy,  the  [475]  administratrix,  with  the  will  annexed  of  the  said 
Henry  Candy,  deceased  ;  and  it  was  oi'dered,  that  the  former  decree  of  the  21st  of 
December,  182(),  and  the  accounts  and  ini|uiries  therebv  directed,  and  the  several 
proceedings  had  therein,  should  be  cai-ried  on  and  ])rosecuted  between  the  parties 
to  that  supplemental  suit,  in  like  mannei'  as  had  been  directed  as  to  the  parties  to  the 
original  suit. 

The  Master  having  made  his  general  report,  and  the  causes  having  come  on  to 
be  heard  before  his  Honour  the  Vice-Chancellor  for  further  directions  on  the  Masters 
report,  and  as  to  the  matter  of  costs,  a  decree  was  made  therein,  bearing  date  the 
20th  of  July,  1820,  whereby  sundry  directions  were  given  ;  and  it  was  anmng  other 
things  declared,  that  the  Plaintiff',  Caroline  Harding,  under  and  by  virtue  of  tin; 
will  of  John  Harding,  the  testator,  was  entitled  absolutely  to  the  sum  of  £20.000 
Bank  three  per  cent,  annuities  bequeathed  to  her  bv  the  testator's  will. 
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In  the  month  of  December,  1829,  some  of  the  Defendants  in  the  causes,  inclmling 
the  Appellant,  Charles  Candy,  and  Mary  his  wife,  and  Francis  Candy  and  Charlotte 
Ann  Harding,  being  dissatisfied  with  so  much  of  the  last-mentioned  decree  as  declared 
that  the  Plaintiff',  Caroline  Harding,  was,  under  the  will  of  the  testator,  absolutely 
entitled  to  the  legacy  of  £20,000  three  per  cent,  consolidated  annuities,  and  also 
with  another  declaration  contained  in  the  decree,  presented  a  petition  of  rehearing 
and  appeal  to  the  Lord  Chancellor,  complaining  of  those  parts  of  the  last-mentioned 
decree  as  erroneous,  and  appealing  to  his  Lordship  therefrom. 

On  the  10th  of  October,  1830,  the  Plaintiff,  [476]  Caroline  Harding,  died  un- 
married and  without  issue,  having  made  and  published  her  will,  bearing  date  the 
13th  of  Way,  1830,  whereby  she  appointed  the  Respondents  executors  thereof  ;  and 
the  Respondents  after  her  death  obtained  probate  of  her  will  to  be  granted  to  them  by 
the  Prerogative  Court  of  Canterbury,  and  became  her  legal  personal  I'epresentatives. 

After  presenting  the  petition  of  appeal  to  the  Lord  Chancellor,  the  Defendant, 
Charlotte  Ann  Harding,  intermarried  with  John  Pulman,  and  the  Defendants,  Harriet 
Wright  and  Francis  Candy,  having  died,  by  means  whereof  and  of  the  death  of  Caro- 
line Harding  the  suits  became  abated,  the  Respondents,  in  Easter  Term,  1831,  filed 
their  bill  of  revivor  against  John  Pulman  and  Charlotte  Ann  his  wife,  the  several 
other  surviving  Defendants  in  the  original  and  supplemental  causes,  and  the  respective 
personal  representatives  of  Harriet  Wright,  deceased,  and  Francis  Candy,  deceased,  and 
the  suits  and  proceedings  were  duly  revived  by  an  order  dated  the  .5th  of  May,  1831. 

The  petition  of  rehearing  and  appeal  came  on  to  be  heard  before  tlie  Lord  Chan- 
cellor, on  the  26th  of  July,  1831,  when  his  Lordship  dismissed  the  appeal,  and  affirmed 
the  decree  of  the  29th  of  July,  1829.* 

The  Defendant,  Charles  Candy,  appealed  from  such  part  of  the  decree  of  the  29th 
of  July,  1829,  as  declares,  that  the  Plaintiff,  Caroline  Harding,  is,  under  the  will 
of  the  testator,  absolutely  entitled  to  the  sum  or  legacy  of  £20,000  three  per  cent. 
Bank  annuities. 

[477]  For  the  Appellant,  Mr.  Twiss  and  Mr.  Hodgkin. 

At  the  time  of  pronouncing  the  decree.  Caroline  Harding  was  living  and  un- 
married ;  to  decree  her  to  be  absolutely  entitled  to  this  sum  of  £20,000  three  ])er 
cent,  consols  was  therefore,  in  effect,  to  expunge  from  the  will  these  important  words  : 
"  If  she  marries,  it  must  be  with  their  consent,  and  the  property  solely  settled  upon 
"  herself  and  children,  and  in  no  way  changed  or  alienated."  In  other  words,  to 
hold  that  a  gift  in  strict  settlement,  and  a  gift  to  her  absolutely,  which  she  might 
squander  the  moment  she  attained  twenty-one,  are  identical. 

There  is  no  authority  for  the  doctrine,  that  in  construing  a  bequest  the  Court 
is  to  be  restricted  by  what  have  been  termed  the  four  corners  of  the  clause,  but,  on 
the  contrary,  every  case  shows  that  in  quest  of  a  testator's  intention,  and  especially 
in  the  twilight  of  an  ill  drawn  and  unprofessional  instrument,  you  are  to  seek  and 
derive  light  fron^  every  part  of  that  instrument.  The  four  corners  of  the  instrument 
are  the  only  legal,  as  certainly  they  are  the  only  rational,  limits  of  investigation.  That 
was  the  doctrine  of  Lord  Chief  Justice  Wilmot.  in  a  case  t  in  this  House,  wliicli. 
whatever  may  be  thought  of  the  reliance  which  was  placed  upon  minute  circum- 
stances, contains  a  store  of  sound  legal  iirinciple,  and  vigorous  rea.soning.  "  Ai.i. 
"  THE  WORDS  AND  PASS.\c:ES  IN  THE  WILL  "  are  the  expressions  which  he  there  uses, 
and  which  the  House  combined  in  order  to  ascertain  the  testator's  meaning.  In 
Gittins  V.  Steele, J;  "  We  have  now  [478]  reached,"  says  Lord  Eldon,  "  the  sound  rule, 
"  that  for  the  purpose  of  collecting  the  intention  every  part  of  the  will  must  be  con- 
"  sidered.  That  rule  was  first  established  by  the  great  judge  whom  we  have  just  lost, 
•  the  late  Master  of  the  Rolls,  and  was  confirmed  by  myself  in  Bootle  v.  Blundell." 

It  is  perfectly  immaterial  in  what  order  the  clauses  are  found  in  an  instrument, 
or,  in  other  words,  tfiat  the  connection  of  the  subjects  and  the  order  of  the  events 
are  more  to  be  regarded  than  the  position  of  the  syllables.  Thus,  in  Cro.  Eliz.  ]>.\)., 
Anonymous.  Anderson  C.  J.  said,  "  That  if  one  devise  laud  to  J.  S.  in  fee,  and  after 
"  by  the  same  will  devise  that  land  to  J.  D.  for  life,  both  parts  of  the  will  shall  stand, 
"  and  in  construction  of  law,  the  devise  to  J.  D.  shall  be  first."    In  Ridout  r.  Dowding,§ 

*  See  Campbell  v.  Harding,  2  Russ.  &  M.  290. 

t  Keilev  r.  Fowler.  3  Bro.  P.  C.  299.  i  1  Swan.  28.  Si  1  Atk.  119. 
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Lord  Hardwickp  says,  "  It  is  immaterial  how  a  testator  places  the  several  devises 
■■  in  a  will,  because  the  whole  must  be  construed  together."  In  Doe  against  Martin,* 
Lord  Kenyou  says,  "  Whether  the  limitations  precede  or  follow  the  power  of  appoiiit- 
■■  ment,  it  makes  no  difference. "  In  Blamire  i\  Geldart,t  JSir  William  (Jrant  (no  lati- 
tudinarian)  says,  "  in  a  will  it  is  not  material  in  what  order  the  clauses  are  arranged. 
'■  The  question  is.  What  is  the  effect  upon  the  whole  i  This  testator  begins  by  giving 
'■  to  George  Pringle  the  stock  at  the  death  of  his  wife  ;  and  then  gives  to  his  wife 
"  the  whole  of  the  property  :  consequently  she  has  a  life  interest  in  that  stock,  so  given 
"  to  George  Pringle  at  her  death.  Thus  the  will,  no  matter  in  what  order,  divides 
"  the  fund  between  these  two  per-[479]-sons,  giving  to  one  the  interest  for  her  life, 
"  and  to  the  other  the  capital  at  her  decease." 

To  apply  these  principles  to  the  case  before  us.  the  whole  of  the  limitations  to 
Caroline  Harding  and  her  issue,  with  the  gift  over,  arranged  in  the  order  which  the 
connection  of  the  subject  requires  in  the  chronological,  and  therefore  as  we  have 
seen  in  the  legal,  order  will  stand  thus  :  "  1  give  and  bequeath  to  my  adopted  daughter, 
"  commonly  called  Caroline  Harding,  the  sum  of  £20.000  three  per  cent,  consols  ; 
"  and  if  she  marries,  the  property  to  be  solely  settled  upon  herself  and  children,  and 
"  in  no  way  changed  or  alienated  ;  but  in  case  of  her  death  witliout  lawful  issue, 
"  I  then  will  the  money  so  left  to  her  to  be  equally  divided  betwi.xt  my  nephews  and 
"  nieces  wlio  may  be  living  at  the  time."  The  simple  question  for  your  decision  is. 
What  is  the  meaning  of  the  words  death  without  lawful  issue  1  Do  they  mean, 
first,  an  indefinite  failure  of  issue,  or,  secondly,  death  without  leaving  isstie  at  the 
time  of  her  death,  or,  thirdly,  failing  the  gift  to  the  issue  as  purchasers  ?  "It  is  by 
no  means  an  uncommon  error  in  the  statement  of  the  law  upon  this  subject  to  re- 
present an  indefinite  failure  of  issue  as  the  general,  I  had  almost  said  universal,  rule, 
and  every  other  con.struction  as  an  exception  out  of  that  rule  ;  now  it  may  be  ad- 
mitted, that  where  there  is  a  gift  to  the  ancestor  only,  followed  by  a  limitation  over 
on  his  or  her  death  without  issue,  or  in  default  of  his  or  her  issue,  or  without  his  or 
lier  having  any  issue,  or  words  to  that  effect,  such  is  the  general  rule,  and  that  who- 
ever seeks  to  confine  the  expressions  to  a  death  without  issue  living  at  the  death  of  the 
ancestor,  or  at  any  other  particular  point  of  time,  [480]  or  to  a  deatli  witliout  ever 
having  had  any  issue,  is  bound  to  make  out  his  case  with  strictness  and  clearness  ; 
but  the  ease  is  totally  different  where,  in  a  devise  or  bequest,  there  are  limitations 
capable  of  conferring  the  fee  in  realty,  or  an  absolute  interest  in  personalty  upon  the 
children,  or  issue  themselves  as  purchasers,  an  undeviating  train  of  authorities, 
embracing  not  only  personal  but  also  real  estate,  prove  to  demonstration  that  with 
limitations  so  circumstanced  the  rule  has  nothing  to  do. 

In  tlie  decision  below  the  question  was  treated  as  if  it  were  simply  whether  death 
without  issue  meant  an  indefinite  failure  of  issue,  or  a  failure  of  issue  living  at  the 
deatli  of  Caroline  Harding.  Cases  on  real  estate  are  authorities  a  multo  fortiori 
for  personal  estate  ;  for  thougli  there  are  many  cases  where  a  limitation  which  in 
real  estate  would  be  held  to  refer  to  an  indefinite  failure  of  issue  has  been  held  in 
personalty  to  refer  to  a  restricted  or  limited  failure,  there  is  no  case  in  where  a  limitation 
which  in  personal  estate  would  be  held  to  refer  to  an  indefinite  failure  of  issue  has 
been  held  in  realty  to  refer  to  a  restricted  or  limited  failure.  The  first  case  was 
Loddington  ?'.  Kyme,|  which  ranged  the  various  courts  from  the  fifth  to  the  ninth 
Will.  &  May,  and  w-as  eventually  decided  by  this  House.  The  case  involved  a  variety 
of  points.  It  was  a  case  on  real  estate.  "  Sir  Michael  Armin  devises  land  to  Evers 
"  Armin  for  life,  and  in  case  lie  have  any  issue  male,  then  to  such  issue  male  and  his 
"  heirs  for  ever  ;  and  if  he  die  without  issue  male,  then  to  [481]  Bernardiston  and 
'"  his  heirs  for  ever."  In  Levinz  it  is  said,  "The  la.st  words,  '  And  if  Evers  Armin 
"  die  without  issue,'  are  not  to  be  taken  substantively  and  absolutely,  but  relatively 
"  to  what  he  had  said  before  ;  and  it  cannot  be  intended  that  he  by  those  oblique 
"  words  would  destroy  by  implication  the  estate  expressly  devised  before  to  the  issue 
"  male  of  Evers  and  his  heirs."  This  may  be  considered  the  normal  case  of  the  class  : 
it  has  nothing  to  do  with  ulterior  limitations  after  a  failure  of  issue  ;  but  with  alter- 
native limitations,  if  there  are  no  issue  who  can  take.  In  this  class  of  concurrent 
limitations,  whether  in  real  or  personal  estate,  is  a  vested  limitation  to  the  ancestor 


*-iT.  R.  C5.  tlGV.  J.  SIC.  tlSalk.  2-24.     3  Lev.  431 
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with  two  branches  beyond  it  ;  if  tliere  are  any  issue  to  them  absolutely.  If  there 
are  none,  then  and  then  only  the  alternative  branch  takes  effect. 

In  the  case  of  Salkeld  r.  Vernon.*  James  Smith  bequeathed  to  Sarah  Euft'e's 
child  or  children,  to  the  number  of  four,  the  sum  of  i'lOflO  each  ;  and  if  she  should 
have  a  greater  number  than  four  living  at  his  decease,  then  he  gave,  devised,  and 
bequeathed  the  sum  of  £4000  only  to  be  divided  amongst  the  said  children  that 
should  be  so  hving  at  his  decease,  share  and  share  ahke,  to  be  paid  them  when  they 
should  attain  their  respective  ages  of  twenty-one  years,  with  accruer  as  therein  is 
mentioned.  But  if  the  .said  daughter  should  happen  to  die  without  issue,  then  and 
in  such  case  he  gave,  devised,  and  bequeathed  the  said  sum  of  £4000  to  Mary  Barker, 
James  and  Elizabeth  Barker,  and  the  survivor  of  them.  Lord  Northington  deter- 
mined in  favour  of  the  validity  of  the  gift  over  :  he  says,  "  On  the.se  [482]  words 
"  it  is  said  the  limitation  over,  after  a  general  failure  of  issue,  is  too  remote  and  void. 
"  And  it  is  true,  that  whenever  a  particular  estate  is  given  in  a  chattel  of  the  duration 
"  of  an  estate  tail  a  limitation  over  is  void  by  way  of  remainder,  but  an  absolute  legacy 
"  to  the  children,  if  they  live  to  its  vesting  in  them  ;  and  if  they  do  not,  then  to  other 
"  persons  :  it  is  like  the  limitations  of  two  fees-simple,  to  start  at  the  same  time  upon 
"  different  events,  as  in  the  case  of  Loddington  r.  Kyme  [1  Salk.  224;  .3  Lev.  431]. 
This  reference  to  the  case  of  Loddington  u.  Kyme  shews  that  he  went  upon  the  dis- 
tinction between  alternate  and  successive  limitations,  which  is  the  very  hinge  of 
this  class  of  cases. 

The  case  of  Target  r.  Gaunt, t  although  it  is  generally  cited  as  an  authority  for 
the  construction  which  confines  the  words  die  without  issue  to  a  failure  of  i.ssue  at 
the  time  of  the  death  of  the  proposihis,  belongs  more  properly  to  the  class  in  which 
the  words  die  without  issue  are  treated  as  equivalent  to  "  failing  the  objects  of  the 
"  antecedent  limitations." 

The  bequest  in  that  case  was  as  follows  :  To  my  son  Henry  for  his  life,  and  no 
longer,  and  after  his  decease  to  such  of  the  issue  of  the  said  Henry  as  Henry  by  his 
will  should  appoint ;  and  in  case  Henry  should  die  without  issue,  then  to  his  brother 
Albinus  for  the  residue  of  the  term.  Lord  Chancellor  Macclesfield  held,  that  the 
devise  over  of  the  term  to  Albinus  was  good  ;  and  the  reporter  adds,  that  the  Lord 
Chancellor  cited  the  case  of  Loddington  r.  Kyme,  and  said  that  this  was  a  stronger  case 
than  the  principal.  This  reference  to  Lod-[483]-dington  and  Kyme  shews,  that  the  dis- 
tinction between  alternative  and  succes.sive  limitations  was  the  ground  of  the  decision. 

In  Goodright  r.  Durham, +  there  was  a  devise  to  J.  L.  for  life,  and  after  his  death 
to  all  his  children  equally  and  their  heirs  ;  and  in  case  J.  L.  should  die  without  issue, 
to  the  testator's  two  daughters  and  their  heirs.  Lord  Mansfield  held  it  to  be  clear 
that  the  limitation  over  was  the  same  thing  as  in  case  he  died  without  children.  In 
Doe  V.  Lyde.S  S.  Lyde  by  his  will  bequeathed  certain  leasehold  premises  to  his  son 
George  Lyde  for  life,  and  after  his  decease  to  Margaret  his  wife  for  life,  and  after  the 
decease  of  the  survivor  to  the  children  bi  George,  share  and  share  alike  ;  but  if  George 
should  die  without  issue  of  his  body,  then  over.  In  this  case  the  decision  was  in  favour 
of  the  gift  over  ;  and  one  of  the  learned  judges  by  whom  it  was  decided  observed, 
"  In  my  opinion  nothing  is  so  clear  as  that  if  that  had  been  a  devise  of  a  freehold  it 
"  would  not  have  given  an  estate  tail;"  and  again  "the  testator  has  given  to  the  children 
"  the  interest  of  these  premises,  share  and  share  alike,  that  is,  for  ever  ;  so  that  the 
"  contingency,  upon  which  the  limitation  over  is  founded,  could  only  be  in  case  there 
"  were  no  children."  In  effect  the  bequest  was  to  George  for  life,  remainder  to  his 
wife  for  life  ;  and  then  if  George  had  any  children  to  them  absolutely,  if  he  had  none, 
to  other  per.sons  :  the  dispositions  were  alternative,  not  successive,  and  therefore 
all  objection  derived  from  the  supposed  remoteness  of  the  latter  limitation  wanted 
its  very  foundation.  In  Hockley  r.  Mawbey  ||  the  [484]  devise  and  bequest  was  by 
John  Russell  to  his  son  Richard  Russell  and  his  issue  lawfully  begotten  or  to  be  be- 
gotten, to  be  divided  among  them  as  he  should  think  fit,  and  in  ease  he  should  die 
without  issue,  over.  Lord  Chancellor  Thurlow,  in  delivering  judgment  in  this  case, 
says,  "  It  is  clear  to  me,  that  the  testator  intended,  and,  I  think,  has  pretty  plainly  ex- 
"  pressed,  a  contingency  with  a  double  aspect  ;  in  one  case  to  the  chOdren  of  the  son  ; 

*  1  Eden,  64.  t  1  P.  Wms.  432.     Gilb.  Eq.  R.  149.     10  Mod.  402. 

t  Dougl.  204  §  1  T.  R.  593.  |]  J  Ves.  J.  143,     3  B.  C  C,  82. 
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"  in  the  other,  to  the  other  persons  pointed  ont  :  to  the  cliihh-en  of  the  son  in  one 
"  way  ;  to  the  other  parties  in  another."  And  a<;ain  he  adds,  "  It  is  an  estate  devised 
"  upon  two  aUernative  contingeneies  ;  one.  that  there  were  ohjcets  capahU"  of  taiving 
■'  under  the  first  hniitation  ;  another,  that  there  were  none  sucli.  hut  that  there  weru 
"  objects  capabh'  of  taking  under  the  second." 

In  Vandergucht  r.  BUike  *  Martha  Liney  bequeatlied  long  annuities  to  trustees 
in  trust  for  George,  Elizabeth,  and  Martha  Liney  for  their  lives  ;  and  in  case  of  the 
death  of  eitlier  of  them,  leaving  any  cliild  or  children,  then  tlie  annuity  of  him  or  her 
so  dying  should  be  equally  divided  between  such  child  or  children ;  and  in  case  of 
the  death  of  either  of  them  (George,  Elizabeth,  and  Martha)  without  issue,  then  the 
annuity  of  him  or  her  so  dying  should  go  to  the  survivor  or  survivors  of  them.  Lord 
Alvanley  held  the  gift  over  good.  The  cases  also  of  Blackbui-n  r.  Edgley.t  Ginger 
V.  White. J  and  the  late  case  of  Morse  r.  Lord  Ormond.S  all  distinctly  shew  that  where 
tliere  are  antecedent  limitations,  to  wliicli  the  words  ''die  without  issue  can  he 
referred,  they  mean  simply,  failing  [485]  the  antecedent  limitations,  they  do  not  be- 
long to  that  clear  and  determinate  class  of  cases  to  which  the  Appellants'  case  belongs, 
viz.  of  two  alternative  dispositions,  each  of  which  carries  the  fee  ;  the  gifts  in  those 
three  cases  being  to  the  issue,  and  only  for  limited  estates.  The  case  of  The  King  v. 
The  Marquis  of  Stafford  ||  proceeded  on  the  same  principle.  It  is  true  that  the  words 
of  the  gift  over  were, "  in  default  of  such  issue  ;  "  but,  as  Lord  Ellenborough  in  deciding 
it  said,  this  was  a  distinction  without  a  difference ;  for  the  one  expression  as  well  as 
the  otlier  might,  under  the  same  circumstances,  mean  an  indefinite  failure  of  issue  ; 
and  as  he  fully  recognised  the  general  doctrine  of  Goodright  r.  Durham  [Dougl.  264], 
the  case  establishes  tlie  proposition,  that  wherever  there  is  a  gift  of  personal  or  even 
of  real  estate  to  an  individual,  followed  by  limitations  capable  of  conferring  tlie  absolute 
interest  on  all  the  children  or  issue  as  purchasers,  a  limitation  over  in  default  of  issue, 
is  an  alternative  limitation  in  the  event  of  the  gift  to  the  children  or  issue  not  taking 
effect.  The  case  of  Malcolm  r.  TaylorIT  is  a  full  recognition  of  the  principle  for  which 
we  contend.  The  circumstances  of  that  case  differ  in  some  respects  from  those  of 
the  present,  but  the  principle  was  the  same.  In  Malcolm  r.  Taylor,  the  testatrix 
bequeathed  the  Lysons  plantation  and  her  money  in  the  funds,  unto  and  to  the  use 
of  Elizabeth  Goodin  Taylor,  and  Maria  Taj'lor,  and  their  respective  as.signs,  for  the 
terms  of  their  natural  lives,  share  and  share  alike  ;  and  after  the  death  of  either  of 
them,  then  unto  the  survivor  of  them  and  her  assigns  for  her  life  ;  and  [486]  after 
the  decease  of  the  survivor,  to  the  children  of  Maria  Taylor,  according  to  lier  appoint- 
ment, and  in  default  of  appointment  to  be  equally  divided  among  the  said  children 
and  their  heirs  and  assigns,  to  be  an  interest  vested  in  and  paid  to  them,  being  sons, 
at  twenty-one,  and  daugliters  at  twenty-one  or  marriage;  "and  in  case  the  said 
'"  Maria  Taylor  shall  die  without  issue  of  lier  body  lawfully  begotten,"  then  the  Lysons 
estate,  unto  and  among  the  children  of  Anna  Susanna  Watson  Taylor,  and  in  case 
Maria  Taylor  shall  die  without  issue  as  aforesaid,  she  then  gave  and  bequeathed, 
after  the  death  of  Elizabeth  Goodin  Taylor  and  Maria  Taylor,  her  said  money  in 
the  funds  unto  John  Malcolm  and  his  assigns  for  his  life,  with  remainder  over. 

It  was  determined  first  by  the  Master  of  the  Rolls,  and  subsequently  by  the  present 
Lord  Chancellor,  that  the  limitation  over  to  John  Malcolm  was  good. 

The  Lord  Chancellor,  in  affirming  the  decision  of  tlie  Master  of  the  Rolls,  after 
commenting  on  the  words  "  as  aforesaid,"  in  a  manner  which  shews  that  he  did  not 
con.sidertheni  the  turning  point  of  the  case, refers  to  the  cases  of  Target  and  Gaunt  ** 
and  Goodright  and  Durham,  as  proving  that  tlie  words  "  in  case  she  died  without 
'■  issue  "  were  equivalent  to  "  in  case  slie  died  without  children,"  sucli  issue  as  liave 
been  mentioned  in  the  previous  hmitation  to  them  as  purchasers.  He  adds,  "  Does 
"  the  mere  separation  of  the  gift  over  from  the  provision  respecting  the  stock,  prevent 
"  the  reference  back  1  Are  not  the  identity  of  the  subject  matter,  namely,  the  stock, 
"  and  the  words  of  reference  '  as  aforesaid,'  sufficient,  if  not  singly,  yet  if  taken 
"  [487]  together,  to  establish  a  connection  between  the  gift  over  and  the  preceding 
"  provision?  "  The  Lord  Chancellor  then  proceeds  to  consider  the  consequence  of 
this  construction  in  excluding  by  possibility  the  issue  of  sons,  who  might  marry  and 

*  2  Ves.  J.  534.        t  1  P.  Wms.  600.  t  1  Russ.  382.        §  Willes,  348. 
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die  under  twenty-one  ;  and  eventually  arrives  at  the  conclusion,  that  that  consequence 
does  not  present  any  real  objection. 

To  apply  then  the  doctrine  of  all  these  cases,  and  i^articularly  that  of  Malcolm 
and  Taylor  to  the  case  which  now  awaits  your  decision,  we  have  only  to  place  the  two 
clauses  in  the  only  order  in  which  the  events  can  happen  :  and  the  bequest  is  a  bequest 
of  £20,0U0  consols  to  Caroline  Harding,  and,  if  she  has  children,  then  to  those  children 
as  purchasers ;  if  she  has  no  childi'en,  to  the  testator's  nephews. 

The  cases  of  Jee  v.  Audley,*  Coulson  «;.  Coulson.t  Broncher  v.  Bagot,|;  and  a 
host  of  similar  decisions,  shew  that  what  would  be  an  estate  tail  in  realty  is  an  absolute 
interest  in  personalty,  and  that  what  would  be  a  good  remainder  after  an  estate  tail 
in  realty  is  void,  for  remoteness  as  an  executory  bequest  in  personalty.  All  this  is 
most  fully  conceded,  but  all  these  cases  are  irrelevant  where  the  issue  take  as  pur- 
chasers in  fee  by  the  name  of  children,  sons,  etc.  in  one  alternative,  and  another  class 
of  persons  take,  not  beyond  that  gift  but  alternatively  or  in  lieu  of  it. 

Even  supposing  that  you  do  not  read  the  gift  to  the  children  in  its  right  place 
(viz.  between  the  gift  to  Caroline  Harding,  and  that  to  the  testator's  nephews),  there 
is  abundant  evidence  that  an  indefinite  failure  of  issue  is  not  intended.  For  as  to 
the  real  estate  (which  is  given  over  on  the  same  [488]  event,  and  by  the  very  same 
clause  as  the  personal),  the  ulterior  limitation  is  for  life  only  ;  and  Roe  v.  Jeffrey  § 
is  a  clear  authority  that  where  this  is  the  case,  the  dying  without  issue  must  be  con- 
fined to  a  dying  without  issue  at  the  time  of  the  death  of  the  first  taker. 

In  that  case  as  in  ours  there  was  no  express  limitation  for  life  :  it  was  only  as 
in  our  case,  the  absence  of  words  of  limitation  which  made  the  ulterior  estates  hfe 
estates  ;  and  by  making  those  estates  life  estates,  confined  the  death  without  issue  to 
a  death  without  issue  living  at  the  death. 

So  upon  a  gift  to  a  denizen  or  bastard,  and  his  heirs  a  limitation  over  is  good  ; 
because  he  can  have  no  heirs  but  of  his  body.[| 

It  has  been  supposed,  that  the  authority  of  Roe  r.  Jeffrey  is  shaken  by  the  case 
of  Barlow  r.  Salter.1[  But  Roe  r.  Jefi'rey  obtained  the  marked  approbation  of  the 
Lord  Chancellor  in  the  present  case,  and  it  is  not  opposed  by  Barlow  v.  Salter,  there 
is  not  in  fact  any  discrepance  whatever.  Lord  Kenyon  in  Roe  v.  Jeffrey  decided, 
that  a  limitation  over  of  hfe  estates  only  had  the  effect  of  confining  a  death  without 
issue  to  a  death  without  issue  living  at  the  death  :  because  it  necessarily  shewed  that 
tlie  failure  must  be  on  a  proximate  event.  Sir  William  Grant  in  Barlow  r.  Salter, 
decided  that  a  limitation  over  of  the  whole  fee  (though  divided  into  life  estates  and 
renuiinders  over)  had  no  such  effect. 

This  is  perfectly  consistent.  "  Assuredly,"  he  says,  "  where  nothing  but  a  life  in- 
"  terest  is  given  over,  tlie  failure  of  issue  must  necessarily  be  intended  [489]  a  failure 
"  within  the  compass  of  this  life  ;  but  when  the  entire  interest  is  given  over,  the  cir- 
"  cumstance  that  one  of  the  limitations  is  confined  to  a  life  interest,  furnishes  no  indica- 
"  tion  of  an  intention  to  confine  it  to  this  life  ;  "  and  he  afterwards  puts  Roe  r.  Jeffrey 
on  the  true  ground.  *  *  In  this  case  thei-e  are  words  sufficient  to  shew  that  the  event 
on  which  the  limitation  over  was  to  take  place,  was  a  proximate  and  not  an  indefinite 
failure  of  issue  :  that  the  testator  contemplated  his  nephews  and  nieces  taking  imme- 
diately on  the  decease  of  his  daughters  :  that  he  did  not  intend  the  legal  and  absurd, 
but  tiie  popular  and  rational  sense  of  failure  of  issue  :  and  the  House  cannot  affirm 
the  decree  without  stating  Doe  v.  Webber,  and  repressing  Roe  v.  Jeffrey.  But  if 
there  be  any  doubt  on  that  point,  the  strength  of  this  case  is  this, — that  after  the 
gift  to  Caroline  Harding  there  are  alternative  limitations  of  the  fee  or  absolute  interest 
one  way  to  her  issue,  and  another  way  to  the  nephews  and  nieces  ;  that  the  former 
has  failed  and  the  latter  (being  the  other  branch  of  the  alternative  limitations), 
has  taken  effect. 

In  the  course  of  the  argument  the  Lord  Chancellor  made  the  following  observa- 
tions : — Upon  the  effect  of  the  word  "  such,"  that  there  was  no  case,  so  far  as  he  knew, 
where  that  word  was  referred  downwards  to  issue  after-mentioned  :  that  in  Target 

*  1  Cox,  342.  •    t  2  Atk.  253.  J  1  Mer.  271. 

§  7  T.  R.  589.  II  1  Roll.  Rep.  430.     1  Bac.  78(5. 

IT  17  Ves.  479.  **  See  Murrav  r.  Addenbrook,  2  Russell,  407. 
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V.  Gaunt  *  tht^  literal  iiR'aniiig  ut'  the  words  was  issue  liviiifj;  at  tlie  dr.illi  :  that  in 
the  construction  of  these  words  the  dis-[490]-tinction  between  real  and  personal 
estate  which  is  to  be  found  in  some  of  the  cases,  and  prevailing  in  Fearne's  t  time, 
had  been  very  much  narrowed  ;  that  Holroyd  J.  in  one  case  said  lie  hoped  to  live 
to  see  it  abolished  ;  and  that  this  tendency  of  judicial  opinion  appears  clearly  in 
th(!  Judgment  of  Sir  W.  Grant  in  Barlow  v.  Salter  J  that  as  to  the  words,  "  at  that 
"  time  "  they  made  no  difl'erenee  in  this  case,  because  the  question  recurred  at  what 
time  the  cesser  of  the  life  estate  or  the  extinction  of  the  issue  1  that  the  argument 
from  the  specification  of  the  individuals  to  take  the  estate  upon  the  hmitation  over, 
was  displaced  by  the  decision  in  Barlow  v.  Salter  ;  there  it  was  to  four  nephews, 
here  it  was  to  sixteen  persons  named. 

At  the  conclusion  of  the  argument  for  the  Appellants,  the  Lord  Chancellor  with- 
out hearing  the  Respondents'  Counsel  proceeded  to  deliver  his  opinion  as  follows  : —  . 

I  have  looked  at  the  Judgment  in  Malcolm  r.  Taylor  [*2  Euss.  &  M.  416].  The 
words  "  as  aforesaid,"  are  in  that  case  the  substantive  words  to  be  considered.  There 
were  two  antecedents,  one  of  which  was  referred  to  by  the  words  "  as  aforesaid  :  " 
both  could  not  be  referred  to  ;  the  question  was  to  which,  and  it  was  held  to  refer 
to  the  nearer,  the  subject  matter  stock  being  in  the  remoter  antecedent  and  not 
in  the  nearer.  There  was  something  also  in  the  particular  manner  in  which  the 
limitations  were  to  vest  in  the  children,  and  there  were  other  peculiarities  in  the 
case  ;  so  that  in  that  [491]  case,  even  without  the  words  "  as  aforesaid,"  the  Judgment 
would  have  been  well  founded.  The  law  upon  this  subject  in  earlier  times  seems 
to  have  been  fluctuating  and  unsettled  ;  and  it  is  not  until  lately  that  the  principle 
of  decision  has  been  effectually,  and  by  authority  established,  that  if  the  gift  over 
is  simply  "  on  failure  of  issue,"  "  defect  of  issue,"  "  dying  without  issue,"  etc.  whether 
the  words  apply  to  real  or  personal  property,  it  is  to  be  construed  a  general  failure 
of  issue  :  the  gift  over  is  void,  and  in  personal  estate  the  implied  limitation  quasi  in 
tail  gives  an  absolute  interest.§  But  as  an  exception  to  this  general  rule  of  law,  it 
has  been  allowed  to  look  beyond  the  words  preceding  the  gift  over  to  the  context, 
and  if  there  are  other  words  referring  to  the  same  subject  matter,  a  preceding  gitt 
to  children  which  as  "  nomen  coUectivum  "  may  mean  issue,  it  may  in  that  case  be 
construed  to  vest  in  the  issue  as  purchasers.  If  therefore  a  gift  to  children,  etc.  imme- 
diately precedes  the  limitation  over,  upon  a  dying  without  such  issue,  you  might 
read  "  without  issue  "  or  "  such  issue,"  that  is  children,  etc.  But  merely  because 
the  word  "  children  "  is  found  in  some  prior  part  of  the  will  not  necessarily  connected 
with  the  words  in  question,  is  not  a  satisfactory  ground  for  resorting  to  this  con- 
struction. 

Mr.  Jarman  in  his  book  ||  brings  the  cases  together  in  a  very  convenient  form, 
reducing  to  particular  heads  the  instances  in  which  "  issue  "  is  read  "  such  issue," 
and  construed  children,  etc.  as  [492]  purchasers.  There  is  not  one  case  in  which 
the  words  to  furnish  out  or  to  aid  the  construction  are  not  antecedent  to  the  phrase 
"  such  issue,"  and  the  words  preceding  the  limitation  over.  Barlow  v.  Salter  [17  Ves. 
479]  is  an  important  case  bearing  on  this  question.  It  is  in  that  case  apparent  that 
Sir  W.  Grant  had  fully  studied  the  subject.  The  question  there  in  one  respect  re- 
sembled this,  and  in  one  respect  was  stronger,  because  the  estate  was  given  over  to 
four  nephews,  a  circumstance  similar  to  the  individuality  of  the  sixteen  objects  to 
whom  the  gift  over  is  made  in  this  case,  a  ground  upon  which  it  was  strenuously 
argued  for  the  Appellants.  There  were  not  in  that  case  the  words  "  at  the  time." 
But  you  must  construe  those  words  rationally,  and  they  are  as  consistent  with  the 
argument  for  the  Respondent,  as  for  the  Appellants.  The  time  indicated  may  be 
of  issue  living  at  the  death  of  the  first  taker,  or  it  may  point  to  indefinite  failure  of 
issue.  If  the  hmitation  can  be  made  out  by  context  to  mean  at  the  death,  you  do 
not  want  the  words,  for  you  have  the  estate  by  the  limitation.  If  the  other  construc- 
tion is  put  on  them,  the  case  is  decided  against  the  limitation  over. 

*  1  P.  W.  432.     Gilb.  Eq.  Rep.  149.     10  Mod.  403. 
t  See  Fearne,  C.  R.  471.  9th  Edit.  ;  and  see  Mr.  Butler's  note  (7)  p.  477 
X  17  Ves.  479.  §  See  Doe  v.  Jesson,  2  Bligh,  O.  S.  1. 

II  See  Bythewood's  Precedents,  etc.  by  Jarman,  vol.  x.  p.  57.  Powell  on  Dev. 
by  Jarman,  vol.  i.  p.  388.     Haves  &  Jarman  on  Wills.  134. 
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I  have  looked  into  the  authorities,  and  I  have  no  doubt  upon  the  subject.  1  have 
also  spoken  to  Lord  Tenterden  and  the  Judges  ;  and  if  they  had  given  me  any  reason 
to  sujipose  that  any  argument  of  the  case  before  them  would  have  raised  a  difficulty 
or  doubt,  it  would  have  been  more  agreeable  to  me  that  the  question  should  be  decided 
by  the  House,  rather  upon  their  advice  than  upon  mine.  I  do  not  think,  however, 
that  it  is  a  case  for  costs. 

Decree  affirmed. 


[493]  ENGLAND. 

COURT  OF  CHANCERY. 


William  Nottidge  and  Eichard  Black, — Appellants ;  George  Pkichard, — 

Respondent  [1834]. 

[Mews'  Dig.  i.  365  ;  x.  444.  S.C.  2  CI.  &  F.  379  ;  and,  in  Ch.,  sub  nom.  Pritchard  v. 
Draper,  1  Russ  &  M.  19L  As  to  admission  by  partner  being  evidence  against  a 
firm,  see  now  Partnership  Act,  1890,  s.  15.  As  to  authority  of  partner  to 
receive  debts,  etc.,  after  dissolution,  adopted  in  Piercy  v.  Fynney,  1871,  L.  R.  12 
Eq.  74;  and  see  now  Partnership  Act,  1890,  s.  39.] 

P.  and  D.,  in  the  year  1814,  commenced  a  partnership  as  solicitors.  W.  was 
a  client  of  the  firm,  and  employed  D.  as  his  private  agent  to  receive  his 
rents.  The  partnership  was  dissolved  in  1817,  when  W.  was  indebted  to 
the  firm  for  a  bill  of  costs  in  a  sum  of  £867  ;  and  D.,  upon  a  settlement 
of  the  partnership  accounts  between  him  and  P.,  was  found  indebted 
to  P.  in  a  sum  of  £750,  for  which  he  gave  security,  and  agreed  to  assign 
to  P.  the  outstanding  partnership  debts.  Of  this  settlement,  debt,  and 
agreement  notice  was  given  to  W.  in  1821.  During  the  partnership  and 
afterwards  D.  had  received  monies  on  account  of  W.  beyond  the  amount 
of  the  bill  of  costs  :  there  was  no  evidence  of  any  direction  given  by  W. 
to  D.  to  apply  the  monies  received  by  D.  on  his  account  to  the  payment 
of  the  bill  of  costs,  nor  of  any  settlement  of  accounts  between  W.  and  D., 
but  it  was  in  evidence,  that  upon  one  occasion  W.  said  to  D.  that  he  had 
better  keep  some  money  of  W.  which  he  had  in  his  hands,  as  he  might 
want  it. 

A  bill  in  equity  filed  by  P.,  stating  these  facts,  and  that  D.  had  possession  of 
the  partnership  books,  to  which  P.  had  no  access  ;  that  D.  had  refused 
to  concur  with  him  in  suing  W.  at  law,  or  to  permit  the  use  of  his  name 
for  that  purpose  ;  and  that  by  collusion  between  W.  and  D.,  the  monies 
of  W.  received  by  D.  had,  as  they  pretended,  been  applied  to  payment 
of  the  partnership  debt,  and  praying  an  account  and  payment  of  the 
debt,  was  dismissed  by  the  Master  of  the  Rolls  ;  but  on  appeal  to  the 
Lord  Chancellor,  this  order  was  reversed,  and  a  decree  for  account  and 
payment  made  against  the  executors  of  W.,  and  this  decree  was  affirmed 
on  appeal. 

The  costs  of  the  appeal  were  given,  notwithstanding  this  diflference  of  opinion. 

[494]  In  1821,  the  Respondent  exhibited  his  original  bill  in  the  high  Court  of  Chan- 
cery against  Sir  Thomas  Maryon  Wilson,  Baronet,  deceased,  and  Carter  Draper,  which 
was  amended  in  1823.  The  bill,  as  amended,  stated  that  in  the  month  of  January, 
1814,  the  Respondent  agreed  with  Carter  Draper  to  become  a  partner  with  him  in 
carrying  on  the  business  of  an  attorney  at  law  and  a  solicitor  ;  and  that  the  partner- 
ship business  or  profession  was  accordingly  entered  upon  by  Carter  Draper  and  the 
Respondent,  pursuant  to  such  agreement ;  and  the  same  was  carried  on  and  con- 
tinued by  and  between  the  Respondent  and  Carter  Draper,  as  such  partners,  from 
the  month  of  January,  1814,  until  the  month  of  October,  1817,  at  which  last- 
mentioned  period  the  partnership,  by  the  agreement  of  Carter  Draper  and  the  Re- 
siwndent,  was  dissolved  :  that  at  the  time  of  the  dissolution  of  the  partnership,  there 
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were  many  outstanding  debts  owing  from  divers  persons  to  the  partnership,  amongst 
which  was  a  very  considerable  debt,  owing  from  Sir  Thomas  Mary  on  Wilson,  to  tlie 
partnership  for  business  theretofore   done  and  transacted,   and  the  disbursements 
tlieretofore  made  by  Carter  Draper  and  the  Respondent,  as  the  solicitors  and  attoi-nies 
of   Sir  Thomas   Maryon  Wilson,  during  the  continuance  of  the  partnership ;  that 
the  disbursements  of  the  partnership  were  made  by  Carter  Draper  alone,  but  never- 
theless out  of  the  monies  of  the  Respondent  alone  ;  and  that  all  the  accounts  of  the 
partnership,  and  of  all  the  payments  and  receipts  of  the  partnership,  were  kept  and 
made  out  by  Carter  Draper  alone  ;  and  that  upon  the  dissolution  of  the  partnership, 
all  the  [495]  wi'itten  accounts,  voucliei'S,  day  books,  ledgers,  and  books  of  account 
belonging  to  the  partnersliip,  were  taken  by  Carter  Draper  into  his  possession,  and 
the  same  had  ever  since  been  and  were  then  in  his  exclusive  possession  and  power, 
and  he  liad  never  since  allowed  or  permitted  the  Respondent  to  inspect  or  see  the 
same  or  any  of  them  ;  and  that  no  bill  of  fees  or  disbursements  had,  previously  to  the 
said  dissolution,  been   made  and   delivered  to   Sir  Tliomas  Maryon  Wilson,  by  and 
on  the  part  of  the  Respondent  and  Carter  Draper,  or  either  of  them,  but  the  account 
of  Sir  Thomas  Maryon  Wilson  was  then  an  open  and  unadjusted  account  ;  and  that 
Sir  Thomas  Maryon  Wilson  was,  in  the  month  of  October,  1817,  informed  and  aware 
of  the  dissolution  of  partnership  :  tliat  some  time  after  such  dissolution,  and  subse- 
quently to  November,  1817,  a  bill  and  account  of  the  said  fees  and  disbursements, 
and  of  the  amount  due  for  the  same,  from  Sir  Thomas  Maryon  Wilson  to  the  partner- 
ship, was  made  out  by  Charter  Draper  without  the  Respondent's  privity,  and  delivered 
to  Sir  Thomas  Maryon  Wilson  by  Carter  Draper,  without  the  privity  and  knowledge 
of  the  Respondent  ;  and  that  the  Respondent,  for  the  reasons  aforesaid,  was  ignorant 
and  iminformed  of  the  particulars  of  the  partnership  accounts,  and  more  especially 
of  the  particulars  and  items  composing  the  debt  due  from  Sir  Thomas  Marj'on  Wilson, 
and  of  the  bill  of  account  delivered  to  Sir  Thomas  Maryon  Wilson  as  aforesaid,  though 
the  Respondent  had  reason  to  know,  and  showed  the  fact  to  be,  that  the  sum  total 
of  the  bill,  to  wit,  of  the  amount  justly  due  from  Sir  Thomas  Maryon  Wilson  to  the 
partnership,  amounted  to  the  simi  of  £867  and  upwards. 

[496]  The  bill  further  stated,  that  Carter  Draper  from  time  to  time,  during  the 
continuance  of  the  said  partnership,  applied  to  his  own  separate  use,  from  the  receipts 
and  profits  of  tlie  partnership,  very  large  smns  of  money,  greatly  exceeding  the  pro- 
jiortion   thereof,  to  wit,  a  moiety,  to  which   he  was   entitled  :  and  that  by  reason 
t  hereof,  and  by  i-eason  of  tlie  Respondent  having  paid  and  exjiended  for  and  on  account 
of  the  partnership  business,  and  also  for  and  on  account  of  the  said  Carter  Draper, 
as  partner  as  aforesaid,  divers  sums  of  money  to  a  very  considerable  amount,  there 
appeared  to  be,  and  was  in  fact,  at  the  time  of  the  dissolution  of  the  partnership 
business,  a  very  considerable  balance,  amounting  to  £750  in  favour  of  the  Respondent 
due  and  owing  to  him  from  Charter  Draper,  upon  the  accounts  of  the  partnership, 
independently  of,  and  besides  the  Respondent's  share  of  the  then  outstanding  debts 
owing  thereto  ;  that  such  siun  of  £750  was  then  due  from  Carter  Draper  to  the  Re- 
spondent, with  interest  thereon  ;  and  that  in  or  about  the  month  of  February  then 
last  past,  the  Respondent  and  Carter  Draper  met,  and  took  together  an  account  of 
the  monies  due  and  owing  to  the  Respondent  by  Carter  Draper,  on  the  partnership 
account ;  and  thereupon  certain  articles  of  agreement,  bearing  date  the  22d  of  Feb- 
ruary, 1821,  were  entered  into  and  signed  between  and  by  the  Respondent  of  the 
one  part,  and  Carter  Draper  of  the  other  part  ;  by  which  articles  of  agreement,  after 
reciting  that  the  said  partnership  had  been  carried  on  between  the  Respondent  and 
the  said  Carter  Draper,  as  attornies  and  solicitors,  from  the  month  of  January,  1814, 
until  the  month  of  October,  1817,  under  the  firm  of  Messrs.  Prichard  [497]  and 
Drajser,  when  the  same  was  dissolved  by  mutual  consent ;  and  after  reciting  that 
no  deed  of  partnership,  or  deed  of  dissolution  thereof,  was  ever  executed  between 
the  Respondent  and  the  said  Carter  Draper,  who  had  mutually  agreed  that  each  should 
take  to  his  own  business,  and  that  the  said  Carter  Draper  should  repay  to  the  Re- 
sjiondent  the  monies  paid,  laid  out,  and  expended  by  the  Respondent,  for  and  on 
account  of  the  said  Carter  Draper  :  And  after  reciting  that  the  Respondent  and  the 
said  Carter  Draper  had  met  and  examined  the  accoiuits  of  the  monies  so  advanced 
by  the  Respondent,  from  which  it  appeared  that  the  sum  of  £750  then  remained 
due  to  the  Respondent  from  the  said  Cartel-  Draper,  which  the  said  Carter  Draper, 
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being  unable  to  settle,  had  agieed  to  secure  the  repayment  thereof,  with  interest,  to 
the  Respondent,  in  manner  therein-after  mentioned  ;  it  Avas  agreed  by  the  parties 
thereto,  that  the  said  Garter  Draper  should  give  to  the  Respondent  his  bond,  bearing 
date  the  day  of  the  date  of  the  said  articles  of  agreement,  for  the  siun  of  £700,  to  be 
payable,  etc.  And  the  said  Carter  JDi-aper  thereby  also  agreed,  as  a  further  security 
for  the  said  sum  of  £750  so  due  to  the  Respondent,  to  assign  to  the  Respondent  the 
debts  contracted  during  the  said  copartnership,  and  which  then  remained  outstanding 
and  due  to  the  said  firm  of  Prichard  and  Draper.  And,  lastly,  he,  the  said  Carter 
Draper,  did  thereby  undertake  and  agree,  within  one  month  from  the  date  thereof, 
to  supply  the  Respondent  with  a  list  of  debts  then  remaining  outstanding  and  unpaid 
to  the  said  partnership  firm  of  Prichard  and  Draper. 

The  bill  further  stated,  that  no  part  of  the  account  delivered  by  Carter  Draper 
to  Sir  Thomas  [498]  Maryon  Wilson  had  ever  been  satisfied,  but  the  whole  of  Sir 
Thomas  Maryon  Wilson's  debt  then  continued  a  debt  outstanding  and  due  to  the 
partnership  firm  of  Prichard  and  Draper.  And  subsequently  to  tlie  execution  of 
the  said  articles  of  agreement  (of  the  existence  of  which  and  of  the  particulars  thereof, 
Sir  Thomas  Maryon  Wilson  and  his  solicitors,  Messrs.  Stride  and  Lyddon,  liad  in  the 
month  of  February  then  last,  notice),  the  Respondent  had,  in  person  and  by  letter, 
made  frequent  apphcations  to  Sir  Thomas  Maryon  Wilson,  both  personally  and  through 
his  solicitors,  and  reqirested  him  to  pay  to  tlie  Respondent  the  debt  so  outstanding, 
and  due  from  him,  to  the  partnership  firm  of  Prichard  and  Draper  ;  and  that  the 
Respondent  had  made  frequent  applications  to  Carter  Draper  to  furnish  him,  with 
a  copy  of  the  bill  delivered  to  Sir  Thomas  Maryon  Wilson.  And  that  the  Respondent 
had  also  frequently  requested  Carter  Draper  either  to  join  with  him,  in  an  action  at 
law  for  the  recovery  of  the  amount  of  the  said  bill  from  Sir  Thomas  i\Iaryon  Wilson, 
or  to  permit  the  Respondent  to  use  the  name  of  Carter  Draper,  in  and  for  the  purpose 
of  such  an  action. 

The  bill  charged  that  Carter  Draper  was  not  employed  as  the  steward  or  agent, 
or  solicitor  of  Sir  Thomas  Maryon  Wilson,  subsequent  to  the  dissolution  of  the  partner- 
ship if  at  all,  nor  until  after  Sir  Thomas  Maryon  Wilson  had  notice  and  knowledge 
of  such  dissolution  :  and  submitted  that  no  sums  received  by  Carter  Draper,  subse- 
quently to  the  dissolution  (if  any  were  so  received),  could  be  set  off  as  against  the  bill, 
due  to  the  partnership  firm  :  that  the  Defendants   (Appellants)  alleged  that  actual 
payment  of  the  debt  due  from  Sir  Thomas  Maryon  Wilson,  to  [499]  the  partnership. 
had  been  made  by  him  to  Carter  Draper ;    and  that,  therefore.  Sir  Thomas  Maryon 
Wilson  was  discharged  from  all  demands  of  the  Respondent  in  respect  thereof  :  but 
the  Respondent,  by  his  bill,  charged  that  if  any  such  payment  had  been  made  the 
same  had  been  merely  colourable,  and  was  made  after  full  notice  to  Sir  Thomas  Maryon 
Wilson  of  the  dissolution  of  partnership,  and  was  void  against  the  Respondent,  and 
was  so  made  notwithstanding  and  in  disregard  of  repeated  notices  given  to  and  served 
upon  the  Defendants  respectively,  and  also  upon  Stride  and   Lyddon,  the  solicitors 
of  Sir  Thomas  Maryon  Wilson,  desiring  Sir  Thomas  Maryon  Wilson  and  Stride  and 
Lyddon,  as  liis  solicitors,  not  to  pay  to  Carter  Draper  the  amount  or  any  pai-t  of  any 
bill  or  bills  delivered  in  by  Carter  Draper  as  due  from  Sir  Thomas  Maryon  Wilson 
to  the  partnership  firm  of  Prichard  and  Draper ;  and  also  desiring  them  not  to  allow 
to  Carter  Draper  any  set-off  in  his  accounts  with  Sir  Thomas  Maryon  Wilson,  for 
and  on  account  of  any  debt  or  debts  due  from  Sir  Thomas  Maryon  Wilson  to  the  firm 
of  Prichard  and  Draper ;  and  as  evidence  that  no  rents  received  by  Carter  Draper, 
on  account  of  the  other  Defendant  subseciuently  to  the  dissolution  of  partnership, 
ought  to  be  considered  as  a  payment  or  in  part  payment  of  the  partnership  debt, 
the  Respondent  charged  that  Carter  Di-aper,  as  well  before  as  during  the  partnership, 
had  been  in  the  habit  of  receiving  for  and  on  account  of  Sir  Thomas  Maryon  \\  ilson 
the  rents  of  the  same  estates  from  which  the  rents  (if  any)  received  by  Carter  Draper, 
subsequently  to  the  dissolution  of  partnership  arose. 

The  bill  further  charged,  that  the  accounts  [500]  between  Carter  Draper  and  Sir 
Thomas  Mar^'on  Wilson,  in  respect  of  their  dealings  and  transactions,  and  Carter 
Draper's  agency,  subsequent  to  the  dissolution  of  partnership,  were  then  still  open, 
unsettled,  and  in  dispute  between  them,  and  that  a  suit  in  the  Court  of  Chancery, 
between  Sir  Thomas  Maryon  Wilson,  complainant,  and  Carter  Draper,  Defendant, 
was  then  pending,  wherein  Sir  Thomas  Maryon  Wilson  sought  an  account  and  pay- 
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inent  of  all  svinis  received  by  Curler  Draper  on  aecuuiit  of  Sir  Thomas  Maryoii  Wilson, 
and  sought  also  a  taxation  as  well  of  the  bill  of  fees  and  disbursements  of  the  Resjion- 
dent  and  Carter  Draper,  as  of  other  bills  ;  and  that  Sir  'J'homas  Maryon  Wilson  dis' 
|)uted  the  amount  of  the  bill  of  fees  and  disbursements  of  the  Respondent  and  Carter 
Draper  ;  and  that  there  never,  subsequently  to  the  commencement  of  the  partncrshi)), 
had  been  any  account  stated  or  settled  or  any  settlement  of  account  whatsoever  between 
the  Defendants  :  the  bill  further  charged,  that  the  Respondent  never  autliorized  the 
making  of  any  payment  by  Sir  Tliomas  Maryon  Wilson  to  Carter  Draper,  on  account 
of  the  bill  or  partnership  demand,  or  any  part  thereof ;  and  that  Carter  Draper  was 
in  insolvent  or  embarrassed  circumstances  :  and  that  in  or  about  the  month  of  F'ebru- 
ary  then  last,  the  Respondent  called  upon  Sir  Thomas  Maryon  Wilscjn,  and  a  conversa- 
tion then  took  place  between  the  Respondent  and  Sir  Thomas  Maryon  Wilson,  when 
he  informed  the  Respondent  that  Carter  Draper  had,  since  the  dissolution  of  partner- 
ship between  the  Respondent  and  Carter  Draper,  possessed  himself  of  various  sums 
of  money  collected  by  him  for  Sir  Thomas  Maryon  Wilson  to  the  amount  of  about 
£2000,  and  Sir  Thomas  [501]  Maryon  Wilson  in  the  same  conversation,  in  speaking 
of  the  bill  delivered  by  Carter  Draper  to  Sir  Thomas  Maryon  Wilson  for  business  done 
and  disbursements  made  by  the  Respondent  and  Carter  Draper  during  the  partner- 
ship, declared,  that  he  Sir  Thomas  Maryon  Wilson  was  fully  aware  that  Carter  Draper 
could  not  make  a  set-oft'  of  such  bill  against  such  monies,  and  fuither  declared  that 
Carter  Draper  must  separately  account  to  him  Sir  I'homas  Maryon  Wilson  for  the 
whole  of  the  rents  and  monies  that  Carter  Draper  had  collected  for  and  on  account 
of  Sir  Thomas  Maryon  Wilson. 

The  bill  further  charged,  that  on  the  I7th  of  February,  1821,  tlie  Respondent 
caused  to  be  delivered  to  the  solicitors  for  Sir  Thomas  Maryon  Wilson  a  written  notice 
not  to  pay  to  Mr.  Carter  Draper  the  balance  of  any  bill  or  bills  delivered  in  by  him  as 
due  from  Sir  Thomas  Maryon  W^ilson,  to  the  late  firni  of  Messrs.  Prichurd  and  Draper, 
and  to  allow  Carter  Draper  any  set-oft'  in  his  accounts  with  Sir  Thomas  Maryon  Wilson, 
for  and  on  account  of  any  balance  or  balances  of  bills,  etc. :  that  on  the  27th  of  Febru- 
ary, 1821,  the  Respondent  caused  a  copy  of  the  agreement  to  be  delivered  to  Stride 
and  Lyddon,  as  solicitors  for  Sir  Thomas  Maryon  Wilson,  accompanied  with  a  notice, 
that  the  agreement  had  been  signed  by  the  Respondent  and  t'arter  Draper  :  that 
Sir  Thomas  Maryon  Wilson  pretended  that  no  bill  of  fees  and  disbursements  had  been 
delivered  to  him  by  or  on  the  jjart  of  the  Respondent  and  Carter  Draper.  And  the 
bill  further  charged  that  tlie  Respondent,  without  a  discovery  from  Carter  Draper 
and  Sir  Thomas  Maryon  Wilson,  was  unable  to  prove  the  delivery  to  Sir  Thomas 
Maryon  Wilson  of  any  such  bill,  [502]  and  that  by  reason  of  the  books  of  account 
being  in  the  hands  and  power  of  Carter  Draper,  the  Respondent  was  altogether  un- 
able to  make  out  any  bill  of  fees  or  disbursements  against  Sir  Thomas  Maryon  Wilson, 
and  unable  to  state  or  set  out  the  particulars  or  items  of  the  demand  upon  him  :  and 
that  Sir  Thomas  Maryon  Wilson,  when  lie  admitted,  as  he  frequently,  according  to 
the  truth,  did,  that  the  said  debt  from  him  to  the  firm  of  Prichard  and  Draper,  was 
still  due  and  owing,  threatened  and  gave  out  (in  collusion  with  Carter  Draper),  that 
in  order  to  deprive  the  Respondent  therecjf,  and  to  facilitate  tlie  payment  of  what 
Carter  Draper,  (ni  his  separate  account,  was  alleged  to  owe  to  Sir  Thomas  Maryon 
\\'ilson.  he  would  pay  to  Carter  Draper  the  debt  due  from  Sir  Thomas  Maryon  W'ilsoii 
to  the  firm  of  Prichard  and  Draper,  and  that  the  defendants,  in  collusion  together, 
were  causing  to  be  jirepared  a  deed  of  absolute  release  from  Carter  Draper  to  Sir 
Thomas  Maryon  W^ilson  of  his  said  debt,  which  deed  Carter  Draper  intended  forth- 
with to  execute  and  deliver  to  Sir  Thomas  Maryon  Wilson  ;  and  thereupon  Sir  Tliomas 
Maryon  Wilson  intended  to  allow  Carter  Draper,  in  the  Accounts  between  them,  or 
otherwise,  to  pay  him  the  amount  of  the  debt  due  from  Sir  Thomas  Maryon  Wilson 
to  the  firm  of  Prichard  and  Draper  :  and  Sir  Thomas  Maryon  Wilson  threatened 
and  intended  to  set  up  such  deed  of  release  against  the  Respondent's  demand  in 
respect  of  such  debt. 

The  bill  further  charged  that  divers  other  writings  and  papers,  of  a  similar  nature 
and  tendency,  were  lately  in  the  custody  or  power  of  the  Appellants  and  the  other 
defendant,  respectively,  but  that  they  had  wilfully  destroyed  or  secreted  [503]  the 
same,  and  that  they  ought  to  have  accounted  for  the  same,  and  to  have  set  forth  the 
purport  and  eft'ect  thereof. 
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Tlie  bill  prayed  that  an  aucouiit  might  be  taken,  under  the  direction  and  decree 
of  the  Court,  of  what  was  due  and  owing  at  the  dissolution  of  the  said  partnership, 
from  the  said  Sir  Thomas  Maryon  Wilson  to  the  said  Respondent  and  the  said  Carter 
Draper  as  partners  ;  and  tliat  the  bill  of  the  said  late  firm  of  Prichard  and  Draper, 
against  the  said  Thomas  Maryon  Wilson,  might,  if  it  should  be  necessary,  or  proper, 
be  taxed  as  between  soHcitor  and  client ;  and  that  in  taking  such  accounts  as  aforesaid, 
the  said  Sir  Thomas  Maryon  Wilson  might  not  be  allowed  any  set-ofF,  or  credit,  for  or 
in  respect  of  any  sum  or  sums  of  money  whatever,  received,  or  pretended  to  have  been 
received  by  the  said  Carter  Draper,  for  and  on  account  of  the  said  Sir  Thomas  Maryon 
Wilson,  since  the  cUssolution  of  the  said  partnership.  The  bill  also  jii'ayed  that  the 
said  Sir  Thomas  Maryon  Wilson  might  be  decreed  to  pay  what  should  be  so  found 
due  from  liim  in  manner  aforesaid  into  the  hands  of  the  Resjiondent,  or  into  the 
Bank,  in  the  name  of  the  Accountant-General  of  the  High  Court  of  Cliancery,  in  trust 
in  that  cause  for  the  purposes  of  the  said  agreement,  and  subject  thereto  for  the 
benefit  of  the  said  Respondent  and  the  said  Carter  Draper  ;  and  that  the  said  Carter 
Draper  might  be  decreed  to  allow,  and  permit,  the  said  Respondent  to  make  use  of 
the  said  Carter  Draper's  name,  in,  and  for,  suing  the  said  Sir  Thomas  Maryon  Wilson, 
at  law,  if  necessary  or  proper,  in  respect  of  the  said  demand  upon  him  and  all  costs 
of  that  suit,  and  might  be  restrained  from  doing  [504]  any  act  to  defeat  sucli  a  pro- 
ceeding, or  to  prevent  the  said  Respondent  from  having  the  sole  benefit  thereof  ; 
and  that  the  said  Carter  Draper  and  the  said  Sir  Thomas  Maryon  Wilson  might  be 
decreed  to  pay  all  the  costs  of  the  suit,  and  that  they  might  be  i-estrained  respectively 
by  the  order  and  injunction  of  the  said  Court  from  receiving  or  taking  any  credit, 
or  executing  or  giving  any  release  or  discharge  for,  and  the  f)ther  from  allowing, 
or  paying,  save  as  thereby  prayed,  any  sum  or  sums  of  money  on  account  or  in  respect 
of  the  said  debt  due  from  the  said  Sir  Thomas  Maryon  Wilson,  to  the  late  firm  of 
Prichard  and  Draper  ;  and  that  the  said  Sir  Thomas  Maryon  Wilson  and  his  attornies 
and  agents,  might  in  such  action  at  law  as  aforesaid,  if  such  should  be  brought,  be 
in  like  manner  restrained  from  making  use  of,  or  giving  in  evidence,  any  release, 
i-eceipt,  or  payment  subsequent  to  the  said  dissolution. 

Sir  Thomas  Maryon  Wilson  died  without  having  put  in  any  answer  to  the  bill, 
and  the  Respondent,  in  the  month  of  November,  1821,  filed  a  bill  of  revivor  against 
the  Appellants  and  John  Stride,  the  executors  and  personal  representatives  of  Sir 
Thomas  Jlaryon  Wilson,  and  the  suit  was  duly  i-evived. 

In  the  month  of  February,  1822,  the  Appellants  and  John  Stride  put  in  their 
answer  to  the  bill  of  revivor  and  original  bill,  and  by  their  answer  to  the  original 
bill  insisted  upon  the  right  of  set-off,  and  stated  upon  information  and  belief  that 
from  the  time  of  the  dissolution  of  the  partnership  to  the  year  1821,  no  notice  had 
been  given  by  the  Plaintiff  to  Sir  Thomas  Maryon  Wilson  not  to  settle  accounts  with 
Carter  Draper  ;  and  that  in  the  mean  time  [505]  Carter  Draper  had  received  rents 
for  Sir  Thomas  Maryon  Wilson  to  an  amount  sufficient  to  discharge  the  debt  under 
the  right  of  set-ofF. 

In  the  month  of  November,  1823,  the  Respondent  filed  a  supplemental  bill  stating, 
amongst  other  things,  that  on  the  27th  of  May,  1823,  he  delivered  to  John  Stride, 
as  one  of  the  executors  of  Sir  Thomas  Maryon  Wilson  deceased,  for  himself  and  the 
other  executors  of  Sir  Thomas  Maryon  Wilson,  a  bill  of  fees,  cliarges,  and  disburse- 
ments, for  business  transacted  and  money  advanced  and  paid  for  the  use  of  Sir  Thomas 
Maryon  Wilson  by  the  Respondent  and  Carter  Draper,  as  attornies  and  copartners, 
and  which  said  Ijill  of  fees,  charges,  and  disl)ursements,  was  signed  by  the  Respondent, 
and  was  a  bill  conformable  in  all  respects  to  the  statute  in  such  behalf  made  and  pro- 
vided, and  that  no  ])roceeding  for  the  taxation  of  such  bill  no  delivei-ed  had  ever  been 
taken. 

The  Appellants,  and  the  Defendant,  John  Stride,  put  in  their  answer  to  the  supple- 
mental bill  in  the  month  of  February,  1824,  and  thereby  the  delivery  of  tlie  bill  of 
fees,  charges,  and  disbursements,  was,  with  some  Cjualifications,  admitted. 

The  usual  proceedings  having  taken  place  in  the  cause,  and  the  same  being  at 
issue,  a  witness  was  examined  on  the  part  of  the  Respondent,  and  various  admissions 
were  signed,  both  by  the  solicitors  of  the  Appellants  and  the  Defendant  John  Sti'ide, 
and  the  solicitors  of  the  Respondent.  The  admissions  signed  by  the  solicitors  of  the 
Respondent  were  in  part  as  follows  : — 
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That  the  said  Sir  Thomas  j\Iai\yon  Wilson,  Baronet,  deceased,  eju)jloyed  the  said 
Carter  Draper  as  his  attorney  and  sohcitor,  from  the  dissohitioii  of  [506]  the  said 
partnership  between  the  said  Respondent  and  the  said  Carter  Draper  in  hke  manner 
as  the  said  Sir  Thomas  Maryon  Wilson  had  employed  the  said  Carter  Draper  as  his 
attorney  and  solicitor  before  the  formation  of  the  partnership  between  the  said  Respon- 
dent and  the  said  Carter  Draper  ;  and  that  the  said  Respondent  knew,  and  was  aware, 
that  the  said  Sir  Thomas  Maryon  Wilson  continued  to  employ  the  said  Carter  Draper 
as  his  solicitor,  after  such  dissolution  of  partnership  ;  and  that  amongst  the  docu- 
mentary evidence  so  admitted  by  the  solicitors  of  the  said  Respondent,  was  a  letter 
addressed  by  the  said  Respondent  to  the  said  Carter  Draper,  dated  the  '27th  of  October, 
1818,  in  which  the  said  Respondent  .nsked  the  said  Carter  Draper  the  following  ques- 
tion : — "  Will  Sir  T.  W.  soon  settle  ? "  and  it  was  admitted  that  the  said  Sir  Thomas 
Maryon  Wilson  is  the  person  alluded  to  by  the  said  style  and  initial  letters  "  Sir  T.  W." 

The  cause  was  heard  on  the  6th  of  July,  1826,  before  Lord  Gifford,  then  Master 
of  the  Rolls,  when  his  Lordship  was  pleased  to  order  and  decree  that  it  should  be 
referred  to  the  Master  in  rotation,  to  tax  the  bill  of  fees,  charges,  and  disbursements, 
of  the  Respondent  and  Carter  Draper,  and  it  was  ordered  that  the  Master  should 
take  an  account  of  what,  if  any  thing,  was  due  and  owing  from  the  estate  of  the  said 
Sir  Thomas  Maryon  Wilson,  deceased,  in  respect  of  the  said  bill  of  fees,  charges, 
and  disbursements,  and  the  Master  was  to  be  at  liberty  to  state  any  special  circum- 
stances that  might  arise,  at  the  request  of  either  party,  etc. 

James  William  Farrer,  Esquire,  the  Master  to  whom  the  cause  was  referred,  made 
Ills  report,  bearing  date  the  11th  of  November,  1828,  whereby  [507]  he  found  and 
stated  that  the  bill  of  fees,  charges,  and  disbursements  of  the  Respondent  and  Caiter 
Draper,  amounted  to  £868  15s.  8d.,  which  he  had  taxed  at  the  sum  of  £768  15s.  8d.  ; 
and  for  the  purpose  of  taking  the  account  of  what,  if  any  thing,  was  due  and  owing 
from  the  estate  of  the  said  Sir  Thomas  Maryon  Wilson,  deceased,  he  had  caused  the 
.said  Carter  Draper  to  be  examined  on  interrogatories  exhibited  before  him,  by  the 
said  Respondent  and  the  said  Appellants  ;  and  he  found  that  by  a  claim  laid  before 
him  on  behalf  of  the  said  Appellants,  which  had  been  duly  vouched  by  the  production 
of  proper  vouchers  before  him,  that  the  said  Sir  Thomas  Maryon  Wilson,  deceased, 
paid  to  the  said  Carter  Draper,  on  account  of  the  said  bill  of  fees,  charges,  and  dis- 
bursements, the  several  sums  of  money  in  the  firsst  schedule  to  that  his  report  annexed, 
amounting  together  to  the  sum  of  £326  9s.,  and  which  last-mentioned  sum  being 
deducted  from  the  aforesaid  sum  of  £768  15s.  8d.,  the  same  was  thereby  reduced 
to  the  sum  of  £442  6s.  8d.  which  he  found  to  be  remaining  due  and  owing  from  the 
estate  of  the  said  Sir  Thomas  Maryon  Wilson,  in  respect  of  the  said  bill  ;  and  the 
said  Master  by  his  said  report  further  stated,  that  being  at  liberty  to  state  special 
circumstances,  at  the  request  of  either  party,  he  submitted  to  the  court,  at  the  request 
of  the  Appellants,  the  following  circumstances  : — In  and  previous  to  the  year  1814, 
the  said  Carter  Draper  was  the  solicitor  of  the  said  Sir  Thomas  Maryon  Wilson  ;  in 
that  year  the  said  Respondent  and  the  said  Carter  Draper  entered  into  copartnership 
as  solicitors,  and  continued  in  such  copartnership  until  October,  1817,  when  the 
same  was  dissolved.  During  the  con-[508]-tinuance  of  the  said  copartnership  the 
said  vSir  Thomas  Maryon  Wilson  employed  the  said  Respondent  and  the  said  Carter 
Draper  as  his  solicitors,  and  the  said  Sir  Thomas  Maryon  Wilson  was  aware  of  the 
dissolution  of  the  said  copartnership  shortly  after  the  time  thereof.  On  the  25th 
of  July,  1818,  a  joint  bill  of  costs  was  delivered  by  the  said  Carter  Draper  to  the  said 
Sir  Thomas  Maryon  Wilson,  the  amount  of  such  bill  was  £867  5s.  5d.,  including  a 
sum  of  £67  17s.  5d.  as  the  balance  of  a  former  bill  of  the  said  copartners,  and  the 
said  bill  was  accompanied  by  a  letter,  written  by  the  said  Carter  Draper,  bearing 
date  the  25th  of  July,  1818,  and  was  in  the  words  and  figures  following  : — "  Exchange 
"  Buildings,  25th  July,  1818.  Dear  Sir,  At  length  I  am  enabled  to  send  you  my 
"  accounts,  which  are  three  in  number  ;  the  first  is  due  to  Prichard  and  Draper  of 
"  £867  53.  5d.,  from  which  I  believe  there  have  been  received  the  several  sums  of 
"  £50,  £26  9s.,  £28  and  £300  ;  the  second  is  also  due  to  Prichard  and  Draper,  and  is 
"  the  separate  account  of  the  parish  of  Fletching  ;  the  third  account  is  owing  to  Draper 
"  and  Bird,  wherein  I  have  given  you  credit  for  the  money  received  from  Furness 
"  for  rent.  At  the  bottom  of  the  first  bill  1  have  not  put  the  receipts  on  account, 
"  lest  bv  anv  means  I  may  have  made  a  mistake,  but  I  am  not  conscious  of  having 
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"  so  done.  I  remain,  Dear  Sir,  most  respectfully  yours.  Carter  Draper.  Sir  Thomas 
"  Maryon  Wilson,  Bart."  And  that  in  a  letter  written  by  the  Respondent  to  the 
said  Carter  Draper,  bearing  date  the  27th  of  October,  1818.  the  said  Respondent 
used  the  following  expression,  "  Will  Sir  T.  W.  soon  settle  ?  "  and  that  it  was  admitted 
that  the  said  [509]  Sir  Thomas  Maryon  Wilson  was  the  person  alluded  to  by  the  style 
and  initial  letters  "  Sir  T.  W.  ;  "  and  the  said  Respondent,  George  Prichard,  knew 
and  was  aware  that  the  said  Sir  Thomas  Maryon  Wilson  continued  to  employ  the 
said  Carter  Draper  as  his  solicitor  after  the  said  dissolution  of  partnership  ;  and  that 
on  the  17th  of  February,  1821.  the  said  Respondent  gave  a  notice  to  the  solicitors 
for  the  said  Sir  Thomas  Maryon  Wilson  not  to  pay  the  .said  Carter  Draper  the  balance 
of  any  bill  or  bills  delivered  in  by  him  as  due  from  Sir  Thomas  Maryon  Wilson  to  the 
late  firm  of  Messrs.  Prichard  and  Draper  ;  and  that  on  the  iSd  of  February,  1821, 
the  .said  Respondent  and  the  said  Carter  Draper  signed  an  agreement  by  which  the 
said  Cai'ter  Draper  agreed  to  give  the  said  Respondent  his  bond  for  securing  the  sura 
of  £7.50,  payable  by  instalments,  and  to  assign  to  the  said  Respondent  the  debts  con- 
tracted during  the  partnership,  and  which  then  remained  outstanding  and  due  to 
the  said  firm  of  Prichard  and  Draper  ;  and  the  said  Carter  Draper  undertook,  within 
one  month,  to  supply  the  said  Respondent  with  a  list  of  debts  then  still  remaining 
outstanding  and  unpaid  to  the  said  partnership  firm  of  Prichard  and  Draper,  but 
that  it  did  not  appear  before  the  said  Master  that  any  such  list  had  been  supplied  : 
And  that  on  the  22d  of  February,  1821,  the  said  Respondent  delivered  a  copy  of  such 
agreement  to  the  solicitors  for  the  said  Sir  Thomas  Maryon  Wilson  :  And  that  the 
said  Respondent  did.  on  the  28th  of  February,  1821.  write  and  send  the  letter  to  the 
said  Sir  Thomas  ]\Iaryon  Wilson,  in  the  said  bill  mentioned,  explanatory  of  such  notice  : 
And  that  after  the  said  dissolution  of  copartnership  the  said  Carter  Draper  continued 
to  act  as  solicitor  and  [510]  receiver  of  rents  of  estates  of  the  said  Sir  Thomas  Maryon 
Wilson,  and  continued  so  to  act  until  after  September,  1820  :  And  that,  on  the  22d 
of  February,  1821,  the  said  Sir  Thomas  Maryon  Wilson  filed  his  biU  of  complaint 
in  his  Majesty's  High  Court  of  Chancery,  against  the  said  Carter  Draper,  his  late 
attorney  and  solicitor  and  agent  and  receiver  for  an  account ;  and  that  the  Appellants, 
with  the  said  late  defendant,  John  Stride,  as  executors  of  the  said  Sir  Thomas  Maryon 
Wilson,  after  his  decease,  filed  a  bill  of  revivor  of  such  suit  against  the  said  Carter 
Draper,  and  that  such  suit  was  then  still  pending,  and  that  the  said  Respondent  had 
examined  the  said  Carter  Draper  as  a  party  in  that  cause  upon  interrogatories  exhibited 
before  the  said  Master  :  And  he  found  by  his  examination  put  in  thereto,  sworn  the 
1st  of  February,  1828,  that  the  said  Carter  Draper  .stated  that  he  did  not,  since  the 
dissolution  of  the  partnership  between  the  .said  Respondent  and  the  .said  examinant, 
settle  and  adjust  any  accounts  with  the  said  late  Defendant  Sir  Thomas  Maryon 
Wilson,  deceased,  nor  did  the  said  Sir  Thomas  Maryon  Wilson  ever  adjust  or  agree 
with  the  said  examinant  any  account  or  accounts  in  which  credit  or  credits  was  or 
were  given  to  him  for  any  sum  or  sums  of  money  as  having  been  paid  to  the  said  exam- 
inant expressly  for  or  on  account  of  any  bills  of  costs,  or  for  monies  retained  by  the 
said  examinant  expressly  for  or  on  account  or  in  satisfaction  or  part  satisfaction  of 
any  bill  of  costs,  nor  chd  the  said  Sir  Thomas  Maryon  Wilson,  to  the  knowledge  and 
belief  of  the  said  examinant,  ever  debit  the  said  examinant  with  any  sum  or  sums 
of  money  expressly  on  account  of  any  bill  of  costs  :  And  the  said  examinant  stated 
that  the  said  Sir  [511]  Thomas  Maryon  Wilson  did  not  ever,  in  writing  or  in  any 
account  in  writing,  expressly  allow  to  the  said  examinant  any  sum  or  sums  of  money 
expresslyin  payment  and  satisfaction, or  in  part  payment  or  satisfaction  of  anyaccount: 
And  the  said  examinant  stated  that  his  accounts  with  the  said  Sir  Thomas  Maryon 
Wilson  had  not  been  settled  :  The  Master  further  certified  that  the  said  Appellants, 
the  executors,  had  also  examined  the  said  Carter  Draper,  as  a  party  in  this  cause, 
upon  interrogatories  exhibited  before  him :  And  he  found  that  tiie  .said  Carter  Draper, 
by  his  examination  sworn  the  said  1st  of  February,  1828,  stated  that  he  did  receive 
from,  and  was  paid  by  Sir  Thomas  Maryon  WiLson,  Baronet,  deceased,  in  manner 
therein-after  mentioned,  the  whole  amount  of  the  bill  of  costs  of  the  late  partnership 
between  the  said  examinant  and  the  said  Respondent,  due  from  the  said  Sir  Thomas 
Maryon  Wilson  at  the  time  of  the  dissolution  of  the  said  late  copartnership :  And 
the  said  examinant  stated  that  the  said  bill  of  costs  was  paid,  or  the  said  examinant 
received  the  amount  thereof  at  variou.s  times,  and  bv  various  sums  of  monev,  some 
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of  which  sums  were  paid  to  the  said  examinant  by  the  said  Sir  Thomas  Maryon  Wilson, 
and  others  of  them  by  monies  retained  by  the  said  examinant  by  the  direction  or 
with  the  permission  of  the  said  Sir  Thomas  Maryon  Wilson,  out  of  monies  belonging 
to  him,  which  had  been  received  by  the  said  examinant:  And  the  said  examinant 
stated  that,  to  the  best  of  his  recollection  and  belief,  there  was  not  any  person  present 
when  such  monies  or  any  of  them  were  paid  to  the  said  examinant,  or  when  the  said 
Sir  Thomas  Maryon  Wilson  directed  or  permitted  the  said  examinant  [512]  to  retain 
such  monies  as  the  said  examinant  did  retain  :  And  the  said  examinant  stated  that 
he  had  in  the  schedule  to  his  said  examination,  underwritten  or  annexed,  set  forth 
a  true  statement  or  account,  to  the  best  of  his  belief,  of  the  monies  which  the  said 
examinant  so  received  from  the  said  Sir  Thomas  Maryon  Wilson  or  retained  ;  but 
the  said  examinant  stated  he  did  not  recollect  or  believe  that  such  monies,  or  any 
part  of  them,  were  retained  by  the  said  examinant  expressly  on  account  of  such  bill 
of  costs,  for  the  said  examinant  stated,  that  when  the  said  examinant  had  monies 
of  the  said  Sir  Thomas  Maryon  Wilson  in  his  hands,  the  said  Sir  Thomas  Maryon 
^\'ilson  told  the  said  examinant  to  retain  what  he  wanted,  as  money  would  be  of  use 
to  him  the  said  examinant :  And  the  said  examinant  stated  he  accordingly  retained 
the  monies  in  the  said  schedule  mentioned,  and  that,  to  the  best  of  his  belief,  there 
was  not  any  money  due  from  the  estate  of  the  said  Sir  Thomas  Maryon  Wilson  deceased, 
on  account  of  the  bill  of  costs  of  the  late  partnership  between  the  said  Respondent 
and  the  said  examinant :  And  the  said  examinant  stated  that  the  said  bill  of  costs 
was  in  fact  paid  and  settled  on  the  10th  of  September,  1820,  when  the  sum  of  £282 
17s.  5d.  was  retained  by  the  said  examinant  :  And  the  said  examinant  stated  that 
he  did  not  recollect  that  any  thing  particular  passed  on  the  occasion  ;  but  it  was 
of  course  understood  by  him,  and  he  believed  by  the  said  Sir  Thomas  Maryon  Wilson, 
that  credit  was  to  be  given  by  the  said  examinant  in  his  accounts  with  the  said  Sir 
Thomas  Maryon  Wilson  for  the  sums  so  paid  to  and  retained  by  the  said  examinant 
when  the  account  should,  at  [513]  any  future  time,  be  settled  between  the  said  ex- 
aminant and  the  said  Sir  Thomas  Maryon  Wilson,  and  for  that  reason  also  the  said 
examinant  stated  he  did  not  make,  or  give,  or  was  not  required  to  make  or  give,  any 
receipts  or  receipt  for  the  monies  which  were  so  paid  to  or  retained  by  the  said  exam- 
inant as  aforesaid  :  And  the  said  Master  certified  that  he  had  set  forth  the  schedule 
to  such  last  examination  by  way  of  second  schedule  to  that  his  report  annexed. 

The  first  schedule  to  which  the  Master's  report  referred,  containing  a  statement 
of  the  several  sums  of  money  paid  by  Sir  Thomas  Maryon  Wilson  deceased,  to  Carter 
Draper,  on  account  of  the  bill  of  fees,  charges,  and  disbursements  of  the  Respondent 
and  Carter  Draper,  was  as  follows  :— 

£       s.    </. 
181G.  Oct.  Ttli.   Cash  paid  by  the  said  Sir  Thomas  Maryon  Wilson,  to 

the  said  C'arter  Draper,  on  account         .  .         .  26     9     0 

1817.  Oct.  7tli.  Ditto •.         .         .       300     0     0 

The  second  schedule  to  which  his  report  referred,  containing  the  account  or 
schedule  to  the  examination  of  Carter  Draper  to  the  interrogatories  exhibited  before 
him  by  the  Appellants,  was  as  follows  : — 

1814.  Nov.  20th.  Received  from  Sir  Thomas  Maryon  Wilson  himself 

181 G.  Oct.  8th.      Ditto 

Ditto  (date  not  known,  but  some  time  in  1816)    . 

1817.   Oct.  Ditto 

1820.  F'eb.  5th.       Retained  out  of  Sir  Thomas  Maryon  Wilson's  Rents 
Sept.  10th.  Ditto  the  Balance 


[514]  The  cause  was  heard  on  further  directions  before  the  Master  of  the  Rolls,  on 
the  28th  of  January,  18.30,  when  his  Honour  decreed  that  the  Respondent's  bill  should 
stand  dismissed,  and  that  the  Respondent  should  pay  to  the  Appellants  the  costs 
of  the  suit  up  to  the  hearing,  to  be  taxed  in  the  usual  manner. 

ILL.  V.  1033  33* 


£ 

s. 

(/. 

121 

U 

10 

26 

9 

0 

28 

0 

0 

300 

0 

0 

300 

0 

0 

282 

17 

5 

£1059 

1 

3 

Vm  BLIGH  N.  S.  NOTTIDGE  V.  PRICHARD  [l834] 

The  Respondent  presented  his  petition  of  appeal  to  the  Lord  Chancellor,  from 
the  last-mentioned  order  or  decree,  on  further  directions,  and  prayed  that  the  same 
might  be  reversed,  and  that  furtlier  directions  might  be  given  by  his  Lordship  upon 
the  Master's  report,  and  a  decree  made  thereon. 

The  petition  of  appeal  was  heard  before  the  Lord  Chancellor  on  the  5tli  of  July, 
1831,  when  his  Lordship  ordered  that  the  order  made  in  the  cause,  bearing  date 
the  28th  of  January,  1830,  be  reversed.  And  it  was  ordered  that  the  Appellants, 
the  surviving  Defendants  in  the  second  and  third  mentioned  causes,  the  surviving 
acting  executors  of  the  late  Defendant,  Sir  Thomas  Maryon  WUson,  Bart.,  deceased, 
admitting  assets,  should  pay  to  the  Respondent  the  sum  of  £442  6s.  8d.,  by  the  Master's 
report  made  in  the  said  causes,  bearing  date  the  11th  of  November,  1828,  found 
to  be  due  from  the  estate  of  the  said  Sir  Thomas  Maryon  Wilson,  in  respect  of  the  bill 
of  fees  in  the  pleadings  mentioned,  out  of  the  assets  of  the  said  Sir  Thomas  Maryon 
Wilson,  in  a  Course  of  administration  ;  and  it  was  ordered  that  the  said  Master 
should  tax  the  Respondent  his  costs  of  the  said  suit  ;  and  it  was  ordered  that  the  said 
Appellants  should  pay  to  the  Respondent  what*  should  be  taxed  for  such  costs  ;  and 
it  was  ordered  that  the  sum  of  £20,  deposited  by  the  Respondent  with  the  Re-[515]- 
gistrar,  on  setting  doWn  liis  petition  of  appeal,  should  be  paid  back  to  the  Respondent, 
etc. 

The  appeal  was  from  this  order. 

For  the  Appellants,  Mr.  Pemberton  and  Mr.  Cooper. 

For  the  Respondent,  Sir  E.  Sugden  and  Mr.  Knight. 

For  the  Appellants. 

Upon  a  dissolution  of  partnership,  either  partner  is  at  liberty  to  receive  the  debts, 
unless  there  are  special  circumstances  to  displace  the  right.  DufT  r.  E.  L  Co.;  * 
Bristow  V.  Taylor.t  Monies  were  received  by  Draper,  on  account  of  Sir  T.  Wilson, 
after  the  dissolution  of  the  partnership,  with  the  knowledge  of  Frichard,  which  Draper 
might  apply  to  the  payment  of  the  debt.  The  objections  taken  before  the  Master 
of  the  Rolls  to  the  evidence  of  Draper  were  overruled,  for  he  was  not  interested  ; 
and  the  bill  was  dismissed.  This  judgment  was  reversed  Ijy  the  Lord  Chancellor  :— 
But  half  the  claim  was  disallowed.  The  reversal  of  the  judgment  proceeded  chiefly 
on  the  groinid  that  there  was  no  direction  by  Sir  T.  Wilson  to  apply  the  monies  to 
the  payment  of  the  debt ;  that  there  was  no  settlement  of  accounts,  and  that  there 
could  not  be  a  set=ofF  of  the  private  debt  against  the  partnership  debt.  Li  the  bill, 
it  is  not  pretended  that  no  payments  were  made  after  the  dissolution  of  the  partner- 
shi]i.  but  only  that  they  were  made  after  notice. 

[516]  The  Lord  Chancellor.^--This  is  a  question  of  fact.  The  law  is  indisputable, 
that  a  partner  may  receive  a  partnership  debt  after  a  dissolution.  The  question 
here  is,  whether  there  was  a  payment. 

For  the  Appellant. 

The  question  is,  wheth'er  the  law  will  not  make  the  appropriation  of  the  monies 
received,  and  in  the  hands  of  the  partner.  Suppose  the  notice  not  given,  would  not 
Prichard  himself  have  contended  justly  that  the  monies  must  be  so  applied  f  His 
view  appears  by  his  letter,  wherein  he  asks,  "  Shall  I  soon  receive  the  monies  due 
"  from  Sir  T.  Wilson  1  "  He  applies  to  Draper,  not  to  Sir  T.  Wilson.  Draper's  demand 
on  Sir  T.  Wilson  was  in  a  double  character, — as  a  partner,  and  as  an  individual ;  but 
aa  he  received  more  than  sufficient  to  satisfy  both  debts,  the  law  appropriates  the 
money,  and  the  other  partner  cannot  demand  a  second  payment  of  the  debt,  and 
throw  the  debtor  for  his  remedy  upon  the  insolvent  partner. 

The  remedy,  if  any,  ought  to  be  at  law.  The  only  ground  alleged  for  pro- 
ceeding in  equity,  is  the  refusal  by  the  partner  to  concur  in  the  recovery  of  the 
debt. 

.After  a  dissolution,  either  a  receiver  is  appointed  to  collect  the  partnership  debts, 
or  all  the  partners  receive  and  account  witli  each  other  ;  in  which  latter  case,  a  pay- 
ment to  any  one  of  them  is  a  discharge  of  the  debt. 

The  Lord  Chancellor. — The  whole  question  is,  whether  the  payment  to  Draper 
was  in  liquidation  of  the  debt  to  the  concern.     If  he  had  continued  a  partner,  it  might 

*  15  Ves.  t  Starkie. 
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liave  been  argued  that  the  payment  was  to  be  appbed  to  the  partnership  debt.  Tlic 
cniployiuent  of  ])raper  as  a  ])rivate  agent  [517]  afterwards,  makes  it  necessary  to 
direct  the  application  of  the  jiayment. 

For  the  AppeUant. 

Here  tlie  ])artnersbip  debt  was  the  fir.st  in  date. 

The  lyord  Cliancellor.— -Do  you  [Misli  the  doctrine  of  priority  of  debt  so  far.  that 
if  the  partnership  is  di.ssolved.  and  ])ayment  is  made  to  one  of  the  partners,  becoming 
agent  to  a  client  who  is  indpbt(>d  to  him  sepai'ately,  you  must  of  necessity  ascribe 
the  payment  to  the  partnership  debt  t 

For  the  Ajjpellants. 

If  the  ]5laintiff  proposed  to  raise  the  question,  whether  8ir  T.  Wilson  intended 
that  the  partnershii)  debt  should  be  paid  by  receipt  of  his  rents,  the  plaintiff'  should 
have  amended  his  bill,  to  put  that  fact  in  issue.  There  was  a  general  authority  to 
retain  monies  of  Sir  T.  Wilson,  and  it  was  acted  upon.  No  specific  authority  for  the 
appropriation  was  necessary,  according  to  the  principle  established  in  Devaynes  r. 
Noble.  *  In  the  absence  of  specific  authority  the  payment  was  applicable  to  the  debt 
first  in  point  of  date.  If  Sir  Thomas  Wilson  liad  become  insolvent.  Draper  must 
have  shewn  a  .specific  autiiority  as  against  Prichard,  to  prove  that  the  money  was 
not  received  on  account  of  the  partnership  debt. 

The  Lord  Chancellor. — In  the  case  of  Devaynes  v.  Noble,  the  monies  were  due  in 
the  same  right.  Can  you  shew  any  case  at  law  where  payment  is  made  to  one  jMrtner, 
who  has  debts  in  different  rights,  where  the  doctrine  of  priority  has  been  applied  ! 
Here  retainer  must  be  set  off. 

For  the  Appellant. 

The  case  on  which  the  bill  rests,  is  an  allegation  [518]  that  the  bill  of  costs  was 
not  satisfied  prior  to  LS21  ;  and  a  charge  that,  by  collusion  between  Sir  Thomas 
Wilson  and  Draper,  subsecpient  to  IJS^I.  the  set-off  was  manufactured.  The  Master 
of  the  Rolls  was  of  opinion  that  the  case  appearing  on  the  Master's  report  was  different 
from  the  case  made  by  the  bill,  which  stands  upon  a  charge  of  collusive  payments. 
This  is  a  difi'erent  equity  from  that  on  which  the  judgment  of  the  Lord  Chancellor 
proceeds.     That  judgment  rests  mainly  on  the  evidence  of  Drajier. 

If  specific  directions  were  necessary  as  to  the  application  of  the  payment,  the 
answer  having  tendered  that  issue,  the  Plaintiff  was  bound,  according  to  the  rules 
of  pleading  in  equity,  to  amend  the  bill.  That  question  would  then  liave  been  put 
in  issue,  and  the  defendants  might  have  given  evidence  of  the  usage  of  the  partnership 
as  to  the  liquidation  of  accounts.  The  case  ought  to  be  very  clear  to  induce  a  Court 
of  Equity  to  interfere.  A  debtor  who  has  paid  to  one  partner  enough  to  satisfy  both 
j^rivate  and  partnership  debts,  has  a  stronger  equity  than  a  partner  who  complains 
of  the  default  of  his  co-partner. 

This  was  a  case  of  opposite  judgments,  and  at  all  events  the  costs  ought  not  to 
have  been  given  against  the  Appellants. 

For  the  Respondent. 

Thei'e  is  no  evidence  on  the  part  of  the  Ap]iellants  of  any  payment  or  other  dis- 
charge of  the  debt,  admitted  to  liave  been  incurred  by  Sir  Thomas  Maryon  Wilson 
to  the  firm  of  Prichard  and  Draper,  and  wliolly  vested  in  the  Respondent  ;  neitlier 
is  there  any  thing  in  the  case  to  affect  his  right  to  recover  the  same.  Upon  tlie  footing 
of  the  examination  of  the  co-defendant,  Carter  [519]  Draper  (supposing  the  same  t(j 
be  admissible  against  the  Respondent),  there  is  nothing  to  establish  the  fact  of  a  pay- 
ment, in  discharge  of  the  partnership  debt,  by  Sir  Thomas  Maryon  Wilson,  or  to 
aft'ect  the  right  of  the  Respondent  to  recover  the  same  ;  nor  is  there  any  thing  iti  the 
dealings  or  transactions  which  took  place  between  Sir  Thomas  Maryon  Wilson  and 
Carter  Draper,  subsequently  to  the  dissolution  of  the  partnership  of  Prichard  and 
Draper,  which  amounts  to  a  legal  or  equitable  payment,  satisfaction,  or  extinguish- 
ment of  the  debt,  due  by  Sir  Thomas  Maryon  Wilson  to  the  partnership,  by  way  of 
set-off  or  otherwise  ;  and  the  defence  of  the  Appellants  being  reduced  to  a  mere  attempt 
to  set  off  the  se]iarate  debt  due  by  Carter  Draper  to  the  estate  of  Sir  Thomas  Maryon 
Wilson  against  the  debt  due  from  that  estate  to  the  partnershij)   of   I^richai'd   and 

*  3  [1]  Meriv.  [.530,  608.] 
1035 


Vm  BLIGH  N.  S.  NOTTIDGK  1'.  PRICHARD  [1834] 

Draper,  to  the  prejudice  of  Prichard,  must  necessarily  fail^  as  directly  contrary  to  the 
whole  current  of  the  decisions  both  at  law  and  in  equity. 

The  Lord  Chancellor. — This  is  a  question  which,  if  there  was  any  doubt  in  point 
of  law,  I  should  take  time  for  consideration.  It  is  in  eflFeet  a  rehearing  before  the 
same  judge.  If  I  thought  that  there  was  any  grave  doubt  upon  the  question,  or 
any  miscarriage  below,  I  should  be  anxious  to  set  it  right.  Nothing  can  be  more  . 
against  the  interest  of  any  judge,  than  to  expose  himself  to  the  imputation  that  he 
has  been  the  means  of  introducing  error  into  the  law.  His  interest,  if  any,  is  the 
other  way.  This  is  no  question  of  law.  It  was  argued  upon  the  appeal  before  me 
in  the  Court  of  Chancery,  that  there  was  an  objection  to  the  evidence  of  Draper; 
but  the  evidence  was  properly  [520]  admitted.  When  the  cause  was  heard,*  I 
referred  to  the  Chief  Justice,  who  was  then  sitting  at  Guildhall,  and  he  stated  that 
he  had  no  doubt  upon  that  point.  The  next  question  arose  upon  the  defect  of  service 
of  the  bill  of  costs,  under  the  statute  of  (leo.  '2.  ;  and  I  should  have  been  of  opinion 
thnt  this  would  have  been  fatal  against  this  demand,  because  solicitors  are  as  much 
within  the  statute  as  attornies  at  law  :  and  it  was  not  cured  by  a  delivery  of  the  bill 
after  suit  commenced.  But  the  objection  not  having  been  taken  before  the  Master 
of  the  Rolls,  was  too  late  on  the  appeal.  If  it  is  to  be  considered  as  a  question  of  set- 
off, the  debts  are  not  of  a  similar  quality  ;  one  is  separate,  the  other  joint.  Upon 
an  action  (and  this  is  equivalent  to  an  action),  a  debt  from  A.  could  not  be  set  off'  against 
a  debt  owing  to  A.  and  B.     If,  therefore,  it  is  a  case  of  set-off,  cadit  qucBstio. 

But  in  order  to  raise  the  question,  and  meet  it  fairly,  let  it  be  treated  as  a  case 
of  retainer  and  payment.  Here  the  payment  may  be  considered  equivocal.  Its 
character  depends  upon  Draper's  evidence  ;  and  the  only  question  is,  whether  that 
evidence  proved  it  to  be  the  payment  of  the  joint  debt,  being  in  its  nature  ambiguous. 
That  question  is  to  be  disposed  of  by  the  evidence  of  Draper.  1  agree  to  the  proposi- 
tions of  law  as  argued  for  the  Appellant,  first,  that  a  debtor  paying  the  debt  to  one 
)5artner,  after  a  dissolution  of  the  partnership,  the  payment  is  a  discharge  of  the  debt.t 
Any  one  of  the  partners  may  receive  and  discharge  the  debt.  The  second  jiroposition 
is  equally  clear,  that  if  there  is  a  dealing  with  a  firm,  and  debts  are  incurred,  and  a 
subsequent  payment  is  made,  and  nothing  passes  at  the  time  of  payment,  no  in-[521]- 
structions  how  the  payment  is  to  be  applied,  the  law  presumes  that  priority  of  obliga- 
tion prevails.|  This  is  consonant  to  the  principles  of  honesty,  and  favourable  to 
the  creditor,  since  it  avoids  the  effect  of  the  statute  of  limitations.  The  doctrine  is 
recognised  in  the  case  of  Devaynes  v.  Noble,§  and  has  frequently  been  applied  in 
courts  of  law ;  but  I  never  heard  the  doctrine  extended  to  cases  where  the  parties 
claim  dirersis  juribus.  It  does  not  follow  as  a  necessarj'  consequence  that  a  debtor 
to  a  partnership  firm,  making  a  payment  to  one  of  the  partners,  after  a  dissolution, 
intends  the  payment  to  be  applied  to  the  debt  owing  to  the  firm.  It  may  be  that  the 
jiayment  is  to  the  individual  who  receives  it.  The  principle,  if  admitted,  does  not  bear 
out  the  argument.  Then  it  comes  to  a  question  of  fact :  Did  any  thing  pass  at  the 
time  of  payment  by  way  of  general  or  particular  instructions  to  apply  the  money 
to  the  payment  of  the  partnership  debt  'I  Draper  says  that  he  considered  the  debt 
extinguished  ;  but  that  is  an  inference  of  law  ;  for  he  afterwards  says  that  Sir  Thomas 
Wilson  did  not  "  expressly  allow  any  sum  in  payment  of  any  account,"  and  that  he 
did  not  recollect  or  believe  that  such  monies  were  retained  by  him  expressly  on  account 
of  the  bill  of  costs,  for  that  when  he  had  monies  of  Sir  T.  Wilson  in  his  hands,  he, 
Wilson,  told  him  to  retain  what  he  wanted,  as  money  would  be  of  use  to  him.  The 
words  rather  shew  that  the  retainer  was  intended  to  favour  Draper  personally,  not 
the  partnership,  and  the  question,  whether  Wilson  gave  authority  to  retain  the 
rents  to  pay  the  partnership  debt,  is  negatived. 

[522]  As  to  costs,  I  am  inchned  to  advise  the  House  to  give  the  costs  of  the  appeal. 
It  may  bo  said,  that  here  was  a  discrepancy  of  opinion  between  the  Courts  below  ;  but 
this  argument  might  introduce  a  dangerous  practice.  If  costs  are  to  be  refused  as 
a  matter  of  course,  because  there  is  a  difference  of  opinion  between  the  inferior  Courts, 
then,  whenever  there  is  such  difference  of  opinion,  there  will  be  always  an  appeal. 

*  See  1  Russ.  &  M.  199.  t  Duff  v.  E.  I.  Co.  15  Ves.  198. 

I  Whiston  V.  Taylor,  2  Stark.  50.  S  1  Meriv.  G08. 
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Tlicd(K-r<'('s;uiil  (irdfi's  of  the  N'icc-Cliaiu-cllor  ii  nd  M.istcr  ol  tlii'  lv(]lls  iirc  (iftcii  I'c versed 
u|i(iii  rc-lii'Miinf;  lirtoi'i'  the  Lord  (  liaucrllur,  uii  giouuds  not  i)ri'S('iitcd  or  discussed 
before  those  judges.  Sometimes,  upon  evidence  introduced  after  the  original  hearing 
of  the  cause,  the  re-hearing  and  discussion,  upon  new  grounds  or  new  evidence,  enables 
the  superior  Court  ratlier  to  reform  or  revise,  than  to  reverse  the  judgment.  Upon 
an  appeal  motion  lately  before  me,  for  an  injunction  in  the  case  of  a  charity,  I  liad 
at  first  an  opinion  that  there  was  no  ground  for  the  application  ;  but  when  the  same 
matter  came  before  me  a  second  time,  upon  farther  consideration,  I  v/as  very  clearly 
of  opinion  tliat  the  Master  of  the  Rolls  was  wrong,  and  that  I  had  been  equally  wrong 
myself  upon  my  first  impression.  If  that  case  should  be  bi'ought  here  by  appeal, 
I  should  be  disposed  to  advise  that  the  co.sts  should  be  given,  notwith.standing  the 
difference  of  opinion. 

The  case  stood  adjourned  to  the  5th  of  July,  when  the  Lord  Chancellor  said,  that 
upon  consideration  he  should  advise  the  House  to  dismiss  the  appeal  with  costs, 

Decree  affirmed,  with  co-sts. 


[523]  ENGLAND. 

COUET  OF  CHANCEKY. 

David  Colvin,  William  Crawford,  and  James  Gathorne  Eemington, — 
Ap-pellants ;  John  Campion, — Bespondent  [1834]. 

[For  the  later  stages  of  this  case,  see  Campion  v.  Colvin,  1836,  3  Bing.  N.  C.  17  ;  and 
East  India  Co.  v.  Campion,  1837,  4  01.  &  F.  G16.] 

An  order  of  the  Court  of  Chancery  directed  the  new  trial  of  an  issue,  and  a 
commission  for  examination  of  witnesses  abroad  ;  and  that  the  trial  of 
the  issue  should  be  stayed  until  the  return  of  the  commission.  The  parties 
having  improperly  delayed  the  execution  and  return  of  the  commission, 
upon  application  to  theCourt  the  whole  of  the  original  order  was  discharged. 
But  upon  appeal,  held,  that  the  laches  as  to  the  commission  ought  not 
to  affect  the  right  to  proceed  to  a  new  trial  of  the  issue  ;  and  as  regarded 
this  last  point  the  order  was  reversed,  with  special  directions. 

In  Trinity  Term,  1823,  the  East  India  Company  filed  a  bill  of  interpleader  in 
the  High  Court  of  Chancery  against  the  Respondent,  and  against  the  Appellants  and 
their  late  partners,  stating  an  Act  of  Parliament  passed  in  the  fifty-fourth  year  of 
George  the  Third,  "  enlarging  the  Powers  of  Two  Acts  made  in  the  forty-third  and 
"  forty-sixth  years  of  his  late  Majesty  King  George  the  Third,  for  the  further  Improve- 
"  nient  of  the  Port  of  London  ;  making  Docks  and  other  Works  at  Blackwall  for  the 
"  Accommodation  of  East  India  Shipping  in  the  said  Port  of  London,  and  other  Matters 
"  [524]  therein  mentioned  ; "  whereby  it  was,  amongst  other  things,  enacted.  That 
in  the  cases  therein  mentioned  the  Directors  of  the  East  India  Company,  or  some 
officer  or  officers  appointed  by  them  for  tlie  purpose,  should  and  they  were  thereby 
required  to  cause  such  goods,  wares,  or  merchandizes,  the  produce  of  any  place  or 
placas  within  the  limits  of  the  East  India  Company's  charter  as  should  be  brought 
into  any  of  the  said  docks  or  basins  therein  mentioned  on  board  any  ship  or  vessel, 
to  be  duly  entered  at  the  custom-house,  and  thereupon  to  give  security  according 
to  the  law  for  the  payment  of  the  duties  to  which  the  same  should  be  subject.  And 
it  was  thereby  further  enacted,  that  all  ships  and  v&ssels  ai'riving  in  the  inner  dock 
should  be  cleared  and  discharged  with  all  convenient  speed  ;  and  goods,  wares,  ahd 
merchandizes  imported  in  private  trade  which  should  be  landed  therefrom,  and  which 
should  be  bonded  by  the  said  East  India  Company,  or  otherwise  howsoever,  and  which 
were  prohibited  goods,  should  without  loss  of  time,  unless  in  the  case  therein  men- 
tioned, be  deposited  in  the  warehouse^!!  of  the  East  India  Company,  who  should  account 
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to  the  East  India  Doi-k  Cuiiipiuiy  lor  tlu>  rates  and  duties  payable  t(i  tluiin  in  respeet 
oi  t\\>'  same  ;  and  that  siu-h  goods,  wares,  and  merchandizes  sliould  be  sold  under 
the  authority  of  the  Court  ot  Directors  of  the  East  India  Company,  on  account  of 
the  owners  thereof;  and  the  duties  of  customs  and  excise,  and  the  rates,  charges, 
and  expences  payable  to  the  said  Ea.st  India  Company  in  re-spect  of  the  .same,  should 
be  deducted  and  paid  to  the  proper  officers  of  his  Majesty's  revenue,  and  to  the  said 
Ela.st  India  Dock  Company,  by  the  East  India  Company,  subject,  however,  to  such  [525] 
provi.soas therein  mentioned;  and  that  the  master  and  owner,  or  owners,  of  every  vessel 
from  which  any  such  goods,  wares,  and  merchandize  should  have  been  landed  should 
have  the  same  lien  upon  the  net  proceeds  of  such  goods,  wares,  and  merchandize, 
for  the  freight  thereof,  a.s  they  would  have  been  entitled  to  upon  the  same  goods, 
wares,  and  merchandize  before  the  landing  thereof,  if  he  or  they  should  give  notice 
in  writing  of  his  or  their  claim  to  lien,  before  such  net  proceeds  should  have  been 
paid  over  to  the  consignees  or  owners  of  such  goods,  wares,  and  merchandize. 

The  bill  then  stated,  that  in  the  year  1818  the  ship  the  Hero,  being  engaged  in 
j)rivate  trade  to  the  East  Indies,  and  commanded  by  John  Price,  as  the  master  thereof, 
sailed  from  the  river  Hooghly.  in  the  East  Indies,  destined  to  the  port  of  London, 
having  on  board  a  cargo  consisting  of  different  sorts  of  goods,  wares,  and  merchandize, 
shipped  and  consigned  by  different  persons  in  the  East  Indies  to  different  persons 
in  England,  and  that  the  said  ship  or  vessel,  called  the  Hero,  arrived  on  her  .said  home- 
ward bound  voyage  in  the  East  India  Docks  in  or  about  the  month  of  April,  1818  ; 
and  that  at  the  time  of  the  said  arrival  of  the  said  ship  there  were  on  board  of  her, 
amongst  other  goods,  wares,  and  merchandize,  511  bale^  of  cotton  wool,  which  had 
been  shipped  at  Calcutta,  in  the  East  Indies,  on  board  the  said  ship,  and  consigned 
to  Messrs.  Bazett  and  Co.,  meaning  the  Appellants,  and  the  said  Richard  Campbell 
Bazett,  and  John  Fan|uhar,  since  deceased,  who  then  carried  on  the  trade  or  business 
of  merchants,  in  London,  in  copartnership,  under  the  style  or  firm  of  Bazett,  Farquhar, 
Crawford  and  Co.  ;  and  that  the  said  goods,  [526]  wares,  and  mereliandize,  brought 
into  the  said  docks  by  the  said  ship  at  the  time  aforesaid,  were  under  the  piovisions 
of  the  said  Act  of  Parliament  landed  from  the  said  ship,  and  sent  to  and  deposited 
in  the  warehouses  of  the  said  East  India  Company  ;  and  that  shortly  after  the  arrival 
of  the  said  ship,  the  Appellants  and  their  .said  late  partners,  Richard  Campbell  Bazett 
and  John  Farquhar,  as  such  consignees  as  aforesaid,  claimed  to  be  entitled  to  the 
said  511  bales  of  cotton  wool  so  brought  into  the  said  docks  on  board  the  said  ship 
as  aforesaid,  by  virtue  of  a  bill  or  bills  of  lading  thereof ;  and  that  on  22d  of  April, 
1818.  Mr.  Charles  Cartwright.  then  Accountant  General  of  the  East  India  Company, 
received  a  notice  from  tlie  Respondent,  as  the  managing  owner  of  the  ship  Hero, 
claiming  for  the  use  of  himself  and  co-owners  of  the  .said  ship,  the  freight  due  in  respect 
of  the  ship's  late  voyage  from  Bengal,  amounting  to  the  sum  of  £5605  5s.,  and  further 
stating,  that  on  the  18th  of  May,  1818,  Mr.  Charles  Cartwright  received  a  notice 
from  the  Appellants  and  their  late  partners,  requesting  him  to  retain  the  proceeds 
of  the  sale  of  the  different  goods,  and  not  to  pay  the  same  to  Mr.  Campion  until  it 
should  have  been  legally  decided  to  whom  such  freight  was  due.  That,  after  making 
such  paj'ments  to  the  Appellants  and  Respondents  respectively  as  therein  mentioned, 
the  sum  of  £2585  Os.  lOd.  then  remained  as  a  balance  in  the  hands  of  the  Plaintiffs, 
which  they  were  ready  and  willing  to  pay  to  the  party  entitled  to  the  .same  ;  and 
that  the  Respondent  had  commenced  an  action  against  the  Plaintiffs,  etc.  The  bill 
prayed  that  the  Defendants  might  interple<id,  etc. 

The  Appellants  and  their  late  partners,  by  their  [527]  answer,  submitted  that 
they  were  entitled  to  have  the  said  sum  of  money  paid  over  to  them  under  the  circum- 
stances and  for  the  reasons  therein  and  herein-after  mentioned  ;  and  they  further 
said,  that  some  time  in  November,  181(i,  the  said  ship  i/ero  was  hired  or  chartered 
by  Mr.  John  Burton  Gooch.  then  of  the  city  of  London,  merchant,  for  a  voyage  from 
London  to  Madeira,  and  from  thence  to  Madras  and  Calcutta,  in  the  East  Indies, 
and  that  a  certain  charter  party  of  affreightment  for  the  said  voyage  was  made  in 
London  on  the  18th  November,  1816,  between  the  Respondent,  of  the  one  part,  and 
the  said  John  Burton  Gooch,  of  the  other  part  ;  and  that  thereby,  for  the  considera- 
tions therein  mentioned,  the  Respondent  chartered  the  said  ship  or  vessel  to  the  said 
John  Burton  Gooch  for  the  said  voyage  :  and  that  the  said  John  Burton  Gooch  agreed 
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to  pay  the  said  owner,  for  the  freight  or  hire  of  tlie  said  ship,  for  the  aforesaid  voyage, 
at  and  after  the  rate  of  £14  sterhiig  per  ton,  witli  £2  10s.  per  cent,  primage  on  tlie 
amount  of  tlie  freight,  and  in  lieu  of  all  port  and  pilotage  charges,  in  manner  therein 
mentioned.  The  answer  then  stated,  that  after  John  Burton  Gooch  had  hired  the 
said  ship  for  the  said  voyage,  he  shipped  sundry  goods  and  merchandize  on  board 
thereof,  and  consigned  the  said  ship  and  merchandize  to  Messrs.  t'olvin  and  Co,, 
of  Calcutta,  the  agents  of  the  Appellants  and  their  said  late  partners,  and  directed 
them  either  to  make  a  return  cargo,  or  send  the  ship  home  from  iheiice  on  freight, 
and  in  either  case,  to  consign  the  same  to  the  Appellants  ;  and  that  if  the  said  ship 
should  be  sent  home  by  Messrs.  Colvin  and  Co.,  in  freight,  then  that  the  ]iroceeds 
of  the  [528]  outward  bound  inve.stment  should  be  remitted  home  to  the  Ajipellants 
and  their  partners,  in  bills  of  exchange.  They  further  stated,  that  the  said  John 
Burton  Gooch  afterwards  applied  to  them  to  advance  him  money,  which  they  con- 
sented to  do,  upon  having  the  re-payment  thereof,  and  also  of  such  other  monies 
as  the  said  John  Burton  Gooch  was  indebted  to  them,  witli  interest,  secured  to  them 
upon  his  investment  in  the  said  ship  ;  and  furtlier  stating,  that  they  had  advanced 
to  the  said  John  Burton  Ciooch,  he  consenting  that  they  should  hold  the  proceeds 
of  the  said  adventure  as  a  security,  the  sum  of  £6000  and  upwards  ;  that  the  said 
Messrs.  Colvin  and  Co.  received  the  said  outward  cargo,  and  sold  and  disposed  of  the 
same  in  India  ;  and  that,  being  unable  to  procure  a  fidl  freight  home  for  the  said 
ship  on  such  terms  as  they  deemed  for  the  advantage  of  the  said  John  Burton  Gooch, 
they,  in  order  to  till  up  the  said  ship,  invested  the  net  proceeds  of  the  sale  thereof, 
as  far  as  the  same  would  extend,  together  with  other  monies  of  their  own,  in  the  pur- 
chase of  the  said  489  bales,  and  twenty-two  half  bales  of  cotton  wool,  which  they 
caused  to  be  put  on  board  the  said  ship,  consigned  to  the  Appellants  and  their  partners, 
and  that  bills  of  lading  for  the  same  were  made  and  signed  by  the  master  of  the  said 
ship,  by  which  the  said  cotton  wool  was  to  be  delivered  to  the  Appellants  and  tlieir 
partners,  or  their  assigns,  upon  payment  of  freight,  which  amounted  to  the  sum 
of  £849  5s.  lOd. 

The  answer  then  stated,  that,  at  the  request  of  John  Burton  Gooch,  Messrs.  Colvin 
and  Co.  advanced  considerable  sums  of  money  to  John  Burton  Gooch,  or  on  his  account 
in  the  purchase  and  [529]  shipment  of  the  homeward  cargo,  and  in  other  necessary 
charges  and  expenses  respecting  the  adventure  in  Calcutta,  and  that,  for  the  re-paj'- 
ment  thereof,  IVIessrs.  Colvin  and  Co. .having  the  said  cargoand  the  said  bills  of  exchange 
which  are  therein  and  herein-after  mentioned  in  their  hands,  were  entitled  to  a  lien 
thereon,  subject  only  to  the  lien  of  the  Appellants  and  their  said  late  partners,  for 
the  payment  of  their  said  debts  ;  and  that  the  said  cotton  wool  and  bills  of  exchange 
were  so  consigned  and  sent  by  the  said  Messrs.  Colvin  and  Co.  to  the  Appellants  and 
their  said  partners,  as  their  agents,  and  for  the  purposes  of  keeping  secured  to  them 
the  payment  of  their  said  debt,  by  their  lien  upon  the  said  property. 

They  further  stated,  that  they  believed  that  the  said  .ship  was  put  up  by  Messrs. 
Colvin  and  Co.  as  a  general  ship,  to  take  in  goods  for  England  ;  and  that  goods  were 
accordingly  shipped  on  board  the  said  ship  Hero,  and  that  bills  of  exchange  for  the 
freight  thereof  were  drawn  by  the  several  shippers,  and  delivered  by  them  to  the 
said  Messrs.  Colvin  and  Co.,  and  were  by  them  remitted  to  the  Appellants  and  their 
said  late  partners,  and  that  such  bills  amounted  in  the  whole  to  the  sum  of  £2644 
Is.  lOd.;  that  when  the  Appellants  and  their  said  late  partners  received  the  said 
bills  of  exchange  from  the  said  Messrs.  Colvin  and  Co.,  and  the  bills  of  lading  of  the 
said  cotton  wool,  they  received  notice  from  them  of  the  lien  which  they  claimed  to 
have  thereon,  and  their  right  to  be  paid  out  of  the  proceeds  thereof  what  was  due 
to  theni  from  the  said  John  Burton  Gooch  in  respect  of  the  matters  aforasaid,  and 
in  fact  that  they  received  such  bills  of  lading  [530]  and  bills  of  exchange,  and  held 
the  same  as  the  agents  of  the  said  Messrs.  Colvin  and  Co.,  and  for  the  purpose  therein 
and  herein-before  mentioned  ;  and  that  before  the  said  adventure  in  the  Hero  was 
begun,  and  some  time  in  June,  1816.  the  said  John  Burton  Gooch  and  one  Charles 
Sivrac,  then  of  the  city  of  London,  master  mariner,  had  entered  into  a  similar  specu- 
lation, and  that  for  that  purpose  the  said  John  Burton  Gooch  had  chartered  the 
ship  Eliza  from  Mr.  George  Faith,  and  that  the  said  Charles  Sivrac  had  been  ap- 
pniiited  l)v  the  said  John  Burton  Gooch  to  and  went  out  to  India  in  the  cnnimand 
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of  her.  and  that  the  Appellant^i  and  their  said  hite  partners  at  their  request  advanced 
them  large  sums  of  money  upon  the  like  security  of  goods,  purchased  by  them  in 
this  country  and  put  on  board  the  said  ship  Eliza,  and  sent  out  to  them  in  Calcutta, 
consigned  to  the  said  Messrs.  Colvin  and  Co.  by  them  ;  that  the  said  Messrs.  Colvin 
and  Co.  sold  the  same,  and  with  the  proceeds  thereof  and  their  own  monies  purchased 
a  large  quantity  of  cotton  wool,  which  they  put  on  board  the  said  ship  Elisa,  and  sent, 
consigned  to  the  Appellants  and  their  said  late  partners,  in  the  same  manner  as  in 
the  case  of  the  Hero,  and  that  the  said  ship  Eliza  having  arrived  in  this  country  after 
the  said  John  Burton  Gooch  and  Charles  Sivrac  had  become  insolvent,  the  said  George 
Faith  claimed  to  have  a  hen  on  the  proceeds  of  tho  sale  of  the  said  cotton  wool  which 
had  been  sold  by  the  Appellants,  and  that  their  right  to  such  lien  was  then  in  dis- 
pute between  the  Appellants  and  their  said  late  partners,  and  the  said  George  Faith, 
upon  a  bill  of  interpleader  in  the  Court  of  Exchequer. 

[531]  They  further  stated,  that  they  the  Appellants  believed  that  the  sum  of 
£500,  which  it  was  agreed  by  the  said  charter-party  of  the  Hero  should  be  paid  to 
the  Respondent  at  the  time  therein  mentioned,  was  paid  to  him  at  or  about  that 
time  and  before  the  arrival  of  the  said  ship  the  Hero,  from  the  river  Hooghly,  and 
that  the  sum  of  £849  5s.  lOd.  herein-before  mentioned,  the  freight  upon  the  said 
cotton  wool,  had  also  been  paid  to  him  out  of  the  proceeds  of  the  sale  thereof  by  the 
.said  Plaintiffs  ;  and  that  they  the  Appellants  and  their  said  late  partners  consented 
to  such  payment,  believing  that  the  balance  of  the  said  sum  £51.34  6s.  8d.,  which 
would  remain  in  the  hands  of  the  said  Plaintiffs  after  payment  of  the  said  sum  of 
£849  5s.  lOd.  to  the  Respondent  and  £2000  to  themselves,  would  be  fully  sufficient 
for  securing  the  re-payment  to  them  of  the  balance  which  would  be  eventually  due 
to  them  and  the  said  Messrs.  Colvin  and  Co.  in  respect  of  the  transactions  afore- 
said ;  and,  that  for  the  reasons  aforesaid,  and  also  by  reason  of  the  special  agreement 
contained  in  the  charter-party  for  payment  of  the  said  freight  by  bills  of  exchange 
in  manner  therein  mentioned,  the  Appellants  and  their  said  late  partners  were  ad- 
vised that  tlie  said  Respondent  had  not  any  lien  on  the  said  return  cargo,  or  any  right 
to  hold  or  detain  the  same  for  payment  of  any  sum  of  money  which  might  be  due 
to  him  for  the  hire  of  the  said  ship  for  the  said  voyage,  and  that  he  had  not  then  any 
lien  upon  or  any  right  to  the  said  sum  of  £2585  Os.  lOd.,  part  of  the  proceeds  of  the 
sale  of  the  .said  cotton  wool  so  received  by  the  Plaintiff's.  They  submitted  and  insisted 
that  if  the  Re-[532]-spondent  had  any  lien  whatever,  he  had  not  any  lien  on  the  said 
cotton  wool,  or  any  claim  upon  the  proceeds  of  the  sale  thereof  beyond  the  sum  of 
£849  5s.  lOd.,  which  had  been  paid  to  him  for  the  freight  thereof,  the  said  cotton 
wool  being,  as  they  submitted,  the  property  of  the  Appellants  and  their  late  partners, 
in  order  to  secure  the  re-payment  of  their  advances  to  the  said  John  Burton  Gooch 
and  the  money  owing  to  them  from  him  as  herein-before  mentioned  ;  and  also  the 
balance  due  from  the  said  John  Burton  Gooch  and  Charles  Sivrac  to  the  said  Messrs. 
Colvin  and  Co.  as  aforesaid  ;  and  that  there  was  due  to  the  Appellants  and  their  late 
partners,  from  the  said  John  Burton  Gooch,  in  respect  of  their  advances  to  himself 
the  sum  of  £1900  and  upwards,  and  in  respect  of  their  other  advances  tlie  sum  of 
£000  and  upwards,  amounting  together  to  the  sum  of  £2500  and  upwards,  for  pay- 
ment of  which  they  claimed  to  have  a  hen  on  the  said  sum  of  £2585  Os.  lOd.,  etc. 
They  further  stated,  that  they  believed  that  upon  the  accounts  of  the  said  John  Burton 
Gooch  and  Charles  Sivrac  with  the  said  Mes.srs.  Colvin  and  Co.  there  was  due  to  the 
said  Messrs.  Colvin  and  Co.  a  very  large  sum  of  money,  and  upwards  of  the  sum  of 
£1290  for  which  they  claimed  to  have  a  lien  on  the  said  several  sums  of  money  ;  and 
that  the  said  John  Burton  Gooch  had  become  a  bankrupt,  and  that  a  commission 
of  bankruptcy  had  been  is.sued  and  was  then  in  prosecution  against  him,  and  that 
Edwin  Saville,  Thomas  Milroy,  and  Thomas  Farmer  had  been  chosen  and  were  then 
the  assigneees  of  his  estate  and  effects  under  the  .said  commission,  and  submitted, 
under  the  cir-[533]-cumstances  aforesaid,  whether  the  assignees  should  not  be  parties 
to  the  suit. 

The  Respondent  by  his  answer  said,  that  he  did  under  the  charter-party  of  the 
said  ship  or  vessel  claim  to  be  entitled  to  receive  out  of  the  proceeds  of  the  said  cotton 
wool  belonging  to  the  said  John  Burton  Gooch,  .so  sold  by  the  Plaintiffs  as  aforesaid, 
the  sum  of  £1746  13s.  8d.,  as  the  balance  due  under  the  said  charter-partv,  together 
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w'itli  tlio  iiiter(St  therpon,  from  the  timo  that  sudi  lialaiico  liccamc  diip.  according,' 
to  the  terms  of  tho  said  charter-party,  together  with  ail  tlie  costs  wjiich  he  had  in- 
eiirred  and  might  thereafter  incur,  both  at  law  or  in  equity,  in  respect  of  such  his 
demand. 

The  Plaintiffs  afterwards  amended  their  bill,  and  made  Edwin  Saville,  Thomas 
Milroy,  and  Thomas  Farmer,  the  assignees  of  the  estate  of  John  Burton  Gooch, 
under  the  commission  of  bankrupt.  ])arties  defendants  thereto  :  and  tlie  la.st  named 
Defendants  appeared  and  put  in  an  answer  and  disclaimer  to  the  hill,  and  tliereby 
disclaimed  all  interest  in  the  matter  ;  and  the  bill  was  afterwards,  by  order,  dismissed 
as  against  them. 

The  cause  was  heard  before  the  Viee-Chancellor  on  the  17th  of  April,  l.S2(i.  when 
his  Honour  decreed,  as  follows,  viz.:  Tliat  the  parties  should  proceed  to  a  trial  at  law 
in  his  Majesty's  Court  of  Common  Pleas  at  Westminster,  on  the  following  issue,  that 
is  to  say,  Whether  the  Eespondent  and  his  partners,  or  any  of  them,  as  owners  of 
the  ship  Hero,  in  the  pleadings  mentioned,  had  a  lien  on  the  489  bales  of  cotton  wool, 
in  the  pleadings  mentioned,  for  freiglit  beyond  the  freight  due  in  respect  of  the  said 
cotton  wool  under  the  bills  of  lading  thereof  ;  and  in  such  issue  the  Respondent  was 
to  [534]  be  plaintiff  at  law,  and  the  Appellants  and  their  partners  were  to  be  the 
defendants  at  law. 

John  Farquhar  died  on  the  6th  of  July,  1826.  but  all  his  interest  in  the  matters 
survived  to  the  Appellants  and  Richard  Campbell  Bazett,  deceased. 

The  issue  was  tried  at  Guildhall  on  the  "iith  of  April,  1827.  before  the  then  Lord 
Chief  Justice  of  the  Common  Pleas,  and  a  verdict  was  found  for  the  Plaintiff"  therein  : 
but  an  order  was  made  by  the  Vice-Chancellor,  on  the  26th  of  July.  1827,  upon  the 
motion  of  the  Appellants  and  their  late  partner.  Richard  Campbell  Bazett.  whereby 
it  was  ordered  that  the  parties  should  proceed  to  a  new  trial  of  the  issue. 

By  another  order  made  in  the  cause,  on  the  8th  of  December  1827,  it  was  ordered, 
that  the  Appellants  and  Richard  Campbell  Bazett.  deceased,  should  be  at  liberty  to 
sue  out  one  or  more  commission  or  commissions  for  the  examination  of  witnesses 
in  this  cause  in  Calcutta  in  the  East  Indies,  returnable  without  delay  ;  and  it  was 
further  ordered,  that  the  Clerk  in  Court  of  the  Respondents  should,  within  four  days 
after  notice  thereof  given,  join  and  strike  commissioners'  names  with  the  Clerk  in 
Court  of  the  Appellants  and  Richard  Campbell  Bazett,  or  in  default  thereof,  the 
Appellants  were  to  be  at  hberty  to  sue  out  such  commission,  directed  to  their  own 
commissioners  ;  and  in  case  the  Respondent  should  join  in  such  commission  or  com- 
missions he  was  to  be  at  hberty  to  take  out  a  duplicate  or  duplicates  of  such  com- 
mission or  commissions  if  he  should  think  fit ;  and  in  such  case  fourteen  days'  notice 
of  the  execution  of  such  commission  or  commissions  should  be  [535]  deemed  good 
notice  to  the  Appellants  ;  and  it  was  further  ordered,  that  the  depositions  to  be  taken 
under  and  by  virtue  of  such  commission  were  to  be  read  in  evidence  upon  the  trial 
of  the  issue  directed  by  the  decree  made  on  the  hearing  of  the  cause,  on  the  17th 
of  April,  182G,  and  the  trial  of  the  issue  was  to  be  stayed  until  the  return  of  the  com- 
mission. 

In  pursuance  of  the  order,  the  Appellants  and  Richard  Campbell  Bazett  sent  out 
a  commission  to  Calcutta  for  the  examination  of  witnesses,  and  the  Respondent  joined 
therein,  and  took  a  duplicate  thereof,  which  he  also  sent  out  to  Calcutta,  but  the 
commission  was  not  returned  at  the  date  of  the  proceeding  in  the  Court  below,  which 
was  the  subject  of  appeal. 

Upon  the  ground  of  the  delay  in  the  return  of  the  commission,  the  Respondent 
applied,  on  the  oUth  of  July,  1831,  to  the  Vice-Chancellor,  to  discharge  the  order 
for  a  new  trial,  and  so  much  of  the  order  for  a  commis.sion  as  stayed  the  trial ;  and  the 
Vice-Chancellor  ordered,  that  the  order  made  in  this  cause  on  the  26tli  of  July,  1827, 
whereby  it  was  ordered  that  the  parties  should  proceed  to  a  new  trial  of  the  issue 
in  this  cause,  and  also  the  order  made  in  the  same  cause,  bearing  date  the  8th  of 
December,  1827,  so  far  as  directed  the  trial  of  the  cause  to  be  stayed,  should  be  dis- 
charged. 

The  last-mentioned  order  of  the  30th  of  July  was  drawn  up  and  served  upon  the 
Appellants  and  Richard  Campbell  Bazett  in  the  month  of  November.  1831,  and  tlie 
Appellants  thereupon  immediately  gave  notice  to  the  Respondent  that  they  [536] 
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should  move  tlie  Court  before  tlie  Lord  Clinucrllor,  on  the  'J-lth  of  Novemher,  18.S], 
tliat  the  said  order  might  be  discharged. 

The  motion  was  accordingly  made  before  the  Lord  Chancellor  on  the  8th  of 
December,  18.31,  and  affidavits  were  filed  by  the  Appellants  in  support  thereof,  and 
in  opposition  to  the  motion  of  the  Eespondent,  upon  which  the  order  was  made, 
and  an  affidavit  of  the  Respondent  was  read,  by  which  affidavits  the  Appellants 
submitted  that  the  alleged  delay  in  the  said  proceedings  was  salisfactorily  accounted 
for,  and  that  under  the  circumstances  of  the  case,  and  regard  being  had  to  the 
fact,  that  the  question  in  dispute  between  the  Appellants  and  the  Respondent  had 
never  been  tried,  nor  their  respective  rights  to  the  fund  in  question  ascertained, 
that  the  order  made  by  the  Viee-Chancellor  ought  not  to  have  been  made  ;  but  the 
Lord  Chancellor,  on  the  18th  of  January,  1832,  ordered  that  the  motion  should  be 
refused  with  costs. 

The  cause  having  been  set  down  to  be  heard  on  the  equity  reserved  on  the  footing 
of  the  verdict,  was  heard  before  the  Master  of  the  Rolls  on  the  15th  of  February.  1832, 
when  it  was  ordered  and  decreed  that  it  should  be  referred  to  the  Master  in  rotation, 
to  take  an  account  of  what  was  due  to  the  Respondent  under  and  by  virtue  of  the 
charter  party  in  the  pleadings  mentioned;  and  itwas  further  ordered,  that  theMaster 
should  compute  interest  thereon  after  the  rate  of  5  per  cent,  per  annum,  from  the 
1st  of  September,  1818,  being  four  months  from  the  day  of  the  arrival  of  the  ship 
Hero  in  the  river  Thames,  and  being  the  time  [537]  when  the  bills  of  exchange 
to  have  been  drawn  for  the  amount  would  have  been  due;  and  it  was  further 
ordered,  that  the  sum  of  £3251  Os.  lOd.,  3  per  cent,  consolidated  annuities, 
standing  in  the  name  of  the  Accountant-General  of  this  Coiut,  in  trust  in 
the  cause,  should  be  sold  with  his  privity,  and  one  of  the  cashiers  of  the  Bank  of 
England  was  to  have  notice  to  attend  and  receive  the  money  to  arise  by  such  sale, 
and  upon  receipt  was  to  pay  the  same  into  the  bank,  with  the  privity  of  thcAccountant- 
General,  to  the  credit  of  this  cause;  and  it  was  further  ordered,  that  what  tlie  Master 
should  find  due  to  the  Respondent  be  paid  to  him  out  of  the  money  to  arise  by  the 
sale,  and  the  sum  of  £48  15s.  4d.,  cash  in  the  Bank  on  the  credit  of  this  cause;  and 
in  case  the  money  arising  from  the  sale,  and  such  cash,  should  be  insufficient  to  pay 
the  amount  found  due,  then  it  was  further  ordered,  that  the  whole  of  the  bank  annu- 
ities, and  the  sum  of  cash,  should  be  paid  to  the  Respondent  ;  and  it  was  further 
ordered,  that  the  deficiency  should  be  paid  by  the  Appellants  and  Richard  Campbell 
Bazett,  out  of  the  sum  of  £2000  received  by  them  out  of  the  proceeds  of  the  sale  of  the 
cotton  wool  in  the  pleadings  mentioned. 

Richard  Campbell  Bazett  died  on  the  31st  of  December,  1832,  but  all  his  interest 
in  the  matters  survived  to  the  Appellants. 

The  appeal  was  against  the  orders  of  the  30th  of  July.  1831,  and  of  the  18th  of 
January,  1832,  and  the  decree  or  order  on  further  directions  of  the  15th  of  February, 
1832. 

For  the  Appellants,  Sir  W.  Horne  and  Serjeant  Taddy. 

[538]  The  suit  in  Chancery  was  an  interpleading  suit  and  the  fund  in  dispute 
had  been  brought  into  Court,  and  it  was  incumbent  on  the  Court  to  have  the  rights 
of  the  litigating  parties  judicially  ascertained  before  it  gave  the  fund  to  either  of  them  : 
By  the  decree  made  on  the  hearing  of  the  cause,  on  the  17th  of  April,  1826,  the  Court 
did  in  effect  judicially  declare  that  a  trial  at  law  was  necessary  to  ascertain  the  rights 
of  the  parties,  and  inform  the  conscience  of  the  Court  ;  and  the  justice  of  that  decree 
has  never  been  impugned :  the  issue  which  had  been  directed  by  that  decree  had 
not  been  properly  tried  ;  and  the  learned  judge  by  whom  the  new  trial  was  ordered, 
declared  that  the  trial  had  not  answered  the  purpose  for  which  it  was  directed,  and 
that  the  Court  could  not  act  upon  the  verdict :  the  justice  of  his  order  has  never 
been  disputed.  The  only  ground  upon  which  it  has  been  disturbed,  is  imputed  delay 
on  the  part  of  the  Appellants  in  proceeding  to  execute  a  commission  for  the  examina- 
tion of  their  witnesses  in  India  ;  the  Appellants  submit  that  such  delay  is  sufficiently 
accounted  for,  and  even  if  it  be  not,  yet  the  Respondent  had  taken  a  duplicate  of  such 
commission,  and  was  party  to  the  delay,  and  such  delay  alone  cannot  entitle  the  Court 
to  proceed  in  the  matter  without  an  inquiry  ;  and  the  order  for  a  new  trial  and  com- 
mission ought  not  to  have  been  discharged,  unless  at  the  .same  time  the  Court  had 
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p;iveii  sonio  otlipr  proper  directions  for  iii(|iiiriii^-  intu  .mil  .iscri-tjiiniiif;  tlic  rij;lits 
uf  the  parties  to  the  fund  in  question;  and  the  order  of  the  \' ice-Chancellor  of  tlie 
;50th  of  July,  18M,  and  the  order  of  the  Lord  Chancellor  of  the  18th  of  January, 
1832,  were  consequently  erroneous. 

[539]  The  decree  made  on  further  directions  on  the  15th  of  February,  1832. 
is  made  u])on  the  footing  of  the  verdict  upon  the  trial,  whicli  had  not  satisfied  the 
purposes  of  the  issue,  and  had  been  judicially  declared  to  be  unsatisfactory  and  in- 
sufficient for  the  (\mrt  to  act  upon;  and  such  decree  is  unjust  and  ought  to  be  re- 
versed. Even  if  the  Respondent  were  entitled  to  a  lien,  as  against  the  charterer, 
for  the  freight  according  to  the  charter-party,  yet  the  cotton  wool  did  not,  nor  did 
a  ny  part  of  it,  belong  to  the  charterer,  and  was  not  liable  to  the  payment  of  any  greater 
snin  for  freight  than  the  sum  of  £849  5s.  lOd.  according  to  the  bills  of  lading,  and 
which  s>im  had  been  paid  to  the  Respondent. 

The  decree  of  the  15th  of  February,  1832,  in  effect,  gives  to  the  Respondent  a 
lien  upon  the  cotton  wool  for  primage  and  demurrage,  which  he  was  not  entitled  to 
at  law  :  and  he  was  not  entitled  at  law  to  any  lien  on  the  goods,  or  the  produce  of 
the  .sale  thereof,  for  interest.  The  suit  being  merely  an  interpleading  suit,  the  Court 
had  no  jurisdiction  to  do  more  in  the  cause  than  to  decide  to  which  of  the  litigating 
parties  the  sum  of  £2585  Os.  lOd.  mentioned  in  the  pleadings,  and  brought  into  court 
in  the  cause,  did  of  right  belong;  whereas  the  decree  of  the  15th  of  February,  1832. 
orders  that  the  deficiency  of  the  fund  in  court  to  satisfy  what  is  due  to  the  Respondent 
according  to  that  decree,  shall  be  paid  by  the  Appellants  and  their  partner,  out  of 
the  £2000  therein  mentioned,  which  formed  no  part  of  the  fund  properly  the  subject 
of  the  interpleader.  The  relief  given  to  the  Respondent  is  beyond  the  claim  made 
by  his  answer  upon  [540]  the  fund  in  question  ;  and  the  decree  is  therefore  erroneous. 

For  the  Respondents,  Mr.  Bickersteth  and  Mr.  Spence. 

The  issue  directed  by  the  decree  of  the  17th  of  April,  1827,  to  be  tried  between 
the  Appellants  and  the  Respondent,  was  fairly  and  properly  tried,  and  each  of  the 
parties  fully  went  into  their  evidence,  and  on  that  evidence  the  Lssue  was  found  for 
the  Respondent,  under  the  direction  of  the  learned  Judge  before  whom  the  same 
was  tried.  Assuming  a  new  trial  of  the  issue  to  have  been  properly  directed  by  the 
order  of  the  2()th  of  July,  1827,  yet  the  Appellants,  by  their  delay  in  sending  out  the 
said  commission,  and  by  neglecting  to  execute  and  return  the  same,  unnecessarily 
and  improperly  delayed  the  trial  of  the  said  issue,  and  on  the  hearing  of  the  motions 
on  which  the  said  orders  of  the  30tli  of  July,  1831,  and  the  18th  of  January.  1832. 
were  respectively  made,  the  Appellants  did  not  satisfactorily  accou nt  for  the  delay, 
and  the  commission  is  not  even  yet  returned. 

Sir  William  Home  commenced  his  reply,  and  was  commenting  upon  the  order 
on  further  directions,  when  the  Lord  Chancellor  interposed. — 

The  Lord  Chancellor. — I  will  tell  you  how  the  thing  strikes  me,  and  if  you  are 
satisfied,  !  need  go  no  farther,  and  if  you  are  not  satisfied  1  will  hear  you.  The  order 
upon  further  directions  being  consequent  on  the  order  of  the  Vice-Chancellor  dis- 
charging the  orders  of  Sir  Antliony  Hart,  his  predecessor,  for  a  new  trial,  and  dis- 
charging so  mucli  of  the  order  for  the  commission  as  related  to  the  staying  of  the  new 
trial  while  the  commission  should  be  proceeded  with,  was  heard  be-[541]-fore  me 
by  appeal  ;  and  after  much  con.sideration,  argument,  and  consultation  upon  the 
proceecUngs  that  took  place  in  the  Common  Pleas,  I  decided  upon  confirming  the 
order  of  the  Vice-Chancellor  ;  but  what  I  .should  now  recommend, — notwithstanding 
my  previous  decision,  if  this  order  affirming  the  order  of  his  Honour  the  Vice-Chan- 
cellor is  reversed,  and  Sir  Anthony  Hart's  order  shall  stand,  so  far  as  relates  to  the 
new  trial, — is  to  say  nothing  about  the  order  as  to  further  directions  ;  if  there  should 
be  a  new  trial,  we  are  not  in  a  state  sufficiently  forward  to  deal  with  the  question, 
whether  the  further  directions  shall  or  shall  not  stand:  that  ([u  est  ion  mu.st  be  sus- 
pended, and  nothing  can  be  done  as  to  the  farther  directions  till  the  new  trial  shall 
be  had.  Therefore,  it  is  quite  immatei'ial  now  to  go  further  than  to  restore  the  order 
granting  a  new  trial. 

My  doubts  have  been  so  greatly  increased  upon  the  propriety  of  tin-  judgment 
which  1  gave,  (though  upon  great  consideration)  as  to  whether  justice  was  done  to 
the  parties,  that  aftei'  having  had  my  memory  refreshed  from  that  which  has  tran.spire(l 
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in  the  argmneiit  at  the  bar  of  what  took  place,  and  the  manner  in  which  that  cause 
was  conducted  on  all  hands,  and  the  scanty  evidence  that  there  was,  and  the  result 
on  the  whole  of  that  trial,  which  Sir  Anthony  Hart  thought  so  very  unsatisfactory, 
that  he  directed  a  new  trial  of  that  issue—taking  all  these  things  into  consideration 
I  am  not  prepared  to  advise  your  Lordships  to  affirm  the  order  to  the  extent  of  a  total 
affirmance. 

Then  the  question  arises,  whether  I  shall  go  so  far  as  to  reverse  the  whole  of  that 
order,  accompanying  the  reversal  with  an  order  for  a  new  [542]  trial.  Now  I  am 
strongly  confirmed  in  my  former  conclusion  as  to  the  very  great  laches  in  tjie  two 
years  from  1827  to  1829  unaccounted  for,  and  imputable  to  the  party  obtaining 
the  order  for  the  commission  in  not  having  that  commission  executed,  the  consequence 
of  which  was  that  the  opposite  commission,  the  correlative  commission  to  cross-examine 
witnesses,  could  not  be  executed  on  the  part  of  the  Respondents.  The  argument 
upon  this  is  still  further  confirmed  by  what  has  passed  since  the  power  ended  of  ex- 
amining witnesses  ;  because,  although  the  order  for  examining  the  witnesses  had 
been  rescinded,  in  the  interval  an  application  might  have  been  made,  in  some  shape 
or  other,  to  avoid  the  very  great  delay  which  has  taken  place.  We  are  now  in  1831, 
and  the  commission  was  ordered  in  1827,  and  during  the  whole  period  they  might 
have  found  means  to  avoid  the  delay.  I  do  not  see  what  sinister  motives  the  parties 
could  have  in  the  laches  :  it  might  be  owing  to  mere  carelessness,  or  to  that  which  is 
the  cause  of  the  worst  sort  of  laches,  when  parties  are  in  possession.  At  all  events 
the  parties  must  suffer  the  consequences  of  their  laches,  at  least  the  party  injured 
must,  if  possible,  be  saved  from  the  effect  of  the  delay. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  if  I  should  advise  your  Lordships 
to  reverse  the  order  which  I  made  in  the  Court  of  Chancery  discharging  Sir  Anthony 
Hart's  order,  I  should  be  acting  rightly,  that  is  to  say,  upon  the  principle  not  to  allow 
the  laches  to  operate  beyond  the  extent  to  which  it  ought  to  be  allowed  to  affect 
the  party  to  whom  it  is  imputed.  The  consequence  of  that  would  be,  that  the  order 
would  [543]  stand  so  far  as  regards  the  discharging  the  commi-ssion,  and  the  dis- 
charging the  order  for  staying  the  trial ;  but  it  would  be  reversed  so  far  as  regards 
the  discharging  the  order  of  Sir  Anthony  Hart  for  the  new  trial. 

(12th  Aug.)  The  Lord  Chancellor. — The  case  of  Colvin  v.  Campion  was  also 
an  appeal  from  my  decision,  a  decision  by  which  I  had  discharged  the  order  of  his 
Honour  the  Vice-Chaucellor,  that  is  to  say,  of  Sir  Anthony  Hart,  but  affirmed  the 
order  of  his  Honour  the  present  Vice-Chancellor,  which  order  discharged  Sir  Anthony 
Hart's  order. 

The  order  of  Sir  Anthony  Hart  consists  of  three  parts  :  the  first  is  the  grant  of 
a  new  trial  of  an  issue  which  had  been  unsatisfactorily  tried,  in  the  opinion  of  that 
very  learned  and  experienced  Judge  in  the  Court  of  Common  Pleas,  before  Lord 
Wynford  then  Chief  Justice.  The  second  was  an  order  granting  a  commission  to 
examine  witnesses  in  the  East  Indies  ;  and  the  third  an  order  staying  the  proceedings 
upon  the  new  trial  till  the  execution  of  the  commi.ssiou.  All  three  orders  had  been 
discharged  by  the  reversal  of  his  Honour's  order  ;  and  that  judgment  I  affirmed 
after  full  argument  and  much  consideration. 

Upon  the  further  reflection  which  I  have  given  to  the  case,  and  for  the  reasons 
I  stated  at  large  upon  the  argument  before  your  Lordships,  I  have  been  induced  to 
come  to  the  conclusion,  that  both  I  and  the  Vice-Chancellor  were  wrong  in  discharg- 
ing the  whole  of  the  order  of  Sir  Anthony  Hart. 

For  the  reasons,  which  I  then  assigned,  and  which  I  need  not  repeat,  I  move  your 
Lordships  to  reverse  so  much  of  the  order  of  the  Court  below  [544]  as  discharged 
the  order  of  Sir  Anthony  Hart,  granting  a  new  trial  of  the  issue  but  to  reverse  no 
more — retaining,  therefore,  and  affirming  the  rest  of  the  order  of  the  Court  of  Chan- 
cery which  affirmed  the  order  of  his  Honour  the  present  Vice-Chancellor.  The  result 
will  be  that  a  new  trial  may  be  had,  by  reversing  the  order,  discharging  Sir  Anthony 
Hart's  order,  and  restoring  that  order  to  its  pristine  force,  so  far  as  it  directs  a  new 
trial.  But  there  will  be  a  reversal  of  the  order  of  Sir  Anthony  Hart  which  granted 
a  commission  to  examine  witnesses  in  the  East  Indies,  and  also  of  that  part  staying 
the  new  trial  of  the  issue  till  the  execution  of  that  commission.  The  laches  of  the 
party  clearly  justified  that  part  of  the  present  Vice-Chancellor's  order,  and  the  laches 
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of  the  party,  therefore,  clearly  justified  me  in  attirining  that  part  of  the  order  dis- 
charging Sir  Anthony  Hart  s  order  ;  but  it  appears  to  nie,  for  the  reasons  assigned 
upon  tlie  former  occasion,  that  we  ought  not  to  go  beyond  that  particular  matter 
to  which  it  applied,  the  damage  resulting  from  it  to  the  other  party, — 1  mean  the 
delay,  totally  unaccounted  for,  in  executing  the  commission  for  the  examination 
I  if  witnesses  abroad  ;  that  ought  not  to  affect  the  new  trial  of  an  issue  in  a  case  where 
the  conscience  of  the  Court  was  not  sufficiently  informed. 

There  will,  therefore,  be  a  new  trial,  but  no  conmiission  and  no  stay  of  the  pro- 
ceedings. I  propose  to  add  to  this,  what  I  stated  to  the  counsel  at  the  bar,  a  power 
to  either  party  to  use  the  Judge's  notes  upon  the  former  trial  of  the  evidence  of  any 
of  the  witnesses  who  may  be  dead  or  beyond  seas,  when  the  new  trial  shall  take  place  ; 
but  only  in  case  proper  admissions  shall  not  have  [545]  been  entered  into  by  the  other 
jiarty  ;  and,  to  prevent  more  laches  on  the  part  of  the  Plaintilf,  1  propose  to  give 
leave  to  the  Defendant  to  apply  to  have  the  £2000  paid  into  Court  in  case  of  any  un- 
necessary delay  in  proceeding  to  the  new  trial.     Of  course  there  will  be  no  costs. 

Judgment  below  in  part  reversed. 

Die  Mart  is,  12°  Augvsti,  18.34. 

It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Temporal  in  parliament  as- 
sembled, that  the  order  of  the  Court  of  Chanceryon  the  1  Stli  of  .January,  1 832,  by  which 
the  motion  made  on  the  part  of  the  said  Appellants  was  dismissed  with  costs,  be,  and 
the  same  is  hereby  reversed  :  And  it  is  declared,  that  so  much  of  the  .said  order  of 
the  said  Clourt  of  the  30th  of  July,  1831,  as  discharged  the  former  order  made  in 
this  cause,  bearing  date  the  8th  of  December,  1827,  whereby  it  was  ordered  that 
the  said  parties  should  proceed  to  a  new  trial  of  the  issue  in  this  cause  ought  to  be 
discharged  ;  and  it  is  therefore  ordered  and  adjudged  that  the  said  parties  do  proceed 
forthwith  to  a  new  trial  of  the  said  issue  :  And  it  is  further  ordered  and  adjudged 
that  all  other  parts  of  the  said  order  of  the  30th  of  July,  1831,  be,  and  the  same  are 
hereby  affirmed  :  And  it  is  further  ordered  that  all  parties  be  at  liberty  to  apply  to 
the  Court  of  Chancery  for  leave  to  use  the  Judge's  notes  of  the  evidence  given  upon 
the  former  trial,  in  case  any  of  the  witnesses,  examined  on  the  former  trial,  shall  be 
dead  or  abroad.  And  it  is  further  ordered,  that  the  said  Respondent  have  liberty 
to  apply  to  the  said  Court  of  Chancery  for  payment  into  Court  of  the  said  [546]  sum 
of  £2000,  or  any  part  thereof,  in  case  the  said  Appellants  shall  delay  proceeding  to 
such  new  trial.  And  it  is  further  ordered,  that  the  said  decree  or  order  of  the  said 
Court  on  further  directions  of  the  15th  of  February,  1832,  be,  and  the  .same  is  hereby 
reversed. 

W.  CoiTvTEN.^Y, 

Bep.  Cler.  Parliamentor. 


[547]  EKGLAND. 

COURT  OF  CHANCERY. 


Laura  Tollemache,  commonly  called  Lady  Laura  Tollemache, — Ap2Kllant ; 
The  Eight  Honourable  George  William  Earl  of  Covextry,  and  Mary 
Countess  of  Coventry,  his  Wife, — Respondents  [1834]. 

[Mews'  Dig.  X.  1005  :  xii.  925.  S.C.  2  CI.  &  F.  611  ;  and,  in  Ch.,  suh  nam.  Deerfmrd 
V.  St.^  Albans  {Duke  of),  5  Madd.  232.  Discussed  in  numerous  cases,  most 
of  which  are  referred  to  in  In  re  Johnston,  1884,  2G  Ch.  D.  538.] 

V.  by  his  will  bequeathed  to  trustees  all  his  household  goods,  furniture,  pictures, 
books,  linen,  etc.  upon  trust,  to  permit  his  wife  to  have  the  use  of  them 
during  her  life,  and  upon  her  death,  to  permit  his  son  A.  B.  to  have  the 
use  of  the  same  goods,  etc.  for  his  life,  and  upon  the  decease  of  the  survivor 
of  his  wife  and  .son  should  be  jio.^se.ssed,  etc.  in  tru.st  for  such  person  as 
should  from  time  to  time  be  Lord  V.,  it  being  his  will  that  the  goods,  etc. 
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after  the  decease  of  Ids  wife,  should  from  time  to  time  go  and  be  lield  and 
enjoyed  witli  the  title  of  the  family  as  far  as  the  rules  of  law  and  equity 
would  permit  :  Held,  that  the  limitation  over  was  void  as  being  too  remote, 
and  that  the  estate  vested  absolutely  in  the  eldest  son  of  A.  B.,  grandson 
of  the  testator,  who  waa  living  at  the  date  of  his  death. 

Vere,  Lord  Vers,  by  his  last  will  and  testament,  in  writing,  bearing  date  the  15tli 
of  March.  1781.  gave  and  bequeathed  the  household  goods,  etc..  therein  mentioned 
in  the  following  words  : — 

[548]  "  I  give  and  bequeath  unto  James  Earl  of  Abercoi-n,  Robert  Drummond, 
"  and  Thomas  Walley  Partington,  all  the  household  goods,  furniture,  pictures,  books, 
"  linen,  china,  and  glasses,  which  shall  at  the  time  of  my  decease  be  at  my  mansion 
"  house  of  Hanwoi'th,  in  the  county  of  Middlesex,  or  in  any  of  the  offices  belonging 
"  to  the  same,  and  also  all  such  silver  and  gilt  plate  as  I  shall  be  possessed  of  at  the 
"  time  of  my  decease,  whether  the  same  shall  be  at  Hanworth  or  in  London,  and  in 
"  both  places  respectively,  upon  this  special  trust  and  confidence,  nevertheless,  that 
"  they  the  said  James  Earl  of  Abercorn,  Robert  Drummond,  and  Thomas  Walley 
"  Partington,  and  the  survivors  and  survivor  of  them,  and  the  executors  and  adminis- 
"  trators  of  such  survivor  do  and  shall  permit  and  suffer  my  said  wife,  Mary  Lady 
"  Vere,  to  have  the  use  and  enjoyment  of  the  same  goods,  furniture,  pictures,  books. 
"  linen,  china,  glasses,  and  plate,  for  and  during  the  term  of  her  natural  life,  and  from 
"  and  immediately  after  her  decease,  upon  ti'ust,  to  permit  and  suffer  my  son  Aubrey 
"  Beauclerk  to  have  the  use  and  enjoyment  of  the  same  goods,  furniture,  pictures, 
"  books,  linen,  china,  glasses,  and  plate,  for  and  during  the  term  of  his  natural  life, 
"  and  from  and  immediately  after  the  decease  of  the  survivor  of  my  said  wife  and  son, 
"  it  is  my  will,  and  I  do  hereby  direct  that  they  my  said  trustees,  and  the  survivors 
"  and  survivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  do 
"  and  shall  be  possessed  of  the  same  goods,  furniture,  pictures,  books,  linen,  china, 
"  glasses,  and  plate,  in  trust  for  such  person  as  shall  from  time  to  time  be  Lord  Vere  ; 
"  it  being  my  will  and  intention  and  [549]  my  sole  motive  for  making  this  disposition, 
"  that  the  same  goods,  furniture,  pictures,  books,  linen,  china,  glasses,  and  plate, 
"  shall,  after  the  decease  of  my  said  wife,  from  time  to  time  go  and  be  held  and  enjoyed 
"  with  the  title  of  the  family,  as  far  as  the  rules  of  law  or  equity  will  permit."  The 
testator  by  his  will  also  gave  and  bequeathed  unto  James  Earl  of  Abercorn.  Robert 
Drummond,  and  Thomas  Walley  Partington,  their  heirs,  executors,  and  administrators, 
all  such  his  principal  monies,  as  at  the  time  of  his  decease  should  be  invested  and  placed 
out  on  real,  personal,  government,  or  other  securities,  in  India  bonds,  navy  bills, 
or  in  any  of  the  pubhc  or  parliamentary  funds,  upon  trust,  after  his  decease,  to  make 
sale  of  such  of  the  said  securities  and  funds  as  were  in  their  nature  saleable,  and  to 
call  in  the  monies  placed  out  upon  such  securities  and  funds  as  were  not  saleable, 
and  by  and  out  of  the  monies  to  arise  thereby  to  pay  certain  sinus  of  money  in  the 
said  will  mentioned  ;  and  as  to  the  residue  of  the  monies  so  to  be  produced  as  aforesaid, 
the  said  testator  directed  that  the  said  James  Earl  of  Abercorn,  Robert  Drummond. 
and  Thomas  Walley  Partington,  their  executors,  administrators,  and  assigns,  should 
lay  out  and  invest  the  same  in  the  purchase  of  freehold  or  copyhold  lands,  tenements, 
or  hereditaments,  in  fee  simple,  and  convey,  limit,  surrender  and  assure  the  same 
to  the  use  of  his  the  said  testator's  wife.  Lady  Mary  Vere,  for  her  life,  without  im- 
jicachment  of  waste,  with  remainder,  to  the  use  of  trustees  in  such  settlement  to  be 
named,  in  trust,  to  preserve  contingent  remainders,  with  remainder,  to  the  use  of 
the  said  ,Iames  Earl  of  Abercorn,  Robert  Drummond,  and  Thomas  Walley  [550]  Part- 
ington, for  a  term  of  100  years,  upon  certain  trusts  therein  declared,  and  long  since 
performed  and  satisfied,  with  remainder,  after  the  determination  of  the  said  term, 
to  the  use  of  his  the  said  testator's  son,  Aubrey  Beauclerk,  and  his  assigns,  for  life, 
without  impeachment  of  waste,  with  remainder,  to  the  use  of  the  said  trustees,  in 
trust,  to  jireserve  contingent  remainders,  with  remainder  to  his  the  said  testator's 
graudsfiU,  Aubrey  Beauclerk.  the  eldest  son  of  his  said  son,  Aubrey  Beauclerk,  for 
his  life,  without  impeachment  of  waste,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  j-emainder.  to  the  use  of  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sotis  of  the  bodv  of  his  said  grandson.  Aubrey 
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Beauclerk,  severally,  successively,  and  in  remainder  one  after  the  other  in  tail  male, 
with  remainder,  to  the  use  of  his  the  said  testator's  grandson,  William  Beauclerk, 
second  son  of  his  the  said  testator's  son,  Aubrey  Beauclerk,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  waste,  witli  remainder 
to  trustees,  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fiftli,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  his  said  grandson,  William  Beauclerk,  severally  and  successively  and  in  re- 
mainder one  after  the  other,  in  tail  male,  with  divers  remainders  over.  And  the 
testator  appointed  his  wife.  Lady  Mary  Vere,  and  Lord  Charles  .S))encer,  his  sole 
executors. 

The  testator  died  in  1781,  leaving  his  widow.  Lady  Mary  Vere.  and  his  son,  Aubrev 
Beauclerk,  and  his  two  grandsons,  Aubrey  Beauclerk  and  [551]  William  Beauclerk, 
.sons  of  Aubrey  Beauclerk.  and  all  of  them  in  his  will  named,  him  surviving. 

Lady  Mary  Vere,  and  Lord  Charles  Spencer,  the  executors,  proved  the  will,  and 
assigned  the  furniture,  pictures,  books,  and  plate,  and  other  things,  to  James  Earl 
of  Abercorn,  Eobert  Drummond,  and  Thomas  Walley  Partington,  the  trustees  thereof 
in  the  will  named. 

Robert  Drummond  survived  his  co-trustees,  and  died  about  the  year  180{i.  having 
appointed  his  sons,  Andrew  Berkeley  Drummond,  John  Drummond,  and  Charles 
Drummond.  his  executors,  who  duly  proved  his  will,  and  thereby  became  trustees 
of  the  furniture,  pictures,  books,  and  plate,  and  other  things. 

Upon  the  death  of  the  testator,  Vere  Lord  Vere.  the  title  of  Lord  Vere  descended 
upon  his  son.  Aubrey  Beauclerk.  afterwards  Duke  of  St.  Albans,  who  survived  Lady 
Mary  Vere,  his  mother,  and  died  in  the  month  of  February,  1802  ;  and  upon  liis 
death,  the  title  of  Lord  Vere  descended  upon  Aubrey  Beauclerk,  his  eldest  son,  and 
one  of  the  grandsons  in  the  testator's  will,  named,  who  died  in  the  month  of  August 
1815  ;  and  upon  his  death,  the  title  of  Lord  Vere  descended  upon  Aubrey,  his  only 
son,  an  infant  four  months'  old,  who  thereupon  became  Aubrey  Lord  Vere,  and  Duke 
of  St.  Albans. 

Upon  the  death  of  the  testator,  the  title  of  Lord  Vere  descended  upon  his  son 
Aubrey  Beauclerk,  who  was  second  Lord  Vere,  and  afterwards  became  fourth  Duke 
of  Saint  Albans.  He  died  in  February,  ISO'2.  leaving  Aubrey  his  eldest  son,  (who 
thereupon  became  third  Lord  Vere,  and  fifth  Duke  of  Saint  Albans,)  William,  his 
second  son,  [552]  and  other  children.  Aubrey,  third  Lord  Vere.  and  fifth  Duke 
of  Saint  Albans,  intermarried  first,  with  Jane  Moses,  spinster,  by  wliom  he  had  issue 
the  Respondent,  Mary,  Countess  of  Cloventry ;  and  secondly,  with  Louisa  Grace 
Manners,  spinster,  by  whom  he  had  issue  Aubrey,  who  survived  liis  father  only  a 
few  months,  and  died  an  infant  in  February,  18U).  Upon  the  death  of  the  infant 
William,  his  uncle,  became  fourth  Lord  Vere,  and  seventh  Duke  of  Saint  Albans  ; 
and  upon  his  death  in  1825,  Aubrey  William,  now  Duke  of  Saint  Albans,  succeeded 
to  both  his  titles. 

Aubrey,  the  second  Lord,  and  Aubrey,  the  third  Lord  Vere,  were  both  livin" 
at  the  death  of  Vere  Lord  Vere,  the  testator.     (See  Pedigree  at  end  of  case.)  *' 

[553]  Mary  Lady  Vere,  died  in  the  year  1783.  The  chattels  be([ueathed  by  Lord 
Vere's  will  were  enjoyed  by  Lady  Vere  during  her  life;  and.  after  her  death,  by  Aubrey 
the  son,  and  Aubrey  the  grandson  in  succession,  during  their  lives.  Aubrey  third 
Ijord  Vere.  and  fifth  Duke  of  Saint  Albans,  by  liis  will,  dated  the  18th  of  July,'  1814 
(afterwards  duly  proved.)  gave  the  residue  of  his  personal  estate  to  liis  wife",  Louisa 
Grace,  Duchess  of  Saint  Albans,  and  appointed  her  sole  executrix  ;  the  duke  died 
in  August,  1815,  leaving  the  Duchess  surviving  him.  and  leaving  his  two  cliildieii 
above-named,  viz.  Lady  Coventry,  his  only  child  by  his  first  wife,  and  Aubrey  who 
then  became  Lord  Vere  and  Duke  of  Saint  Albans,  liis  only  child  by  his  second 
wife. 

After  tlie  death  of  Aubrey,  the  third  lord  and  fifth  duke,  a  bill  was  filed  in  the 
Court  of  Chancery  by  Aubrey  his  infant  son,  then  fourtli  Lord  Vere  and  sixth  Duke 
of  Saint  Albans  (by  his  next  friend),  against  Louisa  (4race.  Duchess  of  Saint  Allians 
his  mother,  and  against  Sir  Gilbert  Heathcote,  Baronet,  James  Ramsay  Cuthbert 
and  John  ^L'lnners,  Esquires,  the  then  trustees  of  the  settlement  made  upon  the 
marriage  of  Aubrey,  the  third  Lord  Vere.  with  his  second  wife,  and  also  ao-iinst  the 
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said  Andrew  Berkeley  Drummoiid,  by  whicli  the  infant  duke  claimed  to  be  absolutely 
entitled  to  the  furniture,  pictures,  etc.  bequeathed  by  the  will  of  Vere,  Lord  Vere, 
as  aforesaid,  and  praj'ed  that  an  account  thereof  might  be  taken  under  the  decree  and 
direction  of  the  Court.  The  bill  was  afterwards  amended,  by  striking  out  the  names 
of  the  said  defendants  Sir  Gilbert  Heathcote,  James  Ramsay  Cuthbert,  and  John 
Manners,  and  adding  [554]  the  names  of  the  said  John  Drummond  and  Charles 
Drummond,  as  Defendants. 

After  all  the  Defendants  to  the  original  and  amended  bill  liad  appeared  ;  but 
before  they  had  put  in  their  answers,  the  Plaintift'  died  an  infant,  aged  ten  months. 

The  Defendant,  Louisa  Grace  Duchess  of  Saint  Albans,  survived  the  infant 
riaintifi',  and  died,  having  by  her  will,  dated  the  28th  of  November,  1815,  bequeathed 
the  residue  of  her  personal  estate  to  her  sister  Lady  Laura  ToUemache  (the  Appel- 
lant), and  appointed  her  sole  executrix.  This  will  Lady  Laura  proved  in  the  pre- 
rogative court  of  the  Archbishop  of  Canterbury,  and  also  took  out  letters  of  adminis- 
tration, to  Aubrey  the  third  lord  and  fifth  duke,  with  his  will  annexed. 

In  Trinity  Term,  in  the  year  1818,  George  William  Coventry,  then  Viscount 
Deerhurst,  and  afterwards  Earl  of  Coventry,  and  Mary,  Countess  of  Coventrj^  then 
Lady  Mary  Deerhurst,  his  wife,  (who  had  taken  out  letters  of  administration  of  the 
goods  and'  chattels  of  the  infant  duke,  her  half-brother,)  filed  their  bill  of  revivor 
and  supplement  against  Sir  (Gilbert  Heathcote,  James  Eamsay  Cuthbert,  and  John 
Manners  (who  were  afterwards  struck  out  by  amendment  as  parties  Defendants 
thereto),  and  also  against  Andrew  Berkeley  Drummond,  John  Drummond,  and 
Charles  Drummond  (the  Appellant),  Lady  Laura  ToUemache,  and  \Mlliam  then 
Duke  of  Saint  Albans,  claiming  to  be  absolutely  entitled  in  right  of  the  Countess 
(as  representative  of  the  infant  duke),  to  the  furniture,  plate,  pictures,  etc.  mentioned 
in  Vere,  Lord  Vere's  will. 

William  Duke  of  Saint  Albans,  by  his  answer  to  [555]  the  bill  of  revivor  and 
supplement,  claimed  as  tenant  in  tail  in  possession  of  the  Barony  of  Vere,  to  be 
entitled  under  and  by  virtue  of  Vere,  Lord  Vere's  will  to  the  goods,  furniture, 
pictures,  etc. 

Lady  Laura  ToUemache  by  her  answer  stated,  that  in  the  year  1795,  the  household 
furniture,  linen,  china,  and  glass,  and  some  of  the  pictures  bequeathed  by  the  will 
of  Lord  Vere.  had  been  sold,  and  the  proceeds  thereof  invested  in  securities,  bearing 
interest,  and  which  then  amounted  to  i'928  tis.  5d.  4  per  cent,  annuities;  and  that 
some  of  the  said  pictures  had  been  destroyed  by  a  fire  which  happened  at  Hanworth 
house,  the  residence  of  Aubrey  (the  son  of  Lord  Vere),  and  afterwards  Duke  of  St 
Albans  :  And  submitted  that  the  late  infant  Plaintiff',  Aubrey,  Duke  of  St.  Albans, 
did  not,  upon  his  father's  death,  become  absolutely  entitled  to  the  said  chattels,  but 
that  the  same  vested  in  liis  father,  the  preceding  duke  (being  the  third  lord),  as  his 
absolute  property,  and  then  belonged  to  (the  Appellant)  Lady  Laura,  as  his  personal 
representative. 

The  cause  was  heard  before  the  Vice-Chancellor,  in  Michaelmas  Term,  1820, 
when  his  honour  declared,  that  the  Plaintift"  Lady  Mary  Deerhurst  (as  administratrix 
of  the  late  infant  Duke  of  Saint  Albans),  was  absolutely  entitled  to  the  said  goods, 
furniture,  pictures,  etc.  directed  by  Lord  Vere's  will  to  go  and  be  held  and  enjoyed 
with  the  title  of  the  family,  and  decreed  certain  accounts  to  be  taken. 

Against  so  much  of  the  decree,  as  declared  that  the  Plaintifi",  Lady  Mai-y  Deer- 
hurst (as  administratrix  of  the  said  infant  Duke  of  Saint  Albans)  was  absolutely 
entitled  to  the  goods,  furniture,  pictures,  etc.  Lady  Laura  ToUemache  appealed  to 
the  Lord  [556]  Chancellor.  The  appeal  was  heard  before  Lord  Eldon,  and  subse- 
quently before  Lord  Lyndhurst,  who,  on  the  22d  of  November,  1830,  gave  judgment 
on  the' Appeal,  and  ordered  that  the  decree  of  the  27th  of  November,  1820,  should 
be  affirmed. 

From  this  decree  Lady  Laura  ToUemache  appealed  to  the  House  of  Lords. 

For  the  Appellant,  the  Solicitor-General  and  Mr.  Preston. 

It  was  the  apparent  intent  of  the  testator  to  create  successive  life-estates,  which 
by  law  cannot  take  effect.  Admitting,  for  argument,  that  this  miglit  be  construed 
ail  executory  trust,  a  succession  cannot  be  engrafted  on  the  issue  of  a  person  unborn 
as  purchasers.     A  gift  to  a  class  of  person  not  ascertainable,  until  the  jieriod  at  which 
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tlie  interest  is  to  vest  is  too  remote.  Procter  v.  The  Bisliop  of  Bath  and  Wells,*  Jee 
«'.  Lord  Audley,t  Robinson  v.  Leake.J  The  doctrine  of  cij-pres  as  in  Huiiiberstono 
V.  Humberstone  §  has  no  application.  The  will  must  be  considered  with  reference 
tn  a  settlement  at  the  period  of  its  execution.  It  was  uncertain  whether  any  person 
in  being  woidd  ever  become  Lord  Vere.  The  grandson  became  Lord  Vere,  not  because 
he  was  in  being  at  the  date  of  the  will  ;  but  by  tlie  accident  of  subsequent  events. 
It  was  not  certain  that  he  would  be  the  person  to  take  within  tlie  time  prescribed 
by  the  rules  of  law.  The  gift  is  to  a  class,  and  by  a  description  which  those  who  claim 
under  the  grandson,  might  or  might  not  answer.  Here  is  no  gift  to  any  of  them 
personally.  If  the  Court  could  have  con.strued  this  as  an  executory  trust  by  the 
settlement,  [557]  the  property  must  have  been  limited  to  Lady  Vere  for  hfe,  remainder 
to  the  eldest  son  for  life,  remainder  to  the  next  Lord  Vere  after  his  death,  and  the 
absolute  interest  must  have  vested  in  that  person. 

A  gift  for  life  to  a  person  in  esse  standing  alone  can  never  be  too  remote,  t'otton 
r.  King  :  i|  but  a  life-estate  may  be  void  as  the  first  of  a  series  of  perpetuities.  Barlow 
V.  Salter.1  If  Aubrey,  Lord  Vere,  grandson  of  the  testator,  had  been  named  as  the 
taker  of  the  life-estate,  the  limitation  over  might  have  been  valid  ;  but  neither  he 
nor  any  person  at  the  death  of  the  testator  could  be  ascertained  as  the  taker  of  that 
estate.  Events  which  have  happened  since  could  have  no  effect  in  directing  the 
limitation  of  the  settlement,  if  the  Court  would  construe  the  trust  as  executory.  But 
this  is  au  executed  trust,  a  perfect  gift  of  the  full  ownership.  No  opening  is  left  to 
mould  the  limitations  according  to  any  presumable  intention  ;  and  the  Court  must 
act  upon  the  words  according  to  their  legal  construction.**  Here  the  gift  is  not  to 
the  person  of  the  grandson,  but  to  the  class  of  Lords  Vere  for  the  time  being.  He 
might  not  have  been  Lord  Vere  at  the  period  when  the  limitation  was  to  vest.  The 
accident  of  his  being  so,  does  not  remedy  the  defect  in  the  constitution  of  the  limitation, 
its  remoteness.  The  rule  of  law  requires  the  certainty  of  vesting  within  the  time 
prescribed. 

A  gift  to  a  class  is  of  necessity  future,  and.  to  be  valid,  all  who  can  take  must  be 
within  the  [558]  time  and  limits  of  the  rule.  The  House  sitting  as  a  court  of  justice 
cannot  make  a  new  will  to  model  the  gift.  This  in  effect  is  done  by  the  decree  of 
the  Vice-Chancellor,  which  is  founded  upon  the  state  of  facts  as  they  stood  at  the 
hearing,  nt^t  as  they  were  at  the  time  of  the  devise.  That  decree  proceeds  upon  fallacies. 
The  trust  undoubtedly  is  not  executory,  and  yet  there  is  no  "  direct  gift "  as  the  Vicc- 
Chancellor  supposes.  He  says,  that  by  the  rules  of  law  and  equity  "  every  person 
"  living  at  the  death  of  the  testator  who  should  become  Lord  Vere  might  be  limited 
'"to  the  use  and  enjoyment  only,"tt  But  in  this  proposition  he  assumes  that  to 
be  a  certainty  which  is  only  a  contingency,  namely,  that  such  person  will  necessarily 
become  Lord  Vere.  Upon  any  other  construction  of  his  words,  the  proposition  is 
untrue.  He  follows  up  this  general  proposition  by  the  particular  instance  of  the 
limitation  which  he  supposes  to  be  in  ([uestion.  namely,  that  "  the  son  and  grandson 
"  of  the  testator  being  alive  at  his  death,  were  both  limited  to  the  use  and  enjoyment 
"  only."  But  there  is  iKitliiiig  in  the  will  to  wari'ant  this  a.ssumption.  It  sup|"iscs 
the  grandson  to  be  descril)ed  as  Liird  Vere  in  the  will.  The  judgment  is  directly 
contrary  to  Hayes  r.  PLiyes.J]:  and  all  the  authorities.  If  it  is  right,  all  the  cases  upon 
heir-looms  are  wrong.  The  words  in  the  same  will  are  construed  to  give  to  one  j)erson 
an  estate  for  life,  and  to  another  the  absolute  property. 

By  the  attempt  to  do  justice  by  giving  effect  to  the  particular  intention  in  wills, 
the  law  has  been  so  unsettled,  that  no  man  knows  what  the  [559]  law  is,  and  the 
judges  now  regret  that  they  have  not  adhered  more  rigidly  to  the  settled  rules  of 
construction.  A  limitation  to  the  unborn  issue  of  unborn  issue,  as  far  as  the  rules 
of  law  and  equity  will  permit,  would  be  merely  void,  and  the  words  of  (jualification 
superadded  would  be  mere  surplusage  having  no  effect.  According  to  the  Respon- 
dent's construction,  the  course  of  enjoyment  under  the  limitations  includes  the  two 
lives  named  in  the  will,  then  some  person  unascertained,  who  at  the  expiration  of 

*  H.  Black.  358.  t  1  Cox,  342.  J  2  Meriv.  363. 

S  1  P.  Wm.s.  332.  i|  2  P.  W.  108.  1  17  Ves.  482. 

**  See  Foley  v.  Burnell.  1  B.  C.  C.  274.     Vaughan  v.  Burslem,  3  B.  C.  C.  lOl. 
tt  o  .Mad.  277.  XI  I  Russ.  .-ni. 
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those  lives  sliould  happen  to  be  Lord  Vere  for  a  hfe-estate,  and  then  another  person 
to  take  in  remainder  absohitely.  The  uncertainty  who  would  be  Lord  Vere  at  the 
period  of  vesting  destroys  the  limitation  in  like  manner  as  a  gift  to  a  person  not  in 
being  when  he  should  take  holy  orders.  Procter  v.  Bishop  of  Bath  and  Wells  ['2  H. 
Bl.  358].  The  fact  of  his  taking  orders  would  not  bring  the  limitation  within  the 
rule  of  perpetuity,  and  being  void  in  its  creation,  the  gift  cannot  be  modified  by  con- 
struction so  as  to  establish  it  to  the  extent  to  which  it  might  originally  have  been 
carried.  Lord  Southampton  v.  Marquis  of  Hertford.*  If  the  property  vests  in  the 
grandson  contrary  to  the  intent  of  tlie  testator  ;  it  is  because  he  has  attempted  a 
limitation  which  is  illegal,  and  the  rule  of  law  provides  against  the  intent.  If  the 
possessor  of  a  title  has  an  estate  of  inheritance,  the  property  question  would  vest 
in  the  third  Lord  Vere  absolutely.  But  if  a  title  is  to  be  considered  as  a  succession 
of  life-estates,  tlien  a  testator  cannot  limit  property  to  go  in  perpetuity  to  each  suc- 
cessive lord  for  life. 

[560]  For  the  Respondents,!  Mr.  Tinney  and  Mr.  C.  Romilly. 

The  Respondents  claim  the  chattels  as  the  representatives  of  the  fourth  Lord 
Vere  the  infant.  The  title  by  law  must  go  to  the  son,  grandson,  and  great  grandson 
in  succession,  that  is  the  plain  meaning  of  the  limitation,  and  according  to  that  meaning 
it  is  good  in  law.  The  gift  is  to  the  son,  the  grandson  and  his  first  son  by  necessary 
inference  from  the  words  as  plainly  as  if  the  testator  had  so  said  in  express  terms. 
Two  persons  are  named  in  the  will  to  take  for  their  lives,  then  the  property  is  given 
to  a  person  actually  in  existence,  and  who  answers  the  description  in  the  limitation, 
and  the  ultimate  limitation  is  to  his  unborn  son.  This  is  no  contingency.  The 
grandson  who  was  living  must  of  necessity  become  Lord  Vere  in  the  course  of  events. 
The  testator  had  possession  of  the  patent  of  the  peerage,  and  he  knew,  who  would 
succeed.  The  cases  of  gift  to  a  class  where,  as  in  Leake  r.  Robinson  [2  Mer.  3(J3], 
some  may  be  born  after  the  time  prescribed  by  the  rule  against  perpetuity,  are  not 
applicable.  But  in  this  case  it  is  limited  to  go  with  the  title  only,  so  long  as  it  is  lawful, 
that  is  to  the  son  and  grandson  who  were  both  living  at  the  date  of  the  will  for  their 
lives,  and  to  vest  absolutely  in  the  last  cestui  que  rie.  It  is  equivalent  to  saying,  that 
the  chattels  shall  go  to  the  persons  who  within  the  knowledge  of  the  testator  must 
have  the  title  in  succession.  It  is  the  same  as  if  the  will  had  recited  the  patent  creating 
[561]  the  title,  and  named  the  persons  who  would  take  the  life-estates.     ^ 

The  Lord  Chancellor,  in  the  course  of  the  argument,  asked  wliether  there  was 
any  full  note  of  the  Vice-Chancellor's  judgment  :  he  said  that  no  satisfactory  grounds 
were  stated  in  the  printed  report ;  that  the  case  was  not  so  clear,  that  it  was  unneces- 
sary to  support  it  by  reasons  :  that  it  was  very  easy  to  dispose  of  causes  by  authority 
and  power,  but  that  the  suitors  ought  to  be  satisfied  with  the  reasons  for  the  judg- 
ment. The  judges,  he  said,  had  discontinued  giving  reasons  in  their  certificates 
upon  issues  out  of  Chancery,  because  Lord  Thurlow  had  questioned  the  validity  of 
their  reasons  in  some  case  ;  but  he  conceived  that  the  House  might  require  a  judge 
to  give  the  reasons  for  his  judgment,  and  that  the  judges  had  now  agreed  to  give 
reasons  in  their  certificates  upon  issues  out  of  the  Court  of  Chancery.  The  Lord 
Chancellor  then  put  to  tlie  counsel  for  the  Appellants  various  cases  of  limitations  "  to 
"  the  unborn  issue  of  unborn  issue  as  far  as  the  law  would  admit."  or  to  "  whatever 
■'  unborn  issue  the  law  permits,"  or  to  "  the  .Solicitor-General  for  the  time  being," 
or  to  "the  right  heir  of  B.,"  who  might  be  son  or  grandson.  But  before  the  con- 
clusion of  the  argument  for  the  Appellant,  he  said  he  had  not  fully  comprehended  the 
reasoning,  and  inclined  to  think  that  the  uncertainty  as  to  the  person  who  would 
be  Lord  Vei-e,  when  the  limitation  over  was  to  vest,  made  it  void. 

The  Lord  Chancellor. — This  is  an  appeal  from  the  judgment  of  the  Vice-Chancellor, 
now  Master  [562]  of  the  Rolls  (Sir  J.  Leach).  It  turns  upon  a  question  of  novelty 
and  great  difficulty  in  the  construction  of  a  will.  It  is  the  will  of  Lord  Vere,  who 
died  in  1781.  Thereby  he  gives  certain  chattels  to  trustees,  to  permit  his  wife  and 
son  successively  to  have  the  use  and  enjoyment  of  them,  for  their  respective  lives. 

*  2  Ves.  &  Bea.  54. 

t  The  few  observations  which  are  given  above  appear  peculiar  to  the  case  as  argued 
upon  the  appeal.  For  the  full  argument,  see  Lord  Deerhurst  v.  Duke  of  St.  Albans, 
5  Mad.  232. 
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Tliey  are  named  in  the  will,  and  so  far  all  is  plain  sailing.  But  in  the  subsequent 
limitations  without  giving  life-estates  in  or  the  use  of  these  chattels  to  any  person 
or  series  of  persons  in  esse  by  name,  by  which  means  he  might  legally  have  limited 
and  secured  the  enjoyment  to  their  unborn  issue  to  a  certain  extent,  he  thought 
fit  to  adopt  a  course  intending  to  go  to  the  utmost  limits  of  the  doctrine  of  perpetuity. 
To  effect  this  purpose,  he  willed  that,  after  the  death  of  the  survivor  of  his  wife  and 
son,  the  estate,  use,  and  enjoyment  should  go  to  the  Lords  Vere  for  the  time  being 
as  far  as  tlie  rules  of  law  and  equity  would  permit  ;  that  is,  to  the  person  who  should 
be  Lord  Vere  at  the  death  of  the  survivor  of  the  wife,  and  son,  and  in  point  of  intention 
to  each  succeeding  Lord  Vere,  as  far  as  the  rule  would  admit.  The  wife  survived 
the  testator  and  took  under  tlie  first  limitation.  The  son  upon  her  decease  took  luider 
the  second  limitation  ;  and  at  his  death  the  use  of  the  chattels  vested  under  the  limita- 
tion in  the  grandson,  the  third  Lord  Vere.  He  by  liis  first  marriage  had  one  daughter, 
now  Lady  Coventry  the  Respondent.  By  his  second  marriage  he  had  a  son,  the 
fourth  Lord  Vere,  who  died  an  infant  two  months  old.  The  Respondent  Lady 
Coventry  is  his  personal  representative.  The  Duchess  of  St.  Albans  was  executrix 
of  the  will  of  the  third  Lord  Vere.  The  Appellant  is  her  executrix  and  claims  under 
her,  [563]  and  that  claim  must  prevail,  if  the  third  Lord  Vere  did  by  the  rule  of  law 
take  an  absolute  interest  in  the  chattels.  If  he  took  a  life  interest  only,  and  the  infant, 
the  fourth  Lord  Vere,  took  the  absolute  interest,  then  Lady  Coventry  as  his  repre- 
sentative is  entitled  to  the  chattels,  and  certainly  the  fourth  Lord  Vere  did  take  the 
interest,  if  the  limitation  over  to  the  successive  Lords  Vere  was  legal,  and  carried 
the  property  as  contended  by  the  Respondents.  He  was  not  in  being  at  the  date 
of  the  will,  though  he  afterwards  became  Lord  Vere,  and  he  being  Lord  Vere  might 
take  an  absolute  interest,  if  their  construction  is  admissible ;  and  the  question  is, 
whether  the  limitation  is,  to  this  extent,  such  as  the  law  permits  ;  that  is,  whether 
a  limitation  or  remainder  for  life  to  such  person  as  should  be  Lord  Vere  at  the 
expiration  of  the  lives  named,  and  so  in  succession  to  Lords  Vere,  is  a  legal  limitation 
so  as  to  carry  the  interest  to  any  person  being  Lord  Vere,  after  the  death  of  the  grand- 
son of  the  testator,  the  third  Lord  Vere. 

It  is  a  case  of  the  greatest  difficulty,  and  wholly  without  any  applicable  precedent. 
Three  authorities  in  particular  have  been  cited,  which  might  be  thought  to  cast  a 
glimmering  of  light  upon  the  case.  The  Countess  of  Lincoln  v.  the  Duke  of  Newcastle 
[3  Ves.  287  ;  V2  ib.  "218]  furnishes  some  principle,  but  cannot  be  applied  to  this  case  as 
a  direct  authority.  The  same  observation  occurs  as  to  Leake  v.  Robinson  [2  Mer.  303], 
the  doctrine  of  which  decision  is  indisputable.  The  case  of  Procter  v.  The  Bishop 
of  Bath  and  Wells  [2  H.  Bl.  358]  contains  something  of  principle  bearing  upon  the 
question  ;  but  the  case  itself  is  not  only  different  in  circumstances,  but  it  cannot 
be  cited  as  a  decision,  bearing  directly  as  an  authority  upon  this  [564]  case.  That 
was  a  question  arising  upon  an  advowson  limited  in  settlement.  By  the  rules  of 
law  it  could  not  be  tied  up  beyond  lives  in  being,  and  twenty-one  years  afterwards, 
or  the  duration  of  infancy  with  a  period  for  gestation  which  has  been  superadded 
by  subsequent  eases,  and  it  has  been  since  held  in  the  late  case  of  Cadell  v.  Palmer 
[1  CI.  &  F.  372],  that  the  twenty-one  years  may  be  limited  as  a  term  in  gross  without 
reference  to  infancy.  But  in  Procter  v.  Bath  and  Wells  the  limitation  after  lives 
in  being  was  to  depend  upon  the  contingency  of  an  unborn  person  taking  holy  ordei'S, 
wliich  was  too  remote,  because  he  could  not  be  in  deacon's  orders  before  the  age  of 
twenty-three,  nor  in  priest's  orders  before  twenty-four,  which  was  two  or  three  years 
beyond  the  legal  bounds  for  the  vesting  of  limitations  over. 

On  the  whole  J  cannot  say,  that  the  case  of  Procter  v.  The  Bishop  of  Bath  and 
Wells  is  apjjlicahle  as  a  direct  authority  to  this  case.  Whatever  there  Ls  of  legal 
principle  to  be  drawn  from  it  may  be  considered  as  favourable  to  the  Appellant.  The 
case  therefore  has  been  argued,  and  must  be  decided  upon  principle.  It  is  admitted 
that  in  the  events  wdiich  have  happened,  the  end  might  have  been  attained  by  the 
testator's  vesting  the  interest  in  Duke  William,  and  even  in  a  succeeding  Lord  Vere. 
But  with  a  qualification  to  determine  all  interest  on  events  happening  within  the 
limits  of  the  rule,  or  it  might  have  been  effected  by  annexing  the  gift  to  the  limitations 
of  the  land,  and  diiecting  that  the  chattels  should  go  in  the  same  course  of  limitation. 
But  to  annex  personal  chattels  to  a  title  of  honour  is  equally  difficult  upon  any  view 
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of  the  nature  of  tlie  estate  in  a  dignity,  whether  it  is  to  be  considered  as  a  succession 
of  [565]  inheritances,  and  whether  in  fee  or  in  tail,  even  if  it  is  in  each  individual 
an  estate  only  for  life,  a  subject  cannot  engraft  on  such  an  estate  by  way  of  limitation 
estates  for  lives  in  perpetual  succession,  so  as  to  make  each  of  them  a  purchaser.  If 
he  attempts  to  create  a  fee  tail  in  chattels,  the  interest  vests  absolutely  in  the  first 
quasi  donee  in  tail.  It  is  a  new  species  of  investiture  or  limitation  of  estate  unknown 
to  the  law,  treating  the  Lords  Vere  as  a  species  of  corporation  sole,  to  whom  the  estate 
is  to  be  limited. 

The  person  who  secondly  after  the  death  of  the  testator  became  Lord  Vere  (the 
grandson)  was  in  esse  at  the  date  of  the  will ;  but  whether  he  would  take,  or  whether 
he  would  ever  be  Lord  Vere,  was  at  the  time  uncertain.  The  next  life  estate  after 
those  named  in  the  will  was  not  to  the  person  by  name,  but  to  the  Lord  Vere,  who- 
ever he  might  be.  It  was  an  attempt  to  create  a  new  species  of  limitation  in  succession 
to  spring  up  with  the  person  contrary  to  all  rule  and  analogy  for  restricting  the 
period  of  tying  up  or  deferring  the  vesting  of  estates  in  fee  or  absolutely.  Being 
or  coming  into  esse  is  a  notion  familiar  t(j  the  law.  But  a  peer  does  not,  in  a  legal 
sense,  come  into  existence. 

It  was  argued  for  the  Respondent,  that  it  was  the  same  thing  as  limiting  to  the 
son  and  grandson  and  great  grandson  successively,  because  they  must  succeed  to 
the  inheritances  of  the  dignity  in  this  order.  But  that  view  is  not  quite  accurate  ; 
for  it  was  not  certain  that  either  of  them  would  be  Lord  Vere.  Upon  a  barony  in 
fee,  by  writ  of  summons  or  creation,  the  first  taker  might  have  a  son,  and  that  son 
might  have  only  two  daughters  ;  what  person  would  then  take  the  title  ?  It  would 
be  in  abeyance  ;  [566]  and  until  the  Crown  should  please  to  select  one  of  them  to 
hold  the  dignity,  it  would  remain  in  abeyance,  and  there  might  be  no  peer  during 
the  lives  of  the  two  coheiresses.  In  the  case  put  of  an  abeyance  of  the  title,  the 
Crown  might  not  select  either  or  any  of  the  daughters  :  and  in  that  case  the  title 
might  remain  in  abeyance  for  a  century  ;  and  such  an  event  would  demonstrate 
that  the  limitation  is  not  partially,  but  altogether  void.  It  is  said  that  the  case 
has  not  happened  ;  but  the  soundness  of  the  limitation  cannot  depend  upon  contin- 
gencies which  may  cause  it  to  be  good  or  bad,  according  to  the  event. 

Suppose,  again,  the  limitation  of  this  peerage  to  be  by  patent.  If  the  eldest  son 
had  a  brother  who  would  succeed  in  default  of  issue  of  the  eldest  son.  who  afterwards 
con\mits  treason  and  is  attainted  ; — during  the  life  of  that  son,  and  so  long  as  there 
is  any  issue  of  that  eldest  son,  the  title  would  remain  in  abeyance.  The  title  would 
not  be  extinct  ;  but  would  be  in  the  Crown,  so  long  as  any  of  his  issue  should  exist  ;  * 
and,  upon  failure  of  the  issue  of  the  attainted  person  there  might  again  be  a  Lord 
Vere.  These  instances  shew  the  novelty  of  the  invention,  and  the  difficulty  of 
giving  it  complete  effect.  There  is  a  distinction  between  limitations  upon  events 
known  to  the  law,  and  such  as  the  testator  in  this  case  has  made  the  basis  of  his  limita- 
tion. Peerages  are  not  by  the  hand  of  nature,  but  of  the  creation  of  the  Crown  ; 
and  their  origin  and  continuance  is  uncertain.  To  argue  from  the  fact,  that  tiie 
person  vi'as  in  esse  at  the  date  of  the  will,  who  became  Lord  Vere,  is  to  rely  upon 
an  accident.  [567]  The  event  might  have  been  otherwise.  He  would  not  ex  neces- 
sitate answer  the  description  within  the  allowed  period.  A  limitation  to  be  su))- 
ported  must  be  definite  and  certain  to  the  man  or  to  the  peer  as  an  individtuil.  It 
is  not  allowable  to  contend,  that  at  one  time  and  for  one  purpose,  it  is  to  the  man. 
and  for  another  time  and  purpose  to  the  peer.  The  estate  must  be  certain  so  as 
within  the  time  to  vest  in  the  person  described,  either  i)i  his  natural  or  his  politic 
capacity.  In  the  politic  capacity,  there  was  no  such  Lord  Vere  in  esse  in  whom  the 
estate  couUl  within  that  time  certainly  vest.  Upon  the  grounds  which  I  have  stated, 
I  find  it  impossible  to  advise  your  Lordships  to  affirm  this  decree. 

Lord  Lyndhurst  observed  that  he  did  not  give  the  judgment  in  the  Court  below 
entirely  without  doubt,  and,  upon  the  whole,  was  of  opinion  that  it  would  be  the 
safest  course  to  reverse  the  decree,  if  it  were  only  to  repress  such  inventions.  He 
further  observed,  that  the  arguments  upon  the  subject  of  the  abeyance  of  peerages 
urged  by  his  noble  friend  the  Lord  Chancellor  were  entirely  new  :  that  in  affirming 

*  Plowden,  557.  as  to  land. 
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tlic  decree,  the  House  must  decide  against  a  slidiii;  eurrent  nf  aullmrilies  ;    liut  not 
so  if  they  reversed. 
Decree  reversed. 

[552]  PKDIGEEE. 

Vere  Beauclerk,  Lady  Vere, 
created  died 

Barou  Vere,  1783. 

Died  11th  Oct.  1781. 


Avibrey  Beauclerk, 

afterwards  2d  I.,ord 

Vere,  and  4tli  Duke 

of  St.  Albans. 

Born  June,  1740. 

Died  February,  1802. 

I 


Lady 
Catherine 
Ponsonby. 


1st  Wife. 

Jane 

]\Ioses, 

Spmster. 


Aubrey,  3d  Lord  Vere,  2d  AVife. 

and  5th  Duke  of  Louisa 

St.  Albans,  Grace 

Born  21st  August,  1765.  Manners. 
Died  12th  August,  1815. 


The  Respondent, 
Mary, 
now 

Countess  of 
Coventrv. 


Aubrey,  4th  Lord  Vere, 
and  6th  Duke  of 
St.  Alban.s, 
Born  7th  April,  1815. 
Died  19th  February,  1816. 


William,  5th  Lord  Vere, 

and  7th  Duke  of 

St.  Albans, 

Born  December  1766. 

Died  1825. 


Aubrey  William 

6tli  Lord  Vere, 

and  8th  Duke  of 

St.  Albans, 

now  livinsf. 


Several 

other 

Children. 


[568]  ENGLAND. 

COURT  OF  CHANCERY. 


The  Eeverend  Bidlake  Bray,  Clerk, — ApjMUant ;  Elizabeth  (Bkee),  formerly 
Elizabeth  Malkin,  Josiah  Spode,  William  Hammeesley,*  and  John 
ToMLiNSON, — Respondents  [1834]. 

[Mews'  Dig.  X.  1034,  1529  ;  xv.  1639.  S.C.  2  CI.  &  F.  453  ;  and,  in  Ch.,  3  Sim. 
513.  Commented  on  in  In  re  league's  Settlement,  1870,  L.  R.  10  Eq.  569  ; 
and  see  Jebb  v.  Tugwell,  1855,  7  De  G.  M.  &  G.  663.] 

J.  S.  the  elder,  in  contemplation  of  the  marriage  of  his  daughter  E.  B.  secured 
to  her  the  sum  of  £8000  with  interest,  by  his  bond  dated  in  1805. 

By  indenture  of  the  same  date  with  the  bond,  E.  B.,  with  the  consent  of  her 
intended  husband,  assigned  the  bond  for  £8000  to  W.  H.  and  J.  S. 
in  trust  for  J.  S., until  the  marriage;  and  after  the  solemnization  thereof, 
upon  trust,  to  pay  the  interest  thereof  to  E.  B.  for  her  life  for  her  separate 
use  ;  and  after  her  decease,  in  case  her  intended  husband  should  sur- 
vive her,  then  to  pay  the  interest  thereof  to  him  for  his  life  ;  and  after 
the  decease  of  the  survivor  of  them,  then,  as   to   the   principal  of   the 

*  The  Respondent  W.  H.  died  after  the  petition  of  appeal  was  presented,  and 
cases  printed,  and  his  executors  were  substituted  as  Respondents  by  revivor. 
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£,SU(M)  (sul)jcct  to  tlie  joint  apjwintiiieiit  of  E.  B.  and  her  intended 
liusbund,  ill  favour  of  the  chiklien  of  their  marriage,  and  in  case  E.  B. 
sliould  hajipen  to  survive  her  intended  husband),  "  in  trust  for  all  and 
''  every  the  child  and  children  of  E.  B.  by,  etc.  in  such  shares  and  pro- 
"  portions,  and  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with 
"  such  benefit  of  survivorship  or  otherwise,  and  subject  to,  with,  and 
'■  under  such  conditions,  restrictions,  and  limitations  over  the  same, 
"  to  be  always  for  the  benefit  of  some  one  or  more  of  such  child  or  chil- 
"  dren,  as  the  said  E.  B.  alone,  at  any  time  or  times,  by  any  deed  or  deeds, 
"  writing  or  writ-[569]-ings,  either  with  or  without  power  of  revocation, 
"  to  be  by  her  sealed  and  delivered  in  the  presence  of,  and  attested  by, 
"  two  or  more  credible  witnesses,  or  by  her  last  will  or  testament  in 
"  writing,  or  any  writing  in  the  nature  of  her  last  will  and  testament. 
"  to  be  by  her  signed  and  published  in  the  presence  of,  and  to  be  attested 
"  by,  the  like  number  of  witnesses,  should  direct,  limit,  or  appoint ;  " 
and  in  default  of  such  direction  or  appointment  by  E.  B.,  in  the  event 
of  her  surviving  her  intended  husband,  without  having  jointly  with 
him  made  any  appointment  of  the  said  trust  fund,  or  as  to  so  much 
of  the  said  trust  premises  whereof  no  complete  direction  or  appointment 
should  have  been  made  by  her,  "  in  trust  for  all  and  every  the  child 
"  or  children  of  E.  B.  by,  etc.  equally  to  be  divided  amongst  them,  if 
"  more  than  one,  share  and  share  alike  ;  and  in  case  there  should  be 
"  but  one  such  child,  then  in  trust  for  such  one  or  only  child  for  his 
"  and  her  and  their  portion  and  portions,  the  parts  and  shares  thereof 
"  or  the  whole  thereof,  to  be  paid  to  such  children  or  child,"  being  a 
son  or  sons,  on  the  attainment  of  the  age  of  twenty-one  years,  and  being 
a  daughter  or  daughters,  at  the  like  age,  or  on  marriage  with  such 
consent  and  approbation  as  therein  mentioned. 

In  1806,  the  husband  died,  without  having  joined  in  making  any  appoint- 
ment of  the  £8000,  leaving  a  daughter,  S.  E.  M.,  the  only  child  of  the 
marriage. 

In  182.'3,  B.  B.  intermarried  with  S.  E.  M.  with  the  consent  and  approbation 
I  required  by  the  settlement,  and  no  further  settlement  was  made  of  the 

£8000. 

By  a  deed  poll  in  1827,  duly  sealed,  delivered,  and  attested  in  conformity 
with  the  power  contained  in  the  settlement,  E.  B.  "  directed,  limited,  and 
"  appointed  that  W.  H.  and  J.  S.,  etc.  and  the  trustee  and  trustees  for 
"  the  time  being  of  the  said  indenture  of  settlement,  should  stand  pos- 
"  sessed  and  interested  of  and  in  the  said  sum  of  £8000,  secured  by  the 
"  said  bond  as  aforesaid,  and  other  the  securities  upon  which  the  same 
"  money,  or  any  part  thereof,  should  for  the  time  being  be  invested 
"  (subject  only  to  her  life  interest  therein),  upon  trust  immediately 
"  after  her  decease,  or  as  soon  thereafter  as  should  be  required,  to  pay, 
"  assign,  and  tran.sfer  the  said  trust  monies  and  securities  or  any  of  them, 
"  and  every  or  any  part  or  parts  thereof,  unto  such  person  or  persons 
"  for  such  interest  or  interests,  and  in  such  parts  and  shares  and  pro- 
"  portions  upon  such  trusts,  and  to  and  for  such  ends,  intents,  and 
"  purposes,  and  with  and  under  and  subject  to  [570]  such  provisions 
"  and  restrictions,  or  otherwise  in  such  manner  and  form  as  S.  E.  B. 
"  (the  wife  of  B.  B.)  at  any  time  or  times,  and  from  time  to  time,  during 
"  the  life  of  her  the  said  E.  B.  or  after  her  decease,  and  notwithstanding 
"  her  then  present  or  any  future  coverture,  by  any  deed  or  deeds,  or 
"  writing  or  writings,  with  or  without  power  of  revocation,  to  be  by 
"  her  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
"  credible  witnesses,  or  by  her  last  will  or  testament  in  writing,  or  by  any 
"  codicil  or  codicils  thereto,  or  any  other  writing  purporting  to  be  or  in  the 
"  nature  of  her  last  will  or  testament,  to  be  by  her  signed  and  published 
"  in  the  presence  of  two  or  more  credible  witnesses,  should  direct  or 
"  appoint  ;  and  in  default  of  such  direction  or  appointment,  and  in  the 
"  mean  time  until  any  such  direction  or  apjiointment  should  be  made, 
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"  thru  and  us  to  sucli  part  or  parts  if  any  of  tlie  said  tj'ust  monies  and 
"  securities,  or  tlie  interest  and  yearly  income  tlicreof,  wliereunto  such 
"  direction  or  appointment  should  not  extend,  or  as  to  which  the  same 
"  should  be  partial  or  incomplete,  but  subject  and  without  prejudice 
"  thereto,  upon  trust  during  the  life  of  the  said  S.  E.  B.  to  receive  and 
"  pay,  apply,  and  dispose  of  the  interest  and  yearly  income  of  the  said 
"  trust  monies  and  securities  unto  such  person  or  persons,  and  for  such 
"  intents  and  purposes,  as  she  the  said  S.  E.  B.  should  at  any  time  or 
"  times,  and  from  time  to  time,  notwithstanding  her  then  present  oi' 
"  any  future  coverture,  by  any  writing  or  writings  under  lier  hand 
"  direct  or  appoint ;  and  in  default  of  such  direction  or  appointment 
"  upon  trust  to  pay  the  same  interest  and  yearly  income  into  the  proper 
"  hands  of  her  the  said  S.  E.  B.,  or  otherwise  to  permit  hei-  to  receive 
"  and  take  the  same  to  and  for  her  sole  and  separate  use  and  benefit. 
"  exclusively  of  B.  B.  or  any  future  husband,  to  the  intent  that  the 
"  same  might  not  be  subject  or  liable  to  the  debts,  control,  interference, 
"  or  engagements  of  B.  B.  or  any  future  husband  ;  and  that  the  receipt 
"  of  the  said  S.  E.  B.  or  of  such  appointee  or  appointees  as  last  aforesaid, 
"  and  such  receipt  alone,  should  from  time  to  time  be  a  sufficient  dis- 
"  charge  for  so  much  of  the  said  interest  and  yearly  income  as  in  such 
"  receipt  should  be  acknowledged,  or  expressed  to  have  been  received  ; 
"  and  from  and  after  the  decease  of  the  said  S.  E.  B.,  should  pay,  transfer, 
"  and  assign  the  said  trust  monies  and  securities,  or  such  unappointed 
"  part  or  parts  thereof  as  aforesaid,  unto  the  executors  or  administrators 
"  of  the  said  S.  E.  B.  as  part  of  her  personal  estate." 

[571]  S.  E.  B.,  by  her  will,  dated  after  her  majority  and  duly  signed  and 
published  by  her  in  compliance  with  the  formalities  required  by  the  power 
vested  in  her  by  deed  poll,  directed,  limited,  and  appointed  that  "W.  H.  and 
"  W.  S.  and  the  trustees  and  trustee  for  the  time  being  of  the  indenture 
"  of  settlement,  should  stand  possessed  of,  and  be  interested  in,  the  said 
"  sum  of  £8000  secured  by  the  said  bond  as  aforesaid,  and  other  the 
"  securities  upon  which  the  same  money,  or  any  part  thereof,  should 
"  for  the  time  being  be  invested,  from  and  after  the  decease  of  E.  B.,  in 
"  trust  for  the  aksolute  benefit  of  her  dear  uncle,  W.  H.,  his  executors, 
"  and  administrators,  and  upon  and  for  no  other  trust,  intent,  or  purpose 
"  whatsoever,  and  which  she  declared  she  meant  as  a  ti'ibute  of  afl'ec- 
"  tionate  gratitude  for  his  constant  kindness  and  protection  fi-om  her 
"  infancy,  and  particularly  for  the  recent  instances  of  it  which  she  had 
"  experienced  since  her  separation  from  her  husband." 

S.  E.  B.  died  without  having  altered  or  revoked  her  will ;  leaving  her  husband 
surviving. 

A  bill  filed  by  the  husband  against  the  trustees  praying  a  declaration  that,  under 
the  circumstances  before  stated,  he  was  entitled,  after  the  death  of  E.  B.. 
to  the  £8000,  and  that  it  might  be  secured  for  his  benefit,  was  dismissed 
with  costs ;  and  that  order  was  affirmed  on  appeal,  but  without  costs. 

In  Easter  term,  1827,  the  Appellant,  the  Rev.  Bidlake  Bray,  exhibited  his  bill 
of  complaint  in  the  Court  of  Chancery  against  the  above  named  Respondents,  thereby 
stating,  that  by  an  indenture,  bearing  date  the  25tli  of  November,  180.5,  between 
Broad  Malkin,  Esq.,  of  the  first  part,  Elizabeth  Spode,  spinster,  of  the  second  part, 
Josiah  Spode,  father  of  the  said  Elizabeth  Spode,  of  the  third  part,  and  William  Spode 
and  Josiah  Spode,  the  younger,  of  the  fourth  part,  being  the  settlement  made  previous 
to  the  then  intended  marriage  between  the  said  Broad  Malkin  and  Elizabeth  Spode. 
After  reciting  that  in  prospect  of,  and  reference  to,  such  marriage,  and  with  a  view  of 
making  some  [572]  provision  for  the  said  Broad  Malkin  and  Elizabeth  Spode,  and  for 
the  issue  of  the  said  intended  marriage,  the  said  Josiah  Spode  had,  by  his  bond  bearing 
even  date  with  the  said  indenture,  become  bound  to  the  said  Elizabeth  Spode  in  the 
penal  sum  of  £1G,000,  with  a  condition  thereunder  written  for  making  void  the  same 
on  payment  of  £8000,  with  interest  at  the  rate  of  £5  per  centum,  at  the  time  therein 
mentioned,  M'hich  said  £8000  was  in  the  said  indenture  stated  to  be  the  present  fortune 
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then  agreed  to  he  given  by  tlic  said  Josiah  Spodc.  on  the  marriage  of  his  said  daughter, 
and  which  upon  the  treaty  for  the  said  marriage  was  agreed  to  be  vested  in  the  said 
Wilham  Spode  and  Josiah  Spode,  the  younger.    Upon  tlie  trusts  thereinafterdeclared, 
and  for  the  considerations  thereinafter  mentioned,  the  said  Ehzabeth  Spode,  with  the 
consent  of  the  said  Broad  Malkin,  assigned  unto  the  said  William  Spode  and  Josiah 
Spode,  the  younger,  their  executors,  administrators,  and  assigns,  the  said  bond  and 
the  penalty  thereof,  and  the  said  sum  of  £8000  thereby  secured,  and  all  interest  thence- 
forth to  grow  due  in  respect  thereof,  and  all  benefit  and  advantage  thereof  respectively. 
And  it  was  thereby  agreed  and  declared,  that  the  said  William  Spode  and  Josiah  Spode, 
the  younger,  and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor  should  stand  possessed  of  and  interested  in  the  same,  and  the  growing 
interests  and  proceeds  thereof,  upon  the  trusts  following  ;  that  is  to  say,  in  trust  for 
the  said  Josiah  Spode,  the  father,  his  executors,  and  administrators,  until  the  said 
intended  marriage;  and  after  the  solemnization  thereof,  upon  trust  to  pay  the  interest, 
income,  and  proceeds  of  the  said  sum  of  [573]  £800.0,  when  and  as  the  same  should 
become  due  and  be  received  unto  the  said  Elizabeth  Spode  for  and  during  her  natural 
life,  to  and  for  her  own  sole  and  separate  use  and  benefit,  or  to  such  person  or  persons 
as  she,  by  writing  under  her  hand,  should  from  time  to  time,  notwithstanding  her 
coverture,  direct,  or  appoint;  and  from  and  after  the  decease  of  the  said  Ehzabeth 
Spode,  in  case  the  said  Broad  Malkin  should  survive  her,  upon  further  trust  to  pay 
to  or  to  permit  and  suffer  or  fully  authorise  and  empower  the  said  Broad  Malkin 
and  his  assigns  during  the  term  of  his  natural  life,  to  have,  receive,  take,  and  enjoy 
the  interest,  income,  and  proceeds  of  the  said  sum  of  £8000,  as  the  same  should  arise 
from  time  to  time,  or  become  due  and  payable  to  and  for  his  and  their  own  use  and 
benefit ;  and  from  and  after  the  decease  of  the  survivor  of  them  the  said  Broad  Malkin 
and  the  said  Elizabeth,  his  intended  wife,  it  was  thereby  agreed  and  declared,  that 
the  said  William  Spode  and  Josiah  Spode,  the  younger,  and  the  survivor  of  them, 
his  executors,  administrators,  and  assigns,  should  stand  pos.sessed  of,  and  interested 
in,  the  said  principal  sumof  £8000,  so  then  secured  upon  the  said  therein- before  recited 
bond,  and  the  accumulating  interest,  income,  and  proceeds  thereof,  from  thenceforth, 
and  of  and  in  the  securities  or  funds  on  or  inwhich  the  same  or  any  part  thereof  should 
be  then  invested  or  placed  out  in  trust,  for  all  and  every  the  child  and  children  of  the 
said  Elizabeth  Spode,  by  the  said  Broad  Malkin,  to  be  begotten,  in'  such  shares  and 
proportions,  and  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with  such  benefit 
of  survivorship  or  otherwi.se.  or  subject  to,  with  and  under  such  conditions,  restrictions, 
and  [574]  limitations  over  the  same,  to  be  always  for  the  benefit  of  some  one  or  more 
of  such  child  or  children,  as  they,  the  said  Broad  Malkin  and  Elizabeth  Spode,  at  any 
time  or  times,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of 
revocation  to  be  by  both  of  them  sealed  and  dehvered  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  should  jointly  direct,  limit,  or  appoint.     And  for 
want  or  in  default  of  such  joint  direction  or  appointment,  or  as  to  so  much  of  the  said 
premises  whereof  no  complete  direction  or  appointment  should  have  been  jointly 
made  ;  and  in  case  the  said  Elizabeth  Spode  should  happen  to  survive  the  said  Broad 
Malkin,  her  intended  husband,  but  not  otherwise,  then  in  trust  for  all  and  every  the 
child  and  children  of  the  said  Elizabeth  Spode,  by  the  said  Broad  Malkin  to  be  begotten, 
in  such  shares  and  proportions,  and  to  be  paid  at  such  age  or  ages,  time  or  times,  and 
with  such  benefit  of  survivorship  or  otherwise,  and  subject  to,  with  and  under  such 
conditions,  restrictions,  and  limitations  over  the  same,  to  be  always  for  the  benefit 
of  some  one  or  more  of  such  child  or  children,  as  the  said  Elizabeth  Spode  alone  at 
any  time  or  times,  by  any  deed  or  deeds,  writing  or  writings,  either  with  or  without 
power  of  revocation,  to  be  by  her  sealed  and  delivered  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any 
writing  in  the  nature  of  her  last  will  and  testament,  to  be  by  her  signed  and  pu  Wished 
in  the  presence  of  and  to  be  attested  by  the  like  number  of  witnesses,  should  direct, 
limit,  or  appoint ;  and  for  want  or  in  default  of  such  joint  direction  or  appointment ; 
or  as  to  so  much  of  the  [575]  said  trust  premises,  whereof  no  complete  direction  or 
appointment  should  have  been  jointly  made  by  the  said  Broad  Malkin  and  Elizabeth 
Spode  as  aforesaid  ;  and  incase  the  said  Elizabeth  Spode  should  happen  to  die  in  the 
lifetime  of  the  said  Broad  Malkin,  leaving  him  surviving,  whereby  the  sole  direction 
or  appointment  would  not  take  effect  as  aforesaid,  or  for  want  of  or  in  default  of  such 
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direction  or  appoiiitincnt  by  the  said  Elizabeth  Spode,  so  thei'cin-before  given  and 
reserved  to  lier  in  the  event  of  her  surviving  the  said  Broad  Alalkin,  or  as  to  so  much 
of  the  said  trust  premises,  vvliercof  no  complete  direction  or  appointment  should  have 
been  made  by  the  said  Elizabeth  Spode,  under  the  said  last-mentioned  power,  then 
in  trust  for  all  and  every  the  child  and  children  of  the  said  Elizabeth  Spode  by  the 
said  Broad  iMalkin  to  be  begotten,  equally  to  be  divided  amongst  them,  if  more  than 
one,  share  and  share  ahke  ;  and  in  case  there  should  be  but  one  such  child,  then  in 
trust  for  such  one  or  only  child,  for  his  and  their  portion  and  portions,  the  parts  and 
shares  thereof,  or  the  whole  thereof,  to  be  paid  to  such  children  or  child  in  the  manner 
following  ;  that  is  to  saj',  the  part  or  share,  parts  or  shares  of  such  of  them  as  should 
be  a  son  or  sons  at  his  or  their  age  or  respective  ages  of  twenty-one  years,  and  the  part 
or  share,  parts  or  shares  of  such  of  them  as  should  be  a  daughter  or  daughters,  to  be 
paid  at  her  or  their  age  or  respective  ages  of  twenty-one  years,  or  day  or  respective 
days  of  marriage,  which  should  first  happen,  provided  such  marriage  or  marriages 
respectively  previous  to  twenty-one  be  had  with  the  consent  and  approbation  in  writing 
of  the  said  Broad  Malkin  and  Elizabeth  Spode,  or  of  the  survivor  of  [576]  them,  and 
after  the  several  deceases  of  the  trustees  or  trustee  for  the  time  being,  under  the  said 
now  reciting  indenture,  or  of  the  guardian  or  guardians  for  the  time  being  of  the 
same  daughter  or  daughters  respectively  ;  but  no  such  assignment,  transfer,  or  pay- 
ment was  to  be  made  until  after  the  death  of  the  survivor  of  the  said  Broad  Malkin 
and  Elizabeth  Spode  :  provided  always,  and  it  was  thereby  declared  and  agreed  by 
and  between  the  parties  thereto,  that  in  default  of  any  such  direction  or  appoint- 
ment as  aforesaid,  and  in  case  any  such  child  or  children,  being  a  son  or  sons,  should 
attain  his  or  their  age  or  respective  ages  of  twenty-one  years,  or  being  a  daughter 
or  daughters,  should  attain  her  or  their  age  or  respective  ages  of  twenty-one  years, 
or  be  married  with  sucli  consent  as  aforesaid,  before  such'age  or  respective  ages,  tlien 
and  from  thenceforth,  notwithstanding  the  postponing  the  payment  of  the  said  share 
or  shares  till  after  the  decease  of  the  said  Broad  iMalkin  and  Elizabeth  Spode,  and  the 
survivor  of  them,  all  and  every  the  right  and  interest,  or  rights  and  interests  of  the 
same  son  or  sons  so  attaining  the  said  age  of  twenty-one  years,  and  of  such  daughter 
or  daughters  so  attaining  the  like  age,  or  marrying  with  such  consent  as  aforesaid 
before  such  age,  of,  in,  and  to  the  said  trust,  securities,  monies,  and  premises,  or  such 
part  thereof,  whereof  no  such  direction  or  appointment  should  have  been  made  as 
aforesaid,  should  respectively  be  and  be  considered  as  a  vested  interest  or  vested 
interests  in  the  same  child  or  children,  and  should  be  transmissible  to  his,  her,  or  their 
executors  or  administrators  notwithstanding  the  subsequent  death  of  such  child  or 
children  in  the  lifetime  of  their  parents  or  of  the  [577]  survivor  of  them  ;  with  power 
to  appoint  new  trustees,  etc. 

The  bill  further  stated  that  the  intended  marriage  between  Broad  Malkin  and 
Elizabeth  Spode  was  shortly  after  the  date  and  execution  of  the  indenture  of  settle- 
ment duly  had  and  solemnized,  and  that  Broad  Malkin  departed  this  life  some  time 
in  the  year  180G,  without  having  joined  with  Elizabeth  his  wife  in  making  any  appoint- 
ment of  the  said  sum  of  £8000,  leaving  Saba  Eliza,  lately  the  wife  of  the  Appellant, 
and  now  deceased,  the  only  issue  of  the  marriage  him  surviving,  and  that  there  was 
never  any  other  issue  of  the  marriage  :  that  on  or  about  the  28tli  of  April,  1825, 
the  Appellant  intermarried  with  Saba  Eliza  Malkin,  with  the  consent  and  appro- 
bation of  Elizabeth  Bree,  then  Elizabeth  Malkin,  her  mother ;  and  that  by  a  certain 
indenture  dated  the  23d  of  April,  1825,  and  made  previously  to,  and  in  contemplation 
of,  the  intended  marriage  between  the  Appellant  and  Saba  Eliza  Malkin,  a  settlement 
was  made  of  a  certain  other  sum  of  £10,038  6s.  three  per  cent,  consolidated  Bank 
annuities,  but  that  the  settlement  did  not  in  any  way  afl'ect  or  refer  to  the  sum  of 
£8000  therein-before  mentioned,  or  the  interest  of  Saba  Eliza  Bray  in  the  said  sum 
of  £8000  or  any  part  thereof  :  that  Josiah  Spode,  the  elder,  departed  this  life  on  the 
16th  of  July,  1827,  after  having  duly  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date  the  18th  of  October,  1825,  and  thereby  appointed  his  sons 
William  Spode,  who  has  since  taken  the  name  of  William  Hammersley,  and  Josiah 
Spode,  the  younger,  two  of  the  Eespondent's  executors  thereof  :  that  soon  after 
the  decease  of  the  said  testator,  the  Respondent  William  Hammersley,  and  the  other 
Re-[578]-spondent  Josiah  Spode,  the  younger,  duly  proved  the  said  will  in  the  proper 
ecclesiastical  court,  and  took  upon  themselves  the  execution  thereof,  and  xinder  and 
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by  virtue  of  the  probate  copy  of  the  will,  they  possessed  themselves  of  the  personal 
estate  and  effects  of  the  said  testator,  to  a  considerable  amount,  and  more  than  suffi- 
cient for  the  payment  of  his  funeral,  and  testamentary  expenses  and  debts,  and  the 
legacies  bequeathed  by  the  said  will ;  and  that  Saba  Eliza  Bray,  being  in  her  lifetime 
desirous  of  exercising  the  several  powers  and  appointments  respectively  given  to  her 
by  and  under  the  indenture  of  the  23d  of  April,  1825,  and  the  will  of  Josiah  Spode, 
made  and  published  a  certain  instrument  in  writing,  purporting  to  be  her  last  will 
and  testament,  bearing  date  the  3d  day  of  January,  1828,  whereby  she  disposed  of  the 
bond  so  given  by  Josiah  Spode,  as  aforesaid,  and  the  sum  of  £8000  thereby  secured, 
and  also  another  sum  of  £32,000  bequeathed  by  the  will  of  Josiah  Spode,  which  said 
several  sums  were  subject  to  the  life  interest  of  the  said  Elizabeth  Bree,  then  Elizabeth 
Malkin,  therein,  and  also  of  the  said  sum  of  £10,638  6s.  three  per  cent,  consolidated 
Bank  annuities,  subject  to  the  life  interest  of  the  Appellant  therein,  and  thereby 
appointed  the  Respondent  William  Hammersley,  sole  executor  thereof. 

The  bill  further  stated,  that  Saba  Eliza  Bray  departed  this  life  on  or  about  the 
16th  of  May,  1828,  and  that  the  Respondent,  William  Hammersley,  proved  the  said 
instrument  as  the  will  of  Saba  Eliza  Bray,  on  or  about  the  25th  of  February,  1829  ; 
and  that  Josiah  Spode,  the  younger,  being  desirous  of  being  discharged  from  the 
trusts  of  the  indenture  of  settlement  of  the  25tli  of  November,  [579]  1805,  and 
John  Tomlinson,  another  of  the  Respondents,  having  consented  to  act  with  William 
Hammersley,  as  trustee,  in  the  place  or  stead  of  Josiah  Spode,  Elizabeth  Malkin, 
by  virtue  and  in  execution  of  the  power  to  her  for  that  purpose,  in  the  indenture 
of  settlement  reserved,  nominated,  and  appointed  the  Respondent  John  Tomlinson. 
to  be  a  co-trustee  with  William  Hammersley,  under  the  trusts  of  the  indenture  of 
settlement ;  and  that  the  premises  in  the  indenture  of  settlement  contained,  were 
accordingly,  by  a  certain  indenture  of  appointment,  bearing  date  the  24th  of  March, 
1829,  duly  conveyed  to  William  Hammersley  and  John  Tomlinson,  as  such  trustees  : 
that  William  Hammersley  and  John  Tomlinson,  as  such  trustees,  or  William  Ham- 
mersley and  Josiah  Spode,  the  younger,  as  the  executors  of  the  last  will  and  testament 
of  Josiah  Spode,  the  elder,  then  had  in  their  hands  or  in  their  custody  or  power,  and 
under  their  control,  the  said  sum  of  £8000,  so  secured  on  bond  as  aforesaid ;  and 
that  Saba  Eliza  Bray  had  no  power  or  authority  whatsoever,  to  dispose  of  the  said 
several  sums,  or  any  one  of  them,  by  her  said  will,  but  that  upon  her  death  the  said 
several  sums  became  vested  in  the  Appellant  as  her  legal  personal  representative. 

The  bill  charged,  that  no  valid  appointment  of  the  said  sum  of  £8000,  under  the 
power  contained  in  the  said  indenture  of  settlement  of  the  25th  of  November,  1805, 
had  ever  been  made  ;  and  that  if  any  instrument  purporting  to  be  a  valid  appoint- 
ment of  the  said  sum  had  really  been  made  and  executed,  yet  inasmuch  as  Saba  Eliza 
Bray  was  the  only  child  of  the  marriage  of  Broad  Malkin  and  Elizabeth  Malkin,  and 
there  never  was  any  [580]  other  child  of  the  said  marriage,  Elizabeth  Malkin  was 
not  authorised  by  and  under  the  trusts  and  powers  in  the  indenture  of  settlement 
of  the  25th  of  November,  1805,  to  make  any  appointment  of  the  said  sum  of  £8000 
or  to  appoint  the  same  so  as  to  give  it  to  Saba  Eliza  Bray,  for  her  sole  and  separate 
use,  or  to  give  to  the  said  Saba  Eliza  Bray  a  power  of  appointing  the  said  sum  of  £8000 
by  will :  that  by  and  under  the  trusts  of  the  indenture  of  settlement  of  the  25th 
of  November,  1805,  Saba  Eliza  Bray  had,  during  her  lifetime  and  at  the  time  of  her 
death,  a  vested  interest  in  the  said  sum  of  £8000,  subject  only  to  the  interest  of 
Elizabeth  Malkin,  her  mother,  during  the  term  of  her  natural  life  ;  and  that  the 
Appellant,  having  survived  Saba  Eliza  Bray,  his  late  wife,  was  entitled  absolutely 
in  right  of  Saba  Eliza  Bray,  upon  the  death  of  Elizabeth  Malkin,  to  the  principal 
sum  of  £8000  ;  he  further  charged  and  insisted  that  the  said  sum  of  £8000  ought 
to  be  properly  secured  and  invested  upon  the  trusts  and  according  to  the  powers 
in  the  indenture  of  settlement  of  the  25th  of  November,  1805,  in  that  behalf  contained, 
for  the  benefit  of  Elizabeth  Malkin,  during  her  natural  life,  and  after  her  decease 
for  the  absolute  benefit  of  the  Appellant. 

The  bill  prayed  that  the  trusts  of  the  indenture  of  settlement  of  the  25th  of 
November,  1805,  might  be  declared  and  carried  into  effect  by  and  under  the  direction 
and  decree  of  the  Court,  and  that  it  might  be  declared  that  he,  the  Appellant,  was 
entitled,  under  the  circumstances  aforesaid,  to  the  said  principal  sum  of  £8000  upon 
the  death  of  Elizabeth  Malkin  ;  and  that  the  said  sum  of  £8000  might  be  secured 
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and  invested  by  uiid  under  the  [581]  direction  and  decree  of  the  Court,  and  that  if 
necessary  the  said  sum  of  £8l)U()  niiglit  be  raised  out  of  the  assets  of  the  testator  Josiali 
iSpode,  the  elder,  and  if  William  Hamniersley  and  Josiah  Spode,  the  younger,  should 
not  admit  assets  of  the  testator  Josiah  Spode,  come  to  their  hands  or  use,  sufHeient 
to  answer  the  said  bond  debt  of  £8000,  then  that  the  usual  accounts  might  be  taken 
of  the  personal  estate  and  effects  of  Josiah  Spode,  the  elder,  and  that  the  same  might 
be  applied  in  a  due  course  of  administration  ;  and  that  William  Hammersley  antl 
John  Tomlinson  might  be  restrained  by  and  under  the  order  and  injunction  of  tli(^ 
Court  from  paying  or  transferring  the  said  principal  sum  of  £8000  otherwise  than 
for  the  benefit  of  the  Appellant  or  his  assignees,  etc. 

The  Respondents,  Elizabeth  (Bree),  late  Ehzabeth  Malkin,  William  Hammersley, 
and  John  Tomlinson,  by  their  answers  to  the  bill,  admitting  the  princijjal  facts  as 
stated  by  the  bill,  alleged  that  Elizabeth  (Bree),  late  Elizabeth  Malkin,  after  the  death 
of  Broad  Malkin,  to  wit,  on  the  11th  of  April.  1827,  duly  sealed  and  delivered  a  deed 
poll  in  writing,  in  the  presence  of  and  attested  by  two  ci-edible  witnesses,  and  bearing 
date  the  11th  of  April,  1827,  whereby  after  reciting  the  bond  and  the  indenture  of 
tlie  25th  of  November,  1805,  and  also  reciting  the  death  of  Broad  Malkin  ;  and  that 
Saba  Eliza  Bray  was  the  only  child  of  the  marriage  of  Broad  Malkin  and  Elizabeth 
his  wife,  and  that  there  never  was  any  other  child  ;  and  that  Elizabeth  (Bree),  then 
Elizabeth  Malkin.  was  then  desirous  of  exercising  the  power  of  appointment  given  to 
her  by  the  therein  i-ecited  indenture  of  settlement,  in  the  event  which  happened, 
of  De-[582]-fendant  Elizabeth  (Bree),  then  Elizabeth  Malkin,  surviving  her  husband, 
in  manner  herein-after  expressed  :  It  was  witnessed  that  Elizabeth  (Bree),  then 
Elizabeth  Malkin,  by,  for,  at,  or  in  virtue,  and  in  exercise  and  execution  of  the  sole 
power  or  authority  to  her  given,  in  and  by  the  indenture  of  the  25th  of  November, 
1805,  and  of  every  other  power  or  authority  in  her  vested,  or  in  any  wise  enabling 
her  in  that  behalf,  and  by  that  deed  or  writing,  by  her  sealed  and  delivered  and 
attested  as  therein-before  mentioned,  irrevocably  direct,  limit,  and  appoint  that  William 
Hammersley.  formerly  William  Spode  and  Josiah  Spode,  the  younger,  and  the  survivor 
of  them,  their  and  his  executors,  administrators,  and  assigns,  and  the  trustee  and 
trustees  for  the  time  being  of  the  therein  recited  indenture  of  settlement,  should 
stand  possessed  and  interested  of  and  in  the  said  sum  of  £8000  secured  by  the  said 
bond  as  aforesaid,  and  other  securities,  upon  which  the  same  money  or  any  part 
thereof,  should,  for  the  time  being,  be  invested,  subject  only  to  the  said  Elizabeth's 
life  interest  therein,  upon  trust,  immediately  after  the  decease  of  the  said  Elizabeth, 
(Bi-ee),  then  Elizabeth  Malkin,  or  so  soon  after  as  should  be  required,  to  pay,  assign, 
and  transfer  the  said  trust  monies  and  securities,  or  any  of  them,  and  every  or  any 
part  or  parts  thereof,  unto  such  person  or  persons,  for  such  interest  or  interests,  and 
in  such  parts,  shares,  and  proportions,  upon  such  trusts,  and  to  and  for  such  ends, 
intents,  and  purposes,  and  with,  under  and  subject  to  such  provisions  and  restric- 
tions, or  otherwise,  in  such  manner  and  form,  as  Saba  Eliza  Bray,  at  any  time  or 
times,  and  from  time  to  time,  during  the  life  of  the  said  Elizabeth  (Bree),  [583]  then 
Elizabeth  Malkin  ;  and  after  her  decease,  and  notwithstanding  her  then  present 
or  any  future  coverture  by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
powei'  of  revocation,  to  be  by  her  sealed  and  delivered  in  the  presence  of.  and  attested 
by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  codicil  or  codicils  thereto,  or  other  writing  purporting  to  be,  or  in  the  nature  of 
her  last  will  and  testament,  to  be  by  her  signed  and  published  in  the  presence  of  two 
or  more  credible  witnesses,  should  direct  or  appoint  :  and  in  default  of  such  direction 
or  appointment,  and  in  the  mean  time  and  until  any  such  direction  or  appointment 
should  be  made,  then,  and  as  to  such  part  or  parts  of  any  of  the  trust  monies  and 
securities,  and  the  interest  and  yearly  income  thereof  whereunto  such  direction  or 
appointment  should  not  extend,  or  as  to  which  the  same  should  be  partial  or  in- 
complete, but  subject  and  without  prejudice  thereto,  upon  trust  during  the  life  of 
Saba  Eliza  Bray,  to  apply  the  income  of  the  said  trust  monies  in  the  manner  therein 
expressed,  and  from  and  after  the  decease  of  Saba  Eliza  Bray,  should  pay,  transfer, 
and  assign  the  said  trust  monies  or  securities,  or  such  unappropriated  parts  or  part 
thereof  as  aforesaid,  unto  the  executors  or  administrators  of  Saba  Eliza  Bray,  as  part 
of  her  personal  estate. 

The  Respondents  by  their  answer  further  stated,  that  on  the  3d  of  January,  1828, 
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8aba  Eliza  Bray  signed  and  published  her  last  will  and  testament  in  writing,  or  a  writing 
purporting  to  be,  or  in  the  nature  of  her  last  will  and  testament,  in  the  presence  of, 
and  attested  by  two  credible  witnesses,  and  bearing  date  the  Sd  of  January,  18"iS, 
whereby  [584]  after  reciting,  among  other  things,  the  bond  and  indenture  of  settle- 
ment of  the  "Joth  of  November,  1805,  and  the  death  of  Broad  Malkin,  and  that  Saba 
Eliza  Bray  was  the  only  child  of  Broad  Malkin  and  Elizabeth  his  wife  ;  and  also  reciting 
the  deed  poll  of  the  11th  of  April,  1827,  and  that  Saba  Eliza  Bray  was  desirous  of 
exercising,  among  other  powers,  the  power  of  appointment  given  to  her  by  the  deed 
poll  of  the  11th  of  April,  1827,  Saba  Eliza  Bray,  by  force  and  virtue  of,  and  in  exercise 
and  execution  of  the  power  and  authority  to  her  given  in  and  by  her  in  the  deed  poll 
of  the  11th  of  April  then  last,  and  of  all  and  every  other  power  and  authority  in  her 
vested,  or  in  anywise  enabling  her  in  that  behalf,  did  by  her  last  will  and  testament 
in  writing,  by  her  signed  and  published,  in  the  presence  of,  or  intended  to  be  signed 
by  her  in  the  presence  of  two  credible  witnesses,  direct,  limit,  and  appoint  in  manner 
therein-after  mentioned,  that  is  to  say,  as,  to,  for  and  concerning  the  said  sum  of  £8000, 
secured  by  the  said  bond  as  aforesaid,  that  William  Hammersley  and  Josiah  Spode, 
the  younger,  and  the  survivor  of  them,  their  and  his  executors,  administrators,  and 
assigns,  should  stand  possessed  of  and  interested  therein,  from  and  after  the  decease 
of  the  said  Elizabeth  Bree,  then  Elizabeth  Malkin,  in  trust  for  the  absolute  benefit 
of  her  dear  uncle,  the  said  William  Hammersley,  formerly  WiUiam  Spode,  his  executors 
and  administrators,  and  upon  or  for  no  other  use  or  trust,  intent  or  purpose  whatso- 
ever, and  which  she  declared  she  meant  as  a  tribute  of  afl'ectionate  gratitude  for  his 
constant  kindness  and  protection  from  her  infancy,  and  particularly  for  the  recent 
instances  of  it,  which  she  had  experienced  since  [585]  her  separation  from  her  husband ; 
and  she  appointed  the  Defendant  William  Hammersley  sole  executor  of  her  will. 

The  Respondents  admitted  that  Saba  Eliza  Bray  died  at  the  time  in  the  bill 
mentioned  ;  that  she  did  not  revoke  or  alter  her  will,  and  tliat  the  said  William 
Hammersley  proved  the  will  or  testamentary  instrument  in  the  manner  and  at 
the  time  in  the  bill  mentioned  ;  and  the  Respondent  William  Hammersley  stated 
that  he  was  advised,  and  submitted  to  the  judgment  of  the  Court,  tliat  Saba  Eliza 
Bray  had,  under  the  deed  poll  of  the  11th  of  April,  1827,  power  and  authority  to 
dispose  by  will  of  the  said  sum  of  £8000.  subject  to  the  life  interest  of  Elizabeth 
Bree  therein,  and  that  the  will  of  Saba  Eliza  Bray  was  a  valid  appointment  thereof, 
and,  therefore,  that  the  Apjiellant  did  not  upon  the  death  of  Saba  Eliza  Bray,  or  by 
any  other  means  become  entitled  by  right,  as  in  the  bill  mentioned,  to  the  said  sum 
of  £8000,  and  the  proceeds  thereof,  upon  the  decease  of  Ehzabeth  Bree,  but  that  he 
William  Hammersley  became  and  was  then  entitled  thereto. 

The  Respondents  by  their  answer  further  stated,  that  William  Hammersley,  as 
the  surviving  executor  of  Josiah  Spode,  the  elder,  deceased,  had,  in  discharge  of  the 
said  bond,  invested  the  said  sum  of  £8000  in  the  purchase  of  £8521  19s.  4d.  three 
per  cent,  consolidated  Bank  annuities,  in  the  namas  of  William  Hammersley  and 
John  Tomlinson,  the  trustees  of  the  indenture  of  settlement  of  the  25th  of  November, 
1805,  and  that  the  sum  of  £8521  19s.  4d..  three  per  cent,  consolidated  Bank  annuities, 
was  then  standing  in  the  names  of  William  Hammersley  [586]  and  John  Tomlinson, 
in  the  books  of  the  governor  and  company  of  the  Bank  of  England. 

The  Respondent  John  Tomlinson,  by  his  answer,  stated  himself  to  be  a  mere 
trustee  of  the  said  sum  of  £8521  19s.  4d.,  three  per  cent,  consolidated  Bank  annuities, 
and  the  interest  and  dividends  thereof,  and  that  he  claimed  no  beneficial  interest 
therein,  and  that  he  submitted  to  act  in  such  manner  as  the  Court  should  direct. 

On  the  22d  of  May,  1830,  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor, 
who  thereupon  ordered  that  tlie  Appellant's  bill  should  stand  dismissed  with  costs. 
The  Appeal  was  against  this  order. 

For  the  Appellant,  the  Solicitor  General,  Mr.  Preston  (and  Mr.  William  Russell). 
It  is  now  established  that  a  powei'  being  a  mere  power  of  distributing  among  the 
objects,  supposing  there  to  be  more  than  one,  the  power  of  appointment  in  favour 
of  the  one.  in  the  event  of  there  being  but  one,  does  not  arise.  The  terms  of  the  power, 
although  the  word  child  is  found  in  the  singular  number,  are  in  the  u.sual  phraseology 
used  in  these  powers  wdiere  it  is  intended  to  distribute  among  a  number  of  objects. 
The  word  "  child  ''  is  used  in  the  singular  number,  for  the  purpose  of  providing  for 
the  appointment  in  favour  of  one,  to  the  exclusion  of  the  others,  in  which  case  there 
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must  be  an  appoiiitment,  because,  as  in  the  event  ut  there  beinf;  no  a])p()inluienl.  all 
would  take  equally  ;  a  parent  wishing  to  provide  for  one  to  the  exclusion  of  others. 
or  giving  a  greater  preference  to  one  over  the  others,  it  is  necessary  that  in  tlie  [587] 
terms  of  the  power,  you  should  find  the  word  child  :  otherwise  the  intention  to  be 
executed  of  making  an  appointment  favourable  to  one,  in  opposition  to  others  might 
fail.  The  words  are  "  in  trust  for  all  and  every  the  child  and  children."  Now  we  ' 
must  read  that  "  every  the  child."  Now  "  every  the  child,"  although  in  the  singular 
number,  implies  a  plurality  of  persons.  It  is  an  individual  child,  or  a  greater  number 
than  one.     If  it  stood  quite  alone  this  would  be  apparent. 

The  Lord  Cliancellor. — That  is  not  very  gramnuitieal.  The  term  is  used  in  all 
conveyancing,  and  in  all  proceedings  both  in  law  and  equity.  Where  you  mean  to 
include  a  singular,  and  also  a  plural — a  possible  plural  and  a  po.ssible  singular — j'ou  say 
'■  all  and  every  the  messuages,"  the  messuages  would  mean  one  messuage,  as  well  as 
all  messuages.  It  would  certainly  be  ungrammatical  to  say  "  I  give  to  all  the 
child,"  "  all "  applies  to  the  plural.  "  Every  "  will  apply  to  the  singtdar  in  that  colloca- 
tion, but  it  indicates  a  plurality,  otherwise  ''  every  child  ''  would  be  any.  "  All  or  any 
"  of  the  child  and  children  "  would  do. 

The  Solicitor  General. — The  only  words  whicli  can  be  contended  for  in  this  clause, 
as  giving  a  power  of  appointment  in  favour  of  one,  there  being  but  one,  are  words  of 
condition  and  restriction.  Limitations  over  in  favour  of  some  other  child  or  children, 
cannot  give  the  benefit :  there  must  for  that  purpose  be  a  plurality  of  cliildren,  and 
the  words  of  condition  and  restriction  are  introduced  as  part  of  the  same  sentence. 
There  may  be  conditions,  restrictions,  and  limitations  over,  but  then  each  and  every 
of  those  restrictions  upon  the  enjoyment,  must  be  always  for  the  benefit  of  some  [588] 
one,  or  more,  of  such  child  or  children.  The  case,  as  to  the  main  point,  turns  ujion 
those  words.  In  Roe  v.  Dunt,*  the  same  question  aro.se,  and  the  whole  Court  were 
clearly  of  opinion  that  the  testator  had  no  power  to  make  the  will  and  surrender  in 
that  case,  biit  that  there  being  only  one  child  of  the  testator  by  his  late  wife,  that  child 
was  entitled  to  the  whole  of  the  premises  in  fee,  and  her  heir  at  law,  the  lessor  of  the 
Plaintifl'  had  judgment.  There  is  a  note  to  that  judgment  in  these  words  : — "  It 
"  was  said  by  the  Lord  Chief  Justice,  that  he  had  known  a  case  where  there  had  been 
"  one  child  only,  that  that  child,  under  such  a  power  as  this,  had  been  made  tenant 
"  for  life,  with  remainder  in  tail  to  its  issue,  but  he  much  doubted  whether  it  could 
"  be  legally  done.  He  said,  he  thought  a  single  child  in  such  a  case  as  this,  might  be 
"  made  teiumt  in  tail.     But  t^)ufere  as  to  this  matter." 

Appended  to  that  case  is  the  authority  of  Doe  v.  Denny  [Sayer,  295],  upon  which 
the  case  was  decided  ;  in  which  Lord  Chief  Justice  Rider  declared  it  was  the  opinion 
of  the  whole  court,  and  of  the  late  Chief  Justice  Lee.  that  the  title  was  in  the  heir  at 
law  of  the  infant,  that  the  devise  was  void,  and  that  there  being  a  son  living  at  tlie 
time  of  the  mother's  appointment,  the  appointment  was  void  ;  for,  as  there  was  issue 
living  at  the  time  of  her  death,  the  second  power  to  give  it  to  a  stranger  could  never 
arise,  for  she  had  no  power  to  dispose  of  it  to  a  stranger  but  upon  failure  of  issue  :  if, 
indeed  (said  the  Chief  Justice.)  the  son  had  died  in  the  lifetime  of  the  mother  without 
issue,  then  [589]  perhaps  she  might  have  had  the  power  of  disposing  of  it,  agreeably 
to  the  case  of  Holt  r.  Burleigh  t  (which  was  like  our  case,  but  the  child  died  in  the 
lifetime  of  the  parent)  ;  as  she  had  a  son,  she  could  not  dispose  of  the  estate  from  him, 
nor  alter  his  estate,  and  he  gave  judgment  for  the  Plaintiff'  ;  upon  the  authority 
of  this  case  the  present  case  at  bar  of  Roe  and  Dunt  was  determined,  and  judgment 
given  for  the  Plaintiff'  by  the  whole  Court,  May  13th.  1767,  per  Wilniot,  Chief 
Justice,  who  said  that  the  case  cited  was  directly  in  point,  and  that  he  could  not 
distinguish  one  from  the  other,  but  he  thought  the  case  at  bar  was  a  stronger  case, 
for  if  this  power  could  have  taken  place,  and  the  child  had  died  under  twenty-one, 
and  left  issue,  that  issue  would  have  been  disinherited. 

A  distinction  may  be  taken  between  these  two  cases,  the  principal  case  of  Roe  and 
Dunt,  and  the  ease  cited  [Doe  v.  Denny,  sup.]  on  which  Roe  and  Dunt  was  decided. 
There  was  an  attempt  to  diminish  the  quantity  of  interest  which  the  object  of  the 
)iower  was  to  take,  and  to  create  a  benefit  to  other  persons  :  but  the  ground  on  which 
the  Court  decides  in  both  those  cases  is,  that  the  power  did  not  arise,  and  the  terms 

*  2  Wils.  Rep.  t  Precedents  in  Chancery,  293.  ;  2  Vernon,  65. 
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used  are,  that  there  was  no  power  to  alter  the  estate,  that  is  to  say,  that,  in  fact,  the 
power  which  was  intended  to  apply  to  the  event  of  there  being  more  children  than 
one,  for  the  purpose  of  distribution  between  those  children,  did  not  arise  when  that 
event  did  not  happen  ;  there  being  but  one  child,  that  child  was  to  take  the  absolute 
interest  in  the  property. 

*       A   case  very  similar  to  this,  in  which  the  same  [590]  doctrine    is   recognized, 
is  the  case  of  Campbell  v.  Sandys.  * 

The  Lord  Chancellor. — The  words  are  not  the  same  :  I  have  been  looking  at  it. 

The  Solicitor  General. — They  are  not :  but  the  principle  established  in  those 
two  cases,  and  referred  to  in  Campbell  v.  Sandys,  was  the  ground  on  which  Lord 
Redesdale  decided  that  case.  And  although  the  words  are  not  identically  the  same, 
putting  this  construction  upon  the  terms,  that  they  were  intended  merely  for  the 
purpose  of  giving  a  power  of  distribution  among  a  plurality  of  children,  then  it 
is  impossible  to  distinguish  the  cases. 

The  Lord  Chancellor. — Suppose  there  having  been  two  children,  one  of  them 
died  before  the  power  was  executed  1 

The  Solicitor  General. — It  is  decided  by  the  case  of  Boyle  /'.  The  Bishop  of  Peter- 
borough.t  that  the  power  then  may  be  exercised,  there  having  been  a  plui-ality, 
because  otherwise  you  would  defeat  the  object  altogether.  If  no  appointment  had 
taken  place,  then  those  who  claimed  through  the  one  in  default  of  appointment, 
of  course  would  interfere  with  the  distribution  the  parent  might  have  intended  to 
make,  because  the  child  having  been  born,  would  become  entitled  to  an  interest 
in  that  event,  and  that  would  defeat  the  intention  of  making  a  provision  for  the 
survivor. 

In  the  case  of  Campbell  v.  Sandys,  it  was  held  that  "  issue  "  was  to  be  construed 
"  children,"  and  that  the  issue  of  I.  and  A.  took  the  absolute  interest  in  the  chattel 
])roperty,  and  a  quasi  fee  in  the  freehold  jirojjerty,  and  that  a  quasi,  estate  tail  could 
not  be  [591]  barred  by  will.  Part  of  the  case  does  not  apply  to  the  present  point, 
but  part  of  it  does.  The  Vice-Chancellor  distinguished  that  case  from  the  present, 
because  the  words  there  are  "  in  such  shares  and  proportions,  as  the  said  I.  should 
"  appoint ;  "  here  we  have  the  words,  "  in  such  shares  and  proportions,  and  with  such 
"  conditions,  restrictions,  and  limitations  over  the  same,  to  be  always  for  the  benefit 
"  of  some  one,  or  more,  of  such  child  or  children  :  "  but  this  is  in  substance  and  con- 
struction the  same,  although  a  greater  number  of  terms  are  introduced.  The  Vice- 
Chancellor  did  not  intend  to  dispute  the  doctrine  of  Campbell  and  Sandys,  but  he 
relied  upon  the  supposed  distinction.  If  there  is  in  substance  no  such  distinction, 
his  judgment  should  have  been  with  us. 

The  same  doctrine,  though  it  did  not  come  immediately  in  decision,  is  recog- 
nised in  the  case  of  Folkes  v.  Western. J  In  the  judgment  in  that  case,  the  Master 
of  the  EoUs  says,  "  Mrs.  Lloyd  could  give  up,  but  the  whole  being  discretionary,  de- 
pending first  upon  the  father  and  mother,  and  afterwards  upon  the  survivor,  how 
can  I  say  any  definite  proportion  of  this  has  sunk.  To  what  then  is  it  to  be  compared  i 
There  is  no  analogy  but  that  of  the  custom  of  London.  In  those  cases  one  should 
think  prima  facie,  the  etTect  of  advancement  by  the  father  would  be  to  increase  the 
part  of  the  estate  of  which  he  would  have  power  to  dispose  ;  but  it  was  held  otherwise, 
that  it  had  no  eft'ect  except  to  remove  that  child  entirely  out  of  the  way,  and  to  in- 
crease the  shares  of  the  others.  This  provision  must  have  the  same  [592]  eU'ect ; 
putting  liei'  out  of  the  question  altogether,  as  if  there  never  liad  been  such  a  child. 
Therefore,  before  the  power  ever  arose  there  ceased  to  be  objects  ;  for  it  is  impossible 
Mrs.  Western  can  give  any  thing  to  Mrs.  Lloyd.  That  is  expressly  stipulated,  and 
she  is  incapable  of  receiving  any  more  than  if  she  were  dead.  The  consequence  is, 
that  one  of  two  objects  being  removed,  the  other  must  of  necessity  take  tlie  whole ; 
the  party  having  the  power  of  disposition,  losing  that  power."  That  is  all  we  con- 
tend for  here,  that  there  being  a  power  which  was  introduced  for  the  purpose  of 
distribution,  and  the  possibility  of  distribution  failing,  by  there  being  but  one  object 
to  take  the  benefit  of  the  settlement,  the  power  cannot  take  effect :  and  therefore, 


*  1  Scho,  and  Lef.  p.  281.  t  1  Ves.  Jun.  299. 

I  9  Ves.  Jun.  456.     See  Sugden  ou  Powers,  561.  (3d  Ed.),  and  2  Sim.  and  Stu. 
106.  111. 
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that  nothing  can  intervene  between  the  only  indivi(hinl  who  is  entitled  to  the  benefit, 
and  the  absolute  enjoyment  of  the  property. 

In  Boyle  v.  The  Bishop  of  Peterborough  [1  ^'l's.  .lun.  29'.) |,  tlin  Lord  Chancellor 
.says: — "1  think  this  was  intended  to  vest  an  interest  only  in  default  of  appoint- 
ment. That  brings  it  to  the  question,  whether  the  power  has  not  lost  its  ojiportunity 
of  being  exercised  by  the  death  of  the  son,  or  whether  there  is  a  capacity  of  aj)pointing, 
when  only  one  child  is  left,  and  if  at  all,  whether  it  must  not  be  with  reference  to  the 
clause  which  provides  for  its  going  in  case  of  no  appointment.  The  words  breed 
the  doubt  ;  where  there  are  only  two  children,  the  power  by  way  of  exercise  of 
discretion  is  totally  gone  by  the  death  of  one,  before  it  is  exercised,  and  it  cannot 
be  the  same  power  in  point  of  extent  as  when  meant  to  be  a  distribution  among 
several,  for  which  it  is  necessary  there  should  be  several.  But  this  clause  made  it 
[593]  proper  for  her  to  express  that  she  did  intend  her  power  to  be  executed.  If 
there  was  no  appointment,  the  consequence  is,  each  would  be  entitled  to  a  moiety, 
because  there  was  no  appointment.  In  respect  of  that  clause,  she  had  a  power  to 
appoint  to  one  only,  for  though  that  is  not  a  distribution,  it  is  an  expression  that  it 
shall  go  by  appointment,  and  not  transmit  for  want  of  it.  I  think  the  extent  of 
her  power  is  such  as  to  enable  her  to  express  her  intention  :  that  she  has  done,  and 
therefoi-e  it  must  go  according  to  the  intent."  So  that  here  the  distinction  is  taken 
recognising  the  pi'inciple,  that  if  there  never  had  been  more  than  one,  the  power 
would  not  have  existed  ;  but  there  having  been  more  than  one,  the  ground  of  the 
doctrine  is  in  that  case  expressly  recognised.  Now  shall  the  power  continue  to  be 
capable  of  being  exercised  where  the  same  mischief  does  not  arise,  as  would  have 
ari.sen  in  the  case  of  Boyle  v.  The  Bishop  of  Peterborough  [1  Ves.  Jun.  299]  'I  Here 
no  intention  could  be  defeated,  here  no  other  person  can  take  but  the  person  pointed 
out  by  the  settlement,  and  inasmuch  as  no  other  object  of  the  power  ever  has  been 
in  esse,  of  course  no  person  can  claim  through  a  person  who  has  not  been  in  esse. 
The  only  object  of  the  power  is  an  individual,  of  course  therefore  the  object  of  the 
power  cannot  be  called  into  operation  ;  there  cannot  be  a  distribution,  there  is  not, 
and  never  has  been  more  than  one  object  of  the  power,  and  the  event  has  not  taken 
place  in  which  the  power  was  intended  to  be  exercised,  and  consequently  the  whole 
property,  the  £8000  became  the  absolute  property  of  the  only  child,  and  being  the 
absolute  property  of  the  only  child,  [594]  of  cour.se  the  surviving  husband  is  now, 
as  the  administrator  to  his  deceased  wife,  entitled  as  her  representative  to  this  sum 
of  £8000.* 

For  the  Respondents,  Sir  Edward  Sugden  and  Mr.  Knight. 

The  efl'ect  of  the  appointment  is  only  to  give  in  words  what  would  be  given  by 
implication.  It  is  in  effect  an  appointment  to  the  separate  use  of  Saba  Eliza  Bray. 
If  the  mother  had  said  "  I  give  the  whole  of  that  £8000  to  my  daughter  Saba  Eliza 
"  Bray  for  her  separate  use,"  that  would  have  given  to  the  appointee  the  power  which 
slie  has  by  this  more  enlarged  and  more  formal  disposition,  for  she  might  have  ap- 
pointed and  disposed  of  the  whole  by  will,  and  until  she  did  make  the  appointment, 
she  might  have  received  the  whole  of  the  interest  for  her  separate  use,  exclusive  of 
her  husband,  and  without  his  controul ;  and  if  she  had  kept  any  part  undisposed 
of  by  deed  or  by  will,  that  portion  woidd  have  gone  as  part  of  her  personal  estate 
to  her  personal  representative,  and  that  personal  representative  would  be  her  exe- 
cutor or  administrator. 

A  gift  to  the  separate  use  of  a  woman,  without  more,  includes  all  those  peculiar 
powers  which  are  contained  in  this  instrument,  only  that  it  would  not  be  necessary 
to  have  any  certain  number  of  witnesses  ;  all  that  is  for  the  greater  protection  of 
the  daughter,  that  she  may  not  be  taken  by  surprise,  but  the  result  is  that  all  these 
formal  trusts  [595]  amount  only  to  a  disposition  for  the  separate  use  of  the 
daughter. 

Under  a  power  to  appoint  to  a  child,  you  may  appoint  to  the  separate  use  of  that 


*  Doe  V.  Martin,  4  T.  R.,  as  showing  that  the  children  under  a  power  have  a 
vested  interest,  and  that  on  appointment  to  heir,  he  takes  by  descent.  Hurst  r.  Win- 
chelsea,  1  Blac.  187.,  were  cited  by  Mr.  Preston.  Smith  v.  Death  [5  Madd.  .'!7]  | 
he  contended  was  an  erroneous  decision. 
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child,  being  a  woman.  Alexander  and  Alexander,*  Pitt  and  Lord  Camelford.t  At 
first  it  was  contended  very  seriously  that  you  could  not  do  so,  because,  if  you  had 
a  power  to  appoint  to  a  child,  it  must  go  to  the  child  with  the  common  incidents 
of  propert}',  and,  therefore,  you  could  not  appoint  to  the  separate  use  of  a  woman, 
because  you  would  exclude  the  right  of  the  husband  ;  and  there  is  some  appearance 
of  argument  in  it ;  but  the  Court  held  that  it  is  to  be  for  the  benefit  of  the  child  ; 
you  cannot  deny  that  being  given  for  the  separate  use  of  the  child,  it  is  given  to  the 
child ;  therefore,  the  power  in  that  respect  is  strictly  followed.  Then  it  is  to  be 
given  to  the  child  beneficially.  How  can  any  stranger,  or  any  person  claiming 
under  the  child,  complain  that  a  larger  interest  was  given  to  the  child  than  the 
child  would  take,  if  they  had  left  it  without  that  particular  direction  1  It  is  very 
true  the  consequence  of  that  is,  that  the  husband  does  not  take  it,  but  the  power 
is  not  to  appoint  so  as  to  vest  it  in  the  husband,  but  to  appoint  to  a  child,  and  you 
may  appoint  in  any  way  the  law  admits  which  is  the  most  beneficial  to  the  child. 
If  it  were  now  a  new  point,  your  Lordships  would  come  to  the  same  conclusion.  But 
it  is  a  point  settled  upon  the  best  principle,  and  which  leads  to  the  best  result,  for 
it  effects  the  intention  of  the  donor,  and  enables  the  donee  to  give  most  beneficially 
to  the  object  ;  and  it  enables  the  object  to  hold  according  to  the  ori-[596]-ginal 
donation,  as  against  persons  who  otherwise  would  interfere  with  the  right. 

Now  if  that  be  a  settled  point,  that  you  may  so  modify  tlie  property  of  a  child, 
being  a  female,  as  to  give  it  to  the  separate  use,  which  has  been  decided,  and  if  all 
that  is  done  liere  by  the  mother  Mrs.  Bree,  is  only  tantamount  to  a  gift  to  the  separate 
use,  where  is  the  objection  to  that  which  has  been  done  in  this  case,  which  only 
makes  the  daughter,  as  to  this  property,  just  as  much  sui  juris  as  if  she  were  a  male  1 
We  have  not  taken  away  nor  diminished  the  property,  nor  the  extent  of  the  interest ; 
we  leave  that  just  as  we  found  it.  A  general  disposition  of  property  can  only  be 
considered  a  general  power  over  property,  and  in  all  respects  tantamount  to  a 
limitation  of  the  fee. J  An  instance  of  this  sort  occurs  in  the  first  .statute  relating 
to  grants  of  annuities,  in  which  there  was  an  exception,  that  persons  who  had  an  estate 
in  fee,  etc.,  and  made  a  grant  that  the  grant  should  not  be  within  the  provisions  of 
that  act.  A  question  arose  where  a  man  had  a  general  power  of  appointment,  whether 
that  was  a  case  within  the  exception  ;  it  was  held  that  it  was,  because,  although  he 
had  not  a  fee,  yet  he  had  that  which  was  equal  to  a  fee  :  he  had  the  power  of  creating 
a  fee,  which  was  held  to  be  within  the  provisions  ;  a  power  which  would  reach  over 
and  embrace  the  whole  interest,  is  equivalent  to  the  fee  itself.  And  this  dispo-sition 
is  to  all  intents  and  purposes  an  absolute  disposition  to  the  child,  being  a  daughter, 
to  her  own  use  only,  so  as  to  exclude  the  husband. 

Tlie  case  objected  to  respecting  the  power  in  bankruptcy,  was  properly  decided. 
Hurst  V.  \Vin-[597]'Chelsea  S  proves,  as  it  is  argued,  that  if  you  appoint  to  \-our  heir 
at  law  he  takes  by  his  better  title :  there  never  was  a  case  more  improperly  decided. 
There  was  an  appeal  to  the  House  of  Lords,  and  there  it  was  compromised,  so  that 
the  ultimate  decision  was  avoided ;  but  it  has  no  bearing  upon  this  case  ;  and  is  a 
most  extraordinary  decision ;  for  how  could  any  thing  descend  to  the  heir  that  was 
not  vested  in  the  ancestor  1  I  have  a  power  of  appointment ;  there  is  no  estate  in 
me ;  I  appoint  to  my  heir  at  law,  and  my  heir  at  law,  according  to  the  argument, 
takes  by  descent  !  How  can  he  take  any  thing  by  descent  which  was  never  vested 
in  me  1  The  thing  must  vest  in  me  before  it  descends  ;  it  must  be  in  the  ancestor 
before  it  can  descend  to  the  heir  :  there  it  never  was  in  the  ancestor  at  all.  It  is 
one  thing  to  say,  you  have  an  entire  power  over  it,  and  therefore  can  dispose  of  it ; 
and  another  thing  to  say,  because  you  have  a  power  over  the  fee,  therefore,  it  shall 
descend  as  if  the  fee  itself  was  vested  in  you  :  that  one  is  a  necessary  consequence 
of  the  other  is  a  most  illogical  inference,  drawn  from  premises  which  do  not  support 
it.  The  decision  is  untenable,  and  it  has  no  bearing  on  this  case.  I  have  observed 
upon  it  only  to  put  it  out  of  the  way. 

The  point  made  by  the  Appellant  is  this ;  that,  as  there  is  only  one  child,  it  is 
impossible  to  make  any  appointment  at  all  to  that  child.  The  appointment  has  not 
restricted  the  dominion  of  the  child,  but  enlarged  it.     Now,  although  you  may  ap- 

*  2  Vesey,  Sen.,  640.  T  Ibid.  688. 

t  17  Geo.  3.  c.  26.  ,s.  8.  §.]  Blac.  187. 

1064 


BRAY  (*.  BRKE  [l834]  VllI  BLtGH  N.  S. 

point  to  a  single  child  for  this  purpose,  it  does  not  follow  you  can  for  all  pur-[598]- 
poses  :  that  must  depend  on  the  words  of  the  itistrument ;  and  it  will  be  singular 
if  the  words  of  this  instrument  do  not  authorise  the  appointment.  In  this  power, 
the  gift  in  default  of  appointment  is  commensurate  with  the  extent  of  the  power, 
and  the  power  itself  is  in  words  that  admit  of  no  doubt :  "  in  trust  for  all  and  every 
'■  the  child  and  children  of.  etc.  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with 
"  such  benefit  of  survivorship,  and  subject  or  otherwise,  to,  with,  and  under  such 
"  conditions,  restrictions,  and  limitations  over,"  etc.  What  is  there  to  confine  these 
words — ■'  conditions,  restrictions,  and  limitations  over  "  to  the  case  of  more  than 
one  child  !  what  was  there  to  prevent  the  parent,  under  this  j)ower,  appointing  to 
all  and  every  the  child  and  children,  a  child,  if  one  child,  children,  if  more  than  one 
child,  at  such  ages  or  times,  if  more  than  one.  and  under  such  conditions  and  restric- 
tions, and  such  limitations  over,  (that  is,  the  limitations  over  being  for  the  benefit  of 
the  others,  the  conditions  and  restrictions  applying  to  any  one  of  them)  as  she  should 
appoint '?  If  you  spell  these  words,  and  look  at  them  according  to  their  most  literal, 
strict,  and  grammatical  import,  you  will  find  they  authorise  an  appointment  to 
one  child,  if  only  one  child.  Is  there  any  reason  why  you  should  not  do  so  ']  In 
default  of  appointment,  the  sons  take  .at  twenty-one,  and  the  daughters  take  at  twenty- 
one  or  marriage,  and  there  are  gifts  over  if  there  are  no  such  children.  Xow  Suppose 
the  case  of  a  child,  an  only  son,  and  that  it  becomes  of  great  importance  to  give 
that  only  child  a  son  an  absolute  interest,  although  under  twenty-one  :  suppose,  for 
example,  some  great  advantage  in  the  way  of  [599]  establishing  him  in  life,  either  in 
marriage  or  otherwise,  that  may  render  it  exceedingly  desirable  to  give  him  an  ab.sohite 
interest.  .Suppose  he  had  married  under  twenty-one  improvidently,  or  suppose  he 
had  liad  a  child  or  two  of  his  own,  and  there  was  a  danger  of  the  fund  going  over  if 
he  died  under  twenty-one,  why  should  n«t  the  parent  appoint  to  liini  '?  and  this 
power  authorises  such  appointment.  According  to  the  literal  import  of  the  words, 
taken  in  the  strictest  and  most  limited  sense,  it  is  perfectly  clear  you  may  appoint 
to  one  child  at  a  different  age  or  time  from  that  which  is  provided  in  default  of 
appointment.  The  whole  property  by  the  appointment  in  question  is  given  to  the 
one  child,  with  a  power  of  disposition  to  that  child  for  the  benefit  of  the  child  itself. 

As  to  the  cases  of  Koe  v.  Dunt  [2  Wils.],  and  Doe  v.  Denny  [Sayer,  29.5],  they  only 
decide,  that  where  there  is  a  power  to  appoint  a  fund  of  this  nature,  you  cannot  limit 
or  restrict  the  right  of  a  child  by  giving  it  over,  on  a  particular  event,  or  to  the  u.se 
of  your  child  or  children  as  you  shall  appoint,  and,  in  default  of  appointment,  to  them 
in  fee,  or  to  yourself,  with  a  power  of  appointment,  and  so  on.     If  you  could  limit  to 
a  child  and  then  give  it  over,  and  the  child  died  under  twenty-one,  you  might  be 
cutting  down  the  interest  of  the  child  for  your  own  benefit,  and  destroying  its  estate  ; 
such  an  appointment  the  law  will  not  permit.     In  the  case  of  Doe  v.  Denny,  as  re- 
ported in  Sayer,  p.  295.,  the  words  "  without  issue  "  are  not  inserted  :  they  make 
a  great  difi'ereiice ;  and  in  one  of  the  reports  it  is  said  the  wife  could  not  alter  the 
estate  of  the  son.*     The  fee  simple,  in  default  of  appointment,  is  by  the  [600]  power 
limited   to    the   children  ;   the  donee   may  advance    the  child  ;  may    improve  the 
child's  interest ;  but  cannot  cut  down  the  extent  of  interest  which  was  intended  by 
the  donor.     Any  thing  which  would  be  for  the  benefit  of  the  child,  the  donee  miglit 
do  ;  where  it  is  real  estate,  you  cannot  give  a  child  a  power  of  disposition  over  it,  or 
make  it  available  before  the  time,  although  you  may  advance  the  testamentary  power, 
because  at  an  eai'ly  age  you  may  dispose  of  property  by  will,  and  may  make  it  a  vested 
interest  where  it  was  not  a  vested  interest.     Suppose,  therefore,  the  power  in  this 
case  had  been  general,  as  it  was  in  Doe  v.  Denny  [Sayer,  295],  with  a  gift  in  default 
of  appointment  to  children  in  fee  at  twenty-one  ;  there  is  no  doubt  whatever  the 
appointment  in  that  case  might  be  made  to  an  only  child  absolute,  without  waiting 
till  he  was  twenty-one  ;  no  such  point  was  decided  there  ;  the  only  point  decided 
was,  that  you  must  not  diminish  the  quantity  of  interest :  and  in  our  case  we  have 
not  diminished  the  quantity  of  interest,  but  have  actually  increased  the  benefit  which 
the  appointee,  the  object  of  the  power,  was  to  take. 

In  the  other  case  of  Roe  v.  Dunt  [2  Wils.  .336],  the  estate  was  surrendered  by  the 
wife  to  the  use  of  her  son  John  Smith  and  Elizabeth  his  wife  during  their  lives,  and 

*  See  Sugden  on  Powers,  p.  457.  (2d  Ed.) 
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the  life  of  the  longer  liver  of  them,  and  after  the  decease  of  the  survivor  of  them  to  the 
child  or  children,  vvrhether  male  or  female,  of  the  said  John  Smith  and  Elizabeth  his 
wiie,  in  such  proportion  and  proportions,  and  for  such  estate  and  estates,  as  the  said 
John  Smith  and  Elizabeth  his  wife,  or  the  survivor  of  them,  should,  by  any  surrender 
or  surrenders  thereof,  and  ac-[601]-cording  to  the  custom  of  the  manor,  or  by  his 
last  or  her  last  will  and  testament,  direct,  declare,  limit,  or  appoint ;  and  for  want 
of  such  direction,  declaration,  limitation,  or  appointment,  then  to  all  and  every  the 
child  and  children  of  the  said  John  Smith  and  Elizabeth  his  wife,  and  their  heirs, 
equally  to  be  divided  between  them  as  tenants  in  common,  and  not  as  joint  tenants  ; 
and  for  want  of  such  issue,  then  to  the  right  heirs  of  the  said  John  Smith  for  ever.  * 

In  each  of  these  cases  the  parent  took  in  default  of  issue  of  the  children,  and  had 
an  interest  in  making  an  appointment  which  would  let  in  their  own  estate.  In  the 
first  case,  the  wife,  and  in  the  second  case,  the  husband,  had  an  estate  limited  in  default 
of  issue  ;  and  in  each  case  the  appointment  was  made  with  the  view  of  benefiting  and 
enlarging,  the  very  object  of  the  appointment  in  each  of  those  cases  was  to  benefit 
and  enlarge  the  remainder  to  the  donee  of  the  power  himself  ;  and  it  was  held  that 
the  power  did  not  warrant  such  an  appointment ;  that  the  child  was  entitled  to  the 
whole  estate  in  fee.  What  Lord  C.  J.  Wilniot  said  with  regard  to  the  estate  the  party 
took  in  one  of  those  cases  is  quite  consistent  with  our  argument,  for  he  thought  an 
estate  tail  might  be  limited.  Now  that  is  diminishing  the  interest,  but  still  it  would 
take  in  all  the  issue,  and  he  thought  it  was  within  the  poM'er  so  far  to  lessen  and  modify 
the  interest.  It  was  intended,  in  each  of  those  cases,  to  give  the  estate  over  in  a  case 
provided  for  by  the  appointment ;  in  no  case  would  it  have  gone  over,  if  it  had  not 
been  for  the  benefit  of  the  wife  in  the  one  case,  who  made  the  appoint-[602]-ment,  and 
for  the  benefit  of  the  husband,  in  the  other  case.  The  Court  said,  no  ;  you  are  not  to 
cut  down  the  estate  of  the  child  ;  you  mi|#t  not  give  the  child  less  than  an  estate  of 
inheritance  ;  you  may  give  an  estate  tail,  but  you  cannot  give  it  over  if  the  child  dies 
under  twenty-one  because  that  is  providing  for  yourself.  According  to  the  settlement, 
you  are  to  appoint  what  you  please,  but  in  default  of  appointment  the  child  is  to  take 
the  fee,  and  if  there  is  no  child,  then  you  are  to  take ;  but,  according  to  what  you 
are  doing  under  the  power,  you  are  taking  care  to  make  the  fee  go  to  yourself  in  ease 
there  is  no  child  who  attains  twenty-one  which  is  contrary  to  the  terms  of  the  settle- 
ment:  and  what  the  Court  proceeded  upon  in  Roe  and  Dunt  [2  Wils.]  was  this, 
that  if  it  had  been  a  good  appointment,  and  the  child  died  under  twenty-one,  and 
left  issue,  that  issue  could  not  have  taken.  Looking  at  the  consequence  therefore 
of  that  appointment,  it  is  a  case  which  has  not  the  most  remote  bearing  upon  the 
question  we  are  now  discussing  ;  the  ajjpointment  in  that  case  was  directly  contrary 
to  the  intention  of  the  person  creating  the  power,  because,  in  default  of  appointment, 
the  child  was  to  take  the  fee  :  and,  therefore,  though  he  died  under  twenty-one,  if 
he  had  issue  that  issue  would  take,  or  his  general  heir  would  take,  if  he  had  none. 
Those  cases  only  show  that  you  must  not  abuse  the  power,  and  do  not  prove  that 
the  power  does  not  exist,  though  there  be  a  single  child. 

Campbell  v.  Sandys  [1  Sch.  &  Lef.  281],  which  has  been  cited  for  the  Appellants, 
is  also  inapplicable  to  this  case.  In  the  first  place,  there  was  no  decision  on  the  point, 
for  it  was  not  necessary  to  decide  it :  no  appointment  was  there  made,  and  the  only 
question  [603]  was,  whether  the  gift  over  took  effect :  the  authority  is  an  obiter 
dictum,  and  there  the  power  was  clearly  confined  simply  to  distribution.  There  is 
nothing  like  the  words  in  our  case,  "  to  be  paid  at  such  age  or  ages,  time  or  times,  and 
"  with  such  conditions  and  restrictions,  etc.  as  they  should  appoint  ; "  and  the  question 
was  not  upon  the  validity  of  the  appointment,  but  whether  the  gift  over  took  effect 
or  not. 

As  to  the  case  of  Folkes  r.  Western  [9  Ves.  456],  it  is  not  in  point ;  and  the  judg- 
ment as  cited,  that  the  effect  of  the  advancement  to  the  child  who  died  was  to  vest 
the  whole  in  the  survivor,  is  directly  opposed,  in  all  respects,  to  the  cases  of  Pitt  v. 
Jackson,t  and  Smith  v.  Lord  Camelford.I  The  Master  of  the  Rolls  was  not  aware 
(<f  those  decisions,  and  unfortunatelj'  that  case  of  Folkes  v.  Western  was  not  so  well 
considered  as  it  ought  to  have  been.     The  other  point  was  equally  ill  decided  according 

*  See  Sugden  on  Powers,  qua  suprn. 
t  2  Yes.  Jan.  098.  t  2  Bro.  Ch.  Rep.  51. 
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to  the  autlKiritics— that  there  were  no  words  to  create  a  teiiaiiey  in  coimiion  ;  now 
the  word  "  between, "  which  was  introduced,  would  create  a  tenancy  in  common.  The 
word  "  survivor  "  related  to  a  death  in  the  testator's  life-time;  the  point  was  settled 
in  Garland  r.  Thomas :  *  the  case  really  has  no  bearing  on  the  question  now  before 
your  Lordships,  because  the  Court  considered  that  the  effect  of  the  advancement 
was  entirely  to  get  rid  of  that  other  chilil,  and  to  vest  the  whole  in  the  survivor  ;  the 
point  does  not  arise  here,  and  if  it  did,  that  case  certainly  is  not  an  authority. 

The  point  decided  in  Boyle  v.  The  Bisho])  of  [604]  Peterboro',  decides  on  principle 
the  case  now  before  the  House.  In  Boyle  v.  The  Bishop  of  Peterboro'  [1  Ves.  Jun.  299], 
after  long  consideration.  Lord  Thurlow  held  that  if  there  was  a  power  to  appoint 
to  children,  and  in  default  of  appointment  the  children  took  vested  interests,  and 
if  in  the  result  there  was  only  one  child  living,  that  one  child  could  not  take  the 
whole  in  default  of  appointment,  because,  in  default  of  appointment,  that  child,  as 
the  representative  of  the  deceased  children,  would  take  whatever  proportion  was  given 
to  them  ;  and,  therefore,  he  determined,  that  by  force  of  the  power  you  cannot  appoint 
to  the  representatives  of  a  deceased  child,  but  you  may  appoint  the  whole  fund  to 
the  surviving  child.  In  that  case,  in  default  of  appointment,  the  fund  went  to  the 
two  ;  such  was  the  intention  :  the  law  forbid.s  you  to  appoint  to  the  representatives 
of  a  deceased  child.  Lord  Thurlow  held,  the  power  remained  over  the  whole  fund 
for  the  benefit  of  the  surviving  child  ;  but  why  did  he  .so  hold  1  because,  in  default 
of  appointment,  the  child  could  not  take  the  entirety,  and  he  was  of  opinion  that  it 
was  intended  that,  under  a  gift  by  the  power,  you  might  give  the  whole  to  one  child  ; 
for  if  there  was  not  an  intention  to  give  the  whole  to  one  child,  under  the  power,  how 
could  the  power  ever  be  exeicised  l  And  how  could  the  actual  existence  of  one  child, 
and  its  subsequent  death,  enable  you  to  exercise  the  power  in  favour  of  the  surviving 
child,  if  the  power  b}'  its  original  force  did  not  authorise  the  appointment  to  the  one 
child  l  If  the  power  does  not  authorise  the  appointment  to  one  child,  an  only  object, 
there  can  be  no  appointment  under  it ;  now  in  Boyle  r.  The  Bishop  of  Peterboro', 
when  the  power  was  exercised,  [605]  there  was  but  one  object ;  and  it  was  held  you 
might  appoint  to  an  only  child,  because  in  no  other  way  could  the  child  take  the  whole  ; 
well  then,  the  power  does  authorise  an  appointment  of  the  w-hole  to  one,  and  yet  in 
default  of  appointment  it  would  not  take  the  whole.  But  that  is  begging  the  question  : 
it  IS  not,  because  a  subsequent  accident  renders  it  desirable,  with  a  view  to  the  parent's 
exercise  of  the  power,  that  the  power  is  then  exerciseable,  but  it  is  only  exerciseable 
because,  according  to  the  original  force  of  the  power,  it  authorises  an  appointment 
of  the  whole  fund  to  an  only  child. 

If  it  be  argued,  that  it  depends  on  the  gift  over,  which  enabled  tlie  exercise  of  the 
power,  I  say,  first,  that  cannot  be  so,  because  the  power  is  not  more  or  less  exerciseable. 
though  it  may  be  more  or  less  desirable  to  exercise  it,  in  consequence  of  the  gift  over  ; 
but  it  is  not  effective  because  it  becomes  desirable  that  you  may  exercise  it,  unless 
within  the  power  you  find  a  particular  authority.  They  say,  it  is  because  the  estate 
would  go  over  to  the  representatives  of  one  and  the  living  object,  in  default  of  apjsoint- 
ment,  that  you  may  exercise  the  power.  As  I  understand  this  argument,  they  suppose 
the  principle  of  the  decision  in  I3oyle  v.  The  Bishop  of  Peterboro'  to  be,  that  in  con- 
sequence of  the  child  not  taking  so  beneficial  an  interest  in  default  of  appointment, 
as  the  donee  can  give  to  the  child  under  the  power,  provided  the  power  will  extend 
to  it,  therefore  the  power  shall  extend  to  it ;  that  it  shall  be  presumed  to  have  been 
the  intention,  because  under  the  power,  the  donee  could  give  a  more  beneficial  intei'cst 
than  the  child  would  take  in  default  of  appointment.  For  the  purpose  of  this  [606] 
argument  1  will  suppose  it  is  so  :  then  I  say, our  case  fallsdistinctly  within  that  principle, 
for  as  in  default  of  appointment,  this  child  would  take  so  as  to  give  the  property  to 
the  husband  and  not  to  herself,  she  being  a  married  woman  ;  if  the  law  enables  you, 
under  a  power  of  appointment  to  a  child,  to  appoint  not  so  as  to  exclude  the  husband, 
but  to  leave  the  husband  in  her  power,  instead  of  putting  lier  in  his  power,  then  she 
takes  a  more  beneficial  interest  than  she  would  otherwise  take. 

If,  then,  the  principle  which  they  extract  from  Boyle  r.  The  Bishoj)  of  Peterboro' 
[1  Ves.  Jun.  299]  be  the  true  one,  it  exactly  applies  itself  to  our  case  ;  anil,  although 
1  do  not  admit  that  to  be  the  true  principle,  and  I  have  suggested  what  I  appreliend 

*  1  New.  Rep.  [Bos.  .t  Pul.  82]. 
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to  be  the  true  principle,  yet  1  ;uii  willing  tu  t;ike  it,  for  the  sake  of  argument,  ;is  they 
lay  it  down,  and  then  1  submit  that  this  ease  falls  directly  within  the  rule.  Boyle  v. 
The  Bishop  of  Peterboro'  has  been  very  much  canvassed  in  many  cases  ;  and  Lord 
Eldon,  being  very  much  pressed  in  the  case  of  Butcher  v.  Butcher  *  to  disturb  that 
case,  said ;  '"  I  certainly  shall  not  disturb  that  case."  He  adopted  the  law  laid  down  in 
that  case,  and  it  has  been  followed  ever  since.  No  authority  is  more  firmly  established ; 
it  was  followed  in  M'Gee  v.  M'Gee.t 

Suppose  there  were  two  children,  both  girls  ;  tlie  parent,  under  the  power,  miglit 
appoint  the  share  of  each,  to  the  separate  use  of  each  child  :  no  lawyer  would  diispute 
the  proposition,  that  if  there  were  two  daughters,  not  distributing  the  shares,  but 
leaving  them  to  take  the  whole  between  them,  you  might  impress  the  interest  they 
take  with  [607]  the  character  of  separate  estate.  How  can  you  distinguish  that  case 
from  ours  for  this  purpose  ?  it  is  not  restricting,  cutting  down,  or  taking  away  the 
interest,  but  it  is  a  modification  of  the  interest,  which  the  law  permits.  The  intention 
was  to  give  a  benefit  to  one  child  under  the  jiower,  if  the  parent  thinks  fit,  as  well 
as  to  give  a  benefit  to  more  than  one  child,  if  the  parent  thinks  fit :  if  there  had  been 
two  children,  then  they  admit  the  surviving  child  might  have  taken  the  whole  luider 
the  power,  and  might  have  taken  it  subject  to  this  modification  ;  but  because  there 
is  only  one  child,  they  contend  the  child  cannot  take  the  whole  .with  this  modification. 
It  would  be  singular  if  there  was  such  a  rule  :  how  it  might  be  in  a  case  like  Campbell 
and  Sandy's,  where  they  are  expressly  limited  to  shares,  I  need  not  enquire.  That 
case  is  not  now  before  your  Lordships  ;  but  even  if  that  were  the  case,  and  it  were 
necessary  to  decide  tlie  point,  they  would  find  it  very  difficult  to  show  that  the  parent's 
power  could  not  come  in  aid  of  the  child,  being  a  woman,  so  as  to  protect  her,  not 
to  cut  down  her  interest,  or  give  the  fund  over  in  an  event  not  provided  for  in  the 
settlement  itself,  but  so  to  modify  and  impress  the  property  she  took  under  the  settle- 
ment, as  to  enable  her  to  dispose  of  it  without  being  liable  to  the  debts  or  controul 
of  her  husband.  It  is  at  least  a  very  provident  disposition  ;  for  it  appears  by  the 
will  which  the  daughter  has  made,  she  alludes  in  several  places  to  the  imfortimate 
differences  between  her  and  her  husband,  and  the  separation  which  existed  between 
them  ;  and  she  states  that  it  is  on  accoimt  of  the  kindness  and  the  protection  she 
had  received  from  her  uncle,  Mr.  Hammersley,  that  she  gave  to  him  tliis  [608]  pait 
of  her  property,  being  the  onl}-  property  over  which  she  had  any  power  of  disposition. 
A  settlement  was  made  on  the  marriage  of  this  young  lady,  by  which  a  large  sum 
of  money  was  settled  on  the  husband  and  wife  and  the  issue  of  the  marriage.  This 
is  not  a  case,  therefore,  in  which  the  husband,  on  the  marriage,  did  not  make  a  bargain, 
and  provide  for  himself,  but  this  property  was  not  included  in  that  marriage  settlement. 
It  was  left  in  the  discretion  of  the  parent ;  and  under  the  power  she  thought  proper 
to  appoint  it  to  the  use  of  her  daughter  with  a  power  of  disposition  ;  and  the  daughter 
thought  proper,  being  separated  from  her  husband,  to  exercise  that  power.  If  the 
husband  can  object  to  this,  it  must  be  on  some  strict  rule  of  law  ;  but  there  is  no 
such  rule.     The  case  was  in  all  respects  rightly  decided. 

The  Lord  Chancellor.  (At  the  conclusion  of  the  argument) — This  is  a  case  of 
great  importance,  and  the  question  arising  upon  it  is  by  no  means  free  from  difficulty  ; 
if  I  had  Iseen  aware  of  the  nature  of  the  question,  1  incline  to  think  1  should  have  asked 
for  the  assistance  of  some  of  the  learned  Judges. 

The  case  of  Boyle  v.  The  Bishop  of  Peterboro'  [I  Ves.  Jun.  2i)9j  deserved  great 
consideration  :  it  is  not  very  difficult  to  understand  the  ground  on  which  Lord 
Thurlow  puts  the  case,  in  the  event  which  there  happened,  namely,  children  liaving 
b3en  in  existence,  and  one  having  died  before  the  execution  of  the  power,  and  it  is 
very  difficult  to  comprehend  bow  the  reasoning  in  that  case  can  stand,  with  the 
negative  proposition  contended  for  by  the  ajipellant,  that  in  the  event  of  only  one 
child  ever  being  in  existence,  a  power  such  [609]  as  that  here  given,  which  is,  strictly 
speaking,  the  same  power  as  the  one  in  Boyle  v.  The  Bishop  of  Peterboro',  could  not 
have  enured  to  enable  that  one  child,  through  the  power,  and  by  the  execution  of  tlie 
power,  to  have  taken  the  whole. 

On  the  other  hand,  it  cannot  be  denied  that  the  whole  argument  in  Boyle  r.  'I'he 
Bishop  of  Peterboro',  by  which  Lord  Thurlow  fortifies  and  supports  liis  reasoning, 

*  1  Ves.  &  Bea.  [70].  t  2  Mad.  308. 
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iiii;j;lit  havo  bet-ti  saved,  if  he  had  not  proceeded  upon  the  supposition,  tliat  should 
there  liave  been  hut  one  child  ever  in  esse,  that  one  child  could  not  have  taken  under 
an  execution  of  the  power  :  if  he  had  assumed  that  the  existence  of  one  only  child 
would  not  have  disenabled  the  donee  to  have  executed  the  power,  by  giving  a  power 
over  the  fund  to  that  child,  or  controlling  that  child  in  the  execution  of  it. — If  Lord 
Thurlow  had  assumed  that  proposition,  it  certainly  would  have  rendered  the  argument 
li'ss  necessary,  if  tiot  wholly  superfluous,  by  which  he  fortifies  himself  in  the  pro- 
("isition  which  he  is  maintaining, — that  there  having  been  two  children  i!i  existence, 
one  surviving  might  take  under  the  execution  of  the  power,  and  the  gift  ovei'  did  not 
take  effect. 

The  case  of  Roe  v.  Duut  ["2  Wils.  .').'5(i|  leqiiires  very  great  consideration.  There  is 
no  denying  that,  primd  facie,  that  is  a  decision  inconsistent  with  the  doctrine  conr 
tended  "for  in  this  case  :  It  was  stated  by  Mr.  Solicitor  General  justly  enough— there 
is  annexed  to  the  dictum  of  the  Lord  Chief  Justice  Wilmot  a  quare.  That,  I  agree, 
is  to  be  found  in  the  Report,  but  it  is  very  remarkable,  that  when  that  case  is  cited 
afterwards  (and  I  mention  this  because  it  was  not  referred  to  at  the  bar)  in  [610] 
Robinson  v.  Hardcastle.*  in  the  very  able  judgment  which  was  given  in  that  ca.se 
by  Mr.  Justice  BuUer,  in  the  course  of  which  a  reference  is  made  to  Roe  r.  Dunt, 
he  takes  no  notice  of  the  qucere,  and  he  seems  to  assume,  without  qualification,  the 
doctrine  laid  down  by  Lord  Chief  Justice  Wilmot,  to  be  law  for  his  words  are  these  : 
'■  In  second  Wilson,  337.,  there  is  an  able  opinion  of  Wilmot  on  this  point,  who  said 
"  that  he  had  known  a  case  where  there  had  been  only  one  child,  that  that  child, 
"  under  such  a  power  as  this,  had  been  made  tenant  for  life,  with  a  remainder  in  tail 
"to  its  issue,  but  he  much  doubted  whether  it  could  legally  be  done."  Now,  Mr. 
Justice  Buller  in  commenting  upon  this,  does  not  (as  the  reporter  with  his  qucere 
would  lead  one  to  suppose)  hesitate,  or  doubt,  or  pause  upon  the  question,  but  his 
observation  only  gives  a  commentary  upon  the  meaning  of  the  words,  for  he  goes 
on  to  say  as  to  the  effect  of  this  dictum  of  Wilmot  "  manifestly  pointing  out  that  if 
"  a  child  to  whom  an  estate  is  limited  under  a  power  is  not  born  at  the  time  when  the 
'■  power  is  created,  he  can  only  take  an  estate  of  inheritance  :  "  and  then  he  goes  on 
to  quote  Alexander  v.  Alexander  [2  Ves.  Sen.  6-10],  which  has  been  referred  to  in 
this  argument.  Robinson  v.  Hardcastle  was  a  case  directed  out  of  Chancery,  for 
the  opinion  of  the  judges  of  the  King's  Bench,  at  a  time  when  the  excellent  custom 
lirevailed  in  courts  of  law  of  gi^nng  reasons  for  their  opinion,  which  custom  is  now 
more  honoured  in  the  breach  than  the  observance,  it  being  now  the  practice  to 
deliver  a  certificate  without  stating  the  reasons,  which  leaves  the  [611]  Court  asking 
for  information,  as  I  have  often  said,  both  at  your  Lordships'  bar,  and  elsewliere,  very 
much  in  the  dark.  The  present  Chief  Justice  is  very  much  disposed  to  resort  to 
the  old  practice.  In  the  case  cited,  reasons  were  given  by  Mr.  Justice  Buller,  both 
upon  the  first  and  second  argument  :  but  he  was  the  only  one  of  the  Judges  who 
appears  by  the  report  to  have  taken  part  in  the  discussion. 

This  is  a  case  which  is  really  of  very  great  importance,  because  it  is  not  in  every 
such  power,  (very  far  from  it,)  that  words  ai-e  used  which  exclude  all  doubt,  tliough 
a  very  slight  addition  would  exclude  all  do\ibt  ;  suppose  it  had  been  said,  as  it  has 
been  contended  on  the  part  of  the  appellant  that  it  means — "  or  in  default  of  such 
"  appointment,  if  there  be  l:mt  one  child,  then  it  shall  go  to  that  child  :  "  that  would 
have  removed  all  doubt  whatever.  And  no  doubt,  this  is  so  obvious  a  mode  of  re- 
moving all  doubt  that  it  is  fair  on  the  part  of  the  respondents  to  avail  themselves 
of  that  argument,  making  it,  as  it  were,  a  topic  for  their  construction,  that  if  a  very 
slight  and  simple  addition  would  make  the  meaning  quite  clear,  the  not  making 
that  addition  does  certainly,  pro  tanto,  go  to  show  that  the  words  have  not  that 
meaning.  I  don't  very  much  rely  upon  that  argument,  except  for  the  purpose  of 
remarking,  that,  as  we  very  often  see  powers  framed  as  the  power  here  is  framed,  with- 
out any  words  annexed  to  make  it  clear  one  way  or  the  other,  it  becomes  of  great 
importance  that  delibei-ate  attention  should  be  paid  to  the  case,  and  the  more  so, 
as  the  learned  Counsel  for  the  respondents,  the  defendants  in  the  suit,  I  think,  were 
[612]  stoijped,  and  the  learned  Judge  gave  his  opinion  immediately  upon  the  argu- 
ment of  the  plaintiff's  case  ;  I  certainly,  from  the  consideration  I  have  been  able  to 

*  2  Term  Reports,  p.  24L 
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give  to  the  question,  should  so  far  differ  from  his  Honour,  as  not  to  think  it  so  clear 
as  to  liave  decided  it  immediately.  It  is  a  very  short  judgment  :  and,  although  the 
case  of  Campbell  v.  Sandys  *  is  mentioued,  uj30u  which  several  remarks  arose,  perhaps 
not  very  decisive  either  way,  yet  no  argument  was  heard  in  answer  to  the  argument 
which  was  urged  with  almost  equal  brevity  on  the  part  of  the  appellant,  the  then 
plaintift'.t  • 

Upon  the  whole,  therefore,  for  these  reasons  I  wish  to  take  further  time  to  consider 
the  question.  The  clearness  of  the  case,  I  am  by  no  means  prepared  to  admit  ;  it 
is  the  only  part  of  the  case  on  which  I  have  made  up  my  mind :  I  certainly  do  not 
coincide  with  his  Honour,  in  thinking  it  so  perfectly  clear  as  not  to  require  further 
time  for  consideration  ;  and  if,  upon  further  consideration,  I  should  think  it  necessary 
to  trouble  yotir  Lordships  with  hearing  it  further  argued,  or  to  call  upon  one  counsel 
on  a  side,  to  speak  to  it  before  the  learned  Jizdges,  I  shall  crave  your  Lordshijis'  per- 
mission to  do  so. 

(14th  Aug.)  The  Lord  Chancellor. — My  Lords,  this  case  of  Bray  r.  Malkin,  which 
came  from  the  Court  of  Chanceiy,  being  an  appeal  from  a  decision  of  his  Honour  the 
Vice-Chaneellor,  raised  a  question  of  considerable  nicety,  but  I  think  upon  reflection 
that  there  is  not  nuich  doubt.  The  nature  of  the  case,  rather  than  any  great  difficulty 
that  I  experi-[613]-ence  in  making  up  my  mind  to  advise  your  Lordships  upon  the 
subject,  has  given  rise  to  the  intention  I  have  of  entering  into  the  particulars  of  it, 
somewhat  more  at  large  than  I  otherwise  might  have  done,  in  a  case  where  I  saw 
no  reason  to  difl'er  from  the  Court  below. 

Upon  the  marriage  in  November  1805,  of   Broad  Malkin  and  Elizabeth  Spode, 
his  intended  wife,  the  sum  of  £8000  was  by  deed  of  settlement  vested  in  trustees, 
subject  to  the  joint  appointment  of  the   husband  and  wife  among   the  child  or 
children  of  the  marriage ;   (I  need  not  go  through  that  part  of  the  power,  as  the 
question  arises  upon  the  several  appointment  of  the  wife,  she  surviving  her  husband, 
which  was  in  exactly  the  same  terms  as  the  power  of  appointment  given  to  the  two  :) 
the  fund  was  to  be  "  in  trust  for  all  and  every,  the  child  and  children  of  the  said 
"  EUzabeth  Spode,  by  the  said  Broad  Malkin  to  be  begotten,  in  such  shares  and  pro- 
"  portions,  and  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with  such  benefit 
"  of  survivorship,  or  otherwise,  and  subject  to,   with,  and  under  such  conditions, 
"  restrictions,  and  limitations  over,  the  same  to  be  always  for  the  benefit  of  some 
"  one  or  more  of  such  child  or  children  as  the  said  Elizabeth  Spode  alone,  at  any  time 
"  or  tvii-ito,  Viy  any  deed  or  deed?,  writing  or  writings,  either  with  or  without  power 
"  of  revocation,  to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by 
"  two  or  more  credible  witnesses  "  (nothing  arises  on  the  form  of  the  execution), 
"  or  by  her  last  will  or  testament,  or  w-.-iting  in  the  nature  of  her  last  will  and  testa- 
'■  ment,  to  be  by  her  signed  and  publi.sped  in  the  presence  of,  and  be  attested  by 
"  the  like  number  of  witnesses,  [614]  shall  direct,  limit,  or  appoint."     It  then  goes 
on  to  provide  for  the  case  of  neither  a  joii  t  appointment  by  the  husband  and  wife, 
nor  a  several  appointment  by  her  in  execution  of  the  power,  she  surviving  her  hus- 
band :  in  that  case  it  provides  for  the  fund  of  £8000  going  to  the  child  and  children, 
if  more  than  one,  share  and  share  alike,  at  ceitain  specified  ages. 

Mrs.  Malkin  survived  her  husband,  and  ext^uted  the  power,  she  having  but  one 
child,  Saba  Eliza  Malkin,  in  favour  of  that  daughter.  It  was  in  effect  an  appoint- 
ment ;  for  she  appointed  under  certain  hmitatio.is  to  "  such  person  or  persons,  as 
"  she,  the  said  Saba  Eliza  Bray,  at  any  time  or  times,  and  from  time  to  time,  during 
"  my  life,  or  after  my  decease,  and  notwithstanding  her  present  or  future  coverture," 
should  in  manner  therein  directed,  appoint.  Saba  Eliza,  who  was  married  to  Mr. 
Bray,  having  appointed  the  fund  in  trust  for  her  unde  William  Hammersley,  the 
(|uestion  arises  between  the  husband  and  the  appointee,  under  Saba  Eliza's  execution 
of  the  power,  which  question  is  in  eff"ect.  Whether  she  took  an  absolute  interest  in 
the  £8000,  in  which  case  it  is  in  her  husband — or  whether  .;he  took  under  her  mother's 
power  of  ajipointment.  If  she  did  not  take  under  her  ii'other's  power  of  appoint- 
ment cadit  qitoestio,  for  she  had  an  absolute  interest ;  if  she  took  under  her  mother's 
power  of  appointment,  then  the  remaining  question  is,  wiiether  she  well  executed 
that  power.     The  question  raised  is  two  fold ;  first,  whether  the  power  under  the 

*  1  Scho.  and  Lef.  281.  t  3  Sim.  p  513. 
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settlement  of  1805,  and  which  EHzabeth  Malkin,  the  mother,  assumed  to  execute, 
was  a  power  of  appointing,  in  the  event  which  occurred,  to  one  child,  or  only  a  power 
of  distribution,  that  [615]  is,  to  appoint  among  children,  if  more  than  one  ;  whether 
it  was  a  power  of  appointment,  or  whether  only  in  effect,  a  power  to  ascertain  the 
shares  in  which  several  individuals  should  respectively  take  :  that  is  the  principal 
question,  and  the  only  one  encumbered  with  the  least  doubt  ;  on  the  other  I  have 
no  doubt,  that  is,  whether  or  not  the  power  was  well  executed. 

To   these  questions  I  will  address  myself.     In  the  first  place,  I  am  of  opinion 
that  the  general  intent  of  the  parties  to  the  settlement  is  clear,  and  that  a  greater 
frustration  of  that  intent  could  hardly  be  imagined,  than  such  a  construction  of  the 
power  as  would  go  to  deprive  the  donee  of  the  right  to  execute  that  power  in  an  event 
not  at  all  unlikely,  namely,  that  there  should  be  but  one  child.     Can  it  be  supposed 
that  any  person  would  settle  £8000  on  the  children  of  the  marriage,  a  nd  those  children 
being  the  objects  and  not  others,  would  give  the  power  to  distribute  among  children 
without  giving  the  power  to  appoint  to  one  if  there  should  be  only  one  '?     It  may 
be  said,  that  case  is  provided  for  by  the  security  clause,  if  I  may  so  call  it,  which  pro- 
vides for  the  default  of  any  execution,  as  in  that  case  the  single  child  would  take, 
and  if  more  children  than  one,  then  share  and  share  alike ;  but  this  provision  was 
to  come  into  operation  only  from  the  necessity  of  the  case,  that  is,  if  no  appointment 
should  be  made.     The  appointment  was  something  more  than  the  conduit,  through 
which  to  carry  the  intent  of  the  settler  into  effect.     The  donee  was  to  have  the  power 
of  exercising  her  discretion,  with  "  conditions,  restrictions,  and  limitations  over  the 
"  same,  so  that  it  should  be  for  the  benefit  of  the  child  or  children;  "  consequently, 
I  infer  that  it  was  [616]  intended  to  put  the  children  to  a  certain  degree,  as  is  the 
object  of  all  such  gifts  of  powers,  under  the  control  and  at  the  discretion  of  the  party 
exercising  the  power,  that  such  donee  might  have  an  influence  to  prevent  the  children 
rebeUing  against  parental  authority  ;  that  the  fund  being  secured  under  the  settle- 
ment, the  parent  should  have  the  power,  according  to  their  conduct,  of  giving  more 
to  one  than  another,  and  if  there  should  be  but  one,  of  making  such  conditions,  re- 
strictions, and  limitations,  as  might  suit  the  case.     It  is  not  to  be  supposed  that 
any  person  of  ordinary  prudence  would  think  of  excluding  the  very  case  in  which 
a  parent  is  most  likely  to  require  the  exercise  of  a  discretion,  a  case  in  which  there 
would  be  greatest  occasion  for  some  power  of  control,  namely,  the  case  of  an  only 
child.     The  confining  this  power,  therefore,  to  the  event  of  there  being  more  children 
than  one,  is,  in  my  opinion,  contrary  to  the  plain  and  manifest  intention  of  the  settler. 
In  the  next  place,  I  hold  it  to  be  very  material  in  construing  this  instrument, 
to  look  to  the  very  words  of  the  power :  there  is  more  to  be  gathered  from  a  nice 
inspection  of  the  instrument  itself,  than  from  cases  which  have  not  always  a  clear 
application.     A  most  learned  Judge,  the  late  Mr.  Justice  Holroyd,  used  to  say  that 
his  rule  was,  never  to  apply  a  book-case  to  the  matter  before  him,  until  he  had 
searched  into  every  corner  of  the  instrument  in  question,  for  he  had  frequently 
found,  on  doing  so,  that  there  was  something  in  the  instrument  which  destroyed 
the  appUcation  of  the  case  on  which  the  parties  were  relying.     In  the  present  instru- 
ment, the  words  of  the  clause  which  follow  the  authority  to   impose  conditions, 
restrictions,  and  [617]  hmitations  are  material  to  be  considered.     These  remarkable 
words  occur,  "  The  same  to  be  always  for  the  benefit  of  some  one  or  more  of  such 
"  child  or  children."     Now,  if  the  construction  contended  for  by  the  appellant  be 
correct,  that  it  was  a  power  of  distributing  to  several,  and  not  of  giving  to  one,  it 
would  have  been  thus  framed  : — "  The  same  to  be  always  for  the  benefit  of  such 
"  children,"  in  the  plural.     So  it  would  have  been  if  the  settler  had  not  had  in  con- 
templation the  case  of  one  child,  but  having  in  contemplation  the  case  of  an  appoint- 
ment, in  favour  not  only  of  several,  but  of  one,  the  settler  says,  "  the  same  "  (that 
is,  the  "  appointment)  to  be  always  for  the  benefit  of  some  one  or  more  of  such  child 
"  or  children."     Even  if  it  had  been  "  one  or  more  of  such  children,"  it  might  have 
been  said  these  words  "  one  or  more  "  were  used  to  prevent  any  argument  arising 
on  an  illusory  appointment ;  but  it  is  not  so  ;  the  word  "  child  "  is  employed  ;  and 
finding  as  we  do,  that  word  "  child,'"  it  is  perfectly  clear  that  the  case  of  a  single  child 
was  contemplated,  and  that  the  appointment  was  to  be  executed  for  the  benefit  of 
one  child,  there  being  but  one. 

But  this  is  not  the  most  material  argument  arising  upon  the  face  of  the  iastru- 
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inent.  I  aoi  aware  it  may  be  said,  the  settler  was  contemplating  the  case  of  a  number 
of  children,  and  that  it  was  a  power  to  give  to  one  of  those  children  ;  but  there  is 
an  argument  arising  from  another  clause,  that  which  provides  for  the  contingency 
of  the  power  not  being  executed  :  It  is  to  be  "  then  in  trust  for  all  and  every  the 
"  child  and  children  of  the  said  Elizabeth  Spode,  by  the  said  Broad  Malkin  to  be  be- 
"  gotten,  equally  to  be  divided  amongst  them,  [618]  if  more  than  one,  share  and 
"  share  alike,  and  in  case  there  shall  be  but  one  such  child,  then  in  trust  for  such 
"  one  or  only  child."  Now,  how  could  that  be  consistent  with  the  supposition 
whereupon  the  construction  for  the  appellant  rests  1  According  to  that  construction, 
the  case  of  there  being  but  one  child  is  not  provided  for  in  the  previous  part  of  the 
settlement ;  it  is  casus  oynissus,  and  a  power  of  appointment  is  only  given  in  case 
of  there  being  several  children.  But  what  sense  is  there,  or  what  consistency  with 
that  view  of  the  matter,  in  saying,  "  I  give  you  the  power  of  appointing  among 
■'  children,  but  I  do  not  give  you  the  power  of  appointing  at  all  if  there  is  only  one." 
and  then  adding,  "  but  if  you  should  fail  to  appoint,  there  being  more  than  one,  it 
"  shall  go  to  them,  share  and  share  aUke,  and  in  case  of  there  being  but  one,  it  shall 
'■  go  to  that  one."  That  is  totally  inconsistent ;  it  is  making  the  second  condition 
perfectly  superfluous  and  unnecessary,  because  the  first  condition  was  sufficient, 
namely,  the  failure  of  appointing  among  the  children.  I  consider  these  clauses  to 
furnish  a  very  strong  answer  to  the  Appellant's  argument.  I  consulted  one  of  the 
Common  Law  Judges  upon  this  question,  and  the  instant  I  mentioned  those  clauses, 
he  said  that  put  an  end  to  the  question  altogether. 

I  will  simply  observe,  that  the  execution  of  the  power  is  to  be  such,  and  under 
such  conditions,  restrictions,  and  limitations,  that  it  shall  be  always  for  the  benefit 
of  some  one  or  more  of  the  child  or  children.  It  may  be  said  a  limitation  is  never 
for  the  benefit  of  the  child  ;  you  had  better  give  it  in  fee  simple  :  but  the  maker 
of  the  deed  seems  [619]  to  have  thought  otherwise,  and  I  conceive  it  may  be  well 
argued  that  it  may  be  for  the  benefit  of  the  children  that  the  power  of  appointing 
should  be  executed  with  restrictions  at  the  will  of  the  donee. 

I  entirely  accede  to  the  argument  made  at  the  bar,  in  which  it  was  contended 
that  this  question  has  been  judicially  determined  ;  for  I  cannot  distinguish  in  any 
way  Boyle  r.  The  Bishop  of  Peterborough  from  the  present  case.  In  that  case,  which 
was  very  much  considered  by  Lord  Thurlow,  the  will  gave  the  personalty  for  life,  then 
among  all  the  children  of  the  devisee,  in  such  shares  and  manner,  for  such  interests 
with  such  survivorship,  and  to  vest  at  such  time  as  the  devisee  for  life  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  or  as  to  so  much  as  should  remain  un- 
appninted  to  all  equally,  and  if  but  one  to  that  one,  payable  at  twenty-one  ;  neverthe- 
less the  shares  of  any  attaining  twenty-one  in  the  life  of  the  devisee  for  life  to  be  vested. 
Lord  Thurlow  says,*  "  The  form  of  it  is,  if  no  appointment,  and  for  so  much  as  is 
"  not  completely  appointed,  to  assign  to  all  and  every  the  children,  if  more  than  one, 
"  payable  at  twenty-one ;  if  but  one,  then  to  that  one  payable  at  twenty-one.  If 
"  it  had  stopped  there,  I  must  have  looked  upon  it  to  be  a  provision  at  twenty-one 
"  after  the  death  of  the  mother.  But  it  goes  on  by  directing,  that  if  any  such  child 
"  shall  attain  twenty-one  in  the  life  of  the  mother,  his  or  her  share  sliall  be  considered 
"  as  a  vested  interest,  etc.  I  think  that  must  relate  to  unappointed  shares,  and  the 
"  effect  of  that  phrase  [620]  is  not  to  bind  the  shares  to  be  appointed,  not  to  say'they 
"  should  vest  at  twenty-one,  because  the  power  being  during  life,  would  itself  specify 
"  when  they  were  to  vest,  and  they  might  at  any  period  of  life,  without  waiting  for 
"  that  period,  for  there  was  no  limitation  upon  her  appointment,  and  her  children 
"  need  not  be  twenty-one  when  they  were  appointees.  Therefore,  I  think  this  was 
"  intended  to  vest  an  interest  only  in  default  of  appointment :  that  brings  it  to  the 
"  question,  whether  the  power  has  not  lost  its  opportunity  of  being  exercised  by  the 
"  death  of  the  son,  or  whether  there  is  a  capacity  of  appointing  where  only  one  child 
"  is  left,  and,  if  at  all,  whether  it  must  not  be  with  reference  to  the  clause  which  pro- 
"  vides  for  its  going  in  case  of  no  appointment.  The  words  breed  the  doubt.  Where 
"  there  are  only  two  children,  the  power  by  way  of  exercise  of  discretion,  is  totally 
"  gone  by  the  death  of  one  before  it  is  exercised,  and  it  cannot  be  the  same  power  in 
"  point  of  extent  as  when  meant  to  be  a  distribution  among  several,  for  which  it  is 
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"  neces.sarv  tlicrf  should  bo  several.  But  this  clause  made  it  proper  for  her  to  express 
'■  that  she  did  intend  her  power  to  be  executed.  If  there  was  no  appointment  the 
'■  consequence  is,  each  would  be  entitled  to  a  moiety,  because  there  was  no  appoint- 
"  ment.  In  re.spect  of  that  clause  she  had  a  power  to  appoint  to  one  only,  for  though 
"  that  is  not  a  distribution,  it  is  an  expression  tliat  it  shall  go  by  appointment,  and 
''  not  transmit  for  want  of  it."  The  whole  of  this  case  in  both  branches  apjtears  to 
me  not  distinguishable  materially  from  the  present;  and  it  is  perfectly  certain  Lord 
Thurlow  could  not  have  decided  that  [621]  case,  without  deciding  the  principle  on 
which  the  judgment  now  under  appeal  rests. 

It  was  said  that,  Alexander  v.  Alexander,*  touches  a  part  of  this  case  ;  Folkes 
r.  Western  [9  Ves.  Jun.  456],  also  was  relied  upon  for  the  Appellant.  Much  doubt 
has  been  thrown  upon  that  case  at  different  times  :  my  opinion  is,  that  Folkes  v. 
Western,  as  far  as  it  applies  to  this  case,  is  rather  against  than  for  the  purpose  for 
which  it  was  cited.  But  I  rely  upon  the  reasons  which  I  have  given  independently 
of  authorities,  particularly  the  first,  and  above  all  that  part  of  it  on  which  I  have 
thought  it  right  to  go  into  greater  detail;  and  for  these  reasons  it  appears  to  me 
that  the  decree  is  right.  I,  therefore,  move  your  Lordships,  that  the  judgment  of 
the  Court  below  be  affirmed.  I  do  not  propose  to  give  any  costs  in  this  case.  It 
appears  that  the  money  went  to  the  uncle  of  the  wife  upon  her  death  ;  the  husband 
probably  was  advised  that  there  was  a  serious  question,  whether  he  was  not  entitled 
to  it ;  and  I  think,  in  these  circumstances,  your  Lordships  are  not  called  upon  to  give 
costs. 

Judgment  affirmed, 


[622]  ENGLAND. 

COUKT  OF  CHANCERY. 


John  Graham  Campbell,  Esq.,  and  Dame  Makgaket  Hay,  Widow,  late  Mar- 
garet Campbell,  Spinster, — Ajyjiellants ;  William  Graham,  Esq.,  since 
deceased, — Respondent :  The  said  John  Graham  Campbell,  and  Mar- 
garet Hay, — Ap^jellants ;  Ekskine  Douglas  Sandford,  Esq., — Eespo7i- 
dent  [1834]. 

[Mews'  Dig.  X.  1285.     S.C.  2  CI.  &  F.  429  ;  and,  in  Ch.,  sub  nom.  Campbell  v.  Graham, 
1  Euss.  &  M.  453.     Distinguished  in  Pitt  v.  Dacre,  1876,  3  Ch.  D.  299.] 

W.  being  resident  in  Jamaica,  by  his  will,  dated  in  1768,  gave  to  J.  C.  £1000 
Jamaica  currency,  and  to  M.  H.  and  H.  C.  £500  each  of  the  same  currency, 
to  be  paid  to  them  when  they  should  arrive  at  the  age  of  sixteen  years  ; 
and  he  desired  that  the  legacies  should  be  paid  out  of  the  money  due  to 
him  on  bonds  from  J.  C.  (the  above-named  legatee)  and  his  mother  ;  and 
he  appointed  J.  C.  one  of  his  executors. 

By  a  codicil,  dated  in  1772,  he  gave  to  J.  C.  £1000  currency  of,  etc..  over  and 
above  what  was  given  by  the  will.  The  te.^tator,  after  the  date  of  the  will 
and  codicil,  left  Jamaica,  and  became  resident  and  died  in  Scotland  in 
1790.  It  was  found  by  a  report  made  in  a  suit  for  recovery  of  the  legacies, 
that  J.  C.  in  October,  1773,  was  indebted  to  the  testator  in  a  sum  of  £2636 
sterling,  which  was  secured  bj'  bond  of  that  date,  and  in  the  usual  form, 
and  that  in  1774,  J.  C.  was  indebted  to  the  testator  in  the  further  sum 
of  £700,  also  secured  by  bond.  There  was  no  other  evidence  of  debt  by 
bond  or  otherwise  [623]  owing  by  J.  C.  to  the  testator  at  the  date  of  the 
will  and  codicil,  except  as. appears  by  the  statement  of  the  will.  In  1794, 
judgments  were  recovered  against  J.  C.  in  Jamaica  upon  the  bonds  above 
mentioned  ;  btit  no  steps  appeared  to  have  been  taken  to  enforce  the 
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judgiuents  against  J.  C,  who  was  not  then  domiciled  in  Jamaica.  The 
legatees  were  Ijorn  and  remained  domiciled  in  Jamaica,  until  after  the 
death  of  the  testator,  when  J.  C.  and  M.  H.  left  the  island  and  acquired 
domicile  in  England  or  elsewhere.  In  1791,  administration  with  the  will 
annexed  was  granted  in  Jamaica.  J.  C.  died  in  1801,  and  administration 
of  his  estate  with  his  will  annexed  was  granted  in  Jamaica  to  J.  G.  C. 
his  son.  In  1818,  M.  H.  and  H.  C,  in  consideration  of  £25  paid  to  each 
of  them  by  J.  G.  C,  and  also  of  friendship  and  regard  for  him,  being  their 
nephew,  and  of  assistance,  etc.,  received  from  him,  assigned  to  him  their 
respective  legacies  of  £500  and  £500  with  all  interest  due  thereon. 
In  1819,  a  bill  was  filed  by  W.  G.  the  personal  representative  of  W.  against 
J.  G.  C.  and  others,  to  obtain  payment  of  the  debts  owing  upon  the  judg- 
ments out  of  the  estate  of  J.  C.  In  October,  1821,  J.  G.  C.  and  M.  H.  filed 
a  bill  against  W.  G.  to  recover  the  legacies  given  by  the  will  of  W.  Ad- 
ministration, with  the  will  of  W.  annexed,  was  granted  to  W.  G.  by  the 
Court  of  Probate  in  England,  in  November,  1821,  before  which  time  there 
had  been  no  representative  of  the  estate  of  W.  in  England.  Held,  upon 
the  facts  above  stated,  that  it  ought  to  be  presumed  that  the  legacies  had 
been  satisfied. 

William  Graham,  of  the  Island  of  Jamaica,  by  his  will,  dated  in  June,  17(58, 
amongst  other  things,  gave  and  becpieatlied  to  John  Campbell,  of,  etc.,  in  the  said 
island,  the  sum  of  £1000  of  current  money  of  Jamaica,  and  to  Henrietta  Campbell, 
and  to  the  Apj^ellant  Margaret  Hay,  then  JMargaret  Campbell,  spinster,  the  sum  of 
£500  Jamaica  currency,  each,  to  be  paid  them  when  they  should  arrive  at  the  age 
of  sixteen  years  ;  and  the  said  testator  desired  that  the  said  legacies  should  be  paid 
out  of  the  money  due  to  him  on  bonds  from  John  Campbell  (the  legatee),  and  his 
mother  ;  and  he  [624]  appointed  his  brother  John  Graham,  Thomas  Storer,  John 
(Jampbell  (the  legatee),  John  Campbell  of  Salt  Spring,  and  Aaron  Moffatt,  executors 
of  his  will.  The  testator,  by  a  codicil  to  his  will,  dated  the  1.3th  of  June,  1772,  gave 
to  John  Campbell  (the  legatee  named  in  the  will)  £1000  current  money  of  Jamaica, 
over  and  above  what  was  mentioned  in  his  will. 

John  Campbell  the  legatee  was,  in  the  month  of  October,  1773,  indebted  to  the 
te.stator  in  the  sum  of  £2636  steriing  money,  and,  for  securing  the  payment  thereof 
with  interest,  he  executed  and  delivered  a  bond  to  the  testator,  bearing  date  the  28th 
of  October,  1773,  in  the  penal  sum  of  £5272  sterling,  conditioned  to  be  void  on  pay- 
ment of  £2636  sterling,  and  interest,  on  the  28th  of  October,  1774.  And  in  the 
month  of  March,  1774,  John  Campbell  the  legatee  was  indebted  to  the  testator  in  the 
further  sum  of  £700  sterling,  and  for  securing  the  re-payment  thereof  with  interest, 
he  executed  and  delivered  another  bond  to  the  testator,  dated  the  25th  of  March, 
1774,  in  the  further  penal  sum  of  £1400  sterling,  conditioned  to  be  void  on  payment 
by  the  said  John  Campbell  of  £700  sterling,  with  interest,  on  the  25th  of  March, 
1775. 

The  testator,  sometime  after  the  date  of  his  codicil,  quitted  the  island,  and  went 
to  reside  in  Scotland,  where  he  was  domiciled  at  the  time  of  his  death,  which  happened 
on  the  1st  of  December,  1790.  John  Campbell  the  legatee,  and  Henrietta  Campbell, 
and  the  Appellant  Dame  Margaret  Hay,  who  were  brothers  and  sisters,  were  all  born 
in  the  Island  of  Jamaica,  and  were  domiciled  there  at  the  several  dates  of  the  said 
will  and  codicil,  and  [625]  also  at  the  time  of  the  testator's  death.  The  Appellant 
Margaret  Hay,  who  was  the  youngest  of  the  three  legatees,  attained  her  age  of  sixteen 
years  in  the  year  1773.     All  the  said  three  legatees  quitted  the  i-sland  in  tlie  month 


of  December,  1790,  and  none  of  them  ever  afterwards  returned  there. 

Letters  of  administration,  with  the  will  and  codicil  annexed,  were  on  the  15th 
of  August,  1791,  granted  by  the  proper  court  in  the  Island  of  Jamaica  to  James 
Graham  ;  but  the  said  letters  of  administration  were  afterwards  revoked,  and  there- 
u])on  letters  of  administration  of  the  personal  estate  and  effects  of  the  testator  left 
unadministered  by  James  Graham,  dated  the  17th  of  May,  1793,  with  the  will  and 
codicil  annexed,  were  granted  by  the  proper  court  in  the  island  to  John  Graham. 
John  Graham,  after  obtaining  the  letters  of  administration,  commenced  two  several 
actions  at  law  in  the  courts  of  the  said  island  against  John  Campbell  the  legatee  upon 
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the  said  two  liDtuls  ;  and  on  the  2(1  of  .hnir,  17',)4,  Jolm  (Jraham,  in  one  of  tiiu  actions, 
recovered  judgment  against  .Joiui  Campbell  for  the  sum  of  £5272  Britisii  money, 
which  in  sueli  judgment  is  stated  to  be  of  the  value  of  £7o80  IGs.  current  money 
of  Jamaica,  debt  (being  the  amount  of  the  jienalty  of  the  first-mentioned  bond),  and 
£16  13s.  'Jd.  costs  of  suit ;  and  in  the  other  of  the  actions  he  on  the  same  day  recovered 
a  judgment  for  the  sum  of  £1401)  British  money,  which  in  the  judgment  is  stated 
to  be  of  the  value  of  £I'.)G()  curi'ent  money  of  Jamaica,  debt  (being  the  amount  of  the 
penalty  of  the  second-mentioned  b(jnd),  and  £10  los.  i)d.  costs  of  suit. 

John  Graham  died  soon  after  the  date  of  the  judgments,  and  thereupon  letters 
of  administration  [626]  of  the  personal  estate  and  efl'ects  of  the  said  testator  left  un- 
administered  by  James  Graham  and  John  Graham,  dated  the  30th  of  August,  1794, 
with  the  will  and  codicil  annexed,  were  granted  by  the  proper  court  in  the  said  island 
to  David  Home  and  James  (4raham.  No  steps  were  taken  in  the  life-time  of  John 
Campbell  the  legatee  to  enforce  payim^nt  of  the  money  recovered  by  the  judgments  ; 
and  in  the  year  1801  John  Campbell  the  legatee  died,  having  by  his  will,  dated  the 
19th  of  July,  1799,  appointed  Helen  Campbell  his  wife,  together  with  James  Camp- 
bell, Anthony  Morris  Storer,  and  Peter  Campbell,  his  executrix  and  executors  ;  and 
soon  after  his  death,  Helen  Campbell  alone  proved  his  will  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  and  the  executrix  and  executors  named  in  the  will 
having  all  declined  to  prcjve  the  same  in  the  Island  of  Jamaica,  letters  of  administra- 
tion of  the  personal  estate  and  effects  of  John  Campbell,  with  the  will  annexed,  were 
in  the  month  of  October,  1803,  duly  granted  to  the  Appellant  John  Graham  Campbell, 
the  son  of  John  Camjsbell,  by  the  proper  court  in  the  said  island,  and  Helen  Campbell, 
and  all  the  executors  named  in  the  will  of  John  Campbell,  having  died  before  the  month 
of  May,  1810,  except  Peter  Campbell,  and  he  having  renounced  probate  of  the  will, 
and  being  resident  abroad,  letters  of  administration  of  the  personal  estate  and  efl'ects 
of  John  Campbell,  left  unadministered  by  Helen  Camjjbell,  dated  in  May,  1810,  with 
the  will  annexed,  were  granted  by  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury to  the  Appellant  John  Graham  Campbell,  who  thereupon  became  the  personal 
representative  of  John  Campbell  the  legatee  both  in  Jamaica  and  England. 

[627]  David  Home  and  James  Graham,  who  in  the  year  1794  became  the  personal 
representatives  in  Jamaica  of  the  testator  William  Graham,  both  died  before  the  year 
1818,  and  on  the  7th  of  February  1818  letters  of  administration  of  the  personal 
estate  and  effects  of  William  Graham  left  unadministered  by  James  Graham,  John 
Graham,  David  Home,  and  James  Graham,  the  former  administrators,  with  his 
will  and  codicil  annexed,  were  granted  to  Wellwood  Hyslop,  of  Kingston  in 
Jamaica,  by  the  proper  court  in  the  said  island,  and  Wellwood  Hyslop,  became  the 
present  personal  representative  of  William  Graham  in  the  said  island. 

By  an  indenture  dated  the  14tli  of  December,  1818,  made  between  Henrietta 
Campbell,  spinster,  and  the  Appellant  Dame  Margaret  Hay,  of  the  same  jslace,  of 
the  one  part,  and  the  Appellant  John  Graham  Campbell,  of  the  other  part,  after 
reciting  among  other  things,  that  the  legacies  of  £500  and  £500,  together  with  the 
interest  accrued  due  thereon,  still  remained  due  and  owing  to  them,  they  the  said 
Henrietta  Campbell,  and  the  appellant  Dame  Margaret  Hay,  in  consideration  of 
£25  to  each  of  them,  paid  by  the  appellant  John  Graham  Campbell,  and  also  in  con- 
sideration of  the  friendship  and  regard  which  the  said  Henrietta  Campbell,  and  the 
appellant  Dame  Margaret  Hay  respectively,  had  for  the  appellant  John  Graham 
Campbell  (therein  described  to  be  their  nephew),  and  of  the  benefits  and  friendly 
attention  and  assistance  they  had  theretofore  on  various  occasions  received  from 
the  appellant  John  Graham  Campbell,  did  bargain,  sell,  assign,  transfer,  and  set 
over  the  said  several  legacies  of  £500  and  £500  Jamaica  currency,  and  all  interest 
then  accrued  due  [628]  and  thereafter  to  accrue  due  thereon  respectively,  to  the 
appellant  John  (iraham  Campbell,  his  executors,  administrators  and  assigns. 

In  the  month  of  August,  1819,  the  respondent  William  Graham  filed  bill  in  the 
Court  of  Chancery  against  the  appellant  John  Graham  Campbell ;  which  bill  was 
afterwards  amended,  by  making  James  Campbell  and  Anna  Maria  Campbell  co 
defendants,  they  being  the  persons  entitled  under  the  will  of  John  Campbell,  deceased, 
to  his  real  estates  ;  and  by  such  bill,  after  stating  the  said  bonds  and  the  will  and 
codicil  of  the  said  testator  William  Graham,  so  far  as  relates  to  the  appointment  of 
executors,  and  stating  the  several  representations  which  had  been  granted  to  the 

1075 


VIII  BLIGH  N.S.  CAMPBELL  V.  SANDFORP  [1834] 

testator  William  Graham  in  Jamaica,  and  statinn;  the.  remvpry  of  tlip  judgments 
in  the  said  island  ;  and  also  stating  that  the  respondent  William  (iiaham  had  obtained 
letters  of  administration  of  the  estate  and  effects  of  the  testator  William  Graham, 
with  his  will  annexed,  to  be  granted  to  him  by  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury ;  and  after  also  stating  the  will  of  John  Campbell,  deceased, 
and  the  different  grants  of  administration  of  the  personal  estate  and  effects  of  the 
said  John  Campbell,  it  was  prayed  that  an  account  might  be  taken  of  what  was  due 
to  the  estate  of  the  said  William  Graham  for  principal  and  interest  in  respect  of  the 
said  judgments,  and  that  the  said  will  of  the  said  John  Campbell,  deceased,  might 
be  established  and  the  ti-usts  thereof  performed  ;  and  that  the  appellant  John  Graham 
Campbell  might  either  admit  assets  of  John  Campbell,  come  to  his  hands,  sufficient 
to  answer  to  the  respondent  William  Graham,  what  should  be  found  due  to  the  said 
[629]  estate  of  the  said  testator.  William  Graham,  upon  taking  such  accounts,  or  that 
an  account  of  the  personal  estate  and  effects  of  the  said  John  Campbell,  deceased,  might 
be  taken  in  the  usual  manner,  and  that  the  same  might  be  appUed  in  a  due  course 
of  administration;  and  that  if  necessary  an  account  might  be  taken  of  the  rents, 
profits,  and  produce  of  the  real  estates  of  the  said  John  Campbell,  deceased,  received 
by  the  Appellant  John  Graham  Campbell,  or  by  his  order,  or  for  his  use  :  and  that 
the  real  estates  of  the  said  John  Campbell,  deceased,  might  be  sold  or  mortgaged, 
and  the  money  arising  from  the  sale  or  mortgage  thereof,  applied  in  aid  of  the  said 
personal  estate  ;  and  that  thereout  the  debts  due  to  the  estate  of  the  said  testator 
William  Graham  upon  the  .said  judgments  might  be  paid  to  the  Respondent,  William 
Graham  and  that  if  necessary  it  might  be  referred  to  one  of  the  Masters  of  the  said 
Court  to  appoint  some  proper  person  to  collect  in  and  receive  the  outstanding  personal 
estate  and  effects  of  the  said  John  Campbell,  deceased,  and  to  appoint  some  proper 
person  to  be  the  manager  of  the  plantations  and  real  estate  of  the  said  John  Campbell ; 
and  also  to  appoint  a  proper  person  or  persons  to  be  consignee  or  consignees  in  England 
of  the  produce  of  the  said  plantations  and  real  estates  in  Jamaica  for  the  purposes 
aforesaid  ;  and  that  the  Respondent  William  Graham,  might  have. such  further  relief 
in  the  premises  as  the  nature  of  the  case  might  require. 

The  Appellant  John  Graham  Campbell,  appeared  and  filed  his  answer  to  the  bill 
in  the  month  of  June  1820,  and  by  such  answer  he  alleged,  that  he  was  an  entire 
stranger  to  the  circumstances  in  the  said  [630]  bill  stated,  as  to  the  said  bonds  and 
judgments,  and  the  title  of  the  Respondent  to  the  same  ;  and  in  case  the  Respondent 
should  establish  his  title  thereto,  then  the  said  last-named  Appellant  claimed  a  right 
to  set  oft'  the  several  legacies  and  interest  given  by  the  will  of  William  Graham. 

On  the  .31st  of  October  1821,  the  Appellants,  together  with  Henrietta  Campbell, 
filed  their  cross  bill,  or  original  bill  in  the  nature  of  a  cross  bill,  in  the  High  Court 
of  Chancery,  against  the  Respondent  William  Graham,  thereby  praying  amongst 
other  things  that  an  account  might  be  taken  of  what  was  due  for  principal  and  interest 
in  respect  of  the  said  legacies  of  £1000  and  £1000.  and  £.500  and  £500  Jamaica  cur- 
rency, so  then  become  vested  in  the  Appellant  John  Graham  Campbell  as  aforesaid  : 
and  that  the  Respondent  William  CJraham  might  either  admit  assets  of  the  testator 
William  Graham,  come  to  his  hands  sufficient  to  pay  what  should  be  found  due  for 
principal  and  interest  in  respect  of  the  said  legacies,  and  might  pay  the  same  accord- 
ingly, deducting  what  (if  any  thing)  should  be  found  due  to  him  from  the  Appellant 
John  Graham  Campbell,  in  respect  of  the  matters  alleged  in  the  said  bill  of  the  said 
last-named  Respondent  ;  or  that  the  said  last-named  Respondent  might  account 
in  the  usual  manner  for  the  personal  estate  and  effects  of  the  said  te-stator  William 
Graham  come  to  his  possession  or  power,  and  that  the  same  might  be  applied  in  a 
due  course  of  administration,  and  that  thereout  the  Appellant  John  Graham  Campbell 
might  be  paid  what  should  be  found  justly  due  to  him  after  making  all  just  allowances. 

On  the  19th  of  November  1821,  letters  of  administration  of  the  personal  estate 
and  effects  of  the  [631]  testator  William  Graham,  with  his  will  and  codicil  annexed, 
were  granted  to  the  Respondent  William  Graham,  by  the  Prerogative  Court  of  Can- 
terbury, whereby  he  became  personal  representative  of  the  testator  William  Ctraham, 
in  England.  On  the  20th  of  N'ovember  1821,  the  cause  instituted  by  the  Respondent 
William  Graham,  was  heard  before  the  Vice-Chancellor,  and  by  the  decree  then  made, 
dated  the  20th  of  N'ovember  1821,  it  was  referred  to  Mr.  Alexander,  then  one  of  the 
Masters  of  the  Court,  to  inquire  and  state  to  the  Court,  whether  the  estate  of  John 
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Campbell,  was  indebted  to  the  Hespoudeiit  W'iUiani  (jlraliaiii,  as  administrator  of  the 
testator  William  (iraham,  in  any  and  vvliat  sum  of  money  on  both  or  cither  of  tlie 
judgments. 

On  the  :2ith  of  November,  1821,  the  Respondent  William  Uraham  filed  his  answer 
to  the  cross  bill,  and  he  thereby  insisted,  amongst  other  things,  that  the  legacies  ought 
to  be  considered  as  having  been  adeemed  in  consequence  of  there  having  been  no 
bonds  due  from  the  said  John  Campbell  and  his  mother  to  the  testator  William  Graham 
found  at  his  decease,  or  that  it  ought  to  be  presumed  that  the  legacies  had  been  paid. 
"He  further  stated  that  he  had  possessed  the  personal  estate  of  the  said  testator  William 
Graham  to  some  amount  ;  but  that  the  personal  estate  and  the  proceeds  of  the  real 
estates  of  the  testator  William  Graham  were  so  blended  together  that  he  was  unable 
to  set  forth,  with  any  decree  of  precision,  the  amount  of  such  ])er.sonal  estate,  or  whether 
or  not  the  same  was  more  than  sufficient  to  pay  the  legacies  and  the  inteiest  due 
thereon. 

In  pursuance  of  the  decree  of  the  '2i)Xl\  of  No-[632]'Vember,  1S21,  ilaster  Alexander 
made  his  report,  dated  the  22d  of  May,  1822,  and  thereby  after  stating  the  bonds 
and  judgments,  he  found  that  the  estate  of  the  testator  John  Campbell  was  indebted 
to  the  estate  of  the  testator  William  Graham,  in  the  sum  of  £5272,  upon  and  by  virtue 
of  the  first  of  the  judgments,  besides  £15  12s.  6d.  for  costs  of  suit,  and  in  the  further 
sum  of  £1400  upon  and  by  virtue  of  the  second  of  the  judgments,  besides  £15  12.'?. 
(id.  for  costs  of  suit,  which  four  several  sums  amount  together  to  the  sum  of  £(i70o 
5s.  sterling.  To  this  report  the  Respondent  took  an  exce])tion.  for  that  the  blaster 
ought  to  have  certified  that  there  was  due  to  him  as  administrator,  in  addition  to 
the  sums  above-mentioned,  interest  at  the  rate  of  £6  per  cent,  per  annum  upon 
the  two  principal  sums  of  £5272  and  £1400  from  the  2d  of  June,  1794,  down  to  the 
date  of  the  report. 

The  cause  Graham  r.  Campbell  was  heard  upon  this  exception  to  the  said  report, 
and  for  further  directions  on  the  25th  of  July,  1822,  before  the  Vice-Chancellor  ; 
and  a  decretal  order  was  made  on  that  day,  whereby  the  exception  was  overruled, 
and  it  was  referred  to  the  Master,  among  other  things,  to  take  an  account  of  what 
was  due  to  the  Respondent  William  Graham,  and  all  other  the  creditors  of  John 
Campbell,  deceased,  and  to  take  the  usual  accounts  of  the  personal  estate  come  to 
the  hands  of  the  Appellant  John  Graham  Campbell,  and  also  to  take  an  account  of 
the  rents  and  profits  of  the  real  estates  of  John  Campbell,  deceased,  received  by  the 
Appellant  John  (irahani  Campbell. 

On  the  25th  of  February,  1823,  the  cause  of  Campbell  r.  Graham  was  heard  before 
the  Vice-Chancellor,  when  a  decree  was  made  therein,  by  [633]  which  it  was  referred 
to  the  Master  to  inquire  whether  the  legacies  of  £1000  and  £1000,  £500  and  £500 
or  any  of  them,  oi'  any  and  what  part  thereof  respectively  were  then  due  and  payable  ; 
and  the  Master  was  to  be  at  liberty  to  state  any  matter  specially  to  the  Court  at  the 
request  of  either  party  ;  and  in  case  the  Master  should  find  that  the  several  legacies. 
or  any  of  them,  or  any  part  thereof,  were  then  due  and  payable,  then  the  Master 
was  to  take  an  account  of  what  was  due  for  principal  and  intei'est  in  respect  of  such 
legacies  respectively.  Before  any  report  was  made  pursuant  to  the  last-mentioned 
decree  Henrietta  Campbell  died. 

In  pursuance  of  this  decree  Mr.  Wingfield.  made  his  report,  dated  the  11th  of 
April,  182'.)  :  and  he  thereby  found  the  principal  facts  before  stated,  and,  amongst 
other  things,  that  the  legacies  of  £1000,  £1000.  £500,  and  £500  Jamaica  currencv, 
together  with  all  interest  accrued  thereon,  then  remained  due  and  payable,  aiid 
wholly  unsatisfied.  The  Master  certified  that  there  was  then  due  for  j)rincipal  of 
the  said  two  legacies  of  £1000  each,  Jamaica  currency,  the  principal  sum  of  £1428 
lis.  5d.  sterling,  and  for  interest  thereon  to  the  11th  day  of  April,  1829,  the  sum 
of  £2007  5s.  lid.;  and  he  further  found  that  theie  was  due  for  principal  of  the  .said 
two  legacies  of  £500  each,  the  principal  suvuof  £714  5s.  8id.  sterling,  and  for  interest 
thereon  to  the  11th  day  of  April,  1829,  the  further  sum  of  £1033  r2s.  lid.  sterling. 
the  said  several  sums  making  together  the  sum  of  £524;>  15s.  lid.  which  was  the 
total  sum  which  lie  found  to  be  due  to  the  Appellant  John  Graham  Cam])bell  in 
respect  of  the  .said  several  legacies.  And  the  Master  further  cei-[634]-titied.  that 
the  Respondent  William  Graham  had  stated  and  charged  before  him.  that  inasmuch 
as  no  such  bonds  from  John  Cauqjbell.  deceased,  and  his  mother,  as  are  mentioned 
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by  the  testator  Williaiu  (.irahaiu  in  his  will,  were  found  to  be  in  existence  at  the  time 
of  his  death,  the  said  legacies  ought  to  be  considered  as  having  been  adeemed,  or  if 
not  adeemed,  that  they  ought  to  be  presumed  to  have  been  paid  and  satisfied,  or 
otherwise  that  no  interest  was  due  upon  the  said  several  legacies,  and  that  the  prin- 
cipal sum  due  in  respect  thereof  ought  to  be  set  off  and  deducted  from  the  amount 
due  to  the  Respondent  William  Uraltam  upon  the  said  bonds  and  judgments,  as  on 
the  1st  day  of  December,  1791,  being  one  year  after  the  death  of  the  said  testator 
William  Graham  ;  and  that  interest  should  thereafter  be  calculated  upon  the  amount 
remaining  due  upon  the  said  bonds  and  jtidgments  after  such  deduction,  until  the 
same  should  amount  to  the  said  sum  of  £6703  5s.  ;  and  that  the  Court  having  de- 
cided (upon  the  said  exception  taken  as  aforesaid  to  the  said  report  made  in  the  above- 
mentioned  cause  of  Ciraham  r.  Campbell)  that  no  interest  should  be  calculated  beyond 
that  amount,  in  respect  that  the  said  judgments  were  for  the  penalties  of  the  said 
bonds,  the  said  sum  of  £6703  5s.  would  still  remain  due  and  owing  to  him  the  Re- 
spondent William  Graham,  upon  and  by  virtue  of  the  said  judgments,  after  deducting 
the  amount  of  the  said  legacies,  at  the  end  of  one  year  after  the  death  of  the  said 
testator  William  Graham,  in  manner  above  mentioned;  and  the  Master  thereby 
further  certified,  that  upon  consideration  of  the  circumstances  thereinbefore  set 
forth,  and  of  the  evidence  laid  before  him.  it  did  not  appear  to  him  that  it  ought  [635] 
to  be  found  that  the  said  legacies  were  to  be  considered  as  having  been  adeemed,  or 
that  they  were  paid  and  satisfied,  or  that  no  interest  was  due  upon  the  said  legacies, 
or  that  the  principal  sums  thereof  should  be  set  off'  and  deducted  from  the  amount 
due  to  the  Respondent  William  (iraham.  upon  the  said  bonds  and  judgments,  as 
on  the  said  1st  day  of  December,  1791,  and  the  interest  thereafter  calculated  upon 
the  amount  which  would  then  remain  due  upon  the  said  bonds  and  judgments  after 
such  deduction  until  the  same  should  amount  to  £6703  5s. 

To  this  report  the  Respondent  William  Graham  took  six  exceptions  : — 

First  Exception.  For  that  the  said  Master  in  and  by  his  general  report  had  certified 
that  under  and  by  virtue  of  the  testator's  will  and  codicil  there  is  due  to  the  Plaintiff' 
John  Graham  Campbell  as  administrator  of  John  Campbell,  deceased,  the  principal 
sum  of  £1428  lis.  5d.  .sterling,  for  two  several  legacies  of  £1000  and  £1000  Jamaica 
currency  in  the  said  report  mentioned,  together  with  the  further  sum  of  £2067  5s.  lid. 
sterling,  for  interest  thereon,  from  the  1st  day  of  December,  1791,  being  one  year 
after  the  testator's  death,  up  to  the  11th  of  April,  1829,  the  date  of  the  said  report, 
whereas  the  said  Master  ought  to  have  certified  that  there  is  not  any  thing  due  to 
the  said  complainant  in  respect  of  the  said  two  legacies  or  either  of  them. 

Second  Exception.  For  that  the  said  Master  hath  in  and  by  the  .said  report  certified 
that  under  and  by  virtue  of  the  same  will,  and  of  an  indenture  in  the  said  report  men- 
tioned ;  there  is  also  due  to  the  said  complainant  John  Graham  Campbell  in  his 
own  right,  the  principal  sum  of  £714  5s.  8-|-d.  .sterling.  [636]  for  the  two  several  legacies 
of  £500  Jamaica  currency  in  the  said  report  also  mentioned,  together  witli  the  further 
sum  of  £1033  12s.  lid.  sterhng,  for  interest  thereon  from  the  said  1st  dav  of  December, 
1791,  the  said  several  sums  of  £1428  1  Is.  5d.,  £2067  5s.  lid.,  £714  5s.  8d.,  and  £1033 
rjs.  lid.,  making  together  the  sum  of  £5243  15s.  lid.  sterling,  whereas  the  said 
Master  ought  to  have  certified  that  there  is  not  any  thing  due  to  the  said  complainant 
in  respect  of  the  .said  two  legacies  or  either  of  them. 

Third  Exception.  For  that  the  said  Master  hath  certified  that  it  did  not  appear 
to  him  that  it  ought  to  be  found  that  the  said  legacies  are  to  be  considered  as  having 
been  adeemed,  or  that  they  were  paid  and  satisfied,  whereas  the  said  Master  ought 
to  have  found  that  the  said  legacies  are  to  be  considered  adeemed,  or  otherwise  that 
it  ought  to  be  presumed  that  the  same  were  paid  and  satisfied. 

Fourth  Exception.  For  that  the  said  Master  hath  in  and  by  the  said  report  certified 
that  it  did  not  appear  to  him  that  it  ought  to  be  found  that  no  interest  is  due  upon 
the  said  legacies,  or  that  the  principal  sums  tliereof  should  be  set  oft'  and  deducted 
from  the  amount  due  to  the  said  Defendant  upon  the  bonds  and  judgments  men- 
tioned in  the  said  report  as  on  the  1st  day  of  December  1791,  and  the  interest  there- 
after calculated  upon  the  amount  which  would  then  remain  upon  the  said  bonds 
and  judgments  after  such  deduction  made  until  the  same  should  amount  to  the  sum 
of  £6703  5s.  mentioned  in  the  .said  report  :  noi'  did  it  appear  to  him  that  althougli 
interest  is  calculated  upon  the  amount  of  the  said  legacies,  interest  also  should  be 
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in  like  manlier  ealciilnted  upon  tlie  said  sum  (it  [637]  £G70.')  5s.  down  to  the  time 
when  the  amount  of  tlie  legacies  shall  be  deducted  theietrom,  whereas  the  said  Master 
ought  to  have  certified  that  the  principal  of  the  said  legacies  of  £1000,  and  £1000 
should  be  set  ofi'  and  deducted  from  the  amount  due  to  the  said  Defendant,  upon  the 
said  bonds  and  judgments  as  in  t  he  said  report  mentioned  as  on  the  1  st  day  of  December 
1791,  and  that  interest  should  thereafter  be  calculated  upon  the  amount  remaining 
due  upon  the  bonds  and  judgments  after  such  deduction,  until  the  same  shall  amount 
to  the  sum  of  £0703  5s. 

Fifth  P^xception.  For  that  the  said  Master  hath  in  and  bj'  his  said  report  certified 
that  it  did  not  appear  to  him  that  it  ought  to  be  found  that  no  interest  is  due  upon 
the  said  legacies,  or  that  the  principal  sums  thereof  should  be  set  ofi"  and  deducted 
from  the  amount  due  to  the  said  Defendant  upon  the  bonds  and  judgment,  men- 
tioned on  the  said  report  as  on  the  1st  of  December  1791,  and  the  interest  thereafter 
calculated  upon  the  amount  which  would  then  remain  due  upon  the  said  bonds  and 
judgments  after  such  deduction,  until  the  same  should  amount  to  the  sum  of  £6703  5s. 
mentioned  in  the  said  report ;  nor  did  it  appear  to  him,  that  although  interest  is 
calculated  upon  the  amount  of  the  said  legacies,  interest  should  also  be  in  like  manner 
calculated  upon  the  said  sum  of  £0703  5s.  down  to  the  time  when  the  amount  of  the 
said  legacies  shall  be  deducted  therefrom,  whereas  the  said  Master  ought  to  have 
certified  that  the  principal  of  the  .said  legacies  of  £500  and  £500  should  be  set  ofi'  and 
deducted  from  the  amount  due  to  the  said  Defendant  upon  the  said  bonds  and  judg- 
ment as  on  the  1st  of  December  1791,  and  that  [638]  interest  should  thereafter  be 
calculated  upon  the  amount  remaining  due  upon  the  said  bonds  and  judgments  after 
such  deductions,  until  the  same  shall  amount  to  the  said  sum  of  £6703  5s. 

Sixth  Exception.  For  that  the  said  Master,  in  and  by  his  said  general  report, 
hath  calculated  and  ascertained  the  amount  or  value  in  sterling  money  of  the  four 
several  legacies  of  £1000,  £1000,  £500,  and  £500  Jamaica  currency,  and  the  interest 
thereon  respectively,  according  to  the  par  rate  of  exchange  between  Jamaica  and 
England,  and  hath  accordingly  found  that  there  is  now  due  to  the  said  John  Graham 
Campbell  for  the  aforesaid  several  legacies  of  £1000  and  £1000  Jamaica  currency, 
the  principal  sum  of  sterling  money  of  £1428  lis.  5d.,  and  for  interest  thereon  at 
the  rate  of  £4  per  cent,  per  annum,  the  sum  of  £2007  5s.  lid.  sterling,  and  that  there 
is  also  due  to  the  said  John  (jraham  Campbell  for  the  said  two  several  legacies  of  £500 
and  £500  Jamaica  currency,  the  principal  sum  in  sterling  money  of  £714  5s.  8|d. 
and  for  interest  thereon  at  the  rate  of  £4  per  cent,  per  annum,  the  sum  of  £1033 
r2s.  lid.  sterling,  whereas  the  said  Master  ought  to  have  calculated  and  ascertained 
the  amount  or  value  in  sterling  money  of  the  said  several  legacies  and  the  interest 
thereon  (if  the  said  legacies  and  any  interest  thereon  shall  be  found  payable)  at  the 
rate  or  premium  of  what  is  called  22^  per  cent,  on  the  .sterling  value  of  bills  of  exchange 
drawn  in  Jamaica  upon  persons  in  England,  which  was  the  premium  on  such  bills 
according  to  the  last  advices  received  from  Jamaica  respecting  such  premium  ;  and 
that  accordingly  the  sum  of  £583  Is.  Ojd.  is  the  sum  which  should  be  paid  in  London 
as  the  value  of,  and  to  discharge  [639]  a  sum  of  £1000  Jamaica  currency,  whereby 
the  sums  of  £1106  3s.  7d.  and  £1088  10s.  Od.,  £583  Is.  9^d..  and  £844  5s.  3d.  only, 
and  not  the  above-mentioned  sums  of  £1428  lis.  5d.,  £2007  5s.  lid.,  £714  5s.  8id., 
and  £1033  12s.  lid.  would  be  due  in  respect  of  the  principal  and  interest  of  the  said 
legacies. 

The  cause  was  heard  on  further  directions,  and  on  the  said  exceptions  in  March 
1830,  before  the  Master  of  the  Rolls,  who  ordered  that  the  first,  second,  third,  fifth 
and  sixth  exceptions  to  the  Master's  report  should  be  overruled,  and  that  the  fourth 
exception  should  be  allowed  :  and  it  was  by  the  said  order  declared  that  the  amount 
of  the  two  several  legacies  of  £1000  and  £1000  Jamaica  currency  in  the  said  Master's 
report,  certified  to  be  due  to  the  Appellant  John  Graham  Campbell  as  administrator 
of  John  Campbell,  deceased,  was  to  be  considered  as  giving  to  the  legatee  a  right  of 
retainer  as  on  the  1st  day  of  December  1791,  being  the  end  of  one  year  after  the  death 
of  the  said  William  Graham  the  testator,  to  the  amount  of  the  said  two  legacies,  out 
of  the  debt  due  by  the  said  John  Campbell,  deceased,  to  the  said  testator  William 
Graham,  upon  the  .said  bonds  on  which  the  said  judgments  were  obtained,  and  to 
be  considered  as  applied.  fir.st,  in  payment  of  the  interest,  and  the  remainder  (if  any) 
in  jiavment  of  the  principal  of  the  said  debt  :   and  that  the  account  between  tlie  parties 

1079 


VIII  BLIGH  N.  S.  CAMPBELL  V.  SANDFORD  [1834] 

to  the  said  isuit  was  to  he  computed  upon  the  principle  of  such  retainer,  and  that  it 
should  be  referred  back  to  the  Master  to  inquire  and  ascertain  what  was  due  upon 
the  said  judgments  on  the  2d  day  of  June,  1794,  when  they  were  obtained,  having 
regard  to  the  declaration  thereinbefore  con-[640]-tained  as  to  the  right  of  retainer 
in  respect  of  the  said  two  legacies  of  £1000  and  £1000  Jamaica  currency  :  and  that 
the  said  Master  was  to  compute  interest  at  the  rate  of  £5  per  cent,  per  annum,  on 
what  he  should  so  find  to  be  due  on  the  said  2d  day  of  June,  1794,  upon  the  said  judg- 
ments from  the  said  2d  day  of  June  1794,  until  the  amount  due  on  the  said  judgments, 
together  with  the  cost  therein  mentioned  shoidd  have  reached  tlie  sum  of  £6703  5s. 
sterling,  being  the  amount  of  the  penalties  of  the  said  bonds  and  of  the  said  costs 
mentioned  in  the  said  judgments  :  and  the  said  Master  was  to  compute  subsequent 
interest  at  the  rate  of  £4  per  cent,  per  annum  on  the  two  legacies  of  £500  and  £500 
Jamaica  currency  in  the  said  report  mentioned,  from  the  time  down  to  which  he 
liad  already  computed  interest  thereon,  and  that  the  amount  which  the  said  Master 
should  find  to  be  due  for  principal  and  intere.st  of  the  said  two  legacies  of  £500  and 
£500  Jamaica  currency  should  be  set  off  against  the  said  sum  of  £0703  5s.  the  amount 
of  the  penalties  of  the  said  bonds  and  costs  as  aforesaid,  and  the  remainder  of  the 
said  sum  of  £6703  5s.  after  such  set  ofF  as  aforesaid  should  be  considered  and  taken 
as  the  debt  due  by  the  estate  of  the  said  John  Campbell,  deceased,  to  the  estate  of 
the  said  testator  William  Graham,  upon  the  said  judgments  after  such  retainer  and 
set  off.  in  satisfaction  of  the  said  four  legacies  of  £1000,  £1000,  £500.  and  £500  as 
thereinbefore  directed. 

From  this  order,  the  Appellant  John  Graham  Campbell  jjresented  his  petition 
of  appeal  to  the  Lord  Chancellor,  complaining  of  the  allowance  of  the  fourth  exception, 
and  the  directions  consequential  thereon,  and  praying  to  liave  the  order  of  [641] 
the  8th  day  of  March  1830,  varied  accordingly.  The  Respondent  William  Graliam 
also  presented  his  petition  of  appeal  to  the  Lord  Chancellor  from  the  said  order  of 
the  8th  day  of  March  1830,  stating  therein  as  his  grounds  of  complaint,  that  the 
second  and  sixth  exceptions  ought  to  have  been  allowed  :  and  that  it  ought  to  have 
been  declared  that  there  was  not  any  thing  due  in  respect  of  the  two  legacies  of  £500 
and  £500,  or  either  of  them,  but  that  the  same  must  be  presumed  to  have  been  paid 
and  satisfied  ;  or  if  the  same  were  not  to  be  presumed  to  have  been  paid  and  satisfied, 
then  that  the  amount  or  value  thereof,  and  of  the  interest  thereon,  ought  to  have 
been  calculated  and  ascertained  at  the  rate  of  what  is  called  22|-  per  cent,  on  tlie  sterling 
value  of  bills  of  exchange  drawn  in  Jamaica  upon  persons  in  England,  which  was 
the  premium  upon  such  bills  according  to  the  last  advices  received  from  Jamaica 
previous  to  the  date  of  the  said  Master's  report. 

Both  the  petitions  of  appeal  were  heard  before  the  Lord  Chancellor  in  1831  ;  and 
on  the  23d  of  August  1831,  his  Lordship  made  an  order  on  the  petition  of  the  Appellant, 
that  the  decretal  order,  dated  the  8th  day  of  March  1830,  should  be  affirmed  :  and 
on  the  petition  of  appeal  of  the  Respondent  William  Graham,  it  was  declared  that 
the  two  legacies  of  £500  and  £500  Jamaica  currency  must  be  presumed  to  have  been 
paid  and  satisfied,  and  the  said  order  of  the  8th  of  March  1830,  as  to  the  said  legacies 
of  £500  and  £500  Jamaica  currency  and  interest,  was  reversed  :  and  it  was  ordered 
that  the  sum  of  £1780  5s.  Gd.  being  the  amount  which  was  under  or  by  virtue  of 
the  said  last-mentioned  order  set  off,  or  deducted  by  the  [642]  Master  by  his  report, 
bearing  date  the  29th  day  of  May  1830,  for  principal  and  interest  of  the  said  last 
mentioned  legacies  from  the  debt  therein  appearing  to  be  due  by  the  estate  of  the 
said  John  Campbell,  deceased,  to  tlie  estate  of  the  said  testator  William  Graham, 
was  to  be  considered  and  taken  as  further  part  of  the  said  debt. 

From  this  order  of  the  Lord  Chancellor  this  appeal  was  presented  ;  but  before 
any  further  proceedings  were  had,  the  Respondent  William  Graham  died,  and  there- 
upon letters  of  administration  of  the  personal  estate  and  effects  of  the  testator 
William  Graham,  left  unadministered  by  the  Respondent  William  Graham,  with 
the  said  will  and  codicils  annexed,  were  granted  to  the  Respondent  Erskine  Douglas 
Sandford  by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,'  and  the  last- 
named  Respondent  thereby  became  the  personal  representative  of  the  testator  William 
Graliam. 

On  the  19th  of  March,  1832,  the  last-named  Respondent  presented  his  petition 
to  the  House,  praying  that  the  appeal  might  be  revived  against  him  as  the  personal 
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representative  of  tlie  testator  William  Graham,  in  the  place  and  stead  of  tlic  late 
Respondent  William  Graham,  wliich  was  ordered  accordingly. 

For  the  Appellant,  Sir  J.  Scarlett  and  Mr.  Tinney. 

(July  IG.)  Time  in  this  case  is  no  bar  to  the  claim.  No  bonds  were  in  existence 
at  the  date  of  the  will  ;  and  if  it  applies  to  funds  upon  a  future  contemplated  loan  it 
mu.st  mean  that  the  legacies  should  be  paid  when  the  bonds  were  paid. 

The  delay  of  the  claim  is  accounted  for  by  the  absence  of  the  parties.  From  1791 
they  were  in  [643]  England,  where  there  were  no  assets  and  no  administration  until 
1821,  when  it  was  taken  only  for  the  purpose  of  recovering  the  debt  owing  upon 
the  bonds.  These  circumstances  rebut  the  presumption  of  payment.  As  to  the 
legacies  assigned  to  the  Appellant  the  chief  consideration  must  have  been  natural  love 
and  affection.  There  is  better  ground  to  presume  the  debt  satisfied  than  the  legacies. 
The  question  as  to  rate  of  exchange  cannot  arise.  The  funds  and  the  parties  are  here, 
and  the  legacies  are  not  charged  upon  funds  in  Jamaica.  In  Jones  r.  Turberville,* 
where  satisfaction  was  presmned,  the  bill  was  filed  by  the  second  luisband  of  the  legatee, 
a  strong  ground  for  the  presumption,  which  clearly  distinguishes  that  case  as  peculiar. 
In  Pickering  r.  Lord  Stamford t  the  claim  was  by  next  of  kin;  there  was  a  lapse 
of  35  years,  yet  the  claim  was  established  and  an  account  decreed.  In  that  case  many 
of  tlie  parties  were  dead  ;  here  they  are  alive  and  can  be  examined.  No  receipts  are 
produced  nor  is  it  pretended  that  any  were  ever  given.  These  facts  are  sufficient 
to  rebut  or  rather  exclude  presumption  of  payment.  A  Court  of  Equity  is  not  bound 
by  tlie  rule  of  the  Statute  of  Limitations,  and  adopting  the  principle  it  must  adopt 
the  exceptions  of  the  statute. 

This  is  not  the  case  of  a  peremptory  bar  by  statute  or  any  positive  rule  of  law, 
but  a  question  of  presumption  from  length  of  time,  which  may  be  rebutted  by  circum- 
stances accounting  for  delay  of  claim.  In  this  case  there  was  a  doubt  as  to  legacy 
itself  being  made  payable  out  of  bonds  not  proved  to  be  in  existence — at  all  [644]  events 
jjayable  out  of  a  debt,  the  claimants  being  absent  from  the  place  whei'e  the  assets 
were  distributable,  there  being  no  representative  in  Europe  who  might  be  sued,  and 
the  effect  of  a  suit  being  to  bring  a  counter-demand  upon  the  nejihew  of  the  claimants, 
whom  they  desired  to  protect  :  the  one  party  being  equally  negligent  in  suing  upon 
the  judgments  as  the  other  in  suing  for  the  legacy.  Under  these  peculiar  circum- 
stances, a  delay  of  suit  cannot  reasonably  ground  a  presumption  of  payment. 

This  is  not  the  case  of  a  peremptory  bar  by  law,  but  a  question  of  presumption, 
which  is  rebutted  by  the  state  of  circumstances.  It  is  not  a  case  of  creditors,  who 
might  have  sued  in  Jamaica  ;  but  of  legacies  payable  out  of  bond  debts,  claimable 
against  the  legatee,  and  who  was  out  of  the  jurisdiction  where  alone  the  assets  and 
the  representative  was  to  be  found.  In  cases  of  presumption  equity  will  consider 
all  the  probabilities.  Here  are  ample  grounds  for  delay  ;  and  activity  of  suit  by 
legatees  against  executors  is  rather  to  be  dejirecated  than  encouraged.  The  assign- 
ment of  1818  must  have  been  made  under  a  conviction  that  the  legacies  were  not 
paid.  It  was  made  by  aunts  to  their  nephew,  not  to  cheat  him  of  the  consideration 
money,  knowing  the  legacies  to  have  been  paid,  but  to  operate  as  a  set-off'  against 
the  judgments  aiid  protect  him.  Under  all  the  circumstances  an  omission  to  sue 
can  never  be  held  to  furnish  a  presumption  of  payment. 

Upon  the  question  of  currency  there  is  no  appeal ;  but  if  the  legacies  are  held 
not  to  be  adeemed  and  to  be  payable,  there  must  be  a  further  inquiry  upon  that  point. 

[645]  For  the  Respondents,  Mr.  Knight  and  Mr.  Simpkinson. 

The  question  of  currency  cannot  be  disposed  of  here.  As  to  presumption,  what 
ever  its  nature  may  be,  it  must  be  admitted  that  it  is  applicable  to  a  legacy.  The 
rule  is  settled,  that  upon  default  of  claim  for  twenty  years  without  excuse,  courts 
of  equity  presume  satisfaction.!  The  limit  of  time  is  fixed,  and  nothing  farther 
can  be  allowed.  Courts  of  equity  have  acted  upon  presumption  after  six  or  ten  years' 
laches.  Here  is  a  presumption  of  payment  against  the  Plaintiff',  grounded  upon  a 
lapse  of  thirty  years,  and  the  right  is  gone  unless  there  are  circumstances  to  rebut 
that  presumption.    It  appearing  that  the  testator  died  in  1790,  the  burden  is  thrown 

■*  2  Ves.  Jun.  11.  t2Ves.  581.      See  Astrey's  case,  2  Freem.  55. 

I  Montresor  r.  Williams.  Roper  on  Legacies  by  White  702.  ;  and  see  3  &  4  W. 
4.  c.  .^2. 
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upon  the  claiiniuit  to  get  rid  of  the  effect  of  delay.  Here  the  youngest  of  the,  ladles 
attained  the  age  of  sixteen  in  the  year  ITT-t.  She  was  therefore  thirty-two  at  the 
time  of  the  testator's  death.  Both  of  the  hidies  who  were  the  legatees  were  boi'n  in 
Jamaica,  and  there  domiciled  at  the  death  of  tlie  testator,  in  the  country  of  the  testator, 
of  the  will,  the  legacy,  and  of  the  assets. 

The  testator  died  in  Scotland,  but  possessed  of  considerable  property  in  Jamaica. 
The  will  was  proved  in  Jamaica  in  1791.  It  is  assumed  in  argument  that  both  ladies 
had  left  Jamaica  before  the  death  of  the  testator  ;  but  there  is  no  proof  of  that  being 
the  fact,  and  if  it  be  left  in  doubt,  the  presumption  is  against  those  on  whom  the  burden 
lies. 

When  John  Campbell  left  Jamaica  does  not  appear,  except  that  it  is  stated  to  have 
been  in  or  about  the  year  1790,  which  might  be  in  1791  ;  [646]  but  it  was  for  the 
Appellants  to  make  this  clear  :  they  should  not  leave  it  obscure  ;  and  it  is  purposely 
left  in  doubt,  by  the  phrase,  "  in  or  about  1790.'  The  assignment  is  a  very  suspicious 
circumstance  :  it  is  dated  on  the  l-lth  of  December,  1818,  just  at  time  when  the  claim 
on  John  Campbell  for  the  bond  was  in  agitation.  The  bill  for  the  bond  debts  was 
in  August,  1819.  It  is  probable  that  John  Campbell,  by  means  of  the  assignment, 
wanted  to  furnish  himself  with  a  defence.  As  to  consideration,  if  there  be  any,  it 
is  usually  endorsed  upon  the  deed.  Where  is  it  '1  The  sum  of  £25  was  probably 
inserted  merely  in  order  to  bolster  up  the  case. 

The  Lord  Chancellor. — They  might  as  well  have  put  in  £250. 

Mr.  Knight. — The  stamp  would  then  have  been  a  consideration.  Supposing  the 
fact  proved,  that  the  parties  were  not  in  Jamaica,  what  sliould  prevent  their  suing 
them  for  their  legacies  1  It  is  said  that  by  the  law  of  Jamaica  they  are  not  bound  ; 
but  there  is  no  evidence  of  such  a  law.  The  excuse  for  not  proceeding  is.  that  there 
was  no  representative  in  England,  but  the  domicile  of  the  assets  was  in  Jamaica,  and 
they  might  have  obtained  administration  here.  Courts  of  Equity  do  not  act  by  analogy 
to  the  statute  of  hmitations,  but  by  indej^endent  rules  of  their  own,  which  existed 
long  before  the  statute,  and  were  adopted  for  the  repression  of  stale  demands  and 
to  maintain  the  peace  of  families.  If  the  statute  furnished  the  rule,  cases  by  analogy 
to  writs  of  right  would  extend  the  equity  to  sixty  years.  But  twenty  years  has  been 
estabhshed  as  a  positive  rule,  lately  applied  and  confirmed  in  Cholmondeley  v.  Clinton.* 
The  doctrine  [647]  and  principle  of  the  rule  appears  in  many  cases  :  Smith  v.  Clay,t 
Chalmer  v.  Bradley,|  Jones  v.  Turberville,S  Herey  v.  Dinwoody.||  One  authority, 
Foster  p.  Hodgson,il  not  cited  below,  shews  that  the  defence  against  a  claim  from  lapse 
of  time  may  be  made  by  demurrer.  Here  the  demand  is  made  after  thirty  years, 
and  there  is  no  satisfactory  explanation. 

The  judgment  in  the  court  below  is  founded  upon  conjectures.  As  to  one  fact 
the  Master  of  the  Rolls,  says,  "  it  may  not  unnaturally  be  presumed,"  and  that  it "  seems 
"  very  possilile  that  there  were  no  assets  forthcoming."  These  facts  are  material 
to  found  the  judgment,  and  are  not  proved  but  assumed. 

The  Lord  Chancellor,  in  the  course,  and  at  the  conclusion  of  the  argument,  made 
the  following  observations  : — 

The  main  question  before  me  was  that  of  set-ofF.  Tlie  other  questions  turn  • 
upon  presumption  and  satisfaction.  The  question — in  what  currency  the  legacy 
was  to  be  paid — I  was  not  called  upon  to  decide,  as  I  held  it  was  to  be  paid  in  no 
currency.  I  had  no  doubt  upon  the  principles  of  law  ;  the  only  doubt  was  upon 
their  application  to  the  facts  of  the  case.  What  I  have  now  chiefly  to  consider  is, 
whether  or  not  there  was  in  existence  during  the  time  in  question  a  party,  ralens 
agere.  as  the  Civilians  say,  so  as  to  ground  the  argument  of  acquiescence. 

With  respect  to  the  boundary  line  as  to  lajise  of  time  it  is  various  in  the  cases  whicli 
have  occurred  in  equity.  Can  1  say,  according  to  the  authorities,  [648]  that  twenty- 
seven  years'  default  of  claim  is  not  sufficient  to  ground  tlie  presumption  ?  Courts 
have  in  other  cases  adopted  periods  for  presuming  satisfaction,  and  for  otherwise 
excluding  claims.  A  period  was  fixed  by  courts  of  law  in  the  cases  of  quo  warranto  : 
and  the  same  was  afterwards  adopted  in  Mr.  Fox's  bill.**    The  period  of  limitation 

*  4  Bli.  0.  S.,  p.  1.  t  .3  B.  &  0.  C.  (539.  ;  Amb.  645. 

t  1  J-  &  W.  G3.  S  2  Ves.  J.  11. 

II  Ibid.  87.  H  19  Ves.  18.5.  **  32  Geo.  3.  c.  58. 
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which  tlir  statute  of  W.  .'!.*  had  fixed  t'(ir  jiidgineut;;,  was  by  the  ctmrts  applied  In 
other  specialties,  viz.  bonds  ;  though  that  nuuiber  of  years  was  not  always  reipiired  ; 
for  Lord  Mansfield  left  a  case  to  the  jury  after  eighteen  years.  But  no  doubt  twenty 
years  was  the  common  period,  as  it  now  is  the  statutory  time. 

The  first  point,  as  to  set-ofF,  is  out  of  the  question.  The  point  as  to  currency  is 
not  a  subject  of  appeal.  The  only  remaining  question  is,  whether  a  lapse  of  twenty- 
seven  years,  under  the  circumstances  of  this  case,  is  sufticient  to  warrant  a  court  of 
equity  to  presume  satisfaction.  The  delay  of  claim  does  not  appear  to  be  sufficiently 
accounted  for.  It  is  ai'gued  that  in  a  principal  authority  on  this  juiint  forty  years 
was  the  time  relied  on.  There  is  no  limit  of  time  rigidly  fixed.  Twenty  years'  delay 
of  claim  unexplained  has  generally  been  considered  as  the  limit.  'J'his  question  of 
time,  as  regards  the  facts  of  this  case,  is  the  only  one  which  has  raised  doubts  in  niv 
mind  ;  and  those  doubts  have  been  increased  by  the  powerful  arguments  of  the  counsel 
for  the  Appellant ;  and  upon  that  I  will  take  time  to  consider. 

The  late  act  has  settled  periods  of  limitation  in  other  cases,  but  there  is  none  fixed 
with  respect  to  a  legacy.  80  far  from  leaning  with  favour  to  the  [649]  judgment, 
1  feel  everj'  disposition  to  correct  it,  if  it  had  laid  down  the  law  erroneously,  for  1  should 
be  sorry  to  be  recorded  as  one  who  had  tainted  the  pure  stream  of  judicial  decision, 
and  introduced  error  into  the  law.  But  the  learned  counsel  for  the  Appellants  have 
abandoned  all  objection  to  the  principles  of  law  assumed  by  the  judgment,  and  con- 
fined themselves  entirely  to  the  question  of  fact. 

(Aug.  V2.)  The  Lord  Chancellor. — This  was  originally  an  appeal  from  a  judgment 
of  the  Master  of  the  Rolls  on  three  exceptions  to  the  Master's  report.  Upon  the 
matter  of  the  first  exception,  respecting  the  mode  of  taking  the  account  and  the  set- 
oft",  and  upon  the  third  exception  as  to  the  currency,  1  saw  no  reason  upon  argument 
to  differ  from  him.  The  second  exception,  which  raised  the  question  of  presumption 
of  payment,  was  the  most  material.  As  to  that  question  I  differed  from  the  Master 
of  the  Rolls  upon  the  ground,  not  of  fact,  but  of  law,  founded  upon  the  lapse  of  time 
without  claim,  which  the  Master  of  the  Rolls  held  to  be  no  bar  to  the  claim.  That 
length  of  time  constitutes  a  bar,  in  the  legal  sense  of  the  word,  I  never  considered  ; 
but  that  in  a  question  of  equity  it  is  to  be  taken  into  the  account,  that  the  laches  of 
the  clainiant  must  prejudice  his  claim  ;  that  a  party  who,  by  the  delay,  has  been 
lulled  into  a  belief  that  no  claim  exists,  and  has  arranged  his  affairs  upon  that  supposi- 
tion is  to  be  protected,  are  propositions  and  doctrines  of  equity  so  clear  as  not  to  admit 
of  doubt,  and  to  be  applied  with  less  sci'uple  in  this  case  where  the  claimant  is  not 
the  original  legatee,  but  the  assignee  of  a  legacy  which  he  bouglit  for  a  small  fraction 
of  four  or  five  [650]  per  cent,  of  its  value.  Since  the  case  has  been  argued  I  have 
referred  to  all  the  authorities,  and  satisfied  myself  on  all  the  questions  raised  in  the 
targument.  I  have  resorted  to  my  note  of  the  case  argued  before  me  in  the  Court 
of  Chancery,  and  the  printed  report,  and  have  now  a  distinct  recollection  that  my 
opinion  was  fully  made  up,  both  on  the  fact  and  the  law.  If  upon  reconsideration 
of  the  doctrines  of  equity  applicable  to  the  case  I  could  have  convinced  myself  that 
1  had  erred  in  the  opinion  which  I  then  formed,  I  should  have  been  most  desirous 
to  correct  an  error  which  1  should  have  been  the  cause  of  introducing  into  the  law  ; 
but  tlie  doctrines  are  not  now  questioned  by  the  Ajipellant. 

In  the.se  circumstances  I  submit  to  your  Lordships  that  the  judgment  below  ought 
to  be  affirmed.  I  do  not  recommend  that  the  costs  of  the  appeal  should  be  given, 
except  as  to  the  part  of  the  exception  relating  to  the  questions  abandoned  at  the  bar. 
If  the  costs  on  that  exception  can  be  separated  and  ascertained,  I  should  be  disposed 
to  give  those  costs. 

Judgment  affirmed. 

*  10  &  11  W.  ;J.  c.  U. 
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[651]  ENGLAND. 

king's  bench  and  exchequer  chamber. 

William  Marsh,  Josias  Henry  Stracey,  and  George  Edward  Graham, — 
Plaintiffs;  Ann  Keating, — Defendant  [1834]. 

[Mews'  Dig.  iii.  1587 ;  iv.  1306 ;  x.  542  ;  xi.  1060.  S.C.  2  CI.  &  F.  250  :  1  Scott,  5  ; 
1  Bing.  N.  C.  198  ;  and  see  1  xMont.  &  Ayr.  582,  592.  Followed  in  Beid  v.  Riqhy 
d;  Co.,  [1894]  2  Q,  B.  40.] 

K.,  a  customer  of  il.  &  Co.,  Bankers,  with  whom  she  kept  can  account,  gave 
a  power  of  attorney  to  the  partners  to  receive  the  dividends  upon  her 
stock  in  the  government  securities;  under  this  power  the  dividends  were 
at  different  times  received  by  M.  and  F.,  two  of  the  partners.  In  1824, 
under  a  power  of  attorney  forged  by  F.,  £9000,  three  per  cent,  reduced 
annuities,  part  of  the  stock  of  K.,  was  sold  for  £6000  13s.  2d.,  and  trans- 
ferred in  the  Bank  books  to  T.,  who  had  other  stock  of  the  same  kind. 
Half  of  the  commission  upon  this  transfer  was  paid  by  the  broker  to  M. 
and  Co.  The  proceeds  of  the  stock  thus  sold  were  paid  into  the  house 
of  M.  S.  and  Co.  (city  bankers)  to  the  account  of  M.  and  Co.  ;  and  entered 
in  a  pass-book,  which  from  time  to  time  was  sent  to  M.  and  Co.  After 
the  transfer  several  balances  were  struck  between  the  city  bankers  and 
M.  and  Co.  In  1825,  F.  being  indicted  for  other  forgeries,  was  convicted 
and  executed.  No  indictment  was  ever  preferred  against  him  for  the 
forgery  in  question.  Upon  these  facts,  found  by  special  verdict,  it  was 
held  that  K.,  in  an  action  brought  against  M.  and  the  surviving  partners 
of  the  firm  of  M.  and  Co.  for  tlie  proceeds  of  the  sale  of  the  stock,  as  money 
had  and  received  to  her  use,  was  entitled  to  recover. 

This  was  a  writ  of  error,  brought  in  the  names  of  William  Marsli,  Josias  Henry 
Stracey.  and  [652]  George  Edward  Graham  (the  Defendants  below),  on  the  affirmance 
by  the  Court  of  Exchequer  Chamber  of  a  judgment  in  the  Court  of  King's  Bench, 
in  an  action  by  Ann  Keating  (the  Plaintiff  below),  against  the  said  William  Marsh, 
Josias  Henry  Stracey,  and  George  Edward  Graham,  for  money  had  and  received  by 
the  said  William  Marsh,  Josias  Henry  Stracey,  and  George  Edward  Graham,  to  and 
for  the  use  of  the  said  Ann  Keating  ;  such  action  having  been  brought,  and  a  special 
verdict  taken  therein  by  consent,  and  judgment  also  having  been  entered  up  without 
argument  against  the  said  William  Marsh,  Josias  Henry  Stracey,  and  George  Edward 
Graham,  the  Defendants  in  the  said  action  in  the  said  Courts  of  King's  Bench  and 
Exchequer  Chamber,  for  the  purpose  of  the  same  being  brought  by  writ  of  error  before 
the  House  of  Lords.  This  was  directed  to  be  done  by  a  certain  order  made  by  the 
Lord  Chancellor  in  the  matter  of  the  said  WiUiam  Marsh,  Josias  Henry  Stracey,  Henry 
Fauntleroy,  and  George  Edward  Graham,  bankrupts,  bearing  date  the  12th  day  of 
May,  1831,  upon  two  several  petitions  presented  to  his  Lordship  by  the  assignees  of 
the  said  bankrupts  ;  by  one  of  which  petitions  the  said  assignees  prayed  (among  other 
things),  that  the  proof  of  debt  made  by  the  said  Mrs.  Ann  Keating,  under  the  commis- 
sions against  the  .said  bankrupts,  might  be  expunged  ;  and  by  the  other  of  the  said 
petitions,  they  prayed  to  be  permitted  to  file  a  bill  in  tlie  High  Court  of  Chancery, 
to  expunge  the  said  proof  ;  and  that,  in  the  mean  time,  certain  other  petitions,  which 
they  had  presented  to  his  Lordship  for  expunging  other  hke  debts,  might  lie  ordered 
to  stand  over  until  a  final  decision  .should  have  been  given  in  the  said  [653]  suit  so 
to  be  instituted.  Upon  which  two  petitions  his  Lordship,  on  the  12th  of  May,  1831. 
made  the  following  order  : — 

"  I  do  order,  that  for  the  purpose  of  trying  the  question  whether  the  said  bankrupts 
"  were,  at  and  liefore  the  date  and  issuing  forth  of  the  said  joint  and  separate  com- 
"  missions,  and  still  are,  justly  and  truly  indebted  to  the  said  Ann  Keating,  in  any 
"  and  what  sum  of  money,  an  action  be  forthwith  brought,  by  or  in  the  name  of  the 
"  said  .\nn  Keating,  against  the  said  William  Marsh,  Josias  Heiirv  StT-aeev,  and  Ceorge 
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"  P^dwaril  Oraham,  in  his  Majesty's  Court  of  King's  Beneli,  for  money  had  and  received 

■  by  the  said  bankrupts,  to  and  for  the  use  of  tlic  said  Ann  Keating,  and  that  a  speeial 
"  verdict  be  taken  in  such  action  by  consent  on  a  statement  of  facts,  to  be  settled  and 

■  certified  by  me  in  case  the  parties  differ  about  the  same ;  and  that  the  Defendants 
"  in  the  said  action  do  consent  to  judgment  being  entered  up  in  the  said  court,  and 
"  in  the  Court  of  Error,  for  the  said  Plaintiff,  for  the  purpose  of  the  same  being  carried 
"  by  writ  of  error  before  the  House  of  Lords,  sucli  judgment  therefore  to  be  without 
"  prejudice  to  the  rights  and  case  of  the  said  Defendants.  And  I  do  order,  that  the 
"  said  action  be  carried  by  writ  of  error  before  the  House  of  Lords  accordingly.  And 
"  1  do  further  order,  that  the  said  petitions  herein  set  forth,  and  also  the  said  four 

■  other  petitions  in  this  matter  therein  referred  to,  do  stand  over  generally,  with  liberty 
"  to  either  of  the  parties  thereto  respectively  to  make  such  application  thereon  to  this 
"  Court  as  they  shall  be  advised.  And  I  do  further  order,  that  the  [654]  sum  of 
"  £95,559  8s.  Id.,  being  the  amount  of  dividends  declared  upon  this  and  former 

■  days  in  respect  of  the  said  proof  made  by  the  said  Ann  Keating,  and  also  in  respect 
■'  of  the  several  other  proofs  made  under  the  said  commission,  by  creditors  in  respect 

■  of  the  proceeds  of  stock  sold  under  powers  of  attorney,  alleged  to  have  been  forged, 
"  be  invested  by  the  assignees,  under  the  said  joint  commission,  in  the  purchase  of 
"  exchequer  bills  in  their  names,  and  deposited  with  Messrs.  Coutts  and  Company, 
"  bankers,  and  that  the  interest  thereon  be  accumulated  to  abide  the  further  order 
"  of  this  Court,  as  to  the  disposition  of  the  principal  in  respect  whereof  the  same  shall 

"  have  accrued,  and  then  do  follow  such  principal."  • 

An  action  of  assumpsit  was  accordingly  brought  by  Mrs.  Keiiting,  and  the  declara- 
tion therein  contained  merely  the  common  count  for  money  had  and  received  by  the 
Defendants,  to  and  for  the  use  of  the  Plaintiff.  To  which  declaration  the  Defendants 
pleaded  the  general  issue.  The  cause  was  set  down  for  trial  at  the  London  sittings 
after  Hilary  Term,  18;32,  and  the  following  special  veidict,  which  had  been  previously 
settled  under  the  order  of  the  Lord  Chancellor,  was  then  found  by  consent : — 

"  Afterwards,  that  is  to  say,  on  the  day  and  year,  and  at  the  place  within  mentioned, 
"  before  the  Chief  Justice  within  named,  come  as  well  the  within-named  Plaintiff 
"  as  the  within-named  Defendants,  by  their  respective  attorneys  within  mentioned, 
"  and  the  jurors  of  the  jury,  whereof  mention  is  within  made,  being  summoned,  also 
'■  [655]  come,  who,  to  speak  the  truth  of  the  matters  within  contained,  being  chosen, 
"  tried,  and  sworn,  say  upon  their  oath,  that  on  tlie  10th  day  of  October,  in  the  year 
"  of  our  Lord  LSI  9,  there  was  standing  in  the  books  of  the  witliin-named  governor 
"  and  company  of  the  Bank  of  England,  in  the  name  of  the  within-named  Plaintiff', 
"  the  sum  of  £1 2,000,  interest  or  share  in  the  joint  stock  called  reduced  three  per  cent. 
''  annuities,  transferable  at  the  said  Bank  of  England  ;  and  the  jurors  aforesaid,  upon 
"  their  oath  aforesaid,  further  say,  that  the  accounts  of  the  proprietors  of  the  said  stock 
"  called  reduced  three  per  cent,  annuities,  are  kept  in  certain  books  of  the  governor 
"  and  company  of  the  Bank  of  England  called  ledgers,  and  that  accounts  are  entered 
"  in  the  form  of  debtor  and  creditor  accounts  in  the  said  ledgers,  of  the  whole  amount 
'■  of  the  said  stock  called  reduced  three  per  cent,  annuities,  in  which  accounts  the  sums 
"  either  subscribed  or  transferred  to  individuals  are  stated  as  items  to  their  credit 
"  on  the  one  side  of  the  account,  and  on  the  other  side  of  the  account  they  are 
"  debited  with  all  sums  transferred  from  their  names  ;  and  that  certain  other  books 
"  are  kept  by  the  said  governor  and  company  of  the  Bank  of  England,  in  which  are 
"  entered  transfers  of  the  said  stock  called  reduced  three  per  cent,  annuities,  from 
"  time  to  time,  purporting  to  be  signed  by  the  pai-ties  transferring  the  same,  or  their 
"  attorney,  lawfully  authorized.  That  upon  production  of  the  transfer  books,  the 
"  clerks  of  the  said  governor  and  company  of  the  Bank  of  England,  who  keep  the 
"  ledgers,  enter  the  sums  transferred  to  the  credit  of  the  persons  [656]  to  whom  (the 
"  transfers  are  made  in  the  ledgers,  by  adding  those  sums  to  their  accounts,  if  they 
"  already  have  any,  or  by  opening  new  accounts  with  such  persons,  if  they  have 
"  not  already  accounts  in  such  ledgers.  That  no  entries  in  the  ledgers  are  made 
"  without  the  authority  of  the  entries  which  are  made  in  the  transfer  books  ;  but  that, 
'■  upon  the  production  of  such  entries  in  the  transfer  books,  the  entries  are  made  in 
"  the  ledgers  immediately,  withoutj^further  inquiry  as  to  the  genuineness  thereof. 
"  And  that  any  person  on  whose  account  any  sum  of  stock  apjiears  in  such  ledger,  is 
"  permitted  at  any  time,  on  application  at  the  Bank  of  England,  to  transfer  the  same,  or 
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;iny  part  thereof,  at  his  discretion.  And  the  jurors  aforesaid  upon  their  oath  aforesaid, 
fui-tlier  say,  that  the  accounts  are  balanced  twice  a  year,  for  the  purpose  of  making 
out  dividends,  and  tliat  the  aggregate  ;iniount  of  the  balances  form  the  aggregate 
of  the  said  stock  called  reduced  three  per  cent,  annuities,  and  that  such  aggregate 
amount  is  transmitted  half  yearly  to  the  audit  office  of  the  excheciuer,  for  the  purpose 
of  ascertaining  the  amou  nt  which  will  be  wanted  for  dividends,  and  that  the  dividend.s 
are  calculated  on  the  balance  so  ascertained.  That  an  account  is  also  once  a  year 
transmitted  to  the  audit  ofHce  of  the  exchequer,  which  contains  the  names  of  all 
persons  who  appear,  by  the  books  kept  at  the  bank  as  afore.said,  to  be  the  proprietors 
of  any  part  of  the  said  annuities.  That  the  dividends  are  paid  twice  a  year  to  the 
holders  of  dividend  warrants,  which  are  made  out  from  the  ledgers  in  the  names 
of  the  persons  who  appear  [657]  by  the  ledgers  to  be  entitled  thereto.  And  the 
jurors  aforesaid,  upon  their  oath  afore.said,  further  say,  that  the  within-named 
William  Marsh  received  the  dividends  which  became  due  in  respect  of  the  said  sum 
of  £12,000,  in  the  said  stock  called  reduced  three  per  cent,  annuities,  in  the  month 
of  October,  1819,  under  and  by  virtue  of  a  power  of  attorney,  dated  the  7th  June, 
1803,  from  the  within-named  Plaintiff  to  the  said  William  Marsh,  Sir  James  Sibbald, 
baronet,  Josias  Henry  Stracey,  and  William  Fanntleroy,  being  the  persons  at  the  date 
thereof  composing  the  firm  of  Marsh,  Sibbald,  and  Company,  and  paid  them  to 
the  house  of  Marsh  and  Company,  bankers,  in  Berners  Street,  to  the  account  of 
the  Plaintiff',  who  had  a  banking  account  with  the  said  house.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that  on  the  '29th  day  of  December, 
in  the  year  of  our  Lord  1819,  an  entry  was  made  in  one  of  the  transfer  books  of 
the  said  governor  and  company  of  the  Bank  of  England,  purporting  to  be  a  transfer 
under  a  power  of  attorney,  purpoiting  to  be  granted  by  the  said  Plaintiff  to  the 
said  William  Marsh,  Josias  Henry  Stracey,  George  Edward  Graham,  and  Henry 
Fauntleroy,  the  persons  vt-ho.  at  the  date  thereof,  composed  the  firm  of  Marsh  and 
Company,  jointly,  and  each  of  them  severally,  of  an  interest  or  share  in  the  said 
stock  called  reduced  three  per  cent,  annuities,  which  entry  i.s  as  follows  : — 
[658]  "  '  No.  Reduced  £.3  per  cent,  aiuuiities. 
"  '  I,  Ann  Keating,  of  Chingford  Hatch,  widow,  this  29th  day  of 
'  December,  in  the  year  of  our  Lord  1819,  do  assign  and  transfer 
'  £9000  of  my  interest  or  share  in  tlie  capital  or  joint  stock  of  re- 
'  duced  three  pounds  per  cent,  annuities,  consolidated  by  acts  of 
'  parliament  of  the  2-5  and  26  Geo.  II.,  and  5  and  21  Geo.  III.,  and 
'  by  other  subsequent  acts,  charged  on  the  sinking  fund,  transferable  \  £  s.  d. 
'  at  the  Bank  of  England,  together  with  the  propoitionate  annuity  /9000  0  0 
'  attending  the  same,  unto  William  Brackstone  Tarbutt,  of  the  Stock 
'  Exchange,  gentleman,    his  executors,  administrators,  or  assigns. 

"  '  Witness  Tiiy  hand, 
:  "  '  W.  !Marsh  and  H.  Fauntleroy,  attornies. 

(Signed)       "  H.  Fauntleroy,  attorney  to  A.  Keating. 
"  '  Witness,  M.  Harley. 
"  '  I  do  freely  and  voluntarily  accept  the  above  interest  or  share  transferred 
"  '  to  Witness,  .' 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  power 
"  of  attorney  under  which  the  said  entry  was  made,  was  not  executed  by  the  within- 
"  named  Plaintiff,  but  that  the  signature  to  the  said  power  of  attorney,  purporting 
"  to  be  the  signature  of  the  said  Plaintiff.  [659]  was  forged  by  the  said  Henry  Fauntle- 
"  roy,  and  that  the  said  Henry  Fauntleroy  had  not  any  authority  from  the  said  Plaintiff' 
"  to  make  any  such  transfer  ;  and  that  the  said  Plaintiff"  did  not  ever  authorize  or 
"  reque.st  the  within-named  governor  and  company  to  make  any  transfer  of  the  said 
"  sum  of  £9000  in  the  said  stock,  or  any  part  thereof.  And  the  jurors  aforesaid. 
"  upon  their  oath  aforesaid,  further  say,  that  in  consequence  of  such  entry  in  the 
"  transfer  book,  an  entry  was  made  in  one  of  the  ledgers  of  the  within-named  governor 
"and  company  of  the  Bank  of  England,  by  which  the  within-named  Plaintiff  was 
"  debited  with  the  said  sum  of  £9000,  reduced  three  per  cent,  annuities,  and  credit 
"  was  given  to  the  said  William  Brackstone  Tarbutt,  for  the  sum  of  £9000  in  the  said 
"  stock,  and  that  from  that  time  the  said  Plaintiff  ceased  to  have  credit  for  the  said 
"  sum  of  reduced  three  per  cent,  annuities  in  the  said  ledger  ;  and  that  on  or  about 
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"  the  11th  day  of  Januarv,  lf<'JO.  the  said  iMar.sh  and  Company  purchased  tor  tlie  saiti 
■  Plaintifi'  the  sum  of  £oOOO  reduced  three  per  cent,  annuities,  and  caused  tlie  same 
"  to  be  transferred  to  the  said  Phiintift',  whereby  there  appeared  the  sum  of  i'lidoii 
'  to  the  credit  of  the  said  Phiintitl'  in  the  said  ledgei's  kept  at  the  Bank  of  England, 
and  no  more.     And  the  jurors  aforesaid,  upon  tlieir  oatli  aforesaid,  further  say, 
'  that  the  said  William  Marsh  attended  at  the  Bank  of  England  in  the  month  of  April, 
'  1820,  and  duly  received  the  dividend  which  became  due  on  the  said  sum  of  £G0()() 
three  per  cent,  reduced  annuities,  on  the  otli  day  of  April,  1820,  and  signed  a  receipt 
for  the  same,  as  the  attorney  of  the  said  Plaintifi'.     And  the  jurors  [660]  aforesaid, 
'  upon  their  oath  aforesaid,  further  say,  that  since  the  2'Jth  day  of  December,  181  i), 
'  very  numerous  transfers  of  reduced  three  per  cent,  anniuties,  of  sums  both  great 
'  and  small,  have  been  made  to  and  by  the  said  William  Brackstone  Tarbutt,  wliicli 
"  have  been  debited  and  credited  to  him  ;  and  tliat  in  the  books  kept  by  the  said 
governor  and  comjiany,  the  said  sum  of  £9000  reduced  three  per  cent,  anniuties 
has  become  blended  and  nuxed  with  other  stocks  standing  in  the  said  ledgers,  in 
the  said  William  Brack.stone  Tarbutt's  name,  and  in  the  said  books  apjiears  to  have 
been  transferred  and  assigned  by  him,  and  it  is  not  possible  to  distinguish  the  account 
to  the  credit  of  which  the  said  £9000  reduced  three  per  cent,  annuities  stand,  which 
were  so  carried  to  the  credit  of  the  said  William  Brackstone  Tarbutt,  and  debited 
to  the  within-named  Plaintiff'  as  aforesaid  ;  and  that  no  dividend  warrant  has  at 
any  time  since  the  said  9th  day  of  December,  1819,  been  made  out  for  or  in  respect 
of  the  dividends  on  the  said  £9000  reduced  three  per  cent,  annuities  in  favour  of 
the  said  Plaintiff,  either  together  with  or  apart  from  any  other  smn  of  stock,  but 
that  the  dividend  thereon  has  been  ever  since  paid  to  other  persons  appearing  on 
the  said  books  to  be  the  transferrees  thereof.     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  the  within-named  Plaintifi'  did  not  consent  to, 
and  had  not  any  knowledge  of  the  above  entries  or  entry  having  been  made  in  the 
books  of  the  within-named  governor  and  company.     And  the    jurors  afore.-aid, 
upon  their  oath  aforesaid,  further  say,  that  upon  the  10th  day  of  September,  1824, 
the  said  [661]  Henry  Fauntleroy  was  apprehended,  on  a  charge  of  forging  letters 
of  attorney  for  the  transfer  of  certain  other  annuities  in  the  Bank  of  England  ; 
and  that  the  governor  and  company  of  the  Bank  of  England  undertook  to  prosecute 
the  said  Henry  Fauntleroy.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  the  said  Plaintifi'  informed  the  said  governor  and  company  of  the 
Bank  of  England  of  the  forgery  so  committed,  as  soon  as  the  same  came  to  her 
knowledge.    And  that  the  said  governor  and  company  caused  several  indictments  to 
be  prepared  against  the  said  Henry  Fauntleroy,  for  forging  letters  of  attorney  for 
transfer  of  parts  of  the  annuities  transferable  at  the  Bank  of  England,  and  that 
the  said  Henry  Fauntleroy  was  tried  and  convicted  upon  one  of  such  indictments, 
upon  the  30th  day  of  October,  1824,  and  executed  on  the  30th  day  of  November, 
in  the  same  year,  but  that  neither  the  said  Plaintiff',  nor  the  said  governor  and 
company,  preferred  any  indictment  against  the  said  Henry  Fauntleroy,  in  respect 
of  forgery  of  the  power  of  attorney  herein-before  referred  to.     And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  further  say,  that  Marsh  and  Company  kept  an  account 
with  Martin,  Stone,  and*  Company,  bankers,  in  the  city  of  London,  in  the  usual 
way  of  a  banker's  account.     And  that  a  pass-book  went  from  one  house  to  the  other 
from  time  to  time,  according  to  the  usual  practice  between  bankers.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that  Marsh  and  Company  kept 
a  book  called  a  house-book,  in  which  corresponding  entries  to  those  in  the  pass-book 
ought  to  liave  been  made,  and  that  in  the  due  course  of  business  tlie  pass-book 
[662]  and  the  house-book  of  Marsh  and  Company  ouglit  to  have  corresponded. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  house- 
book  was  in  constant  use  in  the  banking-house  of  Marsh  and  Company,  and  that 
the  pass-book  was  frequently  brought  thither  from  the  house  of  Martin  and  Coni- 
pany,  and  that  when  it  was  at  the  banking-house  of  Marsh  and  Company,  the  said 
Henry  Fauntleroy  kept  the  same  generally  locked  up  in  his  own  desk.     And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  said  Henry  Fauntle- 
roy was  permitted  by  the  other  bankers  to  conduct  tlie  greater  part  of  tlie  business 
of  the  said  banking-house,  without  their  interference,  that  they  reposed  great  con- 
fidence in  the  said  Henrv  Fauntlerov.  and  that  the  said  Henrv  Fauntlcrov  made 
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"  very  many  false  entries  and  omissions  in  the  house-book,  so  that  the  same  ditl  not 
"  correspond  with  the  pass-book  in  many  instances.  That  the  said  Henry  Fauntleroy 
"  paid  into  the  hands  of  Martin  and  Company,  and  drew  out  of  their  hands  consider- 
"  able  sums,  for  his  own  individual  use,  which  appeared  respectively  in  the  pass-book, 
"  but  not  in  the  house-book,  and  also  made  very  many  false  entries  in  the  other  books 
"  of  the  firm,  without  the  knowledge,  and  in  fraud  of  his  partners,  to  a  large  amount. 
"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  on  the  29th 
"  day  of  December,  in  the  year  of  our  Lord  1819,  the  said  Henry  I'auntleroy  ordered 
"  one  Thomas  Butterfield  Simpson,  a  stock-broker,  to  sell  out  the  sum  of  £9000  re- 
"  duced  three  per  cent,  annuities,  described  as  standing  in  the  books  of  the  said  governor 
"  and  company  of  the  Bank  of  England,  in  the  name  [663]  of  the  said  Plaintitf,  and 
"  that  the  said  Thomas  Butterfield  Simpson  sold  the  same  to  the  said  William  Brack- 
"  stone  Tarbutt,  for  the  sum  of  £(i018  15s.,  which  sum  he  received  from  the  said 
"  William  Brackstone  Tarbutt.  That  according  to  the  course  of  business  between 
"  the  said  Thomas  Butterfield  Simpson  and  the  said  Marsh,  Stracey,  and  Compan}', 
■■  the  said  Thomas  Butterfield  Simpson  allowed  the  said  Marsh,  Stracey,  and  Company, 
"  one  half  of  the  usual  commission  when  employed  by  them  to  effect  sales,  and  upon 
"  the  said  sale  he  allowed  one  half  of  the  commission  ;  and  that  the  said  Thomas 
"  Butterfield  Simpson  paid  the  sum  of  £6013  '2s.  6d.,  being  the  amount  of  the  sum 
"  so  received  by  him  from  the  said  William  Brackstone  Tarbutt,  deducting  one  half 
"  of  the  usual  commission,  by  a  check  payable  to  the  said  Marsh  and  Company,  into 
"  the  hands  of  Messrs.  Martin  and  Company,  to  the  account  of  Marsh  and  Company  ; 
"  and  the  same  was  entered  by  them  in  their  pass-book,  as  '  Cash  per  Fauntleroy,' 
"  the  name  of  Fauntleroy  denoting  the  name  of  the  individual  by  or  on  whose  behalf 
"  the  payment  was  made.  And  the  jurors  aforesaid  further  say,  that  no  entry  was 
"  made,  at  any  time,  of  the  said  sum  of  £G01.3  2s.  6d.,  in  the  house-book,  or  any  other 
"  books  of  Marsh  and  Company,  but  only  in  the  pass-book  of  that  firm  with  Martin 
"  and  Company  ;  that  it  was  the  business  of  the  said  Henry  Fauntleroy,  as  between 
"  himself  and  his  co-partners,  to  have  entered  the  said  sum  in  the  house-book,  if  it 
"  had  been  intended  by  him  for  the  account  of  Marsh  and  Company  ;  that  among 
"  the  books  kept  by  the  said  Marsh  and  Company,  there  was,  besides  the  said  house- 
"  book,  a  daily  balancing-book,  purporting  to  contain  a  daily  re-[664]-cord  of  the 
■'  amount  of  cash  left  in  the  drawers  in  Berners  Street,  and  the  amount  of  cash  at 
"  Martin  and  Company's,  as  shown  by  the  said  house-book,  after  the  conclusion  of 
"  each  day's  transactions,  accompanied  by  a  proof  of  the  correctness  of  such  balance. 
"  That  the  said  Henry  Fauntleroy  in  geneial  made  up  such  daily  balances  in  the  said 
"  balancing-book,  and  the  said  sum  of  £6013  2s.  6d.  was  not  entered  in  the  house- 
"  book,  nor  in  the  daily  balancing- book,  on  the  said  29th  day  of  December,  1819,  or  at 
"  any  other  time,  nor  did  the  same  ever  come  into  the  yearly  balances  of  the  said  house 
"  of  Marsh  and  Company,  or  in  any  other  manner  into  their  books.  And  the  jurors 
"  aforesaid  further  say,  that  no  individual  partner  of  the  house  of  Marsh  and  Company 
"  could  draw  monies  out  of  the  said  account  of  Martin,  Stone,  and  Company,  but  by 
"  drafts  signed  in  the  partnership  name  or  firm  ;  but  that  the  said  Henry  Fauntleroy 
"  paid  in,  and,  by  means  of  such  drafts,  drew  out,  large  sums  of  money  for  his  own 
"  individual  purposes  ;  and  that  the  account  between  the' said  Marsh  and  Company, 
"  and  Martin  and  Company  was  repeatedly  balanced  between  the  said  29th  of 
"  December,  1819,  and  the  bankruptcy  of  Marsh  and  Company.  And  the  jurors 
"  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  on  the  13th  day  of  September, 
"  in  the  year  of  our  Lord  1824,  in  consequence  of  the  discovery  of  the  forgeries  of  the 
"  said  Henry  Fauntleroy,  they,  the  said  William  Marsh,  Josias  Henry  Stracey,  and 
"  Georo-e  Edward  Graham,  became  bankrupts ;  and  a  commission  of  bankruptcy, 
"  bearing  date  the  16th  day  of  the  same  month,  was  duly  awarded  and  issued  against 
"  them,  under  which  they  were  duly  found  and  declared  bank-[665]-rupts  ;  and  on 
"  the  26th  day  of  October  following,  the  said  Henry  Fauntleroy  also  became  bankrupt, 
"  and  a  commission  of  bankruptcy,  bearing  date  the  29th  day  of  the  .same  month, 
"  was  duly  awarded  and  issued  against  the  .said  Henry  Fauntleroy,  under  which  he 
"  was  on  the  same  day  duly  found  and  declared  bankrupt.  And  the  jurors  aforesaid, 
"  upon  their  oath  aforesaid,  further  say,  that  in  the  month  of  April,  1820,  credit  was 
"  given  to  the  said  Plaintiff  by  the  said  house  of  Marsh  and  Company  in  the  banking 
"  account  kept  by  the  said  Plaintiff  with  the  said  house,  for  the  dividend  on  the  sum 
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of  £15,000  reduced  three  per  cent,  annuities,  £9000  stock,  parcel  thereof,  being  tlie 
£9000  reduced  annuities  before  mentioned,  the  entries  respecting  the  said  dividends 
being  made  by  the  said  Henry  Fauntleroy,  or  under  his  immediate  direction  ;  and 
that  from  the  month  of  April,  in  the  year  of  our  Lord  1820,  up  to  the  date  of  the  said 
bankruptcy,  entries  were  made  in  the  books  of  Marsh  and  Company  by  which  the 
Plaintitt's  account  was  credited  with  a  sum  of  money  as  the  dividends  on  the  reduced 
three  ]wv  cent,  annuities  then  in  her  name,  including  in  such  account  the  dividends 
on  the  said  £9000  reduced  three  per  cent,  annuities,  as  if  those  dividends  had  been 
regularly  received  from  time  to  time,  such  entries  respecting  the  said  dividends 
having  likewise  been  made  by  the  said  Henry  Fauntleroy,  or  under  his  immediate 
directions;  and  that,  until  after  the  apprehension  of  the  said  Henry  Fauntleroy 
before  mentioned,  the  said  William  Marsh,  Josias  Henry  Stracey,  and  George  Edward 
Graham,  and  each  [of]  them,  were  wholly  ignorant  of  the  said  forgery  herein-before 
mentioned.  And  the  jurors  afore-[666]-said,  upon  their  oath  aforesaid,  further  .say, 
that  after  the  bankruptcy  the  within  named  Plaintift'  made  application  to  the  said 
governor  and  company  of  the  Bank  of  England,  respecting  the  said  sum  of  £9000 
interest,  or  share  in  the  said  stock  called  reduced  three  per  cent,  annuities,  and  that 
thereupon  the  following  letter  was  written  by  the  attornies  of  the  said  governor 
and  Company  of  the  Bank  of  England  to  the  within  named  Plaintiff  : — 

" '  New  Bank  Buildings,  4th  Dec.  1824. 
"  '  Madam,— The  Governor  and  Directors  of  the  Bank  of  England  have  had  under 
"  '  their  considerationyour  claim  to  have  £9000  reduced  three  per  cent,  annuities,  which 
"  '  formerly  stood  in  your  name  replaced.  They  find,  upon  inquiry,  that  the  stock 
"  '  in  question  was  sold  and  transferred  in  your  name  by  one  of  the  partners  of  the 
"  '  late  firm  of  Marsh,  Stracey,  and  Company,  and  that  the  produce  of  the  stock  was 
"  '  paid  into  the  funds  of  Messrs.  Marsh,  Stracey,  and  Company  ;  you  have,  therefore, 
"  '  as  the  Bank  is  advised,  aright  to  prove  the  amount  received  on  your  account,  and 
"  '  to  receive  a  dividend  upon  that  proof  under  Messrs.  Marsh,  Stracey,  and  Company's 
commission,  and  we  are  directed  by  the  Governor  and  Directors  to  request  that 
"  '  such  proof  may  be  tendered  and  enforced  by  petition,  if  it  should  not  be  admitted 
"  '  by  the  Commissioners ;  after  which  the  Bank  will  be  ready  to  replace  the  amount 
"  '  of  your  stock  so  sold,  upon  having  an  assignment  of  your  proof  ;  and  the  dividends 
"  '  on  the  stock  so  replaced,  which  accrued  subsequent  to  the  latest  period  at  which 
"  ■  they  were  [667]  credited  to  you  by  Messrs.  Marsh,  Stracey,  and  Company,  will 
also  be  paid  to  you. 

We  beg  to  add,  that  we  are  ready  to  afl'ord  you  information  and  assistance 
"  '  as  to  the  evidence  by  which  your  right  to  prove  will  be  established. 

"  '  We  are,  Madam, 

" '  Your  most  obedient  Servants, 
" '  Freshfield  and  Kaye.' " 
" '  Mrs.  Keating.' " 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  on  the  1st 
of  August,  in  the  year  1825,  the  said  Governor  and  Company  of  the  Bank  of  England 
paid  the  within  named  Plaintiff  the  sum  of  £270,  on  her  signing  and  entering  into 
the  following  receipt  and  agreement. 

" '  Auguist  1,  1825. — Received  of  the  Governor  and  Company  of  the  Bank  of 
"  '  England,  the  sum  of  £270,  being  the  amount  which  would  have  been  payable 
"  '  to  me  by  way  of  dividend  on  £9000  reduced  three  per  cent,  annuities  heretofore 

standing  in  my  name  for  the  two  half  years  ending  the  10th  day  of  October  and 
"  '  the  5th  day  of  April  last,  if  that  stock  had  not  been  transferred,  as  I  allege  it  to  have 

been,  without  any  legal  authority  from  me. 

"  '  I  say,  received  the  same,  without  pi'ejudice  to  any  right  I  may  have  to  prove 
"  '  for  the  produce  of  the  said  stock  under  Marsh  and  Company's  commission,  or  my 

right  to  claim  to  have  the  said  stock  replaced  by  the  said  Governor  and  Company. 

And  I  do  hereby  engage  (in  case  the  said  debts  should  be  decided  by  a  [668]  court 
"  '  of  law  to  be  proveable  against  the  said  bankrupts'  estate),  when  required  by  the 

said  Governor  and  Company,  and  at  their  expense,  to  tender,  or  cause  to  be  tendered, 
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" '  a  proof  to  the  Commissioners  under  the  bankruptcy  of  Marsh  and  Company,  in 
respect  of  the  j)roduee  of  such  stock  so  sohi  out  by  them  ;  and  in  case  such  proof 
shall  be  rejected,  to  permit  my  name  to  be  used  in  a  petition  to  be  presented  by 
and  at  the  expense  of  the  said  Governor  and  Company  to  the  Court  of  Chancery, 

''  '  for  the  purpose  of  enforcing  their  acceptance  of  such  proof  as  a  debt  against  tlie 

"  '  said  bankrupts'  estate,  on  being  indemnified  by  the  said  Governor  and  Company, 
from  all  costs,  charges,  and  expenses  which  I  may  sustain  or  be  put  to  in  respect 
thereof,  without  prejudice  to  my  right  to  claim,  notwithstanding  such  proof,  to 

" '  have  the  said  stock  replaced  in  my  name  by  them. 

(Signed)  " '  Ann  Keating.'  " 

"  '  Witness.     D.  D.wiES,  Clerk  to  D.  Cufton.'  " 

"  '  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  thatthesaidPlain- 
"  '  tifT  being  examined  before  the  Commissioners  of  Bankrupt  under  the  commission 
"  '  awarded  and  issued  against  the  said  Marsh  and  Company,  entered  into  and  signed, 
"  '  by  her  agent  thereunto  lawfully  authorized,  the  admission  following,  that  is  to  say  : 
"  '  In  the  matter  of  Marsh  and  Company,  ex  parte  Ann  Keating. 
"  '  The  said  Ann  Keating  hereby  admits  that  the  [669]  paper  writing,  bearing 
"  '  date  the  22d  of  December,  1819,  and  purporting  to  be  a  power  of  attorney  from 
"  '  her  to  William  Marsh,  Josias  Henry  Stracey,  Henry  Fauntleroy,  and  George  Edward 
"  '  Graham,  referred  to  in  the  examinaion  of  James  Fenn  before  the  Commissioners, 
"  '  on  18th  September  last,  and  Itli  June  in.stant,  and  exhibited  to  the  Commissioners, 
"  '  was  not  executed  by  her,  or  by  her  authority,  but  is  forged  and  fraudulent.  That 
"  '  she  discovered  such  forgery  at  or  about  the  time  of  the  apprehension  of  Henry 
"  '  Fauntleroy,  in  September,  1824,  and  gave  information  thereof  to  the  Governor 
''  '  and  Company  of  the  Bank  of  England,  but  did  not  institute  any  criminal  proceed- 
"  '  ings  against  any  person,  in  respect  of  such  forgery  ;  and  further,  that  she  the  said 
Ann  Keating  has  demanded  from  the  said  Governor  and  Company  the  full  amount 
"  '  of  stock  in  respect  of  wliich  the  present  claim  is  made,  and  all  dividends  thereon, 
"  '  and  that  she  intends  to  insist  upon  such  dema  nd,  and  to  enforce  the  same  by  law, 
"  '  if  necessary,  and  that  £135  is  tke  amount  of  the  half-yearly  payment  of  the  said 
"  '  annuity,  and  that  she  has  received  the  said  sum  of  £135  half-yearly  from  the  Bank 
"  '  of  England,  from  the  time  of  Marsh  and  Company' s  bankruptcy,  down  to  the  present 
"  '  time,  upon  signing  a  receipt  and  undertaking,  whereof  the  following  is  a  copy  : — 
(Here  the  receipt  and  undertaking  was  inserted,  as  ante,  p.  667,  668.) 

And  the  said  Ann  Keating  further  admits,  that  tliis  claim  be  prosecuted  by, 
"  '  and  for  the  benefit,  and  at  the  expense  of  the  Bank  of  England,  and  that  whether 
"  '  the  same  shall  fail  or  be  [670]  established,  she  insists  upon  her  demand  against  the 
"  '  Bank  of  England  as  above  stated. 

"  '  Freshfield  and  Son,  Solicitors  for  Mrs.  Keating,  in  the  matter  of  this  claim. 
"  '  But  whether  or  not,  upon  the  whole  matter  aforesaid,  bj'  the  jurors  aforesaid, 
"  '  in  form  aforesaid  found,  the  said  Defendants  did  undertake  and  promise,  the  jurors 
"  '  aforesaid  are  altogether  ignorant,  and  thereupon  they  pray  the  advice  of  the  court 
"  '  of  the  said  Lord  the  King,  before  the  King  himself.     And  if  upon  the  whole  matter 
"  '  aforesaid  it  shall  seem  to  the  said  court,  that  the  said  Defendants  did  undertake 
"  '  and  promise,  then  the  jurors  aforesaid,  upon  their  oath  aforesaid  say  that  the  said 
"  '  Defendants  did  undertake  and  promise  in  manner  and  form  as  the  said  Plaintif}' 
hath  within  thereof  complained  against  them,  and  in  that  case  they  assess  the 
"  '  damages  of  the  said  Plaintiff,  by  reason  thereof,  over  and  above  her  costs  and  charges 
"  '  by  her,  about  her  suit  in  tliis  behalf  expended,  to  £6013  2s.  6d.,  and  for  those  costs 
and  charges  to  lOs.  :  But  if  upon  the  whole  matter  aforesaid,  it  shall  seem  to  tlie  said 
court  that  the  said  Defendants  did  not  undertake  and  promise,  then  the  jurors 
"  '  aforesaid,  upon  their  oath  aforesaid  say,  that  the  said  Defendants  did  not  under- 
take or  promise  in  manner  and  form  as  the  said  Plaintiff  hath  within  thereof  com- 
"  '  plained  against  them."  ' 

In  Easter  Term,  1832,  judgment  was  entered  up  in  the  Court  of  King's  Bench, 
without  argument,  for  the  Plaintiff,  and  a  writ  of  error  being  thereupon  brought 
into  the  Court  of  Exchequer  Cham-[671]-ber,  the  judgment  of  the  King's  Bench 
was  also,  without  argument,  affirmed  in  that  court,  the  object  of  the  parties  being 
to  bring  the  matter  in  issue  before  the  House  of  Lords  without  delay  ;  and  thereupon 
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the  Defendants  below  accordin<;ly  brought  their  writ  of  error  in  Parliament,  and 
assigned  general  errors.     The  I'huntitl'  below  joined  in  the  error. 

For  the  I'laintifts  in  error,  Sir  Edward  Sugden  and  Mr.  Kelly. 

Mrs.  Keating,  the  Defendant  in  error,  is  still  the  proprietor  of  tiie  X'.JOUU  stocli, 
iShe  conld  not  be  deprived  of  her  j)roperty  in  tlie  stock  by  the  wrongfnl  acts  of  other 
persons,  without  her  knowledge  or  consent.  The  statutes  which  ci-eate  and  define 
the  nature  of  the  stock  also  prescribe  the  only  mode  in  which  it  can  be  legally  trans- 
ferred, and  that  mode  has  not  in  the  pi-tvsent  ease  ])een  adopted  ;  Mrs.  Kcating's  rights 
are  therefore  untouched,  and  her  property  in  the  stock  is  not  divested.  Tlu^  act  which 
is  supposed  to  have  deprived  Mrs.  Keating  of  her  property,  and  ccmveyed  it  to  another, 
is  merely  an  unauthorized  entry  in  the  bank  books,  made  without  the  knowledge 
or  consent  of  the  stock  proprietor,  and  without  the  signature  of  herself  or  her  attorney, 
as  required  by  the  .statutes.  If  by  such  means  the  property  in  stock  could  be  divested, 
any  one,  or  the  entire  body  of  the  public  creditors,  might  in  a  day  be  despoiled  of 
their  whole  jJroperties  and  fortunes  by  the  frand,  or  the  negligence  of  a  few  clerks 
in  the  Bank.  The  argument  that  the  parties  injured  have  a  remedy  against  those 
who  have  profited  by  the  fraud,  or  against  the  Bank  of  England,  assumes  that  the 
property  is  [672]  divested,  which  is  the  question  at  issue.  The  party  cannot  be  the 
creditor  of  the  government,  and  yet  have  a  right  of  action  against  the  Bank  ;  and 
the  public  creditor,  who  has  duly  and  in  the  manner  prescribed  by  the  statutes  invested 
his  money  in  public  secuiities,  has  a  right  to  look  to  the  state  for  the  safety  of  his  pro- 
perty, and  his  claim  upon  the  state,  which  he  has  purchased  for  good  consideration, 
and  upon  the  faith  of  many  acts  of  parliament,  cannot  be  destroyed,  or  in  anywise 
altered  or  affected,  without  his  own  consent.  Here  no  consent,  prior  or  subsequent, 
express  or  imjilied,  has  been  given.  The  question  of  transfer  I'csts  upon  them  ere 
entry  in  the  Bank  books,  and  the  entry,  although  it  is  the  record  or  registration  of 
a  transfer,  and  may  be  prima  facie  evidence  of  a  transfer,  cannot  of  itself  effect  the 
transfer  and  work  a  change  of  property,  unless  coupled  with  the  authority  and  signa- 
ture recpiired  by  the  act  of  parliament.  By  the  constitution  of  a  public  debt,  under 
the  acts  of  parliament  by  which  it  is  created,  the  government  are  the  debtors  and 
obligors  in  the  payment  of  the  annuities  stipulated,  to  the  parties  entitled  by  original 
subscription,  or  legal  transfer.  No  act  of  the  government,  or  its  agents,  in  the  manage- 
ment of  the  accounts,  can  alter  the  legal  rights  of  the  parties  entitled.  No  fraud  or 
mistake  of  the  government,  or  its  agents,  could  change  the  estate  and  interest  of  a 
stockbroker,  from  a  right  to  a  parliamentary  annuity,  into  a  right  of  action  for  damages 
against  the  government,  or  the  bank,  or  any  other  party  whatsoever. 

The  simple  question  is  :  Has  the  individual  stockholder  transferred  his  stock  1  The 
duty  of  the  government  or  its  agents,  is  merely  to  conduct  as  [673]  instruments,  a 
transaction  founded  upon  a  legal  and  valid  contract,  between  the  stockholder  and 
any  purchaser  to  whom  he  shall  assign  and  transfer  his  right,  but  it  is  undeniable 
that  Mrs.  Keating,  according  to  the  truth  of  the  case  found  and  shewn  by  the  special 
verdict,  neither  sold  nor  transferred,  nor  affirmed  any  act  professing  to  be  a  sale  and 
transfer  of  her  stock,  in  consequence  of  which  the  pretended  transfer  in  the  books  of 
the  Bank  appears  to  have  been  made.  No  proposition  can  be  more  clear  and  certain, 
than  that  a  creditor,  whether  of  the  government  or  of  an  individual,  cannot  be  de- 
prived of  his  right  to  the  debt,  except  by  some  act  to  which  he  is,  by  himself  or  his 
agent,  a  party,  or  by  the  express  provision  of  an  act  of  parliament.  If  this  be  so,  Mrs. 
Keating  is  still  the  proprietor  of  the  stock,  her  claim  is  against  the  state,  and  her  posi- 
tion is  unaltered.  Hildyard  f.  S.  Sea  Company,*  Monk  v.  Graham, tHarri.son  r.  Pryse,J 
Ashley  v.  Blackwell,§  Davis  r.  Bank  of  England,|i  Hume  v.  Bolland,!  Stracey  v.  Bank 
of  England,*  *  Hume  r.  Bolland.tt  Exparte  Bolland  Re  Marsh.|J 

If  it  should  be  contended  that  ili-s.  Keating  might  elect  to  afHrm  the  act  of  transfer 
by  subsequent  recognition,  although  it  was  originally  done  without  her  authority, 
yet  no  such  affirmance  has  taken  place.  On  the  contrary,  the  special  verdict  finds 
that  the  act  was  done  without  her  knowledge  or  consent,  and  that  she  never  did  assent 
to  it.     To  entitle  the  Defendant  in  error  to  rely  on  a  subse-[674]-quent  recognition, 

*  2  P.  W.  76.  t  8  Mod.  9.  J  Barnard  324.  g  2  Eden   299 

II  2  Bing.  393.  and  5  B.  &  C.  185.       H  1  Ry.  &  Moodv,  371.      **  G  Bing.  754. 
ft  2  Tyrr.  575.  J|  1  Montag.  &  McArth.  315.     lioe  )•.  Butcher.  Doug.  50. 
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that  fact  should  have  been  found.  Not  being  found  it  cannot  be  inferred,  and  even 
if  there  were  .any  grounds  for  sucli  an  inference  (which  is  denied),  no  affirmance  can  be 
impHed  before  the  bankruptcy  of  Marsh  and  Company,  to  the  time  of  which  this  action 
(being  witli  a  view  to  proof  under  the  commission)  relates.  Besides  Mrs.  Keating  cannot 
at  once  affirm  and  disaffirm  the  same  act,  and  it  appears  by  the  special  verdict,  that 
she  has  insisted  on  her  remedy  against  the  Bank,  and  has  actually  received  the  amount 
of  some  of  the  dividends.  The  doctrine  of  ratihahitio  does  not  apply  to  the  present 
case,  for  although  a  person  may  affirm  an  act  done  in  liis  name,  but  without  his  autho- 
rity, as  against  the  party  doing  the  act,  it  is  because  such  party  is  estopped  from  saying 
that  he  has  not  the  authority  wliich  he  pretended  to  have  ;  but  he  has  no  such  right 
against  third  persons,  and  therefore,  even  if  Mrs.  Keating  could  have  affirmed  the 
transfer,  as  against  Fauntleroy,  and  treated  the  produce  as  money  had  and  received 
to  her  use  in  his  hands,  she  has  no  such  election  against  Marsh  and  Company,  between 
whom  and  herself  there  was  no  privity,  and  who  are  not  estopped  (even  if  Fauntleroy 
was),  from  saying  that  the  transfer  was  without  authority,  and  therefore  void.  If 
under  any  circumstances  Mrs.  Keating  might  make  such  election  as  against  Messrs. 
Marsh  and  Company,  she  was  bound  to  elect  promptly,  and  give  notice  to  Marsh  and 
Company,  in  order  that  they  might  retain  any  money  they  might  have  received, 
or  adopt  any  other  remedy  they  might  possess  against  Fauntleroy,  but  no  such  elec- 
tion or  notice  is  found  by  the  verdict.  Acts  which  are  void  in  their  commencement 
can-[675]-not  be  made  valid  by  subsequent  ratification.  Co.  Lit.  215  a.  295  b.  Jones 
V.  Verney,*  Doe  v.  Butcher,!  Jenkins  r.  Church, J  Doe  r.  Watts, S  Com.  Dig.  Tit.  Infant. 
C.  7.  ;  18  Vin.  Abr.  Tit.  Ratihihilio. 

The  felonious  act  of  Fauntleroy  could  not  be  made  valid  by  affirmance,  especially 
against  parties  innocent,  and  not  cognizant  of  the  felony,  and  where  the  felon  has 
not  been  prosecuted  for  such  felony,  nor  was  it  competent  for  the  Plaintiff  below  to 
maintain  any  action,  either  against  Henry  Fauntleroy,  or  any  person  deriving  through 
him,  for  restitution  of  the  property  divested  by  the  felony,  or  any  compensation  or 
damages  in  respect  of  the  felonious  act,  without  having  prosecuted  the  felon.  Taylor 
V.  Plumer,||  Exparte  BoUand  Re  Marsh,1!  Clarke  v.  Johnson,**  Pinto  v.  Santos. ft 
This  action  being  for  money  had  and  received,  cannot  be  maintained  against  Marsh 
and  Company  ;  they  never  did,  in  fact,  receive  the  money  ;  there  was  no  construc- 
tive receipt  of  it  by  any  entry  in  their  books,  or  acknowledgment  to  the  party  claim- 
ing it.  It  was  paid  into  Martin  and  Company's  by  Fauntleroy,  and  drawn  out  without 
their  knowledge,  the  money  itself  cannot  be  identified,  and  there  is  no  privity  between 
the  Plaintiffs  and  the  Defendants.  Even  supposing  the  money  had  actually  come 
to  their  hands,  and  been  afterwards  drawn  out  by  Fauntleroy,  they  would  not  liave 
been  liable  any  more  than  a  banker,  into  whose  hands  money  obtained  by  felony  or 
fraud  had  been  paid  in,  and  afterwards  [676]  drawn  out  by  a  customer  in  the  usual 
course  of  business,  would  be  liable  to  the  party  defrauded.  In  the  transaction  by 
which  Fauntleroy  became  possessed  of  the  money  paid  into  Martin  and  Company's 
he  did  not  act  as  partner  of  the  firm  of  Marsh  and  Company,  nor  for  their  benefit — 
it  was  a  step  in  the  conduct  of  the  fraud  and  felony  adopted  for  his  own  convenience. 
The  money  was  not  obtained  on  the  authority  of  the  partnership,  nor  in  fact  applied 
to  its  purposes.  It  was  money  which  neither  actually  nor  constructively  was  received 
to  the  use  of  Mrs.  Keating.  It  is  a  mere  fiction  to  treat  this  money  as  the  money  of 
Mrs.  Keating.  It  is  an  additional  fiction  to  imj^ly  a  legal  contract,  from  circumstances 
inconsistent  with  the  facts  of  the  case.  The  money  was  obtained  by  a  felonious  act, 
and  can  the  innocent  partners  by  implication  of  law,  be  made  parties  to  the  wrongful 
act  1  The  real  facts  of  the  case,  as  found  by  the  special  verdict,  negative  any  tortious 
or  beneficial  receipt  of  this  money  by  the  firm  of  Marsh  and  Company,  from  which  a 
legal  liability  to  Mrs.  Keating  can  be  implied.  Horwood  v.  Smith, I|  Dawkes  v.  Cove- 
neigh, §§  Brewer  v.  Sparrow,|l[|  Wilson  v.  Poulter.HI  Partners  cannot  be  liable  in  contract, 
unless  they  are  fixed  with  a  knowledge  of  the  transaction  and  money  improperly 
obtained  and  mixed  with  other  monies  cannot  be  recovered  against  innocent  j^arties, — 

*  Willes,  177.  t  Doug.  50.  %  Cowp.  482.  §  7  T.  R.  83. 

II  3  Maule  &  Sel.  5G2.  579.  11  1  Mont.  &  Mc.  31.5.  **  Lofft.  75G. 

ft  1  Marsh.  132.;  5  Tau.  l-l?.  H  2  T.  R.  750.  i;§  Styles,  34G. 

'      III  7  B,  &  C.  310.  nil  Strange,  859, 
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as  if  inone\'  should  be  acquired  by  robbery  on  the  liighway  and  carried  to  the  account 
of  the  firm.  Ex  parte  Apsey  Re  Allen,*  Ex  parte  Ileaton  Re  Moxon,t  Ex  parte 
Watson.J 

[677]  This  is  an  equitable  action,  and  the  Bank  of  England,  being  the  real  claimants, 
they  cannot  enforce  against  Marsh  and  Company  a  claim  which  arises  only  by  means 
of  their  own  negligence ;  no  negligence  is  found  in  Marsh  and  Company,  and  even 
if  there  were  negligence  on  both  sides,  the  parties  are  in  pari  delicto  and  the  rule, 
potior  est  conditio  possidentis,  ap];)lies. 

For  the  Defendants  in  error.  Serjeant  Taddy  and  Sir  James  Scarlett. 
It  is  found  in  substance  by  the  verdict  that  the  proceeds  of  tlie  stock  went  into 
the  funds  of  Marsh  and  Company.  Tlie  entry,  "  cash  per  Fauntleroy,"  and  the  con- 
cealment by  him  of  the  pass-book,  are  immaterial.  The  money  was  received  by  the 
agent  of  the  house,  paid  to  their  account,  and  they  had  credit  for  it.  The  verdict 
finds  that  they  were  not  cognizant  of  the  claim.  But  in  October,  1819,  Marsh  himself 
received  dividends  on  £12,000  stock.  In  April,  1820,  he  received  dividends  on 
£()000,  both  times  as  the  attorney  of  Mrs.  Keating;  and  in  April,  1820,  credit  is 
given  to  Mrs.  Keating,  by  Marsh  and  Company,  for  dividends  on  £15,000  stock.  They 
receive  half  the  commission  on  the  sale  of  the  stock,  and  the  accounts  with  Martin 
and  Company  are  frequently  balanced.  Upon  these  facts,  can  it  be  maintained, 
that  with  ordinary  diligence  and  discretion  tliey  could  remain  ignorant  of  the  true 
state  of  the  fact  ? 

It  is  argued  that  they  were  not  her  agents  for  seUing  the  stock,  and  that  to  treat 
them  so  would  compromise  a  felony,  which  is  against  the  policy  of  the  law.  But 
here  the  felon  has  been  convicted  and  executed,  so  that  there  is  no  danger  of  com- 
pro-[678]-mise,  and  a  civil  action  may  be  maintained  ;  Crosby  v.  Leng,§  Dawkes 
r.  Coveneigh.il  This  question  was  considered  and  disposed  of  in  Ex  parte  Bolland,1l 
and  Stone  v.  Marsh.  *  * 

As  to  the  form  of  action,  the  damages  for  the  tort  may  be  waived,  and  the  party 
may  sue  for  the  proceeds  w-ithout  affirming  the  wrongful  act ;  Hunter  v.  Prinsep,tt 
Young  V.  ;\Iarshall.JJ;  A  Plaintiff  has  always  had  the  election  to  sue  in  Tort  or  Con- 
tract, Bro.  Abr.,  Action  Co.  Litt.  153.  b.  n.  7.,  s.  558,  559.  The  same  imnciple  is 
applied  as  to  the  efTects  of  disseisin  and  dispossession.     Atkins  r.  Horde.§§ 

The  argument  that  the  Plaintiff  is  estopped  by  her  agreement  with  the  Bank 
is  untenable,  as  they  are  no  parties  to  the  agreement.  Brewer  v.  Gregory  is  not  an 
authority  for  such  a  doctrine.  It  is  said  that  the  stock  remains  untransferred,  because 
the  forms  prescribed  by  statute  ||||  have  not  been  pursued.  The  argument  stands 
upon  the  case  of  Davis  v.  the  Bank  of  England.  But  the  authority  of  that  case  is 
questionable.  The  Court  of  King's  Bench  held  that  the  Bank  were  not  hable  for 
the  dividends.     The  principle  of  that  decision  must  apply  to  the  stock  itself. 

It  is  unnecessary  to  decide  whether  the  Bank  of  England  is  responsible.  If  Marsh 
and  Company  received  the  proceeds,  the  Plaintiff  having  different  remedies  against 
different  parties,  may  elect  which  to  pursue.  The  claim  is  not,  as  it  is  argued,  made 
through,  but  notwithstanding  the  fraud  or  felony,  as  in  Taylor  r.  Plumer.  How 
can  the  Defendants  [679]  be  intitled  to  hold  the  proceeds  of  the  Plaintiff's  property 
by  the  fraud  and  felony  of  their  partner  i 

At  the  conclusion  of  the  argument,  the  Lord  Chancellor  proposed  questions  for 
the  consideration  of  the  judges,  observing  that  although  it  ^\•as  not  expressly  found 
by  the  special  verdict  that  Marsh  and  Company  were  cognizant  of  the  payment  to 
Martin  and  Company,  yet  that  it  was  clear  from  the  facts  found  that  they  had  the 
means  of  knowledge,  and,  if  they  were  ignorant,  it  was  the  consequence  of  their  own 
negligence. 

On  the  9tli  of  June  the  unanimous  opinion  of  the  judges  was  delivered  in  the 
House,  by  Mr.  Justice  Park,  as  follows  : — 

The  question  which  your  Lordships  have  been  pleased  to  pi'opose  for  the  opinion 
of  his  Majesty's  judges,  amounts  in  substance  to  this,  whether  the  produce  of  stock, 

*  3  Bro.  C.  C.  2G5.  t  Buck.  3SG.  |  2  V.  <t  B.  414. 

!^  1 2  East,  409.  I|  Styles,  -.'ACk  H  Mont.  &  Mc.  31 5. 

**  6  B.  &.  C.  551.  tt  10  East,  375.  Xt  8  Bing.  43. 

§§  1  Burr.  GO.  ||||  21  Geo.  3.  c.  14.  s.  18.  ;  and  see  24  Geo.  3.  c.  39.  s.  14. 
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formerly  standing  in  tlie  name  of  Mrs.  Ann  Keating,  the  Plaintiff  below,  but  trans- 
ferred out  of  her  name  on  the  29th  December,  1819,  without  her  authority,  and 
under  a  power  of  attorney,  which  had  been  forged  by  one  of  the  partners  of  the  De 
fendants  below,  the  bankers  of  Mrs.  Keating,  which  partner  has  been  since  convicted 
and  executed  for  another  forgery,  can,  vuidcr  the  circumstances  stated  in  the  special 
verdict,  be  considered  as  money  had  and  received  by  the  surviving  partners,  to  the 
use  of  the  Plaintiff  below,  and  be  recovered  by  her  in  that  form  of  action.  And  after 
hearing  the  argument  at  your  Lordships'  bar,  and  consideration  of  the  facts  stated 
in  the  special  verdict,  all  the  judges  who  were  present  at  the  argument,  including 
the  Lord  Chief  [680]  Justice  of  the  Common  Pleas,  who  is  absent  at  Nisi  Prius,  and 
Mr.  Baron  Bayley,  who  has  resigned  his  office  since  the  argument,  agree  in  opinion 
that  such  question  is  to  be  answered  in  the  affirmative. 

The  first  objection  raised  against  the  Plaintift"s  right  to  recover,  and  upon  which 
great  reliance  has  been  placed  at  your  Lordships'  bar,  is  an  objection  which,  if  allowed 
to  prevail,  would  be  equally  strong  against  the  Plaintift''s  right  to  recover  damages 
in  any  form  of  action  and  against  any  person.  It  is  objected  that  the  Plaintiff  below 
has  not  sustained  any  damage  by  the  alleged  transfer  of  the  stock,  for  that  the  power 
of  transferrng  stock  is  a  power  given  by  statute,  and  the  exercise  of  such  power  is 
expressly  restrained  by  the  statute  to  one  mode  only,  viz.  :  "  by  entries  in  the  transfer 
"  books  kept  at  the  bank,"  which  entry,  it  is  enacted,  "  shall  be  signed  by  the  parties 
"  making  such  transfer,  or  their  attornies,  authorized  by  writing  under  their  hand 
"  and  seal,  and  that  no  other  method  of  transferring  stock  shall  be  good."  Inasmuch, 
therefore,  as  the  supposed  transfer  of  the  stock  in  question  has  not  been  exercised 
by  that  mode,  the  entry  in  the  transfer  book  kept  at  the  bank  not  having  been  signed 
by  the  party  making  the  transfer,  nor  by  any  attorney  authorized  by  writing,  luider 
her  hand  and  seal,  it  is  contended  that  it  is  altogether  inoperative,  that  the  stock 
is  not  taken  out  of  Mrs.  Keating's  name,  but  still  remains  hers  as  fully  as  if  no  transfer 
whatever  had  been  made  thereof ;  and  the  case  of  Davis  v.  the  Governor  and  Com- 
pany of  the  Bank  of  England,*  is  cited  and  relied  upon  as  an  authority  directly  in 
point  in  support  of  sucli  proposition.  But  we  hold  [681]  it  to  be  altogether  un- 
necessary on  the  present  occasion  to  discuss  the  proposition  above  advanced,  or  the 
authority  of  the  case  cited  in  support  of  it ;  for  although  the  proposition  may  be 
true  to  its  full  extent,  and  the  authority  of  the  case  above  cited  in  su])port  of  it  may 
be  free  from  all  doubt  or  difficulty,  still,  under  the  circumstances  stated  in  the  special 
verdict,  we  are  of  opinion  that  the  Plaintiff'  below  is  at  liberty  to  abandon  and  give 
up  all  claim  to  her  former  stock  so  standing  in  her  name,  and  to  sue  for  the  money 
produced  by  the  sale  of  such  stock  as  for  her  own  money,  which  we  think  has  been 
sufficiently  traced  into  the  hands  of  the  Defendants  below. 

It  is  ininecessary  to  enlarge  upon  the  exti-eme  difficulty,  or,  more  properly,  im- 
practicability under  which  Mrs.  Keating  would  be  placed,  if,  as  matters  now  remain, 
she  should  elect  either  to  receive  the  dividends  or  to  sell  her  stock,  it  is  sufficient  to 
observe  that  the  special  verdict  finds  that  when  stock  is  sold,  an  entry  of  the  transfer 
IS  made  in  the  bank  books,  and  the  name  of  the  purchaser  is  substituted  for  that  of 
the  seller.  The  dividend  warrants  are  thenceforth  made  out  in  tlie  purchaser's 
name  who  receives  the  dividend,  and  the  seller's  name  is  no  further  noticed.  Now 
it  is  obvious,  that  a  transfer  under  a  forged  power,  or  by  an  impostor,  has  all  the  appear- 
ance, and  unless  impeached  by  the  genuine  stockholder  to  the  extent  to  which  the 
same  can  be  impeached,  the  same  consequences,  as  a  genuine  transfer  :  the  transferee's 
name  is  entered  in  the  Bank  books  as  the  stockholder,  the  dividend  warrants  are 
made  out  in  bis  name,  and  he,  as  holder  of  the  warrant,  has  the  I'ight  to  insist  upon 
payment  of  the  dividends  ;  and  in  this  par-[682]-ticular  case  the  special  verdict  finds, 
"  that  it  is  not  possible  to  distinguish  the  accounts  to  the  credit  of  which  the  Plaintifl''s 
"  stock  so  sold  under  power  of  attorney  now  stands."  If  the  Plaintiff'  below,  therefore, 
were  to  apply  to  receive  payment  of  the  dividends,  or  to  sell  the  stock,  she  would 
be  met  with  a  difficulty  insuperable  in  fact  :  although  the  stock  may  in  contempla- 
tion of  law  still  be  vested  in  her,  it  is  certain  that  she  could  not  either  receive  the 
dividend  or  sell  the  stock,  tintil  she  had  first  compelled  the  Bank  to  purchase  de  novo 
in  her  name,  an  equal  quantity  of  the  same  stock.     Is  she  compelled  to  adopt  this 

*  2  Bing.  393. 
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circuitous  process,  or  is  she  at  liberty  to  abandon  all  further  concern  with  her  stock, 
and  to  consider  the  price  which  was  paid  by  the  purchaser  for  that  which  was  her 
stock  to  be  her  money,  and  to  follow  it  into  the  hands  of  the  present  Defendants  below  1 
This,  as  before  stated,  appeals  to  us  to  be  the  question  reserved  for  our  consideration  ; 
and  upon  this  question  we  think  her  at  liberty  to  give  up  the  pursuit  of  the  stock 
itself,  and  to  have  recourse  to  the  price  received  for  it,  unless  any  of  the  objections 
which  have  been  urged  at  your  Lordships'  bar  shoidd  be  allowed  to  be  available  under 
the  particular  circumstances  of  this  case. 

The  general  proposition — that  where  a  party  who  has  been  injured  has  different 
remedies  against  different  persons,  he  may  elect  which  of  them  he  will  pursue — is 
not  called  in  question.  If  the  goods  of  A.  are  wrongfully  taken  and  sold,  it  is  not 
disputed  that  the  owners  may  bring  trover  against  the'  wrong  doer,  or  may  elect 
to  consider  him  as  his  agent,  may  adopt  the  sale  and  maintain  an  action  for  the  price  ; 
but  it  is  objected  that  such  [683]  general  rule  will  not  apply  to  the  present  case  on 
various  grounds  of  objection  which  have  been  advanced  on  the  part  of  the  Defendants 
in  the  action. 

Tho.se  objections  appear  to  resolve  themselves  substantially  into  four.  Eirst, 
it  has  been  urged  that  the  transfer  in  this  case  being  an  act  not  voidable  only,  but 
absolutely  void,  it  is  incapable  of  being  confirmed  by  any  voluntary  election  of  the 
party  who  has  made  it.  Secondly,  that,  at  all  events,  in  this  case,  such  election  is 
taken  away  upon  grounds  of  jniblie  policy  ;  for  that  the  sale  of  the  stock  having  been 
made  through  the  medium  of  a  felony,  to  allow  the  maintenance  of  this  action,  would 
in  effect  be  to  afhrni  a  sale  completed  through  a  felony,  and  would  give  the  Plaintiff 
a  right  of  action,  arising  immediately  out  of  the  felony  itself.  Thirdly,  that  it  does 
not  appear  from  the  facts  found  in  the  special  verdict,  that  the  money  produced  by 
the  sale  of  the  stock  came  to  the  hands  of  the  present  Defendants  under  such  circum- 
stances as  would  constitute  it  money  had  and  received  by  the  Defendants  below  to 
the  use  of  the  Plaintiff.  And,  lastly,  that,  by  the  subsequent  transactions  between 
the  Plaintiff  and  the  Bank  of  England,  she  has  lost  any  right  of  action  against  the 
Defendants,  if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  the  present  state  of  facts.  It  is 
urged  at  the  bar  that  a  lease  under  a  power  being  void  on  account  of  a  non-compliance 
with  the  terms  of  the  power,  or  a  lease  under  the  enabling  statutes  being  void,  on 
account  of  the  non-observance  of  the  requisites  contained  in  those  acts,  such  void 
lease  cannot  be  set  up  or  confirmed  by  any  act  of  the  lessor  ;  but  [684]  these  instances 
only  prove  that  acts  done  to  confirm  the  lease  itself  are  nugatory,  and  that  the  estate 
of  the  lessee  remains  precisely  the  same  as  before  such  acts  of  confirmation.  Here 
the  former  owner  of  the  stock  does  not  seek  to  confirm  the  title  of  the  transferee  of 
the  stock.  No  act  done  by  her  is  done  eo  intuitu  :  it  is  perfectly  indifferent  to  her 
whether  the  right  of  the  transferee  to  hold  the  stock  is  strengthened  or  not.  She 
is  looking  only  to  the  right  of  recovering  the  purchase  money  ;  and  if,  in  seeking 
to  recover  that,  she  does  not  by  her  election  make  the  right  of  the  purchaiser  weaker, 
it  can  be  no  objection  that  she  does  not  make  it  better.  In  fact,  however,  the  interest 
of  the  purchase  of  the  stock  is  so  far  collaterally  and  incidentally  strengthened,  that, 
after  recovering  the  price  for  which  it  was  sold,  she  would  etl'ectually  be  estopped 
from  seeking  any  remedy  against,  or  questioning  in  any  manner  the  title  of,  the  pur- 
chaser of  the  stock. 

As  to  the  second  objection,  it  may  be  admitted  that  the  civil  remedy  is  in  all  cases 
suspended  by  a  felony  where  the  act  complained  of,  which  would  otherwi.se  have 
given  a  right  of  action  to  the  Plaintiff,  is  a  felonious  act.  Ujjon  this  ground  Mrs. 
Keating  would  have  lost  any  right  of  action  which  she  could  otherwise  have  had 
again.st  Fauntleroy,  for  the  wrongful  sale  of  her  stock  without  her  authority,  by 
reason  of  the  felony  committed  by  him,  as  the  means  of  selling  the  stock.  But  this 
principle  does  not  apply  to  the  present  case,  upon  two  grounds.  First,  none  of  the 
present  Defendants  had  any  privity  or  share  whatever  in  the  felonious  act.  There 
is,  therefore,  no  fflnny  conunitted  by  them  in  which  the  civil  right  arising  against 
them,  supposing  [685]  it  to  exi.st,  can  merge  or  be  suspended  :  they  are  innocent 
third  persons.  And.  secondly,  Fauntleroy,  the  penson  guilty  of  the  foi-gery,  had 
suffered  the  extreme  penalty  of  the  law  before  the  action  was  brought ;  not,  indeed, 
f(jr  the  commission  of  this  particular  forgery,  but  of  another  of  the  same  nature  J 
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and  the  present  Plaintiff  having  given  tu  the  Bank  all  tlie  means  in  her  power  for 
prosecuting  the  felon,  it  became  impossible,  without  any  default  in  her,  that  he  should 
be  prosecuted  and  punished  for  this  felony.  The  case,  therefore,  falls  within  the 
principle  laid  down  by,  though  not  within  the  precise  circumstances  of,  the  two  cases 
that  were  cited  at  the  bar  :   Dawkes  v.  Coveneigh,  *  and  Crosby  v.  Leng.f 

As  to  the  argument,  that  to  affirm  this  sale  is  to  affirm  a  felony,  that  point  may 
be  considered  to  have  been  decided  in  Stone  and  another  v.  Marsh  and  others  ;  |  with 
which  decision  we  entirely  concur.  Lord  Tenterden  in  giving  the  judgment  of  the 
Court  of  King's  Bench  in  that  case,  puts  the  question  in  page  5G5.  of  that  report  in 
so  clear  a  point  of  view,  that  it  will  be  better  to  transcribe  his  words  ;. — "  It  was  con- 
"  tended  that  the  maxim  of  ratifying  a  precedent  unauthorised  act,  and  taking  the 
"  benefit  of  it,  cannot  apply  to  a  void  or  felonious  act,  and  that  here  the  plaintiffs  were 
"  seeking  to  ratify  the  felonious  act  of  Fauntleroy,  and  were  making  that  act  the 
"  ground  of  their  demand.  In  this  latter  assertion  lies  the  fallacy  of  the  defendants' 
"  argument.  The  assertion  is  incorrect  in  fact ;  the  plaintiff's  do  not  seek  to  ratify 
"  the  felonious  act :  they  do  not  make  that  [686]  act  the  ground  of  their  demand. 
"  The  ground  of  their  demand  is  the  actual  receipt  of  the  money  produced  by  the  sale 
"  anH  transfer  of  their  annuities.  The  sale  was  not  a  felonious  act ;  neither  was 
"  the  transfer  nor  the  receipt  of  money.  The  felonious  act  was  antecedent  to  all 
"  these,  and  was  complete  without  them,  and  was  only  the  inducement  to  the  Bank 
"  of  England  to  allow  the  transfer  to  be  made."  We  think,  therefore,  upon  the  reasons 
above  given,  that  this  second  objection  falls  to  the  ground. 

But  it  is  objected,  thirdly,  that  the  proceeds  of  the  sale  of  the  stock  never  came 
into  the  hands  of  the  Defendants  so  as  to  be  money  received  by  tliem  to  the  use  of 
the  Plaintiff' ;  and  the  consideration  of  this  objection  involves  two  questions  :  First, 
did  the  money  actually  come  into  the  possession  of  the  Defendants  1  Secondly,  if 
it  ever  was  in  their  possession,  had  the  Defendants  the  means  of  knowledge  whilst 
it  remained  in  their  hands  that  it  was  the  money  of  the  Plaintiff,  and  not  the  money 
of  Fauntleroy  1  As  to  the  first  point,  the  special  verdict  finds  expressly  that  Simpson, 
the  broker,  paid  the  sum  of  £6013  2s.  6d.,  being  the  amount  of  the  sum  received  from 
Tarbutt  (deducting  one  half  of  the  usual  commission,)  by  a  check  payable  to  Marsh 
and  Company,  into  the  hands  of  Martin  and  Company,  to  the  account  of  Marsh  and 
Company.  At  the  precise  time  of  such  payment,  therefore,  there  can  be  no  doubt 
that  it  was  as  much  money  under  their  control  as  any  other  money  paid  in  at  Martin 
and  Comjiany's  by  any  customer  under  ordinary  circumstances.  The  house  of  Marsh 
and  Company  might  have  drawn  the  whole  of  the  balance  into  their  own  hands. 
If  the  same  money  had  been  paid  into  [687]  Martin  and  Company's  as  the  produce 
of  the  Plaintiff''s  stock,  sold  under  a  genuine  power  of  attorney,  it  would  unquestion- 
abl}'  have  been  received  by  all  the  Defendants  to  the  use  of  the  Plaintiff'.  It  would 
not  the  less  be  money  received  by  the  partners  of  the  firm,  because  (as  found  in  the 
special  verdict)  it  was  entered  in  the  account  as  "  cash  per  Fauntleroy,"  or  because 
it  never  appeared  in  the  house-book  or  any  other  books  of  Marsh  and  Company,  but 
only  in  the  pass-book  of  that  firm,  with  Martin  and  Company,  or  because  it  never 
came  into  the  yearly  balancing  of  the  house  of  Marsh  and  Company,  or  in  any  other 
manner  into  their  books.  Those  several  circumstances  prove  no  more  than  that 
Fauntleroy,  one  of  the  partners,  deceived  the  others  by  preventing  the  money  from 
being  ultimately  brought  to  the  account  of  the  house  ;  but  as  between  them  and  tlie 
person  by  the  sale  of  whose  stock  it  was  produced,  we  think  the  fraud  of  their  partner, 
Fauntleroy,  in  the  subsequent  appropriation  of  the  money  aff'ords  no  answer,  after 
it  has  once  been  in  their  power ;  and  that  it  was  so,  appears  to  be  distinctly  stated 
in  the  special  verdict. 

But  it  is  urged  that  the  present  Defendants  had  no  knowledge  that  the  money 
was  the  property  of  the  Plaintiff',  being  perfectly  ignorant,  as  the  special  verdict  finds, 
of  the  commission  of  the  forgery,  of  the  sale  of  the  stock,  or  the  payment  of  the  produce 
of  such  sale  into  their  account  at  Martin  and  Company's.  It  must  be  admitted  that 
they  were  so  far  imposed  upon  by  the  acts  of  their  partner  as  to  be  ignorant,  that 
the  sum  above  mentioned  was  the  produce  of  the  Plaintifl"s  stock  ;  but  it  is  equally 
clear  that  the  Defendants  might  have  discovered  the  payment  of  the  money,  and 
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[688]  the  source  from  which  it  was  derived,  if  they  liad  used  the  ordinary  dihgence 
of  men  of  business.  If  they  had  not  the  actual  knowledge,  they  liad  all  the  means 
of  knowledge  ;  and  there  is  no  princijile  of  law  upon  which  they  can  succeed  in  {)i'o- 
tecting  themselves  from  responsibility  in  a  case  wherein  if  actual  knowledge  was 
necessary,  tliey  might  have  acquired  it  by  using  the  ordinary  diligence  which  their 
calling  requires. 

As  to  the  last  ground  of  objection  to  the  Plaintiff's  right  to  recover,  it  is  argued 
that  by  the  agreement  into  which  she  entered  with  the  Bank,  and  under  which  she 
has  received  from  the  time  of  the  sale  the  dividends  which  would  have  become  due, 
slie  has  disaffirmed  the  sale  with  a  full  knowledge  of  all  the  facts,  and  therefore  cannot 
now  be  allowed  to  set  it  up  as  a  valid  sale.  But  it  appears  to  us  that  it  is  sufficient 
to  look  at  the  terms  of  such  agreement  to  give  an  answer  to  the  objection.  That 
agreement  expressly  secures  to  Mrs.  Keating  the  right  to  have  recourse  either  to  the 
Bank  or  the  present  Defendants  for  her  remedy,  as  she  may  be  advised.  It  therefore 
leaves  the  question,  whether  the  sale  is  affirmed  or  not  completely  in  uncertainty, 
until  she  makes  her  election  to  have  recourse  to  the  one  or  the  other  ;  and  the  agree- 
ment is  one  which  causes  no  disadvantage  to  the  right  of  the  Defendants,  who,  if 
liable,  can  only  be  liable  once  to  the  payment  of  money  actually  received,  whether 
the  Bank  have  in  the  mean  time  advanced  the  dividends  or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  our  opinion  to  be,  that,  upon  the  ques- 
tion which  has  been  proposed  to  us  by  your  Lordships,  A.  has  the  right  to  recover 
the  produce  of  her  stock  [689]  against  the  surviving  partners  of  the  firm,  who  received 
it  under  the  circumstances  stated  in  the  special  verdict  in  an  action  for  money  had 
and  received  to  her  use. 

The  Lord  Cliief  Justice  of  the  Common  Pleas  desires  to  have  it  expressly  under- 
stood, that  he  fully  concurs  in  the  opinion  now  delivered. 

In  consequence  of  this  opinion,  the  judgment  of  the  Court  below,  upon  the  motion 
of  the  Lord  Chancellor,  was  affirmed  without  costs. 


[690]  ENGLAND. 

COMMON  PLEAS  ;    KING'S  BENCH. 


The  Mayor  and  BurOesses  of  Lyme  Eegis, — Plaintiffs  (in  Etror) ;  IIeNIiV 
HosTE  Henley,  Esq., — Defendant  (in  Error)  [1834]. 

[Mews'  Dig.  iv.  577  ;  xii.  672.  S.C.  2  CI.  &  F.  331  ;  and,  in  Courts  below,  3  B.  &  Ad. 
77;  5  Bing.  91  ;  3  Moo.  &  P.  278.  Discussed  in  Gibson  v,  Preston  {Mayor  of)i 
1870,  L.  R.  5  Q.  B.  221 ;  Winch  v.  Thames  Conservators,  1872,  L.  R,  7  Q  P;  470  j 
Hudson  V.  Tabor,  1877,  2  Q.  B.  D.  293;  and  see  A.-G.  v.  Tomline,  1879,  12  Ch. 
D.  231.] 

By  letters  patent,  10  C^ha.  1.  ;  the  borough  or  town  and  pier  quay  or  cob  of 
Lyme  Regis,  with  all  the  privileges,  etc.,  to  the  town  and  pier  quay  belong- 
ing, were  granted  and  confirmed  to  the  Mayor  and  Burgesses  of  Lyme 
Regis,  and  their  successors,  to  hold,  etc.,  in  fee  farm  for  ever.  The  letters 
patent  provided,  that  the  Mayor  and  Burgesses  and  their  successors  should, 
at  their  own  cost,  thenceforth  from  time  to  time  for  ever,  well  and  suffi- 
ciently repair,  maintain,  and  support,  as  often  as  it  should  be  necessary 
or  expedient,  all  and  singular  the  buildings,  banks,  sea-shores,  and  all 
other  mounds  and  ditches  within  or  belonging  to  the  borough,  or  situate 
between  the  borough  and  the  sea,  and  also  the  pier  quay.  The  Mayor 
was  by  the  letters  patent  appointed  clerk  of  the  market  within  the  borough, 
with  the  fines,  etc.  belonging  to  that  office;  and  to  the  Mayor  and  Burgesses 
was  granted  a  license  to  dig  stones  and  rocks  in  any  place  witliin  the 
borough  out  of  the  sea,  and  on  the  sea-shore,  for  the  reparation  of  the 
port,  and  the  building  called  the  pier  quav,  and  other  necessary  repara- 
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tions  and  common  works  of  the  town  and  borougli  and  tlie  building  afore- 
said. 

In  an  action  on  the  case  against  the  corporation,  the  declaration  set  forth  the 
letters  patent,  and  that  they  were  accepted  by  the  corporation,  and  that  the 
corporation  had  thenceforward  enjoyed  the  benefits  and  profits  of  the 
letters  patent ;  and  tliat  tlie  Plaintitt'  was  possessed  of  a  house  and  land 
within  the  borougli,  and  abutting  on  the  sea-shore  ;  and  that  there  was 
at.  the  time  of  the  scaling  and  acceptance  of  the  letters  patent,  a  sea- 
bank  between  the  borough  and  the  sea,  which  formed,  and  of  right 
ought  to  be,  a  protection  to  the  house  [691]  and  land  of  tlie  Plaintiff',  and 
which  sea-bank  the  Defendants,  by  virtue  of  the  letters  patent,  and  their 
acceptance,  were  liable  to  repair  at  their  own  cost  as  often  as  might  be 
necessary ;  and  that  for  want  of  such  rejiair  the  house  and  land  of  the 
Plaintiff  was  inundated  and  injured  : 

Held,  after  verdict  upon  a  plea  of  not  guilty,  that  this  declaration  disclosed 
a  sufficient  cause  of  action. 

This  was  a  writ  of  error  upon  a  judgment  in  the  Court  of  Common  Pleas,*  affirmed 
by  the  Court  of  King's  Bench.! 

In  Hilary  Term  7  and  8  Geo.  IV.,  an  action  was  brought  by  the  Defendant  in 
error  against  the  Plaintiff's  in  error,  in  the  Court  of  Common  Pleas,  for  the  non-per- 
formance of  certain  repairs  directed  by  their  charter,  whereb}'  special  damage  had 
been  sustained.  The  declaration  in  the  first  count  stated  as  follows  : — For  that  whereas 
heretofore,  and  before  the  committing  of  the  grievances  by  the  said  Defendants,  as 
hereinafter  next  mentioned,  to  wit,  on  the  20th  day  of  June,  in  the  10th  year  of  the 
reign  of  our  late  sovereign  Charles  I.,  to  wit,  at  the  parish  of  Lyme  Regis,  in  the  county 
of  Dorset,  our  said  late  Lord  Sovereign,  by  his  certain  letters  patent,  duly  sealed  in 
that  behalf — after  reciting  as  therein  is  recited — did  for  himself,  his  heirs  and  suc- 
cessors (amongst  other  things)  give,  grant,  and  confirm  to  the  mayor  and  burgesses 
of  Lyme  Regis  aforesaid,  and  their  successors,  the  borough  or  town  of  Lyme  Regis, 
and  also  all  that  the  building  called  the  pier  quay  or  cob  of  Lyme  Regis,  with  all  and 
singular  the  liberties,  privileges,  profits,  franchises,  and  immunities  to  the  same  town, 
or  to  the  said  pier  quay  or  cob,  in  any  wise  howsoever  [692]  belonging  or  appertain- 
ing :  to  have,  hold,  and  enjoy  the  aforesaid  borough  or  town,  and  also  all  that  the 
building  aforesaid,  called  the  pier  quay  or  cob  of  Lyme  Regis,  with  all  and  singular 
the  liberties,  franchises,  privileges,  and  immunities,  to  the  aforesaid  mayor  and  bur- 
gesses of  the  borough  aforesaid,  and  their  successors  :  to  the  only  and  proper  use 
and  behoof  of  the  said  mayor  and  burgesses  of  the  borough  aforesaid,  and  their  suc- 
cessors, in  fee  farm  for  ever  ;  yielding  of  fee  farm  to  our  said  late  Sovereign  Lord 
Charles  I.,  his  heirs  and  successors,  of  and  for  the  aforesaid  borough  or  town,  with 
its  liberties  and  franchises,  as  in  the  said  letters  patent  in  that  behalf  mentioned. 
And  our  said  late  Sovereign  Lord  Charles  I.  did  further,  of  his  abundant  special  grace, 
and  of  his  certain  knowledge  and  mere  motion,  for  himself,  his  heirs,  and  successors, 
pardon,  remise,  and  release  to  the  same  mayor  and  burgesses  of  the  borough  or  town 
aforesaid,  and  their  successors  for  ever,  twenty-seven  marks,  parcel  of  thirty-two 
marks  of  the  farm  of  the  same  borough  and  the  liberties  thereof,  anciently  by  letters 
patent,  or  in  any  other  manner  due:  Our  said  late  Lord  King  Charles  I.,  willing 
not  that  the  same  mayor  and  burgesses  of  the  borough  of  Lyme  Regis  aforesaid,  in 
the  county  of  Dorset  aforesaid,  or  their  successors,  or  either  or  any  of  them,  should 
be  charged  of  the  further  portion  of  the  aforesaid  farm  of  thirty-two  marks,  besides 
the  aforesaid  five  marks,  by  our  said  late  Lord  King  Charles  I.,  or  by  his  heirs,  justices, 
sheriffs,  escheators,  clerks  of  the  market,  or  bailiffs  or  ministers  of  him,  the  late  King 
Charles  I.,  his  heirs  or  successors  whomsoever,  or  of  the  arrearages  thereof;  but 
that  tliey  [693]  and  their  successors,  against  our  said  late  King  Charles  I.,  his  heirs 
and  successors,  should  be  thereafter  acquitted,  and  from  time  to  time  for  ever  dis- 
charged of  the  aforesaid  yearly  twenty-seven  marks,  parcel  of  the  aforesaid  yearly 
thirty-two  marks,  any  statute,  act,  ordinance,  provision,  or  any  charters  or  letters 
patent  theretofore  made,  by  any  of  our  said  late  King  Charles  I.'s  progenitors,  to 

*  5  Bing.  !J1.  13  Barn.  &  Ad.  77. 

1098 


LYME  REGIS  V.  HENLEY  [1834]  VHI  BUGH  N.  Si 

the  same  mayor  and  burgesses,  or  tlieir  predecessors,  to  the  contrary  thereof  in  any 
wise  notwithstanding.  And  that  the  aforesaid  mayor  and  burgesses  of  the  borough 
of  Lyme  aforesaid,  and  their  successors,  all  and  singular  of  the  buildings,  baidvs,  sea- 
shores, and  all  other  mounds  and  ditches  within  the  aforesaid  borough  of  Lyme,  or 
to  the  aforesaid  borough  in  any  wise  belonging  or  a|)])ertaining,  or  situate  between 
the  same  borough  and  the  sea,  and  also  the  said  buikiing  there  called  the  pier  quay 
or  the  cob,  at  their  own  costs  and  expenses  thenceforth,  from  time  to  time  for  ever, 
should  well  and  sufficiently  repair,  maintain,  and  sujjport,  as  often  as  it  should  be 
necessary  or  expedient.  And  further,  of  his  special  grace,  and  of  his  cetrain  knowledge 
and  mere  motion,  our  said  late  King  Charles  L,  by  the  said  letters  patent,  for  himself, 
his  heirs  and  successors,  did  grant  to  the  aforesaid  mayor  and  burgesses  of  the  borough 
aforesaid,  and  their  successors,  that  the  mayor  of  the  same  borough  for  the  time  being 
for  ever  thereafter,  should  be  clerk  of  the  market  witliin  tlie  borough  or  town  afore- 
said, and  the  liberties  and  precincts  of  the  same  ;  and  that  the  mayor  of  the  borough 
aforesaid  for  the  time  being  should  do  and  execute,  and  might  and  should  be  able 
to  do  and  execute  there  [694]  for  ever,  all  and  whatsoever  that  which  to  the  office 
of  clerk  of  the  market  of  our  said  late  King  Charles  L's  household  there  pertained 
to  be  done  and  performed  ;  so,  nevertheless,  that  the  clerk  of  the  market  of  our  said 
late  King  Cliarles  L  's  household  for  the  time  being,  together  with  the  aforesaid  mayor 
for  the  time  being,  might  exercise  the  office  abovesaid,  and  intromit,  when  he  would, 
to  do  any  thing  which  pertained  to  the  office  of  clerk  of  the  market  there,  in  the 
borough  aforesaid,  and  the  liberties  and  precincts  of  the  same.  And  further,  our 
said  late  King  Charles  1.,  of  his  abundant  special  grace,  and  of  his  certain  knowledge 
and  mere  motion,  for  himself  and  his  heirs  and  successors,  did,  by  the  said  letters 
patent,  give  and  grant  to  the  said  mayor  and  burgesses  of  the  said  borough  and  town 
aforesaid  and  their  succe.ssors,  all  and  singular  the  fines,  amerciaments,  and  sums  of 
money,  before  the  said  clerk  of  the  market  of  the  town  or  borough  aforesaid,  or  the 
clerk  of  the  market  of  the  said  late  King  Charles  L,  or  his  deputy,  by  either  or  any 
of  the  inhabitants  of  the  borough  or  town  aforesaid,  after  the  date  and  making  of 
the  said  letters  patent,  forfeited,  or  thereafter  to  be  forfeited  and  assessed  in  the  same 
borough,  to  have  and  enjoy  to  tlie  .same  mayor  and  burgesses  of  the  borough  aforesaid, 
and  their  successors,  to  the  use  of  the  aforesaid  mayor  and  burgesses,  and  their  suc- 
cessors for  ever,  of  the  said  late  King  Charles  L's  gift,  without  account,  or  any  other 
thing  for  the  same  to  our  said  late  King  Charles  L,  his  heirs,  or  successors,  in  any 
wise  liowsoever  to  be  rendered  or  paid,  and  to  be  levied  by  their  own  servants  and 
ministers,  without  estreats  thereof  to  be  sent  to  the  Exchequer  of  the  said  late  King 
Charles  L  [695]  And,  moreover,  of  his  more  ample  special  grace,  and  of  his  certain 
knowledge  and  mere  motion,  the  said  late  King  Charles  L  did  will,  and  by  the  said 
letters  patent  did  for  himself,  his  heirs  and  successors,  give  and  grant  to  the  said  mayor 
and  burgesses  of  the  borough  aforesaid,  and  their  successors,  full  power,  authority, 
and  license  from  time  to  time  for  ever  to  dig  stones  and  rocks  in  any  places  whatsoever, 
within  the  borough  and  jsarish  of  the  town  aforesaid,  out  of  the  sea  and  on  the  sea- 
shore, in  the  borough  and  parish  aforesaid,  adjoining  to  the  said  borough  or  town, 
for  the  re})aration  and  amendment  of  the  port  and  building  aforesaid,  called  the  pier 
quay  or  cob,  and  other  necessary  reparations  and  common  works  of  the  same  town 
and  borough,  and  belonging  and  apjicrtaining  to  the  buildings  aforesaid.  And  the 
said  late  King  C'harles  L  did  also,  by  the  said  letters  jiatent.  will  and  grant  to  tlie  afore- 
said mayor  and  burgesses  of  the  borough  aforesaid,  and  their  successors,  that  the 
same  mayor  and  burgesses  and  their  successors  should  have,  hold,  use,  and  enjoy, 
and  might  and  should  be  able  fully,  freely,  and  entirely  to  have,  hold,  use,  and  enjoy 
for  ever,  all  the  liberties,  free  customs,  privileges,  authorities,  acquittances,  and  hcenses 
aforesaid,  according  to  the  tenor  and  effect  of  the  said  letters  patent,  without  the  let 
or  impediment  of  the  said  late  King  Charles  I.,  his  heirs  or  successors  whomsoever, 
our  said  late  King  Charles  I.  willing  not  that  the  same  mayor  and  burgesses  and  in- 
habitants of  the  Ixirough  or  town  aforesaid,  or  either  or  any  of  them,  by  reason  of 
the  premises,  or  either  or  any  of  them,  should  be  thereof  hindered,  molested,  aggrieved, 
or  vexed,  or  in  any  thing  disturbed  by  [696]  him.  the  .said  late  King  Charles  L,  or 
by  his  heirs,  or  his  or  their  justices,  sheriff's,  cscheators  or  otiier  the  bailiff's  or  ministers 
of  the  .said  late  Iving  ('liarles  L,  his  heirs  or  successors  whomsoever  ;  which  said  letters 
patent  the  mavoi-  and  burgesses  of  the  borough  aforesaid,  afterwards — to  wit,  on 
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the  same  day  and  year  aforesaid — to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, duly  accepted,  and  the  same  thence  hitherto  have  been,  and  still  are,  one  of  the 
governing  charters  of  the  said  borough — to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid.     And  the  said  Plaintiff  further  says  that  the  said  mayor  and  burgesses. 
from  the  time  of  their  acceptance  of  the  .said  letters  patent,  hitherto  have,  had,  held, 
received,  and  enjoyed  all  the  benefits,  ])rofits,  and  advantages  granted  to  tiiem  by 
such  letters  patent,  as  aforesaid.     And  whereas  also,  before,  and  at  the  time  of  the 
committing  of  the  grievances  by  the  said  Defendants,  as  liereinafter  next  mentioned, 
the  said  Plaintiff  was  lawfully  possessed  of  and  in  divers,  to  wit,  five  messuages,  five 
cottages,  five  buildings,  and  divers,  to  wit,  twenty  closes  of  land  with  the  appurten- 
ances, situate  and  being  in  the  county  aforesaid,  to  wit,  in  the  borough  aforesaid. 
And  whereas  also,  before,  and  at  the  time  of  the  committing  of  the  grievances  by 
the  said  Defendants,  as  hereinafter  next  mentioned,  divers,  to  wit,  five  other  messuages, 
five  other  cottages,  five  other  buildings,  and  divers,  to  wit,  twenty  closes  of  other 
land,  with  the  appurtenances,  situate  and  being  in  the  county  aforesaid,  to  wit,  in 
the  borough  aforesaid,  were  in  the  possession  and  occupation  of  divers  persons,  as 
tenants  thereof  respectively  to  the  said  Plaintiff ;  the  reversion  thereof  then  and 
still  belonging  to  the  said  Plain-[697]-tifl' — to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid — all  which  said  several  messuages,  cottages,  buildings,  and  closes  of  land, 
with  the  appurtenances  before  and  at  the  times  of  the  committing  of  the  several  griev- 
ances by  the  said  Defendants,  as  hereinafter  next  mentioned,  were  abutting  on  or 
near  the  sea-shore  there — to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid. 
And  whereas  also,  before  and  at  the  time  of  sealing  of  the  said  letters  patent,  and 
acceptance  thereof,  as  aforesaid,  by  the  said  mayor  and  burgesses,  and  also  at  the  time 
of  the  committing  of  the  several  grievances  by  the  said  Defendants,  as  hereinafter 
next  mentioned,  divers,  to  wit,  ten  buildings,  ten  banks,  ten  sea-shores,  and  ten  mounds 
had  been,  and  were  then  respectively  standing  and  being  within  the  borough  of  Lyme 
Regis  aforesaid  ;  and  divers,  to  wit,  ten  other  buildings,  ten  other  banks,  ten  other 
sea-shores,  and  ten  other  mounds,  had  been,  and  respectively  were  belonging  and 
appertaining  to  the  said  borough  ;  and  divers,  to  wit,  ten  other  buildings,  ten  other 
banks,  ten  other  sea-shores,  and  ten  other  mounds,  had  been,  and  were  at  those  times 
respectively  standing,  and  being,  and  situate  between  the  said  borough  and  the  sea, 
to  wit,  in  the  borough  aforesaid  ;  all  which  said  buildings,  banks,  sea-shores,  and 
mounds  respectively,  at  the  times  of  the  committing  of  the  several  grievances  by 
the  said  Defendants,  as  hereinafter  next  mentioned,  were  near  to,  and  then  and  there 
constituted  and  formed,  and  were  a  protection  and  safeguard,  and  still  of   right 
ought  to  form  and  be  a  protection  and  safeguard  to  the  said  several  messuages,  cottages, 
buildings,  and  closes  of  land,  with  the  appurtenances  aforesaid,  and  then  and  [698] 
there  hindered  and  prevented,  and  still  of  right  ought  to  hinder  and  prevent,  the 
aea,  and  the  waves  and  waters  thereof,  from  running  or  flowing  in,  upon,  against, 
or  over  the  said  several'  messuages,  cottages,  buildings,  and  closes  of  land  aforesaid  ; 
and  all  which  buildings,  banks,  sea-shores,  and  mounds,  the  said  Defendants,  at  the 
times  of  the  committing  of  the  several  grievances  by  them,  as  hereinafter  next  men- 
tioned, were  under,  and  by  virtue  and  in  pursuance  of  the  aforesaid  letters  patent, 
and  the  acceptance  thereof,  as  aforesaid,  liable  to,  and  ought,  at  their  own  proper 
costs  and  charges,  well  and  sufficiently  to  have  repaired,  maintained,  and  supported, 
and  still  are  liable  to,  and  ought  at  their  own  proper  costs  and  charges,  well  and  suffi- 
ciently to  repair,  maintain,  and  support,  when  and  .so  often  as  it  should  or  miglit  have 
been,  or  shall  or  may  be  necessary  or  expedient  so  to  do,  so  as  to  prevent  damage  or 
injury  to  the  said  messuages,  cottages,  buildings,  and  closes  of  the  said  I^laintift',  by 
the  sea,  or  the  waves  or  waters  thereof,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid.     Yet  the  said  Defendants,  well  knowing  the  premises,  and  not  regarding 
the  said  letters  patent,  nor  their  duty  in  that  behalf,  but  contriving,  and  wrongfully 
and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  Plaintiff,  and  to 
deprive  him  of  the  use  and  benefit  of  his  several  messuages,  cottages,  buildings,  and 
closes  in  this  count  first  above  mentioned,  and  also  to  injure,  prejudice,  and  aggrieve 
him,  the  said  naintiff,  in  his  reversionary  interest  of  and  in  the  said  messuages,  cot- 
tages, buildings,  and  closes,  in  this  count  secondly  above  mentioned,  so  being  in  the 
posses.sion  and  occupation  [699]  of  the  said  jiersons,  as  tenants  thereof  to  him,  the 
said  Plaintiif,  as  aforesaid;  and  in  wliicli  lir,  tlu^  said  l^laintiff,  was  so  interested, 
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as  afDi'csaid,  horotofore,  to  wit,  on  tlie  1st  day  of  .lamiaiy,  in  tlic  year  of  our  LoiJ 
liSJl,  and  from  thence  for  a  long  space  of  time,  to  wit,  continually  until  the  com- 
mencement of  this  suit,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  wrong- 
full}'  and  unjustly  suffered  and  permitted  the  said  buildings,  banks,  sea-shores,  and 
mounds,  to  bo  and  continue  ;  and  the  same,  during  all  the  time  afoi'esaid,  were  ruinous, 
prostrate,  fallen  (h)vvn,  washed  down,  out  of  repair,  arxl  in  great  decay,  for  want  of 
due,  needful,  proper,  and  necessary  repairing,  maintaining,  and  sui>porting  of  the 
same,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid  ;  by  means  of  which 
said  several  premises,  the  sea,  and  the  waves  and  waters  thereof,  afterwards,  to  wit, 
on  the  same  1st  day  of  January,  in  the  year  of  our  Lord,  ISi'l,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this  suit,  to  wit,  at  tlic 
parish  aforesaid,  in  the  county  aforesaid,  ran  and  flowed  with  great  force  and  violence 
in,  upon,  under,  over,  and  against  the  said  sevei-al  messuages,  cottages,  buildings, 
and  closes  of  tlie  said  Plaintiff',  and  in  whicJi  he  was  so  interested,  as  aforesaid  ;  and 
tliereby  then  and  there  greatly  inundated,  damaged,  injured,  undermined,  washed 
down,  beat  down,  prostrated,  levelled,  and  destroyed  the  said  several  messuages, 
cottages,  and  buildings,  and  the  materials  of  the  same  messuages,  cottages,  and  build- 
ings, together  with  divers,  to  wit,  10,000  cart  loads  of  the  earth  and  soil,  and  divers, 
to  wit.  five  acres  of  the  said  several  closes,  were  washed  and  carried  away,  to  wit,  at 
the  parish  [700]  aforesaid,  in  the  county  aforesaid;  by  means  of  which  said  several 
premises,  the  said  Plaintiff"  not  only  lost,  and  was  deprived  of  the  use,  benefit,  and 
enjoyment  of  his  said  messuages,  cottages,  biuldings,  and  closes  in  this  count  first 
above  mentioned,  but  was  also  thereby  then  and  there  greatly  injured,  prejudiced, 
and  aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  several  mes- 
suages, cottages,  buildings,  and  closes,  in  this  count  secondly  above  mentioned,  so  being 
in  the  possession  and  occupation  of  the  said  persons,  as  tenants  thereof  to  the  said 
Plaintiff',  as  aforesaid,  and  in  which  the  said  Plaintiff'  was  so  interested,  as  aforesaid. 
And  the  said  Plaintiff'  hath  been  and  is,  by  means  of  the  premises  aforesaid,  otherwise 
greatly  injured  and  damnified,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid. 

There  were  other  counts,  stating  a  liability  to  the  same  repairs  by  prescription  ; 
and  others,  stating  it  by  reason  of  the  possession  of  certain  closes.  The  Defendants 
below  pleaded  the  general  issue. 

The  cause  came  to  be  on  tried  before  Mr.  Justice  Littledale  at  the  spring  assizes 
for  the  county  of  Dorset,  in  1828,  when  the  jury  found  a  verdict  for  the  Plaintiff' 
below,  on  the  first  count  of  the  declaration,  with  £100  damages  ;  and  were  discharged 
from  giving  any  verdict  upon  the  other  counts. 

In  Easter  Term,  1828,  a  motion  in  arrest  of  judgment  was  nuide,  in  the  Court  of 
Common  Pleas,  by  the  Plaintiff's  in  error  ;  but  in  Trinity  Term,  1828,  judgment 
was  given  for  the  Defendant  in  error,  with  £100  damages,  and  costs  £675  10s. 

The  Plaintiffs  in  error  thereupon  brought  a  writ  of  error,  returnable  in  the  Court 
of  King's  Bench,  wliere,nn  Michaelmas  Term,  1831,  the  judgment  [701]  of  the  Court 
of  Common  Pleas,  was  affirmed  by  the  judgment  of  Lord  Tenterden,  and  two  other 
judges  of  that  court,  but  without  the  express  concurrence  of  the  remaining  judge. 

Upon  that  judgment  the  present  writ  of  error  was  brought. 

For  the  Plaintiff'  in  error,  Mr.  Serjeant  Merewether  and  Mr.  Erie. 

Upon  the  record  there  is  nothing  to  shew  a  liability  to  repair  by  reason  of  tenure. 
The  quotations  in  the  court  below  from  Callis  are  of  doubtful  authority,  and  controlled 
by  other  passages  in  the  same  author.*  The  main  question  is,  whether  the  King 
can,  by  charter,  create  such  a  liability  being  a  new  duty ;  for  it  is  not  in  proof  that 
there  was  any  liability  to  repair  the  sea  walls  before  the  charter,  nor  is  there  any 
authority  to  shew  that  the  acceptance  of  a  grant  from  the  King  could  raise  such  a 
liability.  If  the  grantees  fail  in  the  performance  of  the  condition  the  King  may  revoke 
the  grant.t  The  judgment  in  the  courts  below  rests  upon  the  assumption,  that  the 
corporation  is  liable  to  indictment  for  non-repair.  But  if  the  occupiers  of  land  abutting 
on  the  sea  are  liable  in  the  first  place,  according  to  the  opinion  of  Callis, J  an  agreement 
to  undertake  that  liability  even  by  a  cor]»ration  aggregate  upon  consideration,  and 
in  a  matter  of  public  interest,  will  not  subject  the  parties  to  indictment :  Rex  v.  Mayor 

*  See  Callis  on  Sewers,  pp.  2.  115.  117,  118. 
t  Bolls  Abr.  Com.  Dig.  tit.  Franchise.  t  P-  Ho- 
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of  Liverpool,*  nor  release  those  who  were  before  liable:  Eegina  v.  the  Duchess  of 
Buccleugh.t  The  charter  operates  merely  as  a  [702]  private  covenant  between  the 
King  and  the  corporation. 

There  is  no  authority  for  the  liability  here  claimed.  The  cases  cited  by  the  Court 
of  King's  Bench,  in  giving  judgment  in  this  case,  relate  to  liabilities  by  reason  of  Pre- 
scription, or  of  Tenure,  or  of  Acts  of  Parliament,  or  of  Nuisances  to  Public  Eights  ;  J 
and  not  to  any  liability  arising  from  the  acceptance  of  a  grant  from  the  King.  Popham 
V.  the  Prior  of  Breaniore,S  Keighley's  Case,||  the  Mayor  of  Lynn  r.  Turner,1  Churchman 
V.  Tunstal,**  the  case  of  a  common  ferryman,  and  Paine  v.  Partrich.jt  were  all  cases 
founded  on  prescription  and  immemorial  usage.  That  the  Plaintiff's  are  liable  because 
they  are  a  corporation  is  argued  from  an  expression  in  Russell  r.  the  Men  of  Devon. JJ 
It  is  a  mere  dictum,  and,  as  a  decision,  would  be  opposed  to  Eex  v.  the  Mayor  of  Liver- 
pool,S§  and  Harris  v.  Baker.||j|  The  cases  of  public  officers  stand  upon  the  specialty 
of  Acts  of  Parliament,  and  have  no  application  to  such  a  case  as  this. 

The  remedies  for  the  non-performance  of  such  repairs  as  are  directed  by  the  charter 
of  Charles  I.,  are  pointed  out  by  the  act  of  43  Elizabeth,  chap.  4.,  and  by  numerous 
authoritieSjUl  to  be  either  a  suit  in  the  Court  of  Chancery,  to  compel  a  proper  [703] 
application  of  the  funds  granted,  or  a  proceeding  on  the  part  of  the  King  for  a  forfeiture 
of  the  franchise. 

It  appears  by  the  statute,  1.  Geo.  IV.,  c.  99.,  for  improving  and  maintaining  the 
harbour  pier  or  cob  at  the  part  and  borough  of  Lyme  Regis,  that  the  funds  granted 
by  the  charter  are  inadequate  to  the  repairs  directed  :  it  seems,  therefore,  absurd 
to  suppose  that  any  private  prosecutor  or  Plaintiff"  should  be  able  to  compel  the  applica- 
tion of  the  funds  granted  by  the  King  for  public  purposes,  to  repairs  beneficial  to 
himself  individually,  while  repairs  required  for  the  general  protection  of  the  town 
and  port  are  left  undone.  If  the  proper  remedies  were  adopted,  the  application  of 
the  funds  granted  according  to  the  intention  of  the  King  in  granting  them,  would 
be  a  defence. 

The  declaration  states  the  banks  and  mounds  to  be  a  protection  to  the  property 
of  Mr.  Henley  and  not  of  the  public.  The  complaint  is,  therefore,  of  a  private  and 
not  a  public  injury. 

For  the  Defendant  in  error,  Mr.  FoUett. 

The  benefits  under  the  charter,  remission  of  I'cnt  and  license  to  dig  stones,  which 
the  corporation  has  enjoyed  ever  since  the  grant,  were  the  consideration  for  the  per- 
formance of  the  duty,  they  cannot  accept  the  grant  and  reject  the  burthen  :  The 
King  r.  Westwood,***  Brett  v.  Cumberland. ttt  The  charter  has  imposed  a  duty  in 
which  the  public  are  interested.  For  the  neglect  of  that  duty  indictment  will  lie  at  the 
suit  of  the  public,  or  an  action  by  a  private  person  :  Herbert  v.  Paget.|||  Lane  v. 
C!otton,SSS  [704]  Com.  Dig.  Action 'on  Case.  A.  2,  A.  3,  Peter  v.  Kendal.|||||| 

It  is  a  general  principle  of  law,  that  every  breach  of  public  duty  or  neglect  of  what 
the  party  is  bound  to  perform,  working  wrong  or  loss  to  another,  is  injurious  and 
actionable  :  Sutton  v.  Johnstone,  1  Term.  Rep.  509  ;  Russell  v.  Men  of  Devon,  2  Term 
Rep.  667. 

On  this  principle  is  founded  the  right  of  action  against  sheriffs,  justices,  constables, 
etc.  again.st  a  keeper  of  records,  Hubert  v.  Paget ;  HII  against  a  ferryman,  for  neglecting 
to  keep  his  boat,  Payne  v.  Partricli  j  *  *  *  *  Churchman  v.  Tunstal ;  tttt  and  against  a  cor- 

*  3  East,  86.  t  1  Salk.  358. 

I  Vide  as  to  Prescription,  Paine  i'.  Partrich,  Carth.,  194.,  Tenure,  12  H.  VII.  18. 
Acts  of  Parliament,  Rex  v.  Inhabitants  of  Kent,  13  East,  220.  ;  Rex  v.  Inhabitants 
of  Lindsay,  14  East,  317.  ;  Rex  v.  Kerrison,  3  M.  and  S.  526.  Nuisances  to  Public 
Rights,  Rex  V.  Stoughton,  2  Saund.  157. 

S  11  Hen.  4.  82.  Ii  10  Rep.  139  a.  H  Cowp.  86. 

**  Hardr.  162.  tt  Show.  255.  ;  Cuth.  101. 

tt  2  T.  R.  667.  S§  3  East,  86.  ||||  4  M.  &  S.  27. 

Ill  4  Viner,  476.  and  the  Cases  there  collected  Co.  Dig.  Franchises,  Y.  3. 
*  **  4  B.  &  C.  781.  4  Bligh,  N.  S.  213. 

ttt  Cro.  Jac.  399.  521.  JJt  1  Lev.  64.  i<§§  1  Salk.  17. 

mill  6  B.  &  C.  703.  mill  1  Lev.  Rep.  64. 

****  Show.  255.;  Carth.  191.       ittt  Hadr.  163. 
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poration  for  not  repairing  a  creek  of  the  sea,  Mayor  of  Lynn  v.  Turner.  *  By  tlie  eliartcr 
granted  to  the  Plaintiff^,  the  King  wills  that  the  Plaintiffs  shall  i'e])air  the  sea.  walls  : 
they  accept  the  chapter,  and  by  their  acceptance  the  words  of  the  King  enure  as  a 
covenant  by  the  Plaintiff's  :  Brett's  Case.t  They  neglect  their  duty,  by  which  the 
Defendant  sustains  a  serious  loss  ;  and  this  gives  him  a  right  of  action  against  theni. 

The  duty  imposed  affects  the  public  interest,  and  the  charter  is  therefore  granted 
in  exercise  of  the  royal  prerogative,  and  is  not  like  the  indenture  of  subjects.  The 
Plaintiffs  are  liable  by  reason  of  their  tenure  of  the  town  or  borough  :  Callis,  p.  117. 
They  are  also  liable  by  reason  of  their  possession  of  the  walls  themselves  :  Callis 
p.  1L5.  The  declaration  sufKciently  alleges  both  these  liabilities,  and  does  not  aver 
an  obligation  more  extensive  than  the  duty  required  by  the  charter.  That  [705] 
they  were  in  possession  of  the  borough,  the  walls  and  banks,  cannot  be  denied  after 
verdict.  The  grant  and  the  condition  are  set  forth  in  the  declaration  ;  the  considera- 
tion for  the  duty  appears  ;  and  the  party  injured  by  neglect  of  the  duty  has  a  right 
of  action  :  Keighley's  Case.f  In  the  King  r.  Kerrison,;^  the  obligation  annexed  to 
the  grant  did  not  appear.  A  corporation  may  be  bound  to  the  performance  of  a  public 
duty  without  holding  land.  But  in  this  case  land  was  granted  by  the  charter ;  and 
they  come  under  the  strict  liability  ratione  tenwrce. 

At  the  conclusion  of  the  argument  the  following  question  was  proposed  by  the 
House,  for  the  opinion  of  the  Judges  : — 

The  declaration  in  an  action  on  the  case  against  a  corporation  states,  that  before 
the  committing  of  the  grievances  by  the  Defendants,  the  King,  by  his  letters  patent 
duly  sealed,  did  give,  grant,  and  confirm  to  the  corporation  and  their  successors,  the 
borough  or  town  of  Lyme  Regis,  also  all  that  the  building  called  the  pier  quay  or  cob 
of  Lyme  Regis  with  the  liberties,  franchises,  privileges,  and  immunities  to  the  same 
town,  pier  quay  or  cob  in  any  wise  belonging  to  the  only  proper  use,  and  behoof  of 
the  corporation,  in  fee-farm  for  ever,  yielding  of  fee-farm  to  the  King  as  in  the  letters 
patent  mentioned  :  and  that  the  King  thereby  released  to  the  corporation  part  of 
an  ancient  sum  of  money  due  from  them  annually,  willing  that  the  corporation 
should  be  thereof  acquitted,  and  that  the  corporation  and  their  successors,  all  and 
singular  of  the  buildings,  banks,  sea-shores,  and  all  other  mounds  and  ditches  [706] 
within  the  said  borough,  or  to  the  said  borough  in  any  wise  belonging  or  appertaining, 
or  situate  between  the  said  borough  and  the  sea,  and  also  the  said  building  called 
the  pier  quay  or  the  cob,  at  their  own  costs  and  expenses  thenceforth  from  time  to 
time  for  ever,  should  well  and  sufficiently  repair,  maintain,  and  support  as  often  as 
it  should,  be  necessary  or  expedient :  that  the  King  also  by  the  same  charter  granted 
fines  and  amerciaments  before  the  clerk  of  the  market  without  account,  and  a  license 
to  dig  stones  without  the  borough  and  parish  of  the  town  out  of  the  sea  and  on  the 
sea-shore,  for  the  reparation  and  amendment  of  the  port  and  the  said  pier  quay  or 
cob,  and  other  necessary  reparations  and  common  works  of  the  same  town  and 
borough,  and  belonging  and  appertaining  to  the  buildings  aforesaid.  The  declaration 
then  avers  that  the  charter  was  duly  accepted,  and  from  thence  hath  been,  and  still 
is,  a  governing  charter  of  the  borough,  and  that  the  corporation  from  the  time  of  that 
acceptance  hitherto,  have  had,  held,  received  and  employed  all  the  benefits,  profits, 
and  advantages  granted  to  them  by  the  said  letters  patent.  It  then  proceeds  to  state 
that  the  Plaintiff  was  at  the  time  of  the  committing  of  the  grievances,  lawfully  possessed 
of  a  messuage  and  land  in  the  county  aforesaid,  to  wit,  in  the  said  borough  which 
were  before  and  at  those  times  abutting  on  or  near  the  sea-shore.  That  a  building, 
bank,  and  sea-shore  within  the  borough,  a  building,  bank,  or  sea-shore,  belonging 
and  appertaining  to  the  borough,  and  a  building,  bank,  or  sea-shore,  situate  between 
the  borough  and  the  sea,  all  which  were  there  at  the  time  of  the  sealing  and  accept- 
ance of  the  letters  patent,  and  at  the  [707]  time  of  the  committing  of  the  grievances 
and  at  the  kust  mentioned  time,  were  near  to,  and  constituted  and  formed,  and  were 
a  protection  and  safeguard,  and  still  of  right  ought  to  be  so,  to  the  Plaintifl"'s  messuage 
and  land  aforesaid  ;  and  then  hindered  the  sea  from  flowing  upon  and  over  that 
messuage  and  land;  and  which  buildings,  banks,  sea-shores,  and  mounds, the  Defendants 
were  at  those  times  by  virtue  of  the  said  letters  patent  and  acceptance,  liable  to  repair 
at  their  own  proper  costs  and  charges,  as  often  as  it  might  be  necessary  or  expedient 
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to  do  so.  A  bivacli  is  then  assigned  that  the  corporation  wrongfully  permitted  the 
said  buildings,  banks,  sea-shores,  and  mounds,  to  be  out  ot  repair  for  want  of  due, 
proper,  and  necessary  repairing  of  the  same  by  means  of  which,  the  Plaintiff's  house 
and  land  was  inundated  and  injured. 

After  a  verdict  upon  a  plea  of  not  guilty,  is  this  declaration  good,  and  does  it  disclose 
a  sufficient  cause  of  action  by  the  Plaintiff'  against  the  corjjoration  ? 

The  further  consideration  of  the  case  was  then  adjourned. 

On  the  2.5th  of  June,  the  opinion  of  the  Judges  was  read  in  the  House  by  Mr. 
Justice  Park. 

After  stating  the  (juestion  proposed,  it  proceeded  as  follows  : — 

In  order  to  make  tliis  declaration  good,  it  must  appear,  first,  that  the  corporation 
are  under  a  legal  obligation  to  repair  the  place  in  question ;  secondly,  that  such  obliga- 
tion is  matter  of  so  general  and  public  concern,  that  an  indictment  would  lie  against 
the  corporation  for  non-repair  ;  thirdly,  [708]  that  the  place  in  question  is  out  of 
repair,  and,  lastly,  that  the  Plaintiff"  has  sustained  some  peculiar  damage  beyond  the 
rest  of  the  King's  subjects  by  such  want  of  repair. 

The  third  and  last  requisites  are  admitted  to  be  averred  in  this  declaration,  and 
witli  sufficient  words,  at  least  after  verdict.  The  doubt  in  this  case  arises  upon  the 
first  and  second  requisites.  With  regard  to  the  first,  it  is  argued  that  the  corporation 
have  not,  by  acceptance  of  the  charter,  stated  in  the  declaration,  incurred  any  legal 
obligation  whatever  as  to  the  repair  of  the  place  in  question  ;  that  the  charter  does 
not  contain  a  grant  on  condition  that  the  corporation  shall  repair,  but  merely  an 
expression  of  the  King's  will  that  they  shall  repair. 

Looking  at  the  words  of  the  charter  as  stated  in  the  declaration,  we  are  of  opinion 
that  it  does  cast  upon  the  corporation  an  obligation  to  repair  ;  which  they  by  accepting 
the  charter  have  adopted.  The  King  grants  and  confirms  to  the  corporation,  the 
town  or  borough,  and  the  pier,  with  the  liberties,  franchises,  privileges,  and  im- 
munities to  the  same  belonging  in  fee-farm  for  ever,  yielding  of  fee-farm  to  the  King 
as  therein  mentioned ;  and  the  King  remits  part  of  an  ancient  rent,  willing  that  the 
corporation  should  be  thereof  acquitted  ;  and  then  the  charter  goes  on  in  these 
words  : — "  And  that  the  corporation  and  their  successors,  all  and  singular  of  the  build- 
"  ings,  banks,  and  sea-shores,  and  all  other  mounds  and  ditches  within  the  said  borough, 
"  or  to  the  said  borough  in  any  wise  belonging,  or  appertaining,  or  situate  between 
"  the  said  borough  and  the  sea,  and  also  the  said  building  called  the  pier  quay  or  the 
"  cob  at  their  own  [709]  costs  and  expenses  thenceforth,  from  time  to  time  for  ever, 
"  should  well  and  sufficiently  repair,  maintain,  and  support  as  often  as  it  should  be 
"  necessary  or  expedient." 

Now  these  words  are  undoubtedly  an  expression  of  the  King's  will,  that  the  corpora- 
tion slioiild  repair  ;  but  they  are  not  the  less  a  condition  on  that  account :  on  the 
contrary,  they  show  the  consideration  for  the  grant,  the  motive  inducing  the  King 
to  make  the  grant,  and  consequently  the  terms  and  conditions  on  which  the  grant 
was  to  be  accepted.  What  effect  such  words  might  have  in  a  grant  from  one  subject 
to  another,  it  is  not  necessary  to  determine  :  such  a  grant  between  subjects  is  matter 
of  contract  and  bargain  strictly  so  speaking  ;  but  a  grant  from  the  King  to  a  subject 
is  matter  of  favour,  and  the  language  used  will  be  found  to  vary  accordingly.  In- 
dependently of  authorities  we  should  have  come  to  this  conclusion  :  but  the  case 
of  Brett  V.  Cumberland  *  seems  to  us  to  be  decisive  of  the  question.  That  was  an 
action  of  covenant  by  the  assignee  of  King  James  I.  against  the  executors  of  the  lessee 
of  a  mill  under  letters  patent  of  Queen  Elizabeth  sealed  with  her  seal  onlj',  and  con- 
taining these  words  : — FA  prcedidus  Willielmns  executores  et  assignali  sui  prcediclum 
molendituiin  et  domus  et  cedifida  inde,  snfficienter  reparahimt.  The  fir.st  question 
was  whether  these  words  in  the  letters  patent,  to  which  the  King's  seal  only  was 
affixed,  shall  enure  as  a  covenant  to  bind  the  lessee  and  his  assigns  ;  and  it  was  re- 
solved "  that  it  should  :  for  the  lessee  takes  thereby  because  it  is  matter  of  record. 
"  Although,  in  show,  they  are  the  words  of  the  lessor  only,  yet  he  accepting  thereof 
"  and  en-[710]-joying  it,  it  is  as  well  his  covenant  in  fact,  and  shall  bind  him  as  strongly 
"  as  if  it  had  been  a  covenant  by  indenture."  So  in  the  charter  in  question,  the  words 
are  in  show,  the  words  of  the  King  only  ;  but  the  corporation  having  accepted  the 
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cli.-irtrr,  ami  nijovfil  the  liciipfits  of  it.  as  is  avoircd  in  tlic  dfclaratidii,  tlit  y  :ni  as 
strongly  liound  as  if  tiiey  liad  covenanted  expressly  l)y  an  inilenture. 

The  second  re([uisite  is  in  truth  that  upon  vvhicli  this  case  wholly  turns,  viz., 
that  the  obligation  must  be  a  matter  of  so  general  and  public  concern,  that  an  indict- 
ment will  lie  for  the  breach  of  it.  Now  this  depends  principally  upon  the  construction 
which  ought  to  be  put  upon  the  words  of  the  charter.  They  are  undoubtedly  of  a 
very  general  nature, — "  All  and  singular  the  buildings,  l)anks,  sea-shores,  and  all 
"  other  mounds  and  ditches  within  the  said  borough,  or  to  the  said  borough  belonging, 
"  or  situate  between  the  said  borough  and  the  sea."  It  is  askeJ,  Do  these  words 
embrace  every  httle  ditch  or  bank  within  the  limits  of  the  borough  whether  public 
or  private  ;  and  if  not,  where  is  the  limit  1  The  answer  is,  that  they  embrace  only 
such  buildings,  banks,  sea-shores,  mounds,  and  ditches,  within  or  belonging  to  the 
borough  or  situate  between  the  borough  and  the  sea,  as  form  part  of  the  defences 
and  safeguard  of  the  borough  against  the  encroachments  of  the  sea.  'J'his  may  be 
gathered  from  the  context,  from  the  word  "  sea-shores,"  from  the  expre.ssion  "  situate 
"  between  the  borough  and  the  sea."  and  from  the  obvious  intention  and  scope  of 
the  charter  as  stated  in  the  declaration 

It  seems  to  us  that  such  construction  and  limitation  of  the  words  is  necessary 
in  order  to  give  this  [711]  i)art  of  the  charter  any  meaning,  and  that  no  violence  is  done 
either  to  the  grammatical  or  reasonable  sense  of  the  words  by  such  construction. 

If  so,  the  next  question  which  arises  is,  whether  the  keeping  up  the  sea  defences 
of  a  town  or  borough  is  matter  of  general  and  public  concern.  It  is  said  that  the 
repair  of  a  highway  or  a  bridge  is  matter  of  public  concern,  because  all  the  King  s 
subjects  may  have  occasion  to  use  it.  And  why  may  not  all  the  King's  subjects  have 
occasion  to  reside  in.  or  to  pass  through,  the  town  and  borough  of  Lyme  1  It  may  be 
difficult  to  define  precisely. over  what  quantity  of  land,  or  to  how  large  a  district 
any  benefit  must  be  extended  in  order  to  render  such  benefit  a  matter  of  general  and 
public  concern  ;  but  surely  no  danger  or  inconvenience  can  arise  from  holding  that 
it  is  sufficient  if  such  benefit  extend  to  a  whole  town  or  borough.  But  it  is  said  that 
even  if  the  repair  of  the  sea  defences  of  a  town  or  borough  be  matter  of  general  and 
public  concern  ;  yet  that  the  declaration  in  this  case  does  not  shew  that  the  particular 
"  buildings,  banks,  sea-shores,  mounds,  or  ditches,"  alleged  to  be  out  of  repair  are 
part  of  the  sea  defences  of  the  borough  ;  nor  is  it  expressly  averred  that  the  public 
had  any  interest  in  them.  The  answer  is,  that  the  buildings,  banks,  sea-shores,  mounds, 
or  ditches  in  question,  are  described  in  the  declaration  in  the  very  words  used  in  the 
charter  as  set  out  in  the  declaration,  and  are  expressly  averred  to  have  been  in  exist- 
ence at  the  time  when  the  charter  was  granted  and  accepted ;  and  it  is  also  expressly 
averred  that  the  corporation  were  liable  under  the  charter  to  repair  them.  Now  these 
words  in  the  averments  of  the  declaration  must  be  [712]  understood  in  the  same 
sense  as  the  same  words  in  the  charter  ;  and  as  we  are  of  opinion  that  the  true  con- 
struction of  them  in  the  charter  is  to  understand  them  as  limited  to  the  sea  defences 
of  the  borough,  so  we  think,  that  they  are  to  be  taken  to  have  the  same  meaning 
in  the  declaration,  and  to  have  the  same  effect  as  if  the  buildings,  banks,  sea-shores, 
mounds,  or  ditches  in  question  were  expressly  averred  to  be  part  of  the  defences  and 
safeguards  of  the  borough  and  town  against  the  encroachments  of  the  sea. 

And  this  opinion  is  further  strengthened  by  the  circumstance  that  the  present 
objection  arises  after  verdict.  The  effect  of  a  verdict  in  curing  defects  in  the  pleadings 
of  common  law  is  stated  directly  in  one  of  the  last  cases  on  the  subject,  viz.,  that  of 
Jackson  r.  Pesked.*  There  Lord  Ellenbo rough  said: — "Where  a  matter  is  so  es- 
"  sentially  necessary  to  be  proved,  that  had  it  not  been  given  in  evidence,  the  jury 
"  could  not  have  given  such  a  verdict,  there  the  want  of  stating  that  matter  in  express 
"  terms  in  a  declaration,  provided  that  it  contains  terms  sufficiently  general  to  com- 
"  prehend  it  in  fair  and  reasonable  intendment,  will  be  cured  by  verdict;  and  where 
"  a  general  allegation  must,  in  fair  construction,  so  far  require  to  be  restricted  that 
"  no  judge  and  no  jury  could  have  properly  treated  it  in  an  unrestrained  sense,  it 
"  may  reasonably  be  presumed  after  verdict  that  it  was  so  restrained  at  the  trial ; 
"  but  unless  the  allegation  is  of  such  a  nature  that  it  would  have  been  doing  violence 
"  to  the  terms  as  applied  to  the  subject  matter  to  [713]  have  treated  it  as  unrestrained, 
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"  we  are  not  aware  of  any  antlioritv  wliicli  will  warrant  us  in  presuming  that  it 
"  was  considered  as  restrained,  merely  bceause  in  the  extreiiK^  latitude  of  the  terms 
"  sueh  a  sense  might  bo  affixed  to  them."  Here  we  thiidi  tliat  the  allegations  of  the 
deelaration,  as  applied  to  the  subject-matter,  do  by  reasonable  intendment  .shew  that 
the  buildings,  banks,  mounds,  and  ditches  in  ([uestion  were  ])art  of  the  defences  and 
safeguards  of  the  town  and  borough  against  the  encroachments  of  the  sea,  and  par- 
ticularly of  that  part  of  the  town  and  borough  in  which  the  Plaintiff's  property  is 
situated.  The  declaration  therefore  shews  a  charter,  casting  an  obligation  on  the 
corporation  to  do  repairs  of  general  and  public  concern,  and  avers  that  they  have 
omitted  to  do  such  repairs,  and  that  the  Plaintiff  has  therelDy  sustained  special  damage. 

It  is  not  indeed  shewn  that  the  Plaintiff's  house  existed  at  the  time  when  the  charter 
was  granted  ;  neither  can  this  be  necessary  :  for  if  the  obligation  to  repair  be  of  a 
public  nature  concerning  the  whole  borough,  the  whole  borough  has  a  right  to  be 
protected;  and  it  is  immaterial  whether  the  inundation  affects  the  lands  or  houses 
at  any  time  erected  on  those  lands. 

It  is,  however,  further  urged,  that  whatever  engagement  the  corporation  may  be 
under,  as  between  them  and  the  Crown,  so  as  to  render  them  liable  either  to  a  for- 
feiture of  their  charter  or  any  other  proceedings  by  the  Crown,  yet  that  no  stranger 
can  take  advantage  of  such  engagement  and  maintain  an  action.  It  is  admitted 
that  if  their  liability  arose  by  prescription,  they  would  be  indictable ;  and  also  an 
action  would  lie  for  special  damage,  as  [714]  in  the  Mayor  etc.  of  Lynn  v.  Turner,* 
Churchman  t<.  Tunstall,t  Payne  v.  Partrich.J  and  many  other  authorities,  which  it 
is  unnecessary  to  cite,  because  it  is  clear  and  undoubted  law  that,  wherever  an  indict- 
ment lies  for  non-repair,  an  action  on  the  case  will  lie  at  the  suit  of  a  party  sustain- 
ing any  peculiar  damage.  Now  we  are  unable  to  see  any  sound  distinction  between 
a  liability  by  prescription  and  a  liability  arising  within  time  of  memory,  but  legally 
created.  We  do  not  say  that  prescription  necessarily  implies  a  charter  or  grant,  but 
it  necessarily  implies  some  legal  origin,  and  charter  would  be  a  legal  origin.  Suppose 
that  a  prescriptive  obligation  were  alleged,  and  that  a  charter  granted  before  time  of 
memory  were  produced,  and  so  the  legal  origin  were  shewn,  could  that  destroy  the 
prescription  ?  Certainly  not.  Would  the  obligation  arising  from  that  charter  have 
been  less  binding  within  a  few  years  after  it  was  granted  than  it  is  now  after  a  greater 
lapse  of  time  '!  Certainly  not.  If  therefore  the  origin  be  legal,  how  can  it  be  import- 
ant when  it  took  place  1  We  do  not  go  the  length  of  saying  that  a  stranger  can 
take  advantage  of  an  agreement  between  A.  and  B.  nor  even  of  a  charter  granted  by 
the  King,  where  no  matter  of  general  and  public  concern  is  involved  ;  but  where 
that  is  the  case,  and  the  King,  for  the  benefit  of  the  public,  has  made  a  certain  grant, 
imposing  certain  public  duties,  and  that  grant  has  been  accepted,  we  are  of  opinion 
that  the  public  may  enforce  the  performance  of  those  duties  by  indictment,  and 
individuals  peculiarly  injured  by  action.  If  it  were  otherwise,  many  inconveniences 
would  follow.  Among  them,  [715]  in  the  case  in  question,  is  this  :  that  as  the  duty 
and  the  right  to  repair  the  sea  defences  of  the  town  and  borough  is  cast  upon  the 
corporation,  no  other  person  would  be  justified  in  interfering  and  doing  repairs,  how- 
ever necessarily,  or  at  all  events  not  until  the  corporation  had  been  called  upon  and 
neglected  to  do  them  ;  The  Earl  of  Lonsdale  v.  Nelson  :  §  and  it  is  doubtfid  whether 
he  would  be  justified  even  then,  the  proper  remedy  being  as  there  stated,  by  indictment 
or  action  ;  for  nuisances  of  omission  cannot  in  general  be  abated.  Two  of  the  judges 
have  entertained  considerable  doubts  whether  the  declaration  contains  sufficient 
words  in  this  case  to  show  that  the  mounds  or  banks  were  of  such  pubhe  benefit  as 
that  an  indictment  would  lie  for  not  repairing  them  ;  but  agreeing  in  the  genei-al 
view  of  the  law,  they,  as  well  as  the  rest  of  the  judges  who  heard  the  argument,  are 
of  opinion  that  the  question  proposed  by  your  Lordships  must  be  answered  in  the 
affirmative,  and  that  the  declaration  is  sufficient. 

The  Lord  Chancellor. — The  judgment  of  the  Court  below  was  supported  by  the 
unanimous  opinion  of  the  Court  of  Common  Pleas,  and  three  of  the  judges  of  the 
King's  Bench — the  fourth  judge  giving  no  opinion.     Those  opinions  are  satisfac- 
torily confirmed  by  that  which  has  just  been  delivered.     The  doubt  upon  the  matter 
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of  pliindiiig  wliioli  lias  been  entertained  by  two  of  the  learned  jndRe.s.  does  not  mate- 
rially atlect  the  main  c[uostion.  1,  therefore,  advise  anil  move,  that  the  jndj^iiient.s 
should  be  affirmed ;  but  without  costs,  because  it  is  a  question  of  some  difficulty. 

Lord  Wynford  concurred. 

Judgment  affirmed. 


[716]  ENGLAND. 

COURT  OF  CHANCERY. 

James  Staley, — Appellant ;  John  King  and  Thomas  Hindle, — Ikspondents 

[1834]. 

[Mews'  Dig.  i.  813.     S.C.  3  CI.  &  F.  131.] 

By  bill  in  equity,  it  was  alleged  that  Kemp  having  made  an  agreement  for  the 
purchase  of  a  house,  etc.  which  was  an  advantageous  bargain,  he  entered 
into  an  agreement  witli  King  the  Defendant,  to  transfer  to  him  the  benefit 
of  the  agreement  for  a  sum  of  £3000,  and  obtain  for  him  a  conveyance 
of  the  premises;  thereupon  a  memorandum  was  drawn  up  in  the  follow- 
ing terms  :— Mr.  K.  "  when  the  title  to  the  Plaintiff's  estate  is  perfected, 
"  and  the  same  shall  be  regularly  conveyed  to  me  by  all  the  parties,  I  will 
"  be  accountable  to  you  for  the  sum  of  £3000  upon  receiving  a  proper 
"  release  from  you  and  Mr.  Wilson  for  the  same.  I  am  yours,  John  King, 
'■  15th  of  June,  1818."  That  Kemp  immediately  afterwards  borrowed 
£3000  of  B.  upon  this  undertaking  of  King ;  and  delivered  an  order  to 
King  to  pay  the  money  to  B.  The  Defendant  King  by  his  answer,  repre- 
sented that  the  contract  was  made  with  Wilson,  who  was  an  uncertificated 
bankrupt ;  but  that  the  name  of  Kemp  was  used  as  a  cover  against  his 
assignees,  that  he  had  obtained  a  conveyance  and  po.ssession  of  the  premises 
not  through  Kemp  or  Wilson  ;  but  by  negotiation  with  the  owners.  There 
was  no  evidence  on  either  side  in  support  of  or  contradiction  to  these 
different  statements  of  the  transaction,  except  as  appears  by  the  terms  of 
the  agreement,  and  by  a  letter  without  date  from  Wilson  to  Kemp,  in  which 
lie  says,  "  It  has  always  been  known  to  you,  that  the  money  in  King's 
"  hands  has  always  been  the  only  tangible  means  I  had  to  settle  my  affairs 
"  with  you."  Upon  this  state  of  the  pleadings  and  proof,  the  bill  was  dis- 
missed, and  upon  appeal  the  decree  was  affirmed. 

[717]  On  the  21th  of  January,  1821,  Thomas  Bignold  and  Eobert  Kemp  filed 
their  original  bill  of  complaint  against  the  Respondent  King  who  was  the  sole  defen- 
dant. By  that  bill  they  stated  that  in  the  year  1818  Robert  Kemp  entered  into  an 
agreement  for  the  purchase  of  certain  lands  and  hereditaments  situate  in  Philpot 
Lane  in  the  city  of  London  :  that  the  price  contracted  to  be  paid  for  the  same  was  a  very 
low  price,  and  the  bargain  was  very  advantageous  to  the  purchaser :  that  shortly  after 
the  agreement  for  purchase  had  been  entered  into  Robert  Kemp  contracted  and  agreed 
with  the  Respondent  King  to  sell  to  him  his  Robert  Kemp's  equitable  interest  in  the 
said  lands  and  hereditaments  at  a  premium  of  £3000  :  that  it  was  stipulated  between 
the  R&spondent  King  and  Robert  Kemp  that  he,  Robert  Kemp,  should  procure  the 
conveyance  of  the  said  lands  and  hereditaments  to  be  made  to  the  Respondent  King 
immediately  from  the  vendors  thereof,  and  that  the  Raspondent  King  should,  upon 
the  conveyances  being  executed,  pay  to  the  vendors  the  sum  agreed  to  be  paid  to  them 
by  Robert  Kemp  in  part  of  the  purchase-money,  and  should  pay  to  Robert  Kemp  the 
said  further  sum  of  £3000,  the  consideration  of  the  transfer  of  his,  Robert  Kemp's, 
equitable  interest  as  aforesaid  :  that  Robert  Kemp  being  in  immediate  want  of  the 
sum  of  £3000,  and  the  investigation  of  the  title  and  the  preparing  and  setthng  of  the 
conveyances  of  the  lands  and  hereditaments  being  likely  to  occasion  much  delay  in 
the  payment  of  the  £3000,  Robert  Kemp  requested  the  Respondent  King  to  give 
him  an  undertaking  in  writing  for  the  payment  of  the  £3000,  in  order  that  he  might 
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therc-liy  [718]  bo  enablixl  ta  raise  the  .sum  of  £;5(I00  iininciliatcly  ;  that  ac-c-oixlingly 
on  the  iotli  of  June,  1818,  the  Kespondent  King  gave  Koljort  Kemp  an  undertaking 
in  writing  which  was  in  the  words  and  tigures  or  to  the  ett'eut  foUowing  ;  (tliat  is 
to  say,)  •■  Mr.  Kemp  when  the  title  to  the  Philpot  Lane  estate  is  perfected,  and  the 
"  same  shall  Ije  regularly  conveyed  to  me  by  all  the  parti&s,  I  will  be  accountable  to 
"  you  for  the  sum  of  £3U()()  upon  receiving  a  proper  release  froui  you  and  Mr.  Wilson 
"for  the  same.  I  am  yours,  John  King.  Monday,  June  ITjth,  1818."  Tliat  after 
the  written  undertaking  had  been  given,  Robert  Kemp  applied  to  Tliomas  Bignold 
and  requested  him  to  advance  to  him,  Robert  Kemp,  the  sum  of  £3000  upon  an  assign- 
ment or  transfer  to  Thomas  Bignold  of  the  agreement  so  entered  into  with  the  Respon- 
dent King  :  that  Thomas  Bignold  was  at  length  induced  to  agree  thereto  :  that  accord- 
ingly a  memorandum  of  the  transfer  of  the  interest  of  Robert  Kemp  in  tlie  said  agree- 
ment and  of  the  benefit  of  the  undertaking  was  drawn  up,  and  the  same  was  sent  to 
the  Respondent  King  ;  that  the  said  memorandum  was  in  the  words  and  figures  or 
to  the  purport  and  eti'ect  following,  that  is  to  say,"  Esteemed  friend  King,  be  pleased 
"to  pay  Thomas  Bignold  or  his  order,  pursuant  to  thy  letter  to  me  dated  the  15th 
"  instant "  (meaning  the  aforesaid  undertaking),  "  the  sum  there  mentioned,  and  his 
"  receipt  shall  be  thy  discharge.  Thine,  Robert  Kemp,  June  27th,  1818."  That  in 
pursuance  of  the  said  agreement,  Thomas  Bignold  paid  the  sum  of  £3000  to  Robert 
Kemp  in  consideration  of  the  transfer  to  him  of  the  benefit  of  the  agreement  (with 
King) :  that  some  time  after  the  said  memorandum  [719]  was  deposited  with  the 
Respondent  King  the  title  of  the  said  lands  and  hereditaments  was  perfected  :  that 
Robert  Kemp  procured  the  conveyance  of  the  lands  and  hereditaments  to  be  made  from 
the  vendors  thereof  immediately  to  the  Respondent  King  :  that  such  conveyances 
were  duly  executed  by  the  proper  parties  thereto  :  that  the  Respondent  King  was 
at  the  time  of  filing  the  original  bill  in  the  undisturbed  possession  and  enjoyment 
of  the  lands  and  hereditaments  :  that  Thomas  Bignold  and  Robert  Kemp  liacl  applied 
to  the  Respondent  King  and  requested  him  upon  the  execution  of  a  proper  release 
for  the  .same  to  pay  to  Thomas  Bignold  the  sum  of  £3000  and  interest  thereon,  from 
the  time  of  tlie  executing  of  the  conveyances,  being  the  consideration-money  for  the 
said  assignment  or  transfer  of  Robert  Kemp's  interest  in  the  said  premises.  The  bill 
also  charged  that  the  Respondent  King  had  not  paid  any  part  of  the  sum  of  £3000, 
or  of  the  interest  due  thereon,  and  that  Richard  Wilson  acted  as  agent  of  Robert  Kemp 
in  the  making  of  the  contract  for  the  purchase  of  the  said  lands  and  hereditaments 
and  had  no  interest  in  such  contract.  The  prayer  was,  that  an  account  might  be 
taken  by  and  under  the  direction  of  the  Court  of  what  was  due  for  principal  and  interest 
on  the  undertaking  and  agreement  of  the  Respondent  King  ;  and  that  he  might 
be  decreed  to  f)ay  to  Thomas  Bignold  what  should  be  found  due  on  taking  the  afore- 
said account  upon  a  proper  release  being  executed  to  him  ;  or  that  in  default  thereof 
a  competent  part  of  the  said  lands  and  hereditaments  might  be  sold  in  order  to  raise 
what  should  be  found  due  on  taking  the  aforesaid  account ;  and  that  out  of  the  pro- 
duce of  such  sale  [720]  Thomas  Bignold  might  be  paid  what  should  be  so  found  due 
and  for  general  relief. 

The  Respondent  King  by  his  answer  said  he  was  informed  and  believed  it  to  be 
true  that  Richard  Wilson,  who  at  the  date  of  the  transaction  stated  in  the  bill  and 
at  the  time  of  filing  the  answer  still  was  an  uncertificated  bankrupt,  contracted  for 
the  purchase  of  the  lands  and  premises  (the  subject  of  the  suit)  for  his  own  use  and 
benefit  at  or  for  the  price  or  sum  of  £10,500,  and  that  such  contract  was  reduced 
into  writing  and  signed  by  Richard  Wilson,  who  therein  also  inidertook  to  pay  some 
deposit  in  respect  of  his  purcliase  within  a  certain  period  therein  limited,  but  failed 
so  to  do  :  that  shortly  afterwards  Richard  Wilson  was  introduced  to  the  Respondent 
by  Robert  Kemp  and  represented  by  him,  Robert  Kemp,  to  be  the  bona  fide  purchaser 
of  the  said  lands  and  hereditaments  upon  speculation,  and  that  Richard  Wilson  was 
unable  to  complete  his  contract  for  the  purchase  of  the  said  premises,  and  represented 
to  this  Respondent  that  the  price  contracted  to  be  paid  for  the  same  was  a  very  low 
price,  and  tliat  the  bargain  was  advantageous  to  the  purchaser  :  that,  influenced 
by  the  representations  of  Richard  Wilson  and  Robert  Kemp  toucliing  the  value  of 
the  premises,  the  Respondent  was  induced  to  consent  to  give  unto  Richard  Wilson 
a  sum  of  £3000  to  relinquish  the  benefit  of  his  contract  for  the  purchase  of  tlie  estate 
in  favour  of  the  Respondent,  and  to  pay  to  Richard  Wilson  tlie  sum  of  £3000  over 
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and  above  the  price  or  sum  contracted  b}-  Hichard  \\'ilson  to  bo  jwid  for  the  estate 
wlien  and  as  soon  as  the  title  thereto  should  he  approved  and  the  eotiveyances  thereof 
perfected  :  that  [721]  Richard  Wilson  immediately  afterwards  went  with  the  Respondent 
to  the  liouse  of  Mr.  Burton,  and  that  lie  at  the  request  of  Richard  Wilson  consented 
to  cancel  the  contract  entered  into  between  him  and  Richard  Wilson  for  the  purchase 
of  the  estate  ;  and  the  same  having  been  accordingly  cancelled,  a  new  contract  and 
agreement  in  writing  was  drawn  up  and  signed  by  and  between  Mr.  Burton  and  the 
Respondent  for  the  sale  and  conveyance  of  the  estate  at  the  same  price  which  Richard 
Wilson  was  to  have  paid  for  the  same.  The  Respondent  by  hij  answer  admitted  it 
to  be  true  that  after  a  very  considerable  lapse  of  time  from  the  time  of  his  first  entering 
into  the  contract  with  Mr.  Burton,  Robert  Kemp  did  request  the  Respondent  to  give 
him  an  undertaking  in  writing  for  the  payment  of  the  sum  of  £.3000  as  in  the  bill 
mentioned  for  the  better  security,  as  this  Respondent  then  understood,  of  Richard 
Wilson,  and  to  protect  him  by  such  payment  to  or  in  the  name  of  Robert  Kemp  against 
any  claims  that  might  be  set  up  by  the  assignees  of  Richard  Wilson  in  resjiect  of  the 
monies  to  be  paid  to  him  by  the  Respondent  under  such  agreement,  for  the  transfer 
of  his  interest  in  the  purchase  :  that  he  did  on  the  15th  of  June,  1818,  give  to  Robert 
Kemp  an  undertaking  in  writing  to  the  eft'ect  in  the  bill  mentioned  ;  and  he  was 
induced  to  give  such  conditional  and  qualified  undertaking  as  evidence  that  he  was 
to  pay  the  £3000  upon  the  purchase  being  completed,  and  that  the  name  of  Robert 
Kemp  was  made  use  of  in  such  undertaking  at  the  desire  of  Richard  Wilson,  who 
w-as  then  an  uncertificated  bankrupt,  for  the  purpose  of  protecting  him  from  any 
claims  that  might  be  set  up  [722]  by  his  assignees  in  respect  of  the  said  sum  of  £3000 : 
and  that  the  Respondent  was  still  further  induced  to  give  sucli  undertaking  upon 
an  agreement  or  mutual  understanding  between  all  parties,  that  the  Respondent 
should,  on  the  completion  of  the  purcha.se,  retain  in  his  hands  the  sum  of  £.500  residue 
(part)  of  the  sum  which  the  Respondent  had  agreed  to  give  to  Richard  Wilson,  for 
the  transfer  of  his  interest  in  the  fir.st-mentioned  contract  for  the  purpose  of  liquid- 
ating certain  claims  which  the  Respondent  then  had,  and,  at  the  time  of  filing  his 
answer,  still  had  against  Robert  Kemp.  The  Respondent  by  his  answer  admitted 
that  some  memorandum  of  an  intended  transfer  of  the  interest  of  Robert  Kemp  (and 
who  was  considered  by  the  Respondent  as  a  mere  trustee  for  Richard  Wilson)  in  the 
said  agreement  with  the  Respondent  was  drawn  up  by  Robert  Kemp  and  sent  to  the 
Respondent:  but  this  Respondent  saith  that  he  had  .since  lost  or  otherwise  mislaid 
the  same,  and  that  he  was  therefore  unable,  as  to  his  belief  or  otherwise,  to  answer 
■whether  the  said  memorandiun  was  in  the  words  or  figures,  or  to  the  effect  in  the 
bill  stated :  that  some  time  after  the  said  memorandum  was  sent  to  the  Respondent 
the  title  of  the  lands  and  hereditaments  was  perfected  ;  and  that  such  conveyances 
as  in  the  bill  mentioned  had  been  duly  executed  by  the  proper  parties  thereto  :  that 
the  Respondent  was,  at  the  time  of  filing  his  answer,  in  the  undisturbed  possession 
or  enjoyment  of  the  said  lands  and  hereditaments  ;  and  that  the  said  sum  of  £3000 
had  not  as  yet  been  paid  to  Thomas  Bignold  and  Robert  Kemp,  or  either  of  them, 
by  the  Respondent.  The  Respondent  by  his  answer  denied  the  principal  allegations 
of  the  [723]  bill,  and  insisted  that  to  whomsoever  the  said  sum  of  money  of  right 
belonged,  yet  the  Respondent  ought  in  nowise  to  be  charged  or  chargeable  with  any 
interest  whatsoever  in  respect  thereof,  the  same  having  been  agreed  to  be  paid  by 
the  Respondent  as  a  mere  bonus,  or  premium,  and  without  any  interest  or  further 
advantage  thereon.  He  also  denied,  to  the  best  of  his  belief,  that  Richard  Wilson 
did  act  as  the  agent  of  and  for  Robert  Kemp  in  the  making  of  the  first-mentioned 
contract  for  the  purchase  of  the  aforesaid  lands  and  hereditaments;  for  he  said  that 
when  Richard  Wilson  was  introduced  to  the  Respondent  by  Robert  Kemp,  for  the 
purpose  of  purchasing  Richard  Wilson's  interest  in  the  contract  for  the  purchase 
of  the  premises,  he  was  led  to  understand  and  believe  that  Richard  Wilson  was  alone 
interested  in  the  contract,  and  that  he  had  entered  into  the  same  upon  speculation 
for  his  own  sole  use  and  benefit. 

No  further  steps  were  taken  in  the  suit  till  the  23d  of  January,  1828,  when  the 
Appellant  James  Staley,  as  sole  surviving  assignee  of  the  estate  and  efl'ects  of  the 
said  Thomas  Bignold,  filed  his  bill  of  complaint  against  the  Respondent  King  and 
Thomas  Hindle  and  Henry  Dance;  and  tho-ein,  after  stating  the  fact  of  th(^  filing 
of  the  first-mentioned  bill,  and  setting  forth  tlu^  jiraver  of  it,  he  alleged,  by  way  of 
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supplciiu'nt,  that  a  coininission  of  bankrupt,  Ijearing  date  the  2d  of  October,  182.3, 
was  awarded  and  issued  against  Thomas  Bignold,  under  which  lie  was  found  and 
declared  a  bankrupt :  that  the  Appellant  James  Staley  and  Evan  Roberts  were  after- 
wards chosen  and  appointed  assignees  of  the  estate  and  eflects  of  Thomas  Bignold  ; 
and  thereupon  such  estate  and  effects  were  [724]  duly  conveyed  and  assigned  to  the 
Appellants  James  Staley  and  Evan  Roberts,  their  heirs,  executors,  administratoi's, 
and  assigns  :  that  Evan  Roberts  had  departed  this  life  ;  and  that,  by  the  means  afore- 
said, the  right  and  interest  of  Thomas  Bignold  in  the  suit  were  vested  in  the  Appellant  : 
that  Thomas  Kemp  having  been  arrested  and  imprisoned  for  debt  in  the  month  of 
February,  1821,  as  an  insolvent  debtor,  took  the  benefit  of  the  acts  of  parliament 
then  in  force  for  the  relief  of  insolvent  debtors  in  England,  and  was  discharged  from 
imprisonment  by  such  means  ;  and  thereupon  by  an  indenture,  bearing  date  the 
18th  of  February,  1821,  executed  by  Robert  Kemp,  all  the  estate  and  effects  of  Robert 
Kemp  were  conveyed  and  assigned  to  Henry  Dance  in  trust  for  the  usual  purposes  : 
that  Robert  Kemp  had  since  died  insolvent :  that  there  was  not  then,  nor  ever  was, 
any  personal  representative  of  Robert  Kemp  :  that  previously  to  the  year  1818  a 
commission  of  bankrupt,  bearing  date  the  11th  of  April,  1816,  was  awarded  and  issued 
against  Richard  Wilson  in  the  original  bill  named,  under  which  he  was  found  and 
declared  a  bankrupt  :  that  Robert  Bradbury  and  Thomas  Hindis  were  afterwards, 
and  before  the  year  1818,  chosen  and  appointed  assignees  of  the  estate  and  effects 
of  Richard  Wilson  :  and  thereupon,  and  before  the  year  1818,  such  estate  and  effects 
were  conveyed  and  assigned  to  the  said  Robert  Bradbury  and  Thomas  Hindle,  their 
lieirs,  executors,  administrators,  and  assigns  :  that  Robert  Bradbury  was  dead  : 
that  Richard  Wilson  did  not,  in  or  before  the  year  1818.  obtain  his  certificate  under 
the  last-mentioned  commission,  and  was  in  and  throughout  the  years  1817,  1818, 
1819,  and  1820,  an  uncertificated  [725]  bankrupt.  The  prayer  of  the  supplemental 
bill  was  that  the  suit  might  stand  and  be  revived,  and  that  the  Appellant  might  be 
at  liberty  to  prosecute  the  same,  and  might  have  the  benefit  thereof  and  the  pro- 
ceedings therein  against  the  Respondent  King,  and  Thomas  Hindle  and  Henry  Dance 
respectively. 

On  the  21th  of  April,  1828,  the  Appellant  obtained  an  order  for  liberty  to  amend 
his  bill  of  supplement.  In  the  amendments  he  repeated,  by  way  of  recital,  most  of 
the  allegations  contained  in  the  original  bill  of  Thomas  Bignold  and  Robert  Kemp, 
and  charged  that  the  amended  bill  of  supplement  was  filed  with  the  consent  and 
authority  of  the  creditors,  who  had  proved  debts  under  the  commission  against  Thomas 
Bignold.  There  were  also  introduced  into  the  amended  bill  various  charges  putting 
in  issue  the  facts  alleged,  tliat  Robert  Kemp  had  alone  been  the  original  purchaser 
of  the  premises  in  Philpot  Lane,  and  that  Kemp  was  the  person  with  whom  the 
Respondent  King  had  contracted. 

The  Respondent  King,  by  his  answer  to  the  amended  bill  of  .supplement,  admitted 
(as  to  belief)  the  supplemental  facts  alleged  ;  but  he  said  that  he  did  not  belie^-e  that 
Richard  Wilson,  as  the  agent  and  on  behalf  of  Robert  Kemp,  entered  into  the  original 
agreement  for  purchase,  but  that  such  agreement  was  entered  into  by  Richard  Wilson 
on  his  own  account.  And  he  denied  that  there  was  any  contract  between  him  and 
Robert  Kemp  for  the  sale  to  the  Respondent  of  Robert  Kemp's  equitable  interest 
in  the  amended  bill  mentioned  ;  or  that  the  contract  was  made  and  entered  into  by 
Robert  Kemp  personally  on  his  part ;  or  that  it  was  made  [726]  and  entered  into 
by  Richard  Wilson  as  agent  for  Robert  Kemp  ;  or  that  every  thing  in  the  bill  mentioned 
was  transacted  or  done  by  Robert  Kemp  which  was  not  transacted  or  done  by  Richard 
Wilson,  as  the  agent  and  on  the  behalf  of  Robert  Kemp :  that  he  did  not  believe  that 
Thomas  Bignold  paid  to  Robert  Kemp  the  sum  of  £3000  in  the  bill  mentioned  :  and 
he  submitted  whether  the  matters  in  respect  of  which  relief  was  sought  by  the  original 
bill,  and  the  original  and  amended  bills  of  supplement,  were  proper  for  a  court  of 
equity. 

Tiiomas  Hindle,  as  assignee  of  R.  Wilson,  by  his  answer,  claimed  such  right  and 
interest  (if  any)  in  the  matters  in  question  in  the  suit  as  R.  Wilson  might  have  had 
at  the  date  of  his  bankruptcy  :  but  he  said  he  did  not  know  that  R.  Wilson  if  he  had 
not  been  a  bankrupt  would  have  had  any  such  right  or  interest. 

On  the  13th  of  July.  182'J,  the  Appellant  olitained  an  order  for  leave  to  amend 
both  the  original  bill  and  the  amended  supplemental  liill.     Bv  the  amendments  in 
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the  original  bill  lu-  alleged  that  after  the  written  undei'taking  liad  been  given,  Hubert 
Kemp  applied  to  Thomas  Bignold  and  requested  him  to  advanee  to  him,  Kemp,  tlie 
sum  of  £3000  upon  an  assignment  or  transfer  to  Tliomas  Bignold  of  the  agreement  so 
entered  into  with  the  Eespondent :  that  Tliomas  Bignold  was  at  length  induced 
to  agree  thereto,  upon  condition  that  he  should  not  have  to  wait  above  three  months 
for  the  fulfilment  of  the  Respondent's  undertaking  :  that  the  undertaking,  bearing 
date  the  15th  of  June,  1818,  was  by  Robert  Kemp  put  into  the  liands  of  Thomas 
Bignold  :  that  after  Thomas  Bignold  had  paid  the  sum  of  £3000  to  Robert  Kemp 
and  in  consequence  [727]  of  diltieulties  made  by  the  Respondent,  which  occasioned 
more  than  three  months'  delay  to  take  place  in  the  completion  and  ])erformance  of 
his  undertaking,  it  was  arranged  and  agreed  by  and  between  Thomas  Bignold  and 
Robert  Kemp  and  Richard  Wilson,  that  the  sum  of  £3000  paid  by  Thomas  Bignold 
should  be  returned  to  him,  but  that  Thomas  Bignold,  who  was  then  a  creditor  to 
a  considerable  amount  of  Robert  Kemp  and  of  Richard  VViLson,  should  from  time  to 
time  make  further  advances  to  them  or  one  of  them,  and  should  hold  the  undertaking, 
signed  by  the  Respondent,  and  the  benefit  thereof  by  way  of  a  security  to  liim,  as  well 
for  the  payment  of  the  simis  then  due  to  him  from  Robert  Kemp  and  Richard  Wilson 
respectively,  and  interest  thereon,  as  also  for  the  payment  to  Thomas  Bignold  of 
all  such  sums  as  he  should  thereafter  advance  or  pay  to  or  for  the  use  or  on  the  account 
of  Robert  Kemp  and  Richard  Wilson,  or  either  of  them,  and  interest  thereon  :  that 
Thomas  Bignold  did  accordingly,  in  consequence  and  on  the  faith  of  such  arrange- 
ment and  agreement,  and  also  of  the  Respondent's  undertaking,  make  further  advance 
to  a  considerable  amount  to  Robert  Kemp  and  Richard  Wilson  respectively,  before 
the  year  1821  ;  and  that  there  remained  and  was  justly  due  to  Thomas  Bignold  from 
Robert  Kemp  and  Richard  Wilson  respectively,  by  the  means  and  on  the  accounts 
aforesaid,  a  sum  exceeding  £5000  ;  and  that  it  was  arranged  and  agreed  by  and  between 
Thomas  Bignold  and  Robert  Kemp  that  Thomas  Bignold  should  take  to  and  have 
the  undertaking,  signed  by  the  Respondent,  and  all  the  benefit  thereof  to  and  for 
Thomas  Bignold's  own  use,  in  satisfaction,  however,  and  discharge  of  all  right  of  per- 
sonal de-[728]-mand,  by  way  of  action,  against  Robert  Kemp  for  the  amount  so  due 
from  him  to  Thomas  Bignold;  and  he  further  charged  that  such  contract  (meaning 
the  original  contract  for  the  purchase  of  the  said  lands  and  liereditaments)  was  in 
writing,  and  duly  signed  by  the  vendors,  or  their  agent,  for  that  purpose :  that  if  the 
said  agreement  between  Robert  Kemp  and  the  Respondent  for  the  sale  to  him  of  Robert 
Kemp's  equitable  interest  aforesaid  was  not  made  and  entered  into  by  Kemp  personally 
on  his  part,  it  was  made  and  entered  into  on  his  part  by  Richard  \Vilson  as  agent  for 
Robert  Kemp,  and  that  every  thing  therein  before  mentioned  to  have  been  transacted 
or  done  by  Robert  Kemp  which  was  not  done  or  transacted  by  him  personally,  was 
transacted  or  done  by  Richard  Wilson  as  tlie  agent  and  on  behalf  of  Robert  Kemp. 

Under  the  same  order  the  Appellant  again  amended  liis  supplemental  bill.  In 
this  re-amended  supplemental  bill  the  Appellant  described  himself  as  sole  surviving 
assignee  of  the  estate  and  effects  of  Thomas  Bignold  a  bankrupt,  and  administrator 
of  the  personal  estate  and  effects  of  Robert  Kemp,  deceased  ;  and  in  reciting  the  bill 
filed  in  the  names  of  Thomas  Bignold  and  Robert  Kemp,  he  set  forth  the  statements 
of  it  as  they  were  set  forth  in  the  amended  bill,  though  no  mention  of  the  amendments 
of  the  original  bill  was  made  in  the  re-amended  supplemental  bill.  He  also  struck 
out  the  allegations  relating  to  Robert  Kemp's  having  taken  the  benefit  of  the  Insolvent 
Act,  and  the  assignment  of  his  eft'ects  to  Henry  Dance  were  struck  out ;  and  it  was 
alleged  that  Robert  Kemp  since  February,  1821,  had  died  intestate,  and  that  since 
his  death  letters  of  administra-[729]-tion  of  his  goods,  chattels,  and  credits  had  been 
granted  to  him,  the  Appellant,  by  and  out  of  the  proper  Ecclesiastical  Court ;  and  that 
he  had  thereby  become  and  was  at  the  date  of  the  re-amendment  of  the  supplemental 
bill  the  legal  personal  representative  of  Robert  Kemp.  Tlie  prayer  of  the  re-amended 
supplemental  bill  was  that  the  suit  might  be  revived,  and  that  the  Apjiellant  might 
be  at  liberty  to  prosecute  the  same,  and  have  the  benefit  thereof,  and  of  the  proceed- 
ings therein,  and  of  the  facts  in  the  re-amended  su]iplemental  bill  stated  by  way  of 
supplement  against  the  Respondent  King  and  Thomas  Hindle  respectively  ;  and 
that  it  might  be  declared  that  no  release  from  Richard  Wil.son  or  Thomas  Hindle 
to  the  Respondent  King  was  necessary,  or  that  Thomas  Hindle  might  be  ordered 
to  execute  such  release  ;  and  that  a  receiver  of  the  rents  and  profits  of  the  .said  lands 
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and  lipreditainents  might  be  appointed  ;  and  the  name  of  Heniy  Dance  as  a  defendant 
was  struck  out. 

A  subpoena,  requiring  the  Respondent  King  to  answer,  was  prayed  ;  he  was 
never  called  upon  for  any  answer  to  the  amended  original  bill  or  the  re-amended 
supplemental  bill.  He  had  no  notice  of  the  amendments  being  made,  and  his  office 
copies  of  the  original  bill  and  of  the  amended  supplemental  bill  were  not  amended. 

In  this  state  of  the  pleadings  the  Appellant  filed  a  replication  to  the  Respondent's 
answer.     The  cause  was  heard  before  the  Vice-Chancellor  on  the  1st  of  July,  1831. 

At  the  hearing  the  Appellant  read  certain  passages  of  the  Respondent  King's 
answer  to  the  original  bill  which  related  to  the  statements  therein  contained  with 
respect  to  the  matters  in  [730]  dispute ;  he  proved  also  certain  exhibits  relating  to 
money  transactions  between  Kemp,  Wilson,  and  Bignold.  Two  letters  from  Richard 
Wilson  to  Robert  Kemp  were  also  proved  as  exhibits,  in  one  of  which  the  following 
passage  occurs  : — "  It  has  always  been  known  to  you  that  the  money  in  King's  hands 
"  has  always  been  the  only  tangible  means  1  liad  to  settle  my  affairs  with  you."  In 
a  postscript  to  the  other  letter  he  says,  "  I  was  glad  to  hear,  the  other  day,  that  you 
"  had  got  possession  of  £3500  from  King.  I  hope  this  is  correct."  It  was  also  proved 
by  the  deposition  of  a  banker's  clerk,  that  in  June,  1818,  a  sum  of  £3000  had  been 
carried  in  the  books  of  the  bank  from  the  account  of  Thomas  Bignold,  by  virtue  of 
his  check,  to  the  credit  of  an  account  then  commenced  with  them  by  Robert  Kemp. 
It  then  appeared  also  that  the  only  title  of  the  Appellant  to  sue  as  personal  repre- 
sentative of  Robert  Kemp,  was  under  letters  of  administration  sworn  under  £20. 

By  the  decree  it  was  ordered  that  the  Plaintiff's  bill  should  stand  dismissed  out 
of  the  Court  with  costs. . 

The  Appellant  presented  to  the  Lord  Chancellor  his  petition  of  appeal  against 
this  decree  of  the  Vice-Chancellor,  insisting  that  his  bill  ought  not  to  have  been  dis- 
missed, but  that  he  ought  to  have  been  declared  to  be  entitled  to  the  relief  sought 
by  the  original  and  supplemental  bills  against  the  Respondent  and  Thomas  Hindle, 
and  praying  that  the  decree  of  the  Vice-Chancellor  might  be  reversed. 

This  petition  of  appeal  was  heard  before  the  Lord  Chancellor  on  the  3d  and  5th 
days  of  De-[731]-cember,  1831,  and  was  ordered  to  stand  for  judgment;  on  the 
21st  of  January,  1832,  his  Lordship  pronounced  an  order  dismissing  the  jDetition 
of  appeal  with  costs. 

James  Staley  appealed  to  the  House  of  Lords  against  the  decree  of  the  Vice-  Chan- 
cellor and  the  order  of  the  Lord  Chancellor. 

For  the  Appellant,  Mr.  Knight  and  Mr.  G.  Richards. 

The  Defendant,  John  King,  having  signed  the  memorandum  dated  the  15th  of 
June,  1818,  was  bound  to  pay  the  sum  of  £3000  and  the  interest  accrued  due  thereon, 
to  Robert  Kemp,  or  to  his  assignee  or  personal  representative,  and  had  no  ground 
afterwards  to  dispute  the  right  of  Robert  Kemp,  or  of  his  assignees  or  of  his  personal 
representative,  to  receive  the  money  which  he  had  agreed  to  pay.  Even  if  the  Defend- 
ant, John  King,  had  a  right,  as  he  insisted,  to  dispute  the  title  of  the  Plaintiff,  Robert 
Kemp,  \-et  the  right  of  suing  on  the  undertaking,  being  vested  in  Robert  Kemp,  and 
the  undertaking  having  been  lodged  with  Thomas  Bignold,  as  a  security  for  advances 
to  be  made  to  Robert  Kemp  and  Richard  Wilson,  or  either  of  them  ;  and  Richard 
Wilson  having  also  agreed  to  the  undertaking  being  lodged  as  a  security  for  advances 
to  him  from  Thomas  Bignold.  the  Appellant  (as  the  Defendant.  Thomas  Hindle,  did 
not  oppose  the  payment)  was  entitled  to  a  decree  against  the  Defendant,  John  King, 
to  pay  the  principal  money  and  interest  due  on  the  undertaking. 

For  the  Respondent,  Hindle,  Mr.  Pemberton  [732]  and  Mr.  Purvis  claimed  the 
money  in  dispute  for  Hindle,  as  assignee  of  R.  Wilson. 

For  the  Respondent,  King,  the  Solicitor-General  and  Mr.  J.  Russell. 

The  Appellant  has  not  established  any  of  the  material  allegations  on  which  his 
claim  is  founded  ;  and  the  case  stated  by  him,  whether  taken  as  it  appears  on  the 
original  bill,  or  on  the  amended  bill,  is  fictitious  and  altogether  contrary  to  the  truth. 
The  Appellant  pretends  that  Kemp  had  some  equitable  interest  in  the  premises  in 
Philpot  Lane;  and  that  this  Respondent  agreed  with  Kemp  to  give  him  £3000  for  that 
equitable  interest.  On  these  two  allegations  his  suit  proceeds,  but  they  are  both 
false:  Kemp  never  had  any  interest,  legal  or  equitable,  in  the  premises  in  Philpot 
Lane;  the  Respondent,  King,  never  purchased  of  him,  nor  agreed  to  purchase  of 
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him,  any  interest  in  these  premises  ;  neither  Kemp  nor  Bignokl  liail  at  any  time  such 
an  interest  in  the  matters  of  this  suit  as  entitled  them  to  sue  tlie  Respondent,  King. 
No  consideration  moved  directly  or  indirectly  from  either  Kemp  or  Bignold  for 
the  undertaking  of  the  15th  of  June,  1818,  and  neither  of  them  had  any  interest 
in  the  undertaking  or  in  the  sum  mentioned  in  it ;  but  even  if  Kemp  had  had  any 
valid  claim  against  the  Respondent,  King,  upon  that  undertaking,  such  claim  was 
the  proper  subject  of  an  action  at  law,  and  was  not  a  matter  of  equitable  jurisdiction. 
Even  if  Kemp  had  been  entitled  to  the  relief  sought  by  him,  the  Appellant,  who  affects 
to  represent  Kemp  only  by  virtue  of  letters  of  administration  sworn  under  £20,  has 
no  right  to  that  relief  :  and  the  Appellant,  even  if  [733]  he  were  constituted  sufhciently 
for  the  purposes  of  this  suit  personal  representative  of  Kemp,  is  not  entitled  to  any 
relief  in  that  character,  because  his  claim  in  the  character  of  such  personal  represen- 
tative has  been  introduced  into  the  record  irregularly  and  improperly  ;  neither  is 
he  entitled  to  sue  as  assignee  of  Bignold,  because  he  has  not  shewn  that  the  supple- 
mental bill  was  filed  and  the  suit  prosecuted  with  such  consent  of  Bignold's  creditors 
as  is  required  by  the  bankrupt  laws. 

(12th  Aug.)  Tlie  Lord  Chancellor. — This  is  an  appeal  from  a  judgment  originally 
of  the  Vice-Chancellor,  which  was  affirmed  by  me  in  the  Court  of  Chancery.  When 
the  case  was  argued  in  this  house  upon  the  appeal,  it  appeared  to  me  that  there  was 
some  difficulty,  which  induced  me  to  advise  the  House  to  adjourn  the  decision,  that 
I  might  have  time  to  consider  the  question.  The  doubt  in  my  mind  arose  principally 
from  the  circumstance  that  the  contract  was  made  by  the  Respondent.  King,  nominally 
with  a  person  of  the  name  of  Kemp,  whose  riglits  and  interests  are  claimed  by  the 
Appellant.  To  a  certain  degree  the  difficulty  and  the  doubt  upon  this  point  is  cleared 
away,  since  it  appears  that  the  name  of  Kemp  was  used  as  a  cover  to  the  transaction, 
which  in  effect  was  a  contract  between  King  and  Wilson,  an  uncertificated  bankrupt. 
Upon  that  ground  1  am  satisfied  that  the  judgment  of  the  Court  below  is  right,  and 
therefore  I  move  that  the  judgment  should  he  affirmed,  and  with  costs. 

Judgment  affirmed. 


[734]  ENGLAND. 

COURT  OF  CHANCERY. 


Charles  Newdigate  Newdegate,  Charles  Newdegate,  an  Infant,  by  the 
said  C.  X.  Neavdegate,  his  Father  and  next  Friend,  and  Edward  Miller 
MuNDY, — Appellants ;  Francis  Newdigate, — Respondent  [1834]. 

[Mews'  Dig.  xiv.  1853,  1872.  S.C.  2  CI.  &  F.  1501  :  and,  in  Ch.,  1  Sim.  131  ;  5  L.  J. 
(O.S.)  Ch.  52  ;  1  Jur.  63G.  See  M icicle thwa. It  v.  Micklethwait,  1857,  1  De  G.  & 
J.  501;  andBewes  on  Viaste,  157,  171,  184.] 

R.  N.  by  his  will  deviseil  to  F.  N.  and  his  assigns  for  his  life,  all  his  real  estates 
in  W.,  without  impeachment  of  waste,  except  the  timber  growing  in  the 
park  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage 
called  Arbury  ;  remainder  in  trust  for  C.  N.  N.  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male.  Held,  that  the  restriction  as  to  cutting 
timber  was  confined  to  the  premises,  specified  in  the  exception  clause, 
and  ought  not  to  extend  to  the  woods  adjoining  to  the  excepted  parts, 
nor  to  the  avenues  made  by  the  testator  in  those  woods ;  and  that  no 
proceeding  for  equitable  waste  could  be  maintained  as  to  trees  planted, 
etc.,  for  ornament,  etc.,  as  to  a  house  which  had  formerly  been  a  principal 
mansion,  and  having  gone  to  decay  had  been  restored  by  F.  N.,  the  tenant 
for  life. 

Held  also  that  the  Plaintiff',  having  made  a  case  by  his  bill  for  an  inquiry  and 
account  as  to  equitable  waste,  and  having  had  the  opportunity  of  support- 
ing that  case  by  evidence,  which  he  had  omitted  to  do,  was  not  entitled  to 
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an  issue  as  to  that  equity,  nor  to  raise  the  question  anew  in  a  supple- 
mental or  other  suit,  although  the  bill  as  to  that  equity  had  not  been  dis- 
missed by  the  decree. 

The  Appellants,  on  the  26th  of  June,  1824,  exhibited  their  original  bill  of  complaint 
in  the  High  Court  of  Chancery,  against  the  Respondent,  [735]  stating,  amongst  other 
things,  that  Sir  Roger  Newdigate,  late  of  x\rb>iry,  otherwise  Erdbury,  in  the  county 
of  Warwick,  Baronet,  was  at  the  time  of  making  his  will,  and  thenceforth  until  his 
death,  seised  of  or  otherwise  entitled  in  fee  simple,  in  possession,  of  or  to  the  real  estates 
therein  and  herein-after  mentioned,  and  of  or  to  divers  other  lands,  tenements,  and 
hereditaments,  and  being  of  sound  and  disposing  mind,  memory,  and  understanding, 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing  date  the  30th 
day  of  October,  1800,  and  which  was  executed  and  attested  in  such  manner  and  form 
as  by  law  is  required  for  devising  real  estates,  whereby  he,  amongst  other  things, 
gave  to  the  Respondent  all  such  stock  in  the  £3  per  cent,  reduced  bank  annuities, 
or  other  bank  stock,  and  all  his  shares  in  the  several  canal  stocks  therein  stated,  and 
turnpike  or  other  securities,  of  which  he  should  die  possessed,  upon  trust  to  sell  and 
dispose  of  the  same  respectively,  and  apply  the  produce  thereof  in  discharge  of  his 
debts,  by  mortgage,  bond,  or  specialty,  and  also  in  discharge  of  his  debts  by  simple 
contract,  funeral  expenses,  and  legacies,  given  by  any  codicil  or  codicils  ;  and  he  gave 
to  the  Respondent,  for  his  absolute  use  and  benefit,  subject  to  his  debts  as  afore- 
said, all  the  rest  of  his  personal  estate,  whatsoever  and  wheresoever.  The  testator 
also  gave  to  the  Respondent  and  his  assigns  for  his  life,  subject  to  the  payment 
of  his  debts,  by  specialty  or  simple  contract,  and  legacies,  and  also  to  the  annuities 
given  by  any  codicil  or  codicils,  all  and  singular  his  real  estates,  manors,  freehold  lands, 
and  freehold  estates,  in  the  county  of  Warwick  or  elsewhere,  except  his  real  [736] 
estates,  manors,  and  freehold  or  other  estates  in  the  county  of  Middlesex,  and  to  his 
assigns  for  his  life,  without  impeachment  of  waste,  except  the  timber  growing  in  the 
park  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage  called 
Arbury,  in  the  said  county  of  Warwick  ;  and  from  and  after  the  death  of  the  said 
Respondent,  the  said  testator  gave  all  and  singular  the  said  real  estates,  manors,  and 
lands  in  the  said  county  of  Warwick,  or  elsewhere,  whatsoever  and  wheresoever, 
whereof  he  should  be  possessed  at  the  time  of  his  death,  together  with  certain  other 
estates  therein  mentioned,  unto  and  to  the  use  of  Sir  John  Mordaunt,  Baronet,  and 
Edward  Miller  Mundy,  therein  named,  and  their  heirs  during  the  life  of  the  Appellant 
Charles  Newdigate  Newdegate,  by  his  then  name  of  Charles  Newdigate  Parker,  without 
impeachment  of  waste,  but  nevertheless  upon  trii.st  for  the  Appellant  Charles  New- 
digate Newdegate  and  his  assigns,  with  remainder  to  the  first  and  other  sons  of  the 
Appellant  Charles  Newdigate  Newdegate,  successively,  in  tail  male,  with  remainder, 
including  his  equitable  remainder  in  fee  of  rent  charges  therein  mentioned,  expectant 
on  the  failure  of  issue  male  of  the  Appellant  Charles  Newdigate  Newdegate,  to  Francis 
Newdigate,  son  of  the  Respondent,  and  his  a.ssigns  for  his  life,  without  impeachment 
of  waste,  with  remaindr  to  the  said  trustees  and  their  heirs  during  his  life,  to  preserve 
contingent  remainders,  with  remainder  to  the  first  and  other  sons  of  the  said  Francis 
Newdigate  the  son,  successively,  in  tail  male,  with  divers  remainders  over  ;  and  the 
said  testator  further  willed  and  directed,  that  the  Appellant  Charles  Newdigate  New- 
degate, then  called  C'harles  Newdigate  Parker,  should,  from  and  [737]  immediately 
after  his  decease,  take  upon  him  and  use  the  arms  and  surname  of  "  Newdegate,"  as 
the  same  was  anciently  written,  as  well  as  all  the  persons  to  whom  any  use  or  estate 
of  inheritance  or  freehold,  in  his  said  real  estates  was  thereby  limited  after  his  decease, 
under  the  condition  and  penalty  therein  in  that  behalf  mentioned  ;  and  the  said 
testator  thereby  empowered  the  tenants  for  life  in  remainder,  as  they  should  come 
into  possession,  to  settle  any  part  thereof,  to  the  value  of  £600,  by  way  of  jointure, 
and  directed  that  as  the  tenants  for  life  should  be  in  the  actual  possession  of  the  said 
estates,  by  virtue  of  his  said  will,  they  should  have  power  to  let  leases  for  any  term 
not  exceeding  twenty-one  years,  at  the  best  rent,  without  taking  any  fine  of  any  part 
thereof,  except  the  mansion,  park,  and  demesne  lands  of  Arbury. 

The  l)ill  further  stated,  that  the  testator  made  several  codicils  to  the  will,  by  one 
of  which,  bearing  date  the  l.Jth  of  April,  180(i,  he  gave  certain  directions  relative 
to  a  certain  rent  charge  in  the  said  will ;  that  by  the  other  codicUs  thereto,  he  did 
not  either  alter  or  revoke  his  will  or  codicil  of  the  15th  of  April.  1806  ;  and  that  the 
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testator  died  on  the  0th  day  of  November,  ISOG,  without  having  revoked  his  will, 
Adve  so  far  as  the  same  was  revoked  or  altered  by  the  codicil  of  the  loth  of  April,  1800, 
or  other  codicils  ;  and  that  in  pursuance  of  the  conditions  contained  in  the  testator's 
will,  the  Appellant  Charles  Newdegate  procured  an  act  of  parliament  to  be  passed 
in  the  fifty-fifth  year  of  the  reign  of  liis  late  Majesty  King  (ieorge  the  Third,  intituled 
'"  An  act  for  enabling  Charles  Ncwdigate  Parker,  calling  himself  Charles  Newdigate 
"  Newdegate,  to  take  the  name  and  [738]  arms  of '  Newdegate,'  and  also  for  extiiiguish- 
"  ing  a  certain  rent-charge  (subject  to  a  life  estate  in  part  thereof),  pursuant  to  certain 
"  conditions  contained  in  the  will  and  codicil  of  Sir  Roger  Newdigate.  Baronet,  deceased," 
to  the  purport  and  effect  in  tlie  said  bill  mentioned  and  set  forth. 

The  bill  further  stated,  that,  upon  the  decease  of  the  Ke-spondeiit,  the  Appellant 
Charleys  Newdigate  Newdegate  would,  under  the  limitations  contained  in  the  will, 
be  tenant  for  iQ'e  in  possession,  without  impeachment  of  waste,  of  all  the  estates  and 
premises  in  the  county  of  Warwick,  and  entitled  to  cut  down  timber  for  his  own  use 
and  profit,  as  well  in  the  park  avenues,  demesne  lands,  and  woods  adjoining  to  the 
capital  messuage  called  Arbury,  as  in  other  parts  of  the  estates  and  premises ;  and 
that  the  Appellant  Charles  Newdegate  was  the  eldest  son  and  heir  male  apparent 
of  the  body  of  the  Appellant  Charles  Newdigate  Newdegate,  and  as  such,  upon  the 
decease  of  the  Respondent,  and  the  Appellant  Charles  Newdigate  Newdegate,  would  be, 
under  the  limitations  of  the  will,  tenant  in  tail  male  of  the  estates  and  premises  ;  and 
that  Edward  Miller  Mundy,  the  surviving  tru.stee  named  in  the  will,  had  died  leaving 
the  Appellant  Edward  Miller  Mundy,  his  eldest  son  and  heir  at  law,  him  surviving. 

The  bill  further  .stated,  that  the  estates  in  the  county  of  Warwick  so  devised  to 
the  Respondent  for  life  as  aforesaid,  consisted  of  a  mansion-house  called  Arbury, 
and  of  a  mansion-house  called  Astley  Castle,  and  5650  acres  of  land  thereunto 
adjoining,  whereof  the  park  belonging  to  the  mansion-house  called  Arbury  con- 
tained about  300  acres  of  land ;  and  that  the  lands  which  were  held  in 
liand  by  the  testator  at  the  time  of  his  death,  [739]  together  with  the  park 
and  woods,  also  in  hand,  consisted  of  800  acres  or  thereabouts,  and  were  part  of  the 
demesne  lands  belonging  to  the  capital  mansion-house  called  Arbury  ;  and  that 
there  were  several  woods  on  the  estate  and  premises  belonging  to  the  capital  mansion- 
house  called  Arbury,  which  lay  intermixed  with  or  adjoining  to  the  demesne  lands, 
two  of  which  woods  were  called  North  Wood  or  Spring  Kidden  Wood,  and  Seas  Wood  ; 
and  that  through  the  wood  called  North  AVood  or  Spring  Kidden  Wood,  there  was  an 
avenue  which  communicated  with  the  North  Lodge,  opening  on  the  high  road  leading 
from  Nuneaton  to  Astley.  and  that  the  said  avenue  formed  the  only  communication 
from  the  said  mansion-house,  through  the  North  Lodge  as  aforesaid,  to  the  high  road  ; 
and  that  the  woods  called  North  Wood  or  Spring  Kidden  Wood  and  Seas  Wood  were 
part  of  the  demesne  lands  belonging  to  the  mansion-house  called  Arbury  :  and  that 
there  was  another  wood,  caled  Hawkes  Wood,  and  also  a  small  wood  adjoining  thereto, 
abutting  to  the  south-west  of  the  said  capital  mansion-house,  and  adjoining  to  the 
park  ;  and  that  there  was  an  avenue  leading  through  the  two  last  mentioned  woods, 
which  communicated  on  one  side  with  the  road  leading  to  the  mansion  called  Arbury, 
and  on  the  other  side  with  the  mansion-house  called  Astley  Castle  ;  and  that  at  the 
end  of  the  avenue  nearest  to  Astley  Castle  was  a  lodge-gate,  called  Astley  Lodge  Gate, 
and  that  the  said  avenue  was  always  used  by  the  testator  in  his  life-time,  and  was  the 
only  road  or  way  from  the  said  capital  mansion-liouse  called  Arbury  to  the  mansion- 
house  called  Astley  Castle  ;  and  that  there  were  certain  farms,  part  of  the  demesne 
lands  adjoining  or  belonging  to  the  capital  mansion-house  callerl  [740]  Arbury,  called 
Dencher's  or  Horner's  Farm,  and  Temple  House  Farm;  and  that  the  Respondent, 
who  entered  into  the  possession  and  receipt  of  tlie  rents  and  profits  of  the  estates  and 
premises  ujJon  tlie  death  of  the  testator,  had,  since  he  had  been  in  such  possession, 
cut  down  or  felled,  or  caused  to  be  cut  down  or  felled,  divers  timber  trees  of  oak,  ash, 
elm,  and  other  kinds,  which  were  standing,  growing,  and  being  in  the  park  avenues, 
demesne  lands,  and  woods  adjoining  to  the  capital  me.ssuage  called  Arbury,  and  the 
gardens  and  pleasure  grounds  thereto  belonging  ;  and  in  particular  that  he  bad  cut 
timber  in  the  wood  called  Seas  Wood,  to  the  value  of  £8000  and  upwards  :  and  in  the 
wood  called  Spring  Kidden  Wood,  and  in  the  private  towing  jiatli  adjoining,  to  the 
value  of  £400  or  thereabouts,  and  converted  the  profits  thereof  to  hi.s  own  use.  and 
that  Seas  Wood  was  separated  from  Spring  Kidden  Wood  only  by  a  private  canal, 
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)nade  by  the  testator  in  his  hfetime,  whicli  coniiiiunioated  witli  Seas  Pool,  and  from 
thence  conducted  the  water  to  the  capital  mansion-house  called  Arbury. 

The  l)ill  furtlier  stated  that  the  Respondent  had,  within  the  last  three  months, 
cut  down  and  felled  or  grubbed  up,  all  the  timber  and  other  trees  which  were  standing, 
growing,  and  being  in  the  wood  called  Hawkes  Wood,  which  lay  on  each  side  of,  and 
was  divided  by  an  avenue  leading  from  the  said  mansion-house  called  Arbury,  to  the 
other  mansion-house  called  Astley  Castle ;  and  also  in  the  small  wood  adjoining  to 
Hawkes  Wood,  which  timber  so  cut  was  of  the  value  of  £2000  and  upwards  ;  and 
that  there  were  lying  in  the  said  woods  a  great  quantity  of  timber  so  cut  and  felled  as 
[741]  aforesaid  ;  and  that  the  Respondent  having  already  sold  the  bark  thereof, 
was  about  to  sell  the  timber  and  convert  the  profits  thereof  to  his  own  use. 

The  bill  further  stated  that  the  Respondent  had  also  in  like  manner  felled  and  cut 
down  divers  oak,  ash,  elm,  and  other  trees  in  the  park,  belonging  to  the  mansion- 
house  called  Arbury,  and  in  the  gardens  and  pleasure  grounds  adjoining  thereto,  and 
in  particular  a  great  number  of  trees  which  stood  in  the  south  avenue  in  the  said 
park,  and  removed  the  same  and  appropriated  them  to  his  own  use ;  and  likewise  a 
great  number  of  trees  in  a  certain  farm  called  Dencher's  or  Horner's  Farm,  formerly 
in  the  occupation  of  the  testator  Sir  Roger  Newdigate,  part  of  which  had  been  sold  ; 
but  that  the  remainder  was  then  lying  on  the  ground,  and  the  Respondent  had  also 
cut  down  divers  oak,  ash,  and  other  trees  in  the  farm  called  Temple  House  Farm, 
adjoining  to  the  said  park,  which  was  sold  to  Isaac  Swinnerton  therein  named  ;  and 
that  the  said  Respondent  had  also  sold  to  the  said  Isaac  Swinnerton  a  large  cjuantity 
of  timber,  felled  from  different  parts  of  the  said  estates  and  premises,  expressed  to  be 
excepted  as  aforesaid. 

The  said  bill  further  stated,  that  the  Respondent  had  cut  down,  or  caused  to  be 
cut  down,  divers  timber  and  other  trees  on  every  part  of  the  said  estates  and  premises 
belonging  to  the  capital  mansion-house  called  Arbury,  many  of  which  were  or  were 
intended  to  be  ornamental,  and  afforded  shelter  to  the  said  man.sion-house  and  farm 
houses  and  buildings,  or  to  the  gardens  and  pleasure  grounds  thereto  belonging  ; 
and  also  that  the  Respondent  had  cut  down  or  felled  divers  timber  and  other  trees 
which  were  standing,  growing,  and  [742]  being  near  Astley  Castle,  and  which  were  or 
were  intended  to  be  ornamental,  to  the  said  mansion-house  called  Astley  Castle,  and 
the  buildings  thereto  adjoining,  and  the  gardens  and  pleasure  grounds  thereto  belong- 
ing, by  means  whereof  the  Respondent  had  greatly  damaged  and  injured  the  inherit- 
ance of  the  estate  and  premises.  And  the  Appellants  thereby  insisted  that  the  Respon- 
dent ought  to  account  for  the  timber  and  otlier  trees  so  cut  down  and  felled  as  afore- 
said, and  be  restrained  from  selling  the  timber  then  lying  on  the  ground,  and  also 
from  cutting  down  any  other  trees  which  were  then  growing,  and  intended  for  orna- 
ment and  shelter  to  the  capital  messuage  called  Arbury,  or  to  the  mansion  called 
Astley  Castle,  or  the  grounds,  lawns,  or  pleasure  grounds  thereto  belonging. 

The  bill  charged  that  the  Respondent  ought  to  set  forth  a  full  and  tiiie  account 
of  the  timber  trees  cut  down  and  felled  by  him,  or  by  his  order,  upon  the  several  parts 
of  the  estate  ;  and  also  a  true  account  of  the  timber  and  other  trees  which  were  or 
were  intended  to  be  ornamental  to  either  of  the  mansion-houses  called  Arbnry  and 
Astley  Castle,  or  to  the  parks,  pleasure  grounds,  and  buildings  thereto  belonging, 
or  which  afforded  shelter  to  either  of  tlie  said  mansions,  or  to  any  of  the  farm  houses 
and  other  buildings  on  the  estates  devised  by  the  testator. 

The  bill  further  charged,  that  all  the  said  parts  of  the  devised  estates  therein-before 
mentioned  to  be  excepted,  were  by  the  testator's  will  expressly  excepted  from  being 
cut  by  the  Respondent  during  his  life  ;  and  that  the  timber  which  the  Respondent 
had  cut  or  caused  to  be  cut  down  from  the  parts  aforesaid,  was  timber  growing  in  the 
park  [743]  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage 
called  Arbury  ;  and  that  the  Respondent  intended  or  threatened  to  cut  down,  or 
cause  to  be  cut  down,  otlier  timber  growing  and  being  on  the  excepted  parts  of  the 
said  estates  and  premises  ;  and  also  other  timber  and  other  trees  which  were  orna- 
mental to  the  said  mansion-house,  or  to  the  park,  gardens,  pleasure  grounds,  and 
buildings  thereto  belonging  ;  and  also  trees  such  as  afforded  shelter  and  protection 
to  the  house  and  buildings  thereon,  and  to  commit  other  waste  and  spoil  and  destruc- 
tion thereon. 

The  bill  prayed  that  an  account  might  be  taken  by  and  under  the  direction  and 
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decree  of  the  cnui't,  of  all  and  singular  the  trees  wliieli  had  heen  so  cut  down  and  felled 
l)y  the  order,  and  with  the  jiermission  of  the  Ivespondent,  and  of  the  monies  which 
liad  been  received  hy  him.  or  liy  any  person  by  his  order,  or  for  his  use,  from  the  sale 
thereof  ;  and  that  the  Resjiondent  might  be  decreed  to  answer  the  amount  of  sucli 
monies,  the  Appellant  thereby  waiving  all  pains  and  penalties  incurred  by  the  Respon- 
dent for  committing  waste  on  the  said  estates  and  premises  ;  and  that  such  tindjer 
as  had  been  cut,  and  still  remained  in  about  the  said  park  avenues,  demesne  lands, 
and  woods  adjoining  to  the  said  messuage  called  Arbury,  might  be  sold  by  the  direction 
and  decree  of  the  Court,  and  that  the  amount  of  such  monies  as  aforesaid,  togethei- 
with  the  amount  of  the  monies  to  arise  from  and  by  such  sale  as  last  aforesaid  might 
be  secured  and  invested  by  and  under  the  like  direction  and  decree  for  the  benefit 
of  the  persons  entitled  to  the  said  estjxtes  under  the  said  will  of  the  testator  Sir  Roger 
Newdigate ;  and  that  the  Respondent,  his  servants,  agents,  and  [744]  workmen, 
might  be  restrained  by  the  order  and  injunction  of  the  said  Court  from  cutting  down 
timber  trees  growing  in  and  upon  tlie  park  avenues,  demesne  lands,  and  woods  adjoin- 
ing to  the  capital  messuage  called  Arbury,  and  from  cutting  down  timber  and  other 
trees  growing  upon  the  said  estate  and  premises  in  the  county  of  Warwick,  w-hicji 
had  been  planted  or  growing  thereon  for  the  protection  or  shelter  of  the  mansion- 
houses  called  Arbury  and  Astley  Castle,  or  either  of  them,  or  for  the  ornament  of  the 
said  mansion-houses  and  estates,  or  either  of  them,  and  whicli  grew  or  stood  in  hues, 
walks,  avenues,  clumps,  or  otherwise,  for  the  ornament  of  the  said  mansion-houses, 
or  either  of  them,  or  of  the  gardens,  pleasure  grounds,  or  buildings  thereunto  belong- 
ing, and  from  selling  or  removing,  or  causing  to  be  sold  or  removed  any  of  tlie  trees 
which  had  been  felled  as  aforesaid,  and  then  remained  on  any  part  of  the  premises, 
and  which  had  not  then  been  sold  or  disposed  of. 

The  Appellants,  after  the  filing  of  the  bill,  obtained  an  injunction  to  the  efl'ect 
in  the  bill  prayed. 

The  Respondent,  by  his  answer,  after  admitting  the  will  and  codicils,  the  death 
of  the  testator  Sir  Roger  Newdigate,  and  otherwise  to  the  efl'ect  in  the  bill  set  forth, 
and  also  that  the  Respondent  on  his  the  testator's  death  entered  into,  and  was  still 
in  the  possession  and  receipt  of,  the  rents  and  profits  of  the  estates  and  premises  devised 
to  him  for  life,  stated  that  the  estates  consisted  of  a  mansion-house  called  Arbury, 
and  about  5364  acres  of  land,  and  that  the  park  called  Arbury  contained  about  300 
acres  of  land,  and  was  divided  from  tlie  mansion-house  by  pools  of  water  and  pleasure 
grounds  ;  and  that  the  demesne  [745]  lands  were  well  known  by  the  name  of  demesne 
lands,  and  situate  within  the  manor  of  Arbury  and  hamlet  of  Griffe,  and  described 
in  a  certain  map  indorsed  in  the  handwriting  of  the  testator  "  Arbury  demesne  park 
"  and  manor,  and  Griffe,"  and  that  the  same  contained  in  the  whole  900  acres  or  there- 
abouts, consisting  of  the  particulars  in  the  answer  set  forth,  whereof  623  acres,  one 
rood,  and  nine  perches  were,  with  other  lands,  making  altogether  794  acres,  one 
rood,  five  perches,  held  by  the  testator  in  hand  up  to  the  time  of  his  death  ;  but  that 
no  part  of  the  woods  in  the  bill  mentioned  (save  Spring  Kidden  Wood,  containing 
thirty-six  acres,  Park  Wood,  eighteen  acres  two  roods,  and  the  wood  called  Scug  Grove, 
containing  two  acres  or  thereabouts),  were  part  of  the  demesne  lands  belonging  to 
the  capital  mansion-house  called  Arbury ;  nevertheless,  the  Respondent  admitted, 
that  all  the  woods  in  the  bill  mentioned  in  that  behalf,  except  Seas  Wood,  containing 
nineteen  acres,  two  roods,  and  thirty-two  perches  were  lield  in  hand  by  the  testator  ; 
but  that  Seas  Wood  did  not  form  any  part  of  the  demesne  lands,  or  lie  intermixed 
therewith  or  adjoining  thereto,  and  was  distant  at  least  350  yards  from  Spring  Kidden 
Wood,  and  separated  therefrom  by  several  closes  and  meadows  through  which  an 
old  water  course  formerly  ran,  which  was  converted  into  a  private  canal  by  the  testator. 
and  in  part  by  the  canal,  and  a  strip  of  land  on  each  side  thereof,  and  a  wood  called 
the  Alders  ;  and  that  the  canal  conducted  the  water  to  a  pool  near  to  the  mansion- 
house,  but  not  to  the  mansion-house  called  Arbury. 

The  Respondent  further  stated,  that  through  Spring  Kidden  Wood,  erroneously 
called  North  [746]  Wood  in  the  bill,  there  was  an  avenue  communicating  on  one 
side  with  North  Meadow,  and  on  the  other  opening  on  the  high  road  leading  from 
Nuneaton  to  Astley  ;  but  that  there  was  no  avenue  through  Great  Hawkes  Wood 
and  Little  Hawkes  Wood,  which  are  nearly  a  mile  from  the  mansion-house  called 
Arburv,  and  500  yards  from  the  park,  communicating  with  Astley  Ca.stle,  inasmuch 
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as  although  the  testator  made  a  road  from  the  said  park,  through  the  said  two  woods, 
to  tlie  gate  at  the  lodge,  called  A.stley  Lodge,  the  said  i-oad  was  divided  from  the  fields 
on  either  side  by  quickset  hedges,  in  which  in  many  places  were  only  a  few  young 
trees  here  and  there,  of  different  sorts  and  ages,  which  appeared  to  have  grown  up 
spontaneously  in  the  hedges,  and  for  the  most  part  since  the  death  of  the  testator, 
except  on  a  slip  of  land  on  one  side  of  the  i-oad,  wliich  was  planted  by  the  testator, 
and  called  the  Ash  Plantation,  and  has  been  cut  regularly  as  underwood. 

1'he  Respondent  further  stated,  that  there  was  a  farm  called  Temple  House  Faim, 
part  of  the  said  estates  ;  but  that  no  part  of  the  said  farm,  except  a  certain  close  land 
and  homestead  therein  mentioned,  or  any  other  farm  and  lands  save  as  therein  set 
forth,  formed  any  part  of  the  demesne  lands  adjoining  or  belonging  to  the  mansion- 
house  called  Arbury. 

The  Respondent  set  forth,  in  the  first  schedule  annexed  to  his  answer,  an  account 
of  such  timber  trees,  of  oak,  ash,  elm,  and  other  trees,  standing  and  growing  in  the 
park  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  mansion-house 
called  Arbury,  or  in  the  gardens  and  pleasure  grounds  thereunto  belonging,  or  which 
were  stand-[747]-ing  or  growing  on  any  part  of  the  estate  devised  to  the  Respondent, 
and  intended  for  ornament  or  shelter,  which  had  been  felled  by  the  order  or  for  the 
use  of  the  Respondent,  and  for  which  the  Respondent  submitted  to  account,  both 
in  respect  of  the  money  whicli  had  been  or  might  be  received  on  account  of  such  timber 
trees,  and  for  the  value  of  all  such  parts  as  had  been  applied  in  repairs  or  otherwise  : 
the  Respondent,  however,  stated  that  such  tfees  were  cut  either  for  the  purpose  of 
repairs,  or  because  they  were  past  their  maturity,  and  detrimental  to  the  tenants 
occupying  the  lands,  without  recollecting  that  the  demesne  lands  were  part  of  the 
lands  upon  which  he  was  restricted  from  cutting  timber. 

In  the  second  schedule  annexed  to  his  answer,  he  set  forth  a  like  account  of  such 
timber  trees  of  oak,  ash,  elm,  and  other  trees,  which  wei-e  standing  and  growing  in 
the  park  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage  called 
Arbury,  or  the  gardens  and  pleasure  grounds  thereto  belonging,  or  which  were  stand- 
ing or  growing  on  any  part  of  the  said  estates,  and  intended  for  ornament  and  shelter, 
and  had  been  cut  by  the  order  and  for  the  use  of  the  Respondent ;  and  the  Respondent 
submitted  to  the  judgment  of  the  Court  whether,  under  the  circumstances  in  the 
said  schedule  mentioned,  the  Respondent  was  not  entitled  to  the  same  and  to  the 
produce  thereof. 

In  the  third  schedule  annexed  to  his  answer,  the  Respondent  set  forth  a  like  account 
of  all  such  timber  trees  of  oak,  ash,  elm,  and  other  trees,  which  were  standing  or  grow- 
ing in  or  upon  any  part  of  the  said  estates,  other  than  the  park  avenues,  demesne 
lands,  and  woods  adjoining  to  [748]  the  said  mansion-house  called  Arbury,  which 
had,  since  the  time  therein  mentioned,  been  cut  down  and  felled,  by  tlie  order  or 
for  the  use  of  the  Respondent ;  and  the  Respondent,  by  his  answer,  insisted  and  sub- 
mitted that  he  was,  under  the  will  of  the  testator,  entitled  to  cut  down  and  fell  the 
same,  and  to  receive  and  convert  the  profits  thereof  to  his  own  use,  for  that  the  said 
trees  were  not,  nor  were  any  of  them,  growing  in  or  upon  the  park  avenues,  demesne 
lands,  and  woods  adjoining  to  the  mansion-house  called  Arbury,  or  any  part  or  parts 
thereof,  and  ought  not  to  come  to  any  account  respecting  the  same,  or  the  produce 
thereof. 

The  Respondent  further  stated,  that  as  for  such  trees  as  were  growing,  or  in- 
tended for  ornament  and  shelter  to  the  capital  messuage  called  Arbury,  and  the  gardens 
and  pleasure  grounds  thereto  belonging,  there  were  no  such  trees,  save  and  except 
in  the  park  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage 
called  Arbury.  And  he  denied  that,  save  as  in  the  third  schedule  mentioned,  he 
had  cut  or  caused  to  be  cut  any  timber  or  other  trees  which  were  standing,  growing, 
and  being  in  Seas  Wood,  or  in  Great  Hawkeswood  and  Little  Hawkeswood  ;  and 
the  Respondent  insisted  and  submitted  that  he  ought  not  to  be  restrained  by  the  in- 
junction of  the  Court  from  cutting  or  causing  to  be  cut  or  felled  any  timber  or  other 
trees  growing  near  the  house  called  Astley  Castle,  inasmuch  as  lie  was  entitled  to 
cut  timber  upon  any  parts  of  the  said  estates,  except  upon  such  parts  thereof  as  the 
testator  had  expressly  excepted ;  that  is  to  say,  the  park  avenues,  demesne  lands, 
and  woods  adjoining  to  the  mansion-house  called  Arbury,  no  part  whereof  is  near 
Astley  Castle  ;  [749]  and  for  that  the  house  called  Astley  Castle  never  was,  as  the 
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Eespondent  had  heard  and  believed,  previous  to  or  during  the  life  of  the  testator, 
considered  as  a  mansion-house  ujion  the  said  estate  ;  and  the  I^>s])ondent  submitted 
that  he  ouglit  not  to  be  restrained  by  the  injunetion  of  the  Court  from  selling  and 
disposing  of  tlie  timber  vvhieh  had  been  cut,  and  was  then  lying  upon  such  part  of 
the  said  estates  which  were  not  expressly  excepted  by  the  testator.  And  the  Respon- 
dent denied  that  he  threatened  or  intended  to  cut  or  fell,  or  cause  to  be  cut  or  felled, 
any  other  timber  trees  growing  on  the  excepted  parts  of  the  premises,  or  any  other 
timber  or  other  trees  which  were  ornamental  to  the  mansion-house,  or  the  house 
described  in  the  bill  as  the  mansion-house  called  Astley  Castle,  or  to  the  park,  gardens, 
and  pleasure  grounds  thereto  belonging,  or  any  trees  which  afi'orded  shelter  or 
protection  to  the  buildings  thereon,  or  to  commit  any  waste  or  destruction  thereon. 

Witnesses  were  examined  as  to  the  situation  of  the  woods,  avenues,  etc.  with  respect 
to  the  mansions. 

The  cause  was  heard  before  Sir  John  Leach,  then  V  ice-Chancellor  of  England, 
when  his  Honour  by  his  decree,  bearing  date  the  :25th  of  November,  182G,  declared 
as  to  the  construction  of  the  words  contained  in  the  will  of  the  said  testator,  that  is 
to  say,  "  except  the  timber  growing  in  the  park  avenues,  demesne  lands,  and  woods 
"  adjoining  to  the  capital  messuage  called  Arbury,  in  the  said  county  of  Warwick," 
the  words  "  demesne  lands  "  denote  the  lands  comprised  in  the  map  exhibited  in  this 
cause,  marked  with  the  letter  B  ;  and  the  words  "  woods  adjoining  to  the  capital 
"  messuage  [750]  called  Arbury,"  with  the  word  "  avenues,"  include  the  woods  after 
mentioned,  viz.   Birch  Wood,   Alders^  Wood,  Coventry  Wood,  the    Ash  Plantation, 
Great  Hawkeswood,  and  Little  Hawkeswood,  and  all  other  woods   or  timber  trees 
through  or  by  which  the  road  or  avenues  leading  from  the  North  Lodge  towards 
the  capital  messuage  called  Arbury,  or  the  roads  and  avenues  leading  from  Astley 
Lodge  or  Grilf  Lodge  to  the  said  capital  messuage  respectively,  passed  at  the  time 
of  the  death  of  the  said  testator.     And  it  was  ordered  that  the  injunction  granted 
in  the  cause,  to  restrain  the  Respondent  from  cutting  down  and  felling  the  timber 
on  the  said  estates,  should  be  continued  as  to  the  timber  growing  in  the  park  avenues, 
demesne  lands,  and  woods  adjoining  to  the  said  capital  messuage  called  Arbury,  and 
including  therein  the  Birch  Wood,  the  Alders  Wood,  Coventry  Wood,  the  Ash  Planta- 
tion, (4reat  Hawkeswood,  and  Little  Hawkeswood,  and  all  other  woods  and  timber 
trees  through  or  by  which  the  road  and  avenue  leading  from  the  North  Lodge  towards 
the  capital  messuage  called  Arbury,  or  tlie  roads  or  avenues  leading  from  Astley  Lodge 
or  Grift'  Lodge  towards  the  said  capital  messuage,  respectively  passed  at  the  "time  of 
the  death  of  the  said  testator.     And  it  was  thereby  further  ordered,  that  it  should 
be  referred  to  the  Master  to  take  an  account  of  all  the  timber  that  had  been  cut  or 
felled,  by  or  by  the  order  of  the  Respondent,  in  the  park  avenues,  demesne  lands, 
and  woods  before  particularly  named  and  described,  and  of  the  money  received  by 
the  Respondent,  or  by  any  person  or  persons  by  his  order  or  for  his  use,  from  the  sale 
thereof  ;  and  the  said  Master  was  also  to  take  an  account  of  the  money  paid  by  the 
[751]  Respondent  into  the  bank,  to  the  credit  of  this  cause,  "  the  account  of  the  Arbury 
"  demesne  lands,"  in  respect  of  such  timber  as  had  been  sold  by  him,  and  also  an  account 
of  the  money  produced  by  the  sale  of  such  part  thereof  as  had  been  sold  under  an 
order  of  the  said  Court,  and  received  by  Mr.  Lees  the  auctioneer,  and  paid  by  him 
into  the  bank,  in  trust  in  this  cause  generally  ;  and  in  order  thereto  all  parties  were 
to  produce  upon  oath  all  books,  papers,  and  writings  in  their  custody,  and  be  examined 
upon  interrogatories  as  the  ALister  should  direct,  who  was  to  make  them  all  just 
allowances  :  and  the  said  Master  was  to  tax  all  parties  their  costs  of  the  suit  as  between 
solicitor  and  client,  in  manner  therein  mentioned,  and  to  make  a  separate  report 
thereof;  and  the  said  Master  was  also  to  ascertain  how  much  of  the  £3704  12s.  (id. 
bank  three  per  cent,  consolidated  annuities  standing  in  the  name  of  the  Accountant- 
General,  in  trust  in  this  cause,  had  arisen  from  the  sale  of  timber  felled  in  the  park 
avenues,  demesne  lands,  and  woods  therein-before  particularly  named  and  described, 
and  how  much  had  arisen  from  sale  of  timber  felled  on  other  parts  of  the  said  estates 
in  the  pleadings  mentioned  ;  and  it  was  thereby  declared  that  so  much  thereof  as 
the  said  Master  should  find  to  have  arisen  from  the  sale  of  timber  felled  on  such  other 
parts  of  the  said  estate,  together  with  the  dividends  and  interest  which  had  arisen 
thereon,  was  to  go  and  be  applied  in  satisfaction  of  what  should  be  found  due  from 
the  Respondent  on  taking  the  accounts  thereby  directed,  or  of  so  much  thereof  as 
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the  same  would  extend  to  satisfy  and  discharge  ;  and  if  more  than  sufficient  for  that 
purpose,  the  residue  thereof  was  to  belong  to  the  Re-[752]-spondent  for  his  own  use 
and  benefit.  And  it  was  further  ordered,  that  the  said  costs,  when  taxed,  should  be 
paid  out  of  the  said  sum  of  £3704  12s.  6d.  bank  three  per  cent,  annuities  to  the  persons, 
and  in  the  manner,  and  under  the  directions  therein  contained  in  that  behalf ;  and 
the  Court  continued  the  reservation  of  all  further  directions  and  subsequent  costs, 
until  after  the  Master  should  have  made  his  general  report,  with  liberty  for  any  of 
the  parties  to  apply  as  there  should  be  occasion. 

On  the  3d  of  July,  1827,  the  Appellants  filed  another  bill  in  the  Court  of  Chancery 
against  the  Respondent,  which,  after  stating  the  proceedings  in  the  former  suit, 
alleged  that  the  Appellants  had,  since  the  hearing  of  the  cause  and  the  decree,  been 
informed,  and  believed,  that  the  timber  and  other  trees  growing  and  standing  in  the 
wood,  called  Seaswood,  and  upon  tlie  farm,  called  Temple  House  Farm,  were  planted 
and  left  standing  for  ornament  and  shelter  to  the  mansion-house,  called  Arbury, 
and  were  of  remarkable  fine  growth  when  the  Respondent  took  possession  of  the 
said  estates  and  premises  ;  and  that  the  Respondent  had  cut  down  and  felled  tlie 
same,  whereby  he  had  injured  the  inheritance  :  and  the  bill-  prayed  an  account  of 
the  timber  and  other  trees  so  cut  by  the  order  of  the  Respondent  in  the  wood  called 
Seaswood,  and  upon  the  farm  called  Temple  House  Farm,  and  of  the  monies  produced 
by  the  sale  thereof,  together  with  the  consequential  directions. 

The  Respondent  appeared  to  the  bill,  and  put  in  a  jjlea  of  a  former  suit  depending 
foi'  the  same  matter,  and  orders  of  reference  having  been  made  to  ascertain  the  truth 
of  the  plea,  the  Master  made  his  report  thereon  on  the  1st  of  April,  1828,  and  [753] 
the  plea  came  on  for  argument  on  the  18th  of  November,  1829,  before  the  Vice- 
Chancellor,  who  overruled  the  plea. 

On  the  Hth  of  January,  1830,  the  Respondent  presented  his  petition  in  this  cause 
to  the  Right  Honourable  Lord  Lyndhurist,  the  then  Lord  High  Chancellor,  whereby, 
after  setting  forth  the  proceedings  therein,  and  the  decree  of  the  Vice-Chancellor,  he 
stated  that  he  was  aggrieved  by  the  form  of  the  decree  ;  for  that  the  decree  did  not 
dismiss  the  bill  of  the  Appellants,  so  far  as  the  same  sought  an  account  from  the  Re- 
spondent of  any  trees  which  had  been  cut  down  and  felled  by  the  order,  or  with  the 
permLssion  of  the  Respondent,  upon  any  part  of  the  estate  and  premises  therein-before, 
and  in  the  pleadings  of  this  cause  mentioned,  other  than  the  trees  which  had  been 
cut  down  and  felled  by  or  by  the  order  of  the  R&spondent,  in  or  upon  the  park 
avenues,  demesne  lands,  and  woods,  adjoining  the  capital  messuage  called  Arburj-, 
as  declared,  named,  noted,  and  described  in  and  by  the  said  decree,  either  as  trees 
protected  by  the  exception  therein  contained  in  the  said  testator's  said  will,  or  as  trees 
growing  or  alleged  to  have  been  growing  upon  tlie  said  estate,  and  planted,  left  stand- 
ing, and  intended  for  ornament  and  shelter  to  the  said  mansion-house  called  Arbury, 
and  the  house  alleged  to  be  the  mansion-house  called  Astley  Castle,  and  the  farm 
houses,  buildings,  gardens,  and  pleasure  grounds  to  the  same  belonging,  and  the 
account  of  the  monies  received  by  the  Respondent  or  by  his  order  from  the  sale  thereof, 
and  to  have  the  amount  thereof  secured  and  invested  for  the  benefit  of  the  persons 
entitled  or  to  become  entitled  to  the  said  estates  [754]  under  the  said  will  of  the  said 
testator  Sir  Roger  Newdigate  ;  and  so  far  as  the  said  bill  sought  to  restrain  the  Re- 
spondent, his  servants  and  workmen,  by  the  injunction  of  the  said  Court,  from  cut- 
ting down  timber  trees  growing  in  and  upon  the  park  avenues,  demesne  lands,  and 
woods  adjoining  to  the  said  capital  mansion-house  called  Arbury,  other  than  and 
except  in  the  park  avenues,  demesne  lands,  and  woods  adjoining  to  the  said  capital 
mansion-house  called  Arbury,  as  named,  described,  or  denoted  in  and  by  the  said 
decree  as  aforesaid,  and  from  cutting  down  timber  and  other  trees  growing  in  and 
upon  the  said  estate  and  premises  in  the  said  county  of  Warwick,  which  had  been 
planted  or  growing  thereon  for  the  protection  or  shelter  of  the  said  mansion-house 
called  Arbury,  and  the  alleged  mansion-house  called  Astley  Castle,  or  for  the  ornament 
of  the  said  mansion-house  and  alleged  mansion-house  and  estates,  or  either  of  them, 
or  which  grow  or  stand  in  lines,  walks,  avenues,  clumps,  or  otherwise,  for  the  orna- 
ment of  the  said  mansion-house  and  alleged  mansion-house  or  either  of  them,  or  the 
gardens,  pleasure  grounds,  and  buildings  thereto  belonging,  save  and  except  on  such 
part  or  parts  of  the  said  estates  and  premises  as  are  included  in  and  protected  by  the 
said  decree:  and  the  Respondent  prayed  his  Lordship  to  rehear  the  cause,  and  that 
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the  said  bill  of  the  Appellants,  as  far  as  it  prayed  any  relief  a<;ainst  the  Kesponflent 
in  respect  of  the  matters  therein  and  before  particularly  set  forth,  might  be  ilisniissed 
out  of  the  said  Court. 

The  petition  was  heard  on  the  '25th  of  January,  1831,  before  Lord  Brougham, 
then  Lord  High  Chancellor  of  Great  Britain;  and  by  an  order  [755]  made  on  tlie 
31st  of  January,  1832,  his  Lordship  ordered  that  the  decree  of  the  Vice-Chancellor, 
bearing  date  the  25th  of  November,  1826.  should  be  varied  by  adding,  after  the  timber 
accounts  thereby  directed  to  be  taken  in  the  manner  in  the  said  decree  mentioned 
and  directed,  the  following  words : — "  And  it  is  ordered,  that  the  Plaintift's  bill  do 
"  stand  dismissed  out  of  this  Court,  so  far  as  the  said  bill  seeks  an  account  of  the  timber 
"  cut  and  felled  by  the  order  or  for  the  use  of  the  Defendant,  in  any  of  the  woods 

■  caUed  Firtree  Grove,  Dagley's  Wood,  Lady  Wood,  Jeff's  Wood,  and  Seas  Wood,  or 
"  on  Temple-house  Farm,  or  in  or  upon  any  other  part  or  parts  of  the  estate  and 
"  premises  herein-before  and  in  the  pleadings  of  this  cause  mentioned,  other  than  the 

■  trees  which  had  been  cut  down  and  felled  by  or  by  tiie  order  of  the  Defendant  in 
"  or  upon  the  park  avenues,  demesne  lands,  and  woods  as  before  declared,  named, 
"  noted,  and  described  in  and  by  the  said  decree,  and  an  account  whereof  is  by  the  said 
'■  decree  directed  to  be  taken  as  aforesaid." 

The  appeal  was  against  this  decree. 

For  the  Appellants,  the  Solicitor-General  and  Mr.  Jemmett. 

It  appears  by  the  evidence  that  trees  planted  and  growing  for  shelter  and  orna- 
ment of  Astley  Castle,  and  in  the  avenue  joining  the  mansions  of  Arbury  and  Astley 
Castle,  were  cut  by  the  Respondent :  it  also  appears  that  Astley  t'astle,  before  the  year 
1807,  was  not  used  as  a  residence,  being  then,  and  probably  long  before,  in  a  state 
of  decay  ;  but  it  was  afterwards  repaired  by  the  Respondent,  and  leased  to  one  of 
his  sons  as  a  residence. 

[756]  Where  there  has  been  actual  or  threatened  waste,  if  one  act  is  proved  an 
injunction  is  granted  which  protects  the  whole  estate.  The  right  to  a  general  account 
at  the  hearing  follows  the  injunction.  It  is  not  necessary  to  proceed  at  law.  Jesus 
College  V.  Bloom,*  Smith  i\  Cooke.t  The  same  point  occurs  incidentally  in  Pulteney 
V.  Warren.J  The  account  is  not  to  be  confined  within  the  limits  of  the  exception, 
since  there  is  evidence  that  the  testator  must  have  intended  to  protect  the  other  parts 
in  question,  as  being  ornamental  and  within  view  of  the  principal  mansions.  The 
word  "  adjoining,"  as  applied  to  woods  by  the  testator,  cannot  mean  "  contiguous," 
for  none  of  the  woods  are  contiguous  to  the  house.  So  as  to  avenues,  there  are  none 
in  the  park  or  demesne  lands,  or  contiguous  to  the  house.  Spring  Kidden  Wood 
was  held  by  the  decree  of  the  Vice-Chancellor  to  be  within  the  exception  ;  yet  it  is 
not  contiguous  to  the  house  ;  and  the  decree,  upon  the  same  ground,  ought  to  have 
included  Seas  Wood,  and  other  woods.  It  is  argued  that  the  rule  of  equity  does  not 
apply,  because  Astley  Castle  was  out  of  repair,  and  not  used  as  a  family  residence  by 
the  testator.  But  the  application  of  the  rule  cannot  depend  upon  such  accidents. 
In  the  case  of  Wanstead  House  the  injunction  to  protect  timber  as  ornamental  was 
granted,  although  the  mansion  was  pulled  down,  by  those  who  had  the  right. 

The  decree  of  the  Vice-Chancellor  left  to  the  Appellant  the  opportunity  of  enforcing 
this  equity,  which  was  done  by  the  supplemental  bill.  The  djs-[757]-missal  of  this 
bill  on  appeal  deprives  the  Appellant  of  relief  as  to  equitable  waste.  At  the  original 
hearing,  the  discussion  was  confined  to  the  question  of  parcel  or  no  parcel,  within 
the  exception  clause.  Upon  the  question  of  equitable  waste  there  has  never  been 
any  adjudication.  No  application  was  made  at  the  hearing  to  dismiss  the  bill  in  this 
respect.  If  it  had  been  so  dismissed  upon  the  strict  rule  of  pleading,  upon  a  sound 
exercise  of  the  discretion  of  the  Court  that  there  might  be  no  failure  of  justice,  it 
should  have  been  without  prejudice  to  the  filing  of  another  bill.  Lord  Redesdale 
treats  tliis  as  a  matter  of  ordinary  practice. 

At  law,  the  PlaintifT  has  the  right  at  all  times,  up  to  the  last  moment,  to  be  non- 
suited. So  in  equity,  by  analogy,  and  upon  principle,  where  any  substantial  question 
remains  to  be  tried,  the  opportunity  for  trial  should  be  reserved  by  the  Court. 

*  3  Atk.  262.  t  3  Atk.  378. 

t  6  Ves.  89.  See  Grierson  v.  Eyre,  9  Ves.  346.  ;  Whitfield  v.  Bewitt,  2  P.  W.  240.; 
Garth  v.  Cotton,  3  Atk.  751. 
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The  Lord  t'hancellur  : 

Was  any  application  for  tlie  purpose  made  to  the  Court  1 

For  the  Appellant : 

No,  because  the  bill  was  not  dismissed. 

For  the  Respondent,  Sir  Edward  Sugden  and  Mr.  Bridger. 

The  injunction  was  limited,  and  there  is  no  right  in  equity  to  an  account  bcyonil 
the  limits  of  the  injunction.  The  accident  that  the  bill  was  not  dismissed  cannot 
give  the  right  to  extend  the  relief  given  by  the  decree.  The  original  bill  prayed  relief 
as  to  equitable  waste,  and  interrogatories  were  filed  with  a  view  to  prove  it ;  but  the 
case  was  not  supported  by  evidence.  If  the  allegation  had  been  supported  by  any 
proof,  an  issue  might  have  been  directed  upon  tlie  question.  This  was  refused  by 
the  Court,  and  the  relief  confined  to  legal  waste  [758]  within  the  exceptive  clause. 
The  proof  of  cutting  two  or  three  trees  about  Astley  House  did  not  support  the 
case.  The  protection  by  tlie  words  of  the  will  extends  only  to  the  capital  mansion. 
Astley  House  was  for  a  long  time  in  a  state  of  ruin.  There  was  no  proof  of  cutting 
timber  growing  for  ornament  or  shelter  beyond  the  excepted  parts.  Relief  as  to 
equitable  waste  was  therefore  refused  by  the  Court,  which  was  tantamount  to  a 
dismissal  of  the  bill  as  to  that  part  of  the  prayer  for  relief ;  and  the  decree  might 
consequently  have  been  so  drawn  up  by  the  Respondent.  The  right  to  the  account 
is  limited  by  the  injunction.  There  could  be  no  decree  for  an  account  where  the 
injunction  was  refused.  This  is,  therefore,  equivalent  to  a  dismissal  of  the  bill  to 
that  extent.  It  is  in  proof  that  Astley  Castle  was  not  used  in  the  time  of  the  testator 
as  a  family  residence.  The  doctrine  of  equitable  waste,  therefore,  cannot  apply  ;  and 
if  it  did,  and  the  evidence  extends  only  to  the  cutting  of  two  or  three  trees,  how  is 
it  possible  that  such  proof  can  give  the  right  to  an  account  over  an  estate  of  5000 
acres  '?  The  V  ice-Chancellor  was  at  first  disposed  to  grant  an  issue  as  to  equitable 
waste  in  Seas  Wood  ;  but  finding  that  a  case  on  that  point  was  made  by  the  bill,  that 
the  fact  was  put  in  issue,  and  the  opportunity  of  proof  provided  by  the  Plaintiff',  but  no 
proof  made,  he  refused  the  issue.  This  was  a  decree  that  the  equitable  waste  intended 
as  to  Astley  Castle  did  not  extend  to  Seas  Wood,  and  was  substantially  a  dismissal  of 
the  bill  as  to  that  matter  against  which  there  has  been  no  appeal. 

(August  14,  1834).  The  Lord  Chancellor. — This  case  was  a  question  of  ornamental 
timber  or  not  with  respect  to  one  part  of  the  woods  of  a  very  large  estate,  and  I  had  a 
doubt  whether  the  use  that  was  made  of  [759]  one  of  the  houses  showed  or  not  tliat  it 
was  to  be  taken  to  be  ornamental  timber  of  a  capital  mansion,  which  was  used  up  to  a 
late  period  by  the  sister  of  the  testator.  I  have  looked  into  the  case,  and  all  the  evi- 
dence, and  I  remain  of  the  opinion  which  I  expressed  in  the  Court  below,  and  which 
coincided  with  that  of  his  Honour  the  Master  of  the  Rolls  ;  I  remain  of  opinion  that  it 
was  well  decided  at  the  Rolls,  and  that  the  judgment  I  came  to  in  affirming  that  deci- 
sion at  the  Rolls  was  right.  It  was  not  lightly  that  the  affirmance  took  place ;  for 
thinking  there  was  some  doubt  on  the  evidence,  I  stated  to  his  Honour  the  arguments 
in  writing.  I  gave  him  a  very  full  note  of  the  argument.  I  sent  it  to  him,  with  my 
own  observations  upon  it.  We  had  much  communication  together  on  the  whole 
matter,  and  I  received  in  writing  from  his  Honour  the  result  of  his  recollection  of 
his  reasons  for  deciding  the  case  at  first,  and  tlie  result  of  his  distinct  deliberation 
upon  it  when  he  had  had  the  benefit  of  the  notes  which  I  gave  him  of  the  full  argument 
before  me,  as  well  as  any  little  benefit  which  might  be  supposed  to  have  been  addition- 
ally given  him  by  the  queries  which  I  suggested  to  him  upon  that  argument.  It 
was  upon  the  result  of  the  whole  of  those  considerations  that  his  Honour  retained 
his  former  opinion,  notwithstanding  some  new  light  might  have  been  thrown  upon 
it  by  the  arguments  in  the  Court  of  Chancery  ;  and  it  was  after  deliberation  with 
his  Honour,  and  reconsideration  of  the  case,  that  I  came  ultimately  to  tlie  opinion 
which  affirmed  the  judgment  of  the  Ma.ster  of  the  Rolls,  having  taken  time  during 
the  long  vacation  to  consider  it. 

[760]  I  have  fully  considered  the  argument  upon  the  appeal  to  this  House  ;  and 
if  I  had  seen  reason  for  it,  I  should  have  been  ready  to  retrace  my  steps  and  reverse 
his  Honour's  judgment  below,  as  well  as  my  own  judgment  in  the  Court  of  Chancery. 

Under  these  circumstances,  I  do  not  propose  to  enter  into  the  argument  upon 
the  question,  as  it  is  very  much  of  fact,  nor  to  detain  your  Lordships  unnecessarily 
by  going  into  the  arguments  at  the  bar.     Very  great  attention  was  paid  to  the  case 
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upon  arguiuent  here.  No  stone  was  left  unturned  ;  and  if  any  new  light  could  have 
been  thrown  upon  the  case,  I  should  willingly  have  o])en('d  my  eyes  to  it.  1  have 
refreshed  my  memory  from  my  notes,  and  1  remain  clearly  and  very  decidedly  of 
opinion  that  the  judgment  of  the  (!ourt  below  in  this  ease  ought  to  be  affirmed. 

It  is  not  a  case  in  which  1  think  there  should  lie  any  hesitation  in  giving  the  costs 
of  the  affirmance.  I  see  no  reason  whatevei'  in  a  case  of  this  sort,  where  there  have 
been  two  consecutive  judgments,  and  no  doubt  is  expressed,  either  below  or  in  the 
Court  of  (Uiancery,  and  great  deliberation  given  to  the  case,  rather  on  account  of 
the  zeal  of  counsel  than  that  there  was  any  doubt  that  might  haiig  over  it.  Under 
these  circumstances,  it  is  suggested  that  I  should  move  your  Lordships  to  give  the 
costs  out  of  the  timber  fund  ;  but  I  think  there  should  be  a  limit  to  that.  I  think 
the  estate  should  not  be  charged  with  all  the  costs  ;  otherwise  we  should  have  no 
end  to  litigation,  where  there  is  a  fund.  I  think  there  must  be  £100  costs  paid  by  the 
Appellants. 

Judgment  affirmed. 

[761]  Short-hand  writer's  report  of  the  judgment  pronounced  by  the  Vice-Chan- 
cellor,  Sir  John  Leach,  on  the  hearing  of  this  cause  on  the  25th  November,  1826  : — 

The  Vice-Chancellor. — The  testator  in  this  case  states  that  all  this  estate  is  to  be 
enjoyed  by  the  Defendant ;  and  he  states  it  is  to  be  enjoyed  by  him  as  tenant  for  life, 
without  impeachment  of  waste,  with  an  exception ;  and  the  words  of  the  excejstion 
have  given  occasion  to  the  present  suit.  The  exception  is,  "  Except  the  timber 
"  growing  in  the  park,  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital 
"  messuage  called  Arbury  ;  "  and  the  duty  of  the  Court  now  is  to  give  a  construction 
to  these  words,  which  certainly  are  not  extremely  definite  in  their  meaning.  On 
the  part  of  the  Plaintifl',  it  is  contended  upon  the  present  occasion,  that  the  true  intent 
and  meaning  of  this  testator  was  to  deprive  the  tenant  for  life  of  a  power  of  cutting 
timber  over  the  whole  of  the  estate. 

If  I  were  to  give  that  con.struction  to  the  will,  I  should  not  be  acting  upon  the 
will  of  the  testator  according  to  his  expressions  ;  but  in  fact,  I  should  be  making  a 
will  for  him,  upon  a  supposed  intention,  which  he  has  not,  in  any  kind  of  way,  ex- 
pressed. He  has  not  restrained  the  tenant  for  life  from  cutting  timber  upon  all  the 
estate,  but  he  has  restrained  him  only  from  cutting  the  timber  growing  in  the  park, 
avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage  called  Arbury ; 
and  it  is  utterly  impossible,  therefore,  that  upon  any  construction  of  that  sentence, 
these  words  can  be  extended  beyond  any  force  that  can  be  derived  from  the  expression, 
"  Except  the  timber  growing  in  the  park,  avenues,  demesne  lands,  and  woods  adjoining 
"  to  the  capital  messuage  called  Arbury."  On  the  part  of  the  Defendant,  it  is  con- 
tended that  Ijv  the  expression  "  woods,"  what  the  testator  meant  was  not  "  woods  " 
generally,  but  "  demesne  woods  ;  "  and  that  this  is  to  be  construed  "  demesne  lands 
"  and  demesne  w'oods  adjoining  to  the  capital  messuage  called  Arbury."  Now  I 
should  misapprehend  the  intention  of  the  testator,  if  I  thought  that  the  adjective 
''demesne"  was  an  adjective  qualifying  the  word  woods.  According  to  my  con- 
struction of  the  testator's  meaning,  it  is  not  the  term  "  demesne  "  that  is  the  qualify- 
ing term,  but  the  qualifying  term  is  "  adjoining  ;  "  for  this  must  be  read  according 
to  plain  sense  and  plain  grammatical  construction.  "  Except  the  timber  growing  in 
"  the  park."  What  park  ?  "  Except  the  timber  growing  in  the  avenues."  What 
avenues  1  "  Except  [762]  the  timber  growing  in  the  demesne  lands."  What  demesne 
lands  ?  "  Except  the  timber  growing  in  the  woods."  What  woods  1  Why,  he  tells 
us,  "  adjoining  to  the  capital  messuage  called  Arbury,  in  the  said  county  of  Warwick." 
The  construction,  therefore,  is  perfectly  plain — it  is  perfectly  capable  of  a  clear  gram- 
matical construction  ;  and  the  question  is,  what  is  the  intention  which  the  testator 
has  expressed  by  that  clear  grammatical  constniction  ■? 

The  first  consideration  is  (which  was  not  adverted  to  in  the  arguments),  did  the 
testator  mean  by  this  exception  to  give  to  this  tenant  for  life,  without  impeachment 
of  waste,  a  larger  right  of  cutting  timber  upon  the  estate  than  the  rules  of  law  would 
give  to  him  1  or  did  he  mean  to  limit  and  restrict  the  right  which  the  rules  of  law 
gave  him  1  If  I  am  to  adopt  the  argument  used  on  the  part  of  the  Defendant,  I  must 
come  to  this  conclusion,  that  the  testator  did  not  mean  to  qualify  the  right,  but  meant 
to  enlarge  the  i-ight  which  the  tenant  for  life  would  have  by  the  rules  of  law  and  equity. 
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1  cannot  give  that  construction  to  the  words  which  were  introduced  by  way  of  excep- 
tion, because,  I  am  clearly  of  opinion  that  they  were  introduced  by  way  of  restriction. 
If  then  these  words  weie  introduced  to  opeiatc  by  way  of  restriction  to  tlie  right, 
let  us  see  how  that  right  would  have  stood  if  it  had  not  been  that  these  words  were 
so  introduced.  What  then  would  be  the  riglit  of  this  Defendant,  if  this  exce]jtiou 
had  not  found  its  way  into  the  will  of  this  testator  '?  Could  this  Defendant  have  acted 
in  such  a  way  as  to  show  that  he  considered  himself  authorised  to  cut  the  timber  men- 
tioned in  the  exception,  which  was  intended  to  have  restricted  liis  right  ?  It  cannot 
be  questioned,  that  if  even  this  exception  had  not  found  its  way  into  the  testatoi'"s 
will,  the  Defendant  would  have  been  restrained  from  committing  what  is  called  equitable 
waste,  and  he  could  not  have  cut  any  timber  planted  or  left  standing  to  afl'ord  orna- 
ment or  shelter  to  the  mansion  or  house.  If  this  reasoning  applies,  then,  looking 
at  the  intention  of  the  testator,  I  must  say,  that  under  this  exception  this  Defendant 
can  never  claim  a  title  to  commit  what  is  called  equitable  waste — waste  which  he 
could  not  have  committed,  if  even  the  exception  had  not  been  introduced  into  the 
testator's  will.  The  words  used  are  (to  repeat  them),  "  Except  the  timber  growing 
"  in  the  park,  avenues,  demesne  lands,  and  woods  adjoining  to  the  capital  messuage 
"  called  Arbury,  in  the  said  county  of  Warwick."  This  phrase,  "  the  timber  growing 
"  in  the  park  adjoining  the  capital  messuage  called  Arbury,  in  the  said  county  of  Wai^ 
"  wick,"  is  very  clear.  "  The  timber  growing  in  the  ave-[763]-nues  adjoining  to 
"  the  said  capital  messuage  called  Arbury,  in  the  said  county  of  Warwick,"  is  not  so 
clear.  There  are  no  avenues  immediately  "  adjoining  to  the  capital  messuage  called 
"  Arbury,  in  the  county  of  Warwick."  The  meaning  of  "the  timber  growing  in  the 
"  demesne  lands  adjoining  the  capital  messuage  called  Arbury,  in  the  said  county 
"  of  Warwick,"  is  perfectly  clear.  They  are  adjoining  to  the  capital  messuage,  and 
"  adjoining  to  "  does  not  mean  immediately  contiguous — immediately  touching  the 
capital  messuage  ;  but  they  are  demesne  lands  adjoining,  because  there  are  lands 
upon  that  estate  known  for  centuries  as  demesne  lands.  Then  comes  the  expression, 
"  Except  the  timber  growing  in  the  woods  adjoining  to  the  capital  messuage  called 
"  Arbury,  in  the  said  county  of  Warwick,"  that  is  to  say,  "  abutting  the  said  capital 
"  messuage  ;  "  but  that  cannot  be  the  meaning,  because  a  capital  messuage  would 
not  be  habitable  if  there  was  a  wood  abutting  it,  and  tlierefore  we  cannot  affix  that 
sense  to  the  phrase.  What  then  is  the  sense  which  this  Court  is  to  attribute  to  the 
language  of  the  testator,  consistently  with  the  common  feelings  of  mankind  1  What 
was  the  motive  which  this  testator  meant  to  indicate  by  this  exception  1  The  motive 
must  have  been  the  preservation  of  all  timber  which  was  connected  with  the  enjoy- 
ment of  the  capital  messuage, — any  timber,  which  served  in  any  manner,  according 
to  the  language  of  a  Court  of  Equity,  for  the  purpose  of  ornament,  or  for  shade  or 
shelter,  to  "  the  capital  messuage  called  Arbury,  in  the  said  county  of  Warwick."  If 
such  were  the  motive,  then  we  have  a  clear  clue  to  the  meaning  of  the  word  "  adjoining." 
I  interpret  it  adjoining,  or  near  to,  adjoining,  or  so  near  to  as  to  be  connected  with 
the  enjoyment,  or  as  to  serve  for  ornament  or  shelter.  This  is  the  principle  of  construc- 
tion which  I  feel  myself  bound  to  give  to  this  will ;  and  I  must  now,  therefore,  proceed 
to  examine  whether  these  several  places  in  which  the  Defendant  has  thought  he  had 
a  title  to  cut  timber,  of  which  the  Plaintiff  complains,  are  or  are  not  places  connected 
with  the  enjoyment  of  the  capital  messuage,  or  are  or  are  not  so  near  to  the  capital 
messuage  as  it  must  be  inferred  that  the  timber  either  to  be  planted  or  left  standing 
there  was  for  the  ornament  or  shelter  of  the  capital  messuage. 

Now,  in  the  first  place,  to  begin  with  what  is  called  the  strongest  part  of  the  case 
by  the  other  side  ;  namely,  the  wood  called  Bircli  Wood,  or  The  Alders'  Wood.  The 
wood  called  Birch  Wood  and  The  Alders  adjoins  to  the  north  to  a  certain  wood  called 
Spring  Kidden  Wood.  It  seems  that  originally  the  ornaments  of  this  place  determined 
at  Spring  Kidden  Wood  ;  [764]  for  before  the  last  fifty  years,  there  was  nothing  orna- 
mental in  that  direction  beyond  Spring  Kidden  Wood,  except  the  avenue  from  Spring 
Kidden  Wood  to  Hart's  Hill.  It  is  not  clearly  stated,  but  I  think  in  the  old  map  of 
1694  it  distinctly  appears,  that  about  fifty  years  since,  an  inclosure  took  place  to  the 
north  of  the  boundary  of  Spring  Kidden  Wood  ;  and  upon  the  occasion  of  that  inclosure, 
it  seems  that  the  land  there  adjoining  to  Spring  Kidden  Wood  was  aUotted  to  the 
testator.  Sir  Roger  Newdigate,  and  he  immediately  covered  the  whole  of  the  land  with 
fi  plantation  of  wood,  and  there  he  built  a  lodge  at  that  point  leading  to  Hart's  Hill, 
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where  the  avenue  terniiiiated.  First,  it  is  contended  that  tlic  converting  tliat  approacli 
to  his  house  into  a  sort  of  principal  or  ornamental  approach  by  the  building  of  a  lodges 
at  one  extremity,  and  by  planting  the  intermediate  space,  does  not  prevent  the  right 
to  cut  timber  in  woods  through  which  the  avenue  may  go,  according  to  the  intention 
of  the  testator,  because  about  a  hundred  years  ago  (as  for  example)  it  was  only  open 
and  uninclosed  common.  Now,  this  Court  is  not  to  examine  into  a  consideration 
of  that  wliich  was  connected  with  this  park  fifty  years  ago  or  a  liundred  years  ago, 
but  this  Court  is  only  to  inquire  into  tliat  which  was  connected  with  the  park  at  the 
time  this  testator  made  his  will  and  died.  That  this  wood  was  plainly  connected 
with  the  ornament  of  the  ]iai-k  by  the  building  of  the  lodge,  1  think  to  be  so  clear 
that  my  declaration  will  be.  that  this  wood  passed  by  the  intention  of  the  testator 
according  to  the  words  he  has  used,  fairly  interpreted.  The  next  wood  of  any  con- 
siderable value  is  a  wood  called  Coventry  Wood,  which  has  an  extremity  on  this  side 
to  the  eastward.  Coventry  Wood  has  a  termination  for  it  which  forms  a  sort  of  angular 
point ;  it  has  its  termination  at  a  point  where  a  lodge  has  been  built,  whicli  forms 
one  of  the  approaches  to  the  mansion-house,  standing  ujwn  the  edge  of  a  public  road. 
This  is  a  building  at  the  extremity  of  a  wood,  that  extends  nearly  to  the  park,  not 
entirely  to  the  park.  The  wood  does  not  extend  entirely  to  the  park  ;  there  is  a  space 
of  some  acres  between  the  termination  of  the  wood  and  the  park,  and  an  avenue  is 
carried  from  the  wood  through  those  acres  to  the  park,  the  road  being  continued, 
as  it  must  be,  through  the  wood  to  the  park,  and  through  the  park  up  to  the  mansion- 
house. 

Now,  it  appears  in  the  statement  made  by  some  of  the  witnesses  examined  on 
the  part  of  the  Plaintiff,  that  when  kSir  Roger  Newdigate  had  built  this  lodge,  and 
made  this  approach  through  Coventry  Wood,  he  did  not  content  himself  by  considering 
that  the  wood  through  which  the  avenue  passed  was  a  sufKciently  ornamental  approach, 
but  he  planted  certain  fir  trees  on  each  [765]  side ;  and  it  is  contended  on  the  part 
of  the  Defendant,  that  the  testator  only  meant  that  these  fir  trees  were  for  the  purpose 
of  making  the  approach  more  ornamental.  I  am  of  opinion  that  this  was  an  approach 
through  this  wood,  connected  with  the  enjoyment  of  the  house,  and  serving  for  the 
ornament  of  the  house  ;  and  Coventry  Wood,  in  in}'  opinion,  is  equally  within  the 
particular  protection  of  the  testator's  words  with  the  other  wood. 

There  remains,  now,  only  one  other  species  of  wood  or  timber  about  which  any 
dispute  is  raised,  with  the  exception  of  Seaswood,  which  I  have  reserved  for  the  last 
consideration. 

From  this  lodge,  built  at  the  extremity  of  Coventry  Wood,  there  is  a  road  whicli 
goes  directly  through  the  park  ;  when  it  has  advanced  a  certain  distance,  there 
is  an  avenue  which  turns  to  the  right,  and  leads  immediately  to  the  mansion-house. 
The  road,  however,  continues  straight  forward  to  the  west.  It  continues  straight 
forward  through  a  wood,  which  is  called  "  The  Park  Wood  ;  "  after  passing  the  Park 
Wood,  it  proceeds  through  a  certain  plantation  called  tlie  "  Ash  Plantation  ;  "  cutting 
the  Ash  Plantation,  it  passes  through  a  small  wood  called  "  The  Little  Hawkeswood  ;  " 
and  proceeds  some  distance  along  with  the  trees  on  one  side,  but  not  appearing  to 
have  trees  on  the  other  side  until  it  reaches  Little  Hawkeswood  ;  and  then  it  proceeds 
through  Great  Hawkeswood,  and  then  proceeds  to  another  lodge,  forming  the  approach 
from  another  part  of  the  country  from  the  western  district  to  the  mansion-house. 
The  question  is,  whether  any  of  these  woods,  the  Park  Wood,  the  Ash  Plantation, 
Little  Hawkeswood,  or  this  line  of  trees,  or  Great  Hawkeswood,  are  or  are  not  to  be 
protected  by  the  exception  in  this  testator's  will  'I  With  respect  to  the  Ash  Planta- 
tion, that  was  merely  appropriated  to  the  cultivation  of  ash  poles,  which  were  occa- 
sionally cut;  and,  therefore,  according  to  the  custom  of  the  country,  there  could  be 
no  timber  upon  that.  If  there  was  timber,  however,  upon  it,  it  is  my  opinion  that 
timber  ought  to  be  protected,  as  ornamental  to  the  house.  My  opinion  is  the  same 
with  respect  to  the  two  woods,  the  Great  Hawkeswood,  and  the  Little  Hawkeswood. 
It  is  contended,  on  the  part  of  the  Defendant,  that  though  this  might  be  an  avenue, 
a  road  going  through  a  wood  may  be  considered  as  an  avenue ;  but  it  is  not  con- 
.sidered  to  extend  to  the  wood,  and  all  which  did  jiot  form  the  avenue  might  be  cut 
away.  I  am  not  of  that  opinion  ;  I  am  of  opinion  that  the  whole  of  this  is  "  wood," 
in  the  sense  of  the  testator,  "  adjoining  to  the  capital  messuage  called  Arbury  ;  " 
namely,  connected  with  the  [766]  capital  messuage,  and  serving  for  its  ornament. 
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It  is  certainly  true  that  some  of  the  witnesses  on  the  part  of  the  Defendant  thought 
the  space  between  tlie  two  Hawkesvvoods  (inasmuch  as  it  is  bounded  by  trees  only 
on  one  side)  did  not  form  an  avenue.  The  witnesses  on  the  part  of  the  Plaintifl'  call 
it  an  avenue  ;  and,  in  my  opinion,  so  call  it  an  avenue  within  the  sense  of  the  testator's 
meaning  :  and  I  am  of  opinion  that  all  the  timber  growing  between  Park  Gate  and 
Astlej^'s  Gate  is  timber,  within  the  testator's  intention. 

A  very  important  question  arises  witli  regard  to  Seaswood  ;  and  upon  the  evidence 
in  this  cause,  I  must  admit  that  there  is  no  evidence  which  proves  it  is  within  the 
words  of  protection  used  by  the  testator,  according  to  the  sense  which  I  think  it  my 
duty  to  put  upon  the  expressions  of  the  testator.  If  that  point  could  have  been  dis- 
tinctly raised  before  the  hearing  of  this  cause,  and  if  the  PlaintiH  could  have  been 
advised  as  to  the  opinion  which  the  Court  would  entertain  upon  the  construction 
which  it  puts  on  the  words  of  this  exception,  then  the  want  of  evidence  on  the  part 
of  the  Plaintiff'  must  have  been  considered  as  conclusive  against  him ;  and  the  sense 
of  the  testator  which  he  contends  for  could  not  have  been  considered  by  the  Court 
as  established  by  the  testimony  that  this  w^as  ornamental  to  the  house ;  as  to  that 
part  of  his  claim  his  bill  must  have  been  dismissed.  This  Plaintiff,  however,  was 
not  advised,  nor  could  he  have  known  until  these  arguments  had  been  heard  which 
have  been  urged  to-day,  what  view  the  Court  would  have  taken  upon  hearing  the 
whole  of  the  case.  This  Plaintiff  therefore  cannot  reasonably  be  charged  with  having 
neglected  the  means  of  evidence  which  might  be  in  his  power.  The  construction 
which  he  put  upon  this  will  is  a  much  larger  construction  than  the  Court  gives  it 
upon  the  present  evidence;  and  according  to  the  larger  construction,  the  evidence 
on  his  part  should  prove  Seaswood  to  be  ornamental  to  the  estate.  I  am  of  opinion 
that  I  cannot,  with  justice  to  the  Plaintiff  in  this  case,  exclude  him  from  the  oppor- 
tunity of  establishing  (provided  the  facts  of  the  case  will  enable  him  to  do  so)  that 
this  wood  was  either  planted  or  left  standing  for  ornament,  shade,  or  shelter  to  the 
mansion-house.  For  ornament,  shade,  or  shelter  to  the  mansion-liouse  the  Defendant 
says  it  could  not  be  ;  and  my  purpose  therefore  is,  in  declaring  my  opinion  as  to  these 
points,  to  give  the  plaintiff'  by  an  issue  an  opportunity  of  trying  whether  Seaswood 
was  at  the  time  of  the  death  of  the  testator  either  planted  or  left  standing  for  orna- 
ment, shade,  or  shelter  to  the  capital  messuage  called  Arbury. 
Mr.  Shadwell. — Then  there  is  no  difficulty  left  between  us. 

[767]  Mr.  Sugden. — I  beg  your  pardon,  that  leaves  it  all  open  ;  your  Honour 
will  observe  that  they  don't  contend  by  their  bill  what  they  contend  in  argument ; 
they  throw  a  large  net  to  get  all  they  can,  but  I  don't  apprehend  their  bill  puts  it 
in  that  way. 

Mr.  Shadwell. — I  beg  your  pardon.  "  And  that  the  said  Defendant,  Francis 
"  Newdigate,  may  set  forth  in  manner  aforesaid  a  full,  true,  and  particular  account 
"  of  all  such  trees  as  were  growing  in  the  park,  avenues,  demesne  lands,  and  woods 
"  adjoining  to  the  said  capital  messuage  called  Arbury,  and  also  of  all  such  trees  as 
"  were  growing  upon  the  said  estates,  and  in  the  said  county  of  Warwick,  and  intended 
"  for  ornament  and  shelter." 

The  Vice-Chancellor. — That  looks  as  if  you  had  the  opportunity  which  I  thought 
you  had  not ;  that  is  very  different  from  your  argument. 

Mr.  Sugden. — They  not  only  claim  all  the  woods  that  have  been  cut,  but  they 
go  on  to  pray  that  what  was  left  may  be  equally  protected  ;  and  therefore  that  excludes 
them  from  the  presumption  that  they  had  not  the  opportunity  of  giving  evidence, 
which  your  Honour  supposes. 

The  Vice-Chancellor. — I  could  only  let  you  into  evidence  on  the  ground  that  the 
view  the  Court  might  take  of  it  was  not  present  to  your  nunds ;  but  it  seems  by 
the  statement  of  the  bill  that  is  the  very  view  you  took  of  it.  I  cannot  possibly  permit 
them,  therefore,  to  go  to  an  issue  now,  having  had  an  opportunity  of  giving  evidence, 
and  therefore  I  must  conclude  the  fact  is  against  them. 

Mr.  Jemmet. — We  had  no  view  with  regard  to  the  opinion  your  Honour  would 
give  as  to  Seaswood  ;  but  we  did  pray  with  respect  to  the  ornamental  timber  as  to 
Astley  Hall,  because  that  is  a  mansion  ujion  the  estate. 

Mr.  Sugden. — The  prayer  of  the  bill  will  put  an  end  to  the  whole  of  this  argument. 
— "  That  an  account  may  be  taken,  by  and  under  the  direction  and  decree  of  this 
"  Court,  of  all  and  singular  the  trees  which  have  been  so  cut  down  or  felled  by  the 
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"  order  or  with  tlie  permission  of  the  said  Defendant,  and  of  the  monies  which  liavc 
"  been  received  by  him,  or  by  any  person  by  liis  order,  or  for  his  use,  from  tlie  sale 
"  tliereof ;  and  that  tlie  Defendant  may  be  decreed  to  answer  the  amount  of  such 
"  monies,  the  Tlaintiff  hereby  waiving  all  pains  and  jienalties  incurred  by  the  said 
"  Defeiuhmt  for  committing  waste  on  the  said  estates  and  premises;  and  that  such 
"  timber  as  has  been  cut  and  still  remains  in  and  about  the  said  pai'k,  avenues,  demesne 
"  lands,  and  woods  adjoining  to  the  said  messuage  [768]  called  Arbury,  may  be  sold 
by  the  direction  and  decree  of  this  honourable  Court ;  and  that  the  amount  of  such 
monies  as  aforesaid,  together  with  the  amount  of  the  monies  to  arise  from  and  by 
"  such  sale  as  last  aforesaid,  may  be  secured  and  invested  by  and  under  the  like  diree- 
"  tion  and  decree  for  the  benefit  of  the  persons  entitled  and  to  become  entitled  to  the 
"  said  estates  under  the  said  will  of  the  said  testator,  Sir  Roger  Newdigate  ;  and  that 
"  the  said  Defendant,  Francis  Newdigate,  his  servants,  agents,  and  workmen,  may 
'"  be  restrained  by  the  order  or  injunction  of  this  honourable  Court,  from  cutting 
"  down  timber  trees  growing  in  and  upon  the  park,  avenues,  demesne  lands,  and 
'■  woods  adjoining  to  the  said  capital  messuage  called  Arbury,  and  from  cutting  down 
"  timber  and  other  trees  growing  upon  the  said  estates  and  premises  in  the  said  county 
'■  of  Warwick  which  have  been  planted  or  growing  there,  for  the  protection  or  shelter 
"  of  the  said  mansion-houses  called  Arbury  and  Astley  Castle,  or  either  of  them,  or 
"  for  the  ornament  of  the  said  mansion-houses  and  estates,  or  either  of  them,  which 
"  grow  or  stand  in  lines,  walks,  avenues,  clumps,  or  otherwise,  for  the  ornament 
"  of  the  said  mansion-houses  or  either  of  them,  or  of  the  gardens,  pleasure  grounds, 
"  or  buildings  thereunto  adjoining  ;  and  from  selling  or  removing,  or  causing  to 
"  be  sold  or  removed,  any  of  the  said  trees  which  have  been  felled  as  aforesaid,  and 
"  now  remain  upon  any  part  of  the  same  premises  which  have  not  yet  been  sold  or 
''  disposed  of." 

The  Vice-Chancellor. — That  is  decisive. 

Mr.  Sugden. — And  therefore  there  will  be  no  issue.  Then  your  Honour's  decision 
is,  that  the  woods  within  the  lodges  are  protected  '? 

The  Vice-Chaneellor.- — All  woods  within  the  lodges  are  protected,  in  my  opinion. 

Mr.  Sugden. — And  as  to  Seaswood,  your  Honour  is  of  opinion  that  that  is  not 
protected  1 

The  Vice-Chancellor.' — No  ;  but  I  am  of  opinion  that  the  woods  within  the  lodges 
are. protected,  and  I  hold  them  to  be  protected  because  they  are  ornamental. 

Mr.  Shadwell. — In  consequence  of  this  declaration,  the  money  arising  from  timber 
which  has  been  cut  in  parts  which  are  protected,  according  to  your  Honour's  opinion 
will  be  paid  into  Court ;  and  perhaps  your  Honour  would  also  think  that  as  this 
question  has  been  agitated  for  the  benefit  of  the  estate,  it  would  be  a  fair  and  right 
thing  that  tlie  costs  of  both  parties  should  come  out  of  that  fund  which  has  arisen 
from  the  sale  of  the  timber  which  your  Honour  liolds  to  be  protected. 

[769]  The  Vice-Chancellor. — I  don't  know  how  I  can  do  that  with  justice. 

Mr.  Shadwell. — My  client,  who  is  tenant  in  taU,  must  have  liis  costs.  I  have 
one  client  who  is  tenant  for  life,  and  the  next  is  tenant  in  tail. 

The  Vice-Chancellor. — Is  the  tenant  in  tail  of  age  'I 

Mr.  Shadwell. — No  ;  he  is  an  infant. 

The  Vice-Chancellor. — What  has  become  of  the  personal  estate  of  the  testator  1 
The  personal  estate  would  be  the  proper  fund. 

Mr.  Shadwell. — There  is  no  personal  estate. 

The  Vice-Chancellor. — Then  I  must  throw  it  upon  the  real  estate  ;  and  then 
it  will  come  out  of  the  proceeds  of  the  timber. 

Mr.  Shadwell. — Then,  in  point  of  fact,  there  will  be  a  reference  to  the  Master  1 

The  Vice-Chancellor. — Yes,  you  must  refer  it  to  the  Master  to  take  an  account. 

Mr.  Shadwell. — The  injimction  will  only  be  continued  with  respect  to  those  woods 
which  your  Honour  is  of  opiiuon  come  under  the  protecting  clause  in  the  testator's 
will. 

The  Vice-Chancellor. — All  timber  growing  within  the  lodges. 

Short-hand  writer's  report  of  the  Lord  Chancellor's  (Lord  Lyndhurst's)  observa- 
tions on  the  healing  of  the  Defendant's  appeal  to  vary  the  decree,  on  the  20th 
November,  1830  :— 

If   I   recollect,  the  learned  judge  says,  in   substance,  this.  —  In  the   first  place, 
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it  was  not  easy  for  the  parties  to  be  aware  what  my  judgment  would  be.  In 
that  respect,  they  might  not  be  prepared  with  evidence  as  to  equitable  waste  as  to 
Seaswood,  they  may  not  have  their  attention  directed  to  it ;  but  afterwards  the 
attention  of  the  learned  judge  was  called  to  the  prayer  of  the  bill,  and  he  said  that 
the  prayer  of  the  bill  was  such  as  to  show  that  their  attention  was  directed  to  the 
subject,  and  they  ought  to  have  applied  their  evidence  to  it ;  and  upon  that  ground 
he  gave  his  decision  against  what  he  had  before  determined,  granting  an  issue.  I 
believe  I  am  right.  Is  it  not  in  substance  this,  that  you  prayed  for  something,  Mr. 
Pepys,  in  that  suit,  which  was  decided  against  you  1 

Mr.  Pepys. — There  was  no  decision  at  all.  The  Court  was  of  opinion  that  we  had 
not  done  that  which  we  might  have  done  in  the  cause,  and  would  not  give  us  any 
further  inquiry  on  the  [770]  subject,  and  would  not  give  us,  in  that  suit,  an  oppor- 
tunity of  proving  equitable  waste. 

The  Lord  Chancellor. — The  Court  was  not  asked  to  dismiss  the  bill.  The  only 
question  is,  whether  the  bill  would  have  been  dismissed  on  that  statenient  of  facts, 
and  that  judgment  with  respect  to  the  merits  pronounced  by  the  Vice-Chancellor  ; 
whether,  if  his  attention  was  called  to  them,  and  he  was  asked  to  dismiss  the  bill, 
whether,  as  a  matter  of  course,  and  as  a  necessary  consequence  of  that  which  he  would 
decide,  he  would  dismiss  the  bill. 

Mr.  Pepys. — No  judge  would  have  ever  dismissed  such  a  bill  otherwise  than  without 
prejudice. 

The  Lord  Chancellor. — It  is  a  very  singular  thing,  if  a  party  in  a  suit  at  common 
law  fails  entirely,  he  can  be  nonsuited,  and  he  has  a  right  to  come  again  ;  if,  on  the 
contrary,  he  succeeds  in  part,  and  there  is  a  jjart  to  which  he  might  have  applied 
evidence  with  respect  to  which  he  fails,  he  is  defeated  with  respect  to  that  for  ever. 
That  is  the  distinction  at  law. 

The  Solicitor-General. — It  is  just  the  same  thing  here. 

The  Lord  Chancellor. — The  question  is,  whether  that  rule  applies  to  a  suit  in  equity. 

Mr.  Pepys. — No,  never. 

The  Lord  Chancellor. — There  are  two  things  you  pray  for.  If  you  had  failed 
in  both,  might  you  have  come  again  here  1 

Mr.  Pepys. — No,  my  Lord,  if  the  bill  was  dismissed. 

The  Lord  Chancellor. — That  would  be  without  prejudice,  as  in  the  case  of  a  nonsuit. 

The  Solicitor-General. — If  they  had  gone  into  evidence,  and  failed  because  they 
had  not  produced  sufficient  evidence,  the  dismissal  of  their  bill  would  have  been  fatal 
to  them  for  eveir. 

The  Lord  Chancellor. — Suppose  they  had  gone  into  a  case  wide  of  the  real  case, 
so  that  the  Court  saw  that  the  merits  were  not  discussed,  then  the  Court  might  have 
said  it  was  without  prejudice. 

The  Solicitor-General. — There  have  been  only  one  or  two  cases  of  that  sort  which 
have  happened  in  the  course  of  my  experience. 

Mr.  Pepys. — That  is  a  very  singular  thing ;  because  I  have  known  them  to  happen 
continually. 

The  Solicitor-General. — Perhaps  your  Lordship  will  ask  the  Registrar  about  the 
freque'ncy  of  those  things  1 

The  Lord  Chancellor. — I  wiU  ascertain  that.  That  is  the  jjoint ;  in  fact,  that 
is  the  whole  point ;  there  is  no  dispute  about  the  facts. 

[771]  It  would  have  been  much  better  for  the  parties  to  have  had  an  issue,  not- 
withstanding what  took  jilace,  than  to  have  dismissed  the  bill  without  prejudice  to 
a  new  suit.  They  might  have  had  an  issue  directed  in  that  suit  ;  whereas  the  effect 
of  dismissing  the  bill  without  prejudice,  if  that  is  the  real  question  to  be  tried,  leads 
to  the  necessity  of  bringing  a  new  suit,  and  going  through  the  whole  case  again. 

Mr.  Pepys. — It  was  quite  in  the  breast  of  the  judge  to  have  dismissed  the  bill  without 
prejudice,  but  it  was  not  in  the  breast  of  the  judge  to  direct  an  issue. 

The  Lord  Chancellor. — With  respect  to  the  dismissal  of  the  bill  without  prejudice, 
that  is  a  question  of  course  for  the  discretion  of  the  Court.  It  was  suggested  the  last 
day  when  this  was  on,  that  the  most  convenient  mode  would  be  to  ask  the  Master 
of  the  Rolls  himself,  who  decided  the  case,  what  he  intended.     Do  you  propose  that  1 

The  Solicitor-General. — I  have  not  the  least  objection  to  it. 

The  Lord  Chancellor. — Then  you  propose  it. 
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The  Solicitor-General. — I  propose  it  certainly,  but  iiiy  friend  withdraws  from  it. 

j\Ir.  Pepys. — It  is  quite  clear  that  tlie  Master  of  the  Rolls'  attention  was  not  called 
to  it. 

The  Lord  Chancellor. — The  Master  of  the  Rolls  has  the  reviving  his  recollection 
from  the  notes  now  before  nie.  which  give  with  great  accuracy  the  etl'ect  of  what 
passed  in  his  mind  and  what  he  intended.  If  on  consulting  with  the  Master  of  the 
Rolls  he  should  say  that  he  formed  no  judgment  about  it,  then  that  is  one  question, — 
tlien  it  will  be  for  me  to  decide  what  is  proper  to  do ;  if,  on  the  other  hand,  he  said 
I  did  consider  it  at  the  time,  and  the  decree  was  framed  according  to  the  judgment 
I  then  pronounced,  there  is  an  end  of  it. 

Mr.  Pepys. — It  is  four  years  since  the  Master  of  the  Rolls  heard  the  case. 

The  Lord  Chancellor. — Here  are  the  materials  before  me  which  represent  wliat 
passed  upon  the  occasion  with  great  accuracy.  I  have  read  so  much  of  it  as  to  enable 
me  to  form  an  opinion  ;  at  all  events  I  think  it  would  be  proper  for  me  to  speak  to 
him  on  the  subject.  If  he  says  he  has  no  recollection  about  it,  and  cannot  tell  wliat 
he  intended  to  do,  why  I  must  decide  it  without  his  recollection.  It  does  not  admit 
of  more  argument  than  I  have  already  before  me,  does  it  1 

The  Solicitor-General. — Those  passages  I  read  to  your  Lordship  before  show  what 
I  befoi'e  observed  as  to  what  he  meant  and  would  have  done ;  he  says,  "  If  that  point 
"  could  have  been  [772]  distinctly  raised  before  the  hearing  of  this  cause,  and  if  the 
"  Plaintiff  could  have  been  advised  as  to  the  opinion  which  the  Court  would  entertain 
"  upon  the  construction  which  it  puts  on  the  words  of  this  exception,  then  the  want 
"  of  evidence  on  the  part  of  the  Plaintiff  must  have  been  considered  as  conclusive 
"  against  him,  and  the  sense  of  the  testator  which  he  contends  for  could  not  have 
"  been  considered  bj'  the  Court  as  established  by  the  testimony  that  this  was  orna- 
"  mental  to  the  house.  As  to  that  part  of  his  claim  his  bill  must  have  been  dismissed." 
That  is  what  he  said  when  he  was  of  opinion  that  the  bill  was  not  to  be  dismissed, 
because  he  thought  they  had  not  an  opportunity  of  looking  into  it. 

The  Lord  Chancellor. — He  would  naturally  have  applied  his  evidence  to  every 
part  of  the  bill  as  to  which  the  slightest  doubt  existed  which  came  within  the  explana- 
tion.    How  far  is  Seaswood  from  the  mansion-house  1 

The  Solicitor-General. — A  quarter  of  a  mile. 

The  Lord  Chancellor.— Is  it  in  sight  of  the  house  t 

The  Solicitor-General. — No,  my  Lord.  Mr.  Lowe  knows  the  place  perfectly  well, 
and  he  says  that  you  cannot  see  the  top  of  the  highest  tree  in  Seaswood  from  any 
part  of  the  pleasure  grounds. 

Mr.  Jemmett. — There  is  no  wood  strictly  adjoining  to  the  mansion-house. 

The  Lord  Chancellor. — I  am  asking  the  question  in  order  to  see  what  construc- 
tion the  learned  judge  put  upon  the  word  "  adjoining  :  "  there  might  be  woods  roUnd 
the  man.sion-house,  although  not  strictly  adjoining ;  and  if  there  was  another  wood 
separated  by  a  considerable  interval,  which  is  Seaswood,  then  that  would  not  properly 
come  within  the  term  "  adjoining."  These  are  the  wortls  which  are  used  by  the  Master 
of  the  Rolls.  Here  is  the  passage  read  by  the  Solicitor-General :  "  I  could  only  let 
"  you  into  evidence  on  the  ground  that  the  view  the  Court  might  take  of  it  was  not 
"  present  to  your  minds  ;  but  it  seems  by  the  statement  of  the  bill  that  is  the  very 
"  view  you  took  of  it.  I  can't  possibly  permit  them  therefore  to  go  to  an  issue  now, 
"  having  had  an  opportunity  of  giving  evidence  ;  and  therefore  I  must  conclude 
"  the  fact  is  against  them."  That  case  having  been  present  to  your  minds,  according 
to  the  opinion  of  the  JLister  of  the  Rolls,  and  you  having  had  an  opportunity  of  being 
])repared  with  evidence  ;  and  not  being  prepared  with  evidence,  you  wish  now  to 
have  an  oppoitunity  of  filing  another  bill  for  the  purpose  of  having  it  again  present 
to  your  minds  for  the  purpose  of  repairing  your  own  omission.  [773]  That  is  the 
language  used  by  the  then  Viee-Chancellor  on  the  subject.  Suppose  you  file  a  bill 
embracing  two  distinct  demands,  you  ought  to  be  prepared  with  evidence  to  support 
each,  according  to  the  terms  of  your  bill ;  you  apply  the  evidence  only  to  one,  and 
fail  as  to  the  other  entirely  for  want  of  evidence.     Are  you  entitled  to  come  again  1 

Mr.  Pepys. — Not  simply  in  that  way. 

The  Lord  Chancellor. — I  am  putting  it  as  a  boundary.  You  say  that  the  circum- 
stances of  the  case  here  were  of  such  a  nature  that  your  attention  was  not  directed 
to  that  point. 
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Mr.  Pepys. — If  we  ever  had  any  view  of  it,  we  lost  sight  of  it  in  the  progress  of 
the  cause. 

Mr.  Jemmett. — It  is  a  question  of  great  importance  to  both  sides,  and  we  humbly 
conceive  that  substantially  the  merits  are  with  us,  and  that  we  ouglit  to  have  the 
liberty  to  file  a  bill  at  our  own  peril.     If  we  are  wrong,  we  shall  sufler  for  it. 

The  Lord  Chancellor. — It  is  making  the  case  rather  hard  upon  tliem.  The  expense 
would  be  less  to  them  if  you  had  introduced  the  evidence  into  the  former  bill,  than 
if  you  filed  a  second  bill.  Is  the  bill  long  'I  Allow  me  to  see  the  bill.  1  will  look  at 
it,  and  tell  you  to-morrow  morning  what  I  think  should  be  done.  I  will  see  the 
Master  of  the  Rolls  upon  the  subject. 

Short-hand  writer's  report  of  judgment  pronounced  by  the  Lord  Chancellor  (Lord 
Brougham)  on  the  hearing  of  the  Defendant's  appeal  to  vary  the  decree,  on  31st 
January,  1832  : — 

Sir  Roger  Newdigate  gave  to  Francis  Newdigate  all  his  freeliold  estate  in  the 
county  of  Warwick  and  elsewhere,  for  life,  without  impeachment  of  waste,  except 
the  timber  growing  in  the  park,  avenues,  demesne  lands,  and  woods  adjoining  the 
capital  messuage  called  Arbury,  in  the  county  of  Warwick,  with  divers  remainders 
over.  On  the  "iGth  of  June,  1824,  Cliarles  Newdigate  Newdegate,  the  first  remainder- 
man, brought  his  bill  against  Francis  Newdigate,  the  tenant  for  life,  stating  that  the 
Defendant  had  cut  down  timber  on  divers  parts  of  tlie  said  premises,  among  which 
was  a  wood  called  Seaswood,  and  a  farm  called  Temple  House  Farm,  all  which  were 
expressly  excepted  as  aforesaid;  and  the  bill  prayed  an  account  of  the  trees  so  cut, 
and  that  the  Defendant  might  be  restrained  from  cutting  down  timber  trees  growing 
on  any  of  the  park,  avenues,  demesne  lands,  and  woods  adjoining  to  the  house  at  Arbury, 
or  on  [774]  the  said  estate,  which  had  been  planted  or  were  growing  for  the  protec- 
tion or  shelter  of  the  house,  or  for  its  ornament,  which  grew  or  stood  in  lines,  walks, 
avenues,  clumps,  or  otherwise.  The  Plaintitl'  claimed  the  exten.sion  of  this  exception 
to  a  mansion-house  on  the  Arbury  estate  called  Astley  Castle  ,;  but  as  this  point  was 
decided  against  him,  and  not  afterwards  pressed,  it  is  not  necessary  to  notice  it  now. 

The  Plaintitl'  obtained  an  injunction  in  the  terms  of  his  prayer.  The  Defendant 
by  his  answer  admitted  having  cut  down  timber  in  the  park,  avenues,  etc.;  but  stated 
Seaswood  did  not  form  part  of  the  demesne  lands  at  Arbury,  or  lie  intermixed  there- 
with ;  and  that  Temple  House  Farm  was  also  entirely  distinct  from  the  demesne 
lands  on  the  Arbury  estate,  except  one  particular  close;  .and  he  said  that  he  ought 
not  to  be  restrained  from  felling  timber,  except  on  such  parts  as  tlie  testator  had 
previously  excepted.  This  therefore  raised  the  whole  question.  The  pleadings  liere 
raised  the  wliole  question,  if  they  chose,  both  as  to  Seaswood,  as  to  the  timber  in  the 
woods,  and  as  to  the  timber  in  the  park. 

The  Plaintitl  entered  into  evidence,  and  examined  his  witnesses  ;  and  on  the  third 
interrogatory  in  his  examination  in  chief,  he  interrogates  as  to  the  ornamental  timber 
adjoining  the  mansion-house  at  Arbury,  and  that  of  Astley  Castle  ;  and  the  cause 
having  come  on  for  a  hearing  before  the  then  Vice-Chancellor,  the  present  Master 
of  the  Rolls,  in  November,  182G,  his  Honour  specified  the  woods  which  he  considered 
to  be  embraced  by  the  said  exception,  such  woods  being  in  the  demesne  lands  or  avenues 
of  Arbury  House,  or  the  land  adjoining  or  ornamental  thereto  ;  and  he  observes  witli 
reference  to  Seaswood  and  Temple  House  Farm  (neitlier  of  which  come  under  the 
above  description),  the  Plaintiff'  seemed  to  have  conducted  his  case  on  the  presump- 
tion that  it  was  sufficient  for  him  to  establish  that  they  were  ornamental  to  the  estate. 
The  statement  of  the  bill  showed  that  the  construction  which  the  Court  had  set  on 
the  will  could  not  have  taken  him  by  surprise  ;  and  it  was  therefore  too  late,  it  was 
said,  for  him  to  give  evidence  to  prove  Seaswood  and  Temple  House  Farm  to  be  orna- 
mental to  the  house  of  Arbury.  His  Honour's  decree  declares  certain  woods  therein 
specified  to  come  under  the  exception  restraining  the  Defendant  from  cutting  timber 
thereon,  but  Seaswood  and  Temple  House  Farni  were  not  mentioned  in  the  decree. 

Now  this  is  the  judgment,  the  decree  on  which  the  present  question  arises.  In 
the  year  after  the  decree,  that  is  in  January.  1827,  the  Plaintiff'  filed  anotlier  bill  against 
the  "Defendant,  [775]  stating  the  proceedings  in  the  above-mentioned  suit,  alleging 
tliat  the  trees  in  Seaswood  were  planted  and  left  standing  for  ornament,  and  were 
greatly  ornamental  to  the  mansion-lioiise  called  Arbury.  And  the  bill  prayed  an 
account  of  the  trees  jjlanted  and  left  standing,  and  intended  for  ornament  in  the  said 
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wood  called  Seaswood,  and  on  the  farm  called  Tenijile  House  Fanii,  or  which  con- 
tributed to  the  ornament  or  shelter  of  the  said  mansion-house  called  Arbury,  or  the 
park,  ph-asure  grounds  and  buildings  thereto  belonging  or  adjoining.  He  had  become 
instructed  by  the  argument  at  the  hearing,  by  the  view  the  Court  took  at  the  lu'aring  ; 
because,  finding  that  it  was  not  sufficient  to  show  tliat  they  were  ornamental,  that 
the  woods  were  ornamental  to  the  estate,  and  that  it  was  necessary  to  show  that  they 
were  also  ornamental  to  the  mansion,  he  appears  to  ha\'e  thought  lie  could  mend  liis 
hand  as  it  were,  and  by  another  bill  obtain  that  relief  which  lie  had  failed  to  obtain 
under  the  first ;  that  appears  at  least  to  have  been  his  proceeding.  The  Defendant 
pleaded  the  former  bill  as  being  for  the  same  object,  and  still  remaining  of  record 
undismissed  in  the  Court ;  and  on  reference  to  the  Master,  he  reported  the  .said  bill 
was  for  the  same  object  as  the  former  one,  which  liad  come  to  a  decree  ;  and  that 
inasniueli  as  the  accounts  had  not  yet  been  taken,  it  was  still  remaining  as  of  record 
and  undismissed  from  the  said  Court.  To  this  report  the  Plaintiff'  took  exceptions, 
and  they  were  overruled.  The  plea  then  came  on  for  argument  in  November,  1829  ; 
and  it  was  held  to  be  insufficient,  and  overruled  with  costs  :  that  bill  therefore  stands 
at  present  in  point  of  form  with  the  plea  overruled.  On  the  29th  of  November,  1829, 
the  Defendant  presented  his  petition  of  appeal  against  his  Honour's  decree  of  November, 
1820,  with  a  view  of  introducing  into  the  decree  a  clause  dismissing  those  parts  of 
the  bill  relating  to  Seaswood  and  Temple  House  Farm,  and  also  an  appeal  by  another 
jjetition  from  an  order  overruling  the  plea  ;  that  is  to  say,  he  complained  of  the  decree 
of  his  Honour,  because  it  did  not  dismiss  the  bill  in  so  far  as  it  related  to  those  two 
parts  with  which  he  did  not  deal  at  all,  for  it  ought  to  have  dismissed  the  bill  as  to 
them.  The  matter  was  brought  before  the  noble  and  learned  Lord  who  preceded  me 
in  this  Court  on  the  12th  of  Februar}-,  1830,  on  a  motion  which  was  for  time  to  answer, 
when  a  discussion  of  considerable  length  took  place  on  the  effect  of  his  Honour's  judg- 
ment, and  upon  what  had  taken  place  at  the  Rolls.  The  appeal  against  the  decree 
afterwards  came  to  a  hearing  on  the  20th  of  November,  a  short  time  before  that  learned 
Lord  quitted  the  great  seal ;  and  a  discu.ssion  was  then  [776]  revived  as  to  what  had 
taken  place  at  the  Rolls,  the  counsel  being  unable  to  satisfy  his  Lordship  of  the  grounds 
of  the  Vice-Chancellor's  (the  present  Master  of  the  Rolls)  judgment,  and  whether 
the  omission  of  the  clause  of  dismissal  in  the  decree  was  a  slip  or  not.  His  Lordshij^ 
intimated  that  he  should  consult  his  Honour  on  the  subject,  and  was  prevented  from 
doing  tliis  by  his  quitting  the  great  seal  within  a  veiy  few  days  afterwards. 

The  case  was  then  argued  before  me  upon  those  two  appeals  :  one  appeal  argued 
was  the  appeal  from  his  Honour's  judgment ;  and  the  question  was  (and  on  which 
I  also  said  I  should  consult  his  Honour,  as  my  noble  and  learned  predecessor  had 
done)  as  to  the  ground  on  which  that  omission  in  the  decree  had  taken  place  ;  and 
upon  the  communication  which  I  have  had  with  his  Honour,  which  my  own  mind 
on  the  argument  and  on  the  evidence  in  the  cause  entirely  goes  along  with,  I  consider 
that  that  was  an  omission  in  the  decree,  from  the  matter  not  liaving  been  sufficiently 
brought  to  his  Hoijour's  attention  when  he  disposed  of  the  cause,  and  that  therefore 
the  decree  must  be  so  far  altered  as  to  dismiss  the  bill  as  regards  the  parts  omitted— 
Seaswood  ;  as  regards  the  wood  timber,  so  to  speak,  as  contra-distinguished  from 
the  park  timber  ;  that  it  must  be  dismissed  as  to  that,  and  dismissed  without  adding 
the  words  "  without  prejudice,"  without  any  addition  of  the  words  "  without  prejudice 
"  to  bringing  any  other  bill."  I  have  no  doubt  whatever  that  point  might  have  been 
raised  before  his  Honour  on  those  pleadings  by  both  parties.  The  pleadings  and  the 
evidence  show  that  might  have  been  raised,  and  that  they  were  bound  to  know  that 
that  view  would  be  taken  ;  that  the  view  which  was  taken  by  the  Court  at  the  hear- 
ing would  be  taken  of  it,  and  that  therefore  it  is  too  late  for  them  to  come  in  the  present 
shape, — to  come  with  fresh  evidence  after  the  hearing.  'J'herefore  these  words  ought 
to  have  been  added  by  his  Honour,  and  would  have  been  added  by  his  Honour  in 
dismissing  the  bill.  And  the  words "  without  prejudice  "  would  not  have  been  added, — 
— that  his  Honour  would  have  refused  to  add  them  ;  and  L  putting  myself  in  his 
Honour's  place,  do  now  refuse  to  add  those  words  in  dismissing  the  bill ;  dismissing 
the  bill  simply  without  saying  "  without  prejudice  to  bringing  any  further  suit." 

1  have  decided  for  the  appeal,  which  was  on  account  of  the  omission  in  his  Honour  s 
decree,  and  the  omission  is  now  rectified  ;  his  Honour  omitted  to  dismiss  the  bill 
simply  :  they  must  take  back  the  deposit. 
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[777]  ENGLAND. 

COURT  OF  EXCHEQUER. 

Francis  Morgan,  sole  Executor  of  the  will  of  John  Morgan,  deceased, — • 
Appellant ;  Herbert  Evans,  Heir  at  Law  of  Sir  Watkin  Lewes,  Knight, 
deceased ;  and  John  Jenkins  and  Philip  Hurd,  Administrators  of  the 
Goods  of  the  said  Sir  Watkin  Lewes, — Respondents  [1834]. 

[Mews'  Dig.  i.  '128,  369  ;  xi.  725  ;  xiii.   1449.     S.C.  3  CI.  &  F.  159  ;  and  sub  num. 
Lewes  v.  Morgan,  3  Y.  &  J.  230.     See  also  footnote  *  8  Bli.  N.  S.  j).  77S.] 

Upon  a  bill  filed  by  L.  against  M.,  his  solicitor,  for  a  general  account  and  taxa- 
tion of  his  bills  of  costs,  and  a  decree  directing  the  examination  of  the 
parties  upon  oath,  M.  filed  interrogatories  for  the  examination  of  L., 
which  he  refused  to  answer ;  and  thereupon  an  affidavit  was  filed  by  M. 
Under  an  order  of  Court,  verifying  the  allegations  of  facts  suggested  in 
his  interrogatories  :  Held,  under  the  circumstances,  that  this  affidavit 
ought  to  be  considered  as  evidence  of  the  debt,  and  of  the  advances  of 
money  constituting  the  debt  by  J\I.  to  L. 

A  debt  of  £2400  having  been  found  due  by  the  Master's  report,  to  which  no 
objections  or  exceptions  were  taken,  and  no  error  appearing  upon  the 
face  of  the  report :  Held,  that  this  report  could  not,  by  order  made  upon 
further  directions,  be  reviewed. 

M.  having  obtained  judgments  against  L.  upon  warrants  of  attorney  which 
carried  intere.st,  and  having  been  in  possession  and  receipt  of  the  rents 
of  lands  belonging  to  L.,  upun  which  he  was  by  decree  made  accountable, 
with  interest :   Held,  that  the  judgments  ought  to  carry  interest. 

Upon  appeal  and  cross  appeal,  the  House  of  Lords  being  of  opinion  that  the 
Apjjellant  in  the  original  appeal,  as  mortgagee,  ought  to  have  obtained 
"""^  decree  with  costs  in  the  Court  below,  gave  him  casts  in  the  cross  appeal 
npon  tiic  i-.--,,ciple  of  indemnity. 

[778]  In  1783  a  bill  *  w.  gj^^j  j^^  j,^g  (j^^^j.^  ^^  Exchequer  by  Sir  Watkin  Lewes 
against  John  Morgan  and  othei  gt.,^;,,^  various  mortgage  transactions,  and  that  a 
great  intimacy  and  friendship  J^/Wi  ^v  several  years  subsisted  between  the  Plaintiff  and 
John  Morgan  ;  that  the  Plaintitt  was  ^^^  to  "employ  liim  as  his  attorney  and  solicitor 
in  all  or  most  of  his  concerns  and  attau  ^  ^^^  particularly  in  and  about  the  settling 
and  preparing  the  several  mortgage  aeu  _^^_^^  securities  therein-before  in  part  set 
forth,  and  esteemed  him  to  be  a  man  ot  no  ^^^  integrity  ;  and  therefore  placed 

so  entire  a  trust  and  reliance  in  Inm,  tnat  u.^  Y\-AmUS  readily  signed  and  executed 
any  deed  or  writing  which  John  Morgan  ">  ,^^  ^^  ^^^^  Plaintiff  to  be  executed 
without  minutely  or  at  all  examining  tnc  cc  ^^^^^^  ^^  ^^^^j^  ^^^^^  ^^,  instruments; 
and  that  under  such  faith  and  conhdeuce  the  I  l.^^^-g-  g-  ^^^j  .„^^i  executed  the  several 
mortgage  deeds  and  securities  tlierem-betore  1'^',^;^^^^^^  without  examining  or  con- 
sidering the  contents  thereot. 

The  bill  further  stated,  that  the  sevjeral  sums  o^^,^^P_  ^  ^^^^  ^  ^^^ 

together  £12,000,  mentioned  to  be  the  ^esnectiv- ^^^.^^^,^^.^^^^  ^^  ^^^^  ^^^^^.^^^  .^^_ 
dentures,  were  not  m  fact  really  and  jjona  A/«  ac    ^^^^^  ^^^^  1^^^^  ^^^^^^  ^^^_^^jl 

sums  only  on  account  thereof  were  paid  and  app  i^^,^^  ^j^^  ^^J^^^  ^,^^  p^.^.^^^.^.  ^^^  j,^^, 
times  of  the  execution  and  dates  of  the  re^^ectu.^g^^^^^^.^  ^^^^  particularly  the 
Plaintiff  Sir  Watkin  Lewes  charged  that  wle.  the  ,^l  ^^^  ■ 

for  £GG10  bore  date  although  [779]  ^^^.^  ""'^"vas  „?ade  to  give  a  receipt  for 
£6(510  with  interest  from  that  day  as  !'/.!' «";'<^P';^^ed_^j^^  p^^.^^^.^.  .^^-^^^^  ^^^^^ 

£800  on  account,  which  was  not  paid  in  cabh,  but  _^^  ^^^^^^  ^^  ^^  .^  discharge  of 

*  For  a  more  detailed  account  of  the  facts  ^nd  _^^^^^^.         .^^  ^,^.^  ^^^  ^,^^ 

several  reports  in  3  Anstr.  769. ;  5  l'"ce,^42^-  ,  4  D--^^  ^^  _   .^^^  ^^  _,    ^^^^ 
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<i  bond  of  tlio  Pluintiff  given  for  that  sum,  but  which  bond  had  not  been  delivered 
up  ;  and  the  riaintitf  afterwards  only  received  other  small  sums,  which  John  Morgan 
advanced  from  time  to  time,  but  kept  the  bulk  of  the  amount  thereof  in  his  own  hands, 
on  pretence  that  he  was  to  pay  considerable  sums  on  account  of  his  bills  of  charges, 
and  for  other  monies  which  hepreti-ndcd  he  was  to  pay  for  the  Plaindfi'.  The  Plaintiff' 
ciiargcd  thiit  the  greatest  part  of  the  pretended  consideration  of  i'()(ilO  was  not  really 
lent  and  advanced,  but  was  ccjmposcd  and  made  up  of  bonds,  notes,  and  other  securi- 
ties, before  given  by  the  Plaintiff',  and  of  some  other  sums  before  charged  to  the 
Plaintiff  on  some  other  occasions,  and  in  so'me  other  different  manner  and  shares, 
the  particulars  whereof  John  Morgan  had  never  disclosed  or  set  forth. 

The  I^laintiff'  also  charged  that  the  £1390  was  not  in  reality  paid  or  advanced  to 
the  Plaintiff'  ;  but  great  part  of  it  was  kept  in  the  hands  of  John  Morgan,  who  not- 
withstanding charged  the  Plaintiff'  with  interest  for  the  whole  of  the  said  sums,  as 
if  they  had  been  actually,  I'cally,  and  bona  fide  advanced  on  the  days  of  the  dates  of 
the  respective  securities  ;  and  that  John  Morgan  at  the  same  time  kept  back  the  bonds, 
notes,  and  other  former  securities  given  by  the  Plaintiff',  notwithstanding  the  same 
were  consolidated  in  or  pretended  to  be  satisfied  by  such  mortgages  as  aforesaid  ;  or 
otherwise  the  Plaintiff'  charged,  that  if  the  said  several  [780]  sums,  or  any  of  them, 
were  really  advanced  and  jiaid,  the  same  or  any  part  thereof  was  not  ap])lied  or  dis- 
posed of  for  the  purposes  or  on  the  trusts  for  which  the  same  were  raised,  and  originally 
intended  and  directed  by  the  Plaintiff'  to  have  been  applied. 

The  bill  prayed  an  account  of  all  dealings  and  transactions  between  the  Plaintiff 
and  the  Defendants,  and  in  particular  between  the  Plaintiff'  and  John  Morgan ;  and 
that  an  account  might  be  also  taken  of  what  was  really  and  bond  fide  due  to  the 
Defendants  respectively  on  account  of  the  matters  aforesaid,  either  in  their  own  rights 
or  otherwise  ;  and  that  an  account  might  be  also  taken  of  the  rents  and  profits  of 
the  Plaintiff's  estates,  received  by  the  Defendants;  and  that  John  Morgan  might 
be  compelled  to  make  out  and  deliver  to  the  Plaintiff'  proper  bills  of  his  fees  and  dis- 
bursements claimed  to  be  due  to  him  from  the  Plaintiff  ;  and  that  the  same  might 
be  referred  to  the  proper  officers  to  be  taxed,  the  Plaintiff  thereby  offering  to  pay 
or  allow  to  John  Morgan  what  on  such  taxation  should  be  found  due  to  him  ;  and 
that  on  payment  by  the  l^laintiff  to  the  Defendants  respectively  of  what  should  be 
found  due  to  them  on  the  taking  of  such  several  accounts,  and  which  the  Plaintiff' 
thereby  offered  to  do,  the  l^laintiff  might  be  let  in  to  a  redemption  of  the  estates,  and 
might  be  restored  to  the  possession  thereof. 

On  the  19th  of  May.  1784,  John  Morgan  put  in  his  answer,  bj'  which  he  denied 
all  the  charges  of  the  bill. 

The  cau.se  was  heard  on  the  2d  of  July,  1796.  By  the  decree  it  was  referred  to 
the  Deputy  Remembrancer  to  take  an  account  of  all  dealings  and  trans-[781]-actions 
between  the  Plaintiff  and  the  Defendant  John  Morgan,  and  also  to  take  an  account 
of  all  and  every  sum  and  sums  of  money  received  by  the  Defendant  John  Morgan, 
as  agent  to  the  Plaintiff,  and  also  to  the  Defendants  the  mortgagees,  and  when  and 
how  such  sum  and  sums  of  money  was  or  were  paid  or  applied  to  their  account  re- 
spectively ;  to  tax  the  several  bills  of  costs  claimed  to  be  due  to  the  Defendant  John 
Morgan  from  the  Plaintiff,  as  his  attorney,  solicitor,  or  otherwise,  and  to  report  to 
the  Court  what  he  should  find  due  from  the  Plaintiff  to  the  Defendant  John  Morgan 
on  account  thereof ;  to  take  an  account  of  the  rents  and  profits  of  the  mortgaged 
estates,  and  of  the  timber  which  had  been  felled  thereon,  and  on  the  estates  not  in 
mortgage,  received  by  the  Defendant  John  Morgan,  etc.  ;  and  also  take  an  account 
of  the  rents  and  profits  of  the  Plaintiff's  estates  not  in  mortgage,  and  of  which  the 
Defendant  John  Morgan  then  or  at  any  time  or  times  theretofore  had  been  in  posses- 
sion under  the  several  executions  in  the  pleadings  Tnentioned,  or  otherwise  received 
by  him,  etc.  In  the  taking  of  all  which  said  several  accounts  therein-before  directed 
to  be  taken,  and  in  taxing  of  which  .said  several  bills  of  costs,  the  said  Deputy  Remem- 
brancer was  to  make  to  all  parties  all  just  allowances  ;  and  all  parties  were  to  be 
examined  upon  interrogatories  touching  the  said  several  accounts,  and  also  touching 
the  said  several  bills  of  costs,  as  the  said  Deputy  Remembrancer  should  direct. 

Under  this  decree  interrogatories  were  exhibited  by  the  I^laintiff  for  the  exanunn 
tion  of  the  Defendant  John   Morgan ;  and  the   examination   was   [782]   filed  iu 
November,  1799,  but  the  Plaintiff  took  no  other  steps  to  prosecute  the  decree. 
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On  the.  20th  of  June,  1 801 ,  upon  motion  made  on  behalf  of  tlir  IMnintiff  Sir  Watkin 
Lowes,  opposed  by  the  Defendant  John  Morgan,  it  was  ordered  tliat  the  Deputy 
Kemembrancer  might  be  at  Uberty  to  make  a  separate  report  of  all  deaUngs  and  trans- 
actions between  the  Plaintiff  and  the  Defendant  John  Morgan,  so  far  as  rcUited  to 
the  monies  actually  received  and  paid  on  account  of  the  mortgages  and  judgments 
in  the  bill  mentioned  ;  and  also  of  all  and  every  sum  and  sums  of  money  received  by 
the  Defendant  John  Morgan  as  agent  to  the  Plaintiff,  and  also  to  the  Defendants, 
the  mortgagees,  and  when  and  how  such  sum  and  sums  of  money  was  or  were  applied 
to  their  account  respectively,  and  of  the  rents  and  profits  of  the  mortgaged  estates 
in  the  pleadings  of  this  cause  mentioned,  and  of  the  timber  which  had  been  felled 
thereon,  and  on  the  estates  not  in  mortgage,  received  by  the  Defendant  John  Morgan, 
etc.  ;  and  also  of  the  rents  and  profits  of  the  Plaintiff's  estates  not  in  mortgage,  and 
of  which  the  Defendant  John  Morgan  was  or  at  any  time  or  times  theretofore  had 
been  in  possession  under  the  several  executions  in  the  pleadings  of  this  cause  mentioned, 
or  otherwise  received  by  him,  etc.  ;  and  that  the  same  should  be  made  without  pre- 
judice to  any  other  of  the  accounts  directed  by  the  decree,  and  particularly  as  to  so 
nuich  thereof  as  directed  the  Deputy  Remembrancer  to  inquire  as  to  the  rents  and 
profits  and  monies  which  without  the  wilful  default  of  the  Defendant  John  Morgan 
might  have  been  received. 

[783]  Under  this  order  the  Deputy  Eemembrancer  made  a  separate-  report,  dated 
16th  of  July,  1802.  To  this  report  the  Plaintiff"  took  ten  exceptions,  which  were  over- 
ruled by  the  Court  of  Exchequer  by  an  order  dated  the  9th  of  February,  1804. 

From  this  order  the  Plaintiff  Sir  Watkin  Lewes  appealed  to  the  House  of  Lords, 
so  far  as  it  overruled  the  1st,  2d,  3d,  4th,  5th,  6th,  and  10th  exceptions. 

Upon  the  hearing  of  that  appeal  on  the  20th  of  February,  1807,  it  was  ordered, 
that  the  order  of  the  9th  of  February,  1804,  overruhng  the  exceptions,  should  be 
reversed  ;  and  further  as  to  the  first  exception,  that  it  should  be  referred  back  to  the 
Deputy  Remembrancer  to  inquire  and  certify  what  sums  were  advanced  by  the  Re- 
spondent John  Morgan  to  the  Appellant  Sir  Watkin  Lewes,  as  the  considerations 
of  the  bonds  consolidated  by  the  bond  of  the  28th  of  February,  1775,  for  £2400; 
and  when  such  sums  were  paid,  and  by  whom,  and  to  whom,  and  in  what  manner. 

Under  this  order  the  Deputy  Remembrancer,  on  the  10th  of  May,  1808,  made 
his  second  separate  report,  whereby,  with  respect  to  the  inquiry  as  to  what  sums 
of  money  were  really  advanced  by  John  Morgan  to  Sir  Watkin  Lewes,  as  and  for 
the  considerations  of  the  several  bonds  alleged  by  John  Morgan  to  have  been  executed 
by  Sir  Watkin  Lewes  to  Chardin  Morgan,  and  alleged  to  have  been  consolidated  by 
the  bond  of  the  28th  of  February,  1775,  to  Chardin  Morgan,  for  securing  £2100  and 
interest,  and  when  such  sums  were  severally  and  resisectively  advanced  and  paid, 
and  by  whom,  and  to  whom,  and  in  what  manner,  he  found  that  the  .several  sums 
of  moiiey  mentioned  [784]  in  the  first  schedule  thereto  annexed  were  really  advanced 
by  John  Morgan,  or  through  his  hands,  to  or  for  the  use  of  Sir  Watkin  Lewes,  in  part 
of  the  consideration  of  such  several  bonds,  in  which  schedule  he  had  stated  the  times 
when  such  sums  were  severally  and  respectively  advanced  and  paid,  and  by  whom, 
and  to  whom,  and  in  what  manner  ;  and  he  found  that  over  and  above  the  amounts 
of  the  principal  monies  secured  by  the  several  bonds  alleged  to  have  been  consolidated 
by  the  said  bond  for  £2400,  the  consideration  of  that  bond  consisted  of  the  sums  of 
money,  which  he  found  to  have  been  really  advanced  and  paid  by  John  Morgan,  or 
through  his  hands,  to  or  for  the  use  of  Sir  Watkin  Lewes,  at  the  times  and  in  the 
manner  stated  in  the  schedules. 

To  this  report  the  Plaintiff  took  exceptions. 

First.  For  that  the  Deputy  Remembrancer  ought  not  to  have  certified  that  the 
several  sums  of  money  mentioned  m  the  first  schedule  were  advanced  by,  or  through 
the  hands  of  the  Defendant  -John  Morgan,  in  part  of  the  consideration  of  the  several 
bonds  consolidated  by  the  bond  for  £2400,  but  ought  to  have  certified  that  it  did  not 
appear  to  him  that  any  money  was  ever  advanced  by  John  Morgan  to  him  the  said 
Sir  Watkin  Lewes,  as  or  for  the  considerations  of  such  bonds,  etc. 

Upon  the  argument  of  these  exceptions  the  Court  made  an  order,  bearing  date 
the  20th  of  December.  1808,  by  which  it  was  referred  back  to  the  Deputy  Remem- 
brancer to  review  his  report  as  to  the  matter  of  the  first  and  second  exceptions  taken 
thereto;  and  that  the  said  Deputy  Reiiienibraucer  should  particularly  inquire  and 
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certify  to  the  Court  what  sum  or  siuns  of  money  were  really  advanced  by  tiie  [785] 
Defendant  John  Morgan  to  the  Plaintiff  Sir  Watkin  Lewes  out  of  his  own  proper 
monies  as  and  for  the  consideration  of  the  several  bonds  alleged  by  the  Defentlant 
John  Morgan  to  have  been  executed  by  the  Plaintiff'  Sir  Watkin  Lewes  to  Chardin 
Morgan,  and  alleged  to  have  been  consolidated  by  the  bond  of  the  28th  of  February, 
1775,  for  securing  £2400  and  interest,  and  when  such  sums  were  severally  and  re- 
spectively advanced  and  paid,  and  by  whom,  and  to  whom,  and  in  what  manner ; 
and  that  the  said  Deputy  Remembrancer  should  state  to  the  Court  the  evidence  of 
such  advancements,  and  the  occasion  thereof,  and  all  the  ci'^cumstances  attending 
thereon,  etc. 

The  Deputy  Remembrancer  made  his  third  separate  report,  dated  the  13th  of 
June,  1S09,  by  wliicli  he  found  tliat  John  Morgan  did  not  advance  to  the  Plaiutiii' 
Sir  \\'atkin  Lewes,  out  of  his  own  proper  money,  any  sum  or  sums  as  and  for  the 
consideration  of  a  bond  for  £500  (the  sanie  being  one  of  the  bonds  alleged  to  have 
been  consolidated  by  the  said  alleged  bond  for  £2400) ;  but  that  the  sum  of  £500  was 
advanced  to  the  said  Plaintiff"  by  Chardin  Morgan,  through  the  hands  of  the  Defendant 
John  Morgan,  as  and  for  the  consideration  of  the  bond.  And  he  found,  from  the 
evidence  laid  before  him  by  the  Defendant  John  Morgan,  and  mentioned  in  that 
behalf  in  the  first  schedule  thereto  annexed,  that  the  said  £500  was  so  advanced  on 
the  31st  of  January,  1774,  the  day  of  the  date  of  the  said  bond,  in  one  gross  sum. 
And  he  further  certified,  that  he  found  that  the  Defendant  John  Morgan  did  advance 
the  several  sums  of  money  mentioned  in  the  second  schedule  thereto  annexed, 
amounting  in  all  to  the  sum  of  £1141  16s.,  to  the  [786]  Plaintiff'  Sir  Watkin  Lewes, 
out  of  his  own  proper  monies,  as  and  for  the  considerations,  pro  tanto,  of  the  several 
bonds  in  his  said  former  report,  and  thereinafter  mentioned,  being  the  others  of  the 
bonds  alleged  to  have  been  consolidated  by  the  said  bond  for  £2400. 

To  this  report  the  Plaintiff'  took  exceptions. 

First.  For  that  the  Deputy  Remembrancer  ought  to  have  certified  that  no  evidence 
had  been  laid  before  him  to  show  that  any  sum  of  money  had  been  advanced  by  the 
said  John  Morgan  to  the  said  Sir  Watkin  Lewes  out  of  his  own  proper  money,  as  the 
consideration  of  the  said  bond  of  £500. 

Second.  For  that  tliere  was  no  evidence  before  the  Deputy  Remembrancer  of  the 
advancement  of  the  several  sums  mentioned  in  the  said  second  schedule  on  account 
of  the  said  bonds  ;  and  even  supposing  them  to  have  been  advanced,  they  appeared 
to  have  been  advanced  by  the  said  John  Morgan  upon  a  general  account  with  the 
said  Plaintiff" ;  and  the  Deputy  Remembrancer  ought  to  have  certified  that  no  evidence 
had  been  produced  before  him  to  show  that  any  money  had  been  advanced  by  the 
said  Defendant  John  Morgan  to  the  said  Plaintiff'  out  of  liis  own  proper  money  as 
and  for  the  consideration  of  those  bonds. 

Third.  For  that  the  Deputy  Remembrancer  ought  not  to  have  made  any  report 
as  to  the  several  sums  of  £112  10s.  and  £1)1  4s.,  there  not  being  any  direction  so  to  do  ; 
and  there  was  no  evidence  before  him  that  the  said  sums  were  advanced  as  part  of 
the  consideration  of  the  said  bond  for  £2400  ;  and  the  said  sums,  even  supposing 
them  to  have  been  advanced,  were  advanced  on  a  general  account  with  the  said  Plaintiff', 
and  therefore  ought  [787]  not  to  form  any  of  the  particular  account  directed  by  the 
said  order  of  the  2(Jth  of  June,  1801,  which  was  confined  to  such  monies  only  as 
related  to  the  mortgages  and  judgments,  or  were  received  by  the  said  Defendant 
John  Morgan  as  agent  to  the  said  Plaintiff'  and  the  mortgagees,  etc. 

Upon  argument  of  these  exceptions  the  Court  of  Exchequer,  on  the  24th  of  May, 
1810,  made  the  following  order  and  decree. 

It  was  ordered  and  decreed  by  the  Court,  that  the  first  exception  taken  by  the 
said  Plaintiff'  to  the  said  report  (so  far  as  the  same  report  stated  the  advance  of  the 
sum  of  £500  to  the  said  Plaintiff'  by  the  said  Chardin  Morgan)  should  be  allowed. 
And  it  was  further  ordered,  that  it  should  be  referred  back  to  the  said  Deputy  Re- 
membrancer to  review  his  said  report  in  respect  to  the  other  part  of  the  said  first 
exception  ;  and  that  he  should  state  to  the  Court  all  the  evidence  adduced  and  read 
before  him  as  to  what  money  was  advanced  by  the  Defendant  John  Morgan  to  the 
said  Plaintiff",  as  and  for  the  consideration  of  the  bond  for  £500  in  that  exception 
also  mentioned,  and  when  such  money  was  advanced  and  paid,  and  by  whom,  and  to 
whom,  and  in  what  manner  the  .same  was   paid.     And  it  was  further  ordered,  that 
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it  should  be  referred  back  to  the  said  Deputy  Reniembraucer  to  review  his  said  last- 
mentioned  report  as  to  the  matter  of  the  second  exception  taken  by  the  said  Plaintifi' 
thereto,  and  that  he  should  state  to  the  Court  in  like  manner  all  the  evidence  adduced 
and  read  before  him  as  to  what  monies  were  advanced  by  the  said  Defendant  John 
Morgan,  as  and  for  the  considerations  for  the  said  several  bonds  for  £220,  £120,  £950, 
and  £400,  respectively  men-[788]-tioned  in  the  said  second  exception,  and  when, 
and  by  whom,  and  to  whom,  and  in  what  manner  the  same  were  advanced  and  ])aid. 
And  it  was  further  ordered  and  decreed,  that  it  should  be  also  referred  back  to  the 
said  Deputy  Remembrancer  to  review  his  said  report  as  to  the  subject  matter  of  the 
third  exception  taken  by  the  said  Plaintiff  thereto.  And  it  was  also  ordered,  that 
it  shovdd  be  referred  back  to  the  said  Deputy  Remembrancer  to  review  his  said  re]5ort 
as  to  the  matter  of  the  fourth  exception  taken  by  the  said  Plaintiff  thereto,  accoi'ding 
to  the  direction  therein  given  on  the  reference  back  to  him  of  the  first  exception.  And 
as  to  the  fifth  exception  taken  by  the  said  Plaintiff'  to  the  said  Deputy  Remembrancer's 
report,  it  was  ordered  and  decreed  that  the  said  exception  should  be  overruled ;  and 
with  respect  to  the  sixth  and  seventh  exceptions  taken  by  the  said  Plaintiff  to  the  said 
report,  it  was  further  ordered  and  decreed  that  it  should  be  referred  back  to  the  said 
Deputy  Remembrancer  to  review  his  said  report  as  to  the  matter  of  the  said  excep- 
tions, so  far  as  the  same  should  be  necessary  upon  reviewing  his  said  report  in  regard 
to  tlie  reference  back  to  him  of  the  other  exceptions. 

On  the  11th  of  July,  1810,  an  order  was  made  on  motion  on  behalf  of  the  Plaintiff 
Sir  Watkin  Lewes,  and  consented  to  on  behalf  of  the  Defendants,  whereby  it  was 
ordered,  that  it  should  be  referred  to  the  Deputy  Remembrancer  to  take  an  account 
and  make  a  separate  report  of  the  principal  and  interest  due  to  the  Defendants,  or 
claimed  to  be  due  to  them,  or  any  or  either  of  them,  upon  the  securities  in  that  cause 
mentioned  and  otherwise,  together  with  the  costs  directed  by  the  decree  made  [789] 
on  the  hearing  to  be  taxed,  with  legal  interest  from  the  filing  of  the  bill  in  the  year 
1783,  deducting  thereout  and  giving  credit  for  the  rents  and  profits  of  the  estates 
in  the  pleadings  mentioned,  and  other  monies  received  by  the  Defendants,  or  any 
or  either  of  them,  or  by  any  person  or  persons  on  tlieir  account,  for  the  complainant's 
use ;  and  in  taking  the  said  accounts  the  said  Deputy  Remembrancer  was  to  make 
the  usual  half-yearly  rests,  and  apply  the  overplus  thereof,  if  any,  after  keeping  down 
the  interest  of  all  the  said  monies,  in  reduction  of  the  principal  monies  ;  and  that 
upon  payment  by  the  said  complainant  to  the  said  Defendants  of  what  should  be  found 
due  from  him  upon  taking  such  accounts,  together  with  the  Defendants'  costs  in  the 
cause,  the  Defendants  should  deliver  up  possession  and  execute  a  proper  reconveyance 
of  the  estates  in  question  in  that  cause  to  the  complainant,  together  with  all  title- 
deeds,  evidences,  and  writings  relating  thereto  ;  and  that  the  said  report  should  be 
without  prejudice  to  any  questions  in  the  cause. 

On  the  25th  of  June,  1811,  the  Deputy  Remembrancer  made  his  fourth  separate 
report  under  the  order  or  decree  of  the  24th  of  May,  1810,  whereby,  among  other 
things,  he  found,  and  stated  the  evidence  for  finding,  that  the  bond  for  £2400  was 
part  of  the  £0610  consideration  for  a  mortgage  executed  by  Sir  Watkin  Lewes. 

To  this  report  the  Plaintiff  took  exceptions. 

On  the  5th  of  July,  1813,  the  Court  made  an  order  on  these  exceptions,  from 
which  the  Defendants,  John  Morgan,  etc.,  appealed  to  the  House  of  Lords. 

[790]  Upon  the  hearing  of  that  appeal  on  the  8th  of  April,  181G,  the  order  of  the 
5th  of  July,  1813,  was  partly  affirmed  and  partly  reversed. 

On  the  1st  of  February,  1817,  the  Deputy  Remembrancer  made  his  fifth  separate 
report,  to  which  exceptions  were  taken. 

These  exceptions  were  overruled  by  the  Court  of  Exchequer  by  an  order  dated 
8th  of  November,  1817.  and  the  report  was  confirmed. 

By  an  order  of  the  Court,  dated  1  7th  November,  1817,  made  on  the  motion  of  the 
Plaintiff  Sir  Watkin  Lewes,  the  Defendant  John  Morgan  was  restrained  from  receiving 
any  further  rents  of  the  estates,  and  ordered  to  bring  into  Court,  in  trust,  to  abide 
the  further  order  of  the  Court,  the  sum  of  £4993  10s.  lOfd.,  being  the  amount  of 
the  balance  by  the  said  Deputy  Remembrancer's  report,  dated  1st  of  February,  1817, 
reported  to  be  in  his  hands  in  respect  of  the  rents  and  profits  of  the  estates  received 
b}'  him. 

Bv  another  order  of  the  Court,  dated  27th  of  November,  1817,  a  reference  was 
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made  to  the  Deputy  Remembrancer  to  take  an  account  of  the  rents  and  profits  of 
the  said  estates  received  by  Francis  Morgan,  James  Morgan,  Joan  Wilder,  and  John 
Morgan,  from  the  "iGth  of  March,  180G,  and  to  compute  interest  at  £5  per  cent,  per 
annum  on  the  said  sum  of  £499.3  10s.  lOfd.,  from  the  (ith  of  June,  1810,  to  the  time 
when  the  same  should  be  paid  into  Court,  etc. 

From  these  several  orders  of  the  8th,  the  17th,  and  the  27tli  November, 
1817,  the  Defendants  John  Morgan  and  George  Morgan  appealed  to  the  House  of 
Lords. 

[791]  In  the  mean  time  John  Morgan  had  been  taking  steps  to  prosecute  the 
original  decree  of  the  '2d  of  July,  1796.  In  November,  1816,  he  carried  a  state  of 
facts  under  the  said  decree  into  the  office  of  the  Deputy  Renien]brancer,  and  exhibited 
interrogatories  for  the  examination  of  the  Plaintifl'  Sir  Watkin  Lewes,  wliich  were 
allowed  by  the  Deputy  Remembrancer,  on  the  "JSth  of  February,  1818. 

The  Plaintiff  refusing  to  put  in  any  examination  in  answer  to  the  interrogatories, 
the  usual  processes  of  contempt  were  issued  against  him,  but  no  examination  was 
put  in  ;  and  on  the  "ioth  of  June,  1818,  an  order  was  made  by  the  Court  of  Exchequer 
that  the  Plaintiff'  should  show  cause  why  the  state  of  facts  of  John  Morgan  should 
not  be  taken  as  confessed  by  the  said  Plaintiff.  On  the  13th  of  November,  1818, 
the  Court  made  another  order,  whereby  the  order  of  the  25th  of  June  was  discharged  ; 
and  it  was  ordered  that  in  case  the  Plaintifl'  should  make  default  in  filing  his  exam- 
ination to  the  interrogatories  exhibited  by  the  Defendant  John  Morgan  before  the 
Deputy  Remembrancer  for  his  examination,  by  the  first  day  of  the  then  next  Hilary 
Term,  John  Morgan  should  be  at  liberty  to  make  an  affidavit  of  the  several  facts  to 
which  the  interrogatories  so  exhilnted  by  him  for  the  said  Plaintifl''s  examination 
were  intended  to  apply,  which  affidavit  the  Deputy  Remembrancer  was  then  to  take 
into  his  consideration,  and  proceed  in  the  accounts  and  inquiries  before  him  under 
the  decree  in  the  cause. 

The  Plaintifl'  did  not  put  in  any  examination  ;  and  on  the  12tli  of  February,  1819, 
the  Defendant  John  Morgan  filed  his  affidavit  in  pursuance  of  the  order  of  13th  of 
Noven^ber,  1818. 

[792]  On  the  27th  of  February,  1819,  the  Plaintifl"  Sir  Watkin  Lewes  by  motion 
applied  to  the  Court  of  Exchequer  that  a  certain  order  of  the  25th  of  April,  1818, 
and  the  order  of  the  13th  of  November,  1818,  might  be  rescinded;  and  that  the 
Defendant  John  Morgan  might  be  ordered,  on  or  before  the  10th  of  March  then  next, 
to  pay  into  Court  in  trust  in  the  cause  the  two  sums  of  £4000  and  £4993  10s.  lOd., 
making  together  the  sum  of  £8993  10s.  lOd.,  subject  to  the  further  order  of  the  Court ; 
and  that  the  order  of  the  13th  of  November  then  last  might  be  rescinded,  and  the 
Plaintiff'  Sir  Watkin  Lewes  might  be  at  liberty  to  put  in  such  examination  as  he  should 
be  advised  was  proper  and  material  to  be  filed  to  the  Defendant  John  Morgan's  inter- 
rogatories exhibited  before  the  Deputy  Remembrancer  ;  or  in  case  the  C'ourt  should 
be  of  opinion  that  the  order  of  thelSth  of  November  then  last  ought  not  to  be  rescinded, 
then  that  tlie  Defendant  John  Morgan  might  be  restrained  from  proceeding  before 
the  Deputy  Remembrancer  upon  such  parts  of  his  interrogatories  so  exhibited  for 
the  examination  of  the  Plaintifl"  as  comprised  any  of  the  items  contained  in  the  Deputy 
Remembrancer's  former  reports  made  in  the  cause,  and  disposed  of  and  disallowed 
by  the  orders  of  the  Court  and  the  judgment  of  the  House  of  Lords  ;  and  that  the 
Deputy  Remembrancer  might  be  ordered  to  strike  out  from  the  said  interrogatories, 
and  from  the  Defendant  John  Morgan's  affidavit  made  in  support  thereof,  all  such 
items  or  matters  of  account  as  aforesaid,  and  not  to  report  on  the  same  ;  and  that 
the  Plaintiff",  being  a  prisoner  in  his  Majesty's  prison  of  the  Fleet  for  debt,  might 
be  at  liberty  to  attend  in  person,  or  by  such  agent  [793]  as  he  should  a])point  to  be 
heard  and  to  attend  the  Deputy  Remembrancer,  on  or  prior  to  the  making  such  report, 
and  on  all  his  proceedings  thereon  ;  and  that  all  the  Plaintiff"'s  title-deeds,  then  in 
the  office  of  the  Deputy  Remembrancer  or  in  the  hands  of  the  Defendant  John 
Morgan,  might  be  delivered  up  to  the  Plaintiff".  This  motion  was  refused  with 
costs. 

On  the  28th  of  February,  1818,  an  order  was  made  upon  motion  on  behalf  of 
the  Defendant  John  Morgan,  and  on  hearing  counsel  for  the  Plaintiff  and  for  the 
other  Defendants,  in  consequence  of  the  order  of  November,  1817,  restraining  him 
from  receipt  of  the  rents,  that  it  should  be  referred  to  the  Deputv  Remembrancer 
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to  appoint  a  proper  person  to  be  receiver  of  tlie  rents  of  the  mortgaged  jiremises  ; 
and  that  sucli  receiver  out  of  such  rents  should  jwy  any  arrears  of  interest  then  due 
on  the  mortgage  for  £4000,  and  also  pay  and  keep  down  the  accruing  interest  of  the 
same. 

All  these  proceedings  were  stated  by  the  Defendants  John  Morgan  and  George 
Morgan  in  a  supplemental  case  laid  on  the  table  of  the  House  of  Lords  in  their  appeal. 

Before  any  order  was  pronounced  by  the  Lords  upon  the  last-mentioned  appeal, 
tlie  Plaintifi'  Sir  Watkin  Lewes,  and  the  Defendants,  John  Morgan  and  George  Morgan, 
and  other  parties  to  the  suit,  died  ;  and  by  bills  of  revivor  the  suit  was  revived  by 
the  Appellant  Francis  Morgan,  as  executor  of  John  Morgan,  against  the  Respondent 
Herbert  Evans,  as  the  heir  at  law  of  the  I'laintiti'  Sir  Watkin  Lewes,  and  against  the 
Kespondents  John  Jenkins  and  Philip  Hurd  as  his  administrators,  and  against  the 
other  necessai'v  parties  ;  the  appeal  was  also  [794]  revived  ;  and  on  the  5th  of 
July.  18l'5,  the  House  of  Loi'ds  made  an  order  on  the  appeals,  by  which  it  was  ordered 
and  adjudged,  that  the  order  of  the  8th  of  November,  1817,  upon  the  exceptions, 
should  be  affirmed;  and  that  the  orders  of  the  18th  of  November,  1817,  and  the 
•27th  of  November,  1817,  should  be  reversed  ;  and  that  the  Court  of  Exchequer  should 
proceed  in  the  cause  according  to  the  decree  of  the  2d  of  July,  1796,  and  the  subsequent 
order  of  the  11th  of  July,  1810,  made  upon  motion  on  behalf  of  Sir  Watkin  Lewes, 
and  consented  to  by  John  Morgan  and  the  mortgagees. 

The  Ma.ster  made  his  general  report,  dated  11th  of  December,  182G,  by  which 
among  other  things  he  found  that  John  Morgan,  from  the  year  1774  to  the  year  1778, 
both  inclusive,  was  employed  as  an  attorney,  solicitor,  and  agent  to  Sir  Watkin  Lewes  ; 
and  that  John  Morgan  received,  or  charged  himself  as  agent  to  Sir  Watkin  Lewes 
with  the  several  principal  sums  secured  by  the  respective  mortgages  in  the  pleadings 
in  this  cause  mentioned,  making  together  £13,000,  on  the  several  days  on  which 
the  said  several  mortgages  are  respectively  dated  ;  and  that  John  Morgan  paid  or 
applied  to  the  account  of  Sir  Watkin  Lewes  the  whole  of  the  .said  sum  of  £13,000, 
at  the  times  and  in  manner  set  forth  in  the  first  schedule  thereto  annexed  ;  and  that 
John  Morgan  also  received,  as  agent  to  Sir  Watkin  Lewes,  the  several  other  sums 
of  money  set  forth  in  tlie  second  schedule  thereto,  amounting  together  to  £1340  4s., 
at  the  several  times  in  the  said  schedule  set  forth,  and  paid  or  applied  the  same  to  the 
account  of  Sir  Watkin  Lewes  at  the  times  and  in  manner  set  forth  in  the  third  schedule 
thereto.  That  in  Trinity  Term,  1778,  [795]  John  Morgan  recovered  a  judgment 
in  the  Court  of  King's  Bench  against  Sir  Watkin  Lewes  for  the  sum  of  £1142,  which 
was  composed  of  the  several  sums  set  forth  in  the  fourth  schedule  thereto.  And 
that  in  Easter  Term,  1779,  John  Morgan  recovered  another  judgment  in  the  Court 
of  King's  Bench  against  Sir  Watkin  Lewes,  for  the  further  sum  of  £5(i9,  claimed 
by  him  to  be  due  from  Sir  Watkin  Lewes  for  bills  of  costs.  The  Master  then  by  his 
report,  after  finding  the  amount  of  bills  of  costs,  and  stating  various  computations, 
found  that  the  principal  monies  due  from  the  said  Sir  Watkin  Lewes  to  the  .said  John 
Morgan,  on  account  of  the  matters  aforesaid,  made  together  the  sum  of  £3613  Is.  lOd. 
He  then  stated  the  amount  of  rents  and  profits,  and  timber  felled,  received  by  John 
Morgan  from  the  estates  of  Sir  Watkin  Lewes  ;  and  reciting,  that  it  being  directed 
by  the  order  of  the  1 1th  of  July,  1810,  that  an  account  should  be  taken  of  the  principal 
and  interest  due  to  the  defendants,  or  claimed  to  be  due  to  them,  upon  the  securities 
in  the  cause  mentioned  and  otherwise,  together  with  the  costs  directed  by  the  said 
decree  to  be  taxed,  with  legal  interest  from  the  filing  of  the  original  bill  in  the  year 
1783.  deducting  thereout  and  giving  credit  for  the  rents  and  profits  of  the  estates 
in  the  pleadings  of  this  cause  mentioned,  and  other  monies  received  by  them  or  any 
or  either  of  them,  or  by  any  person  or  persons  on  their  account,  for  the  use  of  Sii' 
Watkin  Lewes  ;  and  that  in  taking  the  said  account  he  should  make  the  usual  half- 
yearly  rests,  and  apply  the  surplus  thereof,  if  any,  after  keeping  down  the  interest 
of  all  the  said  monies  in  reduction  of  the  principal  monies,  he  found  that  tlie  prin- 
[796]-cipal  monies  due  on  the  securities  in  the  pleadings  mentioned,  and  the  said  costs, 
consisted  of  the  particulars  therein  set  forth  :  which  made  together  £17,053  18s.  5d. 
That  he  had  proceeded  to  compute  interest  on  the  said  mortgage  monies  and  costs. 
But  he  further  certified,  that,  in  taking  the  aforesaid  accounts,  he  had  not  allowed 
the  representatives  of  Chardin  Morgan  and  Jolin  Morgan  any  interest  on  the  said 
judgments. 
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In  the  first  selieduli^  referred  to  by  the  forej^'oiiig  report,  cotituining  tlic  i)articul:irs 
of  £13,000,  paid  or  appUed  to  the  jiecouut  of  Sir  Watkiu  Lewes  by  .loliii  Morgan, 
tlie  first  item  was  as  follows  : — 

1775.  June  "2.  Paid  bond,  dated  '28th  of  February  last,  from  Sir 
Watkiii  Lewes  to  Chardiii  Morgan,  which  was  as- 
signed to  William  Farrer,  Esq.  and  the  Rev.  .lames 
Morgan,  for  the  princijaal  snm  of  .         .         .         .     £21()()     0     0 

To  this  report  the  Appellant  Francis  Morgan  took  two  exceptions,  which  were. 

First.  For  that  the  said  Master  had,  in  and  by  his  said  report,  computcil  interest 
on  the  mortgage  monies  and  costs  therein  mentioned,  and  applied  the  overplus  of  the 
rents  and  profits  therein  mentioned,  after  keeping  down  such  interest  in  reduction 
of  tlie  principal  monies  due  on  all  the  securities  in  the  pleadings  mentioned,  conijiris- 
ing  the  several  judgments  as  well  as  the  said  mortgages  and  costs  ;  whereas  the  said 
Master  ought  not  so  to  have  done,  but  ought  to  have  computed  interest  on  the  prin- 
cipal monies  due  upon  the  said  several  judgments,  as  well  as  upon  the  said  mortgages 
and  costs,  and  applied  the  overplus  only  of  the  said  rents  and  profits,  after  keeping 
down  the  interest  of  all  the  [797]  said  principal  monies,  in  reduction  of  the  said  prin- 
cipal monies. 

Second.  For  that  the  said  Master  had  in  and  by  his  said  report  certified,  that  in 
taking  the  said  accounts  he  had  not  allowed  to  the  representatives  of  Chardin  Morgan 
therein  named,  and  John  Morgan,  any  interest  on  the  aforesaid  judgments  ;  whereas 
the  said  Master  ought  to  have  allowed  interest  on  all  the  said  judgments,  and  to  have 
certified  that  he  had  allowed  the  same  in  and  by  his  said  report,  and  to  have  stated 
the  accounts  in  his  said  rejjort  and  the  tenth  schedule  thereto  mentioned,  and  set 
forth  accordingly. 

These  exceptions  were,  by  an  order  dated  4th  of  February,  1827,  overruled, 
with  costs. 

No  other  party  took  any  exception  to  the  general  report ;  and  the  cause  being 
set  down  for  hearing  for  further  directions,  was  heard  on  the  3d  of  May,  1827,  when 
the  Lord  Chief  Baron  ordered  and  decreed  that  it  should  be  referred  back  to  the 
Master  to  review  his  report,  bearing  date  the  11th  of  December,  1826,  having  regard 
to  the  first  exception  taken  by  the  late  Defendants,  George  Morgan  and  John  Morgan, 
to  the  fifth  separate  report  made  in  the  cause  by  the  Deputy  Remembrancer,  bear- 
ing date  the  1st  of  February,  1817,  and  also  having  regard  to  the  order  of  theCourt, 
made  on  the  8th  of  November,  1817,  whereby  the  exception  was  overruled  and  the 
i-eport  confirmed  ;  and  also  having  regard  to  the  order  of  the  House  of  Lords,  beaiing 
date  the  5th  of  July,  1825  ;  and  that  the  Master  should  inquire  and  ascertain,  and 
report  to  the  Court  how  far  and  in  what  respects  those  proceedings  ought  to  vary 
the  ba- [798] -la nee  stated  by  him  in  his  report  of  the  11th  of  December,  1826  ;  and 
if  the  Master  should  find  that  such  proceedings  ought  to  vary  the  same,  it  was  further 
ordered  that  he  should  correct  such  balance  accordingly.  And  it  was  further  ordered, 
that  it  should  be  referred  to  the  said  Master  to  tax  the  Defendants,  Francis  Morgan 
and  James  Morgan,  their  costs  of  the  inquiry  therein  before  directed  ;  and  that  such 
costs,  when  taxed,  should  be  paid  to  the  said  Defendants  or  their  clerk  in  Court  by  the 
Defendant  Herbert  Evans. 

On  the  10th  of  December,  1828,  the  Master  made  his  report,  and  thereby  certified 
that,  having  regard  to  the  said  exception  and  orders,  he  found,  as  to  the  bond  for 
£2400  mentioned  in  his  former  report,  that  the  validity  of  such  bond  being  questioned, 
and  the  allowance  of  such  two  last-mentioned  sums  being  then  objected  to  without 
sufficient  evidence  being  shown  of  the  consideration  of  the  said  bond,  he  had,  having 
regard  to  the  .said  exception  and  orders,  required  the  Defendant  Francis  Morgan,  who, 
as  executor  of  the  late  Defendant  John  Morgan,  claimed  the  benefit  of  the  said  bond, 
to  go  into  and  prove  before  him  the  consideration  thereof  ;  but  the  said  Defendant 
had  declined  to  produce  any  new  evidence  of  the  consideration  for  the  said  bond,  or 
to  claim  any  less  sum  in  respect  thereof  than  the  said  sum  of  £2431  IDs.  5d.,  relying 
on  his  said  report,  made  on  the  11th  of  December  1826,  and  the  evidence  which  was 
then  before  the  said  Master,  that  was  to  say,  an  account,  dated  the  24th  of  F'ebruary, 
1777,  signed  by  the  said  Sir  Watkiu  Lewes,  and  the  affidavit  of  the  said  John  Morgan, 
sworn  on  [799]  the  12th  of  Februarv,  181'.)  :  and  the  said  Defendants,  Herbert  Evans, 
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John  Jenkins,  and  Philip  Hurd.  having  produced  before  him  tlie  separate  reports 
made  by  tlie  said  kte  Deputy  Remembrancer  on  the  15th  of  .Inly,  1802,  the  10th 
of  May,  1808,  the  13th  of  June,  1809,  and  the  iSth  of  June,  is'll,  togetlier  witii 
the  order  of  that  Court,  made  on  the  5th  of  July,  1813,  and  the  orders  of  the  House 
of  Lords  made  on  the  8th  of  April.  181 G,  and  the  5th  of  July,  1825,  he  had  taken  the 
same  into  his  consideration,  as  explanatory  of  the  said  first  exception  to  the  said  fiftli 
separate  report  of  the  said  Deputy  Remembrancer,  and  the  said  orders  of  that  Court 
and  of  the  House  of  Lords,  and  had  thereupon  disallowed  the  said  sum  of  £2431  19s. 
5d.;  but  he  had  allowed  to  the  said  Francis  Morgan,  as  such  executor,  in  lieu  thereof, 
several  payments  appearing  by  the  said  separate  report  of  the  23d  of  June,  1811,  to 
have  been  made  by  the  late  Defendant  John  Morgan  to  and  for  the  use  of  Sir  Watkin 
Lewes,  amounting  together  to  the  sum  of  £1315  10s.,  the  particulars  whereof  were 
set  forth  in  the  first  schedule  to  that  his  report  annexed ;  which  payments  the 
said  John  Morgan  had  treated  as  satisfied  by  the  bond  for  £2400,  and  several 
bonds  of  the  said  Sir  Watkin  Lewes,  alleged  l>y  him  to  have  been  consolidated 
thereby. 

To  this  report  the  Appellant  Francis  Morgan  took  exceptions  :  the  second  of 
which  was  because  the  Master  onght  not,  being  not  warranted  by  the  said  exceptions 
and  orders,  to  which  he  was  directed  to  have  regard  in  reviewing  his  said  former 
report,  to  entertain  any  question  of  the  validity  of  the  bond  for  £2400,  or  any  objec- 
tion then  made  to  the  allowance  of  the  said  two  sums  of  £2400  and  £31  19s.  5d., 
[800]  or  to  require  the  Defendant  Francis  Morgan  then  to  go  into  and  prove  before 
the  Master  the  consideration  thereof,  the  bond  having  been  estabh.shed  by  the  evidence 
which  was  before  the  Master,  at  the  time  of  his  former  report,  and  by  the  same  report, 
and  the  allowance  of  the  .said  two  sums  not  being  aft'ected  by  the  exception  and  orders 
to  which  the  said  Master  was  directed  to  have  regard  in  reviewing  his  former  report, 
or  any  of  them;  and  the  Ma.ster  not  being  warranted  by  the  .said  order,  directing 
him  to  review  his  said  former  report,  to  take  into  his  considei'ation  the  said  separate 
reports  of  the  lOth  of  July,  1802,  the  10th  of  May,  1808,  the  13th  of  June,  1809,  and 
the  25th  of  June,  1811,  or  the  said  orders  of  the  5th  of  July,  1813,  and  the  Sth  of 
April,  181G,  or  any  of  them  ;  and  none  of  the  said  last-mentioned  reports  and  orders, 
if  the  said  Master  was  warranted  to  take  the  same  or  any  of  them  into  his  consideration, 
affecting  his  said  former  report,  or  the  said  evidence  which  was  before  him  at  the 
time  of  making  the  same. 

Third.  For  that  the  said  Master,  in  and  by  his  said  report,  stated  that  he  had 
allowed  to  the  said  Francis  Morgan,  as  such  executor,  in  lieu  of  the  said  £2431  19s.  5d. 
principal  and  interest  due  on  the  said  bond,  several  further  payments  appearing  by 
the  said  separate  report  of  the  25th  of  June,  1811,  to  have  been  made  by  the  said 
late  Defendant  John  Morgan,  to  and  for  the  use  of  the  said  Sir  Watkin  Lewes,  amount- 
ing together  to  the  sum  of  £1315  10s.  ;  which  payment  the  said  John  Morgan  had 
treated  as  satisfied  by  the  said  bond  for  £2400,  and  several  bonds  of  the  said  Sir  Watkin 
Lewes,  alleged  by  the  said  John  Morgan,  to  have  been  consohdated  thereby;  whereas 
the  said  Master  [801]  ought  not  so  to  have  stated,  but  ought  to  have  allowed  to  the 
said  Francis  Morgan,  as  such  executor,  the  whole  of  the  payments  charged  by  him 
to  have  been  made  by  the  said  John  Morgan  in  manner  aforesaid,  amounting  to  the 
sum  of  £2363  14s.  and  to  have  stated  in  the  said  report  that  he  had  so  allowed  the 
same  ;  the  said  charge  of  the  said  Francis  Morgan  being  fully  established  by  the  evi- 
dence produced  by  the  said  Francis  Morgan  before  the  said  Master  in  support  thereof, 
and  no  other  evidence  having  been  produced  on  the  subject  thereof  before  the  said 
Master,  except  the  said  separate  reports,  which  the  said  Master  was  not  authorized 
to  receive  or  consider  as  evidence  on  the  subject  thereof  ;  and  such  reports,  if  received, 
not  contradicting  or  afl'ecting  the  evidence  produced  by  the  said  Francis  Morgan. 

Fourth.  Because  the  said  Master  ought  to  have  stated  that  he  found  that  tlie 
last-mentioned  exception  and  orders  ought  not  to  vary  the  balance  stated  in  his  said 
former  report. 

Fifth.  Because  the  Master  ought  to  have  stated  that  the  balance  found  by  his 
said  former  report  to  be  then  due  from  the  estate  of  Sir  Watkin  Lewes,  on  the  securi- 
ties in  his  former  report  mentioned,  had  been  reduced  by  the  sum  of  £1300,  admitted 
to  have  been  received  since  the  date  of  liis  former  report  by  Francis  Morgan  and  the 
Defendant  James  Morgan,  as  in  the  report  was  set  forth,  and  was  not  otherwise  varied. 
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Tliese  exceptions  Were  argued  before  tlie  Lord  Chief  Baron  ;  and,  by  an  ordei- 
dated  the  12th  of  May,  182'J,  his  Lordship  overruled  the  same,  with  costs. 

The  cause  was  lieard  on  further  directions  before  [802]  tlic  J.oid  Chief  Baron, 
on  the  6th  of  July,  1829,  when  it  was  ordered,  adjudged,  and  decreed,  that  the  Master's 
report,  bearing  date  the  10th  day  of  December,  1828,  should  be  ratified  and  confirmed, 
except  as  thereinafter  mentioned.  And  the  Court  declared  that  Francis  Morgan, 
as  personal  representative  of  John  Morgan  deceased,  was  entitled  as  against  the 
Plaintiff  Sir  Watkin  Lewes  deceased,  or  his  estate,  to  be  allowed  in  account  interest, 
after  the  rate  of  £5  per  cent,  per  annum,  from  the  28th  of  February,  1775,  being  the 
day  of  the  date  of  the  bond  for  £2-100,  upon  the  principal  sum  of  £1315  10s.,  mentioned 
in  the  first  schedule  to  the  Master's  report,  to  any  amount,  not  exceeding  in  the  whole, 
with  the  said  principal  sum,  the  sum  of  £4800,  the  penalty  of  the  said  bond.  And 
it  was  further  ordered  by  the  Court,  tliat,  in  pursuance  of  the  said  declaration,  it  should 
be  referred  back  to  the  Master  to  review  his  rejwrt  of  the  10th  of  December,  1828, 
so  far  as  he  had  found  thereby  that,  on  the  11th  of  August,  1812,  a  balance  or  sum 
of  £127  10s.  2d.  was  due  to  the  estate  of  Sir  Watkin  Lewes  from  the  Defendant  John 
Morgan  or  his  estate,  by  allowing  to  the  Defendant  John  Morgan,  or  his  representative, 
interest  npon  the  principal  sum  of  £1315  10s.,  after  the  rate  of  £5  per  cent,  per  annum, 
from  the  28th  of  February,  1775,  up  to  the  time  when  the  same  should  have  been 
paid  off  and  satisfied,  provided  the  said  principal  sum  and  interest  thereupon  should 
not  exceed  the  sum  of  £4800,  the  penalty  of  the  said  bond,  or  until  the  said  j)rincipal 
and  interest  should  amount  to  the  sum  of  £4800.  And  it  was  further  ordered  bj' 
the  Court,  that  in  reviewing  his  said  report,  and  making  the  variations  thereinbefore 
[803]  directed,  the  said  Master  sliould,  after  satisfaction  of  the  mortgage  debts  due 
from  the  estate  of  the  said  Sir  Watkin  Lewes,  apply  the  rents  of  the  said  mortgaged 
estates  in  and  towards  the  payment  and  satisfaction  of  the  judgments  in  the  pleadings 
jnentioned.  before  he  should  apply  the  same  in  and  towards  payment  and  satisfaction, 
of  the  said  principal  sum  of  £1315  10s.,  and  interest  thereon,  but  without  disturbing 
the  application  of  such  rents  in  and  towards  the  payment  of  the  bills  of  costs  of  the 
said  Defendant  John  Morgan  and  interest  thereon,  in  the  pleadings  mentioned,  and 
in  the  said  Master's  report  already  allowed.  And  it  was  fuither  ordered  by  the  Court 
that  it  should  be  referred  to  the  said  Master  to  inquire  and  report  to  the  Court,  having 
regard  to  the  above  directions,  when  the  debt  due  from  the  said  Plaintiff  Sir  Watkin 
Lewes  or  his  estate,  to  the  Defendant  John  Morgan  or  his  estate,  was  paid  and  satisfied, 
and  what,  if  any,  balance  was  due  to  the  estate  of  the  said  Sir  Watkin  Lewes  fronr. 
the  said  Defendant  John  Morgan  or  his  estate,  on  the  day  wlien  such  debt  was  paid, 
etc.  And  the  said  Defendant  Francis  Morgan  by  his  counsel,  admitting  assets  re- 
ceived by  him  of  the  personal  estate  of  the  said  late  Defendant  John  Morgan,  suffi- 
cient to  pay  what  might  be  directed  by  that  order  to  be  paid  out  of  the  estate  of 
the  said  John  Morgan,  it  was  ordered  that  the  said  Defendant  Francis  Morgan,  as 
executor  of  the  said  Jolin  Morgan,  shonld  pay  the  said  Defendants,  Herbert  Evans, 
John  Jenkins,  and  Philip  Hurd,  their  respective  costs  occasioned  by  the  said  con- 
troversy. And  it  was  further  ordered  by  the  Court,  that  the  said  Master  should 
add  the  amount  of  the  said  late  Plaintiff'  Sir  Watkin  Lewes's,  and  of  [804]  the  said 
Defendant  John  Wilder's  said  costs,  relating  to  the  said  controversy  and  amount  of 
the  general  balance,  when  so  taxed  as  last  aforesaid,  to  the  sum  which  the  said  Master 
should  find  to  be  due  from  the  estate  of  the  said  Defendant  John  Morgan,  to  the  estate 
of  the  said  Plaintiff  Sir  Watkin  Lewes,  for  principal  monies  and  interest,  according 
to  the  directions  therein-before  given.  And  it  was  further  ordered  by  the  Court, 
that  the  said  Francis  Morgan,  as  personal  representative  of  the  said  Defendant  John 
Morgan  deceased,  should,  out  of  the  assets  of  the  said  Defendant  John  Morgan,  jmy 
the  amount  of  the  said  principal  monies  and  interest,  and  last-mentioned  costs,  such 
amount  to  be  certified  by  the  Master,  into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  Accountant-General  of  that  Court,  in  trust  in  the  said  cause,  the 
account  aforesaid.  And  it  was  further  ordered  by  the  (.'oiirt,  that  the  said  Francis 
Moi-gan,  Mary  Ann  Morgan,  Joan  Wilder,  and  all  other  necessary  parties,  should, 
according  to  their  respective  estates  and  interests,  reconvey,  surrender,  assign,  and 
reassure  unto  the  said  Defendant  Herbert  Evans,  the  heir  at  law  of  the  said  Plaintiff 
Sir  Watkin  I^ewes,  all  and  singular  the  said  mortgaged  estates  and  pi'cmises,  free  and 
clear  of  and  from  all   incumbrances  whatsoever,  committed,  permitted    or  suffered 
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by  tlipiii  (ir  either  of  them,  or  by  the  said  John  Morgan  or  James  Morgan,  Henry 
Wilder,  William  Farrer,  or  George  Morgan  deceased  ;  such  convej-ances,  surrenders, 
and  assignments  to  be  settled  by  tlie  said  Master,  in  case  the  parties  differed  about 
the  same,  to  whom  it  was  thereby  referred  to  settle  the  same.  And  it  was  further 
ordered  by  the  Court,  that  the  said  Francis  Morgan  [805]  and  all  other  parties  should 
produce  and  leave  with  the  said  Master,  upon  oath  if  required,  all  deeds,  books,  papers, 
and  writings,  in  their  or  either  of  their  custody  or  power,  relating  to  the  said  mort- 
gaged estates  and  premises,  etc. 

The  Appellant  Francis  Morgan  appealed  generally  from  tlie  orders  or  decrees  of 
the  4th  of  February,  1827,  the  3d  of  May,  1827,  the  'lath  of  May,  1829,  and  the  6th 
of  July,  1829. 

Herbert  Evans  also  presented  liis  cross  appeal  to  the  House  of  Lords,  complaining 
of  so  much  of  the  order  of  the  6th  of  July,  1829,  as  declared  that  Francis  Morgan, 
as  personal  representative  of  the  Defendant  John  Morgan  deceased,  was  entitled  as 
against  the  Plaintiff  Sir  Watkin  Lewes  deceased,  or  liis  estate,  to  be  allowed  in  account 
interest  after  the  rate  of  £5  per  cent,  per  annum  from  the  28th  day  of  February,  1775, 
being  the  day  of  the  date  of  the  said  bond  for  £2400  upon  the  principal  sum  of  £1315 
10s.,  mentioned  in  the  first  schedule  to  the  said  Master's  report,  to  any  amount  not 
exceeding  in  the  whole,  with  the  said  principal  smn,  the  sum  of  £4800,  the  penalty 
of  the  said  bond  ;  and  as  orders,  that  in  pursuance  of  the  said  declaration  it  should 
be  referred  back  to  the  said  Master  to  review  his  said  report  of  the  10th  day  of 
December,  1828,  so  far  as  he  had  found  thereby  that  on  the  11th  of  August,  1812, 
a  balance  or  sum  of  £127  10s.  2d.  was  due  to  the  estate  of  the  said  Sir  W^atkin  Lewes, 
from  the  said  Defendant  John  Morgan  or  liis  estate,  by  allowing  to  the  said  Defendant 
John  Morgan  or  his  representative,  interest  upon  the  said  sum  of  £1315  10s.  after 
the  rate  of  £5  per  cent,  per  annum  from  the  28th  of  February,  1775,  up  to  the  time 
when  the  same  should  have  [806]  been  paid  off  and  satisfied,  provided  the  said  prin- 
cipal smn  and  interest  thereupon  should  not  exceed  the  sum  of  £4800,  the  penalty 
of  the  said  bond,  or  until  the  said  principal  and  interest  should  amount  to  the  said 
sum  of  £4800  ;  and  as  orders  that  in  reviewing  his  said  report,  and  making  tlie 
variations  therein-before  directed,  the  said  Master  should,  after  satisfaction  of  the 
mortgage  debts  due  from  the  estate  to  the  said  Sir  Watkin  Lewes,  apply  the  rents 
of  the  said  mortgaged  estates  in  and  towards  the  payment  and  satisfaction  of  the 
judgments  in  the  pleadings  mentioned,  before  he  should  apply  the  same  in  and  towards 
.the  payment  and  satisfaction  of  the  said  principal  sum  of  £1315  10s.  and  interest 
thereon,  but  without  disturbing  the  application  of  such  rents  in  and  towards  the 
payment  of  the  bills  of  costs  of  the  said  Defendant  John  Morgan,  and  interest  thereon, 
in  the  pleadings  mentioned,  and  in  the  said  Master's  report  already  allowed  ;  and 
as  orders  that  it  should  be  referred  to  the  said  iMaster  to  inquire  and  report  to  the 
Court,  having  regard  to  the  above  directions,  when  the  debt  due  from  the  said  Plain- 
tiff' Sir  Watkin  Lewes  or  his  estate,  to  the  said  Defendant  John  Morgan  or  his  estate, 
was  paid  and  satisfied,  and  ^\-hat,  if  any,  balance  was  due  to  the  estate  of  the  said 
Sir  Watkin  Lewes  from  the  said  Defendant  John  Morgan  or  his  estate,  on  the  day 
when  such  debt  was  paid  and  satisfied  ;  and  as  orders  that  the  said  Master  should 
compute  interest  after  the  rate  of  £4  per  cent,  per  annum  upon  the  balance,  if  any, 
which  he  should  find  to  have  been  due  from  the  said  Defendant  John  Morgan  or  his 
estate,  to  the  said  Plaintiff'  Sir  Watkin  Lewes  or  his  estate,  from  the  day  upon  which 
the  Master  [807]  should  find  that  the  debt  due  from  the  said  Sir  Watkin  Lewes  or 
his  estate,  to  the  said  Defendant  John  Morgan  or  his  estate,  was  paid  and  satisfied  ; 
and  also  upon  the  monies  which  from  time  to  time  since  that  day  had  been  received 
by  the  said  John  Morgan  or  his  representatives,  or  the  mortgagees  or  their  repre- 
sentatives, from  or  out  of  the  estate  of  the  said  Sir  Watkin  Lewes  ;  and  as  orders 
that  the  said  Master  should  add  the  amount  of  such  interest  to  the  aforesaid  balance, 
if  any,  and  monies  from  time  to  time  received  as  last  aforesaid,  and  report  to  the  Court 
how  much  remained  due  for  principal  monies  and  interest,  from  the  estate  of  the  said 
Defendant  John  Morgan,  to  the  estate  of  the  said  Plaintiff"  Sir  Watkin  Lewes,  upon 
the  footing  of  the  aforesaid  declarations  and  directions. 

For  the  Appellant,  Sir  E.  Sugden  and  Mr.  Pemberton. 

For  the  respective  Respondents,  Mr.  Tinney,  Mr.  West,  Mr.   Knight,  and  Mi-. 
Wigram. 

1142 


MORGAN  V.  EVANS  [1834]  VHI  BLIGH  N.  S. 

Upon  the  question  of  interest  upon  the  judgment,  tlie  following  authorities  were 
cited.  Godfrey  v.  Watson,  3  Atk.  517.  ;  Maclure  v.  Dunkin,  1  East,  436.  ;  Banii 
r.  Dalzell,  1  Mo.  and  Ma.  228.  ;  and  Tunstall  r.  Trappe,  3  Sim.  229. 

(14th  June.)  The  Lord  Chancellor. — When  the  argument  in  this  very  long, 
very  important,  but  very  complicated  ease,  was  closed  at  your  Lordshi]is'  bar,  I  took 
occasion  to  state  the  views  *  wdth  which  I  was  impressed  at  that  time  with  respect 
to  the  most  material  points  in  question  :  those  points  were  principally  tlirec  in  num  ber, 
upon  which  ]  felt  [808]  great  ditticulty  in  arriving  at  the  same  conclusion  to  which 
the  Court  below  had  come.  1  stated  at  some  length  the  grounds  upon  which  1  was 
disposed  to  dift'er  with  the  Court  of  Exchequer  ;  and  I  added,  tliat  though  1  was 
not  then  prepared  to  recommend  to  your  Lordships  to  pronounce  a  final  judgment, 
altering  or  reversing  that  decree,  yet,  for  reasons  which  I  then  stated,  especially  with 
a  view  to  instituting  a  comparison  between  the  answer  of  John  Morgan  and  his  aflidavit 
in  the  cause,  and  with  a  view  of  examining  how  far  the  question  of  interest  had  been 
well  dealt  with  in  the  Court  below,  and,  finally,  with  a  view  of  considering  the  very 
important  question  of  practice  in  the  courts  of  equity  raised  by  the  course  which 
the  Court  below  had  taken,  of  referring  back  to  the  Master  to  review  a  report  to  which 
no  objections  were  made  before  the  Master,  and  against  which  no  exceptions  were 
taken  before  the  Court  ;  that,  with  a  view  chiefly  to  consider  those  matters,  and 
also  with  a  view  of  protecting  ourselves,  by  further  examination  of  the  case,  from 
being  led  into  error,  by  the  extraordinary  complication  of  the  case,  I  advised  your 
Lordships  to  delay  the  further  proceedings  in  the  cause.  I  have  now  availed  myself 
of  the  opportunity  which  this  postponement  has  afforded  for  further  examination  ; 
and  I  am  prepared  to  state  to  your  Lordships  the  result  of  the  attention  which  I  have 
been  enabled  to  pay  again  to  the  question  ;  that  result  is,  that  all  the  difficulties  which 
I  before  had  in  coming  to  the  conclusion  at  which  the  Court  of  Exchequer  had  arrived, 
remain  unabated  and  insuperable  ;  and  that  I  am  rather  more,  than  less,  prepared 
to  express  an  •pinion  contrary  to  the  [809]  judgment  below  than  I  was  when  1  last 
addressed  your  Lordships. 

If,  on  the  one  liand,  it  is  matter  of  anxious  desire  that  there  should  be  a  coincidence 
of  opinion  in  the  courts,  and  if  I  naturally  felt  a  great  reluctance  in  being  called  upon 
to  advise  a  reversal  to  so  large  an  extent  as  I  am  about  to  propose  of  the  judgment 
of  the  Court  below,  it  is  at  the  same  time,  on  the  other  hand,  a  great  consolation  to 
my  mind  that,  in  the  first  place,  I  have  with  me,  I  think,  in  some  degree,  the  autliority 
of  opinions  expressed  in  your  Lordships'  house,  when  the  case  was  formerly  here ; 
and,  in  the  next  place,  that  I  have  with  me,  on  a  most  material  point,  the  opinion 
of  one  of  the  most  accurate  and  most  learned,  as  well  as  intelligent  judges,  in  one 
important  stage  of  the  business  in  the  Court  below  :  I  mean  the  late  Mr.  Baron  Wood. 
But  further,  1  do  not  hesitate  to  say,  that  one  or  two  of  the  matters  involved  in  this 
decree  are  so  extremely  clear,  and  the  error  which  has  prevailed  below  is  to  my 
apprehension  so  manifest,  that  I  feel  far  less  reluctance  than  I  might  otherwise  labour 
under,  in  recommending  to  your  Lordships  the  course  which  1  feel  it  my  duty  to 
propose.  I  beg  here  to  refer  your  Lordships  to  what  I  said  when  the  case  was  last 
before  the  House,  at  the  close  of  the  argument,  so  as  to  dispense  with  the  necessity 
of  again  going  over  the  same  grounds.  The  opinion  which  1  then  stated  remains 
entirely  confirmed  by  further  consideration  ;  and  I  shall  now  briefly  advert  to  the 
several  principal  parts  of  the  case. 

At  all  events,  we  must  feel  very  great  satisfaction  that  we  are  at  length  approach- 
ing the  end  of  this  long  litigation.  Before  most  of  us  were  born  the  [810]  cause  was 
in  Court :  it  is  considerably,  I  believe,  upwards  of  half  a  century,  since  the  bill  was 
filed.  There  have  been  six  or  seven  stages  in  the  Court  below,  which  have  led  to 
as  many  renewals  of  procedure  in  different  shapes.  In  three  or  four  of  those  stages 
there  has  been  reference  made  to  this  House  as  a  court  of  appeal ;  decisions  on  those 
appeals  have  been  j^ronounced  by  your  Lordships  ;  and  these  have  led  immediately 
to  new  litigation.  In  1801,  by  a  most  unfortunate  step  made  by  the  Court  below 
(with  which  the  present  Appellant  is  no  way  chargeable,  for  he  resisted  it),  an  entire 
departure  was  effected  from  the  course  whicii  had  been  taken  in  the  same  cause  some 
five  years  before  :  1  mean  in  179G.     The  result  of  that  has  been  to  involve  the  whole 

*  To  the  same  effect  as  here,  but  less  fully. 
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cause,  for  three  and  tliirty  years  jsast,  in  a  degree  of  inconsistency,  obscurity,  and 
complexity,  which  I  do  not  think  1  exaggerate  at  all  when  I  pronounce  to  be  without 
precedent  or  parallel. 

As  to  the  effect  of  Mr.  John  Morgan's  affidavit,  which  is  a  most  important  branch 
of  the  case,  I  remain  of  the  opinion  which  I  before  expressed.  A  question  here  arises, 
extending  generally  to  two  sums  of  £1089  and  £500,  and  also  to  others,  including 
parcel  of  a  larger  sum  of  £24:00,  formed  of  consolidated  items,  said  to  be  composed 
of  the  amount  of  the  monies  due  from  Sir  Watkin  Lewes  to  Mr.  Morgan,  his  solicitor, 
as  having  been  advanced  by  him  in  money,  or  in  money's  worth  and  which  originall}' 
having  consisted  of  different  minor  sums,  were  consolidated  ultimately  into  one, 
that  being  a  bond  for  £2400.  I  agree  entirely  with  that  which  Mr.  Baron  Wood 
has  in  his  able  judgment  (reported  in  the  fifth  volume  of  Price)  admitted,  [811]  and 
which  no  one  can  doubt,  that  when  a  person  claiming  to  be  a  creditor  of  another 
stood  at  the  time  when  the  money  was  said  to  have  been  advanced  in  the  relation 
of  solicitor  or  attorney  to  the  borrower  as  his  client,  it  would  not  be  sufficient  for 
him,  in  order  thoroughly  to  substantiate  his  claim  against  his  client,  merely  to  produce 
the  instruments  and  securities,  even  supposing  the  security  to  be  a  bond  :  he  must 
go  further.  Now  the  question  here,  and  the  main  que.stion,  is  whether,  taking  the 
whole  facts  of  the  case  together,  Mr.  John  Morgan  has  not  gone  further,  and  whether 
he  has  not  gone  sufficiently  far  to  have  justified  the  Master  in  coming  to  the  conclusion 
to  which  he  came  in  the  first  report ;  the  report  made  the  subject  of  exceptions  at 
the  time  when  the  decree  was  pronounced, — I  mean  the  decree  of  the  6th  of  July, 
1829  1  I  agree  with  the  affirmative  of  that  proposition.  I  hold  that  the  affidavit 
of  John  Morgan  is  not  only  admissible  (for  it  was  admitted,  and  it  is  not  denied  to 
have  been  gone  into),  but  I  am  further  of  opinion,  that  whether  we  take  the  circum- 
stances in  which  it  was  made  ;  whether  we  consider  the  position  in  which  Sir  Watkin 
Lewes  had  voluntarily  placed  himself ;  whether  we  consider  his  refusal  to  avail  himself 
of  the  opportunity  given  him  of  telling  his  own  story  on  oath,  or  go  ba*k  to  the  order 
under  which  that  affidavit  was  let  in  (the  order,  I  mean,  of  the  1.3th  of  November, 
1818)  ; — or  whether  we  go  back  the  whole  length  of  the  proceeding,  and  consider  the 
manner  in  which  Sir  Watkin  had  proceeded,  and  the  manner  in  which  he  had  failed, 
even  to  attempt  to  ofi'er  evidence  in  support  of  the  allegations  of  the  bill : — that  in 
all  those  views,  and  upon  all  [812]  those  grounds  it  was  not  only  competent  to  the 
Master  to  take  into  his  account  the  affidavit  of  Mr.  John  Morgan,  which  it  is  not 
denied  was  admitted  by  force  of  the  order  I  have  last  adverted  to,  but  that  he  was 
bound  to  give  it  great  weight ;  that  it  was  not  only  admissible,  but  entitled  to  the 
greatest  credit ;  and  I  think  I  shall  demonstrate  to  your  Lordships,  that  it  was  in 
the  circumstances,  all  but  conclusive  of  that  which  John  Morgan  swears  to. 

First,  a  bill  was  filed  against  Mr.  Morgan  ;  charge  upon  cliarge  was  heaped  upon 
him  in  that  bill,  till  the  cup  might  be  said  to  overflow  :  there  was  hardly  a  security 
he  had  that  was  not  impeached  ;  there  was  hardly  a  fraud  that  could  be  committed 
which  he  was  not  charged  with  ;  there  was  hardly  an  accusation  that  could  be  made 
which  was  not  urged  against  him  ;  and,  among  other  things,  many  transactions 
were  impeached  which  now  stand  undisputed,  and  the  decree  establishing  which 
is  not  appealed  against ;  but  I  dwell  not  much  upon  this  topic,  though  it  carries  me 
one  step  towards  my  conclusion. 

To  support  a  bill  so  framed,  seeking  to  cut  down  the  securities  of  a  creditor,  and 
reflecting  materially  on  the  character  and  conduct  of  a  professional  man,  not  a  tittle 
of  evidence  was  adduced  by  the  Plaintiff ;  nay,  not  even  an  attempt  was  made  to 
establish  such  a  case  ;  while  the  answer  of  Mr.  Morgan  more  or  less  strenuously  denied 
the  charges,  and  set  up  his  own  case.  Then  comes  the  affidavit  of  Mr.  Morgan.  How 
does  that  get  into  Court  1  It  is  easy  to  say  that  a  man's  own  oath  shall  not  avail 
him  ;  that  a  man  shall  not  decide  the  cause  by  his  own  affidavit,  made  on  his  own 
[813]  behalf.  It  is  easy  to  say  a  party  is  no  witness  for  himself.  True  ;  but  at  all 
events  there  is  the  oath  of  Mr.  Morgan  against  the  unsworn  allegation  of  Sir  Watkin 
Lewes  in  his  bill.  But,  moreover,  admitting  Mr.  Morgan  to  be  a  solicitor,  and  to 
have  acted  as  a  solicitor  of  the  Plaintiff  :  admitting  that  he  is  liable  to  the  rules  govern- 
ing solicitors  in  their  dealings  with  their  clients,  and  that  the  bare  production  of  that 
which  would  be  sufficient  ground  for  a  judgment  in  other  cases,  namely,  the  instru- 
ment constituting  his  security,  is  not  here  sufficient  ;  admitting  both  the  fact  and 
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tlie  doctrine,  lot  lis  look  at  the  peculiar  nature  of  this  affidavit,  and  the  circuiiistances 
in  which  it  wa.s  allowed  to  be  made  use  of. 

The  order  to  which  1  have  adverted  of  the  13th  of  November,  1818,  is  a  substitute 
for  an  order  nisi  of  the  '25th  of  June,  1818.  calling  upon  Sir  Watkin  Lewes  to  siiew 
cause  why  the  state  of  facts  of  John  Morgan  should  not  be  taken  as  confessed  by  Sir 
Watkin  Lewes.  The  reason  which  induced  the  Court  to  make  that  order  of  the  25th 
of  June,  1818,  was  that  there  was  no  possibility  of  getting  Sir  Watkin  Lewes  to  answer 
the  interrogatories  which  had  been  filed.  Mr.  Morgan  had  exhibited  his  interro- 
gatories in  the  accustomed  manner  of  the  Court,  but  no  power  on  earth  could  extract 
an  answer  from  Sir  Watkin  Lewes.  At  that  time  his  principal  residence  was  in  one 
or  other  of  the  prisons,  and  he  was  generally  brought  up  to  the  hearing  of  the  cause 
in  the  custody  of  an  officer  of  the  Court.  When  the  Court  found  that  they  could 
not  attain  that  which  Mr.  Morgan  was  entitled  to,  namely,  the  examination  of  the 
Plaintiff  on  oath,  they  were  then  induced  to  make  the  order  of  June,  [814]  1818, 
calling  upon  him  to  shew  cause  why  the  statement  of  Mr.  Morgan  should  not  be  taken 
pro  confesso  :  this  was  found  to  be  irregvdar  :  it  was  an  order  which  the  Court  found, 
on  further  consideration,  it  could  not  abide  by,  and  being  an  order  nisi,  on  cause 
being  shewn  it  was  discharged;  but  discharged  for  the  purpose  of  substituting  the 
order  of  the  IStli  of  November  in  its  place;  and  now  let  us  attend  to  that  order, 
for  it  is  a  most  material  step  in  the  cause.  After  discharging  the  order  of  the  25th 
of  June,  "  it  is  ordered  that  in  case  the  said  Plaintiff  should  make  default  in  filing  his 
"  examination  to  the  interrogatorie.s  exhibited  by  the  said  Defendant  John  Morgan 
"  before  the  Deputy  Remembrancer,  for  his  examination,  by  the  first  day  of  the  then 
■'  next  Hilary  term," — giving  him,  your  Lordships  perceive,  somewhere  above  two 
months,  from  the  13th  of  November  to  the  23d  of  January,  about  two  months  and 
ten  days  after  all  the  defaults  he  had  already  committed — "  in  case  the  said  Plaintiff 
"  should  make  default  in  filing  his  examination  to  the  interrogatories  exhibited  by 
"  the  said  Defendant  John  Morgan,  before  the  Deputy  Remembrancer,  for  his  examina- 
"  tion,  by  the  first  day  of  the  then  next  Hilary  term,  the  said  John  Morgan  should  be 
"  at  liberty  to  make  an  affidavit  of  the  several  facts  to  which  the  gaid  interrogatories 
"  so  exhibited  by  him  for  the  said  Plaintiff's  examination  were  intended  to  apply, 
"  which  affidavit  the  said  Deputy  Remembrancer  was  then  to  take  into  his  considera- 
"  tion."  This  order  therefore  gave  the  Defendant  leave  to  make  his  own  statement, 
on  oath,  of  his  own  case,  and  the  Deputy  Remembrancer  was  to  take  that  affidavit 
into  his  consideration  in  the  further  pro-[815]-ceedings  in  the  cause,  provided  Sir 
Watkin  Lewes  contumaciously  persevered  in  refusing  to  answer  the  interrogatories 
which  Mr.  Morgan  had  filed  against  him. 

The  Chief  Baron,  in  his  judgment  below,  relied.  I  think,  too  much  upon  the 
consideration  that  this  affidavit  of  Mr.  Morgan  was  only  to  be  receivable  in  evidence, 
and  was  not  ordered  to  be  binding  upon  the  Remembrancer  :  I  entirely  agree  in  that 
opinion.  But  though  the  exigency  of  the  order  did  not  require  it  should  be  binding 
upon  the  Remembrancer,  1  am  about  to  shew  that  the  circumstances  in  which  the 
order  was  made,  and,  still  more,  in  which  the  affidavit  was  made  and  filed  under 
that  order,  were  such  as  to  make  it,  in  all  reason,  and  upon  all  ]3rinciple,  the  bounden 
duty  of  the  Remembrancer  and  the  Court,  when  the  report  should  come  before  it 
as  a  matter  calling  for  ultimate  decision,  to  give  the  greatest,  1  had  almost  said  the  most 
implicit,  credit  to  the  affidavit  of  John  Morgan. 

Sir  Watkin  Lewes  was  to  have  above  ten  weeks  to  repent  of  the  course  he  had 
taken,  to  abandon  his  contumacious  refusal,  to  answer,  and  to  put  in  his  examination. 
He  did  no  sucli  thing :  with  a  power  of  answering  he  chose  to  be  silent ;  with  a  liberty 
given  to  him  to  tell  his  own  tale,  on  oath,  he  chose  to  abandon  that  privilege,  with  a 
facility  afforded  him,  that,  above  all  others,  which  an  honest  party,  con.scious  he  had 
nothing  to  conceal, and  satisfied  his  case  was  a  sound  and  good  one,  would  have  coveted, 
namely,  the  liberty  of  telling  his  own  story,  and  making  it  evidence  for  himself  ;  he 
rejects  the  proffered  boon — he  repudiates  the  hberty  allowed  him.  the  privilege  given 
him — he  remains  as  silent  as  before.  This  he  does,  with  [816]  this  alternative  staring 
him  full  in  the  face,  the  alternative  levelled  at  him  by  the  order  of  the  13th  of  November, 
1818,  that  if  he  did  not  answer,  upon  his  own  oath,  not  merely  helost  the  opportunity 
which  other  litigants  consider  of  great  advantage,  namely,  of  having  his  own  affidavit 
in  answer  to  the  interrogatories  taken  as  a  portion  of  the  evidence  in  the  cause,  but 
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that  his  adversary  John  Morgan  should  be  allowed  to  come  in  with  his  affidavit,  and 
to  tell  his  story  upon  his  oath.  Yet  still  he  will  not  swear.  This,  to  my  mind,  is 
conclusive. 

It  has  been  suggested  that  Sir  Watkin  Lewes  was  not  a  man  of  good  judgment, 
or  clear  understanding.  But,  at  all  events,  he  was  a  man  who  knew  what  he  was 
about ;  he  was  a  barrister  of  some  standing  before  he  quitted  the  bar — a  man  engaged 
in  business  all  his  life — a  man  of  litigious  habits,  who  scarcely  ever  allowed  a  day  to 
pass  when  a  motion  could  be  made  for  or  against  him  in  the  course  of  his  cause  without 
attending  it  himself  in  person.  To  say  that  he  was  not  aware  of  the  consequences 
of  his  not  complying  with  the  former  orders,  and  answering  his  adversary's  interro- 
gatories, is  absurd.  To  say  that  he  was  not  aware  that  if  he  did  not  answer,  Mr. 
Morgan  would  make  afiidavit,  is  fanciful.  To  pretend  that  he  was  not  aware  of  the 
necessary  effect  of  the  order  of  the  13th  of  November,  1818,  and  that  the  consequence 
was  not  present  to  his  mind  as  of  necessity  following,  namely,  that  Mr.  Morgan's 
affidavit  would  be  let  into  the  cause  in  default  of  his  answering,  is  vain.  No  one  acts 
without  some  reason  in  important  matters — no  man  acts  without  some  motive.  Can 
man's  imagination  conceive  [817]  any  but  one  reason,  any  but  one  motive,  which 
would  seal  the  lips  of  Sir  Watkin  Lewes,  after  the  order  of  the  13th  of  November, 
1818,  and  prevent  his  adopting  the  favourable  alternative  when  the  Court  gave  him 
his  choice  of  answering  the  interrogatories  '?  One,  and  but  one,  reason  can  any  man's 
imagination  devise  for  such  conduct,  consistently  with  the  belief  of  Sir  Watkin  being 
a  person  of  sound  mind,  viz.  that  he  knew  that  if  he  were  to  answer  the  interrogatories 
upon  his  oath,  and  to  answer  truly,  he  must  tell  a  story  more  unfavourable  to  himself 
than  any  which  John  Morgan  would  tell.  1  do  not  even  stop  short  of  that  conclusion, 
that  he  was  aware  that  nothing  which  Morgan  would  truly  swear  against  him  would 
be  worse  for  him  than  that  which  he,  if  he  told  the  truth,  must  swear  in  answer  to 
Morgan's  questions.  I  go  further,  and  infer  that  it  was  more  to  his  prejudice  to  tell 
the  story  himself  than  to  have  the  story  told,  which  he  expected  to  proceed  from 
Morgan.  It  was  this,  among  other  reasons,  which  prevented  Sir  Watkin  from  swear- 
ing :  there  is  no  otjier  way  of  explaining  his  refusal  to  answer,  and  his  embracing  the 
alternative  of  accepting  the  case  made  by  his  adversary's  evidence. 

From  this  conclusion  what  inference  can  you  draw  but  that,  in  effect  Sir  Watkin 
Lewes's  affidavit  is  before  you  ?  It  may  be  called  John  Morgan's,  but  it  appears 
to  me  that  in  truth  it  is  Sir  Watkin  Lewes's,  for  he  had  the  opportunitj'  of  telling 
his  own  story,  and  was  warned  that  if  he  did  not  his  adversary  should  be  heard  to 
tell  his  story  against  him.  When  he  embraces,  therefore,  the  alternative  of  silence, 
and  prefers  his  adversary  being  heard,  he,  in  effect,  gives  credit  to  that  story  ;  [818] 
and  the  affidavit,  bj-  acquiescence,  may  be  considered  as  his  own.  It  may  be  called 
the  affidavit  of  John  Morgan,  but  it  is  in  reality  the  statement  of  Sir  Watkin  Lewes. 
This,  then,  is  the  common  case  of  a  party  swearing  against  another,  that  other 
having  the  opportunity  of  answering  and  abandoning  that  opportunity,  and  allowing 
the  affidavit  of  his  adversary  to  stand  against  him  ;  and  it  is  every  day's  practice  in  all 
the  Courts  of  Westminster  Hall  in  such  a  case,  to  hold  the  party  who  does  not  answer, 
as  j^confessing  that  he  has  no  answer  to  make  to  his  adversary's  statement,  and  as 
clothing  his  adversary's  statement  with  a  full  and  conclusive  authority  against  him. 
This  is  the  ground  upon  which  I  hold  that  the  affidavit  of  John  Morgan  admitted 
under  the  order  of  the  13th  of  November,  1818,  is  not  only  competent,  but  almost 
conclusive  evidence  of  the  fact  of  the  advance  of  money  which  he  sets  forth.  He  pro- 
duces the  instrument  in  confirmation,  the  instrument  being  not  sufficient  of  itself 
only  because  he  stands  in  the  relation  of  a  solicitor  to  a  client ;  but  then  this  instrument 
is  corroboratory  of  the  affidavit. 

This  disposes  of  a  large  portion  of  the  case.  In  the  view  which  I  have  taken,  it 
disposes  of  those  exceptions  which  were  overruled  below,  and  the  finding  of  the  second 
report, — I  mean  the  report  of  the  Master  of  the  10th  of  December,  1828.  I  shall 
enter  into  the  detail  of  that  report  when  I  come  to  the  particular  alterations  which 
I  think  ought  to  be  made  in  the  decree. 

I  proceed  to  observe  upon  the  question  raised  by  the  consideration  of  that  report 
of  the  10th  of  December,  1828.  The  objection  I  have  taken  to  [819]  that  report 
is  a,  material  one,  but  I  know  not  whether  I  should  not  object  to  the  whole  of  it ;  for 
I  have  great  doubt,  and  much  more  than  doubt,  of  the  propriety  of  the  order  wliicli 
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was  made  on  the  3d  of  Ma}-,  1827,  referring  back  the  report  which  had  been  made 
on  the  11th  of  December,  182G,  to  the  Master.  I  have  a  strong  opinion  against  tlic 
fitness  and  regularity  of  tliat  order  referring  back  the  report.  If  it  ought  not  to  have 
been  referred  back,  that  would  put  an  end  to  tlie  report  of  December,  1828,  which 
was  founded  upon  the  reference.  The  former  report  was  reviewed  in  consequence 
of  the  order  ;  it  was  reviewed,  altered,  and  re-constructed  on  principles  dictated 
by  the  order,  the  erroneous  order,  in  my  opinion,  of  the  3d  of  May,  1827.  To  take 
a  general  view  of  that  question  is,  in  my  view  of  the  case,  perhaps  unnecessary  ;  I 
shall,  however,  proceed  to  state  the  grounds  on  which  1  ditter  from  the  Court  below 
as  to  that  order  of  the  3d  of  May,  1.^27,  referring  back  the  report  to  the  Master. 

With  respect  to  the  report  of  the  11th  of  December,  1826,  the  more  I  consider 
it  the  less  objection  1  am  disposed  to  make  to  it,  whether  in  reference  to  the  evidence 
in  the  whole  case,  or  its  alleged  consistency,  on  the  one  hand,  or  the  discrepancy  set 
up,  upon  the  other,  with  the  orders  of  your  Lordships'  House.  I  do  not  incline  to 
think  it  materially  differs  from  the  orders  of  your  Lordships'  House.  I  am  quite 
certain  that  with  those  orders  the  report  of  December,  1828,  the  subsequent  report 
which  was,  as  it  were,  forced  upon  the  Master  by  the  order  of  May,  1827,  cannot  so 
well  stand  as  can  the  report  of  December,  1826.  But  it  is  not  necessary  in  the  view 
1  have  taken,  to  go  much  [820]  at  large  into  that  question ;  for  I  am  of  opinion  that 
it  was  irregular  in  the  Court,  and  contrary  to  the  rules  of  practice,  to  send  back  that 
report  by  the  order  of  the  3d  of  May,  1827.  To  the  report  of  the  11th  of  December, 
1826,  no  exceptions  had  been  taken,  nor  had  any  previous  objection  been  ever  brought 
in  before  the  Master  to  that  report ;  it  was  sent  back  to  the  Master  as  upon  a  disap- 
proval of  the  report  itself,  and  a  further  inquiry  directed  by  an  order  made  the  3d 
of  May,  1827,  upon  further  directions.  Now,  generally  speaking,  that  cannot  be 
done  ;  the  practice  of  the  Court  wisely  prohibits  it,  and  upon  solid  grounds.  Tlie 
Master  ought  not  to  be  surprised  by  the  exceptions  without  notice  being  given  him 
by  way  of  objection.  1  take  the  rule  as  fixed  to  be  that  you  cannot  except  to  the 
Master's  report  without  first  taking  objections.  If  it  should  so  happen  tliat  you 
are  surprised  when  you  mean  to  except,  and  if  from  accident,  or  any  contrivance, 
or  through  excusable  neglect,  you  have  been  deprived  of  the  opportunity  of  regularly 
taking  in  your  objections  to  the  report,  you  may  file  an  affidavit  showing  the  circum- 
stances, explaining  in  what  the  surprise  consists,  and  tracing  it  to  its  source.  If  you 
show  you  have  been  surprised  by  the  sudden  signing  of  the  Master's  report,  or  any- 
thing which  precluded  you  from  the  opportunity  of  taking  in  your  objections,  on 
satisfying  the  Court  of  tliat,  by  affidavit  of  the  fact,  you  may  have  special  leave  of 
the  Court  to  file  exceptions  witliout  having  previously  taken  in  objections  ;  that  is 
the  practice  of  the  Court. 

But  that  is  not  all.  There  is  an  order  of  Court  of  the  20th  of  July,  1793,  which 
prohibits  exceptions  from  being  received  to  a  report  except  on  the  [821]  signature 
and  certificate  of  counsel,  that  he  has  examined  them  and  thinks  the  objections  are 
well  founded ;  and  moreover  there  is  a  deposit,  being  half  the  amount  deposited  in 
the  case  of  appeal,  which  is  tweuty  pounds,  as  a  security  for  costs  in  case  the  exceptions 
are  overruled.  It  is  not  mere  matter  of  form,  but  of  substance,  and  important  sub- 
stance, that  parties  should  not  be  allowed  to  pass  by  all  those  regulations  ;  that,  in 
the  first  instance,  objections  should  be  taken,  so  that  the  Master  may  reconsider  the 
matter,  and  make  a  right  report  instead  of  one  open  to  exception,  otherwise  needless 
litigation  may  be  occasioned  in  the  ('ourt  when  the  report  might  have  been  set  right 
in  the  Master's  office.  In  the  next  place,  there  is  the  security  to  the  other  party  that 
lie  shall  have  the  certificate  of  counsel,  and  to  the  Court  that  its  time  shall  not  be 
needlessly  occupied,  and  there  is  also  the  security  by  the  deposit.  But  if  parties — 
without  making  objections  to  the  report  while  still  before  the  Master — without  any 
security  against  fiivolous  objections  by  the  deposit  and  certificate, — shall  be  permitted 
on  further  directions  to  raise  exceptions,  and  to  have  the  wliole  matter  referred  back 
to  the  Master  on  those  exceptions  so  taken,  it  is  clear  that  all  the  regulations  which 
have  been  made  for  the  benefit  of  the  Court,  the  suitors,  and  the  public,  to  save  time, 
and  to  avoid  useless  litigation  and  expense,  are  vain. 

Cases  were  referred  to  in  which  it  is  said  that  the  Court  will  upon  further  directions 
alter  the  Master's  report.  Now  I  do  not  deny  that  there  are  such  authorities.  But 
the  only  case  in  whicli  the  Court  will  upon  further  directions  disallow  a  repoit,  is 
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wliere  there  is  error  in  law  appearing  uj)on  tlie  [822]  face  of  the  report,  which  would 
be  a  blot  upon  the  proceedings  of  the  Court.  In  such  case  the  Court  will  set  that 
error  right  upon  further  directions.  In  Adams  v.  Claxton,*  Sir  William  Grant 
says,  "  No  exception  is  taken  to  the  report,  but  the  whole  matter  appears  upon  the 
"  face  of  it  ;  and  therefore  it  is  contended,  that  it  is  open  to  inquire,  whether  the 
"  Master's  conclusion  is  right,  and  I  apprehend  it  is  so  open  ;  "  and  he  entered  into 
the  consideration  of  the  matter,  and  came  to  a  different  conclusion  from  that  to  which 
the  Master  had  come  in  his  report. 

But  how  can  the  Court  apply  this  practice  to  other  cases,  except  by  taking  the 
proposition  negatively,  and  laying  down  that,  though  the  error  does  not  appear  upon 
the  face  of  the  report,  there  may  still  be  exceptions  regularly  and  formally  taken  ? 
But  this  is  contrary  to  Brodie  v.  Barry ,t  where  it  is  said,  that  "  on  a  petition  to  con- 
"  firm  a  report,  and  praying  consequential  directions,  a  party  cannot,  without  pre- 
"  senting  a  counter  petition,  shew  cause  against  the  confirmation,  except  upon  grounds 
appearing  "on  the  face  of  the  report."  In  the  present  case  no  error  appeared  upon 
the  face  of  the  report ;  but  it  was  referred  back  to  the  Master  to  enter  into  a  new 
inquiry.  I  hold  that  it  was  erroneously  referred  back,  and  so  far  that  the  order  of 
the  3d  of  Maj',  1827,  was  wrong.  But,  even  if  it  had  been  regularly  referred  back, 
even  if  we  had  a  right  to  listen  to  the  contention  on  the  part  of  the  Respondent  :  if 
leave  had  been  asked,  and  the  Court  had  given  them  leave  to  file  exceptions  without 
that  previous  procedure,  which  I  hold  to  be  matter  of  substance  as  [823]  well  as  form, 
— it  appears  to  me  that  this  order  of  May,  1827,  could  not  stand  ;  that  it  would  have 
been  erroneous  to  have  referred  it  back  on  the  ground  taken  by  the  Chief  Baron; 
namely,  that  the  report  of  December,  182G,  could  not  stand,  though  not  excepted 
to  because  a  judgment  of  the  House  of  Lords  was  set  at  nought  by  it,  that  report 
being  contrary  to  the  order  of  the  House  of  Lords.  I  shewed  that  it  was  not  contrary 
to  the  order  of  the  House  of  Lords,  and  that,  therefore,  on  this  ground,  the  order 
of  May,  1827,  was  not  warranted.  I  have  thought  it  fit  to  address  myself  to  this 
part  of  the  case,  because  it  has  been  a  good  deal  argued,  but  I  know  not  that  it  was 
necessary  to  the  decree  I  am  about  to  propose. 

I  come  now  to  the  tliird  question,  that  which  relates  to  the  interest  not  being 
allowed.  That,  generally  speaking,  judgments  do  not  carry  interest  either  at  law 
or  in  equity,  is  as  admitted  ;  unless  there  be  something  in  the  dealing  of  the  parties, 
or  some  order  made  in  the  particular  cause  to  take  it  out  of  the  rule.  But  I  find  that 
in  this  case  there  is  a  great  peculiarity,  or  one  quite  sufficient  for  the  purpose.  In 
the  first  place  the  warrant  of  attorney  with  the  memorandum  endorsed,  on  which 
judgment  was  entered  up  in  Trinity  term,  1778,  specified  in  the  defeasance,  that 
the  within  warrant  of  attorney  was  to  secure  the  sum  of  £1142,  together  with  the 
lawful  interest  for  the  same.  Now  if  that  warrant  is  in  the  cause  cadit  qtiestio ;  but 
supposing  that  it  is  out  of  the  cause  (a  reference  to  it  was  much  objected  to,  and  I 
did  not  feel  satisfied  that  I  was  entitled  to  import  it  into  the  cause). — supposing  we 
leave  it  out  entirely,  I  am  still  of  opinion  that  interest  should  be  allowed  upon  this 
[824]  judgment.  First  of  all,  nothing  can  be  more  liersh  or  less  equitable  than  that 
the  monies  which  John  Morgan  received,  the  rents  of  Sir  Watkin  Lewes  of  which 
he  had  perception,  should  be  all  charged  with  interest  against  him,  and  in  favour 
of  Sir  Watkin  Lewes ;  and  yet  that  the  monies  he  advanced  for  Sir  Watkin  Lewes, 
and  for  securing  which  he  had  recovered  judgments,  should  bear  no  interest  at 
all,  and  that  during  a  period  of  something  about  half  a  century.  In  the  next  place 
can  any  thing  be  more  extraordinary  than  the  opinion  which  holds,  the  words  of 
the  order,  or  whatever  it  may  be,  embracing,  "  securities,  mortgages,  bonds,  and 
"  costs,"  do  not  embrace  judgments  1  And  yet  that  is  the  understanding  which 
has  been  supported  elsewhere. 

Let  us  look  at  the  order  of  the  11th  of  July.  1810,  the  governing  order,  as  I  tliink, 
upon  this  point,  and  see  whether  a  reasonable  doubt  can  be  entertained  that  under 
the  "  securities  "  judgments  must  be  comprehended.  There  is  a  judgment,  entered 
up  on  the  part  of  the  Appellants,  given  by  the  person  who  had  borrowed  the  money 
to  the  person  who  had  advanced  it.  The  question  is,  whether  in  legal  acceptation, 
or  common  parlance,  judgments  of  any  kind,  but  especially  a  judgment  entered  up 

*  6  Ves.  226.  tl  Jacob  and  Walker,  470. 
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on  tlie  wurrant  to  confess  a  judgment  given  by  the  debtor  to  the  creditor  docs  not 
come  within  the  description  of  securities  in  the  order  of  July,  1810.  Tliat  order 
was  obtained  by  Sir  Watkin  Lewes,  and  consented  to  on  the  part  of  his  adversary. 
that  the  Remembrancer  should  "take  an  account,  and  make  a  separate  report  of 
"  the  principal  and  interest  due  to  the  said  Defendants,  or  claimed  to  be  due  to  them, 
"  or  any  or  either  of  [825]  them,  upon  the  securities  in  that  cause  mentioned,  and 
"  otherwi.se,  together  with  the  costs  directed  by  the  decree  made  on  the  hearing,  to 
"  be  taxed  with  legal  interest  from  the  filing  of  the  said  bill  in  the  year  178;^,  deducting 
"  thereout  and  giving  credit  for  the  rents  and  profits  of  the  estates  in  the  jileadings 
"  mentioned,  and  other  monies  received  by  the  said  Defendants,  or  any  or  either  of 
"  them,  or  by  any  person  or  persons  on  their  account,  for  the  said  complainants'  use  ; 
"  and  in  taking  the  said  accounts  the  said  Deputy  Remembrancer  was  to  make  the 
■'  usual  half  yearly  rests,"  and  so  on.  I  entertain  no  doubt,  on  the  whole  matter, 
that  the  word  securities  includes  and  comprehends  this  judgment  as  much  as'  any 
other  security. 

This  then  affects  a  very  material  part  of  the  case,  for  it  afi'ects  a  sum,  large  un- 
fortunately, from  the  efilux  of  time,  for  interest  with  rests,  which  the  same  order  of 
the  11th  of  July  gives  upon  the  sum  contained  in  the  two  judgments,  one  of  those 
judgments  for  £1142,  namely,  the  judgment  of  the  Court  of  King's  Bench,  in  the 
month  of  June,  1778,  the  other  for  £5G9,  namely,  the  judgment  in  Easter  term,  1779  ; 
therefore  there  is  the  interest  which  ought  to  have  been  allowed  upon  the  sum  of 
£1711,  being  the  amount  of  the  two  judgments  mentioned  in  the  report  of  the  Master 
of  the  11th  of  December,  1826,  sent  back  to  be  review-ed,  but  which,  in  my  opinion, 
was  a  right  report,  and  ought  not  to  have  been  sent  back. 

I  have  now  gone  through  the  whole  of  the  three  points  on  which  I  find  it  impos- 
sible to  agree  with  the  Court  below.  There  remains  only  the  question  of  costs.  Now, 
upon  that  I  did  not  profess  to  feel  any  great  doubt  when  the  case  was  last  [826]  before 
your  Lordships.  We  are  here  dealing  with  the  case  of  mortgagor  and  mortgagee  : 
unless  you  can  shew  anything  to  except  it  from  the  general  rule,  the  costs  of  the  mort- 
gagee must  be  satisfied.  There  are  excepted  cases  ;  but  it  lies  on  the  mortgagor  to 
shew  the  exception,  and  that  is  not  done  here.  I  am,  therefore,  of  opinion  that  there 
ought  to  have  been  costs  given.  The  order  of  the  20th  of  June,  1801,  was  obtained 
by  Sir  Watkin  Lewes,  not  by  Mr.  Morgan,  but  resisted,  as  I  understand  it  to  have 
been,  by  Mr.  Morgan,  and  imposed  upon  him  by  the  Court  in  favour  of  Sir  Watkin 
Lewes.  It  is  hardly  possible  to  say  how  much  of  this  tedious  and  costly  litigation 
sprang  from  that  order.  If  I  were  to  say  nine  parts  in  ten  of  the  whole  costs  have 
originated  in  that  order — if  I  were  to  say  ninety-nine  parts  in  a  hundred  of  the  diffi- 
culties which  have  occurred  flow  from  the  same  source — if  I  were  to  say  that  the  com- 
plexity and  obscurity  which  involves  every  part  of  it,  and  which  leaves  me  in  the 
predicament  of  not  being  quite  certain,  even  at  this  moment,  whether  I  have  that 
accurate  knowledge  of  the  case  which  a  tenth  part  of  the  time  bestowed  on  almost 
any  other  case  I  have  ever  seen,  would  have  enabled  me  to  feel  confident  that  I  had 
attained — I  should  hardly  exaggerate.  At  any  rate,  great  difficulty  and  great  expense 
have  resulted  from  that  unfortunate  order  of  June,  1801,  which  was  a  bad  substitu- 
tion for  a  very  different  order  under  which  the  parties  had  been  acting  ever  since  the 
month  of  July,  1796. 

I  shall  now,  niy  Lords,  shortly  go  over  the  different  parts  of  the  decree  in  which 
I  differ  with  the  Court  he\ow.  I  shall  direct  a  copy  of  the  minute  [827]  in  my  hand 
to  be  given  to  Mr.  Courtenay,  and  I  am  glad  to  see  that  the  parties  have  the  benefit 
of  Mr.  Gurney's  note  of  that  which  I  have  stated.  It  is  desirable  that  the  note  should 
also  be  communicated  to  Mr.  Courtenay,  that  he  may  more  perfectly  understand 
what  I  mean  to  express  ;  and  I  have  no  doubt  the  parties  will  furnish  it  to  him  for  his 
assistance  in  drawing  up  the  order  of  your  Lordships'  House,  so  that  every  error, 
as  to  the  details,  may  be  avoided,  and  an  accurate  decree  at  length  be  made. 

First  of  all  1  shall  move  your  Lordships  to  alter  the  decree  of  the  .3d  of  May,  1827, 
referring  back  the  report  of  the  1 1th  of  December,  1826,  to  the  Master,  as  far  as  regards 
such  reference  back.  Secondly,  I  shall  move  your  Lordships  to  alter  the  decree  of  the 
6th  of  July,  1829,  overruling  the  Appellant's  exceptions  with  costs,  and  to  declare 
that  John  Morgan  has  sufficiently  proved  his  advance  of  £2400  in  respect  of  Sir  Watkin 
Lewes's  bond  or  bonds  (one  was  a  substitute  for  another),  and  therefore  that  the 
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Master's  report  of  the  10th  of  December,  1828,  ought  not  to  have  disallowed  the  sum 
of  £2431  13s.  Id.,  or  allowed  in  lieu  thereof  £1315  10s.  Thirdly,  to  declare  that 
interest  should  have  been  allowed  on  the  judgment  mentioned  in  the  report  of  the  1 1th 
of  December,  1826,  viz.  on  the  sum  of  £1142  recovered  by  the  judgment  of  the  Court 
of  King's  Bench  in  Trinity  term,  1778,  and  £5(59  by  judgment  of  the  same  Court 
of  Easter  term,  1779.  Fourthly,  to  declare  that  so  far  as  is  necessary  for  working 
out  the  object  of  those  declarations  and  making  those  alterations,  the  order  of  24tli 
of  June,  1801,  should  not  have  been  substituted  for  that  of  the  2d  of  July,  [828] 
1796.  This  is  necessary,  though  it  will  be  found  more  form  than  anything  else. 
Fifthly,  that  the  order  of  the  4th  of  February,  1827,  overruling  the  Appellant's  excep- 
tions be  altered,  and  those  exceptions  allowed,  only  so  far  as  is  necessary  for  working 
out  the  object  of  the  second  and  third  declarations,  and  also  as  to  the  Appellant's 
costs.  Sixthly,  that  so  much  of  the  decree  of  the  12th  of  May,  1829,  the  main  operative 
decree,  should  be  altered,  as  consists  of  formal  declarations  in  the  first  in.stance,  and 
also  as  far  as  regards  the  Appellant's  costs,  and  that  he  should  be  allowed  his  costs  ; 
and  that  the  decree  of  the  6th  of  July,  1829,  should  be  altered  as  regards  the  Appel- 
lant's costs,  and  that  the  Appellant  should  be  allowed  his  costs  in  that  behalf  in  which 
he  is  charged  with  the  Respondent's  costs. 

My  Lords,  with  respect  to  the  cross  appeal,  I  move  your  Lordshijis  that  the  cross 
appeal  be  dismissed,  and  the  judgment  of  the  Court  below  affirmed  with  the  costs 
of  that  appeal ;  and  I  have  no  hesitation  in  saying  that  I  am  moved  thereto  by  this 
consideration,  not  that  I  think  the  parties  were  obliged  to  bring  before  this  House 
the  cross  appeal  ;  it  might  perhaps  have  been  avoided  ;  but  as  I  have  no  power  of 
allowing  the  Appellant,  the  representative  of  Mr.  Morgan,  his  costs  in  the  principal 
appeal,  I  am  disposed  on  that  account  (which  I  might  not  otherwise  have  done)  to  allow 
the  costs  in  the  cross  appeal  to  the  Respondent  in  that  cross  appeal.  He  has  been 
brought  here  by  this  erroneous  judgment  of  the  Court  below,  and  in  consequence  of 
the  conduct  of  Sir  Watkin  Lewes  particularly  in  obtaining  the  order  of  the  20th  of 
June,  1801,  of  his  offering  no  evidence  in  support  [829]  of  those  charges  he  had  made, 
and  refusing  to  answer  the  interrogatories.  Those  circumstances  make  me  regret 
that  your  Lordships  cannot  give  to  the  party  who  has  been  dragged  into  this  litigation 
his  costs  in  the  appeal,  which  is  the  source  of  the  principal  expense  ;  but  he  is  Apjsellant, 
and  therefore  we  can  give  him  no  such  costs.  That,  however,  induces  me  to  think 
that  he  ought  to  receive  his  costs  where  he  is  Respondent,  though  if  that  had  stood 
alone  I  might  not  have  advised  your  Lordships  to  give  him  those  costs.  The  result 
will  be  to  give  him  the  costs  in  the  cross  appeal,  but  to  give  no  costs  in  the  principal 
appeal  to  this  House.  In  order  to  the  minute  being  prepared  carrying  into  effect 
the  views  I  have  detailed  to  your  Lordships,  I  would  move  that  the  further  considera- 
tion of  this  case  be  adjourned. 

Further  consideration  adjourned  sine  die. 

It  was  ordered  and  adjudged  that  the  oi-der  of  the  4th  of» February,  1827,  over- 
ruling the  exceptions,  etc.  be  reversed  and  the  exceptions  allowed,  and  the  ^[aster  to 
review  his  report :  and  that  the  decretal  orders  of  the  3d  of  May,  1827,  and  the  12th 
of  May,  1829,  be  reversed,  and  the  exceptions  to  the  Master's  report  of  the  10th  of 
December,  1828,  be  allowed  ;  and  that  so  much  of  the  decretal  order  of  the  6th  July, 
1829,  as  directs  that  the  receiver  of  the  rents  and  profits  of  the  mortgaged  estates 
should  pa.ss  his  final  accounts  and  pay  in  his  balances,  etc.  be  affirmed,  and  that  the 
residue  of  that  order  be  reversed  ;  and  that  it  be  referred  to  the  Master  to  tax  the 
costs  of  John  Morgan,  etc.  and  charge  the  same  against  the  mortgaged  estates,  and 
that  the  sum  due  to  Francis  Morgan  for  prin-[830]-cipal,  interest,  and  costs,  be  ascer- 
tained, and  that  the  cross  appeal  be  dismissed  with  £230  costs  :  and  the  House  declared 
that  Francis  Morgan  was  entitled  to  be  allowed  all  such  monies  as  had  been  expended 
by  him  for  costs  or  otherwise  under  any  of  the  orders  which  were  thereby  reversed, 
with  leave  to  apply  to  the  Court  of  Exchequer  in  respect  thereof,  etc. 
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[831]  IRELAND. 

COURT  OF  CHANCEKY. 

The  Most  Noble  George  Augustus,  Marquess  of  Donegal,  George  Hamilton 
Chichester,  commonly  called  Earl  of  Belfast,  aud  Frederick  Eichard 
Chichester,  commonly  called  A^iscount  Chichester,  son  of  the  said  Earl, 
aud  a  minor, — Appellants;  Henry  Gkattax,  Esq.,  and  Mary  O'Kelly 
Grattan,  his  Wife, — Eespondcnts  [1834]. 

[Mews'  Dig.  i.  7.5.] 

The  balance  of  a  claim  upon  an  account  was  settled  by  an  award  in  1 799,  which 
was  neither  acted  upon  nor  expressly  rescinded.  This  account,  together 
with  other  claims,  was  made  the  subject  of  several  references  from  time 
to  time,  until  the  year  1819,  when  a  balance  was  ascertained  upon  a 
negotiation,  and  the  debtor  executed  a  mortgage  to  secure  the  amount. 
At  this  time  judgments  and  executions,  which  had  been  obtained  by  the 
creditor,  were  outstanding  against  the  effects  of  the  debtor.  In  1827 
and  18"28  the  creditor,  in  consequence  of  difficulties  in  making  the  mort- 
gage available  for  the  liquidation  of  the  debt,  proceeded  upon  old  judgments 
for  parts  of  the  amount  secured  by  the  mortgage. 

Upon  a  bill  filed  by  the  debtor  to  set  aside  the  mortgage  deed  and  open  the 
account,  upon  the  ground  of  oppression  by  the  creditor,  and  errors  in  the 
account,  and  a  cross  bill  by  the  creditor,  to  establi.sh  the  deed  and  take 
the  account  upon  the  proof  of  it,  a  decree  was  made,  dismissing  the  original 
bill  and  directing  the  account  as  upon  the  cross  bill ;  and  this  decree  was 
affirmed  upon  appeal,  except  as  to  a  sum  of  £3560,  part  of  the  amount 
secured  for  insurances  upon  the  hfe  of  the  debtor,  it  not  being  alleged 
or  proved  tliat  the  [832]  creditor  had  paid  such  insurances,  and  also  such 
parts  of  a  sum  of  £1000  as  had  been  paid  by  the  debtor  for  costs,  whicji 
had  been  erroneously  included  in  the  amount  secured  by  the  mortgage ; 
and  in  respect  of  such  exceptions  the  decree  was  reversed,  and  the  account 
directed  to  be  taken,  with  allowance  of  credit  to  the  debtor  as  to  such  sums. 

The  Appellant,  the  Marquess  of  Donegal,  filed  a  bill  in  the  Court  of  Chancery  in 
Ireland,  stating  a  case  to  the  following  effect  : — In  the  year  1794,  he,  being  entitled 
in  remainder  to  large  estates  in  Ireland,  then  in  the  possession  of  his  father,  Arthur 
Marquess  of  Donegal,  purchased  from  Philip  O'Kelly  a  brood  mare,  three  colts,  and  a 
filly,  for  the  sum  of  £3750  sterling,  and  not  having  the  means  of  paying  for  the  same, 
he  gave  three  bonds  to  Phihp  O'Kelly,  all  bearing  date  the  22d  of  September,  1794, 
in  the  penal  sums  of  £1100,  £1100,  and  £14,700  respectively,  the  two  former  being 
conditioned  for  payment  of  £550  each  on  a  day  certain,  and  the  latter  being  con- 
ditioned for  payment  of  a  sum  of  £7350  immediately  after  the  decease  of  Arthur 
Marque.ss  of  Donegal.  And  as  a  further  security,  the  Appellant,  the  Marquess  of 
Donegal,  on  the  same  day  executed  to  Philip  O'Kelly  a  mortgage  of  the  Irish  estates 
whereof  the  Appellant  was  then  tenant  in  tail  in  remainder  expectant  on  his  father's 
decease,  for  securing  to  Philip  O'Kelly  a  sum  of  £2650  English  currency.  By  a  sub- 
sequent recovery  and  new  settlement  of  the  estates  during  the  life-time  of  Arthur 
Marquess  of  Donegal,  the  Appellant,  the  Marquess  of  Donegal,  became  tenant  for 
life  only  of  the  said  estates,  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  according  to  the  usual  course  of  family  settlements  :  [833]  and  Philip 
O'Kelly  having  obtained  warrants  of  attorney  with  the  bond  for  £14,700,  entered 
up  judgments  thereon  in  the  King's  Bench  in  England  and  Ireland  as  of  Michaelmas 
term,  1794. 

Arthur  Marquess  of  Donegal  died  in  January,  1799,  and  thereupon  the  Appellant, 
the  Marquess,  by  indenture  bearing  date  the  20th  of  April  in  the  same  year,  cou- 
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veyed  his  life  estate,  of  which  he  was  then  seised  in  possession,  to  trustees,  for  the 
purpose  of  paying  thereout  his  fair  creditors  hy  annual  instalments.  Soon  afterwards 
Philip  O'Kelly  became  pressing  for  payment  of  his  demands,  but  his  claims  were 
resisted  by  the  trustees  ;  and  on  the  16th  of  March,  1801,  a  bill  was  filed  in  the  Court 
of  Chancery  in  England,  in  the  name  of  the  Appellant  the  Marquess  of  Donegal,  and 
his  trustees,  against  Philip  O'Kelly,  praying  an  injunction  to  restrain  him  from 
taking  out  execution  on  the  judgments,  and  also  praying  an  account  of  the  dealings 
and  transactions  of  Philip  O'Kelly  with  the  said  Marquess.  The  cause  was  heard 
before  the  Master  of  the  Rolls,  and  by  an  order  made  in  that  cause  by  consent  on  the 
10th  of  May,  1803,  it  was  ordered  that  all  matters  in  difference  between  the  parties 
should  be  referred  to  Serjeant  Runnington.  On  the  31st  of  March,  1804,  Serjeant 
Runnington  awarded  that  on  the  balance  of  all  dealings  and  transactions  the  Mar- 
quess was  indebted  to  Phihp  O'Kelly  in  the  sum  of  £2100,  and  that  on  payment 
thereof  Philip  O'Kelly  should  deliver  up  and  cancel  all  the  securities  he  had  obtained 
from  the  Marquess,  except  a  debenture  for  £1000  referred  to  in  the  award ;  and  he 
further  awarded  that  mutual  releases  should  be  executed.  By  a  subsequent  order 
of  the  4th  of  May,  1804,  [834]  made  at  the  instance  of  Philip  O'Kelly,  Serjeant  Run- 
nington was  ordered  to  review  his  award,  not  altering  or  varying  the  amount  a  warded, 
and  to  state  how  much  of  the  sum  so  awarded  became  due  on  or  before  the  20th  of 
April,  1799.  On  the  17th  day  of  July,  1804,  Serjeant  Runnington  made  his  further 
award,  stating  that  he  had  reconsidered  all  the  evidence  formerly  laid  before  him, 
and  he  found  that  on  the  20th  of  April,  1799,  a  sum  of  £3687  7s.  0-^d.  was  due  and 
owing  by  the  Marquess  of  Donegal  to  Philip  O'Kelly  ;  but  he  further  found  that, 
between  that  day  and  the  date  of  his  former  award,  that  sum  had  been  reduced  by 
payment  of  money,  the  acceptance  of  a  debenture,  and  other  means,  to  the  sum  of 
£2100. 

In  a  cause  in  England  of  Jones  against  the  Appellant,  Philip  O'Kelly  filed  two 
charges  grounded  on  these  awards. 

Philip  O'Kelly  died  some  time  in  the  year  1805,  and  thereupon  his  eldest  son  and 
heir-at-law,  Andrew  Denis  O'Kelly,  obtained  letters  of  administration  of  his  personal 
estate.  In  the  month  of  September,  1814,  A.  D.  O'Kelly  demanded  payment  of 
various  sums  alleged  to  be  due  from  the  Appellant,  the  Marquess  of  Donegal,  to  him, 
as  well  on  his  own  account  as  on  account  of  the  aforesaid  deahngs  with  Philip  O'Kelly  ; 
and  it  was  finally  agreed  that  the  accounts  between  the  Marquess  and  Andrew  D. 
O'Kelly  should  be  taken ;  and  the  result  of  the  investigation  was,  that  the  demand 
of  A.  D.  .O'Kelly  in  his  own  right  was  settled  at  £9073  Is.  2d.,  and  his  demand  as 
administrator  of  his  father  at  £5977  10s.,  making  together  £15,050  lis.  2d.  Imme- 
diately after  these  balances  were  so  ascertained,  the  Appellant,  the  [835]  Marquess, 
paid  to  A.  D.  O'Kelly  a  sum  of  £50  lis.  2d.,  leaving  £15,000  exactly  as  the  then 
ascertained  balance  due  from  the  Marquess  to  A.  D.  O'Kelly.  The  sum  so  settled  as 
the  amount  of  A.  D.  O'Kelly's  demand  in  his  own  right  included  a  sum  of  £2693  9s. 
for  interest  upon  the  other  items  of  the  account.  It  also  included  two  sums  of  £176 
and  £1456  12s.,  claimed  by  A.  D.  O'Kelly  in  respect  of  dilapidations  of  certain 
preuiises  at  Epsom,  which  the  x4.ppellant,  the  Marquess,  had  held  as  tenant  to  A.  D. 
O'Kelly.  A.  D.  O'Kelly,  at  the  time  of  the  investigation,  claimed  a  further  sum  of 
£2650  on  account  of  the  same  dilapidations,  but  it  was  agreed  to  leave  that  claim 
out  of  the  account,  to  be  reserved  for  future  arrangement. 

The  sum  to  be  secured  being  thus  settled,  an  agreement  was  drawn  up  and  signed 
by  both  parties,  on  the  15th  of  October,  1814,  to  the  following  effect ;  namely,  that 
a  sum  of  £3000,  part  of  the  said  sum  of  £15,000,  should  be  paid  by  the  Appellant's 
trustees  out  of  the  first  rents  to  be  received,  after  paying  the  Dowager  Marchioness 
of  Donegal's  jointure,  and  certain  sums  due  for  interest  to  Mr.  Horsley's  executors 
and  Lord  Spencer  Chichester ;  that  a  bond  should  be  executed  by  the  Marquess  in 
the  penal  sum  of  £24,000,  to  secure  the  remaining  sum  of  £12,000,  by  half-yearly 
payments  of  £500  each,  with  interest  at  five  per  cent.,  and  the  judgment  for  £14,700 
was  to  remain  as  a  security,  first  for  the  payment  of  the  £3000,  and  afterwards,  to- 
gether -svith  the  bond  for  £12,000,  for  the  payment  of  the  half-yearly  instalments 
of  £500. 

At  the  time  of  signing  this  agreement  A.  D.  [836]  O'Kelly  urged  his  claim  for 
an  allowance  on  account  of  assurance,  which  he  proposed  to  effect  on  the  Appellant's 
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life.     Tlie  (juestion  as  to  this  claim  was  referred  by  the  Marquess  of  Donegal  and 
A.  D.  O'Kelly  to  the  Earl  of  Massareene,  as  arbitrator  ;  and  on  the  17th  of  October, 

1814,  he  awarded  against  any  allowance  on  that  account. 

Immediately  after  the  agreement  of  the  15th  of  October,  1814,  had  been  signed, 
an  order,  bearing  date  the  15th  of  October,  1814,  was  given  to  A.  D.  O'Kelly  by  the 
Appellant,  the  Marquess  of  Donegal,  signed  by  him,  and  addressed  to  his  trustees, 
Messrs.  Batt  and  Getty,  who  were  then  in  receipt  of  his  rents,  directing  them,  within 
six  weeks,  to  pay  to  A.  D.  O'Kelly  £3000  out  of  the  rents  arising  from  the  estates  of 
the  said  Marquess. 

The  trustees  upon  application,  stating  that  they  bad  no  funds  in  hand  to  answer 
the  demand  of  the  £3000,  A.  D.  O'Kelly,  on  the'lOth  of  November,  1814,  entered 
a  rule  for  judgment  on  the  scire  facias,  to  revive  the  former  judgment  for  £14,700, 
and  immediately  thereupon,  sued  out  and  issued  a  writ  of  fieri  facias  again.st  the 
goods  of  the  Marquess. 

Thereupon  the  Marquess  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  against 
A.  D.  O'Kelly,  praying  for  an  injunction,  and  an  account,  and  offering  to  abide  by 
the  agreement  of  the  15th  of  October,  1814.  By  an  order  made  in  that  cause,  dated 
the  :2d  of  March,  1815,  A.  D.  O'Kelly  was  restrained  from  further  proceeding  on 
the  judgment,  on  condition  of  the  Marquess  paying  him  the  sum  of  £3000,  and  upon 
the  further  condition  that  the  Marquess  should  eti'ect  an  insurance  on  his  life  for 
£12,000.  The  £3000  was  accordingly  [837]  paid,  and  the  insurance  was  effected, 
and  the  policies  were  lodged  in  court.  The  half-yearly  instalments  of  £500  each, 
were  afterwards  paid,  according  to  the  agreement  of  the  15th  of  October,  1814,  up 
to  November,  1817,  and  the  insurance  was  maintained  up  to  the  .same  period. 

In  the  year  181G,  the  Appellant,  the  Marquess  of  Donegal  signed  a  memorandum, 
dated  the  20th  of  Augu.st,  181G,  consenting  to  stand  charged  with  a  sum  of  £4253, 
on  account  of  an  annuity  granted  by  him  to  one  Sparks,  which  A.  D.  O'Kelly  alleged 
that  he  had  been  obliged  to  pay  as  surety,  and  a  sum  of  £4747  on  the  dilapidation 
account  reserved  ;  and  the  Mai'quess  handed  the  same  to  his  solicitor,  Mr.  Scott, 
with  directions  not  to  part  with  it  until  the  vouchers  and  bills  were  given  up,  or  the 
Marquess  should  be  sufficiently  guaranteed  by  A.  D.  O'Kelly. 

A.  D.  O'Kelly  having  obtained  po.ssession  of  this  memorandum,  without  producing 
any  vouchers,  commenced  an  actiim  against  the  Mai-quess  in  the  King's  Bench  in 
Ireland,  for  the  sum  acknowledged  by  the  memorandum  to  be  due  ;  and  the  Marquess 
being  advised  that  at  law  he  had  no  defence  to  the  action,  gave  a  cognovit,  confessing 
the  claim,  and  A.  I).  O'Kelly,  obtained  a  judgment  in  Trinity  term,  1817,  for  the 
full  amount,  viz.  £10,215  15s.,  late  Irish  currency,  and  £40  4s.  lOd.  costs.  On  the 
7th  of  June,  1817,  A.  D.  O'Kelly  issued  a  writ  of  fieri  facias  against  the  Marquess, 
on  the  judgment  so  lastly  obtained,  directed  to  the  sheriff  of  the  county  of  Antrim, 
and  a  duplicate  to  the  sheriff  of  the  county  of  Down,  marked  each  for  the  sum  of 
£10,255  19.S.  lOd.,  and  he  caused  the  sheriff"  to  seize  the  Marquess's  goods  in  the  [838] 
county  of  Down,  and  on  the  24th  of  November,  1817,  procured  a  return  on  the  writ 
of  goods  on  liand,  and  kept  up  the  execution,  by  a  succession  of  writs  of  venditioni 
exponas,  until  the  month  of  August,  1818.  During  this  period  the  Marquess's  solicitor 
opened  a  negotiation  with  A.  D.  O'Kelly,  in  order  to  ascertain  the  terms  on  which 
A.  I).  O'Kelly  would  withdraw  the  execution.  On  the  13th  of  March,  1818,  A.  D. 
O'Kelly  put  an  end  to  the  negotiation  by  issuing  a  new  writ  of  venditioni  exponas. 

On' the  22d  of  May,  1818,  £1000  was'paid  to  A.  D.  O'Kelly.  The  Marquess's  in- 
junction bill  was  dismissed  ;  the  injunction  was  dis.solved,  and  the  policies  of  insurance 
which  had  been  effected  under  the  order  of  the  Lord  Chancellor,  of  the  2d  of  March, 

1815,  were  delivered  to  A.  D.  O'Kelly,  together  with  a  debenture  for  £1000,  which 
had  been  lodged  in  court  in  the  same  cause.  The  agreement  of  the  15th  of  October, 
1814,  was  delivered  up  and  cancelled.  All  this  was  done  under  the  requisition  of 
A.  D.  O'Kelly,  and  the  pressure  of  the  execution  and  other  circumstances,  whereupon 
A.  D.  O'Kelly,  in  the  month  of  August,  1818,  withdrew  his  execution. 

Pending  the  negotiations,  the  Appellant,  the  Earl  of  Belfast,  who  was  the  eldest 
son  of  the  Appellant,  the  Marquess  of  Donegal,  attained  his  age  of  twenty-one  years, 
and  arrangements  were  made  for  the  purjiose  of  cutting  off  the  entails  of  the  family 
estates, and  paying  off  a  poi'tion  of  the  Marquess's  debts.  A  recovery  deed  was  pi-cpared, 
and  in  the  preparation  thereof  it  was  found  that,  by  virtue  of  the  mortgage  of  1794, 
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the  legal  estate  was  vested  in  A.  D.  O'Kelly,  as  heir-at-kw  of  his  [839]  father,  the 
mortgagee ;  and  consequently  the  recovery  deed  was  prepared,  making  him  a  party. 
But  A.  D.  O'Kelly  requiring  that  his  demand  should  be  admitted  as  a  first  charge 
upon  the  inheritance,  I'efused  to  execute  the  recovery  deed,  making  a  tenant  to  the 
freehold,  and  on  the  14th  of  November,  1818,  renewed  his  execution,  by  issuing  two 
new  writs,  marked  each  for  the  sum  of  £10, '256  19s.  lOd.  On  the  30th  of  November, 
1818,  he  filed  his  bill  against  the  Marquess,  in  the  Court  of  Chancery  in  Ireland,  for 
a  foreclosure  of  the  mortgage  of  the  2-ltli  of  September,  1794.  The  Marquess  and 
Earl,  finding  that  recoveries  could  not  be  suft'ci'ed,  and  consequently  that  they  could 
not  be  released  from  their  embarrassments  without  the  concurrence  of  A.  D.  O'Kelly, 
admitted  his  full  demand,  as  he  had  himself  made  it  out,  and  consented  that  the  full 
amount  thereof  should  be  made  the  first  charge  on  the  inheritance.  Under  these 
circumstances,  a  deed  was  prepared  and  executed  by  A.  D.  O'Kelly,  and  by  the  other 
necessary  parties,  wheretiy  the  estates  were  conveyed  to  a  tenant  of  the  freehold, 
for  the  purpose  of  suffering  new  recoveries  ;  and  by  the  same  deed  a  sum  of  £27,934 
12s.  4di  Irish  currency,  being  the  amount  of  A.  D.  O'Kelly's  amended  demand,  was 
made  a  first  charge  on  the  inheritance  of  the  estates. 

This  new  deed  bore  date,  and  was  executed  on  the  r2th  of  February,  1819,  and 
the  recoveries  were  suffered  on  the  same  day,  being  the  last  day  of  Hilary  term. 
Subject  to  this  charge,  and  to  other  incumbrances,  the  estates  were  settled  on  the 
Marquess  and  Earl  successively  for  their  lives,  with  remainder  to  tlie  first  and  other 
sons  of  the  Earl  successively  in  tail  male.  The  Appellant,  Viscount  [840]  Chichester, 
was  the  eldest  son  of  the  Earl  of  Belfast.  The  Marquess  also  gave  A.  D.  O'Kelly  an 
undei'taking  to  pay  him,  besides  the  sum  seciu'ed  by  the  deed,  a  sum  of  £1000  in  lieu 
of  costs. 

The  sum  of  £12,934  12s.  4d.,  Irish  currency,  was  represented  by  the  bill  to  be 
made  up  in  the  following  manner  : — It  consisted  of  three  difl'erent  accounts  ;  namely, 
first,  the  sura  due  to  A.  D.  O'Kelly,  as  administrator  of  his  late  father,  and  which 
was  called  the  administrator's  account.  Secondly,  the  sum  due  to  the  said  A.  D. 
O'Kelly,  on  account  of  his  private  dealings  with  the  Marquess,  and  which  was  called, 
the  private,  or  personal  account ;  and  thirdly,  the  sum  due  in  respect  of  the  Ep.som 
dilapidations,  and  the  payments  in  respect  of  Sparks'  annuity,  and  which  was  called 
the  dilaj)idation  account.  Upon  the  fir.st  account,  A.  D.  O'Kelly,  omitting  all  con- 
sideration of  Serjeant  Rtinnington's  award,  charged  the  Marquess  with  the  sum 
of  £3750,  as  the  principal  sum  due  on  the  sale  of  the  horses  in  1 794,  and  with  another 
sum  of  £398  2s.  Id.,  said  to  have  been  paid  by  the  said  Philip  O'Kelly,  on  account  of 
the  Marquess,  in  the  year  1792,  with  compound  interest  at  five  per  cent,  on  those 
sums  up  to  the  22d  of  May,  1818,  and  a  further  charge  of  £2  10s.  per  cent,  up  to  the 
same  period,  as  the  amount  necessary  during  that  period  to  eft'ect  an  insurance  on 
the  life  of  the  Marquess,  for  the  amount  of  his  debt,  although  no  such  insurance  was 
ever  effected. 

The  amount  due  from  the  Marquess  on  the  administrators'  account,  was  made 
to  amount,  on  the  22d  of  May,  1818,  to  a  sum  of  £12,094  4s.  7d.,  late  Irish  currency. 

On  the  private  account,  by  the  agreement  of  Oc-[841]-tober,  1814,  ascertained 
to  amount  to  £9073  Is.  2d.,  A.  D.  O'Kelly  calculated  interest  at  five  per  cent,  on  the 
sums  from  time  to  time  due  ;  he  gave  credit  to  the  Marquess  for  all  sums  which  had 
been  paid  since  1814,  as  having  been  paid  in  li({uidation  of  tlie  private  account ;  and 
by  these  means  the  sum  due  on  the  22d  of  May,  1818,  on  the  private  account,  was 
reduced  to  a  sum  of  £3326  lis.  3d.,  late  Irish  currency. 

On  the  dilapidation  account,  £9000  sterling,  with  which  the  Marquess  had  agreed 
to  be  charged  in  August,  1816,  A.  D.  O'Kelly  added  a  sum  of  £789  for  interest, 
up  to  the  22d  of  May,  1818;  and  reducing  the  amount  into  Irish  currency,  the 
amount  then  claimed  as  due  on  that  account,  was  thus  made  to  amount  to  £10,604 
15s.  Irish  currency. 

A.  D.  O'Kelly  then  added  a  sum  of  £1130  17s.  8d.,  being  interest  at  the  rate  of 
six  per  cent,  from  the  22d  of  May,  1818,  to  the  12th  of  February,  1819,  and  a  further 
sum  of  £778  3s.  lOd.,  being  the  sum  for  which  an  insurance  might  have  been  eft'ected 
on  the  life  of  the  Marquess  ;  whereby  sums  amounting  together  to  the  sum  of  £27,934 
12s.  4d.,  were,  under  the  aforesaid  circumstances,  made  a  primary  charge  on  the 
estates  included  in  the  recoveries  of  1819. 
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No  credit  was  given  to  tlie  Mar((iu's.s  for  the  sums  appearing  liy  Serjeant  Ixmining- 
ton's  award  to  have  been  paid  between  the  '20th  of  April,  17i)'.),  and  tlie  date  (if  his 
award,  nor  for  the  sum  of  £50  lis.  "Jd.,  paid  in  Oetolier,  ISII,  imr  f(ir  the  vahie  of 
the  poHcies  of  assurance  delivered  up  to  A.  D.  O'Kelly  in  lf<lN. 

A.  D.  O'Kelly  died  in  April,  1820,  having  by  his  will,  appointed  Philip  \MiitfieUl 
Harvey,  who  [842]  was  his  heir-at-law,  and  prineipal  devisee,  James  Foulds  Cartles, 
since  deceased,  and  the  Respondent,  Henry  Grattan,  his  executors.  I'hilip  W.  Harvey 
alone  proved  the  will  (the  other  executors  having  then  declined  to  act),  and  also 
obtained  letters  of  administration  ilc  lioiiis  11011,  of  the  effects  of  Pliilip  Olvelly. 

Soon  after  tlie  death  of  A.  I).  O'Kelly,  P.  W.  Harvey  commenced  an  action  against 
the  Marquess,  n])on  the  nndertaking  given  by  him  for  the  sum  of  £1000  for  costs, 
in  February.  1811),  and  he  obtained  judgment,  and  was  jiaid  the  amount;  and  in 
the  month  of  January,  18"J1,  P.  W.  Harvey  filed  his  bill  in  the  Court  of  Chancery 
in  Irehmd.  against  the  Marcpiess.  for  the  purpose  of  having  the  trusts  of  the  deed 
of  the  l'2th  of  February,  1819,  carried  into  execution. 

To  this  bill  the  Marquess  put  in  his  answer,  impeaching  several  of  the  items,  com- 
posing the  gross  sum  of  £27,1)34  12s.  4d.  ;  whereujjon  1\  W.  Harvey,  on  the  KJtli 
of  February,  1822,  applied  to  the  court  for  a  receiver,  which  was  refused,  but  the 
court  ordered  the  Marquess  to  pay  the  arrear  of  interest  then 'due,  and  the  accruing 
interest  on  the  sum  of  £2100,  awarded  by  Serjeant  Runnington,  and  that,  in  default 
thereof,  a  receiver  should  be  appointed  to  such  extent ;  and  this  order  was  affirmed 
by  the  Lord  Chancellor  on  an  appeal. 

P.  W.  Harvey  filed  an  amended  bill  on  the  12th  of  November,  1822,  to  which 
the  Marquess  put  in  his  answer,  but  P.  W.  Harvey  did  not  take  any  further  step 
in  the  cause. 

P.  W.  Harvey  having  made  his  will,  whereby  he  gave  all  his  estate  to  liis  daughter, 
the  Respondent,  Mary  O'Kelly  Grattan,  whom  lie  apjiointed  his  [843]  executrix,  died 
in  the  year  182(i,  leaving  her  his  heire.ss-at-law,  and  also  heiress-at-law  of  P.  O'Kelly 
and  A.  D.  O'Kelly  ;  and  soon  after  the  death  of  P.  W.  Harvey,  Mary  O'Kelly  Grattan 
proved  Ids  will  in  the  proper  eccle.siastical  court. 

After  the  death  of  P.  W.  Harvey,  the  Respondent,  H.  Grattan,  proved  the  will 
of  A.  D.  O'Kelly,  and  obtained  letters  of  administration  ile  honis  non,  of  the  estate 
of  P.  O'Kelly,  and  he  then  ])roceeded  to  revive  the  judgment  obtained  in  Trinity  term, 
1817,  in  respect  of  the  dilajiidation  account ;  and  in  ^lichaelmas  term,  1827,  the  .same 
was  revived  accordingly  ;  and  on  the  21)tli  of  NovemJier  he  issued  a  writ  of  fieri  facias 
against  the  Manpiess,  directed  to  the  sheriff'  of  Down,  marked  for  the  sum  of  £94()7 
Is.  4d.,  and  caused  tlie  amount  to  be  levied  upon  the  goods  of  the  Manjue.ss,  and  the 
amount  was  levied  and  paid  over  to  him  accordingly. 

In  May,  1828,  H.  Grattan,  as  representative  of  P.  O'Kelly,  proceeded  to  revive 
the  judgment  of  Michaelmas  term,  1794,  obtained  by  P.  O'Kelly  for  £14,700,  and 
obtained  judgment  of  revival  on  the  23d  of  June,  1828,  and  thereupon  the  Appellants, 
on  the  22d  of  June,  1828,  filed  their  original  bill  in  this  cause,  against  the  Respon- 
dents, in  the  Court  of  Chancery  in  Ireland,  stating  the  facts  aforesaid,  charging  fraud 
and  oppression,  and  praying  that  the  deed  of  the  12th  of  February,  1819,  so  far  as 
it  went  to  charge  the  estates  of  the  Appellants,  or  any  of  them,  with  the  said  sum  of 
£27,934  12s.  4d.,  late  Irish  currency,  with  interest,  might  be  decreed  fraudulent  and  void 
as  against  the  Appellants,  or  at  least  that  it  should  not  be  permitted  to  stand  further,  or 
otherwise  than  as  a  [844]  security  for  the  sums  really  and  band  fide  due  to  P.  O'Kelly 
and  A.  D.  O'Kelly,  their  representatives,  or  either  of  them  ;  and  that  an  account  might 
be  taken  on  the  foot  of  the  several  dealings  between  Ajjpellant,  the  Marquess,  and 
P.  O'Kelly,  and  A.  D.  O'Kelly,  or  either  of  them ;  and  that  the  ascertainment  of  the 
damages  for  the  alleged  dilapidations  of  the  premises  at  Epsom,  and  Sparks'  annuity, 
might  be  set  aside,  the  same  being  founded  on  a  mistake  ;  and  that  the  sum  to  which 
A.  D.  O'Kelly  was  fairly  entitled  for  such  dilapidations  and  Sparks'  annuity,  might 
be  ascertained  ;  and  that  tlie  original  judgment  and  other  securities  before-mentioned, 
and  which  had  been  obtained  by  P.  O'Kelly  and  A.  D.  O'Kelly,  or  either  of  them, 
might  be  set  aside,  or  at  the  utmost  might  be  permitted  to  stand  as  a  security  only 
for  the  amount  of  the  respective  sums,  fairly  and  justly  due  on  foot  of  the  several 
demands,  on  account  of  which  the  said  judgments  or  other  securities  were  obtained  ; 
nnd  that  in  the  mean  time  the  Respondents,  H.  Grattan  and  M.  O'Kelly  Grattan, 

1105 


VIII  BLIGH  N.  S.  DONEGAL  V.  GRATTAN  [1834] 

might,  by  the  injunction  of  the  Court,  be  restrained  from  issuing  execution  upon  any 
of  the  said  judgments  ;  and  that  tlie  award,  and  furtlier  award  of  Serjeant  Running- 
ton  should  be  considered  as  binding  and  conchisive  upon  the  pai'ties  ;  and  tliat  the 
Appellants,  or  such  of  them  as  should  be  entitled  thereto,  should,  in  taking  such 
accounts,  have  credit  for  the  value  of  the  policies  of  insurance,  which  were  handed 
over  to  A.  D.  O'Kelly  at  the  time  befoi'e-mentioned,  and  also  for  the  sum  of  £1000, 
which  was  recovered  at  law  by  A.  I).  O'Kelly's  representatives,  in  the  action  grounded 
on  the  undertaking,  which  the  said  Marcpiess  was  [845]  com]it'lled  to  sign,  in  oi'der 
to  induce  A.  D.  O'Kelly  to  execute  the  deed  of  the  1  "Jtli  of  I<'ebruary,  1819,  and  might 
also  have  credit  for  all  sums  paid  to  P.  O'Kelly,  and  A.  D.  O'Kelly,  or  for  their  or 
either  of  their  accounts  ;  and  also  have  credit  for  the  said  sum  of  £fl4:(J7  Is.  4d.,  levied 
by  the  Respondent,  Henry  Grattan,  under  the  said  execution  ;  and  that  the  said 
credits  might  be  set  oft"  against  any  fair  demands  of  the  said  Respondents,  in  right 
of  P.  O'Kelly  and  A.  D.  O'Kelly.  or  either  of  them,  to  be  ascertained  on  the  taking 
of  such  accounts  aforesaid  ;  and  that  the  sum  so  levied  as  aforesaid,  under  the  said 
execution,  should  be  considered  as  in  full  discharge  and  satisfaction  of  the  said  judg- 
ment, and  of  the  particular  items  relating  thereto,  and  forming  a  part  of  the  said 
sum  of  £27,934  12s.  4d.  mentioned  in  the  deed  of  the  12th  of  February.  1819  ;  and 
in  case,  in  taking  the  accounts  aforesaid,  it  should  appear  that  the  said  sum  so  levied 
amounted  to  more  than  the  sum  fairly  due  for  the  said  dilapidations  and  Sparks' 
annuity,  then  that  the  Appellants  should  have  credit  for  the  same  as  against  the  sum, 
if  any,  which  might  be  remaining  due  on  the  foot  of  the  other  demands  of  A.  D.  O'Kelly, 
or  P.  O'Kelly  ;  and  that  a  balance  might  be  thereupon  struck  ;  and  that  upon  pay- 
ment of  such  balance,  if  any,  to  the  Respondents,  or  such  of  them  as  might  be  entitled 
to  receive  the  same,  that  the  said  Respondents,  or  such  of  them  as  ought  so  to  do, 
should  reconvey  to  the  Appellants  according  to  their  right,  or  to  a  trustee  for  them, 
the  legal  estate  vested  in  them,  under  and  by  virtue  of  the  said  deed  of  the  12th  of 
February,  1819,  or  by  the  mortgage  of  the  22d  of  September,  1794. 

An  injunction,  obtained  for  want  of  answer,  was  [846]  continued  to  the  hearing. 
The  Respondents  filed  their  an.swer  on  the  28th  of  November,  1828.  and  an  order 
was  made  at  the  Rolls,  on  the  28th  of  Jamiary,  1829.  continuing  the  injunction  until 
the  hearing,  which  order  was  afterwards,  on  the  27th  of  June,  1829,  on  an  appeal 
to  the  Lord  Chancellor,  affirmed. 

The  Respondents  filed  their  answer  on  the  22d  November,  1828,  denying  tlie 
allegations  of  fraud  and  oppression  stated  in  the  bill,  and,  in  effect,  that  the  awards 
by  Runnington,  and  the  former  settlements,  had  been  abandoned  by  all  pai-ties,  and 
the  account  and  deed  consequent  thereon,  of  February,  1819,  finally  substituted. 
In  1829,  they  filed  a  cross  bill,  the  same  in  substance  as  the  answer.  The  Respondents 
therein  stated  all  the  transactions  anterior  to  the  deed  of  February,  1819,  and  the 
modes  in  which  the  Marquess  had  continually  deferred  payment  of  the  sums  due 
from  him.  They  then  stated,  that  the  settlement  of  accounts  contained  in  that  deed 
was  effected  with  deliberation  and  advice  by  the  Marquess,  and  that  he  still  refused 
to  pay  the  amount,  which  he  there  ackiiowledged  to  be  due  ;  and  it  was  thereby 
prayed  that  the  deed  of  12th  February,  1819,  might  be  declared  good  and  valid,  and 
that  the  charge  created  thereby  n)iglit  be  declared  a  good  charge,  and  binding  on 
the  estate  of  the  Appellants,  comprised  in  the  said  deed  ;  and  that  it  should  be  referred 
to  the  Master  to  take  an  account  on  foot  of  the  deed,  of  the  principal  sum  and  interest 
thereon  from  the  date  of  the  deed,  and,  after  all  credits  allowed  to  the  Apjiellant, 
the  Marquess,  for  all  payments  made  subse([uent  to  the  execution  of  the  deed  by  or 
on  account  of  the  debt  so  ascer-[847]-tained,  that  a  balance  should  be  struck  on  foot 
thereof,  and  that  the  balance  so  discovered  might  be  declared  a  good  charge  on  the 
estates  of  the  Appellants,  and  that  the  Marquess  might  be  decreed  to  pay  unto  the 
Respondents  what  should  appear  to  be  justly  due  and  owing  to  them  on  the  taking 
of  the  account,  together  with  the  costs  of  the  suit,  by  a  short  day  to  be  appointed 
by  the  Court  for  that  purpose,  the  Respondents  being  i-eady  and  willing,  and  thereby 
offering,  on  being  paid  their  principal  money  and  interest  and  costs  at  the  said  a]i- 
pointed  time,  to  reconvey  the  pre!iii.ses  imto  the  Appellants,  or  unto  either  of  them, 
as  the  Court  should  direct,  or  else  that  the  injunction  might  be  removed,  and  that 
the  prior  securities  granted  by  the  Manpiess  in  1794  might  be  declared  to  be  collateral 
to  the  deed  of  1819,  and  a  foreclosure  be  decreed,  as  thereby  prayed,  in  default  of 
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payment,  and  that  a  receiver  might  he  appointed  loy  tlie  t'ourt  to  receive  tlie  rents 
of  the  mortgaged  premises,  and  that,  if  necessary,  an  account  might  he  taken  of  all 
incumbrances  prior  to  the  Rc^spondents'  demands,  and  that  the  Appellant,  the  Mar- 
quess, might  he  decreed  to  discover  what  prior  incumbrances  existed  affecting  the 
lands,  cand  whether  any  of  the  same  were  outstanding  and  suffered  for  the  benefit 
of  the  Marquess,  and  that  such  of  them  as  subsisted,  or  were  kept  on  foot  for  the  benefit 
of,  or  in  trust  for,  the  Mai'quess,  might  not  be  permitted  to  stand  in  the  Respotidents' 
way,  and  might  be  deemed  to  be  satisfied,  as  far  as  might  be  necessary  for  the  rights 
of  the  Respondents  ;  and  that  the  lands  and  premises  comprised  in  the  said  mortgage 
of  17'.)4,  and  deed  of  1811),  respectively,  or  a  competent  part  thereof,  might  be  sold 
[848]  for  the  payment  of  the  sums  respectively  secured  thereby  to  J'hilip  O'Kelly 
and  Andrew  Denis  (J'Kelly,  and  unto  the  Respondents  as  their  representatives,  ;ind 
all  prior  incuudirancers,  and  that  all  proper  parties  might  join  in  such  sale  and  in 
making  out  title  to  the  purchaser  or  purchasers,  and  that  the  same  might  be  decreed 
and  taken  as  a  cross  bill  against  the  said  Marquess,  the  said  Earl,  and  the  said  Viscount 
Chichester,  and  the  said  cause  so  instituted  by  them  and  this  cause  might  be  heard 
together. 

After  issue  joined,  mucli  evidence  was  gone  into  on  both  sides,  respecting  the 
various  claims  and  settlements  made  and  attempted  during  the  period  that  elapsed 
since  the  iManpiess  first  incurred  the  debt. 

The  cause  and  the  cross  cause  came  on  together  to  be  heard  before  the  Lord  High 
Chancellor  of  Ireland,  on  the  5th  December,  1831,  and  on  the  12th  December,  1831, 
his  Lord.ship  dismissed  the  Ap])ellants'  original  bill  with  costs.  And  in  the  cross 
cause,  in  which  tlu^  Respondents  were  Plaintiffs  and  the  Appellants  Defendants, 
his  Lordship  decreed,  that  the  deed  of  the  I'ith  February,  181',),  should  stand  as  a 
security  for  the  sum  of  £27, 934  12s.  4d.  late  Irish  currency,  with  interest  until  paid, 
and  that  the  same  was  a  good  and  valid  charge  on  the  lands  and  premises  in  the  .said 
deed  mentioned,  and  that  the  Respondents  were  entitled  thereto  ;  and  that  the  trusts 
of  the  said  deed,  in  relation  to  the  said  sum  of  £27,934  ISs.  4d.,  and  the  interest  thereof, 
should  be  carried  into  execution  ;  and  it  was  referred  to  one  of  the  Masters  of  the 
Court  of  Chancery  in  L-eland,  to  take  an  account  of  the  sum  remaining  due  to  the 
Respond-[849]-ents  for  principal  and  interest,  under  the  said  deed,  after  all  just 
and  fair  allowances. 

The  appeal  was  against  this  decree. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Rolfe. 

The  account  on  which  the  charge  for  £27,934  12s.  4d.  is  founded,  was  not  a  fair 
acooiuit,  but  was  forced  ujion  the  Marquess  by  stress  of  the  execution  issued  by  A.  D. 
O'Kelly  in  1817,  and  by  other  circumstances  of  distress  and  oppression.  In  the 
account  in  question,  no  credit  is  given  to  the  Manjuess  for  the  sums  paid  subsequently 
to  the  20th  April,  1799,  and  which  are  alluded  to  in  Serjeant  Runnington's  further 
award,  and  which  at  the  date  of  that  award  reduced  the  debt  to  £2100  ;  nor  for 
the  sum  of  £50  lis.  2d.  paid  to  A.  D.  O'Kelly  in  October,  1814  ;  nor  for  the  value 
of  the  policies  of  assurance  handed  over  to  A.  D.  O'Kelly  in  1818.  The  Marquess 
is  charged  witli  a  per  centage  by  way  of  insurance  upon  his  life  for  a  large  portion  of 
the  debt,  but  there  is  no  proof  in  the  cause,  nor  even  allegation,  that  any  such  sums 
were  actually  paid,  or  any  assurance  really  eft'ected.  The  account  charges  interest 
upon  many  sums  not  in  their  nature  bearing  interest,  and  consolidating  principal, 
interest,  and  insurance,  as  of  the  date  of  May,  1818,  charges  interest  upon  the  entire 
sum  for  nine  months  to  the  12th  February,  1819.  The  Respondent,  Henry  Grattan. 
by  his  ])roeeedings  at  law,  must  he  deemed  to  have  waived  the  benefit  of  the  deed 
of  1819. 

For  the  Re;Spondent,  the  Solicitor-General  atid  Mr.  Hall. 

No  error  is  shewn  in  any  of  the  accounts  pro-[850]qiosed  to  be  opened.  And 
if  error  coidd  be  shewn,  it  is  not  competent  to  the  Aiijiellants  to  open  an  account 
settled  as  it  was  by  the  deed  of  1819.  If  there  had  been  error,  and  it  had  been  coni- 
])etent  to  the  Aj)pellants  to  seek  relief  against  the  settlement  of  1819,  there  is  not  any 
.safe  mode  of  correcting  such  error,  or  any  reasonable  hope  of  arriving  at  a  more  sound 
and  just  conclusion  than  that  adopted  in  the  settlement.  If  the  accounts  weie  opened, 
under  the  circumstances  of  this  case,  and  the  death  of  tlie  principal  claimants  .so  long 
ago,  the  Appellants  wo\ild  obtain  an  advantage,  to  which  they  are  in  nowise  entitled. 
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The  vouchers  for  these  accounts  were  produced  upon  former  settlements  ;  many 
of  them  are  lost  or  destroyed,  are  not  producible,  and  ought  not  now  to  be  called 
for.  Lord  Courtenay  r.  (ioodschall,  0  Ves.  473.  ;  Drew  r.  Power,  1  Scho.  &  Lef. 
192.  ;  Rosse  r.  Stirling.  4  Dow,  4-i'2. 

The  Marquess  of  Donegal  has  been  himself  the  author  of  all  the  delays  and  diffi- 
culties in  settling  the  accounts.  The  settlement  of  February,  1819.  was  carefully 
considered  and  advisedly  adoj)ted.  and  formally  executed  by  and  on  behalf  of  the 
Marquess  of  1  )onegal.  It  was  a  compromise  of  a  claim,  which  is  of  itself  a  considera- 
tion, and  will  not  be  inquired  into.     Cole  v.  (fibbon,  .3  P.  W.  294.  ;  Atwood  r. , 

1  Russell.  3.5.3.,  affirmed  on  appeal  before  L.  C.  .5  Russ.  149. ;  Naylor  r.  Winch.  1  Sim. 
&  Stu.  .505. 

The  Appellants  have  not  shewn  any  grounds  for  impeaching  the  validity,  or 
disputing  the  fairness,  of  the  settlement  of  1819,  or  reducing  the  amo\int  therein 
acknowledged  to  be  due. 

The  Appellants  have  not,  by  their  bill,  shewn  any  equitable  title  to  the  relief  thereby 
prayed,  [851]  and  have  not  produced  evidence  to  sustain  the  statements  made  in 
their  bill,  such  as  it  is,  or  to  invalidate  the  claim  of  the  Respondents.  The  .scope  and 
prayer  of  the  bill  is  to  open  the  account,  which  will  not  sustain  a  decree  to  surcharge 
and  falsify.  To  found  the  right  to  open  the  account,  specific  errors  should  be  pointed 
out  by  tlie  bill.     Taylor  )•  Ilayling.  1  Co.x.  435. 

(August  12,  1834.)  The  Lord  Chancellor. — In  this  case  I  am  of  opinion,  that  an 
alteration,  material  at  least  as  to  the  amount,  mu.st  be  made  in  the  decree.  I  am  not 
satisfied  with  that  part  of  the  decree  which  allows  retrospectively  and  hypothetically, 
without  any  grounds  whatever,  the  amount  of  premiums  upon  the  life  insurance, 
supposed  to  have  been  paid.  I  have  been  furnished  by  the  respective  agents  with 
two  statements  of  this  matter,  which  difl'er  materially  in  amount.  Before  the 
minutes  are  drawn  up,  the  parties  will  come  before  the  Assistant  Clerk,  Mr.  Courtenay, 
and  state  to  him  upon  what  ground  it  is  they  have  given  in  two  such  discrepant 
accounts,  which  must  rest  altogether  upon  figures.  I  propose  to  add  £1000,  because 
I  think  Colonel  O'Kelly.  after  the  settlement  of  1819.  extorted  (I  am  bound  to  say 
extorted)  from  the  necessities  of  the  other  party,  an  additional  £1000.  And  I  cannot 
see,  I  confess,  any  reason  that  can  be  assigned  why  Colonel  OTvelly  did  not  ask  £10,000 
as  well  as  £1000.  If  the  interest  is  not  included,  a  sum  will  be  added  for  it.  which 
the  parties  will  agree  upon.  The  decree  will  assume  something  like  that  form,  but 
the  particular  minutes  will  be  settled,  and  given  out  to  the  parties  to  avoid  dispute. 
In  Dther  respects,  the  decree  ought  to  be  affirmed. 

[852]  (12th  Aug.)  Ordered  and  adjudged.  That  so  much  of  the  decree  in  the  suit  in 
which  the  Marque.ss  of  Donegal  and  others  were  Plaintiffs,  as  directs  that  the  Plaintift's' 
bill  in  that  suit  be  dismissed,  be.  and  the  same  is  hereby  affirmed,  and  that  the  other 
directions  contained  in  the  same  decree  be,  and  the  same  are  hereby  reversed  ;  and 
in  the  suit  in  which  the  said  Marquess  is  Defendant,  their  Lordships  declare  that 
the  Plaintift's  in  that  suit  are  not  entitled  to  charge  the  said  Marquess  with  any  pre- 
miums for  insurance  of  his  life  not  actually  paid  :  And  it  appearing  that  the  sum 
of  £27,934  12s.  4d.,  late  Irish  currency,  in  the  .said  decree  mentioned,  is  composed 
of  such  charges  with  interest  to  the  extent  of  £3500  4s.  4d..  their  Lordships  order 
that  the  sum  of  £24.374  8s.,  late  Irish  currency,  he  substituted  for  the  said  sum  of 
£27,934  12s.  4d.,  like  currency:  And  it  is  further  ordered  and  adjudged,  that  it 
be  referred  to  the  Ma.ster  in  the  Court  of  Chancery  in  Ireland,  to  whom  the  said  cause 
is  referred,  to  take  an  account  of  the  sum  remaining  due  to  the  Respondents  fur  prin- 
cipal and  interest  upon  the  footing  of  the  present  order,  and  that  in  taking  the  said 
accounts  the  said  Marquess  is  entitled  to  have  credit  for  such  sum  or  sums  of  money 
as  Tiiay  have  been  paid  in  pursuance  or  part  discharge  of  the  undertaking,  signed 
by  the  .said  Marquess  in  the  bill  mentioned,  for  payment  of  the  sum  of  £1000  for  costs, 
and  also  .such  sum  or  sums  of  money  as  the  said  Marquess  may  have  paid  in  respect 
of  the  costs  by  the  first  mentioned  decree  directed  to  be  paid  by  the  said  Marquess, 
and  hereby  in  that  respect  reversed  from  the  respective  times  of  such  payments  : 
And  it  is  further  ordered  and  adjudged,  that  the  said  decree  in  all  other  resjiects  be, 
and  the  same  is  hereby  affirmed. 
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[853]  IRELAND. 

COUKT  OF  CHAXCEUY. 

The  Most  Honourable  George  Augustus,  Marquess  of  Donegal, — Appellant ; 
John  S.  Salt,  John  Towgood,  John  Ingi!am,  JaiMes  Strange,  James 
Dashwood,  Ed.  Howell,  James  Stevens,  and  George  Peacocke, 
Es.juires, — Respondents  [1834]. 

[Mews"  Dig.  vi.  7:)C..] 

A  suit  liaving  been  instituted  in  tlie  Court  of  Chancery  in  England,  to  carry 
into  execution  the  tru.^ts  of  a  deed  executed  by  D.  in  17'.)'.),  for  the  benefit 
of  creditors  holding  debentures  ;  the  assignees  of  a  bankrujit  firm  claim- 
ing under  two  debentures  which  had  been  deposited  with  the  firm,  for 
balances  due  and  to  become  to  them,  went  in  under  the  decree  to  prove 
their  claim.  The  Master  reported  as  to  one  of  the  debentures.  No.  20, 
that  the  sum  secured  by  it  was  due  under  the  deed  of  trust ;  but  that  there 
was  not  sufficient  proof  to  establish  the  right  of  the  claimants.  Pending 
this  suit  a  bill  was  filed  in  the  Court  of  Chancery  in  England,  for  the  ad- 
ministration of  the  estate  of  the  bankrupt  firm,  in  which,  by  an  order 
of  Court,  a  receiver  of  that  estate  was  appointed.  In  this  .state  of  the 
proceedings,  and  while  the  creditor's  suit  in  England  was  pending,  a  bill 
was  filed  in  the  Court  of  Chancery  in  Ireland  by  the  a.ssignees  of  the  bank- 
rupt firm  and  the  receiver,  for  the  same  purpose  as  the  suit  then  pending 
in  England — viz.  the  execution  of  the  trusts  of  the  deed  of  171)9,  and  pay- 
ment of  the  creditors  holding  debentures.  In  this  suit  proof  was  given 
before  the  Master  of  the  execution  and  assignment  of  the  debenture. 
No.  26,  of  the  search  for  and  loss  of  the  original,  and  of  an  exannned 
copy. 

Upon  this  proof  a  decree  was  made,  declaring  the  right  of  the  [854]  assignees 
for  payment  of  a  certain  portion  of  the  sum  due  upon  the  debenture  to 
the  receiver  in  the  English  suit. 

This  decree  was  affirmed  on  appeal. 

The  Respondents,  in  182-5,  filed  a  bill,  which  was  amended,  in  1828,  in  the  Court 
of  Chancery  in  Ireland,  against  the  Appellant  and  W.  iM'George.  The  bill  so  amended, 
stated  the  following  case  : — The  Appellant,  in  the  year  1799,  was  entitled,  as  tenant 
for  life,  in  possession,  without  impeachment  of  waste,  to  real  estates  in  Ireland,  of 
very  considerable  yeaily  value  ;  and  was  also  entitled  to  several  shares  in  the  joint 
stock  of  the  Lagan  Navigation  Company,  in  respect  of  a  sum  of  £50,000,  subscribed 
by  his  father,  tlie  late  Marquess  of  Donegal,  to  that  undertaking. 

In  order  to  provide  for  the  payment  of  debts  due  to  a  numerous  body  of  creditors, 
the  A])pellant  entered  into  an  arrangement  with  the  Respondent,  .lames  Dashwood. 
John  Agnew.  deceased,  and  William  M'George,  a  co-defendant  with  the  Appellant 
in  the  suit  which  is  the  subject  of  the  present  appeal,  by  which  those  gentlemen,  who 
were  some  of  the  acting  partners  of  the  firm  of  Walwyn,  Strange,  and  Company. 
bankers,  in  New  Bond  Street,  London,  were  to  act  in  conjunction  with  William  Lyon, 
deceased,  the  then  solicitor  of  the  Appellant,  as  trustees  of  a  deed  to  be  executed  by 
the  Appellant  for  the  above  purpose. 

An  indenture  was  accordingly  executed  by  the  Appellant  and  the  said  trustees, 
bearing  date  the  20th  of  April,  1799  ;  and  made  between  the  Appellant,  of  the  first 
part ;  the  said  James  Dashwood.  John  Agnew,  William  M'George,  and  [855]  William 
Lyon,  of  the  second  part  :  and  Francis  Con.«t.  of  the  Middle  Temple,  Esij..  and  (icorge 
Downing,  of  Lincoln's  Inn.  E.-:((.  of  the  third  part  ;  by  which,  after  reciting,  amongst 
other  things,  that  the  Appellant  was  entitled  to  the  possession  of  the  said  real  estates, 
subject  to  certain  terms  of  years  and  charges  therein  mentioned  ;  ami  that  he  had 
contracted  debts  to  a  considerable  amount,  and  was  wholly  unable  to  make  provision 
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for  tlic  pavineiit  tlierenf,  except  by  sale  of  the  said  navigation  sluifes.  and  out  of  tliP 
income  of  tlie  estates  he  then  was,  and  on  the  decease  of  Barbara,  Marcliioness  of 
Donegal,  wonld  become  entitled  to  for  his  life  ;  and  that  he  had  accordingly  assigned 
the  said  navigation  shares  to  the  said  James  Dashwood,  John  Agnew,  William 
M'George,  and  William  Lyon,  upon  certain  trusts  for  that  purpose,  by  an  indenture,  re- 
cited in  the  indenture  now  in  recital,  the  said  Appellant  demised  all  liis  manors,  towns, 
land,  premises,  tenements,  and  hereditaments,  situate  and  arising  within  the  respective 
counties  of  Antrim  and  Donegal,  the  town  of  Belfast,  tlie  liberties  of  Carrickfergus, 
and  the  counties  Donegal  and  Londonderry,  to  whicli  he  became  entitled  on  the  death 
of  his  late  father ;  and  also  all  other  lands,  tenements,  and  hereditaments  to  which 
he  became  entitled  as  tenant  for  life,  in  possession  and  in  remainder  expectant,  on 
the  death  of  his  said  mother-in-law,  unto  the  said  James  Dashwood,  John  Agnew, 
William  M'CJeorge,  and  William  Lyon,  their  executors,  administrators,  and  assigns, 
for  a  term  of  ninety-nine  years,  from  the  day  of  the  date  of  the  said  indenture,  now 
in  recital,  determinable  by  the  death  of  the  said  Appellant,  without  impeachment 
of  waste,  but  subject  to  the  [856]  several  incumbrances  therein  mentioned  ;  being 
the  several  deeds  and  settlements  subject  to  which  the  said  estates  had  vested  in  the 
said  Appellant  upon  the  death  of  his  said  father,  and  upon  the  trusts  therein  and 
liereinafter  mentioned.  And  after  providing  for  the  payment  of  the  expenses  attend- 
ing the  said  trust,  and  keeping  the  said  premises  in  repair,  and  for  the  payment  of 
an  annuity  of  £10,000  to  the  Appellant,  it  was  declared  that  the  residue  of  the  rents 
and  profits  of  the  said  estates,  and  the  annual  profits  of  the  said  navigation  shares 
until  sold,  and  the  nett  produce  of  such  sale  should  be  an  accumulating  fund  in  the 
hands  of  the  said  trustees,  to  be  applied  as  therein  and  hereinafter  mentioned.  And  by 
the  said  indenture,  the  said  trustees,  or  any  two  of  them,  were  empowered  to  investigate 
and  settle  the  claims  of  persons  alleging  themselves  to  be  creditors  of  the  Appellant ; 
and  also  to  enter  into  contracts  with  such  creditors  as  to  the  time  and  manner  of 
liquidating  their  demands,  and  as  to  the  allowance  of  interest  thereon  ;  and  also  to 
grant  and  issue  assignable  debentures  to  such  creditors,  or  any  of  them,  for  better 
enforcing  the  performance  of  such  agreement  as  la.st  mentioned,  so  as  each  creditor 
accepting  such  debenture  should  enter  into  an  agreement  not  to  sue  or  molest  the 
Appellant  for  his  debt  or  demand,  unless  default  should  be  made  in  payment  of  the 
sum  secured  by  the  debenture,  and  so  as  no  debenture  should  be  valid  unless  executed 
by  the  Appellant.  And  it  was  declared  that  the  fund,  by  the  said  indenture 
directed  to  be  accumulated,  should  be  applied  in  payment  of  the  debts,  annuities, 
claims,  .and  demands  substantiated,  compounded  for,  or  secured  in  manner  therein 
and  herein-before  men-[857]-tioned  :  and  after  payment  thereof,  and  of  such  costs 
and  expenses  as  in  the  said  indenture  mentioned,  that  the  residue  should  be  held  in 
trust  for  said  Appellant,  his  executors,  administrators,  and  assigns. 

At  the  date  of  the  last-mentioned  indenture,  the  Defendant's  father-irj-la  w,  Edward 
May,  Esq..  afterwards  Sir  Edward  May,  Bart.,  claimed  to  be  a  creditor  of  the  Appellant 
to  a  considerable  amount,  and  a  deed  of  debenture,  No.  24,  bearing  date  the  28th 
day  of  May,  1799,  was  made  and  executed  by  the  Appellant,  of  the  fir.st  part;  the 
said  trustees,  of  tlie  second  part ;  and  the  said  Edward  May,  of  the  third  part ;  by 
which,  after  reciting  that  the  said  Edward  May  had  claimed  to  be  a  creditor  of  the 
Appellant,  and  that  such  claim  having  been  fairly  investigated  by  all  the  said  trustees, 
had  been  settled  at  the  sum  of  £3000  British  ;  whicli  sum  it  was  agreed  should  be 
payable  with  interest  at  £5  per  cent.,  in  manner  thereinafter  mentioned  ;  the  said 
Appellant  by  the  said  debenture  declared,  that  the  said  Edward  May  was  his  creditor 
for  the  sum  of  £3000  British  ;  and  that  the  same  should  carry  interest  from  that 
day  at  the  rate  of  £5  per  cent,  per  annum  ;  and  that  the  said  principal  sum  and  interest 
should  be  payable,  by  half  yearly  instalments,  on  the  5th  of  January  and  the  5th 
of  July  in  every  year,  each  instalment  of  principal  money,  amounting  to  £750,  until 
the  whole  should  be  liquidated  on  the  5th  of  July,  1801  ;  the  payments  to  be  made 
at  the  banking  house  of  Messrs.  Walwyn,  Sti'ange,  and  Company,  and  to  be  provided 
for  out  of  the  rents,  issues,  and  profits  of  the  said  demised  premises  :  and  the  said 
trustees  agreed,  by  the  said  indenture,  to  make  [858]  such  payments  accordingly, 
unless  prevented  by  such  accidents  as  therein  mentioned.  And  it  was  further  agreed, 
that  the  said  debenture  should  be  transferable  by  the  said  Edward  May,  liis  executors, 
administrators,   and  assigns,   by  any  writing  endorsed  thereoTi   or  otherwise,   so  as 
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notice  of  such  assign iiieiit  should  be  given  to  the  said  hanking  house;  and  it  was 
further  agreed,  that  the  said  Edward  May,  his  executors,  administrators,  and  assigns, 
should  be  precluded  from  commencing  or  prosecuting  any  action  against  the  Ajipellant, 
his  executors,  administrators,  or  assigns,  for  any  sum  of  money  then  due  to  the  said 
Edward  May,  unless  default  should  be  made  in  some  of  the  payments  therein  and 
hereinbefore  mentioned ;  but  in  case  of  such  default,  the  said  Edward  May,  his  exe- 
cutors, administrators,  and  assigns,  were  to  be  at  liberty  to  proceed  at  law  or  in  equity, 
for  the  recovery  of  the  debt  or  debts  then  due  to  Edward  May  from  the  Appellant. 

A  similar  deed,  or  debenture,  was  afterwards  executed  by  the  said  trustees  and 
the  Appellant,  bearing  date  the  1-tth  of  June,  1799,  and  numbered  2(5,  containing 
similar  recitals  and  clauses,  and  providing  for  the  payment  of  a  sum  of  £5000  British, 
with  interest  at  £5  per  cent.,  to  the  said  Edward  May,  his  executors,  administrators, 
or  assigns,  by  instalments  of  £1375,  £1343  15s.,  £lol'2  10s.,  and  £1281  5s.,  on  tlie 
4th  of  January  and  the  5th  of  July,  1800,  and  the  5th  of  January  and  the  5th  of 
July,  1801.       " 

At  the  time  of  the  execution  of  the  above  debenture,  the  firm  of  Walwyn,  Strange, 
and  Company  consisted  of  six  partners;  namely,  James  [859]  Walwyn,  Esq.,  the 
Respondents,  James  Strange  and  James  Dashwood,  the  said  John  Agnew,  and 
William  M'George,  and  Gabriel  Tucker  Steward,  Esq.  Edward  May  kept  an  ac- 
count with  the  firm,  and  being  indebted  to  the  firm  in  an  amount  exceeding  £5000, 
he,  on  the  20tli  of  June,  1799,  signed  an  indorsement  on  the  debenture,  numbered 
20,  by  which  he  directed  that  the  principal  sum  of  £5000,  and  all  interest  thereon, 
should  be  paid  to  James  Walwyn,  James  Strange,  James  Dashwood,  John  Agnew, 
William  M'George,  and  Gabriel  Tucker  Steward,  their  executors,  administrators, 
and  assigns ;  and  he  delivered  over  the  debenture,  so  endorsed,  to  the  firm. 

The  firm  of  Walwyn,  Strange,  and  Company,  received  the  first  instalment  of 
£1375,  which  became  due  on  the  foot  of  the  said  debenture  in  January,  1800,  but 
no  further  sum  had  ever  been  paid  or  received,  for  principal  or  interest,  in  respect 
of  such  debenture. 

James  Walwyn  died  in  October,  1800,  and  William  M'George  and  Gabriel  Tucker 
Steward  soon  afterwards  retired  from  the  firm,  and  the  Respondent,  George  Pea- 
cocke,  became  a  partner  with  the  Respondents.  James  Strange  and  James  Dashwood, 
and  John  Agnew,  in  a  new  firm  of  Strange,  Dashwood,  and  Company,  which  carried 
on  business  at  the  same  house  in  New  Bond  Street ;  atid  all  the  efi'ects  of  the  old  firm, 
and  the  debts  due  to  such  firm,  were  transferred  to  the  new  firm  ;  and  the  account 
with  Edward  May  wa.s  also  carried  over,  with  his  con.sent,  from  the  books  of  the  old 
firm  to  those  of  the  new  firm. 

In  1803  the  firm  of  Strange,  Dashwood,  and  [860]  Company,  became  embar- 
rassed, and  in  May  in  that  year  they  stopped  payment;  and,  in  order  to  wind  up 
their  affairs,  an  indenture  of  bargain  and  sale  and  assignment,  bearing  date  the  1  9th 
of  July,  1803,  was,  in  pursuance  of  a  previous  agreement  in  writing,  bearing  date 
the  15th  of  May,  1803,  made  and  executed,  between  and  by  the  Respondents,  James 
Strange,  James  Dashwood,  and  George  Peacocke,  and  the  said  John  Agnew,  of 
the  one  part ;  and  the  Respondents,  John  Towgood,  John  Ingram,  and  Walter 
Burrowes,  since  deceased,  of  the  other  part ;  by  which  all  the  estate  and  efi'ects  of 
the  firm  of  Strange,  Dashwood,  and  Company,  were  assigned  to  John  Towgood, 
John  Ingram,  and  Walter  Burrowes,  upon  certain  tru.sts  for  the  sale  thereof,  By 
an  indenture  of  even  date  with  that  lastly  recited,  made  and  executed  between  and 
by  the  partners  of  the  said  firm,  of  the  first  part;  the  said  John  Towgood,  John 
Ingram,  and  Walter  Burrowes,  of  the  second  part  ;  and  the  several  creditors  of  the 
said  firm,  who  had  subscribed  their  names  and  affixed  their  seals  to  the  said  indenture, 
of  the  third  part ;  John  Towgood,  John  Ingram,  and  Walter  Burrowes  were  directed 
to  apply  the  produce  of  the  sale  authorised  by  the  former  indenture  in  the  usual 
manner  towai'ds  payment  of  the  joint  and  separate  debts  of  the  said  firm  and  the 
respective  members  thereof  ;  and  to  pay  the  residue,  if  any,  to  the  respective  members 
of  the  said  firm  who  should  be  entitled  thereto,  in  manner  in  the  .said  indenture  more 
particularly  mentioned. 

Previously  to  the  execution  of  these  indentures,  a  commission  of  bankrujit,  d.'ited 
the  23d  of  April,  [861]  1803,  had  issued  against  John  Agnew,  who  was  duly  found, 
and  declared  a  bankrupt  under  such  commission  ;  and  the  Resj)ondents,  Edwaid 
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Howell  and  James  Stevens,  were  chosen  assignees  of  liis  estate  and  effects,  wliich 
were  conveyed  and  assigned  to  them  in  the  usual  manner. 

On  the  "JTth  of  July,  ]  803,  a  decree  was  made  in  the  English  Court  of  Chancery, 
in  a  suit  commenced  by  Henry  Thomas  Jones  and  Inigo  William  Jones,  on  bclialf 
of  themselves  and  the  other  debenture  creditors  of  the  Appellant,  against  the 
Appellant  and  the  said  James  Dashwood,  John  Agnew,  William  M'George,  and 
William  Lyon,  and  one  Peter  Young  and  George  King,  for  the  purpose  of  estabUshing 
certain  debentures  held  by  the  Plaintiffs,  and  issued  under  the  trusts  of  the  said  deed 
of  April,  1799.  And  by  the  said  decree  it  was  referred  to  the  Master  to  take  an  ac- 
count of  what  was  due  to  the  Plaintiff's,  and  to  issue  the  usual  advertisements  for 
the  other  creditors  of  the  Appellant,  under  the  tru.st  deed,  to  come  in  and  prove  their 
debts. 

At  the  time  when  the  firm  of  Strange,  Dashwood,  and  Company  stopped  payment, 
Edward  May  was  indebted  to  them  on  a  balance  of  account  in  a  sum  exceeding 
£12,000,  as  the  Respondents  proposed  to  prove  by  a  settled  account  signed  by  Edward 
May  ;  and  in  order  to  liquidate  part  of  such  balance,  he  assigned  the  debenture  Xo. 
24,  and  the  sum  of  £.3000,  and  interest  secured  by  it,  to  the  trustees  of  the  said 
banking  firm,  by  an  indenture  dated  the  8th  of  August,  1804,  and  made  between 
Edward  May,  of  the  first  part ;  John  Reeves,  banker,  of  the  second  [862]  jiart ;  and 
the  Respondents.  John  Towgood,  John  Ingram,  and  the  said  Walter  Eurrowes, 
of  the  third  part ;  and  the  Respondents  carried  in  before  the  Ma.ster,  in  the  suit  of 
Jones  V.  Lord  Donegal,  a  cliarge  on  foot  of  the  debentures  No.  26  and  No.  24  :  the 
former,  however,  had  been  lost,  and  the  original  had  never  been  found,  notwith- 
standing the  most  diligent  search  on  the  part  of  the  Respondents. 

The  ALaster,  in  his  report  in  the  suit  of  Jones  v.  Lord  Donegal,  dated  the  lOtli  of 
August,  1804,  certified  that  the  Respondents,  John  Towgood,  John  Ingram,  and 
the  said  Walter  Burrowes,  had  claimed  before  him  the  sum  of  £3000,  and  interest 
from  the  28th  of  May,  1799,  on  the  debenture  No.  2-i  ;  but  that  inasmuch  as  it 
appeared  to  him  that  the  Respondents,  James  Strange,  James  Dashwood,  George 
Peacocke,  and  the  said  John  Agnew,  had  in  their  hands,  on  the  19th  of  July,  1803, 
in  respect  of  the  trust  estate  under  the  said  deed  of  the  20th  of  April,  1799,  the  sum 
of  £2788  7s.  lOd.,  he  had  not  allowed  such  claim  ;  and  he  also  certified  against  the 
claim  carried  in  on  foot  of  the  debenture  No.  26,  on  the  ground  that  (being  lost)  it 
was  not  produced. 

Exceptions  were  taken  to  this  report  on  the  part  of  the  Respondents,  John  Tow- 
good, John  Ligram,  and  the  said  Walter  Burrowes  ;  and  by  a  decretal  order  in  the 
said  suit,  dated  the  13th  of  November,  180.5,  it  was  declared  that  the  principal  and 
interest  due  on  foot  of  the  debenture  No.  2G,  was  a  debt  due  from  the  Appellant; 
and  that  the  said  John  Towgood,  John  Ingram,  and  Walter  Burrowes.  should  be  at 
liberty  to  prove  the  same  without  [863]  prejudice  to  the  question  to  whom  the  said 
debenture  belonged  ;  and  it  was  ordered  that  the  Master  should  review  his  report. 

A  supplemental  suit  was  afterwards  instituted  in  England  by  the  said  Inigo  William 
Jones,  on  the  death  of  his  brother  the  said  Henry  Thomas  Jones,  against  the  Ap- 
pellant ;  and  by  a  decree  nisi,  dated  the  29th  of  February,  1808,  made  on  the  default 
of  the  Appellant,  and  made  absolute  by  an  order  of  the  Couit,  dated  the  22d  of  June, 
1808  ;  it  was  decreed,  among,st  other  things,  that  the  Plaintiff'  should  have  the  benefit 
of  the  former  suit;  and  that  the  trust  deed  of  the  20th  of  April,  1799,  should  be 
established,  and  the  trusts  carried  into  execution  againist  the  Appellant,  so  far  as  the 
same  remained  unexecuted. 

Walter  Burrowes  died  pending  these  suits  ;  and  after  his  death,  a  suit  was  instituted 
in  the  Court  of  Chancery  in  England,  by  Sir  George  Anson,  the  Right  Honourable 
Anne  Margaret,  Viscountess  Dowager  Anson,  Thomas  W^illiam  Coke,  Esq.,  and  the 
Reverend  Charles  Anson,  against  all  the  Respondents,  except  John  Stevenson  Salt, 
which  had  for  its  object  the  administration  of  the  estate  of  the  late  firm  of  Strange, 
Dashwood,  and  Company  ;  and  by  an  order  made  in  that  suit,  on  the  9th  of  July, 
1819,  which  was  amended  by  a  further  order  of  the  29th  of  July,  182.5,  it  was  referred 
to  the  Master  to  appoint  a  receiver  of  the  outstanding  debts  and  effects  of  the  said 
firm  ;  and  in  case  it  should  be  necessary  to  put  any  of  the  debts  in  suit  in  England 
or  Ireland,  the  same  was  to  be  done  with  the  approbation  of  the  Master,  under  which 
order  the  Respondent,  John  Stevenson  Salt,  was  appointed  receiver. 

1162 


DONEGAL  V.  SALT  [1834]  VIII  BLIGH  N.  S. 

[864]  No  further  proceedings  were  had  in  the  two  suits  of  Jones  v.  Lord  Donegal, 
until  the  year  1824,  when  another  supplemental  hill  was  filed  by  Edward  Houlditch 
and  others,  on  behalf  of  themselves  and  the  other  debenture  creditors  of  the  Ap]icllant 
against  the  Apjiellant,  and  the  Respondents,  James  Dashwood,  William  iM'(4eorge, 
and  others  :  and  a  report  was  made  by  the  Master,  to  whom  the  said  several  suits 
stood  referred,  dated  the  1 1th  of  July,  1825,  by  which  he  eertifiod  tliat  lie  had  caused 
advertisements  to  be  published  in  the  London  Gazette,  and  four  of  the  London  daily 
lU'wsjiapers.  for  the  owners  of  the  said  debenture.  No.  '2i>,  to  come  in  before  him  and 
make  out  their  claim  thereto,  but  that  no  claim  had  been  made  other  than  that  of 
the  said  John  Stevenson  Salt,  as  such  receiver  as  aforesaid  ;  and  he  fiu'ther  fotuid  the 
principal  stun  of  £3750,  to  be  due  on  foot  of  tlie  said  debenture,  No.  2('(  ;  and  the 
siuii  of  £4500  13s.  7d.  for  interest  thereon,  but  that  sufficient  evidence  had  not  been 
laid  before  him,  as  to  the  person  or  persons  to  whom  the  same  belonged. 

The  cause  coming  on  to  be  heard  on  the  above  report  before  the  Vice-Chancellor, 
a  decree  was  made  on  the  18th  of  June,  1827,  directing  that  the  creditors  mentioned 
in  the  report  should  be  paid  out  of  the  rents  and  profits  of  the  trust  estates,  and  that 
the  Master  should  carry  on  the  accounts  directed  by  the  original  decree  in  Jones  r. 
Donegal,  again.st  the  trustees  of  the  deed  of  the  20th  of  April,  1799,  from  the  foot 
of  the  said  rej)ort  of  10th  of  August,  1804. 

The  bill,  which  was  filed  in  the  Court  of  Chancery  in  Ireland,  with  the  sanction 
of  the  .\Laster  to  whom  the  cause  of  Anson  r.  Towgood  [865]  stood  referred,  stated 
the  matters  herein-before  .set  forth.  It  also  stated  an  indenture  of  settlement,  dated 
the  28th  of  October,  1822,  by  which  the  Appellant  had  charged  the  trust  estates  with 
the  payment  of  £5000  per  annum  to  the  Earl  of  Belfast,  his  eldest  son,  and  a  further 
sum  of  £1000  per  annum  in  case  of  his  marriage  in  the  life-thue  of  the  Appellant; 
and  that  the  said  Earl  of  Belfast  had  married  shortly  after  the  date  of  such  settlement, 
and  had  received  £0000  per  annum  out  of  the  said  estates,  and  was  then  residing 
abroad  ;  and  that  the  Apj)ellant  had  long  been  in  the  possession  and  receipt  of  tlie  rents 
and  profits  of  the  trust  estates,  contrary  to  the  trusts  of  the  deed  of  the  20th  of  AjJi'il, 
1799,  and  was  also  in  po.ssession  of  the  title-deeds,  the  bill  prayed  that  an  account 
might  be  taken  of  what  was  due  on  the  debentures  No.  24  and  No.  26  ;  and  that  the 
trusts  of  the  said  trust  deed  might  be  carried  into  execution  ;  and  that  the  Plaintiff's 
might  be  paid  out  of  the  surplus  rents  of  the  trust  estates,  subject  to  prior  charges, 
if  any.  and  to  the  payment  of  £10,000  per  annum  to  the  Appellant ;  and  that  a  receiver 
might  be  apjxiinted,  and  the  title  deeds  of  the  estates  might  be  deposited  ;  and  by 
amendment,  it  prayed  an  account  of  all  monies  received  by  the  Appellant  or  any  other 
parties  claiming  by  a  title  subsequent  to  the  trust  deed  out  of  the  trust  estates  :  and 
also  an  account  of  what  was  due  to  the  Appellant  in  respect  of  his  annuity  of  £10,000  ; 
and  that  the  receivers  then  in  possession  of  part  of  the  trust  estates,  as  mentioned 
in  the  amended  bill,  might  be  ordered  to  pay  their  balances  to  the  Respondents  ;  and 
that  the  surplus,  if  any,  received  by  the  Appellant  l)e-[866]-yond  the  stun  of  £10,000 
per  aiminii.  might  be  retained  out  of  the  trust  estates  Ijy  the  trustees  and  their  receiver, 
and  that  the  Earl  of  Belfast  and  his  trustees  might  be  restrained  from  receiving  anj' 
part  of  the  rents  and  jii-ofits  of  the  trust  estates.  It  also  prayed  payment  of  the 
debentures. 

The  Appellant  filed  his  answer  to  tlie  bill  on  the  31st  of  January,  1827,  by  which 
he  admitted  the  execution  of  the  trust  deed  of  April,  1799,  and  of  the  debentures 
No.  24  and  No.  20.  but  he  charged  collusion  between  the  trustees  and  Edward  May, 
he  insisted  on  the  statute  of  limitations  as  a  bar  to  the  IHaintiff's  claim,  and  also  objected 
that  the  repi-esentative  of  Edward  May  was  not  before  the  Court.  He  stated,  that 
in  a  paper  writing,  purjjorting  to  be  a  list  of  the  debentures  issued  by  the  trustees, 
there  was  marked,  in  reference  to  debenture  No.  20,  in  the  handwriting  of  William 
Lyon,  one  of  the  trustees,  that  the  said  debenture  had  been  deposited  with  Messrs. 
Walwyn  and  Company ;  and  that  in  another  list  there  was  marked,  in  reference 
to  debenture  No.  24,  in  the  handwriting  of  William  Lyon,  that  the  last-mentioned 
debenture  had  been  assigned  to  Mr.  Reeves,  and  a  small  sum  advanced  on  it.  He 
insisted  tliioughiiut  upon  fraud,  in  obtaining  the  execution  of  the  debentures  ;  and 
although  he  referred  to  the  Master's  report,  in  Jones  r.  Lord  Donegal,  that  sufficient 
evidence  had  not  been  offered  to  him  as  to  the  person  to  whom  the  debenture  No.  26 
belonged,  yet  he  did  not  insist  on  such  a  finding  as  a  bar  to  the  present  suit,  but  rested 
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his  defence  on  the  statute  of  Hmitations,  and  tlie  several  alleged  breaches  of  trust  on 
the  part  of  the  trustees  of  the  deed  of  [867]  April,  1799.  He  adiuitted  the  deaths 
of  May,  Agnew,  Lyon,  and  Burrowes  ;  that  two  debts,  of  £9000  and  £30,000, 
prior  to  the  trust  deed,  had  been  paid  off  ;  the  settlement  as  to  Lord  Belfast  ;  and 
the  payment  to  him  of  £0000  per  annum,  from  the  date  of  the  settlement  ;  and  that 
he,  the  Appellant,  had  been  in  the  receipt  of  a  great  part  of  the  rents  of  the  trust  estates, 
and  of  fines  for  the  renewal  of  leases,  ever  since  the  execution  of  the  trust  deed  :  and 
he  stated  that  he  believed  the  aniuuil  rental  of  the  trust  estates  anunuited  to  about 
£30,000.  He  then  set  out  several  incumbrances  affecting  the  said  estates,  and  the 
names  of  creditors  in  possession  of  divers  parts  of  them  ;  and  he  admitted  that  he 
interfered,  in  1803,  to  prevent  the  trustees  from  receiving  the  rents  of  the  trust  estates. 

The  Defendant  M'Cieorge,  filed  his  answer  to  the  Bill  on  the  9th  of  July,  18'27. 

Tile  Appellant  filed  his  answer  to  the  amended  bill  in  July,  18"J9,  by  which  he  re- 
ferred to  the  pi-oceedings  in  the  English  suits,  of  Jones  r.  Lord  Donegal,  and  Houlditi-li 
V.  Lord  Donegal,  not  as  constituting  any  bar  to  the  suit  of  the  Respondents,  but  for 
the  purpose  of  insisting  that  such  suits  and  proceedings  were  not  binding  on  the 
Appellant  ;  he  admitted  the  assignment  of  the  Navigation  shares  to  May,  but  stated 
that  he  coidd  not  recollect  for  what  siun  they  were  assigned,  nor  whether  the  Canal 
Company, who  he  believed  obtained  an  assignment  of  them  from  Mayand  Lord  Spencer 
Chichester,  had  any  notice  of  the  trust  deed  of  April,  1799. 

The  other  parties  to  the  suit  having  j)ut  in  their  [868]  answers,  the  Respondents 
went  into  evidence,  deducing  their  title  to  the  debenture  Xo.  '2G,  from  the  firm  of 
Walwyn,  Strange,  and  Company,  and  producing  the  evidence  of  Mr.  Hanson,  after 
submitting  to  pay  the  amount  of  a  bill  of  costs,  for  which  he  claimed  to  have  a  lien 
on  the  copy  of  that  debenture,  and  of  its  assignment. 

In  substance,  Mr.  Hanson  deposed: — That,  in  the  year  1800,  he,  and  his  partner 
Mr.  Birch,  were  the  solicitors  for  the  firm  of  Walwyn,  Strange,  and  Company;  and 
that  on  the  24th  of  December,  1800,  John  Agnew,  one  of  the  partners  of  the  firm, 
sent  the  original  debenture.  No.  '26,  with  the  indorsement  then  on  it,  to  the  office 
of  Messrs.  Hanson  and  Birch,  for  the  purjiose  of  having  it  co]iied  for  a  case  about 
to  be  laid  before  the  late  Sir  Samuel  Romilly.  A  letter  from  John  Agnew  to  Mr. 
Birch  accompanied  the  debenture,  and  was  in  these  words  : — 

"  Dear  Sir, — I  send  you  a  debenture  of  Mr.  May's,  which  pray  take  care  of,  and 
"  let  us  have  it  again.  We  wish  you  could  make  it  convenient  to  you  to  give  us  a 
"  call  here  to-day. — Yours  truly,  John  Agnew." 

"  Bond  Street,  '2ith  December. 

"  Send  a  receipt  for  D — re.     Mention  the  number  and  sum." 

Mr.  Hanson  opened  this  letter  in  the  absence  of  Mr.  Birch,  and  on  the  same  day 
wrote  the  following  letter  to  Mr.  Agnew  ; — 

"  Sir, — My  friend  Birch  set  off  this  morning  into  Essex,  and  will  not  be  back  till 
"  the  end  of  the  week.  I  have  received  your  letter,  with  the  debenture  to  Mr.  May, 
"No.  26,  dated  14th  [869]  June,  1792,  for  £5000  which  shall  be  returned  to  you. 
"  I  am.  sir,  your  obedient  servant,  JoUN  H.\NSON." 

"Chancer!/  Lane,  -lith  Dec.  1800." 

He  then  immediately  caused  a  copy  of  the  debenture  and  its  indorsement,  to  be 
made  by  his  clerk,  I^eter  Graham  (who  was  dead).  His  clerk  read  over  the  original 
debenture  and  its  indorsement  to  the  deponent,  who  compared  it  with  the  copy  ;  and 
the  copy  produced  was  that  so  made  by  I^eter  Graham,  and  did  not  differ  froin  the 
original,  except  that  the  indorsement  upon  the  original  was  copied  at  the  foot  of  tlie 
copy  of  the  debenture.  "  The  deponent  cannot  recollect  what  became  of  the  original, 
but  thinks  that  it  was  returned  to  the  said  John  Agnew,  and  diligent  search  has  been 
made  for  it  by  him  and  his  clerks  without  success.  The  deponent  also  says,  that  he 
was  and  is  well  acquainted  with  the  writing  of  the  said  John  Agnew  and  James  Dash- 
wood,  and  of  Gabriel  Tucker  Steward,  one  of  the  subscribing  witnesses  to  the  execu- 
tion of  the  debenture  No.  26.  by  all  the  parties  tliereto  ;  and  that  the  names  of  the  said 
several  parties  appearing  on  the  said  debenture  were  of  their  res]jeetive  handswriting." 

Search  had  been  made  for  the  original  debenture  by  all  the  parties  into  whose 
possession  it  could  have  come,  but  without  success;  and  no  ])erson  ajipeared  to  .set 
up  an  adverse  title. 

The  Respondents   also   offered    in  evidence,  an  affidavit  of  May,  in  the  suit  in 
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England,  ndinitting  the  assigiiiiient  of  tlie  dpbentiire  for  a  valuable  consideration, 
as  appeared  by  the  re])ort  of  the  llth  of  July,  18"J5  :  the  books  of  the  two  firms  of 
WaKvyn,  [870]  Strange,  and  Company,  and  Strange,  Dashwood,  and  Company,  the 
entries  being  made  by  clerks,  one  of  whom  proved  such  as  were  in  his  own  hand- 
writing, and  also  proved  the  handwriting  of  the  other  entries  which  had  been  made 
by  clerks  since  dead,  or  residing  abroad,  and  their  res|)ective  death  or  absence.  The 
Defendant.  M'Ceorge,  was  also  examined  at  length  by  the  Respondents,  and  cross- 
exaTiiined  by  the  Appellant;  liut,  at  the  bearing,  the  Appellant's  counsel  objected 
to  the  jiroduction  of  the  books,  and  to  the,  evidence  of  iM't.ieorge,  and  the  Court 
allowed  the  objections. 

The  cause  was  beard  (in  the  l'.)tli  and  2()tb  of  January,  18.'5'2,  before  the  Lord 
Chancellor  of  Ireland,  who  pronounced  a  decree,  by  which  it  was  referred  to  the  Master 
to  inquire  and  report  the  sum  remaining  due  for  principal  and  interest  on  the  de- 
benture, No.  2(),  in  the  pleadings  mentioned  ;  and  it  was  declared,  that,  in  taking 
such  account,  the  Master  was  to  consider  the  balance  of  the  trust  fund  due  by  the 
trustees  of  the  deed  of  the  20th  of  April,  1799,  and  in  the  hands  of  Messrs.  Strange, 
Dashwood,  Agnew,and  Peacocke,on  the  19th  of  July,  1803,  as  having  been  discharged, 
by  being  set  off  against  the  sum  due  on  the  debenture,  No.  24,  in  the  pleadings  also 
mentioned.  And  the  Master  was  to  inquire  and  report  to  whom  the  sum  that  ho 
should  find  to  be  due  on  said  debenture.  No.  2{i,  was  then  due  and  payable,  and  the; 
cause  was  to  stand  over  for  further  directions  until  the  return  of  the  Master's  report. 

The  Respondents  carried  their  claim  into  the  Master's  office,  under  the  above 
decree;  and  the  Master  made  his  rejiort,  bearing  date  the  2.3d  of  June,  1832,  by 
which  he  certified  that  the  sum  of  [871]  £9837  7s.  5d.  was  due  for  principal  and 
interest  to  the  above  date  on  the  said  debenture.  No.  26  ;  and  that  the  shares  of 
Messrs.  Dashwood,  Agnew,  and  M'George,  amounting  to  £(;558  -is.  lOd.,  were  then 
vested  in  and  due  to  the  Respondents.  John  Towgood  and  John  Ingram,  and  payable 
to  the  Respondent,  John  Stephenson  Salt,  as  such  receiver  as  aforesaid  ;  but  that 
he  was  unable  to  state  to  whom  the  shares  of  Messrs.  Walwyn  and  Steward  were 
due,  but  submitted  whether  the  Respondents  were  not  entitled  to  the  whole  amount 
due  on  the  debenture  in  trust,  as  to  the  last-mentioned  shares,  for  the  persons  bene- 
ficially entitled  thereto. 

The  Respondents  excepted  to  this  report,  on  the  ground  that  the  Ma.ster  should 
have  found  that  the  whole  amovmt  due  on  the  debenture  was  payable  to  the  receiver. 

The  Appellant  also  excepted  to  the  report,  and  from  the  decree  under  which  these 
proceedings  were  had  in  the  Master's  office. 

The  petition  of  appeal  was  against  this  report  and  the  decree. 

For  the  Appellant.  Mr.  Knight  and  Mr.  Rolfe. 

For  the  Respondents,  the  Solicitor-General  and  Mr.  Hull. 

For  the  Appellant. 

Where  a  trust  deed  has  been  executed  for  the  benefit  of  a  class  of  creditors,  it  is 
not  competent  for  a  single  creditor  to  maintain  a  bill  in  a  court  of  equity  for  an  account 
of  his  particular  demand,  under  the  trust  deed,  without  seeking  to  give  the  other 
creditors  the  benefit  of  such  proceedings.  [872]  and  to  have  the  trusts  of  the  deed 
carried  into  execution.     Hauiilton  v.  Houghton.* 

The  proceedings  in  the  English  suits  of  Jones  v.  Donegal,  and  Houlilitch  v.  Donegal,! 
(whether  erroneous  or  not)  amounted  to  a  bar  against  the  Irish  suit  while  unreversed. 

The  personal  repre.sentatives  of  James  Walwyn  ought  to  have  been  before  the 
Court,  and  also  the  assignees  of  William  M'George.  and  also  Gabriel  Tucker  Steward, 
inasmuch  as  they  all  had  an  interest  in  the  suui  claimed  by  the  Respondents. 

There  was  no  sufficient  proof  of  the  debenture  No.  2G,  or  of  the  alleged  assignment 
thereof  to  Messrs.  Walwyn.  Strange,  Dashwood,  M'George,  Agnew,  and  Steward. 

The  Respondent,  John  Stevenson  Salt,  is  merely  the  officer  of  the  English  Court 
of  Chancery,  and  has  no  interest  whatever  enabling  him  to  maintain  a  suit  in  respect 
of  the  debentures. 

For  the  Respondents  : 

By  the  proceedings  in  the  English  suits  of  Jones  i\  Lord  Donegal,  and  Houlditeh  v. 
Lord  Donegal  it  has  been  clearly  established,  that,  at  the  date  of  the  Master'.s  re])ort, 

*  2  Bligh,  0.  S.    109.  t  8  Bligh,  N.  S.  301. 

1165 


VIII  BLIGH  N.  S.  SOLARTE  V.   PALMER  [1834] 

in  July,  1825,  the  principal  .sum  of  £3750  was  due  on  the  debenture  No.  20,  and 
a  sum  of  £-t5(iO  los.  7d.  for  interest  ;  and  tlie  Appellant  has  not  attempted  to  show 
that  any  part  of  such  principal  or  interest  has  been  discharged. 

The  Respondents  have  proved,  by  evidence  in  this  cause,  which  they  were  not 
able  to  produce  at  the  time  when  the  report  in  the  Enghsh  suits  was  made,  that 
the  debenture  No.  26,  was  sent,  in  December,  1800,  by  one  of  the  firm  of  Strange, 
Dashwood,  and  Company, through  whom  the  Re-[873]-spondents  claim  to  the  solicitor 
of  the  firm,  accompanied  by  a  letter  riMpiesting  that  it  might  be  returned  ;  that  by 
an  indorsement  the  debenture  was  assigned  to  the  firm  of  Walwyn,  Strange,  Dash- 
wood,  and  Company  ;  that  the  solicitor  caused  a  copy  to  be  made  of  the  debenture 
and  its  assignment,  which  he  has  produced  and  proved  in  the  cause  ;  and  that  re- 
peated searches  have  been  made  by  every  party  into  whose  possession  the  debenture 
could  have  come,  but  it  has  not  been  found. 

No  other  person  has  appeared  to  claim  the  debenture,  notwith.standing  the- ad- 
vertisements published  under  the  direction  of  the  Court  in  the  English  suit. 

The  representative  of  Edward  May,  the  original  creditor,  to  whom  the  debenture 
was  granted,  and  who  assigned  it  to  Walwyn,  Strange,  and  Company,  does  not  claim 
any  interest  in  the  security  ;  and  it  is  not  pretended  that  the  sum  secured  has  been 
paid.  There  are  no  adverse  claimants,  but  the  Appellant's  object  is  to  relieve  himself 
from  the  payment  of  a  just  debt. 

After  the  argument,  the  case  stood  over  for  judgment,  and  on  the  12th  of  August 
the  decree  was  affirmed  without  further  observation. 


[874]  ENGLAND. 

COURT  OF  king's  BENCH. 

Jose  Ventura  de  Aguirre  Solarte,  Thomas  Abel,  and  Anselmo  de  Arro- 
YAVE,  Assignees,  etc.,  of  Joaquim  Ruez  de  Alzedo,  a  Bankrupt, — Flaintiffs 
(in  Error) ;  John  Archdale  Palmer,  and  William  Bouch, — Defendants 
(in  Error)  [1834]. 

Upon  the  dishonour  of  a  bill  of  exchange  by  the  acceptor,  a  letter  was  written 
to  the  indorsers  in  the  following  terms  :— "  A  bill  for  £683,  drawn  by 
"  J.  upon  D.  &  Co.,  and  bearing  your  indorsement,  has  been  put  into  our 
"  hands  by  the  assignees  of  A."  (the  holder,  who  had  become  bankrupt), 
"  with  directions  to  take  legal  measures  for  the  recovery  thereof  unle.ss 
"  immediately  paid. " 
Held,  upon  a  bill  of  exceptions  to  the  direction  of  the  judge,  upon  the  trial 
of  an  action  against  the  indorser  to  recover  the  amount  of  the  bill,  that  this 
was  not  a  sufficient  notice  of  the  dishonour  and  non-payment  of  the  bill 
to  entitle  the  plaintiffs  to  maintain  their  action. 
This  was  a  writ  of  error  brought  by  the   Plaintiffs   upon   a  judgment  of  the 
Exchequer  Chamber,  affirming  a  judgment  in  the  Court  of  King's  Bench,  in  favour 
of  the  Defendants  below. 

The  action  was  brought  by  the  Plaintift"s,  as  assignees  of  Joaquim  Ruez  de  Alzedo, 
a  bankrupt,  against  the  Defendants,  as  indorsers  of  a  bill  of  exchange.  The  declara- 
tion, after  setting  forth  [875]  two  sets  of  money  counts,  one  alleging  a  debt  to  be 
due  to  the  bankrupt  and  promises  to  him,  and  the  other  alleging  a  debt  to  be  due 
to  the  Plaintiffs  as  assignees,  and  promises  to  them,  upon  which  no  question  a,rises, 
and  upon  which  no  evidence  was  given  at  the  trial,  stated,  that  one  Joseph  Keats, 
before  the  said  Joaquim  Ruez  de  Alzedo  became  a  bankrupt,  to  wit,  on  the  r2th  of 
April,  1825,  according  to  the  custom  of  merchants,  made  his  certain  bill  of  exchange, 
bearing  date  the  day  and  year  last  aforesaid,  and  thereby  requested  Messrs.  Daniel 
Jones  and  Co.,  eight  months  after  the  date  thereof,  to  pay  to  the  order  of  him,  the 
said  Joseph  Keats,  the  sum  of  £683  value  received.  That  the  said  Messrs.  Daniel 
Jones  and  Co.  afterwards,  and  before  the  said  Joaquim  Ruez  de  Alzedo  became  bank- 
rupt, accepted  the  said  bill,  and  then  and  there  made  the  same  payable  at  Messrs. 
Williams,  Burgess,  and  Williams's.     That  the  said  Joseph  Keats,  to  whose  order  the 
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payment  of  the  said  sum  of  money,  in  the  said  bill  named,  was  to  be  made,  indorsed 
the  same  to  the  said  Defendants,  and  that  the  said  Defendants  indorsed  the  same 
to  Joaquim  Rnez  de  Alzcdo,  before  he  became  Ijankriijit. 

The  Plaintiff's  then  averred  that,  after  the  said  Joai(nim  Kuez  de  Alzedo  became 
bankrn])t,  the  said  bill  was  dnly  presented  at  the  said  Messrs.  Williams,  Burgess, 
and  Williams's,  for  payment  thereof,  according  to  the  custom  of  merchants,  and 
the  tenor  of  the  bill,  and  the  said  acceptance  thereof,  and  that  payment  was  rinjuired, 
but  that  neither  Messrs.  Daniel  Jones  and  Co.,  nor  the  said  Messrs.  Williams,  Burgess, 
and  Williams,  would  pay  the  same,  but  refused  so  to  do.  That  of  all  the  said  several 
promises  the  said  Defendants  had  notice  ;  by  means  whereof  the  said  Defendants 
[876]  became  liable  to  pay  to  the  said  Plaintiff's  the  said  sum  of  money  in  the  said  bill 
specified,  upon  request.  That  being  so  liable,  the  said  Defendants  promised  to  pay 
when  requested.  There  was  a  second  count  on  the  bill  of  exchange,  omitting  the 
acceptance  and  the  presentment  to  ilessrs.  Williams,  Burgess,  and  Williams. 

The  Defendants  pleaded  the  general  issue. 

The  cause  came  on  for  trial  at  the  London  Sittings,  after  Hilary  Term  1828,  before 
the  Right  Honourable  Lord  Tenterden,  Lord  Chief  Justice  of  the  King's  Bench,  and 
a  special  jury.  The  bankruptcy  of  Joaquim  Ruez  de  Alzedo,  and  the  appointiuent 
of  the  Plaintiff's  as  his  assignees,  were  admitted  by  the  Defendants,  and  also  the  drawing, 
acceptance,  and  indorsement  of  the  bill.  The  Plaintiff's  then  proved  that  the  bill 
was  duly  presented  for  payment  at  Messrs.  Williams,  Burgess,  and  Williams's,  on 
the  15th  of  December,  the  day  on  which  it  became  due;  that  payment  was  refused; 
that  the  bill  was  returned  to  the  Plaintiffs  for  non-payment  on  the  ICth  of  December  ; 
that  on  the  17th  of  December,  Messi's.  J.  and  S.  Pearce,  the  attorneys  for  the  Plain- 
tiffs, wrote  the  following  letter  to  the  Defendants  : — 
"Gentlemen,  \7 th  Dec.  1825. 

"  A  bill  for  £083,  drawn  by  Mr.  Joseph  Keats  upon  Messrs  Daniel  Jones  and  Co., 
"  and  bearing  your  indorsement,  has  been  put  into  our  hands  by  the  assignees  of  Mr. 
"  J.  R.  de  Alzedo,  with  directions  to  take  legal  measures  for  the  recovery  thereof,  unless 
"  immediately  paid  to.     Gentlemen,  your  very  obedient'servants,        J.  &  S.  Pic.VKCE." 
Addressed — "  ilessrs.  Palmer  and  Bouch." 

Which  letter  was,  on  the  17th  of  December,  received  by  the  Defendants. 

[877]  The  Lord  Chief  Justice  delivered  his  opinion  to  the  jury,  that  the  letter  above 
set  forth  was  not  a  sufficient  notice  of  the  dishonour  and  non-payment  of  the  bill  of 
exchange,  to  entitle  the  Plaintiffs  to  maintain  and  support  the  action  against  the 
Defendants  ;  and  with  that  direction  left  the  same  to  the  jury,  who  found  a  verdict 
for  the  Defendants.  The  counsel  for  the  Plaintiffs  tendered  a  bill  of  exceptions  to 
the  opinion  of  the  Lord  Chief  Justice. 

Judgment  having  been  given  for  the  Defendants  in  tlie  Court  of  King's  Bench, 
a  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  special  errors  were 
assigned,  which,  in  Easter  Term  18.31,  were  argued  before  the  judges  of  the  Courts  of 
Common  Pleas  and  the  Exchequer,  when  the  judgment  of  the  Court  of  King's  Bench 
was  affirmed.* 

Upon  this  judgment  the  Plaintiffs  brought  their  writ  of  error  in  Parlianunit, 
and  assigned  several  special  errors;  in  substance  alleging  that  the  opinion,  given 
by  the  Lord  Chief  Justice  to  the  jury  upon  the  trial  was  wrong,  and  that  the  letter 
written  and  sent  by  Messrs.  J.  and  S.  Pearce  to  the  Defendants,  was  a  sufficient  notice 
of  the  dishonour  and  nonpayment  of  the  bill  of  exchange,  to  entitle  the  Plaintiffs 
to  nuiintain  and  support  the  said  action. 

The  case  was  heard  in  the  presence  of  the  judges. 

For  the  Appellants,  Mr.  F.  Pollock  and  Mr.  R.  'V^.  Richards. 

The  authority  of  the  decision  in  Hartley  v.  Case,  on  which  this  judgment  proceeded, 
has  been  questioned  ;  and  Lord  Tenterden  thought  that  the  [878]  doctrine  of  that 
case  on  which  he  relied,  might  properly  be  investigated  here.  Xo  jjrescribed  form 
of  notice  is  necessary  to  make  the  indorser  of  a  bill  liable.  Tindal  r.  Brown. t  The 
letter  in  this  case,  threatening  legal  j)roceedings  if  the  bill  were  not  paid,  clearly  im- 
ported that  the  holder  expected  payment  from  the  indorser.  This,  in  substance 
and  common  sense,  is  a  notification  that  the  bill  has  been  dishonoured. 

*  7  Bing.  52n,  t7  T.  R.  187.  ;  Bavlev  on  Bills,  4th  Ed.  20G. 
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For  the  Di'tV'iidants  in  error  Mr.  Wliatflcy  was  not  licMrd  ;  *  the  reasons  assigned' 
in  the  jjrinted  ease  are  as  follows  ; — 

Urst. — It  is  essential  that  a  notice  of  tiie  dishonour  of  a  bill  of  exchange  should 
inform  the  party  to  whom  it  is  addressed,  what  the  bill  is ;  that  payment  of  it  has 
been  refused  by  the  acceptor  ;  and  that  the  holder  looks  to  the  party  to  whom  notice 
is  given,  for  payment  of  the  amount. 

Secondly.  The  notice  in  the  present  case  does  not  state  that  the  bill  had  ever 
been  accepted,  nor  that  the  bill  had  ever  been  dishonoured  ;  nor  that  the  party  giving 
the  notice,  looked  to  the  party  to  whom  it  was  addressed  for  payment  of  it,  on  the 
ground  of  such  dishonour,  nor  even  that  the  bill  was  due. 

Thirdly.  It  is  perfectly  consistent  with  this  notice  that  the  bill  had  never  been 
presented  to  the  acceptor  at  all,  and  that  the  Plaintifl's  meant  to  rely  upon  some  legal 
excuse  for  the  non-presentment. 

Fourthly.  This  notice  does  not  sujaport  the  necessary  allegation  contained  in 
the  declaration,  that  [879]  the  bill  had  been  presented  to  the  acceptor,  who  had  refused 
payment,  whereof  the  Defendants  had  notice. 

(June  18.)  The  Lord  Chancellor. — This  is  a  writ  of  error  from  the  Exchequer 
Chamber  which  never  ought  to  have  been  here.  Upon  known  principles  of  law 
aiid  settled  authorities  no  case  can  be  more  free  from  doubt.  The  question  is,  WhetJier 
or  not  a  letter  addressed  to  the  indorser  of  a  bill  of  exchange,  demanding  payment 
and  threatening  pi'ocess,  amounts  to  notice  of  dishonour  by  the  acceptors.  Upon 
this  point  a  question  has  been  put  to  the  judges,  and  they  have  given  their  opinion 
that  it  is  not  a  valid  notice  of  dislionour.  The  point  having  been  settled  by  former 
decision,  I  doubted  if  it  was  right  to  give  the  judges  the  trouble  of  attending  upon 
such  a  question.  (Here  the  Lord  Chancellor  read  the  letter.)  I  hold  this  to  be  no 
notice  of  dishonour  ;  it  is  a  mere  demand  for  payment  made  upon  the  indorser,  and 
threat  of  proce.ss  ;  and  it  is  clear  in  point  of  hnv,  upon  settled  authorities,  that  a  mere 
demand  of  payment  does  not  amount  to  a  notice  of  dishonour  :  upon  this  lawyers, 
merchants,  and  notaries  act  daily.  It  might  seem  superfluous  to  refer  to  authorities  ; 
but  when  the  contrary  position  is  maintained  at  length  before  this  House,  it  becomes 
necessary  to  see  whether  the  authorities  relied  on  justify  the  argument.  The  authori- 
ties cited  are,  Tindal  r.  Brown,  1  Term  Rep.  107.,  and  Bayley  on  Bills,  p.  200.  4th 
edit.  The  case  is  not  an  authority  for  the  doctrine  of  the  Plaintiff's  counsel ;  and 
it  is  remarkable  that  those  who  signed  the  printed  [880]  case  should  not  have  looked 
to  the  authority  of  Hartley  r.  Case.t  the  principle  of  which  decision  is  precisely  ap- 
plicable to  tliis  case,  and  the  letter  all  but  identical  in  its  terms.  The  letter  there 
was,  "  I  am  desired  to  apply  to  you  for  the  payment  of  £150  due  to  myself,  on  a  draft 
"  by  Mr.  Case  on  Mr.  Case,  which  I  hope  you  will  in  receipt  discharge,  to  prevent  the 
"  necessity  of  law  proceedings,  which  otlierwise  will  immediately  take  place."  The 
Chief  Justice,  on  the  application  to  set  aside  the  nonsuit,  says,  "  There  is  no  precise 
"  form  of  words  necessary  to  be  used  in  giving  notice  of  the  dishonour  of  a  bill  of  ex- 
"  change  ;  but  the  language  used  must  be  such  as  to  convey  notice  to  the  party  what 
'■  the  bill  is,  and  that  payment  of  it  has  been  refused  by  the  acceptor.  Here  the  letter 
"  in  question  did  not  convey  to  the  Defendant  any  such  notice."  And  upon  this  ground 
the  rule  was  discharged  :  yet  the  letter  in  that  case  is,  if  any  thing,  more  explicit  than 
the  letter  now  in  question.  The  other  authority  quoted  for  the  Plaintiffs  is  Bayley 
on  Bills — the  fourth  edition.  If  the  fifth  edition  had  been  referred  to,  at  p.  '257. 
the  doctrine  would  have  been  found  to  be  thus  stated  :  "  The  notice  ought  to  import 
"  that  the  bill  has  been  dishonoured  :  a  mere  demand  of  payment  and  threat  of  law 
"  proceedings  in  case  of  non-payment  is  not  sufficient."  Now  Hartley  v.  Case  was 
not  decided  when  the  fourth  edition  of  Bayley  was  published.  After  that  decision 
expres.sly  upon  the  point,  it  ought  not  to  be  argued  by  counsel,  that  a  threat  of  process 
is  sufficient,  upon  the  ground  that  it  shows  by  inference  that  a  default  in  [881]  the 
acceptor  must  have  been  committed.  Where  the  law  is  clear  and  settled,  writs  of 
error  should  not  be  brought  to  this  House.  If  such  a  practice  were  encouraged, 
the  Court  of  Appeal  would  be  converted  into  an  instrument  of  oppression.     The 

■*■  A  question  was  put  to  the  judges  as  to  the  sufficiency  of  the  notice  of  dishonour, 
etc.,  and  their  opinion  (delivered  by  Park  J.)  was  unanimous  in  the  negative, 
tl  B.  c<:  C.  .''.IIO, 
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House  oiiylit  to  mark  its  disaiiiiroliatimi  of  siirli  ]inn'(f(lin;,'s  \iy  f,'iviiig  ti>  the  De- 
fendant in  error  full  costs. 

Judgment  affirmed,  with  full  costs. 


[882]   ENGLAND. 

COURT  OF  EXCHEQUER. 
EOGEU     HOLDSWOItTH,     .ToilX     EOBSON,     EOBEET     S.     THOMPSON,     and     WlLLIAM 

Wright, — Appellants ;    Thomas  Lodington  Fairfax  and  the  Reverend 
Benjamin  Eamonson,  Cleili.—Iiesjiondaiis  [1834]. 

[Mews'  Dig.  V.  -23.  1-249.     8.C.  3  CI.  &  F.  115.] 

Under  the  powers  created  by  the  statute  17  Clia.  2.  c.  3.,  F.,  hv  his  will  dated 
in  lG71,gave  all  the  tithes  of  hay,  corn,  grain,  and  all  other  tithe.s,  great 
and  small,  of  the  parish  of  B.,  to  H.  F.,  his  heirs,  etc.,  to  the  use  of  a  preach- 
ing minister,  to  be  nominated  by  H.  F.  and  his  heirs.  In  1710,  T.  F., 
the  descendant  and  heir  of  H.  F.,  conveyed  the  tithes,  with  other  heredita- 
ments, in  trust  for  the  payment  of  creditors  ;  and;  upon  a  bill  in  equity 
filed  by  the  creditors,  they  were  sold  under  a  decree  of  the  Court,  and 
in  1710  conveyed  to  R.  F.  and  J.  H.  (a  trustee  for  R.  F.),  and  their  heirs, 
etc.  in  trust,  as  to  the  tithes  of  B.,  to  the  use  of  a  preaching  minister  to 
be  nominated  by  R.  F.  and  his  heirs.  J.  II.  survived  R.  F.  and  became 
seised  of  the  legal  estate,  and  his  descendant  and  heir  in  1820  conveyed 
the  tithes  of  B.,  etc.  to  T.  L.  F.,  the  heir  of  T.  F.  upon  the  original  trusts. 
Before  this  conveyance  (in  1821),  T.  L.  F.,  who  then  had  the  equitable 
estate  in  the  tithes  of  B.,  appointed  E.  the  preaching  minister  of  B. 

Held,  upon  a  bill  in  equity  by  T.  L.  F.  and  P].,  against  occupiers  of  lands  in 
B.,  for  an  account  of  tithes,  that  the  title  derived  under  the  will  of  F., 
and  the  decree  of  sale  for  payment  of  debts,  was  good  in  equity,  and 
tlie  appointment  made  by  T.  L.  F.,  before  he  had  the  legal  estate,  valid  : 
Held,  also,  under  the  circumstances  stated  in  the  following  report,  that 
the  tithes  of  corn  and  hay  were  due,  except  as  to  certain  farms  covered 
by  a  modus. 

The  Respondents,  in  Easter  Term,  182(),  exhibited  their  bill  of  complaint  against 
the  Appellants,  and  Matthew  Todd  (since  deceased),  Henry  [883]  Dotchen,  and  John 
Powell,  thereby  stating  that  Thomas  Lord  Fairfax  being,  at  the  time  of  making  the 
codicil  therein  after  mentioned,  and  thenceforth  to  the  time  of  his  death,  seised  or 
otherwise  well  entitled,  for  an  estate  of  inheritance  in  fee  simple,  of  or  to  all  the  tithes 
of  corn,  grain,  and  hay,  and  all  other  tithes  whatsoever,  great  and  small,  arising, 
growing,  and  renewing  within  the  parish  of  Bilborough  *  and  the  titheable  places 
thereof,  duly  made  and  executed  a  codicil  to  his  last  will,  in  such  manner  as  the  law 
requires  for  rendering  valid  devises  of  freehold  estates,  which  codicil  was  dated  the 
1 1th  of  November,  1071,  and  thereby  gave  to  Richard  Stretton,  his  domestic  chaplain, 
all  his  tithes  of  Bilborougli  and  of  Handwash,  in  the  county  of  York,  for  the  term  of 
threescore  years,  if  Richard  Stretton  should  so  long  live,  provided  he  supplied  the 
office  of  preaching  minister  there,  or  procured  one  to  do  it ;  and  the  remainder  in 
fee  of  the  said  tithes  lie  gave  to  Henry  Fairfax,  of  Oglethorp,  therein  named,  and 
his  heirs  and  assigns  for  ever,  to  the  use  and  behoof  of  a  preaching  minister,  there 
to  be  nominated  by  the  said  Henry  Fairfax  and  his  heirs  for  ever  ;  and  that  the  said 
testator  shortly  afterwards  died,  without  having  altered  or  revoked  his  said  codicil, 
and  thereupon  the  said  Henry  Fairfax  (who,  by  the  death  of  Thomas  Lord  Fairfax 
without  issue  male,  became  Lord  Fairfax),  became  sei.sed  of  the  said  tithes  and  premises, 
subject  to  the  said  estate  therein  of  the  said  Richard  Stretton,  and  continued  so  seised 
to  the  time  of  his  decease,  and  afterwards  died  intestate  as  to  the  said  tithes  and 
premi-ses  ;  and  that  the  same  thereupon  descended  to  his  eldest  .son  and  heir-at-law 
[884]  Thomas  Lord  Fairfax,  who  died  so  seised  thereof  to  the  uses  aforesaid  ;  where- 
upon the  same  descended  to  his  eldest  son  and  heir-at-law  Thomas  Lord  Fairfax,  who, 

*  Bilbrough  or  Bilburf^h. 
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being  so  seised  thereof  to  the  uses  aforesaid  by  indentures  of  lease  and  release,  bearing 
date  respectively  the  13th  and  14th  of  July,  171G,  for  the  considerations  therein 
mentioned,  did  grant  and  convey  to  Robert  Fairfax  (the  great  grandfather  of  the 
Respondent),  Thomas  Lodington  Fairfax,  and  John  Ilardwick,  their  heirs  and  assigns, 
(amongst  otiier  hereditaments,)  all  the  said  tithes  of  Bilborough  and  of  Sandwish, 
otherwise  Sandwash,  and  the  advowson  or  patronage,  donation,  and  nomination  of 
a  preaching  minister  to  the  parish  church  of  Bilborough  aforesaid,  to  hold  unto  and 
to  the  use  of  the  said  grantees,  their  heirs  and  assigns  for  ever,  in  trust,  nevertheless, 
as  to  the  said  tithes  of  Bilborough  and  Sandwish  aforesaid,  to  the  use  and  behoof  of 
a  preaching  minister,  there  to  be  nominated  by  the  said  Robert  Fairfax  and  his  heirs  ; 
and  that  afterwards  by  an  indenture,  dated  the  ]  8th  of  March,  171G  (in  which  the  said 
last-mentioned  indentures  of  lease  and  release  were  recited),  the  said  John  Hardwick 
did  acknowledge  the  consideration  thereof  to  have  been  paid  by  the  said  Robert  Fairfax 
out  of  his  own  monies,  and  that  the  name  of  the  said  John  Hardwick  was  used  therein 
in  trust  only  for  the  said  Robert  Fairfax  and  liis  heirs  ;  and  the  said  John  Hardwick 
covenanted  to  convey  the  premises  therein  mentioned  accordingly,  so  as  such  con- 
veyances and  assurances  for  and  concerning  the  said  tithes  should  be  to  tlie  use  of  a 
preaching  minister,  there  to  be  nominated  by  the  said  ]\obert  Fairfax  and  his  heirs  ; 
and  that  the  said  Robert  Fairfax  died  in  or  about  the  year  [885]  17^5,  leaving  the  said 
John  Hardwick  him  surviving  ;  and  that  the  legal  estate  of  the  said  tithes  and  pre- 
mises became  solely  vested  in  the  said  John  Hardwick  ;  and  that  by  divers  mesne 
conveyances  and  assurances  and  other  acts  in  the  law,  and  ultimately  by  indentures 
of  lease  and  release,  dated  respectively  the  19th  and  20th  March,  182G,  the  release 
being  made  between  William  Parkins  (who  was  the  eldest  son  and  heir-at-law  of 
Richard  Parkins  and  Catherine  his  wife,  the  great  niece  and  heiress-at-law  of  the 
said  John  Hardwick),  of  the  first  part,  the  Respondent  Thomas  Lodington  Fairfax, 
of  the  second  part,  and  Jonathan  Gray,  gentleman,  of  tlie  third  part,  for  tlie  con- 
siderations therein  mentioned  (amongst  and  together  with  other  things),  the  said 
tithes  of  Bilborougli  and  Sandwish,  othei-wise  Sandwash,  were  conveyed  by  the  said 
William  Parkins  luito  the  Respondent  Thomas  Lodington  Fairfax,  his  heirs  and 
assigns  for  ever,  upon  the  same  trusts,  nevertheless,  as  to  the  said  tithes  of  Bilborough 
and  Sandwish,  otherwise  Sandwash,  as  the  said  William  Parkins  held  the  same,  and 
as  were  mentioned  in  tlie  said  in  part  stated  indenture  of  release,  of  the  lith  of  July, 
1716;  and  that  the  said  advowson  or  patronage,  donation  and  nomination,  of  a 
preaching  minister  to  the  parish  church  of  Bilborough  aforesaid,  previously  to  the 
year  1821,  descended  upon  and  became  and  was  then  vested  in  the  Respondent  Thomas 
Lodington  Fairfax,  the  heir-at-law  of  the  said  Robert  Fairfax  ;  and  that  the  Respon- 
dent Benjamin  Eamonson  then  was,  and  had  been  since  the  year  1821,  the  minister 
of  the  said  parish  church,  to  which  he  was.  in  the  said  year  1821,  duly  nominated 
by  the  said  Respondent  Thomas  [886]  L<xlington  Fairfax,  and  licensed  by  the  Arch- 
bishop of  York,  and  had  ever  since  officiated  in  the  said  church  as  minister  thereof, 
by  performing  service  therein  ;  and,  during  all  the  time  aforesaid,  the  Respondent 
Benjamin  Eamonson  had  been  and  then  was  entitled  under  the  trust  aforesaid  to 
receive  all  and  every  the  tithes  arising,  growing,  and  renewing  within  the  said  parish 
of  Bilborough,  and  the  titheable  places  thereof  ;  and  that  all  the  said  Defendants 
then  were,  and  ever  since,  and  also  long  previously  to  the  appointment  of  tlie  Re- 
spondent Benjamin  Eamonson  as  minister  as  aforesaid,  had  been  respectively  the 
occupiers  of  divers  farms,  lands,  and  tenements  in  the  said  parish  of  Bilborough, 
consisting  respectively  of  manj'  acres  of  arable,  pasture,  and  meadow  lands  ;  and 
that  certain  payments,  by  composition  or  agreement,  had,  at  times,  been  accepted 
and  taken  by  the  predeces.sors  of  the  Respondent  Benjamin  Eamonson,  the  former 
ministers  of  the  said  church,  or  some  of  them,  from  the  occupiers  for  the  time  being 
of  the  said  several  farms,  lands,  and  tenements  in  satisfaction  of  the  tithes  thereof  : 
and  that  the  Reverend  Thomas  Lambe,  the  immediate  predecessor  of  the  Respondent 
Benjamin  Eamonson,  and  who  was  for  many  years  the  preaching  minister  of  the 
said  church,  accepted  and  received  from  such  occupiers  respectively  a  composition 
of  5s.  per  acre,  in  satisfaction  of  the  tithes  thereof ;  and  that  the  Respondent  Benjamin 
Eamonson,  on  being  nominated  and  appointed  minister  as  aforesaid,  accepted  and 
received  a  similar  payment  of  5s.  for  every  acre  of  their  said  farms,  lands,  and  tene- 
ments, in  lieu  of  the  tithes  thereof,  from  the  said  Defendants  respectively,  until  the 
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respective  times  tlierein-aftii'  [887]  nieiitioned  ;  namely,  from  tlie  said  l{o^'er  Holds- 
worth,  until  some  time  in  tin'  luontli  of  June,  IS:!;;,  when  siieh  eomposition  was  dis- 
solved, or  put  an  end  to,  as  between  the  Kespundent  Benjamin  Hanionson  and  the  saitl 
Roger  Hoklswortli,  by  the  mutual  consent  of  both  jiarties,  and  from  the  said  John 
Robson,  Matthew  Todd,  Henry  Dotehen,  Robert  Stephen  'riiompson,  William  Wiight, 
and  John  Powell  respectively,  until  Michaelmas,  1^24,  when  the  said  composition, 
as  between  the  said  Benjamin  Eamonson  and  each  of  the  said  last-named  Defendants, 
was  put  an  end  to  and  determined  by  virtue  and  in  eonsecpience  of  notices  in  writing, 
respectively,  signed  by  the  Respondent  Benjamin  Eamonson,  and  res])eetively  dated 
the  10th  of  March;  18"24,  as  therein  mentioned;  and  that  the  Appellants  and  the 
said  other  Defendants  had  had  such  titheable  matters  on  and  from  their  said  fai'ms 
and  lands  as  therein  mentioned  ;  and  it  was  by  the  said  bill  charged  that  the  said 
farms,  lands,  and  tenements,  so  oeeuiiied  by  the  Defendants  respectively,  belonged 
to  the  said  testator  Thomas  Lord  Fairfax,  at  the  time  of  the  date  of  the  said  codicil, 
together  with  almost  all  the  remaining  lands  in  the  said  parish  of  Bilborough  ;  and 
that  the  occupiers,  for  the  time  being,  ever  since  the  death  of  the  said  testator,  of  the 
several  farms,  lands,  anil  tenements  so  occupied  by  the  said  Defendants  as  aforesaid, 
liad  respectively,  in  each  and  every  year,  paid  or  satisfied  the  said  tithes  of  the  titheabli^ 
matters  or  things  had  by  them  respectively  therefrom  to  the  preaching  minister  of 
the  said  parish  church,  for  the  time  being,  nominated  and  a]ipoiuted  by  the  said 
Henry  Fairfax,  and  those  claiming  under  him  ;  but  that,  [888]  in  general  the  tithes 
of  the  said  lands  and  tenements  had  not  been  paid  or  taken  in  kind,  but  a  composition 
or  money  payment  in  lieu  thereof  had  been  agreed  u]3on  between  the  said  occupiers 
for  the  time  being  and  the  said  preaching  minister,  and  was  paid  and  satisfied  to  such 
preaching  nunister. 

Tlien  followed  a  statement  of  a  suit,  (Fairfax  v.  Wright)  in  1779,  against  a  former 
occupier,  and  a  decree,  in  1784,  for  an  account  of  tithes  of  Bilborough. 

The  bill  then  further  charged  that  all  and  every  the  lands  and  tenements,  which 
were  at  the  time  of  the  said  suit  in  the  occupation  of  the  Defendant  to  that  suit,  were 
then,  and  for  some  time  previously  had  been,  in  the  occupation  of  the  said^  Roger 
Holdsworth,  Henry  Dotehen,  and  William  Wright,  or  some  of  tliem,  or  of  some  of  the 
Defendants  thereto  ;  and  that  no  other  person  or  persons  than  the  Respondent  Ben- 
jamin Eamonson  claimed  or  was  entitled  to  the  tithes  of  the  lands  occupied  by  the 
said  Defendants  respectively,  or  of  any  such  tithes  ;  and  that  the  Defendant  had 
not,  nor  had  any  of  them,  paid  or  satisfied  all  or  any  of  the  tithes  of  the  several  tithe 
able  matters  and  things  had  by  them  respectively,  on  and  from  their  said  lands,  to  any 
other  person  than  the  Respondent  Benjamin  Eamonson  since  he  became  such  minister  ; 
and  that  the  several  Defendants  to  the  said  bill  of  the  said  Respondents  paid  to  the 
Respondent  Benjamin  Eamonson  and  his  predecessor  the  annual  composition  of  5s. 
for  every  acre  of  land,  in  lieu  of  the  tithes  of  all  the  titheable  matters  and  things  had 
and  taken  by  them  respectively  from  and  oft'  such  lands,  and  not  in  lieu  of  the  tithes 
of  corn  only;  and  the  composition  was  paid  [889]  by  the  Defendants  respectively 
for  every  acre  of  land  in  their  respective  occupation,  in  each  year,  whether  they  grew 
much  or  little  corn,  or  no  corn  at  all,  thereon,  save  and  except  that  the  Defendants, 
or  some  of  them,  claimed  and  had  a  deduction  allowed  to  them  in  respect  of  such  part 
of  their  or  some  of  their  lands  as  consisted  of  plantations  and  roads,  and  which  they 
alleged,  as  the  fact  was,  produced  no  titheable  matters  or  things  at  all. 

The  bill  prayed  that  the  Defendants  might  be  decreed  to  come  to  a  fair  and  just 
account  with  the  Respondents  for  the  value  of  the  tithes  of  all  and  every  the  tithe- 
able matters  and  things,  except  corn,  had  and  taken  by  them  resj)ectively  from  the 
lands  in  their  respective  occupations  ;  and  might  respectively  pay  to  the  Respondent 
Benjamin  Eamonson  what,  upon  taking  such  account,  should  appear  to  be  due  to  him, 
the  Respondents  thereby  waving  all  pains  and  penalties  which  had  been  incurred  by 
the  Defendants  for  subtracting  or  not  setting  out  such  tithes,  or  any  of  them. 

To  this  bill  the  Appellant  Roger  Holdswoith  filed  his  answer  on  the  ;3d  of  May, 
1827,  and  thereby,  amongst  other  things,  stated — 

That  he  believed  that  the  Respondent  Benjamin  Eamonson  had,  ever  since  1821, 
oflBciated  as  minister  in  the  church  at  Bilbrough,  by  performing  divine  service  there- 
in once  only  on  each  Sunday,  and  that  such  service  was  generally  performed  only 
in  the  afternoon  ;  and  the  Appellant  .submitted  that  the  said  Respondent  Thomas 
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Lodiiigton  Fairfax  liad  not  a  riglit  to  nominate  the  said  Kespoiident  Benjamin 
Eamonson  as  minister  of  the  said  eliiireli  at  Hilbrnngh  ;  and  that  the  said  Kesjiondent 
Benjamin  Eamonson  was  not  dnly  nominated  [890]  thereto,  and  that  he  had  not 
been  and  was  not  then  entitled,  under  the  trust  in  the  said  bill  mentioned,  or  in  any 
otiier  manner,  to  receive  all  and  every  the  tithes  arising,  growing,  and  renewing 
within  the  township  of  Bilbrough.  and  the  titheable  places  thereof,  or  any  part  thereof. 
And  the  Appellant  submitted  that  if  it  should  appear  to  this  Court  that  the  said  Re- 
spondent Benjamin  Eamonson  was  duly  nominated  to  be  mini.ster  of  the  said  church, 
yet  that  as  such  minister  lie  would  be  entitled  only  to  the  tithes  of  corn  and  grain 
arising,  growing,  and  renewing  within  the  said  township  of  Bilbrough. 

The  Defendant  by  the  answer  then  contended  that  payments  had  been  made  by 
way  of  composition.  He  then  put  forth  thesuhstanceof  an  agreement  between  Thomas 
Lambe,  the  predecessor  of  Eamonson,  and  William  Agar  by  way  of  composition  respect- 
ing the  tithes  ;  but  that  it  was  thereby  agreed  between  the  parties  thereto,  that  the 
said  agreement  should  not  be  construed  or  taken  in  any  manner  to  ascertain  or  specify 
what  tithes  the  said  Thomas  Lambe  was  entitled  to  in  Bilbrough  ;  the  said  Thomas 
Lambe  insisting  that  he  was  entitled  to  all  tithes,  both  great  and  small,  arising  on 
the  lands  in  Bilbrough  aforesaid;  and  the  said  ^\'illiam  Agar  insisting  that  the  said 
Thomas  Lambe  was  entitled  only  to  the  tithes  of  corn  arising  on  the  lands  in  Bilbrough 
aforesaid,  or  to  some  such  ])urport  or  effect.  That  a  great  part  of  the  land  in  the  occu- 
pation of  the  Appellant  Roger  Holdsworth  was  part  of  the  estate  of  the  said  William 
Agar,  which  was  included  in  the  said  agreement ;  and  during  the  time  that  he  the 
Appellant  occupied  such  land,  in  the  life  time  of  the  said  Thomas  [891]  Lambe.  the 
last-named  Appellant,  in  respect  of  such  land,  paid  a  portion  of  the  said  yearly  rent, 
agreed  to  be  paid  by  the  said  William  Agar  to  the  said  Thomas  Lambe.  But  he 
denied  that  Benjamin  Eamonson.  on  being  nominated  and  appointed  minister, 
accepted  and  received  a  similar  payment  for  every  acre  of  the  farms,  lands,  and 
tenements  in  his  occupation,  in  lieu  of  the  tithes  of  corn  and  grain  thereof,  from 
the  last-named  Appellant,  until  the  time  in  the  said  bill  in  that  behalf  men- 
tioned ;  on  the  contrary,  the  said  Respondent  Benjamin  Eamonson  demanded 
from  the  Appellant  Roger  Holdsworth  larger  sums  than  he  had  paid  to  the 
said  Thomas  Lambe :  that  believing  the  Respondent  Benjamin  Eamonson  had 
been  duly  appointed  niinister,  he  made  some  payments  to  him ;  and  that  the 
payments  made  by  him,  by  way  of  composition  or  agreement,  were  all  intended  to 
be  in  lieu  of  the  tithes  of  corn  and  grain  only,  and  not  in  lieu  of  any  other  tithes, 
because  he  was  informed  and  believed  that  the  mini.ster  was  not  entitled  to  any  other 
tithes. 

That  in  the  month  of  June.  1 82.3,  the  coni])osition  was  di.s.solved  by  mutual  consent ; 
and  that  in  each  year  since  the  month  of  June.  1823.  he  had  applied  the  whole  of  the 
titheable  matters  and  things,  growing  upon  his  lands  in  Bilbrough,  to  his  own  use 
and  benefit,  without  paying  the  tithes  thereof,  save  the  tithes  of  corn  and  grain, 
which  he  set  forth  for  the  use  of  the  Respondent  Benjamin  Eamon.son,  believing  at 
that  time  that  he,  Benjamin  Eamonson.  had  been  duly  nominated  minister  of  the 
said  church. 

That  he  believed  that  all  the  tithes  of  his  said  farms  and  lands,  except  the  tithes 
of  corn  and  [892]  grain,  either  belonged  to  the  owner  of  such  farms,  lands,  and  tene- 
ments respectively,  or  that  the  said  lands  were  by  composition  real,  or  by  other  lawfid 
ways  and  means,  freed,  exempted,  or  discharged,  from  the  payment  of  tithes,  except  the 
tithes  of  corn  and  grain  ;  and  he  said  that  he  had  occupied  some  of  the  lands  which 
were  in  his  possession  upwards  of  38  years,  and  the  other  lands  in  his  occupation 
he  had  occupied  for  various  periods  of  20,  H>.  and  7  years,  or  thereabouts,  and  that 
he,  the  said  last-named  Appellant,  had  not.  during  any  part  of  such  time,  paid  any 
tithes,  except  the  tithes  of  corn  and  grain,  to  the  Respondent,  or  to  the  said  Thomas 
Lambe,  or  any  other  minister  of  the  church  :  and  he  believed  that  no  former  occupier 
of  the  lands  occupied  by  him,  nor  any  other  occupier  of  lands  within  the  said  township, 
had,  in  the  memory  of  any  person  then  living,  paid  any  tithes,  except  the  tithes  of  corn 
and  grain,  to  the  inini.ster  of  the  said  church  ;  and  he  .said  that  he  was  the  owner  of 
all  the  lands  in  his  occupation,  and  that  he.  and,  as  he  believed,  the  several  persons 
under  whom  he  claimed  the  said  lands,  had  retained  for  their  use  and  benefit,  as 
far  as  human  memory  extended,  the  tithes  of  all  titheable  matters  which  had  arisen 
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on  tlio  said  hiiuls,  except  the  titlu'.s  cif  vovu  and  ^laiii  ;  and  that  tlic  several  oeeujiiers 
of  lands  in  the  said  townslii]).  durinj,'  all  sueli  time,  liad  retained  I'di-  their  own  nso 
and  benefit  the  tithes  of  all  titiiealile  matters  wliieh  had  arisen  on  the  lands  in  their 
respective  oceuj)ations  ;  and  he  snbmitted  that  after  such  length  of  possession  of 
the  said  tithes  by  him,  the  last-named  Appellant,  and  those  under  whom  he  claimed, 
the  Respondents  were  not,  nor  were  either  of  them,  entitled  to  any  relief  against 
[893]  the  last-named  Ap])ellant  in  equity,  until  they  should  have  established  tlieir  title 
at  law  to  the  tithes  demanded  by  the  said  bill,  except  the  tithes  of  corn  and  grain. 

That  he  believed  that  no  part  of  the  said  laiuLs  and  tenements,  which  were  at 
the  time  of  the  suit  (Fairfax  r.  Wright)  in  the  occupation  of  Christopher  Wright,  was 
ever  occupied  by  the  Appellant  ;  and  said  tiiat  he  claimed  to  retain  for  his  own  benefit 
the  tithes  of  all  the  titheable  matters  arising  on  the  lands  occupied  by  him. 

He  admitted  that  he  did  pay  to  Thomas  Lanibe,  and  to  Benjamin  Eamonson, 
i)elieving  that  he  h;id  been  duly  admitted  minister  of  the  said  church,  an  annual  com- 
position of  all  the  tithes  to  which  they  were  entitled,  being,  as  the  said  A]ipellant  R. 
Holdsworth  submitted,  only  the  tithes  of  corn  and  grain  ;  but  tliat  the  Appellant  did 
not  otherwise  pay  a  composition  for  every  acre  of  land  in  his  occupation  in  each  year, 
whether  he  grew  much  or  little  corn,  or  no  corn  at  all,  thereon. 

He  submitted  that  it  appeared  by  the  Respondent's  own  showing,  by  the  said  bill, 
that  t  he  I-?espondent  Thomas  Lodington  Fairfax  was  not  the  person  named,  or  described, 
or  entitled,  under  the  will  of  the  testator  Thomas  Lord  Fairfax  as  a  trustee  to  nominate 
a  jireaching  minister  for  the  church  of  Bilbrough  ;  and  that  at  the  time  that  it  was 
alleged  by  the  said  bill  that  he  nominated  the  said  Respondent  B.  Eamonson  to  be 
minister,  and  for  many  years  afterwards,  he  had  not  any  legal  estate  in  the  tithes  alleged 
liy  the  said  bill  to  be  devised  by  the  will  of  the  said  Tlionias  Lord  Fairfax  ;  and  that  if 
the  power  of  nominating  a  minister  were  conveyed  by  the  conveyances  in  the  bill 
men-[894]-tioned,  that  such  power  was  not  vested  in  the  said  Respondent  Thomas 
Lodington  Fairfax  at  the  time  that  it  was  by  the  said  bill  alleged  that  he  nominated 
the  said  Respondent  B.  Eamonson  to  be  minister. 

The  Appellant  John  Robson,  and  Matthew  Todd,  and  Henry  Dotchen,  and  the. 
Appellants  Robert  Stephen  Thompson,  and  Wllliani  Wright,  and  John  Powell,  also 
put  in  their  joint  and  several  answer  to  the  bill. 

The  cause  was  heard  on  the  15th,  IGth,  17th,  18th,  lOth,  and  21st  days  of  De- 
cember, 1829  ;  and,  on  the  11th  of  Xovember,  18.'J0.  a  decree  was  made  to  take  an 
account  of  all  and  every  the  titheable  nuitters  and  things,  except  corn,  had  and  taken 
by  the  Appellants,  and  Matthew  Todd.  Henry  Dotchen,  and  John  Powell,  from  the 
lands  in  their  respective  occupations  within  the  parish  of  Bilbrough,  except  the  lands, 
etc.  And  in  taking  the  account  the  Master  was  to  make  to  all  parties  all  just  allow- 
ances ;  and  the  usual  directions  were  given  for  the  production  of  deeds,  books,  pajiers, 
and  writings,  and  the  examination  of  parties  and  witnesses  ;  and  it  was  ordered  that 
the  Appellants,  and  the  said  Matthew  Todd,  Henry  Dotchen.  and  John  Powell,  shoidd 
severally  pay  to  Benjamin  Eamonson  what  the  Master  should  upon  taking  the  account 
find  to  be  due  from  them  respectively,  for  the  value  of  the  tithes  of  the  titheable  matters 
and  things,  except  corn,  had  and  taken  by  tliem  re.spectively  from  the  lands  in  their 
occupation,  within  the  said  parish  of  Bilbrough. 

The  Re-spondents.  in  their  answer  to  a  cross- bill  filed  against  them  by  Roger  Holds- 
worth,  admitted  that  Thomas  Lodington  Fairfax  was  not  the  heir-i895]-at-law  of 
Henry  Fairfax,  and  that  he  did  not  claim  the  tithes  through  any  consanguinity  be- 
tween him  and  Henry  Fairfax,  and  they  believed  that  the  heir  of  Henry  Faiifax 
W'as  I>ord  Fairfax,  who  then  resided  in  America. 

The  answer  and  deeds,  produced  by  evidence  by  the  Respondents,  proved,  that 
Henry  Fairfax  left  his  eldest  son,  who  was  afterwards  Thomas  Lord  Fairfax,  his  heir- 
at-law  ;  that  the  .said  tithes  and  right  of  nominating  a  preaching  minister  descended 
upon  him  ;  and  that  he,  by  an  indenture,  dated  4th  September,  1706,  for  the  better 
securing  the  payment  of  the  several  sums  to  the  respective  creditors,  in  a  schedule 
thereunto  annexed,  which  amounted  to  £lfi,();).5  15s.  conveyed  to  trustees  all  his 
lands,  tenements,  tithes,  rents,  and  hereditaments,  upon  trust  by  mortgage  or  sale 
to  raise  money  for  paying  certain  debts  therein  mentioned. 

That  Thomas  Lord  Fairfax,  party  to  such  deed,  died,  having  made  his  will,  by 
which  he  devised  his  real  and  personal  estates  in  tru.st  for  the  pavment  of  his  debts; 
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and  after  his  death  Gerard  Botlioinley  and  others,  who  were  his  creditors,  filed  their 
bill  in  Chancery  against  the  surviving  trustees,  under  the  last-mentioned  deed  and 
will,  and  against  his  eldest  son  and  heir-at-law,  who  had  then  become  Thomas  Lord 
Fairfax,  to  compel  a  sale  of  the  trust  estates  for  the  payment  of  their  debts.  That  a 
sale  was  decreed  ;  and  at  such  sale  Robert  Fairfax,  under  whom  the  Respondent 
Thomas  Lodington  Fairfax  claims,  was  the  best  bidder  for  and  purchaser  of  jjart 
of  the  hereditaments  ;  and  that  by  indentures  of  lease  and  release,  dated  the  1 3th 
and  14th  of  July.  171C).  the  parties  of  the  first  part  did  grant  and  release  to  Robert 
Fairfax  and  John  [896]  Hardwicke  (by  the  special  direction  and  appointment  of 
Robert  Fairfax),  their  heirs  and  assignees,  the  manors,  or  reputed  manors,  of  Bilbrough 
and  Sandvvith,  alias  Sandwath,  and  the  whole  estate  there,  as  therein  particularly 
described,  and  also  the  titlies  of  Billn'ougli  and  Sandwith.  and  the  advowson  or 
patronage,  donation,  and  nomination  of  a  preaching  minister  or  curate  of  the  parish 
church  of  Bilbrough  aforesaid,  and  all  other  messuages,  lands,  tenements,  tithes, 
obventions,  oblations,  and  hereditaments,  etc.,  within  the  manors,  or  reputed  manors, 
of  Bilbi-ough  and  kSandwith  ;  in  trust,  nevertheless,  as  to  the  tithes  of  Bilbrough 
and  Sandwith,  to  the  use  and  behoof  of  a  preaching  minister,  there  to  be  nominated 
by  Robert  Fairfax  and  his  heirs  : 

That  Robert  Fairfax  died  in  the  lifetime  of  John  Hardwicke  ;  and  thereupon 
all  the  estates,  hereditaments,  and  premises  which  were  conveyed  to  Robert  Fairfax 
and  John  Hardwicke  became  vested  in  John  Hardwicke  as  the  survivor,  and  con- 
tinued to  be  vested  in  him  and  his  heirs  until  the  21st  of  March.  182G,  which  was 
between  four  and  five  years  after  the  time  that  the  Respondent  Thomas  Lodington 
Fairfax  nominated  the  other  Respondent  to  be  the  preaching  minister  of  Bilbrough ; 

That  by  indentures  of  lease  and  release,  which  are  dated  the  20th  and  21st  of 
March,  1826,  William  Parkins,  the  heir-at-law  of  John  Hardwicke,  conveyed  to  the 
Respondent  Thomas  Lodington  Fairfax  the  estates,  hereditaments,  and  premises 
which  were  conveyed  to  Robert  Fairfax  and  John  Hardwicke  by  the  indentures 
of  the  14th  of  July,  1716.  upon  the  same  trusts,  nevertheless,  as  to  the  [897]  tithes 
of  Bilbrough  and  Sandwith,  as  William  Parkins  held  the  same,  and  as  particidarly 
mentioned  in  the  indenture  of  the  14th  of  July,  1716. 

That  the  grant  of  tithes  in  Bilbrough  and  Sandwith.  which  was  produced  in  this 
cause  on  the  behalf  of  the  Respondents,  and  luider  which  they  alleged  that  the  first 
Thomas  Lord  Fairfax  became  entitled  to  the  tithes,  devised  by  the  codicil  to  his  will, 
was  a  grant  made  by  King  Edward  VL,  by  letters  patent  in  the  7th  year  of  his  reign, 
to  John  Wright  and  Thomas  Holmes  ;  which  grant  was  of  "  all  those  our  tithes  of 
"  corn,  grain,  blades,  hay.  wool,  and  lambs,  and  all  our  tithes  whatever,  annually, 
"  and  from  time  to  time,  growing,  coming,  and  renewing  in  Drvnghouses.  Knajiton, 
"  and  Bilburgh.  in  the  county  of  the  city  of  York,  then  or  lately  in  the  tenure  of  Sir 
"  Leonard  Beckwith.  Knight,  to  the  late  priory  of  the  Holy  Trinity,  within  the  said 
"  city  of  York,  formerly  belonging  and  appertaining." 

That  the  lease  to  Sir  Leonard  Beckwith,  by  which  he  held  the  tithes  which  be- 
longed to  the  late  priory  of  the  Holy  Trinity,  was  from  King  Henry  VIH.,  and  beai-.s 
date  the  5th  of  July,  in  the  28th  year  of  his  reign  ;  and  by  it  he  demised  to  Leonard 
Beckwith,  Gent.,  all  the  tithes  of  corn  and  hay  of  Drynghouses,  Knapton,  and  Bil- 
burgh, and  also  all  the  tithes  of  certain  closes  within  the  lordship  of  Sandwith,  also  all 
oblations  within  the  parish  church  of  St.  Nicholas  in  York,  together  with  a  close  called 
Moscarre,  otherwise  Moscroft,  which  then  lately  belonged  to  the  late  priory  of  the 
Holy  Trinity  in  York,  which  was  suppressed  and  dissolved  by  the  authority  of  parlia- 
ment ;  to  hold  all  the  said  premises,  to  the  said  Leonard  Beckwith  [898]  and  his  assigns, 
for  21  years  from  the  feast  of  the  Annunciation  of  the  blessed  Virgin  Mary,  then  last. 
paying  yearly  to  the  said  Lord  the  King,  his  heirs  and  successors.  £15  5s.  lUJyd: 
namely,  for  the  tithes  of  corn  and  hay  of  Drynghouses,  40s.  :  for  the  tithes  of  corn  and 
hay  at  Knapton,  60s.  ;  and  for  the  tithes  of  corn  and  hay  of  Bilburghe,  £6  10s.  ;  and 
for  the  tithes  of  the  aforesaid  closes,  within  the  lordship  of  Sandwith,  30s.  :  and  for 
the  oblations  within  the  parish  of  St.  Nicholas,  19s.  2-|-d.  ;  and  for  the  aforesaid 
close  of  land,  called  Moscarre  close,  26s.  : 

That  the  accounts  of  ministers  or  collectors  of  the  rents  belonging  to  the  crown, 
arising  from  the  possessions  which  belonged  to  the  said  priory  of  the  Trinity,  for 
the  29th  year  of  the  reign  of  King  Henrv  VIH..  and  for  several  vears  afterwards. 
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were  produced,  in  all  of  which  the  ministers  or  collectors  stated  that  they  received 
£13 ;  for  the  farm  of  tlie  tithes  of  corn  of  Drynghouses,  40s.,  Kiia])ton,  (JOs.,  Bilbiirgh, 
£G  10s.,  and  of  certain  closes,  30s.,  within  the  lordship  of  Sandwith,  late  in  the  hands 
of  the  late  prior  and  convent,  and  then  in  the  tenure  of  the  said  Sir  Leonard  Beckwitli. 

The  bill  of  particulars  by  which  John  Wright  and  Thomas  Holmes  applied  to 
purchase,  and  purchased,  the  tithes  of  Bilbrough  from  King  Edward  VI.,  and  in  con- 
sequence of  which  the  letters  patent  to  ,John  \\'right  and  Thomas  Holmes  were  made, 
was  as  follows  : — 

This  bill,  made  the  1-ith  of  March,  in  the  7th  year  of  tlie  reign  of  our  sovereign 
lord  Edward  VI.,  by  the  grace  of  God.  King  of  England,  France,  and  Ireland,  I>e- 
fender  of  the  Faith,  and  of  the  Church  of  England  and  Ireland,  in  earth,  the  [899] 
.supreme  head,  witne.sseth,  that  we,  John  Wright  and  Thomas  Holmes,  do  recpiire 
to  purcha.se  of  the  King's  Majesty  the  messuage,  lands,  tenements,  and  heredita- 
ments contained  and  specified  in  the  particulars  and  rates  hereunto  annexed,  being 
of  sucli  clear  yearly  value  as  in  the  same  particulars  and  rates  is  expressed.  In  witness 
whereof,  to  this  present  bill,  we  have  subscribed  our  names  and  put  our  seals  the  day 
and  year  aforesaid. 

County  of  York. — Parcel  of  the  possessions  of  the  jiriory  of  the  Holy  Trinity  within 
the  cit}'  of  York.  Tithes  of  Drynghouses,  Knapton.  and  Bilborough.  in  the  said 
county  of  Y'ork,  are  valued  in  the  farm  of  the  tithes  of  Drynghouses,  40s., 
Knapton,  fiOs.,  and  Bilbotirghe,  £()  10s.,  late  in  the  hands  of  the  late  prior  and 
convent  of  tlie  late  priory  aforesaid,  so  demised  to  Sir  Leonard  Beckwitli, 
Knight,  by  indenture  as  it  is  said,  rendering  therefore  at  the  times  of  St. 
Martin  in  the  winter  and  Pentecast  equally,  by  the  year. 

17th  January,  in  the  Gth  year  of  King  Edward  VI.,  for  John  Wright,  servant 
of  Sir  Piobert  Bowes,  Knt. 

The  King's  ]\Iajesty  to  discharge  the  purchaser  of  all  incumbrances,  except  leases 
with  the  covenants  thereof. 

The  tenure  in  socage. 

The  purchaser  to  have  the  issues  from  Michaelmas  last  past. 

The  advowsons  of  the  vicarages  aforesaid  to  be  excepted  from  the  purchasei',  if  any 
such  be. 

Terriers  of  Bilbrough  were  also  produced,  dated  in  the  years  1710.  1743,  and 
1748,  in  all  of  which  [900]  the  devise  by  the  codicil  of  the  first  Thomas  Lord  Fairfax 
was  stated,  and  in  all  of  which  it  was  also  stated  that  Bilbrough  was  a  curacy  that 
had  no  dwelling-house,  nor  offerings,  nor  petty  tithes,  nor  glebe-land,  belonging  to 
it,  but  a  small  churchyard,  which  was  let  for  '2s.  (id.  yearly. 

The  appeal  was  against  the  decree,*  except  as  to  the  dismissal  of  the  bill  respecting 
tlie  tithes  of  land  called  Moscars,  etc. 

For  the  Appellants,  Mr.  Agar  and  Mr.  Koe. 

For  the  Respondents,  Mr.  Simpkinson  and  Mr.  Duckworth. 

For  the  Appellants. 

The  devise  by  the  codicil  of  Thomas  Lord  Fairfax,  in  1 671,  of  his  tithes  in  Bilborough 
and  Sand\\nth  to  the  use  and  behoof  of  a  preaching  minister  there,  to  be  nominated 
by  Henry  Fairfax  and  his  heirs,  is  a  charitable  trust,  to  be  executed  by  Henry  Fairfax 
and  his  heirs  only  ;  t  such  trust  of  the  tithes,  and  the  right  of  nomination  of  a  preaching 
minister,  were  not  saleable  bj'  him  or  his  descendants  for  any  pecuniary  consideration  ; 
they  could  not  be  conveyed  by  Thomas  Lord  Fairfax  the  younger,  by  the  deed  of 
the  4th  of  September,  170G,  for  the  ])ayment  of  his  debts,  or  be  devised  by  his  will  for 
the  payment  of  his  creditors  :  the  suit  in  Chancery,  which  was  instituted  by  his 
creditors  to  obtain  the  sale  of  his  estates  for  the  [901]  payment  of  their  debts,  could 
not  affect  the  tithes  of  Bilborough  and  the  nomination  of  a  minister  of  which  he 
was  only  a  trustee :  the  consideration  which  was  paid  by  Robert  Fairfax  for  the  con- 
veyance to  him  by  the  deeds  of  the  13th  and  14th  July,  171(5,  was  for  the  benefit 
of  the  creditors  and  other  persons  having  demands  on  the  estate  of  Thomas  Lord 

*  See  tlie  judicial  argument  of  Sir  W.  Alexander  L.  C.  B.  1  Young,  p.  88. 

tAtt.-Gen.  v.  Rigby,  3  P.  W.  145.;  Att.-Gen.  r.  Leake,  ih.  note:  Albemarle 
r.  Rogers,  2  Ves.  J.  477.  ;  Att.-Gen.  r.  Brentwood  School,  3  B.  &  Ad.  09.  ;  and  the 
nomination  mu.st  be  exactly  jierfnrmed  :  Att.-Gen.  v.  Scott,  1  Ves.  Sen.  412. 
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Fairfax  :  the  trustees  who  were  appointed  to  pay  his  debts  were  the  prineipal  persons 
who  conveyed  such  tithes  and  right  of  nomination  of  a  minister  to  Eobert  Fairfax 
and  Jolm  Hardwicke.  It  is  a  rule  of  courts  of  equity  that  a  trustee  shall  not  derive 
any  benefit  to  himself  from  his  trust.  If  he  were  permitted  to  sell  his  estate  in  the 
tithes  and  the  right  of  nomination  for  a  pecuniary  consideration,  such  sale  would 
be  contrary  to  the  trust ;  and  the  persons  for  whose  advantage  the  trust  was  intended 
would  be  liable  to  be  sufferers  by  the  sale.* 

If  the  tithes  and  power  of  appointing  a  preaching  minister  had  passed  by  the 
conveyance  to  Robert  Fairfax  and  John  Hardwicke,  the  same  would  have  been  vested 
in  the  heir  of  John  Hardwicke,  in  the  year  1821,  at  the  time  when  the  Respondent 
Benjamin  Eamonson  was  nominated  to  be  preaching  minister  at  Bilborough,  and  for 
some  years  afterwards.  When  an  advowson  is  conveyed  to  a  trustee  or  mortgagee, 
it  is  necessary  that  the  nomination  and  presentation  to  the  benefice  should  be  made 
b}'  the  person  in  whom  the  legal  estate  is  vested,  and  not  by  the  person  who  is  en- 
titled to  the  beneficial  interest.  The  Respondent  Benjamin  Eamonson  was  never 
nominated  to  be  the  preach-[902]-ing  minister  at  Bilborough  by  the  heir  of  John 
Hardwicke.  The  tithes  and  the  right  of  nomination  of  a  preaching  minister  were 
not  conveyed  to  the  Respondent,  Thomas  Lodington  Fairfax  until  the  21st  March, 
182G;  and  there  did  not  become  due  from  the  Appellants  any  tithes  whatever  in 
Bilborough  between  that  time  and  the  9th  of  May,  1S2(),  when  the  Respondents  filed 
their  bill  in  this  cause.  The  decree  has  directed  the  Appellants  to  account  for  and 
pay  to  the  Respondents  tithes  for  a  longer  period  than  the  time  to  which  the  Re- 
spondents are  entitled  to  such  tithes. 

The  devise  by  the  codicil  is  onh'  of  a  portion  of  tithes,  and  not  of  a  rectory,  or  of 
a  benefice,  which  entitles  th.e  possessor  to  tithes  ;  it  is  incumbent  upon  any  person, 
and  more  especially  a  layman,  who  claims  a  portion  of  tithes,  to  prove  clearly  to  what 
monastery  or  other  ecclesiastical  body  such  tithes  belonged,  of  what  such  portion 
of  tithes  consisted,  and  in  what  manner,  and  by  what  conveyances,  the  person  claim- 
ing such  tithes  derives  his  title  thereto  ;  t  or  that  such  such  person  should  establish 
his  title  to  such  tithes  in  a  court  of  law  before  he  is  entitled  to  an  account  respecting 
such  tithes  in  a  court  of  equity.  It  appears  from  the  several  ministers'  or  collectors' 
accounts,  which  contain  an  account  of  all  the  tithes  and  hereditaments  to  which  the 
priory  of  the  Holy  Trinity  in  York  was  entitled,  that  the  only  tithes  to  w-hich  such 
priory  was  entitled  in  Bilborough  w-ere  the  tithes  of  corn,  which  were  then  of  the 
yearly  value  of  £G  10s.,  and  were  in  the  tenure  of  Sir  Leonard  Beckwith.  The  bill 
of  particulars  by  which  John  Wright  and  Thomas  Holmes  required  to  purchase, 
[903]  and  did  purchase,  the  tithes  of  Bilborough  from  the  Crown  described  the  tithes 
to  be  the  tithes  of  corn,  and  to  be  of  the  yearly  value  of  £0  10s.,  and  to  be  demised 
to  Sir  Leonard  Beckwith  at  that  rent;  and  although  King  Edward  the  Sixth,  by  his 
letters  patent,  gives  and  grants  to  Wright  and  Holmes  all  those  his  tithes  of  corn, 
grain,  blades,  hay,  wool,  and  lambs,  and  other  his  tithes  whatsoever,  arising  in 
Bilborough,  then  or  lately  in  the  tenure  of  Sir  Leonard  Beckwith,  formerly  belonging 
to  the  late  priory  of  the  Holy  Trinity,  in  the  city  of  York,  yet  where  a  bill  of  particu- 
lars has  been  proved,  which  shows  what  tithes  the  parties  agreed  to  purchase  from 
the  Crown,  courts  of  equity  have  construed  letters  patent  granted  in  pursuance 
thereof  not  to  extend  to  more  tithes  than  were  mentioned  in  the  bill  of  particulars. 
The  purport  of  the  letters  patent  to  Wright  and  Holmes  is  a  grant  of  all  the  tithes 
in  Bilborough,  then  or  lately  in  the  tenure  of  Sir  Ijconard  Beckwith,  to  the  late  priory 
of  the  Holy  Trinity  formerly  belonging,  and  not  of  all  tithes  whatever.  It  appears 
by  the  lease  to  Sir  Leonard  Beckwith,  which  had  not  expired  at  the  date  of  the  letters 
patent,  that  the  only  tithes  demised  to  him  were  the  tithes  of  corn  and  hay.  which 
lately  belonged  to  the  priory  of  the  Holy  Trinity  ;  and  all  the  ministers'  or  collectors' 
accounts  of  the  priory  of  the  Holy  Trinity  state,  that  such  priory  was  entitled  only 
to  the  tithe  of  corn  in  Bilborough  ;  therefore,  if  the  Respondents  were  entitled  to 
any  tithes  in  Bilborough,  it  would  be  to  the  tithe  of  corn  only  ;  but  the  decree  has 
directed  the  Appellants  to  account  to  them  for  all  tithes  whatever,  which  far  exceed 
all  the  tithes  mentioned  in  the  letters  patent. 

*  Case  of  Magdalen  College,  11  Rep.  77.  a.  ;  Englefield's  Case,  7  Rep.  12.  a. 
t  Norbury  r.  Meade.  3  Bligh,  O.  S.  211. 
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[904]  Neitlier  the  ilecree  nor  the  evidence  in  Cuy  Fairfax's  suit  are  evidence  in 
this  suit,  hecause  tlie  parisiiioner.s  were  not  parties.  The  (h^ience  was  a  modus.  The 
evidence  also  of  tlie  title  in  that  case  was  incjjroperly  admitted.  Lord  Peterborough 
/'.  Gernuun,  3  B.  I*.  C.  539.  ;  Bvam  r.  Booth,  3  Ea.  tV-  Y.  717.  note  ;  Evcrard  v.  Aston, 

3  B.  P.  C.  5(il. 

For  the  Respondents,*  Mr.  Simpkinson  and  Mr.  Diiekwortii. 

The  question  as  to  the  right  of  nomination  depends  on  two  circumstances:  1. 
Whether  property  of  this  nature  is  alienable  at  law  ']  2.  As  to  what  they  call  the  legal 
estate,  whether  it  is  not  in  eft'ect  a  legal  right  of  nomination  ! 

As  to  the  first,  what  difl'erence  is  there  between  this  ecclesiastical  benefice  and 
an  advowson  or  a  vicarage  i 

In  171(5,  the  Court  of  Chancery  directed  this  benefice  to  be  sold,  and  in  1784 
decreed  the  tithes  to  the  alienee.  This  was  not  a  mere  charitable  trust :  the  right 
of  nomination  was  not  given  to  Henry  Fairfax  as  a  charitable  trust,  but  was  propei-ty 
in  him,  just  as  an  advowson  would  have  been.  This  was  not  the  case  of  a  foundation 
by  Thomas  Lord  Fairfax  :  he  was  rector,  or  at  least  seised  of  all  the  tithes.  17  C'.  2. 
c.  3.  s.  7.    The  will  of  Lord  Fairfax  clearly  shews  that  there  was  an  impropriate  rectory. 

As  to  the  second  point,  the  legal  estate  in  the  benefice,  or  the  legal  right  of 
nomination,  is  reserved  to  Robert  Fairfax  and  his  heirs.  Robert  Fairfax  having 
the  right  of  nomination,  has  the  legal  right  of  nomination.  It  is  different  from  tlie 
[905]  case  of  a  jiresentation  to  the  living.  But  supposing  it  was  not  a  legal  right, 
a  court  of  equity  would  order  the  trustees  to  present  the  nominee  of  the  person  having 
the  equitable  right.  Serjeant  Selby's  Case,  1  Strange,  403.  The  Plaintiffs,  even 
if  they  had  an  e(iuitable  title  only,  might  have  filed  their  bill  for  tithes.  The  main 
jioint  is,  what  tithes  passed  by  Lord  Fairfax's  will  'I  The  tithes  of  the  rectory  were 
vested  in  the  priory  of  the  Holy  Trinity  at  York.  Pope  Nicholas's  Taxation,  the 
Nonae  Rolls,  and  the  Inquisition,  as  to  the  possession  in  the  alien  priors,  all  prove 
that  the  ecdesia  was  in  the  priory.  That  erdesia  means  rectory  ajipeai'S  from  Fitz. 
Nat.  Brev.  title  Qitare  Impedit,  fo.  32. 

A  similar  inference  is  to  be  drawn  from  stat.  Westrnin.ster,  2  St.  1.  c.  15.  In 
48  Edw.  the  rectory  was  vested  in  the  prior  of  the  Holy  Trinity.  Did  the  priory 
ever  part  with  it  ?  We  find  no  trace  that  it  did  ;  and  at  all  events  tlie  tithes  of  corn, 
and  perhaps  of  hay,  came  to  the  Crown.  Now  these  tithes,  other  than  corn  and 
grain,  could  not  have  been  granted  to  a  layman  ;  thej'  must  have  remained  in  the 
priory.  TJiere  was  a  salary  of  £4  per  annum  paid  by  the  Crown  to  the  minister  : 
if  the  Crown  had  the  small  tithes,  it  was  bound  to  provide  a  minister  ;  but  if  it  had 
only  the  great  tithes  it  was  not  bound. 

The  authorities  for  the  several  points  were  :  as  to  pleading  and  title,  Crayborne 
V.  Taylor,  2  Cwill.  G5I).  ;  Lowther  v.  Bolton,  3  Gwill.  1120.  .;  Cherry  r.  Legli,"  1  Bli. 
N.  S.  30(5.  That  the  interest  was  assignable.  Attor.-Gen.  r.  Floyer,  2  Yern.  748. ; 
Attor.-CJen.  v.  Brentwood  Scliool,  3  B.  &  Ad.  59.  ;  1  Mylne  &  K.  376.  Upon  the 
que.stion  as  to  the  [906]  legal  estate,  17  Vin.  Ab.  300.  E.  2.  pi.  152.  and  314.  et  seq. 
Upon  questions  between  mortgagor  and  mortgagee,  17  Vin.  Ab.  324.  As  to  claim 
of  tithes  upon  the  equitable  title,  Glegg  /•.  Legh,  1  Bli.  N.  S.  302.  ;  Cherry  r.  Legh, 
ih.  306.  That  an  impropriator  of  small  tithes  is  bound  to  maintain  a  minister,  Bonsey 
r.  Lee,  1  Vern.  247.  ;  1  E.  &  Y.  548.  As  to  curates,  ad  mensam  monachorum,  2  Burn. 
Eccles.  Law,  53.  As  to  settling  tithes  on  curate,  17  Clia.  2.  c.  3.,  that  garha  may 
extend  to  hay,  Bar.sdale  r.  Smith.  Cro.  Eliz.  633.  ;  Oglander  v.  Lord  Pomfret.  3  E. 
&  Y.  1312.  ;  'to  hay  and  flax.  Lift.  Rep.  263.,  1  E.  &  Y".  369.  ;  to  green  peas  and  beans, 
Sims  V.  Bennett,  3  (iwill.  882.  ;  to  wood,  Baskerville  r.  Clarke,  4  Gwill.  1567.  :  to 
seeds,  Dawes  v.  Benn,    1  Barn.  &  Cre.s.    751.  ;  to   agistment,   Illingworth  r.    Legh, 

4  Gwill.  1615.  As  to  the  king's  grant.  1  Edw.  (i.  c.  8.,  7  Edw.  6.  c.  3.  ;  Dickinson 
V.  Reade,  1  Gwill.  358.  ;  Anon.  Dyer,  269.  a.  id.  350.  b.  ;  Barker  r.  Bacon,  C'ro.  Jac. 
48.  ;  The  Queen  r.  Lewis,  1  Leon.  119.  As  to  presumption  of  farther  grant,  Beddle 
r.  Beard.  12  Co.  4.  b.  ;  Mayor  of  Hull  r.  Horner.  Cowp.  102.  ;  Sawbridge  v.  Benton, 
2  Anstr.  372. ;  Goodtitle  r.  Baldwin,  11  East,  488.  ;  Gibson  r.  Clarke,  1  Jac.  &  W. 
159.    On  the  questions  of  evidence,  Scott  v.  Allgood,  4  Gwill.  1369.  1372.    Decree 

*  This  argument  is  very  shortly  7-e|iorted.  It  will  be  found  more  at  h'ligth,  in 
chief  and  in  replv.  in  1  Yo.  p.  79. 
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for  tithes  against  one  occupier  good  against  another,  Travis  v.  Chaloiier,  .'5  Gwill. 
12'M.  As  to  the  effect  of  depositions,  1  I'hill.  Ev.  30-1:.;  Freeman  v.  Phillips,  4  M. 
&  S.  486. 

The  decree  was  affirmed. 


[907]  ENGLAND. 

COURT  OF  CHANCERY. 

Thomas   Lewis,  Esq.  and   Egbert  Andrew  Stevens, — A2ypellants ;  William 
Bridgman  the  Younger  and  John  Lewis  Mallet, — Respondents  [1834], 

[S.C.  2  01.  &  F.  738.] 

To  a  bill  in  eijuity  by  L.  and  liis  lessee  against  an  occupier  of  lands,  stating 
a  seizure  of  the  corn,  grain,  hay,  and  grass,  .yearly  arising  within  a  certaiii 
district  or  portion  of  land  in  the  parish  of  C,  and  praying  an  account  of 
clover,  vetches,  and  other  grasses  cut  green,  the  Defendant  pleaded  that  he 
was  not  seised  of  any  tithes  within  the  parish  of  C,  except  such  as  belonged 
to  the  parsonage  of  Cannon  (the  district,  etc.),  which  was  an  impi'opriate 
rectory,  to  which  the  tithes  of  clover,  etc.  cut  and  taken  without  being 
made  into  hay  did  not  belong,  etc.  Issue  being  taken  upon  this  plea,  the 
Vicar  of  C.  (not  being  a  party  to  the  suit)  was  examined  as  a  witness,  and 
deposed  that  there  was  no  endowment ;  that  he  was  entitled  to  the  small 
tithes,  and  that  he  had  always  received  a  money  composition  for  the  small 
tithes,  including  the  parsonage  of  Cannon. 

The  bill  was  dismissed,  and  the  decretal  order  affirmed  on  appeal. 

On  the  28th  of  June,  1824,  the  Appellants  filed  their  original  bill  of  complaint 
in  the  Court  of  Chancery  against  Sir  Samuel  Young,  Bart.  The  bill  stated  that  the 
Appellant  Thomas  Lewis  was  in  and  prior  to  the  3d  of  May,  1815,  and  had  been  for 
several  years  before  that  time,  and  had  ever  [908]  since  continued  to  be  seised  of  and 
well  entitled  to  the  tithes  of  corn,  grain,  hay.  and  grass,  yearly  arising,  renewing, 
and  increasing  within  a  certain  well  known  district,  or  portion  of  land,  within  the 
parish  of  Cookham,  in  the  county  of  Berks,  which  is  called  by  the  name  of  the  lower 
division  of  the  parish  of  Cookham,  and  which  district  was  bounded  as  therein  particu- 
larly mentioned  ;  that  by  an  indenture,  bearing  date  on  or  about  the  said  3d  of  May, 
1815,  and  made  between  the  Appellant  Thomas  Lewis  of  the  first  part,  Thomas  Wag- 
horne  therein  described  of  the  second  part,  and  the  Appellant  Robert  Andrew  Stevens 
of  the  third  part,  it  was  witnessed  that  the  Appellant  Thomas  Lewis  thereby  demised 
unto  the  Appellant  Robert  Andrew  Stevens  all  the  aforesaid  tithes,  to  which  the 
Appellant  Thomas  Lewis  was  so  entitled  as  aforesaid,  with  others,  by  the  description 
of  all  that  parcel  of  tithes  of  corn,  grain,  hay,  and  other  tithes  whatsoever  appertaining 
or  in  anywise  belonging  to  tlie  parsonage  of  Cannon  in  Cookham,  in  the  county  of 
Berks,  coming,  increasing,  renewing,  or  growing  in  and  upon  all  the  lands,  arable, 
meadow,  and  pasture  ground  whatsoever,  lying  and  being  within  the  parish  of  Cook- 
ham aforesaid,  and  within  the  limits,  precincts,  and  boundaries  therein  before  men- 
tioned ;  to  hold  the  same  and  certain  other  hereditaments  thereby  demised  unto 
the  Appellant  Robert  Andrew  Stevens,  his  executors,  administrators,  and  assigns, 
from  the  date  thereof,  until  the  29th  of  September  then  next,  at  the  rent  therein 
mentioned  ;  and  to  hold  the  same  unto  the  said  Appellant  Robert  Andrew  Stevens, 
from  the  said  29th  of  September  then  next,  for  the  term  of  [909]  thirteen  years,  at 
the  rent  therein  mentioned  ;  and  that  under  and  by  virtue  of  the  said  indenture  of 
demise  the  Appellant  Robert  Andrew  Stevens  became  entitled  to  the  tithes  of  corn 
and  grain,  hay  and  grass,  yearly  arising,  growing,  renewing,  and  increasing  on  all 
the  land  situate  within  that  part  of  the  said  parish  of  Cookham,  or  the  titheable  places 
thereof,  as  was  or  were  comprised  within  the  limits,  precincts,  and  bounds  aforesaid  ; 
that  the  said  Sir  Samuel  Young  had,  in  the  years  1820,  1821,  1822.  1823,  and  1824, 
held  and  occupied,  and  that  he  then  continued  to  hold  and  occujn',  a  certain  farm, 
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or  portion  of  arable,  inoadow.  and  pasture  land,  situate,  lyinfj,  and  beiufj  within  the 
said  jiarisli  of  t'ookhani,  or  the  titheable  places  thereot  ;  great  part  whereof  was  com- 
jirised  within  the  precincts  and  bounds  in  the  said  indenture  nientiimed  and  descrii)cd  ; 
the  tithes  whereof  were  thereby  demised  to  ,the  A])]iellant  Rcjbert  Andrew  Stevens 
as  aforesaid,  containing  in  the  whole  16'2  acres  of  land,  statute  measure,  or  there- 
abouts, of  which  134  A.  0  R.  'M  v.,  or  thereabouts,  wen^  situate  within  the  precincts 
of  the  lands,  the  tithes  whereof  were  demised  to  the  Appellant  Kobert  Andrew  Stevens 
as  aforesaid  ;  and  that  the  .said  Sir  Samuel  Young  had  in  each  of  the  said  years  1820, 
1821,  1822,  1823,  and  182-1,  or  in  some  of  such  years,  cut  and  taken  from  his  farm 
and  lands  situate  within  the  boundaries  aforesaid  large  quantities  of  clover,  tares 
or  vetches,  meadow  and  rye  grass,  and  other  grasses,  which  he  had  from  time  to  time 
carried  away,  without  making  the  same  into  hay,  and  that  he  had  carried  off"  j)art 
thereof  whilst  in  the  swathe,  and  other  part  thereof  whilst  in  heaps  ;  [910]  and  the 
Appellants  submitted  that  the  tithe  of  all  such  clover,  tares  or  vetches,  and  grasses 
so  cut  and  taken  away  by  the  said  Sir  Samuel  Young,  ought  to  have  been  set  out  to 
the  Ajipellant  Robert  A.  Stevens,  as  such  lessee  as  aforesaid,  or  that  a  full  compensa- 
tion for  the  same  ought  to  have  been  paid  to  the  said  Appellant:  but  the  .said  Sir 
Samuel  Young  had  taken  the  tithes  of  all  the  .said  titheable  matters  and  things  afore- 
said, and  converted  the  same  to  his  own  use,  without  .setting  out  the  same  to  the  Appel- 
lant Robert  Andrew  Stevens,  as  such  lessee  as  aforesaid,  and  without  making  to  the  said 
Appellant  any  allowance  or  satisfaction  for  the  same  ;  and  that  the  said  Appellants 
had  frequently  requested  the  said  Sir  Sanuiel  Young  to  account  with  the  Ajipellant 
Robert  Andrew  Stevens  for  the  value  of  the  several  titheable  matters  and  things  so 
subtracted  by  him  as  aforesaid,  or  to  make  to  the  .said  Appellant  a  full  recompense 
or  satisfaction  for  the  same;  and  the  Appellants  charged  that  the  said  Sir  Samuel 
Young  had  refused  to  comply  with  such  requests,  alleging  that  the  Appellant  Thomas 
Lewis  was  at  the  time  of  making  such  indenture  of  deiiiise  only  entitled  to  the  tithe 
of  hay  within  the  said  district,  and  that  in  the  said  Appellant's  title  deeds  tithe  of 
grass  was  not  conveyed  to  the  said  Ajipellant  by  name,  but  tithe  of  hay  only  ;  and  the 
Appellants  further  charged,  that  by  law  the  person  who  was  entitled  to  the  tithe  of 
hay  was  entitled  to  the  tithe  of  all  clover,  tares  or  vetches,  and  grasses  of  every  de- 
scription, severed  from  the  ground  by  the  hand  of  man,  from  the  moment  the  same 
was  so  severed  ;  and  that  if,  as  the  said  Sir  Samuel  Young  at  times  pretended,  he  had 
given  [911]  part  of  such  clover,  tares  or  vetches,  and  grasses  to  husbandry  horses, 
he  had  at  the  time  upon  his  said  farm  and  lands  sufficient  provender  or  food,  or  in  case 
he  had  not  sold  or  clisposed  thereof,  he  might  liave  had  upon  his  said  farm  and  lands 
sufficient  provender  or  food  fit  for  the  sustenance  of  such  husbandry  horses,  without 
having  had  recourse  to  such  clover,  vetches,  tares,  and  grasses,  so  carried  away  by 
him  as  aforesaid  ;  and  that  the  said  Sir  Sanuiel  Young  had  given  considerable  quantities 
of  such  clover,  tares  or  vetches,  and  gra.sses  to  horses  employed  by  him  for  hire  in  towing 
barges  along  the  river  Thames,  in  which  occupation  or  business  he  had  in  each  of 
the  said  yeai's  employed  a  considerable  niunber  of  horses  ;  and  the  Appellants  further 
charged  that  the  tithes  of  such  clover,  tares  or  vetches,  and  grasses,  in  fact  belonged 
to  and  ought  to  have  been  set  out  by  the  said  Sir  Samuel  Young  to  the  Appellant 
Robert  Andrew  Stevens,  as  such  lessee  as  aforesaid,  and  were  of  considerable  value, 
as  it  would  appear  if  the  .said  Sir  Samuel  Young  would  set  forth  in  what  .state  the 
said  clover,  tai'es  or  vetches,  and  grasses  were  when  the  same  were  respectively  so 
carried  away,  and  the  true  accounts  thereof,  and  the  value  thereof,  and  how  many 
horses  he  had  kept,  and  how  the  same  had  been  used  for  towing  barge.s,  and  what 
provender  fit  for  the  su.stenance  of  horses  he  had  sold  from  his  said  farm  and  lands 
in  each  of  the  said  years,  but  which  he  refused  to  do  ;  and  the  bill  prayed,  that  Sir 
Samuel  Young  might  come  to  a  fair  and  just  account  with  the  Appellant  Robert 
Andrew  Stevens,  for  the  single  value  f)f  the  tithes  of  all  the  clover,  vetches  or  tares, 
and  grasses,  which  he  in  manner  aforesaid  had  taken  from  off'  his  said  [912]  farm  and 
lands  in  the  several  years  1820.  1821,  1822,  1823.  and  1824  ;  and  that  the  said  Sir 
Samuel  Young  might  be  decreed  to  pay  unto  the  Appellant  Robert  Andrew  Stevens, 
what  should  appear  to  be  conn'ng  to  the  said  Appellant,  on  taking  oi  the  said  account 
and  for  general  i-elief. 

On  the  7tli  January,  1825,  Sir  Samuel  Young  put  in  a  plea  to  the  bill,  stating, 
that  the  Appellants  were  not,  nor  was  either  of  them  seised  or  possessed  of,  or  entitled 
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to  any  tithes  or  tithe  whatsoever  within  the  parisli  of  Cookham,  in  the  said  hill  men- 
tioned, or  the  titheable  2)laces  thereof,  except  only  such  tithes  as  appertained  or  be- 
longed to  the  parsonage  of  Cannon,  in  the  said  bill  also  mentioned,  and  that  the  said 
parsonage  of  Cannon  was  an  impropriate  rectory,  to  which  the  tithes  of  clover,  tares, 
vetches,  meadow  and  rye  grass,  and  other  grasses,  cut  and  taken  and  carried  away 
without  being  made  into  hay,  did  not,  nor  did  any  of  such  tithes  appertain  or  belong, 
and  therefore  that  the  Appellants  were  not,  nor  was  either  of  them  entitled  to  have 
from  the  said  Sir  Samuel  Young  any  such  account  or  payment  as  in  and  by  the  said 
bill  was  prayed,  or  to  have  as  against  him  any  discovery  or  relief  in  respect  of  the 
tithes  of  such  clover,  tares,  vetches,  and  grasses,  as  in  the  said  bill  mentioned,  or  any 
of  them,  and  he  pleaded  the  same  in  bar  to  the  said  bill  and  to  the  relief  and  discovery 
thereby  sought. 

Issue  was  taken  upon  the  plea,  and  witnesses  *  having  been  examined  on  Ixith 
sides,  the  cause  was  [913]  set  down  for  hearing,  but  before  the  same  was  heard.  Sir 
Samuel  Yoiuig  died,  whereby  the  suit  and  proceedings  became  abated. 

On  the  l"2th  of  November,  1828,  the  iVppellants  filed  their  bill  of  revivor  and  sup- 
plement against  the  Respondents,  the  executors  of  Sir  Samuel  Young,  by  which  bill 
it  was  prayed  that  the  suit  might  be  revived,  and  that  the  Respondents  might  admit 
assets  of  Sir  Samuel  Young  come  to  their  hands,  sufficient  to  satisfy  the  amount  of  the 
claim  of  the  Appellant  Robert  Andrew  Stevens,  in  respect  of  the  single  value  of  the 
tithes  of  all  the  clover,  vetches,  tares,  and  grasses  taken  from  oil'  Sir  Samuel  Ycjung's 
farm,  in  the  several  years  in  the  bill  stated,  or  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  Sir  Samuel  Young,  and  that  the  same  might  be  applied 
in  payment  of  what  was  due  to  the  Appellant  Robert  Andrew  Stevens,  in  a  due  course 
of  administration ;  the  Respondents  being  duly  sei'ved  with  process  of  subpiena, 
appeared  and  put  in  their  answers  to  the  bill  of  revivor  and  supplement,  and  the 
original  suit  was  revived. 

[914]  On  the  I'oth  of  January,  18.'3().  the  original  cause  and  the  revived  and 
supplemental  cause  came  on  to  be  heard,  before  the  Vice-Chancellor,  and  by  decretal 
order  on  the  2'Jth  of  January,  1830,  the  Plaintiff's'  bill  was  dismissed!  with  costs. 
The  appeal  was  from  this  decretal  order. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Spence. 

By  the  effect  of  the  plea  of  Sir  Samuel  Young,  it  was  admitted,  that  Thomas  Lewis 
was  entitled  to  the  parsonage  of  Cannon,  and  that  the  parsonage  of  Cannon  was 
an  impropriate  rectory  :  the  prima  facie  title  of  the  Appellant  Robert  Andrew  Stevens, 
the  lessee  of  the  Appellant  Thomas  Lewis,  to  the  tithes  demanded  by  the  bill  was 
therefore  admitted,  and  it  was  incumbent  on  Sir  Samuel  Young  to  have  proved  by 
evidence  that  these  tithes  did  not  belong  to  the  impropriator,  that  being  the  issue  of 
fact  tendered  by  the  plea. 

Sir  Samuel  Young  entered  into  evidence,  with  a  view  to  prove  that  the  vicar  was 
entitled  to  the  tithes  in  question,  but  the  evidence  failed  to  establish  that  fact.  The 
only  witnesses  examined  on  the  part  of  Sir  Samuel  Y'oung  to  this  point  were,  the 
Rev.  Mr.  ^Vhately,  the  vicar  of  the  parish,  who  was  materially  interested  in  the  event 
of  the  suit,  and  Mr.  AUnutt,  who  had  for  several  years  occupied  a  farm  within  the 

*  Mr.  Whately,  Vicar  of  Cookham,  deposed  that  the  parish  of  Cookham  is  a  vicarage, 
and  that  no  species  of  small  tithes  belonged  to  the  parsonage  of  Cannon,  which  is  a 
district  forming  part  of  the  parish  ;  that  there  is  no  endowment,  and  the  Vicar  is 
entitled  to  the  small  tithes  ;  that  no  small  tithe  had  [913]  ever  been  set  out  in  kind, 
but  that  he  had  always  received  a  money  composition  for  the  small  tithes  of  the  parish, 
including  the  par.sonage  of  Cannon.  Henry  AUnutt  made  depositions  to  the  same 
effect.  In  cross-examination  Mr.  Whately  admitted  that  in  answer  to  a  letter  from  the 
Plaintiff's  solicitor,  he  had  stated  that  he  did  not  claim  titlie  of  green  clover  and  tares, 
Init  he  did  not  thereby  mean  to  compromise  the  rights  of  the  vicarage.  AUnutt, 
in  cross-examination,  admitted  that  upon  a  threat  of  legal  proceedings,  he  had  set 
out  the  tithe  of  clover  cut  green  and  tares  ;  but  in  his  examination  in  chief  he  stated 
that  he  had  done  .so  because  the  matter  in  dispute  was  trifling  in  value,  and  from  fear 
of  the  expense  of  litigation.  A  document  purporting  to  be  a  terrier  was  also  jiro- 
duced  on  the  part  of  the  Respondents,  as  to  which,  see  the  argument,  post,  p.  015. 

t  See  Lewis  v.  Bridgman,  3  Sim.  31(). 
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parsonage  of  Cannon  ;  Mr.  Whately,  the  vicar,  whose  evidence  on  the  suliject  was 
very  indehnite,  did  not  state  a  single  instance  of  tlio  tithes  in  question  having  been 
set  out  in  kind,  or  of  any  payment  liaving  been  niaiU^  to  him  in  resj)ect  of  the  tithes 
in  question,  but  merely  stated  that  he  hat!  received  a  comjiosition  for  all  the  small 
tithes  ;  but  from  the  letter  admitted  on  his  cross-examination  to  have  been  wrilten 
by  him  [915]  in  l^'2'2,  it  is  evident  that  such  composition  did  not  include  any  tithes 
of  the  nature  demanded  by  the  Appellants,  and  that  Mr.  Whately  did  not  at  that  time 
consider  himself  entitled  to  such  tithes.  Mr.  Allnutt  proved  that  in  tjie  only  instances 
in  which  the  tithes  in  question  had  been  rendered  in  kind,  they  had  been  collected 
by  the  Apj)ellant  Robert  Andrew  Stevens,  as  lessee  of  the  Appellant  Thomas  Lewis, 
as  impropriator  of  the  parsonage  of  Cannon,  and  that  he  liad  never  set  out  the  tithes 
in  ([uestion,  or  paid  any  composition  in  lieu  thereof  to  the  vicar  ;  and  it  appeared  on 
his  cross-exaudnation,  that  in  1822  he  had  himself  voluntarily  .set  out  the  tithes  in 
([uestion  on  his  own  farm  in  kind,  to  the  Appellant  Robert  Andrew  Stevens,  and  had 
admitted  the  Appellants'  right  to  such  titlies  in  1824.* 

The  documentary  evidence  proved  by  Sir  Samuel  Young  consisted  of  a  certificated 
copy  of  a  document  from  the  registry  of  tlie  Lord  Bishoj)  of  Salisbury.  This  document 
is  not  signed  by  any  person,  and  although  it  was  represented  at  the  hearing,  and 
was  treated  by  the  learned  Judge  in  giving  judgment  to  be  a  terrier,  dated  in  1715, 
and  signed  by  the  then  churchwardens,  it  is  not  in  fact  so  dated  or  signed,  nor  does 
it  in  fact  bear  any  date  or  signature,  nor  is  it  in  any  manner  authenticated  as  a  tei'rier, 
and  ought  not  to  have  been  received  in  evidence.  Even  if  the  Respondents  had  made 
out  that  the  vicar  was  entitled  to  all  the  small  tithes,  the  Appellants  would  in  law 
have  been  entitled  to  a  decree  for  an  account  of  the  tithes  demanded  by  their  bill, 
pai-ticularly  of  the  tithes  of  tares  or  vetches.  There  was  at  least  sufii-[916]-cieiit  of 
doulit  upon  the  evidence  to  entitle  the  Appellants  to  an  issue,  which  was  apjilied  for 
by  the  Appellatits  and  refused. 

For  the  Respondents,  Sir  Edward  Sugden  and  Mr.  Kindersley. 

The  only  tithes  to  which  the  bill  alleges  a  title,  are  certain  tithes,  within  a  certain 
district,  called,  "  The  Lower  Division  of  the  parish  of  Cookham."  The  plea  denies  the 
title  of  the  Appellants  to  all  tithes  within  the  parish  of  Cookham,  except  such  tithes 
as  belong  to  the  parsonage  of  Cannon  ;  thus  putting  in  issue  the  title  alleged  by  the 
bill,  and  no  evidence  was  offered  by  the  Appellants  in  support  of  such  alleged  title. 
The  title  as  stated  in  the  bill  is  that  of  a  portioner,  and  so  it  is  demised.  They  should, 
therefore,  strictly  prove  their  right,  Meade  r.  Norlniry,  3  Bli.  211.  They  should 
then  put  that  it  is  a  lay  fee  by  the  original  grant,  then  the  severance  of  tlie  portion 
from  the  principal  rectory.  It  is  a  negative  plea  with  an  affirmative,  tliat  the  parsonage 
is  an  impropriate  rectory  to  which  the  tithes  do  not  belong.  They  take  issue  on 
this  plea,  and  ought  to  prove  their  title.  The  Defendant  could  not  give  conclusive 
evidence  of  the  negative.  They  give  general  prima  facie  evidence,  as  in  the  plea  of 
not  heir.  They  have  neither  by  witnesses  nor  documents  shown  that  the  tithes 
belong  to  the  parsonage.  There  is  no  evidence  of  perception,  nor  any  evidence  but 
what  is  extracted  from  the  plea  under  the  admission  without  noticing  the  qualifica- 
tion :  this  is  not  sufficient. 

The  authorities  cited  were,  Hodgson  ■/'.  Smitli,  Bunbury,  279.  ;  Steers  v.  Brassier, 
2  E.  &  Y.  01.  ;  [917]  Sims  r.  Bennet.  .5  B.  P.  C.  58U  ;  I'omfret  v.  Lander,  1  E.  &  Y. 
527.  :  Knight  r.  Halsey,  4  (Iwill.  1554.  ;  Lagden  r.  Flack,  2  Hagg.  SG;].  ;  Lewis 
r.  Allnutt,  2  Bli.  N.  S.  83.  ;  Stevens  v.  Aldridge^  3  E.  &  Y.  879.  ;  Newman  r.  Morgan, 
2  E.  &  Y.  565.  ;  Wallis  r.  Pain,  2  E.  &  Y.  07.  ;  Smith  r.  Huggins,  2  E.  cV  Y.  127.  ; 
Gorman  v.  Sears,  6  Pri.  338.  ;  Lewis  v.  Young,  3  E.  ct  Y.  1135.  13  Price,  394.  1  M. 
&  L.  113.     Norbury  v.  Meade,  3  Bligh,  O.  S.  21 1. 

At  the  conclusion  of  the  argument,  the  Lord  Chancellor  observetl,  that  the  apjieal 
in  Lewis  v.  Young,  which  had  abated,  inight  be  revived,  and  that  this  was  in  effect  an 
appeal  from  the  principle  of  the  decision  in  that  case.  As  to  the  authority  of  Lagden 
V.  Flack,  he  said  that  the  judge  who  decided  that  case  had  little  experience  in  the 
subject  matter  of  the  decision,  as  tithe  cases  were  of  rare  occurrence  in  the  Ecclesi- 
astical Courts,  and  the  judge  himself  did  not  seem  to  have  great  confidence  in  his 
own  knowledge  of  the  subject,  since  it  appeared  that  he  had  applied  to  the  TiOrd  Cliief 

*  See  Lewis  v.  Allnutt,  ante.  Vol.  IL  N.  S,  p.  83. 
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Baron  of  that  day  for  information,  and  from  liini  gathered  the  inforiiiation  that 
grass  severed  by  a  scythe  is  one  sort  of  tithe,  l)ut  if  taken  by  the  month  of  an  animal 
is  of  anotlier  description  :  that  the  antliority  of  a  decision  under  these  circumstances 
ought  not  to  have  great  influence  on  the  judgment  of  the  house.  He  said  that  he 
did  not  entertain  mneli  doubt  upon  the  question,  but  desired  a  short  time  to  look 
into  the  authorities. 

On  the  9th  of  July,  judgment  was  aftirmed  without  further  observation. 


[918]  ENGLAND. 


COURT  OF  EXCHEQUEK. 


Margaret  Toulmin,  Thomas  B.  Simpson,  and  Bryan  Holme, — Ajypellants ; 
John  Copland, — Respondent  [1834]. 

[Mews'  Dig.  X.  904,  912.     S.C.  2  CI.  &  F.  681  ;  and,  for  later  stages  in  the  same  pro- 
ceedings, 3  Y.  et  C.  Ex.  382,  625  ;  7  CI.  &  F.  349  ;  West,  164.] 

Upon  a  partnership  between  T.  and  C.  it  was  agreed  that  T.  should  bring  into 
the  new  partnership  £-iO,()00  of  good  debts  owing  to  a  former  partnership, 
in  which  he  had  become  the  surviving  partner,  for  the  purpose  of  meeting 
the  claims  by  debts  transferred  from  the  old  firm  to  the  new,  upon  which 
condition  T.  was  to  have  two  thirds  of  the  profits  of  the  new  partnership, 
and  C.  one  third  ;  but  if  £40,000  of  such  debts  should  not  be  brought 
in,  then  the  division  of  the  profits  should  be  in  moieties.  Debts  to  an 
amount  exceeding  £40,000  were  accordingly  transferred,  and  became 
part  of  the  partnership  funds  of  T.  and  C,  out  of  which  the  partners 
drew  monies  respectively  for  their  own  use,  and  out  of  which  also  advances 
were  made  to  the  customers  of  the  old  firm,  in  which  T.  was  the  surviving 
partner. 

Upon  a  bill  in  equity  by  the  executors  of  T.  against  C,  praying  accounts,  etc. ; 
and  upon  a  reference  to  inquire  whether  £40,000  of  good  debts  had  been 
brought  in  according  to  the  agreement,  and  if  so,  to  take  the  account 
accordingly  ;  and  if  not,  to  iiKjuire  whether  any  new  agreement  had  been 
entered  into  to  share  the  profits  in  moieties,  the  Master  found  that  £40,000, 
etc.  had  not  been  brought  in  ;  but  he  did  not  proceed  to  take  the  account 
nor  to  inquire  as  to  the  existence  of  any  new  agreement. 

This  report  was  confirmed,  and  the  account  directed  to  be  taken  in  moieties, 
chiefly  upon  the  assumption  of  the  existence  of  a  new  agreement. 

Held,  on  appeal,  that  the  £40,000,  etc.  had  been  brought  in  according  to  the 
original  agreement  ;  that  exceptions  to  the  report  ought  to  have  been 
allowed  on  this  ground,  and  that  the  matter  ought  to  go  back  to  the  Master 
to  perfect  the  inquiry  directed  by  the  original  decree. 

[919]  This  appeal  arose  upon  a  bill  filed  by  the  Appellants  in  the  Court  of  Ex- 
cheqtier,  in  1819,  stating  a  case  to  the  following  effect. 

In  the  year  1806,  Richard  Toulmin,  and  Abraham  Toulmin,  the  husband  of  the 
Appellant  Klargaret  Toulmin,  carried  on  the  business  of  navy  agents,  in  partnership 
together,  in  equal  shares  ;  the  profits  of  the  business  were  considerable,  amounting, 
on  an  average,  to  £2650  per  annum.  On  the  31st  August,  1806,  the  partnership  was 
dissolved,  in  consequence  of  the  derangement  of  Richard  Toulmin,  and  Abraham 
Toulmin  became  entitled  to  carry  on  the  business  on  his  own  account  and  for  his 
own  benefit.  At  the  time  of  the  dissolution  of  the  partnership  of  Richard  and  Abraham 
Toulmin,  there  were  debts  owing  to  the  partnership  to  the  amount  of  £66,000,  and 
there  were  debts  owing  by  the  partnership  to  the  amount  of  £41,000. 

On  the  1st  of  September,  1806.  Abraham  Toulmin  took  the  Respondent  John 
Copland  as  a  partner  with  him  in  the  business,  and  they,  from  tliat  time,  until  the 
time  of  the  death  of  Abrahani  Toulmin.  which  happened  on  the  4th  of  January, 

1182 


TOULMIN  V.  COPLAND  [18-34]  VIII  BLIGH  N.  S. 

ISll).  carried  on  the  business  in  ])artnershi|)  together,  niuler  the  firm  of  Touhnin 
and  t'o]ihind,  upon  tlu>  terms  that  Abraham  Toulmin  should  iiring  into  the  new 
partnership  firm  of  Toulmin  and  Copland,  £40,000  of  good  debts  owing  to  the  late 
eoneern  of  Kiehard  and  Abraham  Toulmin,  for  the  purpose  of  meeting  tiie  eUiims 
by  debts  transferred  from  such  last-mentioned  firm,  and  that  John  Copland  sliould 
bring  £-1000  into  the  concern  of  Toulmin  and  Copland,  and  that  Abraham  Toulmin 
should  have  two  third  parts  of  the  profits  of  such  concern,  and  John  ('op-[920]-land 
the  remaining  one  third  part  thereof.  The  capital  brought  into  the  partnership 
business  of  Toulmin  and  Copland,  by  Abraham  Toidmin,  consisted  of  a  moiety  of 
the  monies  received  by  the  firm  of  Toulmin  and  Copland,  on  account  of  the  debts 
due  to  the  firm  of  Riehaid  and  Abraham  'J'oulmin,  aftei-  deducting  the  monies  paid 
by  the  firm  of  Toulmin  and  Copland  on  account  of  the  debts  due  from  the  firm  of 
Richard  and  Abraham  'J'oulmin,  and  such  moiety  amounted  to  the  sum  of  £8700 
and  upwards.  The  average  profits  of  the  partnership  business  of  Toulmin  and 
Copland,  during  its  whole  continuance,  were  upwards  of  £.3000  per  annum. 

On  the  1st  of  September,  180G,  the  partnership  of  Toulmin  and  Copland  opened 
for  themselves  a  new  set  of  books,  into  which  they,  under  that  date  transferred  debts 
due  to  the  partnership  of  Richard  and  Abraham  Toulmin  to  the  amount  of  £G0,000, 
carrying  interest,  according  to  the  custom  of  the  business  of  navy  agents,  at  the  rate 
of  £.j  per  cent.,  and  which  debts  when  transferred  were  therein  stated  to  be  due  to  the 
firm  of  Richard  and  Abraham  Toulmin,  or  to  be  brought  from  certain  books  wliicli 
belonged  to  them,  and  the  accounts  so  transferred  were  always  afterwards  carried 
on  in  the  books  of  Toulmin  and  Copland,  as  the  accounts  of  Toulmin  and  Copland 
alone,  though  they  included  the  balances  belonging  to  the  firm  of  Richard  and 
Abraham  Toulmin  ;  and  the  firm  of  Toulmin  and  Copland  from  time  to  time  received 
and  paid  monies  on  such  different  accounts,  and  from  time  to  time  struck  balances 
thereon,  and  the  sums  remaining  due,  if  any,  at  the  time  of  such  balances  being  struck, 
were  carried  [921]  on  as  debts  due  to  the  firm  of  Toulmin  and  Copland,  and  after- 
wards the  accounts  were  carried  on  by  receipts  and  payments,  in  theiisual  way,  as 
between  the  debtors  and  the  firm  of  Toulmin  and  Copland. 

The  firm  of  Toulmin  and  Copland  not  only  tre<ited  such  accounts  as  their  own, 
in  the  manner  above-mentioned,  but  they  also  brought  actions  at  law,  in  their  own 
names,  against  several  of  such  debtors,  for  the  whole  of  the  balances  w'hich  were  due 
from  such  debtors,  at  tlie  respective  times  wlien  such  actions  were  brought.  The 
firm  of  Toulmin  and  Copland  also  transferred  into  their  own  books,  the  whole  or  the 
greater  part,  of  the  debts  owing  by  the  firm  of  Richard  and  Abraham  Toulmin,  and 
treated  them  as  their  own. 

Abraham  Toulmin  ched  on  the  4th  of  January.  1819,  having  made  and  published 
his  hist  will  and  testament  in  writing,  bearing  date  the  '2Sth  of  November,  1818, 
whereby  he  gave  and  bequeathed  all  his  estate  and  effects,  whatsoever  and  where- 
soever, to  the  Appellant  Margaret  Toulmin  his  widow,  and  apjiointed  all  the  Appel- 
lants executrix  and  executors,  who  accordingly  proved  the  will  in  the  proper  Ecclesi- 
astical Court,  and  thereby  became  the  legal  personal  representatives  of  Abraham 
Toulmin. 

The  bill  claimed  two  thirds  of  the  profits  of  the  partnership,  and  prayed  the  usual 
partnership  accounts  of  the  firm  of  Toulmin  and  Copland,  an  injunction  and  receiver. 

Before  John  Copland  put  in  his  answer  to  the  bill,  on  the  29th  of  January,  1819, 
in  support  of  a  motion  made  by  him  in  the  cause,  he  filed  an  affidavit,  which,  so  far 
as  it  is  material  to  be  [922]  stated,  was  in  the  words  following:  "John  Copland 
"  maketh  oath  and  saith,  that  he  the  said  deponent  and  Abraham  Toulmin  decetised, 
"  the  testator  in  the  pleadings  in  the  said  cause  named,  in  the  year  1806,  became 
"  concerned  together  as  co-partners  in  the  trade  or  business  of  navy  agents,  and  they 
"  continued  to  be  concerned  together,  or  to  be  such  co-partners,  until  the  time  of  the 
"  death  of  the  said  Abraham  Toulmin,  which  happened  on  the  4th  of  January,  1819, 
"  and  that  it  was  on  the  formation  of  such  co-partnership,  in  the  first  instance,  agreed 
"  between  the  said  deponent  and  the  said  Abraham  Toulmin,  that  upon  the  said 
"  Abraham  Toulmin's  bringing  into  the  said  partnership  between  him  and  the  said 
"  deponent  £40,000  of  good  debts,  which  were  owing  to  the  late  concern  which  was 
"  carried  on  in  partnership  with  the  said  Abraham  Toulmin  and  Richard  'J'oulmin, 
"  then  a  lunatic,  and  which  was  for  the  purpose  of  nieeting  tlie  claims  by  debts  trans- 
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"  ferred  from  the  said  firm,  and  upon  the  said  deponent's  bringing  £1000  into  the 
"  said  partnership  concern  between  him  and  the  said  Abraham  Toulmin,  the  said 
"  Abraham  Toulmin  should  be  entitled  to  two  thirds  of  that  concern,  and  the  said 
"  deponent  to  the  other  third  of  such  concern  ;  but  the  said  Abraham  Toulmin  not 
"  being  able  to  bring  £40,000  of  good  debts  into  the  said  partnership  concern  between 
"  the  said  deponent  and  the  said  Abraham  Toulmin,  it  was  afterwards  agreed  between 
"  them,  the  said  deponent  and  the  said  Abraham  Toulmin,  that  they  should  carry 
"  on  their  said  co-partnership  trade  or  business  df  navy  agents,  upon  equal  terms 
"  as  to  profit  and  loss  ;  and  they  did  accord-[923]-ingly  so  carry  on  sucli  trade  or 
"  business.  And  the  said  deponent  further  said,  that  the  said  Abraham  Toulmin 
"  and  the  said  deponent  never  came  to  any  settlement  of  accounts  together,  touching 
"  the  said  partnership  concern,  but  that  all  accounts  from  the  commencement  of  such 
"  partnership  concern  were,  at  the  time  of  the  death  of  the  .said  Abraham  Toulmin, 
"  and  still  were,  open  and  unsettled.  And  the  said  deponent  further  .said,  he  verily 
"  believed  it  would  take  three  or  four  months  at  least  to  make  out  the  said  partner- 
"  ship  accounts,  every  proper  and  due  diligence  being  used  for  that  purpose,  and  that 
"  it  would  take  several  weeks  after  the  books  were  balanced,  to  make  out  an  account 
"  and  schedule  of  all  the  debts  which  were  due  and  owing  from  the  said  partnership, 
"  or  which  the  said  partnership  was  liable  to  pay  at  the  time  of  the  death  of  the  said 
"  Abraham  Toulmin,  and  of  the  debts  which  were  due  and  owing  to  the  said  partner- 
"  ship,  every  proper  and  due  diligence  being  used  for  that  purpose.  And  the  said 
"  deponent  further  said,  that  the  debts  owing  from  the  said  partnership,  or  which 
"  the  said  partnership  was  liable  to  pay.  at  the  time  of  the  death  of  the  said  Abraham 
"  Toulmin,  as  far  as  the  deponent  could  then  form  an  estimation  or  belief,  exceeded 
"  the  sum  of  £-2'2, 000  ;  and  that  the  debts  owing  to  the  said  partnership  at  the  time 
"  of  the  death  of  the  said  Abraham  Toulmin.  as  far  as  the  deponent  could  form  a  belief, 
"  exceeded  the  sum  of  £40,000  at  the  least ;  but  the  said  deponent  said,  he  verily 
"  believed  that  several  of  the  debts  so  owing  to  the  said  partner-ship.  and  to  the  amount 
"  of  £20,000  at  the  least,  were  bad  or  doubtful  debts.  And  [924]  the  said  deponent 
"  further  said,  that  from  the  nature  of  the  business  of  a  navy  agent,  it  would  and 
"  must  be  some  time  before  such  of  the  debts  due  to  the  said  partnership,  as  were 
"  good  and  recoverable  debts,  could  be  recovered  or  received." 

The  Respondent  by  his  answer,  after  stating  the  terms  of  the  co-partnership  to 
the  same  effect  as  in  the  bill,  proceeded  to  aver,  that  it  was  distinctly  and  pcsitively 
agreed  that  in  case  the  said  Abraham  Toulmin  should  fail  of  bringing  into  the  said 
co-partnership  with  the  Respondent  from  the  said  old  co-partnership  of  Richard  and 
Abraham  Toulmin.  good  and  available  debts  to  the  amount  of  £40.000,  to  answer 
the  purposes  aforesaid,  the  said  partnership  between  the  said  Abraham  Toulinin  and 
the  Respondent  should  be  carried  on  on  equal  terms,  they  being  entitled  in  equal 
moietiejs  to  the  profits  and  losses  thereof.  And  the  Respondent  thereby  insisted  that 
the  said  Abraham  Toulmin,  failing  to  bring  from  the  old  co-partnership  of  Richard 
and  Abraham  Toulmin  good  and  available  debts  to  the  amount  of  £40,000,  the  alter- 
native of  the  said  agreement  was  adopted,  and  the  said  Abraham  Toulmin  and  the 
Respondent  became  interested  in  the  said  co-partnership  in  equal  moieties  from  the 
1st  of  September,  1806  ;  and  that  it  was  then  decidedly  agreed  between  them  that 
the  said  co-partnership  business  should  thenceforth  be,  and  the  same  was  cai-ried  on 
by  them  down  to  the  time  of  the  death  of  the  said  Abraham  Toulniin  in  equal  shares 
and  proportions.  And  the  Respondent  by  his  answer,  insisted  that  he  was  entitled 
to  one  moiety  or  half-part  of  the  profits  of  the  partnership  concern. 

[925]  The  bill  was  dismissed  against  the  C4overnor  and  Company  of  the  Bank  of 
England,  by  an  order  dated  the  '2Gth  of  February,  1827. 

Witnesses  were  examined,  and  documentary  evidence  was  given  in  the  cause. 
The  most  material  evidence  on  the  part  of  the  Plaintiffs,  was  the  before-mentioned 
affidavit  of  John  Copland,  and  the  depositions  of  Samuel  Simpson  Toulmin,  and 
Robert  Reynolds. 

The  cause  was  heard  before  the  Lord  Chief  Baron,  on  the  12th  of  June,  1828, 
when  his  lordship,  after  directing  the  partnership  accounts  to  be  taken,  ordered  that 
it  should  be  referred  to  the  Master  to  inquire  and  state  to  the  Court  whether 
Abraham  Toulmin  the  testator  brought  into  the  partnership  of  Toulmin  and  Copland 
£40,000  of  good  debts  which  were  owing  to  the  late  concern  which  was  carried  on 
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ill  partnersliip  with  the  said  Abraham  Touliniri  ami  Richard  Toulmiii,  according  to 
the  true  intent  and  meaning  of  a  certain  agreement  stated  in  the  affidavit  of  tlie  said 
Defendant  John  Copland,  sworn  in  this  cause  on  the  29th  of  January,  1819;  and 
also  to  imjuire  whether  the  said  agreement  was  at  any  time  after  the  coiinnencement 
of  such  partnership,  varied  and  altered,  and  under  what  circumstances,  and  in  what 
respects.  And  it  was  further  ordered,  that  if,  on  making  the  inquiries  thereinbefore 
directed,  the  said  Master  should  find  that  tlic  said  Abraham  Toulmiii  brought  into 
the  partnership  of  Toulmin  and  Copland  i'l(),000  of  good  debts  which  were  owing 
to  the  late  concern  which  was  carried  on  in  partnership  with  the  said  Abraham 
Toulmin  and  Richard  Toulmin  according  to  the  true  intent  and  meaning  of  the 
aforesaid  agreement,  and  that  [926]  the  said  agreement  was  not  afterwards  varied, 
then  that  the  said  partnership  between  the  said  Abraham  Toulmin  and  the  said 
Defendant  was  to  be  considered  as  in  thirds,  and  that  the  accounts  should  be  in  such 
case  taken  on  that  footing ;  and  it  was  referred  to  the  Master  to  take  an  account  of 
what,  if  anything,  was  due  to  the  said  Plaintift's,  Margaret  Toulmin,  Thomas  Butter- 
field  Simpson,  and  Bryan  Holme,  as  the  legal  personal  representatives  of  the  said 
testator  Abraham  Toulmin,  for  two  third  jsarts  or  shares  of  the  profits  of  the  said 
partnership  business  of  Toulmin  and  Copland ;  and  also  to  take  an  account  of  what, 
if  any  thing,  was  due  to  the  said  Defendant  John  Copland,  for  the  other  one  third 
part  or  share  of  such  profits.  And  it  was  further  ordered,  that  if  on  making  the  in- 
quiries before  directed,  the  said  Master  should  find  that  the  said  Abraham  Toulmin 
did  bring  into  the  said  partnership  of  Toulmin  and  Copland  £40,000  of  good  debts 
which  were  owing  to  the  late  concern  which  was  carried  on  in  partnership  with  the 
said  Abraham  Toulmin  and  Richard  Toulmin  according  to  the  true  intent  and  meaning 
of  the  said  agreement,  and  that  the  said  agreement  was  varied  or  altered,  then  that 
the  said  Master  should  take  the  accounts  of  the  said  partnership  of  the  said  Abraham 
Toulmin  and  the  said  Defendant,  including  an  account  of  what,  if  any  thing,  was 
due  to  the  said  Plaintiffs  Margaret  Toulmin,  Thomas  Butterfield  Simpson,  and  Bryan 
Holme,  as  such  legal  personal  representatives  as  aforesaid,  for  the  profits  thereof; 
and  also  an  account  of  what,  if  any  thing,  was  due  to  the  said  Defendant  John  Copland, 
for  the  profits  thereof,  upon  the  footing  and  by  virtue  of  such  subsequent  or  altered 
agree-[927]-ment.  And  it  was  further  ordered,  that  if,  on  making  the  inquiries 
before  directed,  the  said  Master  should  find  that  the  said  Abraham  Toulmin  did  not 
bring  into  the  .said  partnership  of  Toulmin  and  Copland  £40,000  of  good  debts  which 
were  owing  to  the  said  late  concern  which  was  carried  on  in  partnership  with  the 
said  Abraham  Toulmin  and  Richard  Toulmin,  according  to  the  true  intent  and  mean- 
ing aforesaid,  then  that  the  said  Master  should  take  the  accounts  of  the  jjartnership 
between  the  said  Abraham  Toulmin  and  the  said  Defendant  John  Copland,  on  the 
footing  of  their  having  been  partners  in  equal  shares.  And  it  was  referred  to  the  said 
Master,  in  such  ca.se,  to  take  an  account  of  what,  if  any  thing,  was  due  to  the  said 
Plaintiffs  Margaret  Toulmin,  Thomas  Butterfield  Simpson,  and  Bryan  Holme,  as  such 
legal  personal  representatives  as  aforesaid,  for  one  equal  moiety  or  half  part  of  the 
profits  of  the  said  partnership  business  of  Toulmin  and  Copland  ;  and  also  an  account 
of  what,  if  any  thing,  was  due  to  the  said  Defendant  John  Copland,  for  the  other 
equal  moiety  or  half  part  thereof. 

In  proceeding  before  the  Master,  under  the  decree,  and  upon  the  inquiry  whether 
Abraham  Toulmin  did  not  bring  into  the  partnership  of  Toulmin  and  Copland  £40,000 
of  good  debts,  the  Appellants,  in  addition  to  the  evidence  read  to  the  Court  by  them 
on  the  hearing  of  the  cause,  produced  to  the  Master,  on  their  behalf,  the  following 
evidence,  viz.  : — The  books  of  account  of  the  partnership  of  Toulmin  and  Copland, 
by  which,  amongst  other  things,  it  appeared  that  Abraham  Toulmin  and  John  Copland 
were  in  the  habit,  from  time  to  time,  of  drawing,  from  the  funds  of  the  partnership 
of  [928]  Toulmin  and  Copland,  various  sums  of  money  for  their  own  private  purjjoscs, 
and  that  in  cases  where  the  firm  were  separately  indebted  to  the  same  individual, 
on  their  own  private  accounts,  such  several  debts  were  paid,  either  by  a  partnership 
check  on  the  partnership  bankers,  or  in  some  other  manner,  out  of  the  partnership 
funds,  and  the  amount  due  from  each  partner  respectively  was  debited  to  their  re- 
spective private  accounts. 

The  evidence  shewed,  that  if  the  advances  made  by  the  firm  of  Toulmin  and  Copland 
to  the  debtors  of  the  firm  of  Richard  and  Abraham  Toulmin,  were  not  to  be  paid  out 
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of  the  monies  received  from  such  debtors  till  the  debts  due  to  Richard  and  Abraham 
Touhiiin,  from  such  debtors,  had  been  discharged,  then  good  debts  to  the  amount 
of  £56,037  15s.  7d.,  owing  to  the  firm  of  Richard  and  Abraham  Touhnin  had  been 
brought  into  the  firm  of  Touhnin  and  Copland,  and  received  by  the  last-mentioned 
firm  ;  and  £40,000  and  upwards  of  such  good  debts  were  brought  by  Abraham  Toulmin 
into,  and  actually  received  by,  the  firm  of  Touhnin  and  Copland  before  the  1st  of 
September,  1808  ;  and  that  if  the  advances  made  by  the  firm  of  Toulmin  and  Copland, 
•  to  the  debtors  of  the  firm  of  Richard  and  Abraham  Toulmin,  were  to  be  paid  out  of 
the  monies  received  from  such  debtors  in  the  first  place  and  before  the  debts  due  to 
Richard  and  Abraham  Toulmin  were  discharged,  then  good  debts  to  the  aniount  of 
£53,053  18s.  7d.,  or  thereabouts,  owing  to  the  firm  of  Richard  and  Abraham  Touhnin, 
had  been  brought  into  the  firm  of  Toulmin  and  Copland,  and  received  by  the  last-men- 
tioned firm, and  £40.000  and  upwards  of  such  good  debts  were,  on  the  last-mentioned  sup- 
position, brought  by  Abra-[929]-ham  Toulmin  into  and  received  by  the  firm  of  Toulmin 
and  Copland,  before  the  1st  of  September,  1811.  The  evidence  also  shewed,  that  the 
firm  of  Toulmin  and  Copland  had  paid  debts  owing  from  the  concern  of  Richard  and 
Abraham  Toulmin,  to  the  amount  of  £38,624  3s.  3d.  only,  or  thereabouts. 

The  Respondent  produced  evidence  to  prove  that  an  equal  division  had  been  made 
of  losses  upon  stock  transactions,  and  of  certain  wines  purchased  out  of  the  pai'tner- 
ship  stock,  and  also  that,  deducting  the  advances  made  to  the  customers  of  the  former 
partnership,  £40,000  of  good  debts  had  not  been  brought  in  upon  the  formation  of 
the  partnership.  The  Master  to  whom  the  cause  stood  referred,  by  his  separate 
report,  bearing  date  the  26th  of  May,  1830,  after  stating  the  evidence  produced  before 
him.  found,  that  the  Defendant  John  Copland  and  Abraham  Toulmin  the  testator, 
in  the  year  1806,  became  concerned  together  as  copartners  in  the  trade  or  business 
of  navy  agents,  and  that  they  continued  to  be  concerned  together,  or  to  be  such  co- 
partners, until  the  time  of  the  death  of  the  said  Abraham  Toulmin,  which  happened 
on  the  4th  of  January,  1819  ;  and  he  found  that  it  was,  on  the  formation  of  such 
copartnership,  in  the  first  instance,  agreed  between  the  said  Defendant  John  Copland 
and  the  said  testator,  that  upon  the  said  testator's  bringing  into  the  said  copartnership 
between  him  and  the  said  Defendant  John  Copland  £40,000  of  good  debts  which  were 
owing  to  the  late  concern  which  was  carried  on  in  partnership  with  the  said  testator 
and  Richard  Toulmin,  then  a  lunatic,  and  which  was  for  the  purpose  of  meeting 
the  claims  by  debts  transferred  from  [930]  the  said  firm,  and  upon  the  said  Defendant 
John  Copland  bringing  £4000  into  the  said  copaitnership  concern  between  him  and 
the  said  Abraham  Toulmin,  the  said  testator  should  be  entitled  to  two  thirds  of  that 
concern,  and  the  said  Defendant  John  Copland  to  the  other  one  third  of  such  concern. 
And  the  said  Master  further  certified,  that  he  found  that  the  said  testator  did  not  bring 
into  the  said  partnership  of  Toulmin  and  Co])land  the  said  £40,000  of  good  debts, 
according  to  the  true  intent  and  meaning  of  the  said  agreement,  as  stated  in  the  said 
affidavit  of  tlie  said  Defendant  John  Copland,  sworn  in  the  said  cause  on  the  29th 
of  January,  1819.  And  the  said  Master  further  certified,  that  he  had  directed  the 
accounts  to  be  taken,  on  the  principle  contended  for  on  the  part  of  the  Defendant, 
viz.  in  equal  moieties.  And  he  further  certified,  that  his  finding  that  the  said  £40,000 
of  such  good  debts  as  aforesaid  was  not  brought  into  the  said  partnership  of  Toulmin 
and  Copland,  according  to  the  true  intent  and  meaning  of  the  said  agreement,  having 
been  the  subject  of  objection  by  the  Plaintiffs,  and  having  been  requested  by  them 
to  make  a  separate  report  of  such  finding,  in  order  that  tlie  opinion  of  the  Court  might 
be  taken  touching  the  same,  he  had  thought  fit  to  make  that  his  separate  report 
accordingly.  And  he  further  certified,  that  he  had  forborne  to  take  the  account 
directed  by  the  said  decree  on  the  footing  of  the  said  Abraham  Toulmin  and  the  said 
Defendant  John  Copland  having  been  partners  in  equal  shares,  until  the  Court  should 
have  decided  upon  the  said  objections  to  his  said  finding,  inasmuch  as,  in  the  event 
of  such  finding  being  overruled  by  the  Court,  the  so  taking  such  account  [931]  would 
have  occasioned  a  very  heavy  and  unnecessary  expense  to  all  parties. 

The  Appellants  took  two  exceptions  to  the  report :  First,  for  that  the  Master  has, 
in  and  by  his  said  report,  found  that  Abraham  Toulmin,  deceased,  the  testator  therein 
named,  did  not  bring  into  the  partnership  of  Toulmin  and  Copland,  therein  mentioned, 
the  £40,000  of  good  debts  therein  mentioned,  according  to  the  true  intent  and  meaning 
of  the  agreement,  as  stated  in  the  affidavit  of  the  said  Defendant  John  Copland,  sworn 
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in  this  cause  on  the  '29th  of  January,  1819  :  whereas  the  said  Master  ougiit  to  have 
found  in  and  by  his  said  report,  instead  of  liis  above  findinj;,  thai  the  said  testator 
Abraham  'Iniibiiin  did  l)riiig  into  the  said  partnersiii))  of  Tduliniij  anil  Copland  the 
said  i'4U,t)(M)  of  ^mid  debts,  aeeorihng  to  tiie  true  intrut  and  nieaning  of  the  said  agree- 
ment, as  stated  in  the  affidavit  of  the  said  Defendant  John  Copland,  swcirn  in  this 
cause  on  the  "jytli  of  Jaiuiary,  1819.  Second  exeeptinn.  F()r  tliat  the  said  Master  has, 
in  and  l)y  his  said  rej)ort,  certified,  that  he  tiad  directed  the  accounts  to  be  taken, 
on  the  ])i'inciple  contended  for  on  the  |)art  of  the  Defendant,  viz.  in  equal  moieties: 
whereas  tlie  said  Master  ouglit  not  to  have  directed  the  said  accounts  to  be  taken 
on  such  principle,  but  on  the  footing  that  the  said  Abraham  Toulmin  was  entitled 
to  two  third  parts  or  shares  thereof,  the  whole  into  three  equal  parts  being  divided, 
and  the  said  Defendant  to  the  remaining  one  third  part  or  shai'e  thereof. 

Tlie  exceptions  wei-e  heard  befoi-e  the  Ijord  C'hief  Baron,  who,  by  an  order  bearing 
date  the  21st  of  Deceiubei',  18.30,  ordered  that  the  exceptions  taketi  by  the  Plaintiffs 
to  the  Master's  report.  [932]  dated  the  2Gtli  of  May,  1830,  should  be,  and  the  .same 
was  thereby,  overruled.  And  it  was  further  ordei-ed,  that  the  said  Master's  report 
should  be,  and  the  same  was  tht^'eby,  absolutely  confirmed. 

The  ap]5eal  was  against  this  order. 

For  the  Appellants,  the  Solicitor  tlencral,  Mr.  Simpkin.son,  (and  Mr.  Duckworth.) 

For  the  Respondents,  Mr.  Knight  and  Mr.  G.  Richards. 

For  the  Appellants,  it  was,  among  other  things,  contended,  that  the  £40,000 
was  brought  ;  that  the  Master  had  not  made  the  inquiry  as  to  any  new  agreement 
directed  by  the  decree,  without  which  inquiry  he  could  not  properly  determine 
whether  the  account  ought  to  be  taken  on  the  principle  that  the  partners  were  entitled 
in  moieties  ;  that  the  judge  below  had  held  that  the  £40,000  had  been  brought  in, 
and  tlien  decided  upon  the  ground  of  a  subsequent  agreement. 

For  the  Respondents  it  was,  among  other  things,  contended,  that  the  £40,000 
had  not  been  brought  in,  or,  if  so,  that  it  was  a  merely  nominal,  and  not  substantial, 
addition  to  tlie  capital,  since  it  was  in  great  part  applied  to  making  advances  to  the 
customers  of  the  old  ])artnership,  which  was  not  ccmsistent  with  the  agreement. 

(30th  May.)  Lortl  Wynford. — Jn  this  case  it  appears  to  me  that  the  material  ques- 
tion is,  whether  the  £40,000  of  which  we  have  heard  so  much,  has  been  brought  in. 
The  Master  has  i-eported,  and  the  late  Lord  Chief  Baron  has  confirmed  the  report, 
that  the  £40,000  has  not  been  brought  in.  [933]  1  cannot  help  thinking  upon  the 
evidence  as  it  stands,  that  the  £40,000  has  been  brought  in.  There  is  no  period 
stipulated  within  wliich  the  £40,000  was  to  be  brought  in  ;  and  the  meaning  of  bring- 
ing in  the  £40,000,  which  1  take  from  the  learned  counsel  who  have  argued  this  case 
on  the  part  of  the  Respondents,  is  the  assigning  of  £40,000  the  amount  of  debts  which 
at  the  time  of  the  assigning  were  good  :  an  assignment  of  debts  is  not  an  assignment 
of  the  money,  but  an  assignment  of  that  which  is  a  good  claim  to  money  to  come 
in  at  some  time  or  other.  As  1  understand  the  ease,  within  five  years  the  whole  of 
the  £40,000  was  paid  in  :  the  debts  were  good  or  they  would  never  have  been  paid 
in  ;  they  existed  at  the  time  of  the  original  tran.saction.  But  I  cannot  help  thinking 
also,  that  the  £40,000  may  l>e  considered  to  have  been  otherwise  realised  ;  for  there 
were  advances  of  money  to  the  customers  of  the  old  firm,  and  it  is  not  clear  that  tlie 
£40,000  had  not  been  realised  at  a  very  early  period.  It  is  certainly  equally  to  the 
advantage  of  Mr.  Copland  that  this  money  should  be  applied  to  the  demands  of  the 
new  customers,  as  that  it  should  have  been  applied  for  the  purpose  of  paying  off  the 
old  debts,  or  perhaps  more  so  ;  for  the  house  could  not  have  gone  on  unless  the 
customers  had  been  accommodated  in  some  manner;  they  could  not  have  gone  on 
but  for  the  realisation  of  this  fund. 

I  was  for  some  time  puzzled  by  a  very  ingenious  argument  addressed  to  your 
lordships,  that  the  money  was  paid  in  not  on  account  of  the  old  debts,  but  the  pay 
of  officers  and  other  monies  due  to  the  house  of  Toulmin  and  Copland  ;  but  that 
is  not  so,  because  looking  at  the  evidence  in  both  the  [934]  affidavit  and  the  .schedule 
which  is  annexed  to  the  affidavit,  it  appears  that  these  were  not  payments  made  on 
account  of  the  customers  from  time  to  time,  but  payments  made  to  satisfy  debts 
existing  due  from  the  customers  to  the  house  at  the  time  of  the  dissolution  of  the 
partnership  of  Toulmin  and  his  brother.  Now  it  appears  by  that  schedule,  that 
certainly  in  five  vears  at  all  events  the  whole  £40,000  was  realised  ;  if  the  other  mode 
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of  (joii.sideriiig  the  case  was  a  true  one,  the  whole  sum  was  realised  at  a  iiiueli  earlier 
period  ;  hut  it  apjiears  to  uie  that  the  pei'iod  of  realisation  is  not  the  question,  hut 
whether  tjiere  were  £40,(1(10  of  good  delits  assigiiahle  at  the  time  wlien  that  account 
took  place.  That  there  were  is  perfectly  clear,  or  the  money  would  never  have  heen 
raised  that  was  realised  afterwards.  With  the  greate.st  respect,  therefore,  for  the 
judgment  of  the  late  Lord  Chief  Baron,  I  think  that  an  erroneous  view  wa.s  taken 
of  this  case,  and  therefore  I  shall  move  your  lordships  that  this  judgment  be  reversed, 
or  rather  the  appeal  allowed. 

The  Loi-d  Chancellor. — I  take  the  same  view  of  the  case  before  the  House  with 
my  noble  and  learned  friend.  I  have  taken  the  opportunity  of  going  through  the 
whole  of  the  papers,  and  the  result,  considering  the  arguments  and  reading  the  evi- 
dence upon  the  subject,  is,  that  I  have  no  doubt  whatever  that  the  Master  has  come 
to  an  unsound  conclusion,  when  lie  has  found  that  the  £40,000  was  not  brought 
in  as  by  the  agreement  it  was  required  to  be. 

I  could  have  wished  tliat  the  parties  had  agreed  to  the  proposal  which  was  at  least 
perfectly  fair  to  both  parties,  and  I  think  very  much  for  the  inte-[935]-rest  of  both 
of  them  ;  and  which  also  might  have  relieved  your  lordships  as  well  as  the  Court 
below  from  much  very  useless,  very  tedious,  unprofitable,  and  in  all  probability  ex- 
pensive litigation  ;  the  proposal  went  not  n\erely  to  have  referred  that  which  has  been 
already  I  think  adjudicated  upon  by  the  Master  erroneously,  I  mean  touching  the 
answer  to  the  question  put  to  him  in  the  first  inquiry  whether  the  £40,000  was 
brought  in  or  not  1  The  whole  question  might  have  been  left  most  safely  by  the 
Appellants  to  another  mode  of  adjudication,  enlightened  as  it  probably  would  be  by 
the  intimation  of  opinion  which  those  of  your  lordships  who  attended  this  case  may- 
be said  to  have  given.  My  noble  and  learned  friend  having  stated  that  he  considered 
the  opinion  of  the  Master  to  be  incorrect,  I  think  it  would  have  been  expedient  that 
the  whole  should  have  gone  together,  and  not  merely  this  part  in  which  I  think  there 
has  been  a  miscarriage  in  the  Coui't  below.  The  consequence  of  that  proposition 
not  being  accepted  by  the  parties,  is,  that  it  must  go  back  with  a  direction  that  the 
Court  shall  in  the  first  place  allow  the  exception  to  that  report — that  will  adjudicate 
upon  the  matter  of  the  £40,000  having  been  brought  in.  But  there  was  another 
miscarriage  in  the  Court  of  Exchequer  having  adjudicated  upon  that  which  was 
never  before  the  Master,  that  event  never  having  happened  in  consequence  of  which 
alone  the  Master  was  to  go  into  the  inquiry.  In  putting  the  question,  therefore,  to 
your  lordships,  on  my  noble  and  learned  friend's  motion,  in  which  I  entirelv  concur, 
1  shall  ])ropose  that  your  lordships  shall  adjudge  that  the  decree  should  be  reversed, 
and  that  it  should  be  remitted  with  a  direction  to  allow  the  exception  to  [936]  the 
Master's  report,  and  then  that  it  should  be  referred  back  to  the  Master  to  proceed  upon 
the  footing  of  the  former  decree.  It  is  a  very  painful  thing  to  be  obliged  to  do  this 
which  must  lead  to  further  expense.  This  House  has  given  greater  facilities  for  the 
expeditious,  economical,  and  easy  disposing  of  the  ease,  in  a  manner  peculiarly  adapted 
to  such  a  case  than  I  ever  saw  before.  I  regret  for  the  sake  of  the  parties,  the  failure 
of  the  attempt  in  this  case  :  I  think  it  would  have  been  wise  if  they  had  listened  to 
it ;  and  I  trust  the  failure  will  not  prevent  your  lordships  repeating  the  same  attempt 
to  other  parties  should  a  case  of  a  similar  description  arise. 

Judgment  reversed,  and  the  cause  remitted  with  directions. 


[937]  ENGLAND. 

COURT  OF  EXCHEQUEE. 

The  Eight  Honourable  Thomas  Nokth  Lord  Geaves,  Defendant  in  the  Court 
of  Exchequer, — ApjjeUant ;  The  Eeverend  Jonathan  Pakker  Fisher, 
D.D.,  Plaintiff  in  the  Court  of  Exchequer, — ResjMndent  [1834]. 

pVIews'  Dig.  vi.  G18.     S.C.  3  CI.  &  F.  1.] 

Held,  under  the  circumstances,  and  upon  the  evidence  stated  in  the  following 
report,  that  lands  within  a  parish  were  not  exempted  from  tithe  by  a 
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■  money  ])aynient  of  ancient  (lati',.aiKl  proof  that  no  titlips  had  ever  liecn 

renderwl. 

In  Eastor  Terui,  54  Geo.  III.  the  Respondent  filed  his  bill  in  the  Court  of  ExcheijutT, 
as  rector  of  the  rectory  and  parish  church  of  Farringdon,  in  county  of  Devon,  setting 
forth,  that  in  the  month  of  September,  1805,  he  was  instituted  and  inducted  into 
the  same;  that  the  Appellant  at  the  time  of  the  Kespoiident's  induction,  occupied 
and  had  ever  since  occupied  farms  and  lands  within  the  said  rectory  aiul  ])arish  of 
Farringdon,  and  the  titlieable  places  thereof;  and  had  subtracted  and  converted  to 
his  own  use  the  tithes  arising  from  such  farms  and  lands,  without  making  any  satis- 
faction to  the  Respondent  for  the  same ;  and  praying  an  account  of  the  single  value 
of  such  titlies  from  the  time  of  Respondent's  induction,  and  tluit  Appellant  should 
[938]  |)ay  to  Respondent  what  should  be  found  due  to  him  on  such  account. 

The  Appellant  by  his  answer,  stated  that  he  was  seised  in  fee  of  the  manor  of  ('list, 
otherwise  Clist  Satchfield  or  Bishop's  Clist,  in  the  county  of  Devon,  with  the  den\esne 
lands  thereto  belonging,  part  of  which  demesne  lands  he  believed  to  be  situated  within 
the  said  rectory  or  parish  of  Farringdon  ;  and  lie  contended,  that  there  had  been  from 
time  whereof  the  memory  of  man  was  not  to  the  contrary,  and  still  was  an  ancient 
customary  payment  of  £2  (is.  8d.  paid  and  payable  by  the  owners  and  occupiers  of 
the  said  manor  of  Clist,  otherwise  Clist  Satchfield  or  Bishop's  Clist,  and  the  demesne 
lands  thereof,  to  the  rector  for  the  time  being  of  the  said  rectory  and  parish  church 
of  Farringdon,  at  Midsummer  yearly, and  accepted  bythem  for  and  in  lieu  of  all  tithes, 
both  great  and  small,  arising,  growing,  or  increasing,  upon  or  from  the  demesne  lands 
of  the  said  manor,  situate  within  the  said  rectory  or  parish  of  Farringdon  ;  the  Appel- 
lant then  admitted  his  occupation  of  the  mansion-house,  formerly  called  Clist  Satchfield 
or  Bishop's  Clist  House,  and  then  called  Bishop's  Court  House,  with  the  barton  or 
farm  thereto  belonging,  situate  within  the  said  parish  of  Farringdon,  being  as  he 
believed  part  of  the  demesne  lands  of  the  said  manor,  and  his  having  had  and  taken 
the  tithes  mentioned  in  the  Respondent's  bill ;  and  he  submitted  that  the  Respondent 
was  not,  for  tiie  reasons  aforesaid,  entitled  to  any  tithes  from  such  farm  and  lands. 

The  Respondent  replied  to  the  Ap])ellant's  answer,  and  the  Appellant  liaving 
rejoined,  the  cause  was  at  Issue,  and  evidence  produced  on  both  sides. 

The  cause  was  heard  before  the  Right  Honourable  the  Lord  Chief  Baron  of  the  said 
Court  of  [939]  Exchequer,  on  the  27th  of  January,  1st  of  February,  and  '27th  of  April, 
1825. 

The  evidence  produced  by  the  Appellant,  and  relied  on  at  the  hearing  of  the  cause 
in  support  of  the  customary  payment  or  modus,  was  as  follows  : 

Extract  from  Pope  Nicholas'  Taxation,  and  two  extracts  from  Domesday. 

Depositions  of  witnesses  in  proof  of  the  demesne  lands  of  the  manor,  by  metes 
and  bounds, — tliat  no  tithe  in  kind  lias  ever  been  rendered  within  the  memory  of 
man,  in  respect  of  such  demesne  lands,  and  that  the  same  have  been  covered  by  the 
alleged  payment. 

An  indenture  of  lease,  dated  liith  of  Octol.ier,  8th  Charles  I.,  from  Francis  Earl  of 
Bedford  to  Peter  Beavis,  Escj..  in  which  the  money  jmyment  or  pension  is  referred  to. 

A  lease  dated  (Jth  of  November,  9th  Charles  I.,  of  part  of  the  manor  from  the  Earl 
of  Bedford  to  John  Smith. 

Counterpart  of  a  lease,  dated  (ith  of  November,  1632,  from  the  Earl  of  Bedford 
to  Roger  Lee,  of  parcel  of  the  demesne  lands  of  Bishop's  CHst,  containing  a  covenant 
by  the  Earl  to  indemnify  against  tithes. 

Indentures  of  lease  and  release  of  the  2()th  and  27tli  f)f  A])ril,  1801  ;  being  a. 
conveyance  of  the  said  maimr,  mansion-house,  and  other  pi'emises.  to  the  father  of 
Appellant. 

Articles  of  agreement,  dated  the  19th  of  April,  1802,  for  the  purchase  by  the 
Appellant  of  parts  of  the  manor. 

Parochial  books  of  the  parish  of  Farringdon. 

A  book  of  account  of  a  receiver  of  the  tithes  of  the  parish  of  Farringdon. 

[940]  Nine  several  receipts  for  the  money  payment  in  lieu  of  tithes,  eommencino- 
in  the  year  171G  and  ending  1800. 

Extracts  from  the  institution  books  of  the  Bishop  of  Exeter. 

Extracts  of  registers  of  the  burials  of  various  rectors  of  Farringdon. 
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The  evidence  of  the  Respondent  wa's  as  follows  : 

*  An  extract  from,  or  entry  in  folio  10  of  a  book  produced  from  the  principal 
registry  of  the  Bishop  of  Exeter,  purporting  to  be  Bronescombe's  register,  toucliing 
the  grant  of  the  church  of  Ferndon  to  Walter.  Bishop  of  Exeter. 

Another  extract  from,  or  entry  in  folio  74  of  the  same  register,  purporting  to  be 
an  instrument  of  appropriation,  dated  .\.  D.  127G,  and  intituled  Carta  de  C'apella 
Sancti  Gabriel. 

An  extract  from  an  entry  in  folio  164:  of  another  book,  from  the  same  registry, 
purporting  to  be  Stapledons  register,  intituled  Annexio  Ecclesiarum  de  CUst  Fomizon 
et  de  Farndon,  dated  Sept.  A.  1321. 

An  extract  from,  or  entry  in  folio  210  of  another  book  from  the  .same  registry, 
purporting  to  be  Grandisson's  registry,  vol.  1.,  being  an  instrument  intituled  De 
Cantaria  de  Clist,  and  dated  Sept.  1360. 

Another  extract  from,  or  entry  in  folio  20  of  another  book  from  tlie  same  registry, 
purporting  to  be  Brantingham's  register,  and  intituled  CoUatio  Ecclesie  de  Farndon 
ex  causa  permutacionis,  and  dated  22d  of  October,  1372. 

[941]  A  statement  made  by  the  Respondent's  counsel,  and  admitted  by  the 
Appellant's  counsel,  that  an  annual  payment  of  40s.  had  been  and  was  still  made 
out  of  the  rectory  or  church  of  Farringdon,  to  the  vicars  choral  of  the  cathedral 
church  of  Exeter. 

An  extract  from  the  Valor  Ecclesiasticus  of  Henry  VIII.,  relating  to  the  posses- 
sions of  the  vicars  choral  of  the  cathedral  church  of  Exeter.     No.  1. 

Another  extract  from  the  same  Valor,  relating  to  the  possessions  of  the  bishoprick 
of  Exeter.     No.  2. 

Another  extract  from  the  same  Valor,  relating  to  the  church  of  C'lyst  St.  Michael, 
otherwise  Sowton,  in  the  county  of  Devon.     No.  3. 

Another  extract  from  the  same  Valor,  relating  to  the  church  of  Farvngdon. 
No.  4. 

By  the  decree  it  was  ordered,  that  it  should  be  referred  to  one  of  the  Masters 
of  the  Court,  to  take  an  account  of  the  single  value  of  the  tithes  claimed  by  the 
Respondent's  bill  upon  the  several  farms  occupied  by  the  Appellant  within  the  rectory 
and  parish  of  Farringdon  aforesaid,  within  six  years  next  preceding  the  filing  the 
bill,  and  that  Appellant  should  pay  the  amount  which  might  be  reported  due  from 
him  in  respect  of  such  tithes,  but  without  costs. 
The  appeal  was  against  this  decree. 
For  the  Appellants,  Mr.  Bickersteth  and  Mr.  Jacob. 
For  the  Respondents,  Mr.  Boteler  and  Mr.  Beames. 

For  the  Appellant.!  The  most  convenient  and  [942]  the  fairest  way  of  con- 
sidering this  case,  upon  the  pleadings  and  the  evidence,  will  lie  to  see.  first,  what  were 
the  propositions  which  tlie  .\ppellant  undertook  to  estal.ilish  in  the  Court  below,  in 
answer  to  the  common  law  right  of  the  Respondent,  to  the  payment  of  tithes  in  kind  ; 
secondly,  what  was  the  evidence,  and  the  effect  of  it,  by  which  he  sought  to  establish 
those  propositions  ;  and,  lastly,  what  was  the  answer,  and  how  supported,  by  which 
the  Respondent  sought  to  overturn  them. 

The  propositions  of  the  Appellant  were  twofold  :  the  first,  that  there  is  a  customary 
payment  of  £2  6s.  8d.  paid  and  payable  by  the  owners  and  occupiers  of  the  manor 
of  Clyst  and  the  demesne  lands  thereof,  to  the  rector  of  the  parish  church  of  Farring- 
don. at  ^lidsummer.  annually,  in  lieu  of  all  tithes,  both  great  and  small,  arising  upon 
or  from  the  demesne  lands  of  the  manor,  situate  within  the  parish  ;  the  second,  that 
the  lands  in  respect  of  tlie  tithes  of  which  the  account  was  claimed,  were  parcel  of  the 
demesne  land.s. 

The  effect  of  the  Appellant's  evidence,  to  estalilish  the  la.st  of  these  propo-sitions, 
was  not  seriou.sly  contested  in  the  Court  lielow.  As  the  closes  were  many  in  number, 
and  as  several  of  them  had  undergone,  within  time  of  memory,  changes  of  their  re- 
spective boundaries,  the  depositions  to  establish  their  identity  were  necessarily  long, 
and,  in  parts,  difficult  to  follow  ;  of  course,  therefore,  there  were  some  remarks  made 

*  The  substance  of  these  documents  appears  in  the  Appellant's  argument. 
t  The  argument  here  given  consists  of  the  reasons  annexed  to  the  printed  case,  and 
signed  bv  Mr.  (now  Judge)  Coleridge. 
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upon  them  ;  but  they  were,  considering  the  nature  of  tlie  case,  few  and  unimportant  ; 
and  the  Court  below  declared  itself  satisfied  with  this  portion  of  the  Appellant's  proof. 
It  will  be  unnecessary,  therefore,  to  say  more  on  this  part  of  the  case,  than  to  submit, 
that  if  any  serious  [943]  difficulties  could  have  been  shewn  to  exi,st.  as  to  the  .satis- 
factory nature  of  this  proof,  they  ought  to  have  been  raised  in  the  Court  below,  for 
this,  among  many  other  reasons,  that  that  Court  might  have  had  an  opportunity 
of  exercising  its  discretion  as  to  the  sending  the  question  to  a  jury,  the  tribunal  most 
peeuharly  proper  to  afi'ord  assistance  to  the  conscience  of  a  court  of  equity,  in  deter- 
mining such  questions  as  those  of  identity  of  closes,  and  parcel  or  no  parcel  of  a  manor. 

The  evidence  by  which  the  Appellant  sought  to  estabhsh  the  first  proposition, 
was  not  confined  to  the  proof  most  distinct  and  uniform,  that  neither  tithes  in 
kind,  or  composition  in  lieu  thereof,  according  to  value,  had  ever  been  paid  m  respect 
of  the  lands  in  question ;  but  extended  to  a  very  general  reputation,  that  a  money 
payment  was  immemorially  paid  and  payable  ;  and  to  evidence  of  the  most  satis- 
factory nature,  that  a  money  payment  had,  in  fact,  been  made,  for  a  very  long  course 
of  years  ;  indeed,  it  was  admitted  by  the  counsel  for  the  Respondent,  that  a  money 
payment  had  been  made  for  more  than  a  century.  The  Appellant  further  proved 
that,  at  still  earlier  periods,  the  owners  of  the  lands  in  question  had,  in  their  leases, 
guaranteed  the  takers  against  the  money  payment  to  the  rectors  for  the  time  being, 
taking  the  same  upon  themselves  ;  and,  although  the  nature  or  amount  of  this  money 
payment  did  not  distinctly  appear  upon  the  leases,  yet  there  could  be  no  reasonable 
dou  bt,  tliat  the  guarantee  was  referrible  to  the  money  payment  in  question. 

It  is  clear  that  the  evidence  for  the  Appellant  made  out  the  proposition  for  which 
it  was  adduced  most  satisfactorily,  .subject  to  two  observations.  [944]  The  first  of 
these  was,  that  the  reputation,  as  spoken  of  by  some  witnesses,  tended  to  shew  the 
demesne  lands  of  the  manor  to  be  wholly  exempt  from  the  payment  of  tithe,  which 
is  said  to  be  inconsistent  with  the  case  of  the  Appellant.  But  this  objection  is  en- 
titled to  little  or  no  weight,  when  this  fact,  which  appeared  in  proof,  is  adverted  to, 
that  all  the  original  demesnes  of  the  manor,  in  respect  of  which  the  money  payment 
was  made,  have  not  for  several  years,  been  in  the  ownership  of  the  lord  of  the  manor  ; 
and  that,  as  the  payment  has  continued  to  be  made  by  him  in  one  entire  sum,  both 
in  respect  of  the  lands  remaining  in  demesne,  as  well  as  of  those  which  have  been 
from  time  to  time  parcelled  oft",  a  reputation  may  well  have  arisen  as  to  these  latter, 
that  they  were  entirely  tithe  free  ;  neither  the  actual  owners  or  occupiers  thereof 
rendering  any  thing  directly  to  the  rector,  and  the  lord  probably  thinking  it  not 
worth  while  to  make  them  contribute  their  minute  shares  of  a  sum,  so  inconsiderable 
in  the  whole.  The  second  and  more  serious  objection  was,  that,  upon  the  evidence, 
the  money  paj^ment  made  appeared  to  be  not  that  which  was  alleged  in  the  pleadings, 
£2  6s.  8d.,  but  £2  9s.  8d.  :  the  answer  to  this  is,  that  upon  the  evidence  it  also  ap- 
peared, that  although  the  rectors  had  always  received  one  entire  sum  of  £2  9s.  8d., 
and  given  receipts  for  it  under  one  name,  as  such,  yet  that,  in  fact,  the  three  addi- 
tional shiUings  were  paid  in  heu  of  certain  repairs  to  the  body  of  the  church  or  chancel. 
Whether  the  evidence  upon  which  this  explanation  rested  was  conclusive,  or  even 
satisfactory,  is  hardly  a  question  in  this  stage  of  the  proceedings ;  because  the  same 
remark  applies  to  this,  which  was  submitted  [945]  with  respect  to  the  proof  of  the 
identity  of  the  closes,  that  it  was  not  made  the  principal  matter  of  contest  in  the 
Court  below  ;  that  it  was  there  distinctly  stated,  that  the  judgment  proceeded  on 
other  grounds;  and  that,  if  it  had  been  necessary  to  decide  this  point,  the  Court 
would  not,  upon  the  doubts  raised  as  to  the  amount  of  the  money  payment,  have 
overturned  a  payment  of  such  unquestionable  antiquity,  without  sending  it  to  a 
further  inquiry  elsewhere.  The  evidence,  explanatory  of  the  difference  in  amount 
between  the  sum  alleged  and  the  sum  proved  to  have  been  paid,  if  it  should  not,  upon 
further  examination,  appear  to  be  entirely  satisfactory,  that  ground,  taken  alone, 
would  be  not  so  much  a  reason  for  affirming  a  decree  passed  upon  a  totally  different 
assumption,  as  for  remitting  the  cause  to  the  Court  below,  that  it  may  adopt  that 
course  for  satisfying  its  conscience,  which  it  has  declared  itself  ready  to  pursue. 

Assuming,  then,  that  the  Appellant  had  established  in  the  Court  below  a  case, 
which,  as  against  the  common  law  right  of  the  Eespondent,  would  have  entitled  him, 
and,  in  point  of  fact,  in  the  judgment  of  that  court,  did  entitle  him,  to  a  difl'erent 
decree  from  that  which  has  been  pronounced :  it  remains  to  examine  the  evidence 
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upon  which  the  Respondent  souglit  to  answer  tliat  case,  and  to  state  tlie  reasons 
wliy  tliat  evidence,  upon  which  the  decree  proceeded,  ought  to  liave  been  ineffectiud 
for  tlie  purpose  for  which  it  was  used.  In  so  doing,  the  Appellant  labours  under 
this  disadvantage,  that  the  evidence  consisting  entirely  of  ancient  documents,  which 
are  adduced  to  shake  a  possession  of  centuries,  it  is  necessary  and  allowable  for 
him  to  examine  their  admissibility,  and  [946]  their  construction,  with  strict  and 
even  grammatical  minuteness. 

The  first  general  remark  which  applies  to  the  whole  of  this  evidence  (excepting 
the  extracts  from  the  Ecclesiastical  Survey,  which  are  entirely  consistent  with  the 
existence  of  the  money  payment)  is,  that  they  were  used  in  a  suit  between  a  rector 
and  a  parishioner,  for  the  purpose  of  afi'ecting  the  interests  of  the  latter,  and  that 
this  being  the  nature  of  the  suit,  and  the  purpose  for  which  they  were  used,  they 
were  all  instruments  either  exclusively  recording  transactions  between  the  patron 
and  ordinary,  or  when  those  characters  were  united  in  one  person,  between  him  and 
the  incumbent,  or  purporting  to  be  ordinances  by  the  ordinary  ;  that  the  parishioner 
was  in  no  respect  a  party  to  them  ;  and  that,  as  they  did  not  profess  to  dispose  of 
his  interests,  so  his  interests  could  not  be  bound  by  them.  The  Appellant  may  concede, 
that  they  are  valid,  as  to  the  disposition  of  the  tithes  when  raised,  or  as  to  the  person 
to  whom  they  should  be  paid — questions  in  which  he  is  little  concerned ;  but  the 
matter  now  at  issue  is  a  different  one  :  in  what  form,  namely,  the  tithes  have  been, 
from  time  immemorial,  paid  to  the  tithe-owner,  whoever  he  may  have  been  1 

In  making  this  remark,  we  are  aware  that  it  will  be  urged,  that  the  same  person 
who  was  ordinary  and  patron,  was  also  a  parishioner,  and  that,  in  one  document, 
lie  does  profess  to  regulate  the  very  point  in  dispute, — the  mode,  namely,  of  the  pay- 
ment of  his  tithes,  and  that  his  declaration  and  acts  are  evidence  against  the  present 
Appellant.  But  this  argument  assumes  the  privity  of  the  Appellant  with  the  patron 
and  ordinary  ;  if  there  be  no  such  [947]  privity,  the  objection  to  the  evidence  remains 
unanswered  ;  and,  therefore,  such  privity  should  have  been  proved  in  the  regular 
manner  :  no  evidence  was  offered  for  that  purpose,  but  those  very  declarations 
and  ordinances  themselves,  the  whole  validity  of  which,  as  evidence  against  the  Ap- 
pellant, must  depend  on  some  original  and  extrinsic  proof  of  such  privity. 

Another  general  remark,  which  applies  to  these  documents,  arises  upon  the  manner 
in  which  they  have  been  attempted  to  be  proved.  This  was  endeavoured  to  be  done, 
in  every  instance,  by  copies  entered  in  a  book,  which  was  said  to  contain  the  registers 
supposed  to  have  been  kept  by  the  bishops  for  the  time  being,  of  the  transactions 
occurring  within  their  respective  episcopacies  ;  but  no  account  was  given  of  any 
search  for  the  originals  ;  nor,  supposing  it  to  have  been  satisfactorily  proved  that 
the  originals  had  once  existed,  and  had  been  since  lost  or  destroyed,  was  any  informa- 
tion afforded  of  the  manner  in  which,  or  the  authority  by  which,  these  supposed 
copies  were  made  in  the  registers;  and  it  is  remarkable,  that,  although  these  documents 
professed  to  relate  tD  transactions  extending  through  more  than  a  century,  they  all 
came  from  one  book,  and  that  not  a  very  large  one.  These  remarks  disclose  so  much 
that  is  objectionable  in  the  nature  of  the  evidence,  on  wliich  the  decree  professedly 
proceeded,  as  to  make  it  fit  and  proper  again  to  submit  the  case  to  the  judgment  of 
the  Court  below. 

Another  general  remark,  applying  to  all  the  documents  which  profess  to  regulate 
the  tithes  of  the  parish,  is,  that  while  each  of  them  wants  some  one  or  more  formal 
requisites  to  their  vaHdity,  for  the  [948]  particular  jjurposes  for  which  they  profess 
to  be  made,  they  are  all  destitute  of  that  evidence  of  having  been  submitted  to,  or 
acted  on,  by  the  persons  most  interested,  or  of  having  been  respected  by  succeeding 
bishops,  as  permanent  and  binding  ordinances,  which  was  necessarj-  to  make  their 
testimony  of  any  weight  in  the  present  dispute.  As  to  the  latter  point,  each  suc- 
ceeding bishop  seems  to  have  regarded  the  ordinance  of  his  predecessor  as  merely 
temporary  and  occasional ;  and,  as  the  former,  if  they  ever  were  of  that  binding  force 
which  the  Respondent  sought  to  attribute  to  them,  it  is  impossible  to  account  for 
the  fact,  which  is  yet  indisputable,  that  no  tithes  have  ever  been  paid  in  kind  in 
pursuance  of  them.  The  fallacy  which  appears  to  have  influenced  the  judgment 
of  the  Court  below  is,  that  because  each  succeeding  document  may  be  said,  more  or 
less,  to  throw  light  upon,  and  historically  to  confirm,  some  statement  in  the  jsreceding, 
the  whole  series  thereby  acquired  increased  force,  as  evidence,  for  the  purpose  for 
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which  they  were  used  in  this  cause ;  whereas,  upon  consideration,  it  is  obvious,  that 
even  a  concession  of  the  fact,  that  certain  ordinances  were  made  at  certain  times, 
will  leave  the  question  of  the  weight  of  each  ordinance,  its  bearing,  and  its  admissi- 
bility, to  be  determined  by  itself,  without  reference  to  any  of  the  others  ;  and  that, 
if  sohd  grounds  of  objection  exist  against  each,  the  assemblage  of  the  whole  cannot 
remove  them. 

Subject  to  the  preceding  general  remarks,  it  does  not  appear  necessary  to  say 
much  upon  the  two  first  copies  produced,  which  shewed  the  grant  of  the  advowson 
of  Farringdon  to  Bishop  Bronescombe,  and  the  appropriation  of  the  rectory  to  the 
[949]  sustentation  of  two  chaplains  by  the  same  bishop.  In  theinselve,';  tliey  prove 
nothing  in  the  present  issue,  and  were  introductory  only  of  the  third  instrument, 
which  professed  to  be  a  copy  of  an  ordinance,  called  the  "  Annexio  Ecclesiarum  de 
'■  Clyst  Formizon,  et  de  Farndon."  This  was  mainly  relied  on,  and  contains  the  whole 
strength  of  the  Respondent's  case. 

This  copy  was  stated  to  shew  at  once  the  origin,  within  time  of  legal  memory, 
and  the  legal  destruction  of  the  money  payment ;  with  refeience  to  the  evidence 
which  it  gives  upon  those  two  points,  waiving,  for  the  present,  many  objections  to 
its  admissibility  in  the  whole,  and  to  the  credit  which  may  be  propei'ly  attributable 
to  it,  if  admissible  :  it  is  open  to  the  following  remarks.  It  professes  to  be  an  ordinance 
made  by  Walter  Stapledon,  who  was  stated  to  be  the  second  in  succession  after  Bishop 
Bronescombe,  a  Bishop  Thomas  Bitton  having  intervened ;  it  begins  with  reciting, 
that  the  foundation  of  Bishop  Bronescombe,  for  the  support  of  the  two  chaplains, 
had  been  neglected  and  come  to  decay  during  the  episcopacy  of  Bishop  Thomas  ; 
and  that  Bishop  Stapledon  himself,  by  a  former  ordinance,  had  revived  and  altered 
it,  having  removed  the  two  chaplains  to  a  new  chapel  which  he  had  built  in  a  more 
convenient  situation,  and  newly  regulated  the  endowments  of  the  vicar  of  Farringdon, 
part  of  which  endowments  he,  the  said  Bishop  Stapledon,  states  that  he  had  ordained 
to  be  the  tithes,  great  and  small,  with  all  oblations  and  obventions  arising  from  the 
ancient  demesne  of  his  manor  of  Clyst ;  "  for  which  tithes,  however,  we  were  willing 
"  to  satisfy  the  vicar  for  the  time  being,  by  the  payment  of  40s.  [950]  and  8d.,  and 
"  are  able  to  apply  the  tithes  themselves  to  our  own  uses,  according  to  a  certain  ordin- 
"  ance."  It  was  said,  that  the  words,  which  have  been  literally  tran.slated,  proved 
the  commencement  of  the  money  payment  in  an  ordinance  made  by  Bishop  Staple- 
don ;  this  interpretation  is  open  to  the  most  serious  objections : — First,  it  assumes  (and 
this  assumption  was  in  fact  made),  that  the  words  "  a  certain  ordinance  ^'  {quandam 
ordinationem)  were  equivalent  to  "the  said  ordinance  "  {pra'dicfam  ordinationem). 
for  which  there  is  no  pretence.  Secondly,  if  that  assumption  be  not  made,  it  will 
be  necessary  to  assume  that  the  ordinance,  so  referred  to  in  general  terms,  was  some 
other  ordinance  made  by  Bishop  Stapledon  hinfself,  of  which  there  is  not  the  slightest 
evidence ;  and  as  to  which,  if  it  were  allowable  for  the  Respondent  to  state  a  usage 
of  such  antiquity  by  mere  presumption,  the  probability  is  all  the  other  way  ;  for 
no  one  can  doubt,  who  reads  the  whole  instrument,  that  Bishop  Stapledon,  if  he 
had  been  alluding  to  an  ordinance  made  by  himself,  would  have  used  such  words 
as  occur  in  the  very  next  sentence  of  the  instrument,  "  nostram  super  hoc  facta ni 
"ordinationem;"  while  there  is  nothing  improbable  in  supposing  that  he  would 
describe  "  as  a  certain  ordinance  "  any  regulation  as  to  payment,  the  commencement 
or  authors  of  which  were  unknown  to  him,  and  lost  in  remote  antiquity.  Thirdly, 
this  interpretation  assumes  that  Bishop  Stapledon,  who  is  clearly  reciting  an  instru- 
ment which  was,  in  the  legal  acceptation  of  the  term,  an  episcopal  ordinance,  i.e.  the 
endowment  of  a  vicarage,  uses  the  word  in  this  place  in  its  .strict  legal  sense  ;  whereas 
the  form  in  which  [951]  he,  as  a  parishioner,  should  pay  his  tithes  to  the  incumbent, 
was  not  a  matter  within  his  jurisdiction  as  ordinary — it  was  not  the  subject  of  an 
ordinance  ;  and  it  must  be  taken,  therefore,  that  he  here  uses  the  term  in  a  popular 
sense,  in  which  it  is  more  likely  for  him  to  have  used  it  with  reference  to  an  ancient  regu- 
lation than  to  a  modern  agreement  made  by  himself  with  the  vicar  for  the  time  being. 

From  a  verbal  examination  of  other  parts  of  the  instrument,  it  is  clear  that  this 
recital,  though  it  is  strong  evidence  of  the  existence  of  the  money  payment  in  the 
reign  of  Edward  II.,  is  no  evidence  of  its  having  commenced  at  that  time  ;  and  if 
that  be  so,  we  pass  on  to  shew  that  the  instrument  in  other  parts  contains  no  proof 
of  its  legal  destruction.  The  words  on  which  the  Respondent  relies  are  these  :  "  Cum 
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"  igitur  uuiversalis  ecclesia  tota  iinum  corpus  misticum  sit  ccnsendum,  non  putamiis 
"  inconveniens,  si  peradmodum  uriius  veri  corporis  membra  sibi  mutuo  sufi'ragantur, 
"  ex  unius  ecclesise  facultatibus  alterius  inopia  sublevetur,  cum  alterum  alterius  onera 
"  portare  precipiat  lex  divina.  Qua  propter  habitis  super  hoc  cum  dilectis  filiis  Decano, 
"  et  Capitulo  ecclesise  nostrse  Exonife  deliberatione  plenissimis  et  tractatu,  de  ipsorum 
"  consilio  et  assensu,  vocatis  ad  hoc  Johanne  de  Gisi  Rectore  ecclesise  de  C'Ust  Formizon 
"  ac  etiam  Ricardo  Cole  perpetuo  vicario  Ecclesise  de  Farndon  praedictae  nostras  diocesis, 
"  et  de  nostro  ratione  episcopatus  nostri  existentium  patronatu,  ac  juris  solempnis 
"  (quae  requiruntur)  in  omnibus  observatis,  de  ipsius  Rectoris  tunc  prsesentis  post 
"  multas  et  varias  altercationes,  expresso  consensu.  Auctoritate  Oi-diiiaria  Statuimus 
"  et  Ordinamus  [952]  quod  omnes  decimae  tarn  majores  quam  minores  de  antique 
"  dominico  nostro  inanerii  nostri  de  Clist  provenientes,  pro  quibus  quadraginta  sex 
"  solidos  et  octo  denarios  sterlingorum  in  pecunia  numerata  juxta  praedictam  ordina- 
"  tionem  solvere  consuevimus,  vicario  ecclesiae  de  Farndon,  qui  pro  tempore  fuerit, 
"  Tempore  quo  decima  a  novem  partibus  fructuum  separari  solet  integraliter  persol- 
"  vantur,  omni  facultate  tarn  nobis,  quam  suecessoribus  nostris  praefatas  decimaa 
"  pro  praedicta  pecuniae  summa  retinendi  penitus  interdicta ;  ita  quod  a  praedicta 
"  quadraginta  sex  solidorum  et  octo  denariorum  solutione  nos  et  successores  nostri 
"  in  perpetuum  simus  liberi  et  immunes."  The  instrument  then  goes  on  to  assign 
to  the  vicar  of  Farringdon  the  tithes  of  other  lands,  to  the  value  of  COs.  and  upwards, 
which  had  been  in  dispute  between  him  and  the  rector  of  Chst  Formizon,  and  which 
the  latter  had  been  accustomed  sometimes  to  receive;  it  then  charges  the  vicar  in 
return  with  certain  payments,  and  is  sanctioned  at  the  conclusion,  by  the  separate 
consent  of  the  dean  and  chapter.  There  can  be  no  doubt  that  in  the  words  extracted, 
Bishop  Stapledon  intended  to  put  an  end  to  the  money  payment ;  the  question  is, 
whether  upon  the  face  of  this  instrument  he  appears  legally  to  have  done  so.  From 
the  careful  formality  with  which  the  whole  preliminaries  are  stated,  the  presumption 
is  excluded,  that  any  step  which  really  was  gone  through,  was  casually  omitted  to  be 
mentioned ;  it  must  be  taken,  therefore,  that  Richard  Cole,  the  vicar,  did  not  assent 
to  the  arrangement,  because  the  assent  of  every  other  party  is  carefully  stated,  because 
his  presence  is  mentioned,  and  because  he  [953]  apjaears  to  have  taken  part  in  many 
altercations  on  the  subject.  The  conclusion,  that  Richard  Cole  did  not  consent,  is 
further  strengthened  by  considering  the  total  absence  of  all  affirmative  proof  that 
these  tithes  ever  were  received  in  kind ;  and  the  impossibility  of  reconciling  the  proved 
existence  of  the  same  monej'  payment,  from  the  present  time,  up  to  very  remote 
antiquity,  with  its  supposed  destruction  by  this  instrument.  And  for  this  incon- 
sistency the  Respondent  has  not  attempted  to  account. 

The  question  then  is,  whether  it  is  in  the  power  of  a  parishioner,  or  of  the  ordinary, 
to  destroy  a  modus  without  the  consent  of  the  jsarson ;  and  we  submit  that  there  is 
no  legal  principle  upon  which  the  affirmative  of  that  proposition  can  be  maintained. 
A  modus,  or  a  real  composition,  must  be  reasoned  upon  in  law,  as  any  other  agree- 
ment, that  is,  as  something  originally  beneficial  to  both  parties,  and  which  therefore, 
cannot  be  annulled  without  the  consent  of  both  :  circumstances  may  vary  the  degree 
of  actual  benefit,  but  tlie  principles  of  legal  consideration  will  remain  the  same.  From 
the  general  contents  of  the  instrument,  it  will  appear  that  the  whole  ordinance  assumes 
a  power  which  the  bishop  could  not,  by  his  ordinary  authority,  exercise  ;  a  circum- 
stance which  will  render  probable  the  conclusion,  that  the  sujiposed  destruction  of 
the  money  payment  was  also  illegal  and  ineffectual. 

But,  if  it  cannot  be  collected  froni  the  instrument  now  under  consideration,  that 
the  money  payment  was  then  put  an  end  to,  the  instruments  which  follow  in  the 
order  of  the  Respondent's  proof,  seem  to  aft'ord,  if  any  thing,  a  contrary  inference. 
That  [954]  instrument,  it  will  be  seen,  cliarged  the  vicar  of  Farringdon  with  the 
annual  payment  of  twelve  marks  to  the  two  priests,  and  of  one  to  the  rector  of  Clist 
F'ormizon  ;  for  which,  by  the  payment  of  these  tithes  in  kind,  amongst  other  additions 
to  his  revenue,  it  assumed  to  furnish  sufficient  funds.  The  earliest  instrument  which 
follows,  at  an  interval  of  less  than  forty  years,  is  an  ordinance  of  Bishop  Grandison, 
which,  after  stating  the  vicar  to  be  unable  to  make  this  payment,  reduces  the  twelve 
marks  to  40.s.,  that  is,  to  one  fourth  of  the  original  sum  ;  a  reduction  which  can  liardly 
be  supposed  to  have  become  necessary  in  so  short  a  time,  if  the  ordinance  of  Bishop 
Staplixlon  had  been  in  all  parts  executed  after  his  death. 
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It  is  unnecpssarv  to  dwell  upon  tlie  instninu'iit.  No.  5.,  which  stated  an  cxclianj:;c 
betwoen  tlic  ret'tor  of  Farndon,  and  the  vicar  of  North  I'ydcr  Wyn,  in  1.S72  ;  or  tlie 
two  extracts  read  from  the  Valor  Kcelesiastieus.  The  effect  of  tliesc  niijLjht  b(^  to  slicw 
tliat  the  ordinance  of  Bisliop  CJrandison  had  been  observed  as  to  the  payment  of  the 
40s.,  which  to  tliis  day  is  continued  to  be  made  by  the  Respondent  to  an  ecclesiastical 
body,  representing  the  two  priests  before  mentioned  ;  but  they,  none  of  them,  in 
any  way  recognise  the  validity  of  the  ordinance  of  Bislio])  Stapledon,  in  that  part  of 
it  which  is  alone  now  in  dispute  ;  and  they  are  all  perfectly  consistent  with  the  con^ 
tinuance  of  tlie  money  payment  thereby  supposed  to  be  destroyed. 

As  no  evidence  has  been  given  by  the  Respondent  which  is  admissible  in  the  shape 
produced,  or,  if  admissible,  would  form  a  legal  answer  to  the  Ajipellaiit's  case,  or  if 
both  admissible  and  legal,  is  entitled  to  the  conclusive  weight  which  has  been  [955] 
given  to  it  in  the  Court  below,  the  decree  of  that  court  ought  to  be  reversed. 

For  the  Respondent. 

The  Appellant's  evidence  did  not  shew  that  the  alleged  customary  payment,  modus, 
or  sum  of  £2  6s.  8d.  had  ever  been  paid  in  lieu  of  the  tithes  of  the  demesne  lands  belong- 
ing to  tlie  manor,  situate  within  the  rectory  and  parish  of  Farringdon  ;  but,  on  the 
contrary,  as  far  as  it  was  applicable  to  sliew  any  payment  in  lieu  of  the  tithes  of  such 
lands,  it  applied  to  a  different  sum  of  money. 

The  documents  adduced  in  evidence  by  the  Respondent  shewed,  conclusively, 
that  the  sum  of  £2  6s.  8d.  had  not  been  paid  in  lieu  of  the  tithes  of  the  demesne  lands 
belonging  to  the  manor,  situate  within  the  rectory  and  parish  of  Farringdon,  from 
before  the  time  of  legal  memory  ;  but  shewed,  on  the  contrary,  the  first  commence- 
ment of  the  payment  of  such  a  sum  of  money  in  lieu  of  the  tithes  of  such  demesne 
lands,  at  a  period  subsequent  to  the  time  of  legal  memory,  and  the  determination  also 
of  such  payment,  shortly  after  its  commencement. 

On  the  14tli  of  April,  the  decree  was  affirmed  on  the  motion  of  Lord  Dennian. 
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ENGLAND. 

COURT  OF  CHANCERY. 

John  Bush,  and  Ann  his  Wife,  and  Eobert  Mattock, — Appellants ;  Susannah 
Locke, — Respondent  [1834]. 

[Mews"  Dig.  iv.  380  ;  xii.  1)70.     S.C.   o  CI.  &  ¥.  7:21,  affirming  Locke  v.  SoHfhicood, 
1  My.  &  Cr.  -111.     See  Moore  v.  Simkin,  1885,  31  (_'ii.  I).  '.)5.] 

By  articles  of  agreement,  on  the  24th  of  April,  17G9,  reciting  that  R.  M.  was 
seised  of  custoniarj-  lands  of  inheritance  of  the  manor  of  Tannton  Deane, 
etc. — in  consideration  of  an  intended  marriage,  and  of  the  marriage  fortune 
or  portion  of  Vt.  H.  etc.,  11.  M.  covenanted  and  agreed  that  he,  liis  heirs 
or  assigns,  should  and  would  surrender  to  the  use  of  J.  H.  and  J.  M.,  their 
heirs,  etc.  the  premises  therein  recited,  to  be  held  hy  them,  J.  H.  and  J.  M., 
and  the  survivor,  etc.  "  Upon  trust  to  permit  K.  Al.,  his  heirs  and  assigns, 
"  to  hold  the  premises,  etc.  until  the  marriage  ;  and  after  the  marriage, 
"  for  R.  M.  for  his  life  :  and  after  the  death  of  R.  M.  upon  trust  for  G.  H. 
"  for  her  life,  if  she  should  survive  R.  M.  :  and  after  the  death  of  the  sur- 
"  vivor  of  the  settlor  and  his  intended  wife,  that  the  trustees  should  sur- 
"  render  the  premises  to  the  use  of  such  child  or  children  of  the  marriage 
"  as  tlie  settlor  should  appoint  by  deed  or  [2]  will  ;  and  in  defaidt  of 
"  ajipointment  by  the  settlor,  then  as  G.  H.  shoukl  by  deed  or  will  appoint ; 
"  and  in  default  of  such  appointment  by  R.  M.  and  G.  H.,  then  to  tlie  use 
"  of  all  and  every  the  child  and  children  of  the  body  of  R.  M.,  on  the  body 
"  of  G.  H.  begotten  (if  nioi-e  than  one  child),  their  heirs  and  a.ssigns  for  ever, 
"  according  to  the  custom  of  the  manor,  as  tenants  in  comuion  ;  and  if 
"  but  one  such  child,  then  to  the  use  and  behoof  of  such  only  child,  his 
"  or  her  heirs  or  assigns  for  ever,  according  to  the  custom  of  the  said  manor  ; 
"  such  surrender  or  surrenders  of  the  premises  to  be  made  at  the  costs 
"  and  charges  in  all  things,  of  such  child  or  children  who  should  be  entitled 
"  to  take  the  same  by  virtue  of  the  limitation  :  and  in  default  of  issue  of 
"  the  body  of  R.  M.,  etc.  that  should  be  living  at  the  time  of  the  death  of 
"  the  survivoi'  of  them  :  then  upon  this  further  condition,  and  upon  this 
"  further  special  tru.st  and  confidence,  that  J.  H.  and  J.  M.,  or  the  survivor 
"  of  them  and  his  heirs  or  assigns,  should  surrender  into  the  hands  of  the 
"  lord  of  the  manor  for  the  time  being,  all  and  singular  the  ])ren)ises,  to 
"  the  use  and  behoof  of  the  right  heii's  of  R.  M.  for  ever,  according  to  the 
''  custom  ot  tlie  manor  of  Taunton  Deane  ;  such  surrender  or  surmideis 
'"  to  be  made  at  the  costs  and  charges,  in  all  things,  of  such  pei'son  or  jiersons 
"  who  by  virtue  of  the  last-mentioned  condition  or  limitation  should  be 
"  entitled  to  take  the  same." 

The  articles  were  executed  and  surrenders  made  according  to  the  agreement,  etc. 
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There  was  issue  of  tlip  iiiarriagp  one  child  only,  E.  M.  'J'he  settlor  R.  M.  died 
ill  1779.  By  his  will  reciting  that  lie  had  surrendered  and  settled  the 
;,'reatest  part  of  his  'rauntou  r)eaiie  laiuls.  to  the  use  of  his  wife  for  life, 
and  that  he  had  other  lands  paieel  of  the  manor  of  'I'aunton  Deane  which 
were  not  settled,  in  order  to  make  some  jirovision  for  his  dauf<hter,  In^ 
had  surrendered  his  'launton  Heaiie  lands  to  J.  H.  ujioii  trust,  to  perfoi'iii 
iiis  will,  he  devised  to  .1.  U.,  all  his  'raunton  Heaiie  lands  {not  settled 
on  his  marriaf^e  as  aforesaid),  to  hold  accordinj;  to  the  custom  of  the  manoi', 
ii])on  trust  to  sell  such  unsettled  lands,  and  with  the  jiurchase  monies 
and  his  personal  estate,  to  pay  debts  etc.,  and  ;;])])ly  the  over])lus  for  the 
inaintenaiico,  etc.  of  his  daughter,  etc.,  and  when  she  attained  the  age 
of  21,  to  pay  the  overplus  of  the  trust  monies  to  his  daughter  for  her  own 
use. 

G.  his  widow  held  the  premises  until  the  time  of  her  death  in  [3]  1819.  E.  M. 
died  in  181"J,  having  by  her  will  devised  all  her  lands,  etc.  to  J.  H. 

R.  M.  had  no  brothei'  who  survived  him. 

Held  upon  these  facts  and  events  that  S.  L.  the  youngest  sister  of  R.  M.  who, 
at  the  time  of  the  death  of  (i.  the  widow,  was  heiress  of  R.  M.  according 
to  the  custom  of  the  manor,  was  entitled  to  the  customary  premises,  under 
the  trusts  of  the  articles  of  agreement. 

Robert  Marke,  formerly  of  l^itminster.  in  the  county  of  Somenset,  deceased  (the 
brother  of  the  Respondent),  was  in  and  before  the  year  1769  seised  or  entitled  to  him 
and  his  heirs,  of  or  to  certain  customary  or  copyhold  estates,  held  of  the  manor  of 
Taunton  Deane,  in  the  county  of  Somerset. 

In  the  year  17G9,  Robert  Marke  intermarried  with  Grace  Haddon. 

Previously  to  the  marriage,  articles  of  agreement,  dated  the  24th  of  April,  17G9, 
were  duly  made  and  executed  between  the  said  Robert  Marke,  of  the  first  part ;  the 
said  Grace  lladdon,  and  John  Haddon  and  John  Marke,  of  the  third  part  ;  whereby 
it  was  recited,  that  a  marriage  was  agreed  ujion  and  soon  intended  to  be  had  and 
solemnized  by  and  between  the  said  Robert  Marke  and  Grace  Haddon  ;  and  that 
the  said  Robert  Marke  was  and  stood  lawfully  and  ab.solutely  seised  to  him,  his  heirs 
and  a.ssigns  for  ever,  according  to  the  custom  of  the  manor  of  Taunton  Deane.  in  the 
said  county  of  Somerset,  of  and  in  all  that  one  messuage,  and  one  half  yard  land  of 
bond-land  in  the  tithing  of  Pitniinster,  one  other  messuage,  and  one  half  yard  land 
of  bond-land  in  the  said  tithing  of  Pitminster,  one  [4]  messuage,  and  one  farthing- 
land  of  bond-land,  in  the  tithing  of  Corffe ;  four  acres  and  a  half  of  meadow  of  over- 
land, called  Half-yard  Mead,  and  six  acres  of  land  of  overland,  called  Half-yard  Land, 
in  the  tithing  of  Pitmin.ster  ;  two  acres  of  land  of  overland,  called  Hockey  Mead,  and 
one  messuage,  and  one  farthinghuid  of  bond-land  in  the  tithing  of  Pitminster.  and  one 
messuage  and  one  farthingland  of  bond-land  in  the  tithing  of  Pitminster  ;  all  which 
said  messuages,  lands,  tenements,  and  premises  were  situate,  lying,  and  being  within  the 
parishesof  Pitminster  and  Corffe,  or  one  of  them,  in  the  said  eoiintyf)f  Somerset,  and  were 
parcels  of  the  customary  lands  of  inheritance  of  Taunton  Deane  aforesaid,  and  were  late 
the  lands  of  RobertMarke  the  father,dcceased.  Andin  consideration  of  the  said  intended 
marriage,  and  of  the  marriage  fortune  or  portion  of  her  the  said  Grace  Haddon,  and 
for  surrendering,  conveying,  settling,  and  assuring  the  said  messuages,  tenements, 
lands,  and  premises  unto  and  upon  the  trusts,  uses,  ends,  intents  and  purposes  there- 
inafter limited,  expres.sed  and  declared  of  and  concerning  the  same,  it  was  concluded 
and  mutually  agreed  upon  by  and  between  the  said  parties,  and  the  said  Robert  Marke, 
party  thereto,  for  himself,  his  heirs,  executors  and  administrators,  and  for  every  of 
them,  did  covenant,  promi.se,  grant  and  agree  to  and  with  the  .said  John  Haddon 
and  John  Marke,  their  heirs  and  assigns,  that  he  the  said  Robert  Marke,  party  thereto, 
his  heirs  or  assigns,  should  and  would  at  his  and  their  own  proper  costs  and  charges, 
before  the  solemnization  of  the  said  intended  marriage,  siiri-ender  or  other-[5]-wise 
well  and  sufficiently  convey  and  assure,  according  to  the  custom  of  the  said  manor 
of  Taunton  Deane,  unto  and  upon,  or  to  the  use  and  behoof  of  the  said  John  Haddon 
and  .lohn  .Marke,  or  their  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
same  manor,  the  said  messuages,  tenements,  lands,  and  all  and  singular  other  the 
premises  therein-hefore  particularly  mentioned  and  recited,  with  their  respective 
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.■l])[>ll^t(•llance^;,  to  bo  liy  them,  the  said  John  lladdnn  aiul  Jolni  Marke,  and  the  sur- 
vivor of  them,  and  the  heirs  and  as.sif,'n.s  of  t^wh  survivor,  held  and  enjoyed  upon  the 
several  trusts  and  conditions,  and  to  and  for  the  several  uses,  ends,  intents  and  pui- 
poses,  and  under  and  subject  to  the  several  limitations,  powers,  authorities,  ])rovisoes, 
and  agreements  therein-after  declared,  mentioned,  and  expressed  of  and  eoiiceriiinf; 
the  same,  and  to  and  for  none  other  use,  trust,  end,  intent,  or  purjiose  whatsoever  (that 
is  to  say),  "  upon  trust,  nevertheless  to  ])erinit  and  suffer  tlie  said  Robert  Marke,  party 
"  hereto,  his  heirs  and  assigns  to  hold  and  enjoy  all  and  singular  the  said  messuages, 
"  tenements,  lands,  and  premises,  with  their  respective  appurtenances,  and  receive 
"  and  take  the  rents,  issues,  and  profits  thereof,  until  the  solemnization  of  the  said 
"  intended  marriage,  and  from  and  after  the  .solemnization  thereof,  upon  trust,  tliat 
'■  they  the  said  John  Haddon  and  John  .Marke  and  the  survivor  of  them,  his  heirs 
"  and  assigns,  shall  permit  and  suft'er  liim  the  said  Robert  Marke,  party  hereto,  and 
"  his  assigns,  to  liold  and  enjoy  all  and  singular  the  said  several  messuages,  tenements, 
"  lands  and  premises,  with  ttieir  respective  appurtenances,  and  the  rents,  issues,  and 
"  ])rofits  [6]  thereof,  to  receive  and  take  to  his  and  their  own  use  and  benefit,  for 
"  and  during  the  term  of  his  natural  life,  he  rendering  therefore  all  rents,  reparations, 
"  suits,  and  services  due  and  payable,  and  to  grow  due  in  respect  of  the  premises  afore- 
"  said,  during  the  said  term  :  And  fuither,  upon  trust,  that  from  and  immediately 
"  after  the  death  of  him,  the  said  Robert  Marke,  party  hereto,  they  the  said  John 
"  Haddon  and  John  Marke,  and  the  survivor  of  them,  his  heirs  or  assigns,  shall  and 
"  will  permit  and  suft'er  her  the  said  Grace  Haddon,  and  her  assigns,  to  hold  and  enjoy 
"  all  and  singular  the  said  messuages,  tenements,  lands  and  premises,  with  their  re- 
"  .spective  appurtenances,  and  the  rents,  issues,  and  profits  thereof,  to  have,  receive. 
"  and  take  to  her  and  their  own  use  and  benefit,  for  and  during  the  term  of  her  natural 
'■  life,  for  the  better  support  and  maintenance  of  hei'  the  said  Grace,  in  case  she  survives 
her  said  intended  husband,  and  in  full  recompense  and  lieu  of  all  dower  and  tliirds, 
"  which  she  may,  can,  or  might  otherwise  have  claim  or  challenge  in,  or  out  of  all 
"  or  any  the  freehold  lands,  tenements,  or  hereditaments  of  the  said  Robert  Marke, 
"  party  hereto,  she  rendering  therefore  all  rents,  reparations,  suits  and  services  due 
"  and  payable,  and  to  grow  due  in  respect  of  the  premises  aforesaid,  during  the  said 
"  term.     And  upon  this  further  special  trust  and  confidence,  that  upon  and  after 
"  the  several  deaths  of  them,  the  .said  Robert  Marke  and  Grace  Haddon,  and  after 
"  the  death  of  the  survivor  of  them,  they  the  said  John  Haddon  and  John  Maike,  or 
"  tlie  survivor  of  them,  and  his  heirs  or  assigns,  shall  surrender  into  the  hands  [7] 
"  of  the  lord  of  the  manor  aforesaid,  for  the  time  being,  all  and  singular  the  several 
"  messuages,  lands,  tenements  and  premises  aforesaid,  to  the  use  and  behoof  of  such 
"  child  or  children  of  the  body  of  the  said  Robert  Marke,  party  hereto,  on  the  body 
"  of  the  said  Grace  Haddon  lawfully  begotten,  for  such  estate  or  estates,  and  in  such 
"  manner,  form  and  proportion,  and  charged  or  not  charged  with  the  payment  there- 
"  out  of  such  sum  or  sums  of  money  unto  all,  any,  or  eithei'  of  the  child  or  children 
"  of  the  body  of  the  said  Robert  Marke,  paaty  hereto,  on  the  body  of  the  said  Grace 
"  Haddon,  lawfully  to  be  begotten,  and  in  such  manner  as  the  said  Robert  Marke, 
"  party  hereto,  by  any  his  deed  or  deeds  in  writing  under  his  hand  and  seal,  to  be  duly 
"  executed  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses  (with 
"  or  without  power  of  revocation  in  such  deed  or  deeds  to  be  contained),  or  by  his  last 
"  will  and  testament,  in  writing,  to  be  duly  executed  and  published,  in  the  presence 
"  of,  and  attested  by  three  credible  witnesses,  shall  give,  devise,  order,  limit,  direct 
"  or  appoint.     And   in   default  of  such  gift,  devise,  order,  limitation,  direction,  or 
"  appointment  by  him,  the  said  Robert  Marke,  party  hereto,  then  upon  trust,  that 
"  they  the  said  John  Haddon,  and  John  Marke,  or  the  survivor  of  them,  and  his  heirs 
"  and  assigns,  shall  surrender  into  the  hands  of  the  lord  of  the  manor  for  the  time 
"  being,  all  and  singular  the  messuages,  tenements,  lands  and  premises  aforesaid, 
"  to  the  use  and  behoof  of  such  child  or  children  of  the  bod)'  of  the  said  Robert  Marke, 
"  party  hereto,  on  the  body  of  the  said  [8]  Grace  Haddon  lawfully  to  be  begotten, 
"  for  such  estate  or  e-states,  and  in  such  manner,  form  and  proportion,  and  charged 
"  (or  not  charged)  with  the  payment  thereout  of  such  sum  or  sums  of  money  unto 
"  all,  any,  or  either  other  the  child  or  children  of  the  said  Robert  Marke,  party  hereto, 
"  on  the  body  of  the  said  Grace  Haddon  lawfully  to  be  begotten,  and  in  such  manner 
"  as  the  said  Grace  Haddon,  by  any  her  deed  or  deeds  in  writing,  under  lier  hand 
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"  and  seal  to  be  duly  executed,  in  the  presence  of  and  attested  by  two  or  more  eredil}le 
"  witnesses,  with  or  without  power  of  revocation  in  sucli  deed  or  deeds  to  be  contained, 
■■  or  by  her  hist  will  and  testament  in  writing,  to  be  duly  executed  and  published,  in 
'■  the  presence  of  and  attested  by  three  credibU^  witnesses,  shall  give,  devise,  limit, 
"  direct  or  appoint.     And  in  default  of  such  gift,  devise,  order,  limitation,  direction 
"  or  appointment  by  both  of  them,  the  said  Robert  .Marke  and  Grace  lladdon,  then 
"  to  the  use  and  behoof  of  all  and  every  the  child  and  children  of  the  liody  of  the  said 
"  Robert  Marke,  party  hereto,  on  the  body  of  the  said  Grace  H addon  lawftiUy  bc- 
"  gotten  (if  more  than  one  child),  their  heirs  and  assigns  for  ever,  according  to  the 
"  custom  of  the  manor  aforesaid,  as  tenants  in  common  ;  and  if  but  one  such  child,  then 
"  to  the  use  and  behoof  of  such  only  child,  his  or  her  heirs  and  assigns  for  ever,  accord- 
"  ing  to  the  custom  of  the  said  manor,  such  surrender  or  surrenders  of  the  said  premises 
"  to  be  made  at  the  costs  and  charges,  in  all  things,  of  such  child  or  children  who  shall 
"  be  entitled  to  take  the  same  by  virtue  hereof.     And  in  default  of  issue  of  the  body 
"  of  the  said  Robert  Marke,  party  [9]  hereto,  on  the  body  of  the  said  Grace  Haddon 
"  lawfully  to  be  begotten,  that  shall  be  living  at  the  time  of  the  death  of  the  survivor 
"  of  them,  the  said  Robert  Marke,  ])arty  hereto,  and  Grace  Haddon.  then  upon  this 
'■  further  condition,  and  upon  this  further  special  trust  and  confidence,  that  they, 
'■  the  said  John  Haddon  and  John  Marke,  or  the  survivor  of  them,  and  liis  heirs  or 
"  assigns,  shall  surrender  into  the  hands  of  the  lord  of  the  manor  aforesaid  for  the 
"  time  being,  all  and  singular  the  said  several  messuages,  tenements,  lands  and  premises, 
"  with  their  respective  appurtenances,  to  the  use  and  behoof  of  the  right  heirs  of  the 
"  said  Robert  Marke,  party  hereto,  for  ever,  according  to  the  custom  of  the  said  manor 
"  of  Taunton  Deane  ;  such  surrender  or  surrenders  last  mentioned  to  be  made  at  the 
"  costs  and  charges,  in  all  things,  of  such  person  or  persons  who  by  virtue  of  the  last- 
"  mentioned  condition  or  limitation  shall  be  entitled  to  take  the  same." 

The  estates  comprised  in  the  articles  of  agreement  were  duly  surrendered  to  the 
trustees,  John  Haddon  and  John  Marke,  and  they  were  admitted. 

There  was  issue  of  the  marriage  of  Robert  Marke  and  Grace  Haddon  one  child 
only,  named  Elizabeth  Marke. 

Robert  Marke  died  in  the  year  1779,  leaving  his  widow  Grace  Marke  (formerly 
Grace  Haddon)  and  his  daughter  Elizabeth  Marke  surviving.  Elizabeth  Marke  died 
in  the  year  1812,  without  having  been  married.  The  widow  Grace  Marke  died  in 
the  year  1819. 

Robert  Marke  had  no  other  issue  :  and  at  the  time  of  the  death  of  Grace  Marke, 
the  Respondent,  as  [10]  his  youngest  sister  was,  according  to  the  custom  of  the 
manor  of  Taunton  Deane,  the  heiress  of  Robert  Marke. 

By  some  mesne  surrenders  the  legal  estate  in  the  premises  comprised  in  the  articles 
of  agreement  (with  the  exception  of  a  small  part)  became  vested  in  Thomas  South- 
wood,  who  was  also  the  lord  of  the  manor,  and  he  had  some  time  before  the  filing 
of  the  bill  entered  into  possession. 

On  the  1.3th  of  May,  1825,  the  Respondent  filed  her  bill  in  the  Court  of  Chancery 
against  Thomas  Southwood.  The  bill  set  forth  shortly  the  above-mentioned  articles 
of  agreement,  stating  that  they  were  in  the  possession  of  the  defendant,  and  that 
the  Respondent  was  unable  to  set  them  forth  with  certainty.  It  then  stated  the 
surrender  to  the  trustees,  and  that  they  were  admitted  to  the  premises  to  hold  the 
same  to  them  and  their  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
manor,  xipon  the  trusts  expressed  and  declared  in  the  articles  of  agreement. 

The  bill  further  stated,  that  the  marriage  of  Robert  Marke  and  Grace  Haddon 
was  duly  had  and  solemnized  shortly  after  the  date  and  execution  of  the  articles  of 
agreement ;  and  that  there  was  issue  of  the  marriage  one  daughter,  Elizabeth  Marke 
only,  and  that  Robert  Marke  held  and  enjoyed  the  customary  premises  during  his 
life,  and  that  he  died  in  or  about  the  year  1779,  intestate  as  to  the  said  customary 
premises,  and  that  after  his  death  Grace  Marke  his  widow  held  and  enjoyed  the 
premises,  pursuant  to  the  articles  of  agreement,  until  her  death. 

The  bill  then  stated,  that  Elizabeth  Marke  died  in  or  about  the  year  1812  without 
having  had  issue,  [11]  and  without  having  been  married,  and  that  Grace,  the  widow 
of  Robert  Marke,  departed  this  life  in  or  about  the  year  1819. 

The  bill  further  stated  that,  Robert  Marke  had  no  issue  save  as  aforesaid,  and 
that  he  had  left  no  brother  him  surviving,  and  that  the  Respondent  was  his  youngest 
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sister  ;  and  that  the  Respondent  as  such  youngest  sister  became  and  was  at  the  time 
of  the  death  of  Grace  Marke,  and  was  then  the  heiress  of  Robert  Marke,  according 
to  the  custom  of  the  manor  of  Taunton  Deane,  and  that  tlie  Respondent  as  such 
customary  heiress,  upon  the  death  of  Grace  Marke,  became  entitled  to  the  said  custom- 
ary messuages  or  tenements,  farms  and  lands,  under  and  by  virtue  of  the  trusts  of 
the  said  articles  of  agreement. 

The  bill  then  stated,  that  in  or  about  the  year  1810  the  said  John  Haddon  and 
John  Marke  surrendered  the  said  customary  premises  into  the  hands  of  the  lord  of 
the  manor,  to  the  use  of  some  other  persons,  who  were  thereupon  admitted  to  the 
same,  subject  to  the  trusts  of  the  said  articles  of  agreement,  and  that  by  some  other 
surrendei's  and  admittances,  or  other  assurances,  the  particulars  of  which  the  Re- 
spondent was  unable  to  discover,  and,  lastly,  by  some  surrender  made  to,  and  to  the 
use  of  the  Defendant  Thomas  Southwood,  who  was  the  lord  of  the  manor,  the  legal 
estate  in  the  said  premises  became  and  was  vested  in  him  the  said  Thomas  Southwood. 
subject  to  the  trusts  of  the  said  articles  of  agreement,  and  that  he  had  ever  since  the 
death  of  the  said  Grace  Marke  been  in  the  possession  of  the  same,  or  in  the  receipt 
of  the  rents  and  profits  thereof. 

The  bill  charged  that,  at  and  previous  to  the  [12]  time  when  the  said  customary 
premises  were  surrendered  or  assured  to  the  Defendant,  he  was  well  aware  of  and 
had  notice  of  the  said  articles  of  agreement,  and  of  the  trusts  thereof,  and  that  the 
said  articles  of  agreement,  or  some  memorandum  thereof  or  relating  thereto,  were 
or  was  entered  upon  the  court  rolls  of  the  said  manor  ;  and  that  the  same  were  recited 
or  referred  to  in  the  several  instruments  under  which  the  Defendant  claimed ;  and 
that  the  Defendant  took  some  bond  or  covenant  by  way  of  indemnity  against  any 
claims  to  be  made  by  the  Respondent,  or  any  other  person  entitled  under  the  said 
articles  of  agreement,  and  that  the  several  persons  through  or  under  whom  the  said 
Defendant  claimed,  respectively  had  notice  of  the  said  articles  of  agreement,  at  and 
previous  to  the  times  when  the  said  premises  were  surrendered  or  assured  to  them 
respectively  ;  and  that  under  the  circumstances  aforesaid  the  Defendant  became 
and  was  a  trustee  of  the  legal  estate,  of  and  in  the  customary  premises,  upon  and 
subject  to  the  trusts  of  the  said  articles  of  agreement. 

The  bill  prayed  that,  it  might  be  declared  that  the  Respondent  was  in  equity  en- 
titled to  the  said  customary  premises,  and  that  the  Defendant  might  be  decreed  to 
grant,  surrender,  or  otherwise  assure  the  same,  to  her  and  her  heirs  and  assigns, 
and  to  admit  her  to  the  same  ;  and  that  an  account  might  be  taken  of  the  rents  and 
profits  of  the  said  premises  possessed  or  received  by  the  Defendant,  or  for  his  use  or 
by  his  order,  since  the  death  of  Grace  Marke,  and  that  he  might  be  decreed  to  pay 
to  the  Respondent  what  should  be  found  due  from  him  on  taking  such  account ; 
and  to  deliver  up  to  her  [13]  the  copies  of  court  roll  and  other  instruments  and 
writings  relating  to  the  said  customary  premises  ;  and  for  a  receiver. 

The  Defendant  Thomas  Southwood  by  his  answer,  admitted  the  seisin  of  Robert 
Marke  ;  the  articles,  the  surrender,  the  marriage,  and  that  there  was  issue  of  the 
marriage  only  one  daughter,  and  that  Robert  IMarke  held  the  premises  until  his  death 
in  1779. 

He  then  stated  that  he  believed  that  Robert  Marke  was  seised  of  other  customary 
lands  and  hereditaments  held  of  the  manor  of  Taunton  Deane.  besides  the  messuages, 
etc.  comprised  in  the  articles  ;  and  that  Robert  Marke  in  his  life  time  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date  the  Sitli  of  October,  1779, 
and  which  was  duly  executed  and  attested  as  by  law  required  for  devising  lands  of 
inheritance,  as  the  Defendant  beheved,  and  that  thereby  after  reciting  that  previous 
to  his  marriage  with  his  wife  Grace  he  surrendered  and  settled  the  greatest  part  of 
his  Taunton  Deane  lands  unto  or  to  the  use  of  his  said  wife,  for  her  life  ;  and  having 
other  lands,  parcel  of  the  manor  of  Taunton  Deane,  which  were  not  settled,  in  order  to 
make  some  provision  for  Betty  his  daughter  and  only  child  (meaning  the  said  Elizabeth 
Marke),  he  had  then  surrendered  his  Taunton  Deane  lands  to  his  father-in-law  John 
Haddon,  upon  trust  to  perform  and  fulfil  his  will;  he  did  thereby  give  and  devise 
unto  the  said  John  Haddon  all  his  Taunton  Deane  lands  whatsoever  and  wheresoever 
(not  settled  on  his  marriage  as  aforesaid),  with  the  appurtenances,  to  hold  to  the  said 
John  Haddon.  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  [14] 
jnanor  ;  upon  trust,  that  John  Haddon  or  his  heii's  should,  if  he  or  they  should  think 
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fit  or  necessary,  sell  and  dispose  of  sucli  unsettled  lands,  and  with  the  monies  arising 
thereby,  and  by  the  sale  of  his  personal  estate,  pay  oH'  anil  diseiiargi:  all  his  just  debts 
and  funeral  expenses,  and  from  and  after  the  payment  thereof,  upon  trust,  that 
John  Haddon,  his  heirs,  executors,  or  administrators,  should  apply  the  overplus 
of  such  monies  in  the  maintenance,  education,  and  placing  out  of  his  said  daughter 
Betty,  in  such  manner  as  he  or  they  should,  in  his  or  their  discretion,  think  fit,  until 
she  attained  the  age  of  twenty-one  years,  and  when  and  as  she  attained  the  age  of 
twenty-one  years,  upon  trust,  to  pay  such  overplus  money,  if  any  unexpended  in 
the  trusts  aforesaid,  unto  his  said  daughter  Betty,  to  and  for  her  own  use  and  benefit. 

As  to  the  allegation  in  the  bill  that  Robert  Marke  died  intestate  as  to  the  customary 
premises,  the  Defendant  submitted  that  if  Robert  Marke  took  any  estate  or  interest 
in  the  customary  premises,  by  virtue  of  the  articles,  other  than  an  estate  for  life,  all 
such  estate  or  interest  passed  by  the  will  of  Robert  Marke,  to  or  in  trust  for  his  daugbtei' 
Betty  Marke  (otherwise  Elizabeth  Marke)  subject  to  the  testator's  debts. 

He  said,  he  believed  that  John  Iladdon,  who  survived  his  co-trustee  John  Marke, 
by  his  surrender,  called  a  dormant  surrender,  taken  on  the  1st  of  March,  1785,  accord- 
ing to  the  custom  of  the  manor,  surrendered  into  the  hands  of  the  Lord  all  his  messu- 
ages, etc.  as  well  bondland  as  overland,  customary  as  fineable,  within  the  hundred  of 
Staplegrove,  as  elsewhere  within  the  manor  of  Taunton  Deane,  to  the  use  of  William 
Haddon  and  [15]  Tliomas  Cornish,  their  heirs  and  assigns,  according  to  the  custom 
of  the  manor,  to  be  holden  upon  condition  to  perform  the  will  of  John  Haddon  ;  and 
upon  further  condition  that  if  John  Haddon  should  die  before  Lady-day,  1792,  and  in 
the  meantime  the  premises  aforesaid  he  should  not  otherwise  dispose  of  or  surrender, 
nor  the  said  surrender  revoke,  then  the  surrender  was  to  be  and  remain  in  full  force, 
otherwise  to  be  void  :  And  he  believed  that,  by  eight  several  entries  or  admittances 
duly  made  and  passed  according  to  the  custom  of  the  said  manor,  on  the  23d  of 
September,  178G,  the  said  William  Haddon  and  Thomas  Cornish  therein  described 
to  be  surrenderees  in  the  dormant  surrender  of  John  Haddon,  deceased,  and  which 
said  John  Haddon  was  the  surviving  surrenderee  in  certain  surrenders  bearing  date 
the  26th  of  April,  1709,  and  made  by  Robert  Marke,  deceased,  in  consideration  of  a 
marriage  between  him  and  Grace  Haddon,  spinster,  were  admitted  tenants  of  the 
premises  theretofore  of  Robert  Marke,  deceased,  afterwards  of  Robert  Marke  his 
son.  and  then  late  of  John  Marke,  deceased,  and  the  said  John  Haddon,  to  be  holden 
upon  the  conditions  contained  in  the  said  abstracted  dormant  surrender,  and  further 
upon  the  conditions  contained  in  the  surrender  of  the  2Gth  of  April,  1769  ;  and  that 
the  said  William  Haddon  survived  his  said  co-trustee  Thomas  Cornish,  and  afterwards 
died  without  having  made  any  surrender  of  lands,  parcels  of  the  said  manor,  to  the 
uses  of  his  will  ;  and.  that  thereupon  the  same  lands  descended  to  his  widow.  Betty 
Haddon,  who  was  his  heir  according  to  the  custom  of  the  said  manor  ;  and  that  the 
said  Betty  Haddon,  by  eight  several  [16]  entries  taken  on  the  12th  of  October,  1802, 
therein  described  to  be  the  widow-  relict  and  customary  heir  of  the  said  William  Haddon, 
was  duly  admitted  tenant  to  the  said  premises,  according  to  the  custom  of  the  said 
manor  ;  and  that  the  said  Betty  Haddon,  by  eight  several  surrenders  taken  on  the 
15th  of  April,  180.3,  duly  surrendered  the  said  premises  into  the  hands  of  the  Lord, 
according  to  the  custom  of  the  said  manor,  to  the  use  of  the  said  Elizabeth  JLarke, 
her  heirs  and  assigns,  for  ever  ;  and  that  the  said  Elizabeth  Marke  duly  fined  to  the 
Lord  of  the  said  Manor  for  the  same  lands,  and  became  the  legal  tenant  thereof 
accoriling  to  the  custom  of  the  said  manor. 

The  defendant  by  his  answer  then  said  that  tlrace  Haddon  (afterwards  Grace 
Turner,  the  mother  of  the  said  Ehzabeth  Marke)  had  issue  by  her  said  husband  James 
Turner,  two  sons,  namely,  John  Haddon  Turner  and  James  Turner,  and  one  daughter, 
since  deceased,  and  that  the  said  P]hzabeth  Marke,  by  her  dormant  surrender  taken 
the  IGth  of  February,  1812,  surrendered  into  the  hands  of  the  lord  of  the  said  manor, 
according  to  the  custom  thereof,  all  her  messuages,  tenements,  lands,  and  cottages, 
whatsoever,  as  well  bondland  as  overland,  customary  or  fineable,  within  the  hundred 
of  Poundisford,  or  elsewhere  within  the  manor  of  Taunton  Deane,  to  the  use  of  the 
said  John  Haddon  Turner,  her  brother  of  the  half-blood,  his  heirs  and  assigns,  for 
ever,  to  be  holden  upon  condition  to  perform  the  will  of  the  said  Elizabeth  Marke, 
and  upon  further  condition,  that  if  the  said  Elizabeth  Marke,  should  happen  to  die 
before  Ladv-dav,  1819,  and  in  the  meantime  the  premises  aforesaid  she  should  not 
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otlierwise  dispose  of  or  [17]  suricudtir.  nor  the  said  surrender  revoke,  then  the  same 
surrender  should  remain  in  force,  otlierwise  to  be  void.  And  he  beUeved  that  the 
said  Ehzabeth  Marke  duly  made  and  published  her  last  will  and  testament  in  writing, 
bearing  date  the  said  16th  of  February,  1812,  and  which  was  duly  executed  and 
attested  as  by  law  required  for  devising  estates  of  inheritance,  as  the  defendant  believed, 
and  thereby  gave  and  devised  all  her  messuages  or  tenements,  situate  iu  the  parish 
of  Corft'e,  and  county  of  Somerset,  unto  her  brother  of  the  half-blood,  James  Turner, 
his  heirs  and  assigns  ;  and  all  the  rest,  residue,  and  remainder  of  her  messuages, 
lands,  tenements,  and  hereditaments,  she  gave  and  devised  unto  her  brother  of  the 
half-blood.  John  Haddon  Turner,  his  heirs  and  assigns  for  ever  :  And  believed  that 
the  .said  Elizabeth  .Marke  died  soon  after  the  date  and  execution  of  her  said  will,  and 
that,  by  eight  several  entries  bearing  date  the  21st  of  Apill,  1812,  the  said  John  Haddon 
Turner,  therein  described  as  the  surrenderee  named  in  the  dormant  surrender  of  the 
said  Elizabeth  Marke,  was  duly  admitted  tenant  of  the  premises  theretofore  of  William 
Haddon,  deceased,  afterwards  of  Betty  Haddon,  his  widow,  and  then  late  of  Elizabeth 
Marke,  deceased,  to  be  liolden  upon  the  conditions  mentioned  in  the  said  dormant 
surrender  of  the  said  Elizabeth  ISIarke. 

The  defendant  further  said  he  believed  that  the  said  testatrix,  Elizabeth  Marke, 
at  the  time  of  making  and  publishing  her  said  will,  had  no  messuages,  lands,  tenements, 
or  hereditaments,  whatsoever,  save  the  said  messuages  and  lands  devised  by  her  said 
will  to  the  said  James  Turner  the  younger,  and  the  residue  of  her  said  me.ssuages, 
[18]  farms,  lands,  and  hereditaments,  parcels  of  the  said  manor,  and  devised  to  the 
said  John  Haddon  Turner. 

The  defendant  further  said,  that  in  or  about  the  month  of  October,  1820,  he  the 
defendant  agreed  with  the  said  James  Turner  the  younger  for  the  purchase  of  one 
close  of  arable  land,  containing  by  estimation  six  acres,  parcel  of  the  said  messuage, 
and  one  farthingland  of  bondland,  in  the  tything  of  Corffe,  devised  to  him  by  the 
will  of  the  said  Ehzabeth  Marke,  being  part  of  the  lands  comprised  in  the  said  articles 
of  the  24th  of  April,  1769,  for  the  sum  of  £300  ;  and  that  he  paid  the  sum  of  £300 
to  the  said  James  Turner,  and  that  thereupon,  by  a  surrender  be<iring  date  the  14th 
of  October,  1820,  duly  made  and  passed  accordmg  to  the  custom  of  the  said  manor, 
tlie  said  John  Haddon  Turner,  as  the  surrenderee  named  in  tlie  dormant  surrender 
of  the  said  Elizabeth  Marke,  did,  at  the  request  and  by  the  direction  of  the  said  James 
Turner  the  father,  and  the  said  James  Turner  (the  brother  of  the  said  John  Haddon 
Turner,  and  devisee  named  in  the  will  of  the  said  Elizabeth  Marke)  surrender  into 
the  hands  of  the  Lord  ;  and  the  said  James  Turner  the  father,  and  James  Turner 
the  younger,  did  surrender,  release,  and  quit  claim  into  the  hands  of  the  Lord  all  their 
and  each  of  their  right,  title,  estate,  and  interest,  at  law  or  in  equity,  of,  into,  and  out 
of  the  said  close  of  arable  land,  by  the  description  therein  mentioned,  to  the  use  of  him 
the  defendant,  his  heirs  and  assigns  ;  and  that  by  virtue  of  the  said  purchase,  and 
of  the  said  surrender  he,  the  defendant,  on  or  about  the  14th  of  October,  1820,  entered 
into  the  possession  of  the  said  hereditaments  therein  comprised,  and  into  the  [19] 
receipt  of  the  rents  and  profits  thereof,  and  that  he  had  ever  since  been  in  such  posses- 
sion and  receipt. 

The  defendant  further  stated,  that  in  or  about  the  month  of  February,  1824,  he 
agreed  with  the  said  John  Haddon  Turner  to  purchase  other  parts  of  the  messuages, 
farms,  lands,  and  hereditaments,  comprised  in  the  said  articles  of  the  28th  of  April, 
1760,  for  the  sum  of  £5500  and  that  he  paid  in  part,  and  secured  by  his  promissory 
note  other  part  of  the  said  sum  (jf  £5500,  to  the  said  John  Haddon  Turner,  and  that 
in  pursuance  of  the  said  agreement  the  said  John  Haddon  Turner,  by  seven  several 
surrenders  taken  the  17th  of  August,  1824,  for  the  several  considerations  therein 
mentioned,  amounting  together  to  the  sum  of  £5500,  to  him  paid  by  the  defendant, 
surrendered  the  premises  so  purchased  into  the  hands  of  the  lord  of  the  said  manor, 
to  the  use  of  him  the  defendant,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  the  said  manor  ;  and  that  by  virtue  of  the  said  purchase,  and  of  the  said  several 
surrenders,  he  the  defendant,  on  or  about  the  24th  of  June,  1824,  entered  into  the 
possessions  of  the  said  several  hereditaments  therein  comprised,  and  the  receipt  of 
the  rents  and  profits  thereof,  and  had  ever  since  been  in  such  possession  and  receipt. 
The  defendant  admitted  and  believed  it  to  be  true,  that  the  said  Robert  Marke 
had  no  issue  save  as  aforesaid,  and  he  believed  it  to  be  true  that  the  said  Robert  Marke 
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left  no  brother  liini  surviving,  and  that  the  respondent  was  his  youngest  sister,  and 
that  the  respondent  as  such  youngest  sister  became,  and  was  at  the  time  of  the  death 
of  tlie  said  Grace  Marke,  and  was  then  the  lieiress  of  the  [20]  said  Robert  Marke, 
according  to  the  custom  of  the  said  manor  ;  and  he  said  that  the  widow  of  the  tenant 
dying  seized  of  customary  hinds,  parcel  of  the  said  manor,  is  his  heir  of  such  hinds 
t"  lier  and  her  heirs  absolutely  ;  and  that  the  said  Grace  Marke  was  tlierefore  at  the 
time  of  the  death  of  the  said  Robert  Marke  his  lieiress,  according  to  the  custom  of 
the  said  manor. 

The  defendant  admitted,  that  the  legal  estate  of  and  in  the  said  premises,  did  by 
tlie  means  thereinbefore  mentioned  become  and  was  vested  in  him  the  defendant  ; 
but  he  denied,  to  the  best  of  his  knowledge  and  belief,  for  the  reasons  thereinbefore 
mentioned,  that  the  same  was  subject  to  the  said  articles  :  He  admitted  that  he  was 
the  lord  of  the  said  manor  of  Taunton  Deane. 

The  defendant  further  admitted,  that  at  and  previous  to  the  respective  times 
when  the  said  customary  premises  were  surrendered  or  assured  to  him  the  defendant 
as  aforesaid,  he  was  aware  of  and  had  notice  of  the  said  articles  of  agreement  and  the 
trusts  thereof,  and  that  the  said  articles  of  agreement  were  deposited  with  the  court 
rolls  of  the  said  manor,  and  that  the  .said  articles  were  referred  to  in  the  said  several 
eight  surrenders  of  the  '26th  of  April,  ITtiO.  He  said,  that  upon  the  occasion  of  the 
said  purchase  of  the  said  premises  in  October,  1820,  the  said  John  Haddon  Turner, 
James  Turner,  and  James  Turner  the  younger,  entered  into  and  executed  a  deed  of 
covenant  with  him  the  defendant,  for  the  title,  peaceable  possession,  and  further 
assurance  of  the  said  close  of  land  in  the  parish  of  CorfTe,  bearing  date  the  1-ith  of 
October,  1820  :  and  that  upon  the  occasion  of  his  purchase  of  other  parts  of  the  said 
lands  and  premises  in  [21]  February,  1824,  it  was  proposed  that  the  said  James 
Turner,  the  father  of  the  said  John  Haddon  Turner,  should  enter  with  the  said  John 
Haddon  Turner  into  a  deed  of  covenant  with  the  defendant  for  the  title  of  the  said 
last-mentioned  premises,  and  that  accordingly  a  deed  of  covenant  was  prepared, 
bearing  date  the  1 7th  of  August,  1824,  from  the  said  John  Haddon  Turner  and  James 
Turner  the  father,  to  the  defendant  for  the  peaceable  enjoyment  of  the  said  premises, 
free  from  all  incumbrances  whatsoever,  except  the  fines,  rents,  heriots,  duties,  suits 
and  services,  in  respect  of  the  said  premises,  and  for  further  assurance  ;  and  that 
the  said  John  Haddon  Turner  executed  the  said  deed,  but  the  said  James  Turner 
refused  to  execute,  and  had  never  executed  the  same  ;  and,  save  as  aforesaid,  he  said 
that  he  did  not  receive  any  bond,  covenant,  or  other  instrument  or  security,  by  way 
of  indemnity  against  any  claim  to  be  made  by  the  respondent  or  any  other  person 
entitled  under  the  said  articles  of  agreement,  or  against  any  other  claim  in  respect  of 
the  .same  premises. 

The  defendant  further  said,  he  believed  that  the  several  persons  through  or  under 
whom  he  claimed  to  be  entitled  to  the  said  customary  premises  had  notice  of  the  said 
articles  of  agreement  at,  and  previous  to  the  time  when  the  premises  were  surrendered, 
or  otherwise  assured  to  them  ;  but  he  submitted  that  he  was  not  a  trustee  of  the 
legal  estate  in  the  premises  upon  the  trusts  of  the  said  articles,  and  that  the  said  pre- 
mises were  not,  according  to  tlie  true  construction  of  the  articles,  upon  the  death  of 
the  survivor  of  the  said  Robert  Marke  and  Grace  Marke,  without  leaving  issue  of  the 
said  marriage  then  living,  to  be  surrendered  [22]  to  the  pei'.son  or  pensons  who  should 
then  be  the  customary  heir  or  heirs  of  the  said  Robert  Marke. 

The  answer  was  replied  to,  and  the  cause  came  on  to  be  heai'd  before  the  Vice- 
('hancellor  on  the  30th  of  June,  1829,  when  a  decree  was  made,  whereby  it  was 
declared  that  the  respondent  was  entitled  to  the  customary  messuages,  lands  and 
])remises,  in  the  pleadings  mentioned  ;  and  it  was  decreed,  that  the  defendant  Thomas 
Southwood  should  grant,  surrender,  or  otherwise  assure  the  said  customary  messuages, 
lands  and  ])remises  to  the  respondent  and  her  heirs  and  assigns,  and  that  it  should 
be  referred  to  the  master  in  rotation  to  settle  a  proper  deed,  or  grant  surrender  or 
assurance  of  the  customary' premises,  in  case  the  parties  differed  about  the  same; 
and  that  the  defendant  Thomas  Southwood  should  admit  the  respondent  to  the 
customary  premises  ;  and  that  it  should  be  referred  to  the  master  to  take  an  account 
of  the  rents  and  profits  of  the  said  customary  premises,  possessed  or  received  by  the 
defendant  Thomas  Southwood,  or  by  any  other  person  or  persons  by  his  order  or 
for  his  use,  since  the  death  of  Grace  Marke,  in  the  pleadings  named;  and  that  the 
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said  Thomas  Southwood  should  pay  to  the  respondent  what  should  be  found  to  be 
due  from  him,  on  taking  such  account,  and  deliver  up  to  the  respondent,  upon  oath, 
the  copies  of  court  roll  and  other  instruments  and  writings  in  his  custody  or  jsower 
relating  to  the  said  customary  premises. 

The  Defendant,  Thomas  Southwood,  died  in  the  month  of  May,  1830,  having, 
on  the  8th  of  October,  1829,  presented  a  petition  to  the  Lord  Chancellor,  praying 
for  a  re-hearing  of  the  cause. 

The  Respondent,  on  the  12th  of  November,  [23]  1S30,  filed  a  bill  of  revivor  and 
supplement  against  the  Appellants,  stating  (among  other  things)  the  proceedings 
in  the  cause,  and  the  death  of  Thomas  Southwood,  and  that  Thomas  Southwood  by 
his  last  will  and  testament,  bearing  date  the  18th  of  May,  182'j,  devised  his  estates, 
and  the  lands  and  hereditaments  in  the  pleadings  of  the  original  cause  mentioned, 
unto  the  Appellants  Ann  Bush  and  Robert  Mattock,  as  therein  mentioned,  and  ap- 
pointed the  Appellant  Robert  Mattock  his  sole  executor  ;  and  that  the  Appellant 
Robert  Mattock  was  under  and  by  virtue  of  the  will  the  lord  of  the  said  manor  ;  and 
that  such  estate  and  interest,  if  any,  as  the  late  Defendant  Thomas  Southwood  had 
in  the  customary  premises  in  question,  was  under  and  by  virtue  of  the  said  will  vested 
in  the  Appellants,  and  that  they,  or  some,  or  one  of  them,  entered  into,  and  were  in 
possession  or  receipt  of  the  rents  and  profits  thereof ;  and  praying  that  the  said  suit 
and  proceedings  therein  might  be  revived  and  put  in  the  same  plight  and  condition 
as  the  same  were  in  at  the  time  when  the  same  became  abated,  and  that  the  Respondent 
might  have  the  benefit  of  the  said  suit  and  proceedings  therein  against  the  Appellants, 
and  that  the  Appellant  Robert  Mattock  might  admit  assets  of  the  late  Defendant 
Thomas  Southwood,  come  to  his  hands,  sufficient  for  the  purposes  of  the  suit  ;  or 
otherwise  that  an  account  might  be  taken  of  the  personal  estate  of  the  late  Defendant 
Thomas  Southwood. 

The  Appellants  put  in  their  answer  to  the  last  mentioned  bill,  and  thereby  ad- 
mitted amongst  other  things  the  death  of  Thomas  Southwood,  and  his  will,  and  that 
he  was  seized  in  fee  simple  of  the  manor  of  Taunton  Deane,  and  that  the  Appellant 
[24]  Robert  Mattock  was  under  and  by  virtue  of  Thomas  Southwood's  will,  lord 
of  the  manor,  and  that  such  estate  and  interest  as  Thomas  Southwood  had  in  the 
premises  in  the  bill  mentioned  was  under  and  by  virtue  of  the  said  will  vested  in  the 
Appellants,  and  that  they  had  entered  into  possession  or  receipt  of  the  rents  and 
profits  of  the  parts  devised  to  them  res])ectively  ;  and  the  Appellant  Robert  Mattock 
admitted  assets  of  the  late  Defendant,  Thomas  Southwood,  for  the  purposes  of 
the  suit. 

The  suit  was  revived  by  an  order,  bearing  date  the  13th  of  December,  1830. 

The  original  cause  came  on  to  be  re-heard  before  the  Lord  Chancellor,  on  the  16th 
day  of  June,  1831  ;  and  the  supplemental  cause  was  heard  at  the  same  time.  On 
the  20th  of  June,  1831,  his  Lordship  pronounced  a  decree  in  both  causes,  whereby 
it  was  ordered  that  the  decree  made  in  the  original  cause,  bearing  date  the  30th  of 
June,  1829,  should  be  affirmed  ;  and  in  the  supplemental  cause  it  was  ordered  and 
decreed  that  the  Appellants  should  grant,  surrender,  or  otherwise  assure  the  customary 
messuages,  lands,  and  premises  in  the  pleadings  mentioned,  to  the  Respondent  and 
her  assigns  ;  and  that  it  should  be  referred  to  the  Master  to  whom  the  original  cause 
stood  referred  to  settle  a  proper  deed,  or  grant,  surrender,  or  assurance  of  the  said 
customary  premises,  in  case  the  parties  dift'ered  about  the  same  ;  and  that  the  Appel- 
lant Robert  Mattock  should  admit  the  Respondent  to  the  said  customary  premises  ; 
and  that  the  said  decree  should  be  carried  on  and  prosecuted,  and  the  accounts  thereby 
directed  should  be  taken  and  carried  on  between  the  then  parties  to  the  supplemental 
suit,  in  like  manner  [25]  as  by  the  said  decree  directed  as  to  the  parties  to  the  original 
suit ;  and  that  what  should  be  found  due  on  taking  the  accounts  thereby  directed 
from  the  said  late  Defendant,  should  be  answered  by  the  said  Ajjpellant  Robert 
Mattock,  the  sole  executor  of  the  said  late  Defendant,  out  of  his  assets,  the  said 
Appellant  Robert  Mattock  by  his  answer  to  the  supplemental  bill  admitting  assets 
sufficient  for  that  purpose  ;  and  that  what  would  be  found  due  from  the  Appellants, 
on  taking  the  said  accounts,  should  be  answered  by  them  personally. 

From  this  decree  the  appeal  was  presented. 

For  the  Appellants,  Sir  W.  Home  and  Mr.  Preston. 

The  ultimate  limitation  in  the  marr':i!?p  articles,  in  default  of  issue  of  the  body 
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of  Robert  Maike,  the  settlor,  on  the  body  of  the  said  Grace  Haddon,  living  at  tin; 
death  of  the  survivor  of  them  the  said  Kobert  Markc  and  Grace  Iladdon,  "  to  the  use 
"  of  the  right  heirs  of  the  said  Robert  Marke  and  settlor,  for  ever,  according  to  the 
"  custom  of  the  manor,"  was  a  reservation  of  the  old  estate  of  the  settlor,  and  revested 
the  estate  in  him,  subject  to  the  previous  limitations,  and  ujion  his  death  the  same 
descended  to  and  vested  in  his  widow  (who  survived  him)  as  his  heir,  according  to 
the  custom  of  the  manor,  and  not,  as  contended  foi-  on  the  part  of  the  Resj)ondent, 
a  limitation  by  purchase  to  an  unknown  and  uncertain  person,  who  by  chance  might 
happen  to  answer  the  character  of  customary  heir  at  the  death  of  the  survivor  of 
tlu^  settlor  and  his  wife.     The  manifest  object  and  intention  of  the  marriage  ai'ticles 
was  confined  to  the  making  a  provision  for  the  wife  of  the  settlor  and  the  children 
of  the  marriage,  the  marriage  [26]  articles   being,   according  to  an  express  recital 
contained  therein,  made  in  consideration  of  the  marriage,  and  of  the  marriage  portion 
or  fortune  of  Grace  Haddon  the  intended  wife.     If  Robert  Marke  had  survived  his 
wife  and  daughter,  he  would  have  been  entitled  t(j  have  called  on  the  trustees  to  re- 
surrender  the  customary  premises  to  him,  the  sole  objects  and  purposes  of  the  trusts 
having  been  spent  and  gone.     It  never  could  have  been  the  intention  of  the  settlor 
to  settle  his  own  estate,  so  that  even  if  his  wife  died  the  day  after  the  marriage,  his 
interest  therein  should  be  reduced  to  a  life  estate  merely  in  favour  of  a  person  un- 
certain and  undefinable  during  his  life,  and  from  whom  no  consideration,  either 
directly  or  indirectly,  moved.     A  provision  for  any  person  or  object  unconnected 
with  the  marriage  is  negatived  by  the  first  trust  in  the  articles,  viz.  the  trust  to  permit 
R<il)ert  Marke,  his  heirs  and  assigns,  to  hold  and  enjoy  the  premises  until  the  mar- 
riage :  it  is  contended  on  the  part  of  the  Respondent,  that  this  case  is  an  exception 
to  the  general  rule  of  construction  in  such  cases,  inasmuch  as  the  trustees  are,  by 
the  terms  of  the  trust,  required  to  do  an  act  after  the  hajipening  of  the  contingency, 
viz.  to  surrender  the  trust  estate  ;  Ijut  it  is  submitted,  that  this  expression  is  mere 
foi'm,  part  of  the  cantilena  of  trusts,  and  did  not  exeluile  the  right  of  the  settlor  to 
his  old  reversion  as  a  reversion. 

If  the  ultimate  limitation  was  not  a  reservation  of  the  old  use,  the  contingency 
upon  which  the  same  was  to  take  eft'ect  ceased  on  the  death  of  Elizabeth  Marke,  the 
only  issue  of  the  marriage  in  1812  ;  and  upon  such  event  the  idtimate  limitation 
vested  in  (iraee  Turner,  the  widow,  and  heir  of  [27]  the  testator,  according  to  the 
custom  of  the  manor.  The  custom  of  the  manor  which  constitutes  the  youngest 
sister  heir  according  to  the  custom,  applies  only  to  a  descent  taking  place  at  the  death 
of  the  owner  ;  and  at  that  time  the  Respondent  was  not  heir,  or  customary  heir. 
The  settlor,  after  the  purposes  of  the  settlement  are  .satisfied,  is  supposed  to  divest 
himself  of  the  dominion  of  his  property  in  favour  of  some  unknown  object,  a  person 
not  in  existence  ;  and  if  his  wife  and  children  should  die  in  his  lifetime,  to  deprive 
himself  of  the  power  of  providing  for  any  future  wife  or  child.  The  cjuestion  then 
aiises.  who  are  the  right  heirs,  and  when  are  they  to  be  ascertained  ?  at  the  death 
of  the  settlor  or  that  of  his  widow  1  An  heir  to  take  by  purchase  should  be  so  at  the 
death  of  the  ancestor.  HoUoway  v.  Holloway ;  *  Long  v.  Blackall.t  It  may  be  said 
that  the  widow  or  daughter  could  not  take  as  heirs,  since  they  are  provided  for  by 
the  settlement.  But  the  widow  takes  only  a  life  estate.  The  persons  destined  to 
take  tinder  the  limitation  of  the  settlement  are,  the  husband,  wife,  and  children. 
The  children  may  be  preferred  to  the  wife  ;  but  there  being  no  children,  why  may 
not  the  wife  take  1  The  heir,  to  take  as  purchaser,  is,  bj'  the  custom,  the  heir  by 
limitation,  is  of  the  old  use.  Thrustout  v.  Cunningham  ;  J  Robinson's  Gavelkind, 
1 17.  All  reversions,  after  particular  estates  created,  ve.st  in  the  grantor.  Co.  Litt. 
1''2.  b.  A  tenant  in  fee  creating  an  estate  tail,  hath  a  reversion.  Tippen's  Case.S  In 
( loodtitle  r.  Pugh.li  it  was  to  the  right  heirs,  the  .son  being  excepted  :  and  Lord 
.Mansfield  was  misled. 

[28]  That  this  is  tlie  case  of  a  copyhold  makes  no  difTerence.  The  old  use  was 
not  taken  out  of  the  settlor,  and  he  required  no  new  admission.  It  was  the  remnant 
of  the  old  estate.     If  the  widow  was  not  entitled  as  the  customary  heir,  the  daughter, 

*  .5  Ves.  399.  t  3  Ves.  480. 

1  2  Black.  104G.  ;  more  fullv  reported  Fearne.  C.  R.  68. 
§  Cited  1  P.  W.  353.  ;  Fearne.  .51.  ||  Fearne,  573. 
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as  heir,  procured  a  conveyance  from  the  trustees,  and  obtained  tlie  legal  estate,  which 
estate  the  Appellant  holds  as  a  purchaser  for  valuable  consideration. 

A  title  adverse  to  that  claimed  by  the  Respondent  having,  by  the  surrender  to 
Elizabeth  Marke  in  1803,  existed  for  twenty-one  years,  at  the  time  when  the  Appel- 
lants' testator  purchased  the  estate  in  question,  and  he  having  so  purchased  for  a 
valuable  and  full  consideration,  the  Respondent  was  barred  of  all  title  to  relief  in 
equity. 

The  copyhold  iatere.st  iu  the  estate  having  been  surrendered  to  the  late  Defendant, 
he  being  lord  of  the  manor  and  seised  of  the  fee,  became  merged  and  extinguished, 
and  cannot  be  revived  at  law,  and  the  directions  of  the  decrees  cannot  be  carried 
into  effect  by  the  Appellants. 

For  the  Respondents,  Sir  Edward  Sugden  and  Mr.  Jacob. 

This  is  not  the  ordinary  case  of  a  limitation  to  the  right  heirs  of  a  settlor.  There 
are  circumstances  which  point  out  that  the  heir  is  to  take  as  a  purchaser.  The  lands 
being  of  copyhold  tenure,  a  surrender  is  made,  a  trust  created,  and  the  trustees  are 
directed  to  convey,  and  the  heir  who  is  pointed  out  by  the  limitation  is  to  pay  for  the 
charges  of  the  conveyance.  How  can  these  provisions  be  made,  consistent  with  the 
supposed  intention,  that  the  limitation  to  the  heirs  of  the  [29]  settlor  was  a  re- 
servation of  the  use  to  himself.  The  case  of  HoUoway  r.  HoUoway  [5  Ves.  399]  is 
different  from  this  in  circumstances  and  principle  ;  and  if  it  were  applicable,  it  is 
answered  by  Miller  r.  Eaton.*  To  suppose  that  the  daugliter,  having  a  life  estate 
by  the  settlement,  should  take  under  tlie  limitation,  is  inconsistent :  so  the  wife — 
having  also,  by  express  limitation,  a  life  estate  under  the  settlement,  although  by 
the  custom  of  the  manor  she  might  be  right  heir — could  not  l>y  her  own  death  come 
into  possession  as  right  heir.     Doe  v.  Frost.t 

Reply. 

The  surrender  and  the  ti'u.st  of  the  whole  estate  was  necessary,  1st,  To  protect 
the  contingent  limitations  ;  '2dly,  Because  the  whole  body  of  the  estate  might  have 
vested  in  the  issue  of  the  marriage,  if  any  had  survived  the  parents.  But  this  was 
the  ultimate  object  of  the  settlement,  and  there  was  no  consideration  for  the  deed, 
nor  any  purpose  of  the  settlement  beyond  these  limitations.  Nor  is  it  the  less  a  result- 
ing use  because  it  might  be  defeated  by  contingencies.  This  is  a  limitation  to  "  right 
heirs,"  the  most  technical  words  which  could  be  used — words  which  have  received 
a  fixed  sense  by  a  settled  rule  of  construction.  If  the  rule  is  to  be  affected  by  any 
inference  of  intention,  that  should  be  made  out  clearly  and  without  doubt.  Doe 
r.  Frost  [3  B.  &  Aid.  546]  was  the  case  of  a  will  of  very  peculiar  provisions,  wholly 
inapplicable  to  this  case,  which  is  that  of  the  owner  of  an  estate  making  a  settlement, 
and  meaning  to  retain  possession  of  the  estate  until  the  contract  comes  into  operation, 
and  to  reserve  what  remains  after  the  purposes  of  the  contract  are  fulfilled.  This 
is' the  [30]  apparent  intention.  There  is  at  least  a  doubt  upon  the  construction, 
and  in  such  case  the  settled  rule  ought  to  prevail. 

In  the  course  of  the  argument  the  Lord  Chancellor  said,  that  the  case  was  fully 
argued  in  the  Court  below,  and  that  he  had  a  long  conference  with  the  Master  of  the 
Roils  upon  the  subject  ;  that  the  efl'ect  of  the  words  "  for  ever  "  were  much  discussed, 
and  were  the  only  words  which  raised  a  doubt  in  his  mind  ;  that  the  Master  of  the 
Rolls  had  mentioned  Doe  v.  Frost,  and  his  argument  in  that  case,  which  was  contrary 
to  liis  judgment  in  this. 

Lord  Wynford,  at  the  conclusion  of  the  argument,  said,  that  he  had  not  formed  any 
decided  opinion  upon  the  question  ;  that  if,  upon  consideration  of  the  authorities, 
he  should  not  feel  satisfied,  the  opinion  of  the  judges  might  be  requisite  ;  and  he 
moved  an  adjournment,  in  which  the  Lord  Chancellor  concurred,  but  said,  that  he 
retained  the  same  opinion  as  upon  the  hearing  in  the  Court  below.     (Sept.  5th.) 

Lord  Brougham. — In  the  case  of  Bush  and  Locke,  which  was  heard  in  the  Court 
of  Chancery,  a  question  was  raised  when  it  came  here,  whether  it  ought  not  to  be 
heard  a  third  time  before  the  judges.  It  appears  from  all  that  passed  in  the  Court 
of  Chancery,  and  also  from  what  passed  here,  that  it  really  was  not  a  case  fit  to  be 
iieard  before  the  judges.     There  was  no  doubt  whatever,  that  there  was  equity  in- 


Cooper.  272.  t  3  B.  &  Aid.  546. 
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volved  in  the  case  ;  it  was  by  no  means  a  pure  question  of  law.  Deciding  the  quest  ion 
of  law  which  was  involved  in  it  might  have  influenced  the  judgment  in  one  [31] 
way  ;  deciding  the  other  way  would  not  have  touched  the  judgment  at  all.  It  was 
agreed  by  the  counsel  on  both  sides  in  the  Court  of  Chancery,  according  to  my  recollec- 
tion, and  according  to  a  note  which  I  have  since  looked  into,  tliat  it  was  not  a  fit  case 
to  be  sent  to  a  court  of  law  ;  and  if  it  was  not  a  fit  case  to  be  sent  to  a  court  of  law, 
your  Lordships  will  not  think  it  a  case  in  which  the  judgment  ought  to  be  delayed 
for  the  opinion  of  the  judges.  But  be  that  as  it  may,  the  point  did  not  appear  to 
me,  in  the  event  of  its  being  hearii  on  the  mere  law  said  to  be  involved  in  tliis  case, 
to  admit  of  any  reasonable  or  fair  doubt.  I  have  carefully  considered  this  case  : 
I  considered  it,  at  the  time  of  the  argument,  and  I  advised  your  Lordships  to  put  off 
deciding  it  in  consequence  of  the  absence  of  my  noble  and  learned  friend  Lord  Wynford. 
It  has  stood  over  one  whole  session,  and  to  the  end  of  this  session,  and  it  is  hardly  fair 
to  the  parties  to  put  it  off  longer.  With  the  great  uncertainty  of  the  attendance, 
from  the  state  of  his  health,  of  my  noble  and  learned  friend,  and  the  improbability 
of  his  being  able  to  attend  next  session,  I  think  I  should  not  discharge  my  duty  if 
I  did  not  advise  your  Lordships  to  affirm  that  decision.  I  do  not  recommend  vour 
Lordships  to  give  any  co.sts  of  the  appeal,  b(T.ause  the  noble  and  learned  Lord  ex- 
pressed doubt  whether  it  was  a  case  for  the  opinion  of  the  judges. 
Judgment  affirmed. 


[32]  ENGLAND. 

COURT  OF  king's  BENCH. 


John  Doe,  on  the  demise  of  John  Birtwhistle, — Plaintiff' (in  Error);  Agnes 
Vardill, — Defendant  (in  Error)  [1834]. 

[Mews'  Dig.  vii.  G04  :  viii.  231,  259,  260.  S.C.  2  CI.  &  F.  571  ;  7  CI.  &  F.  895  ;  West, 
500  ;  4  Jur.  1076  ;  and,  sub  nom.  Doe  d.  Birtichistle  v.  Vardill,  2  Scott,  N.  R. 
828 ;  6  Bing.  N.  C.  385  ;  5  B.  &  C.  438  ;  5  Rul.  Cas.  748.  Discussed  in  Skottowe 
V.  Young,  1871,  L.  R.  11  Eq.  477  ;  In  re  Goodman's  Trusts,  1881,  17  Ch.  D. 
271  ;  and  see/n  re  Andros.  1883,  24  Ch.  D.  638  ;  Escallier  v.  Escallier,  1885, 
10  A.  C.  317  ;  In  re  Grey's  Trusts,  [1892]  3  Ch.  88.  Westlake,  Priv.  Int.  Law, 
3d  ed.  199,  200;  Dicey,  Confl.  of  Laus,  2nd  ed.  505-507.] 

Upon  a  special  verdict  in  an  action  of  ejectment,  the  following  facts  were  found  : 
— William  Birtwhi.stle  being  seised  in  his  demesne  as  of  fee,  of  and  in  one 
undivided  third  part,  of  and  in  the  premises  mentioned  in  the  declaration, 
on  the  12th  of  May,  1819,  died  so  seised  without  leaving  any  issue  of  his 
body.  All  the  brothers  of  the  said  William  BirtwliLstle  had  died  in  his 
lifetime,  and  they  all  died  unmarried,  and  without  issue,  except  Alexander 
one  of  the  brothers  of  the  said  William,  who  married  and  had  issue  in 
the  manner  and  at  the  time  hereinafter  particularly  mentioned.  The 
said  Alexander  Birtwhistle  went  from  England  into  Scotland  in  the  year 
1790,  and  became  and  was  domiciled  there,  and  there  remained  and  dwelt 
so  domiciled  until  the  time  of  his  death  as  hereinafter  mentioned.  One 
Mary  Purdie  was  also  a  person  dwelling  and  remaining  in  Scotland,  domi- 
ciled there  during  the  whole  of  the  period  of  the  time  in  wliich  Alexander 
Birtwhistle  was  so  domiciled  there  as  aforesaid.  Alexander  Birtwhistle 
and  Mary  Purdie  being  so  domiciled  in  Scotland,  the  said  Alexander  Birt- 
whistle did  cohabit  with  the  said  Mary  Purdie,  and  did  lieget  upon 
the  said  Mary  Purdie  (the  plaintiff)  John  Birtwhistle.  wliich  said  John 
Birtwhistle  was  the  only  son  of  the  said  Alexander  Birtwhistle  and  of  the 
said  Mary  Purdie,  and  was  born  in  Scotland  on  the  15th  -May,  1  799.  After 
the  birth  of  the  said  John  Birtwhistle,  that  is  to  say,  on  the  6th  dav  of 
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May,  1805,  the  said  Alexander  Birtwhistle  and  Mary  Purdie  were  married 
in  Scotland,  according  to  the  laws  of  Scotland.  On  the  Gtli  of  February, 
1810,  Alexander  Birtwhistle,  the  father  of  tlie  said  John  Birtwhistle, 
died  in  Scotland,  seised  to  him  and  his  heirs  of  divers  lands  and  tenements 
there  situate,  leaving  tlie  said  John  Birtwhistle  him  surviving,  who,  after 
the  death  of  his  father,  was  duly,  according  to  the  law  of  [33]  Scotland, 
served  heir  to  the  said  lands  and  tenements  of  the  said  Alexander  Birt- 
whistle, and  now  holds  and  enjoys  the  same  in  his  own  right,  he,  the  said 
John  Birtwhistle,  having,  from  the  time  of  his  birth,  hitherto  dwelt  and 
remained  in  Scotland,  and  been  domiciled  there.  If  a  marriage  of  the 
mother  of  a  child  with  the  father  of  such  child  takes  pliice  in  Scotland, 
such  child  born  in  Scotland  before  the  marriage  is  equally  legitimate  by 
the  laws  of  Scotland  with  children  born  after  the  marriage  for  the  purpose 
of  taking  land,  and  every  other  purpose.  After  a  judgment  for  the  de- 
fendant upon  a  writ  of  error  in  Parliament,  the  House  of  Lords  proposed 
the  following  question  to  the  Judges  : — A.  went  from  England  to  Scotland, 
and  resided  and  was  domiciled  there,  and  so  continued  for  many  years 
till  the  time  of  his  death.  A.  cohabited  with  M.,  an  unmarried  woman, 
"  during  the  whole  period  of  his  residence  in  Scotland,  and  had  by  her  a 
"  son  B.  who  was  born  in  Scotland.  Several  years  after  the  birth  of  B. , 
"  who  was  the  only  son,  A.  and  M.  were  married  in  Scotland,  according 
"  to  the  laws  of  that  country.  By  the  laws  of  Scotland,  if  the  marriage 
"  of  the  mother  of  a  child  with  the  father  of  such  child  take  place  in  Scotland, 
"  such  child  born  in  Scotland  before  the  marriage  is  equally  legitimate 
"  with  children  born  after  the  marriage,  for  the  purpose  of  taking  land 
"  and  for  every  other  purpose.  A.  died  seised  of  real  estate  in  England, 
"  and  intestate  ;  is  B.  entitled  to  sucli  property  as  the  heir  of  A.  1 " 

To  this  question  the  Judges  answered  in  the  negative. 

If  any  error  or  deficiency  in  the  statements  of  fact  appears  in  the  special  verdict, 
whether  a  venire  de  novo  may  be  awarded — Quaere. 

This  case  arose  upon  a  bill  filed  in  the  Court  of  Chancery,  in  182.3,  by  Birtwhistle, 
Plaintift',  against  Vardill,  Defendant,  stating  his  title,  that  the  Defendant  had  entered 
upon  the  lands  in  dispute  during  the  infancy  of  the  Plaintifi',  and  received  the  rents 
and  profits  whereby  she  became  liable  to  account  as  Guardian  in  socage,  charging 
.among  other  things,  that  the  ancestor  had  died  indebted  in  various  specialties,  and 
praying  a  receiver,  an  account  of  rents,  etc.,  delivery  of  the  title-deeds,  etc.,  [34]  and 
that  the  personal  estate  might  be  applied  in  payment  of  the  specialty  debts.  Upon  a 
motion  for  the  receiver,  and  delivery  of  the  deeds,  the  Lord  Chancellor  (Eldon)  directed 
an  action  of  ejectment,  to  be  brought  in  the  Court  of  King's  Bench,  and  pressed  upon 
the  parties  the  necessity,  in  a  case  of  such  importance  to  the  settlement  of  the  law, 
that  a  special  verdict  should  be  taken,  intimating  a  decisive  purpose  upon  application 
by  either  of  the  parties,  to  direct  a  new  trial  if  they  came  back  to  the  Court  of  Chancery 
with  a  common  verdict.  Accordingly,  the  action  was  brought  by  the  Plaintiff'  against 
the  Defendant  in  error,  and  a  special  verdict  taken. 

The  case  upon  this  special  verdict  was  argued  before  the  Court  of  King's  Bench 
in  1826,  when  judgment  was  given  for  the  Defendant.  A  writ  of  error  was  then 
brought  in  Parliament,  and.  the  Judges  attending  upon  summons,  the  case  was  argued 
by  Brougham  and  Dr.  Lushington  for  the  Plaintiff  in  error,  and  by  the  Attorney- 
General  and  Courtenay  for  the  Defendant  in  error. 

For  the  Plaintiff  in  error  the  reasons  and  argument  were  as  follows  : — 

The  substantial  question  in  issue  is,  whether  the  lessor  of  the  Plaintiff  is,  or  is  not, 
entitled  to  the  character  and  status  of  heir  of  his  father,  to  the  effect  of  inheriting 
a  real  estate,  situate  in  England,  as  being,  or  not  being,  the  lawful  son  of  his  said  father. 

The  les.sor  of  the  Plaintiff'  having  been  ]irocreated  and  born  in  Scotland,  the 
marriage  of  his  parents  having  taken  place  there,  and  his  father  having  been  domi- 
ciled in  Scotland,  at  the  time  of  the  memorialist's  birth,  at  the  marriage,'and  at  his 
own  death,  the  question  necessary  tor  determining  [35]  whether  he  is,  or  is  not, 
the  heir  of  his  father,  is,  whether  he  was,  or  was  not,  at  the  death  of  his  father,  a 
son  born  to  him  ex  justis  nuptiis,  in  that  country. 

1208 


BIRTAVHISTLE  V.  VART)ILL  [1834]  IX  BLIGH  N.  S. 

By  the  law  cif  Scotland,  as  full}'  sottlod  for  centuries,  there  is  no  doubt  that  the 
lessor  of  the  I'laiutiff  is  a  lawful  son  of  his  fatlier,  jjrocreated  and  born  ex  jiistis  n  iijiiiis. 
This  doctrine  of  the  law  of  Scotland,  which  is  found  in  the  verdict  and  can  be 
established  b}-  abundant  authority,  depends  on  the  principle  of  legitimation  per  subse- 
quens  matrimonium.  But  this  circum.stance  in  no  respect  alters  or  afi'ect.s  tlie  question, 
as  to  the  lessor  of  the  Plaintiff's  lawful  status,  as  a  man  born  in  Scotland,  the  son  of 
parents  domiciled  there.  When  the  fact  of  the  marriage  of  the  parents  is  ascertained, 
the  law  takes  no  cognisance  of  the  circumstance  of  a  child  having  been  born  before 
or  after  the  marriage,  except  in  the  single  case  of  a  legal  impediment  to  their  marriage 
having  existed  at  the  date  of  the  procreation,  so  that  they  could  n<it  legally  have  been 
then  married.  The  rule  and  principle  of  the  law  is  thus  laid  down  by  the  leading 
authority  : — "  The  sulisequent  marriage  by  wliich  this  sort  of  legitimation  is  effected, 
'■  is,  by  a  fiction  of  the  law,  considered  to  have  been  contracted  when  the  child  legiti- 
"  mated  was  begotten  ;  ;ind  consequently  no  children  can  be  thus  legitimated,  but 
"  those  who  are  procreated  of  a  mother,  whom  the  father  at  the  time  of  the  procreation 
might  have  lawfully  married."  The  excepition  here  stated  manifestly  confirms  tlie 
rule  as  in  other  eases.  And  the  princijjle  is  not,  that  the  children  are  to  be  held 
legitimated  by  a  positive  law,  although  still  taken  [36]  and  held  as  jDersons  not  born 
in  lawful  wedlock  ;  but  that  they  are  truly,  and  to  all  intents  and  purposes,  persons 
born  in  lawful  wedlock.  By  tlie  law  of  Scotland,  it  is  consent  that  makes  marriage. 
The  ceremonies  prescribed  and  observed  are  but  matter  of  order,  and  these,  as  well 
as  any  irregular,  though  eft'ectual,  declaration  of  marriage,  do  not  constitute  the 
marriage,  but  are  merely  the  evidence  of  the  consent  by  which  it  is  constituted  and 
may  be  proved.  Building  on  this  principle,  the  law  which  admits  the  legitimacy  of 
children  born  before  the  celebration  of  marriage,  holds,  that,  by  the  procreation 
of  the  child,  and  the  subsequent  celebration  of  marriage  taken  together,  there  is 
evidence  juris  el  de  jure,  which  cannot  be  contradicted,  that,  at  the  moment  of  pro- 
creation, there  was  a  mutual  consent  to  marriage,  whereby  it  was  then  constituted. 
Tlie  law  of  Scotland  is  matter  of  fact  in  the  jn-esent  case,  and  the  fact  ascertained 
is.  that  the  lessor  of  the  Plaintiff  was  and  is  the  legitimate  son  of  his  fatlier  ;  that 
he  was  procreated,  and  born  ex  justis  nuptiis  ;  that  he  is  entitled  to  all  the  rights 
of  lawful  children,  and  is  in  that  character  entitled  to  succeed  to  real  estate  as  his 
father's  heir.  And  he  is  accordingly  fully  invested  with  the  character  of  heir  by  service, 
under  the  forms  of  the  law  of  Scotland,  which,  it  is  apprehended,  ought  alone  to 
decide  the  point  that  he  is,  as  matter  of  fact,  the  lawful  heir  of  his  father. 

Every  quwstio  status,  where  the  estate,  or  matter  of  right,  exists  in  one  country, 
and  the  facts  which  give  the  status  have  taken  place  in  jinother  country,  is  a  question 
of  international  law,  and  does  not  depend  on  the  municipal  rules  of  the  country  in 
[37]  which  the  point  of  right  is  to  be  tried.  There  are  exceptions  from  this  rule, 
where  the  matter  of  status  is  repugnant  to  the  fundamental  laws  and  government 
of  the  country,  such  as  the  cases  of  personal  slavery.  But  tlie  rule  itself  cannot  be 
disputed. 

Every  question  as  to  the  legitimacy  of  an  individuars  birth,  whether  it  be  ex- 
pressed in  general  terms  of  his  being  the  lawful  son  of  his  father,  or  a  bastard,  or 
of  his  being  born  ex  justis  nuptiis  or  not,  is  a  qua'stio  status  ;  and  in  applying  the  prin- 
ciples of  international  law  to  that  question,  it  must  be  determined  by  the  law  of  the 
place  of  his  birth,  of  the  marriage  of  his  parents,  and  of  the  domicile  of  his  parents. 

Doubtful  cases  may  be  conceived,  where  there  is  a  diff'erence  as  to  the  jilace  of 
the  birth,  and  of  the  marriage,  and  of  the  domicile.  But  where  all  the  three  coincide, 
as  in  this  case,  no  such  doubts  can  arise. 

The  principle  appears  to  be  clear,  and  is  sanctioned  by  every  authnrity  in  the  law. 
It  was  expressly  recognised  in  the  two  cases  of  Shedden  against  Patrick  [1  Macq.  535], 
determined  in  this  house,  3d  March,  1808,  and  the  Earl  of  Strathmore  against  Bowes, 
still  more  lately  determined  by  the  same  high  authority,  as  well  as  in  the  case  of  Gordon 
against  Gordon,  in  the  Court  of  Chancery.* 

Although  it  is  an  undoubted  rule  of  the  law  of  nations  that  the  lex  loci  rei  sitae 
regulates  the  succession  to  real  estate,  yet,  when  tlie  quality  or  fact  which  by  that 
law  determines  the  right  of  succession,  resolves  into  a  qucestio  status,  or  in  jjarticular 


*  3  Swan.  -lOU. 
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a  question  of  legitimacy,  the  courts  of  [38]  tlie  country  where  tlie  real  estate  is  situate 
are  bound  to  assume  the  status  of  the  individual  as  matter  of  fact,  upon  such  evidence 
of  the  law  of  the  country  where  the  birth,  marriage,  and  domicile  existed,  as  would 
be  sufticient  to  establish  the  same  status  in  any  other  question. 

The  Plaintiff  can  by  no  means  admit  that  the  established  rule  as  to  succession 
in  real  estate,  which  is  not  peculiar  to  the  law  of  England,  but  is  only  a  branch  of 
the  law  of  nations,  acknowledged  by  the  English  Courts,  has  any  effect  to  decide  the 
present  question.  That  law  must  unquestionably  determine  thus  far,  that  the  person 
entitled  to  the  character  of  heir,  and  .so  to  take  real  estate,  situate  in  England,  must 
be  the  legitimate  son  of  his  father,  and  not  a  bastard.  But  the  question,  whether 
an  individual  is  the  legitimate  son  of  his  father  or  a  bastard,  is  not  a  question  as  to 
the  succession  to  real  estate,  but  a  question  regarding  the  personal  status  and  condition 
of  the  party.  The  right  of  succession  given  by  the  law  of  England,  and  limited  by 
it  to  persons  born  ex  justis  nuptiis,  is  only  consequential  upon  that  status,  which 
regulates  many  other  rights  both  in  England  and  elsewhere,  having  no  connection 
with  real  estate.  And  it  would  be  a  singular  result,  if  the  same  Court  in  England 
could,  on  the  same  day,  pronounce  judgment  in  favour  of  an  individual  making  a 
claim  solely  on  the  ground  of  his  being  the  lawful-born  son  of  his  father,  and  also  give 
judgment  against  him  in  another  claim  as  being  a  bastard. 

The  status  of  legitimacy  or  bastardy,  once  established  in  the  proper  jurisdiction, 
follows  the  individual  into  any  country  ;  it  cannot,  on  correct  principles,  be  varying 
and  fluctuating,  but  must  be  [39]  fixed  and  certain,  wherever  the  matter  of  right 
depends  on  legitimacy  or  bastardy,  as  matter  of  fact ;  and  though  the  case  of  Shedden 
is  the  converse  of  the  present  case,  the  judgment  in  it  necessarily  proceeds  on  this 
fundamental  principle. 

The  statute  of  Merton  *  is  not  repugnant  to  the  claim  of  succession,  made  by  the 
lessor  of  the  Plaintiff,  and  at  any  rate  presents  no  obstacle  to  the  plea  in  law  maintained 
by  him. 

The  title  of  that  statute  is,  "  He  is  a  bastard  that  is  born  before  the  marriage  of  his 
"  parents."  This  title,  which  has  been  referred  to,  as  decisive  of  the  present  question, 
seems,  with  the  utmost  deference,  rather  to  shew  that  the  statute  cannot  have  deter- 
mined it.  For,  although  there  is  reference  in  the  body  of  the  act  to  the  right  of  in- 
heriting, as  all  enactments  of  the  legislature,  and  all  discussions  in  courts  of  law,  must 
have  reference  to  some  beneficial  rights,  it  appears  from  the  title,  that  the  statute  had 
relation  simply  to  the  question  of  personal  status.  It  does  not  lay  down  a  limiting 
technical  rule,  governing  real  estate  in  England,  and  nothing  else.  Its  object  is  to 
define  who  shall  be  considered  a  bastard  under  the  law  of  England.  And  it  fixes  that 
personal  status,  by  refusing  to  alter  the  law  previously  established,  by  which  all  persons, 
born  before  the  marriage  of  their  parents,  were  held  to  be  bastards. 

But,  though  the  statute  determined  the  personal  status  of  persons  so  situated, 
it  did  and  could  only  relate  to  persons  who  were  so  situated  under  the  law  of  England,  i 
As  to  them,  it  determined  the  status  absolutely,  and,  what  is  accordingly  material  | 
in  the  present  argument,  it  so  determined  it  as  to  [40]  them,  not  only  to  all  effects 
whatsoever,  under  the  law  and  within  the  territory  of  England,  but  to  all  effects 
whatsoever  in  every  other  country  where  the  international  law  is  recognised.  And 
so,  according  to  the  case  of  Shedden,  no  person,  who  is  a  bastard  in  England,  under  the 
statute  of  Merton,  could  succeed  to  real  estates  in  Scotland,  notwithstanding  that, 
by  the  law  of  that  country,  if  the  same  facts  had  taken  place  there,  he  would  have 
been  deemed  the  lawful  son  of  his  father.  The  principle  of  the  lex  loci  rei  sites  is 
as  powerful  in  the  one  case  as  in  the  other.  The  rule  of  succession  to  real  estate  in 
Scotland  is  fixed  by  as  determinate  rules  as  in  England.  The  eldest  son,  born  ex 
justis  nuptiis,  is  the  heir  of  his  father,  and  no  other.  And  that  law  must  govern 
in  the  succession  to  real  estate.  But  then  the  courts  of  that  country  are  bound,  in 
ord(?r  to  see  who  is  the  lawful  son  of  the  deceased,  to  look  to  the  place  of  the  birth,  the 
n^arriage,  and  the  domicile,  and  to  settle  the  question  of  status  by  the  law  of  that  place. 
The  statute  of  Merton,  therefore,  operates  no  more  in  the  one  case,  than  the  law 
of  Scotland  operates  in  the  other.  It  determines  who  shall  be  a  bastard,  under  the 
law  of  England.     It  does  not  determine  that  a  person  not  born  under  the  law  of  Eng- 

*  20  Henry  III.  c.  9. 
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land  sIkiII  have  no  status  under  that  law,  or  shall  have  his  status  detenniued  hy  a  law 
which  is  foreign  to  the  circumstances  of  his  nativity.  There  is  nothing  in  the  statute 
which  (ieterniines  that,  in  this  point  of  personal  stiitus,  the  law  of  England,  in  the 
very  case  of  collision,  most  frequent  in  all  countries,  that  of  succession  to  real  estate, 
is  to  reject  the  princijiles  of  international  law,  and  hold  hy  its  own  technical  rule 
as  to  personal  legitimacy  [41]  or  bastardy.  The  Plaintitl'  does  not  find  this  in  tlie 
statute,  and  it  seems  to  him  to  leave  the  que.s'-ion  precisely  where  it  would  have  been 
if  the  proposal  had  never  been  made  to  alter  the  law  as  to  persons  born  before  marriage, 
and  if  the  act  did  not  stand  in  the  statute  book  at  all.  It  woulil  have  been  true,  on 
that  su])position,  as  it  is  now,  that  persons  born  in  England  before  the  marriage  of 
their  parents  are,  by  the  law  of  England,  bastards,  and  cannot  iniierit.  But  it  would 
still  have  been  true,  that  persons  born  in  Scotland,  of  domiciled  Scotch  parents,  who 
are,  by  the  law  of  Scotland,  lawful  children  of  their  father,  are  not  aft'ected  by  that 
law,  and  ought  to  be  taken  as  lawful  children  in  England,  upon  evidence  of  the  fact 
of  their  legitimacy  so  established. 

The  statute  bears,  "  He  is  a  bastard  that  is  born  before  the  marriage  of  his  parents." 
And,  it  is  asked,  does  not  this  determine  who  is  entitled  to  the  character  of  heir,  in 
real  estate,  in  England  I  Another  statute  has,  by  its  enactments,  substantially 
declared,  that  "  he  is  a  bastard  whose  parents  have  not  been  married  in  the  church, 
"  or  by  special  licence,  etc.  She  shall  be  deemed  the  lawful  wife  or  widow  of  a  man 
■'  who  has  been  so  married,  etc. "  But,  though  tlie  character  of  bastardy  is  thus  fixed 
by  the  non-existence  of  certain  declared  forms,  and  the  widow's  rights  are  determined 
by  the  same  rule,  it  will  not  assuredly  be  maintained  that  the  law  of  England,  even 
in  a  question  of  real  estate,  will  not  acknowledge  the  rights  of  an  individual  born 
of  a  marriage  lawfully  celebrated  in  Scotland,  or  that  a  woman  would  be  defeated 
of  her  dower  upon  the  same  ground.  Yet  the  form  of  expression,  in  announcing 
the  law  of  England  [42]  on  the  question  of  status,  may  be  put  in  the  very  same 
words  in  these  cases  and  in  the  present  case. 

The  ground  upon  which  a  marriage,  constituted  in  Scotland,  is  acknowledged 
at  all  in  the  English  law,  as  giving  rights  of  legitimacy  and  inheritance,  should  be 
kept  in  view.  Marriage  is  a  contract  ;  and  the  con.stitution  of  contracts  is  regulated 
liy  the  law  of  the  place  where  they  are  entered  into.  The  law  of  England  acknow- 
ledges this  principle.  This  must  be  the  answer  : — But  why  does  the  law  of  England 
so  bend  to  the  law  of  another  country,  while  its  own  law  of  marriage  and  inheritance 
is  directly  opposed  to  it,  and  the  lex  loci  rei  sitce  still  rules  'I  There  seems  to  be  no 
reason  but  this, — that,  the  contract  being  lawfully  constituted,  all  the  consequences 
which  flow  from  its  constitution,  according  to  its  nature,  in  the  foreign  country, 
must  be  admitted  to  it  in  England  ;  and,  therefore,  the  status  of  the  children  born 
must  be  determined  accordingly.  The  marriage  of  the  parents  in  Scotland  is  ad- 
mitted to  give  legitimacy,  although  contrary  to  tlie  law  of  England.  But  the  marriage 
by  the  law  of  Scotland  was  constituted,  not  by  the  ceremony,  nor  at  the  date  of  it, 
but  at  the  date  of  the  procreation  of  the  child, — that  is,  the  marriage  which  gives  the 
legitimacy  under  the  law  of  Scotland.  If  it  is  to  be  taken  at  all,  it  must  be  taken  as 
it  is,  and  the  legitimacy  of  the  lessor  of  the  Plaintiff"  follows  inevitably,  on  the  principle 
admitted. 

The  Plaintiff's  argument  is  not,  that,  in  every  particular,  the  consequences  of 
a  contract  are  to  be  determined  by  the  law  of  the  place  where  it  was  entered  into. 
What  he  contends  is,  that,  in  the  sufficiency  of  the  contract,  by  its  own  nature,  to 
[43]  ]iroduce  the  status  of  legitimacy,  it  necessarily  must  be  conclusive,  if  the  mar- 
riage it.self  is  to  be  at  all  recognised  as  giving  legitimacy,  though  the  .same  things  done 
in  England  would  not  give  it.  And  he  may  thus  meet  directly  the  title  of  the  statute 
of  Merton — "  He  is  a  bastard  that  is  born  before  the  marriage  of  his  parents,"  by 
stating,  that  the  courts  are  here  bound  to  hold  in  principle,  and  as  matter  of  fact, 
that  the  lessor  of  the  Plaintiff"  was  not  born  before  the  marriage  of  his  parents,  in  the 
legal  sense  of  the  term  ;  for,  thf)Ugh  it  is  true  that  lie  was  born  before  the  ceremony 
of  marriage  was  performed,  lie  is,  by  the  law  of  Scotland,  a  legitimate  son  of  his  father 
in  Scotland,  and  confessedly  in  England  .also,  in  all  other  questions,  solely  on  the 
principle  that  the  present  consent,  which  constitutes  marriage,  draws  li.ick  to  the 
date  of  his  procreation,  and  that,  consequently,  his  birth  was  after  the  constitution 
of  that  marriage. 
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The  argument  of  the  Respondent  resting  on  the  principk'.  that  tliis  is  a  question 
of  succession  to  real  estate,  and  that,  therefore,  the  law  of  England  must  govern, 
amounts  in  effect  to  a  change  of  the  issue  between  the  parties.  The  subject  matter 
in  dispute  is  indeed  the  right  of  succession  to  a  real  estate.  And  in  order  to  establish 
his  claim  to  it  in  the  law  of  England,  "  the  lessor  of  the  Plaintiff  must  shew  that  he 
"  is  the  lawful  son  of  his  father."  But  the  issue  really  joined  between  the  parties 
becomes  this  :  whether  he  is  legitimate,  or  a  bastard  ;  and  the  solution  of  this  question 
must  depend  on  the  law  of  .Scotland.  It  is  impossible  to  explain  either  the  case  of 
Shedden  i:  Patrick,  or  of  Lord  Strathmore  v.  Bowes,  on  any  other  principle. 

[44]  F'or  the  Defendant  in  error,  tlie  argument  was  in  substance  the  same  as 
in  the  Court  below.* 

The  following  are  the  authorities  upon  the  questions  raised  : — 

Cases  of  marriage,  legitimacy,  and  capacity  to  inherit :  Monro  v.  Ross,  or  Saunders, 
G  Bh.  N.  S.  4G8.  ;  Shedden  r.  Patrick,  see  G  Bli.  487.  ;  Strathmore  Peerage  Case, 
D.  P.  1821,  mss.  ;  Dalrymple  r.  Dalrymple,  2  Haggard,  58.  ;  M'Adam's  Case,  1  Dow. 
148. ;  and  Bli.  mss.  notes  : — Cases  of  Divorce,  Lolley's  Case,  Russ.  and  Ryan,  C.  C. 
237.;  Tovey  v.  Lindsay,  1  Dow,  117.  :  Case  of  Dower:  Ilderton  v.  Ilderton,  2  U. 
Blac.  145  :  Cases  of  Foreign  laws  apphed  to  other  contracts — Feaubert  r.  Turst,  Prec. 
in  Ch.,  207.  ;  Freemoult  r.  Dedire,  1  P.  W.  429.  ;  Alves  v.  Hodgson,  7  T.  R.  241.  ; 
Male  V.  Roberts,  3  Esp.  1G3. ;  Inglis  v.  Usherwood,  1  East,  515.;  Clegg  v.  Levy,  3 
Camp.  1G6.  ;  Millar  v.  Heinrick,  4  Camp.  155.  ;  Inglis  v.  Bouthngk,  3  East,  381.  ; 
Innes  v.  Dunlop,  8  T.  R.  595.  ;  Holman  v.  Johnson,  Cowper,  341.  : — Cases  under 
bankrupt  laws— Sill  v.  Worswick,  1  H.  Blac.  665.;  Potter  v.  Brown,  5  East,  124.; 
Hunter  v.  Potts,  4  T.  R.  182.  ;  Burrows  v.  Jemino,  2  Stra.  732.  ;  2  Eq.  Abr.  476. 
Mose.  1.  :  Cases  of  intestacy — Pottinger  v.  Wightman,  3  Meriv.  G7.  ;  Gordon  r. 
Gordon.  3  Swan.  400.  ;  Somerville  r.  Somerville,  5  Ves.  750.  ;  Brodie  i:  Barry, 
2  V.  and  B.  127.  ;  Ryan  r.  Ryan,  2  Phill.  332. 

General  Authorities,  Co.  Litt.  76.  a.  ;  Hertins  Heineccius,  Huber.  de  Conflic. 
leg.  Vol.  2.  p.  24.  Balfour's  Pract.  239.  s.  9.— Craig.  B.  II.  dieg.  13.  16.— Bankton 
B.  tit.  5.  s.  54.-Erskine  B.  s.  52.— Nov.  19.  89.— Pothier.  Trait,  du  Marr.  pt.  5.  c.  2. 
art.  2.  sec.  4,  5.  As  to  modes  of  legitimation — J.  Voet.  25.  7.  4.  :  Huber.  Vol.  1. 
p.  31.  ;  [45]  Vinnius,  78.  b.  As  to  the  personal  status  of  slavery,  Somerset's  case, 
Harg.  juri.sc.  Exerc.  6.  and  Lofi't.  1.  ;  where  the  law  of  an  English  colony  was  rejected. 
The  Stat,  of  Merton  declaratory  of  the  law,  Co.  2.  Inst.  97.  citing  Glanville,  B.  7. 
c.  15.  ;  Bracton,  c.  5.  fo.  416.  ;  Fleta,  L.  6.  c.  38.  ;  Fortesc.  c.  11.  39.  Ass.  pi.  20. 
Selden  Diss,  ad  Flet.  c.  9.  s.  2.  Reasons  against  admission  of  foreign  law  : — J.  Voet. 
B.  38.  tit.  Bi  gressio  de  Feudis,  s.  80.  et  seq.  on  the  question  how  far  the  law  as  to 
personal  status  is  controlled  by  the  law  of  Feuds,  as  to  the  capacity  to  inherit.! 

The  Judges  upon  summons  attended  the  House  upon  the  argument,  at  the  con- 
chision  of  which  a  question  was  put  to  them.  On  the  10th  of  June,  1830,  the  Lord 
Chief  Baron,  (Sir  W.  Alexander,)  delivered  the  opinion  of  the  Judges  as  follows  : — 

In  this  case  the  Judges  have  agreed  upon  the  answer  which  is  to  be  given  to  the 
question  put  to  them  by  your  Lordships. 

It  appears  to  us  that  whenever  a  question  of  this  nature  arises  in  an  English  court 
of  justice,  there  are  two  points  to  which  tlic  attention  of  the  Judge  must  be  directed, 
separately  and  in  succession  to  each  other. 

Tlie  first  in  order  regards  the  status  or  condition  of  the  claimant.  'Jhe  second 
is,  what  rules  of  inheritance  the  law  of  the  country,  where  the  property  is  situatetl 
and  the  tribunal  sits,  has  impressed  upon  the  land  the  subject  of  tlie  claim  ? 

As  to  the  first  of  these  questions,  I  believe,  I  express  the  oj)inion  of  the  Judges, 
when  I  say  in  the  well-considered  language  of  Lord  Stowell,  in  the  case  of  Dalrymple 
r.  Dalrymple,  "  The  cause  [46]  being  entertained  in  an  English  couit,  must  l)e 
"  adjudicated  according  to  the  principle  of  the  English  law  applicable  to  such  a  case  ; 
but  the  only  principle  applicable  to  such  a  case  by  the  law  of  England,  is,  that  the 
"  status  or  condition  of  the  claimant  must  be  tried  by  reference  to  the  law  of  the 
"  country  where  the  status  originated  :  having  furnished  this  principle,  the  law  of 
"  England  withdraws  altogether,  and  leaves  the  question  of  status  in  the  case  put 
■■  to  the  law  of  Scotland.'     Such  is  the  sentiment  of  that  great  Judge,  and  such  is  his 


*  See  5  B.  and  C.  t  See  note  A.  at  the  end  of  the  case. 
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language,  varied  only  so  far  as  to  apply  to  a  question  of  legitiiiiaey  vvliat  was  said 
(if  a  question  respecting  the  validity  of  marriage. 

When  the  question  of  personal  status  has  been  settled  upon  these  i)rin(ipl('s,  wiicn 
it  has  been  ascertained  what  the  claiuiaut's  chaiacter  and  situation  aie,  it  becomes 
tiien  necessarv  to  inquire  \vliat  are  the  rules  and  nuixims  of  inheritance  whicji  the 
law  of  that  country  where  the  inheritance  is  placed,  and  whcisc  tribunals  are  to 
decide  upon  it,  has  stamped  and  impressed  upon  the  land  in  debate. 

In  order  the  more  distinctly  to  explain  what  is  meant,  I  will  sujijiose  a  ease  in  many 
circumstances  resembling  the  present.  In  addition  to  tlie  circumstances  stated  in 
the  question,  let  it  be  further  supposed  that  the  father  and  mother  of  the  claimant 
had,  after  their  marriage,  one  or  more  sons  born  to  them.  Suppose  then  the  present 
claim  to  be  made.  The  first  inquiry  having  been  satisfied,  and  it  being  upon  that 
inquiry  perfectly  a.seertained  that  the  claimant  is  the  eldest  legitimate  son  of  his 
deceased  parent  for  the  purpose  of  taking  land,  and  for  every  other  purpose,  by  the 
law  of  Scot-[47]-land,  it  will  next  be  requisite  to  inquire  what  are  the  rules  and 
maxims  of  inheritance  which  the  law  of  England  has  impressed  upon  that  land  which 
is  the  subject  of  the  claim.  Let  it  further  be  supposed,  that  upon  this  inquiry  it  shall 
turn  out  that  the  land  claimed  is  of  that  description  which  is  called  Borougli  English. 
Tliis  being  proved,  we  think  it  clear  that  the  claimant's  legitimacy  by  the  law  of  Scot- 
land, his  right  to  inlierit  by  that  law,  will  give  the  claimant  no  right  whatever  to  the 
land  in  England  held  in  Borough  English. 

The  comity  between  nations  is  conclusive  to  give  to  the  claimant  the  character 
of  the  eldest  legitimate  son  of  his  father,  and  to  give  him  all  tlie  rights  which  are 
necessarily  consequent  upon  that  character  :  but  what  these  rights  are  respecting 
English  land  must  be  left  to  the  law  of  England,  and  the  comity  is  totally  ineffectual 
to  alter,  in  the  slightest  degree,  the  rules  of  inheritance  and  descent  which  the  law 
of  England  has  attached  to  this  English  land.  It  would,  unquestionably,  descend 
u]ion  the  youngest  son.  I  am  anxious  to  mark  clearly  the  distinction  which  I  have 
pointed  out,  because  it  is  upon  that  distinction  that  our  opinion  turns.  I  will,  there- 
foi-e.  illustrate  it  by  another  example. 

Take  the  case  of  Ilderton  v.  Ilderton  (2  H.  Blac.  145.) ;  that  is  the  case  of  a  claim 
to  dower  by  a  foreign  wndow  :  whether  she  is  a  widow  or  not,  that  is,  whether  she  was 
the  lawful  wife  of  the  man  who  was,  during  the  coverture,  seised  of  the  land,  is  a 
question  which  the  law  of  England  permits,  upon  a  claim  to  English  land,  to  be  deter- 
mined by  the  foreign  law,  the  law  of  the  country  where  the  contract  of  marriage 
was  made  :  there  [48]  the  comity  stops.  When  her  character  of  widow  shall  have 
been  fixed  according  to  these  foreign  rules,  the  law  of  England  comes  into  action, 
and,  proceeding  inexorably  by  its  own  provisions  and  regulations,  decides  what  are 
the  interests  in  the  English  land  which  her  character  of  widow  has  conferred  upon 
her.  It  inquires  what  are  the  rules  which  attach  upon  the  particular  land  in  favour 
of  a  widow.  If,  upon  that  inquiry,  it  appears  that  the  land  is  subject  to  the  common 
law,  it  will  give  her  a  third  ;  if  it  appears  to  be  gavel-kind,  one  half,  while  she  remains 
casta  el  sola.  If  the  land  be  customary  land  of  any  manor,  the  custom  must  be  looked 
into  ;  and  she  can  have  only  what  that  custom  shall  bestow,  however  strange  and 
capricious  that  custom  may  be. 

The  distinction  to  which  I  am  directing  your  Lordships'  attention  is  very  familiar 
to  foreign  jurists,  and  is  noticed  by  them  as  the  difference  between  real  and  personal 
.status  :  the  last  being  those  which  respect  the  person,  and  follow  it  every  where ; 
the  first  being  those  which  are  connected  with  the  land,  and  adhere  to  it,  and  are  as 
immovable  as  the  subject  to  which  they  are  applied. 

My  Lords,  it  appears  to  us,  that  the  answer  to  the  question  which  your  Lordships 
have  put  must  be  founded  upon  this  distinction  ; — while  we  assume  that  B.  is  the 
eldest  legitimate  son  of  his  father,  in  England  as  well  as  in  Scotland,  we  think  that 
we  have  also  to  consider  whether  that  status,  that  character,  entitles  him  to  the  land 
in  dispute  as  the  heir  of  that  father  ;  and  we  think  that  this  question,  inasmuch  as 
it  regards  real  property  situated  in  England,  must  be  decided  according  to  those  rules 
which  govern  the  descent  of  real  pro-[49]-perty  in  that  country,  without  the  least 
regard  to  the  rules  which  govern  the  descent  of  real  property  in  Scotland. 

We  have  therefore  considered,  whether,  by  the  law  of  England,  a  man  is  the  heir 
of  English  land,  merely  because  he  is  the  eldest  legitimate  son  of  his  father.     We  are 
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of  opinion  that  these  circumstances  are  not  sufficient  of  themselves,  but  that  we  must 
look  further,  and  ascertain  whether  he  was  born  within  tiie  state  of  lawful  matrimony  ; 
because,  by  the  law  of  England,  that  circumstance  is  essential  to  heirship;  and  that 
thiti  is  a  rule  not  of  a  personal  nature,  but  of  that  class  which,  if  I  may  use  the  expression, 
is  sown  in  the  land,  springs  out  of  it,  and  cannot,  according  to  the  law  of  England, 
be  abrogated  or  destroyed  by  any  foreign  rule  or  law  whatsoever.  It  is  this  circum- 
stance, which,  in  my  judgment,  dictates  the  answer  we  must  give  to  your  Lordships' 
question,  viz.  that  in  selecting  the  heir  for  English  inheritance,  we  must  inquire  only 
who  is  that  heir  by  the  local  law.  It  has  appeared  to  us  tliat  the  vice  of  the  Apjiellant's 
argument  consists  in  treating  the  ([uestion  of  who  shall  be  heir  to  English  land  as 
a  question  of  personal  status.  So  it  is,  no  doubt,  up  to  a  certain  point,  but  beyond 
that  point  it  becomes  a  question  to  be  decided  entirely  by  the  local  rules  relating  to 
real  property  in  the  realm  of  England. 

That  the  rule  of  the  English  law  is  what  I  have  represented,  can  hardly  require 
proof.  If  the  argument  from  the  comity  of  nations  be  shaken  of!',  no  man  will  doubt 
that  a  person  legitimated  per  suhseguens  matrimoniuvi  is  not  the  heir  of  English  land. 
What  my  Lord  Coke  says,  in  page  7.  of  the  first  Institute,  affords  the  rule  : — "  Hceres, 
in  [50]  the  legal  understanding  of  the  common  law,  implyeth  that  he  is  ex  justis 
"  nuptiis  procreatus,  for  Hoeres  letjitimus  est  quem  iiAiptice  demonstrant."  Perhap.s 
my  Lord  Coke's  expiression  would  have  been  more  precise  and  accurate,  if,  instead 
of  saying  "  ex  justis  nuptiis  procreatus,"  he  had  said  "  ex  justis  ■nuptiis  natus."  But 
this  is  what  is  meant,  as  all  experience  shews.  It  woidd  be  useless  to  follow  this 
further,  but  it  will  be  material  to  recollect,  that  this  maxim,  which  pervades  all 
our  books,  and  which  is  confirmed  by  all  our  practice,  though  it  is,  in  form,  a  de- 
scription of  the  person  who  shall  be  heir,  is,  in  substance,  in  our  opinion,  a 
maxim  regai'ding  the  land,  describes  one  of  its  most  important  qualities,  traces 
out  the  course  in  which  it  shall  descend,  and  is  no  more  liable  to  be  broken  in 
upon  by  any  foreign  constitution  than  are  the  degree  of  interest  which  the  heir 
shall  take  in  the  land,  the  conditions  on  which  he  shall  hold  it,  the  proportion 
which  a  woman  shall  obtain  as  a  widow,  or  the  limitations  and  conditions  attached 
to  her  estate. 

I  have  endeavoured  to  state  the  principles  and  to  shew  the  course  of  reasoning 
which  has  conducted  my  learned  brothers  and  myself  to  the  conclusion,  that  B., 
the  person  designated  by  your  Lordships,  is  not  entitled  to  the  property  in  question 
as  the  heir  of  A.  Before  I  finish  I  will  notice  two  arguments  used  on  behalf  of  the 
Appellant,  wliich  merit  jiarticular  attention. 

It  is  said  for  the  Appellant,  that,  according  to  the  rule  we  adopt,  if  he  is  born  in 
lawful  wedlock,  he  fulfils  every  condition  required  of  him  :  now  they  say  he  is  born 
in  lawful  wedlock,  because,  by  a  presumption  of  the  Scottish  law,  a  presumption 
[51]  juris  et  de  jure,  there  was  a  marriage  anterior  to  his  procreation.  It  is  by  force 
of  this  presumption  that  he  is  legitimate  :  by  this  fiction  he  is  born  within  the  pale 
of  lawful  matrimony.  We  know  that  this  fiction  is,  by  many  respectable  writers 
on  the  Scottish  law,  represented  as  accompanying  the  legitimation  per  subsequens 
matrimonium,.  But  we  do  not  concede  the  consequence  deduced  from  it  as  applicable 
to  the  present  question.  The  question  is,  what  the  law  of  England  requires,  and, 
as  we  are  advised,  the  law  of  England  requires  that  the  claimant  should  actually 
and,  in  fact,  be  born  within  the  pale  of  lawful  matrimony,  we  cannot  agree  that  the 
presumption  of  a  foreign  jurisprudence,  contrary  to  the  acknowledged  fact,  should 
abrogate  the  law  of  England,  and  that  by  such  a  fiction  a  principle  should  be  intro- 
duced, which,  upon  a  great  and  memorable  occasion,  the  legislature  of  the  kingdom 
distinctly  rejected  :  your  Lordships  will  perceive  that  I  allude  to  the  statute  of  Merton. 
It  would  seem  strange  to  introduce  indirectly,  and  from  comity  to  a  foreign  nation, 
a  rule  of  inheritance  which  may  aft'ect  every  honour  and  all  the  real  property  of  the 
realm  ;  which  rule,  when  proposed  directly  and  positively  to  the  legislature,  they 
directly  and  positively  negatived  and  refused  :  a  refusal  that,  in  England,  has  obtained 
the  approbation  of  every  succeeding  age. 

Again,  my  Lords,  it  is  said  that  two  cases  have  been  decided  in  this  House  which 
are  nearly  in  point,  and  will  prove  that  the  claim  of  B.  should  be  supported.  These 
cases  are  the  cases  of  Shedden  r.  Patrick  [1  Maeq.  535],  and  the  case  of  Lord  Strath- 
more  \C>  Paton,  6451.     These  two  cases  are  alike  in  principle,  and  establish  the  same 
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proposition.  lu  the  one  case  the  parents  [52]  Hved  in  a  state  of  concubiiiajje  in 
America,  and  in  the  other  in  England.  In  botli  children  were  born  to  them.  After- 
wards, the  parties  married  in  their  respective  countries  ;  by  force  of  their  niarria^jes 
the  American  issue  claimed  Scottish  land,  and  tiie  English  i.ssue  claimed  Scottish 
honours  :  in  both  your  Lordships  decided  against  the  claimants.  Now,  it  is  said, 
these  authorities  are  exactly  the  converse  of  the  present  case.  They  establish  the 
])rinciple.  that  the  courts  of  the  country  where  the  lands  lie,  in  a  question  respecting 
the  heirship  to  these  lands  or  honours,  inform  themselves  whether  the  claimant  is 
heir,  not  by  the  law  of  the  country  where  the  lands  lie,  but  in  the  country  of  the 
domicile,  where  the  marriage  of  the  parents  was  contracted  ;  and  if  he  is  not  heir  by 
that  foreign  law, — his  claim  is  rejected  ;  from  which  they  deduce  this  consequence, 
that  if  lie  is  heir,  his  claim  should  be  sustained. 

This  argument  presents  itself  in  a  very  plausible  shape,  and  was  pressed  at  the 
bar,  as  it  seemed  to  me,  with  striking  ingenuity  and  force.  But  if  I  have  had  the 
good  fortune  sufficiently  to  explain  the  principles  which  have  conducted  my  learned 
brothers  and  myself  to  the  opinion  I  have  stated,  you  will  soon  perceive  that  these 
principles  afford  a  conclusive  answer  to  it.  The  first  step  to  be  taken  in  every  case 
of  this  kind,  as  I  have  already  explained,  is  to  enquire  into  the  status  of  the  claimant. 
The  status,  it  is  argued,  is  to  be  determined  by  the  law  of  the  foreign  country  ;  with 
this  the  lex  rei  sitae  does  not  intermeddle,  and  intermeddles  no  more  when  that  foreign 
law  establishes  the  claimant's  bastardy  than  when  it  proves  his  legitimacy.  In  both 
the  cases  the  claimants  were  bastards  ;  the  laws  of  their  own  country,  the  laws 
[53]  of  their  doinicile,  the  laws  of  the  spot  where  the  matrimonial  contract  was 
entered  into,  declared  them  to  be  illegitimate  :  the  law  which,  by  the  acknowledged 
principles,  ascertained  their  personal  status,  fixed  uj)on  these  person.s  a  character 
of  illegitimacy  fatal  to  their  claims  :  on  the  first  step  the  ground  sunk  under  them, 
and  it  became  impossible  for  them  to  advance. 

It  is  obvious,  that  if  in  the  cases  to  which  I  am  now  referring,  the  claimants  had 
been  declared  heirs  by  the  Scottish  law,  the  Scottish  law  admitting  of  no  heirship 
without  legitimacy,  must  have  been  called  in  aid  to  bestow  upon  them  that  personal 
character  of  legitimacy  refused  to  them  by  their  own  law ;  in  other  words,  a  law 
foreign  to  their  birth,  to  their  domicile,  and  to  the  marriage  of  their  parents  would 
have  been  held  to  bestow  upon  them  their  personal  status  and  character, — a  decision 
certainly  contrary  to  the  acknowledged  principles  upon  this  subject.  The  character 
of  illegitimacy  attached  to  the  persons  of  the  English  and  American  claimants  by 
their  own  law,  accompanied  them  every  where,  and  would  prevent  their  being  received 
as  heirs  any  where  within  the  limits  of  the  Christian  world.  This  view,  in  our  judg- 
ment, renders  these  decisions  entirely  consistent  with  the  principles  I  have  unfolded, 
and  prevents  our  considering  them  as  objections  to  the  opinion  I  entertain,  that  B. 
is  not  entitled  to  the  property  in  question  as  the  heir  of  A. 

My  Lords,  it  is  matter  of  satisfaction  to  us  to  reflect  that  this  rule,  held  by  us  to 
be  the  rule  of  the  English  law,  is  more  useful  and  convenient  than  the  rule  opposed 
to  it  contended  for  by  the  Appellant.  Convenience  and  utility,  when  it  re-[54]- 
gards  so  important  a  subject  as  inheritance,  appears  to  me  to  be  of  the  highest 
consequence  in  the  administration  of  justice.  The  rule  I  have  stated,  which  liinits 
the  operation  of  the  foreign  law  to  fixing  the  personal  status,  and  excludes  it  from 
any  ulterior  influence  in  regulating  the  succession  to  real  property,  has  a  manifest 
tendency  to  render  the  law  of  inheritance  simple  and  uniform,  by  preserving  it  un- 
altered and  unchanged,  and  by  sending  us  to  look  for  it  among  our  own  numicipal 
institutions  alone,  and  among  the  decisions  of  our  predecessors  applicable  to  such 
questions. 

It  will  exclude  many  difficult  and  intricate  inquiries  which  might  intrude  them- 
selves from  foreign  laws  into  this  subject.  Some  of  these  were  suggested  at  the  bar 
in  the  argument  for  the  Respondent ;  and  there  would  be  many  others,  whose  details 
no  human  foresight  can  anticipate,  although  the  various  transactions  of  mankind, 
and  the  variety  in  the  laws  of  foreign  nations  would  assuredly  bring  them  upon  us. 

My  Lords,  I  conclude  that  it  is  the  humble  opinion  of  all  the  Judges  who  have 
attended  the  argument  of  this  case,  that  B.,  described  in  your  Lordships'  question, 
is  not  entitled  to  the  property  in  England  as  the  heir  of  A. 

The  Lord  Chancellor, — (After  this  opinion  had  been  delivered)  :  The 
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in  the  case  of  Monro  r.  Ross,*  which  was  argncd  a  short  time  back  at  your  Lordships' 
bar,  in  the  presence  of  a  noMe  and  learned  EarL  who,  on  account  of  the  importance 
of  the  ease,  assisted  in  your  Lordships'  [55]  dehberations,  was  postponed  for  the 
purpose  of  affording  an  opportunity  to  your  Lordships  of  hearing  the  opinion  of  the 
Judges  in  this  case,  which  the  Lord  Chief  Baron  has  now  pronounced.  It  will  be 
convenient  that  we  should  finally  dispose  of  these  two  cases  at  the  same  time,  and 
in  the  presence  of  the  noble  and  learned  Earl  to  whom  I  have  referred.  I  beg  leave 
to  return  our  thanks  to  the  learned  Judges  for  the  attention  which  they  have  been 
so  good  as  to  bestow  upon  this  very  important  question. 

It  was  afterwards  moved  by  Lord  Lauderdale  that  further  questions  should  be 
put  to  the  Judges,  and  they  were  summoned  to  attend  accordingly. 

(.luly  11,  1830.)  The  Lord  Chancellor.- — As  the  learned  Judges  are  attending 
here  in  consequence  of  its  being  proposed  that  certain  questions  should  be  submitted 
to  them,  if  it  is  convenient  to  my  noble  friend  to  submit  those  que.stions  now,  the 
Judges  may  be  deUberating  upon  them. 

The  Earl  of  Lauderdale. — In  order  that  your  Lordships  may  be  able  to  come  to 
a  right  determination  with  respect  to  the  bearing  of  the  law  of  England,  upon  that 
very  important  subject  which  falls  for  deliberation  in  the  case  of  Doe  v.  Vardill ;  there 
are  some  additional  questions  which  I  think  it  necessary  to  propo.se  to  the  learned 
Judges.  In  framing  those  questions,  I  am  desirous  of  abstaining  from  any  thing 
wliich  involves  a  consideration  on  the  law  of  Scotland,  because,  I  apprehend  that 
the  Judges  in  England  are  not  to  answer  as  to  the  law  of  any  other  country  than 
England  ;  and  it  will  not  be  proper  in  us  to  put  any  question  that  in  the  smallest 
degree  involves  a  consideration  of  [56]  the  law  of  Scotland,  for  which  reason  in 
framing  tho.se  questions,  right  or  wrong.  I  have  carefully  abstained  from  inquiring 
what  is  the  law  of  Scotland,  and  ask  only  their  opinion  upon  what  would  be  the  law 
of  England,  that  which  is  stated  being  the  state  of  the  law  of  Scotland.  I  was  the 
more  anxious  to  put  these  questions  because  I  may  fairly  say  that  the  questions  as 
put  by  this  House,  appear  to  me,  upon  considering  them,  to  be  in  themselves  con- 
tradictory, and  in  one  part  to  assume  that  which  we  have  no  right  to  assume,  that 
is,  to  assume  a  statement  of  that  as  the  law  of  Scotland,  which  I  for  one  cannot  sub- 
scribe to  as  being  the  law  of  Scotland.  I  wish  just  to  state  to  your  Lordships  very 
shortly  how  that  appears.  The  question  put  by  j'our  Lordships'  House  is  to  this 
effect :  "  A.  went  from  England  to  Scotland,  and  resided  and  was  domiciled  there, 
"  and  .so  continued  for  many  years,  till  the  time  of  his  death.  A.  cohabited  with  M. 
"  an  unmarried  woman  during  the  whole  period  of  his  residence  in  Scotland."  Now 
what  was  the  period  of  his  residence  in  Scotland  1  It  was  the  period  which  elapsed 
between  the  time  of  arrival,  and  the  time  of  his  death;  it  appears  by  the  question, 
that  he  cohabited  with  a  woman  who  was  an  unmarried  woman  during  all  this  period  ; 
if  that  was  so,  there  would  be  no  doubt  in  any  country  that  the  child  so  born  must 
have  been,  to  all  intents  and  purposes,  an  illegitimate  child.  It  proceeds,  "  and  had 
"  by  her  a  son  B.  who  was  born  in  Scotland."  Now,  if  she,  an  unmarried  woman, 
cohabited  with  him  all  that  time,  it  is  impossible  to  say  that  the  child  could  be  born 
in  marriage. 

When  we  proceed  we  find,  however,  though  he  [57]  cohabited  with  her  during 
all  that  period,  to  the  time  of  his  death,  in  the  subsequent  part  it  is  stated,  "  Several 
"  years  after  the  birth  of  B.,  who  was  the  only  son,  A.  and  M.  were  married  in  Scotland, 
"  according  to  the  laws  of  that  country."  Now  the  statement  that  they  were  married 
several  years  after  in  Scotland,  is  a  proposition,  the  vahdity  of  which,  I  cannot  easily 
admit,  but  it  is  said,  "  By  the  law  of  Scotland,  if  the  marriage  of  a  motlier  of  a  cliild 
"  with  the  father  of  such  child,  takes  place  in  Scotland,  such  child  born  in  Scotland 
"  before  the  marriage,  is  equally  legitimate  with  children  born  after  the  marriage." 
My  Lords,  I  hold  that  this,  a  statement  of  the  law  which  is  incorrect,  is  the  very  question 
in  discussion  under  the  law  of  Scotland.  I  contend  that  the  law  of  Scotland  con- 
siders the  contract  of  marriage  under  such  circumstances  to  have  taken  place  before 
the  procreation  of  the  child.  When,  therefore,  your  Lordships  say  that  the  child  was 
born  before  marriage,  you  are  making  a  statement  that  defeats  the  law  of  Scotland, 
and  gives  in  effect  to  the  learned  Judges  a  different  impression  of  the  case  from  that 

*  [G  Bli,]  N.  S.  p.  468. 
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which  a  full  knowledge  of  the  law  of  Scotland  would  give  them.  My  Lords,  J  could 
enlarge  upon  this,  if  necessary  ;  but  as  1  am  most  anxious  to  save  your  Lordships' 
time  I  will  simply  read  the  question,  which  as  I  apprehend  would  bring  before  your 
Lordships  and  to  your  knowledge  a  more  distinct  viinv  of  the  law  of  Scotland  upon 
this  subject. 

In  the  first  question  I  should  propose  to  have  stated  by  your  Lordships,  I  will 
assume  as  nearly  as  I  can  tlie  words  of  one  of  the  most  distinguished  Judges  this 
country  ever  saw,  I  mean  [58]  Lord  Stowell.     L  "If  the  fact  of  the  legitimacy  or 
illegitimacy  of  a  native  of  Scotland  is  at  issue  in  the  (Courts  of  Law  in  England,  is  it 
or  is  it  not  a  principle  of  the  law  of  that  country,  that  in  judging  whether  he  was 
'  born  in  jusHs  niiptiis  it  (the  law  of  England)  withdraws  and  leaves  that  legal  question 
to  the  exclusive  judgment  of  the  law  of  Scotland,  where  his  parents  are  domiciled, 
where  the  alleged  marriage  took  place,  and  where  he  was  born  ?  " 
The  next  question  which  I  shall  propose  to  put  to  the  learned  Judges  is  this  : — 
2.  "  If  in  the  judgment  of  the  law  of  Scotland,  a  native  of  that  country  is  born  in 
justis  nuptiis,  does  or  does  not  the  law  of  England,  from  that  comity  established 
by  international  law,  hold  him  to  be  possessed  of  every  right  which  an  Enghshman 
born  in  justis  nuptiis  enjoys  ;  and  independent  of  every  view  of  international  law, 
must  or  must  he  not  in  law  be  deemed  to  enjoy  such  rights,  under  the  fourth  and 
twenty-fifth  articles  of  the  Union  betwixt  England  and  Scotland,  approved  of  and 
confirmed  by  the  parliaments  of  both  countries,  the  former  of  which  provides  that 
there  shall  be  a  communication  of  all  rights,  privileges  and  advantages,  which  do 
or  may  belong  to  the  subjects  of  either  kingdom,  except  when  it  is  otherwise  ex- 
pressly agreed  in  these  articles,  and  the  latter  of  which  provides  that  all  laws  and 
statutes  in  either  kingdom,  so  far  as  they  are  contrary  to  or  inconsistent  with  the 
terms  of  these  articles  or  any  of   them,  shall  from  and  after  the  Union  cease  and 
become  void,  and  shall  be  so  declared  to  be  by  the  respective  parliaments  of  the 
same  kingdoms  ?  " 

[59]  3.  The  third  question  is  calculated  to  bring  before  your  Lordships  the  opinion 
of  the  Judges,  in  a  case  which  bears  directly  upon  that  question  ;  it  is  in  this  shape. 
"  A.,  a  native  of  Scotland,  domiciled  in  that  country,  where  he  possessed  a  landed 
property,  lived  with  a  female  B.,  by  whom  he  had  two  children  C.  and  D.  Some 
years  after  the  biitli  of  these  children  A.  went  through  a  ceremony  of  marriage." 
(I  cautiously  avoid  saying  that  A.  was  married  and  refer  to  the  ceremony  of  marriage, 
it  being  a  proposition  disputed  under  the  law  of  Scotland,  whether  that  ceremony 
of  marriage  has  the  effect  of  establishing  a  matrimony  antecedent  to  that  period,  or 
whether  the  marriage  was  only  from  the  moment  of  the  ceremony  of  marriage  with  B., 
by  which,  according  to  the  law  of  Scotland,  C.  and  D.  undoubtedly  became  legitimate 
at  the  death  of  the  father  A.)  "  C,  the  eldest  son,  inherited  his  estates  in  Scotland, 
and  some  years  afterwards  purchased  freehold  estates  in  England.  C.  afterwards 
died  intestate,  leaving  no  children.  His  legitimate  brother  D.  inherited  his  estates 
in  Scotland,  and  was  regularly  served  heir  to  them.  D.  also  claims  the  freehold 
estates  in  England  of  which  his  brother  died  possessed,  on  the  ground  that  he  is  the 
neare.st  heir  to  his  brother  C.  In  opposition  to  this  claim  it  is  asserted,  that  D.,  though 
the  legitimate  brother  of  C,  cannot  inherit  his  English  estates,  because,  though  the 
law  of  Scotland  holds  that  the  ceremony  of  marriage  which  took  place  is  only  evidence 
of  that  consent  which  constitutes  marriage  having  been  given  before  the  birth  of  C. 
and  D.,  and  therefore  regards  them  as  being  born  in  lawful  wedlock,  the  law  of 
England  considers  the  fact  that  they  were  born  before  the  marriage  cere-[60]-mony, 
and  therefore,  though  it  admits  their  legitimacy,  holds  that  they  cannot  inherit. 
By  the  law  of  England  must  or  must  not  this  question  be  decided  according  to  the 
law  of  Scotland,  where  these  two  children  were  born,  where  the  marriage  ceremony 
took  place,  and  where  the  parties  were  domiciled  :  and  if  it  is  to  be  decided  by  the  law 
of  Scotland,  assuming  that  the  law  of  that  country  is  here  accurately  stated,  does  it 
not  follow  that  C.  and  D.  being  born  in  justis  nuptiis  according  to  the  law  of  that 
country  D.  has  a  right  to  inherit  the  lands  in  England  of  which  his  bi'other  C.  died 
possessed  1  " 

The  ne.xt  question  which  I  propose,  is  for  the  purpose  of  bringing  before  your  Lord- 
ships' House  a  view  of  what  would  be  the  consequences  with  regard  to  the  personal 
estate,  and  that  I  hold  essentiallv  important ;    because  your  Lordships  well  know 
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leasehold  property  by  the  law  of  this  country  is  of  the  nature  of  personal  estate.  The 
question  is  in  these  words.  4.  "  A.,  a  domiciled  Scotsman,  possessed  of  estates  in 
that  country,  cohabited  with  B.,  by  whom  he  had  a  son,  C.  ;  some  years  after  which 
a  marriage  ceremony  passed  betwixt  him  and  B.,  which,  according  to  the  law  of  that 
country,  furnished  evidence  of  that  mutual  consent  having  taken  place  antecedent 
to  the  birth  of  C.  which  constitutes  marriage,  and  gave  to  his  son  C.  the  status  of  a 
son  born  in  lawful  wedlock.  A.  some  years  after  his  marriage  retired  to  England, 
and  acquired  a  domicile  there,  when  he  became  possessed  of  a  large  personal  estate  ; 
at  the  death  of  A.,  C.  was  served  heir  to  the  Scotch  landed  property.  Is  he,  or  is  he 
not,  also  entitled  to  the  per.sonal  estate  in  England,  consisting  of  leasehold  [61]  and 
funded  property  of  which  his  father,  supposed  to  be  a  domiciled  Englishman,  at  the 
time  of  his  death  died  possessed  ?  " 

The  fifth  question  which  I  wish  to  propose  to  the  learned  Judges  is,  5.  "  A.,  an 
unmarried  man,  went  from  England  to  Scotland,  where  he  acquired  landed  property, 
resided,  and  was  domiciled  for  many  years  ;  soon  after  his  arrival  in  that  country, 
he  formed  a  connection  with  a  female  M.,  with  whom  he  lived,  and  by  whom  he  had 
a  son  B.  ;  some  years  after  the  birth  of  this  child,  a  regular  marriage  ceremony,  accord- 
ing to  the  forms  prescribed  by  the  law  of  that  country,  took  place  betwixt  A.  and  M. 
Assuming,  as  is  laid  down  by  all  the  great  authorities  who  have  written  on  the  law 
of  Scotland,  that  B.  in  consequence  of  this  ceremony  is  held  to  be  legitimate  by  a  pre- 
sumption or  fiction  of  law,  that  the  marriage  had  taken  place  betwixt  his  parents 
before  he  was  born,  or,  in  other  words,  assuming  that  the  ceremony  of  marriage  which 
so  took  place,  is  by  the  law  of  Scotland  regarded  as  evidence  that  before  the  procreation 
of  B.,  that  mutual  consent  to  marry  had  passed  betwixt  A.  and  M.,  which  the  law 
of  that  country  regards  as  constituting  marriage,  and  that  he  is  therefore  held  to 
have  been  born  in  justis  nuptiis,  and  as  such  was  in  truth  served  heir  to  the  landed 
property  in  Scotland,  in  which  his  father  died  infeft :  under  such  assump- 
tion the  learned  Judges  are  requested  to  say  whether  B.  is,  or  is  not,  entitled 
as  the  heir  of  A.,  to  the  real  estate  in  England,  of  which  A.  dying  intestate  was 
seised  ?  " 

I  believe  it  to  be  the  regular  practice  of  your  Lordships'  House,  that  we  ask  not 
only  for  inforniation  with  regard  to  the  law,  but  information  with  regard  [62]  to 
the  practice  of  the  Courts,  and  the  two  last  questions  I  shall  propose  have  reference 
to  these  two  subjects  ;  first, — 

"  Is  there  any  case  in  which,  under  the  law  of  England,  an  only  son,  whose  legiti- 
macy is  admitted,  is  nevertheless  debarred  from  inheriting  landed  property,  of  which 
his  father  dying  intestate  was  possessed  1 " 

The  last  question  is  proposed  on  the  supposition  that  there  are  such  cases,  and 
requests  information  upon  the  subject  matter  to  this  effect. 

"  If  such  case  or  cases  exist,  the  learned  Judges  are  desired  to  give  to  the  House 
references  to  the  authorities  and  by  whom  they  are  reported,  and  to  state  tlie  prin- 
ciples of  law  on  which  such  judgments  proceeded." 

Those  questions  may  perhaps  be  considered  as  somewhat  long,  but  on  considering 
the  subject,  I  really  did  not  think  I  was  capable  of  getting  that  information,  which 
your  Lordships  ought  to  have,  before  you  proceeded  to  decide  this  important  case, 
in  shorter  terms  ;  and  it  is  a  case  of  the  utmost  importance,  not  only  to  the  Lieges, 
but  to  your  Lordships'  House,  when  you  consider  how  seriously  it  might  afl'ect  some 
members  of  your  Lordships'  House.  There  are  in  this  House  many  Peers  with  titles 
of  honour,  by  which  they  had  the  good  fortune  to  be  relieved  from  all  question  as  to 
their  hereditary  honours  as  Peers  of  Scotland  ;  but  your  Lordships  will  recollect  that, 
upon  the  decision  of  this  question,  may  depend  whether  those  hereditary  honours 
may  be  left  without  any  one  to  represent  them,  or  with  an  uncertainty  who  that 
individual  shall  be,  whether  a  particular  individual  is  the  legitimate  son,  who,  by 
[63]  the  law  of  Scotland,  shall  inherit  the  Scotch  honours  and  the  entailed  Scotch 
estates.  I  own,  my  Lords,  that  this  view  of  the  question,  in  my  opinion,  adds  greatly 
to  the  importance  of  it,  and  greatly  to  the  necessity  of  your  Lordships'  House  obtaining 
all  the  information  which  it  is  possible  to  obtain,  before  you  proceed  to  decide  upon 
so  important  a  case. 

Lord  Chancellor. — My  noble  friend,  according  to  his  own  statement,  need  not 
entertain  the  apprehension  which  he  expresses  in  the  last  part  of  his  address  to  the 
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House  ;  my  noble  friend  has  stated  that,  upon  the  face  of  tliis  sjiccial  verdict,  the 
hiw  of  Scotland  has  been  misrepresented,  but  a  mis-statement  of  the  law  of  Scotland, 
upon  the  face  of  this  special  verdict,  cannot,  I  tliiiik.  lead  to  tin;  conclusion  my  noble 
friend  apprehends.  I  cannot  help  imagining  that  tlic  motion  which  my  noble  friend 
has  made,  is  founded  altogether  on  misapprehension  of  the  state  of  this  record,  and 
the  ert'ect  of  it,  and  it  is  necessary  that  I  should  state  to  your  Lordshijis  what  is  the 
course  of  proceeding  in  which  tjie  question  is  presented  to  your  Lordsiiips.  This  is 
a  question  upon  a  special  verdict ;  the  law  of  Scotland  is  a  question  of  fact  ;  tlie  law 
of  Scotland  was  found  in  the  C'ourt  below,  or  sujiposcd  to  be  found  by  the  verdict  of 
a  jury.  The  moment  that  question  of  fact  was  decided  by  the  verdict  of  a  jury,  and 
formed  a  part  of  the  special  vertlict,  the  Court  below  was  called  uj)on  to  draw  the  con- 
clusion of  law  from  the  finding,  right  or  wrong,  contained  in  that  special  verdict. 
The  C'ourt  below  had  no  power  after  that  special  verdict  was  formed  to  new  model 
it  :  if  that  were  to  be  done,  it  would  have  been  necessary  the  case  should  have  [64] 
gone  down  again  for  the  jury  to  find  the  fact,  if  there  had  been  any  suggestion  of 
error  in  point  of  fact  ;  but  the  fact  being  assumed,  right  or  wrong,  the  Court  of  Kings 
Bench  was  called  upon  to  pronounce  as  to  the  conclusion  of  law  upon  that  state  of 
facts.  It  was  suggested  that  the  conclusion  of  the  Court  below,  being  a  conclusion 
in  point  of  law  upon  that  assumption  of  facts,  was  erroneous,  and  in  consequence  of 
that,  a  writ  of  error  being  brought  into  your  I>(.)rdships'  House,  I  apprehend  there 
is  no  power  in  this  state  of  the  proceedings  to  iu(iuire  into  the  fact ;  your  Lordships 
have  no  power  to  inquire  what  is  the  law  of  Scotland,  if  the  law  of  Scotland  is  stated 
upon  the  record  ;  and  the  question  is,  supposing  the  law  as  found  to  be  correctlj' 
stated,  whether  the  opinion  of  the  learned  Judges  stated  in  the  Court  below,  was, 
upon  the  assumption  of  the  facts  there  stated,  a  correct  one. 

Now  I  should  wish  to  know  what  course  of  proceeding  my  noble  friend  recommends. 
If  I  understand  the  matter  rightly,  he  recommends  that  the  whole  should  be  set  aside, 
and  that  the  fact  should  be  found  again.  I  ask,  whether  such  a  course  of  proceeding 
was  ever  suggested  before  in  a  case  brought  into  your  Lordships'  House.  It  will  be 
conferring  great  obligations  on  your  Lordships,  if  my  noble  and  learned  friend  who 
has  had  so  much  experience  in  this  House  will  state  whether  on  the  mere  supposition 
that  the  fact  has  been  incorrectly  found,  it  has  been  the  course  of  your  Lordships' 
House  to  award  a  venire  ile  novo.  If  it  has,  I  shall  acquiesce  in  that  being  done  ; 
but  I  apprehend  no  other  course  can  be  adopted  except  a  venire  de  novo,  that  the 
subject  may  go  down  again,  and  that  the  jury  [65]  may  find  what  is  the  law  of  Scot- 
land. A  case  which  comes  here  by  writ  of  error  must  be  decided  accoi-ding  to  English 
law  :  and  whenever  we  are  called  upon  to  inquire  in  an  English  Court  of  .Justice  what 
is  the  law  of  Scotland,  that  must  be  inquired  into  as  a  matter  of  fact,  the  fact  being 
itself  examined  into  before  a  jury  for  the  purpose  of  ascertaining  the  law.  If  my  noble 
and  learned  friend,  whose  valuable  assistance  we  have,  is  aware  that  in  such  cases 
your  Lordships'  House  has  ever  upon  a  writ  of  error  directed  a  venire  de  novo,  on  a 
supposition  that  the  fact  found  by  the  jury  in  the  Court  below  has  been  incorrectly 
founded  in  point  of  fact,  I  shall  acquiesce  in  such  a  suggestion.  With  respect  to  the 
form  of  the  question,  tlie  only  criticism  which  my  noble  friend  has  made  is  a  mere 
criticism  of  this  nature;  that  there  is  a  .sort  of  inconsistency  in  supposing  that  a  liusband 
cohabits  with  his  wife.  It  is  stated  that,  during  the  whole  time  they  cohabited  as 
uuin  and  wife,  part  of  the  time  without  being  married  and  the  rest  of  the  period  being 
married.  I  always  imagined  that  a  man  might  cohabit  with  his  wife,  I  should  be  very 
glad  to  hear  the  opinion  of  my  noble  and  learned  friend  who  has  had  so  much  experi- 
ence in  this  House,  whether  the  course  which  is  suggested  can  be  adopted.  I  will 
merely  remark,  that  no  inconvenience  can  result  from  this  case ;  that  it  concludes 
no  right  ;  it  is  a  mere  question  of  ejectment  founded  on  a  particular  state  of  facts. 
If  facts  are  found  to  be  erroneous  a  second  ejectment  may  be  brought,  and  this  finding 
will  conclude  no  question  between  the  parties. 

The  Earl  of  Eldon. — My  noble  and  learned  [66]  friend  having  put  a  queetion 
with  reference  to  my  recollection,  whether  this  House  lias  awarded  a  venire  de 
novo,  I  would  merely  state  that  without  further  consideration  I  cannot  take  upon 
myself  to  say  whether  a  renire  de  novo  has  been  awarded  ;  but  I  think  it  has  in  a  case 
in  which  the  facts  were  not  stated  with  sufficient  clearness  to  enable  your  Lordships 
to  decide  the  case.     I  do  not  call  to  mind  the  circumstances  of  that  ease,  and  am  not 
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able  to  say  whether  the  House  has  directed  a  venire  de  novo  in  the  circuiustaiices 
stated  by  my  noble  and  learned  friend,  but  1  will  look  into  the  cases  upon  the  subject. 
Lord  Wynford. — I  certainly  would  not  presume  without  further  consideration, 
to  recommend  to  your  Lordships  under  the  circumstances,  to  award  a  renlre,  tie  novo 
for  the  purpose  of  correcting  the  statement  as  to  the  law  nf  Scotland.  1,  however, 
do  recollect  a  case,  in  which  it  wiis  under  consideration,  wliethcr  a  venire  de  novo 
should  not  be  granted,  a  case  from  Ireland  where  there  were  facts  very  incorrectly 
stated,  and  where  it  was  discussed  whether  a  venire  de  nova  should  not  be  sent  ;  but 
on  furthei-  consideration,  it  was  thought  better  to  dispose  of  the  case  as  it  stood,  and 
it  was  so  dis]X)sed  of ;  but  when  I  find  my  noble  friend  state,  that  in  the  opinion  of 
those  conversant  with  the  law  of  Hccjtland,  a  fact  so  very  important  is  incorrectly 
found  in  the  special  verdict,  1  am  bound  to  say,  I  do  not  think  this  case  can  be  satisfac- 
torily decided  without  giving  this  House  the  opportunity  of  considering  the  legal 
effect  of  that  finding  by  the  special  verdict. 

There  is  one  question,  however,  which  has  been  put  by  my  noble  friend,  upon  which 
I  feel  some  doubt.  I  have  been  conversant  with  the  practice  of  [67]  the  law  now 
for  nearlj^  thirty-two  years,  and  1  never  remember  a  similar  c|uestion  being  put.  The 
last  question  put  by  my  noble  friend  is  this.  What  is  your  opinion  on  matters  of  law, 
and  will  you  state  the  cases  and  ground  of  your  opinion  'I  1  will  venture  to  say  that 
such  a  question  was  never  put  before.  When  your  Lordships  jmt  (juestions  to  Judges 
you  ask  them  to  state  their  opinions,  and  they  add  so  much  as  they  feel  to  be  necessary 
to  fortify  their  opinions,  but  you  do  not  ask  them  to  state  more  than  they  deem  to 
be  requisite. 

The  Earl  of  Eldon. — My  Lords,  I  believe  it  will  be  found  that  this  House  has 
awarded  a  venire  de  novo  in  Lord  Jersey's  case,  and  I  think  there  was  also  a  venire 
de  novo  awarded  in  the  case  of  Commodore  Johnstone. 

The  Lord  Chancellor. — I  am  not  at  present  apprized  of  the  circumstances  of  those 
cases,  but,  in  the  case  stated  by  my  noble  and  learned  friend,  probably  the  special 
verdict  was  imperfectly  framed  ;  if  so,  there  must  be  a  venire  de  novo  ;  but  I  believe 
that  where  the  fact  is  found  distinctly,  whether  that  finding  is  right  or  wrong,  a 
Court  of  Error  never  directs  a  venire  de  novo.  1  do  not  state  any  thing  as  to  the  power 
of  your  Lordships  sitting  as  a  Court  of  Error.  With  reference  to  that  which  fell  from 
ray  noble  friend,  as  to  the  statement  of  the  law  of  Scotland,  in  the  question  to  the 
learned  Judges,  I  had  but  one  course  to  pursue  ;  I  had  no  alternative  but  to  state 
the  law  of  Scotland  as  I  found  it  in  the  special  verdict.  The  judgment  of  this  House 
must  proceed  upon  the  statement  of  facts  to  be  found  in  the  special  verdict,  and  if 
the  jury  have  stated  it  deficiently,  the  parties  have  got  [68]  a  judgment  which  will 
be  of  no  use  beyond  that  of  deciding  the  particular  case. 

Lord  Wynford. — Your  Lordships  will  excuse  my  setting  myself  right,  for  it  appears 
to  me  that  there  is  an  inconsistency  in  this  special  verdict  which  puts  an  end  to  the 
question  ;  it  finds  the  parties  cohabiting  together,  the  birth  of  the  child,  and  then 
after  that  birth  a  marriage,  not  describing  it  as  a  ceremony  of  marriage,  but  a  marriage 
subsequent  to  the  birth  of  the  child.  Now  in  Scotland  the  presumption  is  from  the 
ceremony  taking  place  to-day,  that  there  had  been  an  actual  marriage  twenty  years 
before,  or  so  long  before  as  is  necessary  to  render  the  child  legitimate,  and  yet  in  the 
same  special  verdict  it  is  found  that  this  child  would  in  consequence  of  a  subsequent 
marriage,  be  a  legitimate  child,  the  parents  being  domiciled  in  Scotland.  If  there 
is  an  apparent  inconsistency  on  the  face  of  the  special  verdict  which  .stands  in  the  way 
of  justice,  it  appears  to  me  that  the  matter  should  be  put  into  a  course  by  which  the 
inconsistency  can  be  removed  ;  it  is  necessary,  stating  the  birth  of  the  child  at  such 
a  time,  to  state  that  there  was  a  ceremony  of  marriage.  I  cannot,  therefore,  distin- 
guish between  this  case  and  the  cases  alluded  to,  the  facts  being  so  stated  that  there 
is  an  apparent  inconsistency,  so  that  no  proper  inference  of  law  can  be  drawn  from 
the  facts. 

The  Lord  Chancellor. — There  is  no  doubt  that  the  law  of  Scotland  is  inadequately 
and  imperfectly  stated,  and  1  may  admit  for  the  purposes  of  the  argument  that  it 
is  incorrectly  stated  ;  still  I  apprehend  we  cannot  go  out  of  the  record.  There  does 
not  appear  to  be  any  imperfection  in  the  finding.  [69]  It  is  the  finding  of  the  Jury, 
and  we  have  no  right  to  investigate  the  fact,  unless  it  is  so  imperfectly  stated  that 
vou  can  come  to  no  conclusion  upon  such  a  statement.     But  1  should  submit  to  your 
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Lordsliips,  tliat  from  the  very  involved  and  cnniplieated  nature  of  the  questions  my 
noble  friend  lias  suggested,  the  better  course  will  be  in  the  firnt  instance  to  have  those 
([uestions  printed,  and  to  name  a  day  for  taking  them  into  consideration.  1  feel 
myself  incompetent  on  a  sudden  to  follow  my  noble  friend  through  this  involved  state- 
ment, and  the  inferences  to  which  they  may  lead  nie  in  reference  to  the  questions 
to  be  ])ut  to  the  Judges.  I  am  not  for  linuting  my  noble  friend  very  closely,  but 
we  should  see  the  effect  of  those  questions. 

Earl  of  Lauderdale. — 1  have  not  the  least  objection  ;  the  nuitter  ought  to  be  most 
fuUv  considered,  for  it  is  desirable  the  public  and  your  Lordships  should  see  how  far 
this  is  a  correct  statement  of  tlie  law  of  Scotland.  It  does  not  in  my  opinion  state  the 
whole  of  the  law  of  Scotland,  and  it  does  not  give  to  the  House  that  view  which  is  satis- 
factory, and  which  can  lead  to  any  proper  result. 

The  Lord  Chancellor. — Perhaps  it  may  be  advisable  also  to  suggest  to  the  Judges 
(piestions  whether  in  a  Court  of  Error,  in  the  Courts  of  Common  Law  of  England, 
where  the  fact  is  incorrectly  stated  they  have  known  a  venire  de  novo  awarded,  that 
might  assist  us  in  directing  your  Lordships'  proceedings.  I  admit  to  my  noble  friend 
that  the  law  of  Scotland  is  imperfectly  stated  upon  this  record,  and  perhaps  incor- 
rectly stated  ;  but  the  House  cannot  call  upon  the  learned  Judges  to  decide  upon  the 
que-stion  as  to  [70]  the  law  of  Scotland  except  as  it  is  proved  :  they  are  not  asstuned 
to  have  any  knowledge  of  the  law  of  Scotland. 

The  Earl  of  Lauderdale. — I  have  no  objection  to  the  noble  and  learned  Lord  patting 
that  question,  stating  it  to  refer  to  a  case  where  the  law  of  Scotland  is  imperfectly 
as  well  as  incorrectly  stated. 

The  Lord  Chancellor. — It  must  appear  upon  the  face  of  the  record  itself  from 
circumstances  in  the  record  to  be  imperfect.  A  suggestion  dehors  that  the  record 
is  imperfect,  is  inadmissible  ;  and  when  we  are  sitting  here  upon  a  writ  of  error  from 
one  of  our  Courts  of  Justice,  we  are  sitting  as  an  English  and  not  as  a  Scotch  tribunal. 

Lord  Wynford. — I  should  propose  to  add  another  question,  whether,  if  on  a  record 
as  it  is  presented  to  the  Court  of  Error  justice  cannot  be  done,  a  writ  of  venire  de  novo 
■should  not  be  issued  1 

The  Lord  Chancellor. — My  noble  and  learned  friend  I  am  sure  will  not  desire 
to  import  facts  dehors  the  record  for  the  purpose  of  coming  to  the  conclusion  that 
justice  cannot  be  done. 

Lord  Wynford. — I  do  not  desire  to  go  out  of  the  record,  but  I  put  it  on  the  apparent 
imperfections  of  the  record. 

The  further  consideration  of  the  case  was  then  adjourned. 

At  the  close  of  the  session.  1834,  the  case  was  brought  on  for  further  consideration, 
when  the  following  opinions  were  delivered  : — 

Lord  Brougham. — The  extreme  importance  f)f  the  question  raised  by  this  special 
verdict  has  occasioned  more  than  ordinary  delay  in  giving  judgment. 

[71]  The  facts  of  the  case,  as  they  appear  on  the  special  verdict,  are  these :  Alex- 
ander Birtwhistle,  being  seized  of  a  freehold  estate  in  Yorkshire,  was  domiciled 
in  Scotland  from  the  year  17',)0.  nineteen  years  before  the  estate  descended  to  him. 
Ill'  cohaliited  there  with  Mary  I'urdie.  a  Scotchwoman,  by  whonr  he  had  a  son.  John 
Birtwhistle.  the  lessor  of  the  Plaintifl',  who  was  born  in  Scotland  in  171)9,  and  six 
years  after  his  birth  his  father  and  mother  intermarried.  In  1810  Alexander  died 
in  Scotland,  whence  he  never  had  removed,  and  John  succeeded  to  his  Scotch  estates  ; 
being  by  the  Scotch  law  legitimate,  in  consequence  of  the  marriage  of  his  parents 
subsequent  to  his  birth,  and  vvithout  anything  intervening  between  the  birth  of  the 
child  and  the  marriage  of  the  parents,  which  could  have  prevented  them  from  con- 
tracting a  marriage  at  any  moment.  The  question  is.  whether  or  not  he  also  takes 
the  English  real  estate  as  heir  to  liis  father  deceased  ? 

In  approaching  this  question,  there  are  some  things  not  disputed.  It  is  admitted, 
that  the  validity  of  a  marriage  must  depend  on  the  law  of  the  country  where  it  is 
had,  and  that  consequently  the  parents  of  this  party  were  validly  married.  It  seems 
also  to  he  agreed,  that  generally  speaking  legitimacy  is  a  status,  and  must  be  deter- 
mined by  the  law  of  the  country  to  which  the  paity  belongs.  But  it  is  said  by  those 
who  support  this  judgment,  that  whether  the  party  here  is  legitimate  or  not,  is  no 
question  before  us  :  the  only  question  being,  it  is  alleged,  whether  or  not  he  is  the 
li"ir  to  an  Knglish    real  estate.     This  distinction.   1  confess.  ap]iears  to  me  founded 


IX  BLIGH  N.  S.  BIRTWHISTLE  V.  VARDILL  [18.S4] 

un  an  luuccurate  view  of  the  subject.  It  is  true,  tliat  tlie  question  here  [72]  arises 
upon  the  claim  of  an  heir  as  such,  and  that  therefore  the  only  question  may  be  said 
to  be.  whether  he  is  heir  or  not.  But  it  is  also  very  possible  that  this  question  may 
turn  wholly  upon  another,  namely,  whether  or  not  the  claimant  is  eldest  legitimate 
.son  of  his  father,  the  person  la.st  seized  ?  Nor  do  I  well  see  how  legitimacy  can  ever 
come  in  question  in  any  other  way  than  as  connected  with  the  claim  to  succession, 
either  real  or  personal,  in  England,  or  in  Scotland  either,  unless  in  the  single  case 
of  a  declarator  of  bastardy  or  of  legitimacy — a  proceeding  unknown  in  the  English 
law.  It  is  therefore  by  no  means  sufficient  for  deciding  this  case  to  say,  that  the 
question  touches  not  legitimacy  but  inheritance  ;  not  the  personal  status  of  the  party, 
but  his  right  to  real  property.  It  may  touch  both  these  matters,  and  the  latter  may 
wholly  depend  upon  the  former. 

In  truth,  legitimate  son  means  lawful  son  ;  and  the  rule  of  inheritance  is,  that 
the  eldest  lawful  son  shall  succeed  to  the  father  :  but  "  lawful  or  not  "  depends  upon 
the  law  which  is  to  govern  :  and  no  other  definition  can  be  given  of  what  is  lawful 
than  this,  that  he  is  lawful  son  whom  the  law  declares  to  be  such.  What  law  1  There 
are  two,  it  is  said,  in  this  ease — the  law  of  the  place  of  the  party's  birth,  and  of  his 
parents'  marriage,  and  the  law  of  the  place  where  the  land  lies.  Then  which  of  these 
two  laws  shall  prevail  ?  The  whole  inclination  of  every  one's  mind  must  be  towards 
that  law  which  prevails  where  each  person  is  born,  and  where  his  parents  were  married, 
supposing  the  countries  to  be  one  and  the  same  ;  and  if  they  differ,  I  should  then 
say  certainly  the  law  of  the  birth-place.  Nor  can  any  thing  be  more  [73]  incon- 
venient or  more  inconsistent  with  principle,  than  the  inevitable  consequence  of  taking 
the  lex  loci  rei  sitce  for  the  rule  ;  because  this  makes  a  man  legitimate  or  illegitimate, 
according  to  the  place  where  his  property  lies  or  rights  come  in  question — legitimate 
when  he  sues  for  distribution  of  personal  estate — a  bastard  when  he  sues  for  succes.sion 
to  real ;  nay,  legitimate  in  one  country  where  part  of  his  land  may  lie — and  a  bastard 
in  some  other  where  he  has  the  residue.  So,  in  like  manner,  all  who  claim  through 
him  must  have  their  rights  determined  by  the  same  vague  and  uncertain  canon — 
a  circumstance  which  I  nowhere  find  adverted  to  below.  All  the  learned  Judges 
proceed  upon  the  case  being  one  of  an  inheritance  claimed  by  the  party  himself.  But 
what  if  he  were  dead  years  ago,  and  another  claimed  an  estate  in  England  to  which 
he  (the  alleged  bastard)  never  had  been,  and  never  could  have  been  entitled,  an  estate 
for  example,  descending  from  a  collateral  who  took  it  by  purchase  after  the  death 
of  the  alleged  bastard  1  Then  the  pedigree  of  the  claimant  must  be  made  out  through 
legitimate  persons  ;  and  the  question  of  legitimacy  is  raised  as  to  one  who  is  not  him- 
self claiming  any  land — who  never  did  or  could  claim  any  land — and  it  is  not  raised 
in  respect  of  any  right  in  him  to  inherit — any  right  to  be  called  the  heir  to  anj'  land. 
I  apprehend  this  shows  strongly  the  necessity  of  taking  another  view  than  the  learned 
Judges  seem  to  have  deemed  sufficient  for  getting  over  the  difficulty  of  the  case  ; 
and  of  admitting  that  there  is  a  status  of  legitimacy,  which  is  personal,  and,  travelling 
about  with  the  individual,  mu.st  be  determined  by  the  law  of  his  country. 

[74]  In  the  argument  for  the  judgment  below  it  is  thought  enough  to  say,  that 
heir  means  he  who  is  born  in  lawful  wedlock — ex  jiistis  nuptiis.  Then  what  is  lawful 
wedlock  'I  Is  there  any  greater  reason  for  being  bound  by  the  law  of  the  country 
where  the  marriage-contract  was  made  in  deciding  whether  or  not  the  wedlock  was 
lawful,  than  there  is  for  being  governed  in  ascertaining  the  legitimacy  of  the  issue 
of  the  marriage  by  the  law  of  the  country  where  that  issue  was  born,  more  especially 
when  it  was  also  the  country  where  the  marriage  was  had  'l  But  can  the  Court 
stop  short  according  to  its  own  principle,  at  the  mere  fact  of  the  marriage  being 
according  to  the  lex  lari.  contnirtus  l  Do  not  the  principles  on  which  their  decision 
proceeds  demand  this  furthei-  inquiry — Were  the  jiarties  able  to  marry  by  the  lex 
loci  rei  sitce  'I  and  thus  a  door  is  opened  to  the  further  examination  of  how  far  a  pre- 
cedingdivoree  of  one  of  the  parties  was  sufficient  to  dissolve  a  previous  English  marriage. 
All  such  chtficulties  are  got  rid  of  by  holding  the  lex  loci  contractus  and  nativitatis 
as  governing  the  validity  of  the  contract  and  legitimacy  of  its  issue;  but  they  are 
not  to  be  got  over  in  this  way  by  any  argument  which  does  not  with  equal  force  apply 
to  holding  that  the  legitimacy  of  the  issue  is  a  question  equally  to  be  governed  by 
the  lex  loci  contractus  and  the  law  of  the  birth-place. 

Nor  is  it  correct  to  say,  as  the  Judges  below  assumed. that  the  lex  loci  only  influences 
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the  validity  of  the  contract,  and  extends  not  to  its  eft'ects.  Tlie  liighest  autliorities 
have  held  expressly  the  reverse.  Huber,  in  the  Tre^itise,  Be  Confilctu  Let/um,  which 
forms  part  of  his  larger  work,  and  [75]  is  constantly  cited  as  the  greatest  authority 
on  this  question,  says,  "  Non  solum  ipsi  contractus  ipsffique  nnptia;  certis  locis  rite 
celebratre  ubique  pro  justis  et  validis  habentur,  sed  eliam  jura  et  effectus  con- 
tractum  nuptiarumque  in  iis  locis  recepta  ubique  vim  suani  obtinebunt."  I.  3,  9. 
It  would  be  ditticult  to  state  any  thing  more  clearly  and  properly  the  etl'cct  of  the 
matrimonial  contract,  than  the  legitimacy  of  the  issue  ;  it  is,  in  fact,  the  main  object, 
and  therefore  the  jjrineipal  effect  of  that  contract.  But  to  remove  all  doubt  on  this 
subject,  and  to  extend  the  same  rule  also  to  the/ea;  ioct  iialiriialis — he  adds,  "  Qualitates 
"  personales  certo  loco  alicui  imprcssas  ubique  circumferri  et  personam  comitari, 
"  cum  hoc  effectu  ut  ubivis  locorum  eo  jure  quo  tales  personje  alibi  gaudent  vel  subject! 
"  sunt,  gaudeantur  et  subjiciantur." 

This  principle  was  adopted  and  acted  on  in  two  very  remarkable  cases  by  your 
Lordships  then  proceeding  under  the  advice  of  Lord  Eldon, — I  mean  ('rawford  i\ 
Patrick,  and  Strathmore  /•.  Bowes.  In  the  former,  a  child  having  been  born  before 
marriage  in  America,  where  the  English  law  prevails,  claimed  a  Scotcli  estate  in  respect 
of  the  subsequent  marriage  of  his  parents  there,  of  whom  the  father  was  Scotch. 
He  contended,  that  the  question  having  arisen  upon  a  real  estate  in  Scotland,  the 
Court  of  Session  was  bound  to  administer  the  law  loci  rel  sitae,  and  that  law  declared 
him  legitimate.  But  the  Court  below  and  your  Lordships  held  that  legitimacy  is 
a  status  to  be  determined  by  the  law  of  the  party's  birth-place,  or  at  any  rate,  by  that 
of  the  country  where  the  marriage  of  his  parents  was  had,  as  well  as  himself  born; 
and  they  held  him  bastard  in  Scotland  [76]  where  the  land  lay,  because  he  was 
bastard  in  America,  where  his  birth  and  his  jjarents'  marriage  took  place.  In  Strath- 
more V.  Bowes,  a  marriage  had  in  London  after  the  birth  of  the  child  was  held  not 
to  legitimate  the  issue  either  as  to  Scotch  honours  or  estate  on  the  same  grounds  ; 
and  in  both  these  cases  one  of  the  points  made  for  the  judgment  was  the  absurdity 
of  holding  the  same  per.son  to  be  bastard  in  one  country  and  legitimate  in  another. 

It  is  plain  that  legitimacy  has  but  one  meaning,  namely,  born  in  lawful  wedlock. 
Now  in  Scotland  the  child  born  before  the  marriage  ceremony  has  been  performed 
is  legitimate,  not  because  of  a  subsequent  act  of  his  parents,  but  because  he  is  con- 
sidered as  born  in  lawful  wedlock.  The  marriage  is  held  to  have  preceded  his  birth, 
and  according  to  the  doctrine  and  language  of  the  civil  law,  from  which  Scotland 
and  other  countries  have  borrowed  this  principle,  he  is  considered  as  non  legitimatus, 
sed  legitimus  ab  initio.  Nor  is  this  a  mere  fiction  of  law  and  a  technical  refinement. 
Marriage  in  Scotland  is  a  consensual  contract,  and  perfected  by  consent  alone.  But 
this  may  be  given,  and  the  contract  made  in  two  ways,  cither  per  verba  de  protsenti, 
or  by  a  promise  subsequente  copula.  Now  in  the  latter  case  the  copula  makes  the 
previous  promise  a  consent — it  turns  the  promise  touching  the  future  into  a  present 
consent.  A  child  then,  born  in  the  interval  between  the  promise  and  the  copula, 
would  be  legitimate,  for  the  copula  would  show  that  consent,  and  therefore  a  marriage 
had  preceded  his  birth.  But  so  does  a  marriage  after  the  birth,  for  that  raises  the  legal 
presumption  that  therewas  a  consent  before  the  [77]  birth  and  at  the  cohabitation.  The 
cohabitation  is  held  to  have  been  a  consent  and  a  marriage;  the  ceremony  is  only  held  as 
evidence  of  that  previous  consent  and  contract.  So  much  is  this  the  case,  that  if  either 
party  was  married  to  another  at  the  time  of  the  child's  birth,  or  during  the  interval 
between  that  birth  and  the  ceremony,  no  legitimation  takes  place,  because  no  room 
exists  for  the  presumption  of  law  that  the  consent  or  marriage  took  place  before  the 
birth.  All  this  is  certain  and  clear,  but  the  learned  judges  in  the  Court  below  appear 
not  to  have  taken  it  into  their  consideration. 

The  judgment  is  rested  entirely  upon  the  statute  of  Merton,  and  it  is  contended 
that,  by  that  famous  Act,  he  is  declared  a  bastard  who  is  born  before  the  marriage 
of  his  parents :  no  doubt  so  he  is  in  England;  and  no  doubt  bastardy — the  status 
of  bastardy — is  what  the  English  law  is  there  dealing  with.  But  is  this  an  authority 
for  saying  that  he  only  shall  inherit  English  lauds  whom  that  statute  declares  legiti- 
mate 1 

It  is  said  tliat  the  lex  loci  rei  sitcB  must  govern  the  succession  to  real  estate  ;  un- 
doubtedly it  must :  and  if  that  law  gives  it  in  Kent  to  all  the  sons,  and  in  Brentford 
to  the  youngest,  and  elsewhere  to  the  eldest,  these  several  sons  are  the  heirs  in  those 
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several  places.  But  wlien  it  is  said  the  lawful  issue  shall  take — I  agree — 1  too  say 
only  the  legitimate  son  or  sons  shall  inherit  :  but  to  find  who  are  the  legitimate  sons, 
I  must  ask  the  law  of  the  birth-place, which  fixes  the  status  of  legitimacy  ;  of  the  per- 
sonal cjuality,  according  to  Huber,  that  travels  around  every  where  with  the  party- 
But  the  argument  assumes  a  narrower  and  appa-[78]-rently  closer  form  still,  for  "it 
is  said  that  the  statute  declares  those  only  inheritable  who  are  born  in  marriage, 
and  that  Lord  Coke  accordingly  defines  the  heir  to  be,  him  who  is  ex  justis  nuptiis 
procreutris.  Tliere  is  in  this,  however,  a  great  fallacy  ;  "  Born  in  marriage  "  or  not- — 
"  ex  justis  nuptiis  procreatus  " — or  not — is  to  be  determined  by  some  law  or  other  ; 
it  is  not  a  question  that  answers  itself  and  in  one  way  only.  Then  what  law  shall 
determine  ?  Certainly  eitlier  the  law  of  the  country  where  the  party  was  born, 
or  where  the  marriage  was  had ;  the  law  either  of  the  country  where  the  nuplio' 
were  had,  or  where  the  procreatio  took  place.  A  question  might  arise,  where  the 
events  happened  in  different  countries — it  might  then  be  doubted  which  law  should 
govern — which  should  be  resorted  to  for  an  answer  to  the  question.  But  where 
both  events  happened  in  the  same  country,  as  here,  there  seems  no  doubt  at  all  in 
the  matter.  Now  the  law  of  the  country  where  both  the  marriage  and  the  birth 
took  place,  declares  that  the  party  was  born  in  lawful  wedlock  ;  that  he  was  ex  justiis 
nuptiis  procreatus ;  and  wholly  denies  that  he  was  born  before  marriage  or  out  of 
wedlock. 

But  it  is  said  that  this  is  a  fiction,  and  that  our  law  cannot  import  the  fictions 
of  a  foreign  system,  though  its  principles  we  are  allowed  to  import.  This  distinction 
I  do  not  profess  to  comprehend  ;  what  is  a  fiction  but  a  principle  1  It  is  only  one 
particular  view  which  the  law  takes,  and  one  doctrine  which  it  lays  down.  Suppose 
a  Scotch  Court  were  to  deny  the  legitimacy  of  a  child  who  was  born  on  the  day  after 
his  parents  married  in  England,  should  we  not  say  that  a  gross  absurdity  was  com- 
mitted ?  Should  we  not  say  the  child  was  [79]  born  in  lawful  wedlock,  and  hold 
the  doctrine  absurd  which  should  question  his  being  lawfully  begotten  ?  Nay,  suppose 
a  gift  in  the  usual  terms,  to  the  heirs  of  the  body  lawfully  begotten  :  we  should  let 
the  child  born  the  day  after  maiTiage  take  undei-  such  a  gift,  although  it  was  clearly 
not  lawfully  begotten  in  point  of  fact.  This  is  a  fiction  exactly  analogous  to  the  Scotch 
fiction.  The  Scotch  law  presumes,  against  the  fact,  the  marriage  to  have  been  had 
before  the  birth  of  the  child  ;  our  law  presumes,  against  the  fact,  the  marriage  to 
have  been  had  before  the  cohabitation  of  the  parents  :  the  fiction  or  rather  presump- 
tion is  parcel  of  the  legal  principle  in  both,  and  there  can  be  no  reason  for  importing 
the  residue  of  the  doctrine  and  rejecting  the  presumption  ;  there  can  be  no  reason 
for  importing  the  English  law  presumption  into  Scotland,  which  does  not  justify 
and  require  us  to  import  the  Scotch  law  presumption  into  England. 

It  must  be  recollected,  too,  that  the  special  verdict  finds  as  a  fact  the  legitimacy 
of  the  party,  and  not  his  legitimation  ;  it  finds  as  a  fact  that  he  is  legitimate  ;  that  is 
to  say,  lawfully  liorn.  Now  we  know  this  to  mean  by  the  Scotch  law,  born  in  lawful 
wedlock;  but  the  finchng  in  the  verdict  is  sufficient;  for  legitimate,  as  contradis- 
tinguished from  legitimated,  means  born  in  lawful  wedlock,  and  can  mean  nothing 
else.  So  in  the  civil  law.  from  whence  this  doctrine  is  wholly  taken,  both  in  Scotland 
and  Holland  and  other  countries,  the  child  is  legitimus,  not  legitimatus,  as  in  the  same 
system  of  jurisprudence,  liber  is  a  free  man,  libertinus,  one  of  the  condition  of  a  freed 
man,  ingenuus,  one  free  born,  if  any  person  were  found  to  be  [80]  ingenuus  by 
an  inquisition,  we  should  contend  that  he  never  had  been  a  slave,  though  a  finding 
of  liber  might  leave  it  equivocal  In  like  manner  and  by  a  parity  of  reason,  a  person 
being  found  legitimate,  or  legitimus,  and  not  legitimated  or  legitimatus,  excludes 
the  supposition  of  his  ever  having  been  a  bastard,  and  shows  him  to  be  lawfully  born 
and  begotten.  Suppo.se  a  Scotch  estate  devolved  to  one  born  before  marriage,  as 
it  might  by  devise  (or  rather  Scotch  conveyance  in  the  nature  of  devise)  to  the  first 
son  of  A..  I  apjjrehend  that  A.  marrying  the  mother  the  day  after  the  devisor's  death, 
the  estate  would  be  vested  in  the  son,  because  he  would  become  legitimate,  though  born 
before  the  death.  But  it  is  unnecessary  to  argue  this,  though  it  illustrates  the  prin- 
ciple ;  the  fact  found  is,  that  the  lessor  of  the  plaintiff  was  born  in  Scotland  legitimate, 
or  in  lawful  wedlock. 

The  cases  of  Crawford  v.  Patrick  and  Strathmore  v.  Bowes  have  been  already 
referred  to,  but  they  require  another  remark.     They  were  decided  in  this  House, 
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by  appeal  it  is  true  from  Scotland,  and  respecting  the  Scotch  real  estate,  but  still  by 
this  House,  and  upon  general  principles  of  law.  Those  cases  were  the  precise  con- 
verse of  this  :  they  decided  the  bastardy  of  parties,  and  on  the  distinct  ground  that, 
as  Lord  Redesdale  said,  they  were  "  bastard  by  the  law  of  their  birth-place,  and  tliere- 
"  fore  bastard  in  Scotland  where  the  rights  claimed  respected  real  estate."  It  is  not 
more  the  rule  of  the  English  law  that  cliildren  born  out  of  wedlock  shall  not  inherit, 
though  their  parents  intermarry,  than  it  is  the  rule  of  the  Scotch  law  that  such 
children  shall  inherit,  if  their  parents  do  [81]  intermarry.  It  is  not  more  alien  to 
the  English  law  to  adopt  the  fiction  that  such  children  are  born  in  wedlock,  than  it 
is  alien  to  the  Scotch  law  to  exclude  this  principle.  1'he  English  rule  being  statutory 
can  make  no  difl'erence.  A  fixed  and  known  principle  of  common  law  has  exactly 
the  same  force  with  statutory  provision.  How  then  can  the  opposite  principle  be 
adopted  in  two  cases  identically  the  same  1  The  Court  below  says  that  the  English 
law  gives  not  an  estate  to  the  bastard  eigne,  and  that  it  treats  him  as  bastard,  although 
by  the  law  of  his  birth-place  he  was  legitimate.  The  Scotch  law  gives  the  estate  to 
the  bastard  eigne,  regarding  him  as  legitimate,  and  this  House  adjudged  that  he  should 
not  take  that  estate,  only  because  he  was  illegitimate  by  the  law  of  his  birth-jalace. 
Your  Lordships  decided  that  the  lex  loci  rei  silce  should  not  be  regarded,  when  it 
differed  from  the  lex  loci  cuntracins  et  nativitatis  ;  you  decided  that,  when  the  former 
law  declared  for  legitimacy,  it  should  yield  to  the  latter,  which  declared  for  bastardy. 
How  can  you  be  called  upon  here  to  decide  that  the  lex  loci  rei  slice  shall  not  overrule 
tlie  other  law,  and  that  again  in  favour  of  bastardy  ?  I  profess  my  inability  to  under- 
stand how  these  two  decisions  of  the  same  question  can  in  any  way  stand  together  ; 
nor  am  I  able  to  perceive  that  the  least  attention  was  paid  by  the  Court  below  to  those 
important  decisions  of  your  Lordships. 

I  perceive  that  the  whole  argument  in  that  Court  turned  upon  a  cpiestion  not 
in  dispute  here.     The  learned  Judges  suppose  that  they  decide  the  question,  when 
they  prove  that  the  English  law  is  to  govern  the  case,  because  the  question  relates 
[82]  to  real  property  situated  in  England.     Now  undeniably  the  English  law  is  to 
govern  the  case  in  one  sense ;  the  eldest  lawful  son  is  to  succeed  ;   but  who  tliat  son 
is  must  be  determined  by  the  law  of  his  birth-place,  and  by  the  fact  found  that,  under 
that  law,  the  lessor  of  the  plaintifl'  is  eldest  lawful  son.     Nay  even  if  we  take  the 
English  law  to  be,  that  lawful  son  or  heir  is  he  who  was  born  in  wedlock,  then  we 
have  here  the  fact  found,  and  found  as  a  fact,  that  in  the  country  where  he  was  born 
the  party  was  born  in  wedlock.     No  one,  it  must  be  always  borne  in  mind,  pretends 
to  say  that  the  English  law  can  in  any  way  dispose  of  the  whole  question.     Admitting 
that  the  rule  cited  from  Lord  Coke  in  reference  to  the  statute  of  Merton  is  to  govern 
us,  hceres  qui  ex  justis  riuptiis  procreatus  est,  no  one  contends  that  the  question  what 
are  justce  nuptice  can  be  determined  otherwise  than  by  a  reference  to  the  lex  loci  con- 
tractus, or  it  may  be,  loci  nativitatis.     To  that  foreign  law,  then,  we  must  resort ;  and 
the  only  question  is,  at  wliat  period  of  our  inquiry  this  recourse  shall  be  had.     No 
more  needs  be  said  to  show  how  very  far  from  decisive  of  the  present  question  that 
position  is,  which  alone  is  argued  or  defended  by  the  learned  Judges,  namely,  that 
the  law  of  England  must  govern.     It  does  govern,  but  with  the  aid,  through  the 
ministry  of  the  foreign  law.     The  reference  made  to  the  dictum  of  the  Master  of  the 
Rolls  in  Brodie  v.  Barry,*  B.  does  not  touch  the  case.     All  that  his  Honour  there 
said  was,  that  questions  on  real  rights  must  follow  the  law  of  the  country  where  the 
land  lies.     This  is  not  denied  ;  nor  was  it  denied  by  this  House,  when  it  refused  to 
consider  W.  Shedden  or  J.  Bowes  as  legitimate  in  respect  to  Scotch  Es-[83]-tates, 
although  the  law  of  Scotland  where  those  estates  lay  held  them  both  to  be  so  ;  or 
rather  would  so  have  held  had  they  been  born  in  Scotland.     But  while  this  House 
and  the  Court  of  Session  admitted  that  the  Scotch  law  must  decide,  they  also  held 
that  the  Scotch  law  refused  estate  to  bastards,  and  that  it  regarded  one  as  a  bastard 
who  was  so  by  the  law  of  his  birth-place.     That  was  the  same  case  in  principle  with 
this,  in  every  material  respect. 

It  is  not  easy  in  such  a  question,  a  question  raised  on  the  confliclus  legum,  to  omit 
all  considerations  of  convenience  ;  inasmuch  as  it  is  principally  on  views  of  convenience 
that  the  whole  doctrine  of  what  is  generally  called  comitas  turns.     One  should  say 

*  2  Ves.  andBea.  p.  127. 
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that  nothing  can  be  more  pregnant  with  inconvenience,  nay,  that  notliing  can  lead 
to  consequences  more  strange  in  statement,  than  a  doctrine  whicli  sets  out  with 
assuming  legitimacy  to  be  not  a  personal  status,  but  a  relation  to  the  several  countries 
in  which  rights  are  claimed,  and  indeed  to  the  nature  of  different  rights.  I'hat  a 
man  may  be  bastard  in  one  country,  and  legitimate  in  another,  seems  of  itself  a  strong 
position  to  affirm,  but  more  staggering  when  it  is  followed  up  by  this  other,  that  in 
one  and  the  same  country  he  is  to  be  regarded  as  bastard  when  he  comes  into  one  Court 
to  claim  an  estate  in  land,  and  legitimate  when  he  resorts  to  another  to  obtain  personal 
succession  ;  nay,  that  the  same  Court  of  Equity  (wdien  the  real  estate  happens  to  be 
impressed  with  a  trust)  must  view  him  as  both  bastard  and  legitimate,  in  respect  of 
a  succession  to  the  same  intestate.  Further  still,  should  he  happen  to  be  next  of  kin 
to  liis  uncle,  who  had  a  mortgage  upon  the  estate,  he  must  be  denied  his  succession 
to  the  land  of  the  mortgagor  [84]  in  his  quality  of  bastard,  and  be  allowed  to  come 
in  as  an  incumbrancer  upon  the  self-same  estate  in  his  capacity  of  legitimate  son  to 
the  same  mortgagor.  All  this  is  assumed  to  be  the  law  by  the  learned  Judges  who 
have  decided  below,  and  advised  your  Lordships  here.  They  have  not  assumed, 
what  however  they  cannot  deny,  that  it  is  another  consequence  of  their  doctrine,  to 
enable  a  descendant  of  this  same  bastard  to  claim  through  him. as  if  he  were  legitimate, 
while  the  alleged  force  of  the  statute  of  ^lertou  and  of  Lord  Coke's  commentary  there- 
upon, excludes  him  from  taking  it  himself.  In  the  same  country,  in  the  same  Courts, 
in  respect  to  the  same  land,  he  is  both  bastard  and  legitimate ;  bastard  for  the  pur- 
pose of  his  own  succession,  legitimate  when  the  succession  of  others  is  concerned. 
May  I  be  permitted  most  respectfully  to  express  a  doubt  wdiether  or  not  this  question 
has  received  all  the  consideration  which  it  deserves  at  the  hand  of  those  learned 
Judges  1 

I  know  not  that  it  carries  the  argument  much  further,  but  there  is  a  proceeding 
well  known  to  your  Lordships  sitting  here  as  a  Court  of  general  jurisdiction  over  the 
whole  United  Kingdom,  though  unknown  to  the  Courts  of  England, ^-the  process  of 
declarator.  Suppose  a  declarator  of  legitimacy  had  been  brought  in  the  Scotch  Courts 
by  the  lessor  of  this  plaintiff,  the  judgment  would  have  been,  and  quite  as  a  matter 
of  course,  that  he  was  lawful  son  of  Wm.  Birtwhistle  ;  and  the  present  defendant 
being  made  a  party  to  this  suit,  the  judgment  could  be  given  in  evidence  before  the 
Court  wliere  the  ejectment  nov  before  us  was  brought.  I  agree  that  such  a  judg- 
ment does  not  conclusively  bind  ;  yet  it  would  place  the  conflict  [85]  of  the  two 
laws  in  a  somewhat  stronger  light,  if  the  English  Court  should  pronounce  him  bastard 
whom  the  Scotch  Court,  sitting  in  the  country  of  his  birth,  had  pronounced  lawful 
son.  But  if  both  judgments  were  brought  here  by  appeal  and  writ  of  error,  as  migjit 
easily  happen,  your  Lordships  would  be  compelled  to  affirm  the  sentence  of  the  Scotch 
Court,  and  yet  you  are  now  asked  to  affirm  the  opposite  judgment  of  the  King's  Bench. 
Let  it  be  observed,  too,  that  all  this  anomaly  is  in  Englancl — it  begins  and  ends  here  ; 
for  the  Scotch  Judges  have  decided  in  such  cases  with  perfect  consistency,  as  well  as 
entire  uniformity.  Those  learned  persons,  whose  familiarity  with  legal  principle, 
in  its  enlarged  sense;  is  derived  from  a  deep  study  of  the  feudal  and  of  the  civil  law, 
as  well  as  of  the  modern  jurisprudence  of  Scotland,  have  been  guided  in  all  their 
determinations  of  such  questions  by  simple,  rational,  and  intelligible  principles.  ]f 
a  declarator  of  legitimacy  were  brought  before  them  by  one  born  in  England  before 
marriage,  and  whose  parents  afterwards  intermarried,  their  sentence  would  be  that 
lie  was  illegitimate  ;  and  even  were  he  to  claim  a  Scotch  estate  the  law  would  be  the 
same.  This  has  been  ruled  in  Scotland  in  the  cases  more  than  once  referred  to, 
and  affirmed  upon  appeal  here.  But  you  are  now  advised  to  take  a  different  course, 
when  the  .same  question  arises  in  another  part  of  the  United  Kingdom.  It  may  be 
observed  that,  in  referring  to  those  Scotch  cases,  the  learned  Chief  Justice  says,  with- 
out discussing  them,  that  it  is  satisfactory  to  him  that  the  form  of  the  proceeding 
(a  special  verdict)  was  such  as  to  carry  the  question  before  the  same  tribunal  which 
pronounced  those  decisions.  In  the  advice,  [86]  however,  which  lias  been  given 
to  this  tribunal  by  the  same  learned  Judges.  1  do  not  find  that  those  decisions  have 
been  much  considered. 

I  am  of  opinion  therefore  that  this  case  was  wrong  decided  below,  and  upon  views 
which  got  rid  of  the  real  point,  and,  escaping  to  one  very  easy  and  quite  undisputed, 
left  the  only  question  undecid-ed.     With  the  greatest  respect  for  the  learned  Judges 
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who  gave  the  same  opinion  to  your  Lordships,  on  the  snnie  gronnds.  [  am  honiid  to 
give  my  own  opinion,  aUhongh  it  differs  so  witieiy  from  tlieirs  :  and  is,  therefore, 
very  iiivcly  to  be  wrong.  I  tinnk  tliat  tlie  writ  of  error  ought  to  be  allowed,  and  the 
le.ssor  of  the  plaintiff  be  fonnd  entitled  to  tlie  posted,  and  to  recover.  Ihit  I  thiidc  it 
most  i)robable  that  yonr  Lordships  may  desire  to  have  the  ease  re-argiied,  considering 
its  great  importance;  and  I  luunbly  snbniit  these  observations  to  yonr  Lordships, 
but  more  paitieularly  to  my  noble  and  learned  fiiend  (Lord  Lyndhnrst)  who  held 
the  Great  .Seal  at  the  time  when  the  case  was  lieard. 

Lord  Lyndlnirst. — This  was  a  ease  which  arose  on  the  Ndrthern  Circuit.  For  the 
pur])ose  of  raising  the  (piestion  of  law  for  the  ojiiniun  of  the  ('ouit  of  King's  Bench, 
the  parties  agreed  on  a  special  verdict.  The  (piestion  was  argued  oiiginall\'  at  great 
length  and  with  great  learning  by  the  jjresent  Lord  Chief  .Justice  of  the  Common 
Pleas  on  the  one  side,  and  by  counsel  of  great  eminence  on  the  other,  and  the  Court 
of  King's  Bench  were  unanimous  in  their  opinion  upon  the  case  :  however,  in  con- 
sequence of  the  importance  of  the  <|uestion,  at  the  suggestion  of  the  Lord  Chief  Justice 
at  the  time,  it  was  thought  to  be  right  to  bring  the  (piestion  to  your  Lordships'  House. 
It  [87]  was  again  argued  with  great  learning  at  your  Lordships'  bar.  It  was  very 
elaborately  argued,  and  the  learned  Judges  unanimously  concurred  in  the  decision 
of  the  Court  of  King's  Bench.  However,  my  noble  and  learned  friend  has  stated  a 
doubt  with  respect  to  the  case  :  he  is  of  opinion  that  all  the  neces.sarv  views  of  the 
subject  were  not  taken  in  the  argument,  and  that  they  were  not  sufficiently  con- 
sidered by  the  learned  Judges  at  the  time  of  the  giving  their  advice  to  your  Lordships. 
Under  these  circmnstances  1  agree  with  my  noble  and  learned  friend,  with  a  view 
to  settling  the  law  upon  this  subject,  and  with  reference  also  to  the  importance  of  the 
(piestion,  it  might  be  desii'able  that  the  case  should  again  be  argued  by  counsel  at 
the  bar,  in  such  a  way  as  your  jjordsbips  shall  direct,  in  the  ])resence  of  the  learned 
Judges.  That  of  course  must  be  next  Session,  as  it  will  be  iiii)iossible  to  call  them 
together  this  Session. 

I  might  say  that  I  think  some  of  the  views  put  by  my  noble  and  learned  friend 
are  very  striking.  1  have  adverted  to  them  myself  over  and  over  agaiit  in  considering 
the  case  ;  they  require  very  fidl  and  patient  consideration,  and  no  pains  should  be 
spared  to  arrive  at  the  proper  result ;  therefore,  I  should  suggest  the  course  which 
I  believe  my  noble  and  learned  friend  approves,  that  your  Lordships  should  recpiest 
the  learned  Judges  to  attend  here  to  hear  the  cause  re-argued. 

Lord  Brougham. — My  Lords,  I  am  much  better  pleased  that  my  noble  and  learned 
friend  should  put  it  as  he  has  done  upon  his  judgment  that  the  questions  now  raised 
are  worth  consideration,  than  that  it  should  pi'oceed  on  any  doubts  entertained  by  me. 
I  should  not  think  it  right  that  I,  who  was  [88]  not  judicially  here  when  the  case 
was  argued,  should  alone  advise  your  Lordships. 

Lord  Denman. — My  Lords,  1  think  the  importance  of  the  case  is  such,  and  the 
doubts  which  exist  are  so  considerable,  that  they  ought  to  be  further  investigated 
before  the  case  is  determined  by  your  Lordships. 

Ordered  to  be  further  argued  before  the. judges  next  Session,  by  one  Counsel  on 
each  side. 


[89]  SCOTLAND. 

COURT  OF  SESSION. 


The  Honourable  Dame  Anne  J?oscawen  or  "Waruendee, — A2i})cUant ;  The 
Eight  Honourable  Sir  Geokge  'Warkknder,  of  Lochend,  Ikrt, — Rcspon- 
dcni  [IS.'U]. 

I  Mews'  Dig.  viii.  22ri.  S.C.  2  CI.  &  F.  488.  Among  the  numerous  cases  in  which 
Warrender  v.  Warrender  is  dealt  with,  it  may  suffice  to  refer  to  Harvey  v.  farn  ie, 
1880-82,  8  A.  C.  -43;  and  Le  Mesiirier  v.  Le  Mexiirier,  |18<l.5]  A.  (I.'SIT,  where 
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all  the  principal  authorities  are  examined.     See  also  Westlake,  Priv.  Int.  Laic, 
3rd  ed.  G5,  78;  and  Dicy,  Confl..  of  Lnns,  2nd  ed.  6.30.] 

In  1810  a  marriage  was  solemnized  in  England  between  an  English  woman 
and  W.,  a  Scotchman  by  birth,  property,  and  connections,  but  partly 
domiciled  in  England.  In  1819  a  deed  was  executed,  by  which  they  agreed 
;  to  live  separate — the  agreement  to  be  rescinded  only  by  nmtual  consent, 

and  on  specified  conditions  ;  and  a  provision  for  the  wife  was  charged  upon 
the  estates  of  tlie  husband  in  Scotland.  From  this  time  they  were  in 
a  state  of  separation,  the  husband  living  almost  wholly  in  Scotland.  The 
wife  resided  on  the  Continent,  chiefly  in  France. 

Upon  action  by  the  husband  in  the  Court  of  Session  in  Scotland,  for  a  divorce 
on  the  ground  of  adultery,  Held  that  the  Court  had  jurisdiction  to  pro- 
nounce a  sentence  of  divorce,  a  Vinculo  Matrimonii. 

The  question  in  this  case  arose  in  an  action  of  divorce  brought  in  the  Court  of 
Session  in  Scotland  at  the  instance  of  Sir  Ceorge  Warrender,  against  Dame  Anne 
Boscawen  or  Warrender. 

The  case  stated  in  the  Court  below  for  the  pursuer  was  as  follows  : — 

The  pursuer  was  a  native  of  Scotland.  He  was  born  and  educated  in  that  country. 
Descended  of  Scotch  parents,  he  succeeded  to  and  still  possessed  [90]  the  family 
estates  of  Lochend,  in  the  county  of  East  Lothian.  He  had  likewise  purcliased  landed 
property  in  several  counties  in  Scotland,  to  the  extent  of  between  £40,1)0(1  and  £.50,000. 
Having  succeeded,  in  the  year  1820,  on  the  death  of  his  cousin,  to  the  estate  of  Brunts- 
field  in  the  immediate  vicinity  of  Edinbvirgh,  he  soon  afterwards  made  considerable 
additions  to  the  mansion-house  on  it,  and  fitted  it  up  as  a  residence  for  himself,  at  an 
expense  of  about  £7000.  After  that  period,  he  made  it  his  principal  residence,  and 
was  residing  there  at  the  time  of  the  suit. 

At  an  early  period  in  life  he  obtained  a  commission  in  the  Berwickshire  regiment 
of  militia,  with  which  he  did  duty  both  in  Scotland  and  in  England,  and  then  held 
the  lieutenant-colonelcy  of  the  regiment. 

In  1807  the  pursuer  was  returned  to  parliament  for  the  Haddington  district  of 
burghs,  and  at  a  subsequent  period,  represented  in  parliament  the  burghs  of  Truro, 
Sandwich.  Westbury,  and  Honion.  About  the  end  of  the  year  1812  he  was  appointed 
to  a  seat  at  the  Board  of  Admiralty,  and  there  being  an  official  residence  attached  to 
it,  he  soon  afterwards  took  possession  of  it.  and  contiinied  to  occupy  it  till  the  month 
of  April  1822.  Until  his  appointment  tci  this  office,  he  had  no  house  in  London,  or 
elsewhere  in  England  ;  he  kept  no  establishment  there,  but  lived  some  times  in  hotels, 
at  other  times  in  furnished  lodgings,  when  his  parliamentary  duties  required  his 
attendance  in  London.  He  spent  the  greater  part  of  his  time  in  Scotland.  His 
residence  was  there,  and  he  only  left  it  when  required  by  his  reginuMital  or  parlia- 
mentary duties.  During  the  time,  indeed,  that  he  held  the  situation  of  one  [91] 
of  the  Lords  of  the  Admiralty,  it  became  necessary  for  him  to  spend  a  greater  part 
of  his  time  in  London  ;  but  even  then  he  was  in  the  practice  of  returning  to  Scotland 
every  year  when  the  duties  of  his  office  permitted. 

During  one  of  his  visits  to  England,  in  the  month  of  October  1810,  and  while 
he  was  residing  in  temporary  lodgings,  he  was  regularly  married  to  the  Defender. 
The  marriage  ceremony  was  performed  in  London,  and  the  Defender  was  an  English 
lady,  both  by  birth  and  connections.  Marriage  articles,  after  the  English  form, 
were  entered  into,  but  the  provisions  settled  upon  the  Defender  as  his  wife  were  con- 
tained in  an  ante-nuptial  contract  of  marriage,  executed  in  the  Scotch  form,  siviul  et 
««??((>/ with  the  English  articles,  and  were  securedover  his  heritable  property  in  Scotland. 

It  was  provided  by  that  deed,  that  the  Defender  should  be  secured  in  a  jointure 
of  £1000  a  year,  partly  over  the  estate  of  Lochend,  and  partly  over  the  lands  of  Good- 
speed,  both  situate  in  the  county  of  Haddington.  The  deed  narrates,  "  that  the  said 
"  Sir  George  Warrender  and  Anne  Boscawen  having  conceived  a  mutual  love  and 
"  affection  for  each  other,  do  hereby,  with  consent  foresaid,  accept  of  each  other  for 
"  lawful  spouses,  and  promise  to  accomplish  and  solemnise  their  marriage  without 
"  delay  ; "  and  that  the  pursuer  had  covenanted  and  agreed  to  "  settle  £1000  sterling 
"  a-year  upon  her  as  her  jointure,  to  be  secured  on  his  real  estates  in  Scotland  ;  and, 
"  in  regard  that,  bv  the  settlements  of  the  estate  of  Lochend,  the  heirs  of  entail  and 
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"  provision  succeeding  thereto  :ire  empowered  to  ])rovide  their  hidies  in  a  competent 
"  liferent  provision,  by  [92]  way  of  lociility.  out  of  the.  said  estate,  not  excecdinj^  tlie 

■  third  part  of  the  real  rent  thereof  for  the  time  ;  therefore,  the  said  Sir  George  War- 
"  render,  as  a  security  to  the  said  Anne  Boscaweii,  his  future  spouse,  of  an  annuity 
"  of  £580  sterling,  part  of  the  said  jointure  or  annuity  of  £1000  covenanted  to  be  paid 
"  to  her  as  aforesaid,  liereby  binds  and  obliges  himself,  and  iiis  heirs  of  entail  and 
'  ])rovision,  and  his  successors  and  representatives  whatever,  legally  and  sufficiently 
"  to  infeft  and  seise  the  said  Anne  Boscaweii,  his  futni'<'  spouse,  in  liferent  during  all 
"  the  days  of  her  life,  after  his  decease,  in  case  she  shall  ha])pen  to  survive  him  :  But 
"  always  with  and  under  the  reservation,  conditions,  and  provisions  after  written, 

■  in  all  and  sundry  the  lauds  and  others  specified  (the  rent  whereof  is  within «  third 
'■  part  of  the  rent  of  the  said  lands  and  estate  of  Lochend),  viz.,  the  lands  and  ground.s 
"  of  Lochend." 

It  farther  provides,  that  besides  the  foresaid  provision,  "  by  way  of  locality  to  the 
"  said  Anne  Boscawen,  for  securing  to  her  the  foresaid  annuity  of  £580  sterling,  part 
"  of  the  said  jointure  or  annuity  of  £1000  agreed  to  be  secured  to  her  upon  the  said 
"  Sir  George  Warrender's  real  estates  in  Scotland,  he  hereby,  in  complete  fulfilment 
"  of  his  engagenient  to  settle  and  secure  to  her  the  said  jointure  of  £1000,  binds  and 
"  obliges  himself,  and  his  heirs,  executors,  successors,  and  representatives  whatsoever, 
"  to  pay  to  the  said  Anne  Boscawen,  during  all  the  days  of  her  lifetime  after  his  decease, 
"  in  case  she  shall  survive  hiui  only,  an  annuity  of  £i'20  sterling,  free  of  all  burdens 
"  and  deductions  whatever,  at  two  terms  [93]  in  the  year,  Whitsunday  and  Martin- 
'■  mas,  by  equal  portions,  with  £-l:2  sterling  of  penalty  for  each  term's  failure  in  payment 
"  of  the  said  annuity,  and  the  legal  interest  of  the  said  annuity  from  the  respective 
"  terms  of  payment  thereof  during  the  non-payment  of  the  same  ;  and  beginning  the 
"  first  term's  payment  of  the  said  annuity  at  the  first  term  of  Whitsunday  or  Mar- 
"  tinmas  next  after  the  death  of  the  said  Sir  George  Warrender,  for  the  half  year 
"  preceding,  and  so  forth  half  yearly  and  termly  thereafter  during  her  life.  And  for 
"  further  security  and  more  sure  payment  to  the  .said  Anne  Boscawen  of  the  said 
'■  annuity,  the  said  Sir  George  Warrender  binds  and  obliges  himself  and  his  foresaids, 
'■  upon  his  own  charges,  legally  and  sufficiently  to  infeft  and  seise  the  said  Anne 
"  Boscawen  in  the  said  annuity  of  £420  .sterling,  free  of  all  burdens  and  deductions 
"  whatever,  to  be  ujilifted  at  the  said  two  terms  in  the  year,  Whitsunday  and  Martin- 
"  mas,  by  equal  portions,  and  beginning  the  first  term's  payment  thereof  at  the  first 
■'  of  these  terms  next  after  the  decease  of  the  said  Sir  George  Warrender,  with  £42 
"  sterling  of  penalty  for  each  term's  failure,  and  the  legal  interest  of  the  said  annuity 
"  from  the  respective  terms  of  payment  thereof,  during  the  not  payment  of  the  same, 
"  furth  of  all  and  whole,  the  lands  and  farm  of  G<]odspeed,  presently  occupied  by  John 
'■  Tait,  as  tenant  thereof,  and  the  lands  and  farm  of  Myreside,  presently  occupied  by 
'■  Alexander  Sawers,  as  tenant  thereof,  with  the  teinds  of  the  said  lands,  and  whole 

■  parts,  pendicles,  privileges,  and  pertinents  of  the  same,  lying  within  the  parish  of 
"  Dunbar,  and  constabidary  of  Haddington,  within  the  sherifTdom  of  Edinburgh, 
"  [94]  as  more  particularly  described  in  the  rights  and  investitures  thereof." 

This  deed  was  executed  according  to  the  forms  of  the  law  of  Scotland.  It  contained 
all  the  clauses  customary  in  such  in.struments.  There  vras  a  clause  empowering  the 
defender  to  enter  into  pos.session  of  the  lands  in  the  event  of  the  jointure  not  being 
regularly  paid  ;  an  assignation  to  the  maills  and  duties,  precept  of  sasine,  etc. 

In  virtue  of  the  precept  of  sasine  contained  in  this  antenuptial  contract,  the  de- 
fender was  infeft  in  the  lands  of  Lochend,  and  in  the  lands  of  (Joodspeed  and  others, 
conform  to  instrument  of  sasine  in  her  favour,  dated  the  17th,  and  registered  in  the 
jjarticular  of  sasines  for  the  shire  of  Edinburgh,  the  18th  day  of  December,  1810; 
and  at  the  date  of  the  suit  she  stood  infeft  in  those  lands. 

The  other  provisions  contained  in  the  marriage  contract,  amounting  in  certain 
events  to  £30,000,  were  in  like  manner  secured  over  the  pursuer's  heritable  property 
in  Scotland. 

The  marriage  took  place  in  October,  1810,  and  immediately  afterwards  the 
])ursuer,  accompanied  by  the  defender,  returned  to  Scotland,  where  they  remained 
till  the  mouth  of  May  following.  In  the  following  spring  the  pursuer's  duties  as 
member  of  parliament  requiring  his  attendani-e  in  London,  they  passed  a  few  months 
at  a   hotel  there,  and   immediately  afterwai'ds  returned  to  his  paternal  residence 
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at  Locheiid,  where  tliey  reiiuiiiied  for  a  considerable  time.  Afterwards  the  pursuer 
was  prevented  from  continuing  to  pass  as  much  of  his  time  as  formerly  in  Scotland, 
by  accepting  a  seat,  first  at  the  Board  of  Admiralty,  and  subsequently  at  the  Board 
of  Control. 

[95]  Jn  consequence  of  differences  which  took  jilace  lirtwfcn  tlie  pursuer  and 
defender,  it  was  propo.sed  on  the  part  of  the  defende]-  and  her  relatives,  that  there 
should  be  a  separation  between  them. 

In  IS]!),  articles  of  agreement  were  executed,  by  which  it  was  recited  that  they 
had  agreed  to  live  separate,  and  an  annuity  was  secured  to  the  wife  .so  long  as  she 
should  continue  to  live  separate  from  the  ]>ur.suer.  They  also  contained  a  condition 
"  that  if  the  .said  Sir  George  Warrender  shall  in  any  one  year,  be  obliged  to  pay,  and 
"  shall  pay  any  debt  or  debts  of  the  said  Dame  Anne  Warrender,  hereafter  contracted. 
"  to  the  amount,  in  the  whole,  of  upwards  of  £1010,  then  and  thenceforth  the  cove- 
"  nants  of  the  said  Sir  George  Warrender,  hereinbefore  contained,  shall  cease  and 
'"  he  void." 

It  was  further  provided  "  that,  if  the  said  Sir  George  Warrender,  am!  Dame  Anne 
■'  his  wife,  shall  jointly  be  desirous/if  annulling  these  presents,  and  the  agreements 
"  and  provisions  therein  contained,  and  shall  signify  such  desire  by  wi'iting  indorsed 
"  on  these  presents,  or  on  a  duplicate  thereof  of  such  writing,  to  be  under  their  joint 
'■  hands,  and  attested  by  two  credible  witnesses,  then  and  from  thenceforth  these 
"  presents,  and  every  article,  matter,  and  thing  herein  contained,  shall  cease,  determine, 
'■  and  be  null  and  void,  any  thing  herein  contained  to  the  contrary  not-withstanding." 

The  deed  of  separation  did  not  contain  clauses  empowering  the  wife  to  reside 
wherever  she  pleased,  nor  debarring  the  husband  from  suing  for  restitution  of  con- 
jugal rights.  But  the  pursuer  gave  to  the  defender's  brothers,  Lord  Falmouth  and 
the  [96]  Honourable  Mr.  Boscawen,  the  following  letter  :  "  My  Lord  and  Sir, — 
"  Although  I  have  objected  to  have  anv  clauses  inserted  in  the  articles  of  separation 
"  between  Lady  Warrender  and  myself,  which  should  contain  a  permission  from 
"  me  to  her,  to  go  and  reside  where  she  pleases,  or  which  should  preclude  me  from 
"  suing  her  in  the  Ecclesia.stical  Court  for  restitution  of  conjugal  rights,  I  hereby 
"  pledge  myself  that  Lady  Warrender  shall  be  at  liberty  during  our  .sejaaration.  to 
"  go  and  reside  where  she  pleases,  and  that  I  will  not  institute  any  suit  against  her 
"  for  the  purpose  above  mentioned.     I  am,"  etc. 

After  the  separation  had  been  arranged  on  this  footing,  the  Defender  went  to 
the  Continent ;  and  with  the  exception  of  a  few  months  when  she  made  a  visit  to 
London,  she  resided  sometimes  in  France,  and  at  other  times  in  Switzerland  and 
Italy,  changing  her  place  of  abode  from  time  to  time,  without  having  any  fixed  or 
permanent  residence. 

Circumstances  having  come  to  the  knowledge  of  the  Pursuer  which  led  him  to 
distrust  the  conjugal  fidelity  of  the  Defender,  and  having  evidence  that,  during  her 
residence  in  France,  she  had  been  guilty  of  an  adulterous  intercourse  with  Luigi 
Rabbitti,  a  music  master  in  Paris,  he  instituted  an  action  of  divorce  in  the  Scotch 
Courts. 

The  summons  was  served  against  the  Defender  edictally,  in  common  form,  and 
a  full  copy  of  it  was  served  upon  her  personally  at  Versailles,  where  she  happened 
at  the  time  to  be  resident. 

On  the  summons  being  called,  appearance  was  entered  for  the  Defender,  who 
lodged  defences  [97]  objecting  to  the  jurisdiction  of  the  Court,  and  denying  the 
charge  of  adultery.  These  defences  not  being  deemed  satisfactory,  were  appointed 
to  be  amended. 

In  the  amended  pleading,  three  preliminary  defences  were  urgd :  1st,  that  the 
Defender  is  not  subject  to  the  jurisdiction  of  this  Court,  in  respect  that  she  is  not 
domiciled  in  this  country  ;  2d,  that  the  citation  is  erroneous,  inasmuch  as  the  Defender 
ought  to  have  been  cited  at  the  Pursuer's  residence  ;  and,  3d,  that  the  marriages 
having  been  contracted  in  England,  can  only  be  dissolved  by  the  authority  of  parlia- 
ment. 

On  the  28th  of  June  1834  the  Judges  of  the  Court  of  Session  pronounced  an  inter- 
locutor, by  which  they  repelled  the  preliminary  defences.* 

*  12  Shaw  &D.  847. 
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The  Appeal  was  against  this  Judgment. 

For  the  Ajipellant  ;  the  Attorney-Genera i  and  Dr.  Addams. 

For  the  Re.spondent ;  Sir  W.  W.  FoUett  and  Dr.  Lu.sliington. 

As  to  the  1st  objection,  the  Appellant  relied  on  Brunsdon  v.  Wallace,*  Grant  r. 
Pedie.t  Pirie  r.  Lunan,J  Sharpe  r.  Orde,  and  the  ma.xim  Actor  sequitur  forum  rel ; 
and  contended  that  the  deed  of  separation  not  being  revocable  as  in  otlier  cases,  repelled 
the  fiction,  that  the  domicile  of  the  wife  followed  that  of  the  husband  :  that  Tovey 
V.  Lindsey  S  was  a  decisive  authority  against  the  Respondents  upon  the  first  objection. 

Upon  the  2d  objection,  the  Appellants  relied  on  French  v.  Pilcher.|| 

[98]  Upon  the  3d  objection,  the  Appellants  relied  on  Edmonston  v.  Ednionston,11 
Forbes  v.  Forbes,**  Levett  i\  Levett,tt  LoUey's  case.JJ  Bruce  v.  Bruce,  Beazlcy  r, 
Beazley.SS  M'Carthy  r.  De  Caix.jiil     In  Chancery  1813,  Moscombe  v.  M'Lelland.Till 

On  the  part  of  the  Respondent  it  was  answered,  as  to  the  1st  objection,  the  domicile 
of  the  husband,  is  the  domicile  of  the  wife.  Cod.  1.  10.  t.  39.  s.  9.  Voet.  de  Confl.  leg. 
t.  i.  s.  40.  and  1.  5.  t.  1.  s.  101.  Stair  B.  1.  t.  4.  s.  9.,  French  v.  Pilcher,  ante,  Gosson 
V.  Blake,  Fac.  Coll.  6th  July  IS'JO,  Lauder  v.  Vanghent,  27th  February  1G92,  Gordon 
V.  Eaglesgraaf,  9th  June  1(199,  Chichester  r.  Donegal,  1  Add.  Eccl.  Rep.  p.  19.,  lluber 
de  confiidu  leyaia  s.  10.,  Robinson  v.  Bland,  1  W.  Blac.  234.  Burr.  1077. 

Upon  the  eti'ect  of  the  deed  of  separation,  the  Respondent  cited  2  Roper's  H.  &  W. 
285  :  that  a  voluntary  separation  may  be  annulled  by  cohabitation  or  suit — Fletcher 
V.  Fletcher,  2  Cox  99.,  Bateman  r.  Ross,  1  Dow.  235.  and  MSS.  penes  Aut  :  that  the 
relation  can  only  be  dissolved  by  decree  or  Act  of  Parliament,  Mortimer  v.  Mortimer, 
2  Hagg.  318.,  King  v.  Sansom,  3  Add.  277.,  Beeby  v.  Beeby,  1  Hagg.  142.,  Sullivan 
t'.  Sullivan,  2  Add.  299.:  that  Courts  of  Equity  are  scrupulous  in  the  execution  of 
deeds  of  separation,  Wilkes  r.  Wilkes,  2  Dick.  791.,  Legard  v.  Johnston,  Ves.  352., 
St.  John  V.  St.  John,  11  Ves.  52G.,  Worrall  v.  Jacob,  3  Meriv.  256.:  so  Courts  of  Law, 
Marshall  r.  Rutton,  8  T.  R.  546.,  Beard  v.  Webb,  2  Bos.  &  P.  93  :  that  Tovey  r.  Lindsay 
turned  upon  a  doubt,  whether  the  domicile  of  the  husband  was  not  in  [99]  England, 
and  that  Piiie  /■.  Lunan  and  Beazley  v.  Beazley  were  cases  of  domicile  foreign  to  Scot- 
land. 

As  to  the  2d  objection,  they  argued  that  it  turned  upon  the  law  of  citation,  which 
was  regulated  by  6  Geo  4.  c.  120.  s.  53.,  and  the  act  of  sederunt,  14th  Dec.  1805,  s.  1. 

As  to  the  3d  objection,  the  Respondent's  Counsel  cited  the  cases  of  Edmonstone 
V.  Edmonstone,  Butler  v.  Forbes,  Duutse  v.  Levit,  and  Kibblewhite  v.  Rowland,  in 
1816.  Ferguson  on  Consistorial  Law,  p.  84.,  who  states  the  result  of  these  cases  as 
follows  : — "  According  to  these  precedents,  the  municipal  law  of  Scotland  is  also  now 
■'  applied  by  the  Consistorial  Judicature  in  all  cases  of  divorce,  without  distinction, 
"  whether  the  parties  are  foreign  or  domiciled  subjects  and  citizens  of  this  kingdom  ; 
"  whether,  when  foreign,  the  law  of  their  own  country  affords  the  same  remedy  or 
"  not,  and  whether  they  have  contracted  their  marriage  within  this  realm  or  in  any 
"  other ;  provided  only,  that  they  have  become  properly  amenable  to  the  jurisdiction 
"  in  this  forum,  etc.  The  rule  has,  for  a  period  of  more  than  ten  years,  stood  as  fixed 
"  by  them,  and  the  subsequent  practice  has  furnished  additional  instances  of  its 
"  application." 

That  contracts  are  to  be  construed  by  the  law  of  the  place  where  the  parties  in- 
tended they  should  be  carried  into  execution.  *  **  Ilderton  r.  Ilderton.ttt  a  case  of 
dower :  Anstruther  v.  Chalmers,^  a  will :  Brown  v.  Crawford,§5i§  Stevenson  v. 
Stewart,i|||i|  Watsons.  Renton.TlHH  Armour  v.  Campbell.**** 

[100]  They  also  cited  Blount  v.  Blount,  in  1801,  and  pointed  out  that  the  cases  ittt 

*  Fac.  Coll.  Feb.  1789.  1 1  Wils.  &  Shaw,  71 G.  |  Fac.  Coll.  March,  1 796. 

§  1  Dow.  117.  &  MSS.  II  Fac.  Coll.  June,  1800. 

IT  Ferg.  Cons.  Rep.  68.         **  Id.  168.  ft  Id.  209. 

tt  Fac.  Coll.  March,  1812.  andRuss.  et  Ry.  C.  C.  237. 

§§  2  Bos.  &  P.  229.  Ill  3  Hagg.  639.  flU  Ferg.  Cons.  Rep. 

■***  Pandect,  lib.  21.  tit.  de  obligationibus  and  actionibus  Huber  de  Compl.  leg.  s.  10. 

ttt  2  H.  Blac.  145  UJ  2  Sim.  1.  §SS  Morr.  Diet.  1587. 

Illlllld.  1518.  TO  Id.  4476.  ****  Bell'sRep.  103. 

tttt  The  cases  are  collected  in  Ferg.  Consist.  Law  quo  aupra.  and  partly  stated  and 
commented  on  by  Lord  Lyndhurst.  post.  147.  et  seq. 

1231 


IX  BLIGH  N.  S.  WARRENDER  V.  WARRENDER  [1834] 

referred  to  were  all  decided  subsequently  to  the  decision  in  LoUey  v.  Sugden,  and 
that  the  soundness  of  the  decision  in  Lolley's  case,  though  pronounced  by  the  Twelve 
Judges  in  England,  was  doubted  by  Lord  Eldon,  who  then  held  the  Seals,  and  that 
those  doubts  had  been  repeatedly  expressed  by  his  Lordship  in  subsequent  cases  : 
That  in  the  case  of  Ross  v.  Rose,  decided  in  the  House  of  Lords,  IGth  July  1830,  Lord 
Eldon,  in  allusion  to  that  decision,  is  reported  to  have  said,  "  The  Twelve  Judges  found 
"  that  the  marriage  having  occurred  in  England,  the  divorce,  a  vinculo  matrimonii 
"  could  not  take  place,  but  by  an  English  Act  of  Parliament;  whetlier  that  is  right 
"  or  wrong  I  shall  not  stop  to  discuss  :  "  That  in  the  case  of  M'Arthy  v.  De  Caix  in 
Chancery,  1831,  the  Lord  Chancellor,  in  adverting  to  Lord  Eldon's  views  on  the  sub- 
ject, says,  "  he  took  a  note  of  the  very  words  in  which  Lolley's  case  was  decided.  Lord 
"  Eldon  had  that  before  him,  and  he  followed  it  in  deciding  those  two  cases.  He  might 
"  have  expressed  some  doubt ;  I  don't  say  that  he  did  not.  He  said,  I  think  we  shall 
"  most  hkely  hear  more  of  it  afterwards;  but  he  considered  that  he  was  bound  by 
"  it  to  the  extent  of  following  it  in  those  cases." 

(Sept.  1835.)  Lord  Brougham. — Sir  George  Warrender,  a  Scotch  baronet,  pos- 
sessed of  large  hereditary  estates  in  Scotland, — born  and  educated  in  that  country, 
and  having  there  his  capital  mansion  where  he  resided  the  greater  part  of  the  year, 
except  when  he  [101]  held  office,  or  was  attending  his  parliamentary  duties  in  England 
• — intermarried  in  London,  in  1810,  with  the  daughter  of  the  Viscount  Falmouth, 
Anne  Boscawen,  who  was  born  and  educated  in  England,  and  never  liad  been  in 
Scotland  previous  to  the  marriage.  After  tliat  event,  she  was  twice  there  with  her 
husband,  but  subsequently  he  resided  for  the  most  part  in  London,  to  discharge  the 
duties  of  Lord  of  the  Admiralty  and  Commissioner  of  East  India  Affairs, — offices  which 
he  held  from  1812  to  1819,  inclusive.  In  the  latter  year,  at  the  end  of  much  domestic 
dissension,  a  separation  was  determined  upon,  and  an  agreement  executed  by  the 
parties,  in  which,  after  setting  forth  by  way  of  recital  only,  their  having  agreed  to 
live  separate,  Sir  George  binds  himself  to  allow  Dame  Anne  Warrender  a  certain 
annuity ;  and  it  is  furtlier  agreed  that  the  agreement  shall  only  be  rescinded  by 
common  consent  and  in  a  certain  specified  manner.  A  letter  was  written  by  Sir 
George,  bearing  equal  date  with  the  agreement,  and  addressed  to  the  trustees  under 
the  marriage-settlement.  In  this  he  states  that  he  had  refused  to  insert  any  pro- 
vision for  her  being  allowed  to  live  apart,  in  order  that  he  might  not  be  precluded 
from  suing,  if  he  chose,  for  restitution  of  conjugal  rights,  but  also  stating  that  it  was 
not  his  intention  ever  to  do  so,  or  to  interfere  with  or  molest  her  in  tlie  choice  of  a 
residence.  The  marriage-settlement  had  secured  her  a  jointure  upon  tlie  Scotch  real 
estates,  upon  which  fact  it  is  now  admitted  that  nothing  can  turn,  except  that  it  may 
serve  the  better  to  show  the  connection  of  the  parties  and  the  contract  with  Scotland. 

These  are  the  facts,  and  the  undisputed  facts  of  [102]  this  case.  I  say  undisputed  ; 
for  the  attempt  occasionally  made  in  the  course  of  the  Appellant's  argument  to  create 
some  doubt  as  to  Sir  George  Warrender's  Scotch  residence  and  domicile  cannot  be 
considered  as  persisted  in  with  such  a  degree  of  firmness  or  uniformity  as  to  require 
a  discussion  and  a  decision  of  the  point  in  order  to  clear  the  way  for  the  very  important 
legal  question  which  arises  upon  these  plain  and  undeniable  statements. 

In  1834,  after  the  parties  had  hved  separate  for  fifteen  years.  Sir  George's  resi- 
dence being,  during  the  latter  part  of  the  time,  almost  constantly  on  his  Scotch  estates, 
and  Lady  Warrender's  varying  from  one  country  to  another  —  a  few  months  in 
England,  generally  in  France,  and  occasionally  in  Italy — Sir  George  brouglit  his  suit 
in  the  Court  of  Session  (exercising,  under  the  recent  statute,  the  consistorial  juris- 
diction formerly  vested  in  the  Commissaries),  for  divorce  by  reason  of  adultery  alleged 
to  have  been  committed  by  his  wife.  Lady  Warrender  took  preliminary  objections 
to  the  competency  of  the  suit  under  three  heads  :  First,  that  the  summons  of  divorce 
was  not  served  on  her  at  her  husband's  residence  so  as  to  give  her  a  regular  citation. 
Secondly,  that  the  Court  had  no  jurisdiction,  inasmuch  as  the  wife's  domicile  was  no 
longer  lier  husband's  after  the  separation.  Thirdly,  that  even  if  the  service  had  been 
regular,  and  the  two  domiciles  one  and  the  same,  and  that  domicile  Scotland,  the 
marriage  having  been  contracted  in  England,  and  one  of  the  parties  being  English, 
no  sentence  of  a  Scotch  Court  could  dissolve  the  contract.  To  these  several  points 
I  propose  lo  address  myself  in  their  order,  and  the  first  need  not  detain  us  long. 

[103]  1st.  For  it  is  clear  that  if  the  wife's  domicile  is  not  in  Scotland,  her  being  cited 
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or  not  cited  at  tlie  mansion  is  wholly  immaterial,  and  the  minor  objection  of  irre- 
gularity merges  in  the  exception  to  the  jurisdiction  ;  and  if  the  wife's  domicile  was 
in  Scotland,  it  must  be  her  husband's,  which,  indeed,  the  objection  supposes,  that 
then  the  argument  amounts  to  this,  that  Sir  George  should  have  served  himself  with 
a  notice  by  way  of  regularly  serving  his  wife.  Surely  it  is  unnecessary  to  show  that 
such  a  proceeding  would  have  been  nugatory,  not  to  say  ridiculous,  and  that  the 
omission  of  it  can  work  nothing  against  the  validity  of  the  notice.  Lady  \\'.  liad, 
it  is  admitted  on  all  hands,  personal  service  and  full  notice  of  the  proceeding  against 
her,  nor  was  any  reliance  placed  upon  lier  domicile  in  contemplation  of  law — that 
is  her  husband's  domicile — being  suthcient  to  exclude  the  necessity  of  bringing  notice 
in  point  of  fact  home  to  her.  If  the  preliminary  objection  to  tlie  service  is  good  for 
any  thing,  it  is  good  to  show  tliat  the  Pursuer  might  have  served  a  notice  on  her  whom 
he  knew  to  be  some  hundreds  of  miles  distant,  by  leaving  it  for  her  in  his  own  house, 
and  then  have  considered  this  as  good  and  sufKcient  service  without  personally  luitify- 
ing  his  intended  suit  to  her,  or  serving  her  with  the  summons  which  he  had  filed. 
We  may  therefore  come  at  once  to  the  serious  and  more  substantial  exceptions  taken 
against  the  jurisdiction  ;  the  first  of  which  arises  upon  the  domicile  as  affected  by 
the  articles  of  separation. 

2d.  It  is  admitted  on  all  hands  that,  in  the  ordinary  case,  the  husband's  domicile 
is  the  wife's  also  ;  that,  consequently,  had  Lady  Warrender  been  ei-[104]-ther  residing 
really  and  in  fact  with  her  husband,  or  been  accidentally  absent  for  any  length  of  time, 
or  even  been  by  some  family  arrangement,  without  more,  in  the  habit  of  never  going 
to  Scotland,  which  was  not  her  native  country,  while  he  lived  generally  there,  no 
question  could  have  been  raised  upon  the  competency  of  the  action  as  excluded  by 
her  non-residence.  For  actual  residence — residence  in  point  of  fact — signifies  nothing 
in  the  case  of  a  married  woman,  and  shall  not,  in  ordinary  circumstances,  be  set  up 
against  the  presumption  of  law,  that  she  resides  with  her  husband.  Had  she  been 
absent  for  her  health,  or  in  attendance  upon  a  sick  relation,  or  for  economical  reasons 
how  long  soever  this  separation  de  facto  might  have  lasted,  her  domicile  could  never 
liave  been  changed.  Nay,  had  the  parties  lived  in  different  places  from  a  mutual 
understanding  which  prevailed  between  them,  the  case  would  still  be  the  same.  The 
law  could  take  no  notice  of  the  fact,  but  must  proceed  upon  its  own  conclusive  pre- 
sumption, and  hold  her  domiciled  where  she  ought  to  be,  and  where,  in  all  ordinary 
circumstances,  she  would  be — with  her  husband.  Does  the  execution  of  a  formal 
instrument  recognising  such  an  understanding  make  any  difference  in  the  case  1 
This  is  all  we  have  here  ;  for  there  is  no  agreement  to  live  separate.  The  "  letter  " 
has  indeed  been  imported  into  the  agreement,  and  argued  upon  as  a  part  of  it.  Now, 
not  to  mention  that  the  instrument  in  which  parties  finally  state  their  intentions 
and  mutually  stipulate  and  bind  themselves,  is  always  to  be  regarded  as  their  only 
contract ;  and  that  no  separate  or  subsequent  agreement  is  to  be  taken  into  the 
account,  unless  it  contains  .some  [105]  collateral  agreement — admitting  that  we  have 
a  right  to  look  at  the  letter  at  all,  either  as  part  of  one  transaction  with  the  agreement, 
or  as  providing  for  something  left  unsettled  in  the  principal  instrument,  and  so  col- 
lateral in  some  sort  to  the  contract  itself,  it  does  not  appear  that  the  tenor  of  the  letter 
aids  the  appellant's  contention.  For  the  letter  sets  out  with  expressly  saying  that 
Sir  (ieorge  has  refused  to  insert  in  the  agreement  a  leave  to  live  apart,  in  order  to 
preclude  all  objection  against  his  suing  for  restitution  of  conjugal  rights.  Is  not  this 
sufficient  to  deprive  the  letter  of  all  binding  force  in  law,  whatever  else  it  may  contain  1 
In  truth,  the  words  which  follow  this  preliminary  .statement  amount  only  to  an 
honorary  pledge  in  no  legal  view  obligatory,  even  had  they  stood  alone ;  but.  taken 
in  connection  with  the  preceding  statement,  they  plainly  exclude  all  possibility  of 
construing  the  letter  as  a  legal  obligation.  It  therefore  appears  impossible  to  consider 
the  parties  in  this  case  as  living  apart  under  a  contract  of  separation.  The  agreement, 
by  its  obvious  construction,  only  imports  an  obligation  upon  vSir  G.  W.  to  pay  so 
much  a  year  to  Lady  W.  as  long  as  she  should  live  apart  from  him.  But  let  us  sup- 
pose it  to  be  an  ordinary  deed  of  separation  ;  that  it  contained  a  covenant  on  the 
husband's  part  to  permit  the  wife  to  live  apart  from  liim,  and  to  choose  her  own  re- 
sidence ;  and  let  us  con.sider  what  difference  this  would  make,  and  whether  or  not 
this  woidd  be  sufficient  to  determine  the  legal  presumption  of  domicile. 

First  of  all,  it  inu.st  be  admitted  that,  even  if  the  execution  of  such  a  deed  gave 
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the  wife  a  power  of  choosing  a  resilience,  and  if  tliat  resi-[106]-dence  once  chosen  were 
to  bo  deemed  her  separate  domicile,  still  this  would  only  give  her  a  jiower  ;  and  unless 
she  had  executed  the  power  by  choosing  a  residence,  no  new  domicile  could  be  acquired 
by  her.  The  domicile  which  she  had  before  marriage  was  for  ever  destroyed  b}'  that 
change  in  her  condition.  The  dissolution  of  the  marriage  by  divorce,  or  by  the 
husband's  decease,  never  could  remit  her  to  her  original  or  maiden  domicile  :  much 
less  could  this  be  affected  by  any  such  deed  as  we  are  supposing — for  that,  by  the 
utmost  po.ssible  stretch  of  the  supposition,  could  only  give  her  the  option  of  taking  a 
new  domicile,  other  than  her  husband's  ;  and  until  she  did  exercise  this  option,  her 
married  or  marital  domicile  would  not  be  changed.  Now  there  is  no  evidence  here 
of  Lady  W.  having  ever  acquired  any  domicile  after  1819,  other  than  the  one  she  had 
before  the  separation,  that  is  to  .say,  her  husband's  ;  and  this  proof  clearly  lay  upon 
her,  for  she  sets  up  the  separation  to  exclude  the  legal  presumption  that  she  is  domiciled 
with  her  husband  ;  and  the  separation  only  conveying  to  her  a  power  of  choosing  a 
domicile,  and  the  production  of  the  articles  only  proving  that  power  to  have  been 
conferred  upon  her,  unless  she  goes  further,  and  also  proves  the  exercise  of  the  power 
by  acquiring  a  new  domicile,  she  proves  nothing.  She  only  shows,  and  all  the  ample 
admissions  we  are,  for  the  sake  of  argument,  making,  confess  that  she  had  obtained 
the  power  or  po.ssibility  of  gaining  a  domicile  other  than  her  husband's,  but  not  at 
all  that  she  had  actually  gained  such  separate  domicile.  The  evidence  in  the  cause 
is  nothing  to  this  jiurpose.  It  is,  indeed,  rather  against  than  for  the  Appellant's 
argument  ;  it  [107]  rather  shows  that  she  had  done  nothing  like  gaining  a  new 
domicile,  for  she  was  living  chiefly  abroad,  and  in  difl'erent  places.  But  there  is  at 
any  rate  no  evidence  in  the  cause  of  her  acquiring  a  separate  domicile,  and  the  proof 
lying  upon  her,  it  follows  that,  for  all  the  purposesof  the  present  question,  her  husband's 
Scotch  domicile  is  her  own.  But  suppose  we  pass  over  this  fundamental  difficulty 
in  her  case,  and  which  appears  to  me  decisive  of  the  exception  with  which  I  am  now 
dealing,  I  am  of  opinion  that  there  is  nothing  in  the  separation,  supposing  it  had  been 
ever  so  formal,  and  ever  so  full  in  its  provisions,  which  can  by  law  displace  the  pre- 
sumption of  domicile  raised  by  the  marriage,  and  subsisting  in  full  force  as  long  as  the 
marriage  endures. 

A  party  relying  on  the  lex  loci  contractus,  construing  the  import  and  tracing  the 
consequences  of  the  marriage-contract,  cannot  well  be  heard  to  deny  that  the  same 
lex  loci  must  regulate  the  construction  and  the  consequences  of  any  deed  of  separation 
between  the  married  pair.  Nor  do  I  understand  the  Appellant  as  repudiating  the 
English  law  as  to  the  import  of  the  separation  in  this  case.  Then  what  is  the  legal 
value  or  force  of  this  kind  of  agreement  in  our  law  1  iVbsolutely  none  whatever — 
in  any  Court  whatever — for  any  purpose  whatever,  save  and  except  one  only — 
the  obligation  contracted  by  the  husband  with  trustees  to  pay  certain  sums  to  the 
wife,  the  cestui  que  trust.  In  no  other  point  of  view  is  any  effect  given  by  our  juris- 
prudence, either  at  law  or  in  equity,  to  such  a  contract.  No  damages  can  be  recovered 
for  its  breach — no  specific  performance  of  its  articles  can  be  decreed.  No  Court, 
civil  or  con-[108]-sistorial,  can  take  notice  of  its  existence.  So  far  has  the  legal  pre- 
siimption  of  cohabitation  been  carried  by  the  common  law  courts,  that  the  most  formal 
separation  can  only  be  given  in  mitigation  of  damages,  and  not  at  all  as  an  answer 
to  an  action  for  criminal  conver-sation,  the  ground  of  which  is  the  alleged  loss  of  com- 
fort in  the  wife's  society  ;  and  all  the  evidence  that  can  be  adduced  of  the  fact  of  living 
apart,  and  all  the  instruments  that  can  be  produced  binding  the  husband  to  suffer 
the  separate  residence  of  his  wife — nay,  even  where  he  has  for  himself  stipulated  for 
her  living  apart,  and  laid  her  under  conditions  that  she  should  never  come  near  him — 
all  is  utterly  insufficient  to  repel  the  claim  which  he  makes  for  the  loss  of  her  society 
without  doing  any  act  either  in  court  or  in  pais,  to  determine  the  separation  or  annul 
the  agreement.  In  other  words,  no  fact  and  no  contract,  no  matter  in  pais  and  no 
deed  executed,  can  rebut  the  overruling  presumption  of  the  law  that  the  married  per- 
sons live  together,  or,  which  is  the  same  thing,  that  they  have  one  residence — one 
domicile.  In  the  contemplation  of  the  common  law,  then,  they  live  together  and  have 
the  same  domicile.  That  the  Consistorial  Courts  regard  the  matter  in  the  same  light 
is  manifest  from  the  strong  decision  given  upon  the  3  and  4  Geo.  4.,  as  applicable 
to  a  case  where  the  parties  had  never  been  near  one  another  for  ten  years  before  it 
passed  ;  vet  this  case  was  held  within  the  provision  of  the  statute  wliich  gives  the 
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benefit  of  confirmation  of  the  marriage  to  all  parties,  who  have  been  living  together 
at  and  before  the  passing  of  the  Act.  But  we  need  not  resort  to  such  extreme  cases, 
or  seek  support  from  such  strong  decisions.  It  is  admitted  [109]  on  all  hands,  that 
the  Consistorial  Courts  never  regard  a  separation,  how  formal  soever,  as  of  any  avail 
at  all  against  either  party,  nor  require  any  person  suing  for  his  rights  under  the  mar- 
riage, and  standing  on  the  marriage,  to  do  any  act  for  annulling  the  separation. 
Either  party  has  a  clear  and  undenied  right  to  pa.ss  it  by  entirely,  and  proceed,  whether 
in  bringing  or  in  defending  a  suit,  exactly  as  if  the  separation  aiticles  had  no  existence. 

Third.  We  are  therefore,  in  every  view  that  can  be  taken  of  the  ((Uestiou,  bound 
to  regard  Lady  Warrender's  domicile  as  identical  with  her  husband's,  and  thus  the 
case  becomes  divested  of  all  special  circumstaiices.  and  is  that  of  a  marriage  had  in 
England  between  a  domiciled  Scotchman  and  an  English  woman,  sought  to  be  dis- 
solved by  reason  of  the  wife's  adultery,  through  a  suit  in  the  Courts  in  Scotland, 
the  residence  or  domicile  of  the  husband  being  bona  fide  Scotch  ;  and  as  the  deter- 
mination at  which  we  have  arrived  upon  the  question  of  domicile  makes  the  forum 
originus  of  the  wife  quite  immaterial,  the  question  is  in  truth  the  general  one,  whether 
or  not  a  Scotch  divorce  can  dissolve  a  marriage  contracted  by  a  domiciled  Scotchman 
in  England,  the  parties  to  that  marriage  being  bond  fide  and  not  coUusively  for  the 
purposes  of  the  suit,  domiciled  in  Scotland.  The  importance  of  this  question  to  the 
parties,  and,  considering  the  constant  and  fortunate  intercourse  between  the  two 
countries,  to  the  law  which  governs  each,  cannot  be  denied  :  at  the  same  time  it  is 
of  considerably  less  interest  than  it  would  have  been  had  the  domicile  not  been  bond 
fide  Scotch,  because  then  the  more  absolute  question  would  have  been  raised  as  to 
the  validity  of  a  Scotch  divorce  gene-[110]-rally.  to  dissolve  an  English  marriage. 
Possibly  the  decisions  upon  the  validity  of  Scotch  marriages  generally  and  without 
regard  to  the  fraud  upon  the  English  law,  practised  by  the  parties  to  them,  may  seem 
to  make  the  distinction  to  which  I  have  just  adverted  less  material  and  substantial ; 
nevertheless  I  think  it  right  and  convenient  to  make  it,  and  to  keep  it  in  view. 

The  general  principle  is  denied  by  no  one  that  the  lex  loci  is  to  be  the  governing 
rule  in  deciding  upon  the  validity  or  invalidity  of  all  personal  contracts.  This  is 
sometimes  expressed,  and  I  take  leave  to  say  inaccurately  expressed,  by  saying  that 
there  is  a  comitas  shown  by  the  tribunals  of  one  country  towards  the  laws  of  the 
other  country.  Such  a  thing  as  comitas  or  courtesy  may  be  said  to  exist  in  certain 
cases,  as  where  the  French  Courts  inquire  how  our  law  would  deal  with  a  Frenchman 
in  similar  or  parallel  circumstances,  and  upon  proof  of  it,  so  deal  with  an  English- 
man in  those  circumstances.  This  is  truly  a  comitas,  and  can  be  explained  upon  no 
other  ground  ;  and  I  must  be  permitted  to  say,  with  all  respect  for  the  usage,  it  is 
not  easily  reconcileable  to  any  sound  reason.  But  when  the  Courts  of  one  country 
consider  the  laws  of  another  in  which  any  contract  has  been  made,  or  is  alleged  to 
have  been  made,  in  construing  its  meaning,  or  ascertaining  its  existence,  they  can 
hardly  be  said  to  act  from  courtesy,  ex  comitate,  for  it  is  of  the  essence  of  the  subject 
n^atter  to  ascertain  the  meaning  of  the  parties,  and  that  they  did  solemnly  bind  them- 
selves ;  and  it  is  clear  that  you  must  presume  them  to  have  intended  what  the  law 
of  the  country  sanctions  or  supposes  ;  and  equally  clear  that  their  adopting  the 
forms  and  [111]  solemnities  which  that  law  prescribes,  shows  their  intention  to  bind 
themselves,  nay  more,  is  the  only  safe  criterion  of  their  having  entertained  such  an 
intention.  Therefore  the  Courts  of  the  country  where  the  question  arises,  resort 
to  the  law  of  the  country  where  the  contract  was  made,  not  ex  comitate,  but  ex  deJnto 
justitice  ;  and  in  order  to  explicate  their  own  jurisdiction  by  discovering  that  which 
they  are  in  quest  of,  and  which  alone  they  are  in  quest  of,  the  meaning  and  intent  of 
the  parties. 

But  whatever  may  be  the  foundation  of  the  principle,  its  acceptance  in  all  systems 
of  jurisprudence  is  unquestionable.  Thus,  a  marriage  good  by  the  laws  of  one  country, 
is  held  good  in  all  others  where  the  question  of  its  validity  may  arise.  For  why  i 
The  question  always  must  be.  Did  the  parties  intend  to  contract  marriage  1  And 
if  they  did  what  in  the  place  they  were  in  is  deemed  a  marriage,  they  cannot  reasonably, 
or  sensibly,  or  safely,  be  considered  otherwise  than  as  intending  a  marriage  contract. 
The  laws  of  each  nation  lay  down  the  forms  and  solemnities,  a  compliance  with  which 
shall  be  deemed  the  only  criterion  of  the  intention  to  enter  into  the  contract.  If 
those  laws  annex  certain  qualifications  to  parties  circumstanced  in  a  particular  way, 
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01'  if  tliey  impose  certain  conditions  precedent  on  certain  parties,  this  falls  exactly 
witliin  the  same  rule  ;  for  the  presumption  of  law  is  in  the  one  ease,  that  the  parties 
are  absolutely  incapable  of  the  consent  required  to  make  the  contract,  and  in  the  other 
case,  that  they  are  incapable  until  they  have  complied  with  the  conditiiins  imjiosed. 
I  shall  only  stop  here  to  remark,  that  the  English  jurisprudence,  while  it  [112]  adopts 
this  principle  in  words,  would  not  perhaps,  in  certain  cases  which  may  be  put,  be 
found  very  willing  to  act  upon  it  throughout.  Thus,  we  should  expect  that  the 
Spanish  and  Portuguese  Courts  would  hold  an  English  marriage  avoidable  between 
uncle  and  niece,  or  brother  and  sister-in-law,  though  solemnised  under  papal  dispensa- 
tion, because  it  would  clearly  be  avoidable  in  this  country.  But  I  strongly  incline 
to  think  that  our  Courts  would  refuse  to  sanction,  and  would  avoid  by  sentence, 
a  marriage  between  those  relatives  contracted  in  the  Peninsula,  under  dispensation, 
although  beyond  all  doubt  such  a  marriage  would  there  be  valid  by  the  lex  loci  con- 
tractus, and  incapable  of  being  set  aside  by  any  proceedings  in  that  country. 

But  the  rule  extends,  I  apprehend,  no  further  than  to  the  ascertaining  of  the 
validity  of  the  contract,  and  the  meaning  of  the  parties,  that  is,  the  existence  of  the 
contract  and  its  construction.  If  indeed  there  go  two  things  under  one  and  the  same 
name  in  different  countries — if  that  which  is  called  marriage  is  of  a  different  nature 
in  each — tliere  may  be  some  room  for  holding  that  we  are  to  consider  the  thing  to 
which  the  parties  have  bound  themselves,  according  to  its  legal  acceptation  in  the 
country  where  the  obligation  was  contracted.  But  marriage  is  one  and  the  same  thing 
substantially  all  the  Christian  world  over.  Our  whole  law  of  marriage  assumes  this  ; 
and  it  is  important  to  oliserve,  that  we  regard  it  as  a  wholly  dift'erent  thing,  a  different 
status,  from  Turkish  or  other  marriages  among  infidel  nations,  because  we  clearly 
never  should  recognise  the  jilurality  of  wives,  and  consequent  validity  of  second 
marriages  standing  [113]  the  first,  which  second  marriages  the  laws  of  those  countries 
authorise  and  validate.  This  cannot  be  put  upon  any  i-ational  ground,  except  our 
holding  the  infidel  marriage  to  be  something  different  from  the  Christian,  and  our 
also  holding  Christian  marriage  to  be  the  same  everywhere.  Therefore  all  that  the 
Courts  of  one  country  have  to  determine  is,  whether  or  not  the  thing  called  marriage, 
that  known  relation  of  persons,  that  relation  which  those  Courts  are  acquainted  with, 
and  know  how  to  deal  with,  has  been  validly  contracted  in  the  other  country  where 
the  parties  professed  to  bind  themselves.  If  the  question  is  answered  in  the  affirmative, 
a  marriage  has  been  had  ;  the  relation  has  been  constituted  ;  and  those  Courts  will 
deal  with  the  rights  of  the  parties  under  it  according  to  the  principles  of  the  municipal 
law  which  they  adrainister.[*] 

But  it  is  said  that  what  is  called  the  essence  of  the  contract  must  also  be  judged 
of  according  to  the  lex  loci  ;  and  as  this  is  a  somewhat  vague,  and  for  its  vagueness, 
a  somewhat  snsj)icious  proposition,  it  is  rendered  more  certain  by  adding,  that  dis- 
solubility or  indissolubility  is  of  the  essence  of  the  contract.  Now  I  take  this  to  be  really 
petitio  priucipii.  It  is  putting  the  very  question  under  discussion  into  another  form 
of  words,  and  giving  the  answer  in  one  way.  There  are  many  other  things  which 
may  just  as  well  be  reckoned  of  the  essence  as  this.  If  it  is  said  that  the  parties  marry- 
ing in  England  must  be  taken  all  the  world  over  to  have  bound  themselves  to  live 
until  death,  or  an  Act  of  Parliament  them  "  do  part  ;  "  why  shall  it  not  also  be  said 
that  they  have  bound  themselves  to  live  together  on  such  terms,  and  with  such  mutual 
personal  rights  and  duties  as  the  English  law  [114]  recognises  and  enforces  1  Those 
rights  and  duties  are  just  as  much  of  the  essence  as  dissolubility  or  indissolubility  ; 
and  yet  all  admit,  all  must  admit,  that  persons  married  in  England  and  settled  in 
Scotland  will  be  entitled  only  to  the  jiersonal  rights  which  the  Scotch  law  sanctions, 
and  will  only  be  liable  to  perform  the  duties  which  the  Scotch  law  imposes.  Indeed 
if  we  are  tc:)  regard  the  nature  of  the  contract  in  this  respect  as  defined  by  the  lex  loci. 
it  is  difficult  to  see  why  we  may  not  import  from  Turkey  into  England  a  marriage  of 
such  a  nature  as  that  it  is  capable  of  being  followed  by  ami  subsisting  with  another, 
polygamy  being  there  of  the  essence  of  the  contract. 

The  fallacy  of  the  argument,  "  that  indissolubility  is  of  the  essence,"  appears  plainly 
to  be  this  ;  it  confounds  incidents  with  essence  ;  it  makes  the  rights  under  a  contract 

[*  See  as  to  this  passage  an  article  by  Sir  Dennis  Fitzpatrick,  on  "  Non-Christian 
"  Marriage,"  in  Jour.  Soc.  Comp.  Leg.  N.  S.  No.  v.,  p.  374.] 
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or  flowing  from  and  arising  out  of  it,  {xiicfl  ot  tiie  contract  ;  it  makes  the  mode  in 
vvliicli  judicatures  deal  with  those  rights,  and  with  the  contract  itself,  part  of  the 
contract  ;  instead  of  considering,  as  in  all  soundness  of  principle  we  ouglit,  that  the 
contract  and  all  its  incidents,  and  the  rights  of  the  i)arties  to  it,  and  the  wrongs  com- 
mitted by  them  respecting  it.  must  be  dealt  with  b^y  the  Courts  of  tlie  country  where 
the  parties  reside,  and  where  the  contract  is  to  be  carried  into  executioti. 

But  at  all  events  this  is  clear,  and  it  seems  decisive  of  the  point,  that  if  on  son;e 
such  ground  as  this  a  marriage  indissoluble  by  the  lex  loci  is  to  be  held  indissoluble 
everywhere,  so  conversely,  a  marriage  dissoluble,  by  the  lex  loci  must  be  held  cveiy- 
where  dissoluble.  The  one  proposition  is  in  truth  identical  with  the  other.  Now  it 
would  [115]  follow  from  hence,  or  rather  it  is  the  same  proposition,  that  a  marriage 
contracted  in  Scotland  where  it  is  dissoluble  by  reason  of  adultery,  or  of  non-adherence, 
is  dissoluble  in  England,  and  that  at  the  suit  of  either  party.  Therefore  a  wife  married 
in  Scotland  might  sue  her  husband  in  our  Courts  for  adultery,  or  for  absenting  himself 
four  years,  and  ought  to  obtain  a  divorce  a  vinculo  ^natrimonii.  Nay,  if  the  marriage 
had  been  solemnized  in  Pru.ssia.  either  party  might  obtain  a  divorce  on  the  ground 
of  incompatibility  of  temper  ;  and  if  it  had  been  solemnized  in  France  during  the 
earlier  period  of  the  revolution,  the  mere  consent  of  the  parties  ought  to  sufKce  for 
dissolving  it  here.  Indeed  another  consequence  would  follow  from  this  doctrine  of 
confounding  with  the  nature  of  the  contract  that  which  is  only  a  matter  touching 
the  jurisidiction  of  the  Courts,  and  their  power  of  dealing  with  the  rights  and  duties 
of  the  parties  to  it.  If  there  were  a  country  in  which  marriage  could  be  dis.solved 
without  anyjudicial  proceeding  at  all.  merely  by  the  parties  agreeing  in  pais  to  separate, 
every  other  country  ought  to  sanction  a  separation  had  in  puis  there,  and  uphold 
a  second  marriage  contracted  after  such  separation.  It  may  safely  be  asserted  that 
so  absurd  a  proposition  never  could  for  a  moment  be  entertained ;  and  yet  it  is  not 
like,  but  identical  with  tiie  proposition  upon  which  the  main  body  of  the  Appellant's 
argument  rests,  that  the  question  of  indissoluble  or  di.ssoluble  must  be  decided  in  all 
cases  by  the  lex  loci. 

Hitherto  we  have  been  considering  the  contract  as  to  its  nature  and  solemnities, 
and  examining  how  far,  being  English,  and  entered  into  with  reference  [116]  (.nly 
to  England,  it  could  be  dissolved  by  a  .Scotch  sentence  of  divorce.  But  the  circuni- 
stance  of  parties  belonging  to  one  country  marrying  in  another  (which  is  the  case 
at  bar),  presents  the  question  in  another  light.  In  personal  contracts  much  depends 
upon  the  parties  having  regard  to  the  country  where  it  is  to  be  acted  under,  and  to 
receive  its  execution — upon  their  making  the  contract,  with  a  view  to  its  execution 
in  that  country.  The  marriage-contract  is  emphatically  one  which  parties  make 
with  an  immediate  view  to  the  usual  place  of  their  residence.  An  Englisliman  marry- 
ing in  Turkey  contracts  a  marriage  of  an  P]nglish  kind,  that  is,  excluding  plurality 
of  wives,  because  he  is  an  Englishman  and  only  residing  in  Turkey  and  under  the 
Mahometan  law  accidentally  and  temporarily,  and  because  he  marries  with  a  view 
of  being  a  married  man  and  having  a  wife  in  England,  and  for  English  purposes  ; 
consequently  the  incidents  and  effects,  nay  the  very  nature  and  essence  (to  use  the 
language  of  the  Appellant's  argUTuent)  must  be  ascertained  by  the  English,  and  not 
by  the  Turkish  law.  So  of  an  Englishman  marrying  in  Pru.«sia,  where  incompatible 
temper,  that  is  disagreement,  may  dissolve  the  contract.  As  he  marries  with  a  view 
to  English  domicile,  his  contract  will  be  judged  by  English  law.  and  he  cannot  apply 
for  a  divorce  here,  upon  the  ground  of  incompatible  tempers.  In  like  manner  a 
domiciled  Scotchman  may  be  said  to  contract  not  an  English  but  a  Scotch  marriage, 
tiiough  the  consent  wherein  it  consists  may  be  testified  by  English  .solemnities.  The 
Scotch  parties  looking  to  residence  and  rights  in  Scotland,  may  be  held  to  regard 
the  nature  and  [117]  incidents  and  conseqtiences  of  the  contract  according  to  the 
law  of  that  country,  their  home  ;  a  connection  formed  for  cohabitation  for  mutual 
comfort,  protection,  and  endearment,  appears  to  be  a  contract  having  a  most  peculiar 
reference  to  the  contemplated  residence  of  the  wedded  pair  ;  the  home  where  they 
are  to  fulfil  their  mutual  promises  and  perform  those  duties  which  were  the  objects 
of  the  union  ;  in  a  word  their  domicile  ;  the  place  so  beautifully  described  by  the 
civilian — "  locus  uhi  quisque  larem  suum  posiiit  sedemqiie  fnrtmuinim  snarum,  unde 
cum  proflciscilur  pereijrinare  ridelur,  quo  cum  rerertitur  rerlire  domum."  It  certainly 
may  well  be  urged,  both  with  a  view  to  the  general  question  of  h.r  loci,  and  especiallv 
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in  answering  tlie  argument  of  the  alleged  essential  quality  of  indissolubility,  that  the 
parties  to  a  contract  like  this  must  be  held  emphatically  to  enter  into  it  with  a  refer- 
ence to  their  own  domicile  and  its  laws  ;  that  the  contract  assumes,  as  it  were,  a  local 
aspect,  but  that  at  any  rate,  if  we  infer  the  nature  of  any  mutual  obligation  from 
the  presumed  intentions  of  the  parties,  and  if  we  presume  those  intentions  from  sup- 
posing that  the  parties  had  a  particular  system  of  laws  in  their  eye  (the  only  founda- 
tion of  the  argument  for  the  Appellant),  there  is  fully  more  reason  to  suppose  they  had 
the  law  of  their  own  home  in  their  view,  where  they  purposed  to  live,  than  the  law 
of  the  stranger,  under  which  they  happened  for  the  moment  to  be. 

Suppose  we  take  now  another  but  a  very  obvious  and  intelligible  view  of  the  subject, 
and  regard  the  divorce  not  as  a  remedy  given  to  the  injured  party  by  freeing  him  from 
the  chain  that  binds  him  to  a  guilty  partner,  but  as  a  punishment  in-[118]-flicted  upon 
crime,  for  the  purpose  of  preventing  its  repetition,  and  thus  keeping  public  morals 
pure.  The  language  of  the  Scotch  Acts  jilainly  countenances  this  view  of  the  matter, 
and  we  may  observe  how  strongly  it  bears  upon  the  present  question.  Xo  one  can 
doubt  that  every  state  has  the  right  to  visit  offences  with  such  penalties  as  to  its  legis- 
lative wisdom  shall  seem  meet.  At  one  time  adultery  was  punishable  capitally  in 
England  ;  it  is  so  in  certain  cases  still  by  the  letter  of  the  Scotch  law.  Whoever 
committed  it  must  have  suffered  that  punishment  had  the  law  been  enforced,  and 
without  regard  to  the  marriage  of  which  lie  had  violated  the  duties  having  been  con- 
tracted abroad.  Indeed,  in  executing  such  statutes,  no  one  ever  heard  of  a  question 
being  raised  as  to  where  the  contract  had  been  made.  Suppose  again  that  the  pro- 
position frequently  made  in  modern  times  were  adopted,  and  adultery  were  declared 
to  be  a  misdemeanour,  could  any  one  tried  for  it  either  here  or  in  Scotland  set  up  in 
his  defence,  that  to  the  law  of  the  country  where  he  was  married  there  was  no  such 
offence  known  .'  In  like  manner  if  a  disruption  of  the  marriage  tie  is  the  punish- 
ment denounced  against  the  adulterer  for  disregarding  its  duties,  no  one  can  pretend 
that  the  tie  being  declared  indissoluble  by  the  laws  of  the  country  where  it  was  knit 
could  afford  the  least  defence  against  the  execution  of  the  law  declaring  its  dissolution 
to  be  tlie  penalty  of  the  crime.  Whoever  maintains  that  the  Scotch  Courts  are  to 
take  cognizance  of  the  English  law  of  indissolubility  when  called  upon  to  inflict  the 
penalty  of  divorce,  must  likewise  be  prepared  to  hokl  that,  in  punishing  any  other 
offence,  the  same  Courts  are  to  regard  the  [119]  laws  of  the  state  where  the  culprit 
was  born,  or  where  part  of  the  transaction  passed  ;  that,  for  example,  a  forgery  being 
committed  on  a  foreign  bill  of  exchange,  the  jiunishnient  awarded  by  the  foreign  law 
is  to  regulate  the  visitation  of  the  offence  under  the  law  of  Scotland.  It  may  safely 
be  asserted,  that  no  instance  wliatever  can  be  given  of  the  criminal  law  of  any  countiy 
being  made  to  bend  to  that  of  any  other  in  any  part  of  its  administration.  When  the 
Roman  citizen  carried  abroad  with  him  his  rights  of  citizenship,  and  boasted  that  he  could 
plead  in  all  the  Courts  of  the  world  "  ciris  Bomanus  sum."  his  boast  was  founded  not 
on  any  legal  principle,  but  upon  the  fact  that  his  barbarian  countrymen  had  overrun 
the  world  with  their  arms,  reduced  all  laws  to  .silence,  and  annihilated  the  independ- 
ence of  foreign  legislatures.  Their  orators  regarded  this  very  plea  as  the  badge  of 
universal  slavery  which  their  warriors  had  fixed  upon  mankind.  But  if  any  foreigner 
liad  come  to  Rome,  and  committed  a  crime  punishable  with  loss  of  civil  rights, 
he  would  in  vain  have  pleaded  in  bar  of  the  capitis  diminutio,  that  citizenship  was 
indelible  and  indestructible  in  the  country  of  his  birth.  The  lex  loci  must  needs 
govern  all  criminal  juri.sdiction,  from  the  nature  of  the  thing  and  the  purpose  of 
that  jurisdiction.  How  then  can  we  say  that  when  the  Scotch  law  pronounces  the 
dissolution  of  a  marriage  to  be  the  punishment  of  adultery,  the  Scotch  Courts  can  be 
justified  in  importing  an  exception  in  favour  of  those  who  had  contracted  an  English 
marriage  ;  an  exception  created  by  the  English  law  and  to  the  Scotch  law  unknown  ? 

But  it  may  be  said  that  the  offence  being  cfim-[120]-mitted  abroad,  and  not  within 
the  Scotch  territory,  prevents  the  application  to  it  of  the  Scotch  criminal  law.  To 
this  it  niay  however  be  answered,  that  where  a  person  has  his  domicile  in  a  given 
country,  the  laws  of  that  country  to  which  he  owes  allegiance  may  visit  even  crimin- 
ally offences  committed  by  him  out  of  its  territory.  Of  this  we  have  many  instances 
in  our  own  jurisprudence.  Murder  and  treason  committed  by  Englishmen  abroad 
are  triable  in  England  and  punishable  here.  Nay,  by  the  bill  which  J  introduced  in 
ISll,  and  which  is  constantly  acted  U])on.  British  subjects  are  liable  to  be  convicted 
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of  felony  for  slavc-tradiiifj  in  whatever  part  uf  the  world  Cdiiiniitted  by  them.  It 
would  no  doulit  be  going  far  to  hold  tlie  wife  criminally  answerable  to  the  law  of 
Scotland  in  respect  of  her  legal  domicile  being  Scotch.  But  we  arc  here  not  so  much 
arguing  to  the  merits  of  this  case,  which  has  abundant  other  ground  to  rest  upon,  as 
to  the  general  principle  ;  and  at  any  rate  the  argument  would  apply  to  the  case  most 
frequently  mooted,  of  English  married  parties  living  temporarily  in  Scotland,  and 
adultery  being  there  comnntted  by  one  of  them.  To  such  a  state  of  facts  the  wliolc 
argument  now  adduced  is  applicable  in  its  full  force  ;  and  without  admitting  tiiat 
application,  I  do  not  well  see  how  we  can  hold  that  the  Scotch  legislature  ever 
possessed  that  supreme  power  which  is  absolutely  essential  to  the  very  nature  and  exi.st- 
ence  of  a  legislature.  If  we  deny  this  application,  we  truly  admit  that  the  Scottish 
Parliament  had  no  right  to  punish  the  ofl'ence  of  adultery  by  the  penalty  of  divorce. 
Nay,  we  hold  that  English  parties  had  a  right  to  violate  the  Scotch  criminal  law  with 
perfect  im-[121]-punity  in  one  essential  particular  :  for  suppose  no  other  penalty 
had  been  provided  by  the  Scotch  law  except  divorce,  all  English  ofl'enders  against 
I  hat  law  must  go  unpunished.  Nay,  worse  still,  all  Scotch  parties  who  chose  to  avoid 
the  punishment  had  only  to  marry  in  England,  and  then  the  law,  the  criminal  law, 
of  their  own  country  became  inoperative.  The  gross  absurdity  of  this  strikes  me 
as  bearing  directly  upon  the  argument,  and  as  greater  than  that  of  any  consequences 
which  I  remember  to  have  seen  deduced  from  almost  any  disputed  position.  It  may 
further  be  remarked,  that  this  argument  applies  equally  to  the  case,  if  we  admit  that 
the  Scotch  divorce  is  invalid  out  of  Scotland,  and  consequently  that  it  stands  well 
with  even  the  principles  of  Lolley's  case. 

In  order  to  dis])ose  of  the  present  question,  it  is  not  at  all  necessary  on  the  one  side, 
to  support,  or  on  the  other  to  im]ieach,  the  authority  of  Lolley's  case,  or  of  any  other 
which  may  have  been  determined  in  England  u]Kin  that  authority.  This  ought  to 
be  steadily  borne  in  mind.  The  re.-;olution  in  Lolley's  case  was  that  an  P^nglish  mar- 
riage could  not  be  dissolved  by  any  proceeding  in  the  Courts  of  any  other  country, 
for  English  purposes  :  in  other  words,  that  the  Courts  of  this  country  will  not  recog- 
nise the  validity  of  Scotch  divorce,  but  will  hold  the  divorced  wife  dowable  of  an 
English  estate,  the  divorced  husband  tenant  thereof  by  the  courtesy,  and  either  party 
guilty  of  felony  by  contracting  a  second  marriage  in  England.  Upon  the  force  and 
effect  of  such  divorce  in  Scotland,  and  for  Scotch  purposes,  the  Judges  gave,  and 
indeed  could  give,  no  opinion  ;  and  as  there  would  be  nothing  legally  impossible  in 
a  marriage  being  [122]  good  in  one  country  which  was  prohibited  by  the  law  of 
another  :  so  if  the  conflict  of  the  Scotch  and  English  law  be  complete  and  irrecon- 
cilable, there  is  nothing  legally  impossible  in  a  divorce  being  valid  in  the  one  country 
which  the  Courts  of  the  other  may  hold  to  be  a  nullity.  Lolley's  case  therefore  cannot 
be  held  to  decide  the  present,  perhaps  not  even  to  ail'ect  it  in  principle.  In  another 
point  of  view  it  is  inapplicable  ;  for,  though  the  decision  was  not  put  upon  any  special 
circumstance,  yet  in  fairly  considering  its  application,  we  cannot  lay  out  of  view  that 
the  parties  were  not  only  married,  but  really  domiciled,  in  England,  and  had  resorted 
to  Scotland  for  the  manifest  purpose  of  obtaining  a  temporary  and  fictitious  domicile 
there,  in  order  to  give  the  Scotch  Courts  jurisdiction  over  them,  and  enable  them  to 
dissolve  their  marriage  ;  whereas  here  the  domicile  of  the  parties  is  Scotch,  and  the 
proceeding  is  bona  fide  taken  by  the  husband  in  the  Courts  of  his  own  country,  to 
which  lie  is  amenable,  and  ought  to  have  free  access,  and  no  fraud  upon  the  law  of 
any  other  country  is  practised  by  the  suit.  It  must  be  added  that,  in  Lolley's  case, 
the  English  marriage  had  been  contracted  by  English  parties,  without  any  view  to 
the  execution  of  the  contract  at  any  time  in  Scotland  ;  whereas  the  marriage  now  in 
question  was  had  by  a  Scotchman  and  a  woman  whom  the  contract  made  Scotch, 
and  therefore  may  be  held  to  have  contemplated  an  execution  and  eii'ects  in  Scotland. 

But  although  for  these  reasons,  the  support  of  my  opinion  does  not  require  that 
I  should  dispute  the  law  in  Lolley's  case,  I  should  not  be  dealing  fairlj-  with  this 
important  question  if  1  w^ere  to  [123]  avoid  touching  upon  that  subject :  and  as  no 
decision  of  this  House  has  ever  adopted  that  rule,  or  a.ssumed  its  principle  for  sound, 
and  acted  upon  it,  I  am  entitled  here  to  express  the  difficulty  which  I  feel  in  acceding 
to  that  doctrine — a  difficulty  which  much  deliberation  and  frequent  discussion  witli 
the  greatest  lawyers  of  the  age — I  might  say  both  of  tliis  and  of  the  last  age— has  not 
been  able  to  remove  from  mv  mind. 
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If  no  decision  had  ever  been  pronounced  in  this  count ly,  recognising  the  validity 
of  Scotch  marriages  between  English  parties  going  to  Scotland  with  the  purpose  of 
escaping  from  the  authority  of  the  English  law,  I  should  have  felt  it  much  easier  to 
acquiesce  in  the  decision  of  which  I  am  speaking.  For  then  it  might  have  been  said 
consistently  enough,  that  whatever  may  be  the  Scotch  marriage  law  among  its  own 
subjects,  and  tor  the  government  of  Scotch  questions,  ours  is  in  irreconcilable  con- 
flirt  with  it.  and  we  cannot  permit  the  positive  enactments  of  our  statute-book  and 
the  principles  of  our  common  law  to  be  violated  or  eluded  by  merely  crossing  a  river, 
or  an  ideal  boundary  line.  Nor  could  anything  have  been  more  obvious  than  the 
consistency  of  those  who,  holding  that  no  unmarried  parties  incapable  of  marrying 
here,  can,  in  fraud  of  our  law,  contract  a  valid  marriage  in  Scotland,  by  going  there 
for  an  hour,  should  also  hold  the  cognate  doctrine  that  no  married  parties  can  dissolve 
an  English  marriage,  indissoluble  here,  by  repairing  thither  for  six  weeks.  But  upon 
this  firm  ground,  the  decision  of  all  the  English  Courts  have  long  since  prevented 
us  from  taking  our  stand.  They  have  held,  both  the  Consistorial  Judges  in  Compton 
r.  Bearcroft,  and  those  of  the  common  [124]  law  in  Ilderton  i'.  Ilderton,  the  doctrine 
uniformly  recognised  in  all  subsequent  cases,  and  acted  upon  daily  by  the  English 
])eople,  that  a  Scotch  marriage  contracted  by  English  parties  in  the  face  and  in  fraud 
of  the  English  law,  is  valid  to  all  intents  and  purposes,  and  carries  all  the  real  and  all 
the  personal  rights  of  an  English  marriage,  affecting  in  its  consequences,  land,  and 
honours,  and  duties,  and  privileges,  precisely  as  does  the  most  lawful  and  solemn 
matrimonial  contract  entered  into  among  ourselves,  in  our  own  churches,  according 
to  our  ritual,  and  under  our  own  statutes. 

It  is  quite  impossible  after  this  to  say  that  we  can  draw  the  line,  and  hold  a  foreign 
law  which  we  acknowledge  all-powerful  for  making  the  binding  contract  to  be  utterly 
impotent  to  dissolve  it.     Were  a  sentence  of  the  Scotch  Court  in  a  declarator  of  mar- 
riage to  be  given  in  evidence  here,  it  would  be  conclusive  that  the  parties  were  man 
and  wife,  and  no  exception  could  be  taken  to  the  admissibility  or  the  effect  of  the 
foreign  evidence  upon  the  ground  of  the  parties  having  been  English,  and  repaired 
to  Scotland  for  the  purpose  of  escaping  the  provisions  of  the  English  law.     A  similar 
sentence  of  the  same  Court,  declaring  the  marriage  to  be  dissolved  by  the  .same  law 
of  Scotland,  is  now  supposed  to  be  given  in  evidence  between  parties  who  had  married 
in  England.     Can  it,  in  any  consistency  of  reason,  be  objected  to  the  reception  or  to 
the  force  of  this  sentence,  that  the  contract  had  been  made,  and  the  parties  had  resided 
here  1     In  what  other  contract  of  a  nature  merely  personal — in  what  other  trans- 
action between  men — is  such  a  rule  ever  applied — such  an  arbitrary  and  gratuitous 
distinction  made — such  [125]  an  exception  raised  to  the  universal  position,  that  things 
are  to  be  dissolved  by  the  same  process  whereby  they  are  bound  together  ;  or  rather, 
that  the  tie  is  to  be  loosened  by  reversing  the  operation  which  krfit  it,  but  reversing 
the  operation  according  to  the  same  rules  1     What  gave  force  to  the  ligament  1     If 
a  contract  for  sale  of  a  chattel  is  made,  or  an  obligation  of  debt  is  incurred,  or  a  chattel 
is  pledged  in  one  country,  the  sale  may  be  annulled,  the  debt  released,  and  the  pledge 
redeemed  by  the  law  and  by  the  forms  of  another  country  in  which  the  parties  happen 
to  reside,  and  in  whose  Courts  their  rights  and  obligations  come  in  question,  unless 
there  was  an  express  stipulation  in  the  contract  itself  against  such  avoidance,  release, 
or  redemption.     But  at  any  rate  this  is  certain,  that  if  the  laws  of  one  country  and 
its  Courts  recognise  and  give  effect  to  those  of  another  in  respect  of  the  constitution 
of  any  contract,  tbey  must  give  the  like  recognition  and  effect  to  those  same  foreign 
laws  when  they  declare  the  same  kind  of  contract  dissolved.     Suppose  a  party  for- 
bidden to  purchase  from  another  by  our  equity,  as  administered  in  the  Courts  of  this 
country  (and  we  have  some  restraints  upon  certain  parties,  which  come  very  near 
prohibition)  ;  and  suppose  a  sale  of  chattels  by  one  to  another  partj-  standing  in  this 
relation  towards  each  other,  should  be  effected  in  Scotland,  and  that  our  Courts  here 
should  (whether  right  or  wrong)  recognise  such  a  rule,  because  the  Scotch  law  would 
affirm  it— surely  it  would  follow  that  our  Courts  must  equally  recognise  a  rescission 
of  the  contract  of  sale  in  Scotland  by  any  act  which  the  Scotcli  law  regards  as  valid 
to  rescind  it,  although  our  own  law  may  not  regard  it  as  sufficient.     [126]  Suppose 
a  question  to  arise  in  the  Courts  of  England  respecting  the  execution  of  a  contract 
thus  made  in  this  country,  and  that  the  objection  of  its  invalidity  were  waived  for  some 
reason  ;  if  the  party  resisting  its  execution  were  to  produce  either  a  sentence  of  a 
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Scotch  Court  declaring  it  rescinded  by  a  Scotcli  matter  done  in  pais,  or  wei'e  niei-ely 
to  produce  evidence  of  the  thing  so  done,  and  jiroof  of  its  amounting  by  the  Scotch 
law  to  a  rescission  of  the  cont  ract — I  appreheiul  that  the  jiarty  relying  on  the  contract 
could  never  be  heard  to  say,"  The  contract  is  Engl'-h,  and  the  Scotch  proceeding  is 
"  impotent  to  dissolve  it."  The  replj'  would  be,  "  Our  English  Courts  have  (vvhetlu^r 
"  right  or  wrong)  recognised  the  validity  of  a  Scotch  proceeding  to  complete  the  obliga- 
"  tion,  and  can  no  longer  deny  the  validity  of  a  similar  but  reverse  proceeding  to  dis- 
solve it — unumqiiodqiie  dissolvitur  eodem  modu  quo  colligatnr." 

Suppose,  for  another  example  (which  is  the  case),  that  the  law  of  this  country 
precluded  an  infant  or  a  married  woman  from  borrowing  money  in  any  way,  or 
from  binding  themselves  by  deed  ;  and  that  in  another  country  those  obligations 
could  be  validly  incurred  ;  it  is  probable  that  our  law  and  our  Courts  would  recognise 
the  validitiy  of  such  foreign  obligations.  But  suppose  a  feme  covert,  had  executed  a 
power,  and  conveyed  an  interest  inider  it  to  another  feme  covert  in  England,  could 
It  Ije  endured  that  where  the  donee  of  the  power  produced  a  release  under  seal  from 
the  fetiie  covert  in  the  same  foreign  country,  a  distinction  should  be  taken,  and  the 
Court  here  should  hold  that  party  incapable  of  releasing  the  obligation  i  Would 
it  not  be  said  that  our  Courts  liaving  decided  the  con-[127]-tract  of  a  feme  covert 
to  be  binding,  when  executed  abroad,  must,  by  parity  of  reason,  hold  the  discharge 
or  release  of  the  feme  covert  to  be  valid,  if  it  be  valid  in  the  same  foreign  country  ! 

Nor  can  any  attempts  succeed,  in  this  argument,  which  rests  upon  distinctions 
taken  between  marriage  and  other  contracts,  on  the  ground  that  its  effects  govern 
the  enjoyment  of  real  rights  in  England,  and  that  the  English  law  alone  can  regulate 
the  lights  of  landed  property.  For  not  to  mention  that  a  Scotch  marriage  between 
Englisli  parties  gives  English  honours  and  estates  to  its  issue,  which  would  have  been 
bastard  had  the  parties  married,  or  pretended  to  marry,  in  England  ;  all  personal 
obligations  may  in  their  consequences  affect  real  rights  in  England.  Nor  does  a  Scotch 
divorce,  by  depriving  a  widow  of  dower  or  arrears  of  pin  money  charged  on  English 
property,  more  immediately  affect  real  estate  here,  than  a  bond  or  a  judgment  released 
in  Scotland,  according  to  Scotch  forms,  discharges  real  estate  of  a  lien,  or  than  a  bond 
executed,  or  indeed  a  simple  contract  debt  incurred  in  Scotland,  eventually  and  conse- 
quentially charges  English  real  estate. 

It  appears  to  me  quite  certain,  that  those  who  decided  LoUey's  Case  did  not  look 
sufficiently  to  the  difficulty  of  following  out  the  principle  of  the  rule  which  they  laid 
down.  At  first  sight,  on  a  cursory  survey  of  the  question,  there  seems  no  impediment 
in  the  way  of  a  judge  who  would  keep  the  English  marriage  contract  indissoluble 
in  Scotland,  and  yet  allow  a  Scotch  marriage  to  have  validity  in  England  ;  for  it  does 
not  immedintely  appear  how  the  dissolution  and  the  constitution  of  the  contract 
should  Come  in  conflict,  though  diametrically  op-[128]-posite  principles  are  applied 
to  each.  But  only  mark  how  that  conflict  arises,  and  how,  in  fact  and  in  practice, 
it  must  needs  arise  as  long  as  the  diversity  of  the  rules  apjilied  is  maintained.  When 
English  parties  are  divorced  in  Scotland,  it  seems  easy  to  say,  "  We  give  no  validity 
"  to  this  ])roeeeding  in  England,  leaving  the  Scotch  law  to  deal  with  it  in  that  countiy  ; 
"  and  with  its  awards  we  do  not  in  any  wise  interfei-e."  But  the  time  speedily  arrives 
when  w-e  can  no  longer  refuse  to  interfere,  and  then  see  the  inextricable  confusion 
that  instantly  arises  and  involves  the  whole  subject.  The  English  parties  are  divorced 
— they  return  to  England,  and  one  of  them  marries  again  ;  that  party  is  met  by 
Lolley"s  Case,  and  treated  as  a  felon.  So  far  all  is  smooth.  But  what  if  the  second 
marriage  is  contracted  in  Scotland  1  and  what  if  the  issue  of  that  marriage  claims 
an  English  real  estate  by  descent,  or  a  widow  demands  her  dower  'I  LoUey's  Case 
will  no  longer  serve  the  purpose  of  deciding  the  rights  of  the  parties  ;  for  LoUey's 
Case  is  confined  to  the  effects  of  the  Scotch  divorce  in  England,  and  professes  not  to 
touch,  as,  indeed,  they  who  decided  it  had  no  authority  to  touch,  the  validity  of  that 
divorce  in  Scotland.  Then  the  marriage  being  Scotch,  the  lex  loci  must  prevail  by 
the  cases  of  Compton  v.  Bearcroft,  and  Ilderton  v.  Ilderton.  All  its  consequences 
to  the  wife  and  issue  must  be  dealt  with  by  the  English  Courts,  and  the  same  judge 
who,  sitting  under  a  commission  of  gaol  deUvery,  has  in  the  morning  sent  Mr.  LoUey 
to  the  hulks  for  felony,  because  he  remarried  in  England,  and  the  divorce  was  in- 
sufficient ;  sitting  at  Nisi  Prins  in  the  afternoon,  must  give  the  issue  of  Mr.  Trolley's 
second  mai'i-inge  an   estate  in  Yoi'k  [129]-sliire.  because  she  re-iuari-ied  in  Scotland, 
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and  must  give  it  on  the  jireeise  ground  that  the  divorce  vi^as  efi'ectual.  Thus  tlie 
divorce  is  both  valid  and  nugatory,  not  according  to  its  own  nature,  or  the  law  of 
any  one  state,  but  according  to  the  accident  whether  a  transaction  which  follows  upon 
it,  and  does  not  necessarily  occur  at  all,  cjianced  to  take  place  in  one  part  of  the  island 
or  in  the  other ;  and  yet  the  felony  of  the  husband  depended  entirely  upon  his  not 
having  been  divorced  validly  in  Scotland,  and  not  at  all  upon  his  not  being  divorced 
validly  in  England  ;  and  the  title  of  the  wife's  issue  to  the  succession,  or  of  herself 
to  dower,  depends  wholly  upon  the  same  husband  having  been  validly  divorced 
in  that  same  country  of  Scotland. 

Nor  will  it  avail  to  contend  that  the  parties  marrying  in  Scotland  after  a  Scotch 
divorce  is  in  fraud  of  the  English  rule,  as  laid  down  in  that  celebrated  case.  It  may  be 
so — but  it  is  not  more  in  fraudem  legis  Anglicance,  than  the  marriage  was  in  Compton 
V.  Bearcroft,*  which  yet  has  been  held  good  in  all  our  Courts.  Neither  will  it  avail 
to  argue  that  the  indissoluble  nature  of  the  English  marriage  prevents  those  parties 
from  marrying  again  in  Scotland  as  well  as  in  England  ;  for  the  rule  in  Lolley's  Case 
has  no  greater  force  in  disqualifying  parties  from  marrying  in  Scotland,  where  that 
is  not  the  rule  of  law,  than  the  English  Marriage  Act  has  in  disqualifying  infants 
from  marrying  without  banns  published,  and  yet  these  may,  by  the  law  of  England, 
go  and  marry  validly  in  Scotland.  Indeed,  if  there  be  any  purely  personal  disqualifica- 
tion or  incapacity  caused  by  the  law,  and  which,  more  than  any  other,  may  be  said 
to  travel  about  with  the  paity,  [130]  it  is  that  which  the  law  raises  upon  a  natural 
status,  as  that  of  infancy,  and  fixes  on  those  who,  by  the  order  of  nature  itself,  are 
in  that  condition,  and  unable  to  shake  it  off',  or  by  an  hour  to  accelerate  its  termination. 

If,  in  a  matter  confessedly  not  clear,  and  very  far  from  being  unincumbered  with 
doubt  and  difficulty,  we  find  that  manifest  and  serious  inconvenience  is  sure  to  result 
from  one  view,  and  very  little  in  comparison  from  adopting  the  opposite  course,  nothing 
can  be  a  stronger  reason  for  taking  the  latter.  Now  surely  it  strikes  every  one  that 
the  greatest  hardships  must  occur  to  parties,  the  greatest  embarrassment  to  their 
rights,  and  the  utmost  inconvenience  to  the  Courts  of  Justice  in  both  countries,  by 
the  rule  being  maintained  us  laid  down  in  Lolley's  Case  :  the  greatest  hardship  to 
parties — for  what  can  be  a  greater  grievance  than  that  jxxrties  living  bona  fide  in 
England,  though  temporarily,  should  either  not  be  allowed  to  marry  at  all  during 
their  residence  here,  or  if  they  do,  and  afterwards  return  to  their  own  country,  how- 
ever great  its  distance,  that  they  must  be  deprived  of  all  remedy  in  case  of  misconduct, 
however  aggravated,  unless  they  undertake  a  voyage  back  to  England,  ay,  and  unless 
they  can  comply  with  the  parliamentary  forms  in  serving  notices  ; — the  greatest 
embarrassment  to  their  rights — for  what  can  be  more  embarrassing  than  that  a 
person's  status  should  be  involved  in  uncertainty,  and  should  be  subject  to  change 
its  nature  as  he  goes  from  place  to  place  ;  that  he  should  be  married  in  one  country, 
and  single,  if  not  a  felon,  in  another  ;  bastard  here,  and  legitimate  there  't — the  utmost 
inconvenience  to  the  Courts — for  what  inconveni-[131]-ence  can  be  greater  than 
that  they  should  have  to  regard  a  person  as  married  for  one  purpose,  and  not  for 
another — single  and  a  felon  if  he  marries  a  few  yards  to  the  southward — lawfully 
married  if  the  ceremony  be  performed  a  few  yards  to  the  north — a  bastard  when 
he  claims  land — legitimate  when  he  sues  for  personal  succ&s.sion  ■ — widow  when 
she  demands  the  chattels  of  her  husband — his  concubine  when  she  counts  as  dowable 
of  his  land  ! 

It  is  in  vain  to  remind  us  of  the  opportunity  which  a  strict  adherence  to  the  lex 
loci,  with  respect  to  dissolution  of  the  contract,  would  give  to  violators  of  our  English 
marriage-law.  This  objection  comes  too  late.  Before  the  validity  of  Scotch  marriages 
had  been  supported  by  decisions  too  numerous  and  too  old  for  any  question,  this 
argument  ab  inconvenienti  might  have  been  urged  and  set  against  those  other  reasons 
which  I  have  adduced,  drawn  from  the  same  consideration.  But  we  have  it  now 
firmly  established  as  tlie  law  of  the  land,  and  daily  acted  upon  by  persons  of  every 
condition,  that,  though  the  law  of  England  incapacitates  parties  from  contracting 
marriage  here,  they  may  go  for  a  few  minutes  to  the  Scotch  border,  and  be  married 
as  eflectually  as  if  they  had  no  incapacity  whatever  in  their  own  country,  and  then 
return,  after  eluding  the  law,  to  set  its   prohibitions  at  defiance  without  incurring 
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nny  penalty,  and  to  obtain  its  aid  without  any  diliiculty  in  .securing  the  enjoyment 
of  all  the  rights  incident  to  the  married  state.  Surely  there  is  neitlier  sense  nor  con- 
sistency in  complaining  of  the  risk,  infraction,  or  evasion  arising  to  the  English  law 
from  supporting  Scotch  divorces,  after  having  thus  given  to  the  [132]  Scotch  marriages 
the  power  of  eluding,  and  breaking  and  defying  that  law  for  so  many  years. . 

1  have  now  been  commenting  upon  Lolley's  (!ase  on  its  own  principle — tliat  is, 
regarding  it  as  merely  laying  down  a  rule  for  England,  and  prescribing  how  a  Scotch 
divorce  shall  be  considered  in  this  country,  and  dealt  with  by  its  (Courts,  i  have  felt 
this  the  more  necessary  because  1  do  not  see,  for  the  reasons  which  have  occasionally 
been  adverted  to  in  treating  the  othei'  argument,  how,  con.sistently  with  any  principle, 
the  Judges  who  decided  the  case  could  limit  its  application  to  England,  and  think  that 
it  did  not  decide  also  on  the  validity  of  the  divorce  in  Scotland.  They  certainly  could 
not  hold  the  second  English  mai'riage  invalid  and  felonious  in  England  without  as- 
suming that  the  Scotch  divorce  was  void  even  in  Scotland.  In  my  view  of  the  present 
question,  therefore,  it  was  fit  to  show  that  the  Scotch  Courts  have  a  good  title  to  con- 
sider the  principle  of  Lolley's  Case  erroneous  even  as  an  English  decision.  This,  it 
is  true,  their  Lordships  have  not  done  ;  and  the  Judgment  now  under  appeal  is  rested 
upon  the  ground  of  the  Scotch  divorce  being  sufficient  to  determine  the  marriage 
contract  in  Scotland  only. 

I  must  now  observe,  that  supposing  (as  may  fairly  be  concluded)  Lolley's  Case  to 
have  decided  that  the  divorce  is  void  in  Scotland,  there  can  be  no  ground  whatever 
for  holding  that  it  is  binding  upon  the  Scotch  Courts  on  a  cpiestion  of  Scotch  law. 
If  the  cases  and  the  authorities  of  that  law  are  against  it,  the  learned  persons  who 
administer  the  sy.stem  of  jurisprudence  are  not  bound  to  regard — nay,  they  are  not 
entitled  to  regard — an  English  decision,  framed  by  English  judges  upon  [133]  an 
English  case,  and  devoid  of  all  authority  beyond  the  Tweed. 

Now,  I  have  no  doubt  at  all  that  the  Scotch  authorities  are  in  favour  of  the  juris- 
diction, and  su])port  the  decision  under  appeal  ;  but  1  must  premise  that,  unless 
it  could  be  shown  that  they  were  the  other  way,  my  mind  is  made  up  with  respect 
to  the  principle,  and  I  should  be  for  affirming  on  that  ground  of  principle  alone  if 
precedent  or  dicta  did  not  displace  the  argument.  The  principle  I  hold  so  clear  upon 
grounds  of  general  law,  that  the  ])roof  is  thrown,  according  to  my  view,  upon  those 
who  would  show  the  Scotch  law  to  be  the  other  way. 

In  approaching  this  branch  of  the  que.stion.  it  is  most  important  to  remark,  that 
there  may  be  a  very  small  body  of  judicial  authority  upon  a  point  of  law  very  well 
established  in  any  country  ;  nay,  that  oftentimes  the  less  doubtful  the  point  is  the 
fewer  cases  will  you  find  decided  upon  it.  Thus  no  one  denies  that  the  Scotch  Con- 
sistorial  Court  had,  ever  since  its  establishment  upon  the  Reformation,  been  in  the 
practice  of  pronouncing  sentences  of  divorce  for  adultery.  The  Catholic  religion 
was  abolished  by  the  Parliament  of  Scotland  in  1560  ;  and  three  years  after  that 
important  event  we  find  a  statute  made,  the  Act  156.3,  c.  74,  in  which,  after  a  pre- 
amble expressing  great  and  lively  horror  of  the  "  abominable  and  filthie  vice  of  adul- 
"  tery,"  (an  opinion  perhaps  more  sincere  in  the  estates  of  Parliament  than  in  the 
•  j'ueen),  it  is  declared  to  be  a  capital  offence  if  "  notour  "  (notorious)  and  all  other 
adultery  is  to  continue  punishable  as  before,  but  with  an  express  saving  of  the  right 
to  "  pursue  for  divorcement  for  the  crime  of  [134]  adultery  conform  to  (according 
"  to)  the  law."  For  above  two  centuries  the  jurisdiction  thus  recognized  l>y  the  statute 
had  been  exercised  by  the  Consistorial  Courts.  Nor  was  any  objection  whatever 
made  to  the  want  of  jurisdiction  over  parties,  in  respect  of  their  domicile  having  been 
foreign  oi-  the  nuirriage  contracted  abroad.  In  truth,  the  view  which  the  law  took 
of  adultery  as  a  crinu-  punishable  with  even  the  severest  of  penalties,  seems  almost 
to  preclude  any  such  exception.  If  a  person  were  indicted  under  the  statute  for 
notour  adultery  committed  in  Scotland,  he  clearly  never  could  have  defended  himself 
by  showing  he  had  been  married  in  England,  and  was  only  temporarily  a  resident 
in  Scotland  :  so  there  seems  never  to  have  been  any  such  distinction  taken  in  giving 
the  injured  party  the  civil  remedy  against  the  offender  by  dissolving  the  marriage. 
That  Englishmen  temporarily  residing  in  Scotland  have  been  in  use  to  sue  for  divorces 
from  marriages  contracted  in  England,  ever  since  the  intercourse  of  the  two  countries 
became  constant  by  the  union  first  of  the  Crowns  and  then  of  the  Kingdoms,  is  a  fact 
of  much  importance,  and  it  is  not  disputed.     The  importance  of  it  is  this — that  the 
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Courts,  administering  the  law  of  divorce  liave.  with  a  full  knowledge  that  they  were 
dissolving  English  marriages,  never  inquired  further  than  was  necessary  for  ascertain- 
ing that  the  Pursuers  and  Defenders  had  accpiired  a  domicile  in  Scotland,  and  then 
exercised  the  jurisdiction  without  scruple,  and  without  any  hesitation.  This  is  a 
clear  proof  that  the  law,  the  Scotch  law,  was  always  understood  among  its  practitioners 
and  by  the  Judges  of  the  country,  as  the  present  decision  supposes  it  to  be  ;  and  such 
a  long  [135]  continued  and  unqualified  practice  is  a  fully  better  proof  of  what  that 
law  is.  than  even  a  few  occasional  decisions  in  foro  contentioso.  It  would  be  a  dangerous 
thing  to  admit  that  generally  recognized  and  long  continued  practice  should  go  for 
nothing,  merely  because,  until  a  few  years  ago.  no  one  had  brought  those  principles 
and  that  practice  in  question,  and  because  the  judicial  decisions  in  its  favour  were 
few  in  number,  and  of  a  recent  date.  There  is  every  reason  to  believe  that  in  this, 
as  in  most  other  particulars,  the  more  ancient  law  of  England  was  the  same  with 
that  of  our  northern  neighbours.  Between  the  Reformation  and  the  latter  end  of 
([(ueen  Elizabeth's  reign,  it  was  held  that  the  Consistorial  jurisdiction  extended  to 
dissolve  a  vinculo  for  adultery.  * 

It  was,  however,  apparently  not  till  1789,  that  the  question  of  jurisdiction  was 
raised  in  foro  contentioso,  by  the  case  of  Brunsden  v.  Wallace,  9  February,  1789.  But 
here  a  question  was  made  upon  the  sufficiency  of  the  forum  originis  to  found  a  juris- 
diction. The  husband,  before  marriage,  had  left  Scotland  without  any  intention  of 
I'eturning,  and  so  had  the  wife.  The  Court  were  much  divided,  and  the  judgment 
was  given  with  an  express  reference  to  the  circumstances  of  the  case,  of  which  the 
absence  of  the  defender,  the  husband,  from  Scotland,  when  and  long  before  the  suit 
was  commenced,  must  be  regarded  as  one.  Nevertheless,  as  the  majority  of  the  Court 
considered  the  forum  originis  of  both  parties  sufficient  to  found  the  jurisdiction.  I 
should  have  thought  this  a  decision  against  the  principles  which  I  deem  to  be  recog- 
nized by  later  cases  had  it  stood  untouched  by  these. 

[136]  Pirie  r.  Lunan,  8  March,  1796,  is,  I  believe,  the  next  case  ;  but  it  was  the 
case  of  a  Scotch  marriage  between  Scotch  parties,  and  only  raised  the  question  of 
forum ;  for  both  were  domiciled  in  England.  The  Court  sustained  the  jurisdiction 
ratione  originis.  This  decision  clearly  proves  little  or  nothing  any  way  in  the  present 
question.  And  the  same  may  be  said  of  Grant  v.  Pedie,  which  occurred  in  1825.  So 
French  v.  Pilch er,  13  June,  1800,  turned  on  the  wife,  the  defender,  being  an  English- 
woman, and  resident  out  of  Scotland,  and  the  adultery  chiefly  committed  abroad; 
and  accordingly  it  does  not  touch,  and  hardly  even  approaches,  any  of  the  points 
now  in  dispute. 

In  Lindsay  v.  Tovey,  the  Court  of  Session  sustained  the  jurisdiction  in  all  respects  ; 
and  though  the  parties  had  been  living  separate  under  a  deed.  It  is  true  that  3^our 
Lordships,  on  appeal,  remitted  the  case  ;  and  that  the  death  of  one  of  the  parties 
prevented  any  further  proceedings.  The  ground  of  the  remit  was  twofold — that  the 
domicile  of  the  husband  appeared  to  your  Lordships  (acting  under  Lord  Eldon's  advice) 
to  be  in  England  :  and  that  Lolley's  Case  had  not  been  considered  by  the  Court 
below.  Upon  that  case,  Lord  Eldon  pronounced  no  opinion,  but  he  certainly  inti- 
mated a  doubt,  and  I  can  inform  your  Lordships  (having  been  Counsel  in  the  cause, 
and  having,  at  the  argument,  given  his  Lordship  a  note  of  the  judgment  in  Lolley's 
Case)  that  he  said,  "  It  is  a  decision  on  which  we  probably  shall  hear  a  good  deal 
more." 

But  since  Lolley's  Case  was  decided,  with  the  doctrine  there  laid  down  fully  befoiT 
them,  and  after  maturely  considering  it,  the  Scotch  Courts  [137]  have  repeatedly 
affirmed  the  jurisdiction  in  all  its  particulars.  Those  cases  to  which  I  particularly 
refer  were  decided  in  1814.  and  the  two  or  three  following  years.  Lovett  r.  Lovett. 
and  Kibblethwaite  r.  Kibblethwaite,  both  of  the  same  date,  21st  Dec.  181G,  are  those 
to  which  1  shall  particularly  advert.  In  both  cases  the  marriage  was  had  in  England  ; 
in  both  the  parties  were  English  by  birth  and  by  domicile  :  in  both  the  suit  was 
brought  by  the  wife  for  the  husband's  adultery  ;  and  the  only  domicile  in  Scotland 
being  that  required  to  give  the  Courts  jurisdiction,  the  Commissaries  in  both  refused 
to  divorce,  on  the  ground  not  of  the  indissolubility  of  the  English  marriage,  but  the 
insufficiency  of  the  Scotch  residence ;  in  both  the  Court  of  Session,  after  the  fullest 
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discussion,  with  one  dissentient  voice,  and  that  turning'  ujjon  tiie  (|uestion  of  domicile, 
sustained  the  jurisdiction,  and  iTuiitted  to  the  ("oniinissaiies  to  proceed  witii  the 
divorce. 

Upon  the  (itlier  ca.ses,  ot  Ediiionslune  r.  Kdiiinnslijnc,  .iiid  Jiuth'i'  /■.  Forhes,  1  need 
not  dwell  in  detail.  The  state  of  the  judicial  authority  on  this  (juestion  is  fully  given 
in  the  work  of  Mr.  Fergu.son,  one  of  the  most  experienced  of  the  Scotch  Consistorial 
Judges.  After  referring  to  all  tlie  cases,  the  words  of  that  learned  pei.son,  thougli 
not  to  be  cited  as  an  autliority,  are  well  worthy  of  attention,  as  the  tesliniony  of  a 
Judge  sitting  for  so  numy  years  in  the  Scotch  Consistorial  Court,  and  speaking  to 
its  uniform  and  established  jiractice,  twenty  years  after  Lolley's  Case  had  been  deter- 
mined here.  Mr.  F.  says.  '"  .\i'eording  to  these  precedents,  the  nmnicijial  law  of  Scot- 
"  land  is  also  now  applied  by  the  Consistorial  Judicature  in  all  [138]  eases  of  divorce, 
■'  without  distinction,  whether  the  parties  are  foreign  or  domiciled  subjects  and  citizens 
"  of  this  kingdom  ;  whether,  when  foreign,  the  law  of  their  own  country  aft'ords  the 
"  same  remedy  or  not,  and  whether  they  have  contracted  their  marriage  within  this 
"  realm,  or  in  any  other  ;  provided  only  that  they  have  become  properly  amenable 
'■  to  the  jnrisdiction  in  this  forum.  None  of  these  last  mentioned  cases,  nor  indeed 
'■  any  other  from  Scotland,  in  which  a  question  of  international  law  could  be  raised  for 
'■  trial  and  judgment,  having  hitherto  been  appealed,  the  rule  has  for  a  period  of  more 
"  than  ten  years  stood  as  fixed  by  them,  and  the  suhsequent  practice  has  furnished 
"  additional  instances  of  its  application." 

I  think  I  need  scarcely  add  that  this  current  of  judicial  authority,  and  still  more 
the  uniform  practice  of  the  Scotch  Courts,  unquestioned  ever  since  the  Reformation, 
establishes  clearly  the  proposition  in  its  largest  sense,  that  the  Scotch  Conrts  have 
jurisdiction  to  divorce  when  a  formal  domicile  has  been  acquired  by  a  temporary 
residence,  without  regard  to  the  native  country  of  the  parties,  the  place  of  their 
ordinary  residence,  or  the  country  where  the  marriage  may  have  been  had. 

But  although  it  was  necessary  to  complete  the  view  which  1  have  taken  of  this 
important  question,  that  I  should  advert  to  the  cases  which  bear  upon  it  in  all  its 
extent,  there  is  no  necessity  whatever  for  our  assenting  to  the  proposition  in  its  more 
general  and  absolute  form,  for  the  purpose  of  the  case  now  before  us.  That  is  the  case 
of  a  marriage  contracted  in  England  between  a  man  Scotch  by  both  domicile  and  birth, 
and  a  woman  about  to  [139]  become  Scotch  by  the  execution  of  the  contract.  It 
is  moreover  the  case  of  a  suit  instituted  in  the  Scotch  Courts,  while  the  pursuer  had 
his  actual  domicile  in  Scotland,  and  his  wife  had  the  same  domicile  by  law.  To  term  a 
marriage  so  contracted  an  English  marriage,  hardly  appears  to  be  correct.  I  am  sure 
it  is  if  not  wdioUy  a  Scotch  contract,  at  the  least  a  contract  partaking  as  much  of  the 
Scotch  as  of  the  English.  This  in  my  judgment  frees  tlie  case  from  all  doubt  ;  but 
as  I  have  also  a  strong  opinion  upon  the  more  general  question,  an  opinion  not  of 
yesterday,  nor  lightly  taken  up,  1  have  deemed  it  fitting  that  I  should  not  with- 
hold it  from  your  Lordships,  and  the  parties,  and  Court  below,  upon  the  present 
occasion. 

Lord  Lyndhurst. — My  Lords,  my  noble  and  learned  fiiend  has  entered  so  minutely 
into  the  consideration  of  this  question,  that  it  will  not  be  necessary  for  me,  in  the 
observations  which  I  feel  it  my  duty  to  make,  to  occupy  much  of  your  time. 

My  noble  and  learned  friend  has  very  justly  stated  that  this  is  a  question  of  great 
importance  not  only  to  the  parties  immediately  concerned  in  it,  but  also  to  the  public. 
It  is  some  time  since  it  was  argued  at  your  Lordships'  bar.  I  have  on  different  occa- 
sions directed  my  attention  to  it,  audit  is  now  my  duty  to  communicate  to  your  Lord- 
ships the  result  of  the  opinion  I  have  formed  respecting  it. 

If  I  considered  that  your  Lordships  were  sitting  distinctly  in  judgment  upon 
Lolley's  Case,  I  should  not  conceive  that  you  could  with  propriety  proceed  to  a  decision 
without  requiring  the  advice  and  opinion  of  the  Judges. 

The  facts  of  that  case  were  very  shortly  these  :  [140]  Lolley  married  in  England, 
he  afterwards  went  to  Scotland,  and,  by  the  decision  of  a  competent  Court  in  that 
country,  obtained  a  sentence  of  divorce.  He  afterwards  returned  to  Fingland,  and 
married  a  second  time,  his  former  wife  being  still  alive.  A  prosecution  was  instituted 
against  him,  he  was  found  guilty  :  he  set  up,  by  way  of  defence,  that  the  marriage 
with  his  former  wife  had  been  dissolved  by  a  competent  Court  in  Scotland.  The 
defence  and  the  validit  v  of  it  were  submitted  to  the  consideration  of  the  Twelve  Judges 
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They  were  of  opinion  that  the  sentence  of  divorce  in  Scotland  could  not,  as  far  as  Eng- 
land was  concerned,  have  any  effect.  He  was  found  guilty,  was  sentenced,  and,  to  a 
certain  extent,  underwent  punishment. 

That  was  a  decision  unanimously  pronounced  by  the  Twelve  Judges  of  England, 
bv  men  many  of  them  of  great  experience  and  learning  ;  and  I  certainly  should  not 
have  ventured  to  recommend  your  Lordships  to  reverse  a  decision  so  sanctioned, 
had  that  been  the  direct  question  before  you,  unless  upon  grave  consideration  and 
consultation  with  the  King's  Judges. 

It  is  suggested  by  my  noble  and  learned  friend,  that  the  noble  earl,  who  presided 
for  so  many  years  in  the  Court  of  Chancery,  entertained  doubts  as  to  the  propriety 
of  that  decision.  The  expressions  which  1  have  seen  attributed  to  that  noble  Judge 
I  think  hardly  warrant  such  a  conclusion  ;  and,  as  the  noble  earl  was  at  the  time 
when  the  judgment  was  pronounced  at  the  head  of  the  law  of  the  country,  as  he  must 
have  known  of  the  decision,  he  woidd  not,  I  think,  had  he  entertained  serious  doubts 
respecting  it,  have  suffered  the  [141]  party  so  convicted  to  have  undergone  any  part 
of  the  punishment  inflicted  on  him  by  the  sentence. 

But,  my  Lords,  the  question  as  to  the  soundness  of  the  decision  in  LoUey's  Case 
came  before  my  noble  and  learned  friend  when  he  held  the  great  seal.  My  noble  and 
learned  friend  had  been  counsel  in  the  case  ;  he  therefore  was  apprised  of  all  the  cir- 
cumstances relating  to  it,  and  it  is  material  that  I  should  inform  your  Lordships 
of  what  my  noble  and  learned  friend  said  with  respect  to  it.  In  the  case  of  M'Carthy 
r.  Dc  Caix,  which  came  before  my  noble  and  learned  friend  in  1 83 1 ,  and  in  the  elaborate 
judTLient  which  he  pronounced  on  that  occasion,  he  observed  :  "  It  is  fully  established 
"  by  the  solemn  opinon  of  all  the  Twelve  Judges,  in  a  fully  argued  and  most  maturely 
"  considered  case,  that  a  foreign  divorce  could  not  operate  to  dissolve,  or  in  any  manner 
"  be  made  to  affect,  an  English  marriage."  My  noble  and  learned  friend  proceeds 
thus  : — "  The  point  was  argued  before  the  Twelve  Judges,  including  some  of  the  most 
"  learned  Judges  of  our  day,  my  Lord  EUenborough,  Lord  Chief  Justice  Gibbs,  Chief 
"  Baron  Thompson,  and  several  others.  Mr.  Justice  Bayley,  Mr.  Baron  Wood,  and 
"  Mr.  Justice  Le  Blanc,  some  of  the  most  eminent  and  able  lawyers  that  I  have  ever 
"  known  in  Westminster  Hall.  After  hearing  this  case  argued  during  Term,  and 
"  at  Serjeants'  Inn  after  Term,  they  gave  a  clear,  decided,  and  well-weighed  opinion, 
"  all  in  one  voice,  finding  that  no  divorce,  or  proceeding  in  the  nature  of  a  divorce, 
"  or  tending  towards  a  divorce  had  in  any  foreign  country,  Scotland  included,  could 
"  dissolve  the  vinculum,  matrimonii,  or  contract  of  marriage,  in  England,  [142] 
"  and  they  sentenced  LoUey  (and  here  is  another  mi.stake  into  which  the  noble  and 
"  learned  Judge  has  fallen,  as  if  there  was  so  much  doubt  that  they  did  not  carry  the 
"  sentence  into  execution) ;  he  was  sentenced  to  seven  years'  transportation,  and  sent 
"  to  the  Hulks  for  one  or  two  years." 

"  I  hold  it,  therefore,  to  be  perfectly  clear  that  that  decision  in  Lolley's  Case,  when 
"  I  look  at  the  case  itself,  and  the  circumstances  preceding,  accompanying,  and  follow- 
"  ing  it,  stands  as  the  law  in  Westminster  Hall  to  this  day.  It  is  still  more  the  law 
"  when  I  remind  you  of  another  matter  which  the  noble  and  learned  Judge  forgot 
"  at  the  time  he  decided  the  case,  and  threw  some  doubt  on  Lolley's  Case,  which  he 
"  had  looked  at,  as  if  it  had  never  been  recognized  in  subsequent  cases.  That  noble 
"  and  learned  Judge  was  Lord  Eldon.  It  has  been  uniformly  recognised  in  West- 
"  minster  Hall,  but  above  all,  it  has  come  over  and  over  again  in  discussion  before  the 
"  same  noble  and  learned  Judge  himself,"— that  is  Lord  Eldon,  I  believe.     "  In  the 

"  case  of  P and  L ,  another  case,  in  two  cases,  the  very  year  after,  argued 

"  at  great  length  by  Mr.  Justice  Holroyd  on  one  side,  and  myself  on  the  other,  before 
"  Lord  Eldon,  and  to  which  he  paid  most  exemplary  attention,  and  where  he  took 
"  a  note  of  the  very  words  in  which  Lolley's  Case  was  decided.  Lord  Eldon  had  that 
"  case  before  him,  and  he  followed  it  on  deciding  those  two  cases." 

Such  is  the  statement  of  my  noble  and  learned  friend  ;  I  must  therefore  repeat,  that 
if  we  were  called  upon  to  overturn  that  decision,  and  to  pronounce  it  to  be  erroneous, 
respecting  which  I  wish  to  be  understood  as  giving  no  opinion,  your  Lord-[143]-ships 
would  not  think  it  right  to  proceed  to  judgment  without  a  distinct  review  of  that 
case  upon  argument  in  the  presence  of  the  Judges,  that  we  might  be  advised  by  them 
whether  that  decision  is  or  is  not  agreeable  to  the  law  of  England  ;  but,  my  Lords, 
we  are  sitting  here  to  decide  a  question  of  Scotch,  and  not  of  English  law.     We  are 
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sitting  here  as  a  Scotch  Court  of  Appeal,  bound  to  decide  according  to  the  law  of  that 
country. 

If  Lolley's  Case,  however,  be  law,  and  if  the  decision  in  the  Court  of  Scotland, 
which  we  are  now  reviewing,  be  also  law,  this  consequence  must  follow,  that  after 
the  decree  of  divorce  is  pronounced,  Sir  George  Warn-nder  will  be  able  to  marry  again 
in  Scotland.  He  would  then  have  a  wife  in  Scotland,  and  he  would  have  a  wife  also 
in  England.  Such  would  be  the  state  of  things  arising  from  the  conflicting  law  of 
the  two  countries  :  other  consequences,  which  my  noble  and  learned  friend  has  pointed 
out,  and  circumstances  of  an  extraordinary  and  very  inconsistent  nature  would  follow. 

But  we  must  still  decide  the  case  which  is  before  us  according  to  the  law  of  the 
country  from  which  it  comes.  If  the  law  be  conflicting,  it  is  for  Parliament  to  inter- 
fere to  remedy  the  mischiefs  consequent  on  such  conflict.  The  question,  and  the 
sole  question  is,  whether  by  the  law  of  Scotland,  administered  in  Scotland  by  the 
Judges  of  Scotland,  this  divorce  be,  or  not,  a  legal  divorce  1  We  are  sitting  here  in 
England,  and  we  must  be  cautious  not  to  sufl"er  ourselves,  on  that  account,  to  be 
influenced  and  governed  by  the  principles  of  English  law.  The  question  is,  whether 
the  decision,  pronounced  in  Scotland  by  the  Judges  of  that  country,  is  conformable 
to  the  [144]  law  of  Scotland  ?  We  are  a  Scotch  Court  of  Appeal  as  far  as  relates 
to  Scotch  Cases,  and  an  English  Court  of  Appeal  as  far  as  relates  to  English  Cases  ; 
and  this  brings  me  directly  and  distinctly  to  the  consideration  of  the  question  before  us. 

As  my  noble  and  learned  friend  has  stated,  the  first  point  is  the  question  of  domi- 
cile ;  unless  these  parties  were  domiciled  in  Scotland,  the  Court  had  no  jurisdiction. 
But  the  question  of  domicile  is  admitted  for  the  purpose  of  the  present  argument  ; 
it  is  admitted  that  Sir  George  Warrender,  at  the  time  of  his  marriage,  and  from  that 
time  up  to  the  commencement  of  this  suit,  was  a  domiciled  Scotchman.  We  are 
to  take  this  fact  as  the  basis  of  the  argument.  The  admissions  are  in  writing  signed 
by  the  counsel  on  both  sides.  Sir  George  Warrender,  during  the  whole  of  this  period, 
was  a  domiciled  Scotchman.  The  consequence  resulting  from  this  is,  that  Ladv 
Warrender,  by  the  very  act  of  marriage,  became  domiciled  in  Scotland.  It  cannot 
be  disputed  that  the  domicile  of  the  husband  becomes  the  domicile  of  the  wife  :  but 
reliance  is  placed  on  the  deed  of  separation.  I  apprehend  that  that  instrument  does 
not  affect  the  question  of  domicile  at  all.  The  husband  and  wife  cannot  by  any  agree- 
ment between  themselves  vary  the  law  as  to  domicile.  It  is  a  legal  consequence  of 
the  marriage  tie  ;  and  after  all,  what  is  the  separation  ?  My  noble  and  learned  friend 
very  correctly,  according  to  my  view  of  the  subject,  stated,  that  as  far  as  relates  to 
the  separation  between  the  parties,  it  is  nothing  more  than  a  mere  permission  to 
Lady  Warrender  to  live  separate.  It  has  no  binding  obligation.  The  only  things 
binding  in  this  deed  [145]  are  those  clauses  which  relate  to  pecuniary  engagements. 
She  may  sue  him,  or  he  may  sue  her,  notwithstanding  the  agreement,  for  a  restitution 
of  conjugal  rights.  A  pledge  not  to  institute  such  a  suit  is  no  legal  bar  to  the  right 
to  institute  it ;  and  an  agreement  such  as  this  is  nothing  more  than  a  permission 
to  the  wife  to  reside  where  she  may  think  proper :  but  this  does  not  alter  her  legal 
domicile,  though  her  actual  residence  be  changed  ;  her  legal  domicile  remains  precisely 
as  it  was. 

I  am  aware  that  in  the  case  of  Tovey  and  Lindsay  in  this  House,  Lord  Eldon  threw 
out  some  doubts  as  to  the  effect  of  a  deed  of  separation  in  the  domicile.  I  have  at- 
tended to  that  doubt,  and  to  the  suggestion  of  that  noble  and  learned  Earl,  with  all 
the  attention  that  every  thing  falling  from  him  deserves  ;  but  I  am  obliged  at  last 
to  come  to  this  result,  that  the  deed  of  separation  makes  no  difference  at  all  in  this 
case  ;  that,  notwithstanding  the  agreement  between  the  parties  to  live  separate,  the 
domicile  of  the  wife  follows  the  domicile  of  the  husband  :  the  one  cannot  be  separated 
or  detached  from  the  other. 

The  next  point  for  consideration  is,  as  to  the  place  where  the  supposed  adultery 
is  alleged  to  have  been  committed  ;  and  what  my  noble  and  learned  friend  says  is 
very  true, — there  is  no  evidence  whatever  to  show  that  Lady  Warrender  has  in  any 
respect  misconducted  herself.  The  present  is  a  mere  preliminary  question.  The 
fact  must  be  assumed,  but  assumed  merely  for  the  purpose  of  the  argument.  There 
is  no  imputation,  from  anything  in  this  case,  on  the  character  of  Lady  Warrender  : 
she  may  be  as  pure  and  as  spotless  as  any  woman  in  the  world. 

[146]  But  it  is  objected,  though  verv  slightly,  that  the  adulterv,  or  alleged  adulterv, 
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was  committed  abroad.  It  is  clear,  liowevcr,  from  all  the  decisions,  that  there  is 
nothing  in  this  objection.  Your  Lordships  well  know  that  it  is  no  answer  to  a  civil 
action  for  damages  in  this  country  which  may  be  equally  maintained,  or  a  proceeding 
had  in  the  Ecclesiastical  Court,  whether  the  adultery  be  committed  here  or  abroad  ; 
and  it  is  precisely  the  same  in  Scotland.  I  mention  the  point  because  it  has  been 
stated  that  reliance  was  placed  upon  this  circumstance  in  some  of  the  cases,  but  there 
is  no  ground  for  the  objection. 

Then,  my  Lords,  we  come  to  the  third  and  main  point,  namely,  is  it  competent 
t(j  tlie  Courts  of  Scotland  to  pronounce  a  sentence  of  divorce  between  parties  married 
in  England  1  The  Scotch  Courts  consider  this  as  a  question  settled  :  marriage,  they 
observe,  is  a  connection  recognised  in  all  Christian  countries  ;  and  they  say,  and 
I  think  they  say  with  propriety,  "  That  they  are  not  jirevented  from  pronouncing 
a  sentence  of  divorce  a  vinculo  matrimonii  in  that  country,  if  the  parties  are  domiciled 
"  there,  merely  because  a  remedy  to  the  same  extent  may  not  be  given  in  the  country 
"  where  the  marriage  was  celebrated.  It  is  a  question  as  to  the  remedy  for  a  breach 
"  of  the  nuptial  engagements, — for  the  violation  of  a  duty ;  and  the  law  of  every 
"  country  may  affix  such  penalty  as  it  deems  proper  for  a  breach  of  that  duty."  When 
we  wish  to  ascertain  what  is  the  law  of  that  country,  we  look  to  the  decisions  of  its 
Courts  as  evidence  of  it  ;  and  I  believe  it  never  was  questioned  or  doul)ted.  till  Lolley's 
Case,  by  any  lawyer  in  Scotland,  that  without  reference  [147]  to  the  country  where 
the  marriage  was  celebrated,  if  the  parties  were  domiciled  in  Scotland,  it  was  competent 
to  the  Court  of  Scotland  to  divorce  h  vinculo  matrimonii. 

But  if  your  Lordships  will  allow  me  (as  it  is  a  question  of  great  importance),  I 
will  refer  very  shortly  to  the  cases  on  this  subject.  Thej-  extend  over  a  period  of 
more  than  a  century,  and  in  no  inistance,  until  the  question  was  raised  in  Lolley's 
Case,  was  the  authority  of  the  Courts  of  Scotland  ever  doubted  in  that  country. 

The  first  case  to  which  I  shall  refer,  is  the  case  of  Gordon  and  Eaglc^igraf!'  in  1G99  ; 
there  the  marriage  was  in  Holland  ;  adultery  was  charged,  and  the  only  qiie.stion 
was  as  to  the  fact  of  the  adidtery.  There  was  no  inquiry  as  to  the  law  of  Holland, 
no  question  whether  the  parties  could  be  divorced  a  vinculo  matrimonii  in  that 
country,  or  not :  the  sole  point  which  the  Court  thought  it  necessary  to  ascertain 
was.  whether,  in  fact,  adultery  had  been  committed. 

The  next  case  occurred  in  1726.  The  parties  were  married  in  Ireland.  The  law 
of  Ireland,  as  far  as  respects  the  present  question,  is  the  same  as  the  law  of  England. 
A  sentence  of  divorce  was  pronounced  on  proof  of  adultery.  No  doubt  was  enter- 
tained as  to  the  authority  of  the  Court  to  dissolve  A  vinculo  matrimonii,  if  the  adultery 
were  proved. 

The  third  case  is  that  of  Scott  and  Boucher,  in  1731.  There  was  afterwards 
another  case  in  1787,  where  the  parties  had  been  married  at  Boston,  in  America: 
the  law  of  marriage,  as  far  as  res]>ects  the  present  question,  was,  at  that  period,  the 
same  at  Boston  as  in  England  ;  and  again,  in  a  contested  [148]  suit,  there  was  a 
divorce  upon  proof  of  the  adultery  ;  and  in  none  of  the  cases  to  which  I  have  referred 
was  any  doubt  expressed  as  to  the  law.  It  is  true  that  some  of  these  decisions  were 
pronounced  in  absence.  My  noble  and  learned  friend  has  already  observed  on  this 
circumstance.  It  tends,  I  think,  only  more  strongly  to  show  that  tlie  law  was  con- 
sidered as  so  settled  and  ascertained  that  no  doubt  existed  on  the  subject. 

Then  came  Brunsden  and  Wallace,  in  1789,  where  the  parties  had  been  married 
in  London  :  that  was  a  case  very  sharply  contested  ;  the  question  was  not  raised  ; 
but  it  was  open  to  the  parties  to  have  raised  it  ;  no  Scotch  lawyer  supposed  that  it 
could  be  raised,  or  that  it  was  tenable  ;  the  sole  question  agitated  was.  as  to  the  domi- 
cile ratione  originis,  whether  in  that  case  it  was  sufficient  to  sustain  the  jurisdiction. 

In  the  case  of  the  Duchess  of  Hamilton,  in  the  year  1796,  the  parties  had  been 
married  in  England  ;  the  adultery  had  been  proved,  and  there  was  a  divorce.  Down 
to  this  period  the  decisions  are  uniform. 

Then  came  the  case  of  Lindsay  and  Tovey,  in  1817  ;  and  before  the  appeal  in 
the  case  of  Lindsay  and  Tovey.  Lolley's  Case  was  decided.  Lindsay  and  Tovey  was 
decided  by  the  Commissaries.  There  was  a  Bill  of  Advocation  to  the  Lord  Ordinary, 
and  he  confirmed  the  decision  of  the  Commissaries  :  there  was  a  further  appeal  to 
the  Court  of  Session,  and  that  Court  confirmed  the  previous  decision  of  the  Com- 
missaries and  the  Lord  Ordinary,  and  then  the  case  came  to  this  House.   In  the  course 
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of  the  discussions  here,  Lolley's  Case  was  lucntioned  ;  it  was  nientioiieci  [149]  at 
the  bar,  ami  some  discussion  took  place  with  respect  to  it,  but  the  main  jioint  was 
this: — where  was  the  domicile?  The  pursuer  was  an  officer  domiciled  orif,'iiialiy 
in  Scotland,  but  he  had  taken  a  house  at  Durham,  and  had  remained  there  lor  the 
education  of  his  children.  Lord  Eldon  was  inclined  to  think  from  the  facts  as  they 
appeared,  that  Durham  should  be  considered  his  domicile,  and  not  Scotland  ;  he 
thought  that  question  had  not  been  sufHciently  considered  in  the  Courts  below,  Lolley's 
Case  also  having  been  decided  after  the  judgment  in  Scotland  ;  the  point  in  that  case 
had  not  been  before  the  Court  of  Session ;  and  he  thought  also,  there  was  some  doubt 
as  to  the  operation  of  the  deed  of  separation  upon  the  question  of  domicile.  'J'hese 
three  points  occurred  to  the  mind  of  the  learned  Judge,  and  to  Lord  Redesdale,  who 
sat  with  him. 

Under  these  circumstances,  it  was  thought  advisable  that  the  case  should  be  sent 
back  to  the  Court  of  Session,  in  order  that  it  might  consider  these  questions,  and 
see  what  effect  they  would  have  upon  the  Judgment.  The  pursuer  died  a  short 
time  afterwards,  and  the  case  fell  to  the  ground — there  was  no  further  pioceeding 
in  it.  Several  decisions  afterwards  took  place,  to  which  my  noble  and  learned  friend 
has  referred  :  they  are  all  collected  in  Mr.  Fergusson's  book,  where  they  are  stated 
with  great  accuracy.  There  was,  among  others,  the  case  of  Rogers  and  White,  in 
1811  ;  the  parties  had  been  married  in  England,  and  there  was  a  decree  for  a  divorce. 

There  was  afterwards  another  case,  in  which  ultimately  a  decree  for  a  divorce 
&■  vinculo  matrimonii  was  given.  The  question  came  before  Lord  [150]  Meadowbank, 
a  judge  of  great  learning  and  experience,  and  I  should  recommend  anv  person  who 
doubts  what  the  law  of  Scotland  is,  upon  the  point,  to  read  his  Judgment  in  that 
cause.  After  he  had  reviewed  the  case  and  sent  it  back  to  the  Commissaries,  Judg- 
ment of  divorce  a  vinculo  matrimonii  was  pronounced. 

Then  followed  the  case  of  Hilary  and  Hilary,  of  Sugden  and  Jolly,  of  Tolk  and 
Russell  Manners,  of  Humphrey  and  Wyatt,  in  1814,  where  the  parties  had  been 
married  in  Wales  ;  and  the  case  of  St.  Aubin  and  Banks,  in  the  same  year. 

All  these  cases  were  decided  according  to  what  had  been  uniformly  considered 
as  the  law  of  Scotland.  The  case  of  Gordon  and  Bye  came  on  afterwards,  and  I  men- 
tion it  particularly,  because  in  that  case,  there  was  a  division  among  the  Commissaries. 
In  consequence  of  what  had  occurred  here  respecting  the  decision  in  Lolley's  Case, 
a  majority  of  the  judges  of  that  Court  were  of  opinion  that  they  had  no  right  to  in- 
terfere b\'  divorce  a  vinculo  matrimonii  with  an  English  marriage.  The  case  went 
afterwards  before  Lord  Meadowbank,  who  gave  an  opinion  upon  it  corresponding 
with  his  former  Judgment — the  execution  was  stayed,  and  it  was  intended  to  carry 
the  case  before  the  Court  of  Review. 

This  brings  me  to  the  case  of  Edminston,  which  is  the  only  further  decision  with 
which  I  shall  trouble  your  Lordships  ;  the  course  pursued  with  respect  to  it  was  pre- 
cisely what  Lord  Eldon  meant  to  take  place  in  the  case  of  Tovey  and  Lindsay  ;  he 
thought  the  question  was  of  so  much  importance  that  the  opinion  of  all  the  Scotch 
Judges  should  be  taken  upon  it.  In  the  case  of  Edminston,  the  [151]  question  was 
distinctly  raised.  The  question  put  was  this  : — Is  it  a  valid  defence  against  an  action 
of  divorce  in  Scotland,  on  account  of  adultery  committed  there,  that  the  marriage 
was  celebrated  in  England  1  So  that  your  Lordships  see  the  question  was  distinctly 
put  to  the  Judges — not  the  Judges  of  one  division  alone — not  the  Lord  Ordinary  alone 
— but  to  both  divisions,  and  the  Lord  Ordinary.  The  fifteen  Judges  were  unanimously 
of  opinion  that,  according  to  the  law  of  Scotland,  and  a  long  and  uniform  course 
of  decisions,  it  was  competent  for  the  Courts  of  Scotland  to  pronounce  a  sentence 
of  divorce  «  vinculo  matrimonii,  whatever  the  country  in  which  the  marriage  might 
have  taken  place,  and  without  reference  to  the  remedies  for  adultery  in  such  country. 
In  the  book  to  which  my  noble  and  learned  friend  referred  your  Lordships,  you  will 
find  the  argument  of  the  Judges  of  the  second  division  were  fully  given.  I  have 
read  them  with  attention,  and  they  have  satisfied  me  that  such  has  been  the  uniform 
course  of  proceeding  in  Scotland,  and  such  the  acknowledged  law  of  that  country. 

I  have  already  observed  that  the  decisions  of  the  Courts  of  a  country  are  evidence 

of  what  the  law  of  that  country  is.     The  decisions  of  the  Courts  of  Scotland  are  uniform . 

I  have  traced  them  from  169G  down  to  the  present  time.     It  appears,  indeed,  that 

the  decision  in  Lolley's  Case  did  for  the  moment  introduce  a  doubt  in  .some  quarters, 
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but  it  was  soon,  and  I  think  effectually,  removed  by  the  decision  of  the  fifteen  Judges 
of  Scotland  in  the  case  of  Edniinston.  Looking,  then,  anxiously  at  the  subject,  and 
inquiring,  as  well  as  I  have  been  able,  from  every  source,  what  the  law  of  Scotland 
[152]  is,  1  feel  that  sitting  here,  as  your  Lordships  do,  as  a  Scotch  Court  of  Ai>j>eal 
from  the  decision  of  Scotch  Judges,  I  should  act  very  inconsistently  with  my  duty 
were  I  to  advise  your  Lordships  to  reverse  the  decision  which  has  been  come  to  by 
the  Court  below.  I  consider  the  question  of  domicile  to  be  clear.  The  other  question 
as  to  the  citation  "was  almost  abandoned  at  the  bar.  My  noble  and  learned  friend  went 
fully  into  it.  1  think  it  is  free  from  doubt — The  domicile  of  Sir  George  Warrender 
is  admitted,  and  the  domicile  of  Lady  Warrender  follows  as  a  matter  of  course,  unless 
the  deed  of  separation  makes  a  distinction.  I  am  of  opinion  that  the  deed  of  separation 
makes  no  distinction.  The  domicile  being  then  settled,  the  place  where  the  sup- 
posed adultery  was  committed  being,  in  my  judgment,  immaterial,  and  the  uni- 
form course  of  decision  in  Scotland  being  such  as  1  have  stated,  I  think  it  impossible 
that  any  serious  doubt  can  be  entertained  with  respect  to  this  judgment.  We  are 
to  decide  according  to  the  law  of  Scotland. 

Upon  the  decision  in  LoUey's  Case  I  pronounce  no  opinion.  If  it  be  correct,  and 
any  inconvenience  should  result  from  the  conflict  of  the  law  of  the  two  countries, 
the  legislature  must  apply  the  remedy  :  these  are  considerations  which  ought  not 
to  lead  you  to  reverse  the  judgment  in  this  case,  if  you  are  satisfied  of  its  correctness. 
Inconveniences  arising  from  a  want  of  correspondence  of  the  law  of  Scotland  with 
that  of  England,  have  from  time  to  time  been  remedied  by  the  legislature.  Lord 
Eldon  mentioned  his  intention  of  bringing  in  some  bill  for  the  purpose  of  reconciling 
other  differences  between  the  laws  of  the  two  countries.  It  is  the  legislature  alone  that 
is  competent  to  ap-[153]-ply  the  remedy.  For  these  reasons,  I  humbly  advise  your 
Lordships  to  affirm  the  judgment. 

Lord  Brougham. — My  Lords,  I  agree  entirely  with  my  learned  friend.  I  think 
I  stated  that  this  question  cannot  break  in  upon  Lolley's  Case  in  whatever  way  it 
is  disposed  of  ;  that  it  rests  on  grounds  of  its  own  :  Lolley's  Case  may  have  been 
decided  rightly  by  the  English  law,  while  this  case  has  been  decided  rightly  by  the 
Scotch  law,  Lolley's  Case  touching  the  effects  in  England  of  Scotch  divorces  of  English 
parties,  and  this  case  only  touching  the  effects  in  Scotland,  of  Scottish  divorces  of 
Scottish  parties,  so  far  I  agree  with  what  my  learned  friend  has  stated.  If  in  the 
Court  of  Chancery  I  said  what  is  given  in  the  note  produced,  I  meant  this — Whatever 
my  own  opinion  may  be  on  the  decision  of  Lolley's  Case,  I  am  not  at  liberty,  sitting 
as  a  Judge  of  one  of  the  inferior  Courts,  and  not  of  the  supreme  Court  of  Appeal, 
I  am  not  at  liberty  to  dispute  that  decision.  But  I  may  now  give  my  opinion  on 
Lolley's  Case  sitting  in  the  supreme  Court  of  Appeal.  However,  it  is  not  before 
this  Court,  and  the  present  case  is  not  at  all  affected  by  it.  I  quite  agree  that  it  is 
for  the  legislature  to  apply  an  apt  and  efficient  remedy  to  any  inconvenience  that 
arises  from  the  present  conflict  of  the  laws  of  the  two  countries.  That  conflict  may 
form  a  very  fit  subject  for  the  consideration  of  your  Lordships  at  some  other  time. 

Lord  Lyndhurst. — I  read  those  passages  from  the  printed  papers  referring  to  the 
judgment  of  the  noble  and  learned  lord.  I  do  not  find  them  in  any  book  :  I  do  not 
know  the  source  from  which  they  are  taken. 

[154]  Lord  Brougham. — It  must  have  been  from  a  short-hand  writer's  note  ; 
I  never  said  it,  except  in  this  printed  appeal  case.  It  is  manifestly  very  inaccurate, 
and  not  even  intelligible. 

A  correct  statement  of  the  judicial  observations  made  by  Lord  Brougham  (the 
Lord  Chancellor)  in  M'Carthy  v.  De  Caix,  so  far  as  they  relate  to  this  question,  has 
been  extracted  from  Vol.  2.  of  the  reports  of  Russell  and  Mylne,  beginning  at  p.  615, 
and  is  here  subjoined. 

(May  9,  183L)  The  Lord  Chancellor.— (After  a  short  preliminary  statement.) 
The  case  was  this.  A  person  of  the  name  of  Tuite  contracted  a  marriage  in  this 
country  with  an  Englishwoman,  the  marriage  being  solemnised  in  England  ;  but 
he  being  himself  a  Dane  by  birth,  fortune,  and  domicile.  He  afterwards  removed 
his  wife  from  this  country,  the  locus  contrartns  (with  which  he  appears  to  have  had 
no  further  connection),  to  the  dominions  of  the  King  of  Denmark,  where  his  subse- 
quent domicile  continued  to  be  ;  and  in  that  country  the  marriage  was  dissolved  by 
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a  valid  Danish  divorce,  as  far  as  such  a  divorce  could  dissolve  it,  but  which  I  may 
observe  in  passing,  could  by  the  law  of  this  country  have  no  operation,  as  was  fully 
established  by  the  opinion  of  the  twelve  judges,  who  solemnly  decided  after  arguiiioiit, 
that  no  proceedings  in  a  foreign  court,  could  operate  to  dissolve  or  affect  a  marriage 
celebrated  in  England. 

Dui'ing  the  lifetime  of  Mrs.  Tuite,  and  subsequently  to  the  divorce,  certain  arrears 
of  an  annuity  which  she  enjoyed  under  the  marriage  settlement,  accrued,  or  were  said 
to  have  accrued,  amounting  at  her  death  to  the  sum  of  £7000.  Prior  to  that  event, 
a  litigation  in  this  Court  had  been  commenced,  to  which  the  claim  to  tliese  arrears 
was  incident.  After  the  decease  of  both  husband  and  wife,  the  result  of  the  suit  was, 
to  put  the  parties  representing  her  in  possession  of  those  arrears,  and  two  sums  were 
actually  recovered  and  paid  to  them,  amounting  in  the  whole  to  £3631  ;  and  the  whole 
of  the  question  in  this  cause  arises,  with  respect  to  those  sums,  it  being  a  conflict 
between  the  respective  personal  representatives  of  Mr.  and  Mrs.  Tuite,  upon  the  effect 
of  a  correspondence  between  Mr.  Tuite  and  Mrs.  Delattre,  the  sister  of  Mrs.  Tuite. 
and  her  legal  adviser  Mr.  Pinniger. 

Upon  that  correspondence  the  whole  question  in  dispute  ap-[155]-pears  to  turn. 
On  the  death  of  Mrs.  Tuite.  letters  are  written  by  Mrs.  Delattre  representing  her  to 
have  died  in  very  poor  circumstances  ;  so  much  so  that  her  debts  were  said  to  amount 
to  more  than  all  the  little  property  she  left  could  satisfy,  even  including  her  wearing 
apparel.  Mr.  Tuite  in  reply,  writes  two  letters  to  Mrs.  Delattre.  and  in  answer  to  her 
application  to  that  effect,  he  at  first  refuses  to  execute  a  power  of  attorney  to  receive 
any  funds  that  may  become  due,  denying  his  rights,  because  he  insists  it  was  a  good 
divorce,  (nor  indeed  had  it  been  decided  till  Lolley's  Case  in  1812-13.  that  a  foreign 
divorce  was  of  none  effect,  as  regards  an  English  marriage  :)  and  he  afterwards  says  : 
"  If  such  a  power  is  required,  I  woidd  not  have  any  thing  ;  her  family  is  most  heartily 
"  welcome  ;  "  and  his  language  in  another  letter  is — "  I  claim  nothing,  I  would  accept 
"  of  nothing  ;  nevertheless,  in  case  it  may  by  the  form  of  your  law  be  requisite,  I  give 
"  Messrs.  S.  and  L.  a  power  to  act  for  me."  How  entirely  he  relied  upon  the  marriage 
as  being  in  other  respects  at  an  end,  is  manifest  from  the  fact,  that  besides  giving  up 
the  claim  to  the  property  of  the  deceased  lady,  he  calls  her  by  the  name  of  Mrs.  Trefusis, 
which  was  the  name  she  bore  before  she  became  his  wife.  It  must,  therefore,  at  least 
be  admitted,  that  in  giving  this  which  is  called  his  renunciation,  the  husband  laboured 
under  two  capital  errors,  one  of  law.  the  other  of  fact  :  the  one  not  superinduced  by 
any  suppression  of  circumstances  on  the  part  of  Mrs.  Delattre  and  her  agent ;  whereas 
the  other  may  be  said  to  have  arisen  from  their  not  disclosing  facts,  which  there  is 
every  reason  to  believe  they  must  have  known  ;  the  latter  an  error  which  if  they 
did  not  create,  they  had  at  least,  to  a  certain  degree,  a  share  in  maintaining. 

When  I  state  that  the  first  of  these  was  a  great  error  in  point  of  law,  it  is  of  the 
highest  moment  that  no  doubt  should  exist  on  a  matter  of  such  paramount  importance. 
I  find  from  the  note  of  what  fell  from  Lord  Eldon  on  the  present  appeal,  that  his 
Lordship  laboured  under  considerable  misapprehension  as  to  the  facts  in  Lolle}''s 
Case  ;  he  is  represented  as  saying  he  will  not  admit  that  it  is  the  settled  law,  and  that 
therefore  he  will  not  decide  whether  the  marriage  was  or  not  prematurely  determined 
by  the  Danish  divorce.  His  words  are,  "  I  will  not  without  other  assistance  take 
upon  myself  to  do  so." 

Now,  if  it  has  not  validly,  and  by  the  highest  authorities  in  Westminster  Hall 
been  holden,  that  a  foreign  divorce  cannot  dissolve  an  English  marriage,  then  nothino- 
whatever  has  been  [156]  established.  For  what  was  Lolley's  Case  ?  *  It  was  a  case 
the  strongest  possible  in  favour  of  the  doctrine  contended  for.  It  was  not  a  question 
of  civil  right,  but  of  felony.  Lolley  had  bona  fide,  and  in  a  confident  belief,  founded 
on  the  authority  of  the  Scotch  lawyers,  that  the  Scotch  divorce  had  effectually  dissolved 
his  prior  English  marriage,  intermarried  in  England,  leaving  his  first  wife'.  He  was 
tried  at  Lancaster  for  bigamy,  and  found  guilty  ;  but  the  point  was  reserved,  and  was 
afterwards  argued  before  all  the  most  learned  lawyers  and  judges  of  the  day.  who 
after  hearing  the  case  fully  and  thoroughly  discussed,  fir.st  at  Westminster  Hall,  and 
then  at  Serjeant's  Inn,  gave  a  clear  and  unanimous  opinion,  that  no  divorce  or  pro- 
ceeding in  the  nature  of  divorce  in  any  foreign  country,  Scotland  included,  could 


*  See  Russ.  &  Ry.  C.  C.  237. 
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dissolve  a  marriage  contractod  in  England  ;  and  tlioy  sentenced  Lolley  to  seven  years' 
transportation.  And  he  was  accordingly  sent  to  the  hulks  for  one  or  two  years  ; 
though  in  mercy,  the  residue  of  his  sentence  was  ultimately  remitted.  I  take  leave 
to  say,  he  ought  not  to  have  gone  to  the  hulks  at  all,  because  he  had  acted  bona  fide, 
though  this  did  not  prevent  his  conviction  from  being  legal.  But  he  was  sent  not- 
withstanding, as  if  to  shew  clearly  that  the  Judges  were  confident  of  the  law  they 
had  laid  down  ;  so  that  never  was  there  a  greater  mistake  than  to  suppose  that  the 
remission  argued  the  least  doubt  on  the  part  of  the  Judges.  Even  if  the  punishment 
had  been  entirely  remitted,  the  remission  would  have  been  on  the  ground  that  there 
had  been  no  criminal  intent,  though  that  had  been  done  which  the  law  declares  to  be 
felony. 

I  hold  it  to  be  perfectly  clear  therefore,  that  Lolley 's  Case  stands  as  the  settled  law 
of  Westminster  Hall  at  this  day  :  it  has  been  uniformly  recognised  since,  and  in  par- 
ticular it  was  repeatedly  made  the  subject  of  discussion  before  Lord  Eldon  himself, 
in  the  two  appeals  of  Tovey  «'.  Lindsay  *  in  the  House  of  Lords,  when  I  furnished  his 
Lordship  with  a  note  of  Lolley 's  Case,  which  he  followed  in  disposing  of  both  those 
cases,  so  far  as  it  affected  them.  That  case  then  settled  two  points  :  first,  that  no 
foreign  proceeding  in  the  nature  of  a  divorce,  in  an  ecclesia.stical  court,  could  effectually 
dissolve  an  English  marriage  ;  and,  secondly,  that  a  Scotch  divorce  is  not  such  a 
proceeding  in  an  ecclesiastical  court  as  to  bring  the  case  within  the  exception  in  the 
Bigamy  Act,  for  which  nothing  less  than  the  sentence  of  ;in  English  ecclesiastical 
court  is  sufficient. 


[157]  IRELAND. 

COURT  OF  CHANCERY. 


Henry  Seymour  Moore  Vandeleur,  Esquire,  Anne  Frances  Vandeleur, 
spinster,  and  Alice  Stewart,  otherwise  Vandeleur,  widow,  the  younger 
children  of  the  Right  Hon.  John  Oemsby  Vandeleur,  deceased, — 
Appellants ;  Crofton  Moore  Vandeleur,  Esq.  the  eldest  son  of  the  said 
John  Ormsby  Vandeleur,  and  the  Right  Hon.  Thomas  Burton  Vande- 
leur, one  of  the  Judges  of  His  Majesty's  Court  of  King's  Bench  in 
Ireland,  and  Crofton  Fitzgerald,  Esq.,  executors  of  the  last  will  and 
testament  of  the  said  John  0.  Vandeleur,- — Respondents  [1835]. 

[Mews'  Dig.  vi.  1473.  S.C.  3  CI.  &  F.  82  ;  and,  in  Court  below,  1  LI.  &  G.  241.  Dis- 
tinguished in  Jenkinson  v.  Harcourt,  1854,  Kay,  695  ;  and  see  also  the  Real 
Estates  Charges  Acts,  1854,  1867,  1877.] 

By  a  marriage  settlement,  in  consideration  of  the  wife's  fortune,  and  to  make 
a  suitable  provision  for  her  and  her  issue,  N.  the  settlor  conveyed  lands 
in  trust  upon  the  usual  limitations  in  marriage  settlements,  with  terms 
for  raising  portions  of  younger  children,  with  a  proviso  for  cesser  of  the 
terms  upon  satisfaction,  etc.  It  is  then  declared  and  agreed  that  the  lands 
etc.  shall,  in  the  first  place  etc.,  stand  and  be  charged  with  the  several 
sums  due  for  the  portions  of  the  brothers  and  sisters  of  N.  the  settlor 
amounting  to  £15,900,  and  by  the  judgments  and  bonds  set  forth  in  a 
schedule  to  the  deed,  and  amounting  to  £12,700.  The  deed  contained 
the  usual  covenants  for  title,  etc.  In  the  covenant  against  incumbrance 
[158]  were  the  following  exceptions  :  "  other  than  and  except  the  jointure 
"  of  £700  for  the  mother  of  V.  the  settlor,  and  other  than  and  except  the 
"  several  sums  due  by  judgments  or  bonds  to  the  different  persons  in  the 
"  schedule  hereunto  annexed,  amounting  to  £12,700,  and  also  other  than 


*[1]  Dow.  117. 
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"and  except  the  sum  of  £15,900  (the  ])ortions  due  to  the  hrothers  and 
"  sisters  of  V.  the  settlor)  ;  of  all  and  every  of  which  said  several  sums  the 
"  said  lands  and  premises  are  hereby  charged,"  and  except  quit  rents  and 
leases.  In  the  covenant  for  further  assurance  there  was  by  reference  a 
similar  exception  "  excejit  as  before  excepted."  Some  of  tlic  debts  named 
in  the  schedule  were  debts  of  the  settlor.  The  others  were  debts  of  his 
father. 
The  settlor  by  his  will  directed  that  a  judgment  entered  on  a  bond  of  A.  li. 
(which  was  one  of  the  bond  debts  of  the  testator  mentioned  in  the  schedule 
to  the  settlement.)  sliould  be  satisfied  by  his  executors,  the  same  having 
been  paid.  He  died  in  IS'JS.  having  during  his  life  paid  off  part  of  the 
£1 5,!)()0  charged  on  the  estate  under  his  father's  settlement  for  bis  younger 
brothers  and  sisters,  and  also  some  of  bis  father's  debts,  and.  some  of  liis 
own  debts,  mentioned  in  the  schedule,  in  ease  of  his  settled  estates.  Held, 
reversing  the  decree  in  the  Court  below,  that  the  debts  enumerated  in 
the  schedule  to  the  settlement,  and  such  parts  of  the  £15,000  as  remained 
unpaid,  were  a  charge  on  the  lands,  which  were  declared  to  be  the 
primary  fund  for  payment  of  those  debts,  and  that  the  personal  estate 
was  exonerated. 

By  an  indenttire  of  release,  bearing  date  the  1 7th  day  of  November,  1800,  and  made 
between  the  Right  Honourable  .lohn  Ormsby  Vandeleur  of  the  first  part,  the  most 
noble  Charles  Mar(iuis  of  Drogheda  and  the  Lady  Frances  JMoore,  youngest  daughter 
of  the  said  Marquis  of  Drogheda,  of  the  second  part,  Richard  Earl  of  Shannon  and 
the  Honourable  Francis  Nathaniel  Burton  of  the  third  part,  and  William  Burton 
and  Thomas  Burton  Vandeleur,  Esquires,  of  the  fourth  part,  (being  the  settlement 
executed  in  contemplation  of  the  marriage  then  intended  to  be,  and  which  was  shortly 
[159]  after  duly  had  and  solemnized,  between  the  said  John  Ormsby  Vandeleur  and 
the  said  Lady  Frances  Moore,)  certain  hereditaments  in  the  counties  of  Limerick  and 
Clare,  of  which  the  said  John  Ormsby  Vandeleur  was  seised  in  fee,  were  conveyed 
and  assured  by  the  said  Jolin  Ormsby  Vandeleur,  from  and  after  the  said  marriage, 
to  the  use  of  the  said  John  Ormsby  Vandeleur  for  his  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders  :  and  after  the  decease  of  the  said  settlor  to  the 
use  of  the  said  William  Burton  and  Thomas  Burton  Vandeleur,  for  the  term  of  ninety- 
nine  years  from  the  said  settlor's  decease,  to  secure  the  jointure  of  Lady  Francejs  Moore  ; 
and  subject  thereto,  and  to  the  said  jointure,  and  the  powers  and  remedies  for  payment 
thereof,  to  the  use  of  the  last  named  trustees,  for  a  term  of  500  years,  for  raising  the 
sum  of  £10,000  as  portions  for  the  younger  children  of  said  marriage  ;  and  subject 
thereto  to  the  use  of  the  first  and  other  sons  of  the  marriage,  severally  and  successively 
according  to  their  respective  priorities  in  tail  male,  and  in  default  of  such  issue  to  the 
use  of  the  settlor  in  fee. 

The  settlement  was  expressed  to  be  made  in  consideration  of  the  intended  marriage, 
and  of  the  sum  of»£G000,  the  marriage  portion  of  Lady  Frances  Moore,  and  for  making 
a  suitable  provision  for  Lady  Frances  Moore  and  her  issue  by  John  Ormsby  Vandeleui', 
and  for  settling  and  assuring  the  hereditaments  tliereinafter  released  upon  such  trusts, 
and  to  and  for  such  uses,  intents,  and  purposes,  and  under  and  subject  to  such  provisoes, 
limitations,  and  agreements  as  were  thereinafter  mentioned,  and  declared  of  and 
concerning  [160]  the  same  ;  and  after  the  limitations  before  stated,  and  the  declara- 
tions of  the  trusts  of  the  said  two  terms  of  99  years  and  500  years,  and  immediately 
following  the  proviso  for  cesser  of  the  latter  term,  the  settlement  contained  the  follow- 
ing declaration  : — 

"  Provided  always  and  it  is  hereby  declared  and  agreed  by  and  between  the  jiarties 
"  to  these  presents,  that  all  and  every  of  the  said  towns,  lands,  tenements,  heredita- 
"  ments,  and  premises  hereby  granted  and  conveyed  shall  in  the  first  place  stand  and 
"  he  charged  and  chargeable,  and  the  same  are  hereby  declared  to  be  charged  with 
"  the  several  sums  due  for  tlie  portions  of  the  brothers  and  si.sters  of  the  said  John 
"  Ormsby  Vandeleur.  amounting  to  tbe  sum  of  £15,900,  and  by  judgments  and  bonds 
"  hereinafter  mentioned,  and  which  said  several  sums  are  particularly  set  forth  in 
"  a  schedule  hereunto  annexed,  and  amount  to  the  sum  of  £12,700." 

Tlien  fiiUowed  a  ]K)wer  forthe  settlor  to  jointure  futui'c  wives. and  a  ])(]\vci'  of  leasing, 
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uud  theu  the  covenanls  for  title  :  the  covenant  against  incuuihrances  was  expressed 
as  follows  : — "  And  that  free  and  clear  or  freely  and  clearly  acquitted,  exonerated. 
"  and  discliarged  or  otherwise,  by  the  said  John  Ornisby  Vandelenr.  his  heirs,  execntors, 
"  and  administrators,  well  and  sntficicntly  saved,  defended,  kept  harmless,  and  in- 
"  deninified  of,  from,  and  against  all  and  all  manner  of  former  and  other  gifts,  grants, 
"bargains,  sales,  mortgages,  jointures,  dowers,  right  and  title  of  dower,  portions,  uses. 
'■  trusts,  wills,  entails,  statutes,  recognizances,  judgments,  extents,  executions,  and 
"  of  and  from  all  and  singular  other  [161]  estates,  titles,  troubles,  charges,  and  incuni- 
"  brances  whatsoever  had,  made,  done,  committed,  or  suffered  by  liim  the  .said  John 
"  Ormsby  Vandeleur  or  by  any  of  his  ancestors,  or  by  any  person  or  persons  claiming 
"  or  to  claim  from,  by,  or  under  them,  or  any  of  them,  or  under  their  or  any  of  their 
"  acts,  means,  assent,  consent,  or  procurement,  other  than  and  except  the  jointure  of 
"  £700  yearly  provided  for  Alice  Vandeleur  widow,  mother  of  the  said  John  Ormsby 
"  Vandeleur,  during  her  life,  and  other  than  and  except  the  several  sums  due  by  judg- 
"  ment  or  bonds  to  the  different  persons  in  the  schedule  hereunto  annexed,  amounting 
"  in  the  whole  to  the  sum  of  £'r2, 700,  and  also  other  than  and  except  the  sum  of 
"  £15,900,  the  portions  due  to  the  brothers  and  sisters  of  the  said  John  Ormsby 
"  Vandeleur,  with  all  and  every  of  which  said  several  sums  the  said  lands  and  premises 
"  are  hereby  charged,  and  other  than  and  except  the  quit  rents  issuing  and  payable  out 
"  of  the  said  lands  and  premises,  and  other  than  and  except  such  leases  of  the  said  lands 
"  and  premises  as  have  beenheretoforereallyandic/?ift  fide  made  to  the  tenants  thereof. ' 
.\nd  the  covenant  for  further  assurance  made  a  similar  exception  by  reference  to  the 
foregoing  covenant  ("  except  as  before  excepted  "). 

Some  of  the  debts  enumerated  in  the  schedule  to  the  settlement  were  debts  previously 
contracted  by  the  settlor,  and  to  which  he  was  personally  liable.  The  rest  were  debts 
contracted  by  his  father  and  predecessor  in  estate,  Crofton  Vandeleur.  The  £15.900 
for  portions  was  charged  on  the  estates  by  the  marriage  settlement  and  will  of  his 
father,  Crofton  Vandeleur. 

[162]  John  Ormsby  Vandeleur  being  also  seised  in  fee  of  the  lands  of  Moyne  and 
Ballymote  (exclusively  of  the  settled  estates),  and  being  also  possessed  of  a  large  personal 
estate,  made  and  published  his  last  will  and  testament  in  writing,  bearing  date  the 
7th  of  August,  1828  (duly  attested  for  the  passing  of  real  estates),  and  thereby,  after 
sundry  bequests  to  his  wife  and  daughters,  devised  the  lands  of  Moyne  and  Ballymote 
to  Thomas  Burton  Vandeleur  and  Crofton  Fitzgerald  Crofton  until  the  Respondent, 
Crofton  Moore  Vandeleur,  should  attain  the  age  of  twenty-seven  years,  to  be  applied 
as  thereinafter  directed,  and  subject  thereto  to  the  use  of  his  said  son  Crofton  Vandeleur 
for  life,  with  several  remainders  over  :  and  as  to  the  rents  of  the  lands  of  Moyne  and 
Ballymote,  so  to  be  taken  and  received  by  Thomas  Burton  Vandeleur  and  Crofton 
Fitzgerald,  the  testator  directed  that  the  same  should  be  invested  from  time  to  time 
in  government  funds,  and  also  the  dividends  payable  thereon,  to  accumidate  until 
his  said  son  Crofton  should  attain  tlie  age  of  twenty-seven  years,  or,  if  he  should  die 
before  attaining  that  age,  until  such  time  as  he  would  have  attained  that  age  in  case 
he  had  lived  ;  and  the  testator  directed  such  rents  and  profits,  and  all  accumulations 
thereof,  to  form  part  of  his  residuary  estate,  to  be  disposed  of  as  thereinafter  directed. 
The  testator  then  directed  (among  other  things)  that  a  certain  judgment  entered  on 
one  Andrew  Browne's  bond  (which  was  one  of  the  bond  debts  of  the  testator  mentioned 
in  the  schedule  to  the  settlement,)  should  be  satisfied  by  his  executors,  the  same  having 
been  paid :  and  as  to  all  the  rest,  residue,  and  remainder,  of  the  testator's  [163] 
property,  of  what  nature  or  kind  soever,  (except  his  books,  pictures,  and  plate,)  he 
left  the'same  to  Thomas  Burton  Vandeleur  and  Thomas  Crofton  Fitzgerald,  in  trust 
for  his  younger  child  or  children,  his  or  their  heirs,  executors,  and  administrators, 
as  to  so  much  thereof  as  with  the  sum  he,  she.  or  they  should  be  entitled  to  under 
his  (the  testator's)  marriage  settlement  would  make  the  sum  therein  mentioned  for 
each  and  every  of  his  said  children,  such  children,  if  more  than  one.  to  take  as  tenants 
in  common,  and  not  as  joint  tenants  ;  and  as  to  the  residue  thereof,  in  trust  to  pay 
the  interest  or  annual  produce  to  his  (the  testator's)  wife  during  lier  life,  and  after 
her  decease  in  trust  for  his  younger  child  or  children,  his,  lier,  or  their  executors 
and  administrators,  in  equal  shares  if  more  than  one,  and  as  tenants  in  common. 
The  testator  appointed  the  Respondents  Thomas  Burton  Vandeleur  and  Crofton 
Fitzgerald  executors  of   liis   will,  and   the  Respondent  Thomas   Burton    Vandeleur 
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guardian  of  his  children  until  tlu'v  -should  icspcclivuly  attain  the  age  of  twenty-one 
years. 

John  Ornisby  Vandeleur  died  on  the  9th  of  November,  1828,  without  having 
altered  or  revoked  his  will  (which  was  shortly  afterwards  proved  by  the  executors 
therein  named),  leaving  Lady  Frances  Vandeleur  his  widow,  and  four  children,  viz., 
the  Respondent  Crofton  .Moore  Vandeleur,  his  eldest  son  by  Lady  Frances,  and  (as 
such)  tenant  in  tail  male  of  the  settled  estates  under  the  limitation  to  the  first  son  of 
the  marriage,  and  the  Appellant  Henry  Seymour  Moore  Vandeleur  his  only  otlier  son, 
and  two  daughters,  viz.,  the  Appellants  Anne  Frances  Vandeleur  and  Alice  Stewart 
widow,  him  surviving. 

[164]  John  Ormsby  Vandeleur,  during  his  life-time,  paiil  off  [lart  of  the  sum 
of  £15,900  to  his  brothers  and  sisters,  and  also  some  of  his  father's  debts  comprised 
in  the  schedule  to  the  settlement,  and  also  some  of  his  own  debts  contained  in  the 
schedule,  and  declared  such  payments  to  be  in  ease  of  his  settled  estate. 

On  the  -ith  of  January,  1831,  a  bill  was  filed  by  the  Respondents  Thomas  Burton 
Vandeleur  and  ("rofton  Fitzgerald,  the  executors  of  the  testator,  in  the  High  Court 
of  Chancery  in  Ireland,  against  the  Respondent  Crofton  Moore  Vandeleur  and  the 
Appellants  and  Lady  Frances  Vandeleur  (since  deceased),  stating,  amongst  otlier 
things,  that  the  testator's  widow  and  younger  children  insisted  that  the  debts  or  sums 
paid  oft'  by  the  testator  during  his  life,  he  being  tenant  for  life  only  of  the  lands  charged, 
should  still  be  considered  as  subsisting  charges,  and  should  form  part  of  the  testator's 
personal  estate,  but  that  the  Respondent  Crofton  Moore  Vandeleur,  on  the  contrary, 
insisted  that  such  payments  were  made  in  exoneration  of  the  estates  ;  and  as  to  such 
of  the  scheduled  debts  as  were  the  testator's  own,  and  remaining  unpaid  at  his  death, 
that  his  personal  estate  was  the  primary  fund  for  payment  of  them.  The  bill  prayed 
that  the  rights  of  the  several  parties  to  the  personal  estate  of  the  testator  might  be 
declared  by  the  decree  of  the  Court,  and  that  the  Plaintiff's,  the  executors,  might  be 
entitled  to  admini.ster  the  same  pursuant  to  such  decree,  and  that  the  trusts  of  the 
testator's  will  as  to  his  personal  estate  might  be  carried  into  efi'ect,  and  that  if  any 
accounts  should  appear  to  be  necessary  for  that  purpose  that  the  same  might  be  decreed 
to  be  taken. 

[165]  The  Respondent  Crofton  Moore  Vandeleur  filed  his  answer  to  the  bill  on 
the  lith  of  May,  1831,  thereby  insisting,  among  other  things,  that  as  to  such  of  the  debts 
as  were  the  proper  debts  of  John  Ormsby  Vandeleur,  and  had  not  been  paid  by  him, 
the  Respondent  Crofton  Moore  Vandeleur  was  entitled  to  have  the  same  paid  out 
of  the  personal  estate  of  John  Ormsby  Vandeleur,  as  being  the  primary  fund  for 
the  payment  of  the  debts  of  John  Ormsby  Vandeleur. 

Replication  having  been  filed,  evidence  was  given  by  the  Plaintiff's  in  the  suit  to 
prove  the  settlement  and  the  payment  made  by  the  settlor  of  part  of  the  sum  of  £1 .5,900 
and  some  of  the  debts  in  the  schedule  to  the  settlement,  and  to  prove  the  will  of  the 
testator  :  and  evidence  was  given  by  the  Respondent  Crofton  Moore  Vandeleur  to  prove 
that  the  payments  made  by  the  settlor  as  aforesaid  were  in  ease  of  the  settled  estate. 

The  cause  was  heard  on  the  12th  of  May,  1832,  before  the  Lord  Chancellor  of 
Ireland,  and  by  the  decree  of  that  date  it  was  referred  to  Mr.  Connor,  one  of  the  Masters, 
to  inquire  and  report  as  to  the  debts  specified  in  the  schedule  annexed  to  the  settle- 
ment, whether  any  and  which  of  them  had  been  paid,  by  whom  all  such  debts  respec- 
tively were  contracted,  whether  judgments  had  been  entered  on  any  and  which  of 
the  debts,  and,  if  so,  whether  any  and  which  of  such  judgments  had  been  satisfied 
or  directed  so  to  be,  and  all  particulars  relating  to  such  debts. 

The  Ma.ster  made  his  report  pursuant  to  the  decree,  bearing  date  the  22d  of 
June  1832,  and  thereby  found,  among.st  other  things,  that  the  debts  specified  in 
the  schedule  were  as  stated  in  [166]  the  list  set  out  in  his  report,  which  list  comprised, 
amongst  other  sums,  the  following  items  :  viz.. 

No.  1.  Bond  and  warrant  of  John  Ormsby  Vandeleur  to  Mrs. 
Dorothea  Burton,  dated  9th  of  January  179(),  in  the  penalty  of 
£2400,  conditioned  for  the  payment  of £1200     0     0 

No.  6.  Bond  of  John  Ormsby  Vandeleur  to  Mr.  John  Daxon 
in  the  penalty  of  £6800,  conditioned  for  the  payment  of  .  .  .     £3400     0     0 

No.  8.  Bond  of  same  to  the  Reverend  Mr.  Whitty,  in  the  penalty 
of  £1000,  conditioned  for  the  payment  of  .  .'        .  .  .       £500     0     0 
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The  Master  furtlier  found  that  the  three  debts  hist  specified  as  Nos.  ].  6.  8.  still 
remained  unpaid  (besides  two  sums  of  £400  and  £600,  marked  Nos.  2.  and  3;  in  the 
list  last  referred  to,  being  sums  due  on  bonds  of  the  testator's  father  Crofton  Vandeleur, 
and  comprised  in  the  schedide  to  the  settlement)  :  and  he  found  that  the  sum  of 
£1200,  No.  1.  in  the  list,  mentioned  to  be  secured  by  the  bond  and  warrant  of  John 
Ormsby  Vandeleur  to  Mrs.  Dorothea  Burton,  was  a  debt  contracted  by  John  Ormsby 
Vandeleur  and  secured  by  the  bond  of  John  Ormsby  Vandeleur  to  Mrs.  Dorothea 
Burton,  bearing  date  the  9th  day  of  January  1796,  and  that  no  judgment  had  been 
entered  on  the  bond  :  that  the  sum  of  £3400  (No.  6.  in  the  list),  mentioned  to  be 
due  on  the  bond  of  John  Ormsby  Vandeleur  to  John  Daxon,  and  the  sum  of  £.500 
(No.  8.  in  the  list),  mentioned  to  be  due  on  the  bond  of  John  Ormsby  Vandeleur  to 
the  Reverend  Mr.  Whitty,  were  debts  [167]  contracted  by  John  Ormsby  Vandeleur  ; 
and  the  Ma.ster  further  found  that  the  sum  of  £3400,  in  the  schedule  mentioned  to 
be  due  on  bond  to  Mr.  John  Daxon,  was  composed  of  three  several  sums  secured  by 
separate  bonds  perfected  by  John  Ormsby  Vandeleur  to  John  Daxon  ;  one  dated 
30th  of  July  1796,  for  £2000,  conditioned  for  payment  of  £1000,  upon  which  judg- 
ment was  entered  in  his  Majesty's  Court  of  Exchequer  in  Ireland  as  of  Hilary  Term 
1797  ;  one  other  dated  1st  August  1797,  for  £2800,  conditionedfor  payment  of  £1400, 
upon  which  judgment  was  entered  in  said  Court  of  Exchequer  as  of  Easter  Term 
1799  ;  and  the  third  of  the  bonds  dated  2d  April  18t)0,  in  the  penalty  of  £2000, 
conditioned  for  payment  of  £1000.  upon  which  judgment  was  entered  in  the  Court 
of  Exchequer  as  of  Michaelmas  Term  1810  :  and  that  the  said  several  judgments 
were  in  Easter  Term,  182.5,  duly  assigned  to  certain  persons  therein  named,  in  whom 
they  were  then  vested  :  and  the  Master  further  found,  that  the  sum  of  £500,  stated 
in  the  list  to  be  due  on  the  bond  of  John  Ormsby  Vandeleur  to  the  Reverend  Mr. 
Whitty,  was  a  debt  secured  by  the  bond  of  John  Ormsby  Vandeleur  to  the  Reverend 
Irmine  Whitty,  bearing  date  the  15th  of  August,  1796,  in  the  penalty  of  £1000,  and 
that  judgment  was  entered  on  that  bond  in  his  Majesty's  Court  of  Common  Pleas 
in  Ireland  as  of  Trinity  Term,  1799,  and  that  such  judgment  was  then  outstanding. 

No  exceptions  being  taken  to  the  report,  it  was  confirmed  ;  and  the  cause  was 
heard  on  further  directions  before  the  Lord  Chancellor  of  Ireland  on  the  1st  and  10th 
of  December,  1832,  and  the  14th  and  15th  of  January.  1833,  and  on  the  25th  [168] 
of  May,  1833,  when  his  Lordship,  by  an  order  of  that  date,  declared  that  as  to  such 
of  the  debts  and  charges  in  the  schedule  to  the  settlement  of  1800  as  were  paid  off 
by  the  testator  in  his  life-time,  the  same  were  not  subsisting  charges  on  the  settled 
estates,  but  that  the  same  were  paid  of!"  in  ease  of  such  estates  ;  and  it  was  further 
ordered  and  declared,  that  as  to  the  sums  of  £1200,  £3400,  and  £500  in  the  list  or 
schedule  to  the  Master's  report  mentioned,  and  found  to  have  been  debts  contracted 
by  John  Ormsby  Vandeleur,  and  to  be  still  due  and  unpaid,  the  personal  estate  of 
John  Ormsby  Vandeleur  was  the  primary  fund  for  the  payment  of  the  same,  and 
the  Plaintiffs  admitting  assets  in  their  hands  sufficient,  after  the  payment  of  the  other 
debts,  funeral  expenses,  and  express  pecuniary  legacies  bequeathed  by  the  will  of 
John  Ormsby  Vandeleur,  it  was  ordered  that  the  Plaintiffs  (the  Respondents  Thomas 
Burton  Vandeleur  and  Crofton  Fitzgerald)  out  of  the  surplus  of  the  personal  estate 
of  John  Ormsby  Vandeleur  should  pay  the  same  ;  and  it  was  further  ordered  that 
the  Plaintiff's  should  be  paid  their  costs  in  the  cause  out  of  the  personal  estate  of  John 
Ormsby  Vandeleur,  and  that  the  several  Defendants  should  abide  their  own  costs. 

The  appeal  was  from  this  order,  complaining  only  of  that  part  of  it  which  declares 
the  testator's  personal  estate  the  primary  fund  for  payment  of  the  said  debts, 
and  directs  payment  accordingly. 

For  the  Appellants,  Mr.  Pemberton  and  Mr.  Knight. 

The  principle  of  decision  which  is  applied  to  cases  arising  upon  wills,  does  not  apply 
to  this  case.  The  different  funds  in  the  former  case  belong  to  [169]  the  same  person. 
Here  the  personal  estate  belonged  to  the  settlor,  the  real  estate  to  the  son.  Some 
of  the  charges  as  the  father's  debts  did  not  belong  to  the  settlor.  These  it  is  admitted 
under  the  decree  are  to  be  borne  by  the  real  estate.  There  is  no  reason  why  the  debts 
should  be  introduced  and  provided  for  by  the  settlement,  except  for  the  relief  of  the 
personal  estate.    Noel  v.  Noel,*  is  a  strong  authority  on  this  point.    All  debts  not 

*  MSS.  Cases,  1823  ;  and  12  Price,  214. 
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already  liens  were  made  so  by  the  deed.  If  the  estate  had  been  sold  it  must  have 
been  for  a  price  minus  the  amount  of  the  debts.  The  purchaser  could  not  in  that 
case  contend  that  he  was  not  bound  to  pay  them  ;  and  if  the  executor  paid  the  debts, 
he  might  come  upon  the  purchaser  for  repayment.  The  claimants  here  are  not 
volunteers.  Children  having  a  title  to  portions  charged  upon  land  by  a  deed  of 
settlement  are  purchasers  as  much  as  if  they  had  advanced  money.  The  intent 
of  the  deed  was  to  settle  what  remained  after  paynient  of  the  charges.  Here 
the  estate  was  the  son's,  and  the  father's  assets  were  not  to  be  liable.  The 
bonds  were  not  originally  charges,  but  were  coupled  with  those  which  were 
so.  The  object  of  the  charge  of  his  own  debts  in  a  family  settlement  cannot  be 
for  the  benefit  of  creditors.  There  was  no  contract  with  them.  Could  the  .settlor 
in  his  life-time  have  been  compelled  to  pay  in  exoneration  of  his  settled  estates  'i 
according  to  the  covenants,  rightly  construed,  the  real  estate  is  to  exonerate  the 
personal. 

For  the  Respondents,  Mr.  Jacobs  and  Mr.  Parry. 

There  is  no  sufficient  evidence  on  the  face  of  the  settlement  of  the  17th 
November,  1800,  to  [170]  shew  that  it  was  the  intention  of  the  settlor  to 
relieve  his  personal  assets,  or  to  transfer  from  his  personal  estate  to  his  real  estate 
(made  the  subject  of  such  settlement),  the  primary  liability  to  pay  the  debts  in 
question ;  and  as  the  settlement  does  not  afl'ect  to  deal  with  the  settlor's  per- 
sonal estate  in  any  manner,  or  to  make  any  provision  for  the  younger  children, 
or  other  objects  of  the  settlement,  which  might  be  payable  thereout,  there  is 
nothing  in  the  deed  to  raise  a  neces.sary  inference  of  such  an  intention  on  the  part 
of  the  settlor. 

The  lands  made  the, subject  of  the  settlement  were  already  liable  to  payment  of 
such  of  the  sums  mentioned  in  the  schedule  as  were  charges  on  the  lands,  or  secured 
by  judgments  against  the  settlor  ;  and  the  clause  declaring  that  the  lands  should 
"  in  the  first  place  be  charged,  etc."  was,  in  effect,  with  regard  to  those  sums,  only  an 
exception  of  previous  incumbrances,  or  a  declaration  that  the  conveyance  to  the  uses 
of  the  settlement  was  made,  as  the  settlor  had  alone  power  to  make  it,  subject  and 
without  prejudice  to  prior  charges  ;  and  the  words  "  first  place  "  were  not  meant 
to  have  any  reference  to  the  settlor's  personal  estate,  or  to  make  the  lands  the  fund 
for  payment,  as  between  them  and  the  personal  estate  ;  but  only  that  the  sums  already 
charged,  and  the  sums  thereby  made  charges,  should  stand,  with  respect  to  the  limit- 
ations of  the  settlement,  as  a  prior  mortgage  would.  The  exception  in  the  covenant 
against  incinubrances  was  inserted  only  as  a  common  form,  where  the  e.state  is  con- 
veyed subject  to  any  specific  prior  incumbrances,  and  was  not  meant  to  relieve  the 
settlor's  personal  estate  from  the  payment  of  any  [171]  debts,  or  in  any  way  to  affect 
the  administration  of  his  assets. 

Although  real  estate  may  be  considered  the  fund  primarily  liable,  in  cases  in  which 
charges  have  been  created  in  their  origin  and  nature  inherent  on  the  land,  and  for 
the  payment  of  which  the  land  was  the  security  contemplated  by  the  parties,  that 
principle  does  not  extend  to  cases  in  which  (as  in  the  present)  there  have  been  pre- 
existing debts  contracted  by  the  settlor,  and  of  which  his  personal  estate  has  received 
the  benefit.  In  order  to  exempt  the  personal  estate  from  its  primary  liability,  a  clear 
intention  must  appear  :  a  dealing  by  the  debtor  with  real  estate  as  being  liable  (as 
was  the  case  here  with  respect,  in  particular,  to  the  debts  secured  by  judgments  again.st 
him,)  is  not  sufficient  evidence  of  an  intention  to  make  such  real  estate  the  exclusive 
or  primary  fund  for  payment ;  and  with  regard  to  those  sums,  and  also  such  of  the 
settlor's  debts  as  were  not  secured  by  judgments,  in  order  to  take  from  the  personal 
e.state  its  primary  liability,  there  must  be  an  intention  not  only  to  charge  the  settled 
estate  but  to  discharge  the  personal  estate. 

The  issue  of  a  marriage,  claiming  under  the  marriage  settlement,  are  objects  of 
the  settlor's  bounty  ;  and  the  case  of  vendor  and  vendee,  where  the  purchaser  who 
takes  by  his  contract,  subject  to  existing  incumbrances,  deducts  from  the  purchase 
money  a  sum  equivalent  to  the  amount  of  such  incumbrances,  does  not  govern  the 
present  case,  in  which  there  is  nothing  to  prevent  the  appheation  of  the  ordinary 
rules  relative  to  the  administration  of  the  assets  of  a  deceased  debtor. 

In  reply  :  It  is  argued  that  there  is  no  difference  between  a  deed  and  will  as  to 
the  construction  of  [172]  words.  This  cannot  be  supported  as  a  general  proposition. 
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This  question  is  mentioned  by  Lord  Eldon  in  Noel  v.  Noel.*  The  reasons  for  the 
decision  in  Serle  v.  tit.  Eloy  t  are  not  satistaetory :  but  the  judgment  might  be  sup- 
ported liy  circumstances  not  ai)pearing  in  the  report.  The  testator  as  between  himself 
and  creditors  could  not  exonerate  the  personal  estate.  But  with  respect  to  volunteers 
he  might  do  so.  In  a  will  a  man  disposes  of  his  own  property  gratuitously  ;  but 
marriage  settlement  is  a  matter  of  contract.  For  this  reason  the  Court  upon  marriage 
articles  model  the  limitations  by  the  intent.  In  wills  there  is  nothing  to  guide  the 
Court  but  the  words.  Serle  v.  St.  Eloy  has  at  most  only  established  the  rule  as  to  a 
will,  if  more,  it  is  opposed  and  overruled  by  Noel  v.  Noel :  so  much  of  the  estate  as 
is  subject  to  the  charge  passed  from  the  settlor  upon  the  execution  of  the  settlement. 

(May  15,  1835.)  The  judgment  was  moved  by  Lord  Brougham,  as  follows  : — 
John  Ormsby  Vandeleur  being  seised  in  fee-simple  of  estates  in  the  counties  of  Limerick 
and  Clare,  on  his  inter-marriage  in  1800  with  the  Lady  Frances  Moore,  in  considera- 
tion of  that  marriage,  and  of  £(iOOO,  her  portion,  conveyed  these  estates  to  trustees 
in  trust  for  himself  for  life,  and  after  his  decease  for  two  terms,  to  raise  younger 
children's  portions,  and  secure  a  jointure  to  his  widow  ;  remainder  in  strict  settle- 
ment on  the  first  and  other  sons  of  the  marriage,  with  remainder  to  the  settlor  in 
fee.  A  proviso  is  expressly  added  to  the  following  effect,  covering  the  whole  estates 
put  in  settlement :  "  Provided  [173]  alwaj's,  and  it  is  hereby  declared  and  agreed 
"  by  and  between  the  parties  to  these  presents,  that  all  and  every  of  the  said  towns, 
"  lands,  tenements,  hereditaments,  and  premises  hereby  granted  and  conveyed,  shall, 
"  in  the  first  place,  stand  and  be  charged  and  chargeable,  and  the  same  are  hereby 
"  declared  to  be  charged  with  the  several  sums  due  for  the  portions  of  the  brothers 
"  and  sisters  of  the  said  John  Ormsby  Vandeleur,  amounting  to  the  sum  of  £15,900, 
"  and  by  judgments,  and  bonds  hereinafter  mentioned,  and  which  said  several  sums 
"  are  particularly  set  forth  in  a  schedule  hereunto  annexed,  and  amount  to  the  sum 
of  £1-2,700." 

A  covenant  follows  against  incumbrances,  "  with  the  exception  of  the  several 
"  sums  due  by  judgments  or  bonds  to  the  dift'erent  persons  in  the  schedule  hereunto 
"  annexed,  amounting  in  whole  to  the  sum  of  £12,700,  and  also  other  than  and  except 
"  the  sum  of  £15,900,  the  portions  due  to  the  brothers  and  sisters  of  the  said  John 
"  Ormsby  Vandeleur,  with  all  and  every  of  which  said  several  sums  the  said  lands 
"  and  premises  are  hereby  charged." 

There  is  also  a  covenant  for  further  assurance,  but  with  the  like  exception.  It 
Says,  "  Except  as  before  excepted,"  referring  to  the  exception  in  the  preceding  covenant. 

What  the  settlor  may  have  done  afterwards  signifies  not  ;  nevertheless  he  showed 
that  he  considered  he  had  Inirtliened  his  settled  estates  with  the  debts  ;  for  on  paying 
off  part  of  the  portions  (£15,900)  of  his  brothers  and  sisters,  and  also  part  of  the  debts 
in  the  (£12,700)  schedule,  he  declared  such  payments  to  be  made  in  ease  of  the  settled 
estate. 

[174]  It  is  further  to  be  observed,  that  part  of  the  debts  in  the  original  schedule, 
and  part  of  those  jaaid  off,  Were  contracted  by  tlie  settlor's  father,  and  part  were  his 
Own  debts. 

A  bill  having  been  filed  by  the  executors  of  John  Ormsby  Vandeleur,  against 
his  eldest  son,  and  the  younger  child  and  the  widow,  to  have  the  rights  of  the  parties 
declared,  the  trusts  of  the  will  carried  into  effect,  and  the  necessary  accounts  taken, 
and  answers  having  been  put  in  by  the  Defendants,  it  was  referred  to  the  Master 
to  ascertain  what  debts,  comprised  in  the  schedule,  remained  unpaid,  and  by  whom 
these  were  contracted.  The  Master  reported  that  there  were  three  bonds  unpaid, 
one  of  £1200,  one  for  £3400,  and  one  for  £500,  in  all  of  which  John  Ormsby  Vandeleur 
was  the  obligor  ;  the  two  last  only  being  secured  by  judgments  ;  the  first  by  a 
warrant,  on  which  no  judgment  had  been  entered  up. 

This  report  being  confirmed,  the  question  which  alone  was  agitated  between  the 
parties  below,  or  is  in  contest  before  your  Lordships,  came  before  the  Lord  Chancellor 
of  Ireland  for  his  decision — Whether  the  estates  which  the  settlor's  eldest  son,  Crofton 
Moore  Vandeleur,  took  under  the  settlement,  were  so  charged  with  the  debts  in  the 
schedule,  reported  still  duo  to  the  amount  of  £5100,  that  they  fell  upon  him,  or  were 
a  charge  on  the  personal  estate,  to  be  borne  first  of  all  by  that  estate  in  exoneration 

*  [9  Bli.  N.  S.]  p.  169.  t  2  P.  W.  386. 
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of  the  real  >.  His  Lordshij)  held  that  the  personal  must  exonerate  the  real  estate, 
as  being  the  fund  primarily  liable,  and  directed  that  the  surplus  of  this  i)ers(iiial  estate 
should  be  so  applied,  after  payment  of  the  debts  not  in  the  schedule,  the  funeral  ex- 
penses and  [175]  "  express  pecuniary  legacies. "  His  Lordship  did  not  allow  any 
])arty  costs  excepts  the  plaintiff's,  the  executors,  who  were  to  be  paid  out  of  the  personal 
estate. 

This  decree  is  brought  here  by  appeal  ;  the  noble  and  learned  Lord  who  nuide 
it  having  expressed  considerable  doubt  respecting  the  (juestion,  and  having  recom- 
mended the  judgment  of  this  House  being  taken  ;  and  1  am  of  opinion  that  the  decree 
is  erroneous  and  ought  to  be  reversed,  excepting  only  as  regards  the  costs  of  the  suit 
below. 

As  between  volunteers,  there  can  be  no  doubt  whatever  of  the  rule ;  nor  can 
there  be  any  doubt  of  what  amounts  to  a  case  of  volunteers,  or  how  it  would  be  as 
between  debts  and  an  estate  partly  real,  partly  personal,  but  the  real  estate  continuing 
in  the  disposal  of  the  devisor  at  his  death,  and  only  charged  by  his  will  with  the  debts, 
without  any  words  of  exclusive  charge,  or  words  exonerating  the  personalty.  In 
all  such  eases  the  personal  estate  is  primarily  liable,  and  must  relieve  the  real,  on 
which  debts  are  charged,  unless  they  have  been  charged  on  that  realty  exclusively 
in  exoneration  of  the  personalty. 

This  exclusive  charge  may  be  either  in  express  terms  or  by  manifest  intention, 
gathered  from  construction,  the  intention  of  the  testator  being  the  sole  rule  ;  and 
even  if  the  parties  here  were  to  be  considered  as  equally  volunteers,  we  should  be 
entitled  to  examine  the  instrument  in  question,  with  the  view  of  ascertaining  whether 
or  not  the  personalty  was  intended  to  be  exonerated.  Hence  this  case  may  be  re- 
garded in  two  lights.  First,  as  if  the  questions  lay  between  volunteers  ;  and  next 
[176]  upon  the  gro\ind  of  the  holder  of  the  estates  being  a  purchaser  under  the 
settlement. 

L  If  we  had  the  case  of  volunteers  to  consider,  the  question  would  turn  upon 
the  intention  of  the  settlor  to  relieve  the  personal  e,state  and  charge  the  real  exclusively. 
Has  he  shown  such  an  intention  in  this  case  ?  The  words  are  strong  ;  the  estates 
are  declared  to  be.  in  the  fiist  place,  charged  with  the  debts  which  are  set  forth  in 
a  schedide  for  the  purpose  of  specifying  to  what  charge  precisely  the  settled  estates 
are  to  be  subject,  what  burthen  they  are  to  bear.  In  the  covenants  too  he  excepts 
those  same  debts.  He  covenants  that  the  objects  of  the  settlement,  the  estates,  are 
free,  and  discharged,  and  saved  harmless  against  all  debts  and  charges,  except  the 
jointure  of  his  mother,  and  except  the  debts  scheduled  ;  and  he  covenants  for  further 
assuring,  but  not  against  the  debts  scheduled.  It  may  be  observed,  too.  on  the  prin- 
ciple of  nosritiir  e  sociis,  that  the  only  exceptions  besides  these  debts  are  those  of  the 
family  debts  or  brothers'  portions  and  the  mother's  jointure,  both  of  which  are  un- 
questionably charged  on  the  estates  and  on  those  only;  the  personalty  has  nothing 
to  do  with  them. 

But  for  this  exception  in  these  covenants  for  quiet  enjoyment  and  further  assurance, 
the  personal  would  have  been  liable  in  respect  of  incumbrances,  as  well  as  in  respect 
of  deficient  conveyance.  What  then  is  the  object  of  the  exception  ?  Plainly  to 
exempt  the  per.sonal  estate  from  eventual  burthen  in  the  one  case,  and  certain  liability 
in  the  other,  from  those  debts  owing.  There  seems,  therefore,  some  reason  to  hold 
that,  even  regarded  [177]  as  a  case  of  volunteers,  the  personalty  might  be  held  ex- 
onerated in  the  peculiar  circumstances  of  this  settlement.  But  the  other  is  the 
principal  ground  of  my  opinion. 

II.  The  tenant  in  tail  in  possession  takes  under  the  settlement,  and  he  takes  as 
a  purchaser.  Suppose  Mr.  Vandeleur  had  sold  his  estate,  and  left  it  charged  with  the 
debts  in  the  hands  of  the  purchaser,  it  is  plain  that  the  purchaser  would  have  been 
liable  not  only  to  pay  the  crechtors  if  they  had  gone  against  him,  but  if  they  had  gone 
against  the  executors  or  other  personal  representatives  of  the  vendor,  the  purchaser 
would  have  been  liable  to  repay  whatever  was  thus  obtained.  Now  how  is  this  differ- 
ent from  the  present  case  1 

It  is  said  that  the  purchaser  must  have  been  liable,  because  he  had  paid  so  nuich 
less  price  for  an  estate  so  much  the  less  valuable  as  the  charge  amounted  to.  In  all 
probability  he  would  have  done  so  ;  but  it  is  not  of  necessary  consequence  ;  he  might 
have  had  the  caprice  or  the  kindness  to  pav  the  same  price,  or  he  might  reckon  on 
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all  the  debts  being  paid  off  ;  and  still  the  estates  would  have  been  liable  in  his  hands 
if  they  should  not  be  paid  ;  and  at  all  events  this  circumstance,  of  the  diminished 
price,  is  an  accident  and  not  a  circumstance  essential  to  the  question,  and  which  can 
govern  its  merits. 

The  settlor  when  he  leaves  the  estate  charged,  means  to  give  so  much  less — means 
to  put  in  settlement  so  much  less  property.  We  never  can  say  that  this  was  not  con- 
sidered by  him  in  his  settlement.  He  would  answer — "  Had  I  not  charged  the  debts 
"  on  those  two  estates,  I  should  only  have  put  the  Umerick  estate  in  settlement, 
"  [178]  and  left  out  the  Clare  estate  altogether,  in  which  ease  I  might  have  sold  it 
"  and  paid  the  debts."  But  is  it  quite  correct  to  say  that  the  objects  of  the  settlement 
do  not  give  less  in  the  bargain  in  consideration  of  the  estate  being  charged  1  On  the 
contrary,  may  it  not  be  considered,  that,  if  they  had  been  free,  the  Lady  Frances 
Moore's  portion  would  have  been  more  than  £0000  'I  Or  if  they  had  been  free  and 
so  the  eldest  child  had  been  better  oft',  may  we  not  suppose  that  her  Ladyship  would 
have  been  satisfied  with  a  smaller  jointure  'I  The  whole  transaction  must  be  viewed 
together,  and  all  the  provisions  are  parts  of  one  scheme,  one  plan,  one  agreement. 
But  it  is  quite  enough  to  say,  that  the  amount  of  what  is  given  on  either  side  never 
can  enter  into  our  argument  in  the  consideration  of  a  settlement,  because  the  pur- 
chasers under  it  take  not  on  paying  any  price,  but  in  a  wholly  different  way.  They 
execute  their  part  of  the  consideration,  as  it  were,  through  the  parties  to  the  marriage- 
contract.  The  settlor  was  here  one  of  those,  and  he  expressly  gives  the  estate  to  the 
settlement  subject  to  the  debts,  and  thereby  makes  the  issue  of  the  marriage  take 
only  so  much  as  remains  after  payment  of  these.  No  conceivable  distinction  can  there- 
fore be  taken  between  such  purchasers  under  a  settlement  and  any  others  ;  the  one 
class  are  as  little  volunteers  as  the  other.  The  simplest  and  plainest  view  of  the  case 
seems  to  be  this.  What  did  the  settlor  convey  ?  What  did  he  put  into  the  settlement 
of  real  estate  ?  Was  it  the  whole  estates  or  was  it  only  those  estates  after  deducting 
certain  debts  in  the  schedule  ?  That  the  amount  of  these  remained  undetermined 
till  his  death,  because  he  might  pay  [179]  part  of  them,  (as  he  did  in  point  of  fact,) 
makes  no  difference.  It  only  makes  the  deduction  an  uncertain  sum — the  thing 
deducted,  a  sum  uncertain  in  amount  during  his  life  ;  but  the  thing  in  respect  of 
which  the  deduction  was  to  be  made  was  quite  clear  all  the  while.  It  was  the  debts 
scheduled,  to  such  an  amount  that  as  might  renuiin  of  them  unpaid,  that  is,  whatever 
of  those  debts  scheduled  remained  such,  remained  in  existence  as  debts  on  his  the 
settlor's  decease. 

Lastly. — It  seems  impossible  to  allow  this  demand  or  the  equities  of  the  parties 
to  be  afl'ected  by  anything  that  was  done  by  the  settlor  after  his  marriage.  All  rights 
must  be  taken  to  be  as  they  were  established  at  the  date  of  the  conveyance,  otherwise 
a  party  might  alter  the  rights  of  others  by  things  done  after  the  contract  was  com- 
pleted. Hence,  neither  any  directions  in  his  will  nor  the  state  of  his  affairs  at  his 
decease  coTild  possibly  alter  the  construction,  always  of  course  excepting  the  circuiii- 
stanee  of  his  paying  off'  the  debts,  for  that  is  expressly  contemplated  by  the  word  debt, 
on  which  tlie  whole  is  grounded  by  the  nature  of  the  charge.  And  this  last  observa- 
tion applies  not  merely  to  any  argument  sought  to  be  raised  on  the  exoneration  of  the 
personalty  by  express  words  in  the  will,  in  so  far  as  one  of  the  scheduled  debts  is 
concerned,  and  none  other — a  provision  which  plainly  could  never  prove  anything, 
because  whatever  impression  the  testator  and  settlor  might  have  had  on  his  mind 
when  he  made  his  will,  the  only  question  is  what  he  did  long  before  by  the  settlement. 
But  the  observation  applies  also  to  the  whole  argument  for  the  view  taken  in  the 
decree,  because  that  view  proceeds  upon  the  principle  of  [180]  the  personal  estate 
continuing  liable  at  the  testator's  death,  and  so  exonerating  the  real  assets  de- 
scended. 

The  cases  of  Noel  r.  Noel,*  and  Ward  r.  Waring,!  contain  matter  which  confirms 
the  view  which  I  have  felt  it  necessary  to  take  of  this  question,  though  they  do  not 
come  up  to  decisions  upon  the  point. 

The  decree  appealed  from  ought  to  be  reversed,  and  it  should  be  declared  that 
the  debts  in  the  schedule,  reported  unpaid  at  the  testator's  death,  are  a  burthen  on 
the  settled  estates  in  the  counties  of  Limerick  and  Clare,  and  that  the  personal  estates 

*  12  Price,  p.  700.  D.  P.  1823.  MSS.  t  7  Vesey,  332. 
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of  the  testator  in  the  hands  of  the  executors  the  plaint itt's  are  exonerated  tliercfroni. 
In  other  res])eets  tiie  deei'ee  on^'ht  to  staiul,  and  no  ])arties  hav(^  any  costs  except  the 
executors  (phiintirt's),  who  aii-  to  have,  aeeoiding  to  the  decree,  their  costs  of  the  suit 
below,  and  also  of  this  appeal,  out  of  the  personal  estate. 

(May  15,  1835.)  It  is  declared,  that  the  debts  reported  in  the  schedule  to  the 
Master's  repoi-t.  to  he  unpaid  at  the  death  of  the  testator,  are,  and  ought  to  .stand  as 
a  trust  upon  the  settled  estates  in  the  counties  of  Limerick  and  Clare,  and  that  the 
personal  estate  of  the  testator,  in  the  hands  of  the  executors,  the  plaintiffs  in  this  suit, 
ought  to  be  exonei'ated  therefrom  ;  and  it  is  ordered  and  adjudged  tliat  so  much  of 
the  decree  complained  of,  as  declares  the  personal  estate  to  be  the  primary  fund  foi' 
the  payment  of  the  several  sums  of  £1"2()0,  £3400,  and  i'oOO  therein-mentioned  be 
reversed.  And  it  is  further  ordered,  that  the  executors  the  plaintiffs  are  to  have 
tlieir  costs  of  the  suit  in  the  said  Court  of  Chancery  out  of  the  personal  estate, 
according  to  the  directions  of  the  said  decree,  and  that  they  do  also  have  their 
'  costs  of  this  appeal  out  of  the  same  estate. 


[181]  ENGLAND. 

COURT  OF  CHANCERY. 


EicHARD  White,  Francis  Jenks  Burlton,  Vincent  Wheeler,  and  James 
Eysam  Graham, — Appellants ;  Job  Walker  Baugh  aud  Thomas  Beale, 
— Resjwndents  [1835]. 

[Mews'  Dig.  xii.  8-1 ;  xiv.  800.     S.C.  3  CI.  &  F.  44  ;  and,  in  Ch.,  sub  novi.  Salicay  v. 
Sahcay,  2  Russ.  &  M.,  215  ;  4  Russ.  GO.     See  also  Trustee  Act,  1893,  s.  17.] 

A  receiver  in  order  to  obtain  sureties,  enters  into  an  agreement  with  them, 
that  A.  the  partner  of  one  of  the  sureties,  shall  attend  upon  the  receipt  of 
the  rents  of  the  estates,  and  that  they  shall  be  paid  into  a  bank  at  L.,  in 
the  name  of  the  sureties  ;  and  that  all  monies  to  be  applied  for  the  purposes 
of  tlie  receivership,  shall  be  drawn  for  by  checks  prepared  and  written  by 
A.  and  signed  by  the  receiver.  This  agreement  having  been  acted  upon, 
the  bank  at  L.  failed,  and  a  loss  was  sustained.  The  account  was  then 
transferred  to  another  bank,  under  the  same  agreement,  when  another 
loss  ensued  by  failure  of  the  bankers.  Held,  upon  petition,  that  the  re- 
ceiver was  I'esponsible  for  the  amount  of  losses,  etc. 

In  the  month  of  August,  1820,  the  Appellant  Richard  White  was  proposed  and 
was  subsequently  appointed  to  be  receiver  of  the  estates  of  John  Salwey,  Esquire, 
deceased,  in  a  cause  wherein  John  Salwey  was  Plaintiff,  and  Elizabeth  Salwey,  and 
others,  were  Defendants.  Upon  his  appointment  he  was  required  to  find  two  sureties, 
and  the  Appellant  Francis  Jenks  Burlton  and  William  Adams  (since  deceased),  who 
was  represented  by  his  executors,  the  Appellants  Vincent  Wheeler  and  James  Ey.sam 
Graham,  agreed  to  become  and  be-[182]-came  such  sureties,  and  entered  into  a  re- 
cognizance, dated  the  10th  of  November,  1821,  in  the  penal  sum  of  £8000  in  the 
usual  form. 

The  sureties  for  the  receiver,  as  the  condition  upon  which  they  consented  to  become 
sureties,  stipulated  with  the  receiver  tliat  the  monies  which  he  should  receive  in  his 
character  of  receiver  should  be  lodged  in  some  bank,  in  the  names  of  the  sureties,  and 
that  all  monies  to  be  applied  for  the  purposes  of  the  receivership  should  be  drawn 
for  by  checks  prepared  and  written  by  George  Anderson,  a  solicitor  in  partnership 
with  William  Adams  and  that  the  checks  so  drawn  should  be  signed  by  the  receiver 
Ricliard  White,  and  expressed  to  be  "  on  account  of  the  trustees  of  the  late  John 
"  Salwey,  Esquire,"  and  they  further  required  that  Anderson  be  at  liberty  to  attend 
with  the  receiver  on  the  rent  days  to  receive  the  amount  of  rents,  which  it  was  sti])u- 
lated  should  be  afterwards  paid  into  the  account  to  be  kept  with  the  bankers.  These 
stipulations  were  acceded  to  by  the  receiver,  and  an  account  was  accordingly  opened 
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in  the  names  of  the  said  sureties  with  the  firm  of  Giles,  Edward,  and  James  Prodgers, 
bankers  of  Ludlow,  and  which  firm  afterwards  became  Edward  Prodgers  and  Co. 

There  were  some  incumbrances  afl'ecting  the  said  testator's  estates  which  bore 
interest,  and  the  bankers  had  a  general  authority  to  pay  such  interest  to  the  parties 
entitled  to  it  without  drafts  being  drawn  for  the  same ;  but  with  that  exception  the 
bankers  had  no  authority  to  pay  any  money  on  account  of  the  receivership,  except 
the  same  were  drawn  for  by  drafts  signed  by  the  receiver,  Rieliard  White,  and  ex- 
pressed to  be  "  on  account  of  the  trustees  of  the  late  John  Salwey,  Esquire,"  [183] 
and  they  never  did  pay  except  on  drafts  in  that  form. 

All  monies  received  on  account  of  the  receivership  were  paid  into  the  bank  of 
Messrs.  Prodgers  until  they  became  bankrupts,  at  which  time  there  was  a  balance 
of  £1464  2s.  2d.  in  their  hands  on  account  of  the  said  receivership.  The  said  sum 
of  £1464  2s.  2d.  was  proved  under  the  commission  as  a  debt  due  to  Richard  White 
as  such  receiver,  upon  the  joint  affidavit  of  himself  and  his  sureties.  Soon  after  the 
failure  of  Messrs.  Prodgers  an  account  was  opened  with  Messrs.  Coleman,  Morris, 
and  Sons,  of  Leominster,  in  the  names  of  the  sureties,  and  the  same  arrangements 
as  to  the  payments  of  interest  and  honouring  the  drafts  of  the  said  Richard  White 
the  receiver,  were  made  as  had  existed  during  the  time  the  account  was  kept  with 
Messrs.  Prodgers. 

An  account  was  also  opened  by  the  Appellant  Richard  White  with  the  firm  of 
Coleman  and  Wellings  of  Ludlow,  bankers,  but  this  was  not  opened  in  the  names 
of  the  sureties  ;  it  was  headed  "  An  account  between  the  firm  and  the  trustees  of 
"  the  late  John  Salwey,  Esquire,"  and  no  such  arrangement  was  made  between  the 
receiver  and  his  sureties  with  respect  to  the  monies  placed  in  this  bank  as  had  been 
made  with  respect  to  the  monies  placed  in  the  other  two  banks,  nor  was  any  arrange- 
ment at  all  made  between  them  as  to  such  monies  jjlaeed  with  Coleman  and  Wellings 
of  Ludlow  ;  but  the  receiver  paid  into  and  drew  from  this  bank  at  his  own  discretion, 
and  without  any  authority  from  the  sureties  or  either  of  them  to  the  firm  for  that 
purpose.  Both  these  banks  failed  in  the  month  of  March,  1826,  when  the  balance 
of  [184]  receipts  up  to  Midsummer,  1824,  in  the  bank  of  Coleman,  Morris,  and  Sons, 
at  the  time  of  their  failure,  was  £1120  5s.  5id.,  and  that  with  Messrs.  Coleman  and 
Wellings  was  £259  2s.  8d.  This  sum  of  £1120  5s.  5^d.  was  proved  under  the  com- 
mission against  Coleman,  Morris,  and  Sons,  in  the  name  of  the  Appellant  Francis 
Jenks  Burlton ;  and  the  other  sum  of  £259  2s.  8d.  was  proved  under  the  commission 
against  Coleman  and  Wellings  by  the  Appellant  Richard  White.  The  whole  amount 
of  balances  of  receipts  to  Midsummer,  1824,  in  the  hands  of  the  three  banking  houses, 
was  £2843  10s.  S^d. 

Under  the  order  by  which  Richard  White  was  appointed  receiver  he  was  directed 
to  pay  his  balances  from  time  to  time  into  the  bank  of  England  in  the  name  of  the 
accountant-general  of  the  court  of  chancery  to  the  credit  of  the  cause  ;  but  on  the 
6th  of  August,  1824,  an  order  was  pronounced  on  petition  whereby  Richard  White 
tlie  receiver  was  directed  to  pay  to  Richard  Salwey,  who  was  entitled  to  the  rents 
and  profits  of  the  estates  for  his  life,  the  sum  of  £6 17  1 7s.  7d.  being  the  balance  reported 
due  from  him  on  the  passing  his  accounts  to  Midsummer,  1822,  and  whereby  the 
receiver  was  also  directed  to  pay  the  future  balances  upon  his  subsequent  accounts 
up  to  Midsummer,  1824,  as  the  same  should  from  time  to  time  be  reported  due  from 
him  by  the  master  as  such  receiver  unto  the  said  Richard  Salwey.  On  the  20th  of 
July,  1824,  the  sum  of  £617  17s.  7d.,  which  was  the  actual  balance  reported  due  from 
the  receiver  to  Midsummer,  1822,  together  with  £164  19s.  Od.  due  for  costs  was  by 
a  draft  transmitted  to  Mr.  George  Henry  Dansey,  the  London  [185]  agent  of  Messrs. 
Adams  and  Anderson,  with  the  following  letter  addressed  to  him  : — 

"  Dear  Sir, 

"  Re  Trustees  of  John  Salwey.  Es(|. 

"  We  send  you  enclosed  a  draft  for  £782  16s.  7d.  being  the  balance  of  Mr.  WTiite's 
"  account  as  i-eceiver,  up  to  Midsummer,  1822  ;  you  will  as  before  pay  £617  17s.  7d. 
"  part  thereof  into  court  to  the  credit  of  the  receiver,  and  £164  19s.  Od.  residue  to 
"  Messrs.  Still,  Strong,  and  Rackham.  Be  so  good  as  to  acknowledge  the  receipt, 
"  and  send  us  the  vouchers  as  soon  as  you  have  procured  the  same." 

Mr.  Dansey  on  the  22d  of  July,  following,  paid  the  sum  of  £164  19s.  Od.  as  directed 
b\-  the  letter,  and  at  the  same  time  requested  Messrs.  StiO,  Strong,  and  Rackham, 
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who  wero  the  solicitors  for  the  trustees  of  the  estates,  to  give  him  directions  as  to 
the  paying  into  court  the  said  sum  of  £(J17  17s.  7d.  JMr.  Daiisey  was  informed  by 
Messrs.  Still.  Strong,  and  Kackham,  that  the  agents  of  Mr.  Salwey  had  re([uested 
that  the  said  sum  of  i'lil7  17s.  7d.  should  not  In;  paid  into  court,  hut  should  be  paid 
to  Mr.  Salwey,  and  that  a  petition  for  that  purpose  was  about  to  be  presented,  and 
they  recpiested  him  to  hold  the  money,  as  they  had  no  directions  for  jwyiiig  the  same 
into  court.  This  was  communicated  to  Messrs.  Adams  and  Anderson,  who  repeated 
their  directions  to  Mr.  Dansey  for  payment  into  court  of  the  said  sum  of  £G17  17s.  7d. 
Mr,  Dansey  again  called  on  Messrs.  Still,  Strong,  and  Rackham,  when  they  informed 
him  that  an  order  had  been  pronounced  for  payment  of  the  money  to  Mr.  Kichard 
Salwey,  and  that  they  would  send  the  order  to  j\lr.  Dansey  [186]  with  a  receipt  from  Mr. 
Salwey  for  the  sum  of  £017  17s.  7d.  Neither  this  order  nor  the  receipt  was  ever  sent 
to  Mr.  Dansey,  and  in  April,  1825,  he  paid  the  sum  of  £G17  17s.  7d.  to  the  account 
of  Messrs.  Adams  and  Burlton,  with  Messrs.  Coleman,  Morris,  and  Sons,  of  Leominster. 

Kichard  Salwey  died  in  Fcbruai'y,  1 825,  and  his  will  was  proved  by  the  Respondents, 
two  of  the  executors  thereby  appointed. 

William  Adams  died,  having  by  his  will  appointed  the  Appellants  Wheeler  and 
Graham  his  executors. 

Neither  the  receiver  nor  his  sureties  knew  of  this  order  until  after  the  death  of 
Mr.  Richard  Salwey,  which  happened  on  the  5th  of  February,  1825,  and  it  does 
not  appear  that  the  order  was  in  fact  drawn  up  in  his  life-time. 

The  will  of  Richard  Salwey  was  not  proved  until  the  month  of  February,  1827, 
and  no  order  was  obtained  for  payment  to  his  representatives  or  to  any  other  person 
of  the  monies  directed  by  the  order  of  the  (Jth  of  August,  182i,  to  be  paid  to  him. 

On  the  2Gth  of  July,  1827,  the  Respondents  Job  Walker  Baugh  and  Thomas 
Beale,  as  the  executors  of  Richard  Salwey  deceased,  presented  their  petition  to  the 
Master  of  the  Rolls,  Sir  John  Leach,  stating  the  principal  facts  before  mentioned, 
and  praying — '"  That  it  might  be  referred  to  the  master  (Mr.  Cross)  to  compute 
"  interest  on  the  said  sum  of  £2843  10s.  S-g-d.  froiu  the  time  when  the  same  ought 
"  to  have  been  paid  by  the  said  Richard  White,  and  that  the  said  Richard  White,  the 
"  executors  of  the  said  William  Adams,  so  far  as  tliey  had  assets  of  the  said  William 
"  Adams,  and  the  said  Francis  Jenks  Burlton,  might  be  [187]  ordered  within  a  month 
"  to  pay  the  said  sum  of  £2843  10s.  3^d.  to  the  petitioners,  as  the  executors  of  the 
"  said  Richard  Salwey,  and  to  pay  to  the  said  petitioners  the  interest  on  the  said  sum 
"  of  £2843  10s.  3-|-d.  when  the  same  should  be  computed  by  the  said  Master  within 
"  a  month  from  the  date  of  the  said  Master's  certificate  or  report  of  the  amount  of 
"  such  intere.st,  and  if  necessary  that  the  said  recognizance  might  be  put  in  suit  for 
"  the  purpose  of  compelling  the  several  payments  aforesaid,  and  that  the  said  Richard 
"  White,  the  executors  of  the  said  William  Adams,  and  the  said  Francis  Jenks  Burlton, 
"  might  be  ordered  to  ]3ay  the  petitionei's  tlieir  costs  of  that  application,  and  of  the 
"  said  reference  and  incidental  thereto,  and  that  his  Honour  might  be  pleased  to  make 
"  such  further  and  other  order  therein  as  the  nature  of  the  case  might  recpure  and 
"  to  his  Honour  should  seem  just." 

Affidavits  were  filed  in  support  of  and  opposition  to  the  petition. 

The  petition  was  heard  on  the  29th  of  November,  before  the  Master  of  the  Rolls, 
who  by  order  of  that  date  dismissed  the  petition  as  against  the  appellants  Francis 
Jenks  Burlton,  Vincent  Wheeler,  and  James  Eysam  Graham,  with  costs,  and  referred 
it  to  the  Master  to  take  an  account  of  the  several  dividends  which  had  been  received 
on  the  sum  of  £1464  2s.  2d.  proved  under  the  commission  of  bankrupt  awarded  against 
Edward  Prodgers,  the  sum  of  £259  2s.  8d.  proved  under  the  commission  of  bankrupt 
awarded  against  Thomas  Coleman  and  Edward  Wellings.  and  the  sum  of  £1 1  33  5s.  4d. 
part  of  the  sum  of  £2422  9s.  Gd.  proved  under  the  commission  awarded  [188]  against 
Thomas  Coleman,  John  Morris,  John  Beebee  Morris,  and  Thomas  Morris,  and  to  ta.x 
the  appellants  Richard  White  and  Francis  Jenks  Burlton  and  Vincent  Wheeler  and 
James  Eysam  Graham,  and  the  defendants  Elizabetli  Salwey,  Theophilus  Richard 
Salwey,  and  William  RadclyftV,  their  costs  of  that  application,  and  that  the  appellant 
Richard  White  the  receiver  should  out  of  what  the  said  Master  should  find  to  have 
been  paid  to  him  on  account  of  such  dividends  pay  and  retain  such  several  costs  when 
so  taxed,  and  that  the  said  Richard  White  should  pay  the  residue  thereof  and  all  future 
dividends  to  be  received  on  the  sevei-al  sums  thereinbefore  mentioned,  as  the  same 
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should  from  time  to  time  be  received  by  him,  to  the  said  petitioners,  and  tliat  he  shotild 
assign  all  such  future  dividends  to  the  said  petitioners,  if  required  by  them  so  to  do, 
such  assignment  to  be  settled  by  the  Master  to  v^'hom  the  cause  stood  referred  in  case 
the  parties  differed  about  the  same. 

From  that  decision  the  respondents  presented  their  petition  of  appeal  and  re-hearing 
to  the  Lord  Chancellor,  before  whom  the  same  was  heard  on  the  8th  of  February, 
1831,  and  on  the  following  day  the  Lord  Chancellor  ordered  that  the  order  of  the 
29th  of  November,  1827,  should  be  reversed,  and  that  it  should  be  referred  to  the 
Master  to  whom  the  cause  stood  referred  to  compute  interest  upon  the  said  sum  of 
£2843  10s.  3id.  the  balance  of  the  rents  of  the  estates  in  the  pleadings  mentioned 
due  from  the  appellant  Richard  White  tlie  receiver,  after  the  rate  of  four  per  cent, 
per  annum,  from  the  time  the  same  ought  to  have  been  paid  by  the  said  Eichard 
White,  and  that  the  appellants  [189]  Richard  White  and  Vincent  Wheeler  and  James 
Eysam  Graham,  the  executors  of  William  Adams,  deceased,  one  of  the  sureties  of 
the  said  Richard  White,  out  of  the  assets  of  the  said  William  Adams  in  a  course  of 
administration,  and  the  appellant  Francis  Jenks  Burlton,  the  other  surety  of  the 
said  Richard  White,  within  a  month  from  the  date  of  the  said  Master's  report  to  be 
made  in  pursuance  of  that  order  should  pay  to  the  respondents  Job  Walker  Baugh 
and  Thomas  Beale,  the  two  executors  of  the  said  Richard  Salwey  deceased,  the  said 
sum  of  £2843  10s.  3^d.  and  what  the  said  Master  should  certify  to  be  due  for  interest 
thereon,  and  in  default  thereof  it  was  ordered  that  the  said  respondents.  Job  Walker 
Baugh  and  Thomas  Beale,  should  be  at  liberty  to  put  the  recognizance  of  the  said 
appellant  Richard  White  and  his  sureties  in  suit. 

The  appeal  was  against  this  order. 

For  the  appellants  Mr.  Knight  and  Mr.  Loftus  Lowndes. 

It  was  necessary  that  the  monies  received  on  account  of  the  estates  should  be 
deposited  with  bankers  for  safe  custody,  and  neither  the  appellant  Richard  White 
nor  either  of  his  sureties  ever  applied  any  part  of  the  receijits  from  the  estates  to  any 
other  than  the  purposes  of  the  receivership,  or  ever  mixed  up  the  same  with  their 
private  accounts  ;  nor  did  they  or  either  of  them  derive  any  advantage  from,  or  make 
any  profit  by  the  receipts,  beyond  the  salary  which  the  appellant  Richard  White 
received  as  such  receiver.  As  to  the  monies  placed  in  the  bank  of  Messrs.  Coleman 
and  Wellings  they  were  not  affected  by  the  arrangements  made  as  to  the  monies 
deposited  in  [190]  the  other  two  banks,  and  there  is  no  principle  upon  which  the 
appellant  Richard  White  can  be  made  responsible  for  the  loss  sustained  on  the  balance 
in  those  bankers'  hands  at  the  time  of  their  failure. 

As  to  the  monies  deposited  with  the  other  two  firms  of  Messrs.  Prodgers  and 
Messrs.  Coleman,  Morris,  and  Sons,  the  arrangements  under  which  the  monies  were 
deposited  and  kept  at  those  two  banking  houses  respectively,  were  adopted  for  security 
only,  and  not  for  any  advantage  to  either  of  the  appellants  or  William  Adams  deceased, 
and  those  arrangements  did  not  place  the  monies  out  of  the  control  of  the  receiver, 
or  under  the  control  of  any  other  person  than  the  receiver,  and  did  not  expose  the 
same  to  any  loss,  hazard,  or  prejudice  greater  than  if  they  had  stood  in  the  name  of 
the  receiver  alone. 

A  receiver  is  not  liable  to  make  good  any  loss  arising  from  the  failure  of  a  banker, 
unless  some  special  case  of  misconduct  or  neglect  shall  be  proved  against  them,  and 
in  this  case  none  such  existed.  By  the  order  of  the  6th  of  August  1824,  the  receiver 
was  prevented  from  paying  his  balances  into  court,  and  by  the  death  of  Richard  Salwey 
and  the  other  circumstances  stated,  he  was  prevented  from  paying  those  balances 
to  Richard  Salwey  or  any  one  on  his  behalf.  The  direction  for  payment  of  interest 
contained  in  the  order  of  the  9th  of  February  1831,  is  contrary  to  equity,  and  is  not 
warranted  by  any  circumstances  in  this  case. 

For  the  Respondent,  Mr.  Wakefield. 

The  agreement  between  the  Apjsellants  Richard  White  and  Francis  Jenks  Burlton, 
and  William  Adams,  deprived  the  Appellant  Richard  White  of  [191]  that  control 
over  and  possession  of  the  monies  which  came  to  his  hands  as  receiver  which  it  was 
his  duty  to  retain,  and  prevented  him  from  duly  executing  his  office  of  receiver,  and  he 
kept  larger  balances  in  the  hands  of  the  bankers  than  he  ought  to  have  done.  The 
repeated  failures  of  the  bankers  did  not  induce  him  to  adopt  any  additional  precaution. 

It  was  the  duty  of  Richard  White  to  have  obtained  orders  to  enable  him  to  pav, 
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and  to  liave  paid  suoh  balances,  or  the  greatest  jiart  of  siieli  lialaiiees,  into  tlie  liatik, 
in  trnst,  in  the  cause. 

The  several  sums  of  .ClOG-1  I's.  4d.  and  £1371)  7s.  lOi-d.,  making  together  the  sum 
of  £2843  10s.  3i\d.  less  the  dividends  which  have  or  may  be  received  thereon  has  been 
wholly  lost  by  the  default  of  Richard  White. 

Lord  Brougham. — Richard  White,  being  appointed  receiver  on  the  estates  of 
J.  Salwey,  of  whom  R.  Salwey  and  another  were  executors, — was  required  to  find 
the  iisual  sureties,  and  proposed  William  Adams  and  Francis  Burlton,  who  were 
approved  of.  But  it  afterwards  appeared  that  in  order  to  obtain  the  suretyship  of 
those  persons,  and  particularly  of  W.  Adams,  he  had  come  under  an  engagement 
that  the  rents  and  profits  of  the  estate  should  be  paid  into  an  account  to  be  opened 
in  the  sureties'  names,  with  Messrs.  Prodgers,  bankers  in  Ludlow  ;  and  that  the 
money  in  this  account  should  only  be  drawn  out  by  checks  to  be  filled  up  in  the  hand- 
writing of  George  Anderson,  W.  Adams's  partner.  This  partnei',  (1.  Anderson,  used 
generally  to  attend  the  audits,  and  to  receive  the  rents  as  White  col-[192]-lected  them  ; 
and  he  paid  them  into  the  bank.  Messrs.  Prodgers  were  also  the  bankers  of  the  surety 
Adams  and  his  partner,  who  kept  accordingly  their  private  account  with  them  ; 
but  the  rents  were  carried  to  the  account  of  Adams  and  Burlton,  the  sureties.  The 
bank  broke  soon  after  the  panic,  1825,  and  a  loss  of  £14(54  odd  was  incurred.  The 
account  was  then  transferred  on  the  same  terms  and  conditions  to  another  bank, 
that  of  Coleman  and  Wellings,  and  they,  too,  broke,  with  a  further  loss  of  £1133  odd, 
to  the  estate — in  all  £2843  odd.  The  question  is,  Whether  or  not  the  receiver  is 
answerable  for  this  loss  ;  and  we  may,  in  the  first  place,  lay  out  of  view  the  allegation 
that  too  great  a  balance  was  kept  by  the  receiver  in  the  bank,  because  an  order  had 
been  made  to  pay  the  money  to  Mr.  Salwey 's  account  ;  and  this,  on  the  death  of 
Mr.  Salwey,  could  not  be  altered  for  want  of  a  representative — the  executors  not 
having  proved,  and  there  being  no  administration.  I  leave  this  consideration  out 
of  the  question,  only  because  there  is  no  necessity  for  deciding  upon  it  ;  and  by  no 
means  because  I  would  have  it  to  be  understood  that  a  receiver  is  free  from  the  duty 
of  bestirring  himself  in  such  circumstances,  or  that  he  could  not  have  obtained  through 
the  Court,  and  through  the  Ecclesiastical  authorities,  the  means  of  supplying  the 
representation,  so  as  to  have  the  order  altered,  and  the  money  paid  into  Court.  But 
it  is  unnecessary  to  decide  one  way  or  another  on  this  part  of  the  case.  The  question 
is.  Whether  or  not  the  arrangement  as  to  drawing  and  filling  up  the  checks  made 
the  receiver  answerable,  supposing  he  incurred  no  responsibility  from  the  amount 
of  the  [193]  balance  remaining  in  the  bank  ;  and  supposing  no  other  neglect  or 
default  to  have  been  committed  in  guarding  the  fund  1 

Now,  it  is  clearly  the  duty  of  the  receiver,  as  an  officer  of  the  Court,  to  keep  in  his 
own  hands  the  control  over  the  fund.  It  is  admitted  that,  if  he  had  parted  altogether 
with  that  control,  he  would  have  been  answerable,  whether  the  loss  actually  incurred 
could  be  traced  to  and  connected  with  that  severance,  and  that  want  of  power  over 
the  fund,  or  not.  Does  it  make  any  difference  that,  instead  of  entirely  departing 
with  the  control,  he  gave  a  veto  on  all  his  dealings  with  it  to  a  mere  stranger  'I  The 
surety's  partner,  George  Anderson,  was  wholly  unknown  to  the  Court,  which 
reposed  its  confidence  in  its  own  officer,  the  receiver,  and  looked  only  to  him. 
The  acts  of  a  stranger  it  had  no  power  over,  and  could  in  no  respect  control  or 
punish. 

Consider  the  position  of  the  fund  had  a  sudden  run  come  upon  the  bank.  White, 
on  hearing  it,  was  bound,  in  discharge  of  his  official  duty,  and  his  duty  to  the  Court, 
instantly  to  draw  the  whole  balance  out,  and  put  it  in  a  place  of  greater  safety.  But 
the  arrangement  which  he  had  made  prevented  him  from  doing  this  without  the 
concurrence  of  Adams's  partner,  Anderson,  who  lived  at  some  distance,  and  who, 
even  had  he  lived  in  the  same  town,  might  have  been  absent,  or  unable  from  illness 
to  act  ;  and  who,  had  he  been  both  on  the  spot  and  able  to  write  the  checks,  might 
have  been  unwilling,  and  refused.  He  might  have  been  disposed  to  court  the  favour 
of  his  bankers  at  the  risk  of  the  estate.  He  might  have  drawn  all  his  own  money  out 
and  recompensed  the  banker  by  [194]  leaving  that  of  the  receivership  in  ;  or,  to 
prevent  a  run  which  would  endanger  his  own  safety  in  the  bank,  he  might  have  ex- 
posed the  receivership  fund  to  jeopardy  ;  and  all  this  he  might  have  done  without 
incurring  the  least  risk  himself  ;  for  he  was  not  surety,  nor  in  any  way  bound  eitliei- 

1265 


IX  BLIGH  N.  S.  WHITE  V.  BAUGH  [1835] 

to  the  Court  or  the  receiver.  But  without  making  any  such  supposition,  and  only 
considering  the  provision  made  for  the  checks  being  all  filled  up  by  Anderson,  only 
let  us  ask  ourselves  how  any  individual  would  like,  during  a  run  upon  his  bankers, 
to  have  his  hand  paralyzed  by  such  a  veto  as  was  given  to  Anderson  'l  What  anxiety 
would  he  feel  during  the  delay  that  must  elapse  in  the  interval  between  the  run  be- 
ginning and  the  messenger  returning  with  the  check  filled  up  for  his  signature  I 
Is  a  receiver  entitled  to  place  the  custody  or  administration  of  the  fund  in  a  situation 
which,  in  the  case  of  any  individual  dealing  with  his  own  estate,  would  be  the  source 
of  such  disquiet  1  Again,  no  person  in  his  own  case  would  make  such  an  arrangement 
without  extreme  necessity  or  ample  equivalent.  Has  any  receiver  a  right  to  treat  the 
estate  committed  to  his  management,  and  for  managing  which  he  is  answerable  to 
the  Court,  and  is  paid  by  the  estate — in  a  situation  in  which  neither  he  nor  any  one 
else  would  voluntarily  place  his  own  property?  Assuredly  the  least  that  can  be 
required  by  the  Court,  of  its  officers  is  that  degree  of  diligence  and  care  which  any 
man  would  use  in  the  conduct  of  his  own  affairs,  and  which  accordingly  the  law  ex- 
pects and  exacts  from  all  persons  acting  as  agents  in  the  affairs  of  others  for  certain 
pay  and  reward. 

But  we  have  been  considering  the  question  as  it  [195]  would  have  stood  if  the 
t'eto  had  been  given  to  a  stranger,  and  without  any  regard  to  the  receiver's  own  interest, 
or  without  a  view  to  any  benefit  accruing  thereby  to  himself.  This  was  not,  however, 
the  case  here.  The  veto  was  given  to  the  surety's  partner,  and  the  receiver  was  thus 
enabled  to  obtain  his  suretyship.  Now  the  Court  has  a  right  to  a  security  quite 
independent  of  the  receivership,  and  not  a  security  which  is  to  be,  as  it  were,  worked 
out  of  the  estate  itself.  No  one  would  find  it  a  very  hard  matter  to  get  a  surety,  if 
he  could  give  him  a  control  over  the  funds.  The  receiver  who  is  paid  his  poundage 
ought  to  be  a  person  so  honest  and  of  such  a  character  for  honesty,  as  to  obtain  security 
without  any  such  contrivance.  A  knave  might  become  receiver  and  obtain  sureties, 
on  such  terms — for  he  jiuts  into  his  surety's  hands  the  power  of  preventing  the  money 
going  out  of  his  own.  Thus  a  knavish  surety  and  a  dishonest  receiver  might  join 
in  robbing  the  estate.  But  it  is  enough  to  say  tliat  the  Court  might  all  the  while 
believe  that  one  man  had  become  bound  for  the  good  conduct  of  another,  when  he 
had,  in  fact,  given  no  such  pledge,  nor  incurred  any  risk  whatever.  There  is  a  de- 
ception thus  practised  on  the  Court,  which  is  induced  to  believe  that  a  receiver's 
honesty  has  been  vouched  for,  when  it  has  not. 

Again,  an  interest  is  given  to  the  surety  or  his  partner,  to  court  the  banker  by 
keeping  the  balance  of  the  estate  account  large,  and  thereby  obtaining  accommoda- 
tion on  his  own  private  account.  Surely  no  such  risk  should  be  run,  and  any  benefit 
derived  from  the  account  should  go  rather  to  the  estate  than  to  a  stranger.  But  if 
it  [196]  be  said  that  the  surety  can  only  put  the  receivership  fund  in  jeopai'dy  at  his 
own  risk,  because  the  loss  will  certainly  fall  on  the  receiver  and  himself,  if  it  can  be 
traced  to  the  balance  being  left  too  long  in  the  batik,  or  other  place  of  deposit,  then 
I  answer  that  there  are  three  considerations  sufficient  to  destroy  the  whole  force  of 
this  observation.  First, — in  this  case,  it  was  not  the  surety  but  his  partner,  who 
had  the  veto.  Secondly, — neither  the  surety  nor  the  receiver  might  have  been  made 
liable,  although  their  laches  in  removing  the  balance  might  have  caused  the  loss  : 
for  there  might  have  been  the  greatest  difficulty  in  tracing  the  connection  between 
the  loss  and  the  arrangement,  or  in  proving  the  laches  of  itself  to  have  caused  the 
damage  :  and.  Thirdly, — supposing  no  such  difl&culty  to  exist,  the  Court  and  the 
estate  have  a  right  to  avoid  all  risks  whch  would  call  on  the  surety,  and  indeed  the 
receiver — for  it  is  by  no  means  enough  to  say,  "  If  the  bank  breaks,  and  the  receiver 
"  or  the  surety  have  been  negligent,  we  come  upon  them."  They  may  be  both  in- 
solvent as  well  as  the  bank  ;  they  may  be  liroke  by  the  failure  of  the  bank  ;  and  it 
is  a  far  more  safe  thing  for  the  fund  that  it  should  not  be  hazarded  at  all,  than  that 
it  should  be  hazarded  and  the  surety  and  bis  principal,  the  receiver,  resorted  to  in 
case  of  a  loss.  Any  man  had  much  rather  his  money  were  kept  away  from  the  fire, 
than  be  told  that,  in  case  of  its  being  burned,  there  is  the  guarantee  or  the  liability 
of  the  man  who  is  sporting  with  it.  His  answer  is,  "  Better  not  risk  it  at  all."  Now, 
whatever  arrangement  risks  the  fire,  and  makes  it  more  likely  that  the  Court  shall 
have  to  come  upon  the  receiver  and  his  surety,  is  a  [197]  breach  of  duty  for  which 
the  receiver  is  answerable.     Here  there  was  no  Idnd  of  necessity  for  the  arrangement 
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in  qiu'iitioii  ;  but  it  was  advaiitageou.s  to  the  ne-eivrr  in  tin'  same  tlcgrcc  in  w  iii<!i 
it  was  dotriniental  to  the  estate. 

What  has  been  said  may  serve  to  meet  any  aij^ument  raised  upon  the  circuuislaiice 
that  the  cetu  or  joint  contract  is  not  proved  to  have  occasioned  the  loss.  It  must  be 
observed  that  we  never  can  be  quite  sure  of  this  ;  and  if  parties  placed  in  the  situation 
in  which  this  arrangement  put  these  gentlemen  are  to  be  secure  against  paying,  unless 
they  can  be  shown  to  have  known  of  the  run,  or  the  other  dangers  attending  an  invest- 
ment, they  will  not  be  half  so  curious  in  their  inquiries  as  they  would  be  in  their  own 
case.  But,  independent  of  any  such  consideration,  it  is  to  be  remarked  that  on  all 
hands  it  is  most  explicitly  admitted  that  the  receiver,  wholly  parting  with  the  control 
of  the  fund,  would  have  made  him  answerable,  whether  the  loss  had  arisen  from  thence 
or  no  ;  and  this  rather  dift'ers  in  degree  than  in  kind,  from  the  fetters  imposed  upon 
his  own  custody  and  management  of  the  fund,  by  the  receiver  sharing  it  with  another, 
and  giving  that  other  as  much  power  over  it  as  himself — such  power,  indeed,  that, 
without  filing  a  bill  in  equity,  and  obtaining  an  order  of  the  Court,  he  had  no  means 
of  drawing  out  one  shilling  of  the  fund,  if  the  person  entrusted  with  the  retu  refused 
to  concur.  Nay,  he  had  deprived  himself  of  the  power  of  obeying  any  order  the  Court 
might  make  in  this  cause  respecting  the  fund. 

If  it  be  said  that  the  principle  of  this  decree  [198]  presses  hard  on  receivers,  and 
will  discourage  men  from  undertaking  the  office,  I  answer,  1st,  that  this  is  no  matter 
for  the  Courts  consideration,  because  the  office  is  one  of  emolument,  and  therefore 
we  are  not  to  deal  with  it  as  with  the  office  of  a  trustee  :  and,  "^dly,  that  nothing  here 
decided  can  discourage  from  coming  forward  honest  and  solvent  men,  who  mean 
to  perform  their  dut)-  strictly,  and  to  give  the  estate  the  security  it  has  a  right  to, 
and  to  treat  the  Court  with  perfect  fairness.  And  such  are  the  persons  whom  it  is 
best  to  have  for  receivers. 

I  am  of  opinion,  therefore,  on  the  fullest  reconsideration  of  this  case,  that  it  was 
rightly  decided  ;  and  1  have  only  entered  into  the  argument  of  it  now,  because  the 
principle  is  important,  and  because  my  reasons  given  below  are  not  reported.*  The 
case  was  decided  when,  from  the  pressure  of  business,  I  had  not  been  able  to  adopt 
the  plan  which,  for  the  last  three  years  of  holding  the  Great  Seal,  I  have  always  pursued, 
of  writing  my  judgments  at  length. 

Lord  Lyndhurst  said  that  he  entirely  concurred  in  opinion  with  Lord  Brougham, 
and  concluded  by  moving  that  the  judgment  below  be  affirmed. 


[199]  ENGLAND. 

COUKT  OF  EXCHEQUER. 

Louis.v  Ghampernowne,  and  Others, — Ajipellants ;  George  Brooke,  and  Others, 

— Respo  ndents  [1835]. 

[Mews'  Dig.  xi.  G18.     S.C.  3  CI.  &  F.  4  ;  -i  CI.  &  F.  589.] 

A  bill  filed  in  the  Exchequer  stated  a  contract  for  the  sale  and  purchase  of  lands 
of  inheritance,  subject  to  numerous  life-interests  at  nominal  or  conven- 
tional rents,  with  a  proviso,  (among  others,)  that  in  case  any  of  the  lives 
should  drop  before  the  completion  of  the  contract  the  increase  in  the  value 
of  the  inheritance,  consequent  upon  the  dropping  of  such  lives,  should 
be  estimated,  and  become  proportionably  an  addition  to  the  purchase- 
money.  The  bill  prayed  a  specific  performance  of  the  contract.  Upon 
a  reference  as  to  title  and  the  dro])ping  of  lives,  etc.,  the  Master,  by  his 
report,  found  the  additional  value  to  the  estate  by  the  wearing  as  well 
as  the  dropping  of  lives.     The  plaintifi's,  without  prosecuting  the  report. 


*  The  case  is  now  reported  under  the  naiiie  cif  Salway  r.  Salway,  2  Euss.  &  Mylnc, 
215. 
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presented  a  petition  of  re-lieariiif,',  the  order  for  which  having  been  ob- 
tained more  than  six  months  after  tlie  decree  became  incffcctnal  They 
then  presented  a  petition  praying  quasi  by  addition  to  the  decree,  that 
the  Master  might  compute  the  increased  value  from  the  wearing  of  hves, 
and  obtained  an  order  for  that  purpose,  but  this  order  was  reversed  upon 
appeah 

In  Michaehnas  term,  1817,  James  Townsend  and  others  filed  a  bill  in  the  Court 
of  Exchequer  against  Arthur  Champernowne,  stating  the  following  case  : — 

James  Townsend  and  Elijah  Brooke,  together  with  Richard  Smith  and  John 
BuUer  Pearse,  were,  in  the  month  of  December,  1810,  severally  seised  [200]  in  fee- 
simple,  as  tenants  in  common,  in  four  equal  parts  or  shares,  of  the  borough,  manor, 
and  lordship  of  Honiton,  in  the  county  of  Devon,  with  its  rights,  royalt  es,  members, 
and  appurtenances,  and  all  the  messuages,  farms,  lands,  tenements,  and  other  heredita- 
ments therein  ;  and  being  desirous  of  making  sale  thereof,  for  the  purpose  of  discharg- 
ing a  large  debt  or  sum  of  money  then  due  and  owing  from  the  said  James  Townsend, 
Richard  Smith,  and  Elijah  Brooke,  to  the  firm  of  Hammersleys  and  Co.,  bankers, 
by  indenture  of  appointment  duly  made  and  executed,  and  bearing  date  the  20th 
day  of  December,  1810,  limited  and  appointed  the  said  estates  to  Richard  Nowell, 
in  trust  to  sell  and  dispose  of  all  the  same  by  private  sale  or  public  auction,  or  by  both 
or  either  of  those  means. 

By  another  indenture  or  declaration  of  trust  duly  made  and  executed,  and  bearing 
date  on  the  same  day  in  December,  1810,  Richard  Nowell  was  declared  a  trustee  of 
the  monies  to  arise  by  the  sale  for  satisfying  to  the  firm  of  Hammersleys  and  Co., 
or  to  the  person  or  persons  for  the  time  being  constituting  the  firm,  the  debts  due 
to  them  :  the  indenture  contained  a  power  for  appointing  a  new  trustee. 

The  estates  having  been  put  up  to  sale  by  public  auction  by  certain  printed 
particulars,  and  subject  to  certain  conditions  of  sale,  and  bought  in  on  behalf  of  the 
vendors,  no  adequate  sum  being  bid  for  the  same,  Arthur  Champernowne  shortly  after 
agreed  to  become  the  purchaser  of  the  estates. 

By  articles  of  agreement  in  writing,  bearing  date  the  llth  day  of  December,  1812, 
and  made  be-[201]-tween  Charles  Scott,  of  Helstone,  in  the  county  of  Cornwall,  gentle- 
man, of  the  first  part.  Sir  Christopher  Hawkins,  of  Trewither.  in  the  said  county, 
baronet,  of  the  second  part,  James  Townsend,  of  the  third  part,  Richard  Smith,  Klijah 
Brooke,  and  James  Townsend,  bankers  and  copartners,  of  the  fourth  part,  John 
BuUer  Pearse,  of  the  fifth  part,  Hugh  Hammersley,  Charles  Greenwood,  John  Rose 
Drewe,  and  Henry  Brooksbank,  of  the  sixth  part,  Richard  Nowell  of  the  seventh  part, 
and  Arthur  Champernowne  of  the  eighth  part,  after  reciting  the  indenture  of  appoint- 
ment of  the  29th  day  of  December,  1810,  and  also  reciting  an  agreement  bearing 
date  the  27th  day  of  May,  1811,  and  made  between  James  Dean,  agent  for  Messrs. 
Smith,  Brooke,  Townsend,  and  Pearse,  of  the  one  part,  and  Charles  Scott,  gentleman, 
of  the  other  part,  by  which,  1st,  The  said  James  Dean,  in  consideration  of  the  sum 
of  £75,000,  to  be  paid  to  the  said  Messrs.  Smith,  Brooke,  Townsend,  and  Pearse,  on 
or  before  the  29th  day  of  Decemberthennext  thereby  agreed  that  they,  the  said  Smith, 
Brooke,  Townsend,  and  Pearse,  and  all  other  proper  and  necessary  parties,  should 
effectually  grant,  convey,  and  assure  unto  and  to  the  use  of  such  person  or  persons 
as  the  said  Charles  Scott  should  appoint,  free  of  all  incumbrances  whatsoever,  except 
such  leases  as  were  specified  in  the  particulars  thereof,  the  inheritance  in  fee  simple 
of  and  in  all  and  singular  the  before-mentioned  manor  and  borough,  as  set  forth 
and  described  in  the  said  particulars  (thereto  annexed),  together  with  all  rights,  privi- 
leges, hereditaments,  royalties,  and  immunities  whatsoever.  2dly,  That  a  full  and 
proper  abstract  should  be  deli-[202]-vered,  at  the  vendor's  expense,  for  the  inspection 
of  the  purchaser,  within  ten  days  from  that  time  ;  and  that  on  such  being  approved 
of  by  counsel,  the  vendors  should  execute  proper  and  effectual  releases  and  assurances 
accordiugly,  which  were  to  be  prepared  by  the  purchaser's  solicitor.  3dly,  That  the 
rents  and  profits  of  all  and  singular  the  same  manor  and  hereditaments,  should  belong 
to  and  be  received  by  the  purchaser  from  the  said  29th  of  September  then  next,  pro- 
vided the  said  pnrchase  slionld  be  then  completed  ;  but  if  the  same  should  be  settled. 
either  previously  or  subsequently  to  that  period,  then  the  purchaser  should  be  entitled 
to  such  rents  and  profits  from  the  time  of  such  settlement ;  and  up  to  that  jjcriod 
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respectively  all  outgoings  and  charges  whatsoever  on  the  said  premises  were  to  be 
paid  by  the  vendors  ;  and  that  in  case  of  the  dcatli  of  any  life  or  lives  after  that  time, 
such  should  be  to  the  vendor's  benefit,  to  be  estimated  in  tlie  usual  way  :  And  lastly, 
it  was  agreed  between  the  said  James  Dean  and  Chai'les  Scott,  that  immediately 
on  the  said  purchase  being  completed,  they,  the  said  Smith,  Brook,  Townsend,  and 
Pearse,  should  pa}',  or  allow  out  of  the  said  purchase  unto  the  said  Charles  Scott  the 
sum  of  £5000,  for  and  in  lieu  of  his  commission  charges,  attendances,  and  expences, 
respecting  the  sale  of  the  said  property  ;  and  further,  that  a  deposit  of  £10  per  cent, 
on  the  purchase-money  should  forthwith  be  invested  in  the  piu'chase  of  exchequer 
bills,  the  interest  on  which  should  accumulate  for  the  benefit  of  the  vcndois  in  the 
event  of  the  purchase  being  completed,  and  such  to  be  purchased  in  tlu'  [203]  names 
of  two  persons,  to  be  mutually  appointed  by  the  vendors  and  puichaser  ;  and  in  case 
the  contract  should  not  be  carried  into  execution  through  default  of  the  vendors, 
the  same  bills,  with  the  accruing  interest,  to  belong  to  the  purcliaser  :  And  also  recit- 
ing, that  the  said  abstract  of  title  was  delivered  to  the  said  Charles  Scott  in  pursuance 
of  the  said  agreement  :  and  also  reciting,  that  the  said  Arthur  Champernowne,  by 
a  memorandum  dated  on  or  about  the  'ilst  day  of  October,  1811,  and  indorsed  or 
written  at  the  foot  of  the  said  agreement  of  the  ^Tth  day  of  May,  1811,  did  agree  to 
become  the  purchaser  of  the  aforesaid  lands  in  the  stead  of  the  said  Charles  Scott, 
at  or  for  the  price  or  sum  of  £70,000  ;  and  thei-eupon  the  said  Charles  Scott  relin- 
quished the  right  and  interest  to  the  sum  of  £5000,  agreed  to  be  paid  to  him  by  the 
said  Kichard  Smith,  Elijah  Brooke.  James  Townsend,  and  John  Buller  Pearse  :  And 
also  reciting  an  agreement,  bearing  date  the  1 8th  day  of  April,  1812,  and  made  between 
the  said  Arthur  ('hanqjernowne  of  the  one  part,  and  the  said  James  Townsend  and 
Charles  Scott  of  the  other  part ;  after  reciting,  that  the  said  Arthur  Champernowne 
had  contracted  and  agreed  for  the  purchase  of  the  manor,  borough,  and  lordship 
of  Honiton  aforesaid,  at  the  price  of  £70,000,  which  said  purchase-money  was  to 
have  been  paid,  and  the  purchase  completed  at  Michaelmas  then  last  ;  and  reciting, 
that  the  said  Arthur  Champernowne  was  desirous  of  retaining  a  part  only  of  the  said 
purchase  ;  it  was  agreed,  tliat  Arthur  Champernowne  should  stand  as  the  original 
purchaser  of  all  those  messuages,  tenements  and  lands,  parcels  of  land,  therein 
described,  [204]  at  such  prices  or  valuation,  as  therein  mentioned  in  a  certain  book 
or  valuation  of  the  whole  of  the  said  manor  made  by  James  Dean,  surveyor,  marked 
C,  together  with  all  the  waste  lands  lying  within  the  said  road,  and  around  the  said 
lands  included  therein,  at  the  sum  of  £500  ;  and  also  together  with  a  certain  close 
lying  near  the  church  and  within  the  said  lane,  then  occupied  by  Richard  Blake  at 
rent,  and  not  included  in  the  said  book  ;  the  said  purchase  to  be  completed  about 
Midsummer  then  next  :  And  it  was  further  agreed,  that  the  said  James  Townsend 
and  Charles  Scott  should  become  and  stand  as  the  purchasers  from  Michaelnuis  then 
last  of  all,  the  remainder  of  the  said  property,  including  the  manor,  manorial  rights, 
courts  leet,  and  courts  baron,  and  other  privileges  of  the  said  manor,  manorial  rights, 
courts  leet,  and  courts  baron,  and  other  privileges  of  the  said  manor  and  borough, 
at  such  sum  as  with  the  total  amount  of  the  monies  to  be  paid  by  the  said  Arthur 
Champernowne  would  make  up  the  said  original  purchase-money  of  £70,000  :  And 
the  said  Arthur  Champernowne  did  thereby  further  agree  that  all  monies  which  he 
could  by  himself,  or  through  the  said  Charles  Scott,  raise  for  the  completion  of  the 
said  purchase  as  originally  intended,  should,  as  to  any  excess  beyond  the  amount 
of  the  said  Arthur  CluiTupernowne's  purchase,  go  in  aid  of  the  purchase  so  agreed 
to  be  made  by  the  said  James  Townsend  and  Charles  Scott,  and  be  secured  upon  the 
same,  or  a  competent  part  thereof  ;  such  monies  to  carry  interest  at  £5  per  cent, 
per  annum,  and  to  be  repaid  to  the  said  Arthur  Champernowne  by  such  sales  as  miglit 
from  time  to  time  be  uuide  by  them  :  And  also  re-[205]-citing  an  agreement,  bearing 
date  the  20th  day  of  April,  1812,  and  made  between  the  said  Sir  Christo]ilier  HawJv-ius. 
the  said  Arthur  Champernowne,  the  said  James  Townsend,  and  the  said  Chailes 
Scott,  after  reciting,  that  the  said  Arthur  Champernowne  had  then  lately  agreed 
to  become  the  purchaser  of  the  manor,  borough,  and  lordshijj  of  Iloniton  aforesaid, 
at  the  price  of  £70,000,  and  which  was  to  have  been  completed  at  Michaelmas  then 
last,  and  stating  the  substance  of  the  last  recited  agreement,  it  was  agreed,  that  thev, 
the  said  Sir  Christopher  Hawkins,  Arthur  Champernowne,  James  Towusend,  and 
Charles  Scott,  should  become  tlie  jnirehasers  of  all  the  remainder  of  the  said  property 
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so  agreed  to  be  purchased  bj'  tlie  said  James  Townsend  and  Charles  Scott,  in  four 
equal  parts,  as  tenants  in  couimon,  and  not  as  joint  tenants,  and  that  such  purchase 
should  take  place  from  Michaelmas  then  la.st,  in  pursuance  of  the  original  contract, 
and  that  in  the  event  of  either  party  being  desirous  of  selling  his  part,  that  the  pre- 
ference should  be  given  to  the  other  proprietors,  and  in  the  event  of  their  declining, 
it  should  be  at  the  option  of  such  party  to  dispose  thereof  as  he  might  think  fit  :  And 
also  reciting,  that  the  sum  of  £10,000  was  paid  on  the  13th  day  of  February  then 
last,  by  the  said  Charles  Scott,  for  and  on  the  account,  and  with  the  proper  money 
of  the  said  Arthur  ('hampernowne,  in  part  performance  of  the  said  recited  contract 
of  the  27th  of  May,  1811,  and  the  same  was  duly  received  by  the  said  Thomas 
Hammersley,  Hugh  Hamniersley,  Charles  Greenwood,  John  Rose  Drewe,  and  Henry 
Brooksbank,  in  part  of  the  said  purchase-money  for  the  said  manor,  hereditaments, 
and  premises  ;  but  that  the  same  was  not  laid  out  [206]  in  the  purchase  of  Exchequer 
Bills,  in  pursuance  of  the  said  recited  agreement  of  the  27th  of  May,  1811,  it  being 
agreed  by  the  said  Charles  Scott  and  Richard  Nowell,  that  the  same  should  remain 
in  the  hands  of  the  said  Thomas  Hammersley,  Hugh  Hammersley,  Charles  Greenwood, 
John  Rose  Drewe,  and  Henry  Brooksbank,  in  trust,  until  the  said  purchase  should 
be  completed,  and  that  they  should  allow  interest  for  tlie  same  after  the  rate  of  £5 
per  cent,  in  case  a  good  title  could  not  be  made  to  the  said  Arthur  Champernowne  : 
and  also  reciting,  that  the  said  Thomas  Hamniersley,  had  then  lately  departed  this 
life  ;  and  the  said  Hugh  Hammersley,  Charles  Greenwood,  John  Rose  Drewe,  and 
Henry  Brooksbank  constituted  the  firm  of  Hammersley  and  Co.  ;  and  that  there 
was  more  money  then  due  and  owing  to  them  from  the  said  Richard  Smith,  Elijah 
Brooke,  and  James  Townsend,  for  money  lent  and  advanced,  than  the  sum  of  £00,000, 
the  remainder  of  the  purchase-money  for  the  said  nuinor,  hereditaments,  and  premises  : 
And  also  reciting,  that  the  said  Charles  Scott,  Arthur  Champernowne,  Sir  Christopher 
Hawkins,  James  Townsend,  and  the  said  Richard  Smith,  Elijah  Brooke,  James 
Townsend,  and  John  BuUer  Pearse  had  severally  agreed  to  relinquish  their  several 
and  respective  rights  and  interests  of,  in,  and  to  the  several  recited  agreements  :  and 
the  said  Arthur  Champernowne  had  agreed  to  become  the  purchaser  of  the  said  manor, 
hereditaments,  and  premises,  at  or  for  the  price  or  sum  of  £70.000,  upon  the  terms 
and  conditions  exjaressed  and  contained  in  the  said  agreement  of  the  27th  day  of  May 
1811,  so  far  as  the  same  had  not  been  complied  with  :  And  also  reciting,  that  [207] 
the  Abstract  of  Title  delivered  to  the  said  Charles  Scott  had  been  handed  over  to, 
and  the  same  was  then  in  the  hands  of,  the  said  Arthur  Champernowne  :  It  was 
witnessed,  declared,  and  agreed  by  and  between  all  and  every  the  said  jiurties  thereto, 
that  the  said  several  therein  recited  agreements  should  be  from  thenceforth  considered 
null  and  void,  and  the  same  as  if  they  were  cancelled  by  the  several  parties  interested 
therein  :  And  it  was  further  witnessed,  that  for  and  in  consideration  of  the  sum  gf 
£60, 000,  thereafter  agreed  to  be  paid  by  the  said  Arthur  Champernowne  to  the  .said 
Hugh  Hammersley,  Charles  Greenwood,  John  Rose  Drewe,  and  Henry  Brooksbank 
(who  then  constituted  the  said  firm  of  Hammer.sleys  and  Co.),  the  said  Richard  Nowell 
did  thereby  for  himself,  his  heirs  and  assigns,  by  and  with  the  consent  and  approba- 
tion of  the  said  Richard  Smith,  Elijah  Brooke,  James  Townsend,  and  John  Bnller 
Pearse,  and  also  the  said  Hugh  Hammersley,  Charles  Greenwood,  John  Rose  Drewe, 
and  Henry  Brooksbank,  testified  as  therein  mentioned,  promise  and  agree  to  and 
with  the  said  Arthur  Champernowne,  his  heirs  and  assigns,  that  the  said  Richard 
Nowell.  his  heirs  and  assigns,  should  on  or  before  the  1st  day  of  May  then  next  ensuing, 
at  the  proper  costs  and  charges  of  the  said  Hugh  Hammersley,  Charles  Greenwood, 
John  Rose  Drewe,  and  Plenry  Brooksbank,  make  out  a  good  title  unto  and  at  the 
charges  and  expenses  of  the  said  Arthur  Champernowne,  his  heirs  and  assigns,  by 
such  conveyances,  assurances,  etc.,  as  the  said  Arthur  Chanipernowne,  his  heirs  and 
assigns,  or,  etc.,  advise  or  require,  well  and  sufficiently  convey  and  assure,  etc.,  by  all 
proper  and  neces-[208]-sary  parties,  unto  and  to  the  use  of  the  said  Arthur  Champer- 
nowne, his  heirs  and  a.s,signs,  or  to  such  other  person  or  persons  as  he  or  they  should 
direct  or  appoint,  all  that  the  borough,  lordship,  and  manor  of  Honiton,  in  the  county 
of  Devon,  with  its  rights,  royalties,  members,  and  appurtenances,  and  all  the  messuages 
farms,  lands,  tenements,  and  other  hereditaments,  and  the  several  and  respective 
rights,  members,  and  appurtenances  to  the  said  borough,  lordship,  and  manor  be- 
longing, as  set  forth  and  described  in  the  iwvticulars  annexed  to  the  .said  agreement 
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of  the  27th  day  of  May.  1811,  therein  recited  (ijeiiig  tiie  ])rii)ted  jiartieuhirs  af(iresaid), 
free  from  all  iiieiimbrances,  save  and  except  certain  leases  granted  of  part  of  the  said 
])remises  for  terms  of  years,  and  the  lives  of  certain  persons,  as  set  forth  in  the  said 
])articulars,  and  which  were  then  unexpired,  existing,  and  not  determined  ;  to  hold 
the  said  borough,  lordship,  or  manor,  messuages,  farms,  lands,  tenements,  heredita- 
ments, and  premises,  with  the  appurtenances,  unto  the  said  Arthur  Champernowne, 
his  heirs  and  assigns,  or  unto  such  person  or  persons,  and  his  or  their  heirs  and  assigns, 
as  he  the  said  Arthur  Champernowne  should  direct  or  appoint,  freed  and  discliarged 
from  all  incumbrances  whatsoever,  save  and  except  the  land-tax,  and  except  the  leases 
for  years  and  lives  chargeable  upon  and  affecting  the  said  borough,  manor,  heredita- 
ments, and  premises  :   And  the  said  Kichard  Smith,  Elijah  Brooke,  James  Townsend, 
and  John  Buller  Pearse  did  thereby  for  themselves,  their  heirs,  appointees,  and  assigns, 
promise  and  agree  to  and  with  the  said  Arthur  ('hampernowne,  bis  heirs  and  assigns, 
that  he  the  said   Arthur   Champernowne,  his   heirs   and  assigns,  should   be  [209] 
entitled  to  the  rents  and  profits  of  all  and  singular  the  said  borough,  manor,  messuages, 
hereditaments,  and  premises,  from  the  1st  day  of  May  then  next,  or  from  such  time 
as  the  said  purchase  should  be  completed  :  And  it  was  thereby  further  witnessed, 
that  for  the  considerations  aforesaid,  and  in  pursuance  of  the  said  agreement  on  the 
])art  and  behalf  of  the  said  Arthur  Champernowne,  and  in  consideration  of  the  several 
agreements  thereinbefore  contained,  and  entered  into  by  the  said  Richard  Nowell 
and  the  said  Eichard  Smith,  Elijali  Bi'ooke,  James  Townsend,  and  John  Buller  Pearse,. 
with  the  said  Arthur  Champernowne.  as  aforesaid,  he  tlie  said  Arthur  Champernowne 
did  thereby  for  himself,  bis  heirs  and  assigns,  promise  and  agree  to  and  with  the  said 
Richard  Nowell,  his  heirs  and  assigns,  and  the  said  Hugh  Hammersley,  Charles  Green- 
wood, .John  Rose  Drewe,  and  Henry  Brooksbank,  their  executors,  administrators, 
and  assigns,  that  he  the  said  Arthur  Champernowne,  liis  heirs  and  a.ssigns,  should 
and  would,  on  or  before  the  1st  day  of  May  then  next,  well  and  truly  pay  or  cause 
to  be  paid  to  the  said  Hugh  Hammersley,  Charles  Greenwood,  John  Rose  Drewe, 
and  Henry  Brooksbank,  their  executors,  administrators,  and  assigns,  the  sum  of 
£(10,000,  being  the  remainder  of  the  said  sum  of  £70,000,  as  and  for  the  absolute 
purchase  of  the  said  borough,  lordship,  manor,  messuages,  lands,  tenements,  and 
hereditaments   therein    before   mentioned  :  And   the   said   Arthur   Champernowne 
did  thereby  for  himself,  his  heirs  and  as.signs,  further  promise  and  agree  to  and  with 
the  said  Hugh  Hammersley,  Charles    Greenwood,  John  Rose  Drewe,  and  Henry 
Brooksbank.  their  execiitors,  administrators,  and  assigns,  and  also  to  and  [210]  witli 
the  said  Richard  Smith,  Elijah  Brooke,  James  Townsend,  and  John  Buller  Pearse, 
tlieir  heirs  and  assigns,  that  lie  the  .said  Arthur  Champernowne,  his  heirs  and  as.signs, 
should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Hugh  Ham- 
mersley, Charles  Greenwood,  John  Rose  Drewe,  and  Henry  Brooksbank,  their  exe- 
cutors, administrators,  and  assigns,  or  to  the  said  Richard  Nowell,  his  heirs  or  a.ssigns, 
upon  the  trusts  reposed  in  him  and  them  by  the  said  secondly-mentioned  indenture 
or  declaration  of  trust,  of  the  29th  daj'  of  December,  1810  (and  therein  recited),  all 
and  every  such  sum  and  sums  of  money  for  the  increased  value  of  the  said  borough, 
manor,  messuages,  hereditaments,  and  premises,  or  any  part  thereof,  by  or  in  conse- 
quence of  the  death  or  deaths  of  any  person  or  persons  since  the  29th  day  of  September, 
1811,  for  whose  life  or  lives  any  of  the  said  messuages,  lands,  tenements,  and  here- 
ditaments were  theretofore  granted  :  And  lastly,  it  was  thereby  agreed  and  declared, 
by  and  between  the  .said  Richard  Smith,  Elijah  Brooke,  James  Townsend.  and  John 
Buller  Pearse,  their  heirs,  appointees,  and  assigns,  and  the  said  Arthur  Champer- 
nowne, his  heirs  and  assigns,  that  such  increased  value  should  be  ascertained  by  one 
indifferent  person,  if  they  should  agree  in  the  nomination  of  such  person  ;    if  not, 
by  two  indifferent  persons,  one  to  be  chosen  by  the  said  Richard  Smith,  Elijah  Brooke, 
James  Townsend,  and  John  Buller  Pearse,  their  heirs  and  assigns,  and  the  other 
by  the  said  Arthur  Champernowne,  his  heirs  and  assigns  ;  and  in  case  such  two  persons 
should  not  agree  in  their  valuations  of  such  increased  value,  then  they  should  name  an 
umpire:  And  it  [211]  was  thereby  agreed  and  declared,  that  the  award  or  decision  of  the 
person  or  persons  .so  to  be  chosen  and  nominated  as  aforesaid  should  be  conclusive.   Pro- 
vided always,  and  it  was  thereby  declared  and  agreed  by  and  between  the  said  Richard 
Smith.  Elijah  Brooke.  James  'I'ownsend,  John  Buller  Pearse.  Hugh  Hammersley, 
Charles  Greenwood,  John  Rose  Drewe,  and  Henry  Brooksbank.  and  the  said  Arthur 
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Clianipernowne,  that  the  said  Richard  Smith,  EHjah  Brooke,  James  Townsend,  and 
John  BuUer  Pearse  should  leceive  from  or  be  allowed  interest  by  the  said  Hugh  11am- 
mersley,  Charles  Greenwood,  John  Rose  Drewe,  and  Henry  Brooksbank,  upon  the 
sum  of  i'7000,  part  of  the  said  sum  of  £10,000,  at  the  rate  of  i'5  for  £100  by  the  year, 
from  the  13th  day  of  Febi-uary  then  last  to  the  time  of  the  completion  of  the  said 
purchase  ;  and  that  the  said  Arthur  Champernowne  should  in  like  manner  receive 
from  or  be  allowed  interest  by  the  said  Hugh  Hammersley,  Charles  Greenwood, 
John  Rose  Drewe,  and  Henry  Brooksbank,  upon  £3000,  residue  of  the  said  sum  of 
£10,000,  at  the  same  rate  and  for  the  same  period  ;  but  in  case  a  good  title  could  not 
be  made  to  the  said  borough,  manor,  lands,  and  liereditaments  thereby  agreed  to 
be  conveyed  and  assured  as  aforesaid,  then  they  the  said  Hugh  Hammersley,  Charles 
Greenwood,  John  Rose  Drewe,  and  Henry  Brooksbank,  should  and  would  pay  or 
cause  to  be  paid,  unto  the  said  Arthur  Champernowne,  his  executors,  administrators, 
and  assigns,  the  said  sum  of  £10,000,  with  lawful  interest  for  the  same,  from  the 
said  13th  day  of  January  then  last,  until  it  should  be  ascertained  and  settled  that  a 
good  title  could  not  [212]  be  made  out  to  the  said  borough,  manor,  lands,  and  tene- 
ments. 

Richard  Smith  died  on  the  '22d  of  August,  1814,  having  by  will,  duly  executed, 
(after  various  bequests,  legacies,  etc.  not  aft'ecting  the  property  in  question,)  given 
and  bequeathed  the  residue  of  his  personal  estate  whatsoever,  etc.  to  Mary  Town- 
send,  her  executors,  administrators,  and  assigns,  to  and  for  her  and  their  own  use 
and  benefit  absolutely,  and  appointed  Mary  Townsend,  his  daughter,  sole  exe- 
cutrix. 

John  BuUer  Pearse  died  on  the  18th  of  October,  1814,  having  by  his  will  devised 
all  his  part,  property,  and  share  of  the  said  borough,  manor,  and  lordship,  and  all 
other  hereditaments  in  Honiton,  unto  George  Brooke  and  James  Townsend,  in  trust, 
to  carry  into  eft'ect  any  contract  for  sale,  or  to  enter  into  any  new  contract  with  the 
same  or  any  other  persons,  and  to  apply  the  money  in  discharge  of  incumbrances  ; 
the  surplus,  if  any,  to  be  paid  to  his  wife  :  and  appointed  his  wife  Sarah  Pearse  sole 
executrix,  who  proved  his  will. 

On  the  15th  day  of  March,  1813,  Arthur  Champernowne  paid  into  the  banking- 
house  of  Messrs.  Hammersley  and  Company  the  sum  of  £15,000  in  further  part  pay- 
ment of  the  purchase-money  of  the  said  borough  and  other  hereditaments,  for  which 
the  firm  of  Messrs.  Hammersleys  and  Company  agreed  to  pay  or  allow  interest  at 
the  rate  of  £5  per  cent,  upon  the  completion  of  the  purchase. 

The  estates  were  subject  to  a  mortgage  for  £11,000  and  interest  to  John  Beague, 
Richard  Bere,  and  Henry  Dunsford,  as  residuary  legatees  and  executors  named  in 
the  last  will  and  testament  [213]  of  John  Dickenson,  deceased  ;  and  some  part  of 
the  estate  was  also  subject  to  a  mortgage  to  William  Peard  Tillard  and  Malachi  Blake, 
their  executors  and  administrators,  for  the  term  of  one  thousand  years,  for  securing 
£•2000  and  interest. 

On  the  25th  day  of  May.  ISlfi,  Richard  Nowell  received  a  draft  conveyance  of  the 
said  borough  and  hereditaments  from  him,  to  or  in  trust  for  Arthur  Champernowne 
prepared  by  Mr.  Spedding,  the  solicitor  to  Arthur  Champernowne,  wherein  it  was 
recited  (amongst  other  things)  that  the  increased  value  arising  from. the  deaths  of 
lives  had  been  fixed  and  ascertained  at  the  sum  of  £1454  7s.,  to  the  mutual  satisfaction 
of  all  persons  interested  in  the  account  of  such  value  ;  and  the  decreased  value,  owing 
to  the  inaccurate  statement  of  the  ages  in  a  particular  of  sale  therein  referred  to, 
had  been  estimated  at  the  sum  of  £961  8s.  lid.,  to  the  mutual  satisfaction  of  all 
persons  interested  in  the  account  of  such  value  ;  and  the  said  sum  of  £961  8s.  lid. 
being  deducted  from  the  said  sum  of  £1454  7s..  there  remained,  as  an  increased  value 
upon  the  whole,  the  sum  of  £492  18s.  Id.,  and  the  said  sum  of  £492  18s.  Id.  make, 
together  with  and  in  addition  to  the  said  sums  of  £10,000  and  £15,000  already  paid, 
and  the  sum  of  £45,000  wliich  remained  to  be  paid,  the  full  sum  of  £70,492  18s.  Id. 
By  the  same  draft  conveyance  it  was  also  recited,  that  the  mortgage  sums  of  £11.000 
and  £2000  were  to  be  retained  by  Arthur  Champernowne  out  of  that  part  of  the 
purchase-money  which  remained  to  be  paid  ;  and  that  after  sucli  deductions,  there 
remained  to  be  paid  by  Arthur  Champernowne,  for  the  remainder  of  the  purchase- 
money,  the  sum  of  £32,492  18s.  Id. 

[214]  Richard  Nowell  returned  the  draft  conveyance  to  Mr.  Spedding,  approved 
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of.  on  the  4tli  July,  181(5,  with  two  trifling  alterations;  hut  tlie  same  was  never 
executed  hv  Arthur  Chanipernowne.  or  any  of  the  ])i-oposed  parties  thereto. 

The  bill  prayed  that  Arthur  Chanipernowne  might  be  deereed  specifically  to 
perform  the  agreement  of  the  1  Itli  day  of  December.  l.Sl"2.  and  to  accept  a  conveyance 
of  the  said  estate  and  hereditaments  according  to  tiie  dratt  so  pre]iared  and  ap])roved 
of  as  before  mentioned  ;  and  that  he  might  pay  to  lliciiard  Xowell  the  sum  of  £;!2.4'.)2 
ISs.  Id.  together  with  interest  thereon  from  tlie  4th  day  of  Jvdy,  I81()  ;  the  I'laintifi's 
being  ready  and  willing  to  allow  interest  upon  the  sums  of  £.'S000  and  £15,000  up 
to  the  time  of  payment  of  the  residue  of  the  purcliase-money,  and  also  to  execute 
a  proper  conveyance  of  the  estate  and  premises  to  Artliur  Champernowne. 

Arthur  Champernowne,  on  the  l7th  of  April,  1818,  appeared  and  put  in  lii.s 
answer  to  the  bill,  and  the  cause  being  at  issue,  a  commission  was  obtained  for  the 
examination  of  witnesses  on  the  part  of  the  complainants.  Arthur  Champernowne 
also  proceeded  to  examine  witnesses,  and  obtained  divers  orders  for  enlarging  publica- 
tion :  but  before  publication  had  pa.ssed,  Artliur  Champernowne  died,  having  made 
and  publislied  his  last  will  and  testament  in  writing,  bearing  date  the  I'Jth  day  of 
June.  181.J.  whereby,  after  devising  and  bei|ueathing  his  estates  and  effects  in  the 
manner  therein  mentioned,  he  appointed  his  wife,  Louisa  Champernowne.  Robert 
Hurrell  Fronde,  and  Anthony  BuUer.  executrix  and  executors  of  his  will ;  which 
on  the  Kith  of  December.  ISl',).  was  proved  [215]  in  the  proper  Ecclesiastical  Court 
by  Louisa  Chanipernowne  and  Robert  Hui-rell  Fronde. 

The  suit  having  become  abated  by  the  death  of  Arthur  Champernowne,  James 
Townsend  and  Mary  his  wife,  and  Elijah  Brooke,  George  Brooke,  Sarah  Pearse, 
Richard  Kowell,  Hugh  Hammersley,  Charles  Greenwood,  John  Rose  Drewe,  and 
Henry  Brooksbank  filed  their  bill  of  revivor  on  the  '2Gth  day  of  January,  1820,  against 
Louisa  Chanipernowne  and  Robert  Hurrell  Fronde,  as  personal  representatives  of 
Artliur  Champernowne  ;  and  the  suit  was  revived  by  an  order  of  the  Court,  on  the 
3d  of  February.  1821. 

The  same  Plaintiffs  filed  their  bill  of  revivor  and  supplement,  on  the  10th  of 
February.  1821,  against  Louisa  Champernowne  and  Robert  Hurrell  Fronde,  in  their 
character  of  trustees  and  devisees  under  the  will  of  Arthur  Champernowne  and  against 
Arthur  Champernowne  (the  younger),  the  eldest  .son  and  heir-at-law  of  Arthur 
Champernowne,  deceased,  and  against  Henry  Champernowne,  etc.  the  younger 
children  of  Arthur  Champernowne  and  devisees  named  in  his  will,  and  against  Robert 
Harrington,  William  Kinsey.  and  Caroline  Kinsey,  also  devisees  named  in  his  will  : 
And  by  an  order  of  the  Court  the  suit  and  proceedings  were  revived  accordingly. 

The  cause  was  heard  on  the  24th  of  February.  1821,  when  the  Court  decreed 
that  it  should  be  referred  to  one  of  the  Masters  of  the  Court  to  inquire  and  report 
to  the  Court,  whether  the  Complainants  in  the  suit  could  make  a  good  title  to  the 
estates  and  premises  comprised  in  the  contract  of  the  11th  of  December,  1812,  in  the 
]3lea.dings  of  the  said  cause  mentioned,  according  t(5  the  [216]  terms  of  such  contract ; 
and  if  the  Master  should  find  that  the  Plaintiff's  could  make  a  good  title,  then  he  was 
to  iiiijuire  and  state  at  what  time  they  were  able  to  make  such  title,  and  at  what  time 
they  first  showed  to  the  said  Defendant,  Arthur  Champernowne,  deceased,  or  to 
his  solicitor,  that  they  the  said  Plaintiff's  were  able  to  make  such  title  ;  and  that  the 
said  Master  should  also  inquire  and  report  to  the  Court,  whether  the  value  of  the 
said  estate  and  premises  had  been  diminished  by  any  dilapidations  which  had  taken 
place  since  the  11th  day  of  December.  1812,  and  to  what  amount  such  value  of  the 
said  estate  and  premises  had  been  thereby  diminished,  and  in  what  manner,  and 
through  whose  default,  the  same  had  happened  ;  and  that  the  said  Master  should 
also  inquire  and  report  to  the  Court,  whether  any  arrangement,  binding  upon  the 
representatives  of  the  said  Arthur  Champertiowne,  deceased,  was  come  to  in  his  life- 
time, with  respect  to  the  deductions  to  be  made  from  the  purchase-money  on  account 
of  the  ages  of  some  of  the  persons  for  whose  lives  part  of  the  estates  and  premises 
comprised  in  the  said  conti-act  had  been  let,  having  been  inaccurately  represented ; 
and  if  the  said  Master  should  find  that  any  such  binding  arrangement  did  take  place, 
then  he  was  to  state  the  particulars  thereof  ;  and  if  he  should  find  that  no  such  binding 
arrangement  took  place,  then  that  he  should  also  inquire  and  state  to  the  Court  what 
deduction  ought  to  be  made  from  the  purchase-money  on  account  of  such  inaccuracy 
in  the  description  of  the  ages  of  any  of  the  persons  for  whose  lives  any  part  of  such 
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estate  and  premises  were  let  ;  and  that  the  said  Master  should  also  inquire  and  report 
to  the  [217]  Court,whether  any  of  the  persons  for  whose  lives  anypart  of  the  estates  and 
premises  comprised  in  the  said  contract  were  held  on  the  29th  of  September  1811,  had 
died  since  that  time,  and  whether  any  arrangement  binding  nj)on  the  representatives 
of  the  said  Defendant,  Arthur  Champernowne,  deceased,  was  come  to  in  his  lifetime, 
witli  respect  to  the  payments  to  be  made  by  the  said  Defendant,  Arthur  Champer- 
nowne, deceased,  on  account  of  the  lives  which  had  so  dropped,  or  any  of  them  :  And 
it  was  furtlier  ordered  by  the  Court,  that  the  said  Ma.ster  should  also  inquire  and 
report  how  much  the  value  of  the  said  estate  and  premises  had  been  increased  by 
the  deaths  of  such  persons,  or  of  such  of  them  as  to  which  no  such  binding  arrangement 
should  be  found  to  have  been  made  ;  and  the  said  Master  was  thereby  at  liberty  to 
make  such  separate  report  or  reports  to  the  Court,  from  time  to  time,  as  he  should 
see  fit,  and  all  further  directions  were  thereby  reserved  until  the  said  Master  should 
have  made  his  .said  report  ;  in  the  making  of  which  inquiries  the  usual  powers  and 
directions  were  given,' 

Elijah  Brooke  died,  having  made  his  will  on  the  "JTth  of  August,  1820,  and  George 
Brooke  his  sole  executor  proved  the  will  in  the  Prerogative  Court  on  the  10th  of 
August,  1822, 

On  the  6th  of  December,  1821,  a  commission  of  bankruptcy  was  issued  against 
James  Townsend  and  George  Brooke,  under  which  they  were  declared  bankrupts  ; 
and  the  usual  assignments  of  their  personal  estates  were  executed  to  Emmanuel 
Dommett,  William  Rogers,  and  Nathaniel  Reed,  who  were  chosen  assignees  by  the 
creditors  for  that  purpose. 

[218]  In  Trinity  term,  1822,  James  Townsend  and  the  former  PlaintifTs  with 
others,  who  had  acquired  interest  under  the  will  and  bankruptcy,  filed  a  bill  of  re- 
vivor and  supplement,  whereupon  the  suit  was  revived. 

Mary  Townsend  died  on  the  29th  of  September,  1822,  having  by  her  will  appointed 
James  Townsend  her  executor  and  residuary  legatee,  who  procured  letters  of  ad- 
ministration to  be  granted  to  him  by  the  proper  Ecclesiastical  Court  of  her  estate  and 
effects,  with  the  will  annexed  ;  and  administration  of  the  estate  and  eft'ects  of  Richard 
Smith,  deceased,  left  unadministered  by  Mary  Townsend,  were  also  granted  to  James 
Townsend  by  the  proper  Ecclesiastical  Court. 

The  suit  and  proceedings  having  become  abated  by  the  death  of  Mary  Townsend, 
James  Townsend,  with  the  other  Plaintift's  in  the  former  suit,  filed  their  bill  of  revivor 
in  Hilary  term,  1823,  and  thereupon  the  suit  was  revived. 

The  Master  proceeded,  in  pursuance  of  the  decree,  to  inquire  into  the  title  of  the 
Plaintift's,  and  having  made  a  report,  on  the  16th  of  August,  1824,  against  the  title, 
exceptions  were  taken  by  the  Plaintiffs  to  such  report,  which  were  allowed  by  the 
Court ;  and  the  Master  was  directed  to  reviewhis  report  generally  touching  the  matters 
and  things  referred  to  him  by  the  decree.  The  JNIaster  thereupon  proceeded  on  the 
inquiry,  and  finally  reported,  on  the  29th  of  March,  1827,  in  favour  of  the  title,  with 
the  exception  of  a  very  small  portion  of  the  estate.  Exceptions  were  taken  by  the 
Defendants  to  this  report,  which  exceptions  were  on  argument  overruled.  The 
Plaintift's  also  took  exceptions  to  the  report,  the  first  of  which  [219]  was  allowed, 
to  the  ett'ect  following  :  "  that  the  Master  ought  to  have  found  that  the  I^laintifl's 
"  were  able  to  make  such  good  title  previously  to  the  commencement  of  the  suit ; " 
and  this  report  as  to  title  was  confirmed  by  order,  dated  the  11th  of  July,  1827. 

The  Master  did  not  proceed  on  the  inquiry  directed  by  the  decree  as  to  the  increased 
value  of  the  estate  and  premises  by  the  deaths  of  persons  holding  for  lives,  until  the 
Court  had  decided  that  the  Plaintift's  could  make  a  good  title. 

By  his  report,  bearing  date  the  7th  of  April,  1831,  after  stating  that  in  pursuance 
of  the  decree,  he  found  that  certain  parts  of  the  said  estates  and  premises  comprised 
in  the  said  contract,  were  held,  on  the  29tli  of  September,  1811,  upon  the  lives  of 
the  several  persons  in  that  behalf  named  in  the  schedule  thereto  annexed  ;  and  that 
such  persons  were  then  (in  the  year  1810)  of  the  several  ages  stated  in  that  behalf 
in  the  same  schedule,  and  that  some  of  such  persons  (which  persons  were  distinguished 
in  the  same  schedule)  had  since  died  at  the  respective  times  mentioned  in  the  same 
schedule  ;  and  he  found,  that  the  said  parts  of  the  said  estates  and  premises  which 
were  so  held  upon  the  lives  of  the  persons  mentioned  in  the  said  schedule,  were  of 
the  several  net  estimated  annual  values  mentioned  in  the  sixth  column  of  the  said 
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scliedulc  ;  which  said  net  estimated  values  he  liad  assumed,  with  tlie  consctit  of  hoth 
parties,  as  the  foundation  of  his  calculation,  but  without  prejudice  as  to  the  real  values 
thereof,  no  evidence  having  been  produced  before  him  to  show  the  actual  value  of 
tlie  same  :  And  he  further  certified,  that  for  the  purpose  of  ascertaining  how  much 
the  [220]  value  of  the  said  estates  and  [)rcmises  had  been  increased  by  the  deaths  of 
the  persons  before  mentioned,  he  had  recourse  to  the  Northampton  Table  of  Mortality, 
such  table  being  generally  in  use  in  the  year  1811,  when  the  contract  in  the  said  decree 
mentioned  was  entered  into,  assuming  £i  per  cent,  per  annum  as  the  rate  of  interest 
upon  which  the  calculation  for  ascertaining  such  value  should  be  made,  such  being 
the  usual  rate  of  interest  adopted  by  the  Court,  where  no  specific  rate  is  reserved  : 
And  he  further  certified,  that,  agreeably  to  such  table,  and  proceeding  upon  such 
basis  as  to  the  rate  of  interest,  and  assuming  the  value  of  an  estate  in  fee-simple  in 
possession  in  each  of  the  said  premises  to  be  equal  to  twenty-five  years'  purchase  of 
the  net  annual  value,  he  found  how  much  the  value  of  the  reversion  was  increased 
by  the  dropping  of  the  several  lives  enumerated.  He  also  found  that  the  value  of 
the  reversion  had  been  increased  by  reason  of  the  increased  age  of  other  lives,  and 
set  forth  the  particulars  and  amount  of  increase  in  respect  of  tlie  dropping  and  wearing 
of  the  lives.  He  then  annexed  a  schedule  and  a  statement,  which  was  intitled  as 
follows  : — 

The  statement  referred  to  by  the  foregoing  Report  for  tlie  purposes  of  eluci- 
dating the  principles  upon  which  the  results  mentioned  in  the  said  Report  have 
been  arrived  at. " 

The  bod}'  of  the  statement  was  then  given  as  follows  : — 

"  It  is  evident,  that  when  an  estate  is  under  lease,  that  the  value  of  the  lease,  to- 
gether with  the  value  of  the  reversion,  form  the  whole  value  of  the  estate,  and  con- 
sequently that  the  greater  the  value  of  the  lease  the  less  the  value  of  the  reversion, 
and  [221]  vice  versa.  The  value  of  a  life  lease  depends  not  only  upon  the  number 
of  lives  subsisting,  but  also  upon  the  respective  ages  of  tliose  lives,  and  as  the  lives  drop 
ofl'  or  advance  in  age.  the  lease  decreases  in  value,  and  the  reversion  proportionately 
increases  in  value.  The  Master,  in  explaining  the  process  of  his  Declaration,  would 
suppose,  in  the  first  instance,  the  annual  rent  to  be  £1  ;  and  on  this  supposition,  at 
an  interest  of  four  per  cent.,  the  perpetual  annuity  or  rent  of  £1  (or  the  whole  value 
of  the  estate)  would  be  £25.  In  case  No.  124.  there  were  in  1811  three  lives  subsisting, 
at  the  ages  of  -13,  44  and  56  respectively,  and  the  present  value  of  an  annuity  of  £1 
to  be  received  until  the  death  of  the  last  survivor  of  those  three  lives,  he  should  estimate 
at  £15'913  (that  is,  £15  and  y'ijijljths  of  a  pound)  ;  and  this  amount  deducted  from 
the  £25  would  give  £9'087  as  the  value  of  the  reversion  at  that  time.  In  1815  there 
were  two  of  these  three  lives  surviving  at  the  advanced  ages  of  58  and  60,  and  the 
present  value  of  an  annuity  of  £1,  to  be  received  until  the  death  of  the  survivor  of 
those  two  lives,  he  estimated  at  £12'156,  which  being  deducted  from  the  £25  leaves 
£12'854  as  the  value  of  the  reversion  at  this  second  period.  In  1818  there  was  but 
one  life  remaining  at  the  advanced  age  of  61,  the  value  of  an  annuity  of  £1,  on  this 
life,  estimated  at  £8'795,  being  deducted  from  £25,  leaves  £16 '205,  as  the  value  of 
the  reversion  at  this  third  period  ;  and  at  the  end  of  1830,  when  the  same  life  continued 
in  existence  at  the  further  advanced  age  of  73,  the  value  of  an  annuity  on  which  life, 
estimated  at  £5507,  being  deducted  from  £25,  leaves  £19'493,  as  the  value  of  the  re- 
version at  the  [222]  end  of  1830."  He  then  added  particular  instances  to  explain 
the  principles  of  his  calculation. 

Exceptions  to  this  report  were  taken  by  the  Defendants  on  the  loth  April,  1831. 
By  the  first  exception  the  Defendants  complained  that  the  said  Master  had,  in  and 
by  his  said  last-mentioned  report,  found  that  in  the  month  of  March,  1815,  when 
the  life  aged  43,  mentioned  in  the  schedule  to  the  said  report  annexed,  with  reference 
to  the  premises  No.  124.  therein  mentioned,  dropped,  the  value  of  the  reversion  of 
the  said  premises  No.  124.  was  increased  or  improved  by  the  dropping  of  such  life, 
and  by  reason  of  the  increased  ages  of  the  two  remaining  lives  in  such  schedule  in 
the  same  month  of  March,  1815,  by  the  amount  of  £398  6s.  8j'd.  ;  whereas  the  said 
Defendants  thereby  insisted  that  the  Master  ought  to  have  calculated  what  was  the 
value  of  the  net  rent  of  £105  14s.  lO^d.,  in  such  schedule  mentioned,  for  and  during 
the  life  of  the  longest  liver  of  SiLsannah  Spurrell,  Mary  Hodge  and  Jonathan  Hodge, 
in  such  schedule  mentioned,  at  the  respective  ages  of  47,  60  and  58  years,  in  the  month 
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of  Marcli.  1815  ;  and  the  value  of  such  net  rent  for  and  during  tlie  life  of  the  longest 
liver  of  Mary  Hodge  and  Jonathan  Hodge,  at  their  respective  ages  of  60  and  58  j-ears 
in  the  same  month  ;  and  to  have  deducted  the  latter  from  the  former  value,  and  to 
have  found  the  difference  between  the  two  values  so  calculated  to  be  the  increased 
value  of  the  premises.  No.  1  :^4.,  by  or  in  consequence  of  the  death  of  Susannah  Spurrell, 
on  the  8th  of  March,  1815. 

The  next  seven  exceptions  involved  the  same  principle  as  the  first. 

[223]  The  Exceptions  were  argued  before  Chief  Baron  Lord  Lyndhurst,  on  the 
5th  of  May,  1831,  when  his  Lordship  expressed  an  opinion  favourable  to  the  report, 
but  thought  a  difficulty  arose  in  the  way  of  granting  the  Plaintiffs  the  relief  there1)y 
granted  to  them,  from  the  wording  of  the  decree  of  the  24th  of  February  1821,  and 
ordered  the  exceptions  to  stand  over,  with  liberty  for  the  Plaintiffs  to  present  a  petition 
for  re-hearing,  or  such  other  petition  as  they  might  be  advised.  The  Plaintiffs  accf)rd- 
ingly,  on  the  Dth  June,  1831.  presented  a  petition  of  re-hearing,  but  the  petition  not 
having  been,  according  to  the  order  and  practice  of  the  Court,  presented  within  six 
months  after  tlie  decree  had  been  pronounced,  could  not  be  prosecuted. 

The  IMaintift's  thereupon,  on  the  7th  of  July,  1831,  presented  a  petition,  stating, 
amongst  other  things,  that  there  was  no  express  inquiry  directed  by  the  decree  as 
to  how  much  the  value  of  the  estate  and  premises  had  been  increased  since  the  29th 
day  of  September,  1811,  by  or  in  consequence  of  the  wearing  of  the  lives  of  the  persons 
for  whose  lives  part  of  the  estate  and  premises  were,  on  the  29th  day  of  September, 
1811,  holden.  and  that  the  greater  part  of  the  estate  was,  on  the  29th  day  of 
September,  1811,  holden  by  leases  for  lives  at  small  conventionary  rents,  and  many 
such  leases  were  then  continuing  ;  and  the  value  of  the  reversion  of  each  tenement 
so  held  was  then  very  considerably  increased,  partly  by  the  deaths  of  persons  holding 
for  lives,  and  partly  by  the  advanced  ages  or  wearing  of  lives  since  the  29th  day  of 
September,  1811  ;  and  that  no  inquiry  was  by  the  decree  directed  as  to  the  value  of 
the  wearing  of  the  lives  [224]  in  respect  of  such  parts  of  the  estates  where  no  life  had 
dropped  on  a  tenement,  or  (as  it  was  objected  by  the  Defendants)  for  the  wearing  of 
lives  existing  even  when  a  life  had  dropped  ;  and  that  to  proceed  on  the  inquiry  already 
directed  would  be  a  waste  of  the  Master  s  time,  and  occasion  a  great  delay  in  the  final 
decree  on  the  equities  of  the  Plaintiff's,  if  the  Master  were  then  to  proceed  on  the  inquiry 
already  directed,  and  thereafter  to  be  ordered  and  directed  to  inquire  into  the  increase 
of  the  value  of  the  reversion  by  or  (as  was  the  stipulation  of  the  contract),  in  con- 
sequence of  the  death  or  deaths  of  any  person  or  persons  since  the  29th  day  of  Septem- 
ber, 1811  :  And  that  the  stipulation  of  the  contract  also  was,  that  in  case  of  the  death 
of  any  person  holding  for  life  after  the  29th  of  September,  1811,  such  should  be  for 
the  vendor's  benefit,  to  be  estimated  in  the  usual  way  ;  and  the  usual  way  was  to 
take  into  calculation  the  increased  value  by  the  wearing  or  increase  of  the  ages  of 
lives  ;  and  that  the  inquiry  into  the  increased  value  by  the  deaths  of  persons  holding 
for  lives  was  ncjt  commenced  till  the  Court  had  decided  that  the  vendors  could  make 
a  good  title  ;  and  the  Court  did  not  pronounce  its  decision  on  the  title  till  the  11th 
day  of  July,  1827  ;  and  that  the  inconvenience  and  inadequacy  of  the  direction  in 
respect  of  increased  value  was  not  discovered  till  the  Master  had  made  some  progress 
in  the  inquiry,  and  the  different  parties  had  insisted  on  their  different  constructions 
of  the  Order  in  this  part  of  the  decree,  and  contended  for  different  results  in  that 
inquiry. 

The  petition  prayed  that  the  Court  would  order,  by  way  of  supplement  or  addition 
to  the  decree,  [225]  that  the  Master  should  be  directed  to  inquire  and  report  to  the 
Court  how  much  the  value  of  the  estate  and  premises  had  been  increased  by  the  wear- 
ing of  the  lives  or  increase  of  the  ages  of  the  persons  for  whose  lives  any  part  of  the 
estate  or  premises  were  held  on  the  29th  of  September,  1811  ;  and  that  the  estimate 
of  the  Master,  as  to  the  several  values  by  the  deaths  and  by  the  wearing  or  increased 
ages  of  lives,  might  be  brought  down  to  the  date  of  the  Master's  report,  so  that  the 
cause  might,  on  the  confirmation  of  such  report,  be  in  a  .state  for  a  final  decree  and 
decision  between  the  parties. 

The  petition  was  heard  on  the  9th  of  July.  1831.  when  the  Court  ordered.  That 
the  master  should,  in  addition  to  the  several  directions  contained  in  the  decree  made 
on  the  hearing  of  the  cause,  inquire  and  report  to  the  Court  how  much  the  value 
of  the  estate  and  premises  had  been  increased  bv  the  wearing  of  the  lives  or  increase 
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of  the  ages  of  tlie  ]iersons  for  wliose  lives  any  part  or  parts  of  the  estate  and  premises 
was  or  were  held  on  the  2'Jth  day  of  September,  181 1. 

Richard  Nowell  died  on  the  'iOtli  of  October,  18;51,  having  made  his  will,  whereby 
he  appointed  Richard  Jackson  and  Robert  Jackson,  with  his  wife  Rebecca  Nowell, 
his  executors  and  executrix.  Richard  Jackson  and  Robert  Jackson  proved  his  will 
in  the  proper  ecclesiastical  court. 

Richard  Xowell  not  having  by  his  will  or  otherwise  disposed  of  his  legal  estate 
or  interest  in  the  estate  and  premises  vested  in  him  by  the  indenture  of  the  29th  of 
December,  1810,  such  parts  as  consisted  of  real  estate,  descended  to  Alexander  Nowell, 
his  elder  brother  and  heir-at-law,  and  such  [226]  part  thereof  as  consisted  of  leasehold 
or  chattel  interests,  became  legally  vested  in  Richard  Jackson  and  Robert  Jackson, 
his  executors. 

Henry  Brooksbank  ceased  to  be  a  partner  of  the  firm  of  "  Ilammersleys  &  CIo." 
on  the  13th  April,  1829.  John  Rose  Drewe  died  in  the  month  of  August,  18.'50, 
and  Charles  Greenwood  died  in  the  month  of  January,  1832.  The  persons  con- 
stituting the  firm  of  "  Hammersleys  i-  Company,"  at  the  date  of  the  suit,  were  Hugh 
Hammersley,  George  Hammersley,  and  Joseph  Clarke. 

By  an  indenture  dated  on  the  29th  of  February,  1832,  the  lands,  etc.,  which  by  the 
deeds  of  the  29th  December,  1810,  and  15th  December,  1825,  had  been  vested  in 
Richard  Nowell,  in  trust,  for  sale,  etc.,  were  by  Alexander  Nowell,  the  lieir  of  Richard 
Nowell,  and  all  parties  interested,  conveyed  to  Henry  Utriek  Coulthurst,  to  carry  into 
effect  the  uses,  trusts,  and  purposes  created  and  declared  by  the  two  deeds  of  the  29th 
December,  1810. 

Arthur  Champernowne,  the  son,  died  before  the  commencement  of  the  suit,  in- 
testate, leaving  his  brother  Henry  Champernowne,  his  heir-at-law,  him  surviving. 

James  Townsend  also  died  before  the  suit,  having  made  his  will,  and  thereof  ap 
pointed  his  son,  James  Smith  Townsend,  executor,  who  proved  the  same  in  the  proper 
ecclesiastical  court ;  but  no  person  had  taken  out  letters  of  administration  to  the  estate 
and  effects  of  Mary  Townsend,  left  unadministered  by  James  Townsend,  deceased, 
or  to  the  estate  and  effects  of  Richard  Smith,  leit  unadministered  b\'  James  Townsend 
and  Mary  Townsend  ;  and  there  was  no  personal  representative  of  Mary  Townsend 
and  Richard  Smith. 

[227]  In  Easter  Term,  1832,  the  PlaintiS's  filed  their  bill  of  revivor  against  the 
Appellant  and  the  Reverend  James  Smith  Townsend  ;  and  by  an  order  made  in  the 
cause,  on  the  11th  of  July,  1832,  it  was  declared,  that  the  deeds  of  lease  and  release 
and  appointment,  bearing  date  respectively  the  28th  and  29th  days  of  February, 
1832,  were  well  proved  ;  and  that  Henry  Utriek  Coulthurst  was  trustee  for  the 
purposes  therein  mentioned,  in  the  place  and  stead  of  Richard  Nowell,  etc. 

The  appeal  was  against  the  order  of  the  9th  June,  1831. 

For  the  Appellant  :  * 

A  plaintifl'  cannot  in  equity  enforce  the  performance  of  a  contract  different  from 
that  which  he  made.  Here  the  Plaintiffs  contracted  expressly  for  the  dropping  of 
lives,  but  not  for  the  wearing,  an  event  foreseen  and  known.  Compensation  for 
the  wearing  of  lives  is  not  made  a  part  of  their  case  by  tb.e  bill,  and  the  decree  follows 
the  case  so  made  and  the  piayer  of  the  bill,  and  the  very  terms  of  the  contract.  If 
the  merits  were  in  Cjuestion,  Blount  v.  Blount. t  and  Davy  v.  Barber,|  would  rule 
the  decision.  But  this  appeal  will  turn  upon  a  rule  of  settled  practice  in  courts  of 
equit}',  that  a  decree  cannot  be  altered  in  any  direct  and  operative  part  by  petition, 
but  only  upon  re-hearing,  review,  or  appeal.  An  issue  cannot  be  altered,  without 
a  rehearing.  The  order  in  question  alters  the  substance  of  the  decree  on  petition. 
There  is  no  other  [228]  instance  of  such  an  order  :  authority  and  practice  is  uniformly 
to  the  contrary.  Brockfield  v.  Bradley ,S  Brackenbury  r.  Brackenbury.||  The  order 
is  made  upon  a  matter  which  might  have  been  the  direct  subject  of  the  decree.  It 
was  omitted,  because  it  was  no  part  of  the  contract  between  the  parties,  and  is  in- 

*  The  case  was  argued  in  1833,  by  Mr.  Pepys  for  the  Appellant,  and  by  Sir 
Edward  Sugden  for  the  Respondent ;  and  in  1835,  by  Sir  W.  W.  Follett  for  the 
Appellant,  and  Mr.  Pemberton  for  the  Respondent. 

t  3  Atk.  G3(5.  +  2  Atk.  489.  §  2  Sim.  &  Stu.  64. 

I!  2  Jac.  &■  W.  391.     See  Creuze  i:  Hunter,  2  Yes.  jnn.  157. 
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consistent  with  the  decree.  Where  new  facts  have  been  adduced  upon  a  collateral 
subject,  tliere  may  liave  been  instances  of  addition  to  a  decree  by  order  on  ])etition  ; 
but  this  is  an  alteration  of  the  decree  upon  a  matter  directly  under  the  contempla- 
tion of  the  Court,  as  arising  out  of  the  contract,  on  which  the  Plaintiff  founded  his 
equity.  Nor  can  this  be  done  (as  argued)  upon  further  directions  :  for  such  directions 
raiLst  be  grounded  upon  the  decree  to  carry  the  direct  matter  and  substance  of  it  into 
full  execution.  If  the  argument  is  of  any  force,  there  would  have  been  no  need  of 
a  petition  or  order  upon  it.  It  is  asking  that  to  be  done  which  Lord  Eldon  refused 
to  do.  as  contrary  to  the  principle  of  pleading  and  practice  of  courts  of  equity.*  The 
principle  is  clear  and  the  authorities  unanswered.  The  Plaintitt's  recognised  the 
practice  by  acting  upon  it,  for  they  first  presented  a  petition  of  rehearing,  to  cure 
the  defect  in  the  decree,  and  failing  in  that,  obtained  an  irregular  order  upon  the 
petition  in  question. 

The  case  of  Hitchcock  r.  (Jiddinst  is  wholly  inapplicable  to  this  case.  The  rule 
is  stated  by  Mr.  Sugden  in  his  Treatise  on  Vendors  and  Purchasers,  in  the  chapter 
on  Interest.  There  is  no  hardship  in  the  rule.  The  parties  to  the  contract  knew 
that  [229]  the  lives  would  be  wearing,  and  made  their  contract  accordingly.  This 
is  a  suit  asking  the  Court  to  give  the  parties  what  they  have  not  contracted  for.  In 
the  Treatise  of  Vendors  and  Purchasers  it  is  said.J  that  in  the  case  of  the  purchase 
of  reversions,  it  is  now  settled  that  the  purchaser,  from  the  time  of  the  report,  is  entitled 
to  the  benefit  of  the  dropping  of  lives  ;  that  the  whole  incidental  benefit  belongs 
to  the  purchaser  ;  and  the  only  question  is,  whether  the  purchaser  is  to  pay  interest 
upon  the  purchase-money  1  The  rule,  as  laid  down  by  Lord  Hardwicke  in  Blount 
V.  Blount,S  is,  that  interest  does  not  become  due  upon  the  wearing  of  lives  ;  and  in 
the  decree  in  that  case  it  is  directed  on  the  dropping  of  lives,  but  not  in  the  case  of 
wearing.  If  the  rule  is  as  the  Respondents  contend,  where  there  is  no  specific  contract 
on  the  subject,  interest  would  be  payable  in  all  cases,  even  where  no  provision  is  made 
for  it. 

It  is  argued,  that  the  special  provisions  of  the  contract  necessarily  imply  what 
they  ask  ;  but  the  Plaintiffs  by  their  bill  and  proceedings,  up  to  this  time,  have  never 
put  upon  this  contract  the  construction  which  they  now  seek  to  have  apjalied  to  it. 
If  the  Plaintiffs  had  been  of  this  opinion  when  they  filed  the  bill,  they  would  have 
asked,  by  alternative  prayer,  for  this  specific  relief.  The  pleader  must  have  known 
that  the  Plaintilfs  coidd  not  have  this  relief  on  the  general  prayer,  no  case  having 
been  made  for  it.  It  is  not  true  that  the  Appellants  were  the  authors  of  the  delay. 
This  appears  by  the  report  on  the  exceptions,  and  the  orders.  The  contract  having 
provided  expressly  [230]  for  compensation  in  one  event,  it  is  to  be  inferred  that  the 
usual  rule  should  prevail  as  to  all  other  contingencies.  The  decree  has  proceeded 
upon  this  ground,  and  cannot  be  altered  by  order  upon  petition. 
For  the  Respondents  : 

Lord  Lyndhurst  being  of  opinion  that  the  Master  was  right  in  substance,  as  to 
his  principle  of  calculation,  gave  leave  to  the  Plaintiffs  to  present  a  petition  ;  and 
as  their  petition  for  rehearing  was  excluded  by  the  practice  ||  of  the  Court,  an  order 
was  obtained  on  a  petition  for  that  purpose  :  and  such  orders,  in  such  a  case,  are 
not  unusual  in  Chancery.  The  authorities  cited  for  the  Appellant  show,  that  to 
prevent  the  setting  up  an  outstanding  term,  and  in  some  other  instances  where  a 
case  is  not  made  for  the  relief  by  the  bill,  and  it  does  not  follow  as  a  necessary  con- 
sequence, from  the  statements  and  prayer  of  the  bill,  an  order  must  be  obtained  by 
a  petition  of  rehearing  ;  not  so  where  the  relief  is  collateral  and  consequential.  Now, 
even  before  decree,  the  question  upon  title  may  be  referred  to  the  Master,  on  motion 
on  petition,  after  decree,  for  it  is  incidental  to  the  relief  prayed.  So,  in  all  cases  where 
the  additional  proceeding  is  necessary  to  complete  the  inquiry.  The  question  in  this 
case  depends  upon  the  nature  of  the  tenements,  and  the  broad  distinction  between 
present  income  and  prospective  value.  Here  the  charge  upon  the  estate  would  exceed 
the  value,  if  it  is  to  be  taken  as  at  the  date  of  the  agreement.  The  original  contract 
adopted  by  Champernowne,  was  in  May  1831,  and  the  purchase-money  to  be  paid 
in  the  September  following.     The  abstract  was  to  be  de-[231]-livered  in  ten  days, 

*  Id.  393.  396.  t  4  Price,  135.  I  Sugd.  V.  &  P.  4th  ed.  p.  400. 

^  [3  Atk.  63G.]  1!  Order  in  Exch.  1 731. 
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and  if  the  purchase-money  should  be  paid  before  or  after  the  time  Hmited,  the  pur- 
chaser was  to  have  the  rents  and  profits  from  those  times  respectively.  In  the  mean- 
time, by  necessary  inference,  the  rents  and  profits  undoubtedly  must  belong  to  the 
vendor  up  to  the  time  of  payment.  The  provision  as  to  dropping  of  lives  applies, 
and  is  confined  to  the  time  after  the  29th  of  September. 

Lord  Brougham. — There  are  two  antecedents. 

For  the  Respondent : 

The  language  is  inaccurate,  but  the  provision  can  only  apply  to  a  time  limited, 
and  it  is  clear  that  both  parties  contemplated  a  performance  a  little  before  or  a  little 
after  the  29th  of  September.  The  interest  upon  the  purchase  money  to  the  extent 
of  the  deposit  £10,000  was  to  belong  to  the  vendor,  and  there  is  in  the  agreement 
of  the  11th  of  December,  1812,  a  recital  highly  material,  that  a  balance  of  more  than 
£G0,O00,  the  residue  of  the  purchase  money,  was,  at  the  date  of  the  agreement,  due 
from  the  vendors  to  Messrs.  Hanimersley  and  Co.,  which  residue  Champernowne 
by  tlie  operative  part  of  the  deed  agrees  to  pay  to  them,  and  by  the  adopted 
agreement  the  purchaser  was  to  be  entitled  to  the  rents  and  profits  only  from  the 
completion  of  the  paj'ment.  Now  the  rents  and  profits  rightly  estimated  consist 
partly  of  the  nominal  or  conventional  payment  in  the  name  of  rents  and  partly  of 
the  current  value  of  the  incumbent  lives. 

It  is  argued  that  the  bill  is  not  formed  so  as  to  comprise  this  relief.  The  bill  was 
obviously  framed  with  a  view  to  this  case,  but  as  the  Court  thought  the  decree  in- 
complete, the  order  in  question  was  [232]  obtained  on  i)etition.  The  stipulations 
of  the  agreement  as  to  the  delivery  of  the  abstract,  payment  of  the  purchase  money, 
etc.,  show  the  contemplation  in  both  parties  of  prompt  performance  of  the  contract. 
The  vendor,  has  been  kept  twenty  years  in  suspense,  by  the  contrivance  of  the  pur- 
chaser, who  proposes  to  be  subject  only  to  the  chance  of  the  dropping  of  the  lives, 
although  those  which  remain  may  not  be  worth  two  years'  purchase  :  according 
to  this  argument,  if  the  life  by  wearing  is  reduced  to  the  value  of  a  day's  purchase, 
no  allowance  is  to  be  made  to  the  vendor.  The  bill  asked  for  immediate  execution 
of  the  contract.  This  was  prevented  by  delay.  The  consequence  is,  that  the  vendor 
is  thrown  back  upon  the  equity  of  the  agreement,  and  the  result  of  the  petition 
and  order  is,  that  he  is  entitled  to  relief  according  to  the  contract.  The  equity  of 
the  case,  the  Defendants  have  by  their  own  conduct  acknowledged,  for  they  have 
themselves  claimed  and  received  compensation  in  respect  of  lives  in  which  the  ages 
were  overstated.  Orders  such  as  that  in  questiim  have  frequently  been  made  by 
way  of  addition  to  the  decree  in  cases  of  dilapidations.  The  wearing  of  lives  is  the 
profit  of  the  estate,  so  it  is  considered  in  Davy  r.  Barber  :  *  and  how  do  such  profits 
dift'er  from  rent  "i  The  subject  of  purchase  being  a  reversion,  the  question  is,  what 
is  the  difference  in  the  value  of  the  reversion  at  the  several  times  of  the  contract  and 
tlie  performance  :  this  is  what  the  Master  found  by  his  report  on  the  order.  The 
I'eport  is  imperfect,  but  we  did  not  except,  because,  as  far  as  it  goes,  it  is  in  our  favour. 
If  the  relief  sought  is  not  given,  [233]  the  Respondent  is  entitled  to  interest  on  the 
purchase  money  from  the  date  of  the  contract  to  the  extent  of  the  value  of  the  wearing 
of  the  lives  which  at  4  per  cent,  would  exceed  his  present  claim.  He  is  entitled  either 
to  interest  as  in  ordinary  contracts,  or  to  the  equivalent.  If  the  purchaser  has  the 
value  of  rent  in  the  wearing  of  lives,  the  vendor  ought  to  have  interest.  Dyer  v.  Har- 
grave.t  We  do  not  seek  to  alter  the  contract,  but  to  put  a  reasonable  construction 
upon  it :  if  a  contract  were  made  without  any  provision  as  to  the  rents  and  profits 
a  court  of  equity  would  administer  the  relief  now  prayed.  In  a  case  where  a  lease 
was  set  aside  after  a  contract  for  purchase,  the  purchaser  upon  a  bill  filed,  was  charged 
with  the  additional  value,  Hitchcock  r.  Giddins.J  Tlie  principle  is  the  same,  whether 
apphed  to  a  lease  or  the  wearing  of  lives  ;  it  is  founded  on  the  same  fact,  the  increase 
of  value  by  an  event  not  directly  contemplated.  Courts  of  equity  in  carrying  contracts 
into  execution  imply  all  necessary  incidents.  Here  the  common  rule  as  to  interest 
from  the  nature  of  the  case  was  not  apphed.  But  the  valuation  of  the  wearing  of 
lives  is  incidental  to  the  contract  for  dropping  of  lives. 

(March  10.)  Lord  Brougham. — When  this  appeal  was  heard  before  your  Lord- 
ships on  a  former  occasion,  I  wished  my  noble  and  learned  friend  on  the  woolsack 

*  2  Atk.  489.  t  10  Ves.  505.  t  4  Trice,  135. 
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to  be  present  when  it  should  be  further  argued  by  one  counsel  on  a  side.  The  difficulty 
which  I  felt  as  to  the  decision  arose  from  the  case  of  Blount  v.  Blount,*  which  appears 
to  have  been  decided  upon  the  principle  of  not  allowing  the  [234]  wearing  of  lives 
to  be  taken  into  account  ;  for  Lord  Hardwicke  there  says,  that  interest  shall  not  be 
given  on  the  wearing  of  lives.  I  am  aware  of  what  Mr.  Preston  very  judiciously 
suggested,  that  there  is  a  difference  between  the  form  of  that  proceeding  and  the 
form  of  the  present  bill  ;  there  it  was  not  a  bill  for  a  specific  performance,  but  an 
open  bidding  or  sale  in  the  Master's  office. 

But  I  have  another  general  objection  to  the  authority  of  Blount  v.  Blount  [3  Atk. 
036]  being  decisive  of  the  present  case.  Upon  the  question  of  the  merits,  I  have  a 
strong  opinion,  from  which  nt)thing  has  moved  me  that  1  have  lieard  to-day  in  favour 
of  the  decision  of  the  noble  and  learned  Judge  in  the  Court  below  upon  the  present 
case.  We  are  to  consider  the  difl'erence  of  the  times.  In  the  days  of  Lord  Hardwicke, 
eighty  or  a  hundred  years  ago.  cases  of  this  sort,  involving  calculation  on  reversionary 
interests,  which  gave  rise  to  questions  in  the  transaction  of  pecuniary  and  other  affairs, 
were  of  less  frequent  occurrence,  and  consequently  the  subject  was  less  familiar  and 
necessarily  less  understood  than  it  is  now,  when,  from  the  great  amount  of  our  trans- 
actions in  the  funds,  from  the  great  amount  of  our  commercial,  and  consequently 
pecuniary  transactions,  as  well  as  transactions  of  this  sort,  the  subject  has  become 
familiar  and  well  understood.  The  establishment  of  friendly  societies  has  brought 
down  to  the  more  humble  classes  of  the  community  a  familiarity  with  these  subjects 
which  even  the  most  learned  calculators  only  now  and  then  considered  in  the  days 
of  Lord  Hardwicke.  Courts  of  justice  now  proceed  upon  views,  and  their  attention  is 
called  to  matters,  which  were  then  not  fully  considered  or  acted  upon.  It  [235]  is  clearly 
equitable,  and  a  pressing  equity,  not  to  allow  a  man  to  have  both  the  interest  of  the 
purchase-money  and  the  profits  of  the  possession  of  the  estate.  This  purchaser. pending 
the  litigation,  and  vipon  the  completion  of  the  contract,  will  have  been,  in  point  of 
profit,  in  possession  during  thirteen  years  before  his  entry,  because  the  rents  were 
arising  for  his  profit,  as  though  they  had  been  lying  in  a  bag  at  the  banker's,  by  the 
wearing  out  of  the  lives. 

I  have,  therefore,  no  doubt,  as  at  present  advised,  that  the  decree  is  right  upon 
the  merits  and  the  substance  of  the  case  ;  at  the  same  time,  I  am  of  opinion,  that  it 
would  be  a  dangerous  precedent,  if  this  liouse,  the  Supreme  Court,  in  the  last  resort, 
were  to  disturb  a  rule  so  constantly  applied  and  recurring  in  practice,  and  to  allow 
the  alteration  of  a  decree  by  order  on  petition,  it  being  admitted  that  it  cannot  be 
altered  upon  a  motion.  It  would  be,  in  fact,  substituting  a  proceeding  of  that  summary 
nature  for  a  rehearing,  by  authority  of  the  Appellate  jurisdiction.  I  am  of  opinion, 
and  the  noble  and  learned  Lord  upon  the  woolsack  is  also  of  opini(m,  that  it  would 
be  dangerous  to  open  the  door,  by  the  authority  of  this  house,  to  such  a  proceeding, 
and  such  a  precedent  would  soon  be  carried  farther  than  even  the  precedent  we  should 
make  warranted,  for  that  is  the  usual  consequence  of  bad  precedents. 

I  have  no  manner  of  doubt,  from  appearances  as  to  what  took  place  at  the  re- 
hearing, that  the  attention  of  the  Court  was  not  called  properly  and  eft"ectually  to 
this  matter  of  form,  but  that  the  other  and  much  more  important  point  as  to  the 
merits,  was  that  to  which  alone  the  attention  of  the  [236]  Court  was  then  called.  The 
unfortunate  part  of  the  case  is  this :  it  will  go  back  to  the  Court  below  ;  there  will 
be  a  little  more  litigation  ;  the  parties  will  waste  their  time  and  their  money  in  that 
litigation  ;  it  will  then  come  back  to  this  House,  and  in  the  end  we  shall  probably 
give  the  judgment  which  we  might  be  ready  to  give  now,  if  the  case  were  rightly 
before  us. 

The  Lord  Chancellor. — This  appears  to  be  an  experiment.  A  party  tries  first  a 
petition  for  re-hearing  ;  but  being  out  of  time,  and  having  failed  in  that,  he  then 
presents  this  petition.  My  attention  was  not  called  to  the  form  of  proceeding  at  the 
time.     The  petition  is  irregular,  and  the  judgment  must  therefore  be  reversed. 

Judgment  reversed. 


[3  Atk.  636.] 
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[237]  IRELAND. 

EXCHEQUER  CHAMBEK. 

John  Jack,  Lessee  of  Cuthbert  Fetherston  H.  Esq., — Plaintiff  (m  Error) ; 
Theobald  Fetherston  H.  Esq., — Defendant  (in  Error)  [1835]. 

[Mews'  Dig.  xii.  1114  ;  xv.  1285.  S.C.  svh  nom.  Fetherston  v.  Fetherston,  3  CI.  &  F. 
67.  Discussed  in  Cole  v.  Sewell,  1842-43,  4  Dr.  &  War.  1 ;  2  H.  L.  C.  186  ;  and 
see  In  re  Frost,  1889,  43  Ch.  D.  246  ;   Whitby  v.  Mitchell,  1890,  44  Ch.  D.  91.] 

John  Fetherston  H.  made  his  will  as  follows: — I  bequeath  to  my  nephew  Edward 
Briscoe,  the  sum  of  £1000  sterling;  to  my  nephew  Fetherston  Briscoe, 
a  like  sum  of  £1000  sterling  ;  to  Cuthbert  Fetherston,  of  Ballintopher, 
the  sum  of  £200  sterling,  with  remainder  to  his  eldest  daughter,  in  case 
he  shall  not  live  to  receive  the  same  :  I  give,  devise,  and  bequeath  to  my 
much  respected  kinsman  William  Fetherston,  son  of  Cuthbert  Fetherston, 
of  Mosstown,  and  to  his  heirs  male  according  to  their  seniority  in  age, 
on  their  respectively  attaining  the  age  of  twenty-one  years,  all  my  estates 
real  and  personal,  in  lands,  houses,  and  tenements  not  hereinbefore  dis- 
posed of,  the  elder  son  surviving  of  the  said  William  Fetherston  and  the 
heirs  male  of  his  body  lawfully  begotten  always  to  be  preferred  to  the 
second  or  younger  son  ;  and  in  case  of  the  failure  of  issue  male  in  the 
said  William  surviving  him,  or  their  dying  unmarried  and  without  lawful 
issue  male  attaining  the  age  of  twenty-one  years,  then  to  Theobald  Fether- 
ston brother  of  the  said  William,  and  his  heirs  male  lawfully  begotten 
on  attaining  the  age  of  twenty-one  years,  the  elder  to  be  preferred  to  the 
younger  ;  and  in  case  of  the  death  or  failure  of  the  issue  male  of  the  said 
Theobald  lawfully  begotten  and  their  not  attaining  the  age  of  twenty-one 
years,  then  to  my  right  heirs  for  ever  :  and  I  do  hereby  empower  the 
said  Theobald  Fetherston,  when  in  possession,  to  charge  and  encumber 
the  said  estates  and  properties,  as  a  provision  for  a  younger  child  or  chil- 
dren by  him  lawfully  begotten,  with  any  sum  not  exceeding  £3000  sterling, 
in  such  proportions  as  he  shall  by  deed  or  will  direct  ;  and  for  want  of 
such  direction,  or  in  the  event  of  any  of  the  sons  of  the  said  Theobald  Fether- 
ston inheriting  the  said  estates  or  properties,  then  [238]  said  sum  of  £3000 
to  be  equally  divided  between  said  younger  children,  be  they  son  or  sons, 
daughter  or  daughters  ;  and  if  but  one  younger  child,  then  the  entire 
said  sum  of  £3000  to  such  only  child,  etc.  etc. 
At  the  time  of  the  making  of  the  will,  on  the  26th  of  April,  1827,  WiUiam 
Fetherston  was  living,  and  had  issue  male  of  his  body  two  .sons,  Cuthbert 
Fetherston  H.,  the  lessor  of  the  plaintifl',  his  eldest  son,  and  William  Fether- 
ston H.,  his  second  son,  then  living.  William  Fetherston  in  the  will  named, 
died  on  the  3d  of  May.  1829,  leaving  Cuthbert  Fetherston  H.  his  eldest 
son  and  heir-at-law,  and  William  Fetherston  H.,  second  and  only  younger 
son,  and  Anne  Fetherston  H.,  his  only  daughter  him  surviving. 

The  testator  died  in  June,  1829. 

Upon  these  facts  found  in  a  special  verdict.  Held,  that  the  will  gave  an  estate 
.  tail  to  William,  which  lapsed  by  his  death.       Whereupon  an  estate  tail 
vested  in  Theobald  the  defendant  in  error. 

The  question  in  this  case  arose  on  the  construction  of  the  will  of  John  Fetherston 
H.,  of  Grangemore,  in  the  county  of  Westmeath. 

Cuthbert  Fetherston  H.,  the  lessor  of  the  Plaintiff,  claimed  to  be  entitled  under 
the  said  will  to  the  several  towns  and  lands  of  Churchtown  and  Dondaniel,  with  their 
sub-denominations  and  appurtenances,  situate  in  the  barony  of  Rathcourath  ;  and 
also  all  the  lands  of  Priestown,  otherwise  Pritchet's  Park,  situate  in  the  barony  of 
Farbill,  in  the  county  of  Westmeath. 

The  Defendant  also  claimed  to  be  entitled  under  the  will  to  the  said  premises  for 
an  immediate  estate  in  tail  male,  in  possession. 
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In  order  to  try  the  question  in  dispute  between  C'uthbert  Fetherston  H.  and  the 
Defendant,  an  action  of  ejectment  was  brought  in  Hilary  term,  1830,  against  the 
Defendant,  in  the  Court  of  King's  Bench,  in  Ireland,  to  recover  possession  of  [239] 
the  premises,  in  which  action  issue  was  joined  i  and  on  the  5th  of  March,  1830,  the 
action  was  tried  at  the  assizes  for  the  county  of  Westmeath,  before  the  Right  Honour- 
able Charles  Kendal  Bushe,  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench  in 
Ireland. 

On  the  trial  the  jury  returned  a  special  verdict,  the  material  facts  of  which  are 
as  follow  : — 

The  jurors  found  that  John  Fetherston  H.,  late  of  Grangemore,  in  the  county 
of  Westmeath,  Esquire,  before  and  at  the  time  of  making  his  last  will  and  testament, 
and  the  codicil  thereto  hereinafter  mentioned,  and  at  the  time  of  his  death  was  seised, 
etc.  of  fee,  amongst  other  things,  of  and  in  all  that  and  those  the  town  and  lands  of 
Churchtown  and  Dondaniel,  with  their  several  sub-denominations  and  appurtenances 
mentioned  in  the  declaration  within  written,  and  was  also  seised  in  his  demesne  as 
of  freehold  during  the  natural  lives  of  three  persons  who  are  still  living  and  in  existence 
of  and  in  all  that  and  those  the  lands  of  Priestown  otherwise  Pritchet's  Park,  mentioned 
in  the  said  declaration  ;  and  being  so  seised  of  the  said  towns  and  lands  of  Churchtown 
and  Dondaniel,  with  their  several  sub-denominations  and  appurtenances,  that  he 
the  said  John  Fetherston  H.  afterwards,  to  wit,  on  the  SGth  day  of  April,  in  the  year 
of  our  Lord  1827,  being  of  sound  mind,  memory,  and  understanding,  duly  made 
and  published  his  last  will  and  testament,  in  writing,  etc. ,  which  said  will  and  testament 
is  as  follows,  that  is  to  say, 

"  I  bequeath  to  my  nephew  Edward  Briscoe,  the  sum  of  £1000  .sterling  :  to  my 
"  nephew  Fetherston  Briscoe,  a  like  sum  of  £1000  sterling  :  to  Cuthbert  Fetherston, 
"  of  Ballintopher,  the  sum  [240]  of  £200sterling,  with  remainder  to  his  eldest  daughter, 
"  in  case  he  shall  not  survive  to  receive  same  ;  I  give,  devise,  and  bequeath  to  my 
"  much  respected  kinsman  William  Fetherston,  son  of  Cuthbert  Fetherston,  of  Moss- 
"  town,  and  to  his  heirs  male  according  to  their  seniority  in  age,  on  their  respectively 
"  attaining  the  age  of  twenty-one  years,  all  my  estates  real  and  personal  in  lands, 
"  houses,  and  tenements  not  hereinbefore  disposed  of,  the  elder  son  surviving  of  the 
"  said  William  Fetherston,  and  the  heirs  male  of  his  body  lawfully  begotten  always 
"  to  be  preferred  to  the  second  or  younger  son  ;  and  in  case  of  the  failure  of  issue 
"  male  in  the  said  William  surviving  him,  or  their  dying  unmarried  and  without 
"  lawful  i.ssue  male  attaining  the  age  of  twenty-one  years,  then  to  Theobald  Fetherston, 
"  brother  of  the  said  William,  and  his  heirs  male  lawfully  begotten,  on  attaining 
"  the  age  of  twenty-one  years,  the  elder  to  be  preferred  to  the  younger  ;  and  in 
"  case  of  the  death  or  failure  of  the  issue  male  of  the  said  Theobald  lawfully  begotten, 
"  and  their  not  attaining  the  age  of  twenty-one  years,  then  to  my  right  heirs  for  ever  : 
"  and  I  do  hereby  empower  the  said  Theobald  Fetherston,  when  in  possession,  to 
"  charge  and  encumber  said  estates  and  properties,  as  a  provision  for  a  younger 
"  child  or  children  by  him  lawfully  begotten,  with  any  sum  not  exceeding  £3000 
"  sterling,  in  such  proportions  as  he  shall  by  deed  or  will  direct  ;  and  for  want  of  such 
"  direction,  or  in  the  event  of  any  of  the  sons  of  the  said  Theobald  Fetherston  inheriting 
"  the  said  estates  or  properties,  then  said  sum  of  £3000  to  be  equally  divided  between 
"  said  younger  children,  be  they  son  or  sons,  daughter  or  [241]  daughters  ;  and  if 
"  but  one  younger  child,  then  the  entire  of  said  sum  of  £3000  to  such  only  child,"  etc. 

On  the  9th  of  June,  1829,  the  testator  John  Fetherston  H.,  being  so  seised  and 
possessed  as  aforesaid,  made  and  published  a  codicil  in  writing  to  his  will,  which  codicil 
bore  date  on  the  day  and  year  last  aforesaid,  and  was  signed  by  him,  the  testator, 
in  the  presence  of  two  credible  witnesses  only,  whosubscribedtheir  names  as  witnesses 
thereof  in  the  presence  of  the  said  testator  John  Fetherston  H.,  which  said  codicil 
is  as  follows  : — 

"  Grangemore,  9th  of  June,  1829,  1  do  hereby  revoke  my  former  will  with  respect 
"  to  the  houses  and  lands  of  Grangemore  ;  all  these  and  the  furniture  belonging  to 
"  them  I  now  will  to  my  nephew  Edward  Briscoe,  in  addition  to  what  he  is  entitled 
"  to  by  my  last  will.  John  Fetherston  H.  (Seal.)  Witness,  James  Montgomery, 
"  James  Adams  ;  "  as  it  doth  by  the  said  codicil  produced  in  evidence  to  the  jurors 
aforesaid  appear. 

The  testator  John  Fetherston  H.  died  on  the  22d  of  June,  1829,  seised  of  the  said 
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towns  and  lands  of  Churclitown  and  Dondaniol,  with  their  several  sub-denominations 
and  appurtenances,  and  of  the  said  lands  of  Pricstown,  otherwise  Pritchet"s  Park, 
without  further  altering  or  revoking  his  will,  and  without  altering  or  revoking  his 
codicil  to  his  will,  and  leaving  Cuthhert  Fetherston  11.,  the  eldest  sou  of  the  devisee 
William  Fetherston,  him  surviving,  and  also  leaving  the  Defendant  Theobalil  Fether- 
ston H.,  the  devisee  in  the  will  named,  to  whom  a  ri>mainder  in  the  lauds  was  thereby 
limited,  him  surviving. 

The  special  verdict  was  afterwards  aigued  before  [242]  the  .Judges  of  the  Court 
of  King's  Bench  in  Ireland,  and  on  the  Dth  of  February,  1M;31,  the  Court  gave  judg- 
ment unanimously  in  favour  of  the  Defendant,  and  judgment  was  accordingly  made 
up  on  the  postea  of  the  special  verdict  in  favour  of  the  Defendant. 

The  Plaintiff" afterwaids  brought  a  writ  of  error  on  this  judgment  in  the  Exchequer 
Chamber  in  Ireland,  and  the  case  was  argued  at  great  length  in  the  Exchecpier  Chamber 
before  the  twelve  Judges  of  Ireland  ;  and  on  the  13th  of  June,  1832,  the  Court  of 
Exchequer  Chamber  gave  an  unanimous  judgment  in  favour  of  the  Defendant,  and 
thereby  affirmed  the  judgment  of  the  Court  of  King's  Bench. 

F^rom  these  decisions  the  Plaintiff'  a])pealed  to  the  House  of  Lords. 

For  the  Appellant,  Sir  John  Campbell  and  Mr.  Jeuimett. 

The  question  in  this  case  is,  whether  the  estate  limited  bythewill  of  John  Fetherston 
to  William  Fetherston  and  his  heirs  male,  falls  within  the  rule  of  law  in  Shelley's 
case  [1  Co.  ()7  b].  Or  whether  there  is  an  intention  apparent  upon  the  will  that 
William  should  take  an  estate  for  life,  only  remainder  to  the  first  and  other  sons  of 
William  successively  as  purchasers  in  tail.  If  the  first  part  of  the  will  only  be  re- 
ferred to,  it  might  appear  that  William  took  an  estate  tail.  That  is  clear,  if  the  word 
"  heirs  "  be  used  in  the  strict  technical  sense  as  a  word  of  limitation  and  not  of  j)ur- 
chase.  It  is  not  like  the  word  "  sons,"  which  is  a  word  of  purchase  ;  it  is  not  like  the 
word  "  issue,"  which  is  of  a  flexible  nature,  and  with  regard  to  which  there  is  no  pre- 
sumption one  way  or  another.  The  presumption  [243]  is  that  the  word  "  heirs  " 
is  used  as  a  word  of  limitation  and  not  of  purchase,  but  in  construing  a  will,  courts 
of  ju.stice  always  look  to  the  sense  in  which  the  word  is  used  by  the  testator.  If  he 
puts  a  meaning  on  it  which  is  equivalent  to  "  son,"  then  it  is  to  be  construed  as  a  word 
of  purchase  and  not  as  a  word  of  limitation.  Your  lordships  will  endeavour  to  collect 
from  the  whole  context  of  the  will  in  what  sense  it  was  used  by  the  testator.  The 
first  clause  of  the  will  "  I  give  to  William  and  bis  heiis  nuile,  according  to  seniority, 
etc.;  "  if  it  had  stood  alone,  would  clearly  have  vested  an  estate  tail  in  William,  because 
there  would  be  nothing  to  make  it  an  exception  to  the  rule  in  Shelley's  case  [1  Co. 
(J7  h].  But  the  son  is  persona  desujnata  ;  and  there  are  words  of  limitation  added 
to  the  limitation  in  favour  of  the  son,  which  shew  that  the  son  is  made  the  stirps 
from  which  those  who  are  to  take  under  the  estate  tail  were  to  be  derived.  He  devises 
the  estate  tail  to  the  elder  son  "  surviving  " — a  very  important  word  in  the  singular 
number  ;  and  at  this  time  William  had  a  son,  Cuthhert,  whose  existence  must  have 
been  well  known  to  the  testator.  The  devise  is  to  "  the  elder  son  surviving  of  the  said 
"  William  Fetherston,  and  the  heirs  male  of  his  body  lawfully  begotten  " — words  of 
limitation  being  super-added  in  the  devise  to  the  son.  Can  there  be  any  reasonable 
doubt,  unless  there  be  some  rigid  rule  of  law  preventing  the  intention  of  the  testator 
being  carried  into  effect,  that  although  there  is  not  an  estate  for  life  expressly  limited 
to  William  the  first  taker,  the  intention  of  the  testator  was  that  William  should  take 
no  larger  interest  than  an  estate  for  life  without  any  power  of  alien-[244]-ating  the 
property,  and  that  after  his  death  his  eldest  surviving  son  should  take  an  estate  by 
purchase. 

The  testator  has  here  put  a  meaning  upon  the  word  "  heirs  ;  "  he  has  shewn  that 
he  used  that  word  in  an  improper,  untechnical  sense,  and  that  he  has  used  it  for  "  son." 
He  has  told  us  his  meaning  was  the  same  as  if  he  had  in  words  given  the  lands  to 
William,  son  of  Cuthhert  Fetherston,  for  life,  and  to  his  sons,  the  elder  son  surviving, 
and  the  heirs  male  of  his  body,  to  be  preferred.  The  limitation  is  to  the  son  who 
shall  survive,  so  that  it  might  be  contended  that  this  estate  tail  would  not  be  vested 
until  the  death  of  William,  that  it  is  in  effect  a  contingent  remainder. 

These  words  are  different  from  any  words  to  be  found  in  a  will,  where  it  has  been 
decided  that  the  first  devisee  took  an  estate  tail ;  and  they  are  essentially  different 
from  the  words  giving  the  remainder  over  to  Theobald,  which  are  "  in  case  of  failure 
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"  of  issue  male  in  the  said  William  surviving  him,  or  their  dying  unmarried,  and  without 
"  lawful  issue  male,  attaining  the  age  of  twenty-one  years,  then  to  Theobald  Fetherston, 
brother  of  the  said  William,  and  his  heirs  male  lawfully  begotten,  on  attaining 
"  the  age  of  twenty-one  years."  There  are  no  sueh  words  here  as  "  the  elder  son 
"  surviving  Theobald/'  Admitting  that  Theobald  took  an  estate  tail,  there  are  no 
words  following  that  would  rebut  the  rule  of  hiw  that  an  estate  being  given  to  him 
and  his  heirs  male,  it  woidd  be  an  estate  tail  executed  in  him.  The  words  in  the  gift 
to  William  "  on  their  respectively  attaining  the  age  of  twenty-one  years,"  also  indicate 
that  the  testator  used  "  heirs  "  as  a.  word  eq>iivalent  to  "  sons,"  and  if  you  are  satisfied 
that  the  word  is  so  used,  you  will  con-[245]-strue  the  word  in  the  same  sense  which 
the  testator  has  put  ujion  it. 

Here  is  a  particular  intent  tliat  William  shoidd  take  an  estate  for  life  only,  and 
that  the  first  and  other  sons  should  take  successively  in  tail  male  by  purchase.  Nor 
is  there  any  general  intent  which  requires  a  different  construction  to  be  put  upon 
the  words.  It  has  been  suggested  that  the  general  intent  might  have  been  defeated, 
supposing  William's  son  had  had  a  son,  and  that  son  could  not  take  by  purchase. 
That  is  a  difficulty,  but  it  is  a  remote  possibility,  and  ought  to  be  contrasted  with 
the  very  near  probability  of  William  dying  in  the  lifetime  of  the  testator  ;  because 
in  such  event,  if  it  was  an  estate  tail  in  William,  all  the  issue  of  William  are  defeated  : 
they  take  nothing.  It  will  much  more  effectually  further  the  intentions  of  the 
testator,  and  make  that  disposition  of  his  property  which  he  intended,  by  construing 
it  to  be  an  estate  for  life  in  William  with  successive  estates  tail  by  purchase  to  his  first 
and  other  sons. 

There  are  cases,  in  which  words  not  more  powerful  tlian  those  which  occur  in 
this  will,  have  been  held  abundantly  sufficient  to  shew  that  the  word  "  heirs  "  has 
been  used  as  sons,  so  as  to  prevent  the  rule  in  Shelley's  case  [1  Co.  67  b]  taking 
effect. 

In  Archer's  case  *  the  limitation  was  to  A.  for  life,  and  afterwards  to  the  next 
heir  male,  and  to  the  next  heirs  of  tlie  body  of  such  heir  male.  It  was  held  to  be  only 
an  estate  for  life  in  A.,  remainder  to  the  heir  by  purchase,  because  the  heir  was  shewn 
to  be  persona  designata,  as  "  eldest  surviving  son  "  is  in  this  case. 

Lisle  V.  Gray,t  which  turned  upon  the  construe-[246]-tion  of  a  deed  was  a  case 
of  ejectment  for  lands  in  Northumberland,  and  on  a  special  verdict,  the  case  was 
this  : — "  One  seised  of  the  lands  in  question  covenanted  to  stand  seised  to  the  use 
of  himself  for  life  ;  the  remainder  to  Edward  his  first  son  for  life  ;  the  remainder 
to  the  first  son  of  Edward  in  tail  male  ;  the  remainder  to  the  second,  third,  and  fourth 
sons  of  Edward  in  tail  male."  Then  follow  these  words — "  And  so  to  every  of  the 
"  heirs  male  of  the  body  of  Edward  respectively  and  successively,  and  to  the  heirs 
"  males  of  their  bodies,  according  to  their  seniority  of  birth,  the  remainder  to  the 
"  lessor  of  the  plaintiff  for  life,  the  remainder  to  his  first  son  in  tail  male,  and  to  his 
"  second,  third,  and  fourth  son  in  tail  male,  and  so  to  all  and  every  other,  the  heirs 
"  male  of  the  body  of  the  lessor  of  the  plaintiff"  sevei-ally  and  respectively,  according 
"  to  their  seniority  of  birth."  The  covenantor  died  ;  Edward  suft'ered  a  common 
recovery  and  died  without  issue  male  ;  and  the  question  was  whether  he  coidd  bar 
the  remainders  by  a  recovery,  whether  he  took  an  estate  tail  in  default  of  the  issue 
of  the  four  sons,  or  whether  he  was  only  tenant  for  life  ;  and  it  was  held  that  these 
words,  "  and  so  to  all  and  every  other  the  heirs  male  of  the  body  of  Edward  "  should 
be  taken  as  if  it  were  to  all  and  every  the  sons  of  Edward  (the  same  question  as  arises 
here).  It  was  argued  for  the  lessor,  that  Edward  took  only  an  estate  for  life,  and 
that  the  heirs  male  were  to  take  by  purchase.  On  the  other  hand  it  was  argued 
that  the  words  of  the  limitation  shewed  that  tlie  ancestor  took  an  estate  of  freehold 
with  a  limitation  afterwards  to  his  heirs  or  the  heirs  male  of  his  body,  [247]  which 
vested  an  estate  of  inheritance  in  the  first  taker,  for  which  Shelley's  case  [1  Co.  87  U] 
was  cited.  The  court  decided  that  Edward  took  "  only  an  estate  for  life  by  the  manifest 
"  intent  of  the  conveyance,  which  ought  to  be  pursued  where  by  any  means  it  can." 
In  eft'ect  the  judgment  was,  that  the  covenantor  used  the  word  "  heirs  "  for  "  sons," 
and,  consequently,  that  Edward  took  only  an  estate  for  life,  and  that  the  sons  took 
an  estate  tail  by  purchase. 

*  I  Bep.  C.3.  t  2  Levinz,  223. 

1284 


JACK  V.  FETHERSTON  [1835]  IX  BLIGH  N.  S, 

Here  he  first  uses  the  word  lioir  and  then  son.  \\\\\\v  tlicrc  lii'  first  uses  son  and 
then  heir  male.* 

In  Lawe  v.  Davies,t  "  Daniel  Jevaii  devised  part  of  liis  lands  to  his  wife  Dame 
"  Anne  Jevau  for  and  during  her  natural  life,  and  from  and  after  her  decease  tiu-n 
"  to  his  son  Benjamin  Jevau  and  his  heirs  lawfully  to  he  hegotten."  (Here  tlie  word 
"  heirs  "  is  used  first,  and  if  I  stop  here  it  is  an  estate  tail  ;)  hut  then  is  added,  "  that 
'■  is  to  say,  to  his  first,  second,  third,  and  every  son  and  sons  successively,  lawfully 
"  to  be  hegotten  of  tlie  body  of  said  Benjamin,  and  the  lieirs  of  the  body  of  such  first, 
"  second,  third  and  every  other  son  and  sons  successively,  lawfully  issuing  as  they 
"  sliall  be  in  seniority  of  age  and  priority  of  birth,  the  eldest  always  and  tlie  heir  of 
"  his  body  to  be  preferred  before  the  youngest  and  the  heirs  of  his  body,  and  in  default 
"  of  such,  etc."  In  one  case  it  is  to  William  and  to  his  heirs,  the  elder  son  surviving, 
"[248]  and  the  heirs  male  of  his  body  lawfully  begotten  always  to  be  preferred  to  the 
"  second  or  younger  son,"  shewing  in  the  one  case  and  in  the  other  that  "  son  "  and 
"  heirs,"  are  used  synonymously. 

In  Lawe  r.  Davies  [2  Ld.  Rayni.  luGl]  "  it  was  insisted  on,"  that  "  an  express  estate 
"  tail  being  given  to  Benjamin  by  the  first  words  and  no  express  estate  for  life,"  the 
"  videlicet  that  comes  after  and  the  subsequent  words  in  the  other  devises,  cannot 
"  turn  that  into  an  estate  for  life  in  Benjamin  with  intails  to  his  sons  successively, 
"  for  what  follows  the  videlicet  and  tlie  other  devises  to  the  sons  is  contrary  to  the 
"  express  devise  to  Benjamin,  sed  non  allocatur ;  for  per  curiam  the  whole  will  must 
"  be  took  together,  and  one  part  explained  by  the  other  ;  and  the  intent  was  most 
"  manifest,  that  the  devisor  in  all  the  devises  of  the  lands  in  question  designed  to  give 
"  Benjamin  only  an  estate  for  life  and  not  in  tail,  and  the  videlicet,  and  the  other 
"  clauses,  were  not  contrary  but  explanatory  of  what  heirs  of  the  body  of  Benjamin 
"  the  devisor  meant.  And  judgment  was  given  for  the  Plaintift'  November  18th, 
1720,  by  the  unanimous  opinion  of  all  the  Judges."  And  there  was  no  writ  of  error 
brought.  The  reasoning  of  the  court  in  that  case  applies  strongly  to  the  present. 
Every  argument  in  that  case  might  be  used  against  the  construction  for  which  the 
Respondents  contend  in  this  case,  and  among  others,  against  that  argument  of  the 
elder  son  dying  leaving  a  son  ;  to  provide  for  which  event,  it  might  be  said  that  if 
the  intent  of  the  testator  were  to  be  carried  into  effect,  it  would  be  necessary  to  find 
an  estate  tail  in  the  first  taker,  and  thereby  to  defeat  the  general  intent.  But  the 
argument  failed  in  that  [249]  case  as  it  would  in  this  ;  since  the  Court  is  merely  to 
consider  how  the  words  are  intended  to  be  used,  and  to  carry  the  intent  into  effect. 

Doe  r.  Laming  |  was  a  case  of  a  devise  of  gavelkind  lands  in  these  words,  to  A. 
and  "  the  heirs  of  his  body  lawfully  to  be  hegotten  :  "  then  there  follow  these  words, 
shewing  that  the  testator  did  not  use  heirs  in  the  proper  technical  sense,  "  as  well 
"  females  as  males,  and  to  their  heirs  and  assigns  for  ever,  to  be  divided  equally,  share 
"  and  share  alike."  Gavelkind  lands  would  not  descend  to  the  females  :  this  breaks 
the  descent,  and  shewed  that  the  preceding  words  could  not  be  used  in  the  strict  tech- 
nical sense ;  and  therefore  it  was  held  that  the  words  "  heirs  of  the  body  "  did  not 
operate  as  words  of  limitation,  or  create  an  estate  tail  in  A.  This  is  another  exception 
to  the  technical  construction  of  the  word  "  heirs,"  etc.,  arising  from  the  context. 

Again,  in  Goodtitle  ?'.  Herring  S  this  doctrine  is  fully  recognised.  There  was  "  a 
"  devise  to  A.  for  her  natural  life,  without  impeachment  of  waste  :  remainder  to  trustees 
"  to  preserve  contingent  remainders,  remainder  to  the  heirs  male  of  the  body  of  A. 
"  to  be  begotten  severally  successively,  and  in  remainder  one  after  another  accoi'ding 
"  to  seniority."  Here  are  words  which  would  give  a  technical  estate  tail— but  then 
follow  these  words,  "  the  elder  of  such  sons  and  the  heirs  male  of  his  body  being  always 
"  preferred  before  the  younger  of  such  sons,  and  the  heirs  male  of  their  bodies,  and  in 

*  This  case,  as  reported  liy  Levinz,  concludes  thus  :  "  And  so  they  gave  judgment 
'■  for  the  Plaintiff  ;  upon  which  a  writ  of  error  was  brought,  and  upon  the  first  argu- 
"  ment  the  Court  of  Exchequer  Chamber  inclined  to  affirm  the  judgment,  but  be- 
"  fore  it  was  affirmed  or  reversed,  the  suit  aiiated,  per  mortem,  and  afterward  a  new 
"  ejectment  was  brought,  sed  quid  inde  venit,  nesclo.'"  But  it  appears  (.see  1  P.  W. 
DO.)  that  the  judgment  was  affirmed. 

t  2d  Lord  Raymond,  1561. 

t  3  T.  R.  13.5.  note  ;  2  Burrow,  llOU.  S  1  East.  204. 
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"  default  of  such  isstie.  to  the  daughter  and  [250]  daughters  of  tlie  body  of  A.  as  tenants 
"  in  common  in  tail,"  remainder  over.  Here  it  was  held  that  A.  took  only  an  estate 
for  life,  and  that  the  words"  heirs  male  of  her  body  "were  explained  by  the  subsequent 
words  to  mean  first  and  other  sons. 

Lord  Kenyon  in  construing  this  will,  lays  down  the  rule  of  law  peculiarly  apjilicable 
to  this  case  :  he  says.  "  I  have  not  the  smallest  doubt  upon  this  case.  The  intention 
"  is  most  obvious  to  give  the  first  takei-  only  an  estate  for  life  ;  but  if  that  intention 
"  could  not  be  carried  into  eft'ect  without  shakinga  positive  rule  of  law.  I  should  certainly 
bow  to  the  decisions."  The  case  of  Colson  r.  Colson  ['2  Atk.  24fi]  went  on  that  ground, 
and  so  afterwards  did  Perryn  r.  Blake  [1  W.  Black.  G7'2]  in  the  Exchequer  Chamber, 
where  the  Judges  thought  that  after  the  rule  of  law  in  Shelley's  case  [1  Co.  87  b]  had 
governed  so  many  subsequent  decisions,  however  imperfect  in  itself,  as  a  r\de  for  con- 
struing the  intention  of  the  testator,  it  was  necessary  to  abide  by  it.  That  rule,  how- 
ever, is  only  estabHshed  to  the  extent  in  which  it  is  to  be  found  in  Shelley's  case,  to 
this  effect,  that  if  an  estate  of  freehold  be  given  to  a  man,  and  either  mediately  or 
immediately  in  any  part  of  the  same  instrument,  an  estate  is  limited  to  the  heirs  of  his 
body,  the  latter  limitation  will  unite  with  the  former,  and  give  him  an  estate  tail,  but 
it  never  has  been  decided  that  those  words  might  not  be  otherwise  explained  in  the 
will  by  tJie  testator  himself.  They  were  so  explained  in  Lawe  r.  Davies  [2  Ld.  Raym. 
15G1].  There  the  question  was  whether  the  words  "  heirs  lawfully  to  be  begotten  " 
could  not  be  explained  by  the  subsequent  words  to  mean  heirs  of  a  certain  descrip- 
tion ;  in  other  words,  whether  the  testator  could  not  say  "  by  heirs  lawfully  to  be  [251] 
"  begotten,  I  mean  the  first  and  other  sons  successively,"  etc.  of  the  first  taker.  Of 
this  there  could  be  no  doubt.  In  former  times,  indeed,  greater  strictness  was  attributed 
to  the  meaning  of  the  words  "  heirs  of  the  body.''  The  estate  which  was  the  subject 
of  dispute  in  the  case  of  Lawe  r.  Davies  came  afterwards  to  a  gentleman  who  was 
not  perfectly  satisfied  with  the  decision,  and  would  have  it  canvassed  again.  His 
doubts  were  founded  upon  an  old  opinion  which  he  had  discovered  of  Lord  Holt's, 
that  the  words  "  heirs  of  the  body  "  were  so  positively  to  give  an  estate  tail  to  the  first 
taker,  that  they  could  not  be  gotten  rid  of  by  subsequent  words.  That  opinion  I 
have  seen,  but  it  was  certainly  too  straight-laced  a  construction  ;  and  nobody  has 
ever  since  doubted  but  that  the  case  of  Lawe  i\  Davies  was  rightly  decided.  That 
case,  however,  if  it  wanted  confirmation  has  been  fortified  by  the  subsequent  decision 
in  Doe  v.  Laming  [2  Burr.  1100]  (of  which  his  Lordship  read  a  note  of  Mr.  Fulmer's, 
taken,  as  he  said,  more  accurately  than  that  by  Sir  James  Burrow).  "  The  Court 
'■  there  clearly  thought  that  the  subsequent  words  '  as  well  females  as  males  '  shewed 
"  that  the  testator  meant  the  words  '  heirs  of  the  body,'  etc.  to  be  words  of  description 
"  of  the  persons  whom  he  intended  should  take,  and  not  words  of  limitation.  1  well 
"  remember  the  case  of  Jones  r.  Morgan  [1  Bro.  C.  C.  20(i].  There  were  no  words  of 
"  limitation  superadded  to  the  devise  to  the  heirs  male,  which  has  always  been 
"  holden  to  be  of  great  weight  in  cases  of  this  sort. 

■'  It  is  unnecessary  to  go  through  all  the  other  cases.  Bagshaw  r.  Spencer  [1  Ves. 
"  142]  establishes  the  same  principle.  Lisle  r.  Gray  [2  Lev.  223]  is  stronger  still, 
"  because  [252]  it  was  a  construction  on  a  deed.  All  conspire  to  shew  that  Margaret 
"  Davis  took  only  an  estate  for  life,  and  not  in  tail." 

There  is  an  Irish  authority,  where  the  words  are  not  "  heirs  "  or  "  heirs  of  body,' 
but "  issue  ;  "  but  the  reasoning  upon  that  case  is  very  material  :  it  is  the  case  of  Mande- 
ville  V.  Lackey,*  decided  before  the  Irish  House  of  Lords.  There  was  a  special  verdict 
finding  these  facts  : — 

''  James  Butler  being  seised  in  fee  of  one  undivided  third  part  of  the  premises, 
"  mentioned  in  the  declaration,  on  the  3d  of  November.  1781,  duly  made  his  last  will. 
"  by  which  inter  alia  he  devised  all  his  worldly  substance,  of  what  kind  and  nature 
soever,  etc.,  whether  real  or  personal,  as  follows  : — I  give,  leave,  and  bequeath  unto 
"  my  nephew,  Eduiond  Mandeville,  of  Callan,  in  the  county  of  Kilkenny,  gentleman. 
"  during  his  life  only,  subject,  etc..  and  after  the  determination  of  that  estate,  to  the 
"  said  Edmond  Mandeville's  lawful  issue  male,  and  the  lawful  issue  male  of  such  heirs." 
(He  first  uses  the  vi'ords  issue  and  then  heirs  ;  and  there  can  be  no  doubt  that  that 
would  be  quite  enough  to  create  an  estate  tail  in  Edmond,)  "  the  eldest  always  of  such 

*  3  Eidgewav's  Cases,  p.  352. 
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"  sons  of  the  said  Edmond  Maiideville  to  be  always  ])referred  before  the  j-oungcst, 
"  according  to  their  seniority  in  age  and  priority  of  birth  ;  and  for  want  of  such  lawful 
"  issue  in  the  said  Edmond  Mandeville,  to  the  Right  Honourable  Lord  Garrick,  and 
"  his  issue  male,  subject  to  certain  charges  therein  mentioned,  with  a  remainder, 
"  from  and  after  the  determination  of  the  said  estates,  to  the  use  of  the  Right  Honour- 
"  able  [253]  John  Scott,  Esquire  ;  and  after  his  decease  to  the  use  of  his  lawful 
"  issue  male,  the  eldest  always  taking  place  of  the  youngest,"  etc. 

James  Butler,  the  testator,  died  on  the  20th  of  November,  1781.  unmarried,  and 
without  issue,  when  Edmond  Mandeville  entered  into  and  became  seised  of  one  un- 
divided third  part  of  the  said  towns,  lands,  and  premises;  and  being  so  seised,  in  Hilary 
term,  1  788,  28  G.  3.,  levied  a  fine,  and  suffered  a  recovery  of  the  said  premises.  On 
the  7th  of  May,  1790,  Edmond  Mandeville  died,  leaving  no  issue  born,  but  leaving 
the  Defendant,  his  wife,  enceinte  of  a  daughter,  who  was  afterwards  born  ;  to  wit, 
Mary  Frances,  who  was  then  living,  and  was  the  heiress-at-law  of  Edmond  Mandeville. 
On  the  28th  of  November,  1790,  the  Earl  of  Carrick  entered  a  clain\  upon  the  fine  ; 
and  on  the  28th  of  December  following,  he  made  an  effectual  entry  upon  the  premises, 
in  the  declaration,  to  avoid  the  operation  of  the  fine.  The  special  verdict  then  found 
lease,  entry,  and  ouster,  and  concluded  in  the  usual  form.  The  question  to  be  deter- 
mined in  that  case  was  whether  Edmond  Mandeville  took  an  estate  for  life  or  in  tail 
under  the  will  of  James  Butler  :  and  the  words  were  the  same  as  in  this  case,  "  and 
"  for  want  of  such  lawful  issue, "  etc. ,  with  a  limitation  over.  The  question  was  argued, 
that  the  word  "  issue  ''  in  a  will  has  the  same  import  and  eifect  with  the  words  "  heirs 
"  of  the  body,"  and  is  more  properly  a  word  of  limitation  than  of  purchase  :  it  is  a 
plural  word,  and  as  comprehensive  as  the  words  "  heirs  of  the  body,"  which  have 
always  been  admitted  to  be  words  of  limitation  :  but  it  was  decided  unani-[254] 
mously  in  the  Court  of  King's  Bench,  that  Edmond  took  only  an  estate  for  life,  not 
an  estate  tail  to  his  first  and  other  sons  by  purchase. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  and  Lord  Chief  Baron  Yelverton 
delivered  the  opinion  of  the  .Judges  in  favour  of  the  judgment  below.  Lord  Chan- 
cellor Clare  said,  "The  judgment  in  this  case  does  not  in  any  measure  shake  theauthority 
of  any  one  of  the  cases  which  have  been  cited  at  the  bar.  The  general  rule  is  clearly 
settled,  thiit  where  an  estate  is  given  by  deed  or  by  will  to  a  man  for  his  life,  with 
remainder  to  the  heirs  of  his  body,  or  to  his  issue,  without  saving  more,  an  estate 
tail  vests  in  the  ancestor,  and  the  heirs  of  his  body  or  his  issue  will  take  it  by  limitation. 
The  rule  never  was  questicmed  that  I  know  of,  except  in  the  case  of  Perrin  r.  Blake 
[1  W.  Black.  (172] ;  and  the  judgment  of  the  Court  of  King's  Bench  in  that  case  was  re- 
versed in  the  Exchequer  Chamber.  So  far,  therefore,  as  the  case  of  Perrin  r.  Blake 
goes.  I  consider  it  to  be  an  authority  further  confirming  this  rule.  It  was  originally 
founded  in  the  principles  of  the  feudal  law,  to  prevent  conveyances  in  fraud  of  the 
tenure  ;  "  (that  is  a  very  disputed  point,  what  was  the  origin  of  the  principle  of  the 
rule  in  Shelley's  Case  [1  Co.  87  b]).  "  But  this  rule  of  interpretation  prevails  only 
where  the  limitation  is  such  as  I  have  stated,  unaccompanied  by  words  of  explanation. 
If  the  testator  will  explain  what  he  means  by  '  heirs  of  the  body  '  or  '  issue  male  ;  ' 
if  there  be  a  clear  designation  of  the  persons  whom  he  means  to  give  the  estate  to  as 
purchasers,  there  the  rule  has  always  been  relaxed,  and  the  intention  of  the  testator 
has  been  effectuated."  I  can  hardlyconceive  words  more  clearly  designating  the  person 
than  those  which  the  testator  in  this  will  uses,  when  [255]  he  says,  "  the  elder  son 
"  surviving  of  the  said  William  Fetherston,  and  the  heirs  male  of  his  body  lawfully 
"  begotten,  always  to  be  preferred  to  the  second  or  younger  son."  The  truth  is,  as 
Lord  Eldon  said  in  the  case  of  Jesson  v.  Wright  [2  Bli.  1].  by  sacrificing  the  particular 
intent  to  the  general  intent  you  defeat  both,  because  you  allow  the  first  taker  to  obtain 
a  complete  dominion  over  the  property;  he  takes  an  estate  tail,  and  by  that  the 
intention  of  the  testator  is  defeated. 

In  the  case  of  Poole  r.  Poole  [3  Bos.  &  Pul.  620]  there  are  certainly  words  which 
look  very  much  like  those  in  the  will  of  .John  Fether.ston,  but  it  was  not  upon  those 
words  that  the  Court  of  Common  Pleas  gave  their  opinion,  but  upon  what  in  the  civil 
law  is  denominated  the  specialty  of  the  case.  There  were  limitations  pretty  much 
resembling  those  contained  in  this  will,  but  Lord  Alvanley  cautiously  abstains  from 
giving  an  opinion  what  the  decision  would  be  if  the  words  on  which  th.->  Respondent 
rehes  were  used  in  that  case.     In  Poole  v.  Poole  the  testator  devised  all  his  real  estates 
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to  the  use  of  trustees  (it  was  equitable  estate,  but  the  Court  of  Common  Pleas  did 
that  which  Mr.  Justice  Bayley  has  refused  to  do  ;  namely,  put  a  construction  upon 
tlie  words  as  if  legal  estates  were  taken,)  and  their  heirs,  that  they  should  receive 
the  rents  and  profits  of  his  estate  for  the  use  and  benefit  of  his  first  son  by  Lucy  his 
wife  begotten,  or  to  be  begotten,  during  his  life,  and  also  upon  trust  to  preserve  the 
contingent  remainders  from  being  defeated  or  destroyed,  and  after  his  decease  in 
trust  for  the  several  heirs  male  of  such  first  son  lawfully  issuing  so  as  the  elder  of 
such  sons  and  the  heirs  male  of  his  body,  [256]  should  always  be  preferred  and  taken 
before  the  younger,  and  the  heirs  male  of  his  body,  and  for  want  of  such  issue  in  trust, 
for  his  second,  etc.  The  testator  then  charged  the  estates  with  certain  provisions 
and  devised  tliem,  "  to  his  nephew  Thomas  Poole  then  residing  in  the  East  Indies, 
"  for  life ;  then  to  trustees  to  preserve  contingent  remainders  ;  then  to  his  nephew 
"  Anderton  Poole  for  life ;  then  to  trustees  to  preserve  contingent  remainders  ;  and 
"  after  the  death  of  Anderton  Poole,  to  the  first  and  every  other  son  and  sons  of  the 
"  body  of  Anderton  Poole,  lawfully  to  be  begotten  successively  as  they  shall  be  in 
"  priority  of  birth,  and  seniority  of  age,  and  the  several  heirs  of  their  resisective  bodies 
"  lawfully  issuing  so  as  the  elder  of  such  son,  and  the  heirs  of  his  body  shall  always  be 
"  preferred  and  take  before  the  younger  of  the  same  sons  and  the  heirs  of  his  and  their 
"  bodies." 

The  question  was,  whether  the  eldest  son  of  the  testator  took  an  estate  for  life 
or  in  tail ;  or  in  other  words  whether  the  testator  had  not  explained  himself  by  the 
words,  "  heirs  male  of  the  body  "  in  that  devise,  to  say  "  sons,"  by  declaring  "  that 
"  the  elder  of  such  sons  and  the  heirs  of  his  body  should  always  be  preferred  and  taken 
"  before  the  younger."  If  the  will  had  stopped  there,  the  case  might  have  been  in 
point ;  but  even  if  it  had  been  upon  those  words  Lord  Alvanley  had  given  his  judg- 
ment, I  would  still  have  distinguished  that  case  from  the  present,  for  here  we  have 
"  the  elder  son  surviving  of  the  said  William  Fetherston."  There  are  no  such  woi'ds 
in  Poole  v.  Poole.  The  words  in  John  Fetherston's  will  are  much  more  powerful 
to  designate  the  person.  On  referring  [257]  to  Poole  v.  Poole  you  will  find  that  it 
is  not  on  words  such  as  are  to  be  found  in  this  will  that  the  opinion  of  Lord  Alvanley 
proceeded  ;  and  he  cautiously  abstained  from  giving  any  opinion  what  ought  to 
be  the  just  construction  of  those  words.  He  says,*  "  The  difficulty  arises  upon  the 
"  use  of  the  words  in  the  first  limitation  '  so  as  the  elder  of  such  sons  and  the  heirs 
male  of  his  body  shall  always  be  preferred,'  etc.  only  one  son  having  been  previously 
"  mentioned.  It  is  contended  that,  according  to  the  rule  which  has  prevailed  in  cases 
"  f)f  this  kind,  it  must  be  holden  that  the  testator  meant  to  restrain  the  general  sense 
"  of  the  words  '  heirs  male,'  and  not  employ  them  as  words  of  limitation."  I  will 
not  give  any  opinion  whether,  if  this  clause  had  stood  alone  unexplained  by  other 
parts  of  the  will,  such  might  not  have  been  the  proper  construction.  On  that  point 
the  Court  wish  to  avoid  any  determination.  Indeed  if  this  had  been  a  single  limita- 
tion to  a  stranger,  the  construction  would  have  depended  much  upon  the  liberality 
with  which  the  judges  might  be  disposed  to  consider  it.  But  it  appears  to  me  that 
in  construing  limitations  of  this  sort  the  courts  have  never  deviated  from  the  general 
rule,  which  gives  an  estate  tail  to  the  first  taker,  where  the  devise  to  him  is  followed 
by  a  limitation  to  the  heirs  of  his  body,  except  where  the  intent  of  the  testator  has 
appeared  so  plainly  to  the  contrary,  that  no  one  could  misunderstand  it.  In  this 
case,  however,  when  the  limitation  upon  which  the  difficulty  arises  is  connected  with 
the  other  limitations  in  which  he  has  used  the  same  words,  [258]  clearly  without 
intending  that  the  heirs  of  the  body  should  take  by  purchase,  it  would  be  strange 
to  suppose  he  intended  the  heirs  in  this  limitation  to  take  as  purchasers.  He  after- 
wards most  cautiously  says,  "  I  desire  it  may  be  observed  that  we  rely  on  the  words 
"  used  throughout  the  will,  whether  the  testator  was  giving  to  his  sons,  his  daughters, 
"  or  his  nephews,  and  it  will  then  be  seen  whether,  consistently  with  the  cases,  we 
"  could  put  that  construction  upon  the  words  in  the  first  limitation,  which  the  De- 
"  fendant  contends  for."  Now  if  that  limitation  had  stood  by  itself,  there  is  every 
reason  to  believe  that  Lord  Alvanley  and  the  Court  of  Common  Pleas  would  have 
found  that  these  words,  "  so  as  the  elder  of  such  sons  and  the  heirs  male  of  liis  body 
"  shall  always  be  preferred  and  taken  before  the  younger  and  the  heirs  male  of  his 

*  [3]  Bosanquet  and  Puller's  Reports,  p.  626. 
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"  body,"  vviuilil  luive  been  sufficient  to  exjilaiii  that  whicli  ^nes  before,  and  to  sliow 
that  the  testator  by  licirs  meant  sons,  and  that  tlie  first  and  other  sons  might  taive 
successively  in  tail  male. 

In  the  case  of  Jesson  r.  Wright,*  the  question  was  ujjon  words  essentially  different 
from  those  to  be  found  in  this  will.  There  the  words  were,  "  And  from  and  after 
"  his  decease,  I  give  and  devise  all  the  said  dwelling-houses  or  tenements,  heredita- 
"  ments  and  premises,  with  their  appurtenances,  unto  the  heirs  of  the  body  of  the 
"  said  WiUiam,  son  of  my  said  sister  Anne  Wright,  lawfully  issuing  in  such  shares 
"  and  proportions  as  he,  the  said  William,  in  and  by  any  deed  or  writing,  deeds  or 
"  writings,  or  in  and  by  his  last  will  and  testament  in  writing,  to  be  by  him  duly  [259] 
"  executed  in  the  presence  of  three  or  more  credible  witnesses,  shall  give,  direct,  limit, 
"  or  appoint  the  same  ;  and  for  want  of  such  gift,  direction,  limitation,  or  appoint- 
"  ment,  then  to  the  heirs  of  the  body  of  said  William,  son  of  my  said  sister  Anne  Wright, 
"  lawfully  issuing."  That  case  turned  upon  the  effect  of  the  subsequent  words.  Stop- 
ping there  it  could  not  be  doubted  that  an  estate  tail  was  given  ;  but  then  follow 
these  words  :  "  share  and  share  alike  as  tenants  in  common,  and  if  but  one  child, 
"  the  whole  to  such  only  child;  and  for  want  of  such  issue,  I  give  and  devise,  etc., 
"  to  my  right  heirs  for  ever."  The  Court  of  King's  Bench,  following  the  decision 
of  Doe  V.  Gofl'  [11  East,  GG8],  held  those  words,  "  share  and  share  alike  as  tenants  in 
"  common,  and  if  but  one  child  the  whole  to  such  only  child,"  were  sufficient  to  shew 
the  clear  intention  of  the  testator  that  William  should  only  take  an  estate  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  by  purchase.  When  that  case  came 
to  be  argued  here,  your  Lordships  disapproved  of  that  decision,  and  overturned  the 
case  of  Doe  v.  Goff.  Lord  Eldon  concluded  by  saying,  "  It  must  now  be  considered 
"  that  Doe  v.  Goff  is  no  longer  law  ;  "  but  the  words  of  the  will  in  those  cases  do  not 
at  all  resemble  the  words  in  the  present  will. 

In  the  case  of  Jesson  r.  Wright  [2  Bli.  1]  it  was  determined  that  the  words  "  share 
"  and  share  alike  "  etc.,  were  not  sufficient  to  take  the  case  out  of  the  rule  in  Shelley's 
Case  [1  Co.  87  b] ;  but  the  general  doctrine  that  a  testator  may  shew  by  words  in 
the  will  the  sense  in  which  he  uses  the  words  "  heirs,"  or  "  heirs  male,"  or  "  heirs  of 
"  the  body,"  is  not  impugned  by  the  judgment  in  Jesson  v.  Wright ;  nor  is  it  said 
[260]  that  those  words  may  not  be  made  synonymous  with  "  son  "  or  "  sons ;  "  and 
wherever  that  is  the  case  such  a  construction  is  to  be  put  on  the  will  as  it  would  receive 
if  "  son  "  or  "  sons  "  alone  had  been  used. 

For  the  Respondent,  the  Attorney-General  and  the  Solicitor-General. 

The  question  is,  whether,  upon  the  face  of  the  will,  there  be  enough  to  enable 
your  Lordships  to  say  clearly  that  the  testator  intended  William  should  take  an  estate 
for  life,  and  that  his  first  or  other  sons  should,  after  him,  take  as  purchasers.  The 
codicil  not  being  properly  attested,  cannot  be  admitted,  as  evidence,  to  have  any  effect 
as  a  declaration,  and  if  properly  attested,  wotdd  be  immaterial. 

Many  of  the  cases  cited,  and  still  more  of  the  cases  to  be  found  in  the  books,  were 
cases  of  an  estate  given  expressly  for  life,  and  where  the  party  was  supposed  to  take 
an  estate  tail  by  a  technical  ride  of  law,  and  not  cases  where  an  express  estate  tail  was 
given,  as  here  to  William  Fetherston  and  his  heirs  male.  Where  you  find  a  testator 
gives,  in  words,  an  estate  for  life,  but  by  legal  operation  an  estate  tail,  there  you  might 
be  inclined  to  cut  down  the  estate  tail  by  implication,  the  consequence  of  the  rule  of 
law,  on  less  clear  expressions  than  you  might  require  where  it  is  manifest  the  party  gave 
an  estate  tail.  My  Lords,  I  am  quite  aware  there  are  many  cases  whei-e  Judges  have 
.said,  that  they  had  little  doubt  what  was  the  intention  of  the  testator.  l>ut  tliat  they 
did  not  find  language  sufficiently  strong  to  enable  a  court  of  law  to  carry  that  intention 
into  effect.  In  Driver  v.  Frank  [.3  M.  &  S.  '25], Lord  EUenborough,  in  a  boldness  of  deci- 
sion for  which  perhaps  there  are  not  many  examples  in  this  depnrt-[261]-meiit  of  the 
law,  said,  he  was  at  a  loss  to  conceive  how  any  person  could  find  language  in  a  will  suffi- 
ciently strong  to  lead  to  a  distinct  perception  of  the  intention  of  the  testator,  and  yet 
that  the  language  should  not' also  be  sufficiently  strong  to  carry  the  intention  into 
legal  effect.  But  that  .sort  of  difficulty  does  not  arise  here  ;  for,  in  the  state  of  things 
as  they  now  exist,  there  is  no  argument  to  bear  out  the  proposition  that  the  testator 
would  have  preferred  the  elder  brother  to  the  younger,  or  the  eldest  brother's  child 
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to  the  younger  brother's  child.  The  very  contrary  appears  upon  tlie  face  of  tlie  will  ;  for 
if  you  look  at  a  further  provision  in  the  will  with  respect  to  the  children  of  Theobald, 
it  is  manifest  that  Theobald  and  Theobald's  children  were  objects  of  greater  concern 
and  care  and  anxiety  than  the  children  of  the  elder  brother  William.  The  will  says, 
"  I  do  hereby  empow-er  the  said  Theobald  Fetherston,  when  in  possession,  to  charge 
"  and  encumber  the  said  estates  and  properties,  as  a  provision  for  a  younger  child  or 
"  children  by  him  lawfully  begotten,  wnth  any  sum  not  exceeding  £;3()00  sterling,  in 
"  such  proportions  as  he  should  by  deed  or  will  direct ;  and  for  want  of  such  direction, 
"  or  in  the  event  of  any  of  the  sons  of  said  Theobald  Fetlierston  inheriting  the  said 
"  estates  or  properties,  then,  the  said  sum  of  £3000  to  be  eqiuilly  divided  between  said 
"  younger  children,  be  they  son  or  sons,  daughter  or  daughters  ;  and  if  but  one 
"  yoiinger  child,  then  the  entire  of  said  sum  of  £3000  to  such  only  child."  Does  not 
that  sufficiently  indicate  that,  with  respect  to  Theobald  and  his  family,  the  testator 
felt  a  greater  affection  for  the  elder  bi'other,  to  whom  he  meant  to  give  an  estate  of 
inheritance '?  [262]  being  dead,  he  meant  Theobald  to  take  it.  Althotigh  the  elder 
brother  liad  two  sons,  he  thought  fit  to  take  no  notice  of  either  of  them  in  his 
will ;  but  he  notices  the  family  of  the  younger  brother,  and  made  a  provision 
for  them  to  the  extent  of  £3000.  If  it  was  intended  by  the  testator  to  give  to  the 
elder  brother  an  estate  for  life,  and  then,  by  some  language  ecjuivalent  to  a  designatio 
personce,  to  give  it,  after  his  death,  first  to  the  eldest  in  tail  male,  then  to  the  second, 
why  did  he  not  name  them  ?  The  Appellant  was  then  alive  ;  why  was  he  not  named  ? 
Why  was  not  the  second  son  named  '!  That  would  have  removed  all  difficulty. 
Neither  of  them  are  mentioned,  but  the  language  used  is  precisely  the  same  in  effect 
as  that  wdiich  is  used  in  the  devise  to  Theobald,  which,  as  the  Ajipellant  concedes,  is 
an  estate  tail,  and  not  an  estate  for  life.  Compare  the  devise  to  William  with  the 
devise  to  Theobald,  and  see  whether  there  is  no  expression  which  would  vary  the 
estate  taken,  or  the  meaning  of  the  testator,  or  produce  any  difference  with  respect 
to  the  one  or  the  other.  The  devise  to  Theobald  is  this  ;  "  And  in  case  of  the  failure 
"  of  Lssue  male  in  the  said  William  surviving  him,  or  their  dj'ing  unmarried,  and  with- 
"  out  lawful  issue,  without  attaining  the  age  of  twenty-one  years,  then  to  Theobald 
"  Fetherston,  brother  of  the  said  William,  and  his  heirs  male  lawfully  begotten,  on 
"  attaining  the  age  of  twenty-one  years,  the  elder  to  be  preferred  to  the  younger  ; 
"  and  in  case  of  the  death  or  failure  of  the  issue  male  of  the  said  Theobald,  lawfully 
"  begotten,  and  their  not  attaining  the  age  of  twenty-one  years,  then  to  my  right  heirs 
"  for- ever."  Now,  with  the  exception  of  the  word  "  surviving  '  which  [263]  is  to  be 
found  in  the  former  devise  to  William,  the  two  limitations  are  precisely  the  same,  and 
the  word  "  surviving  "  is  what  the  law  would  import  into  the  limitation  to  Theobald. 
Tlie  elder  "  surviving "  of  course  is  to  be  preferred  to  the  yoimger,  for  if  the  elder  were 
dead  he  could  not  be  preferred  to  the  younger.  The  word  "  surviving  "  tlierefore  in 
the  one  case  wotdd  have  no  operation,  nor  the  leaving  it  out  in  the  other  case  ;  and 
comparing  the  two  devises  together,  word  by  word,  effect  by  effect,  it  is  impossible 
to  give  to  Theobald  an  estate  tail  without  also  giving  the  same  estate  to  William  ;  and 
if  there  are  words  which  will  give  an  estate  tail,  that  estate  can  only  be  cut  down  to 
an  estate  for  life,  by  words  which  are  just  as  clear  as  those  which  give  the  estate  tail. 
Comparing  the  manner  in  which  the  estate  is  given,  first  to  W^illiam  and  then  to 
Theobald,  word  by  word,  no  material,  and  hardly  a  verbal  difference  can  be  found. 
The  clause  in  the  devise  to  WilUam.  "  the  elder  son  surviving,"  etc.  introduces  this 
difficulty,  that  if  the  eldest  son  had  nuirried  and  died  before  twenty-one.  leaving  a 
son,  as  it  is  clear  he  would  take  an  estate  tail  under  the  will,  dying  before  it  came  to 
him,  he  could  not  have  taken  at  all,  nor  his  issue  after  him,  but  the  second  son  must 
have  taken.  Now  did  the  testator  in  that  event  intend  to  pass  by  the  first  brother 
and  let  the  estate  go  to  the  second  I  Is  it  not  clear  that  he  intended  to  prefer  the  elder 
to  the  younger  'I  What  estate  did  he  mean  to  give  them  I  Did  he  mean  \Mlliam 
should  have  an  estate  only  for  life,  and  then  that  the  eldest  son  should  have  an  estate 
tail,  so  that  his  issue  would  not  take  if  he  died  before  attaining  twenty-one  years  ;  or 
did  he  mean  to  give  to  the  elder  brother  William  an  [264]  estate  tail,  giving  to  him, 
out  of  respect  for  him,  an  estate  of  inheritance,  and  then  giving  to  the  second  brother, 
Theobald,  also  an  estate  of  inheritance,  and  leaving  it  to  him  nearly  in  the  same  words, 
that  in  the  event,  which  has  occurred,  if  William  did  not  survive  him,  so  as  to  take 
that  devise  which  was  intended  for  him  and  his  heirs,  that  then  it  should  go  to  Theobald, 
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as  the  Cwirt  liclciw  luununiDusly  havi'  decided  '.  He  has  spoken  of  Theobald's  children 
and  family  in  terms  of  greater  att'eetion  ;  and  although  the  sons  of  William  were  in 
existence  at  the  time  when  the  will  was  made,  he  does  not  eotidescend  to  name  either 
of  them  ;  which  would  have  been  much  the  easier  way  of  designating  the  persons 
who  were  to  take  after  the  death  of  his  much  respected  kinsman,  to  whom  he  is  sup- 
posed to  have  given  only  an  estate  for  life.  This  view  of  the  case,  does  not  rest  the  title 
of  the  Kespondents  to  the  Judgment  of  the  House  upon  any  technical  rule  of  law, 
putting  the  question  thus  :  that  there  is  no  difl'erence  substantially  between  the  two 
devises.  If  one  is  conceded  to  be  an  estate  tail,  why  then  is  not  the  other  !  Is  it  cut 
down  by  any  words  that  remove  all  doubt  1  It  is  quite  manifest  the  intention  was 
that  the  first  taker  should  have  an  estate  tail  even  though  in  the  event  that  has  actu- 
ally occurred  the  testator  might  have  said  he  meant  the  estate  to  go  to  the  .sons  of 
William  after  him,  in  the  event  of  his  dying  during  the  life  of  the  testator  ;  but  that 
conclusion  is  one  to  which  you  can  come  with  no  degree  of  certainty,  and  looking 
at  the  whole  will,  the  fair  inference  and  conclusion,  from  the  language  used  with 
respect  to  the  younger  brother  and  the  terms  in  which  he  [265]  and  his  family  are 
spoken  of,  is  this,  that  though  generally  because  William  was  the  elder  he  was  inclined 
to  prefer  him  and  his  family,  yet  that  was  a  personal  preference  for  William  only, 
and  if  the  event  had  occurred,  and  if  his  attention  had  been  called  to  the  event  of 
William's  death,  as  occurring  during  his  lifetime,  he  would  have  given  the  property 
as  an  estate  tail  to  Theobald  the  younger  brother. 

The  cases  cited  for  the  Appellant  clearly  shew  this  :  that  wherever  you  can  be 
quite  certain  that  the  words  tised  in  a  will  were  intended  for  a  designation  of  the 
person,  and  not  as  limiting  the  course  of  descent,  that  there  you  nuiy,  in  aid  of  the 
intention  of  the  testator,  give  to  the  finst  taker  an  estate  for  life,  and  to  the  next 
person  an  estate  in  remainder  by  purchase.  Let  tis  see  whether  there  is  any  one  of 
the  cases  thus  cited  which  has  the  smallest  tendency  whatever  to  throw  a  light  on 
the  case  which  is  at  your  Lordships  bar.  As  to  Archer's  Case  where  it  w'as,  "  To 
"  A.  for  life,  with  remainder  to  the  next  heir  male  of  A."  That  was  held  to  be  an  estate 
for  life  and  to  the  heir  by  purchase  ;  but  the  word  "  heir  "  occurred  there  in  the 
singular  number,  and  there  is  an  entire  chapter  in  the  learned  work  of  Mr.  Fearne  on 
contingent  remainders,  expresslyfor  the  purpose  of  pointing  out  the  distinction  between 
the  case,  where  the  word  "  heir  "  occurs  in  the  singular  number  and  where  it  occurs 
in  the  plural ;  but  in  that  case  it  is  quite  clear  that  what  was  intended  to  be  given 
was  an  estate  for  life.  There  can  be  no  doubt  about  it,  for  the  testator  himself  ex- 
pressly devises  an  estate  for  life,  and  therefore  all  the  Court  would  have  to  do,  would 
be  to  get  rid  of  the  technical  rule  which  enlarges  [266]  that  estate  for  life,  in  conse- 
quence of  the  subsequent  limitation  of  the  inheritance  which  constitutes  an  estate 
tail  in  the  devisee  for  life.  In  Lisle  r.  Gray  [2  Lev.  "223],  which  arose  upon  a  deed, 
the  question  was  whether  E.  took  an  estate  tail  or  only  an  estate  for  life,  under  the 
limitations  of  the  deed.  This  case  also  falls  within  the  class  of  those  where  the  first 
devisee  takes  an  estate  for  life,  and  it  must  therefore  be  presumed  to  have  been  the 
intention  of  the  testator  that  he  should  take  an  estate  only  for  life,  provided  that  were 
consistent  with  the  other  limitations  of  the  deed.     "  The  Court  held  the  words,  '  and 

so,'  etc.  to  be  words  of  relation,  and  gave  judgment  for  the  plaintiff  ;  upon  which 
"  a  writ  of  error  was  brought  in  the  Exchequer  Chamber,  where  it  seems  the  judgment 
"  was  affirmed,  as  is  observed  b}-  Judge  Tracey,*  who  it  appears  had  searched  the 
"  record,  the  reports  dift'ering  in  that  matter."  In  that  case  by  the  words  of  the  deed, 
the  first  devisee  took  only  an  estate  for  life,  and  the  sons  afterwards  in  succes.'iion 
took  estates  tail.  But  in  this  case  the  devisee  is  to  "  William  Fetherston,  and  to  his 
"  heirs  male  according  to  their  seniority  in  age  ;  "  a  mode  of  speaking  which  does 
not  convert  the  word  "  heirs  "  into  words  of  purchase,  since  they  have  no  other  effect 
than  the  law  itself  would  give  withotit  those  words.  The  case  of  Lawe  v.  Davies  [2  Ld. 
Raym.  1.5()1]  was  "  a  devise  to  B.  and  his  heirs,  lawfully  to  be  begotten,  that  is  to  say 
"  to  his  first,  second,  third,  and  every  son  and  .sons  successively,  lawfully  to  be  begotten 
"  of  the  body  of  the  said  B.  and  the  heirs  of  the  body  of  such  first,  second,  third,  and 
"  every  other  son  and  sons  successively,  lawfully  issuing  as  they  should  be,  in  seniority 
"  of  age  and  prior-[267]-ity  of  birth,  the  eldest  always,  and  the  heirs  of  his  body  to  be 

*  1st  Peere  Williams. 
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"  preferred  before  the  youngiT,  and  the  heirs  <jf  liis  body,"  remainder  over.  It  was 
adjudged  that  B.  took  but  an  estate  for  hfe,  for  that  tlie  subsequent  clause  was  not 
contrary  to  the  preceding  general  limitation  to  B.'s  heirs.  It  is  the  same  as  if  he 
had  said  "  to  B.  and  his  heirs,"  by  which  1  mean  the  first  .son,  the  second  son,  the  third 
son,  explaining  what  he  meant  by  heirs  ;  and  when  you  have  that  explanation  it  is 
the  same  thing  as  if  you  had  the  explanation  instead  of  the  words  ;  and  you  might 
then  strike  out  the  word  "  heirs,"  and  then  it  would  be  "  to  B.  his  first,  second,  third, 
"  and  every  son  and  sons."  Now  it  is  quite  plain  that  would  not  be  anything  more 
than  an  estate  for  life,  and  the  t&stator  liimselt,  theretore,  having  explained  what  he 
meant  by  the  word  "  heirs,"  no  court  would  be  at  liberty  to  put  any  othei'  construction 
upon  it.  As  to  Doe  v.  Laming  [3  T.  R.  135  n.;  2  Burr.  1  lOOj,  it  furnishes  no  argument 
whatever  on  the  subject.  That  was  the  case  of  a  devise  to  the  heirs  male  and  to  the 
heirs  female,  to  be  divided  e((ually  ;  and  unless  the  Court  should  say  that  the  heirs 
female  took  nothing,  it  was  quite  plain  that  they  must  take  as  purchasers  ;  and  if 
they  took  as  purchasers,  it  would  be  impossible  to  say  in  that  sentence  the  heirs  female 
could  take  as  purchasers,  and  the  heirs  male  could  take  by  descent.  So  in  the  case 
of  Goodtitle  v.  Herring  [1  East,  "JG-f],  the  expression  "  eldest  of  such  sons  "  particularly 
pointed  out  who  the  sons  were,  and  that  the  eldest  of  them  was  to  take,  which  would 
enable  the  eldest  to  take  of  course  as  a  purchaser,  and  not  by  limitation.  I  do  not 
mean  to  say  that  there  is  any  case  to  be  found  where  the  precise  language  that  has 
been  used  in  this  will  has  [268]  been  held  to  give  an  estate  tail,  and  not  an  estate  for 
life  ;  but  in  the  case  of  Jesson  r.  Wright  ["2  Bli.  1],  it  is  quite  plain  that  Lord  Redesdale, 
who  was  giving  judgment,  had  a  similar  case  in  his  mind  when  he  moved  to  affirm 
the  judgment.  He  says,*  "  The  Defendants  in  error  interpret  '  heirs  of  the  body  ' 
"  to  mean  children  only,  and  then  they  say,  the  limitation  over  is  in  default  of  chil- 
'"  dren  :  but  1  see  no  ground  to  restrict  the  words  '  heirs  of  the  body  '  to  mean  children 
"  in  this  will.  1  think  it  is  necessary,  before  I  conclude,  to  advert  to  the  case  of  Doe 
"  V.  Gofi'  [11  East,  G08].  It  seems  to  be  at  variance  with  preceding  cases.  In  several 
"  cases  cited  in  the  argument  it  had  been  clearly  established,  that  a  devise  to  A.  for 
"  life,  with  a  subseqtient  limitation  to  the  heirs  of  his  body,  created  an  estate  in  tail, 
"  and  that  subsequent  words  such  as  those  contained  in  this  will  had  no  operation 
"  to  prevent  the  devisee  taking  an  estate  tail.  In  Doe  v.  Goff  there  were  no  subsequent 
"  words,  except  the  jirovision  in  case  such  issue  should  die  under  twenty-one,  intro- 
"  ducing  the  gift  over.  This  seems  to  me  so  far  from  amounting  to  a  declaration 
"  that  he  did  not  mean  heirs  of  the  body  in  the  technical  sense  of  the  words  that  I 
"  think  they  pecidiarly  show  that  he  did  so  mean  :  they  would  otherwise  be  wholly 
"  insensible.  If  they  did  not  take  an  estate  tail,  it  was  jserfectly  immaterial  whether 
"  they  died  before  or  after  twenty-one.  They  seem  to  indicate  the  testator's  concep- 
"  tion  that  at  twenty-one  the  children  would  have  the  power  of  alienation.  It  is 
**  impo.ssible  to  decide  this  case  without  holding  that  Doe  r.  Goff"  is  not  law."  From 
this  reasoning.  I  should  infer  that  [269]  the  noble  and  learned  person  who  delivered 
that  opinion  would  not  have  thought  the  use  of  the  words  "  William  Fetherston  and 
"  his  heirs  male  according  to  seniority,"  would  break  in  upon  an  estate  tail  ;  nor  would 
the  expression  "  on  their  respectively  attaining  the  age  of  twenty-one  ;  "  for  if  he  did 
not  survive  he  could  not  take,  and  if  he  did  survive  he  would  take  as  elder  without 
the  expression. 

Poole  V.  Poole  t  was  a  case  sent  from  the  Court  of  Chancery,  in  which  the  Chief 
Justice  gave  a  very  elaborate  judgment.  So  that  we  are  not  merely  in  possession 
of  the  ultimate  judgment  of  the  Court,  but  the  reasons  on  which  it  is  founded.  \ou 
will  find  several  parts  are  highly  worthy  of  attention.  Lord  Alvanley  says  this  :  | 
"  But  it  appears  to  me  that  in  construing  limitations  of  this  sort,  the  Courts  have 
"  never  deviated  from  the  general  rule,  which  gives  an  estate  tail  to  the  first  taker 
"  where  the  devise  to  him  is  followed  by  a  limitation  to  the  heirs  of  his  body,  except 
"  where  the  intent  of  the  testator  has  appeared  so  plainly  to  the  contrary  that  no  one 
"  could  misunderstand  it. '  Applying  that  doctrine  to  the  present  case,  can  any  one 
.say  that  the  testator  intended  to  give  to  the  first  taker  here,  William,  an  estate  for 
life  only  1     The  question  comes  round  again  to  this,  what  was  it  that  the  testator 

*  [-2  Bh.]'57.  t  3  Bos.  &  Pul.  G27.  J  R  627. 
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meant  1  Did  he  mean  to  give  an  estate  for  life  to  William,  and  did  he  mean 
to  give  an  estate  tail  to  his  sons  who  were  then  in  existence  and  whom  he  has 
not  named  ?  Did  he  uieaii  to  give  an  estate  for  lifi^  to  Williaiii,  to  wjioui  in- 
gives  the  estate  and  to  his  heirs  male,  following  it  by  liiuit-[270]-ations  and 
provisions,  as  the  words  about  "  seniority  of  age  "  which,  if  he  had  omitted  tin- 
law  would  have  provided  for  I  As  to  the  expression  "  on  respectively  attaining  the 
"  age  of  twenty-one  years, "  which  occurs  also  in  the  devise  to  Theobald.  What  is 
the  meaning  of  it  'I  Neither  party  can  make  much  of  that  provision.  I  think  it 
may  be  conceded  that  it  does  not  advance  the  argument  one  way  or  the  other.  It 
neither  shows  that  William  took  an  estate  for  life,  nor  that  he  took  an  (>state  tail  ;  it 
is  a  question  merely  as  to  the  appropriation  of  the  rents  and  profits.  As  to  the  words 
"  the  elder  son  stirviving  of  the  said  William  Fetherston  and  the  heirs  male  of  his  body 
"  lawfully  begotten  always  to  be  preferred  to  the  second  or  younger  son,"  that  is  just 
what  the  law  would  have  effected  without  the  expression.  In  truth,  therefore, 
the  testator  has  given  an  estate  to  William  and  the  heirs  male  of  his  body,  somewhat 
expanding  by  superfluous  words  in  his  devise  that  which  the  law  would  have  done 
with  respect  to  an  estate  tail ;  namely,  preferring  the  elder  to  the  younger,  and  not 
allowing  the  younger  to  take  while  any  heirs  male  of  the  body  of  the  eldest  son  re- 
mained in  existence.  In  conclusion,  I  beg  to  draw  your  attention  to  the  comparison 
of  the  devise  to  Theobald  and  the  devise  to  William.  There  is  nothing  in  the  one 
that  is  not  substantially  in  the  other.  Each  of  them  contains  a  preference  of  the 
elder  to  the  younger  ;  each  of  them  contains  an  allusion  to  the  attaining  the 
age  of  twenty -one  years;  each  of  them  contains  in  substance  the  question 
of  survivorship,  because  clearly  if  a  party  does  not  survive  he  cannot  take  ;  and 
then  you  have  a  concession  (because  it  could  not  be  denied)  that  Theobald  takes  an 
estate  tail.  [271]  Is  there  any  thing  here  in  any  one  expression,  or  any  part  of  an 
expression,  in  any  words  used,  which  comes  within  the  rule  laid  down  by  Lord  Alvanley 
in  Poole  v.  Poole  [3  Bos.  &  Pul.  627]  1  Is  there  not  language  in  the  devise  to  William 
which  clearly  and  necessarily  would  give  him  an  estate  tail  l  Is  there  any  thing  in 
the  language  which  follows  that  is  "  so  plain  to  the  contrary  that  no  one  can  misunder- 
'■  stand  it  ■?  "  Whether  you  look  to  the  mere  meaning  of  the  will,  calling  in  the  aid 
of  the  most  ordinary  construction  of  the  words,  the  most  popular  construction,  and 
asking  what  was  the  intention  of  the  testator  ;  looking  to  the  language  that  is  used, 
or  looking  to  any  of  the  cases  where  an  attempt  has  been  made  on  the  part  of 
Courts  to  give  effect  to  an  intention  which  they  thought  or  conjectured  might  exist 
in  the  will,  but  which  there  was  not  language  to  carry  into  eft'ect  ;  looking  either 
to  principle,  to  the  construction,  or  to  the  plain  meaning  of  this  testator,  can  there 
be  any  doubt  that  it  was  intended  to  give  to  William  an  estate  tail,  and  not  an 
estate  for  life  only  1     If  so,  the  judgment  of  the  Court  below  must  be  afhrmed. 

In  reply,  it  was  said,  as  to  the  argumentgrounded  upon  the  power  given  to  Theobald 
to  portion  his  children  by  charging  the  lands  devised,  that  it  rather  furnished  an 
inference  that  he  meant  to  give  to  Theobald  only  an  estate  for  life  :  for  if  an  estate 
tail  the  power  was  superfluous. 

There  is  no  express  devise  of  an  estate  to  the  sons ;  but  the  implication  from  the 
words  "  the  eldest  son  surviving  to  be  preferred,"  etc.  is  equally  effectual. 

Lord  Brougham. — This  is  a  case  which  may  be  considered  in  one  respect  to  be 
of  some  novelty,  there  being  no  case  expressly  deciding  or  ruling  [272]  this,  or  which 
may  be  considered  to  be  entirely  the  same.  It  is  seldom,  indeed,  that  you  can  find 
an  authority  precisely  and  clearly  applying  to  a  particular  case  ;  and  there  is  some 
little  difficulty  arising  from  those  words  which  postpone  the  enjoyment.  Upon  the 
whole,  therefore,  it  may  be  better  upon  those  two  grounds  that  your  Lordships  should 
give  the  learned  Judges,  (though  they  may  not  require  it,)  time  to  consider  their 
opinion. 

I  should  propose  to  your  Lordships,  first  setting  forth  the  whole  of  the  will,  to 
put  this  question  to  the  Judges, — whether  under  that  will  the  party  in  question, 
W'illiam  Fetherston,  took  an  estate  for  life  as  a  purchaser,  or  by  words  of  limitation 
an  estate  tail  ]  I  do  not  think  it  necessary  that  any  other  question  should  be  put 
to  the  Judges ;  because  if  they  are  of  opinion  that  an  estate  tail  was  taken,  the  judgment 
below  must  stand  ;  if  that  an  estate  for  life  was  taken,  then  it  must  be  reversed.  If 
the  learned  Judges  think  it  advisable  that  anv  other  questions  should  be  proposed 
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to  them,  1  have  no  objection  to  inove  those  (juestions  ;   but  it  appears  to  me  tlint  tlie 
one  I  have  stated  will  dispose  of  the  whole  matter  in  iss\ie. 

The  unanimous  opinion  of  the  Judges  \v;is  delivered  by  Tindal.  V.  A.  of  the  C.  P., 
as  follows  : — 

The  question  proposed  by  your  Lordships  for  the  consideration  of  his  Majesty's 
Judges  is  this, — Whether,  under  the  devise  contained  in  the  will  set  forth  in  the 
special  verdict  in  this  ease,  the  devisee,  William  Fetherston,  took  an  estate  in  tail, 
or  an  estate  for  life  only  '.  And  u])on  this  i(uestion.  the  Judges  who  heard  the  argument 
at  your  Lordships'  bar  are  unanimously  of  opinion  that  William  Fetherston  took  an 
estate  in  tail. 

[273]  The  words  which  first  occur  in  the  devise,  "  I  grfe  to  my  kinsman  William 
"  Fetherston  and  his  heirs  male  my  real  estates."  do,  in  a  will,  give  to  the  devisee  a  clear 
and  unequivocal  estate  tail.  The  only  question  therefore  is,  whether  the  words  which 
follow  do  with  equal  clearness  and  certainty  cut  down  the  estate  tail  so  given  to  the 
devisee  into  an  estate  for  life,  and  make  his  sons  to  take  estates  lail  as  purchasers 
instead  of  by  limitation. 

For  we  consider  the  rule  laid  down  by  Lord  Alvanley  in  the  case  of  Pt^le  r.  Poole, 
S  Bos.  &  Pidl.  G'27.,  to  be  that  which  ought  to  govern  in  cases  of  this  description,  viz. 
''  that  the  first  taker  shall  be  held  to  have  an  estate  tail  where  the  devise  tT  him  is 
"  followed  by  a  limitation  to  the  heirs  of  his  body,  except  where  the  intent  of  tlie 
"  testator  has  appeared  so  plainly  to  the  contrary  that  no  one  could  misundcistand 
'■  it."  This  rule  appears  to  be  the  true  result  of  the  former  cases,  and  to  have  i)een 
adopted  by  Lord  Eldon  and  Lord  Redesdale  in  their  judgment  in  your  Lordshns' 
house  upon  the  ease  of  Doe  d.  Je.sson  r.  Wright  ["2  Bligh.  1]. 

Now,  applying  that  rule  of  limitation  to  the  present  case,  we  do  by  no  means 
think  the  subsequent  words  of  the  devise  show  a  plain  and  unequivocal  intention  to 
reduce  the  estate  tail  to  an  estate  for  life  ;  on  the  contrary,  we  think  them  rather 
more  compatible  with  an  explanation,  though  somewhat  incorrect,  of  the  notion 
which  the  testator  entertained  of  the  course  of  descent  under  a  gift  in  tail. 

If  William  Fetherston  inherits  in  tail,  his  heirs  male  would  take  according  to  their 
seniority  in  age  :  again,  the  elder  son  surviving,  and  the  heirs  male  [274]  of  his 
body,  would  be  preferred  to  the  second  or  younger  son  ;  and  again,  the  clause  which 
follows  before  the  estate  is  given  over  to  Theobald,  is  not  inconsi.stent  with  a  general 
failure  of  issue  male  in  William,  that  is,  with  an  estate  tail  in  William.  The  words 
which  are  interposed,  "  on  their  respectively  attaining  twenty-one  years,"  cannot 
be  brought  forward  as  an  argument  against  the  estate  in  William  being  an  estate 
tail  ;  for  any  difHculty  created  by  these  words  occurs  equally  whether  the  estate  tail 
is  in  William  or  his  sons  ;  and  it  is  admitted  that  there  is  an  estate  tail  either  in  the 
first  taker,  or  in  his  first  and  other  sons.  Indeed,  if  the  devise  is  in  other  respects 
sufficient  to  create  an  estate  tail,  the  devisor  cannot,  by  the  introduction  of  such, 
or  any  other  words,  create  a  new  mode  of  descent,  but  the  estate  will  still  be  an  estate 
in  tail. 

If  the  words  heirs  male  are  to  be  construed  sons,  as  contended  for  by  the  plaintiff 
in  error,  this  difficulty  would  arise,  that  there  is  no  direct  devise  in  tail  to  the  sons, 
but  an  estate  tail  by  implication  only  ;  so  that  the  construction  would  be  to  abandon 
a  direct  devise  in  tail  to  William,  in  order  to  let  in  a  devise  of  an  estate  tail  by  implica- 
tion to  his  first  and  other  sons.  Again,  if  the  sons  of  William  take  estates  tail  nece.s- 
sarily  as  purchasers,  it  is  far  from  clear  that  the  sons  could  take  more  than  contingent 
remainders  in  tail,  viz.  on  the  contingency  of  each  son  surviving  his  father  William  ; 
and  it  is  very  difficult  to  suppose  that  the  testator  could  intend  to  postpone  the  whole 
of  the  issue  of  the  eldest  son  to  that  of  the  second. 

Without,  however,  arguing  that  a  dLstinct  explanation  can  be  given  of  the  words 
used  by  the  testator,  we  found  our  opinion  that  William  took  an  [275]  estate  tail, 
upon  the  legal  ground  that  it  has  been  once  clearly  given  to  him,  and  not  with  any 
degree  of  certainty  taken  away. 

Lord  Brougham. — Agreeing  entirely  with  the  opinion  of  the  learned  Judges  in 
this  case,  it  is  perhaps  hardly  necessary  for  me  to  state  the  reasons  upon  which  I  have 
arrived  with  them  at  the  conclusion  that  the  words  of  this  devise  give  an  estate  tail, 
and  not  an  estate  for  life,  to  W.  Fetherston.  the  first  taker.  But  as  the  practice  has 
of  late  been  adopted  of  assigning  the  reasons  of  judgments  in  your  Lordships'  House, 
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upon  questions  touching  materially  the  ]iiiiicipl('s  of  law  which  are  brought  \>y  ajipcal 
or  writ  of  error  from  other  parts  of  the  United  Kingdom,  I  conceive  it  will  b(^  advisable 
that  1  should  not  deviate  from  that  course  in  this  instance,  where  the  writ  of  error 
is  brought  from  Ireland. 

I  take  the  principle  of  construction,  as  consonant  to  reason  and  as  settled  by 
authority,  to  be  this,  that  where,  by  plain  words  in  themselves  liable  to  no  doubt,  an 
estate  tail  is  given,  you  are  not  to  allow  sucli  estate  to  be  altered  and  cut  down  to  a  life 
estate,  unless  there  are  other  words  which  plainly  show  the  testator  to  have  used  the 
former  as  words  of  purchase,  contrary  to  their  natural  and  ordinary  sense,  or  unless 
there  be  in  the  rest  of  the  provisions  some  plain  indication  of  an  intent  inconsistent 
with  an  estate  tail  being  given  by  the  words  in  question,  and  which  intent  can  only  be 
fulfilled  by  sacrificing  the  particular  provision,  and  regarding  the  expressions  as  words 
of  purchase.  Thus,  if  there  is  a  gift  to  A.  and  the  heirs  of  his  body,  and  then,  in  con- 
tinuation, the  testator,  referring  to  what  he  had  said,  plainly  tells  us  that  he  used 
the  [276]  words  "  heirs  of  the  body  ''  to  denote  A.'s  first  and  other  sons,  clearly  the 
first  taker  only  took  a  life  estate,  and  the  words  were  purchase,  and  not  limitation. 
It  is  needless  to  add,  that  there  are  a  variety  of  ways  in  which  such  a  reference  and 
explanation  may  be  given.  He  may,  as  in  one  case,  after  speaking  of  "  heirs  of  the 
"  body, "or  "heirs  male,"  which  in  a  will  are  equivalent  to  the  former  expression,  proceed, 
referring  to  what  he  had  before  said,  and  speak  of  '"  such  first  and  other  sons  ;  "  or, 
as  in  another  case,  he  may  specifj'  "  my  sons  successively  as  aforesaid,"  or  "as  above 
'"  mentioned  ;  "  or  he  may  say  ''  from  and  after  the  death  of  those  several  sons  who 
"  are  to  take  one  after  another  ;  "  or  again  he  may  say,  as  in  a  fourth  case,  "  the  heirs 
"  male  of  A.,  that  is  to  say,  his  heirs  and  sons  successively." 

So,  if  a  limitation  is  made  afterwards,  and  is  cleai'ly  the  main  object  of  the  will, 
which  never  can  take  effect,  unless  an  estate  for  life  be  given  instead  of  an  estate  tail, — 
here  again  the  first  words  become  qualified,  bending  to  the  plain  intent,  and  are  no 
longer  regarded  as  words  of  limitation,  which,  if  standing  by  themselves,  they  would 
have  been. 

There  have  been  at  different  times  decisions  on  this  point,  some  of  which,  as  Doe 
r.  Goff  [11  East,  6()8],  are  now  virtually  displaced,  and  others,  as  Doe  v.  Wright,  are 
directly  overruled  by  reversal  in  this  House.*  Even  Doe  v.  Laming  [3  T.  R.  1.35  n.  ; 
2  Burr.  1100],  where  the  circumstance  relied  on  was  the  tenancy  in  common  given, 
has  been  considerably  shaken  by  its  remarkable  inconsistency  with  the  purport  of 
some  other  cases  ;  and  as  far  as  regards  the  peculiar  circumstance  adverted  to  [277] 
by  Lord  Mansfield,  of  the  land  being  gavel  land,  it  has  been  expressly  displaced  by 
the  late  case  of  Doe  v.  Harvey,  i  B.  &  C.  61(i.  All  we  need,  therefore,  .say  upon  the 
second  head  of  exception  to  the  expressions  being  taken  as  words  of  limitation  is.  that 
the  general  frame  of  the  will  may  render  it  necessary  to  consider  those  words  as  words 
of  purchase,  as  well  as  the  explanation  subsequently  given  expressly  by  the  testator, 
that  he  used  them  in  this  sense.  Indeed,  such  is  the  force  of  these  words,  such  their 
clear  tendency  to  give  an  estate  tail,  that  we  might  almost  lay  it  down  as  a  rule,  that 
no  other  provision  of  a  will  is  sufficiently  strong  to  defeat  this  tendency  and  make 
them  words  of  purchase,  which  does  not  fall  within  the  first  head  of  exception,  and 
show  that  the  testator's  meaning  was  other  than  it  at  first  sight  appears  to  be. 

We  are  therefore  now  to  examine  whether  any  explanation  is,  in  the  present  case, 
given  by  the  testator,  which  shows  that  he  intended  that  W.  Fetherston  should  only 
take  as  a  purchaser. 

It  is  first  of  all  quite  clear  that  a  gift  to  W.  Fetherston  and  his  heirs  male  is  in  a 
will  an  estate  tail  ;  and  the  addition  of  "  according  to  their  seniority  in  age"  makes 
no  kind  of  difference,  for  it  is  implied  in  "  heirs  male,"  and  by  no  means  converts  that 
into  "  sons." 

This  was  explicitly  decided  in  Jones  v.  Morgan,  1  B.  C.  C.,t  where  the  words  were, 
"  severally,  respectively,  and  in  remainder,  the  one  after  the  other,  as  they  and  every 
"  of  them  shall  be  in  seniority  of  age  and  priority  of  birth."  The  qualification  of  attain- 
ing twenty-one  years  of  age,  though  it  may  give  rise  to  some  difficulties  as  to  [278]  the 
administration  of  the  estate,  is  not  in  my  opinion  of  a  nature  to  alter  the  preceding 
words,  or  make  them  words  of  limitation.     Indeed  the  difficulty  which  they  interpose 

*  See  Jesson  v.  Wright,  [2  Bligh]  1.  t  [20G]. 
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appears  to  press  nearly  as  mucli  on  the  one  contention  as  on  the  other.  But  then 
follow  the  words  on  which  reliance  is  mainly  placed  by  the  plaintiff  in  error,  "  the 
"  elder  son  surviving  of  W.  F.  and  the  heirs  male  of  his  body  always  to  be  preferred 
"  to  the  second  or  j'ounger  sons,"  and  it  is  contended  that  this,  by  explaining  what 
"  heirs  male  of  W.  Fetherston  "  meant  in  the  preceding  part  of  the  gift,  converted 
those  into  words  of  purchase. 

I  am  very  clearly  of  opinion  that  the  clause  has  no  such  eflfect ;  and  after  remark- 
ing that  it  is  connected  with  the  former  part  by  not  a  single  word  of  reference,  I  shall 
advert  to  the  cases  which  are  said  to  bear  out  the  construction  of  the  Plaintiff  in  error. 

Of  Archer's  Case,  1  Rep.  [63],  it  is  unnecessary  to  say  much.  There  the  gift  was 
to  A.  for  life,  and  to  the  next  heir  male  of  his  body,  and  the  heirs  male  of  the  body 
of  such  next  heir  male  ;  and  this  was  held  to  be  purchase  in  the  next  heir  male,  both 
because,  if  he  were  to  take  by  limitation,  you  mu.st  reject  the  limitation  in  tail  upon 
that  limitation  ;  and  also  because  you  must  reject  next,  a  very  important  word  pre- 
ceding heir  male,  and  one  which  shows  a  different  intention  in  the  one  part  of  the 
devise  from  that  prevailing  in  the  other.  That  case  therefore  clearly  does  not  bear 
upon  this. 

Then  Lisle  v.  Gray,  in  2  Lev.  223.,  is  relied  upon.  The  limitation  was  to  the  first 
son  of  A.  and  the  heirs  male  of  his  body,  and  for  default  of  such  issue  to  the  second 
son,  and  then  to  the  third  [279]  and  fourth  sons,  all  by  the  name  of  sons,  and  the 
heirs  male  of  their  bodies  ;  then  come  these  words,  "  and  so  on  to  all  and  every  other 
"  the  heirs  male  of  the  body  of  A.  respectively  and  successively,  and  the  heirs  male 
"  of  their  body."  The  ground  of  this  decision  was  that  the  connecting  words  "  and 
"  so  on  "  clearly  showed  the  sense  in  which  the  words  "  heirs  male  "  that  follow  were 
used,  the  testator  having  thus  connected  these  with  "  sons,"  repeated  four  times  over. 
Surely  that  case  cannot  be  likened  to  the  present,  where, without  any  word  of  reference, 
all  we  have  is,  "  the  elder  son  surviving  to  take  before  the  younger."  It  may,  however, 
lie  added  that  Lisle  v.  Gray  never  was  finally  decided,  for  the  cause  dropped  during 
the  pendency  of  a  writ  of  error,  and  the  reporter  expresses  some  doubt  how  it  might 
have  ultimately  gone. 

As  for  Lawe  v.  Davies,  2  Ld.  Raymond  [1561],  it  really  proves  less  than  nothing. 
There  it  was  a  devise  to  A.  and  his  heirs  lawfully  to  be  begotten  ;  that  is  to  say,  his 
first,  second,  third,  and  every  other  son  and  sons  successively  to  be  gotten  of  the  body 
of  A.,  and  the  heirs  of  the  body  of  such  first,  second,  and  third  sons.  Can  we  doubt 
that  the  word  "  heirs  "  first  used  was  explained  by  what  followed,  the  explanatory 
words  being  "  that  is  to  say,  first  and  other  sons  ']  "  No  words  can  be  conceived  more 
clearly  explanatory  of  the  sense  in  which  heirs  of  A.,  had  been  previously  employed. 
A.  then  clearlj'  took  only  an  estate  for  life,  notwithstanding  the  inaccurate  use  of 
the  word  "  heirs  ;  "  an  inaccuracy  hardly  committed  before  it  is  corrected  by  employing 
the  most  technical  form  of  words  of  purchase. 

[280]  As  for  Poole  v.  Poole,  3  B.  &  P.  [627],  it  is  a  case  clearly  with  the  Defend- 
ant in  error.  The  devise  was  to  A.'s  first  son  for  life;  remainder  to  trustees  to 
preserve  contingent  remainders  ;  remainder  to  the  heirs  male  of  such  son,  the  elder 
of  such  sons  and  the  heir  male  of  his  body  always  taking  before  the  younger  and  his 
heir  male  ;  remainder  to  the  second,  third,  and  fourth  sons  ;  remainder  to  the  heirs 
male  of  the  body  of  the  eldest  of  such  sons.  Here  the  word  such  clearly  shows  sons 
to  mean  heirs  male,  and  was  held  so  to  do,  and  not  to  show  the  converse,  that  heirs 
male  meant  sons  ;  and  Lord  Alvanley  says,  "  Words  are  always  to  be  taken  in  their 
"  ordinary  sense,  unless  the  testator  has  demonstrated  an  intention  to  put  a  dift'erent 
"  sense  upon  them.  Now  the  words  employed  in  the  first  devise  are  clearly,  in  their 
"  ordinary  sense,  words  of  limitation."  All  that  follows  is  to  the  same  purpose  ;  and 
his  Lordship  concludes  his  elaborate  and  luminous  judgment  by  saying  that  "  the 
"  Court  would  not  be  justified  in  suffering  the  rule  of  law  to  be  broken  in  upon,  where 
"  they  cannot  see  a  plain  intention  to  vary  the  construction  which  the  law  puts  upon 
"  the  words  heirs  of  the  body." 

Goodtitle  v.  Harvey,  1  East,  264.,  was  the  case  of  distinct  explanation  and  plain 
reference  ;  for  it  was  a  devise  to  heirs  male  of  the  body  of  A.  successively,  the  eldest 
of  such  sons  and  the  heirs  male  of  his  body  being  always  preferred  to  the  younger 
son  or  sons.  This  then  was  exactly  the  same  with  Lawe  v.  Davies  [2  Ld.  Raym.  1561], 
on  which  I  have  already  remarked. 
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It  therefore  appears  to  me  quite  manifest  that  none  of  these  cases  gives  any  warrant 
for  holding  [281]  the  words  added  in  this  case  to  tlic  gift  of  an  estate  tail  as  sufficient 
to  cut  that  down  to  an  estate  for  life,  and  I  have  no  doubt  at  all  that  the  earlier 
words  of  limitation  are  to  be  taken  as  such,  and  as  standing  unatl'ectcd  by  those 
which  follow.  Wherefore  I  have  no  hesitation  in  moving  your  Lordships  that  the 
judginent  be  affirmed: and  with  costs. 

Judgment  affirmed. 


[282]  ENGLAND. 

COURT  OF  EXCHEQUER. 

John  L.  Fournier,  since  deceased,  by  original  bill ;  Stephen  Turner  and 
Mary  Fournier,  by  original  bill  and  bill  of  revivor ;  and  Stephen 
Turner  and  Mary  Fournier,  by  original  bill,  bill  of  revivor,  and 
bill  of  supplement, — Plaintiffs;  Thomas  Paine,  since  deceased,  and 
Emma  Dickinson  ;  Elizabeth  Paine,  since  deceased,  and  the  said  Emma 
Dickinson,  also  since  deceased;  and  William  Henry  Dickinson, — 
Defendants  [1835]. 

[Mews'  Dig.  ix.  1408,   1457.     S.C.  suh  nom..  Turner  v.  Dickenson,  3  CI.  &  F.  592.] 

In  a  suit  by  mortgagee  against  the  mortgagor,  and  a  party  claiming  a  charge 
by  prior  mortgage,  as  extending  over  the  same  premises,  a  reference  was 
made  to  the  Master  to  inquire  as  to  tlie  extent  and  priorities  of  the  securities 
claimed  by  the  Plaintiff  and  Defendant  respectively.  The  Master  found 
that  P.  the  mortgagor  was  seised  of  a  piece  of  ground,  called  Lydes,  on 
which  a  pile  of  buildings,  called  Somerset  Place,  had  been  erected  by  him, 
and  that  D.  had  advanced  money  to  enable  him  to  erect  the  same  :  that 
D.  from  time  to  time  had  advanced  further  sums  to  P.,  and  that  by  agree- 
ment in  1807,  P.  charged  two  of  the  Houses  then  built,  and  two  others 
of  the  same  pile  then  building,  with  the  amount  of  monies  then  owing 
by  P.  to  D.:  that  upon  an  account  taken  in  June  1808,  and  a  memorandum 
signed  at  the  foot  of  the  account,  a  similar  charge  was  made  upon  the 
premises,  for  a  balance  of  £2025  then  due  to  D.:  that  by  a  memorandum 
at  the  foot  of  an  account  made  up  to  September  1808,  P.  charged  the 
premises  and  likewise  all  and  every  other  the  messuages,  lands,  heredita- 
ments, fee-farm,  or  [283]  ground-rents  in  Somerset  Place  aforesaid,  ad- 
joining the  unfinished  houses,  with  the  payment  of  £2425,  and  he  thereby 
agreed  to  execute  to  D.  a  mortgage  of  all  the  messuages,  lands,  heredita- 
ments, fee-farm  or  ground  rents  situate  in  Somerset  Place :  that  the 
messuages  mentioned  in  the  memorandum  were  erected  on  the  piece 
of  ground  called  Lydes,  which  comprised  not  only  the  site  of  the  buildings 
called  Somerset  Place,  but  a  lawn  in  front  thereof,  and  the  site  of  a  messuage 
afterwards  built,  called  the  Ivy  House:  that  before  September  1808 
P.  collected  the  water  from  the  upper  part  of  the  close  called  Lydes,  and 
brought  it  into  a  reservoir  at  the  lower  end  of  the  lawn,  which  he  laid  out 
as  an  ornament  to  the  buildings  called  Somerset  Place  :  that  the  whole 
of  the  premises  had  in  1786  been  conveyed  in  trust  for  P.,  subject  to  a 
fee-farm  rent,  and  had  afterwards  been  conveyed  to  and  vested  in  mort- 
gagees to  secure  £1825,  which  D.  advanced  money  to  discharge;  and  the 
premises  in  1812  were  reconveyed  in  trust  for  P.:  that  in  order  to  secure 
the  repayment  of  that  sum,  together  with  the  other  monies  advanced 
.  .  by  D.,  the  title  deeds  relating  to  the  premises  had  been  deposited  with 

her  agents:  that  an  account  of  monies  due  from  P.  to  D.  was  made  up 
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in  181.3,  and  by  a  memorandum,  signed  at  tlic  foot  of  the  account,  P. 
agreed  to  charge  the  four  messuages,  etc.  called  Somerset  Place,  and  all 
other  messuages,  etc.  in  Somerset  Place,  adjoining  the  four  messuages, 
etc.  with  payment  to  D.  of  £7708,  and  he  agreed  to  execute  a  mortgage 
of  all  his  messuages,  etc.  in  Somerset  Place  including  the  four  messuages, 
etc. 
The  Master  then  found  that  an  agreement  had  been  made  by  P.  with  persons 
who  were  building  houses  contiguous  to  Somerset  Place  to  supply  these 
houses  with  water  from  the  springs  and  reservoir  on  the  Lydes,  in  con- 
sideration of  certain  annual  rents  to  be  paid  to  P.,  which  agreement  was 
carried  into  effect.  The  Ma.ster  then  found  that  in  consideration  of  monies 
advanced  and  to  be  advanced  by  F.  to  P.,  he,  in  1815,  agreed  to  convey 
to  F.  by  way  of  mortgage  a  piece  of  ground  near  to  Somerset  House,  and 
the  messuage  then  building  thereon,  called  the  Ivy  Plouse,  and  also  the 
water  rents  reserved  by  the  agreements  before  stated,  which  agreements 
had  been  deposited  by  P.  in  the  hands  of  F.  for  such  purpose.  He  further 
found  that  the  Ivy  House  had  been  built  on  part  of  the  ground  called 
Lydes,  and  that  the  springs  which  supplied  the  water,  in  respect  of  which 
the  rents  had  been  reserved  arose  from  part  of  the  said  land  ;  but  he  found 
that  the  se-[284]-curity  of  D.  extended  over  the  whole  premises,  and 
was  the  prior  security.  Exceptions  were  taken  to  this  report,  and,  upon 
argument,  were  allowed  by  the  Court  below — but  the  order  allowing  the 
exceptions  was  reversed  upon  appeal. 

John  Lewis  Fournier,  in  Trinity  Term,  1820,  filed  a  bill  in  Chancery,  against 
Thomas  Paine  and  Emma  Dickenson.  The  bill  set  forth  an  indenture,  made  and 
executed  on  the  31st  of  August,  1815,  between  the  said  Thomas  Paine  of  the 
one  part,  and  the  said  John  Lewis  Fournier  of  the  other  part,  reciting  that  the  said 
John  Lewis  Fournier  had,  at  various  times,  lent  and  advanced  to  the  said  Thomas 
Paine  certain  sums  of  money,  making  in  the  whole  £700;  and  that  the  said  John 
Lewis  Fournier  had  engaged  to  lend  him  the  further  sum  of  £300  in  addition  to 
the  monies  already  advanced ;  and  also  reciting  that  the  said  John  Lewis  Fournier 
had  not  as  yet  received  any  security  for  the  monies  so  advanced,  and  therefore  had 
applied  to  the  said  Thomas  Paine  for  that  purpose,  who  had  proposed  to  give  him 
his  bond  for  the  said  sum  of  £700,  and  to  enter  into  the  covenant,  therein-after  men- 
tioned, for  granting  and  executing  to  the  said  John  Lewis  Fournier  a  mortgage  in 
fee,  or  for  a  term  of  years,  of  a  messuage  or  tenement  which  the  said  Thomas  Paine 
was  then  building  upon  a  certain  plot  of  ground  situate  near  Somerset  House,  in 
the  parish  of  Walcot,  with  the  rights,  members,  and  appurtenances,  and  to  assign 
to  the  said  John  Lewis  Fournier,  by  way  of  mortgage,  or  by  waj'  of  further  or  colla- 
teral security,  the  beneficial  interest  of  him  the  said  Thomas  Paine  of  and  in  the  agree- 
ments of  the  2Sth  and  'Jilth  days  of  June,  1810,  therein  referred  to,  whereby  certain 
water-rents  were  se-[285]-cured  to  the  said  Thomas  Paine,  and  which  .said  contracts 
it  was  agreed  should,  with  the  indenture  now  in  statement,  in  the  meantime  be  de- 
posited in  the  hands  of  the  said  John  Lewis  Fournier  ;  and  also  reciting  that  the 
said  Thomas  Paine,  in  part  performance  of  his  said  proposal,  had,  by  his  bond  or 
obligation  in  writing,  bearing  even  date  with  the  indenture  now  in  statement,  become 
bound  into  the  said  John  Lewis  Fournier,  his  executors,  administrators,  and  assigns, 
in  the  penal  sum  of  £1400,  with  a  condition  thereunder  written  for  making  the  same 
void  on  payment  by  the  said  Thomas  Paine,  his  heirs,  executors,  or  administrators, 
to  the  said  John  Lewis  Fournier.  his  executors,  administrators,  or  assigns,  of  the  sum 
of  £700,  with  lawful  interest  for  the  same,  on  the  1st  day  of  March  then  next  ensuing. 
It  was  witnessed  that  in  performance  of  the  said  proposal,  and  in  consideration  of 
the  sum  of  £700  and  so  advanced,  and  of  the  further  sum  of  £300  intended  to  be 
advanced  to  the  said  Thomas  Paine  by  tlie  .said  John  Lewis  Fournier,  he,  the  said 
Thomas  Paine,  did  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  declare,  and  agree  with  the  said  John  Lewis  Fournier,  his  heirs,  executors, 
administrators,  and  assigns,  in  manner  following  (that  is  to  say),  that  he  the  said 
Thomas  Paine,  his  heirs,  executors,  and  administrators,  should,  on  or  before  the 
1st  dav  of  March,  1816,  sign,  seal,  and  dehver  a  good  and  sufficient  indenture  or 
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instrument,  by  way  of  niortgaf;c,  to  be  settletl  and  ap])roved  of  by  tlie  solicitor  or 
counsel  of  tlie  said  .lohn  Lewis  Fournier,  or  of  his  cxecntois,  administrators,  or  assif^ns, 
for  the  piirjKise  nf  securing  to  him,  and  to  iheiu,  the  said  sum  of  i'TOO  with  lawful 
interest  for  [286]  the  same,  to  be  calculated  from  the  day  of  the  date  of  the  indenture 
now  in  statement,  together  witli  the  sum  of  £.'300  intended  to  be_advaiiced,  to  or  for 
the  benefit  of  the  said  Thomas  Paine,  as  aforesaid,  with  lawful  interest  thereon, 
and  all  otlier  monies  which,  at  the  time  of  the  execution  of  such  indenture  oi'  insti'u- 
mcnt,  by  way  of  mortgage,  sliould  have  been  advanced  by  the  said-John  Lewis  Fournier 
to  the  said  Thomas  Paine,  or  for  his  benefit,  together  with  lawful  interest  upon  all 
such  last-mentioned  monies  ;  and  the  said  Thomas  Paine  did  tlicreby  further  covenant 
and  agree  to  and  with  the  said  Jolin  Lewis  Fournier,  that  he  tlie  said  Thomas  Paine, 
his  heirs,  executors,  and  administrators,  would,  in  and  by  such  indenture  or  instrument, 
by  way  of  mortgage,  convey,  release,  assign,  or  otlierwise  assure,  to  tlie  said  .lohn 
Lewis  Fournier,  his  lieirs,  executors,  administrators,  appointees,  or  assigns,  all  that 
plot,  piece,  or  parcel  of  ground,  situate,  lying,  and  being  near  or  opposite  to  Somerset 
House,  in  the  occupation  of  the  said  Thomas  Paine,  and  the  messuage  or  tenement 
then  building,  and  intended  to  be  built  thereon,  with  their  and  every  of  their  rights, 
niembers,  and  appurtenances,  and  also  tlie  water-rents  reserved  in  and  by  the  said 
agreements  or  contracts,  thereinbefore  severally  referred  to,  together  with  the  said 
contracts,  and  all  deeds,  muniments  of  title,  and  papers  relating  to  the  said  piemises 
respectively. 

Thomas  Paine  executed  a  bond  to  John  Lewis  Fournier,  to  the  efi'ect  recited  in 
the  indenture,  and  bearing  even  date  therewith  ;  and  the  two  several  contracts, 
or  agreements,  of  the  28th  and  29tli  days  of  .June,  1810,  were  on  the  31st  of  August, 
1815,  deposited  by  Thomas  Paine  in  the  hands  of  John  [287]  Lewis  Fournier.  After 
the  execution  of  the  indenture,  .John  Lewis  Fournier  advanced  to  'J'hoinas  Paine 
the  sum  of  £3.'50  Gs.  lid.  making  the  total  sum  due  to  .John  Lewis  Fournier  £1033 
Gs.  lid.  principal  money,  with  interest  thereon. 

The  bill  prayed,  that  an  account  might  be  taken  of  what  was  due  to  .John  Lewis 
Fournier,  for  principal  and  interest,  and  that  Thomas  I'aine  might  be  decreed  to 
pay  to  .John  Lewis  Fournier  such  sum  as  should  be  found  due  on  taking  such  account, 
or,  in  default  thereof,  that  the  premises  might  be  conveyed  and  assigned  to  John 
Lewis  Fournier. 

Emma  Dicken.son  appeared  and  put  in  her  answer  to  the  bill,  claiming  under  a 
prior  mortgage  under  the  circumstances  set  forth  in  the  Master's  report  hereafter 
stated. 

Thomas  Paine  died  in  October,  1820,  having  appeared,  but  without  having  put 
in  his  answer  to  the  bill.  By  his  will  he  appointed  his  wife,  Elizabeth  Paine,  his  exe- 
cutrix and  residuary  devisee  of  his  real  estate,  who  proved  the  will  in  the  proper  ecclesi- 
astical court,  and  the  SLUt  was  revived  agaiiLst  her. 

By  an  order,  bearing  date  the  4th  of  August,  1821,  it  was  ordered,  that  it  should 
1)0  referred  to  one  of  the  Masters  of  the  Court  to  ajipoint  a  proper  person  to  be  receiver 
of  the  rents  of  the  house  and  premises,  situate  near  Somerset  I'lace,  and  also  of  the 
water-rents  in  the  pleadings  mentioned,  with  the  usual  directions  ;  and  it  was  ordered, 
that  the  Master  should  inquire  and  state  to  the  Court  the  extent  and  jjriorities  of  the 
securitias  held  by  .John  Lewis  F^ournier  and  Emma  Dickenson. 

[288]  J.  L.  Fournier  died  in  January,  1822,  and  the  suit  was  revived  by  his  repre- 
sentatives in  Michaelmas  Term,  1822,  Stephen  Turner  and  Mary  Fournier. 

William  Henry  Dickinson,  the  defendant  to  the  third  suit,  having  acquired  an 
interest  in  the  premises,  subsequently  to  the  in.stitution  and  revivals  of  the  two  former 
suits,  the  appellants,  Stephen  Turner  and  Mary  Fournier,  in  Michaelmas  Term,  1822, 
filed  a  supplemental  bill,  again.st  William  Henry  Dickinson,  who  put  in  his  answer 
to  the  bill,  and  the  defect  in  the  suits  was  thereupon  sujiplied. 

In  pursuance  of  the  order  of  the  4th  of  August,  1821,  the  Master  made  his  report, 
hearing  date  the  20th  of  .July,  1824,  and  thereby,  among  other  things,  certified  that, 
jirevious  to  the  month  of  November,  1805,  Thomas  Paine  was  seised  of  a  piece  of 
ground  situate  in  the  parish  of  Walcot,  in  the  county  of  Somerset,  on  which  he  in- 
tended to  build  certain  dweUing-houses,  and  on  which  piece  of  ground  a  pile  of  build- 
ings, called  Somerset  Place,  had  been  since  erected,  and  that  such  piece  of  ground 
was  called  by  the  name  of  the  Lydes,  or  the  Great  Lydes  ;  and  that  in  the  month  of 
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November,  1805,  Emma  Dickenson  advanced  to  Thomas  Puine  the  sum  of  £200, 
to  enable  him  to  proceed  in  erecting  the  buildings  that  had  been  commenced  by  him 
on  the  said  piece  of  ground  ;  and  that  to  secure  the  repayment  thereof,  Thomas  P.iine 
executed  and  delivered  to  Emma  Dickenson  his  bond,  "in  writing,  bearing  date  the 
2d  of  November,  1805,  in  the  penal  sum  of  £400  conditioned  to  be  void  on  payment 
to  Euuna  Dickenson,  her  executors,  administrators,  or  assigns,  of  the  sum  of  £200 
with  interest  thereon  at  five  per  cent,  per  [289]  annum  ;  that  Emma  Dickenson 
continued  to  advance  money  to  Thomas  Paine,  and  that  on  the  2d  of  November, 
1807,  on  the  settlement  of  accounts  between  them,  a  balance  of  £635  8s.  3{d.  was 
found  to  be  due  from  Thomas  Paine  to  Emma  Dickenson,  and  at  the  foot  of  the  account 
so  settled,  a  memorandum  was  written,  and  was  signed  by  Thomas  Paine  and  the 
defendant  Emma  Dickenson,  and  that  such  memorandum  was  in  the  words  and 
figures  following;  that  is  to  say,  "  1807,  November  2d,  the  above  account  was  adjusted 
"  and  settled  between  us  the  undersigned  Thomas  Paine  and  Emma  Dickenson, 
"  and  the  above  balance  of  £6.35  8s.  S^d.  was  the  balance  ascertained  to  be  due  from 
"  the  said  Thomas  Paine  to  the  said  Emma  Dickenson ;  and  the  said  Thomas  Paine 
"  did  thereby  charge  and  subject  the  two  messuages  or  dweUing-houses  lately  erected 
"  and  built,  but  not  finished,  and  also  the  two  messuages  or  dwelling-houses  adjoining, 
"  now  erecting  and  building,  with  their  appurtenances,  and  respectively  situate  and 
"  lying  in  the  parish  of  Walcot,  in  the  county  of  Somerset,  and  near  the  city  of  Bath, 
"  with  the  payment  to  the  said  Emma  Dickenson,  her  executors,  administrators, 
"  or  assigns,  of  the  said  balance  or  sum  of  £635  8s.  3;|d.  as  well  as  with  the  sum  of 
"  £200  advanced  and  lent  to  him  by  the  said  Emma  Dickenson,  on  his  bond  or  obliga- 
"  tion,  bearing  date  the  2d  of  November,  1805,  making  together  the  aggregate  sum 
"of  £835  8s.  3|-d.,  with  lawful  interest  hereafter  respectively  to  grow  due  thereon, 
"  as  witness  our  hands,  Thomas  Paine,  Emma  Dickenson." 

The  Master  then  found,  that  the  two  dwelling-houses  described  in  the  memo- 
randum as  being  [290]  lately  erected,  but  not  finished,  and  the  two  messuages  or 
dwelling-houses  therein  de.scribed  as  adjoining  those  erecting  and  building,  with 
their  appurtenances,  were  known  by  the  numbers  17,  18,  19,  20  ;  that  Emma  Dicken- 
son continued  to  make  further  advances  of  money  to  Thomas  Paine;  and  another 
account  of  what  was  due  from  Thomas  Paine  to  Emma  Dickenson  was  stated  and 
settled  on  the  24th  of  June,  1808,  and  a  balance  of  £2025  2s.  Ofd.  was  then  ascertained 
to  be  due ;  that  by  a  memorandum  at  the  foot  of  the  account,  a  similar  charge  was 
made  upon  the  premises  as  in  the  former  memorandum  ;  that  an  account  of  the 
dealings  and  transactions  between  Emma  Dickenson  and  Thomas  Paine,  from  the 
settlement  of  the  last  account  up  to  the  14th  of  September,  1808,  was  stated  and 
adjusted  between  her  and  Thomas  Paine,  and  the  sum  of  £2425  Os.  Ofd.  was  thereby 
ascertained  to  be  the  balance  then  due  to  Emma  Dickenson  from  Thomas  Paine, 
who  signed  a  memorandum  in  writing  at  tlie  foot  of  the  account,  bearing  date  the 
1  4tli  of  September,  1808,  whereby  he  acknowledged  the  account  to  be  correct,  and 
he  thereby  charged  tlie  premises  mentioned  in  the  said  last-mentioned  memorandum 
of  the  24th  of  June,  1808,  and  likewise  all  and  every  other  the  messuages  or  dwelling- 
houses,  lands,  hereditaments,  fee-farm  or  ground-rents,  also  situate  and  lying  in 
Somerset  Place  aforesaid,  adjoining  the  said  before-mentioned  unfinished  messuages 
or  dwelling-houses,  with  the  payment  to  Emma  Dickenson,  her  heirs,  executors, 
administrators,  and  assigns,  of  the  sum  of  £2425  Os.  Ofd. ;  and  he  thereby  agreed 
to  make  and  execute  unto  Emma  Dickenson  a  good  and  sufficient  mortgage  of  all 
and  every  the  messuages  [291]  or  dwelling-houses,  lands,  hereditaments,  fee-farm 
or  ground-rents,  situate  and  lying  iii  Somerset  Place  aforesaid,  including  therein 
the  four  unfinished  messuages  or  dwelling-houses. 

The  Master  certified  that  the  dwelling-houses  mentioned  in  the  memorandum 
of  agreement  of  the  2d  of  November,  1807,  and  in  the  memorandum  of  agreement 
of  the  24tli  of  June,  1808,  were  erected  on  the  said  piece  of  ground,  which,  previous 
to  there  being  any  erections  or  buildings  thereon,  was  known  by  the  name  of  Lydes, 
or  Great  Lydes,  and  that  the  said  lands  had  been  purchased  in  the  years  1784  and 
1786,  by  Thomas  Paine,  from  John  Hooper,  and  that  the  land,  formerly  called  Lydes, 
or  Great  Lydes,  comprised  not  only  the  site  of  the  buildings  now  called  Somerset 
Place,  but  a  lawn  in  the  front  thereof,  and  the  site  of  a  messuage  or  dwelling-house 
which  had  been  since  erected  at  the  south  corner  thereof,  and  called  the  House  of 
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Protection,  or  Ivy  House  :  that,  previous  to  the  1  1th  day  ot  September.  li^Ofi,  'J'homas 
Paine  coUeeted  the  water  from  the  U])j)er  part  of  the  close  called  Lydes,  or  Great  ];ydes, 
and  brought  the  same  into  a  reservoir  at  the  lower  end  of  the  said  lawn,  and  laid  out 
the  said  lawn  for  an  ornament  to  the  buildings  called  Somerset  Place,  and  lie  certified 
that  from  the  affidavit  of  John  Slade,  of  Devizes,  in  the  county  of  Wilts,  gentleman, 
sworn  the  li'th  of  June,  18'23,  and  from  inspection  of  the  several  indentures  therein 
mentioned,  that  the  ground  then  forming  the  lawn  before  the  builditigs  called  Somer- 
set Buildings,  and  on  which  the  house  called  the  House  of  Protecticui,  (ji-  Ivy  House, 
containing  one  acre  and  a  half,  and  called  the  I^ydes,  or  Great  Lydes,  [292]  was  granted 
by  the  said  John  Hooper  to  Joiin  Fielder,  in  trust  for  the  said  Thoinas  Paine,  b\'  in- 
dentures of  lease  and  release,  bearing  date  respectively  the  i'.ld  and  24tli  days  of  Seji- 
tember,  1781:,  subject  to  a  fee-farm  rent  of  £12  12s.  payalile  thereout;  and  that 
another  close  or  piece  of  land  adjoining,  and  containing  three  and  a  half  acres,  called 
Lydes,  or  Greiit  Ijydes,  and  now,  with  the  buildings  thereon,  called  Somerset  Place, 
was  conveyed  by  the  said  John  Hooper  to  the  said  John  Fielder,  in  trust  for  the  said 
Thomas  Paine,  by  indentures  of  lease  and  release,  bearing  date  the  14th  and  15th 
days  of  July,  178G,  subject  to  a  yearly  fee-farm  rent  of  £25  payable  thei'eout. 

The  Master  then  stated,  that  the  whole  of  the  premises,  comprised  in  the  said 
several  indentures,  by  mesne  conveyances  became  vested  for  an  estate  of  inheritance 
in  Messrs.  Foster,  and  Co.  to  secure  a  sum  of  £1825  ;  and  that  by  indentures  of  lease 
and  release  of  the  2;M  and  24th  days  of  October,  1812,  the  said  Messrs.  Foster  and 
Co.  in  consideration  of  £1825  granted  and  eonvej^ed  the  said  two  several  plots  or 
pieces  of  ground  and  the  me.ssuages  or  dwelling-houses  thereon  erected,  unto  the  said 
John  Fielder,  and  his  heirs  and  assigns,  in  trust  for  the  said  Thomas  Paine,  his  heirs 
and  assigns  :  And  the  Master  further  certified,  that  the  sum  of  £1825  was  advanced 
by  Emma  Dickenson  to  the  said  Thomas  Paine,  to  enable  him  to  pay  oft"  the  said  mort- 
gage; and  that  for  securing  to  i]mma  Dicken.*on  the  sum  of  £1825  with  other  large 
monies  which  she  had  previously  advanced  to  Thomas  Paine,  and  on  the  occasion 
in  the  report,  stated,  the  title  deeds  relating  to  the  said  premises  were  deposited  and 
left  with  John  Slade,  for  the  purpose  of  effecting  the  security  therein  [293]  men- 
tioned, and  still  remained  in  his  custody,  or  the  custody  of  his  agents  ;  and  the  Master 
further  found,  that  an  account  of  the  dealings  and  transactions  between  Emma  Dicken- 
son and  Thomas  Paine,  was  stated  and  settled  up  to  the  14th  day  of  September,  1813, 
and  that  the  sum  of  £7708  (5s.  4^d.  was  then  found  to  be  due  from  Thomas  Paine 
to  Emma  Dickenson,  and  that  a  memorandum  was  written  at  the  foot  of  the  account 
bearing  date  September  10,  1813,  and  signed  by  Emma  Dickenson  and  Thomas  Paine  ; 
that  Thomas  Paine  thereby  charged  the  four  messuages,  or  dwelling-houses,  lately 
built  by  liim.  and  their  respective  appurtenances,  in  a  certain  place,  or  site  of  build- 
ings, called  Somerset  Place,  in  the  parish  of  Walcot,  and  likewise  all  and  every  other 
messuag&s  or  dwelling-houses,  lands,  hereditaments,  and  fee-farm  or  ground-rents, 
also  situate,  lying,  and  being  in  Somerset  Place,  adjoining  the  aforesaid  four  new 
erected  messuages  or  dwelling-houses,  with  the  payment  to  Emma  Dickenson,  her 
heirs,  executors,  administrators,  and  assigns,  of  the  sum  of  £7708  6s.  4-]d. ;  and  that 
Thomas  Paine  thereby  promi.sed  and  agreed  to  execute  to  Emma  Dickenson  a  good 
and  sufficient  mortgage  of  all  and  every  his  said  messuages,  dwelhng-houses.  lands, 
hereditaments,  fee-farm  or  ground-rents,  situate  and  lying  in  Somerset  Place,  includ- 
ing therein  the  four  new  erected  messuages  or  dwelling-houses,  subject  to  the  several 
charges  or  mortgage  incumbrances  thereon,  as  soon  as  such  mortgage  could  be  pre- 
pared and  tendered  to  him  for  execution. 

The  Master  found,  that  in  1810,  an  agreement  was  entered  into  between  Thomas 
Paine,  of  the  one  part,  and  William  Broom,  and  James  Chapman,  a  builder,  [294]  of 
the  other  part,  whereby,  after  reciting  that  Thomas  Paine,  at  the  time  of  the  execution 
of  the  said  agreement,  was  seised  in  fee  simple,  in  possession  of,  in,  and  to  a  piece  or 
parcel  of  land,  in  or  upon  which  there  were  several  springs  of  water,  and  that  the  same 
were  situate,  lying,  and  being  in  the  parish  of  Walcot  aforesaid,  which  was  moie 
particularly  described  in  tiie  plan  in  the  margin  of  the  said  agreement;  and,  after 
reciting  that  the  said  William  Bi-oom  and  James  Chapman  were  ])ossessed  of  ;i  cei'tain 
parcel  of  land,  situate  in  the  said  jiarish  of  Walcot,  upon  which  the  .said  William  Bi'oinii 
and  James  Chapman  had  erected  several  Ixiuses,  and  then  were  erecting  and  building 
other  houses,  and  then  intended  to  erect  and  build  several  others,  and  which  houses 
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were  intended  to  form  a  pile  of  buildings,  consisting  of  thirteen  liouses.  and  to  be 
called  by  the  name  of  Cavendish  Place  :  And,  after  reciting  that  Thomas  Paine  agreed 
with  William  Broom  and  James  Chapman  to  supply  all  the  houses  to  be  built  by 
William  Broom  and  James  Chapman,  upon  the  said  last-mentioned  piece  of  land, 
with  fresh  water  from  the  springs  in  the  said  first-mentioned  piece  or  parcel  of  land, 
and  to  enter  into  such  covenants  for  such  purposes  as  were  thereinafter  expressed 
and  contained,  it  was  witnessed,  that  the  said  Thomas  Paine  did  thereby  agree  with 
the  said  William  Broom  and  James  Chapman,  that  the  said  Thomas  Paine  would 
erect  and  build,  in  or  upon  the  said  first-mentioned  piece  of  land,  a  reservoir,  to  contain 
a  sufficient  supply  of  water  for  the  houses  to  be  erected  and  built,  etc.;  and  that  they, 
W'illiam  Broom  and  James  Chapman,  their  executors  or  administrators,  should  pay, 
or  cause  to  be  paid,  to  Thomas  Paine,  his  heirs  or  [295]  assigns,  certain  annual  rents 
for  each  respective  house  already  or  tliereinafter  to  be  built  on  the  said  pile  of  build- 
ings, called  Cavendish  Place,  as  thereinafter  particularly  mentioned  :  And  the  Master 
further  found,  that  the  said  houses  in  Cavendish  Place  and  Cavendish  Crescent,  were 
accordingly  built,  and  the  said  reservoir  erected,  and  the  main  pipe  and  feather  pipe 
and  cisterns  completed  according  to  the  agreement  contained  in  the  said  two  herein- 
before recited  indentures  of  agreement.     And  he  certified  that  an  indenture  was 
made  and  executed  on  the  31st  day  of  Augu.st,  1S15,  between  Thomas  Paine  of  the  one 
part,  and  John  Lewis  Fournier  of  the  other  part,  whereby,  after  reciting  that  John 
Lewis  Fournier  had  lent  and   advanced   to  Thomas  Paine  certain  sums  of  money, 
making,  in  the  whole,  the  sum  of  £700  ;  and  that  John  Lewis  Fournier  had  engaged 
to  lend  Thomas  Paine  the  further  sum  of  £.300  :  and  also  reciting  that  John  Lewis 
Fournier  had  not  then  as  yet  received  any  security  whatever  for  the  monies  so  ad- 
vanced, and  had  applied  to  Thomas  Paine,  who,  being  then  incapable  of  effectuating 
a  good  and  sufficient  security,  had  proposed  to  give  his  bond  for  the  said  sum  of  £700 
and  to  enter  into  a  covenant,  thereinafter  mentioned,  for  granting  and  executing 
to  John  Lewis  Fournier,  a  mortgage  in  fee.  or  for  a  term  of  years,  of  a  messuage  or 
tenement,  which  Thonuis  Paine  was  then  building  upon  a  certain  plot  of  land,  situate 
near  Somerset  House,  in  the  jjarish  of  Walcot.  and  to  assign  to  John  Lewis  Fournier, 
by  way  of  mortgage,  or  by  way  of  a  further  or  collateral  secuiity,  the  beneficial  interest 
in  the  said  recited  agreements  of  the  28th  and  29th  days  of  June.  LSIO,  which  said 
contract,  it  was  [296]  agreed,  should,  with  the  indenture  then  in  recital,  in  the  mean 
time  be  deposited  in  the  hands   of   John   Lewis  Fournier  :   And  also  reciting,  that 
Thomas  Paine,  in  part  performance  of  his  proposal,  had,  by  his  bond,  bearing  even  date 
with  the  said  indenture,  become  bound  unto  John  Lewis  Fournier,  his  executors, 
administrators,  and  assigns,  in  the  penal  sum  of  £1400  with  a  condition,  etc..  it  was 
witnessed  that,  in  performance  of  the  said  proposals,  in  consideration  of  the  said  sum 
of  £700  so  advanced,  and  of  the  further   sum  of  £300  intended  to  be  advanced  to 
Thomas  Paine  by  John  Lewis  Fournier,  Thomas  Paine  did  thereby  for  himself,  etc. 
covenant,  etc.  with  John  Lewis  Fournier,  etc.,  that  he,  Thomas  Paine,  his  heirs  and 
assigns,  would,  on  or  before  the  1st  of  March.  ISIG,  sign,  seal,  and  deliver  a  good  and 
sufficient  indenture,  or  instrument,  by  way  of  mortgage,  for  the  purpose  of  securing 
to  John  Lewis  P'ournier,  his  executors,  etc.  the  sum  of  £700  with  interest  for  the 
same,  together  with  the  sum  of  £300  intended  to  be  advanced  to  or  for  the  benefit 
of  Thomas  Paine,  as  aforesaid,  with  lawful  interest  thereon,  with  all  other  monies 
which,  at  the  time  of  such  indenture  or  instrTiment.  by  way  of  mortgage,  should 
have  been  then  advanced  by  John  Lewis  Fournier  to  Thomas  Paine,  or  for  his  benefit, 
togetlier   with   lawful   interest   upon   all   such   last-mentioned   monies  ;   and  Thomas 
Paine  did  thereby  further   covenant  and  agree,  to  and  with  John  Lewis  Fournier, 
that  he  and  his  heirs,  executors,  and  administrators,  woTild  in  and  by  such  indenture 
or  instrument,  by  way  of  mortgage,  convey,  release,  a.ssign.  or  otherwise  assure  to 
John  Lewis  Fournier,  his  heirs,  executors,  administrators,  and  assigns,  all  that  plot. 
[297]  piece,  or  parcel  of  ground,  situate  near  to  or  opposite  Somerset  House,  in  the 
occupation  of  Thomas  Paine,  and  the  said  messuage  or  tenement  then  building  and 
intended  to  be  built  thereon,  etc.;  and  also  the  water-rents,  respectively  reserved  in 
and  by  the  said  agreements  or  contracts  thereinbefore  severally  referred  to.  and  other- 
wise recited,  together  with  the  said  contracts,  and  all  deeds,  muniments  of  title,  and 
papers  relating  to  the  said  premises  respectively  ;  and  that  the  said  two  several  con- 
tracts or  agreements  of  the  28th  and  29th  days  of  June.  1810,  were  on  or  before  the 
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;31st  of  August.  1815,  deposited  hy  Thomas  Paine  in  tlie  hands  of  John  Lewis  Fournier, 
in  wliose  etistody  the  same  then  were. 

Tlie  Master  found,  that  the  title  deeds,  evidences,  and  writings  relating  to  the  said 
pieces  of  Umd,  called  Lyde^s,  or  CJreat  Lydes,  conveyed  to  or  in  trust  for  Thomas  Paine, 
had  ever  since  the  10th  of  March.  1813,  remained  in  the  possession  of  John  Slade, 
as  the  solicitor  of  Ennna  Dickenson,  and  that  since  the  deposit  of  the  title  deeds,  tlie 
house  called  the  House  of  Protection,  or  Ivy  House,  had  been  built  upon  part  of  the 
premises  formerly  called  Lydes,  and  comprised  in  the  deeds  so  deposited  with  .lohn 
Slade  ;  and  he  found  that  the  springs  from  whence  the  .said  houses,  called  Cavendish 
Place  and  Cavendish  Crescent  were  supplied  with  fresh  water,  and,  in  consideration 
of  which  supply,  the  rents  mentioned  in  the  said  several  indentures  of  the  28th  and 
■29th  days  of  June,  1810,  are  reserved,  arose  from  part  of  the  said  land,  called  the 
Lydes.  and  so  conveyed  to  or  in  trust  for  Thomas  Paine  ;  and,  in  consideration  of  the 
facts  therein  stated,  and  of  the  evidence  so  laid  before  him,  he  [298]  certified  that  the 
securities  of  Emma  Dickenson,  by  virtue  of  the  said  several  agreements  of  November  "2, 
1S()7.  June  2-1.  1808.  September'u.  1808.  and  September  10,  1  8i;5,  and  by  the  deposit 
of  the  title  deeds  of  the  lands  and  premises,  formerly  called  Lydes,  or  (treat  Lydes, 
extended  over  the  whole  of  the  said  premises,  and  comprised  the  lawn  in  which  the  said 
reservoirwas  formed,  and  whence  the  houses  in  Cavendish  Place  and  Cavendish  Cres- 
cent were  supplied  with  water,  and  also  the  said  house  called  the  House  of  Protection, 
or  Ivy  House  ;  and  he  certified  that  by  virtue  of  the  said  indenture  of  the  .31st  day  of 
August,  1815,  and  by  the  deposit  of  the  said  several  indentures  of  28th  and  29th 
days  of  June,  1810.  the  security  of  John  Lewis  P'ournier  extended  over  the  water- 
rates  reserved  by  the  said  indentures  of  the  28th  and  29th  days  of  June,  1810,  and 
also  the  plot,  piece,  or  parcel  of  ground,  described  in  the  said  indenture  of  the  31st 
day  of  August,  1815,  situate  near  or  opposite  Somerset  House,  in  the  occupation 
of  Thomas  Paine,  and  the  messuage  or  tenement  then  intended  to  be  built  thereon, 
and  which  said  messuage  or  tenement  had  since  been  built,  and  had  been  called 
the  House  of  Protection,  or  Ivj'  House,  but  subject,  as  to  such  piece  or  parcel  of  ground, 
and  messuage  or  tenement,  to  the  prior  security  which  Enuna  Dickenson  acquired 
by  the  means  thereinbefore  mentioned. 

The  Appellants.  Stephen  Turner  and  Mary  Fournier,  took  two  exceptions  to  the 
report,  the  first  of  which  exceptions  was.  that  the  Master  ought  not  to  have  found  that 
the  security  of  Emma  Dickensoii,  by  virtue  of  the  several  agreements  in  the  report 
referred  to,  of  the  2d  of  November,  [299]  1807.  21:th  June.  1808.  Uth  September. 
1808,  and  10th  September,  1813,  and  by  the  deposit  of  the  title-deeds  of  the  lands 
and  premises  formerly  called  Lydes,  or  Great  Lydes,  extended  over  the  whole  of  the 
premises  in  the  report  mentioned,  and  comprised  the  lawn  in  which  the  reservoir 
therein-mentioned  is  formed,  and  from  whence  the  houses  in  Cavendish  Place  and 
Cavendish  Crescent  were  supplied  with  water,  and  also  the  house  called  the  House  of 
Protection,  or  Ivy  House  ;  and  the  second  of  such  exceptions  was  that  the  said  Master 
ought  not  to  have  found  that  the  security  of  John  Lewis  Fournier,  in  the  report 
mentioned,  upon  the  House  of  Protection,  or  Ivy  House,  is  subject  to  the  prior  security 
which  Emnui  Dickenson  acquired  by  the  means  thereinbefore  mentioned. 

The  exceptions  were  argued,  on  the  11th  of  March.  1820,  before  the  Vice-Chan- 
cellor  (Sir  John  Le<ach),  who  allowed  the  same. 

William  Henry  Dickinson  appealed  to  the  Lord  Chancellor,  from  the  firder  of 
the  Vice-Chancellor.  The  appeal  was  heard  on  the  19th  of  November,  1828,  and 
the  exceptions  were  overruled. 

On  the  19th  of  May,  1829,  an  order,  or  decree  was  drawn  up  in  the  said  causes, 
whereby  the  plaintiff's  original  bill  was  dismissed  with  costs. 

On  a  petition  of  rehearing,  by  a  decree  in  the  said  causes,  made  by  the  Lord  Chan- 
cellor, on  the  10th  of  August,  1832,  it  was  ordered,  that  it  should  be  referred  to  the 
Master  to  whom  the  cause  was  referred,  to  take  an  account  of  ^vhat  was  due  to  the 
defendant  William  Henry  Dickinson,  as  representative  of  Emma  Dickenson,  for  prin- 
cipal and  interest  on  the  security  which  Emma  Dickenson  acquired  as,  in  the  said 
report  dated  the  20th  of  [300]  July,  1824,  mentioned  ;  and  to  tax  the  costs  of  William 
Henry  Dickinson,  of  these  suits  ;  and  upon  the  plaintiffs.  Stephen  Turner  and  Mary 
Fournier  paying  to  William  Henry  Dickinson,  what  should  be  reported  due  for  such 
principal,  interest,  and  costs,  within  six  months  after  the  Master  should  have  made 
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his  report,  at  such  time  and  place  as  the  Master  shoukl  ap]ioint,  it  was  ordered,  that 
William  Henry  Dickinson  should  reassign  the  premises  comprised  in  his  securities, 
free  and  clear  of  and  from  all  incumbrances,  etc.,  and  deliver  up  all  deeds,  etc.  But 
in  default  of  the  plaintiffs  paying  to  the  defendant  what  should  be  reported  due  for 
such  principal,  interest,  and  costs  as  aforesaid,  by  the  time  aforesaid,  the  plaintiffs' 
bill  was  to  stand  dismissed  out  of  Court,  with  costs,  to  be  taxed  by  the  Master.  But 
in  case  the  said  plaintiff's  should  redeem  the  said  defendant,  it  was  ordered,  that  the 
said  Master  should  take  an  account  of  what  was  due  to  the  plaintiffs  for  principal 
and  interest  on  their  mortgage,  and  tax  their  costs  of  this  suit,  and  compute  interest 
on  what  they  should  have  so  paid  to  the  defendant  William  Henry  Dickinson  ;  and 
upon  the  defendant  William  Henry  Dickinson  paying  to  the  plaintiff's  what  should 
be  reported  due  to  them  for  principal,  interest,  and  costs,  together  with  what  they 
should  have  paid  to  the  said  defendants,  with  interest  thereon,  as  aforesaid,  within 
three  months  after  the  Master  should  have  made  his  report,  at  such  time  and  place 
as  he  should  appoint,  it  was  ordered,  that  the  plaintiff's  should  reconvey  the  mort- 
gaged premises,  free  and  clear  of  and  from  all  incumbrances  done  by  them,  or  any 
claiming  by,  from,  or  under  them,  and  deliver  up  all  deeds  and  writings  in  their  [301] 
•custody  or  power,  relating  thereto,  upon  oath,  to  the  said  defendant,  or  to  whom 
he  should  appoint  ;  and  in  default  of  the  defendant  paying  to  the  plaintiffs  what 
should  be  reported  due  to  them  for  principal,  interest,  and  costs,  as  aforesaid,  by  tlie 
time  aforesaid,  the  said  defendant  was  from  thenceforth  to  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity  of  redemption,  of,  in, 
and  to  tlie  said  mortgaged  premises. 

Stephen  Turner  and  Henry  Fournier  appealed  against  the  order  of  the  19th  of 
Noveml)er,  1828,  the  decree  or  order  of  the  1  9th  of  May,  1829,  and  the  decree  of  the 
10th  of  August,  1832,  except  so  far  as  it  reverses  the  decree  or  order  of  tlie  19th  of 
May,  1829. 

For  the  Appellant,  Mr.  Knight  and  Mr.  Ijynch. 

The  agreements  of  the  2d  of  November,  1807— the  24th  of  June,  1808— the  14th 
of  September,  1808 — and  the  10th  of  September,  1813, — do  not  comprise  the  lawn, 
upon  which  the  reservoir  is  situate,  nor  the  house,  opposite  Somerset  Place,  called 
the  House  of  Protection,  or  Ivy  House. 

The  alleged  deposit  of  the  title  deeds  was  not  such  a  deposit  as  to  create  an  equitable 
mortgage. 

By  the  indenture  of  the  31st  of  August,  1815,  and  the  deposit  of  the  contracts, 
John  Lewis  Foiirnier  had  obtained  a  prior  security  to  that  of  Emma  Dickenson,  upon 
the  reservoir  and  house,  called  the  Ivy  House,  or  House  of  Protection,  as  well  as  upon 
the  water-rents.  * 

[302]  For  the  Respondents,  Mr.  Pemberton  and  Mr.  Simpkinson. 
Under  the  circumstances  stated  in  the  evidence  produced  before  the  Master,  the 
securities  of  Emma  Dickenson  under  the  agreements  of  the  14th  of  September,  1808, 
and  the  14th  of  September,  1813,  according  to  the  true  construction  of  the  agree- 
ments, extended  over  the  whole  of  the  lands  and  premises  formerly  called  Lydes, 
or  Great  Lydes,  and  comprised  the  lawn  in  wliich  the  reservoir  was  formed,  and  the 
springs  from  which  the  reservoir  and  the  houses  in  Cavendish  Place  and  Cavendish 
Crescent  were  supplied  with  water,  and  also  the  house  called  the  House  of  Protection, 
or  Ivy  House. 

If  it  were  otherwise  doubtful  whether  the  two  agreements  or  either  of  them  would 
alone  have  admitted  of  such  construction,  the  securities  of  Emma  Dickenson  under 
the  two  agreements,  and  also  the  deposit  of  the  title-deeds  of  the  lands  and  premises 
formerly  called  Lydes,  or  Great  Lydes,  clearly  extended  over  the  whole  of  the  premises, 
and  comprised  the  lawn  and  reservoir  and  springs  of  water,  and  also  the  house  called 
the  House  of  Protection,  or  Ivy  House. 

(March  24.)    Lord  Brougham. — I  have  no  hesitation  whatever  in  recommending 

*  On  the  part  of  the  Appellants,  a  passage  in  the  printed  case  was  proposed  to  be 
read,  to  which  an  objection  being  taken  by  the  Respondent's  counsel,  that  it  did  not 
appear  in  the  recitals  of  the  decree.  Lord  Brougham  s,aid,  that  the  Appellant,  if  he 
intended  to  object,  should  have  applied  to  the  House  to  have  the  passage  struck  out 
of  the  printed  case. 
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your  Lordships  to  come  to  a  dt'tenninatiou  in  this  case,  in  favour  of  the  decree  of  the 
Court  beknv  ;  and  I  think  tliere  is  sufficient  for  you  to  do  so  on  the  first  point,  without 
going  into  the  second  point  :  that  is,  on  the  question  of  construction  of  the  two  mort- 
gages of  the  14th  September,  1808,  and  the  14th  September,  1813,  wliich  in  fact 
are  to  be  considered  together  ;  and  I  have  [303]  no  doubt  (as  I  shall  be  able  to  show 
in  the  opinion  I  shall  offer  to  your  Lordships),  that  the  Master  who  originally  investi- 
gated this  matter,  after  entering  in  detail  into  the  evidence  connected  with  the  ques- 
tion, came  to  a  right  and  sound  conclusion.  This  opinion,  liowever,  was  displaced 
for  the  moment  by  his  Honour  the  then  Vice-Chancellor,  but  was  afterwards  replaced 
by  the  then  Lord  Chancellor,  the  noble  and  learned  Lord  now  on  the  Woolsack. 

The  question  whicli  we  have  first  to  consider  is  this  :  Whether  the  words  in  the 
deeds  to  wliich  I  have  referred,  are  comprehensive  enough  to  carry  with  them  the 
ground  on  which  tlie  Ivy  House  is  built,  and  that  part  of  the  ground  on  whieli  the 
water  was  raised  and  the  reservoir  constructed,  or  was  there  an  intention  to  reserve 
these  under  another  qualification  1 

If  a  grant  was  not  absolutely  made  in  this  equitable  mortgage,  to  cover  the  Ivy 
House  and  water-course,  no  one  can  doubt  this  principle,  that  the  proof  that  such 
was  not  the  intention  lies  on  the  party  who  would  exclude  them.     The  question, 
therefore,  would  be  more  accurate  if  stated  thus  :  Whether  the  words  of  the  convey- 
ance are  sufficient  to  carry  the  Ivy  House  and  reservoir  ;  and  proof  sufficient  has 
not  been  adduced  that  such  was  not  the  intention  ;  it  must  be  taken  that  they  were 
so  carried  by  those  instruments,  unless  the  contrary  intention  appears,  namely,  an 
intention  to  except  them  from  the  operation  of  these  instruments,  whicli  intention 
might  be  shown  either  by  manifest  implication,  or  by  evidence  of  the  transaction 
itself  'f     .My  ojjinion  is,  tliat  the  words  are  as  large  as  can  be  used  for  such  a  purpose, 
and  that  the  [304]  terms  of  the  instrument  are  sufficient  to  carry  the  premises  in 
question.     It  says,  "  I,  the  said  Thomas  Paine,  do  hereby  charge  and  subject  the  two 
messuages  or  dwelling-houses,  now  erecting  and  building,  etc.  with  their  appurten- 
ances, respectively  situate,  lying,  and  being  in  a  certain  place  or  pile  of  building,  called 
Somerset  Place,  in  the  parish  of  Walcot  in  the  county  of  Somerset,  and  near  the  city 
of  Bath,  and  likewise  all  and  every  other  my  messuages  or  dwelling-houses,  lands, 
hereditaments,  and  fee-farm  or  ground  rents,  also  situate  and  lying  in  Somerset  Place 
aforesaid,  and  adjoining  the  said  before-mentioned  unfinished  messuages  or  dwelling- 
houses,"  etc.     There  he  uses  the  terms  "  pile  of  building  called  Somerset  Place  ;  " 
it  is  also  used  very  plainly  in  the  subsequent  agreement.     If  the  expression  had  been 
used  as  applicable  to  Somerset  House  in  London,  could  it  be  contended  that  you 
would  not  include  the  area  of  the  building,  the  great  square  where  the  statue  stands  i 
certainly  not.     Yet,  at  the  same  time,  if  you  asked  where  the  Treasurer  of  the  Navy 
lived,  you  would  be  told  in  Somerset   House  ;  and  according  to  this  argument,  it 
would  be  said  that  the  expression  could  not  be  taken  to  embrace  the  whole  of  the 
buildings — there  were  some  of  them  not  connected  with  the  rest.     The  one  term 
must  be  considered  to  embrace  the  whole.     He  uses  the  words  in  both  senses.     He 
says,  "  all  and  every  otlier  my  messuages  or  dwelling-houses,  lands,  hereditaments, 
"  and  fee-farm  rents,  also  situate  and  lying  in  Somerset  Place  aforesaid,  and  adjoining 
"  the  said  before  mentioned  four  messuages  or  dwelling-houses,"  etc.  :  that  will  apply 
to  the  whole,  including  roads,  etc.     The  question  then  is,  Does  the  land  in  question 
lie  in  [305]  Somerset  Place,  and  is  it  adjoining  to  the  messuages  or  dwelling-houses 
alluded  to  ?     Now,  my  opinion  is.  on  comparing  the  terms  of  the  deeds  with  the  plan 
before  your  Lordships,  that  it  does  lie  in  Somerset  Place,  and  that  it  is  adjoining  to 
the  premises.     But  it  was  said,  in  argument,  that  it  was  very  unlikely  that  he  would 
erect  a  house  of  this  description,  and  on  property  of  this  peculiar  kind  ;  and  that  it 
could  not  be  intended  that  these  should  pass  under  these  general  words,  without 
specifying  them  by  a  particular  description  :   but  the  answer  is,  that  in  1808  there 
was  no  such  thing  in  existence,  nor  could  any  person,  in  drawing  the  conveyance, 
have  dreamt  of  such  a  thing,  where  there  is  no  e\-idence  to  show  that  it  was  even 
in  contemplation  ;  and  no  one  who  had  not  the  gift  of  prophecy  could  have  foreseen 
the  event.     If  there  was  no  evidence  of  the  fact  or  conjecture,  there  was  nothing  to 
carry  the  case  a  step  further.     Why  was  not  this  mentioned  in  the  deed,  but  because 
he  did  not  know  of  their  actual  or  probable  existence.     Unless  he  had  excepted  every 
house  he  might  in  future  build,  these  words  to  which  I  have  referred  would  be  sufficient 
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to  carry  that  house  as  well  as  the  reservoir.  It  was  said  that  lie  w-as  very  unlikely 
to  lay  out  his  money,  if  he  thought  it  would  be  included  in  the  mortgages  lie  had 
granted.  Why  so  ?  If  he  would  be  benefited  by  the  outlay  :  he  was  the  mortgagor, 
and  the  equity  of  redemption  was  in  him  :  this  is  done  every  day.  Then  it  was  said, 
that  roads  existed  before  this  building  was  contemplated,  and  that  there  was  a  narrow 
strip  of  ground  which  formed  a  boundary  on  the  south  of  one  of  these  roads  :  but 
all  that  we  know  is,  that  it  was  an  open  space  of  the  nature  of  a  waste,  with  [306] 
nothing  to  form  a  natural  boundary.  But  it  was  said,  that  we  did  not  find  that  narrow 
strip  mentioned  within  the  boundary  ;  but  why  are  we  to  exempt  that  strip  of  ground, 
any  more  than  any  other  portion  of  the  property  ?  If  the  house  exi.sted  on  that  strip 
of  ground,  or  if  the  road  had  been  mentioned  as  a  boundary,  or  if  it  had  been  said 
that  the  land  was  enclo.sed  by  a  wall,  so  that  it  might  have  been  clearly  ascertained 
what  was  the  boundary,  the  case  would  have  been  different  ;  but  at  the  time  when 
these  improvements  were  nuide,  there  is  not  the  least  doubt  that  there  was  not  any 
natural  boundary — there  was  nothing  to  distinguish  from  the  rest,  the  water  of  the 
reservoir,  or  the  strip  of  ground  on  which  the  Ivy  House  has  since  been  built.  I 
have  really  no  doubt  whatever,  that  the  terms  "  Somerset  Place  "  were  meant  to  include 
the  roads  and  all  the  property,  and  that  there  was  no  exception,  or  intention  of  ex- 
ception, as  to  any  part  of  it  ;  and  if  it  is  not  proved  that  there  was  such  exception, 
or  intention  of  exception,  or  if  no  limit  or  boundary  is  expressed  in  these  deeds,  I  am 
bound  to  think  that  the  Master  was  correct,  and  that  he  came  to  a  right  conclusion. 
This  will  render  it  unnecessary  for  me  to  go  into  the  second  question. 

I  therefore  move  your  Lordships  that  the  Judgment  of  the  Court  below  be 
affirmed  ;  but  as  I  think  there  is  some  hardshijj  in  the  case,  I  move  that  the  Judg- 
ment be  affirmed  without  costs. 

Judgment  affirmed. 


[307]  ENGLAND. 

COURT  OF  EXCHEQUER. 

De  la  Poek,  Makquis  of  Waterfokd, — Appellant ;  Thomas  Knight,  Clerk,- — 

Respondent  [1835]. 

[Mews'  Dig.  V.  777.     S.C.  2  Y.  &  C.  22  ;  3  CI.  ct  F.  270;  and  see  11  CI.  &  F.  f.oS.] 

A  bill  for  discovery  and  relief  upon  a  claim  of  a  rector  for  tithes  being  filed 
against  an  infant,  an  answer  was  put  in  by  his  guardian.  The  infant  hav- 
ing attained  his  iiiajority,  the  Plaintiff  filed  a  supplemental  bill,  stating  the 
fact  of  the  infant's  having  come  of  age,  and  other  facts  alleged  to  have  been 
recently  discovered,  or  come  to  the  knowledge  of  the  Plaintifl :  the  supple- 
mental bill  also  comprised  the  same  statement  of  facts  as  the  original  bill, 
together  with  some  other  facts  not  supplemental  nor  alleged  to  have  been 
newly  discovered,  and  interrogatories  founded  upon  all  the  statements  ; 
it  prayed  only  a  discovery.  To  this  supplemental  bill  a  general  demurrer 
for  want  of  equity  was  filed.  The  demurrer  was  over-ruled  upon  the 
ground  that  the  Plaintiff  was  intitled  to  a  discovery  as  to  all  the  matters 
in  the  supplemental  bill  which  were  comprised  in  the  original  bill  and 
not  answered  :  and  also  as  to  matters  supplemental  and  those  alleged 
to  have  been  newly  discovered  ;  and  although  he  was  not  intitled  to  a 
discovery  as  to  matters  not  supplemental  nor  alleged  to  have  been  newly 
discovered,  the  demurrer  was  bad,  as  covering  too  much.  This  judgment 
was  affirmed  on  appeal. 

The  Respondent  filed  his  bill  in  Trinity  term,  1S30,  in  his  Majesty's  Court  of  Ex- 
chequer, against  the  Appellant,  and  divers  other  persons.  The  bill  was  amended 
under  an  order  dated  the  [308]  2Citli  of  June.  18,30,  and  again  amended  under  an 
order  dated  the  7th  of  May.  1S31. 

The  Appellant,  on  the  lUth  of  February,  1831,  being  then  an  infant,  put  in  his 
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answer  to  the  bill  by  guardian,  refusing  to  answer  sonic  of  the  matters  in  the  original 
bill. 

In  Hilary  term,  1833,  (the  Appellant  having  some  time  previously  attained  his 
age  of  twenty-one  years)  the  Respondent  filed  a  supplemental  bill  against  the  Appel- 
lant, stating  that  the  Respondent,  was,  in  November,  1819,  duly  presented  and  insti- 
tuted to  and  inducted  into  the  rectory  and  parish  church  of  Ford,  in  the  county  of 
Northumberland  ;  and  that  he  had  ever  since  been  and  still  was  the  rector  thereof, 
and  as  such  rector  had  ever  since  his  presentation,  institution,  and  induction,  been 
and  then  was  well  entitled  to  have,  receive,  and  take,  all  and  singular  the  tithes,  as 
well  great  as  small,  yearly  arising,  growing,  renewing,  and  iiici-easing  in  and  through- 
out the  parish  of  Ford,  and  the  titheable  places  thereof,  and  that  the  .\p])ellant  was, 
at  the  time  of  filing  the  original  bill,  and  bad  ever  since  been  and  then  was  the  patron 
of  the  rectory  of  P^ord,  and  lord  of  the  manor  of  Ford,  and  an  occupier  of  land  within 
the  rectory  of  Ford,  and  the  titheable  places  thereof,  and  that  several  of  the  owners 
and  occupiers  of  land  and  farms  within  the  parish  of  Ford,  and  the  titheable  places 
thereof,  neglected  or  refused  to  set  out  or  render  to  the  Respondent  the  tithes  of  the 
titheable  matters  and  things  had  and  taken  by  them  respectively  upon  and  from  off' 
their  resjiective  farms  and  lands,  to  which  the  Respondent  was  well  entitled,  and 
neglected  or  refused  to  make  any  recompense  or  satisfaction  to  the  Respondent  for 
the  [309]  value  thereof  ;  and  that  the  Respondent  therefore,  in  or  as  of  Tiinity  term, 
in  the  eleventh  year  of  the  reign  of  his  late  Majesty  King  (ieorge  the  Fourth,  filed 
his  bill  of  complaint  in  the  said  ("ourt,  (and  which  was  afterwards  amended  and  re- 
amended  by  orders  of  that  Court,  dated  the  2()th  of  June,  1830,  and  the  7th  of  May, 
1831,  as  before  mentioned)  against  the  Appellant,  and  again.st  John  Carr,  and  divers 
other  persons  ;  thereby  stating  as  therein  was  stated,  and  praying  that  they  might 
be  decreed  to  come  to  a  fair  account  with  the  Respondent  for  the  single  value  of  the 
tithes  of  the  titheable  matters  and  things  in  the  said  original  bill  mentioned,  had, 
and  taken  by  John  Carr,  deceased,  and  Edward  (irey,  and  William  Wilson,  in  the 
said  original  bill  severally  mentioned  ;  and  the  .said  Defendants  respectively,  upon  and 
from  oft'  their  respective  farms  and  lands,  and  during  the  respective  periods  in  the 
said  original  bill  mentioned,  and  to  pay  unto  the  Respondent  what  should  appear 
to  be  coming  to  the  Respondent  from  them  respectively,  on  the  taking  of  such  account ; 
and  that  the  Defendants  John  Carr,  etc.  might  respectively  admit  assets  of  John 
Carr,  deceased,  Edward  (irey  and  William  Wilson  respectively  come  to  their  hand 
sufficient  to  answer  the  demands  of  the  Respondent  in  that  suit ;  or  that  the  usual 
accounts  might  be  ordered  to  be  taken  of  the  personal  estate  and  eft'ects  of  John  Carr, 
deceased,  Edward  Grey,  and  William  Wilson,  respectively,  the  Respondent  thereby 
waiving  all  pains  and  forfeitures  which  might  have  been  incurred  by  the  said  John 
Carr,  deceased,  Edward  Crey,  and  William  Wilson,  or  by  the  Defendants  respectively, 
for  subtracting  and  not  setting  out  the  said  tithes. 

[310]  The  sup]ilemental  bill  also  stated,  that  the  several  Defendants  to  the  original 
bill  put  in  their  answers  thereto,  and  that  in  particular  the  Appellant,  who  was  at 
that  time  an  infant  under  the  age  of  twenty-one  years,  by  the  Right  Honourable 
(ieorge  Thomas  Beresford,  commonly  called  Lord  George  Thomas  Beresford,  bis 
gtiardian,  put  in  his  answer  to  the  bill,  and  thereby  amongst  other  things  stated  and 
alleged  that  the  parish  of  Ford  was  a  rectory,  and  comprised  within  its  bounds  or 
precincts,  amongst  other  lands,  the  manor  of  Ford  ;  and  that  the  manor  of  Ford  had 
always,  as  the  Appellant  believed,  from  time  whereof  the  memory  of  man  was  not 
to  the  contrary,  contained  and  did  then  contain  within  its  boundaries  u]iwards  of 
8000  acres  of  land,  altogether  of  great  value,  and  then  producing,  as  the  Appellant 
believed,  an  annual  rental  of  upwards  of  £10,000  ;  and  that  the  wliole  of  the  said 
8000  acres  of  land  and  ujnvards,  contained  in  the  manor  of  Ford,  had  always  been, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  and  were  then  situate 
lying  and  being  within  the  parish  of  Ford,  and  that  from  time  whereof  the  memory 
of  man  was  not  to  the  contrary,  there  had  been,  as  the  Appellant  believed,  always 
payable  by  the  lord  or  owner  of  the  manor  of  Ford  for  the  time  being,  and  such  lord 
or  owner  foi-  the  time  being  had,  as  the  Appellant  believed,  always  until  the  time 
thereinafter  mentioned  in  that  behalf,  paid,  by  equal  half-yearly  payments,  at  Lady- 
day  and  Michaelmas-day  in  each  year,  or  as  soon  after  as  the  same  was  demanded, 
to  the  parson  of  the  parish  of  Ford,  for  the  time  being,  the  yearlv  sum  of  £40.  for  the 
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maintenance  of  Divine  service  [311]  there,  for  and  in  lieu  and  in  contentation  of  all 
manner  of  tithes  arising,  growing,  renewing,  or  increasing  within  the  manor  of  Ford  ; 
and  that  the  lord  or  owner  of  the  manor  of  Ford  for  the  time  being,  or  his  assigns, 
had,  as  the  Appellant  believed,  always  from  time  whereof  the  memory  of  man  was 
not  to  the  contrary,  used,  in  respect  of  the  said  yearly  sum  of  £40  so  paid  to  the  parson 
of  the  parish,  to  have  and  of  right  ought  to  have,  the  tenth  of  all  manner  of  titheable 
things  arising,  growing,  renewing,  or  increasing  within  the  manor  of  Ford,  or  any 
part  thereof.  The  supplemental  bill  also  stated  that  the  Respondent,  by  his  amended 
bill,  further  stated,  that  the  Appellant  had  certain  deeds,  instruments,  books,  accounts, 
receipts,  papers,  and  writings,  relating  to  the  tithes  of  the  parish  of  Ford,  in  his 
custody  or  power,  and  sought  a  discovery  thereof  from  the  Appellant ;  but  the  Ap- 
pellant did  not,  by  his  answer,  make  any  answer  as  to  such  deeds,  instruments,  books, 
accounts,  receipts,  papers,  and  writings,  but  was  wholly  silent  as  to  the  same  ;  and 
that  by  the  practice  of  the  said  Court,  the  Respondent  was  not  allowed  to  take  ex- 
ceptions to  the  answer  of  the  Appellant  for  insufficiency,  inasmuch  as  the  Appellant 
was  then  an  infant. 

The  supplemental  bill  further  stated,  that  the  Respondent  had  lately  discovered 
that  in  times  past  the  lords  of  the  manor  of  Ford,  who  were  patrons  of  the  rectory, 
and  under  whom  the  Appellant  claimed,  used,  upon  presenting  to  the  rectory,  to 
require  and  take  from  the  person  about  to  be  presented,  who  used  to  give  a  penal 
bond,  that  he  would  not  demand  or  take  the  tithes  arising  from  the  farm  and  lands 
within  the  manor  of  Ford,  but  would  take  and  accept  a  [312]  sum  of  £40,  or  some  such 
sum,  as  a  satisfaction  for  the  tithes,  or  that  they  used  to  take  some  bond  to  some  such 
effect :  and  that  the  Respondent  had  also  discovered,  that  in  time  past  the  rectors  of 
the  parish  of  Ford,  when  no  such  bond  as  last-mentioned  was  given,  used,  upon  or 
soon  after  their  induction,  to  make  or  grant  a  lease  to  the  then  lord  of  the  manor  of 
Ford,  of  all  the  tithes  of  all  titheable  matters  arising  upon  or  from  the  farms  and  lands 
within  the  manor  of  Ford  ;  and  that  the  sum  of  £40  a  year,  or  some  such  annual  sum, 
was  the  rent  reserved  in  such  leases  to  be  paid  half-yearly  to  the  rector  by  the  lord  ; 
or  some  leases  to  some  such  efl'ect  were  made  by  some  of  the  former  rectors  of  the 
parish  to  some  former  lord  of  the  manor  ;  or  there  were  some  instruments  or  agree- 
ments in  writing,  whereby  the  sum  of  £40  was  affixed  as  the  whole  amount  to  be 
received  by  the  rectors  from  the  lords  for  the  tithes  of  such  lands  as  aforesaid  within 
the  manor  of  Ford,  or  for  some  tithes  within  the  parish  of  Ford  ;  and  that  the  Respon- 
dent was  advised  and  believed,  that  the  payment  of  £40,  in  the  answer  of  the  Appellant 
stated  to  be  an  immemorial  customary  payment,  in  fact  had  its  origin  in  such  bonds 
and  leases  or  other  instruments  or  agreements  as  were  thereinbefore  mentioned. 

The  supplemental  bill  further  stated,  that  the  Respondent  had  lately  learnt  that 
in  the  year  1573,  a  claim  was  made  in  respect  of  the  tithes  arising  within  the  manor 
iif  Ford,  by  the  then  rector  of  the  parish  of  Ford,  by  name  William  Bradforth,  against 
William  Carr,  the  then  lord  of  the  manor,  and  that  a  suit  was  instituted  by  the  said 
William  Bradforth,  against  the  said  William  Carr  in  respect  [313]  thereof,  and  that 
the  same  was  heard  before  the  council  in  the  town  of  Berwick-upon-Tweed  ;  and 
that  on  or  about  the  14th  October,  1573,  a  decree  or  decretal  order  was  made,  and 
which  was  entered  in  the  books  of  the  council  of  the  town,  and  vi^hich  was  in  the  words 
and  figures  following  ;  (that  is  to  say,)  "  It  is  ordered  that  all  controversies  between 
"  the  said  parties  touching  the  parsonage  of  Ford,  with  the  appurtenances,  etc.  shall 
"  be  arbitrated,  judged,  ended,  and  determined  by  some  arbitrators  indifferently 
"  named,  elect  and  chosen,  as  well  by  the  said  Mr.  William  Bradforth,  as  also  by  the 
"  said  Mr.  William  Carr,  viz.  by  Sir  Cuthbert  CoUingwood,  of  Esslington,  knight, 
"  Thomas  Foster,  of  Edderston,  Esquire,  Thomas  Bradforth,  baron  of  Bradforth,  and 
"  Henry  Hagston,  lord  of  Haggerston  ;  and  that  whosoever  of  the  said  parties  above 
"  named  shall  break  about  any  cause  of  impediment  of  the  same  award,  that  he  the 
"  said  party  so  being  in  default  shall  forfeit  unto  the  other  party  the  sum  of  £100  of 
"  good  English  money.  Item,  the  said  arbitrament  is  to  be  given  up  in  writing  under 
"  the  hands  and  seals  of  the  said  arbitrators  at  Alnwick  at  or  before  the  4th  of  January 
"  next  ensuing.  Item,  the  said  tithes,  etc.  now  in  controversy  shall  not  be  stirred  or 
"  nreddled  witlial  by  any  of  the  said  parties  in  the  meantime  upon  the  penalty  above 
"  rehearsed."  And  that  some  award  or  arbitrament  was  duly  made  by  the  arbitrators 
named  in  the  order,  by  which  it  would  appear  that  no  such  sum  as  £40  had  been  ini- 
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nicini)rially  paid  by  the  lords  of  the  manor  of  Ford  to  tlie  rector  of  tlie  parish  of  l''ord, 
in  Heu  of  tithes,  :is  was  alleged  by  the  Appellant,  or  by  which  it  would  appear  tliat 
[314]  tithes  in  kind  were  then  and  now  are  due  to  the  rector  of  Ford  from  the  owners 
and  occupiers  of  land  within  the  manor  of  Ford  :  And  that  the  Respondent  being 
advised  that  the  production  of  such  award  or  arbitrament  was  most  material  for 
the  support  of  his  aforesaid  claim  to  tithes,  had  caused  diligent  searcli  to  be  made  in 
and  amongst  his  deeds  and  papers,  and  also  amongst  the  records  kept  at  Berwick 
aforesaid,  and  elsewhere,  to  endeavour  to  discover  the  original  of  the  award  or  arbitra- 
ment, or  some  copy  thereof,  but  that  he  had  failed  to  find  the  same  or  any  copy  thereof, 
nor  was  it  or  any  copy  of  it  amongst  his  deeds,  papers,  or  writings  ;  and  that  the 
Respondent  had  lately  discovered  that  the  Appellant  had  the  said  award  and  arbitra- 
ment in  his  custody,  possession,  or  power,  or  some  copy  of,  or  extract  from  the  same. 

The  supplemental  bill  further  stated,  that  within  the  parish  of  Ford  there  was 
a  district  or  portion  of  land,  consisting  of  about  GOO  acres,  and  called  or  known  by  the 
name  of  the  Catford  Law  or  Hay  Farm,  which  formerly  belonged  to  the  lords  of  the 
manor  of  Ford,  and  was  part  and  parcel  of  the  manor  of  Ford,  and  was  held  by  the 
lords  of  the  manor  as  part  and  parcel  thereof  ;  but  that  the  Respondent  had  lately 
discovered  that  some  time  between  the  yeiir  1598  and  the  year  1660,  or  at  some  time 
thereabouts,  the  then  lord  of  the  manor  of  Ford  sold  the  district  or  portion  of  land 
called  Catford  Law  to  one  of  the  family  of  the  Carrs  of  Etall,  and  that  the  same  had 
ever  since  remained  and  then  was  held  by  the  family  of  the  Carrs  of  Etall,  and  that 
the  owners  and  occupiers  of  the  land  comprising  the  district  called  Catford  Law  or 
Hay  Farm,  and  of  every  part  thereof,  had  ever  [315]  since  the  aforesaid  sale  thereof, 
paid  tithes  of  all  titheable  matters  and  things,  had  and  taken  by  them  from  their 
said  lands,  to  the  rector  of  the  parish  of  Ford  ;  and  that  within  the  parish  of  Ford, 
there  was  a  portion  of  land  or  district  called  or  known  by  the  name  of  Heatherslaw, 
and  which  then  belonged  to  the  Appellant,  and  formed  part  of  the  lands  in  respect 
of  wliich  he  claimed  that  the  sum  of  £40  was  payable  in  lieu  of  tithes  ;  and  that  the 
Respondent  had  lately  discovered  that  the  district  of  Heatherslaw  was  formerly  a 
manor  of  itself,  and  was  not  part  or  parcel  of  the  manor  of  Ford,  and  did  not  belong 
to  the  lords  of  the  manor  of  Ford,  but  belonged  to  .some  other  person  or  persons,  whose 
names  were  not  known  to  the  Respondent  before  it  became  the  property  of  the  lords 
of  the  manor  of  Ford,  and  that  tithes  in  kind  were  always  paid  by  the  tenant  of 
the  lands  in  Heatherslaw  aforesaid  to  the  rectors  of  Ford,  for  the  time  being,  until 
some  time  between  the  years  168.5  and  1717,  when  Francis  Blake,  or  Sir  Francis 
Blake,  knight,  the  then  lord  of  the  manor  of  Ford,  purchased  the  said  manor  or  district 
of  Heatherslaw  of  the  then  owner  thereof,  whose  name  was  also  unknown  to  the 
Respondent ;  after  which  time,  and  not  before,  the  tithes  of  the  land  within  Heathers- 
law aforesaid,  were  introduced  into  and  included  in  the  aforesaid  bonds,  leases,  or 
instruments,  whereby  the  said  sum  of  £40  was  received  by  the  rectors  of  Ford,  in  lieu 
of  the  tithes  of  the  lands  the  property  of  the  lords  of  Ford,  and  that  the  district  of 
Heatherslaw  was  not,  nor  ever  had  been,  part  of  the  manor  of  Ford. 

The  supplemental  bill  further  stated,  that  the  Respondent  had  lately  discovered 
that  the  A]i-[316]-pellant  had,  at  the  time  of  fihng  the  supplemental  bill,  in  his  posses- 
sion, custody,  or  power,  divers  of  the  bonds  and  leases,  or  other  instruments  or  agree- 
ments in  writing,  thereinbefore  mentioned ;  and  had  also  divers  old  deeds,  instruments, 
and  writings,  whereby  it  would  appear  that  the  district  called  Catford  Law.  otherwi.se 
Hay  Farm,  formed  part  of  the  manor  of  Ford,  and  that  the  Appellant  had  also  the 
deeds  of  conveyance  of  the  .said  Catford  Law,  otherwise  Hay  Farm,  which  were  exe- 
cuted on  the  occasion  of  the  .sale  thereof  thereinbefore  mentioned  ;  and  that  he  had 
also  divers  deeds,  instruments,  and  writings,  whereby  it  would  appear  that  the  district 
called  Heatherslaw  was  a  manor  of  itself,  and  was  not  part  or  parcel  of  the  manor  of 
Ford,  and  that  tithes  in  kind  were  formerly  paid  for  lands  within  Heatherslaw  : 
And  that  the  Appellant  had  also  the  deeds  of  conveyance  of  the  district  or  estate  called 
Heatherslaw.  or  of  some  part  of  it,  which  were  executed  on  the  occasion  of  the  said  pur- 
chase thereof  thereinbefore  mentioned ;  or  that  he  had  some  of  them,  or  some  copy  of, 
or  extract  from,  or  abstract  of,  the  same,  or  some  of  them,  by  which  it  would  appear 
that  the  said  Catford  Law,  otherwise  Hay  Farm,  formed  part  of  the  manor  of  Ford, 
and  that  the  district  called  Heatherslaw,  was  not  part  of  the  manor  of  Ford  :  and 
that  the  Appellant  had  also  in  his  possession,  custodv.  or  power,  divers  other  deeds 
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papers,  and  writings,  wliercby  it  would  appear  tliat  the  sum  of  £40  had  not  been 
iniuiciaorially  paid  by  the  h)rd  of  tlie  manor  of  Ford  to  the  reetors  of  the  parish  of 
Ford  in  lieu  and  contentation  of  all  manner  of  tithes  arising  witiiin  the  nuuior  of 
Ford,  or  within  such  jilaces,  or  from  sueli  lands  as  [317]  were  then,  that  is.  at  the 
time  of  filing  the  supplemental  bill,  alleged  to  be  the  manor  of  Ford,  or  whieh  in  some 
way  tended  to  shew  the  Respondent's  title  to  tithes  in  kind  within  the  manor  of 
Ford. 

The  supplemental  bill  further  stated,  that  the  Appellant  had  then  attained  his 
age  of  twenty-one  years,  and  that  all  the  answers  of  the  Defendants  to  the  Eespon- 
dent's  original  bill  of  complaint  had  been  replied  to,  and  that  rejoinders  had  been 
filed,  and  that  the  Respondent  was  advised  that  it  was  material  for  the  support  of  his 
case,  on  the  hearing  of  the  suit,  and  in  order  to  shew  that  no  such  payment  as  that 
alleged  in  the  Appellant's  answer  had  existed  immemorially,  that  the  said  bonds, 
leases,  or  other  in.struments  or  agreements  in  writing,  and  the  award  or  arbitrament, 
or  some  copy  thereof,  and  the  deeds,  papers,  and  writings  thereinbefore  mentioned, 
should  be  produced  to  the  Respondent  for  his  inspection,  and  at  the  hearing  of  tlie 
cause,  to  which  the  Respondent  was  advised  he  was  well  entitled,  and  that  he  had 
therefore  applied  to  the  Appellant  to  produce  and  shew  the  same  to  him,  the  Respon- 
dent, and  to  make  a  full  disclosure  of  all  the  matters  and  things  in  the  supplemental 
bill  contained ;  but  that  the  Appellant  absolutely  refused  so  to  do.  The  supple- 
mental bill  contained  interrogatories  in  the  usual  manner,  and  many  of  the  interroga- 
tories contained  in  the  supplemental  bill  were  tlie  same  as  interrogatoi'ies  contained 
in  the  original  bill.  The  supplemental  bill  prayed  that  the  Appellant  might  make  a 
full  and  true  disclosure  and  discovery  of  all  the  matters  and  things  therein  contained. 

The  .\ppellant,  on  the  'Mst  of  February,  1833,  put  in  a  demurrer  to  the  supple- 
mental bill  on  the  [318]  ground  that  the  Respondent  was  not,  in  equity,  entitled  to  the 
discovery  sought  for  by  the  supplemental  bill  from  the  Appellant,  or  to  any  part  of 
such  discovery. 

The  demurrer  was  heard  on  the  4th  of  May,  1833,  before  Lord  Lyndhurst,  then 
Lord  Chief  Baron,  by  whom  the  demurrer  was  overruled  on  the  ground  that  the 
Respondent  would  have  been  entitled  to  an  answer  from  the  Appellant  (but  for  the 
Appellant's  then  infancy),  to  all  the  interrogatories  contained  in  the  original  bill, 
and  that  the  Respondent  was  therefore,  on  the  cessation  of  such  infancy,  entitled  to 
an  answer  to  such  of  the  statements  interrogated  to  in  the  supplemental  bill  as  had 
also  been  interrogated  to  in  the  original  bill ;  and  that  although  the  Respondent 
was  not  entitled,  to  any  answer  to  such  parts  of  the  supplemental  bill  as  were  not 
contained  in  the  original  bill  nor  alleged  to  have  been  newly-discovered,  the  demurrer 
mu.st  be  overruled,  as  covering  too  much,  namely  interrogatories,  which  his  Lordship 
held  the  Appellant  was  bound  to  answer,  as  well  as  interrogatories  to  which  he  was 
not  bound  to  answer. 

The  appeal  was  from  the  order  overruling  the  demurrer. 

For  the  Appellant.  Mr.  Swanston  and  Mr.  Purvis. 

The  question  here  is  whether  a  plaintiff'  can  by  supplemental  bill  obtain  a  discovery 
which  he  could  not  have  upon  his  original  bill.  The  facts  stated  in  the  supplemental 
bill  as  the  Plaintiff'  alleges,  have  lately  come  to  his  knowledge.  What  facts  ']  except 
the  event  of  the  Appellant's  coming  of  age,  which  can  give  no  right  to  discovery  ; 
especially  of  documents  relating  to  the  Appellant's  title,  [319]  and  the  existence  of 
which,  if  real,  the  Respondent  by  ordinary  diligence  might  have  known  at  the  institu- 
tion of  the  suit.  This  is  a  species  of  discovery  which  could  not  be  obtained  by  amend- 
ment, much  less  by  supplemental  bill.  If  any  right  to  discovery  existed,  the  Respon- 
dent should  not  have  filed  his  bill  against  an  infant  from  whom  no  discovery  can  be 
compelled.  If  no  right  existed  at  the  institution  of  the  suit,  how  can  it  have  arisen 
since  ?  The  right  is  supposed  to  spring  out  of  the  absence  of  a  right  in  the  commence- 
ment of  the  suit.  There  is  no  authority  in  the  books,  not  even  a  dictum,  in  favour 
of  such  a  proposition.  All  the  rules  of  the  Court,  as  to  infancy,  are  for  its  protection  ; 
and  in  the  few  cases  on  which  the  Respondent  relies,  the  parties  were  adults.  The 
Plaintiff'  paying  costs  may  dismiss  the  bill,  and  upon  a  new  bill  would  be  entitled  to 
discovery  Huggins  v.  Alexander.  * 

*  ^Yest,  131. 
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Infants  have  peculiar  privileges.  The  costs  of  an  infant's  conteiiqit  for  not  answer- 
ing iiave  been  paid  by  the  I'laintitf  I'arkins  r.  llannnond.  *  The  answer  is  put  in  by 
the  guardian,  and  the  subpcena  to  hear  judgment  is  served  U])on  him  ;  Taylor  r. 
Attwood.t  Nor  can  the  guardian's  answer  be  read  against  tlie  infant  Eccleslon  r. 
Petty;];  yet  the  answer  is  dealt  with  as  sufficient,  for  the  bill  may  be  dismissed,  or 
an  injunction  may  be  dissolved  on  the  infant's  answer  by  guardian,  I^ucas  r.  Lucas,§ 
Meredith  r.  O'Donovan.H  An  infant  has  other  privileges  :  on  coming  of  age  he  nuiy 
put  in  a  new  answer,  and  make  a  better  defence  Bennett  r.  Lee  11  or  a  further 
and  amended  answer  before  he  [320]  comes  of  age  to  vary  liis  defence  and  retract 
what  his  guardian  admitted,  Savage  v.  Carrol.**  If  the  infant  acquiesces  in  the 
guardian's  answer  after  he  comes  of  age,  it  is  presumed  that  he  abides  by  it.tt  A 
plaintiff  instituting  a  suit  against  an  infant  knows  the  practice  of  the  Court  by  which 
he  is  bound,  and  undertakes  to  prove  his  case.  He  cannot  delay  the  hearing  until 
the  infant  comes  of  age  ;  and  at  tlie  liearing,  if  he  is  not  in  a  condition  to  sustain  his 
suit,  even  for  want  of  a  sufficient  answ-er,  the  bill  must  be  dismissed.  If  he  cannot 
postpone  the  hearing  during  infancy,  why  sliould  he  be  permitted  to  do  so  by  a  supple- 
mental bill  after  the  majority  of  the  infant '?  He  makes  his  election  to  proceed  during 
the  infancy  of  the  defendant,  and  he  is  bound  to  proceed  under  the  disadvantage 
of  his  own  choice.  The  right  now  claimed  in  this  suit,  is  to  have  by  supplemental  bill 
an  answer  to  the  original  bill,  to  have  the  double  advantage  of  a  suit  against  an  infant 
and  an  adult.  If  the  ground  for  this  novel  proceeding  is  that  the  answer  is  not  full, 
it  should  take  the  form  of  exceptions.  How  otherwise  is  the  fact  of  sufficiency  or 
insufficiency  to  be  ascertained  i  According  to  the  doctrine  and  practice  which  would 
be  established  by  the  judgment,  a  supplemental  bill  for  discovery  might  in  all  cases 
be  filed  when  the  infant  comes  of  age,  althougli  an  answer  put  in  by  the  guardian 
were  full.JI  A  supplemental  bill  for  a  discovery  only  is  a  solecism  in  pleading.  The 
argument  that  there  would  be  a  defect  of  justice  if  this  anomaly  were  not  permitted, 
[321]  would  apply  to  all  cases  where  infants  are  defendants  ;  such  cases  are  of  frequent 
occurrence  ;  yet  no  authority  or  precedent  for  the  doctrine  is  to  be  found.  This  is 
decisive  against  the  judgment,  that  by  supplemental  bill  against  an  infant  becoming 
adult,  the  plaintiff'  nuiy  have  a  discovery  which  he  could  not  have  against  the  infant. 
He  cannot  have  it  in  the  original  suit ;  and  if  it  may  be  inforced  by  supplemental 
bill  in  one  case  it  may  in  all  cases.  The  analogy  of  suits  originally  against  adults, 
upon  which  ground  the  case  was  argued  in  the  Court  below,  is  not  applicable  to  the 
case  of  suits  against  infants.     The  mode  of  proceeding  is  entirely  different. 

A  supplemental  bill  requiring  discovery  must  be  founded  upon  some  event  which 
has  happened  or  has  come  to  the  knowledge  of  the  Plaintiff  after  the  cause  was  at 
issue,  and  in  such  case,  the  leave  of  the  Court  to  file  the  bill  must  be  obtained.  These 
are  additions  to  the  original  bill,  but  here  the  new  pleading  is  a  mere  substitution. 
The  original  bill  was  sufficient,  and  there  was  no  defect  to  be  supplied.  Lord  Redesdale, 
by  the  passages  §S  on  this  subject  in  his  book  on  pleading,  could  not  mean  that  such 
a  supplemental  bill  of  discovery  could  be  filed  at  any  time.  The  record  in  this  case 
was  complete.  The  course  taken  by  the  Plaintiff  has  left  him  in  a  difficulty.  Can  he 
complain  of  that  circumstance  1  Try  the  case  by  this  test :  The  answei'  is,  or  is  to 
be  deemed  sufficient,  since  no  exceptions  can  be  taken.  In  that  state  of  the  pleadings 
could  the  Plaintiff  resist  a  motion  for  dismissing  the  bill,  could  he  resist  a  motion  to 
dissolve  an  injunction  upon  a  bill  for  relief? 

[322]  In  the  judgment  below  the  rule  is  laid  down  too  extensively.  Usborne  r. 
Baker  ||{|  was  cited  as  an  authority.  But  there  was  supplemental  matter  to  ground  the 
discovery.  No  doubt  such  a  bill  may  be  warranted  by  circumstances  and  events,  but 
not  against  an  infant  upon  the  mere  fact  of  his  coming  of  age.  Boeve  v.  .Skipwith  'H 
was  also  cited  and  relied  on.  The  circumstances  do  not  clearly  appear,  but  the  bill 
in  that  case  certainly  was  not  merely  for  discovery — it  was  to  put  new  matter  in  issue. 
Here  is  nothing  to  put  in  issue'but  that  the  Plaintiff  has  attained  his  majority. 

*  Dickens,  287.  1 2  P.  W.  643.     JCarthew,  79.      §13  Ves.  274. 

II  In  Chanc.  not  reported.     H  2  Atk.  531.  **  1  Ba.  &  Be.  548. 

tt  See  Lord  Guernsey  v.  Rodbridge,  Gilb.  Eq.  Rep.  3. 
tt  See  Mitf.  48,  49,  2G3.        §S  See  Mitford's  Pleadings,  48,  263. 
nil  2  Mad.  379,  111  3  Rep.  in  Ch, 
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Goodwill  r.  Goodwin  *  is  not  in  point,  and  there  is  not  sufficient  authority  for  Lord 
Redesdale's  proposition.  Colclough  o.  Evans  t  was  decided  after  the  issuing  of  the 
new  orders  in  Chancery,  and  even  under  these  a  reason  must  be  given. 

For  the  Respondents,  Mr.  Boteler  and  Mr.  Loftus  Lowndes. 

The  privilege  of  an  infant  ceases  when  he  comes  of  age.  He  may  then  be  taken 
upon  an  attachment  issued  during  infancy.^  In  Meredith  v.  O'Donovan  S  the  coming 
of  age  was  stated  as  supplemental  matter,  and  there  was  no  demurrer.  If  an  infant, 
as  it  is  contended,  may  put  in  a  further  answer  when  he  comes  of  age,  would  not 
that  be  a  proof  that  the  first  answer  is  treated  as  formal  and  inefl'ectual,  and  ought 
not  the  right  to  compel  an  effectual  answer  to  be  reciprocal  ?  Where  he  brings  the 
case  to  a  hearing  it  has  been  held  to  be  an  adoption  of  the  answer.  But  in  [323] 
Kelsall  V.  Kelsall.ll  it  is  denied  that  upon  coming  of  age  he  may  make  a  new  case. 

The  doctrine  of  Lord  Redesdale  on  this  question  is  founded  upon  the  authority 
of  Boeve  v.  Skipwith.H  The  bill  in  that  case  does  not  appear  to  have  been  for  relief  ; 
it  was  understood  by  Lord  Redesdale  to  have  been  a  bill  for  discovery.  He  says  in 
•one  passage,  "  Where  the  imperfection  of  the  suit  arises  from  a  defect  in  the  original 
"  bill  or  in  some  of  the  proceedings  iipon  it,  and  not  from  any  event  subsequent  to 
"  the  institution  of  the  suit,  it  may  be  added  to  by  a  supplemental  bill  merely.  Thus 
"  a  supplemental  bill  may  be  filed  to  obtain  a  further  discovery  from  a  defendant,  etc. 
"  where  the  proceedings  are  in  such  a  state  that  the  original  bill  cannot  be  amended  for 
"  thepurpose."*  *  Here,thedefect  is, that  the  Defendant  being  an  infant,  thePlaintiif' 
could  not  have  relief  by  means  of  the  discovery.  In  another  passage  tt  Lord  Redesdale 
says,  ■'  If  a  supplemental  bill  is  occasioned  by  an  event  subsequent  to  the  original 
"  bill,  it  must  state  that  event,  etc.,  for  if  the  supplemental  bill  is  not  for  a  discovery 
"  merely,  the  cause  must  be  heard  upon  the  supplemental  matter."  In  a  third  passage 
he  says,H  " If  any  event  happens  which  alters  the  interest  of  any  party,  etc., the  plaintiff' 
"  may  file  a  supplemental  bill  etc.,  and  if  the  plaintiff  thinks,  some  discovery  from 
"  the  Defendant  -which  he  has  not  obtained  is  necessary  to  support  his  case,  he  may 
"  file  a  supplemental  bill  to  obtain  that  discovery."  This  is  a  general  proposition 
not  limited  by  any  excep-[324]-tion.  In  support  of  an  action  at  law,  a  bill  of  discovery 
may  be  filed  at  any  time. 

It  is  argued  upon  the  assumption  that  there  have  been  no  precedents  for  this 
practice — that  there  is  some  insuperable  difficulty  in  admitting  it  ;  but  this  reasoning 
has  not  prevailed  in  former  cases.  Kelsall  r.  Kelsall. S^  In  Milner  v.  Lord  Hare- 
wood  III!  Lord  Eldon  says.  "  If  a  new  fact  happens  after  publication,  which  it  is  material 
"  to  have  before  the  Court  in  evidence,  when  the  original  cause  is  heard,  etc.,  if  dis- 
"  covery  is  required  the  plaintiff  should  file  a  bill  of  discovery  merely."  In  Usborne  v. 
Baker  11  a  supplemental  bill  of  discovery  inquiring  as  to  material  facts  which  occurred 
subsequent  to  the  filing  of  the  original  bill,  was  held  good. 

As  to  the  objection  against  admitting  two  defences,  in  this  case  it  is  inapplicable, 
for  the  first  answer  is  a  mere  formality,  and  by  requiring  a  substantial  answer,  neither 
damage  nor  inconvenience  will  ensue,  nor  can  any  unfair  use  be  made  of  the  proceed- 
ing. The  suggestion  that  the  Plaintiff  might  dismiss  the  old  and  file  a  new  bill  is 
mere  delusion.  He  might  not  be  able  to  make  out  his  case  against  other  Defendants, 
and  by  the  new  act  mu.st  lose  the  benefit  of  the  account  beyond  six  years.  If  this 
proceeding  is  not  permitted,  a  plaintiff  can  have  no  discovery  in  case  of  infancy,  for 
(as  it  is  argued)  there  can  be  no  exceptions  and  no  amendment. 

Inthe  reply,  Richmond?'.  Tayleure,***  and  Napier  i\  Lord  Effingham, ttt  were  cited. 

Lord  Brougham  (at  the  conclusion  of  the  argument)  :  This  is  a  case  of  importance, 
and  of  the  [325]  first  impression,  if  the  absence  of  direct  decision  upon  the  very  same 
facts  can  make  it  so.  But  not  so,  having  regard  to  the  principle  of  former  decisions, 
and  the  current  of  cases  decided,  proceeding  on  similar  principle.  It  does  not  follow 
because  there  is  no  direct  case  on  the  point,  that  upon  a  bill  during  infancy,  it  is  not 
competent  to  the  Plaintiff,  when  the  infant  attains  majority,  to  call  for  his  answer, 

*  .3  Atk.  371.  t  4  Sim.  76.     See  Crompton  v.  Wombwell.  id.  628. 

X  Lucas  v.  Lucas,  13  Ves.  [274].  S  In  Chanc.  not  reported. 

II  2  M.  &  K.  409.  1  2  Rep.  in  Chanc.  142. 

**  Mitf.  Pigs.  p.  48.  tt  P.  59.  tt  P.  263.  3d  ed.  §S  Ante.  p.  323. 

!l|i  1 7  Ves.  148.  11  2  Mad.  *  **  1  P.  W.  734.  ttt  2  P.  W.  401 . 
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and  obligatory  on  the  infant  to  give  the  discovery  sought.  If  a  princijile  is  estab- 
lished, and  affirmed  by  decision  upon  one  state  of  facts,  it  is  followed  out  and  applied 
to  other  cases  in  a  course  of  judicial  decision,  and,  when  a  new  case  arises  within  the 
same  principle,  why  should  the  application  of  it  be  withheld  1  The  absence  of  reported 
decisions  arises  in  some  cases  from  the  rule  of  law  being  settled,  and  the  practice  or 
doctrine  unquestioned,  as  in  many  familiar  instances.  In  this  case  I  should  desire 
and  propose  to  postpone  the  judgment,  that  the  House  may  consider  the  question, 
and  that  I  may  consult  the  Judges  in  the  courts  of  equity,  on  the  present  question 
of  practice.  In  the  absence  of  any  authority  as  to  the  practice,  1  should  propose 
to  decide  the  question  on  the  ground  of  principle. 

(March  27.)  Lord  Brougham. — This  was  an  appeal  from  a  decision  of  niy  noble 
and  learned  friend,  now  Lord  Chancellor,  when  he  was  Chief  Baron.  U])on  the 
hearing,  I  had  a  very  strong  inclination  of  opinion  in  favour  of  the  decision,  but  I 
postponed  recommending  to  your  Lordships  to  give  judgment  of  afhrmance,  because 
it  was  admitted  upon  all  hands  to  be  the  first  decision  that  had  been  pronounced 
upon  a  question,  which  was  very  likely  to  occur  fre-[326]-quently  in  practice,  and 
consequently,  that  it  ought  to  be  well  considered  as  establishing  a  rule  to  govern 
future  cases.  I  cannot  entertain  any  doubt  upon  the  principle  upon  which  this  case 
was  decided,  that  a  failure  of  justice  would  ensue  if  the  discovery  was  evaded.  In  a 
bill  for  a  discovery,  whether  it  be  to  aid  a  trial  at  law,  or  in  order  to  obtain  equitable 
relief,  if  you  cannot  get  that  relief  by  examining  witnesses,  you  may  obtain  it  by 
wringing  the  conscience  of  the  party,  to  obtain  his  confession,  in  aid  of  proceedings 
at  law,  or  to  establish  the  title  to  equitable  relief.  There  might  otherwise  be  a  failure 
of  justice.  Witnesses,  perhaps,  will  not  tell  the  whole  truth  in  a  court  of  law  :  wit- 
nesses in  equity,  when  examined  on  interrogatories,  perhaps  will  not  tell  the  truth, 
and  consequently  the  practice  of  the  courts  of  equity,  and  the  principles  of  our  law 
entitle  a  party  to  wring  the  conscience  of  his  adversary,  and  obtain  that  discovery 
as  ancillary  to  the  attainment  of  justice,  whether  in  law  or  equity.  Then,  if  I  file 
a  bill  against  an  infant,  and  if  his  answer  is  put  in,  and  sworn  by  the  guardian,  and  not 
by  him,  it  is  certain  that  that  answer  can  no  more  be  read  in  evidence,  either  in  law 
or  equity,  than  if  I  had  not  filed  a  bill,  nor  obtained  any  answer,  and  consequently, 
not  obtained  any  discovery  whatever.  It  is  an  imperfect  and  fruitless  discovery 
that  I  have  obtained. 

It  is  no  doubt  very  clear  that  you  could  not  read  the  answer  of  the  guardian  ;  it 
would  be  no  evidence  whatever  ;  and  it  seems  to  be  clear  that  it  would  be  of  no  use 
in  any  action.  Now  shall  a  party  in  such  a  case  be  defeated  of  his  right,  the  infant 
coming  of  age  between  the  time  when  the  [327]  original  proceeding  is  instituted, 
and  the  final  end  is  made  of  it,  by  the  disposal  of  the  suit  1  Shall  his  object  be  frus- 
trated by  the  infancy  of  the  Defendant,  when  he  commenced  his  suit,  or  shall  he 
not  be  allowed  to  file  a  supplemental  bill,  stating  the  fact,  that  the  infant  has  come  of 
age,  and  proceeding  upon  that  fact  which  has  come  to  his  knowledge,  and  which, 
attending  to  the  technical  rules  which  govern  such  cases,  must  have  come  to  his 
knowledge  after  the  cause  was  at  issue  1  Because  the  fact  did  not  exist  at  that  time, 
shall  he  not  be  allowed,  by  means  of  a  supplemental  bill,  to  obtain  an  available 
answer  1  The  demurrer  says  no.  It  does  not  say  that  the  right  of  discovery  is  to 
all  intents  and  purposes  at  an  end  ;  but  it  says  that  this  suit  must  be  at  an  end  ;  that 
the  Plaintiff  must  dismiss  this  bill  paying  the  co.sts,  that  he  must  incur  a  certain  delay  ; 
that  he  must  file  a  new  bill,  and  get  an  answer  from  the  adult  defendant,  which  will 
be  available  for  discovery,  in  support  of  the  cause.  Can  any  thing  be  more  cumbrous, 
more  inconvenient,  or  more  senseless  than  such  a  rule  would  be,  driving  him  to  dismiss 
his  bill  at  his  own  cost,  and  to  file  a  new  bill  for  the  purpose  of  getting  an  answer  ? 

It  appeared  to  me  that  those  which  I  have  stated  were  the  principles  upon  which 
this  case  should  be  governed  and  decided,  but  I  thought  it  was  very  likely  that  what 
was  said  to  be  a  case  of  the  first  impression  was  not  so.  and  that  it  might  be  like  many 
other  cases  which  had  never  been  much  doubted,  and  in  which,  therefore,  the  question 
had  never  been  raised  ;  and  I  therefore  said,  that  I  should  take  an  opportu!iity  of 
consulting  upon  this  question,  those  learned  Judges  and  experienced  [328]  prac- 
titioners, the  Master  of  the  Rolls  and  the  Vice-Chancellor.  I  have  already  done  so, 
and  they  have  neither  of  them  any  doubts  upon  the  subject.  They  take  precisely 
the  same  view  of  it  which  T  have  done  ;  it  was  not  upon  the  merits  of  the  ease  that 
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I  consulted  them,  but  upon  the  practice  of  the  Court.  We  were  told  that  there  were 
no  cases,  and  they  are  not  quite  sure  that  they  recollect  any  case  in  which  such  a  bill 
has  been  admitted,  but  they  say,  that  it  is  so  perfectly  consistent  with  all  the  prin- 
ciples which  guide  the  practice  of  courts  of  equity  that  they  should  not,  as  counsel, 
have  hesitated  (and  that  is  a  strong  authority  coming  from  men  of  such  skill  and 
experience  as  draftsmen,)  in  advising  this  course  of  proceeding,  but  would  have  clone 
so  as  a  matter  of  course,  and  that  they  should  have  been  surprised  if  there  had  been 
any  objection  taken  to  it,  and,  consequently,  they  would  have  been  surprised  if  a 
demurrer  to  a  supplemental  bill  under  such  circumstances  had  prevailed. 

These  opinions  confirm  my  views  as  to  the  reason  why  this  happens  to  be  a  case 
of  the  first  impression  as  far  as  decision  goes,  that  it  is  only  because  nobody  ever 
thought  of  demurring  to  such  a  bill.  The  authority  of  those  two  learned  persons 
seems  to  shew  that  it  is  so  clear,  that  parties  have  never  doubted  about  it.  But  it  is 
unnecessary  to  enter  into  the  question,  whether  there  have  been  decisions  ;  it  is 
quite  sufficient  that  it  is  according  to  principle  :  there  being  no  decision  upon  the 
very  point,  proves  nothing  but  the  novelty  of  the  demurrer.  It  is  the  application 
of  a  well  known  principle  to  facts  which  justify  that  application,  and,  consequently, 
it  cannot  be  said  to  be  introducing  any  novelty  what-[329]-ever,'there  being  no  decision 
the  other  way.  It  would  be  a  greater  novelty  if  we  were  to  decide  in  favour  of  this 
demurrer,  and  against  the  supplemental  bill ;  for,  that  being  against  the  principle, 
we  should  be  making  an  innovation  and  change  in  the  law.  I  therefore  entertain 
exactly  the  same  opinion  which  I  did  at  the  hearing  of  this  case.  I  postponed  advising 
your  Lordships  so  to  decide,  merely  for  the  reason  which  I  have  given  ;  namely, 
to  obtain  information.  That  which  I  have  obtained  is  perfectly  satisfactory  ;  and 
I  now  move  your  Lordships,  that  this  judgment  [see  9  Bli.  N.  S.  330]  pronounced 
by  my  noble  and  learned  friend,  when  Chief  Baron,  be  affirmed. 

The  Lord  Chancellor. — The  Defendant  having  attained  his  age  subsequently  to  the 
filing  of  the  original  bill,  the  Plaintiff  could  not  introduce  the  fact  by  way  of  amending 
the  statement  of  the  original  bill.  He  must  file  a  supplemental  bill,  for  the  purpose 
of  getting  an  answer  to  that  fact ;  and  it  is  because  he  could  not  obtain  an  answer 
to  that  fact  under  the  original  bill,  that  he  was  entitled  to  it  by  way  of  a  supplemental 
bill,  if  the  infant  comes  of  age  after  the  original  bill  has  been  filed,  when  it  is  too  late 
to  amend.  In  the  case  of  an  infant  you  can  make  no  use  by  way  of  admission  of  the 
answer  of  the  guardian.  Under  such  circumstances  it  appears  to  me  that,  according 
to  principle,  you  may  be  entitled  to  file  a  supplemental  bill,  in  order  to  get  an  answer 
as  to  facts  which  are  material,  when  you  cannot  obtain  an  answer  to  the  original  bill. 
If  you  cannot  have  discovery  in  this  way,  the  consequence  would  be  that  which  was 
referred  to  by  my  noble  and  learned  friend,  that  you  must  dismiss  the  bill,  and  [330] 
begin  de  novo,  which  would  produce  unnecessary  expense,  and  be  of  advantage  to 
neither  party.  For  these  reasons,  I  thought  that  I  was  justified  in  pronouncing  the 
decision  in  question.  I  am  very  happy  to  find  that  it  is  supported  by  the  opinion  of 
my  noble  and  learned  friend,  and  by  that  of  the  learned  judges  to  whom  he  has  referred. 
I  think  the  costs  should  be  given  in  this  case. 

Judgment  affirmed,  with  £100  costs. 


KNIGHT  V.  THE  MAEQUIS  OF  WATEKFOED. 
The  Judgment  peonounced  in  the  Exchequer. 

(May  4,  1833.)  Lord  Lyndhurst.— In  this  case  of  Knight  and  the  Marquis  of  Water- 
ford,  the  bill  was  filed  against  the  Marquis  of  Waterford  when  he  was  an  infant — 
the  Defendant's  answer,  if  he  had  been  of  full  age,  would  have  been  insufficient  ; 
but  no  exception  could  be  taken  to  the  answer  for  insufficiency  on  account  of  his  being 
an  infant.  After  he  came  of  age,  the  bill  in  question  was  filed,  which  was  a  sup- 
plemental bill  for  a  discovery  only  ;  and  in  that  supplemental  bill  for  a  discovery, 
he  is  interrogated  as  to  the  points  to  which  he  was  interrogated  when  an  infant  ; 
and  with  respect  to  which  interrogatories  he  made  no  discovery  ;  lie  is  also  interrogated 
as  to  two  other  matters,  which  form  no  part  of  the  interrogatories  contained  in  the 
original  bill.     The  question  is,  whether  this  supplemental  bill  for  a  discovery  can  be 
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sustained.  A  demurrer  has  been  put  in  to  the  \vliole  bill  :  now,  wliatever  the  ancient 
|)rai'tiec  iiiifflit  be,  it  is  quite  clear  that  a  supplemental  bill  loi-  a  discovery  niei'elv 
may  l)c  filed  either  wliere  new  facts  liave  occurred  since  the  commencement  of  tlie 
original  suit,  or  where  facts  wliicli  have  exfsted  before,  have  been  discovered  at  such 
a  period  of  the  original  suit,  that  the  party  would  not  have  a  right  to  avail  himself 
of  them  in  that  original  suit.  This  is  permitted  for  the  purpose  of  preventing  a  failure 
of  justice.  It  has,  however,  been  decided,  that  where  the  fact  did  exist  befoie  the 
filing  of  the  original  bill,  and  was  known  at  such  a  ])eriod  that  the  partv  might  have 
availed  himself  of  it  in  the  original  suit,  he  would  not  be  entitled  to  file  a  supplemental 
bill  for  a  discovery,  because  he  would  not  have  a  right  to  file  such  a  bill  for  the  purpose 
of  supplying  an  omission  arising  solely  from  his  [331]  own  negligence  ;  the  principle, 
therefore,  of  the  Court  seems  to  be  this,  that  wliere  it  is  necessary  to  file  a  bill  for 
the  purpose  of  obtaining  a  discovery  which  coidd  not  have  been  obtained  in  the  original 
suit,  then  a  supplemental  bill  for  a  di.scovery  may  be  su.stained.  I  think  that  is 
the  principle  to  be  extracted  from  this  decision,  and  it  is  analogous  to  the  rule  upon 
which  bills  of  discovery  are  allowed  to  be  filed  in  aid  of  actions  at  law,  you  cannot  obtain 
a  discovery  in  a  court  of  law,  and,  therefore,  for  the  purpose  of  preventing  a  failure 
of  justice,  a  court  of  equity  allows  a  bill  to  be  filed  for  the  purpose  of  obtaining  a  dis- 
covery which  is  to  aid  the  party  in  his  suit  at  law. 

Now,  what  are  the  facts  of  this  case  ?  The  original  bill  was  filed,  and  the  answer 
put  in,  but  no  discovery — that  is,  no  eft'ectual  disc(jvery — was  or  could  be  obtained 
under  such  circumstances.  Following  the  principle  upon  which  bills  for  discovery 
are  founded  for  the  purpose  of  preventing  a  failure  of  justice,  and  of  providing  a  remedy 
for  the  defects  of  the  original  proceeding,  the  jiarty  should  have  a  right  to  file  a  bill 
for  a  discovery,  where  that  discovery  has  been  imperfect  in  the  original  suit,  in  conse- 
quence of  the  infant  not  having  made  a  full  answer,  by  his  guardian  ;  as  far,  therefore, 
as  relates  to  those  interrogatories  which  form  part  of  the  original  bill,  and  which 
were  not  answered  by  the  Defendant  in  the  original  bill,  the  supplemental  bill  for 
discovery  must  be  sustained.  But  then  there  are  ceitain  other  facts  inserted  in  this 
supplemental  bill,  which  form  no  part  of  the  original  bill ;  and  it  is  not  averred  that 
these  facts  did  not  exist,  or  that  they  were  not  known  by  the  Plaintifi'  when  the  original 
suit  was  instituted  for  any  thing  that  appears  to  the  contrary,  tliei-efore  they  might 
have  formed  a  part  of  the  original  bill,  and  if  they  had  formed  a  part  of  the  original 
bill,  they  might  have  been  answered,  and  fully  answered,  by  the  Defendant,  the  infant. 
But  then  this  is  a  demurrer  to  the  whole  bill  :  and  though,  if  these  interrogatories 
had  been  the  only  part  of  the  supplemental  bill  for  a  discovery,  the  demurrer  might, 
possibly,  have  been  sustained  on  the  ground  that  the  party  had  no  right,  in  consequence 
of  his  own  negligence,  to  file  a  bill  of  this  description,  yet  as  it  is  a  demurrer  to  the 
whole  bill,  and  1  am  of  opinion  that  a  part  of  it  ought  to  be  answered,  it  follows  that 
the  demurrer  must  be  overruled. 


[332]  ENGLAND. 

COURT  OF  CHANCERY. 


Thomas  Foster,  George  Cleeve,  and  James  Baikie, — Appellants ;  Sir 
Charles  Cockerell,  Bart., — Respondent  [1835]. 

[Mews'  Dig.  i.  331  ;  ix.  1562.  S.C.  3  CI.  &  F.  456;  and,  in  Ch.,  1  My.  &  K.  297  ; 
2  L.  J.  Ch.  84.  Ex-plained  in  'Ward  v.  Buncombe,  [1893]  A.  C.  390,  where 
the  principal  authorities  are  collected  and  examined;  and  see  In  re  Wasdale, 
[1899]  1  Ch.  163.] 

M.,  by  deeds  executed  in  1812,  conveyed  lands  to  trustees  in  fee,  upon  trust, 
to  raise  money  by  sale  or  mortgage  to  pay  off  the  debts  of  B.,  and  to  pay 
the  surplus  of  nionies  raised  in  M.'s  lifetime  to  him,  and  of  monies  raised 
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after  liis  death  to  B.,  and  to  stand  seised  of  the  estates  unsold  in  trust  for 
M.,  during  his  hfe,  and  after  his  decease  in  trust  for  B.  in  fee.  By  deeds 
executed  in  1813,  B.  granted  annuities  to  the  Apjielhuits,  and  by  deeds 
of  the  same  date,  and  to  secure  the  annuities,  gave  powers  of  distress 
and  entry  upon  tlie  hinds  comprised  in  the  deeds  of  1812,  and  demised 
the  lands  to  trustees  for  a  term.  The  annuities  were  also  further  secured 
by  warrants  of  attorney,  and  judgments  thereon,  and  memorials  of  them 
were  enrolled. 

By  deeds  executed  in  1814,  B.  conveyed  to  the  Respondent  all  the  monies  and 
premises  to  which  he  was  entitled  under  the  deeds  of  1812,  to  secure  the 
replacing  of  £20,000  navy  5  per  cents,  lent  to  B.  by  the  Respondents. 

M.  died  in  1817.  Part  of  the  lands  were  sold  in  the  lifetime  of  M.  ;  the  residue 
were  sold  after  his  death,  and  a  surplus  remained  after  execution  of  the 
trusts. 

In  1819  the  Respondent  gave  notice  of  his  incumbrance  to  the  surviving  trustee. 
Upon  a  suit  in  equity  it  was  decreed  that  by  the  effect  of  the  notice  the 
Respondent  had  gained  a  priority  of  charge  upon  the  fund. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls,  dated  the  5th  of  March 
1833. 

By  indentures  of  the  21st  and  2  2d  of  February,  [333]  1812,  George  Duke  of  Marl- 
borough, conveyed  lands,  etc.  in  Berks,  Bucks,  Wilts,  and  Herts,  to  James  Blackstone 
and  Thomas  Coutts,  in  fee,  upon  trust  to  raise  money,  to  pay  off  annuities  granted  by 
the  Marquis  of  Blandford,  and  also,  if  the  trustees  thought  proper,  to  pay  the  debts 
of  the  marquis.  For  which  purposes  the  trustees  had  power  to  sell  the  lands,  etc., 
or  in  the  mean  time  to  mortgage  them,  and,  by  means  of  the  proceeds,  to  re-purchase 
the  annuities,  and  if  the  trustees  should  think  proper,  but  not  otherwise,  to  pay  the 
debts  of  the  marquis,  and  to  pay  the  ultimate  surplus  of  the  money,  raised  in  the 
lifetime  of  the  duke,  to  him,  and  the  surplus  of  the  money  raised  after  the  duke's 
death,  to  the  marquis  ;  and  the  trustees  were  to  stand  seised  of  the  estates  unsold, 
in  trust  for  the  duke  for  life,  and,  after  his  decease,  in  trust  for  the  marquis  in  fee. 

The  trustees,  under  the  powers  of  this  deed,  raised  £15,000  upon  mortgage  of 
estates  in  Hertford. 

By  indenture  of  the  13th  of  August,  1812,  the  trusts  were  enlarged.  The  trustees 
were  thereby  empowered  to  raise  money  to  pay  interest  of  debts,  and  premiums  of 
insurance  :  they  were  also  authorised  to  raise  money  upon  annuities,  and  subject 
to  such  trusts,  they  were  to  pay  the  surplus  of  monies,  raised  in  the  lifetime  of  the 
duke,  to  him,  and  the  surplus  of  monies  raised  after  his  decease,  to  the  marquis,  and 
to  stand  seised  of  estates  unsold,  for  the  duke  for  Ufe  ;  and  after  his  decease,  in  trust 
for  the  marquis  in  fee.  And  the  deed  contained  a  declaration,  that  the  trustees  might 
exercise,  partially  or  wholly,  the  trusts  for  paying  the  debts  of  the  marquis.  A  third 
deed  was  executed  on  the  20th  October,  1813. 

[334]  Under  the  powers  given  to  them  by  the  three  several  indentures  above 
stated,  the  trustees  James  Blackstone  and  Thomas  Coutts,  from  time  to  time  raised 
various  sums  of  money  by  way  of  mortgage,  and  by  granting  annuities,  and  executed 
various  deeds  for  securing  the  sums  so  raised,  to  the  persons  who  advanced  them, 
and  amongst  others,  they,  in  the  month  of  February,  1814,  made  and  executed  certain 
indentures  of  lease  and  release,  dated  respectively  the  12th  and  14th  days  of  that 
month,  whereby  they  conveyed  and  assured  to  Sir  Williani  Faxton  and  Archibald 
Paxton,  both  since  deceased,  and  to  the  Respondent  and  Henry  Trail  Esq.,  such  of 
the  manors  and  other  hereditaments,  comprised  in  the  said  indenture  of  release  of 
the  22d  of  February,  1812,  as  were  situate  in  the  counties  of  Berks  and  Hertfordshire, 
by  way  of  mortgage,  for  securing  to  them,  and  the  survivors  of  them,  the  sum  of 
£45,000  and  interest. 

In  further  performance  of  the  trusts  reposed  in  them  by  the  several  indentures 
of  the  22d  of  February,  1812,  the  13th  of  August,  1812,  and  the  20th  of  October, 
1813,  the  trustees,  Thomas  Coutts  and  James  Blackstone,  sold, or  contracted  and  agreed 
to  sell,  all  such  of  the  estates  comprised  in  the  indenture  of  release  of  the  2  2d  of  Feb- 
ruary, 1812,  as  were  situate  in  the  several  counties  of  Buckingham,  Hertford,  and  Wilts, 
and  divers  parts  of  the  purchase  monies  of  those  estates  were  received,  and  were  paid 
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and  applied  Iw  tliein  in  the  lifetime  of  George  Duke  of  Marlborough  in  pursuance 
of  the  trusts  of  the  three  several  indentures,  of  the  '22d  of  February,  1812,  the  l.'Uli 
of  August.  181"J.  and  the  20th  of  October,  1813  :  other  parts  of  such  purchase  monies, 
were  re-[335]-ceived  in  the  lifetime  of  George  Duke  of  Marlborough,  by  the  same 
trustees,  and  remained  in  their  hands  at  his  death,  and  other  parts  of  the  purchase 
monies  were,  at  the  time  of  the  death  of  George  Duke  of  Marlborough  outstanding, 
and  remaining  due  from  some  of  tiie  purchasers. 

George  Duke  of  Marlborough  died  on  the  .'50th  of  .January,  1817. 
Thomas  Coutts  died  in  the  month  of  February,  1822. 

In  Michaelmas  term,  1824,  the  Appellants,  Thomas  Faster  and  Geoi'ge  ('leeve, 
together  with  WiUiam  Walter,  who  is  since  dead,  filed  their  bill  of  complaint  in  the 
High  Court  of  Chancery,  which  was  afterwards  amended  in  pursuance  of  an  older 
obtained  for  that  purpose;  and  the  bill  so  amended  was  against  James  Blackstone, 
Harriett  Coutts  widow,  now  Harriett  Duchess  of  St.  Alban's,  Sir  Coutts  Trotter, 
baronet,  Edward  Majoribanks,  Sir  Edmund  Antrobus,  baronet,  the  Respondent 
Sir  Charles  Cockorell,  baronet,  John  Pinniger,  Joseph  White,  Charles  Riehard.son, 
Thomas  Wright,  John  Wright.  Philip  Luke  Godsal,  Cliarles  Hatchett,  Henry  Trail ; 
and  against  the  said  Marcpiis  of  Blandford,  who,  by  the  death  of  George  Duke  of 
Marlborough,  had  then  become  Duke  of  Marlborough,  as  defendants  thereto,  whereby, 
after  stating,  amongst  other  things,  the  indentures  of  lease  and  release  of  the  21st 
and  22d  of  February,  1812,  and  theindenture  of  the  1.3th  of  August,  181 2,  the  Plaintiffs 
in  the  bill  alleged  : — 

"That  in  the  month  of  June,  1813,  the  Appellant  Thomas  Foster,  agreed  with 
"  the  said  Marquis  of  Blandford,  for  the  purchase  of  an  annuity  [336]  of  £447  during 
"  the  life  of  the  Appellant  Thomas  Foster,  and  the  lives  of  George  Carroll  of  Oxford 
"  Street,  lottery  office  keeper,  John  Coventry  of  the  town  of  Bedford,  and  John  Brown 
"  of  Brompton  Crescent,  in  the  county  of  Middlesex,  and  the  life  and  lives  of  the  sur- 
"  vivors  and  survivor  of  them,  at  or  for  the  price  or  sum  of  £3576  to  be  secured  in  the 
"  manner  thereinafter  mentioned  ;  and  that  in  pursuance  of  the  said  agreement, 
"  an  indenture,  bearing  date  the  8th  of  June,  1813,  was  duly  made  between  the  said 
"  Marquis  of  Blandford  of  the  first  part,  the  said  Appellant  Thomas  Foster  of  the 
"  second  part,  and  nine  other  persons  therein  respectively  named  and   described  of 
"  the  third  part,  and  which  was  executed  by  the  said  Marquis  of  Blandford.  and  the 
"  said  Appellant  Thomas  Foster,   whereby  it  was  witnessed,  that  in  consideration 
"  of  the  sum  of  £357G  paid  to  the  .said  Marquis  of  Blandford  by  the  said  Appellant 
"  Thomas  Foster,  the  said  Marquis  of  Blandford  granted  unto  the  said  Appellant 
"  Thomas  Foster  an  annuity  of  £447,  to  hold  the  same  unto  .said  Appellant  Thomas 
"  Foster,  his  executors,  adrnini.strators,  and  assigns  thenceforth,  during  the  natural 
"  life    of    the  said   Appellant  Thomas  Foster,  and  the  said  George  Carroll,  John 
"  Coventry,  and  John  Brown  ;  and  the  lives  and  life  of  the  survivors  and  survivor 
"  of  them,  payable,  etc.  inclusive  of  the  day  of  such  survivor's  decease  ;  and  that  the 
■'  said  indenture  contained  a  clause,  authorising  the  said  Marquis  of  Blandford  to 
■■  repurchase  the  said  annuity  thereby  granted,  on  payment  to  the  said  Appellant 
''  Thomas  Foster,  his  executors,  admin-[337]-istrators.  or  assigns,  of  the  sum  of  £3687 
1.5s.,  and  all  arrears  of  the  said  annuity,  up  to  the  time  of  re-purchasing  the  same. 
"That  in  pursuance  of  an  agreement  (recited)  an  indenture,  bearing  date  the 
"  12th  of  June,  1813,  was  made  between  the  said  Marquis  of  Blandford  of  the  first 
"  part,  the  Appellant  George  Cleeve  of  the  second  part,  and  seventeen  other  persons 
"  therein  particularly  named  and  described  of  the  third  part ;  and  which  was  duly 
"  executed  by  tiie  said  Marquis  of  Blandford  and  the  said  Appellant  (ieorge  Cleeve. 
"  whereby,  in  consideration  of  the  sum  of  i'CiOOO  therein  expressed,  to  be  paid  by  the 
"  said  Appellant  George  Cleeve  to  the  said  Marquis  of  Blandford.  the  said  Marquis 
'■  of  Blandford  granted  unto  the  Appellant  George  Cleeve  an  annuity  of  £750  during 
"  the  lives  of  the  said  George  Carroll.  James  ( libbs.  -lob  n  Stalker,  and  Benjamin  Gibbs, 
"  and  the  lives  and  life  of  the  survivors  and  survivor  of  them,  payable  quarterly, 
"  etc. 

"  That  in  pursuance  of  an  agreement  (recited)  an  iiidenlui'e  bearing  date  the  14th 
"  of  June,  1813,  was  made  by  and  between  the  said  Marquis  of  Blandford  of  the  first 
"  part,  and  the  said  William  Walter  of  the  second  part,  and  thirty-six  other  persons 
"  therein  respectively  named  and  described  of  the  third  part,  and  which  was  duly 

1317 


n,  BLIGH  N.S.  POSTER  V.  COCKEEELL  [1835] 

"  executed  by  the  said  Marquis  ot  Blaudford.  and  the  said  WilUam  Walter  deceased, 
"  whereby  the  said  Marquis  of  BUiiidford,  in  consideration  of  the  sum  of  £6200  therein 
"  expressed  to  be  paid  to  hini  by  the  said  William  Walter  deceased,  gi'anted  unto  the 
"  said  William  Walter  deceased  an  annuity  of  £775,  to  hold  unto  the  said  WiUiam 
"  Walter,  his  [338]  executors,  administrators,  and  assigns,  during  the  lives  of  the  said 
"  Harriett  Elizabeth  Berr}',  Thomas  Berry,  James  Henry  Mann,  and  Thomas  Allason, 
■■  and  the  lives  and  life  of  the  survivors  and  survivor  of  them,  etc. 

"  That,  at  the  time,  when  the  said  Appellants  Thomas  Foster  and  (ieorge  C'leeve, 
"  and  the  .said  William  Walter  deceased  respectively  agreed  to  purcliasc  the  said  three 
■'  several  annuities,  it  was  further  agreed  by  and  between  them  and  tlie  said  Marquis 
"  of  Blandford  that  the  said  three  annuities  respectively  should  be  further  secured 
'■  by  and  out  of  the  said  estates  and  hereditaments  comprised  in  the  said  indenture 
"  of  release  of  the  22d  of  February,  1812  ;  and  that,  in  pursuance  of  the  said  agree- 
"  ment,  an  indenture  bearing  date  the  14-th  day  of  June,  1813,  was  made  between 
"  the  said  Marquis  of  Blandford  of  the  first  part,  thie  said  Appellant  Thomas  Foster 
"  of  the  second  part,  the  said  Appella  nt  George  Cleeve  of  tlie  third  part,  the  said  William 
"  Walter  deceased  of  the  fourth  part,  and  Edward  Howard,  therein  described,  of  the 
"  fiftli  part,  and  whicli  was  chily  executed  by  all  the  parties  ;  whereby,  after  reciting 
"  amongst  other  things  the  said  indenture  of  lease  and  release  of  the  2l!3t  and  22d 
"days  of  February,  1812,  and  the  said  indenture  of  the  l.'3tli  day  of  August.  1812, 
"  thereunder  written,  and  reciting  the  .said  indenture  of  the  8th  of  June.  1813.  being 
"  the  grant  of  the  said  annuity  of  £+47  to  the  said  Appellant  Thomas  Foster,  and  tlie 
'■  said  indenture  of  the  12th  of  June.  1813.  being  the  grant  of  the  said  annuity  of 
"  £750  to  the  said  Appellant  George  Cleeve.  and  the  said  indenture  of  even  date  with 
"  the  indenture  now  being  stated,  being  [339]  the  grant  of  the  said  annuity  of  £775 
"  to  the  said  William  Walter  deceased :  and  also  reciting,  that  upon  the  several  treaties 
"  for  the  purchase  of  the  said  several  annuities  of  £447.  £750,  and  £775  it  had  been 
"  agreed  that,  for  further  securing  the  payment  thereof,  the  said  Appellants  Thomas 
■■  Foster  and  George  Cleeve.  and  the  said  Williani  Walter  deceased  respectively,  and 
"  their  respective  executors,  administrators,  and  assigns  should,  from  and  after  the 
"  decease  of  George  Duke  of  Marlborough  deceased,  have  powers  of  distress  and  entry 
"  into,  over,  and  upon,  and  of  perception  of,  the  rents  and  profits  of  the  said  manors, 
"  messuages,  lands,  tenements,  tithes,  and  hereditaments  comprised  in  the  therein- 
"  before  recited  indentures  of  lease  and  release  of  the  21st  and  22d  of  February,  1812  ; 
'■  and  that  the  said  Marquis  of  Blandford  had  also  agreed  to  demise  the  same  here- 
"  ditaments  for  a  term  of  years,  for  better  securing  the  said  three  annuities  to  the  said 
"  Appellants  Thomas  Foster,  George  Cleeve.  and  the  said  William  Walter  deceased 
"  respectively :  It  was  witnessed,  that  in  pursuance  and  part  performance  of  the  said 
"  recited  agreements,  the  said  Marquis  of  Blandford  thereby  granted  unto  the  said 
"  Appellants  Thomas  Foster,  George  Cleeve,  and  the  said  William  Walter  respectivelj-, 
"  their  respective  executors,  administrators,  and  assigns,  that  from  time  to  time,  from 
■'  and  after  the  decease  of  George  Duke  of  .Mailborough  deceased,  and  when  and  as 
■'  often  it  should  happen,  that  the  said  annuities  or  yearly  sums  of  £447,  £750.  and 
"£775  respectively,  or  any  qtiarterly  payment  .of  the  .same  annuities  respectively 
'■  should  be  [340]  in  arrear  and  unjiaid  in  the  whole  or  in  part  by  the  space  of  twenty- 
■■  one  days  next  over  or  after  any  of  the  days  or  timeswhereon  the  same  were  respectively 
"  appointed  to  be  paid  as  aforesaid,  then  and  .so  ohen  and  from  time  to  time  it  .shoidd 
"  and  might  be  lawful  for  the  said  Appellants  Thomas  Foster,  George  Cleeve,  and 
"  the  said  William  Walter  deceased  respectively,  their  respective  executors,  adniini.s- 
■■  trators,  and  assigns,  into  and  upon  the  said  manors,  messuages,  lands,  tenements, 
"  tithes,  and  hereditaments  thereinafter  granted  and  demised,  or  into  and  upon  any 
'"  part  thereof  to  enter,  and  distrain  for  the  same  annuities  or  yearly  sums  of  £447, 
"£750,  and  £775  and  all  the  arrears  thereof  respectively,  and  the  distress  and  di.s- 
"  tresses  then  and  there  found  to  detain,  manage, sell,  and  dispose  of  in  the  .same  manner 
"  in  all  respects,  and  upon  the  same  terms  as  distresses  for  rents  reserved  upon  leases 
'■  for  years  might  be,  and  were,  and  ought  to  be  detained,  managed,  sold,  and  disposed 
"  of,  and  as  if  the  said  annuities  or  yearly  sums  of  £447,  £750,  and  £775,  were  rents 
"  reserved  upon  leases  for  years  ;  to  the  intent  that  the  said  Appellants  Thomas  Foster. 
"  George  Cleeve,  and  the  said  William  Walter  respectively,  their  respective  executors. 
'  adniinistrators,  and  assigns,  should  therewith,  therehv,  or  otherwise  be  fully  satisfied 
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"  and  paid  the  said  annuities  or  yearly  sums  of  £447,  £750,  and  £775,  and  all  the  arrears 
"  thereof,  and  cost?,  charges,  and  expenses  to  be  occasioned  by  nonpayment  thereof, 
"  at  the  days  or  times  so  as  aforesaid  appointed  for  the  payment  of  the  same,  and  therein- 
"  before  mentioned ;  and  thesaidMar-[341]-quiso{  Blanilford  thereby  further  granted 
"  unto  the  said  Appellants  Thomas  Foster,  George  Cleeve,  and  to  the  said  William 
"  Walter  deceased  respectively,  and  their  respective  executors,  administrators,  and 
"  assigns,  that  from  time  to  time  from  and  after  the  decease  of  George  Duke  of  JJarl- 
"  borough  deceased,  and  when  and  as  often  as  it  should  happen  that  the  said  annuities 
"  or  yearly  sums  of  £44  7.  £751),  and  £7  75,  respectively,  or  any  part  of  the  same  annuities, 
"  should  be  in  arrear  and  unpaid  by  the  space  ot  thirty-one  days  next  over  or  after 
"  any  or  either  of  the  said  days  whereon  the  same  annuities  were  by  the  said  indentures 
"  respectively  appointed  to  be  paid  as  aforesaid,  then  and  so  often  and  from  time  to  time, 
"  either  upon  or  at  any  time  after  the  expiration  of  the  said  thirty-one  days,  it  should 
"  and  might  be  lawful  to  and  for  the  said  Appellants  Thomas  Foster  and  George  Cleeve, 
"  and  the  said  William  Walter  respectively,  their  respective  executors,  administrators, 
"  and  assigns,  although  no  formal  or  legal  demand  should  have  been  made  of  the  said 

■  annuities  or  yearly  sums  of  £447,  £750,  and  £775,  into  and  upon  the  said  manors, 
"  lands,  tenements,  tithes,  and  hereditaments,  in  the  name  of  the  whole,  to  enter, 
"  and  the  same  to  have,  hold,  and  enjoy,  and  the  rents  and  profits  thereof,  and  of 
"  every  part  thereof,  to  receive  and  take  to  and  for  their  own  use  and  benefit,  until 
■'  tiiey  respectively  should  thereby,  therewith,  or  otherwise  be  fully  satisfied  and 

■  paid  the  said  annuities  or  yearly  sums  of  £447,  £750,  and  £775,  and  all  the  arrears 
'  thereof,  and  so  much  of  [342]  the  said  same  annuities  or  yearly  sums  of  £447,  £750, 
"  and  £775  as  should  from  time  to  time  accrue  and  grow  due  and  owing,  during  such 
''  time  as  the  said  Appellants  Thomas  Foster  and  George  Cleeve,  and  the  said  William 
"  Walter  deceased  respectively,  their  respective  executors,  administrators,  and  assigns, 
'  should  continue  or  be  in  possession  of  the  premises,  after  every  such  entry  as  afore- 
'  said,  and  also  all  such  losses  and  damages  and  expenses  as  should  be  occasioned  by 
'  the  nonpayment  of  the  said  annuities  or  yearly  sums  of  £447,  £750,  and  £775  or 
'  any  part  thereof  respectively,  at  the  days  and  times  aforesaid  ;  and  such  possession, 
'  when  taken,  to  be  without  impeachment  of  waste  ;  and  it  was  further  witnessed, 

'  that  in  pursuance  and  part  performance  of  the  said  recited  agreement,  and  for  the 
'  considerations  therein  mentioned,  he,  the  said  Marquis  of  Blandford,  by  the  direction 
'  and  on  the  nomination  and  appointment  of  the  said  Appellants  Thomas  Foster  and 
'  George  Cleeve,  and  the  said  W^illiam  Walter  deceased  respectively,  granted  and 
'  demised  all  the  said  manors,  messuages,  lands,  tenements,  and  hereditaments  com- 
'  prised  in  the  said  indentures  of  lease  and  release  of  the  21st  and  22 d  days  of  February, 

■  1812,  with  the  appurtenances,  unto  the  said  Edward  Howard  as  a  trustee,  for  the 
'  term  of  500  years,  in  remainder  expectant  on  the  decease  of  George  Duke  of  Marl- 
'  borough  deceased,  upon  the  trusts  therein  mentioned,  for  better  securing  the  said 

■  three  annuities  to  the  said  Appellants  Thomas  Foster  and  George  Cleeve,  [343]  and 

■  the  said  William  Walter  deceased  respectively,  but  subject  to  the  subsisting  trusts 
declared  of  and  concerning  the  same  manors  and  hereditaments  by  the  thereinbefore 

■  recited  indenture  of  release  of  the  22d  of  February,  181  2,  and  by  the  said  indenture 
'of  the  13th  of  August.  1812,  and  also  subject  as  thercin-before  was  mentioned." 

"  The  bill  prayed,  that  an  account  might  be  taken,  by  or  under  the  direction  of 
'  the  Honourable  Court,  of  all  and  singular  the  said  estates  and  hereditaments  com- 
'  prised  in  the  said  indenture  of  lease  and  release  of  the  21st  and  22d  days  of  February, 

1812,  and  of  the  rents,  profits,  purchase  money,  and  produce  thereof  received  by 
'  the  said  James  Blackstone  deceased,  and  by  the  said  Thomas  Coutts  deceased,  in 
'  the  lifetime  of  the  said  Thomas  Coutts,  and  since  his  death  by  the  said  James  Black- 
'  stone,  or  either  of  them,  or  any  person  or  persons  by  their  or  either  of  their  order, 
'  or  for  their  or  either  of  their  use,  or  which,  without  their  or  either  of  their  wilful 
'  neglect  or  default,  they  or  either  of  them  might  have  received  ;  and  that  an  account 
'  might  be  taken  of  the  sums  of  money  paid  and  expended  by  the  said  James  Black- 
'  stone  and  the  said  Thomas  Coutts,  in  the  lifetime  of  the  said  Thomas  Coutts,  and 
'  since  his  decease  by  the  said  James  Blackstone,  under  and  by  virtue  of  trusts  of 
'  the  said  indenture  of  release  ;  and  that  an  account  might  be  taken  of  what  was 
'  due  to  the  said  Appellants  Thomas  Foster  and  George  Cleeve,  and  to  the  said  William 

[344]  Walter  deceased  respectively,  for  or  in  respect  of  the  arrears  of  the  said 
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"  respective  annuities  granted  and  secured  by  the  said  indentures  of  the  Sth  day  of 
"  June,  1813,  the  12th  day  of  June,  1813,  and  the  14th  day  of  June,  1813,  and  that 
"  the  amount  of  such  arrears  might  be  paid  to  the  said  Appellants  Thomas  Foster  and 
"'  George  Cleeve,  and  to  the  said  William  Walter  deceased,  respectively,  out  of  the 
"  monies  which,  upon  the  taking  of  the  said  account  should  be  found  due  from  the  said 
"  James  Blackstone  and  Thomas  Coutts,  and  that  a  sufficient  part  of  such  trust  monies 
"  might  be  set  apart  and  invested  to  secure  or  meet  the  future  payments  of  the  same 
"  annuities  respectively  ;  and  if  the  said  Harriet  Duchess  of  St.  Alban's,  Sir  Coutts 
"  Trotter,  Edvs^ard  Majoribanks,  and  Sir  Edmund  Antrobus,  the  executrix  and  exe- 
"  cutors  of  the  said  Thomas  Coutts,  should  not  admit  assets  of  the  said  Thomas  Coutts 
"  deceased,  come  to  their  hands,  sufficient  to  answer  what  might  be  due  to  the  said 
"  Appellants  Thomas  Foster  and  George  Cleeve,  and  to  the  said  William  Walter  re- 
"  spective.ly,  from  his  estate,  in  respect  of  the  matters  aforesaid,  then  that  the  usual 
"  accounts  might  be  taken  by  or  under  the  direction  of  this  Honourable  Court,  of  all 
"  and  singular  the  personal  estate  and  effects  of  the  said  Thomas  Coutts,  come  to  the 
"  hands  of  the  said  executrix  and  executors  respectively,  or  any  of  them,  or  to  the 
"  hands  of  any  person  or  persons,  by  their  order  or  for  their  use  respectively,  and  of 
"  his  funeral  and  testamentary  expenses  and  debts,  and  that  the  same  [345]  might 
"  be  paid  in  a  course  of  administration,  and  that  all  such  further  and  other  accounts 
'■  might  be  taken  and  directions  given  as  might  be  necessary  :  and  for  general  relief." 
The  several  Defendants  to  the  amended  bill,  having  been  served  with  process, 
appeared  and  put  in  their  respective  answers  thereto.  The  Respondent,  by  his  answer, 
stated  the  following  case. 

In  the  month  of  November,  1814,  the  Respondent,  at  the  request  of  the  Marquis 

of  Blandford,  sold  out  a  sum  of  £20,000  navy  five  per  cent,  annuities,  and  lent  the 

proceeds  thereof,  amounting  to  the  sum  of  £19,173  16s.  to  the  Marquis  of  Blandford  ; 

and  thereupon  an  indenture,  bearing  date  the  10th  day  of  November,  1814,  was  made 

and  executed,  by  and  between  the  Marquis  of  Blandford  of  the  one  part,  and  the 

Respondent  of  the  other  part,  whereby,  after  reciting  the  indentures  of  lease  and 

release  of  the  21st  and  22d  days  of  February,  1812,  the  Marquis  of  Blandford  granted 

and  assigned  unto  the  Respondent,  his  heirs  and  assigns,  all  the  manors,  messuages, 

tithes,  hereditaments,  monies,  and  premises,  to  which  he  the  Marquis  of  Blandford 

was  then  entitled,  under  the  trusts  of  the  indenture  of  the  22d  of  February  1812, 

and  all  his  estate  and  interest  therein,  subject  to  redemption  upon  re-transfer  of  the 

sum  of  £20,000  navy  five  per  cent,  annuities  into  the  name  or  names  of  the  Respondent, 

his  executors,  administrators,  or  assigns,  at  the  time  therein  mentioned,  and  long 

since  passed,  and  upon  payment  in  the  meantime  to  the  Respondent,  his  executors, 

administrators,  or  assigns,  on  the  days  on  which  [346]  the  dividends  of  the  navy  five 

per  cent,  annuities  were  payable  at  the  Bank  of  England,  of  so  much  money  as  should 

be  equal  to  the  dividends  on  the  sum  of  £20,000  of  that  stock  :  by  the  same  deed, 

the  Marquis  of  Blandford  constituted  and  appointed  the  Respondent,  his  executors, 

administrators,  and  assigns,  his  true  and  lawful  attorney  and  attornies,  to  ask,  demand, 

and  receive  the  monies  thereby  assigned  ;  and  he  also  covenanted  and  agreed,  for 

himself,  his  heirs,  executors,  and  administrators,  with  the  Respondent,  his  executors, 

administrators,  and  assigns,  that  he  the  Marquis  of  Blandford,  his  heirs,  executors, 

administrators,  or  assigns,  would  transfer  into  the  name  of  the  Respondent,  his 

executors,  administrators,  or  assigns,  the  sum  of  £20,000  navy  five  per  cent,  annuities, 

at  the  time  thereinbefore  mentioned  and  appointed  for  the  transfer  of  the  same,  and 

would  in  the  meantime,  on  the  respective  days  on  which  the  dividends  on  the  navy 

five  per  cent,  annuities  were  payable  to  the  public  at  the  Bank  of  England,  pay  or 

cause  to  be  paid  to  the  Respondent,  his  executors,  administrators,  or  assigns,  so  much 

money  as  should  be  equal  to  the  dividends  on  £20,000  of  that  stock.     In  the  month 

of  March,  1819,  the  Respondent  caused  notice  in  writing  to  be  given  to  Thomas  Coutts 

and  James  Blackstone,  of  the  indenture  of  the  10th  of  November,  1814,  and  of  the 

Respondent's  claims  and  title  under  the  same. 

The  answer  also  denied  all  knowledge,  information,  etc.,  as  to  the  granting  of  the 
annuities  granted  by  the  Marquis  of  Blandford,  to  the  Plaintiffs,  and  the  agree- 
ments, deeds,  etc.,  the  [347]  securities  by  which  the  same  were  granted  and 
secured. 

The  cause  being  at  issue,  witnesses  were  examined  on  the  part  of  the  Appellants 
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Thomas  Foster  and  George  Cleeve,  and  of  William  Walter,  but  before  any  further 
proceedings  were  had  therein,  William  Walter  died,  having  by  his  will  appointed  the 
Ajipellaiit  James  Baikie  and  certain  other  persons  the  executors  thereof.  The  Appel- 
lant James  Baikie  alone  proved  the  will  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury. 

The  Appellants  thereupon  exhibited  their  bill  of  revivor  in  the  High  Court  of 
Chancery  against  the  above-named  Defendants,  and  the  suit  and  proceedings  were 
revived  by  an  order  of  the  court  dated  the  l'2th  of  June,  1827. 

The  cause  was  heard  before  the  Master  of  the  Rolls  on  the  1 8th  of  February,  1  8 .30. 
By  the  decree  of  that  date,  it  was  ordered  and  decreed,  that  it  should  be  referred  to  the 
Master  in  rotation  to  take  an  account  of  what  was  due  to  the  Appellants  respectively 
for  and  in  respect  of  the  respective  annuities  in  the  pleadings  mentioned,  granted, 
and  secured  by  the  indentures  bearing  date  the  8th  day  of  June,  1813,  the  l'2th  day 
of  June,  1813,  and  the  14th  day  of  June,  1813  ;  and  that  it  should  be  referred  to 
the  said  Master  to  take  an  account  of  the  estates  and  hereditaments  comprised  in  the 
.said  indentures  of  lease  and  release  of  the  21st  and  22d  days  of  February,  1812,  and 
the  said  14th  day  of  June,  1813  ;  and  of  the  rents  and  profits  thereof,  and  the  produce 
[348]  of  the  sales  thereof,  received  by  the  said  James  Blackstone,  and  by  Thomas 
Coutts  deceased,  in  the  life  of  the  said  Thomas  Coutts.  or  by  the  said  James  Black- 
stone,  since  his  decease,  or  either  of  them  ;  or  by  any  other  person  or  persons  by  their 
or  either  of  their  order,  or  for  their  or  either  of  their  use  ;  and  that  what,  upon  the 
taking  of  the  said  accounts,  should  aj)pear  to  have  come  to  the  hands  of  the  said  James 
Blackstone,  should  be  answered  by  him  ;  and  that  what,  upon  the  taking  the  said 
account,  should  appear  to  have  come  to  the  hands  of  the  said  Thomas  Coutts,  in  his 
lifetime,  should  be  answerable  by  the  said  Defendants  William  Duke  of  St.  Alban's, 
and  Harriett  Duchess  of  St.  Alban's,  his  wife.  Sir  Coutts  Trotter,  Edward  Majoribanks, 
and  Sir  Edmund  Antrobns,  the  executors  of  the  said  Thomas  Coutts,  out  of  the  assets, 
they  by  their  answers  admitting  assets  ;  and  that  it  should  be  referred  to  the  said 
Master  to  take  an  account  of  what  was  due  for  principal  money  on  the  said  several 
respective  charges  and  incumbrances  on  the  estates  and  premises  comprised  in  the 
said  indentures  of  the  21st  and  22d  days  of  February,  1812,  and  the  14th  day  of  June, 
1813  ;  distinguishing  what  was  due  on  each  respective  charge  and  incumbrance, 
and  to  compute  interest  according  to  the  rate  such  charges  and  incumbrances  bore 
interest.  And  on  taking  such  accounts,  and  in  computing  such  interest,  his  Honour 
did  order  that  the  said  Master  should  state  by  whom  and  to  what  time  the  interest 
had  been  paid  :  and  the  said  Master  was  to  inquire  and  state  to  the  Court  the  dates 
[349]  of  the  several  and  re.spective  charges  and  incumbrances,  and  the  sums  for  which 
the  same  were  given,  and  the  particular  premises  comprised  therein,  and  their  re- 
spective priorities  with  regard  to  each  other  ;  and  in  case  the  said  Master  should  find 
that  any  of  such  charges  and  incumbrances  comprised  any  other  estate  and  effects 
than  the  said  trust  estates,  then  that  the  said  Master  should  take  an  account  of  the 
same  and  of  the  sums  received  by  such  incumbrancers  under  the  same  ;  and  the  said 
Master  was  to  be  at  liberty  to  state  any  special  circumstances,  as  he  should  think' fit  ; 
and  it  was  ordered,  that  it  should  be  referred  to  the  said  Master  to  tax  all  parties  their 
costs  of  the  said  suit,  the  costs  of  the  said  James  Blackstone,  the  said  William  Duke 
of  St.  Alban's  and  Harriett  Duchess  of  St.  Alban's  his  wife,  Sir  Coutts  Trotter, 
Edward  Majoribanks,  and  Sir  Edmund  Antrobns,  baronet,  as  between  solicitor  and 
client,  and  his  Honour  reserved  the  payment  thereof,  and  also  reserved  the  considera- 
tion of  all  further  directions,  and  of  subsequent  costs,  until  after  the  Master  should 
have  made  his  report. 

James  Blackstone,  and  the  executors  of  Thomas  Coutts  respectively,  preferred 
petitions  of  appeal  to  the  Lord  Chancellor  against  so  much  of  the  above  mentioned 
decree  as  ordered,  "  that  it  should  be  referred  to  the  said  Master  to  take  an  account 
"  of  the  rents  and  profits,  of  the  said  estates  and  hereditaments,  comprised  in  the  said 
"  indentures  of  the  21st  and  22d  days  of  February,  1812,  and  the  ]  4th  day  of  June, 
"  1813,  received  by  the  said  James  Blaekstone  and  the  .said  Thomas  [350]  Coutts 
'■  deceased,  in  theliEetimeof  the  said  Thomas  Coutts,  or  by  the  .said  James  Blackstone 
"  since  his  decease,  or  either  of  them,  or  by  any  other  person  or  persons  by  their  or 
■  either  of  their  order,  or  for  their  or  either  of  their  use." 

James  Blackstone  afterwards  died  intestate,  as  to  the  trust  estates  vested  in  him, 
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and  the  suit  was  duly  revived  against  William  Seymour  Blackstone,  his  heir  at  law 
and  legal  personal  representative. 

The  petitions  of  appeal  were  heard  before  the  Lord  Chancellor  on  the  l'2th  of  July, 
1831,  when  it  was  ordered,  that  the  decree,  dated  the  18th  of  February,  1830,  should 
be  reversed  as  to  the  directions  appealed  from,  and  instead  thereof  his  Lordship  ordered 
that  it  should  be  referred  to  the  Master  to  take  an  account  of  the  rents  and  profits 
of  the  estates,  and  hereditaments,  comprised  in  the  indentures  of  lease  and  release 
of  the  21st  and  2"2d  of  February,  1812,  and  the  14th  day  of  June,  1813,  received  by 
James  Blackstone,  or  by  any  other  person  or  persons  by  his  order,  or  for  his  use, 
since  the  filing  of  the  original  bill  in  the  cause ;  and  that  what  upon  the  said  account, 
should  appear  to  have  come  to  the  hands  of  the  said  James  Blackstone,  should  be 
answered  out  of  his  assets  by  William  Seymour  Blackstone,  his  executor. 

The  Master  to  wlioni  the  cause  was  referred  made  his  general  report  therein, 
dated  the  2-ith  of  December,  1832,  and  thereby,  after  stating  the  several  deeds  herein- 
before stated,  and  stating  the  notice  given  by  the  Respondent  to  James  Blackstone 
and  Thomas  Coutts,  of  the  indenture  of  the  [351]  10th  of  November,  1814,  and  the 
affidavits  in  proof  of  the  service  thereof,  and  stating  such  other  matters  as  in  his  report 
are  stated  ;  he  found  that  the  estates  comprised  in  the  indenture  of  release  of  the  22d 
of  February,  1812,  consisted  of  several  manors,  farms,  messuages,  lands,  and  here- 
ditaments in  the  several  counties  of  Berks,  Bucks,  Wiltshire,  and  Hertfordshire; 
and  he  found  that  such  of  the  said  lands  and  hereditaments,  as  were  situate  in  the 
county  of  Berkshire,  and  which  were  known  by  the  name  of  the  White  Knight's  estate, 
were  recovered  in  an  action  of  formedon  by  Francis  Cholmeley,  who  claimed  the 
same  by  a  title  prior  and  adverse  to  that  of  George  Duke  of  Marlborough  deceased, 
and  those  claiming  under  him,  and  that  the  said  Francis  Cholmeley,  was  then  in 
the  possession  thereof,  by  virtue  of  the  judgment  obtained  by  him  in  that  action; 
and  the  Master  also  found  that  the  lands  and  hereditaments  in  the  counties  of  Bucking- 
hamshire, Wiltshire,  and  Hertfordshire,  had  been  sold  by  the  trustees  James  Blackstone 
and  Thomas  Coutts,  and  that  the  produce  of  the  sale  of  such  of  the  estates,  as  were 
situate  in  the  county  of  Buckingham  was  in  part  received  by  James  Blackstone  and 
Thomas  Coutts,  and  applied  by  them  in  the  lifetime  of  George  Duke  of  Marlborough 
deceased,  in  satisfaction  and  discharge  of  incumbrances  upon  the  same  estates,  and 
that  the  residue  was  also  received  by  them,  or  the  survivor  of  them,  and  that  certain 
parts  thereof  had  been  applied  in  discharge  of  further  charges  upon  the  .same  estates, 
and  that  other  parts  thereof  were  invested  in  the  purchase  of  exchequer  bills  to  the 
amount  of  £6000,  and  [352]  that  the  residue  thereof  liad  been  expended  in  various 
payments  on  account  of  the  trusts ;  and  the  Master  also  found  that  the  produce  of 
the  sale  of  such  of  the  estates  as  were  situate  in  the  county  of  Wilts,  were  received 
subsequently  to  the  death  of  George  Duke  of  Marlborough  deceased,  by  James  Black- 
stone and  Thomas  Coutts,  and  by  James  Blackstone, after  the  death  of  Thomas  Coutts, 
together  with  the  accumulation  thereof ;  and  that  certain  parts  thereof,  were  in- 
vested in  the  purchase  of  exchequer  bills  to  the  amount  of  £24,500,  and  that  two 
several  sums  of  £381  lis.  8d.  and  £1468  15s.  5d.  further  parts  thereof,  were  after- 
wards paid  into  the  bank  to  the  credit  of  the  cause,  and  that  the  residue  thereof  had 
bsen  expended  in  various  payments  on  account  of  the  trusts;  and  the  Master  also 
found  that  the  produce  of  the  sale  of  such  of  tlie  estates  as  were  situate  in  the  county 
of  Herts,  was  in  part  only  received  by  James  Blackstone  and  Thomas  Coutts,  and 
the  survivor  of  them,  and  was  wholly  apijlied  in  payment  of  tlie  mortgages  and  other 
charges  subsisting  upon  the  same  estates  ;  and  the  Master  also  found  that  in  pursuance 
of  an  order  made  in  the  above  mentioned  cause,  dated  the  31  st  of  May  1 825,  the  afore- 
said sums  of  £6000  exchequer  bills,  purchased  with  part  of  the  produce  of  the  estates 
in  the  county  of  Bucks,  and  the  sum  of  £24,500  in  exchequer  bills  purchased  with 
part  of  the  produce  of  the  estates  in  the  county  of  Wilts,  were  deposited  with  the 
accountant-general  of  the  High  Court  of  Chancery,  in  trust  in  the  above  meritioned 
cause,  and  were  sold  by  him,  and  that  the  produce  thereof,  toge-[353]-ther  with  the 
aforesaid  sum  of  £381  lis.  8d.,  was  laid  out  in  the  purchase  of  bank  three  per  cent, 
annuities,  and  placed  to  the  credit  of  the  above  mentioned  cause;  and  the  Master 
also  found  that  in  pursuance  of  another  order  made  in  the  above  mentioned  cause, 
dated  the  14th  of  November,  1827,  the  aforesaid  sum  of  £1468  15s.  5d.  other  part 
of  the  produce  of  the  estates  in  the  county  of  Wilts,  was  also  paid  into  the  bank  to 
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the  credit  of  tlie  above  ineiitioiied  cause,  und  laid  out  by  the  accountant-general  in 
the  purchase  of  tliree  per  cent,  annuities,  and  placed  to  the  credit  of  tlic  above  men- 
tioned cause;  and  he  found  tliat  there  was  then  standing  in  tlie  name  of  the  accountant- 
general,  in  trust  of  the  above  nieutionod  cause,  tlie  sum  of  £-17, SOS  lis.  Id.  bank  thiee 
per  cent,  annuities,  the  whole  of  which  had  arisen  from  the  jirodnce  of  tiie  .sale  of  the 
estates  in  the  counties  of  Bucks  and  Wiltshire,  and  from  the  accumulations  of  interest 
(in  such  produce;  and  the  Master  also  found,  that  there  was  due  to  the  Aj)j)ellant 
Thomas  Foster,  for  the  arrears  of  the  annuity  of  £447,  granted  to  him  the  sum  of 
£7023,  and  that  there  was  due  to  the  Appellant  George  Cleeve,  for  the  arrears  of 
the  annuity  of  £750,  granted  to  him  the  sum  of  £11,812  10s.,  and  that  there  was 
due  to  the  Appellant  James  Baikie,  as  executor  of  William  Walter  deceased,  for  the 
arrears  of  the  annuity  of  £775,  granted  to  the  same  William  Walter  deceased  the 
sum  of  £12,20G  5s.;  and  the  Master  further  found  that  there  was  due  to  the  Ee- 
spondent  under  the  indenture  of  the  loth  of  November,  1814,  the  .sum  of  £17,700 
3^  per  cent,  bank  auiuiities,  together  [354]  with  the  sum  of  £2797  16s.  3d.  cash, 
in  respect  of  the  dividends  thereof  up  to  the  5th  of  July,  1832  ;  and  the  Master  furtlier 
found  that  the  Appellants,  in  respect  of  their  three  several  annuities,  were  the  first 
incumbrancers  upon  the  estates  in  the  counties  of  Bucks  and  Wiltshire,  and  the  second 
incumbrancers  upon  the  estates  in  Berkshire  and  Hertfordshire,  as  comprised  in  the 
indentures  of  the  21st  and  22d  of  February,  1812,  and  that  the  Respondent  in  respect 
of  the  indenture  of  the  10th  of  November,  1814,  was  the  second  incumbrancer  upon 
the  said  estates  in  the  counties  of  Bucks  and  Wilts,  and  the  third  incumbrancer  upon 
the  said  estates  in  the  counties  of  Berks  and  Herts. 

The  Respondent  filed  an  exception  to  the  above  report,  and  excepted  thereto  for 
that  the  Master  had  found  and  certified,  that  the  Appellants  were  the  first  incum- 
brancers upon  the  estate  in  the  counties  of  Bucks  and  Wilts  in  the  above  report  men- 
tioned ;  and  that  they  were  the  second  incumbrancers  upon  the  estates  in  the  counties 
of  Berkshire  and  Herts  in  the  above  report  mentioned  in  respect  of  the  three  several 
annuities  in  the  above  report  mentioned;  and  that  the  Respondent  was  the  second 
incumbrancer  upon  the  said  estates  in  the  counties  of  Bucks  and  Wiltshire,  and  the 
third  incumbrancer  upon  the  said  estates  in  the  counties  of  Berkshii'e  and  Hertford- 
shire, in  respect  of  the  indenture  of  the  10th  of  November,  1814  :  and  the  Respondent 
by  his  exception  insisted  that  the  Master  ought  to  have  found,  and  certified  that 
the  Respondent  was,  in  respect  of  the  indenture  of  the  10th  of  November,  1814,  the 
first  incumbrancer  upon  tlie  said  [355]  estates  in  the  counties  of  Buckinghamshire 
and  Wiltshire,  and  the  second  incumbrancer  upon  the  said  estates  in  the  counties 
of  Berks  and  Herts ;  and  that  the  Appellants  were  the  second  incumbrancers  upon 
the  said  estates  in  the  counties  of  Bucks  and  Wilts,  and  the  third  incumbrancers  upon 
the  said  estates  in  the  counties  of  Berks  and  Herts. 

The  exception  having  been  argued  on  the  5th  of  March,  1833.  was  allowed;  and 
upon  further  directions,  an  order  was  made,  declaring  the  priority  of  the  Respondent  s 
security,  and  directing  accounts  and  payment  accordingly. 

The  appeal  was  from  so  much  of  this  order  as  directed  that  the  exception  should 
be  allowed,  etc.;  and  as  declared  that  the  Respondent,  under  the  indenture  of  the 
10th  of  November,  1814,  was  the  first  incumbrancer  on,  etc.,  in  respect  of  the  stock 
and  dividends  secured  to  him  by  that  indenture  ;  and  as  ordered  that  what  the  Master 
should  certify  to  be  the  value  of  the  sum  of  £17,700,  3^  per  cent,  bank  annuities, 
reported  due  to  the  Respondent  upon  his  said  f.ecurity,  according  to  the  current  price, 
etc.,  on  the  day  of  the  report,  etc.,  and  the  amount  due  to  the  Respondent  in  respect 
of  dividends,  etc.,  should  be  paid  to  the  Respondent  out  of  the  monies  to  arise  by  the 
sale  of  the  said  bank  3  per  cent,  annuities,  prior  to  the  payment  of  the  sums  found 
and  reported  due  to  the  Appellants  for  the  arrears  of  their  three  several  annuities. 

For  the  Appellants,  Mr.  Treslove  and  Mr.  Tinney. 

The  contending  parties  have  equitable  interests  only.  The  security  of  the  Ap- 
pellants bears  date  in  June,  1813,  and  that  of  the  Respondent  in  November,  1814, 
Neither  of  them,  prior  to  their  [356]  securities,  made  any  inquiry  of  the  trustees 
as  to  existing  incumbrances,  or  had  any  communication  with  them,  but  each  trusted 
to  his  security.  There  was  a  good  reason  for  the  omission,  as,  from  the  nature  of  the 
trust  deeds,  the  trustees  might  liave  sold  the  estates,  and  defeated  the  security,  by 
paving  the  produce  to  the  then  Duke  of  Marlborough,     After  the  duke's  death,  in 
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January,  l<^i7,  the  present  duke  took  a  permanent  interest  in  the  estates  and  the 
produce  of  them  ;  and  a  part  of  the  estates  having  been  sold,  the  Respondent,  in  Mairh, 
1819,  gave  the  trustees  notice  of  his  security,  for  the  purpose  of  obtaining  paj'ment  ; 
and  in  May,  1823,  the  Appellants  gave  the  trustees  notice  of  their  security  for  the 
same  purpose. 

Tlie  decision  at  the  Rolls,  that  the  Respondent,  by  means  of  his  notice,  acquired 
a  better  equity  than  the  Appellants  and  a  priority  to  them,  is,  it  is  apprehended, 
perfectly  new,  and  founded  in  no  principle  of  justice,  which  prescribes  that  equitable 
incumbrances  shall  be  paid  according  to  their  priorities,  according  to  the  well  known 
rule,  Qui  prior  est  tempore  potior  est  jure.  Equitable  incumbrances  derive  their 
effect  from  the  payment  of  the  consideration,  which  in  equity  converts  the  trustee 
of  the  legal  estate  or  fund  into  a  trustee  for  the  incumbrancer.  Notice  of  the  incum- 
brance to  the  trustee  neither  makes  the  equity  better  or  worse  :  it  merely  apprises 
him  that  a  duty  is  cast  upon  him  foi'  the  benefit  of  the  incumbrancer  ;  but  until 
that  duty  be  discharged,  it  cannot  justly  interfere  with  the  pi-ior  rights  of  others. 

The  Master  of  the  Rolls  has  destroyed  the  equity  of  the  first  incumbrancer,  because 
the  second  incumbrancer,  by  his  notice,  protected  himself  against  a  future  incumbrance, 
if  there  ever  should  be  one.  [357]  His  Honour  said,  "  A  better  equity  is,  where  a 
"  second  incumbrancer,  without  notice  (meaning  notice  of  a  prior  incumbrance), 
"  takes  a  protection  against  a  subsequent  incumbrancer,  which  the  prior  incumbrancer 
"  has  neglected  to  take  ;  thus  a  declaration  of  trust  of  an  outstanding  term,  acconi- 
"  panied  by  delivery  of  the  deeds  creating  and  continuing  the  term,  gives  a  better 
"  equity  than  a  mere  declaration  of  trust  to  a  prior  incumbrancer."  His  Honour 
here  alluded  to  the  case  of  Stanhope  v.  Earl  Verney,*  which  was  cited  by  the  Re- 
spondent's counsel. 

The  case  referred  to  involves  a  branch  of  the  general  doctrine  of  eciuity,  that  where 
there  are  several  equitable  incumbrancers  on  land,  who  have  advanced  their  money 
and  taken  their  securities  without  notice  of  any  prior  incumbrance,  any  one  of  them 
mayexclude  the  prior  incumbrancers  bygetting  in  an  outstanding  legal  estate,  generally 
an  old  term  of  years,  by  means  of  which  he  can  recover  the  possession  of  the  land  at 
law.  In  Bruce  v.  Duchess  of  Marlborough,  2  P.  Wms.  491.,t  it  is  laid  down,  "  If  a 
"  third  mortgagee  buys  in  the  first  mortgage,  though  it  be  pendente  lite  pending  a  bill 
"  brought  by  the  second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee  having 
"  obtained  the  first  mortgage,  and  got  the  law  on  his  side,  and  equal  equity,  he  shall 
"  thereby  squeeze  out  the  second  mortgage  ;  and  this  the  Lord  Chief  Ju.stice  Hall 
"  called  a  plank  gained  by  the  third  mortgagee,  or  tabula  in  naufragio.''  This  doctrine 
is  perfectly  established  and  familiar ;  and  where  a  subsequent  incinnbrancer  has 
not  [358]  actually  obtained  a  conveyance  or  an  assignment  of  the  outstanding  legal 
estate,  he  may,  by  particular  acts  of  diligence  in  dealing  for  it,  acquire  a  better  right 
to  it  than  the  prior  incumbrancer. 

The  lawon  this  subject  is  explained  by  Lord  Hardwicke  inWilloughby  r.Willoughby, 
1  Term  Rep.  763.,  in  which  he  refers  to  a  case  of  Wilker  v.  Boddington,  2  Vern.  599., 
determined  by  Lord  Cowper,  who  held  that  the  second  incumbrancer  having  taken  liis 
conveyance  with  the  privity  of  the  trustees  of  the  legal  estate,  who  were  made  parties 
to  the  deed,  acquired  a.  better  right  to  call  for  the  legal  estate  than  his  adversary  ;  and 
the  conclusion  is,  that  if  a  subsequent  purchaser  or  mortgagee  has  no  notice  of  a  prior 
purchase  or  mortgage,  and  has  the  first  and  best  right  to  call  for  an  outstanding  term, 
a  court  of  equity  will  not  take  it  from  him  ;  but,  in  order  to  have  the  fii'st  and  best 
right,  he  must  possess  himself  of  the  deed  creating  the  term  ;  or  make  the  trustee 
a  party  to  the  deed. 

This  doctrine  is  also  explained  and  commented  upon  by  Lord  Elden,  in  Maunilrell 
V.  Maundrell,  ft)  Ves.  264.,  who  says,  "  With  regard  to  mortgagees  and  incumbrancers, 
"  if  they  do  not  get  in  the  term  in  some  sense,  either  by  taking  an  assignment,  or 
"  making  the  trustee  a  party  to  the  instrument,  or  taking  possession  of  the  deed  creating 
"  the  term,  that  term  cannot  be  used  to  protect  them,  or  any  person  having  mesne 
"  charges  and  incumbrances." 

*  2  Eden.  81.  See  Go.  Lit.  290.  b.,  Mr.  Butler's  Note,  249.  See  1  Russ.  &  M. 
p.  307. 

t  Moseley,  50. 
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The  review  of  tliese  cases  leads  to  the  better  uiulerstandinn;  of  the  application  to 
the  present  case  of  Stanhope  r.  Earl  Veruey  ('J  Eden,  SI  |,  which  was  referred  to  \>y 
the  Master  of  the  Rolls,  in  illustration  of  his  position  that  a  belter  equity  is,  wliere 
a  second  [359]  incumbrancer  takes  a  protection  against  a  subsequent  incumbrancer, 
which  the  ])rior  incumbrancer  has  neglected  to  take.  In  that  case,  there  being  an 
old  outstanding  term.  Lady  Dysart  took  a  mortgage  from  the  owner  of  the  fee  simple. 
The  trustees  of  the  term  were  not  parties  to  the  mortgage,  and  they  kept  possession 
(if  all  the  deeds.  The  mortgagor  covenanted  to  produce  the  deeds.  There  was  no 
declaration  of  trust,  as  the  Master  of  the  Rolls  seems  to  intimate,  unless  the  covenant 
of  the  mortgagor  to  produce  the  deeds  be  meant.  The  second  moi'tgagi^  was  made 
to  Isabella  Nash,  who  had  no  notice  of  Lady  Dysart's  mortgage.  The  trustees  of  the 
term  were  not  parties  to  the  deed,  but  the  term  was  stated  in  the  deed,  and  the  mort- 
gagor covenanted  that  the  trustees,  Cunningham  and  Clayton,  should  stand  possessed 
of  the  term  in  trust  for  Isabella  Nash  ;  and  Clayton,  one  of  the  tru.stees,  who  was 
an  attorney,  prepared  the  deed,  and  attested  the  execution  of  it  ;  and  Isabella  Nash 
took  the  deeds,  including  the  deeds  creating  and  continuing  the  term.  Under  these 
circumstances,  the  second  incumbrancer  was  held  to  have  a  better  right  to  the  term 
than  the  first  incumbrancer,  and  obtained  a  priority. 

This  determination  was  clearly  founded  on  the  dealing  of  the  second  incumbrancer 
for  the  term  at  the  time  she  took  the  mortgage,  and  as  part  of  her  security.  She 
had  the  deeds,  and  a  specific  declaration  of  the  trusts  of  the  term  with  the  privity 
of  one  of  the  trustees  ;  she  had  therefore  in  some  sense  got  in  the  term,  but  the  first 
incumbrancer  had  in  no  respect  dealt  with  the  term,  and  had  in  no  sense  got  it  in. 
The  second  incumbrancer  had  not  only  taken  an  effectual  protection  against  a  [360] 
subsequent  incumbrancer,  but  also  an  effectual  protection  against  all  prior  incum- 
brancers, and  had  thereby  acquired  a  better  right  to  the  use  of  the  term  by  which 
t  he  estate  could  be  recovered  at  law  ;  she  had  law  and  equity  on  her  side. 

How  is  that  case  an  authority  for  the  decision  of  the  Master  of  the  Rolls  !■  In 
the  present  ease,  there  is  no  struggle  for  any  outstanding  estate  :  neither  party  could 
])revent  the  sale  of  the  estates.  Their  claims  are  against  a  mere  chose  in  action,  the 
produce  of  the  sale.  Both  the  incumbrancers  dealt  for  the  estate  only  through  the 
Marquis  of  Blandford.  The  securities  were  not  made  with  the  privity  or  knowledge 
of  the  trustees,  who  had  no  notice  of  either  of  them  until  upwards  of  four  years  after 
the  second  security.  The  equities  of  the  parties  are  perfectly  equal,  and  the  second 
incumbrancer  has  obtained  no  advantage  of  which  the  first  desires  to  deprive  him. 
The  notice  of  the  Respondent  was  a  protection  against  a  subsequent  incumbrancer, 
but  upon  what  authority  or  priiici])le  of  justice  could  a  protection  against  a 
subsequent  incumbrancer  exclude  and  destroy  a  prior  incumbrance  1 

The  case  of  Stanhope  r.  Earl  Verney  [2  Eden,  81]  does  not  apply  to  the  subject  of 
a  chose  in  action  of  which  there  can  be  no  recovery  at  law.  It  is  also  founded  on 
a  deahng  at  the  time  of  taking  the  incumbrance,  with  the  privity  and  knowledge 
of  one  of  the  trustees,  for  an  estate,  which  not  only  gave  a  protection  against  a  subse- 
quent incumbrancer,  but  excluded  the  prior  incumbrancer  at  law.  Looking  at  the 
elaborate  comments  of  Lord  Hardwicke  and  Lord  Eldon  on  the  doctrine  of  a  subse- 
quent incumbrancer  obtaining  a  priority  to  a  prior  incumbrancer,  it  is  impossible 
to  suppose  that  either  of  those  great  [361]  judges  had  any  notion  that  a  mere  notice 
to  the  trustee  by  a  second  incumbrancer  subsequent  to  the  time  of  taking  his  security, 
could  have  the  effect  of  oii.sting  the  prior  incumbrance. 

Where,  indeed,  the  assignor  of  a  debt  or  chose  in  action  has  become  a  bankrupt, 
it  is  held  that  the  assignment  is  not  valid  against  the  creditors,  unless  the  trustee  or 
jjarty  accoiuitable  for  the  debt  or  chose  in  action  has  received  notice  of  the  assign- 
ment prior  to  the  bankruptcy;  but  this  is  introduced  by  .statute  21  Jac.  1.  c.  19. 
sect.  11.,  followed  by  6  Geo.  4.  c.  Ifi.  s.  72.,  which  authorise  the  commissioners  to  sell 
and  dispose  of  all  goods  and  chattels  which  the  bankrupt,  by  the  consent  and  per- 
mission of  the  owner,  should  have  in  his  "  possession,  order,  and  disposition,  whereof 
"  he  was  reputed  owner." 

This  construction  of  the  .statute  is  founded  on  the  case  of  Ryall  r.  Rolle,  1  Atk. 
1G5.,  1  Ve.s.  348.,  in  which  one  of  two  partners  in  a  brewery  having  made  sevei'al  mort- 
gages of  hLs  share  in  the  house,  brewhouse,  stock  in  trade,  utensils,  debts,  and  future 
profits,  and  afterwards  become  bankrupt,  several  questions  arose  as  to  the  validity  and 
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priority  of  the  uiortgages,  for  the  determination  of  which  Lord  Hardwicke  called  to 
his  assistance  Lord  Chief  Justice  Lee,Lord  Chief  Baron  Parkei-,  and  Mr.  Justice  Burnett. 

Mr.  Justice  Burnett  has  left  the  report  *  of  liis  opinion  delivered  on  that  occasion, 
in  his  collection  of  manuscript  cases,  in  Lincoln's  Inn  library,  (lib.  11.  fol.  315.,)  which 
is  a  much  more  accurate  report  than  is  contained  in  Atkins  or  Vesey. 

From  this  report  it  appears,  that  the  debts  as-[362]-signed  were  not  specified  sums, 
which  were  to  be  collected  and  received  by  the  first  or  subsequent  mortgagees,  but 
were  the  debts  accrued  and  to  accrue  in  the  business,  and  which  the  mortgagor  and 
his  partner  were  allowed  to  receive  and  apply  in  carrying  on  the  business.  The  words 
of  the  deeds  were,  "  stock  in  trade,  utensils,  debts,  and  future  profits."  Mr.  Justice 
Burnett  (as  appears  very  distinctly  from  his  own  report)  and  the  Chief  Justice  were 
of  ojjinion,  that  as  the  debts  and  profits  arose  from  the  stock  in  trade,  they  ought 
to  follow  the  nature  of  the  goods  and  chattels  out  of  which  they  arose.  Lord  Hard- 
wicke said,  that  equity  ought  to  follow  the  law.  The  Chief  Baron  took  a  wider  range, 
and  was  of  opinion  that  notice  to  the  debtors  was  necessarj',  to  take  away  from  the 
bankrupt  the  power  and  disposition  of  the  debts,  according  to  the  statute. 

This  opinion  of  the  Chief  Baron  has  since  been  followed  in  all  cases  of  debts  and 
choses  in  action  assigned  by  a  bankrupt,  where  notice  of  the  assignment  has  not  been 
given  to  the  debtor  or  trustee  prior  to  the  bankruptcy  ;  the  necessity  of  notice  is  the 
creature  of  the  bankrupt  law,  and  it  required  an  act  of  parliament  to  create  it. 

But  this  is  confined  strictly  to  goods  and  chattels.  In  Jones  v.  Gibbons,  9  Ves. 
407.,  a  trader  had  made  an  assignment  of  a  debt  secured  by  mortgage  of  a  West 
Lidia  estate,  and  by  the  bond  of  the  mortgagor,  and  having  become  bankrupt,  his 
assignees  filed  a  bill  against  the  assignee  of  the  debt,  to  set  aside  the  assignment,  in- 
sisting on  its  invalidity  for  want  of  notice  to  the  mortgagor,  on  the  authority  of  Ryall 
V.  Rolle  [1  Atk.  1G5  ;"  1  Ves.  348].  But  Sir  William  Grant  held  that  the  debt  being 
secured  by  mort-[363]-gage,  the  want  of  notice  could  not  affect  the  validity  of  the 
assignment. 

That  case  resembles  the  present.  If  the  estates  in  question  had  never  been  sold 
by  the  trustees,  but  had  been  conveyed  by  them  to  the  present  Duke  of  Marlborough, 
both  Appellants  and  Respondent  would  have  had  a  real  security  only  for  their  debts, 
which  the  want  of  notice  would  not  affect,  even  in  bankruptcy  ;  and  as  that  was  a 
security  for  which  the  Appellants  specificalh-  contracted,  there  would  be  ground  for 
contending,  even  in  bankruptcy,  that  it  would  not  have  been  defeated  for  want  of 
notice  to  the  trustees,  by  the  mere  conversion  of  the  land  into  money  ;  but  however 
that  may  be,  and  viewing  the  security  as  a  mere  assignment  of  a  chose  in  action,  there 
is  no  decision  or  dictum  that  a  subsequent  assignee  can  displace  a  prior  assignee  by 
mere  notice  of  the  assignment  to  the  trustee. 

If  this  determination  at  the  Rolls  is  to  prevail,  it  must  extend  to  equitable  interests 
in  land  as  well  as  to  mere  choses  in  action.  In  the  case  of  equitable  interests  in  land, 
the  rule  that  the  priorities  are  determined  by  the  dates  of  the  securities,  has  been 
considered  so  firmly  established,  that  the  Court  has  refused  to  allow  it  to  be  broken 
in  upon  in  cases  where  the  subsequent  incumbrancer  has  actually  suff"ered  by  the 
concealment  of  the  prior  incumbrance,  where  such  concealment  was  not  intended 
to  be  fraudulent.  Thus,  in  Beckett  v.  Cordlej-,  1  Bro.  [C.  C]  353.,  a  trust  was  created 
by  father  and  son,  for  sale  of  a  real  estate,  out  of  the  produce  of  which  £3000  was  to 
be  paid  to  the  three  younger  children.  The  son  bought  the  estate,  and  made  a  mort- 
gage of  it,  in  which  the  three  younger  children  [364]  joined,  and  released  the  £3000 
in  consideration  of  so  much  of  the  mortgage  money,  therein  expressed  to  be  paid 
to  them  by  the  mortgagee  ;  but  the  object  being  merely  to  give  the  mortgagor  a 
priority  to  the  £3000,  the  son  at  the  same  time  signed  and  gave  to  the  children  an 
agreement  in  writing,  acknowledging  that  the  £3000  was  not  paid,  and  agreeing 
to  secure  it  by  mortgage  on  the  estate.  He  afterwards  made  a  mortgage  of  the  estate 
to  the  Plaintiff,  who  had  no  notice  of  the  agreement  made  with  the  children  ;  and  the 
estate  being  insufficient  for  the  payment  of  all  the  incumbrances,  the  Plaintiff  claimed 
priority  to  the  children,  insisting  that  as  he  was  misled  by  their  release,  they  ought 
to  be  bound  by  it  as  against  him.  But  Lord  Thurlow  held  that  there  being  no  fraud, 
the  priority  of  the  children  must  prevail.     He  said,  "  As  being  prior  in  time,  it  must 

*  A  copy  from  the  MS.  is  printed  at  the  end  of  this  case. 
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"  be  prior  in  equity.  The  mortgagee  liad  tlie  security  he  trusted  to  :  he  knew  he  had 
"  not  the  legal  estate  ;  he  trusted  to  the  honour  of  the  borrower."  The  case  was 
much  discussed,  and  was  the  subject  of  a  rehearing,  in  which  Lord  Thurlow  adhered 
to  his  opinion.  It  is  of  great  authority,  having  been  repeatedly  referred  to  with  appro- 
bation by  Lord  Eldon,  who  was  counsel  for  the  Plaintiff,  particularly  in  Ex  Parte 
Cawthorne,  1  Glyn  &  Jam.  243.,  Evans  v.  Bucknell,  (i  Ves.  192.,  Martinez  v.  Cooper, 
2  Russ.  214. 

This  doctrine  was  applied  by  Lord  Thurlow  to  a  chose  in  action,  in  Dawes  r. 
Austen,  1  Ves.  249.  He  said,  "  A  purchaser  of  a  chose  in  action  must  always  abide 
"  by  the  case  of  the  person  from  whom  he  buys.     That  I  take  to  be  a  universal  rule." 

Here  may  be  noticed  the  doctrine  of  the  Court,  [365]  that  a  first  mortgagee  does 
not  lose  his  priority  by  permitting  the  mortgagor  to  have  the  title  deeds,  where  no 
fraud  is  intended,  although  it  enables  the  mortgagor  to  commit  a  fraud  on  a  third 
person.  That  appears  from  the  case  of  Evans  v.  Bucknell,  6  Ves.  174.,  in  which 
Lord  Eldon  referred  to  and  repudiated  the  doctrine,  as  laid  down  by  Mr.  Justice  BuUer. 
in  Goodtitle  r.  Morgan,  1  Term  Rep.  755.,  who  said,  "  It  is  an  established  rule  in  a 
"  court  of  equity,  that  a  second  mortgagee  who  has  the  title  deeds,  without  notice  of 
"  any  prior  incumbrance,  shall  be  preferred;  because,  if  a  mortgagee  lends  money  upon 
"  mortgage  without  taking  the  title  deeds,  he  enables  the  mortgagor  to  commit  a 
"  fraud."  On  this.  Lord  Eldon  observed,  "  I  do  not  wonder  that  Mr.  Justice  BuUer 
"  stated  the  doctrine  as  he  did,  for  in  Ryall  i:  Rolle  [1  Atk.  165  ;  1  Ves.  348],  it  is  so 
"  stated  by  Mr.  Justice  Burnett,  without  observation  by  the  Lord  Chancellor  or  the 
"  other  learned  persons  by  whom  his  Lordship  was  assisted,  as  being  contrary  to  the 
"  law  of  this  Court." 

It  is  due,  however,  to  the  memory  of  Mr.  Justice  Burnett  to  say,  that  on  referring 
to  the  manuscript  report  left  by  himself  of  his  opinion  delivered  in  that  case,  it  will 
be  found  that  he  did  not  use  the  expressions  attributed  to  him  in  1  Ves.  360.  His 
own  language  was,  "  If  these  (the  deeds),  therefore,  are  permitted  to  remain  in  his 
'■  (the  mortgagor's)  hands,  which  ought  to  have  been  in  the  mortgagee's  custody, 
"  as  themeans  of  reducing  the  land  into  his  own  possession,  the  mortgagee  has  neglected 
"  what  was  necessary  for  his  own  security,  and  furnished  the  mortgagor  with  the 
"  means  of  deceiving  the  most  cautious  creditor  as  [366]  owner  of  the  land.  This, 
"  therefore,  in  the  case  of  Stone  r.  Grubham  [2  Bulstr.  226],  is  considered  as  a  badge 
"  of  fraud  ;  and  Lord  Talbot  says,  the  first  mortgagee  has  contributed  to  draw  in  the 
"  second,  in  the  case  of  Head  v.  Egerton,  3  P.  Wms.  280." 

Mr.  Justice  Burnett  had  previously  said,  according  to  the  report  in  Vesey,  tliat 
if  the  title  deeds  were  not  left  to  deceive  creditors,  but  upon  reasonable  and  honest 
purposes,  the  leaving  of  them  could  not  be  considered  a  badge  of  fraud  ;  and  the 
case  referred  to  of  Head  v.  Egerton  did  not  involve  any  question  of  postponing  the 
first  mortgagee,  but  determined  that  where  the  first  mortgagee  had  left  the  title 
deeds  in  the  hands  of  the  mortgagor,  he  could  not  recover  them  from  the  second 
mortgagee,  who  had  taken  his  mortgage  and  the  deeds  without  notice  of  the  fir.st 
mortgage. 

A  case  was  determined  tipon  the  principle  of  Becket  v.  Cordley  [1  Bro.  C.  C.  353] 
by  Chief  Baron  Richards,  Frere  v.  Moore,  8  Price,  475.  The  equitable  owner  of  a 
prebendal  lease  (the  legal  estate  being  in  a  trustee)  made  a  mortgage  of  it  to  A.  Frere, 
in  which  the  trustee  covenanted  to  stand  possessed  in  trust  for  Frere,  for  securing 
the  mortgage  money.  He  then  made  a  second  mortgage  to  Hudson  and  Fallowes, 
subject  to  the  mortgage  to  Frere  and  afterwards  a  third  mortgage  to  the  Plaintiff, 
the  executor  of  A.  Frere,  who  had  no  notice  of  the  mortgage  to  Hudson  and  Fallowes. 
In  a  question  of  priorities,  it  was  insisted  by  the  Plaintiff',  that  as  Hudson  and  Fallowes 
had  notice  of  Frere's  mortgage,  they  ought  to  have  given  notice  to  him  of  their  security 
to  prevent  his  being  left  to  suppose  that  no  incumbrance,  except  his  own,  existed, 
and  that  as  that  omission  had  drawn  in  the  Plaintiff',  they  [367]  ought  to  be  post]ioiied ; 
but  the  Chief  Baron  said,  they  were  not  bound  to  give  such  notice,  and  that  the 
incumbrancers  must  be  paid  according  to  their  priorities  in  date. 

In  the  argument  of  the  present  case  at  the  Rolls,  the  Respondent's  counsel  cited 
two  cases  recently  determined  by  Sir  Thomas  Plumer  Master  of  the  Rolls,  and  by 
Lord  Chancellor  Lyndhurst  upon  appeal.  Dearie  v.  Hall.  3  Russ.  1.  ;  and  Love- 
ridge  V.  Cooper,  3  Russ.  30.     In  the  former  case,  a  person  who  was  entitled  fur  life 
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to  the  interest  of  a  sum  of  money  whicli  was  laid  out  in  real  security  in  the  names 
of  trustees,  granted  two  annuities  for  his  life,  out  of  the  interest  to  the  PlaintifJ's,  and 
afterwards  sold  his  life  interest  to  the  Defendants,  who  had  no  notice  of  the  annuities. 
In  the  latter  case,  a  legatee  of  a  reversionary  sum  of  stock,  expectant  on  the  decease 
of  the  testator's  widow  and  standing  in  tlie  names  of  trustees,  granted  an  annuity 
for  his  life  to  a  person  under  whom  the  Plaintiff  claimed,  and  assigned  a  portion  of 
the  reversionary  stock  for  securing  it ;  and  shortly  afterwards  he  sold  and  assigned 
the  whole  reversionary  stock  to  a  purchaser,  who  had  no  notice  of  the  prior  assignment. 
On  the  death  of  the  widow  the  Plaintiff  filed  his  bill.  But  in  both  these  cases,  the 
purchaser's  solicitor  prior  to  the  purchase,  took  the  precaution  of  applying  to  one 
of  the  trustees  of  the  fund,  and  being  informed  that  the  trustee  knew  of  no  incum- 
brance, completed  his  purchase.  Under  these  circumstances.  Sir  Thomas  Plumer 
was  of  opinion,  that  the  first  incumbrancer,  having  by  his  omission  to  give  notice 
of  his  incumbrance  to  the  trustee,  enabled  the  assignor  to  commit  a  fraud,  [368] 
could  not  come  into  a  court  of  equity  to  avail  himself  of  his  priority  in  point  of  time, 
in  order  to  defeat  the  right  of  the  Defendant,  who  had  taken  all  proper  precaution 
against  a  prior  incumbrance,  and  he  dismissed  the  bills  ;  and  Lord  Lyndhiirst,  upon 
appeal,  in  both  cases,  in  which  judgment  was  given  at  the  same  time  affirmed  the 
decrees. 

It  had  singularly  happened,  that  Sir  Thomas  Plumer,  in  the  case  of  Cooper  r. 
Fynmore,  3  Russ.  60.,  about  ten  years  earlier,  had  entertained  a  different  opinion, 
and  had  established  the  priority  of  the  first  incumbrancer,  on  the  ground  that  mere 
neglect  of  notice  was  not  sufficient  to  postpone  him,  and  that  to  deprive  him  of  his 
priority,  it  was  necessary  that  there  should  be  such  laches,  as  in  a  court  of  equity 
amounted  to  fraud.  But  this  case  had  not  been  reported,  and  was  not  referred  to 
in  Dearie  v.  Hall  [3  Russ.  1]  and  Loveridge  v.  Cooper  [3  Russ.  30],  either  at  the  Rolls, 
or  before  the  Lord  Chancellor. 

In  those  two  cases,  a  case  before  Lord  Eldon  not  then  reported,  Wright  v.  Lord 
Dorchester  [see  3  CI.  &  F.  465],  was  cited,  in  which  Mr.  Stuart  having  a  life  interest 
in  stock  standing  in  the  names  of  trustees,  assigned  it  to  the  Plaintiff  for  securing 
two  annuities,  and  afterwards  sold  and  assigned  his  life  interest  to  Brown,  one  of 
the  Defendants,  who  had  no  notice  of  the  prior  assignment,  and  who  previously  to 
his  purchase,  was  informed  by  the  trustees,  on  inquirj^  that  they  knew  of  no  incum- 
brance. The  purchaser,  on  completing  his  purchase,  obtained  from  the  trustees 
a  power  of  attorney  to  receive  the  dividends,  under  which  he  received  them  for  about 
six  years,  when  the  first  incumbrancer  filed  his  bill,  and  obtained  an  injunction  to 
restrain  the  bank  from  paying  the  [369]  dividends  ;  but  on  the  facts  above  men- 
tioned, appearing  in  Brown's  answer.  Lord  Eldon  dissolved  the  injunction.  There 
is  no  report  of  the  argument  or  judgment  in  that  case,  but  it  will  be  observed,  that 
the  power  of  attorney  to  receive  the  dividends,  which  Brown  took  as  part  of  his 
security,  was  an  actual  dealing  with  the  trustees  for  the  legal  interest  which  brought 
the  case  within  the  principle  of  Stanhope  v.  Earl  Verney  [2  Eden,  81] ;  and  there  can 
be  little  doubt  that  Lord  Eldon  had  in  his  mind  a  similar  case,  Cator  v.  Lord  Pembroke, 

1  Bro.  C.  C.  30L,  before  the  Lords  Commissioners,  and  affirmed  by  Lord  Thurlow, 

2  Brown,  C.  C.  282.  In  that  case  Lord  Bolingbroke,  under  a  settlement,  was  tenant 
for  life  of  afreehold  estate,  with  power  to  revoke  the  uses  and  limit  the  estate  to  tru-stees, 
upon  trust  to  sell  with  his  consent,  and  the  trustees  were  to  lay  out  the  purchase 
money  upon  the  trusts  of  the  settlement.  He  granted  an  annuity  to  Mrs.  Hare, 
secured  by  a  demise  for  a  term  of  years,  if  he  should  so  long  live,  and  afterwards 
revoked  the  uses  of  the  settlement,  and  limited  the  estate  to  the  tru.stees,  who  sold 
the  estate,  with  his  consent,  to  the  Plaintiff.  The  trustees  received  the  purchase 
money,  and  invested  it  in  South  Sea  annuities.  Lord  BoUngbroke  then  sold  his  life 
interest  in  the  South  Sea  annuities,  to  Boldero,  who  had  no  notice  of  the  annuity, 
and  Boldero,  at  the  time  of  his  purchase,  took  from  the  trustees,  a  power  of  attorney 
to  receive  the  dividends.  Mrs.  Hare  evicted  Cator  by  ejectment,  the  sale  being  held 
invalid  against  her  at  law,  on  which  Cator  filed  his  bill  for  atransferof  the  South  Sea 
annuities  ;  but  his  bill  was  dismissed,  the  power  of  attorney  being  deemed  equivalent 
to  a  declaration  of  trust  by  the  trustees. 

[370]  The  cases,  therefore,  prior  to  Dearie  v.  Hall  [3  Russ.  1],  and  Loveiidge  /•. 
Cooper  1 3  Russ.  30],  determined  that  a  party  who  took  a  conveyance  or  assignment  of 
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an  equitable  iuterost  in  land,  or  personally  for  valuable  consideration,  without  notice 
of  a  prior  incuiubranci;,  and  with  an  actual  dealing  with  the  tru.stee  of  the  legal 
estate,  or  the  fund,  by  making  him  a  party  to  the  deed,  or  to  the  transaction,  obtained 
a  better  right  to  call  for  the  legal  estate,  or  the  fund,  than  a  jirior  incumbrancer  who 
took  his  conveyance  or  assignment  without  any  such  dealing  with  the  trustee.  It 
was  deemed  in  some  sense  a  getting  in  of  the  legal  estate  or  fund,  and  where  there 
was  no  such  dealing  for  the  legal  estate  or  the  fund  with  the  trustee,  a  first  incum- 
brancer, was  not  postponed  to  a  second  incumbrance]',  merely  by  omitting  to  give 
notice  of  his  incumbrance,  althotigh  such  omission  might  have  caused  the  loss  sus- 
tained by  the  subsequent  incumbrancer,  because  the  second  incumbrancer,  taking 
only  an  equitable  interest,  knew  that  he  necessarily  took  it  subject  to  all  existing 
equities. 

But  Dearie  v.  Hall  and  Loveridge  v.  Cooper  are  not  authorities  to  wariaut  the 
decision  in  the  present  case,  because  the  subsequent  incumbrances  in  those  ca.ses 
made  inquiries  of  the  trustees  before  they  completed  their  purchase  and  gave  notice, 
the  Respondent  merely  dealt  for  such  security  as  the  Marquis  of  Blandford  was  able 
to  make.  The  Respondent  knew  the  very  special  nature  of  the  trusts  reposed  in  the 
trustees.:  he  made  no  attempt  to  deal  with  them,  as  he  knew  it  was  inconsistent 
with  their  trust,  in  the  lifetime  of  the  Duke  of  Marlborough,  to  assist  in  any  security 
in  which  they  did  not  receive  the  purchase  money.  He  took  his  chance  of  the  value 
of  the  security  obtained  from  the  mar-[371]-quis.  His  notice  to  the  trustees  four 
years  afterwards  bound  them  to  notliing,  but  to  discharge  his  incumbrance  according 
to  its  priority,  precisely  as  if  his  notice  had  been  so  expressed.  He  merely  stands  in 
the  place  of  the  marquis.  He  has  nothing  to  complain  of  on  the  part  of  the  Appellant. 
Why,  then,  should  he  be  allowed  to  destroy  the  Appellant's  security  1 

In  the  case  of  several  incumbrances  without  notice,  the  language  of  the  courts 
has  always  been,  that  he  who  could  first  get  in  an  outstanding  legal  estate  would 
obtain  priority  ;  but  if  the  present  decree  be  affirmed,  that  language  must  undergo 
alteration.  It  will  not  be  necessary  to  get  in  the  legal  estate;  it  will  be  sufficient 
to  give  notice  of  the  subsequent  incumbrance  to  the  trustee  of  the  legal  estate — notice, 
and  not  getting  in  the  estate,  will  be  the  tabula  in  naufragio.  If  that  be  the  law, 
it  is  surprising  that  so  much  should  have  been  said  in  the  numerous  cases  on  this 
subject,  about  the  necessity  of  getting  in  the  outstanding  estate,  and  particularly  by 
Lord  Eldon,  who  speaks  of  getting  in  the  term,  in  some  sense,  by  making  the  trustee 
a  party  to  the  deed. 

It  is  surely  unwise  to  make  arbitrary  rules  in  the  transfer  of  property,  where  they 
are  not  calculated  to  prevent  fraud,  and  may  occasion  much  inconvenience,  and  lead 
to  much  litigation.  Questions  of  embarrassment  and  difficulty  will  probably  arise 
out  of  this  new  doctrine :  a  trustee  may  accidentally  hear  of  an  incumbrance  from  a 
stranger,  with  more  or  less  looseness  of  information.     Is  that  to  give  a  priority  ? 

Trustees  of  the  legal  estate  in  land,  as  well  as  of  a  trust  fund  in  personalty,  may  be  in 
various  places.  [372]  One  may  be  discovered  by  one  incumbrancer,  and  anotlier  by 
another  :  one  incumbrancer  may  give  notice  to  one  of  several  trustees,  and  another 
to  all  the  other  trustees;  some  of  the  trustees  may  have  never  acted,  nor  intended  to 
act.  The  legal  estate  in  land  may  descend  to  an  infant,  or  to  coparceners,  or  coheii's 
in  gavelkind :  one  coheir  may  be  adult,  another  may  be  just  born.  Is  notice  to  an 
infant,  perhaps  at  school,  perhaps  in  a  nurse's  arms,  to  be  held  a  getting  in  the  legal 
estate — to  be  the  ttibula  in  na  ufragio  ?  The  legal  estate  in  the  present  case  might  have 
descended  to  a  child,  or  several  children.  If  the  doctrine  be  confined  to  prior  decisions 
by  which  the  making  of  the  trustee  a  party  to  the  deed,  or  to  the  transaction,  is  held 
to  be  a  getting  in  of  the  estate,  it  is  sound  and  intelligible  ;  but  if  it  is  to  be  extended 
to  cases  of  mere  notice,  it  is  not  easy  to  say  to  what  inconveniences,  litigation,  per- 
plexity, and  expense  it  may  lead. 

For  the  Respondents, 

Mr.  Pemberton  and  Mr.  Cockerell. 

Preliminary  objection. — This  decree  has  not  been  enrolled  and  cannot  be  so  until 
it  has  been  signed  by  the  Lord  Chancellor,*  the  cause  may  be  reheard  if  the  decree 
is  not  enrolled.     In  [Barlow]  v.  Batenian,t  in  this  House,  it  was  held  that  the  decree 

*  3  Geo.  2.  c.  30.  1 2  B,  P.  0.  [272], 
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not  having  been  signed  by  the  Lord  Chancellor,  the  appeal  was  irregular,  and  it  was 
dismissed  accordingly.  Even  in  the  Court  of  Chancery  an  appeal  will  not  lie  from 
the  Rolls  unless  the  decree  has  been  signed  and  enrolled,  and  for  the  same  reason  : 
Coninghain  r.  Coningham.  * 

Upon  this  point  it  was  moved  by  the  House  that  [373]  the  decree  should  be  enrolled 
before  pronouncing  judgment,  and  the  hearing  of  tlie  cause  proceeded. 

For  the  Respondents  : — 

There  are  two  points  :  1st,  The  form  of  the  security.  2d,  The  notice  given  to  the 
trustees.  Under  the  deeds  of  February  and  August,  1812,  the  Marquis  of  Blandford 
had  only  an  interest  in  the  surplus  of  the  purchase  money  upon  the  sale.  All  parties 
contemplated  an  entire  conversion  of  the  land  into  monej',  and  the  application  of 
that  money  in  the  execution  of  the  trusts.  The  marquis  had  no  interest  in  the  land, 
or,  if  any,  it  was  the  mere  possibility  of  the  reversion,  if  the  trustees  should  not  sell. 
Having  such  equitable  interest,  the  marquis  grants  a  term  to  the  Appellants,  with 
a  power  of  distress.  This  conferred  no  rights  at  law.  But  if  the  estates  were  unsold, 
they  might  have  had  remedy  in  equity.  On  the  other  hand,  the  Respondent's  security 
was  an  assignment  of  the  monies,  the  produce  of  the  sale,  and  a  power  of  attorney 
to  sue  the  trustees.  It  is  said  that  a  court  of  equity  disregarding  power,  and  looking 
to  substance,  would  make  the  Appellant's  security  available,  as  against  the  grantor. 
That  might  be  so  ;  but  as  against  the  trustees  that  equity  is  doubtful,  and  as  against 
an  assignee  having  a  direct  right  against  the  trustees,  stiU  more  doubtful.  On  the 
second  point  it  is  argued  against  the  Respondent,  because  he  made  no  inquiry  before 
he  advanced  his  money  and  took  his  security,  and  that  he  delayed  his  notice  five  years. 
But  inquiry  would  have  been  useless  ;  the  trustees  had  no  information  to  give,  since 
the  Appellant  had  neglected  his  duty  in  giving  notice.  Inquiry  would  only  have 
misled  the  Respondent  into  a  bill  if  that  no  charge  had  [374]  been  exacted.  Inquiry 
and  notice  could  have  had  no  other  effect  than  to  charge  the  trustees  if  they  parted 
with  the  property.  The  effect  of  notice  is  to  make  the  trustees  hold  in  trust  for  the 
party  giving  the  notice.  It  gives  him  equitable  possession  of  the  trust  or  charge  in 
action.  The  property  was  not  fully  sold  until  1819  ;  then  the  surplus  was  realised 
and  the  notice  became  material.  The  rule  adopted  by  the  decree  accords  with  the 
practice  of  conveyancing,  and  the  convenience  of  the  public  making  such  property 
marketable,  and  the  purchaser  secure. 

(June  22.)  The  case  of  Hulton  i'.  Sands  t  in  the  Exchequer  1832,  is  a  decisive 
authority  for  the  Respondents  in  this  case. 

In  Reply.  The  decision  in  Hulton  r.  Sands,  like  those  in  Dearie  i:  Hall  [3  Russ.  1], 
and  Loveridge  v.  Cooper  [3  Russ.  30],  is  an  innovation  upon  or  at  least  an  extension 
of  the  ancient  doctrines  of  the  court.  But  in  all  those  cases  inquiry  was  made  of  the 
trustees,  by  the  subsequent  incumbrancer  before  he  paid  his  money  and  took  the 
security,  and  notice  was  given  immediately  upon  the  transaction. 

In  the  Report  of  Hulton  r.  Sands,  in  Young,  it  is  merely  stated  that  notice  in  writ- 
ing of  the  grant  of  annuity  of  10th  May,  1828,  to  Plaintiff  Kennedy,  was  duly  served 
upon  the  trustees ;  and  that  notice  of  the  assignment  from  the  Plaintiff  Kennedy  to 
Defendant  Hulton,  was  served  on  the  trustees.  But  it  was  proved  by  the  Defendant 
Flather,  one  of  the  trustees,  that  between  the  r2th  and  20th  of  September  1827  the 
Plaintiff  Kennedy  inquired  of  him  if  there  were  any  charge  or  incumbrance  on  the 
trust  funds,  and" [375]  a  day  or  two  afterwards  repeated  his  inquiry  ;  and  that  on 
the  2d  of  June  1828,  he  (Flather)  received  notice  of  the  Plaintift"s  annuity  deed.  He 
also  proved  that  in  the  first  week  of  October  1828  the  Plaintiff'  Hulton  inquired  of 
him,  whether  the  annuity  of  £62  8.s.  was  the  first  incumbrance,  and  that  on  the  4th 
of  November  1828,  he  (Flather)  received  notice  from  the  Plaintiff  Hulton  of  the 
assignment. 

The  Plaintiff's  case  therefore  was  directly  brought  within  the  decisions  of  Dearie 
V.  Hall  [3  Russ.  1]  and  Loveridge  r.  Cooper  [3  Russ.  30]. 

Lord  Lyndhurst. — I  move  vourLordships  for  judgment  in  the  case  of  Foster  against 
Cockerell,  which  was  argued  some  time  since  at  your  Lordships'  bar,  and  your  Lord- 
ships at  that  time  had  pretty  well  "made  up  your  minds  upon  the  subject,  but  it  turned 
out  that  the  decree  was  not  enrolled  ;  the  parties  have  since  enrolled  the  decree,  and 

*  1  Amb.  !>1.  t  Young,  G02. 
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therofore  tlie  cause  is  now  in  such  a  situation,  that  your  Lordships  may  proceed  to 
give  judgment  upon  it.  This  was  a  question  of  priority  between  two  equitable  incum- 
brancers,— a  question  whether  the  subsequent  incumbrancer  of  the  e(juity,  having 
given  notice  to  the  trustees  of  the  fund,  was  entitled  to  priority  over  the  former  incum- 
brancer. Now,  that  question  has  been  settled  after  much  deliberate  discussion,  in 
the  cases  of  Dearie  r.  Hall,  and  Loveridge  r.  Cooper.  Those  two  cases  were  argued 
before  Sir  Thomas  Plomer  as  Master  of  the  Rolls,  with  great  learning,  and  attention 
to  the  subject.  The  .Master  of  the  Rolls,  after  considering  the  question.  ])r-onounced 
a  very  elaborate  judgment,  deciding  that  in  cases  of  this  devScrip-[376]  tion.  the  party 
who  gave  notice  to  the  trustees  was  entitled  to  the  priority  ;  and  without  adverting 
to  the  particular  facts  of  those  cases,  the  principle  upon  whicli  the  decisions  were 
founded  was  this,  that  if  a  contrary  doctrine  were  to  prevail,  it  would  enable  a  cestui 
que  trust  to  commit  a  fi'aud  ;  he  might  assign  his  interest  first  to  one  and  then  to  a 
second  incumbrancer,  and  that  second  incumbrancer  would  have  no  opportunity 
by  any  communication  with  the  trustees,  of  ascertaining  whether  or  not  there  had 
been  a  prior  assignment  of  the  interest.  There  was  also  another  principle  upon  which 
he  decided  that  case,  which  was  this,  that  a  party  till  he  gives  notice  to  the  trustees  has 
not  done  every  thing  necessary  to  complete  his  title.  In  such  cases,  it  is  necessary 
for  the  parties  to  do  every  thing  in  their  power.  Further  than  that  he  assigns  as  an 
additional  reason,  that  until  notice  was  given  to  the  trustees,  they  did  not  in  fact 
become  trustees  for  the  assignee.  It  was  upon  these  distinct  grounds  that  he  laid 
down  as  a  general  rule,  that  in  case  of  an  equitable  assignment,  the  party  giving  notice 
to  the  trustees,  although  he  was  the  second  incumbrancer,  was  entitled  to  priority, 
if  the  former  incumbrancer  had  given  no  such  notice.  These  cases  afterwards  came 
before  me  when  I  had  the  honour  of  presiding  in  the  Court  of  Cliancery,  and  they 
were  again  argued  before  me  with  great  ability  and  learning.  I  took  time  to  con- 
sider the  judgment  on  those  occasions,  and  I  was  satisfied  after  deliberate  considera- 
tion, that  the  judgment  pronounced  in  each  of  those  cases  was  correct,  and  that  it 
was  my  duty  to  affirm  those  judgments. 

Now,  the  principle  of  those  authorities  applies  [377]  directly  to  the  present  case. 
There  are  two  incumbrancers  of  an  equitable  interest :  the  latter  gave  notice  to  the 
trustees,  the  former  neglected  to  do  so.  The  Master  of  the  Rolls,  Sir  John  Leach,  when 
this  case  came  before  him,  was  of  opinion,  in  conformity  with  the  decisions  already 
pronounced,  that  the  notice  gave  to  the  second  incumbrancer  a  prior  right ;  and  under 
these  circumstances,  I  think  the  decision  so  pronounced  upon  these  principles  by  the 
Master  of  the  Rolls,  was  a  correct  decision,  and  that  your  Lordships  will  be  disposed 
to  affirm  the  judgment, — and  as  the  case  has  already  been  decided  after  deliberate 
argument,  this  judgment  ought  to  be  affirmed  with  costs. 

Judgment  affirmed. 


RYALL  V.  ROWLES. 


The  opinion  of  Mr.  Justice  Burnet  taken  from  his  MS.  note  book  in  the  library 
of  Lincoln's  Inn. 

The  case  upon  the  pleadings  appeared  to  be  this. 

William  Harvest,  a  trader  within  the  several  statutes  concerning  bankrupts,  being 
indebted  to  Benjamin  Tomkyns  and  Joseph  Tomkyns  in  £1500,  by  indenture  of  the 
2d  of  June  1732,  demised  to  them  his  house  and  brewhouse  at  Kingston  in  Surrey, 
with  all  the  coppers  and  utensils  of  brewing,  fixed  or  belonging  to  the  brewhouse,  or 
used  with  it,  for  a  term  of  five  hundred  years,  redeemable  on  payment  of  £1500  and 
interest.  These  premises  had  been  mortgaged  before  in  1725  and  1731,  to  Philip 
Stone,  as  will  be  observed  hereafter.  Upon  this  mortgage  the  Master  reports  due 
to  the  Tomkynses  £754  3s.  6d. 

In  October  1736,  VVm.  Harvest  entered  into  articles  for  a  partnership  with  Jona- 
than Stevens,  in  his  trade  of  a  brewer,  the  utensils  and  stock  were  appraised  at  £14,000, 
and  Harvest,  by  indenture  of  the  29th  November  173G,  in  consideration  of  £7000  in 
hand  paid,  sold  and  conveyed  a  moiety  of  the  utensils  and  stock  in  trade  to  Stevens, 
and  entered  into  a  partnership  with  him  by  moieties  for  seven  years  :  in  consequence 
of  which,  they  jointly  possessed  themselves  of  the  stock  and  utensils,  and  jointly 
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carried  on  tlie  brewing  trade  [378]  therewith  till  the  26th  June  1740, when  it  is  agreed 
on  all  hands  that  Harvest  became  a  Itaiikrupt,  and  a  commission  issued  against  him. 
In  less  tlian  a  month  after  this  deed  of  jiartnership,  Wm.  Harvest,  by  indenture  of 
the  •24th  December  173G,  in  consideration  of  £4000  lent  him  by  Jonatlian  ytevens, 
sells  and  assigns  to  John  Potter  (in  trust  for  Stevens)  all  his  moiety  of  the  partnership 
stock,  utensils,  debts,  and  future  profits  in  trade,  with  a  clause  of  redemption  on  pay- 
ment of  £4400  on  the  24tli  December  1 738.  There  is  a  clause  to  charge  the  premises 
with  any  other  sums  that  Steveps  should  in  the  mean  time  lend  to  Harvest.  On  the 
loth  of  December  1737,  Harvest  mortgages  one-seventh  ]mrt  of  his  undivided  moiety 
of  this  partnership  stock,  utensils,  debts,  and  profits  of  the  trade,  to  Sir  Thomas  Reynel, 
for  a  just  debt  of  £1000  and  upwards.  On  the  24th  of  April  1738,  he  mortgages 
another  seventh  part  of  this  moiety  to  Thomas  Shipp,  for  a  just  debt  of  £1000  and 
upwards.  Harvest  had  in  1725,  conveyed  his  house  and  premises  at  Kingston,  to 
Philip  Stone  and  his  heirs,  redeemable  on  payment  of  £1200,  and  interest.  In  1731, 
by  indorsement  on  this  mortgage,  the  utensils  of  brewing  fixed  or  used  with  the  brew- 
house  were  assigned,  as  a  collateral  security  on  £800  more  being  lent,  for  the  £2000 
and  interest  ;  and  in  1734,  this  mortgage  was  assigned  by  Philip  Stone  to  Edward 
Baugh  ;  he,  by  deed  of  the  Dth  of  November  1736,  reconveys  to  Wm.  Harvest  all  the 
utensils  as  fixed  or  used  with  the  brewhouse.  But  when  Edward  Baugh,  afterwards 
by  lease  and  release  of  the  6th  and  7th  of  September  1738,  assigns  his  mortgage  of 
the  house  and  brewhouse  to  Jonathan  Stevens,  Wm.  Harvest,  who  is  a  party  to  the 
release,  sells  and  assigns  his  moiety  of  the  utensils  of  brewing  to  Jonathan  Stevens, 
redeemable  on  payment  of  the  mortgage  money,  i.e.  £2000  and  interest.  And  on 
this  mortgage  the  ]\laster  reports  £2355  10s.  9d.  to  be  due.  I  state  this,  because 
it  may  be  material  in  our  future  consideration  of  Tomkyns's  mortgage. 

The  last  mortgage  is  on  the  6th  of  March  1738,  of  another  seventh  share  of  the 
bankrupt's  undivided  moiety  of  the  partnership  stock,  utensils,  debts,  and  produce 
of  ti'ade,  to  his  son  George  Harvest,  for  a  just  debt  of  £1000.  After  every  one  of  these 
mortgages  or  assignments,  Wm.  Harvest  continued  in  the  trade,  directing  the  appli- 
cation of  the  stock  and  utensils  in  carrying  on  the  trade,  and  in  the  receipt  of  the  debts 
and  perception  of  the  profits  of  the  trade  as  partner  for  a  moiety,  just  in  the  same 
manner  as  he  had  done  before  the  mortgages,  or  any  of  them. 

[379]  The  general  question,  therefore,  arising  on  this  case  was,  whether  these  six 
mortgagees,  or  any,  and  which  of  them,  will  be  entitled  to  resort  to  the  respective 
utensils,  stock  in  trade,  debts  or  jsrofits  of  trade,  mortgaged  to  them  ;  or  whether 
all  or  any  of  them  will  be  obliged  to  come  in  as  creditors  under  the  commission,  to 
receive  a  distributive  share  of  their  respective  debts  in  common  with  the  rest  of  the 
bankrupt's  creditors  ? 

And  the  solution  of  this  question  depends  on  one  still  more  restrained,  which  is, 
whether  these  six  mortgagees,  or  any,  and  which  of  them,  have  so  permitted  the  bank- 
rupt to  continue  in  the  possession,  order,  and  disposition  of  the  goods  and  chattels 
conveyed  to  them,  to  the  time  of  bis  becoming  bankrupt,  as  will  entitle  the  commis- 
sioners to  sell  and  dispose  of  the  same  for  the  relief  of  the  creditors  seeking  relief  under 
thecommissionersby  the  express  words  of  the  statute  of  the  21  Jac.  1.  c.  19.  ss.  10, 11.  ? 

In  determining  this  question,  my  Lord  Chancellor  Hardwick  was  pleased  to  call 
for  assistance  of  L.  C.  J.  Lee,  L.  C.  B.  Parker,  and  Mr.  J.  Burnett. 

My  argument  was  as  follows  : — 

In  the  consideration  of  this  question,  it  will  be  necessary  to  distinguish  between 
the  mortgages.  Two  of  them  are  (as  far  as  concerns  the  present  question)  mortgages 
of  utensils  only,  fixed  or  used  with  the  brewhouse.  One  of  them  is  to  a  stranger  prior 
to  the  mortgage,  the  other  is  of  a  moiety  of  those  utensils  to  a  partner. 

A  third  mortgage  is  of  things  partly  in  possession,  partly  in  action,  a  moiety  of  the 
jiaTtnership  stock  and  utensils,  and  a  moiety  of  the  debts  and  profits  of  trade  to  John 
Potter,  in  trust  for  the  partner  Stevens.  The  three  other  mortgages  are  to  strangers, 
of  a  seventh  share  each,  in  the  bankrupt's  moiety  of  the  partnership  stock,  utensils, 
debts,  and  produce  of  trade.  I  shall,  therefore,  in  the  first  place  consider  the  case  of 
a  mortgage  or  conditional  sale  of  things  in  possession.  In  the  next  place  I  shall  consider 
the  case  of  such  a  mortgage  of  things  partly  in  possession,  partly  in  action.  And 
under  each  head  shall  examine  whether  such  a  mortgage,  being  to  a  partner  or  in 
trust  for  a  partner,  will  make  any  difference. 
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And  thnugli  the  pi'eseiit  (jufstidu  must  ircrivu  its  sole  (Icterminatinn  frnni  the 
clauses  in  the  stat.  21  Jac.  1.,  yet  it  will  be  iieees.s:iry  to  consider  the  state  of  ereditoi-s 
in  general,  with  relation  to  the  conveyances  of  their  debtors,  before  that  statute.  But 
as  great  stress  was  laid  in  the  argument  of  this  case  at  the  bar,  upon  the  rules  in  pawns  ; 
and  mortgages  of  goods  were  [380]  treated  as  pawns  without  a  delivery,  or  rather 
hypothecations,  which  require  no  delivery,  I  shall  in  the  first  place  endeavour  to  shew 
that  the  pawns  or  hypothecations  are  quite  foreign  to  the  present  question.  It  was 
contended  that  pawns,  both  by  the  Roman  and  English  law,  required  a  delivery,  but 
hypothecations  or  mortgage  of  goods  did  not  ;  and  therefore  in  this  latter  case  theie 
could  be  no  fraud  in  not  altering  the  possession. 

As  to  the  Roman  law, -Mr.  Wilbraham  truly  cited  th,.^  authority  of  Justinian,  lib.  4. 
tit.  G  &  7  : — "  Pignuris  appellatione  earn  rem  ]iraprie  contineri  dicimvs  qua;  simul  etidrn 
Iraditiir  creditori,  intixime  si  mobilis  sit.  A  t  eu  m  qme  sine  traditione,  niidi"i  conveniionc 
tenetur  proprie  liypotlieav  nomine  contineri  dicimus."  And  if  this  passage  stood  aloni^ 
unexplained  by  any  other  Roman  law,  it  would  go  a  great  way  towards  proving  what 
it  was  cited  for.  But  when  I  shall  have  produced  two  or  three  express  authorities 
that  prove  beyond  question  that  a  Roman  pifjnus  for  a  moveable  thing  was  as  valid 
without  the  delivery  as  with  it,  I  believe  it  will  be  allowed  that  Domat  and  our  country- 
man Wood  have  rightly  interpreted  the  passage  above  cited  to  mean  no  more  than 
that  a  pignus  can  only  be  of  moveables  capable  of  a  delivery,  and  a  hypotheca  must  be 
of  immoveables  incapable  of  such  a  delivery.  So  is  Domat,  "  Loix  Civiles  dans  leur 
"  ordre  naturel." — lib.  3.  tit.  1.  s.  1.  par.  1.  ;  and  Wood  in  his  "  Imperial  Civil  Law," 
lib.  3.  c.  2.  f.  219.  :  and  with  this  agrees  tlie  Digest,  lib.  50.  tit.  IG.  T>e rerborum, signi- 
ficatione, — Law,  238.  It  is  held  that  a  pignus  did  not  require  a  delivery, — Digest, 
lib.  13.  tit.  7.  Law,  1.  "  Pignus  contrahitur  non  solh  traditione  sed  etiam  nuda  conren 
tione  et  si  traditum.  non  est.''  So  if  a  thing  is  pawned  at  different  times  to  two,  and 
delivered  to  the  last  pawnee,  the  first  shall  be  preferred  to  him.  Digest,  lib.  20.  tit. 
4.  Law,  12.  S  10.  : — "Nam  et  in  pignore  placet  si  prior  conrencrit  de  piqnore  licet  poste- 
riori res  tradatur  potiorem  esse  priorem."  And  in  that  very  20tji  Book  of  the  Digest, 
tit.  1.  Law,  10.,  the  case  is  cited  of  a  thing  pawned  at  the  same  time  to  two  and  delivered 
to  one.  From  all  which  cases  it  manifestly  appears  that  delivery  was  not  necessary 
to  a  Roman  pigmis.  And  the  inconvenience  attending  this  made  most  of  the  nations 
that  received  the  Roman  law  in  general  vary  this  part  of  it,  by  their  municipal  laws, 
as  Domat  observes.  But  suppose  the  distinction  contended  for,  were  true,  what  would 
it  signify  unless  an  English  mortgage  and  a  Roman  HYrciTiiEOA  were  of  the  same 
nature  'I  which  they  certainly  are  not,  though  our  learned  civilian,  Dr.  Strahan, 
in  his  translation  of  Domat,  has  every  where  rendered  the  word  hypolhrqne  by  that 
of  mortgage.  An  [381]  English  mortgage  conveys  an  immediate  property  in  the 
thing  mortgaged,  liable  to  be  defeated  by  performing  the  condition.  A  Roman 
hypotheca  conveys  no  property,  but  a  right  to  be  satisfied  for  the  breacli  of  a  condition, 
for  the  injury  done  by  that  breach.  Jf,  therefore,  either  a  pignus  or  hypotheca  be 
with  a  condition,  that  if  the  money  is  not  paid  at  the  day  the  creditor  shall  enjoy  the 
thing  pawned  or  hypothecated  at  such  a  price,  this  is  held  to  be  a  conditional  instead 
of  a  pawn.  Digest,  lib.  20.  tit.  1.  Law,  6.  Domat,  lib.  3.  tit.  2.  sect.  3.  par.  11.  If 
any  one,  out  of  curiosity,  desires  to  see  English  contracts  described  in  Roman  laws, 
he  may  find  our  mortgages  both  of  land  and  goods,  under  the  head  of  sales,  Justin. 
Codest.  lib.  4.  tit.  54.  Law,  2  &  7.  "  Si  fundum  parentestui  ealegerendideruntutsire 
ipsi  seu  hmredes  eorv.m,  emptori  pretium  infra  certa  tempora,  ohtulissent,  restitu- 
eretur  :  Teque  parato  satisfacere  conditioni,  Hceres  Emptoris  non  parit  ut  contractus 
fides  servetur.  actio  prcescriptis  verbis,  seu  ex  Vendito  tibi  dabitur." 

And  as  to  mortgage  of  goods  :  "  Si  quis  a  te  comparavit  et  convenit  ut  si  infra 
certain  tempus  soluta,  fuerit  data  uuantitas  vt  sit  res  inempta,  remitti  hanc  conreii- 
tionem  Rescripto  nostro  nonjure  petis.''  All  therefore  which  can  be  urged  from  the 
Roman  law,  in  respect  either  of  pawns  or  hypothecations,  must  be  foreign  to  the 
present  question,  which  relates  to  a  quite  different  contract ;  and  so  I  think  is  all 
that  may  be  urged  from  the  English  law  as  to  pawns. 

Delivery  is  certainly  of  the  essence  of  an  English  jwwn,  as  is  expressly  held  in 
the  year  book,  5  H.  7.  f.  1,  abiidged  Bro.  Pledges,  pi.  20.  Tre.spa.ss,  pi.  271.,  cited  by 
Mr.  SoUcitor-General.  And  with  this  agrees  the  determination  of  the  K.  B.  in  Rosse 
r.  Bramstede,  2.  Ro.  Rep.  439.     L.  C.  J.  Lev,  in  the  report  of  that  case,  says  :  "  If  1 
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lend  you  a  liorse,  and  before  you  restore  it,  say,  Keep  that  horse  till  I  pay  you  £10 
wliich  I  owe  you  ;  this,  is  a  pawn.  But  if  a  stranger  had  taken  it  from  you,  and  1 
said,  '  Take  that  horse,  and  keep  him  till  1  pay  you  £10,  this  is  no  pawn,  for  there  was 
no  possession  given  at  the  time,'  and  I  know  of  no  authority  in  all  the  books  to  the 
contrary.  For  the  cases  of  Brand  v.  Lisly,  Yelv.  104,  and  Clerk's  ease,  2  Leon.  30., 
which  were  cited  as  contrary,  are  not  cases  of  pawns,  but  of  bailment  of  goods  to  a 
third  person,  to  pay  creditors,  and  it  was  truly  held  that  the  creditor  had  such  an 
interest  in  this  contract  as  would  entitle  him  to  a  remedy  if  the  goods  were  taken 
from  the  bailee,  or  by  him  applied  to  any  other  purpose  than  that  for  which  they 
were  bailed.  All  the  cases  in  the  books  relating  to  pawns  suppose  them  in  the  pawnee's 
custody.  They  are  compared  to  a  distress,  and  it  is  considered  how  far  [382]  the 
pawnee  may  use  them  and  at  what  peril.  Conham  r.  Mores,  Owen,  123.  And  in 
the  argument  of  the  case  of  Coggs  and  Barnard,  2  Salk.  522.,  2  Lord  Raym.  917.; 
and  in  the  case  of  Sir  John  Ratclifl"  r.  Davis,  Cro.  Jac.  244.  Yelv.  179.  1  Bulstr.  29. 
and  Noy,  137.,  the  distinction  between  pawns  and  mortgages  is  clearly  stated.  Sir 
John  Ratcliff  pawned  his  hatband  set  with  diamonds  to  Whitlock  for  £25  ;  Whitlock's 
wife  by  his  order  delivered  the  pawn  to  the  defendant.  After  this  Whitlock  died, 
leaving  his  wife  his  executrix.  Sir  John  Ratcliff  tendered  her  the  £25,  which  she 
refused  to  receive,  and  thereupon  he  demanded  the  liatband  of  the  defendant,  who 
refused  to  deliver  it.  In  trover  brought  by  Sir  J.  Ratcliff  against  the  defendant 
for  this  hatband,  a  verdict  was  given  and  judgment  for  the  plaintiff,  and  it  was  re- 
solved : — First,  that  the  general  or  absolute  property  in  the  pawn  was  in  the  pawnor, 
though  there  was  a  special  property  in  the  pawnee  entitling  him  to  the  custody  till 
the  condition  performed : — Secondly,  that  upon  payment  or  tender  to  the  pawnee, 
the  whole  property  was  immediately  revested  in  the  pawnor  ;  and  if  the  pawnee 
bail  over  the  pawn,  still  the  payment  or  tender  must  be  to  the  pawnee  or  his  executrix, 
and  not  to  the  bailee.  But  it  was  quite  otherwise  in  a  mortgage  ;  for  if  the  mortgage 
is  assigned  over,  the  payment  or  tender  must  be  to  the  assignee,  and  not  to  the  mort- 
gagee. And  why  1  Because  a  mortgage  is  a  conveyance  of  the  property  immediate, 
which  therefore  may  be  assigned  over  ;  but  a  ])awn  is  only  a  deposit  to  secure  the 
peiiormance  of  a  contract. 

All  therefore  that  has  been  urged  with  relation  to  pawns,  being  laid  out  of  the  case 
as  quite  foreign  to  our  present  question,  I  shall  consider  how  the  law  stood  in  relation 
to  conveyances  made  by  debtors  to  the  prejudice  of  their  creditors  before  the  stat. 
21  Jac.  1.  The  statute  governing  in  these  cases,  though  perhaps  no  more  than 
declaratory  of  what  was  the  common  law,  is  the  stat.  13  Eliz.  c.  5.  §.  1.  2.,  whereby 
"  all  grants  or  conveyances  of  lands,  or  goods,  to  the  intent  to  defraud  or  delay  creditors, 
are  made  void,  and  subject  the  debtor  making  such  conveyance  to  forfeit  double 
the  value  of  the  lands  or  goods  so  conveyed,  and  to  half  a  year's  imprisonment.  Proviso, 
that  this  act  shall  not  extend  to  any  estate  or  interest  in  lands  or  goods  conveyed 
upon  good  consideration  and  bond  fide."  As  this  statute  was  made  to  protect  creditors 
against  conveyances  with  an  intent  to  defraud  or  delay  them,  so  it  was  incumbent 
on  courts  of  equity  and  juries,  upon  considering  all  the  circumstances  that  attended 
a  conveyance,  to  pronounce  whether  it  was  with  that  intent  or  not.  Wheresoever 
a  purchaser  [383]  of  land  neglected  a  material  step  for  his  own  security,  which  neglect 
liad  a  natural  tendency  to  defraud  creditors,  this  was  held  prima  facia  a  badge  of  fraud, 
as  leaving  the  title  deeds  in  the  hands  of  the  mortgagor.  So,  where  a  buyer  of  goods 
neglected  a  material  step  for  his  security,  which  naturally  tended  to  delude  creditors, 
as  leaving  the  goods  in  the  possession  of  the  seller,  this  was  looked  upon  as  a  badge 
of  fraud  ;  yet  as  these  were  no  more  than  tokens  of  fraud,  if  from  other  circumstances 
it  appeared  that  the  title  deeds  could  not  be  left  with  the  mortgagor  with  any  such 
•  intent,  or  the  goods  with  the  seller  with  any  such  intent,  in  such  a  case  neither  courts 
of  equity  nor  juries  could  pronounce  such  conveyances  to  be  void.  The  leading  case 
as  to  goods,  is  Twyne's  case,  3  Co.  80.,  where  the  sale  of  goods  to  a  just  creditor  for 
£400,  being  for  £300  their  true  value,  was  held  fraudulent,  "  in  respect  that  tlie  donor 
continued  in  possession  of  the  goods  and  used  them  as  his  own.  and  by  reason  thereof 
traded  and  trafficked  with  others  and  defrauded  them."  And  indeed,  generally 
speaking,  it  is  hard  to  conceive  why  a  buyer  should  leave  his  goods  with  the  seller 
but  to  the  intent  that  he  may  deceive  others  by  a  false  appearance  of  substance  :  since, 
whether  1  buy  goods  absolutely  or  conditionally,  my  safety  in  my  contract  depends 
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upon  taking  the  goods  into  uiy  own  possession,  tor  if  1  leave  them  witli  the  seller  he  may 
sjKiil  or  disjjose  of  them.  And  as  this  laches  of  mine  tends  to  give  others  a  false  o])inion 
of  his  substance,  the  only  evidence  of  the  ownership  of  goods  in  most  cases  attainable 
being  the  possession  and  use,  this  has  generallj-  been  held  a  badge  of  fraud.  But  where 
circumstances  of  such  public  notoriety  have  attended  a  contract,  where  tlie  goods 
were  left  with  the  seller,  as  excluded  any  presumption  of  fraud,  courts  of  law  and 
equity  have  declared  in  favour  of  them,  as  I  shall  have  occasion  in  considering  some 
of  the  cases  cited  in  the  arguing  this  case  to  observe.  But  neither  in  the  statute 
13  Eliz.  nor  in  Twyne's  case,  is  there  any  distinction  made  between  absolute  and 
conditional  conveyances  ;  nor  does  there  seem  any  such  in  the  nature  of  tlie  thing ; 
for  if  a  failing  nuin  was  so  modest  as  to  mortgage  his  effects  only  once,  for  perhaps 
half  or  three  fourths  of  their  value,  am  not  1  defrauded  as  to  his  substance  in  one 
half,  or  three  fourths,  by  goods  remaining  in  his  possession  which  his  mortgagee 
ought  to  have  put  out  of  his  reach  ?  But  if  delivery  on  a  mortgage  is  quite  needless, 
why  may  lie  not  mortgage  the  goods  twice  or  thrice  over,  as  well  as  once  '!  and  then 
my  delusion  is  as  great  as  if  he  liad  sold  them  outright. 

But  it  was  said  that  there  were  cases  in  the  books,  which  [384]  settled  the  distinction 
between  a  possession  in  the  debtor  after  an  absolute  and  after  a  conditional  conveyance. 
The  first  case  cited  was  that  of  Stone  v.  Grubliam,  2  Bulstr.  226.,  and  1  Ro.  Kep.  3. 
That  was  the  case  of  a  grant,  which  from  the  words  of  it  was  lield  to  amount  to  the 
grant  of  a  lease  for  years.  It  was  insisted  that  tliis  was  fraudulent,  because  the  grantor 
continued  in  possession  of  the  land  after  the  grant.  But  the  Court  resolved  tl^at  in 
this  case,  which  was  a  gift  upon  a  future  condition,  as  well  as  in  the  case  of  a  mort- 
gage, the  grantors  continuing  in  possession  of  the  land  would  not  make  it  fraudulent. 
But  Lord  C.  J.  Coke  said,  "  If  the  grantor  had  continued  in  possession  of  the  original 
"  lease,  under  which  the  land  was  held  after  such  a  grant,  that  would  have  made  it 
"  fraudulent."  And  pray  what  argument  can  be  drawn  from  this  case,  as  to  the 
possession  of  goods  after  a  conditional  conveyance,  unless  the  possession  of  land  and 
that  of  goods  stand  ujion  the  same  foot,  which  doubtless  they  do  not  1 — possession 
after  sale  is  no  otherwise  fraudulent  than  as  it  tends  to  deceive  creditors.  If  the  pos- 
session of  land  has  no  such  tendency  and  the  possession  of  goods  has,  then  one  will 
be  fraudulent  and  the  other  not.  A  man  who  is  in  possession  of  land  may  be  so  barelj- 
as  tenant  at  will,  as  the  mortgagor  always  is  to  the  mortgagee,  but  no  creditor  need 
be  deceived  by  such  a  possession.  For  as  every  man  who  desires  me  to  give  him 
credit  gives  me  a  right  to  inquire  into  his  substance,  if  he  insi.sts  to  have  credit  as  owner 
of  the  land  he  possesses,  I  may  call  upon  him  to  produce  the  evidences  of  his  title. 

If  these,  therefore,  are  permitted  to  remain  in  his  hands  which  ought  to  have  been 
in  the  mortgagee's  cu.stody,  as  the  means  of  reducing  the  land  into  his  own  possession, 
the  mortgagee  has  neglected  what  was  necessary  for  his  own  security,  and  furnished 
the  mortgagor  with  the  means  of  deceiving  the  most  cautious  creditor,  as  owner 
of  the  land.  This,  therefore,  in  the  case  of  Stone  v.  Grubham  is  considered  as  a  badge 
of  fraud  ;  and  Lord  Talbot  says  the  first  mortgagee  has  contributed  to  draw  in  the 
second,  in  tke  case  of  Head  v.  Egerton,  3.  P.  W.  280.  But  it  is  far  otherwise  in  the 
case  of  goods,  for  where  those  are  sold,  be  it  absolutely  or  be  it  conditionally,  the  vendee 
can  only  secure  himself  from  the  sale,  or  destruction  of  the  goods,  by  taking  them 
into  his  own  possession.  And  if  they  are  left  in  the  vendor's  hands,  the  most  careful 
creditor  can  in  general  expect  no  other  evidence  of  property  in  goods  than  the  possession 
and  user.  The  vendee  mu.st  therefore  suffer  for  having  furnished  his  vendor  at  his 
own  hazard  with  the  proper  means  of  imposing  on  others  as  to  his  substance. 

[385]  Thenextcase  cited  to  support  the  distinction  between  absoluteandconciitional 
sales  is  that  of  Buchnal  and  Others  r.  Royston,  Precedents  in  Chanc.  f.  280.  The  case 
was  this  :  A  supercargo  to  an  Indiaman  having  shipped  goods  of  his  own  fit  for  foreign 
markets  on  board,  borrowed  £G00  on  a  bottomry  bond,  to  pay  40  per  cent,  interest 
if  the  ship  reigned  3  years.  As  a  security  for  the  performance  of  this  contract  he 
made  a  bill  of  sale  of  his  goods  on  board  to*^^  Plaintiff's.  In  it  there  was  a  clause 
that  the  vendor  should  act  as  factor  to  the  vendees  in  selling  the  goods  at  foreign 
markets,  and  investing  the  produce  in  a  homeward-bound  cargo.  He  did  so,  and 
died  on  the  voyage.  The  ship  arrived.  The  Defendant  as  principal  creditor  took 
out  administration  to  him,  and  possessed  himself  of  this  cargo.  The  Plaintiff's  brought 
their  bill  again.st  him,  insisting  on  their  bill  of  sale.     The  Defendants  insisted  that 
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tlie  intestate  having  continued  in  possession  of  these  goods  after  the  bill  of  sale,  would 
make  it  fraudulent  as  against  creditors,  of  which  number  he  was.  Lord  Cowper 
decreed  in  favour  of  the  Plaintiff.  He  went  upon  no  distinction  between  conditional 
and  absolute  sales,  but  upon  the  notoriety  of  the  whole  contract,  whereby  any  one 
who  knew  the  intestate  had  the  possession  of  these  goods,  might  as  well  know  that 
it  was  not  as  owner,  but  as  factor  to  the  vendees.  His  words  are,  "  there  was  not 
a  possession  calculated  to  acquire  a  false  credit,  as  in  the  cases  cited."  Which  is  a 
strong  declaration  of  his,  that  in  this  which  was  a  conditional  or  redeemable  sale, 
a  possession  calculated  to  acquire  a  false  credit  would  make  it  void,  but  that  in  the 
present  case  there  was  no  such  possession.  This  case,  therefore,  is  so  far  from  establish- 
ing a  distinction  between  conditional  and  absolute  sales,  that  it  is  an  express  authority 
of  Lord  Cowper's  that  there  was  none.  The  last  case  relied  on  to  support  such  a 
distinction  is  the  case  of  Meggot  r.  Mills,  1  Lord  Raym.  286.  The  same  case  is  reported 
in  Cases  in  King  William's  Reign,  f.  159.  From  both  reports  of  this  case  it  appears 
the  law  was  so  obscurely  stated  that  the  Court  sent  it  to  a  new  trial.  But  the  case 
is  cited  out  of  Lord  Raymond's  reports  for  a  dictum  in  it  of  L.  C.  J.  Holt.  The  case 
seems  to  have  been  this.  A  man  let  a  house  to  a  trader,  and  lent  him  money  to  buy 
furniture  for  the  house,  and  took  a  bill  of  sale  of  the  furniture  for  his  security.  The 
trader  continued  in  possession  of  the  house  and  furniture  home  to  his  bankruptcy. 
There  is  no  notice  taken  throughout  the  whole  case  of  the  statute-s  relating  to  bank- 
rupts. But  L.  C.  J.  Holt  takes  it  up  upon  the  general  principles  of  fraud,  and  is  of 
opinion  that  this  bill  of  sale  was  not  fraudulent.  Whether  he  considered  it  as  in  nattire 
of  a  [386]  lease  of  a  house  ready-furnished,  or  what  other  matter  weighed  witli  him, 
is  not  very  clear  from  this  obscure  report.  But  one  thing  is  verj-  clear,  that  he  did 
not  found  his  opinion  on  any  distinction  between  conditional  and  absolute  sales, 
but  between  such  a  sale  to  a  landlord  and  any  other  creditor.  His  words  are,  "  This 
possession  in  the  vendor  after  a  bill  of  sale,  to  any  creditor  but  the  landlord,  would 
have  made  it  fraudulent."  This,  therefore,  is  an  express  opinion  of  L.  C.  J.  Holt — 
that  possession,  after  a  redeemable  sale  in  the  vendor  is  in  general  a  badge  of  fraud, 
though  in  the  particular  circumstance  of  the  landlord  in  this  case  it  was  not  so.  The 
distinction,  therefore,  between  conditional  and  absolute  sales  is  so  far  from  being 
supported  by  this  case,  that  it  is  plain  L.  C.  J.  Holt  thought  there  was  none.  But 
though  from  all  these  cases  it  appears  that  conditional  and  absolute  sales  by  debtors 
to  the  prejudice  of  their  creditors  stood  upon  the  same  foot  by  the  stat.  13  Eliz.,  yet 
it  is  plain  that  a  court  or  jur\'  were  left  at  large  upon  the  whole,  to  consider  whether 
the  convevance  before  them  were  made  with  an  intent  to  delay  or  defraud  creditors, 
and  accordingly  to  pronounce  in  favour  of  or  against  the  conveyance.  But  when  com- 
missioners of  bankrupt  were  to  be  directed  what  goods  in  the  bankrupt's  possession 
they  might  intermeddle  with,  though  others  might  set  up  a  claim  to  them,  it  behoved 
the  wisdom  of  the  legislature  to  give  them  more  precise  rules.  And  upon  the  plain 
construction  and  manifest  intent  of  the  clauses  in  the  10th  and  11th  sect,  of  the  stat. 
21  Jac.  c.  19.  the  solution  of  the  present  question  must  depend. 

The  latter  part  of  the  10th  sect.,  though  by  mistake  printed  apart,  is  plainly  the 
preamble  to  the  11th  sect.,  and  consequently  the  key  to  let  us  into  the  intent  of  the 
legislature  in  the  enacting  clause.  The  words  are,  "  And  for  that  it  often  falls  out 
that  many  per.sons  before  they  become  bankrupt  do  convey  their  goods  to  other  men 
upon  good  consideration,  yet  still  do  keep  the  same,  and  are  reputed  the  owners 
thereof,  and  do  dispose  of  the  .same  as  their  own.  be  it  enacted,"  etc.  It  was  much 
litigated  at  the  bar  whether  the  enacting  clause  should  be  restrained  to  this  case  in 
the  preamble,  or  be  extended  to  goods  and  chattels  in  the  bankrupt's  hands  which 
were  not  conveyed  by  him  to  the  owners.  I  shall  give  no  ojsinion  at  all  upon  this 
head;  for  whether  the  enacting  clause  extends  to  cases  not  within  the  preamble 
or  not,  it  is  agreed  on  all  hands  that  it  must  extend  to  the  case  in  the  preamble,  which 
I  apprehend  to  be  the  case  now  before  the  court.  I  am  now  only  considering  the 
case  of  things  in  possession,  and,  doubtless,  all  these  in  our  [387]  cases  were  conveyed 
conditionally  to  others  for  a  vahuible  consideration  before  he  became  a  bankrupt,  and 
at  the  time  of  his  bankruptcy  he  kept  and  disposed  of  a  moiety  therein  as  his  own, 
and  was  the  reputed  owner  of  a  moiety  ;  anil  as  the  statute  makes  no  distinctions 
between  absolute  and  conditional  conveyances,  and  there  is  none  in  reason,  there 
can  be  no  doubt  but  that  mortgages  of  goods  are  within  this  preamble.     Let  us  see, 

1336 


FOSTER  V.  COCKERELL  [1835]  IX  BLIGH  N.  S. 

then,  if  they  are  not  within  the  express  words  of  the  cuaetitig  elause  ;  they  are,  "  tliat 
"  if  at  any  time  hereafter  any  persons  shall  become  hankrujrt,  and  at  such  time  as  they 
become  bankrupt  shall  by  the  consent  of  the  true  owner  or  proprietary  have  in 
'■  their  possession,  order,  or  disposition  any  goods  or  chattels  whereof  they  shall  be 
'■  reputed  owners,  andtake  upon  them  the  sale,  alteration,  or  disposition,  as  such  owners, 
"  that  in  every  such  case  the  commissioners,  or  the  major  part  of  them,  shall  have 
"  power  to  sell  and  dispose  of  the  same  to  and  for  the  benefit  of  the  creditors  that  shall 
"  seek  relief  by  the  said  commission,  as  fully  as  any  other  part  of  the  bankrnj)t's  estate." 
And  as  the  preamble  makes  no  distinction  between  conditional  and  ab.sohite  sales, 
neither  can  it  be  said  that  the  enacting  clause  makes  any.  But  it  was  contended 
that  conditional  sales  are  not  within  the  description  of  the  enacting  clause,  for  the 
bankrupt  himself  is  the  true  owner  and  proprietary,  and  not  his  mortgagee.  And 
if  mortgages  were  upon  the  foot  of  pawns,  there  might  be  some  foundation  for  this 
objection,  for  the  pawnor  has  the  general  property,  and  the  pawnee  only  a  special 
property,  according  to  the  case  cited  of  Waller  v.  Hanger,  3  Bulstr.  17.  But  in  the 
case  of  mortgages,  the  mortgagor  lias  a  bare  condition ;  the  mortgagee  is  owner 
and  proprietary,  even  in  the  case  of  land.  Co.  Lit.  210.  It  is  stronger  in  the  case 
of  a  conditional  sale  of  goods,  of  which  the  whole  property  is  in  the  vendor,  and  on 
the  price  paid  he  has  a  right  to  the  delivery  of  the  goods.  10  Salk.  113.  Langford  r. 
Tyler,  Dyer,  20.  "203.  If,  therefore,  a  conditional  vendee  will  pay  his  money  and  not 
insist  on  the  delivery  of  the  goods,  his  personal  confidence  in  the  vendor,  whereby 
he  left  him  a  false  appearance  of  substance  wherewith  to  draw  in  others  to  trust  him, 
shall  not  prejudice  them,  but  he  shall  come  in  with  the  rest  of  the  creditors,  .since 
like  them  he  placed  his  confidence  in  the  vendor,  and  not  in  the  goods  sold;  and 
this  is  a  point  which  was  resolved  expressly  by  Lord  Talbot  in  the  case  of  Stevens  r. 
Sole  and  Others,  in  Chancery.  Trin.  Term,  173(j.  The  case  was  this:  William  Taj)- 
pender,  a  trader  within  the  statutes  of  bankrupts,  being  possessed  of  a  leasehold  e.state 
and  of  three  hoys,  on  the  19th  of  April  172;t,  borrowed  £1400  of  the  Plaintiff  [388] 
Stevens,  and  made  him  an  assignment  of  the  leasehold  premises,  and  a  bill  of  sale 
of  the  three  hoys,  the  whole  redeemable  on  the  payment  of  £1400,  with  interest.  In 
May  1731,  Tappender  became  a  bankrupt,  and  the  Defendants  were  as.signees  under 
the  commission.  The  Plaintiff  brought  his  bill  against  them,  to  be  paid  his  principal, 
interest,  and  costs,  or  else  that  they  might  be  foreclosed  of  the  equity  of  redemption 
of  the  leasehold  and  three  hoys. 

The  Defendants,  intheir  answer,  admitted  that  the  leasehold  estate  was  not  snflficient 
to  pay  the  Plaiiitift"s  debt ;  but  insisted  as  to  the  three  hoys,  that  as  William  Tappender 
continued  in  the  possession  of  them  home  to  his  bankruptcy,  that  they  were  by  the 
express  words  of  the  stat.  2 1  Jac.  1 .  c.  1 9.  liable  to  be  sold  for  the  benefit  of  the  creditors 
under  the  commission.  Lord  Talbot  decreed  a  foreclosure  as  to  the  leasehold  premises, 
and  that  the  Plaintiff'  should  be  admitted  as  a  creditor  under  the  commission,  for 
so  much  as  the  leasehold  premises  were  deficient  in  value  to  .satisfy  (which  was  referred 
to  a  Master  to  settle),  and  ordered  that  the  Plaintift"s  bill  .should  be  dismissed  as  to 
the  three  hoys,  or  the  produce  of  them  (for  tliey  were  sold  by  consent  ]>ending  the 
cause) :  and  decreed  that  the  money  raised  by  the  sale  of  the  three  hoys  should  be 
retained  by  the  Defendants  as  assignees,  to  be  by  them  applied  to  the  payment  of 
the  creditors  seeking  relief  under  the  commission.  It  was  insinuated  as  if  subsequent 
cases  had  taken  from  the  authority  of  this  ;  I  know  of  none.  The  first  case  mentioned 
was  that  of  Browne  v.  Dod.son,  heard  before  the  present  Lord  Chancellor,  4th  December 
1740.  I  need  say  no  more  than  that  this  case  never  received  any  judicial  determina- 
tion. It  was  the  case  of  an  assignment  of  ships  and  goods  at  sea,  and  the  Lord  t'han- 
cellor  said,  if  the  assignment  was  void,  it  was  void  at  law,  and  therefore  directed  a 
trial  at  law,  expressing  at  the  same  time  an  apprehension,  that  on  the  one  hand  it 
might  be  inconvenient  to  construe  sales  of  ships  by  way  of  mortgage,  of  which  no 
deUvery  could  be  made  until  their  return,  to  be  within  the  statute  21  Jac.  1.  c.  1.  ;. 
and,  on  the  other  hand,  the  great  mischief  that  might  ensue  from  construing  mort- 
gages to  be  out  of  the  statute.  The  other  case  cited  was  that  of  Brown  and  Others, 
Assignees  of  Williams,  v.  Heathcote,  heard  before  the  prasent  Lord  Chancellor  on 
27th  October  1746.  The  case  was  this:  Williams  and  Wilder,  partners  in  trade, 
were  indebted  to  Mr.  Heathcote  in  £1200.  By  deed  in  Januarv  173t),  they  assigned 
over  to  him  their  ships,  the  Samuel  and  .MoUv.  and  their  outward-bound  cargoes, 
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;Mui  the  returns  of  tliose  by  their  hoiuevvanl-buund  cargoes.     At  the  same  time  tliey 
dohvered  to  Mr.  Heathcote  the  cliarterparty.  invoice,  bill  of  lading,  and  consignment. 
In  [389]  November,  1737,   Williams  became  a  bankrupt.     In  July,  1738,  the  ships 
arrived,  and  Mr.  Heathcote  possessed  himself  of  the  ships  and  cargoes.     It  was  con- 
tended that  as  there  was  no  delivery  of  possession  to  Mr.  Heathcote,  but  the  posses- 
sion continued  in  the  bankrupt  and  his  sei'vants  till  their  return,  this  was  a  case  within 
the  Stat.   21  Jac.  1.     The  Lord  Chancellor  decreed  for  the  Defendant,  as  being  a 
case  neither  within  the  letter  or  intent  of  that  statute.     And,  indeed,  I  do  not  see 
how  this  case  comes  within  any  one  description  in  that  statute.     After  every  evidence 
of  ownership  delivered  up  to  the  assignee,  how  can  the  assignor  be  said  to  be  the  reputed 
owner  of  these  ships  and  cargoes^   when  all  the  muniments  or  means  of  reducing 
the  ships  and  cargoes  into  possession  on  their  arrival  are  given  up,  how  can  the  assignor 
be  said  to  have  them  in  his  possession,  order,  and  disposition  1  or  how  can  he  take 
upon  hini  the  sole  alteration  or  disposition  as  owner  i     How  can  the  bankrupt  be 
said  to  continue  in  the  possession  of  these  things  and  cai-goes  by  the  consent  of  the 
true  owner  or  proprietary,  when  it  is  impo.ssible  he  should  alter  the  possession  of 
what  is  not  within  his  reach  '?  and  what  false  credit  can  the  assignors  acquire  as  owners 
of  ships  and  cargoes  at  sea,  to  which  they  cannot  shew  one  evidence  of  ownership  'I 
I  confess,  if  ships  and  cargoes  at  sea  are  in  the  nature  of  things  in  action,  I  should 
apprehend  that  a  delivery  of  the  muniments  or  means  of  reducing  them  into  possession 
on  their  arrival  was  equivalent  in  law  to  a  delivery  of  possession,  it  being  all  the  delivery 
the  nature  of  the  thing  will  admit  of;  as  the  delivery  of  the  key  of  a  warehouse 
in  the  case  of  a  sale  of  bulky  goods  not  capable  of  immediate  removal,  has  been  held 
a  delivery  of  the  goods  ;   by  it  the  seller  is  deprived  of  the  power  of  showing  the  goods 
as  his  own,  and  thereby  acquiring  a  delusive  credit.     Neither  of  these  cases,  therefore, 
do  in  the  least  impeach  the  authority  of  Stevens  v.  Sole.     I  shall  therefore  conclude 
that  goods  conveyed  by  the  bankrupt  to  others,  who  permit  him  to  continue  the 
possessor,  reputed  owner,  and  to  take  upon  him  the  dispoisition  of,  as  owner,  will  be 
liable  to  a  commission  of  bankrupt  by  the  express  provision  of  this  statute  ;  and  this  is 
applicable  to  two  of  the  mortgages  now  before  the  Court,  that  of  the  utensils  toTomkyns 
in  1732,  and  that  of  a  moiety  of  those  utensils  to  Stevens  in  1738,  though  it  is  plain 
that  these  mortgages  will  require  very  different  considerations.     The  mortgage  of 
the  real  estate  in  1738  to  Stevens  being  as  to  that  but  an  assignment  of  an  original 
mortgage  to  Stone  in  1725  and  1731,  on  which  £2300  and  more  is  due,  will  plainly 
exhaust  the  whole  value  of  that  estate,  which  chiefly  consists  in  houses  valued  but 
at  £200  a  year,  so  [390]  that  nothing  of  that  can  be  left  to  satisfy  Tomkyns's  mort- 
gage in  1732,  but  the  utensils  fixed  or  used  with  the  brewhouse  ;  and  as  to  these, 
Tomkyns's  mortgage  must  be  preferred  to  Stevens's,  whose  collateral  mortgage  of 
a  moiety  of  the  utensils  commences  in  1738.     This  mortgage  to  Tomkyns  is  by 
lease   of  the   house  and  brewhouse,  and  of   the  utensils  fixed  or   used  with  the 
brewhouse;  and  this  is  of  a  double  nature, — utensils  fixed,  and  utensils  not  fixed 
but  used  in  the  brewhouse.     As  to  the  fixtures,  it  seems  clear  to  me  that  nobody 
will  be  entitled  to  remove  them  till  Tomkyns's  mortgage  is  satisfied ;  for  though 
it  be  certain  that  if  a  lessee  creates  fixtures  for  carrying  on  his  trade,  he  may  remove 
them  during  the  term,  as  in  Poole's  case,  1  Salk.  368.  ;  yet  if  a  trader  erects  fixtures 
in  his  house,  and  then  leases  the  house  with  the  fixtures,  he  cannot  remove  them 
during  the  term,  no  more  than  if  he  leases  land  without  excepting  the  trees,  he  can 
cut  down  the  trees  during  the  term.     And  so  is  Hob.  173.,  Owen,  49.     As  to  any 
utensils  not  fixed,  the  lease  of  a  house  with  moveable  chattels  is  no  lease  of  the  chattels, 
but  a  gift  of  them  during  the  term.     According  to  Spencers  case,  5  Co.  16,  17.  ; 
Read  ('.  Lawse,  1  And.  i.,  and  Dyer,  212.    These,  therefore,  not  having  been  delivered, 
but  continuing  in  the  possession  of  the  bankrupt,  will  come  under  the  general  rule, 
and  be  liable  to  the  seizure  and  sale  of  the  commissioners.     As  to  the  collateral  mort- 
gage of  a  moiety  of  the  utensils  to  Stevens  in  1738,  I  need  not  consider  it  as  to  the 
fixtures,  for  as  these  are  valued  in  the  Master's  report  at  only  £600,  they  will  fall 
short  of  satisfying  Tomkyns's  debt,  which  is  £75-1:.     And  as  to  the  moveable  utensils, 
they  must  fall  under  the  general  rule.     It  is  true,  as  Stevens,  by  being  partner  with 
Harvest  in  these,  was  seised  of  a  moiety  in  his  own  right,  there  could  be  no  need  of 
actual  delivery  to  one  who  was  alre;idy  possessed  of  them  per  my  et  per  tout.     But 
when  by  this  assignment  Harvest  conveyed  to  him  the  entirety  of  these  utensils, 
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the  permitting  him  to  continue  possessed  of  a  moiety  is  williin  the  letter  and  intent 
of  the  statutes;  it  is  by  his  consent  wlio  is  the  true  owner  and  pi-oprietary  of  both 
moieties,  that  lie  continues  in  possession  of  one.  He  thereby  is  the  reputed  owner 
of  that  moiety.  He  takes  upon  him  the  sale,  alteration,  and  disposition  of  it  as  owner, 
and  thereby  acquires  such  a  delusive  credit,  by  a  false  appearance  of  substance,  as 
the  statute  intended  to  prevent ;  so  that  it  is  plainly  within  the  mischief  designed 
to  be  remedied.  It  may  be  asked,  how  tlie  commissioners  shall  seize  an  undivided 
moiety  of  utensils'?  By  seizing  the  whole  and  selling  a  moiety,  and  their  vendee 
will  be  tenant  in  common  with  the  other  partner.  As  the  sheriff'  in  an  execution 
against  one  partner  may  seize  the  whole  partner-[391]-ship  stock,  and  sell  an  un- 
divided moiety.     Hcydon  v.  Heydon,  1  Salk.  'M2. 

Having  considered  the  ca.se  of  mortgages  of  goods,  I  shall  next  consider  the  case 
of  a  share  in  trade,  which  consists  partly  of  things  in  action,  and  partly  of  things  in 
possession.     And  1  will  first  consider  the  three  mortgages  of  a  seventh  share  of  the 
bankrupt's  moiety  in  trade,  to  three  strangers,  and  then  I  will  consider  his  assign- 
ment of  tlie  whole  moiety  to  one  in  trust  for  his  partner.     But  before  I  go  into  the 
consideration  of  this  matter,  I  beg  leave  shortly  to  consider  the  case  of  a  mere  chose 
in  action,  and  the  simplest  is  that  of  a  bond,  which  is  not  assignable  at  law,  but  is 
certainly  assignable  in  equity.     And  why  but  because  the  assignor  can  furnish  his 
assignee  with  the  means  of  reducing  it  into  possession  by  giving  him  authority  to  sue 
in  his  name,  and  putting  the  bond  into  his  hands  to  prove  the  debt  1     Why,  there- 
fore, is  not  the  delivery  of  these  means  of  reducing  a  chose  in  action  into  po.ssession, 
as  requisite  upon  such  an  assignment  as  the  delivery  of  the  thing  in  possession  ?     Sup- 
pose, then,  a  trader  assigns  over  a  bond  debt,  and  the  assignee  permits  the  assignor 
to  continue  in  possession  of  the  bond.     Why  is  not  this  within  the  words  and  intent 
of  the  statute.     The  assignment  is  a  conveyance  of  it  in  equity.     The   assignee  has 
a  right  to  have  tlie  bond  delivered  over  to  him  ;  it  is  therefore  by  his  consent  it  con- 
tinues in  the  posse*:sion  of   the  assignor.     The  debt  by  the  bonds  continuing  in  the 
assignor's  hands  is  in  his  possession,  order,  and  disposition,  and  he  may  take  upon  him 
the  sale,  alteration,  and  disposition  of  it,  for  he  may  receive  the  money  due  on  it ;  he 
may  cancel  the  bond,  or  he  may  assign  it  over  to  another :  showing  the  bond  will 
make  him  the  reputed  owner  of  the  debt,  and  this  will  gain  him  a  false  credit  from 
a  false  show  of  substance.     It  was  indeed  objected,  that  a  bond  debt  was  a  chose  in 
action,  and  choses  in  action  do  not  come  within  the  words  of  this  statute,  which  has 
in  the  preamble  goods,  in  the  enacting  clause  goods  and  chattels  ;  whereas,  it  was 
said,  choses  in  action  do  not  come  within  the  words  bona  et  catalla  in  grants.     Swyn- 
burn,  f.  407.  8  Co.  Caley's  case.     But  this  is  a  mistake.     Undoubtedly  choses  in  action 
are  not  such  goods  and  chattels  as  will  pass  by  grant ;  not  because  they  are  not  chattels 
or  goods,  but  because  they  are  not  grantable  by  or  to  a  common  person.     But  they 
may  be  granted  or  forfeited  to  the  King,  by  the  name  of  chattels.     Bro.  Prerogative. 
pi.  40.  3  Inst.  55.     "  There  is  a  diversity  between  chattels  personal  in  possession  and 
in  action  ;  for  if  a  debt  be  owing  to  two,  and  one  of  them  is  felo  de  se,  he  for-[392]-feits 
the  whole  ;  but  otherwise  it  is  of  goods  in  possession,  for  he  forfeiteth  but  his  part." 
So  is  the  case  of  Boilston  r.  Ratchff,  Raym.  Rep.  7.  Finch's  Law,  lib.  2.  c.  17.  f.  178., 
calls  a  bond  debt  an  entire  chattel  personal.     And  the  resolution  of  the  case  of  Ford 
V.  Sheldon,  12  Co.  1.,  is  "  that  personal  actions  are  as  well  included  within  this  word 
goods  in  an  Act  of  Parliament  as  goods  in  possession."    As  choses  in  action,  then, 
are  within  the  letter  and  intent  of  the  statute,  how  can  they  be  construed  out  of  it  ? 
A  share  in  trade  may  be  a  mere  chose  in  action,  which  can  only  pass  by  assignment, 
as  was  the  case  of  Small  v.  Dudley,  2  P.  W.  427.,  which  was  held  good,  though  made 
but  the  day  before  the  assignor  became  bankrupt ;  but  that  was  the  assignment 
of  a  share  in  another  man's  trade,  which  the  assignor  himself  was  not  in  possession 
of,  consequently  could  deliver  no  possession  of,  nor  could  not  continue  in  possession, 
after  assignment.     But  it  is  otherwise  in  the  assignment  of  a  share  in  a  man's  own 
trade  ;  of  that  he  may  deliver  possession  by  admitting  the  assignee  to  be  a  partner 
for  that  share  ;  and  liad  the  three  assignees  of  these  three  seventh  parts  of  the  bank- 
rupt's moiety  been  admitted  partners,  they  would  have  been  in  possession  of  the  stock 
and  utensils,  and  in  the  receipt  of  the  debts  and  the  profits  arising  from  them.     And 
why  shall  not  the  debts  and  profits  arising  out  of  specific  goods  be  considered  in  the 
nature  of  the  goods  out  of  which  they  arose  1     Tliis  is  no  new  way  of  considering  this 
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matter,  even  in  a  court  of  law  upon  this  very  statute,  against  assignees  of  a  commission 
of  bankrupt ;  and  there  seems  to  be  at  least  as  much  reason  to  consider  it  in  the  same 
light  in  their  favour.  If  a  merchant  consigns  goods  to  a  factor,  and  he  breaks 
before  he  has  sold  them,  they  are  considered  as  the  merchant's  goods,  and  shall  not 
be  subject  to  the  factor's  bankruptcy.  If  the  factor  has  sold  the  goods,  his  own  money 
cannot  be  distinguished  from  that  of  the  merchant's  ;  but  if  it  can,  as  where  the 
factor  invests  the  money  in  new-purchased  goods  for  the  merchant's  use,  these  new- 
purchased  goods  arising  out  of  the  goods  of  the  merchant  shall  not  be  liable  to  the 
factor's  bankruptcy.     Whitecomb  v.  Jacob,  1  Salk.  IGO. 

Suppose  the  factor  sells  the  merchant's  goods,  to  be  paid  at  a  future  day.  If  he 
break  before  that  day,  and  his  assignees  receive  the  money,  this  shall  be  money  had 
and  received  to  the  merchant's  use,  as  was  resolved  in  the  case  of  Gunnell  v.  Colomb, 
reserved  at  Nisi  Prius  by  L.  C.  J.  Holt,  Pas.  1709,  and  determined  by  L.  C.  J.  Parker, 
and  the  Court  of  K.  B.,  Trin.  1710.  Suppose  he  had  sold  the  goods,  and  taken  notes 
of  hand  for  them,  jjayable  to  the  factor  at  a  future  day,  before  which  he  [393]  broke. 
If  the  assignees  receive  the  money  on  these  notes,  it  is  money  had  and  received  by  the 
assignees  to  the  merchant's  use,  for  the  note  shall  follow  the  nature  of  the  goods  out 
of  which  they  arose  ;  and  so  it  was  determined  in  the  case  of  Surman  and  Others 
V.  Scott,  Hil.  16  G.  2.  C.  B.  Why  then  by  parity  of  reason  shall  not  the  debts  and 
pi-ofits  arising  out  of  specific  goods  which  were  assigned  by  the  bankrupt,  and  which 
the  assignees  ought  to  have  been  put  in  possession  of,  and  then  would  have  been 
in  the  perception  of  these  profits  and  debts,  be  considered  in  the  same  light  as  the 
specific  goods  out  of  which  they  arose  ?  As  therefore  the  specific  goods,  by  being  left 
in  the  bankrupt's  disposition,  would  be  liable  to  the  commission,  so  shall  the  debts 
and  new-purchased  goods  arising  by  the  sale  of  them,  as  they  were  left  in  his  receijjt 
and  recovery. 

Nothing  remains,  therefore,  to  be  considered  but  whether  this  assignment  of 
the  bankrupt's  moiety  of  this  trade  to  Potter  in  trust  for  Stevens  will  fall  under  the 
same  rule  as  the  other  assignments ;  and  if  this  be  considered  as  an  assignment  to 
Potter,  it  will  admit  of  no  distinction  ;  but  if  it  should  be  considered  as  an  assignment 
to  Stevens,  I  do  not  think  that  will  materially  vary  the  case.  It  is  true,  a  partner  being 
already  in  possession  will  need  no  actual  delivery  of  the  moiety  conveyed  to  him  ; 
but  he  is  within  the  letter  and  mischief  of  the  .statute,  if  after  his  partner  has  conveyed 
his  moiety  to  him  he  permits  him  to  continue  in  possession,  as  if  he  had  an  interest 
when  he  had  parted  with  it.  What  a  door  would  be  open  to  frauds  by  collusion  of 
partners,  if  one  of  them  after  a  conveyance  to  him  of  the  whole  share  of  his  partner 
permits  him  to  retain  all  the  badges  of  ownership,  thereby  to  deceive  the  rest  of  the 
world  by  this  delusive  appearance  of  substance  and  wealth.  It  was  insinuated  as 
if  partners  in  their  dealings  with  each  other  had  the  partnership  as  a  security  ;  and 
if  so,  I  agree  that  Stevens's  mortgage  will  not  put  him  upon  a  worse  foot  than  he  would 
have  been  on  without  it.  But  I  apprehend  there  is  no  such  rule.  If  one  partner 
advances  money  to  the  joint  stock,  or  if  his  partner  embezzles  any  of  the  joint  stock, 
this  is  a  lien  on  the  partnership  stock,  and  must  be  satisfied  before  any  dividend  ; 
and  in  this  respect  the  partner  is  on  the  same  foot  with  every  stranger ;  for  whoso- 
ever lends  money  to  the  partnership,  must  be  paid  before  any  dividend  can  be  made 
of  the  joint  stock.  So  is  2  Vern.  293.,  Richardson  v.  Goodwin.  But  I  know  of  no 
case  where  it  is  held  that  a  partner  shall  have  any  lien  on  the  joint  stock  for  what 
he  lends  his  partner  on  his  separate  account ;  and  I  think  there  is  as  .strong  a  negative 
[394]  authority  as  well  can  be,  that  there  is  no  such  rule  in  the  case  of  Croft  v.  Pike, 
3  Peere  Williams,  180. 

It  may  be  said,  that  it  will  be  laying  dangerous  restraints  upon  trade  if  a  trader 
cannot  mortgage  his  whole  stock  without  quitting  his  trade,  or  mortgage  any  part  of 
it  without  admitting  his  mortgagee  into  partnership.  I  confess  cases  may  happen 
where  this  may  be  inconvenient.  But  the  dangers  are  much  greater  on  the  other 
side.  A  man  need  not  quit  his  trade  because  lie  is  not  allowed  to  carry  it  on  as  a 
principal  when  he  has  not  wherewithal  to  carry  it  on  :  nor  is  the  hardship  very  great 
to  oblige  him  to  take  in  partners,  when  he  is  not  himself  equal  to  the  carrying  on 
the  whole.  But  if  it  is  once  established  that  the  friends  of  a  sinking  man  may  secure 
themselves  by  clandestine  mortgages  of  all  that  he  has,  and  yet  leave  him  with  the 
ajipearance  of  the  same  substance  as  if  he  had  made  no  mortgage.  I  fear  in  time  com- 
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missions  of  bankrupts  will  be  very  useless  remedies,  when  those  wlio  were  privv  to 
the  bankrupt's  circumstanees  will  have  exhausted  all  his  stoek  in  mort^apes  to  them, 
and  there  is  nothinf;  left  l(j  divide  aiming;  his  creditors,  who  were  not  let  into  the 
secret. 

Upon  the  whole,  therefore,  1  am  of  opinion  that  the  several  assignments  of  the 
moiety  and  seventh  share  of  the  moiety  of  this  partnership  stoek  created  no  specific 
lien  on  any  of  these  shares.  But  that  Harvest's  moiety  is  vested  in  the  assignees, 
and  the  mortgagees  must  come  under  the  commission  as  creditors  for  their  respective 
debts.  But  that  Tomkyns  in  respect  of  the  utensils  fixed  will  have  a  right  to  the 
satisfaction  of  his  mortgage  so  far  as  those  will  go. 

Lord  Chief  Justice  Lee  and  Lord  Chief  Baron  Parker  concurred  with  me  in  this 
o|iinion  ;  and  the  Lord  Chancellor  being  of  the  same  opinion,  decreed  accordingly. 


[395]  lEELAND. 

COURT  OF  CHANCERY. 


The  Eight  Honourable  the  Lord  Mayor,  Sheriffs,  Commons,  and  Citizens  of 
the  City  of  Dublin,  and  the  Rev.  William  Henry  Archer,  Executor 
of  William  H.  Archer,  deceased  (Treasurer  of  the  Corporation), — Ap- 
pellants;  the  Eight  Honourable  Francis  Blackburne,  His  Majesty's 
Attorney-General  for  Ireland,  at  the  relation  of  John  M'Mullen, 
Eichard  Purdy,  and  Henry  Staines, — Respondents  [1835]. 

[Mews'  Dig.  iv.  G06.  S.C.  3  CI.  &  F.  289.  See  Freud  v.  Dennett,  18G1,  5  L.  T.  73 ; 
4  C.  B.  N.  S.  576 ;  Young  v.  Leamington  Corporation,  1882-83,  8  Q.  B.  D.  585  ; 
8  A.  C.  522;  a:id  A.-G.  v.  Merthyr  Tydvil  Union,  [VMQ]  1  Ch.  519;  and  see 
1  Bli.  N.  S.  312.] 

The  corporation  of  Dublin  had  immemorially  been  seised  of  a  water-course, 
from  which  the  inhabitant  householders  of  Dublin  had  been  supplied  with 
water,  on  certain  payments  made  by  them  under  contract  or  usage.  By 
acts  of  parliament  obtained  in  179G  and  1809,  powers  were  given  to  the 
corporation  to  levy  rates  upon  the  inhabitants  and  raise  money  on  the 
credit  of  the  rates,  for  the  purpose  of  improving  the  supply  of  water. 

Held,  that  the  rates  levied  under  the  authority  of  the  act  could  not  be  applied, 
under  a  resolution  or  bye-law  of  the  corporation  to  discharge  debts  incurred 
or  expenditure  made  upon  the  improvements  of  the  water-course  for  the 
supply  of  the  inliabitants  before  the  passing  of  the  acts  :  nor  in  compensa- 
tion of  services  of  the  mayor  or  treasurer  of  the  corporation,  or  salaries  of 
new  officers,  or  the  increase  of  salaries  of  old  officers. 

Held  also,  that  the  costs  of  a  former  appeal,  in  which  the  cor-[396]-poration 
were  respondents,  might  be  given  by  the  Court  below  out  of  the  fund  of 
the  rates,  though  not  directed  by  the  order  made  on  the  appeal. 

In  1823,  his  Majesty's  then  Attorney-General  for  Ireland,  at  the  relation  of  the 
Appellant  M'Mullen,  Purdy,  Isaac  Stewart  (since  deceased),  and  Henry  Staines,  and 
the  said  John  M'Mullen,  Richard  Purdy,  Isaac  Stewart,  and  Henry  Staines,  on  behalf 
of  themselves  and  the  rest  of  the  owners  or  occupiers  of  dwelling-houses  within  the 
city  of  Dublin  and  the  liberties  and  suburbs  thereof,  and  such  parts  of  the  libertj-  of 
St.  Sepulchre  as  were  subject  to  the  payment  of  pipe-water  rent,  and  of  metal-main 
rates — filed  an  information  and  bill  in  his  Majesty's  Court  of  Chancery  in  Ireland, 
against  the  Appellants,  stating,  amongst  other  things,  an  Act  of  the  Parliament  of 
Ireland  passed  in  the  15th  and  16th  years  of  the  reign  of  King  George  the  Tliird, 
whereby  it  was  enacted,  that  every  housekeeper  or  occupier  in  Dublin  should  jirovide 
for  the  use  of  such  house  or  houses  a  branch  or  leaden  pipe,  to  convey  water  into  such 
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liouse  or  houses,  from  the  several  mains  then  laid,  or  thereai'ter  to  be  laid  by  the  said 
corporation  ;  and  that  the  owner  or  occupier  of  every  house  in  the  said  city  sliould 
pay  to,  or  to  the  use  of  the  said  corporation,  for  such  sui)ply  of  water,  the  rates  in  the 
said  Act  particuUu-ly  specified;  that  the  said  corporation  was,  by  the  said  Act,  em- 
powered to  borrow  money  on  the  rates  or  rents  granted  by  the  said  Act,  in  the  manner 
therein  prescribed. 

[397]  The  information  further  stated,  that  an  Act  was  passed  in  the  4',)th  year  of 
the  reign  of  his  kite  Majesty  King  George  the  Third,  whereby,  after  reciting  that  it 
had  become  expedient  to  secure  a  more  ample  and  permanent  supply  of  water  to  the 
inhabitants,  city,  etc.,  it  was  enacted;  that  the  corporation  might  demand  and  take 
from  the  owner  and  occupier  of  every  dwelling-house  within  the  city  of  Dublin,  etc., 
the  annual  rates  or  rents  therein  particularly  mentioned  ;  and  that  they  might  borrow 
.  at  interest,  upon  the  credit  of  the  rates  and  rents  granted  by  the  said  Act,  and  the  Acts 
therein  recited,  such  sum  and  sums  of  money  as  they  .should  from  time  to  time  find 
neces.sary  for  the  purpose  of  making  the  works  mentioned  in  the  recitals  of  the  Act  ; 
and  that  the  treasurer  of  the  corporation,  and  his  successors,  should  annually  retain 
out  of  the  rates  or  rents  thereby  granted,  the  sum  of  £2000,  together  with  such  sum 
and  sums  of  money  as  should  be  equal  to  the  interest  payable  on  all  such  sum  and 
sums  of  money  as  should  thereafter  be  borrowed  under  the  provisions  of  the  Act, 
which  should  be  appropriated  as  a  sinking  fund  to  pay  ofi'  the  sum  of  £07,800,  and 
all  such  other  sum  and  sums  of  money  as  might  thereafter  be  borrowed  under  the  pro- 
visions of  the  said  Act,  and  be  from  time  to  time  laid  out  in  purchasing  in  the  securities 
granted  or  passed  for  such  debt  and  debts ;  and  retain  all  interest  due  and  owing  upon 
all  such  securities  ashe  should  so  payoff  anddischarge,andapplythe  same  to  the  further 
aid  of  the  sinking  fund :  And  that  the  treasurer  should  keep  a  separate  account  of 
the  [398]  produce  and  amount  of  the  rates  and  rents  thereby  granted,  and  to  be  re- 
ceived by  virtue  of  the  Act,  and  apply  the  balance  thereof,  after  the  retention  of  the 
several  sums  of  money  directed  as  aforesaid,  in  payment  of  the  interest  due,  and  to 
grow  due,  on  the  money  so  then  due  and  owing,  and  thereafter  to  be  borrowed,  and 
in  constructing  and  keeping  up  the  said  works,  and  increasing  the  sinking  fund  thereby 
required  to  be  created.  And  that  if  there  should  be  any  surplus  of  the  several  sums 
of  money  so  to  be  received  by  the  corporation,  under  the  Act  of  the  49  Geo.  3.,  or  the 
Acts  therein  recited,  as  often  as  the  same  should  exceed  the  sum  of  £500  such  excess 
should  be  added  to  the  sinking  fund,  and  be  applied  in  Hke  manner  as  the  annual 
sum  of  £2000,  until  the  whole  of  the  sums  of  money  then  due,  and  thereafter  to  be 
borrowed,  should  be  discharged. 

The  information  further  stated,  that  the  corporation,  in  pursuance  of  the  Act, 
levied  sums  of  money  to  the  amount  of  £114,865  9s.  3d.,  which,  with  the  rents  for 
pipe-water,  would  have  been  sufficient  to  have  answered  all  the  purposes  of  the  Act, 
and  the  several  Acts  therein  recited.  That  the  corporation  were  guilty  of  extrava- 
gance, and  had  charged  £4000  for  each  mile  of  metal-main  laid  down,  which  could 
have  been  done  for  £1500  per  mile:  that  they  had  omitted  to  keep  up  the  sinking 
fund  as  directed  by  Act :  that  the  debt  ought  to  have  been  discharged  by  the  sinking 
fund  in  1826  :  that  £2500  was  annually  misapplied  by  the  corporation,  and  the  salaries 
of  their  officers  unnecessarily  increased  :  that  the  accounts  of  the  rates  had  not  been 
kept  distinct,  as  directed  by  the  [399]  last  Act :  that  the  corporation  had  not  passed 
the  accounts  of  the  rates  ;  and  had  inserted  in  their  accounts  false  and  erroneous 
charges. 

The  information  and  bill  prayed,  that  the  Appellants,  the  mayor,  etc.  might  be 
declared  trustees  of  the  rates  and  rents  mentioned  in  the  Act  of  the  49  Geo.  3.  for  the 
uses  and  purposes  therein  declared  ;  and  that  the  trusts  thereof  might  be  carried  into 
execution :  that  accounts  might  be  taken  of  all  the  monies  received,  etc.  in  respect 
of  the  rates  or  rents  granted  by  the  Act,  and  the  application  thereof,  and  of  the  ex- 
penses incurred  in  each  year  in  laying  down  cast-iron  or  metal-main  and  service 
pipes,  or  otherwise  making  additional  alterations  and  improvements  in  the  works; 
and  of  the  sums  yearly  applied  towards  the  sinking  fund,  from  the  time  of  passing 
the  Act ;  and  of  the  debts  yearly  paid  off  ;  and  of  the  money  borrowed  by  the  said 
corporation  under  the  provisions  of  the  Act,  and  then  due  on  the  credit  of  the  rates 
thereby  granted:  and  of  the  money  applied  to  the  payment  of  the  interest  of  the 
debt  of  £67,800,  and  of  the  money  so  borrowed:  and  that  the  balance  of  the  rates 
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or  rents,  upon  deducting  the  expense  of  iMving  down  cast-ivon  or  metal-niain  and 
service-pipe-i,  or  otherwise  making  any  additional  alterations  and  iiuprovements  in 
the  said  works,  might  be  ascertained,  and  applied  as  direeted  iiy  the  [)i-ovisions  of  the 
Act  exclusively,  etc. 

The  Defendants  by  their  answer,  filed  Feb.  10.  18l'4,  stated  that  the  corpoiatioii, 
for  many  years,  had  been  seised  of  the  water-course  as  tlieir  private  property  ;  tliat 
by  an  Act  G  Geo.  1.  c.  16.  and  15  &  16  Geo.  3.  c.  '2i.  (Irish)  the  i)rivate  interest  of  tlie 
corporation  in  the  water-course  was  recognised,  [400]  and  that  the  corporation  had 
laid  out  £'2l)0,000  in  the  water-- works  before  1776  :  they  denied  thattliey  were  trustees 
for  thepublic,  and  contended  that  the  rates  imposed  by  the49  Geo.  .3.  weretocontiiiuc 
>intil  all  monies  borrowed  under  the  Act  were  paid  off:  the  corporation  admitted 
recei])t  of  rates  amounting  to  £111,565  9.s.  2d.  ;  but  they  denied  that  the  said  funds, 
or  any  part  thereof,  had  been  improperly  applied  :  that  on  the  contrary,  the  corpora- 
tion had  accomplished  as  much  of  the  works  required  by  the  Act  of  the  49  Geo. 
.3.  as  the  funds  received  by  them  would  enable  them  to  do,  consistently  with  the  other 
purposes  of  the  Act. 

That  up  to  the  time  of  filing  the  information  they  had  laid  down  metal-pipes 
through  the  city,  to  the  extent  of  thirty-seven  miles,  four  furlongs,  and  twelve  perches, 
and  that  the  average  expense  for  each  mile  of  metal-main  did  not  exceed  the  sum 
of  £1331  per  mile. 

The  cause  being  at  issue,  was  heard  before  Lord  Manners,  then  Lord  Chancellor 
of  Ireland,  on  the  22d  of  July  1824,  when  his  Lordship  was  pleased  to  dismiss  the 
information  witli  co.'its. 

The  Respondents  having  appealed  *  from  this  decision  to  the  House  of  Lords  on 
tlie  11th  May,  1827,  it  was  ordered!  and  adjudged,  "that  the  decree  complained  of 
"  be  reversed;  "  and  after  declaring  the  rights,  accounts  were  directed  to  be  "  taken, 
■■  and  the  monies  to  be  applied  in  substance  [401]  according  to  the  prayer  of  the  bill ; 
"  and  that  the  said  court  do  all  such  things  as  shall  be  necessary  to  carry  this  order 
"  and  judgment  into  execution  ;  reserving  to  the  said  court  the  consideration  of 
"  further  directions,  and  the  costs  of  the  suit,  until  after  the  Master  shall  have  made 
"  his  report." 

The  order  of  the  House  of  Lords  having  been  received,  and  made  the  order  and 
decree  of  the  Court  of  Chancery,  it  was  thereupon  ordered  and  decreed,  that  the 
accounts  and  references  thereby  directed  should  be  taken  by  William  Henn.  Esq., 
one  of  the  Masters  of  the  Court.J  On  the  18th  of  September  1830,  the  Master  made 
his  report,  finding,  amongst  other  things,  as  follows  : — That  the  Appellants,  by  their 
treasurer,  received  for  and  on  account  of  sums  borrowed  under  and  by  virtue  of  the 
Act  of  the  49  Geo.  3.  c.  80.  for  the  use  of  the  said  corporation,  in  the  several  years 
therein  mentioned,  commencing  20th  May  1809,  and  ending  20th  May  1827,  the 
respective  sums  of  money  therein  stated,  and  had  made  in  the  said  several  years  the 
expenditures  therein  respectively  specified  ;  and  that  the  Appellants  had  received 
in  the  several  years  in  the  report  mentioned,  on  account  of  pipe-water  rates,  the  respec- 
tive sums  therein  specified,  and  had  applied  the  same  in  the  manner  therein  stated  : 
that  the  Appellants  had  borrowed  upon  the  credit  of  the  metal-main  rents  the  sum  of 
£32,000,  which  sum  was  secured  by  mortgages,  or  deben-[402]-tures,  issued  and 
framed  in  the  form  directed  by  the  said  Act :  that  the  debt  of  £67,800  in  the  decree 
mentioned  consisted,  first,  of  a  sum  of  £19,100,  raised  in  February  1809,  alleged  to 
be  due  to  the  Appellants  for  arrears  of  an  annual  sum  of  £1500  allocated  pursuant 
to  an  act  of  assembly  of  the  corporation,  made  on  the  11th  day  of  January  1779  ; 
whereby  it  was  resolved,  that  the  sum  of  £1500  annually  be  paid  to  the  city  treasurer, 
for  the  use  of  the  city,  in  compensation  for  the  several  sums  expended  by  them  previous 
to  the  Act  of  the  15  &  16  (ieo.  3.  c.  24.  upon  the  pipe  water-works  ;  secondly,  of  a 
sum  of  £37,000,  raised  at  various  times  intermediate  between  the  years  1776  and 

*  See  the  report  on  the  original  hearing,  [1  Bli.]  N.  S.  p.  312.,  where  the  informa- 
tion and  bill,  and  the  answer,  etc.  are  more  fully  stated. 

t  See  the  order  set  forth  at  the  end  of  the  report  of  the  case  on  the  former  hearing, 
ante,  qua  supra. 

J  Isaac  Stewart,  one  of  the  relators,  having  died,  an  order  was  made  that  the 
Plaintiff  might  proceed  in  the  cause,  notwithstanding  his  death. 
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1809,  both  iiu'lusivp,  and  charged  on  the  funds  granted  by  the  several  former  Acts 
of  ParUament,  but  for  what  particular  purjjoses  the  Master  was  unable  to  set  fortli ; 
and  lastly,  of  a  sum  of  £11, 000  raised  in  February  1809,  for  the  purpo.se  of  purchasing 
ground  for  basins  and  reservoirs,  and  for  the  expenses  in  forming  them  :  and  that 
the  said  sums  were  secui'ed  by  writings  under  seal  of  the  corporation,  called  debentures  : 
that  a  fund  had  not  been  provided,  according  to  the  direction  of  the  Act  of  the  49 
Geo.  3.,  for  reducing  and  discharging  the  debt  of  £67,800  and  the  sum  of  £32,200 
(making  together  £100,000),  save  as  to  a  sum  of  £25,-500  :  that  the  treasurer  of  the 
corporation  had  not  annually,  as  directed  by  the  Act,  retained  out  of  the  rates  and  rents 
granted  by  the  Act  the  sum  of  £2000,  together  with  such  sum  and  sums  of  money 
as  would  be  equal  to  the  interest  on  all  such  sum  and  sums  of  money  as  had  been 
[403]  borrowed  under  the  provisions  of  the  Act,  and  had  not  kept  all  such  interest 
money  as  would  become  due  and  owing  upon  all  such  securities,  sum  and  sums  of 
money,  as  he  or  they  ought  to  have  purchased  in,  or  paid  and  discharged,  as  directed 
by  the  Act ;  and  that  the  corporation  had  not  applied  the  same,  from  time  to  time, 
to  the  further  aid  of  the  sinking  fund,  in  the  same  manner  as  the  sum  of  £2000  ; 
and  which  sums,  by  them  not  applied  as  directed  by  the  Act  to  be  applied  in  aid  of 
the  sinking  fund,  amounted,  on  the  25th  day  of  May,  1825,  to  the  sum  of  £74,500  : 
that  of  the  sum  of  £74,500,  a  part,  amounting  to  the  sum  of  £24,941  10s.  was  applied 
in  the  payment  of  interest  due  on  the  debt  of  £100,000,  but  which  would  not  have  so 
accrued,  if  the  aforesaid  directions  of  the  Act,  I'elative  to  the  sinking  fund,  had  been 
complied  with  ;  and  that  of  the  residue  thereof,  amounting  to  the  sum  of  £49,558  10s., 
a  part,  amounting  to  £39,000  3s.  3d.,  was  applied  in  the  manner  specified  in  the  (ith 
schedule  to  the  report  annexed  ;  but  for  which  he  had  not  given  credit,  conceiving 
that  the  Appellants  were  rot  properly  entitled  thereto  under  the  decretal  order  ; 
but  how,  or  in  what  manner  the  residue  thereof,  amounting  to  the  sum  of  £10,558 
6s.  9d.,  had  been  applied,  he  was  unable  to  set  forth  :  that  no  part  of  the  interest  money 
which  became  due  and  owing  on  all  or  any  of  the  securities,  sum  and  sums  of  money 
so  purchased  in,  and  paid  off,  as  aforesaid,  were  or  had  been  applied  in  aid  of  the  sink- 
ing fund,  by  the  corporation,  or  their  treasurer,  according  to  the  directions  of  the 
Act ;  and  that  the  treasurer  of  the  cor-[404]-poration  had  not  kept  such  separate  and 
distinct  accounts,  as  directed  by  the  Act  of  the  49  Geo.  3.,  of  the  receipts  and  produce 
and  amount  of  the  rates  and  rents  granted  by  the  Act,  and  received  under  and  by 
virtue  thereof,  from  the  passing  of  the  Act,  down  to  the  29th  of  September,  1814  ; 
but  that  on  the  appointment  of  the  Defendant,  William  Henry  Archer,  as  treasurer 
of  the  corporation,  which  took  place  in  the  year  1814,  he  commenced  to  keep  such 
separate  accounts  from  the  29th  of  September ;  and  that  he  and  the  succeeding 
treasurer,  had  since  continued  to  keep  the  same,  as  directed  by  the  Act :  that  inasmuch 
as  the  treasurer  did  not  retain  the  several  sums  directed  by  the  Act,  as  before  stated, 
he  had  not  at  any  time  in  his  hands  such  ascertained  excess  as  was  thereby  contem- 
plated, and  therefore  did  not  apply  such  excess  as  the  Act  directed  should  be  applied 
in  the  manner  thereby  directed  ;  but  that  the  corporation  did  in  fact  from  time  to 
time,  lay  out  and  apply  several  sums  in  laying  down  cast-iron,  or  metal-main,  or  service 
pipes,  and  in  making  other  additional  works,  to  the  amount,  in  the  1st  schedule  to 
the  report  mentioned :  that  various  deductions  had  been  made  by  the  corporation 
from  the  rates  or  rents  granted  by  the  Act  of  the  49  Geo.  3.,  other  than  for  collecting 
the  rates  or  rents,  namely,  sums  which  they  applied  in  payment  of  increased  or  addi- 
tional salaries  to  officers  and  servants  ;  salaries  to  newly  created  officers,  and  in  pay- 
ment of  salaries  to  superannuated  officers,  and  their  widows  and  families,  and  such 
like  purposes,  amounting  in  the  whole  to  the  sum  of  £14,653  7s.  2d.,  [405]  and  for 
which  sums,  though  not  admissible  credits  against  the  metal-main  rates,  the  Master 
had  given  credit  against  the  pipe-water  rates  and  rents  :  that  the  said  debt  of  £100,000 
had  not  been  paid  and  discharged,  by  reason  of  the  corporation  not  having  retained 
and  applied  the  several  sums  granted  by  the  Act  of  49  Geo.  3.,  in  the  manner  by  the 
Act  directed,  having  taken  the  aforesaid  metal-main  and  pipe-water  accounts,  in  the 
manner  directed  by  the  Act ;  and  the  Master  certified,  that  if  tlie  Appellants  had 
complied  with  the  several  provisions  of  the  Act  of  49  Geo.  3.,  in  the  manner  tliereby 
directed,  they  would  have  had  in  their  hands,  in  the  several  years  thereinafter  parti- 
cularly mentioned,  excesses  over  and  above  the  sum  of  £500,  after  the  due  expenditure 
of  both  rates  and  rents  properly  applicable  to  the  sinking  fund,  and  forming  the 
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fourth  source  provided  by  the  Act,  in  aid  of  the  fund  :  tliat  by  the  operation  of  the  sink- 
ing fund,  if  the  same  had  been  duly  provided  and  applied  as  directed  by  the  Act,  the 
whole  amount  of  the  debt  would  have  been  fully  paid  off  and  discharged  on  the  '25th 
of  March,  in  the  year  1825  :  that  although  the  debt,  and  interest  thereon,  ouglit  to 
have  been  paid  off  and  discharged,  and  there  ought  to  have  been  a  balance  of  £1536 
3s.  6^d.  in  the  hands  of  the  treasurer  of  the  Defendants  on  tlie  20th  of  May,  1825, 
the  Appellants  had  continued  to  levy  and  receive  the  rates  and  rents  granted  by  the 
Act  of  the  49  Geo.  3.,  for  two  years  longer,  to  the  20th  of  May,  1827  :  that  the  costs, 
charges,  and  expenses  incurred  in  the  preparing,  drawing,  and  passing  the  Act  of  the 
[406]  49  Geo.  3.,  amounted  to  the  sum  of  £1599  7s.  3d.,  and  that  the  same  had 
been  paid  and  discharged  by  the  Defendants,  or  their  treasurer,  in  the  year  1809.  The 
master  further  stated,  that  although  the  Appellants  had  failed  to  comply  with  the 
provisions  of  the  Act  of  49  Geo.  3.  c.  80.  so  far  as  regarded  the  liquidation  of  the  debt 
of  £67,800  and  the  sum  of  £32,200,  borrowed  under  the  provisions  thereof,  yet  they 
had  fully  complied  with  the  provisions  thereof,  so  far  as  regarded  the  laying  down 
metal-main  and  cast-iron  service-pipes,  inasmuch  as  on  the  30th  day  of  March,  1823, 
they  had  laid  down  metal  pipes  to  the  extent  of  thirty-two  miles,  five  furlongs,  and 
thirty-two  perches,  making  on  that  day  a  total  of  fifty-five  miles,  fotir  furlongs,  and 
three  perches  ;  and  in  the  month  of  June,  1827,  the  whole  estimated  length  of  fifty- 
six  miles  was  completed,  at  which  period  the  Appellants  had  remaining  in  their  stores, 
metal-pipes  sufficient  to  cover  an  extent  of  two  miles,  three  furlongs,  and  three  perches. 
And  that  the  Appellants  had  since  laid  down  the  pipes  so  remaining  in  their  stores, 
and  also  additional  pipes,  making  a  quantity  in  length,  of  seven  miles  and  thirty-five 
perches  over  and  above  the  length  originally  estimated  of  fifty-six  miles,  and  which 
excess  appeared  to  have  been  rendered  necessary,  by  reason  of  the  increasing  extent 
of  the  city,  several  new  streets  having  been  built  therein  since  the  passing  of  the 
Act. 

To  the  foregoing  report,  five  exceptions  were  filed  on  the  part  of  tlie  Appellants  : — 

First,  Because  the  Master  had  not  allowed  credit  to  the  Appellants  for  the  annual 
sum  of  £1500  or  any  other  sum  whatever,  for  or  on  ac-[407]-count  of  the  annual 
income,  rent,  or  allowance  which  had  by  long  usage  been  appropriated  out  of  the  i)ipe- 
water  rent,  as  and  for  a  rent  or  allowance  in  respect  of  the  estate  of  the  corporation, 
in  the  watercourse,  and  in  the  works,  and  in  part  compensation  for  the  several  sums 
of  money  expended  upon  the  pipe- water  works  previous  to  the  15  &  16  Geo.  3. 

Secondly,  because  the  Master  had  not  allowed  credit  to  the  Appellants  for  the 
annual  sum  of  £312,  or  any  other  sum  whatsoever,  as  and  for  the  interest  on  deben- 
tures, amounting  to  £5200,  which  had  been  issued  before  the  passing  of  the  Act  of  49 
Geo.  3.,  over  and  above  the  sum  of  £67,800,  by  the  treasurer  of  the  corporation,  by 
whom  it  had  been  the  uniform  practice,  since  the  Act  of  the  15  &  16  Geo.  3.,  that 
debentures  should  be  issued  on  the  credit  of  the  pipe-water  works. 

Thirdly,  because  the  Master  had  not  credited  as  against  the  pipe-water  rent,  the 
sum  of  £1000  per  annum  as  and  for  a  salary  or  an  allowance  to  the  lord  mayor  and 
treasurer  of  the  corporation,  and  had  only  allowed  and  credited  to  the  corporation 
in  each  year  during  the  period,  a  poundage  of  five  per  cent,  on  the  receipt  of  the  pipe- 
water  rents,  though  evidence  was  laid  before  the  Master,  that  by  an  act  of  assembly 
passed  in  February  1809,  it  was,  on  the  recommendation  of  a  committee  appointed 
by  the  corporation,  for  inquiring  into  the  revenue  of  the  corporation,  and  how  the 
same  might  be  increased,  and  its  expenses  lessened,  resolved,  that  it  would  be  much 
to  the  advantage  of  the  corporation,  to  pay  to  the  lord  mayor  and  city  treasurer, 
the  sum  of  £1000  annually,  in  lieu  of  poundage  or  agency,  such  sum  appearing  to  be 
[408]  less  than  the  sums  payable  to  them  for  poundage  on  an  average  of  the  pre- 
ceding four  years  ;  and  that  in  every  year  since  the  passing  of  the  resolution,  the 
sum  of  £1000  per  annum  had  been  uniformly  paid  by  the  treasurer  of  the  corporation 
to  the  lord  mayor  and  treasurer,  out  of  the  pipe-water  rents  ;  and  that  the  same 
had  been  allowed  by  the  corporation  to  the  treasurer,  in  passing  his  accounts. 

Fourthly,  because  the  Master  had  found,  that  if  the  corporation  had  complied 
with  the  several  provisions  of  the  Act  of  49  Geo.  3.,  in  the  manner  thereby  (hrected. 
there  would  have  been  in  the  hands  of  the  treasurer,  in  the  several  years  in  the  report 
mentioned,  excesses  over  and  above  the  expenditure  of  both  the  said  rates  and  rent, 
properly  applicable  to  the  sinking  fund,  and  forming  the  fourth  source  provided 
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by  the  Act  in  aid  of  the  sinking  fund  ;  whereas,  if  the  Master  had  allowed  credit  for 
the  several  sums  in  the  1st,  2d,  and  3d  exceptions  mentioned,  there  would  not  have 
appeared  any  excess  whatsoever  over  and  above  the  sum  of  £500  after  the  due  ex- 
penditure of  both  rates  which  would  have  formed  the  fourtli  source  in  aid  of  the 
sinking  fund. 

Fifthly,  because  the  Master  had  certified,  that  by  the  operation  of  the  sinking 
fund,  if  the  same  had  been  duly  provided  and  applied,  as  directed  by  the  Act,  the  whole 
amount  of  the  debt  of  £100,000  would  have  been  paid  off  and  discharged  on  the  25th 
day  of  March,  1825  ;  whereas,  if  the  Master  had  introduced  into  the  account  the 
several  sums  in  the  1st,  2d,  and  3d  exceptions  mentioned,  it  would  have  appeared, 
tliat  by  the  due  operation  of  the  sinking  [409]  fund,  the  debt  would  not  have  been 
paid  off  on  the  25th  of  March,  1825,  nor  for  a  longer  time  afterwards. 

Lord  Plunkett,  the  Lord  Chancellor  of  Ireland,  having  been  Attorney-General 
when  the  information  was  filed,  and  the  prosecutor  therein,  the  cause  was  argued 
upon  the  foregoing  exceptions,  and  upon  the  merits,  on  the  24th  of  May,  1831,  and 
several  other  days,  before  the  Master  of  the  Rolls,  who  on  the  7th  of  July,  1831,  pro- 
nounced the  following  decree  : — 

■'  That  it  appearing,  as  to  the  execution  of  the  works  provided  for  under  the  statute 

"  passed  in  4r9th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled, 

"  '  An  Act  for  the  better  supplying  the  city  of  Dublin  with  water,'  that  the  said  De- 

"  fendants,  the  corporation  of  Dublin,  on  the  30th  of  May,  1823,  had  laid  down  metal 

"  pipes  to  the  extent  of  thirty-two  miles,  five  furlongs,  and  eleven  perches  ;  that  on 

"  the  27th  of  May,  1827,  they  laid  down  fifty-five  miles,  four  furlongs,  and  three 

"  perches  of  said  metal  pipes  ;  that  in  the  month  of  June  1827,  the  whole  estimated 

"  length  of  fifty-six  miles  had  been  completed  ;  and  that  since  that  period,  they  had 

"  laid  down  an  additional  seven  miles  and  thirty-five  perches  of  the  said  metal  pipes  ; 

"  and  it  appearing  that  the  said  Defendants,  the  corporation,  have  not  kept  distinct 

"  accounts  of  the  pipe-water  tax  and  metal-main  tax,  as  directed  by  the  said  Act,  until 

"  the  29th  day  of  September,  1814  ;  and  it  further  appearing,  that'the  sum  of  £07,800, 

"  mentioned  in  the  thirteenth  section  of  the  said  statute,  and  therefore  charged  [410] 

"  by  the  Acts  therein  referred  to,  upon  the  pipe-water  tax  and  water-works  in  the 

"  pleadings  mentioned,  and  the  sum  of  £32,200.  borrowed  under  the  provisions  of  the 

"  said  statute,  have  not  been  paid  oft'  by  the  said  Defendants,  the  corporation,  by  the 

"  application  of  the  funds  provided  for  that  purpose  by  the  said  statute,  and  directed 

"  thereby  to  be  so  applied  ;  and  that  the  sinking  fund  created  and  appropriated  by 

"  the  said  Act,  had  not  been  applied  by  the  said  Defendants,  the  corporation,  pur- 

"  suant  to  the  provisions  of  the  said  Act,  and  the  trusts  vested  thereunder  in  the  said 

"  corporation,  and  that  only  the  sum  of  £25,500  had  been  redeemed  of  the  said  sum 

II  of  £67,800  and  £32,200,  making  together  £100,000,  and  that  a  balance  of  £74,500 

"  of  said  £100,000,  consisting  of  said  two  sums,  remains  outstanding  and  unpaid  ; 

"  and  it  appearing  that  the  said  sum  of  £100,000,  consisting  of  said  two  sums,  if  the 

"  provisions  of  the  said  statutes  in  that  behalf  had  been  executed  by  the  said  Defendants, 

"  the  said  corporation,  and  the  funds  duly  applied  pursuant  thereto,  by  the  said  cor- 

"  poration  would  have  been  paid  off  on  the  20th  of  May,  1825,  leaving  a  balance  in 

"  the  hands  of  the  treasurer  of  the  said  Defendants,  the  said  corporation,  of  £1536 

"  3s.  6jd.;  and  it  appearing  that  the  said  metal-main  tax  was  continued  for  two  years 

"  after  the  same  20th  of  May,  1825,  when  it  ought  to  have  ceased;  and  that  upon 

"  account  of  actual  receipts  and  payments  of  the  said  metal-main  tax,  taken  separ- 

11  ately  for  the  said  two  years,  ending  20th  May.  1827,  a  balance  of  £7001  19s.  2d. 

"  would  appear  in  favour  of  said  corporation  ;  and  in  taking  the  said  account  for 

"  said  two  years,  of  [411]  both  the  metal-main  and  pipe-water  tax,  and  including 

"^  therein  the  said  balance  of  £1536  3s.  6-^-d.,  and  excluding  therefrom  the  said  interest 

"  of  £74,500,  a  balance  of  £14,986  9s.  5^d.  would  appear  against  the  said  Defendants, 

"  the  said  corporation  :— It  is  declared  "by  the  Right  Honourable  the  Master  of  the 

II  Rolls,  that  the  said  metal-main  tax  ought  to  have  ceased  on  the  20th  day  of  May, 

II  1825,  and  ought  not  now  to  b^  resumed  or  continued;  and  that  the  relators,  and 

"  other  owners  and  occupiers  of  dwelling-houses  in  the  city  of  Dublin,  and  suburbs 

"  thereof,  and  such  parts  of  the  liberties  of  St.  Sepulchre  as  are  subject  to  pipe-water 

"  rents,  ought  to  be  exempt  from  the  further  payment  of  any  metal-main  tax.  under 

"  the  provisions  of  the  said  statute,  passed  as  aforesaid,  in  the  said  49th  year  of  the 
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"  reign  of  his  late  Majesty  King  George  the  Third,  and  ought  to  be  exonerated  by 
"  the  said  Defendants,  the  said  corporation  of  the  city  of  Dublin,  from  any  further 
"  or  future  liability  to  pay  any  tax  or  sum  of  money  imposed  or  enacted  under  tlie 
"  said  last-mentioned  statute  :  And  it  is  further  ordered,  adjudged,  and  decreed, 
"  that  the  said  relators,  and  the  said  owners  and  occu])iers  of  the  said  tlwelling-houses 
"  sitiiate  as  aforesaid,  ought  to  he  exempt  from  sucli  liability,  and  ought  to  he  ex- 
"  onerated  by  the  said  Defendants,  the  said  corporation,  from  such  liability  ;  and 
"  that  the  said  Defendants,  the  corporation  of  the  city  of  Dublin,  do  and  shall,  within 
"  six  months  from  the  date  of  this  decree,  pay  off  and  discharge  the  said  sum  of  £74,500 
"  to  the  different  persons  who  are  holders  of  the  said  securities  or  debentures  for  the 
"  said  sum  of  £74,500,  and  thereupon  to  procure  the  said  [412]  holders  to  acquit 
''  and  discharge  the  said  securities  and  debentures  :  And  it  is  further  ordered,  that 
"  an  injunction  do  issue,  to  restrain  the  said  Defendants,  the  said  corporation  of  the 
"  .said  city  of  Dublin,  from  further  collecting  or  levying  the  said  metal-main  tax  from 
"  the  said  owners  and  occupiers  of  dwelling-houses  situate  within  the  said  city  of 
"  Dublin,  and  the  said  liberties  and  suburbs  thereof,  and  such  parts  of  the  liberties 
"  of  St.  Sepulchre  as  are  subject  to  the  payment  of  pipe-water  rents,  or  from  any  of 
"  them,  until  further  order.  And  it  is  further  ordered,  that  the  said  Defendants, 
"  the  said  corporation  of  the  said  city  of  Dublin,  do  pay  the  said  relators  the  co.sts 
"  of  this  suit,  to  be  taxed  as  between  solicitor  and  client,  save  the  part  thereof  which 
"  relates  to  the  charges  made  in  the  information  in  this  cause  against  the  said  corpora- 
"  tion,  which  charge  that  the  said  corporation,  in  the  small  extent  in  which  they  had 
"  caused  metal-main  to  be  laid  down,  were  not  guided  by  the  rules  of  economy  towards 
"  the  inhabitants  of  Dublin,  but,  on  the  contrary,  were  unnecessarily  extravagant 
"  and  unmindful  of  prudent  management ;  and  that  they  had  charged  the  said  in- 
"  habitants  £4000  for  each  mile  of  said  metal-main  laid  down,  and  that  they  had  not 
"  paid  the  same,  or  if  they  had,  that  it  was  extravagant,  unnecessary,  and  an  abuse 
"  of  their  trust ;  and  that  metal-main  of  the  same  materials  and  equal  durability 
"  could  have  been  had  from  respectable  persons  of  the  trade,  at  £1500  per  mile  ;  and 
"  it  appearing  that  no  evidence  has  been  given  to  support  the  said  charges,  it  is  ordered. 
"  that  the  relators  do  pay  the  said  corporation  the  costs  of  that  part  of  this  suit,  to 
"  [413]  be  taxed  as  between  solicitor  and  client ;  and  it  was  further  ordered,  that 
"  the  same  be  deducted  from  the  said  costs,  as  decreed  to  the  relators  ;  and  accordingly, 
"  it  was  further  ordered,  that  it  be,  and  is  hereby  referred  to  William  Henn,  Esq., 
"  the  Master  in  this  cause,  to  tax  and  ascertain  the  said  costs,  and  to  certify  the  balance  : 
"  And  it  is  further  ordered,  that  the  Rev.  William  Henry  Archer,  the  executor  of 
"  William  Henry  Archer  deceased,  do  have  his  costs  in  this  suit  against  the  relators  ; 
"  and  it  is  further  ordered,  that  the  relators  do  have  the  same  over  with  the  balance 
"  of  costs,  as  decreed  against  the  said  Defendants,  the  said  corporation  ;  and  accord- 
"  ingly,  it  was  further  ordered,  that  the  said  Plaintiffs  the  relators,  may  make  up 
"  and  enrol  a  decree  with  costs  as  aforesaid,  for  the  performance  whereof  the  process 
"  of  this  Court  is  from  time  to  time  to  issue,  as  in  such  cases  is  usual." 

This  decree  was  enrolled  in  his  Majesty's  Court  of  Chancery  in  Ireland,  on  the 
1st  of  September,  1831. 

The  relators  having  furnished  their  costs,  amounting  to  a  sum  of  £0071  Is.  8d., 
(in  which  were  included  several  charges  for  costs  of  the  appeal  before  the  House  of 
Lords,  to  the  amount  in  the  whole  of  £1(510  (Is.  ;  also  a  sum  of  £1100  charged  as  paid 
to  one  John  O'Brien,  an  accountant  employed  on  the  part  of  the  relators,  for  making 
out  schedules,  and  accounts  annexed  to  the  Master's  report;  and  a  sum  of  £17  Is. 
3d.,  charged  as  paid  to  one  Mr.  Morgan,  short-hand  writer,  for  taking  notes  of  counsel's 
arguments,  on  the  hearing  and  the  judgment  of  the  Court ;  and  £2  for  making  copy 
thereof),  William  Henn,  Esq.,  [414]  the  Master  to  whom  the  cause  was  referred  pro- 
ceeded on  the  taxation  of  the  said  costs  ;  and  on  the  5th  of  December,  1831,  certified, 
that  pursuant  to  the  decree  in  the  cause,  bearing  date  the  7th  of  July  last,  he  had, 
in  the  presence  of  his  solicitors  concerned  for  the  Plaintiffs  and  Defendants,  taxed 
the  said  bill  of  costs  between  .solicitor  and  client,  so  far  as  he  conceived  tlie  same  was 
properly  taxable  by  him,  to  the  sum  of  £3719  6s.  7^d.  sterling;  but  that  inasmuch 
as  the  bill  included  the  costs  incurred  in  proisecuting  the  appeal  in  the  House  of  Lords, 
amounting  to  £1(J10  ()s.,  which  costs  he  had  not,  as  he  conceived,  any  jurisdiction 
to  tax,  he  had  decUned  to  tax  those  costs ;  and  that  as  it  appeared  by  the  letters  of 

1347 


IX  BLIGH  N.  S.         DUBLIN  (CORPORATION  Of)  V.  A.-(i.  [1835] 

William  Courteiiay,  Esq.,  first  clerk  in  the  House  of  Lords,  bearing  date  the  2Gth 
of  August,  1831,  and  of  J.  S.  Heptinstal,  one  of  the  sworn  clerks  in  Chancery  of 
England,  for  assisting  the  masters  for  the  taxation  of  costs,  bearing  date  the  22d 
of  November,  1831,  and  addressed  to  Messrs.  Forbes  and  Hale,  the  solicitors  for  the 
Plaintifl's  in  the  conducting  of  the  said  appeal,  that  such  costs  were  not  properly  taxable 
by  any  officer  legally  authorised,  he,  the  Master,  had  allowed  them  as  furnished; 
and  which  being  added  to  the  aforesaid  sum  of  £3719  6s.  7|-d.,  amounted  to  the  sum 
of  £5329  12s.  T^d.  And  that  he  had  likewise,  in  pursuance  of  the  decree,  in  the 
presence  of  the  solicitors,  also  taxed  as  between  solicitor  and  client,  the  costs  awarded 
by  the  decree  to  the  Defendants,  to  the  sum  of  £22  12s.  lOd.  And  the  Master  further 
allowed  to  the  Respondents,  the  sum  of  £600,  part  of  the  sum  of  £1100  charged  in 
the  bill  [415]  as  paid  to  John  O'Brien,  an  accountant ;  the  sum  of  £17  Is.  3d.  charged 
as  paid  to  Morgan  shorthand  writer  ;  and  the  sum  of  £2  for  making  fair  copy  of  notes. 

The  Appellants  conceiving  themselves  to  be  aggrieved  b}'  this  taxation,  and  by 
the  certificate  of  the  Master,  applied  to  the  Master  of  the  Rolls,  for  an  order  that  the 
Master  should  revise  and  review  his  taxation  of  the  costs  certified  by  him,  in  respect 
of  so  much  thereof  as  included  and  allowed  as  part  of  the  costs  payable  by  the  Appellants, 
the  costs  incurred  in  prosecuting  the  appeal  before  the  House  of  Lords  ;  also  in  respect 
to  the  several  charges  made  in  the  bill,  for  sums  alleged  to  have  been  paid  to  John 
O'Brien,  accountant;  and  also  in  respect  of  the  sums  of  £17  Is.  3d.  and  £2.  The 
Master  of  the  Rolls  ordered  the  motion  to  stand  over  to  Hilary  term,  in  order  that 
he  might  be  .satisfied  upon  certain  inquiries  which  he  intended  to  have  made,  as  to 
whether  the  House  of  Lords,  by  their  decree,  gave,  or  intended  to  have  given,  the  costs 
of  the  appeal. 

In  answer  to  inquiries  directed  by  his  Honour  to  be  made  upon  that  subject,  his 
Honour  was  informed  by  an  officer  of  the  House  of  Lords,  that  the  terms  of  the  order 
of  the  11th  of  May,  1827,  referred  only  to  the  costs  in  the  Court  of  Chancery,  and 
were  not  intended  to  apply  to  the  costs  of  appeal. 

The  motion  having  came  on  to  be  further  heard,  the  Master  of  the  Rolls  made 
an  order,  bearing  date  the  25th  of  January,  1832,  whereby,  after  reciting  that  it 
appeared  to  the  Court,  that  under  the  decree  in  the  cause,  bearing  date  the  7th  of 
July,  1831,  the  costs  of  the  suit  were  therein  de-[416]-creed  to  be  paid  by  the  Appellants, 
the  corporation  of  the  city  of  Dublin,  to  be  taxed  as  between  solicitor  and  client,  for 
the  purpose  of  indemnifying  the  relators  from  all  costs  and  expenses  necessarily  and 
properly  incurred  in  the  cause,  by  reason  of  the  balance  of  the  trust-funds  specified 
in  the  decree,  found  chargeable  against  the  corporation,  to  and  for  the  20th  May, 
1827,  namely,  the  sum  of  £14,986  9s.  5^d. ;  and  that  the  balance  of  £U,986  9s.  5Jd. 
was  expressly  recited  in  the  decree,  amongst  the  grounds  thereof;  it  was  declared, 
that  the  relators  were  entitled,  by  reason  of  the  balance  of  the  trust-funds,  to  be  in- 
demnified by  the  corporation  for  their  costs  and  expenses  necessarily  and  properly 
incurred  in  the  suit,  in  taxing  the  same  under  the  decree  in  the  cause,  as  between 
solicitor  and  client,  and,  accordingly,  that  the  Master's  certificate  was  right,  in  including 
the  costs  and  expenses  of  the  relators  in  prosecuting  the  appeal,  subject  to  the  review 
thereof,  thereinafter  ordered  ;  and  accordingly,  it  was  further  ordered,  that  the  Master 
should  review  the  items  of  the  sum  of  £1610  6s.  6d.,  and  should,  in  reviewing  the  same, 
allow  only  such  costs,  disbursements,  and  expenses  as  were  properly  and  necessarily 
incurred  by  the  relators  in  prosecuting  the  appeal.  And  it  was  further  ordered, 
that  the  Master  should  review  the  other  costs  specified  in  the  certificate,  in  relation 
to  the  sums  of  £17  Is.  3d.  and  £2  specified  in  the  prayer  of  the  petition ;  and  no  rule 
was  made  as  to  the  rest  of  the  application  :  And  it  was  ordered,  that  as  the  question 
of  the  costs  and  expenses  of  the  relators,  and  prosecuting  the  appeal,  bad  not  been 
raised  or  opened,  either  by  the  relators  or  by  the  corporation,  upon  the  [417]  hearing 
of  the  cause  in  the  Court,  when  the  decree,  bearing  date  the  7th  day  of  July,  1831 
was  pronounced,  the  relators  and  Appellants  should  respectively  abide  their  own 
costs  on  the  motion. 

The  Appellantscomplained  of  the  decree  of  the  7th  of  July,1831,andof  theMaster's 
report,  in  thefollowing  particulars,  viz.,  that  the  Appellants  had  been  thereby  deprived 
of  all  credit  in  the  account  of  pipe-water  rents,  during  the  several  years  for  which 
the  accounts  had  been  taken,  for  the  annual  sum  of  £1500,  being  the  annual  income, 
rent,  or  allowance  appropriated  out  of  the  said  pipe-water  rents,  as  and  for  a  rent  or 
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allowance  in  respect  of  the  estate  of  the  Appellants  in  tlie  said  waterconi'se  and  works 
tliereof,  and  as  part  coni[)ensation  for  the  sums  expended  by  tiiein  upon  said  works, 
previous  to  the  Act  of  the  15th  and  16th  years  of  his  late  Majesty  George  the  Third, 
and  which  had  actually  been  so  applied  and  allocated  from  the  year  1779. 

That  credit  had  also  been  refused  to  the  Appellants,  out  of  the  pipe- water  rates, 
during  the  several  years  for  which  the  Master  had  taken  said  accounts,  for  the  said 
annual  sum  of  £'31'2,  being  the  interest  actually  paid  by  the  Appellants  to  the  holders 
of  debentures,  amounting  to  £52U0,  which  had  been  issued  before  the  passing  of  the 
said  Act  of  the  4:9th  of  his  said  late  Majesty  George  the  Third,  on  the  credit  of  the 
said  pipe-water  works,  over  and  above  the  £G7.S00  in  said  decree  mentioned,  and 
was  at  the  time  of  taking  said  accounts,  outstanding  and  due  to  the  holders  of  deben- 
tures. 

That  by  the  said  decree  and  said  Master's  report,  the  Appellants  had  been  refused 
credit  out  of  [418]  the  pipe-water  rates  for  the  sum  of  £1000  per  annum,  during  the 
several  years  for  which  said  Master  had  taken  said  account,  as  and  for  a  salary  or 
allowance  to  the  lord  mayor  and  treasurer  of  said  corporation,  and  have  only  laeen 
allowed  credit  for  an  annual  poundage  of  five  per  cent,  in  the  receipts  of  said  pipe- 
water  rents,  though  in  fact,  in  every  year  since  1809,  the  said  sum  of  £1000  per  annum 
had  been  uniformly  paid  to  the  said  lord  mayor  and  treasurer,  out  of  said  pipe- water 
rents. 

That  taking  into  consideration  the  credit  to  which  the  Appellants  claimed  to  be 
entitled,  there  would  not  appear  any  excess  whatsoever  over  and  above  the  sum 
of  £500,  after  the  due  expenditure  of  both  .said  rates,  which  could  form  the  said  fourth 
source  in  aid  of  the  sinking  fund  ;  nor  could  it  appear,  nor  is  it  justly  to  be  inferred, 
that  by  the  due  operation  of  the  said  sinking  fund,  the  .said  debt  would  have  been  paid 
off  on  the  25th  of  March,  1825,  nor  for  a  long  time  afterwards. 

That  under  the  circumstances  appearing  in  evidence,  and  detailed  in  the  reports, 
costs,  as  between  solicitor  and  client,  ought  not  to  have  been  awarded  against  the 
Appellants ;  and  that  in  addition  to  those  costs,  which  were  decreed  to  be  paid  by 
the  Respondents,  the  Appellants  ought  to  have  had  their  costs  against  the  relators 
consequent  upon  the  following  charges  in  the  said  information,  viz.  :  "  That  the 
"  Appellants,  for  the  purpose  of  making  the  balance  appear  to  be  in  favour  of  them- 
"  selves,  had  introduced  certain  false  and  erroneous  items  in  their  accounts,  annually  ; 
"  and  that  it  appeared  by  the  said  books  of  the  corporation,  and  was  the  fact,  that 
"  there  were  contained  false,  erroneous,  and  improper  charges,  [419]  in  the  several 
"  years  therein  mentioned,  of  the  several  large  sums  therein  mentioned,  and  a  mounting 
"  to  the  sum  of  £296,800  8s.  4d.,"  the  said  relators  having  wholly  failed  in  proving 
the  same  ;  and  that  under  such  circumstances,  no  costs  whatever  ought  to  have  been 
allowed  against  the  Appellants. 

The  Appellants  also  complained  against  the  order  of  the  25th  of  Jamiary,  1832, 
and  the  taxation  of  the  Master  therein  referred  to,  inasmuch  as  no  sum  whatever 
ought  to  have  been  allowed  against  the  Appellants,  for  costs  of  the  appeal  to  the  House 
of  Lords. 

The  appeal  was  against  the  decree  of  the  7th  July,  1831,  and  the  order  of  the  25th 
of  January,  1832. 

(Aug.  5.     July  5,  1834.)     For  the  Appellants,  Mr.  Pemberton  and  Mr.  Tinney. 

The  order  of  the  11th  of  May,  1827,  contained  no  directions  to  take  any  account 
of  the  pipe-water  rents  ;  and  even  though  it  should  be  conceded  that  such  an  account 
was  authorised,  as  incidental  to  those  ordered,  yet  such  account  ought  to  have  been 
taken  solely  with  a  view  to  ascertain  whether  there  had  been  any  excess  over  the 
usual  and  actual  expenditure  out  of  the  pipe-water  rents,  such  excess  only  having 
been  intended  by  the  legislature  to  form  a  source  of  the  sinking  fund,  as  should  appear 
to  be  justly  chargeable  as  profits  of  the  corporation,  after  all  outgoings,  including, 
amongst  others,  a  fair  allowance  for  the  outlay  of  capital,  and  the  value  of  property 
embarked  in  the  pipe-water-works. 

It  was  not  the  intention  of  the  order  of  tlie  House  of  Lords,  nor  of  the  Metal-main 
Act,  to  [420]  interfere  with,  or  disturb,  any  disposition  or  allocation  of  the  pipc^watei' 
rates,  existing  and  sanctioned  by  \isage  previously  to  the  passing  of  that  Act,  and 
consequently,  the  Master  was  not  warranted  in  disallowing  the  annual  sum  of  £1500, 
which  had  in  fact  been,  since  the  vear  1799,  deducted  out  of  the  pipe- water  rents, 
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or  considering  th;it  sum  as  fonuiug  any  ingredient  in  such  excess  as  was  alone  con- 
templated by  the  Metal-main  Act  as  a  source  of  the  sinking  fund. 

The  excess  so  contemplated,  was  such  excess,  if  any.  of  the  income  from  pipe- 
water  rents,  after  the  then  usual  and  understood  deductions  from  the  same,  as  would 
be  part  of  the  general  funds  of  the  corporation,  and  applicable  to  its  ordinary  purposes, 
or  the  clear  annual  profit,  after  all  expenses,  including,  amongst  others,  the  said  sum 
of  £1500  a  year,  as  interest  upon  original  outlay  of  capital  and  estate,  and  annua! 
sum  of  £1000  as  expenses  of  collection. 

The  sum  of  £5200,  on  which  the  annual  sum  of  £.'312  was  actually  paid  by  the 
Appellants,  was  an  existing  and  valid  incumbrance  upon  the  pipe-water  rates  at  the 
time  of  passing  the  Metal-main  Act,  and  the  interest  thereof  formed  a  proper  deduction 
from  the  receipts  of  tlie  pipe-water  rents,  and  therefore  it  was  unjust  and  improper 
to  disallow  to  the  Appellants  the  annual  sum  of  £312  so  paid. 

The  primary  object  of  the  Act  of  the  49  Geo.  3.  was  the  securing  a  more  ample  and 
permanent  supply  of  water  to  the  inhabitants  of  the  city  of  Dublin,  and  to  prevent 
the  frequent  breaking  up  of  the  pavements  of  the  streets  of  the  city,  for  the  purposes 
of  repairing  the  pipe-[421]-water  works  thereof  ;  and  although  it  appears  by  the 
Master's  report,  that  the  Appellants  did  not  strictly  comply  with  the  provisions  of  the 
Act  of  49  Geo.  3.,  so  far  as  regarded  the  liquidation  of  the  debt  of  £G7,800,  and  the 
sum  of  £32,200  borrowed  under  the  provisions  thereof  ;  yet  it  is  found  by  the  Master, 
that  they  had  fully  complied  witli  the  provisions  thereof,  so  far  as  regarded  the  laying 
down  metal-main  and  ca,st-iron  service  pipes,  and  had  not  only  completed  the  full 
estimated  length  of  metal-main  pipes,  but  had  laid  down  additional  pipes,  making  a 
quantity  in  length  of  seven  miles  and  thirty-five  perches  over  and  above  the  length 
originally  estimated,  of  fifty-six  miles.  And  it  is  not  stated  in  the  report,  nor  could 
it  be  truly  stated,  that  the  Appellants  could,  by  means  of  the  metal-main  rates,  have 
strictly  followed  the  directions  of  the  Act  relative  to  the  sinking  fund,  and  at  the  .same 
time  have  continued  to  carry  on  the  metal-main  works  ;  so  that  a  liteiul  adherence  to 
the  terms  of  the  Act,  as  to  the  sinking  fund,  must  have  led  to  a  sacrifice  of  the  para- 
mount object  intended  by  the  Act,  that  is,  the  laying  down  the  mains. 

The  application  of  the  metal-main  rates,  made  by  the  Appellants,  even  supposing 
it  not  to  have  been  sanctioned  by  a  rigid  construction  of  the  statute,  so  far  from  having 
been  fraudulent  or  inala  fide,  was,  on  the  contrary,  an  honest  and  fair  one,  the  con- 
sequence of  it  having  been,  that  instead  of  having  the  debt  of  £100,000  paid  oft',  and  the 
pipe-water  rents  (the  Appellants"  own  property)  left  clear,  and  unencumbered,  whilst 
the  works  would  have  been  greatly  protracted,  [422]  or  altogether  stopped,  and  great 
delay  and  expense  thereby  caused  to  the  citizens  of  Dublin,  the  Appellants  have  actu- 
ally completed  much  more  than  the  estimated  quantity  of  mains,  by  which  the  public 
has  been  benefited,  and  have  left  the  residue  now  due  of  the  debt,  a  continuing  charge 
upon  their  own  income  arising  from  the  pipe-water  rents. 

The  Court  of  Chancery  in  Ireland  had  no  jurisdiction  to  decree  or  order  that  the 
Appellants  shoidd  pay  to  the  Respondents  any  sum  on  account  of  costs  of  the  former 
appeal  to  the  House  of  Lords  ;  with  respect  to  which  costs,  the  House  of  Lords  made 
no  order  on  remitting  the  cause  to  that  court. 

For  the  Respondents,  Sir  William  Home  and  Sir  Edward  Sugden. 

There  is  no  ground  for  the  objection  that  the  costs  of  the  proceedings  in  the  House 
of  Lords  upon  the  former  appeal, though  not  directed  bythe  order  of  theHouse  of  Lords, 
had  been  allowed  by  the  Master's  report  confirmed  in  the  Court  below.  Where  a  bill 
is  filed,  and  a  decree  made  for  an  account,  nothing  is  done  as  to  costs  upon  the  original 
hearing,  but  is  reserved  for  further  directions  ;  the  cause  was  remitted  by  the  House 
to  make  a  decree  on  the  principle  declared  by  the  House.  What  was  done  in  the  House 
was,  in  efl'ect,  a  proceeding  in  the  cause  ;  and  this  being  a  case  of  charity,  according 
to  the  practice  of  the  courts  of  eqiuty,  where  there  is  a  fund  and  no  demerit  in  the 
Relator  the  costs,  both  direct  and  incidental,  are  given  by  the  Court.  That  there  is  a 
fund  is  admitted,  and  it  makes  no  dift'erence  in  principle  that  it  is  outstanding.  It 
would  be  paid  [423]  into  court  on  apphcation.  The  Relators  and  Plaintiffs  by  the 
information  and  bill  have  advanced  the  interests  of  the  charity  and  increased  the  fund, 
and  their  expenses  ought  to  be  and  in  practice  are  allowed.  They  are  not  asked,  as 
against  the  defendants,  but  out  of  the  fund.  Whether  there  would  be  a  fund  could 
not  be  known  until  after  the  appeal  was  heard,  and  the  account  directed  to  be  taken, 
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for  whieli  reason  no  directions  were  given  b}-  the  House  on  that  point.  The  House 
sitting  as  a  Court  of  Equity  will  follow  the  practice  of  Equity  and  give  costs  to  all 
parties  out  of  the  fund.  This  is  the  settled  practice  in  cases  of  trust  and  charity  where 
the  parties  have  not  been  guilty  of  misconduct.  Tlie  want  of  power,  or  practice,  or 
officers  of  the  House  to  tax  the  costs,  is  no  impediment.  It  was  not  so  considered  in 
Lord  Eendlesham  v.  Woodford,*  where  upon  a  suit  to  set  aside  a  will,  the  House  re- 
ferred it  to  the  Court  of  Chancery  to  deal  with  the  costs  as  they  thought  fit.  So  in 
Atkyns  r.  Wright,!  a  question  upon  the  construction  of  a  devise  as  to  what  power 
the  devisee  had  of  cutting  timber,  on  which  depended  the  value  of  the  estate,  the  judg- 
ment of  the  Court  below  was  reversed,  and  upon  a  new  bill  filed  on  the  same  question, 
the  decree  in  the  new  suit  was  reversed  on  appeal. J  Nothing  in  either  of  the  orders 
or  the  appeals  was  directed  as  to  costs,  j-et  the  costs  of  both  appeals  were  given  by  Lord 
Eldon  after  full  argument  on  that  point,  and  objections  urged  on  the  ground  now 
taken  by  the  Appellants.  So  in  Noel  v.  Lord  Henley,§  where  the  order  was  "  to  do 
"  as  seems  just,"  and  on  [424]  this  direction  the  costs  of  the  appeal  were  given.  The 
case  as  to  personal  costs  is  diti'erent.  If  they  are  not  given  expressly  by  order  of  the 
House,  they  cannot  be  given  to  the  Court  below  upon  the  remit.  But  where  there 
is  a  fund,  the  Court  having  jurisdiction  over  the  fund  may  give  to  all  parties  their 
full  costs.  The  order  is,  that  the  Ajipellants  retain  their  own,  and  pay  the  Appellants' 
costs  out  of  the  fund  ascertained  to  be  in  their  hands  by  the  Master's  Report. 

Upon  the  merits  it  was  argued  for  the  Respondents,  that  according  to  the  true 
construction  of  the  pipe-water  and  metal-main  Acts,  taken  in  conjunction  with  the 
facts  and  circumstances  of  the  case,  the  decree  and  order  appealed  from  were  right 
in  refvising  to  allow  the  Appellants  credit  for  the  several  annual  and  other  payments 
sought  to  be  obtained  upon  the  exceptions  and  appeal. 

Lord  Brougham  : — This  case  was  heard  at  great  length  in  the  course  of  the  last 
session.  The  final  determination  was  put  ofi"  in  consequence  of  doubts  entertained 
by  one  of  your  Lordships, ||  the  late  Chief  Justice  of  the  Common  Pleas,  who  assisted 
in  hearing  the  case,  in  which  doubts  I  did  not  concur.  If  my  noble  and  learned  friend 
had  still  entertained  those  doubts,  the  best  course  would  have  been,  that  the  case 
should  be  heard  again  by  one  counsel  on  a  side,  as  it  appeared  to  me  highly  desirable 
that  the  consideration  of  this  case  should  not  be  further  postponed.  Great  inconveni- 
ence has  arisen,  I  may  say  great  public  inconvenience,  in  Ireland,  from  the  delay  which 
has  taken  place,  and  it  is  manifestly  expedient  that  it  should  be  no  longer  continued. 
I  therefore  in-[425]-tended  to  communicate  with  my  noble  and  learned  friend  (who, 
from  the  unfortunately  continued  indisposition  under  which  he  has  laboured,  has  not 
been  able  to  attend  here,  and  is  not  likely,  as  I  understand,  to  attend  before  the  Easter 
recess),  in  order  to  ascertain  how  far  his  doubts  still  continued,  or  whether  they  have 
been  removed,  I  have  great  satisfaction  in  finchng,  by  a  letter  which  has  been  lianded 
to  me,  that  my  noble  and  learned  friend  has  reconsidered  the  case,  and  that  those 
doubts  which  he  formerly  experienced,  and  which  were  the  only  ground  for  postponing 
the  judgment,  have  been  by  further  consideration  removed,  he  now  holds  the  same 
opinion  which  I  have  done  from  the  first,  and  he  authorizes  me  to  state  to  your  Lord- 
ships that  he  concurs  in  that  opinion,  wliich  is  in  favour  of  the  judgment  of  the  Master 
of  the  Rolls. 

My  noble  and  learned  friend  makes  a  number  of  observations,  which  I  shall  mention 
to  your  Lordships  to  show  how  completely  his  doubts  have  been  removed,  though 
1  do  not  wish  to  be  understood  by  stating  them,  as  entirely  concurring  in  those  obser- 
vations. He  says,  "  I  now  think  that  the  judgment  of  the  Master  of  the  Rolls  in  Ireland 
is  in  every  point  right,  and  that  the  appeal  should  be  dismissed  with  costs.  I  can 
find  no  legal  origin  of  the  right  to  the  annual  allowance  of  £1500  claimed  and  taken 
by  the  corporation  ;  I  also  think  the  corporation  were  not  warranted  in  paying  a 
fixed  sum  to  the  treasurer  instead  of  a  proper  per  centage  on  the  sums  received  by 
him,  and  that  they  had  no  colour  of  a  pretence  for  permitting  their  Lord  Mayor  to 
take  £-500  a  year,  or  any  other  sum  out  of  the  water-tax  on  the  citizens  of  Dublin. 
Strike  these  [426]  items  out  of  the  account,  and  the  debts  provided  for  by  the  different 
acts  would  have  been  paid  off  at  the  period  mentioned  by  the  Master  of  the  Rolls ; 

*  D.  P.  23d  Jan.  1825.  MS.  t  D.  P.  26th  Mar.  182.3.  MS. 

X  D.  P.  July,  1823.  MS.  §  D.  P.  1823.  MS.  i|  Lord  Wynford. 
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but  if  the  £1500  a  year  and  the  other  items  had  a  legal  origin,  the  acts  contain  no 
provision  for  their  payment,  either  out  of  the  pipe-water  or  metal-main  rates  ;  on 
tlie  contrary,  a  different  appropriation  of  the  money  raised  by  them  is  expressly 
directed.  The  first  account  that  we  have  of  any  right  of  the  city  of  Dublin  to  the 
water,  for  the  supply  of  the  inhabitants,  is  in  the  6th  of  G.  1.,  which  we  all  know  was 
a  period  of  very  great  speculation.  It  appears  that  the  corporation  had  then  only 
a  stream  of  water  running  through  the  city,  and  from  which  the  inhabitants  were 
permitted  to  supply  themselves  by  pipes  introduced  into  it  at  their  own  expense,  or 
by  any  other  means.  This  stream  is  described  as  having  anciently  belonged  to  the 
corporation,  which  is  required  by  the  statute  to  incur  certain  expenses  for  securing 
the  supply  and  preserving  the  purity  of  the  water.  I  think  that  although  this  stream 
is  stated  to  be  vested  in  the  corporation,  they  only  held  it  in  trust  for  the  benefit  of 
the  town.  Corporations  have  been  frequently  made  trustees  of  property,  for  the 
use  of  those  who  live  within  the  limits  of  their  franchise.  The  application  of  cor- 
porate funds  for  the  preservation  and  improvement  of  this  property  was  as  proper 
as  any  use  that  could  have  been  made  of  them.  If  such  applications  were  more  fre- 
quently made,  we  should  have  had  fewer  complaints  of  these  bodies.  Although  this 
is  stated  to  be  an  ancient  right  in  the  corporation,  nothing  appears  to  have  been  ever 
jiaid  by  the  inhabitants  of  Dublin  to  the  corporation  for  the  [427]  benefit  which  they 
derive  from  it.  The  first  mention  made  of  this  rent  is  in  a  bye  law  made  by  the  cor- 
poration on  the  22d  of  January,  1799,  in  which  it  is  said  that  no  sums  borrowed  on 
account  of  the  pipe-water  revenue  shall  be  appropriated  to  any  other  use,  until  they 
have  discharged  the  sums  borrowed  on  that  credit,  except  the  sum  of  f  l.'JOO  annually 
jiaid  to  the  Treasurer  for  the  use  of  the  city.  It  appears  from  this,  that  it  was  never 
paid  antecedently  to  this  period,  and  that  this  is  the  making  of  a  new  charge  for  the 
benefit  of  those  who  created  it.  Such  a  bye  law,  on  every  principle  that  is  applicable  to 
bye  laws,  is  bad  :  it  must  be  recollected  also,  that  it  was  made  after  the  15  &  16  G.  3. 
had  made  a  different  appropriation  of  these  funds.  Let  us  now  look  at  the  statutes. 
The  15  &  16  G.  3.,  which  is  the  most  favourable  to  the  corporation,  authorises 
the  raising  of  the  pipe-water  rents  for  the  construction  of  new  mains,  and  otherwise 
extending  the  water-works  ;  and  by  the  11th  section,  the  corporation  are  empowered 
to  borrow  upon  the  credit  of  the  said  rates  and  rents  such  sums  as  they  shall  find 
necessary  for  the  purposes  of  this  act.  What  right  has  the  corporation  to  prejudice 
the  creditors  by  a  jsostponement  of  their  payments,  or  by  taking  away  any  part  of  the 
sums  specifically  appropriated  to  their  payment  and  the  completing  the  water-works  1 
It  is  expressly  found,  that  had  not  the  water-work  rates  been  applied  in  satisfaction 
of  the  city  claim,  and  to  other  purposes  not  sanctioned  by  the  act,  the  debts  would 
long  since  have  been  satisfied.  The  49th  of  G.  3.  makes  this  question  perfectly  clear. 
By  the  1 1th  section  the  corporation  is  empowered  to  borrow  at  interest  [428]  upon  the 
credit  of  the  rates  andrents  granted  by  the  said  recited  acts  and  of  this  act,  money  for  the 
making  reservoirs,  and  lajnng  cast  iron  or  metal-main  and  service  pipes.  Among  the 
acts  recited  in  the  49th  of  G.  3.  is  that  of  the  15  &  16  G.  3.  By  the  13tli  section  of  the 
49  G.  3.  all  tlie  money  raised  under  all  these  acts  is  to  be  appropriated  to  the  payment 
of  the  debt  of  £67,800,  to  pay  £2000  annually  towards  the  interest  of  that  debt,  and 
of  such  sums  as  may  be  afterwards  borrowed  for  the  purpose  of  completing  the  works, 
and  for  the  sinking  fund  for  the  reduction  of  these  debts.  By  the  16th  section  it  is 
enacted,  if  there  be  any  surplus  either  of  the  money  raised  under  this  act  or  of  the 
recited  acts,  the  excess  shall  be  added  to  the  sinking  fund  above  provided  for.  If  the 
corporation  had  any  claim  for  the  £1500  rent,  or  the  £1000  for  the  Lord  Mayor,  or 
a  £1000  for  the  treasurer,  or  the  interest  of  the  money  raised  by  debenture,  they 
should  have  asserted  it  at  the  time  of  the  passing  of  this  act,  which  now  precludes 
them  from  claiming  credit  on  these  accounts  against  these  rates  in  anycourt  of  justice." 
I  have  stated  already,  that  in  every  tittle  of  these  observations  on  tlie  construction 
of  tliese  acts,  I  do  not  entirely  concur  ;  but  in  the  main  I  go  along  with  my  noble  and 
learned  friend  in  his  reasonings  upon  them.  There  remains,  therefore,  no  longer  any 
material  difference  of  opinion  between  my  noble  and  learned  friend  and  myself  upon 
tliis  subject ;  I  do  not  know  indeed  that  the  difference  went  further  than  a  doubt, 
but  which  doubt  prevented  my  noble  and  learned  friend  from  concurring  with  me 
in  the  opinion  that  the  decree  of  the  Master  of  the  Rolls  should  be  affirmed.  I  now. 
[429]  therefore,  move  your  lordships  that  the  decree  of  the  Master  of  the  Rolls  should 
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be.  affirmed.  It  was  a  decree  as  a  matter  of  form  of  the  Court  of  Chancery,  but  sub- 
stantially and  properly  it  was  a  decree  of  the  Master  of  the  KoUs.  But  as  all  appeals 
come  from  the  Master  of  the  Rolls  or  the  Vice  Chancellor  through  the  Court  of 
L'haucery,  it  becomes  an  appeal  from  the  Great  Seal  on  the  signing  of  the  decree  by 
the  Lord  Chancellor  previous  to  the  appeal.  This  decree  ought  to  be  affirmed;  and 
considering  who  the  parties  are,  I  move  your  lordships  that  it  be  affirmed  with  costs, 
the  amount  to  be  ascertained  in  the  manner  in  wliicli  the  amount  of  costs  incurred 
is  usually  a.sccrtained  under  the  order  of  this  House. 

Lord  I'lunkett. — Though  I  happened  to  be  present  at  the  time  when  this  case  was 
argued  before  your  lordships,  I  took  no  part  in  the  hearing  of  the  cause,  and  I  wish 
now  to  decline  taking  any  part  in  the  decision  of  it,  because  1  had  been  recently  before 
I  quitted  the  bar,  counsel  in  the  cause.  I  think  it  right  to  mention  that,  lest  it  should 
be  supposed  that  I  differed  in  opinion  from  my  noble  and  learned  friends  who  have 
given  their  opinions  on  the  case. 

Decree  affirmed  with  full  costs. 


[430]  ENGLAND. 

COUKT  OF  CHANCERY. 


James  Ackeks  (formerly  called  James  Coops),  an  Infant,  by  Nathaniel 
Charles  Milne,  his  Guardian, — Appellant;  Sophia  Phipps,  Widow, — 
Respondent  [1835]. 

[Mews'  Dig.  xiv.  1.524;  xv.  1441,  17G9.  S.C.  .3  CI.  &  F.  66.5;  ani  see  Phipps  w. 
Ackers,^  CI.  &  F.  702  ;  9  CI.  &  F.  583  ;  and  S.C.,  in  Ch.,  5  Sim.  44  ;  1  L.  J.  Ch.  96. 
Cp.  In  re  Tovmsend's  Estate,  1886,  34  Ch.  D.  357.] 

A.  by  his  will,  gave  to  his  wife  for  her  life,  his  messuage  which  he  held  for  a 
term  of  ninety-nine  years  and  his  goods,  and  if  she  died  before  his  estate 
and  interest  should  determine,  he  directed  that  the  messuage  etc.,  should 
vest  in  his  executors,  and  be  applicable  to  the  purposes  after  declared  in 
his  will,  concerning  his  personal  estate  :  he  devLsed  all  his  lands  etc.,  and 
leasehold  messuages  etc.,  and  all  other  his  real  and  personal  estate,  upon 
trust  as  to  the  real  estate,  to  repair  and  let  the  same,  etc.  and  upon  fartlier 
trust  notwitlistanding  any  limitation  of  uses  or  trusts  thereinbefore  men- 
tioned, at  their  discretion  to  sell  and  convey  the  same,  except  the  messuage 
etc.  given  to  his  wife  etc.,  either  in  parcels  for  building  upon,  or  otherwise 
improving  the  same,  and  upon  rents  for  the  benefit  of  his  real  estate,  such 
rents  to  be  held  upon  the  same  uses  etc.  And  as  to  the  money  to  arise 
upon  such  sales  upon  trust,  to  add  the  same  to  his  personal  estate,  to  con- 
stitute a  part  thereof.  The  will  then  as  to  lands  etc.  at  W.,  gave  them 
in  trust  for  G.  H.,  and  also  £7000  to  be  conveyed  and  paid  respectively 
to  G.  H.  at  twenty-one,  but  if  he  should  die  under  that  age,  he  directed 
that  the  lands  etc,  at  W.,  and  the  £7000  should  sink  into  the  residue  of  his 
real  and  personal  estate,  and  go  according  to  the  disposition  thereinafter 
expressed.  The  will  then  proceeded  as  follows:  "And  as  to  the  rest  residue 
"  and  remainder  of  my  personal  estate,  not  by  this  my  will  specifically  dis- 
"  posed  of,  upon  trust  that  my  trustees  and  the  survivor,  his  executors  or 
"  administrators,  do  after  payment  thereout  of  my  just  debts,  etc.,  and  all 
"  sums  necessary  for  the  management  and  repairs  of  my  real  and  personal 
"estate,  invest  the  overplus  in  [431]  the  public  funds  etc.,  the  resulting 
"  income  or  produce  thereof,  to  be  accumulated  by  way  of  compound 
"  interest,  until  J.  C.  shall  arrive  at  the  age  of  twenty-four  years,  and  then 
"  upon  trust  to  convey,  assign,  etc.  to  J.  C.  (upon  his  giving  security  etc. 
"  for  the  regular  payment  of  the  annuities  thereinbefore  bequeathed),  all 
"  the  legal  estate  and  interest  in  all  my  freehold,  copyhold,  and  leasehold, 
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"  messuages,  lands,  etc.,  and  all  other  my  real  and  personal  estate  and 
"  effects,  not  thereinbefore  devised  and  bequeathed  etc."  The  testator 
also  directed  that  his  trustees  out  of  the  income  of  his  personal  estate, 
should  place  J.  C.  at  school,  and  give  him  an  academical  education  at  one 
of  the  universities  of  Oxford  or  Cambridge,  and  for  that  purpose,  appro- 
priate out  of  the  income  of  the  testator's  personal  estate,  a  sum  not  exceed- 
ing £800  per  annum,  until  he  sliould  attain  twenty-one  years  of  age,  and 
afterwards  £1500  per  annum  until  he  should  attain  the  age  of  twenty- 
four.  With  limitation  over  in  case  J.  C.  should  die  without  issue,  before 
he  attained  the  age  of  twenty-four. 
Held  that  the  benefit  intended  to  be  given  to  J.  C.  was  the  produce  of  a  mixed 
fund  of  the  real  and  personal  estate  of  the  testator,  and  that  the  rents  of 
the  real  estate  until  J.  C.  attained  twenty-four,  did  not  result  to  the  heir 
at  law  of  the  testator,  as  undisposed  of,  but  passed  to  J.  C.  as  part  of  the 
fund  given  in  trust. 

James  Ackers,  by  his  will,  gave  and  bequeathed  unto  his  wife,  Ann  Ackers,  for 
and  during  the  term  of  her  natural  life,  the  use  and  enjoyment  of  his  capital  messuage, 
with  the  appurtenances,  situate  at  Lark  Hill,  which  he  held  for  a  term  of  ninety- 
nine  years,  free  from  the  payment  of  rent  etc.,  and  also  the  use  and  enjoyment  of  all 
his  household  and  other  goods  etc.     And  in  case  of  the  death  of  his  wife,  before  his 
estate  and  interest  in  the  .said  premises  should  determine,  then  he  directed  that  the 
said  capital  messuage  etc.,  and  the  household  goods  asid  chattels,  should  revert  to, 
and  become  vested  in  his  executors,  and  be  ajjplicable  to  [432]  the  purposes  of  his 
will  thereinafter  set  forth  concerning  his  personal  estate:  and  then  after  bequests 
of  money  legacies,  he  gave  and  devised  all  and  every  his  freehold  and  copyhold  mess- 
uages, lands,  tenements,  rents  and  hereditaments,  and  moieties,  parts  and  shares  of 
messuages,  lands,  tenements,  rents  and  hereditaments,  whatsoever  and  wheresoever 
situate,  standing,  lying,  arising  and  being  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  also  all  and  every  liis  leasehold  messuages,  lands,  tenements,  rents 
and  hereditaments  respectively,  and  all  other  his  real  and  personal  estate  and  efl'ects, 
whatsoever  and  wheresoever,  not  thereinbefore  disposed  of,  unto  Edward  Hobson  and 
Benjamin  Williams,  and  their  heirs  and  assigns,  to  the  use,  etc.,  upon  the  several  trusts, 
etc.,  thereinafter  mentioned  and  declared  concerning  the  same,  that  is  to  say,  upon 
trust  as  to  his  said  lands,  hereditaments,  and  real  estate,  that  they  etc.  should  keej) 
and  continue  the  same  in  good  repair  and  condition,  and  let,  set,  and  manage  the  same, 
to  and  for  the  utmost  benefit  and  advantage  :  and  upon  further  trust,  that  notwith- 
standing any  limitation  of  any  of  the  uses  or  trusts  thereinbefore  mentioned,  it  should 
be  lawful  for  them  etc.,  at  any  time  after  his  decease,  to  make  sale  of  all  or  any  part 
of  his  said  lands  etc.  (except  the  messuage,  garden,  land  and  premises,  devised  to  his 
wife  for  her  residence  and  occupation  during  her  interest  therein,  and  also  the  land, 
hereditaments  and  premises  thereinafter  given  and  devised  to  his  godson  George 
Holland  Ackers  and  his  heirs),  and  to  grant  and  convey  the  fee  simple  and  inheritance 
thereof  to  any  person  or  persons  whomsoever,  either  in  parcels  for  building  upon,  or 
otherwise  improving  [433]  the  same,  or  at,  upon,  or  under  such  yearly  chief  or  other 
rent  or  rents,  as  to  them  .should  from  time  to  time  seem  fit  and  expedient  for  the  benefit 
of  his  real  estate,  at  their  discretion ;  and  that  the  rents  to  be  reserved  upon  such 
sales,  should  be  vested  in  the  trustees  and  their  heirs,  to  the  same  uses,  and  trusts, 
etc.  ;  and  subject  to  the  same  charges ;  a  similar  power  was  then  given  to  the  trustees 
to  exchange  and  partition  the  lands  devised,  part  of  whicli  were  held  in  joint-tenancy 
with  similar  declarations,  provisions,  and  trusts  as  to  lands  divided  or  received  in 
exchange,  and  monies  paid  for  owelty  of  partition  thereinbefore  or  thereinafter  by 
him  limited  and  declared  concerning  his  real  estate,  and  "as  to  the  money  to  arise 
from  such  sale  or  sales,  upon  trust,  to  add  the  same  to  his  personal  estate,  to  constitute 
a  part  thereof : "     And  as  to  his  personal  estate,  money  in  the  public  funds,  and  money 
out  at  interest,  and  securities  for  money,  rents,  arrears  of  rent,  goods,  chattels,  and 
effects  of  what  nature  or  kind  soever  not  thereinbefore  specifically  bequeathed,  he  gave 
and  bequeathed  the  same  to  the  same  trustees,  their  executors,  etc,  upon  trust,  to  pay 
thereout  to  his  wife,  during  the  terra  of  her  life,  an  annuity  of  £3000  with  a  further 
annuity  of  £200  in  case  she  should  be  desirous  to  quit  and  give  up  to  the  trustees  the 
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dwelling  house  and  ajipurtenances  before  bequeathed  to  her  for  life.  Tlie  will  then 
proceeded  as  follows:  "  And  as  to,  for,  and  eoneeriiing  all  my  messuages,  lands,  and 
"premises  situate,  lying  and  being  in  Wheelock  in  the  county  of  Chester,  j)urcliased 
"  by  me  from  Mr.  Hillidge  and  Mr.  Lockitt,  they  my  said  trustees  and  the  survivor 
"of  them,  and  tiie  [434]  heirs  of  such  survivor,  shall  stand  seised  and  bo  ])o.sses.sed 
"'  thereof,  in  trust  and  to  the  intent  and  purpo.se  to  assign,  convey  and  assure  the  same 
"  unto  my  god-son  George  Holland  Ackers,  eldest  son  of  my  nephew  George  Ackers, 
■'  when  and  so  soon  as  he  my  said  god-son  shall  attain  his  age  of  twenty-one  years : 
"  And  also  do  and  shall  pay  unto  my  said  god-son  (ieorge  Holland  Ackers  the  .sum  of 
"  £7000  of  like  lawful  money  at  and  upon  his  attaining  his  said  age  of  twenty-one 
"years: — But  in  case  my  said  god-.son  George  Holland  Ackers  shall  depart  this  life 
"  before  he  attains  the  said  age  of  twenty-one  years  without  leaving  issue  of  his  body 
"  lawfully  to  be  begotten,  then  and  in  such  case  the  said  messuage.s,  land  and  premises. 
"  in  Wheelock  aforesaid,  hereinbefore  given  and  devised  to  him,  together  with  the  said 
"  sum  of  £7000,  shall  sink  into  and  become  part  of  the  residue  of  my  real  and  personal 
"  estate,  and  go  according  to  the  disposition  thereof  hereinafter  expressed  and  con- 
"  tained  :  And  as  to  the  rest,  residue,  and  remainder  of  my  personal  estate  not  by  this 
"  my  will  specifically  disposed  of,  upon  trust  that  they  my  said  trustees  and  the  sur- 
"  vivor  of  them,  his  executors  or  administrators,  do  and  shall,  after  payment  thereoiU 
"  of  all  my  just  debts,  funeral  and  testamentary  charges,  and  all  annuities  and  yearly 
"  sums  of  money  and  legacies  given  by  this  my  will,  together  with  all  such  sum  and 
"  sums  of  money  as  may  be  necessary  for  the  management  and  repairs  of  my  real  and 
"  personal  estate,  to  invest  the  overplus  in  the  Parliamentary  Stocks  or  Public  Funds 
"  of  Great  Britain,  or  at  interest  upon  Government  Securities  in  England,  to  lie 
"  altered  and  varied  as  they  my  said  trustees  or  trustee  shall  think  proper,  and  the 
"  resulting  in-[435]-come  and  produce  thereof  may  be  accumulated  by  way  of  com- 
"  pound  interest  until  James  Coops,  son  of  Ann  Coops  (some  time  ago  re.siding  in 
"  Salfoi-d),  and  which  said  Jaines  Coops  was  born  on  or  about  the  4th  day  of  August 
"  in  the  year  1811,  shall  arrive  at  and  attain  the  age  of  twenty-four  years,  then  upon 
"  trust  that  they  ray  said  trustees  and  the  survivor  of  them,  and  the  heirs,  executors, 
"  and  administrators  of  such  survivor,  shall  convey,  assign,  transfer,  pay  and  make 
"  over,  by  proper  and  effectual  conveyances,  transfers,  payments,  and  assurances  in 
"  the  law,  unto  the  said  James  Coops  (upon  his  giving  such  security  and  executing 
'"  such  deeds  and  assurances  to  the  satisfaction  of  the  said  trustees  or  trustee  for  the  time 
"  being,  or  as  their  or  his  counsel  shall  devise,  for  the  regular  payment  of  the  several 
"annuities  hereinbefore  be(iueathed)  all  the  legal  estate  and  interest  of  and  in  all  my 
"  said  freehold,  copyhold,  and  leasehold  messuages,  lands,  tenements,  rents,  and  here- 
"  ditaments,  moieties,  parts  and  shares  of  messuages,  lands,  tenements,  rents,  and 
"  hereditaments,  situate  in  Great  Britain  and  Ireland,  and  all  other  my  real  and  per- 
"  sonal  estate  and  effects,  subject  to  the  life  estate  of  my  wife  in  etc.  ;  and  1  direct  that 
"  ray  trustees,  etc.  shall  place  James  Coops  at  school,  and  afford  him  an  academical 
"  education  at  one  of  the  universities  of  Oxford  or  Cambridge,  and  for  that  purpose 
"  appropriate  and  pay  out  of  the  income  of  my  personal  estate  such  yearly  sum  as 
"  they  etc.  shall  think  necessary,  not  exceeding  £800  per  annum,  for  his  maintenance 
"  and  education,  until  he  shall  attain  the  age  of  twenty-one  years  ;  and  after  that  age, 
"  etc.  do  increase  the  allowance  or  payment  of  £800  to  an  amount  not  exceeding  the 
"  sum  of  £1500  per  [436]  annum,  until  the  said  James  Coops  .shall  attain  the  age  of 
"  twenty-four  years  ;  and  1  hereby  direct,  that  the  said  James  Coops  shall  take,  use, 
"  and  bear  the  surname  of  Ackers  only,  in  addition  to  his  Christian  name;  but  in 
"  case  the  said  Jamas  Coops  shall  depart  this  life  before  he  attains  the  said  age  of 
"twenty-four  years,  without  leaving  issue  lawfully  begotten,  then  upon  trust  that 
"  they  my  said  trustees,  and  the  survivor  of  them,  and  the  heirs,  executors,  and  ad- 
"  ministrators  of  such  survivor,  do  and  shall,  in  like  manner,  assign,  transfer,  pay, 
"  and  make  over,  by  proper  conveyances,  payments,  and  insurances  (subject  never- 
"  theless  to  the  payment  of  the  said  annuities  and  yearly  sums  of  money  hereinbefore 
"  bequeathed,  and  also  to  the  life  estate  of  my  said  wife  in  my  house  and  premises  at 
"Lark  Hill),  unto  such  son  of  the  body  of  my  said  nephew  George  Ackers  lawfully 
"  to  be  begotten,  and  hereinafter  to  be  born  (exclusive  of  my  said  god-son  George 
"  Holland  Ackers  and  his  heirs),  when  he  shall  attain  the  age  of  twenty-four  j'ears, 
"  all  that  and  those  my  real  and  personal  estate,  of  what  nature  or  kind  soever ;  and 

1355 


iX  BLIGH  N.S.  ACKERS  V.  PHIPPR  [1835] 

"ill  default  of  such  son,  hi  trust  fur  tlie  third,  fourth,  fifth,  sixth,  niid  all  and  every 
"  other  son  and  sons  of  the  body  of  my  said  nepliew  George  Ackers  lawfully  issuing, 
"  and  hereinafter  to  be  born  successively  and  in  remainder,  one  after  another,  as  they 
"  and  every  of  them  shall  be  in  priority  of  birth  and  seniority  of  age,  the  eldest  of  such 
"  son  and  his  heirs  being  always  preferred,  and  to  take  before  the  younger  of  them 
"  and  their  heirs,  such  son  and  his  heirs  lawfully  begotten  nevertheless  only  to  take 
"  when  he  shall  have  attained  the  age  of  twenty-four  years  :  and  my  wiU  and  mind 
"  is,  and  [437]  I  do  hereby  direct,  that  any  such  son  who  shall  so  become  entitled, 
"  upon  his  attaining  his  said  age  of  twenty-four  years,  shall  immediately  take,  use, 
"  and  bear  the  name  of  James  Ackers  only  ;  and  in  default  of  such,  issue  in  trust  for 
"  all  and  every  the  daughter  or  daughters  and  their  heirs  of  my  said  nephew  George 
"  Ackers,  equally  to  be  divided  amongst  them,  if  more  than  one,  as  tenants  in  common, 
"  and  not  as  joint  tenants,  such  daughter  or  daughters  nevertheless  only  to 
"  take  when  she  or  they  shall  have  attained  the  age  of  twenty-one  years ;  and 
■"  in  case  my  said  nephew  George  Ackers  shall  depart  this  life  without  leaving  any 
"  such  son  or  sons,  daughter  or  daughters,  hereinafter  to  be  born,  or  that  he,  she,  or 
"  they  shall  have  respectively  departed  this  life,  if  a  son  under  twenty-four  ye«rs  of 
"  age,  and  if  a  daughter  under  twenty-one  years  of  age,  then  upon  trust  for  my  said 
"  god-son  George  Holland  Ackers,  when  and  so  soon  as  he  shall  have  attained  his  age 
"  of  twenty-four  years.  And  I  do  hereby  direct  that  iny  said  trustees  and  the  survivor 
'■  of  them,  and  the  heirs,  executors,  and  administrators  of  such  survivor,  do  and  shall 
"  pay  and  allow  unto  any  son  who  may  become  entitled  to  my  said  real  and  personal 
"  estate  under  the  dispositions  and  limitations  of  this  my  will,  and  who  shall  have 
"  attained  the  age  of  twenty-one  years,  any  sum  or  sums  of  money  not  exceeding  the 
"  sum  of  £1500  per  annum,  such  sum  or  sums  of  money  to  be  paid  and  payable  from  his 
"  attaining  the  age  of  twenty-one  years,  until  he  attains  the  age  of  twenty-four  years." 

The  will  then  provided,  in  ease  there  should  be  no  sucli  son  or  sons,  daughter  or 
daughters,  of  his  nephew,  or  that  George  Holland  Ackers  should  die  [438]  before 
attaining  the  age  of  twenty-four  years  without  issue,  that  the  trustees  should  hold 
upon  trust,  to  divide  the  whole  of  his  real  and  personal  estate  not  thereinbefore  dis- 
posed of  among  the  children  of  his  uncle  Thomas  Singleton,  and  his  aunts  Elizabeth 
Halsall  and  Ann  Bayley,  share  and  share  alike,  and  to  the  heirs,  executors,  and  admin- 
istrators of  such  children  respectively,  with  such  limitations  and  in  such  manner  as 
therein  directed  :  he  gave  to  Edward  Hobson  and  Benjamin  Williams  each  the  sum 
of  £500  as  a  remuneration,  etc.,  and  he  appointed  them  executors  :  and  he  granted  the 
tuition  and  guardianship  of  James  Coops  during  his  minority  to  Edward  Hobson 
and  Benjamin  Williams,  and  the  survivor  of  them.     The  will  was  properly  attested. 

In  1831,  the  Respondent  filed  a  bill  in  the  Court  of  Chancery,  stating  the  will  as 
hereinbefore  in  part  set  forth,  and  a  codicil  thereto,  by  which  a  provision  was  made 
for  Ann  Coops  (the  mother  of  James  Coops),  and  her  children,  except  James  Coops. 

The  bill  further  stated,  that  the  testator  James  Ackers  died  on  the  '23d  of  j\Iay 
1824:,  without  having  revoked  or  altered  his  will  and  codicil,  excepting  so  far  as  the 
will  was  revoked  or  altered  by  the  codicil,  leaving  at  his  death  the  Plaintiff  in  the  suit 
(Respondent  in  this  appeal)  his  heiress  at  law  ;  and  that  George  Holland  Ackers  in 
the  will  mentioned,  a  Defendant  to  the  bill,  was  then  an  infant,  and  was  the  first  son 
of  the  body  of  George  Ackers  in  the  will  mentioned  ;  and  that  the  Appellant  James 
Coops,  in  the  will  mentioned,  a  Defendant  to  the  bill,  was  then  an  infant  ;  and  that 
the  only  child  of  the  testator's  late  uncle  Thomas  Singleton,  living  at  the  time  of  the 
tes-[439]-tator's  death,  was  George  Singleton,  a  Defendant  thereto  ;  and  that  the 
only  children  of  the  testator's  aunt  Elizabeth  Halsall,  living  at  the  time  of  the  testator's 
death,  were  John  Halsall  and  Ellen  the  wife  of  Richard  ilayor.  Defendants  thereto  ; 
and  that  the  only  child  of  the  testator's  late  aunt  Ann  Bayley  living  at  the  time  of 
his  death  was  Ann  Cottam,  widow  ;  and  that  Ann  Cottam  died  on  the  3d  of  August 
1824  intestate,  leaving  four  children,  Jane,  late  the  wife  of  WiUiam  Nixon,  Robert 
Cottam,  her  eldest  son  and  heir-at-law,  a  Defendant  thereto,  Thomas  Cottam,  and 
Ann  Dawson  wife  of  John  Dawson  ;  and  that  Robert  Cottam  had  obtained  letters 
of  administration  of  all  the  personal  estate  and  effects  of  his  mother  out  of  the  proper 
Ecclesiastical  Court :  and  that  Ann  Ackers  the  wife  of  the  testator  died  in  the  life- 
time of  the  testator  ;  and  Thomas  Oilier  the  elder  before  mentioned  died  in  the  life- 
time of  the  testator;   and  that  by  a  certain  indenture  dated  the  14th  of  August 
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1824,  made  between  Edward  Hobson  in  the  will  incntioiicd  of  tlie  one  part,  and 
Benjamin  Williams  a  Defendant  thereto  of  the  othci-  part,  it  was  witnessed  that  tlie 
said  Edward  Hobson  did  absolutely  decline  and  refuse  to  acee|)t  or  take  any  estate, 
right,  title,  legacy,  interest,  trust,  authority,  or  jmwer  whatsoever  under  and  by 
virtue  of  the  said  will  and  codicil  or  either  of  them,  as  a  trustee,  executor,  guardian, 
or  otherwise  of  or  concerning  the  freehold,  copyhold,  leasehold,  leal  and  personal 
estate  of  the  said  testator,  and  did  absolutely  decline  and  refuse  to  act  in  the  execution 
of  the  trusts  intended  to  lie  thereby  in  him  reposed,  and  did  wholly  decline  and  refuse 
to  act  as  executor  of  [440]  the  said  will  and  codicil  or  either  of  them,  or  as  a  guardian 
under  the  former  ;  and  the  said  Edward  Hobson  did,  with  the  privity  and  l)y  the 
acceptance  of  the  said  Benjamin  Williams,  absolutely  and  irrevocably  renounce  and 
disclaim  to  the  said  Benjamin  Williams,  his  heirs,  executors,  administrators  and 
assigns,  all  and  every  the  freehold,  copyhold,  leasehold,  and  real  and  personal  estate 
late  of  the  said  testator  James  Ackers,  deceased,  and  given  and  devised  or  bequeathed 
by  and  comprehended  in  his  said  will  and  codicil,  or  either  of  theni,  or  intended  to 
pass  thereby  respectively  unto  the  said  Edward  Hobson  and  Benjamin  Williams, 
or  either  of  them,  as  such  tmstees  and  executors  as  aforesaid,  or  otherwise  howso- 
ever. 

The  bill  further  stated,  that  on  the  8th  of  October  1824,  Benjamin  Williams  proved 
the  will  and  codicil  in  the  Prerogative  Court  of  the  Archbishop  of  York,  and  took 
upon  himself  the  burthen  of  the  execution  thereof,  and  became  the  legal  personal  repre- 
sentative of  the  said  testator  :  and  that  all  the  debts  and  funeral  expenses  of  the 
testator  had  been  paid  by  Benjamin  Williams  out  of  the  personal  estate  of  the  testator, 
the  personal  estate  being  much  more  than  sufficient  for  the  payment  thereof,  and 
of  the  pecuniary  legacies  in  the  will  mentioned  :  and  tliat  the  testator  James  Ackers 
was,  at  the  time  of  making  his  will,  and  thenceforward  to  the  time  of  his  death,  seised 
and  possessed  of  and  well  entitled  to  various  lands,  tenements,  and  hereditaments  in 
fee  simple  and  also  various  terms  of  years  in  certain  lands  in  and  about  the  township 
of  Manchester  and  Salford,  and  in  the  adjoining  township  of  Chorlton  Row,  jointly 
with  Holland  Ackers,  deceased,  and  other  [441]  perisons  entitled  under  the  will  of 
Holland  Ackers,  in  undivided  moieties,  as  tenants  in  common,  and  wliich  had  been 
bought  by  the  testator  James  Ackers  and  Holland  Ackers,  for  the  purpose  of  selling 
again  in  parcels  for  building  thereupon  :  and  that  Benjamin  Williams,  upon  the 
death  of  the  testator  James  Ackers,  accepted  and  took  upon  himself  the  execution 
of  the  several  trusts  reposed  in  him  under  and  by  virtue  of  the  said  will  :  and  that 
Benjamin  Williams,  immediately  upon  the  death  of  the  testator  James  Ackers,  and 
in  the  pursuance  of  the  trusts  reposed  in  him  by  the  will,  entered  into  and  had  ever 
since  been,  and  was  then,  in  the  possession  and  receipt  of  the  rents,  Issues,  and  profits 
of  the  messuages,  lands,  and  premises  situate  in  Wheelock,  in  the  county  of  Chester, 
and  which  were  devised  to  Edward  Hobson  and  Benjamin  Williams  in  the  will  men- 
tioned :  and  that  Benjamin  Williams,  immediately  upon  the  death  of  the  testator 
James  Ackers,  and  in  pursuance  of  the  trusts  reposed  in  him  by  the  will,  entered 
into  and  had  ever  since  been,  and  was  then,  in  the  possession  and  receipt  of  the  rents, 
issues,  and  profits  of  all  other  the  freehold  lands,  tenements,  and  hereditaments,  situate 
and  being  in  the  kingdom  of  Great  Britain  and  Ireland,  and  which  were  devised  to 
Edward  Hobson  and  Benjamin  Williams  upon  trust  to  convey  the  same  to  James 
Coops  when  he  should  attain  the  age  of  twenty-four  years,  and  upon  the  other  trusts 
in  the  will  mentioned  :  and  that  the  rents  received  by  Benjamin  Williams  in  respect 
of  the  premises  at  Wheelock  amounted  to  several  thousand  pounds,  and  the  rents 
received  by  him  on  account  of  the  other  estates  thereinbefore  mentioned  amounted 
to  several  thousand  pounds  :  [442]  and  the  Plaintiff'  (tlie  Respondent)  by  her  bill 
insisted  that  she  was  entitled  to  the  rents,  issues,  and  profits  of  the  premises  at  Wheelock 
from  the  time  of  the  testator's  death  until  the  time  at  which  (ieorge  Holland 
Ackers  should  have  attained  his  age  of  twenty-one  years,  and  that  she  was  likewise 
entitled  to  the  rents  and  profits  of  the  whole  of  the  freehold  estates  of  the  testator, 
devised  as  before  mentioned  to  the  said  James  Coops,  from  the  time  of  the  death  of 
the  testator  James  Ackers  until  the  time  at  which  James  Coops  (the  Appellant)  should 
attain  his  age  of  twenty-four  years:  and  the  Plaintif}"  had  applied  to  Benjamin  Williams 
and  requested  him  to  account,  etc.,  and  prayed  that  it  might  be  declared  by  the  decree 
of  the  Court  that  the  Plaintiff  (the  Respondent)  was  entitled  to  the  rents  and  profits 
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of  the  messuages,  lands,  and  premises  situate  at  Wheelock,  from  the  death  of  the 
testator  James  Ackers  until  the  Defendant  George  Holland  Ackers  should  attain 
his  age  of  twenty-one  years  ;  and  that  it  might  be  likewise  declared  by  the  decree 
of  the  Court  that  the  Plaintiff  was  entitled  to  the  rents  and  profits  of  the  heredita- 
ments in  the  said  will  mentioned,  to  be  devised  to  James  Coops  the  Appellant,  until 
such  time  as  the  Appellant  should  attain  the  age  of  twenty-four  years,  and  an  account, 
etc. 

The  Appellant  and  (ieorge  Holland  Ackers  severally  appeared,  and  severally 
filed  general  demurrers  to  the  bill  for  want  of  equity,  on  the  ground  that  the  bill  did 
not  state  any  title  to  relief  against  them. 

The  demurrers  were  argued  before  the  Vice-Chancellor  in  December  1831,  who 
allowed  the  [443]  demurrer  of  George  Holland  Ackers,  but  overruled  the  demurrer 
of  the  Appellant. 

The  order  overruling  the  Appellant's  demurrer,  dated  the  19th  of  December 
1831,  was  signed  by  the  Lord  High  Chancellor,  and  enrolled. 

The  appeal  was  against  this  order. 

For  the  Appellant,  Sir  Charles  Wetherell  and  Mr.  Knight. 

It  is  to  be  observed  that  rents  of  leasehold,  and  even  rents  generally,  are  given  in 
the  same  sentence  with  the  bequests  of  personal  estate.  It  is  a  mixed  fund,  and  the 
trustees  had  the  power  at  any  time  to  convert  the  whole  into  personalty.  The  powers 
given  to  the  trustees,  and  the  charges  upon  the  produce  of  the  mixed  fund,  almost 
annihilate  the  freehold  quality  of  the  property  as  descendible  to  the  heir, — even  as 
to  the  Wheelock  estate,  which  is  excepted  out  of  the  general  fund,  and  specifically 
devised.  In  the  event  of  the  devisee  dying  under  twenty-one,  that  estate  is  to  go 
to  the  trustees,  and  become  part  of  the  general  consolidated  fund  of  real  and  personal 
estate.  The  residue  of  the  personal  estate,  which  the  trustees  had  the  power  to  make 
as  large  as  they  pleased,  is  to  be  accumulated  ;  and  the  accumulated  fund,  together 
with  all  such  real  estate  as  might  remain  unconverted  by  the  trustees,  is  to  be  trans- 
ferred to  the  Appellant  at  the  age  of  twenty-four.  In  the  face  of  these  dispositions 
and  the  uncontrolled  power  of  conversion  given  to  the  trustees,  is  it  possible  to  argue 
that  there  was  to  be  a  resulting  trust  of  the  rents  of  the  whole  real  estate  until  the 
Appellant  should  attain  the  age  of  twenty-four,  the  rents  of  which  real  estate  so  con- 
vertible were  also  charged  [444]  with  the  annuity  of  £3000  to  the  widow,  and  more- 
over were  made  applicable  to  the  repairs  of  the  chattel  houses  bequeathed  by  the 
testator,  which  might  have  exhausted  the  fund  supposed  to  constitute  this  resulting 
trust  1  The  direction  to  the  trustees  to  make  compound  interest  of  the  proceeds  of 
the  whole  mixed  fund  equally  furnishes  a  direct  and  necessary  inference,  that  the 
rents  of  the  real  estate  part  of  the  fund  was  not  to  result  to  the  heir.  The  annuity 
of  £3000  is  to  come  out  of  various  kinds  of  estate  of  a  personal  nature  ;  but  the  word 
"  rents  "  is  comprised  in  the  catalogue.  The  allowance  to  the  Appellant  for  his  uni- 
versity education  (£800  a  year)  is  to  be  paid  out  of  the  personal  estate  ;  but  as  the 
trust  fund  is  constituted  under  the  discretion  of  the  trustees,  no  aliquot  part  of  the 
charge  can  be  taken  out  of  any  aliquot  part  of  the  fund,  which  is,  according  to  the 
nature  of  the  trust,  mixed  and  general,  especially  by  the  express  direction  to  make 
compound  interest  of  whole  profit  of  the  aggregate  fund.  The  property  is  to  be  raised 
as  the  trustees  think  proper,  and  the  resulting  produce  thereof  to  be  accumulated 
by  way  of  compound  interest.  It  is  clear,  if  possible  beyond  demonstration,  that 
the  rents  of  the  real  estate  were  intended  to  form  part  of  the  consolidated  fund  :  the 
heir  cannot  claim  them  as  property  not  disposed  of.  He  could  not  prevent  the 
exercise  of  the  discretion  by  the  trustees,  and  the  produce  of  the  real  part  of  the  fund 
could  not  accumulate  with  the  personal  as  a  mixed  fund  in  the  hands  of  the  trustees 
if  their  power  was  so  fettered.  The  word  "  real  "  must  be  implied  in  the  clause  for 
accumulation.  The  demise  of  the  land  to  the  trustees  with  such  a  [445]  discretion 
and  such  power,  is  in  substance  a  devise  of  the  intermediate  rents  and  profits.  In 
another  way  also  the  trustees  had  power  of  diminishing  the  supposed  interest  of  the 
heir  to  any  extent  short  of  annihilation,  for  they  might  let  the  lands  upon  building 
leases,  taking  nominal  rents  and  reserving  the  reversion.  To  displace  the  right  of  the 
heir,  express  declaration  or  necessary  implication  must  appear.  If  expression  is 
requisite  to  exclude  the  claim  of  the  heir,  it  is  to  be  found  in  the  direction  to  apply 
these  rents  as  part  of  the  general  fund  to  repairs  of  the  personal  estate.     The  trustees, 
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by  the  express  direction  of  the  will,  must  auiiually  take  tlie  rents  into  their  hands 
and  apply  them  according  to  the  trust ;  this  is  irreconcilable  with  the  supposition 
of  a  resulting  trust  for  the  heir.  If  it  were  not,  therefore,  direct  expression,  it  is 
clearly  necessary  implication.  So  when  the  testator  provides  that  ''  lands  "  taken 
in  exchange  shall  be  held  upon  the  same  trusts  as  the  real  estates  devised,  and  the 
money  to  arise  upon  the  sales  of  such  estates  upon  trust  to  add  the  same  to  any  personal 
estate  to  constitute  a  part  thereof,  if  they  are  not  words  expressly  disinheriting  the 
heir,  they  do  so  by  necessary  implication. 

The  personal  estate  here  as  in  other  parts  of  the  will  seems,  in  the  contemplation 
of  the  testator,  to  be  the  principal  object  in  this  mixed  fund,  which  is  one  entire  and 
indivisible.  So  the  clause  directing  accumulation,  if  it  is  questionable  whether  it  may 
be  considered  as  an  express  disherison,  undoubtedly  furnishes  the  most  inevitable 
implication  that  such  must  be  the  consequence. 

It  is  seldom  that  authorities  can  be  found  appli-[446]-cable  to  the  expressions 
and  provisions  of  any  particular  will ;  but  there  are  precedents  bearing  strongly 
upon  this  case,  particularly  in  respect  of  the  rule  arising  from  a  mixed  fund  being 
vested  in  trustees,  with  charges  upon  it,  and  directions  for  management.  In  the 
case  of  Gibson  v.  Lord  Montford,*  there  was  a  devise  of  real  and  personal  estate  to 
trustees,  their  heirs  and  executors,  for  payment  of  annuities,  etc.,  and  as  to  the  residue 
in  trust  for  the  children  of  A.  when  etc.  they  attain  the  age  of  twenty-one  ;  but  if 
she  should  die  without  issue,  then  to  B.  etc.  It  was  held  that  the  intermediate  profits 
passed  by  this  residuary  devise.  In  that  case  no  such  powers  of  sale  or  exchange, 
no  directions  to  apply  the  produce  of  tlie  mixed  fund  to  repairs  of  leaseholds,  etc. 
were  given  to  the  trustees,  as  in  this  case.  But  the  gift  of  the  residue  of  the  real  and 
personal  estate  was  held  to  carry  the  intermediate  profits  of  the  whole  fund,  from 
the  death  of  the  testator  to  the  time  when  the  estate  of  the  devisee  vested  in  possession  ; 
and  the  decision  turned  materially  upon  the  fact,  that  it  was  a  gift  of  a  mixed  fund  ; 
establishing,  in  this  respect,  a  rule  which  may  be  considered  as  general.  Lord  Hard- 
wicke,  in  his  judicial  reasoning  upon  that  case,  relies  much  upon  the  circumstances 
of  the  gift  being  of  a  common  fund,  and  that  directions  to  accumulate  are  given  as 
to  a  particular  legacy,  and  in  other  parts  of  the  will,  from  which  he  infers  the  same 
intent  as  to  the  residue.  Here  is  no  need  of  such  inference,  since  the  will  contains  the 
most  e.xpress  and  elaborate  directions  for  accumulation  as  to  the  whole  mixed  fund. 
Lord  Hardwicke,  in  the  case  cited,  seems  to  think  that  the  devise  of  [447]  the  residue 
of  such  a  fund  comprises  in  its  terms  a  devise  of  the  intermediate  rents.  "  It  is  hard 
"  to  say  that  the  lord  should  be  enabled  to  claim  any  thing  out  of  it " — these  are  his 
words  ;  and  he  adds,  "  He  must  claim  it  as  undisposed  of."  He  refers  to  the  case  of 
Stephens  v.  Stephens,!  a  case  sent  by  the  Court  of  Chancery  for  the  opinion  of  the 
Judges,  upon  a  question  of  executory  devise,  who  by  their  certificate,  after  having 
stated  their  opinion  that  the  devise  over  to  an  unborn  person  at  twenty-one  was  not 
too  remote,  conclude  by  saying,  "  As  to  the  profits  of  the  estate  received  since  the 
"  death  of  William  the  grandson,  or  to  be  received  until  it  shall  vest  in  any  person  by 
"  force  of  the  said  executory  devise,  or  shall  go  over  to  the  remainder  man,  we  conceive 
"  they  belong  to  Sir  T.  Stephens,  by  virtue  of  the  residuary  devise  in  the  will,  as  an 
"  interest  in  the  testator's  real  estate  not  before  bequeathed  or  disposed  of  by  his  will." 
In  that  case,  at  the  date  of  the  devise  and  the  testator's  death,  there  was  no  person 
in  being  who  could  actually  take  the  rents,  and  the  heir  might  with  some  plausibility 
have  claimed  them  in  the  mean  time,  if  the  residuary  clause  had  not  been  held  to 
exclude  his  claim.  In  that  case  there  was  no  trust  for  accumulation,  and  no  limitation 
beyond  that  of  the  contingent  executory  devise.  Here  accumulation  is  directed, 
and  other  provisions  made  as  to  the  rents.  The  Appellant  was  living  at  tlie  date  of 
the  will,  and  there  are  many  devisees  over  beyond  him.  In  Glanville  v.  Glanville.J 
the  residue  of  a  real  and  personal  estate  was  given  to  the  son  of  the  testator,  to  be  a 
vested  estate  at  twenty-one,  and  in  case  of  his  death  under  that  age,  to  a  daughter  ; 
the  rents  [448]  of  the  residue  of  real  estate  and  the  interest  of  the  residue  of  personal 
estate  (after  payment  of  annuities  given  by  the  will),  to  accumulate  till  the  son  attained 
twenty-one,  or  until  his  death.  The  same  rule  was  established  in  this  case.  In  the 
case  of  Genery  v.  Fitzgerald, §  Lord  Eldon  says,  "  The  general  principles  are  these  : 

*  1  Ves.  sen.  485.  t  Forrester,  228.  J  2  Meriv.  38.  §  Jacob.  468, 
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'■  when  personal  estate  is  given  to  A.  at  twenty-one,  that  will  carry  tlie  intermediate 
"  interest.  If  the  testator  gives  his  estate,  Blackaere,  at  a  futnre  period,  that  will 
"  not  carry  the  intermediate  rents  and  profits.  But  where  he  mixes  up  real  and 
■'  personal  estate  IN  THE  SAAIE  CLAUSE,  the  question  must  be.  whether  he  does  not  shew 
"  an  intention  that  the  same  rule  shall  operate  on  both.  Here  the  property  was  partly 
"  real,  partly  personal,  and  partly  of  such  a  desci'iption  that  the  testator  does  not  seem 
"  to  have  known  whether  it  was  real  or  personal.  He  does  not  by  his  will  create 
"  any  trust,  but  makes  a  legal  devise  and  bequest  of  the  whole  together.  Then  is 
"  not  the  weight  of  authority  in  favour  of  the  proposition,  that  when  real  and  personal 
"  estate  are  given  in  this  way,  the  intermediate  profits  of  both  must  go  together  1  " 
The  main  inducement  to  the  decision  of  the  Vice-Chancellor  seems  to  have  been  founded 
on  the  direction  of  the  will,  that  the  Appellant,  when  he  came  into  possession,  should 
give  security  for  the  widow's  annuity,  which  he  construed  a  condition  precedent, 
and  held  that  it  prevented  the  vesting.  This  is  not  perfectly  intelligible  :  at  most, 
it  is  only  to  be  a  concurrent  act  or  fact.  It  is  no  condition  ;  it  is  merely  directory  : 
the  equitable  estate  vested  in  the  Appellant  from  the  death  of  the  testator  ;  and 
[449]  if  it  is  a  condition,  it  is  precedent  only  to  the  conveyance  of  the  legal  estate  by 
the  trustees,  which  the  Appellant  might  dispense  with,  and  refuse  to  give  the  security 
required.  The  trustees  might  in  that  case  retain  the  legal  estate,  but  the  equitable 
estate  would  remain  vested  in  the  Appellant. 

The  intent  of  the  testator  to  be  collected  from  the  whole  context  of  the  will  is 
obvious. 

But  the  devise  to  the  Appellant,  in  its  direct  terms,  gives  at  least  an  inlmediate 
vested  estate  with  future  possession  and  enjoyment,  subject  to  be  divested  upon  a 
given  event,  which,  according  to  all  the  authorities  from  Boraston's  case  downwards, 
carries  the  intermediate  profits. 

For  the  Respondent,  Mr.  Tinney  and  Mr.  West. 

It  is  argued  for  the  Appellant  sometimes,  that  the  will  is  elaborately  constructed; 
at  other  times,  that  it  is  loo.sely  and  carelessly  drawn,  and  that  the  testator  did  not 
know  the  difference  between  heirs  and  executors  ;  and  to  patch  up  their  construction 
of  the  will,  they  are  driven  to  the  hypothesis,  that  the  word  "real"  has  been  omitted 
in  the  clause  for  accumulation,  from  which  so  much  inference  is  drawn  to  aid  the 
construction.  If  this  conjecture  is  sound,  and  the  Appellant's  claim  is  to  stand  or 
fall  by  it,  then  the  judgment  must  be  affirmed;  for  it  is  a  case  of  patent  ambiguity : 
there  is  no  evidence  to  support  the  allegation;  and  if  there  were,  it  would  be  inad- 
missible. It  is  obscureh'  hinted,  rather  than  openly  argued,  that  this  is  a  case  of 
provision  by  a  parent  for  a  child;  and  being  so,  courts  of  equity  adopt  the  construction 
most  favourable  to  the  child.  But  a  bastard  has  no  paternity  in  the  eye  of  the  law  ; 
and  although  it  may  [450]  be  admitted  that  the  rule  extends  to  all  cases  where  the 
testator  assumes  the  character  of  a  parent,  yet  here  it  can  have  no  application,  since 
the  acknowledgment  of  such  relationship  is  most  studiously  avoided  throughout 
the  whole  context  of  this  will. 

The  case  against  the  judgment  rests  mainly  u]3on  the  argument,  that  the  testator, 
by  his  will,  has  vested  the  real  and  personal  estates  in  the  trustees  in  one  inseparable 
mass,  creating  charges  upon  the  common  fund,  and  giving  powers  to  the  trustees 
which  are  incompatible  with  the  supposition  that  he  could  intend  that  the 
intermediate  rents  in  question  should  be  separated  from  the  body  of  the  estate. 
But  this  is  a  view  of  the  case  resting  upon  false  assumptions  as  to  the  words  and 
provisions  of  the  will ;  for  the  testator  in  every  clause  of  his  will  has  most 
carefully  distinguished  the  several  species  of  property,  and  the  charges  upon  each. 
In  one  instance  leasehold  estates  are  treated  as  having  the  character  of  realty  ; 
but,  with  this  single  exception,  no  will  ever  was  penned  in  which  the  distinction 
between  real  and  personal  estate  was  more  carefully  marked.  His  funeral  and 
testamentary  expenses  and  debts,  the  annuities  given  by  his  will,  and  the  repairs  of 
his  real  estate,  are  by  several  clauses  directed  to  be  paid  out  of  his  personal  estate; 
directions  which  would  be  futile  and  senseless  if,  according  to  the  hypothesis  of  the 
Appellant's  counsel,  the  two  estates  are  inseparably  united.  So,  as  to  the  rent  of  the 
mansion  bequeathed  to  his  wife,  he  directs  it  to  be  paid  by  his  executors,  that  is,  out 
of  his  personal  estate  :  and  as  to  the  word  "  rents,"  occurring  in  the  clause,  enumer- 
ating particulars  of  the  personal  estate,  no  doubt  the  rents  of  the  leasehold  being 
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[451]  personal  estate  would  be  ajiplicable  to  the  rejiairs  of  tlie  real  estate,  ami  rents 
due  at  the  testator's  death  would  go  towards  payment  of  the  widow's  annuity. 
The  rents  devised  by  the  general  bequest  appear  by  the  evidence  to  mean  the  chief 
rents,  or  fee-farm  rents,  upon  building  leases  of  which  the  testator  was  sei.sed.  Nor 
could  they  without  this  explanation,  by  any  internal  construction,  be  held  to  mean 
the  intermediate  rents  in  question. 

The  trust  to  keep  the  estate  in  repair  by  application  of  the  proceeds  of  the  freehold 
and  leasehold  lands,  might  justify  the  application  of  the  rents  to  that  purpose,  but  not 
to  any  purpose  beyond  this;  and  these  repairs  are  afterwards  directed  to  be  made 
out  of  the  produce  of  the  personal  estate.  The  clause  giving  power  to  the  trustees  to 
make  sale  of  the  real  estate,  supposing  it  to  be  arbitrary,  has  not  been  e.vereised  ;  the 
existence  of  the  power  does  not  of  itself  convert  the  property;  and  what  is  not  con- 
verted is  not  disposed  of. 

The  testator  himself  provides  as  to  that  part  which  should  be  converted  into  chief 
rents,  or  into  lands  taken  in  exchange,  that  they  should  be  held  upon  thesametrusts. 
But,  in  truth,  it  is  not  an  arbitrary  but  only  a  partial  power  for  a  paiticular  purpose — 
expres.sly  for  the  improvement  of  the  real  estate.  An  unlimited  discretion  may  be 
given  by  a  will ;  but  unless  it  is  so  given,  the  trustees  vnll  be  confined  to  the  purposes 
expressed  in  the  will.  In  Cowley  v.  Hartstonge,*  trustees  not  having  [452]  exercised 
a  power  to  lay  out  money  in  land.  Lord  Eldon  held  that  their  discretion  was  at  an 
end,  that  the  Coui't  must  look  to  the  intent  of  the  testator ;  and  upon  that  view  it 
was  considered  as  land. 

As  to  the  clause  for  accunudation  which  furnished  the  chief  argument  for  the 
Appellant,  it  relates  in  express  terms  only  to  the  personal  estate,  and  they  can  only 
make  it  available  by  supposing  an  omission  of  the  word  "  real."_ 

The  cases  of  a  devise  of  real  and  personal  estate,  upon  which  the  Appellant's  counsel 
rely  as  ruling  this  case  are  all  clearly  distinguishable.  The  general  law  as  to  real 
estate  not  disposed  of  is  settled  by  Acroyd  r.  Smithson.t  in  favour  of  the  heir.  In 
Genery  r.  Fitzgerald  |  the  rule  is  introduced  that  if  a  mixed  residue  is  given,  the  same 
intent  must  be  presumed  as  to  both  funds,  since  they  are  given  without  distinction 
by  the  testator.  But  if  you  can  find  a  clear  distinction  in  the  will  itself,  as  to  the 
funds,  that  rule  will  not  apply,  and,  as  already  shewn  the  distinction  of  the  funds, 
by  the  distinct  charges  upoti  each  fund  in  this  will,  makes  them  beyond  controversy 
separate  and  distinct.     The  general  law  must  therefore  be  applied. 

The  words,  "  all  other  my  real  and  personal  estate,"  at  the  end  of  the  clause  are 
mere  words  of  course,  having  no  operation  against,  nor  affecting,  the  disposition 
in  the  preceding  part  of  the  clause  for  accumulation  as  to  the  residue  of  the  personal 
estate,  and  therefore  not  aiding  the  argument  to  shew  an  intent  to  tmite  and  give 
the  same  destination  to  the  real  as  to  the  personal  estate  within  the  rule  as  laid  down 
in  Genery  v.  Fitz-[453]-gerald,  especially  where  other  parts  of  the  will  shew  so  clear 
a  purpose  of  distinction  between  the  respective  estates. 

The  case  of  Stephens  v.  Stephens  §  is  by  necessary  implication  an  authority 
for  the  heir-at-law.  There  was  a  contingent  gift  to  the  devisee  under  which  it  was 
held  that  the  intermediate  rents  did  not  pass.  But  there  was  also  a  residuary  gift 
which  did  pass  the  rent.s.  In  this  case  there  is  a  contingent  but  no  present  vested 
residuary  devise.  The  contingent  gift  is  the  only  gift.  The  case  of  Gibson  v.  Lord 
.Montfordll  is  specific  and  peculiar  in  the  structure  and  expressions  of  the  will,  and 
wholly  inapplicable  to  this  case  as  an  authority.  In  the  first  place,  the  residue  of  the 
real  and  personal  estate  is  united  for  all  purposes  ;  there  is  no  distinction  by  separate 
charges  as  in  our  case.  Then  certain  annuities  being  charged  and  made  payable  out 
of  the  common  fund,  it  is  provided,  if  they  fail,  that  they  shall  fall  into  the  residue 
constituted  of  that  mixed  fund  which  is  united  by  the  remainder  ;  and  the  annuities 
being  payable  in  part  out  of  rents  of  the  realty  which  is  a  portion  of  the  mixed  fund, 
there  is,  in  effect,  an  implied  if  not  a  direct  gift  upon  contingency  of  part  of  the  rents 

*  1  Dow.  361.,  and  MSB.  penes  Aut.  See  Mortlock  v.  BuUer,  10  Ves.  309.,  Lord 
Mahon  v.  Lord  Stanhojje,  in  Chancery,  9th  March,  1 809.  See  also  Sugden  on  Power.s, 
489.,  .5th  edit. 

t  1  Bro.  ('.  C.  .-)0;^.  I  Jacob.  4(18. 

§C.  T.  T.  i.'i.'l  II  1  Ves.  Sen.  490, 
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of  the  real  estate  to  those  remainder  men.  The  intermediate  rents,  therefore,  in 
that  case  so  far  from  being  undisposed  of,  as  in  this  case,  are  expressly  to  the  extent  and 
ju-oportion  in  wliich  they  contributed  to  the  payment  of  the  annuities  given  away 
from  the  lieir,  and  part  being  given — if  this  is  not  a  plain  direction  as  to  the  whole, 
— it  is  an  implication  which  follows  as  a  more  necessary  consequence  than  under  the 
gift  of  the  mixed  fund,  [454]  in  Genery  v.  Fitzgerald  that  the  intent  must  have  been 
to  give  the  whole  of  both  the  united  funds  to  the  devisee  of  a  portion  of  the  fund.  This 
is  the  true  ground  of  the  decision,  in  Gibson  v.  Lord  Montford,  not,  as  erroneously 
supposed,  the  mere  union  of  the  real  and  personal  estate.  For  even  in  Genery  v. 
Fitzgerald  Lord  Eldon  most  carefully  fences  the  rule  by  this  qualification,  that  the 
fact  of  the  union  ought  to  put  the  judge  upon  inquiry,  by  consideration  of  after  parts 
of  the  will  as  to  the  intent  of  the  testator  in  respect  to  the  intermediate  rents  apparently 
and  primA  facie  undisposed  of.  In  our  case  there  is  no  such  solid  ground  on  which 
to  build  the  inference,  as  in  Gibson  v.  Lord  Montford  [1  Ves.  Sen.  490]. 

In  the  case  of  Popham  v.  Lord  Aylesbury  *  the  devise  was  of  real  and  personal 
estates  to  trustees,  by  sale  or  mortgage,  to  pay  debts  and  legacies  in  default  of  personal 
e.state,  and  subject  thereto  in  tru.st  for  B.  his  heirs,  executors,  etc.,  in  case  he  should 
attain  twenty-on&,  and  it  was  held  that  the  intermediate  rents  were  not  undisposed 
of,  but  were  applicable  after  payment  of  legacies  and  the  interest  of  debts  to  sink  the 
principal  of  the  debts.  This  decision  appears  to  have  no  bearing  upon  the  present 
question.  The  will  in  the  case  of  Glanville  v.  Glanvillet  provided,  that  the  legacy  should 
be  a  vested  interest  in  the  legatee  at  the  age  of  twenty-one,  and  the  Master  of  the  Rolls, 
was  of  opinion  that  there  could  not  be  two  periods  of  vesting,  and  by  fixing  one  the 
testator  excludes  the  other.  The  intermediate  rents,  therefore,  were  directed  by  the 
decree  to  be  accumulated,  until  the  plaintiff"  attained  twenty-one  or  died  under  that 
age.  But,  moreover,  in  that  case  the  devisee  was  the  [455]  heii'-at-law,  and  by 
numerous  authorities  it  is  established,  that  where  an  interest  is  given  to  the  heir  at 
a  certain  time,  it  is  by  plain  implication  a  gift  from  him  until  that  time.  As  where 
an  estate  is  given  to  A.  after  the  death  of  B.,  if  A.  is  the  heir-at-law,  there  is  by  implica- 
tion a  gift  to  B.  for  his  life.  But  if  A.  is  not  the  heir-at-law,  there  is  no  disposition 
of  the  estate. 

NichoUs  V.  Osborn,  and  Taylor  c.  Johnson,  cited  in  Glanville  r.  GlanviUe  [2  Mer. 
38],  are  cases  of  personal  estate  only.  In  Montgomery  r.  Woodley,J  there  also  cited, 
there  was  first  a  series  of  direct  limitations,  and  then  a  clause  directing  that  none  of 
the  devisees  should  be  put  in  possession  until  they  attained  the  age  of  twenty-five. 
It  was  argued  that  this  was  a  revocation  of  the  former  gift,  and  that  the  property 
was  in  the  mean  time  undisposed  of.  But  the  Court  was  of  a  different  opinion.  Nor 
is  there  in  the  will  in  Glanville  r.  Glanville,  any  appropriation  of  the  intermediate 
prgfits  of  the  personal  estate,  shewing  a  distinction,  as  in  our  case,  between  the  real 
and  the  personal  estates. 

But  suppose  the  Appellant  had  died  under  the  age  of  twenty-four,  to  whom  would 
the  intermediate  rents  have  gone  1  Not  to  his  representative,  as  they  must  argue, 
but  with  the  general  residue,  to  the  next  in  remainder  ;  and  if  so,  the  gift  is  conting- 
ent and  not  vested  ;  and  if  the  residuary  clause  carries  the  intermediate  rents  of  the 
Appellant's  estate,  it  must  also  carry  those  of  the  estate  given  to  George  Holland 
Ackers,  which  would  leave  him  without  provision  or  maintenance.  The  case  as  to 
that  clause  cannot  consistently  be  argued  upon  any  otlier  footing.  But  this  is  clearly 
repugnant  to  the  [456]  intent  of  the  testator,  and  the  express  provisions  of  his  will. 

As  to  the  argument  that  the  words  of  this  will,  in  the  limitation  to  the  Appellant, 
give  a  vested  interest,  without  aid  in  construction  from  the  other  clauses  of  the  will, 
the  authorities  are  misunderstood  ;  for  in  all  of  them,  except  Stanley  v.  Stanley 
[IG  Ves  491],  there  is  a  direct  gift :  whereas  here  there  is  no  gift,  but  only  a  direction 
to  convey,  and  that  upon  condition.  In  Stanley  r.  Stanley,  the  Master  of  the  Rolls 
thought  the  question  of  vesting  not  material,  and  in  the  appeal  by  G.  H.  Ackers,  a 
serious  question  may  arise,  whether  Stanley  r.  Stanley  was  rightly  decided.  But 
if  G.  H.  Ackers,  upon  the  direction  to  convey  to  him,  at  his  age  of  twenty-one,  took 
only  a  contingent  interest,  it  must  be  clear  beyond  question  that  the  Appellant  could 
take  no  more ;  for  in  the  former  case  as  in  Stanley  v.  Stanley,  the  direction  to  convey 

*  Amb.  68.  1 2  Mer.  38.  J  5  Ves.  522. 
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is  absolute,  and  not,  as  in  tliis  case,  conditional,  or  to  be  accompanied  by  an  act  to  be 
done  by  the  devisee.  It  is  said  that  there  is  a  good  devise  of  the  etiuitable  interest, 
but  where  is  it  to  be  found  except  in  the  direction  to  convey  !  It  is  said  that  the  direc- 
tion to  convey  is  a  form  ;  so  it  might  be  if  thcri^  was  otherwise  a  devise  giving  a  vested 
estate,  and  the  trustees  might  be  compelled  to  convey  :  but  there  is  no  such  gift,  and 
they  are  not  bound  to  convey  ;  nor  will  any  estate  vest  in  the  Appellant  until  he  does 
the  act  which  is  to  precede  or  accompany  the  conveyance.  If  the  trustees  had  con- 
verted the  whole  property  into  money,  the  same  act  was  required  before  the  money 
should  be  transferred.  It  is  a  reasonable  condition — an  act  which  the  trustees  arc 
bound  to  require  and  see  performed  before  they  [457]  vest  the  estate  by  the  convey- 
ance. In  Stanley  v.  Stanley  there  was  no  act  to  be  performed,  and  tlie  trustees  might 
be  bound  to  convey  as  directed,  whether  the  estate  vested  was  there  held  immaterial. 
The  case  was  disposed  of  on  other  grounds  :  here  the  conveyance  could  not  be  made 
without  a  breach  of  trust  unless  the  act  were  performed,  and  there  is  no  gift  or  estate 
without  the  conveyance.  The  gift  is  in  and  by  that  conveyance,  and  upon  the  per- 
formance of  the  act,  which  operates  as  a  condition  precedent,  or  concurrent. 

These  questions  as  to  vested  and  contingent  interests,  and  the  disposal  of  inter- 
mediate rents  and  profits,  were  most  fully  and  elaborately  argued  in  the  case  of  DufReld 
i\  Duffield.  *  There  was  a  gift  to  A.  on  his  attaining  the  age  of  twenty-one,  and  taking 
the  name  of  Elwes.  The  main  question  was,  whether  this  was  a  vested  or  conting- 
ent interest,  and  it  was  eventually  held,  upon  the  opinion  of  the  Judges,  and 
reversing  the  judgment  of  the  Vice-Chancellor,  that  it  was  contingent,  and  in  effect 
principally  upon  the  ground  that  the  attaining  the  age  and  taking  the  name  must 
precede  the  vesting  of  the  estate. 

The  following  authorities  were  also  referred  to  in  argument  chiefly  on  the  questions  _ 
of  vesting,  condition  precedent,  the  conversion  of  real  into  personal  estate  and  resulting 
trusts,  Durour  v.  Motteux,  1  Ves.  Sen.  320.  ;  Mallabar  v.  Mallabar,  Forrest  78., 
on  resulting  trust  for  the  heir;  Whitmore  v.  Weld,  2  Chanc.  Rep.  173.  ;  Acroyd  v. 
Smith.son,  1  Bro.  C.  C.  512.  ;  Digby  v.  Legard,  cited  in  Cruse  v.  Barley,  3  P.  W.  19. ; 
Amphlett  v.  [458]  Parke,  2  Russ.  &  M.  221.  ;  Aston  v.  Harvey,  West's  Rep.  p.  350. ; 
Johnson  v.  Castle,  Winch  116.  ;  Wright  v.  Home,  8  Mod.,  5  Vin.  Abridg.  343.  con- 
dition ;  Acherley  v.  Vernon,  Willes'  Rep.  p.  153.  ;  Doe  v.  Lea,  3  T.  Rep.  41.  ;  Roundell 
V.  Currer,  2  Bro.  Cli.  Ca.  67.  ;  Grant's  case,  Bullock  v.  Stones,  2  Ves.  521. 

Lord  Brougham. — James  Ackers,  being  seised  of  real,  leasehold,  and  personal 
estates  in  the  county  palatine  of  Lancaster  and  elsewhere,  by  his  last  will,  among 
other  things,  and  after  other  devises  and  bequests,  devised  certain  leasehold  premises 
and  personal  chattels  to  his  wife  for  her  life,  chrecting  that  the  interest  therein  unex- 
pired at  his  decease,  together  witli  the  personal  chattels,  should  "  revert  to  and  become 
"  vested  in  his  executors,  to  be  applicable  to  the  purposes  of  the  will,  afterwards  set  forth, 
"  as  to  his  personal  estate  ;  "  and  he  then  gave  and  devised,  by  the  most  ample  words, 
all  his  real  and  personal  estate  whatsoever  and  wherever  situated,  to  trustees,  whom 
he  also  appointed  executors  and  guardians  of  James  Coops  Ackers  the  Appellant, 
and  their  heirs  and  assigns  for  ever,  upon  trust  as  to  the  real  estate,  to  keep  it  in  reisair, 
and  to  make  sale,  and  absolutely  dispose  of  or  let  on  reserved  rents,  or  exchange  for 
other  lands,  or  for  partly  other  lands,  and  partly  money,  all  or  any  part  or  parts  of 
the  said  real  estate,  except  a  small  parcel,  the  subject  of  the  other  appeal,!  and  except 
the  part  devised  to  his  wife  for  life,  and  the  money  got  or  rents  raised  on  such  sale, 
lease,  or  exchange,  was  to  fall  into  his  personal  estate.  He  then  declares  the  trust 
as  to  the  estate  [459]  of  Wheelock,  the  subject  of  the  other  appeal,  to  be  to  George 
Holland  Ackers  when  he  shall  attain  twenty-one,  together  with  £1000  ;  but  in  case  of 
his  decease  before,  without  issue,  both  the  one  and  the  other  are  to  become  part  of  the 
real  and  personal  estate,  and  go  according  to  the  disposition  (in  the  singulai')  after 
made ;  and  as  to  the  residue  of  the  personal  estate  not  specifically  disposed  of,  the 
trusts  are,  to  repair  the  real  as  well  as  personal,  meaning  of  course  the  leasehold,  and 
to  "  vest  the  surplus  and  accumulate  it  by  way  of  compound  interest  for  James  Coops 
"  Ackers  (who  appears  to  have  been  his  natural  son)  until  he  arrives  at  twenty-four  ;  " 
and  then  upon  trust  to  convey,  assign,  and  transfer,  by  proper  and  effectual  convey 

*  3  Bligh,  N.  S.  260. 

t  Phipps  V.  Ackers,  heard  next  after  this  appeal,  not  yet  decided.    [See  3  CI.  &  F.  702.] 
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inccs,  transfers,  and  assurances,  to  James  Coops  Ackers  "  (upon  liis  giving  sucii 
'  securities,  and  executing  such  deeds  and  assurances  as  the  said  trustees  or  trustee 
'  for  the  time  being,  or  their  or  his  counsel,  shall  devise  for  the  regular  pa3'ment  of  the 
"  several  annuities  hereinbefore  bequeathed),  all  the  legal  estate  and  interest  of  and 
'  in  all  my  said  freehold,  copyhold,  and  leasehold  messuages,  lands,  tenements,  rents, 
and  hereditaments,  moieties,  parts,  and  shares  of  messuages,  lands,  tenements,  rents, 
and  hereditaments,  situate,  standing,  lying,  arising,  and  being  in  the  United  Kingdom 
'  of  (Jreat  Britain  and  Ireland,  and  all  otlier  my  real  and  personal  estate  and  effects 
'  whatsoever  and  wheresoever,  not  hereinbefore  given,  devised,  and  bequeathed  ; 
subject  nevertheless  to  the  life  estate  of  my  said  wife  in  my  said  capital,  messuage, 
dwelling-house,  garden,  land,  and  premises,  and  tlie  household  goods  and  chattels 
''  thereto  apper-[460]-taining  and  belonging."  And  the  question  decided  in  the  Court 
below  and  now  brought  by  appeal  before  your  Lordships,  is,  whether  or  not  this  devise 
gives  the  intermediate  rents  and  profits  growing  due,  and  of  which  perception  has 
been  had  by  the  trustees  previous  to  the  period  of  majority  prescribed  to  James  Coops 
Ackers  the  Appellant.  His  Honour  having  decided  that  these  rents  go  to  the  heir- 
at-law  as  undevised,  and  that  the  gift  to  James  Coops  Ackers  was  contingent. 

Upon  the  general  principles  which  are  to  rule  this  case,  there  is  no  doubt :  they 
are  recognised  in  all  the  cases,  and  not  disputed  in  any,  even  where  the  particular 
circumstances  are  understood  to  preclude  their  application  ;  nor  do  1  understand 
them  to  be  now  brought  into  controversy,  except,  perhaps,  in  one  part  of  the  argu- 
ment upon  the  other  appeal  ;  indeed,  they  are  so  clear  that  they  require  no  defence. 
The  heir-at-law  takes  through  no  intention  of  the  testator,  but  paramount  the  will, 
independent  of  it  ;  or  as  it  has  sometimes  been  expressed,  and  not  very  correctly, 
»iigainst  the  will.  This  is  quite  plain  ;  it  is  indeed  only  saying,  he  takes  as  heir,  and 
not  as  purchaser.  But  from  this  it  follows  that  he  has  no  occasion  at  all  for  arguments 
upon  construction,  or  to  indicate  and  ascertain  intention  in  his  favour.  These 
arguments  belong  to  the  party  who  would  displace  him,  and  by  means  of  the  intention 
expressed,  defeat  his  claim.  Nor  can  he  be  so  displaced  and  defeated  except  by  direct 
words  or  plain  intention  ;  an  expression  which  I  prefer  to  necessary  implication. 
There  must  appear  to  be  such  an  intention  to  exclude  him,  as  to  leave  no  reasonable 
doubt  on  the  mind  of  the  Court  tliat  it  existed  in  the  mind  of  the  testator,  [461]  and 
it  will  manifestly  not  be  sufficient  that  from  the  general  circumstances  and  situation 
of  the  party,  or  even  from  the  general  aspect  of  the  instrument,  we  may  have  no  moral 
doubt  of  how  the  framer  of  it  would  have  answered  the  question  had  he  been  asked 
to  declare  his  meaning,  for  this  would  let  in  every  case  of  plain  omission,  by  mistake, 
and  of  gift  by  inept  words,  or  in  contravention  of  the  rules  of  law.  The  words  used 
in  the  will  mu.st  be  sufficient  according  to  their  legal  sense,  and  within  the  rules  of 
law  to  indicate  the  intention  ;  there  it  is  chiefly  that  the  authorities  aid  tis,  and  indeed 
control  us  ;  for  these  have  in  this,  as  in  so  many  other  branches  of  the  law  respecting 
devises  and  bequests,  given  a  certain  weight  to  certain  provisions  ;  that  is  to  say, 
the  courts  liave  held  these  provisions  as  so  strong  to  indicate  intention,  that  a  rule 
of  construction  may  be  said  to  have  been  adopted,  and  when  we  find  such  provisions 
we  are  not  at  liberty  to  say  the  intention  did  not  exist,  unless  the  other  parts  of  the 
instrument  are  sufficient  to  rebut  the  inference. 

Now  it  is  impossible  for  me  to  look  at  the  cases  decided  both  at  law  and  in  equity, 
witliout  feeling  that  great  force  has  been  given  to  general  gifts  of  all  the  residue  real 
and  personal.  The  Court  of  Common  Pleas,  while  it  possessed  such  lawyers  as  Mr. 
Justice  Heath  and  Mr.  Justice  Wilson,  held  such  a  gift  to  be  .strong  enough  to  pass 
real  estate,  though  accompanied  with  limitations  utterly  inapplicable  to  any  but 
personal  estate,  Doe  r.  Chapman,  1  H.  B.  223.  :  and  the  same  was  afterwards  held 
in  Smith  v.  Coffin,  2  H.  B.  444.  ;  a  doctrine  extended  in  Morgan  v.  Surman  *  (when 
Sir  J.  Mansfield  was  in  that  Cotirt),  so  as  to  com-[462]-]irehend  estates  not  in  the 
contemplation  of  the  testator.  But  this  principle  is  general,  and  will  not  carry  us  a 
great  way.  The  view  taken  of  a  mixed  residuary  gift  in  Gibson  v.  Montford,  1  Vesey 
sen.  489.  is  of  great  importance.  I  have  seen  it  commented  upon  by  some  very  able 
text  writers,  as  if  Lord  Hardwicke  had  there  considered  that  a  residuary  gift  of  real 
estate  by  way  of  executory  devise,  and  to  a  person  not  in  esse,  or  to  a  person  in  esae. 

*  1  [Taun.]  280. 
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but  to  take  only  at  a  t'utiiic  tiiiii',  cariiixl  the  rents  and  i)rofits  of  the  estate  (hiring 
the  intermediate  time.  Tiiis  is  eeitainly  not  the  gist  ot  the  deeisioii,  wliieli  proceeds 
upon  the  whole  eircumstances  of  the  case,  and  partieularly  on  the  devise  being  to  the 
trustees  in  fee,  and  on  the  gift  being  of  the  residue  of  all  the  estates  real  and  personal. 
But  in  one  part  of  his  elaborate  judgment,  p.  490.,  he  says,  "It  is  pretty  hard  to  say 
"  that  in  any  case  where  one  devises  all  the  rest  and  residue  of  his  real  estate,  the  heir 
"  should  be  enabled  to  claim  any  thing  out  of  it,  for  how  can  he  claim  or  take  these 
"'  intermediate  profits  l  He  mu.st  claim  them  as  part  of  the  real  estate  undisposed 
"  of."  But  he  afterwards  dwells  upon  the  residuary  devise  of  all  estate  personal  as 
well  as  real.  Let  us,  however,  in  ])assing  remark,  although  this  is  quite  unnecessary 
for  disposing  of  the  present  question,  that  it  does  seem  diftieidt  to  understand  a  re- 
siduary devise  even  when  confined  to  real  estate,  in  any  other  than  this  general  and 
absolute  sense.  For  what  can  it  mean  but  to  give  away  from  the  heir  whatever  had 
not  before  been  given  away  from  him  I  In  some  of  the  eases  discu.ssion  has  arisen 
as  to  the  words  "  not  before  given,"  or  "  not  otherwise  disposed  of ;  "  but  these  are 
im  [463]-plied  in  "  rest,  residue,  and  remainder."  Then  suppose  I  give  my  estate  of 
Blaekacre  to  A.,  and  then  give  to  B.  my  other  real  estate,  not  already  or  otherwise 
disposed  of,  "  to  be  taken  by  him  at  twenty-one,  or  when  he  arrives  at  ;  " 

surely  this  includes  not  merely  the  corpus  of  my  estate  of  Whiteaere,  but  the  inter- 
mediate rents  of  it,  because  these  are  parts  of  the  real  estate  not  otherwise  disposed 
of.  This  appears  clearly  to  have  been  Lord  Hardwicke's  opinion,  and  I  know  t)f  no 
case  in  which  it  has  been  overruled,  though  it  is  said  to  be  inconsistent  with  Bullock 
V.  Stones,*  of  which  I  shall  presently  speak. 

But  Gibson  r.  Montford  [I  Ves.  Sen.  489]  is  certainly  of  peculiar  authority.  There 
is  hardly  any  one  of  the  same  eminent  person's  judgments  more  laboured,  and  he  felt 
strongly  the  difficulties  of  construing  the  will,  for  he  begins  by  saying  that  it  looked 
as  if  the  testator  (Mr.  Shephard)  had  been  minded  to  raise  all  the  questions  touching 
executory  devises  and  devises  in  trust,  which  he  could  on  such  an  instrument.  The 
part,  too,  which  occupies  by  far  the  greatest  portion  of  the  judgment  is  the  one  here 
in  question.  Lord  Hardwicke  at  great  length  shews  that  the  trustees  took  a  fee  in 
the  estates  devised;  and  he  then  refers  fully  to  the  case  of  Stephens  v.  Stephens 
[Ca.  t.  Tall).  228],  and  to  the  concurring  opinion  of  the  courts  of  law  and  equity  ;  of 
himself,  when  sitting  in  the  Court  of  King's  Bench,  and  of  Lord  Talbot  and  Lord  King, 
that  an  executory  devise  of  all  the  rest  and  residue  of  an  estate  real  and  personal,  takes 
in  the  intermediate  profits  of  the  real  estate  so  devised  upon  contingency.  He  then 
states  that  the  only  ditl'erence  between  Stephens  r.  Stephens  and  the  case  at  bar  was, 
that  the  devisee  was  in  [464]  esse,  which  he  agrees  made  it  stronger.  But  he  still 
holds  that  case  sufficient  to  decide  the  one  in  hand.  However,  he  adds  that  it  does 
not  rest  there;  for  the  blending  of  real  and  personal  estates  in  the  same  residuary 
clause,  the  surplus  of  the  personal  being  on  all  hands  admitted  to  pass,  is  a  strong 
argument  against  a  resulting  trust  to  the  heir-at-law,  and  that  Lord  King  laid  great 
strength  on  this  in  Rogers  v.  Rogers.!  He  further  relies  on  the  disposal  of  the  annu- 
ities as  furnishing  new  indications  of  the  intention  to  exclude  the  heir.  These,  which 
were  to  be  paid  out  of  the  real  estate,  in  case  the  personal  proved  deficient,  were  ordered 
to  fall  into  the  residue  as  the  lives  fell  in. 

I  have  preferred  a  reference  to  the  important  cases  of  Stephens  v.  Stephens  [Ca. 
t.  Talb.  228],  and  Rogers  r.  Rogers,  in  the  words  and  with  the  remarks  of  such  a  com- 
mentator as  Lord  Hardwicke,  rather  than  going  at  once  to  the  books.  But  taking 
them  into  view,  and  especially  considering  the  decision  of  Lord  Hardwicke  in  Gibson 
r.  Montford,  I  remain  without  any  doubt  at  all  upon  the  case  at  bar.  But  Stephens 
V.  Stephens  requires  an  observation  further.  The  folio  edition,  Forrester's  Cases, 
lemp.  Lord  Talbot  was  published  before  1750,  when  Gibson  r.  Montford  was  de- 
cided; and  yet  it  is  observable  that  Lord  Hardwicke  there  speaks  of  Lord  Talbot's 
opinion  as  known  to  him  only  by  rumour,  whereas  it  ajipears  from  Forrester,  p.  228, 
that  Lord  Talbot  expressed  his  satisfaction  with  the  certificate  of  the  King's  Bench, 
and  said  he  hoped  it  would  for  the  future  be  a  leading  case  in  the  determination  of 
all  questions  of  this  kind.  The  main  point  no  doubt  in  the  case  sent,  and  in  the  cer- 
tificate returned,  was  the  [465]  question  then  held  not  sufficiently  decided,  notwith- 

*  2  Ves.  Sehr.  522.  t  3  P.  \V.  1 93. 
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stiuiding  Taylor  v.  Bj'dall  [2  Mod.  28'J],  upon  an  executory  devise  to  a  person  utiliorn 
on  his  attaining  twenty-one.  But  the  whole  matter  was  sent  to  law,  and  a  distinct 
opinion  is  given  that  Sir  Thomas  Stephens  took  the  interest  in  the  intermediate  rents 
and  profits  not  before  bequeathed  and  devised  by  virtue  of  the  residuary  gift  in  the  will. 

But  the  Filecutter's  case  (Bullock  v.  Stone,  2  Vesey  sen.)  is  cited,  as  leading  to 
another  view.  I  shall  first  remark  upon  it,  that  some  of  the  circumstances  are  want- 
ing there  which  occurred  in  Gibson  r.  Montford,  and  which  occur  here.  Next,  re- 
liance was  there  placed  in  the  argument  at  the  bar  upon  the  relation  in  which  the 
devisee,  the  unborn  son.  of  the  filccutter,  stood  to  his  father.  Tliirdly,  the  judgment 
only  gives  the  filecutter  (who  was  heir-at-law)  the  rents  and  profits  until  the  son  comes 
in  esse,  and  then  gives  them  to  the  son  ;  at  least  this  is  the  plain  meaning  of  the  judg- 
ment, thougli  it  is  very  inaccurately  given,  Lord  Hardwicke  being  made  to  say,  "  I 
"  am  of  opinion  that  the  interest  in  the  intermediate  rents  arising  to  the  heir-at-law, 
"  will  determine  upon  his  having  a  son,  for  that  son's  education  is  to  come  out  of 
"  them  ;  "  and  he  adds,  "  the  son  whom  the  testator  has  instituted  as  heir,  shall  have 
"  the  benefit  of  these  rents  and  profits  from  the  time  of  his  birth,  at  least  so  far  as  his 
"  conduct  is  concerned,and  what  the  surplus  will  be  does  not  appear, probably  nothing." 
The  utmost  then  that  can  be  said  as  to  the  surplus  untouched  by  the  special  direction 
respecting  maintenance  and  education,  is  that  the  judgment  avoids  disposing  of  them. 
But  that  [466]  which  totally  distinguished  the  filecutter's  case  from  Gibson  v.  Mont- 
ford [1  Ves.  485  ;  Aiiib.  93],  and  from  the  present  case  is,  that  it  is  not  the  case  of  a 
general  residue  at  all :  it  is  only  a  gift  of  the  "  real  and  personal  estate  at  Ashgate." 
By  this  nuist  be  intended  the  real  estate  at  Asligate  and  the  personal  estate  there,  oi- 
the  personalty  connected  with  the  realty ;  and  it  looks  as  if  it  had  been  leasehold. 
Now  no  one  maintains  that  a  devise  to  A.  when  born,  or  when  he  attains  twenty-one, 
of  tlie  estate  of  Blackacre,  will  convey  the  intermediate  rents.  That  is  a  known  and 
admitted  distinction  between  a  devise  of  real  and  a  gift  of  personal  estate,  to  vest  in 
possession  at  a  future  time. 

Genery  v.  Fitzgerald  [1  Jac.  468],  was  decided  by  Loixl  Eldon  upon  an  appeal  from 
the  Rolls,  and  he  was  so  clear  on  the  point  that  he  stopt  the  respondent's  Counsel. 
Bullock  v.  Stone,  was  cited  by  tlie  Vice-Chancellor,  who  argued  it  for  the  appeal,  as 
was  Gibson  r.  Montford.  His  Lordship  therefore  had  the  whole  before  him,  and 
after  admitting  the  distinction  between  real  and  personal  gifts,  to  which  I  have  ad- 
verted, he  says,  "  When  a  testator  mixes  up  real  and  personal  estate  in  the  same  clause, 
"  the  question  must  be  whether  he  does  not  show  an  intention  that  the  same  rules 
"  shall  operate  on  both."  It  must  be  further  remarked  that  this  was  a  direct  gift  to  the 
devisee,  and  not  a  fee  limited  first  to  trustees.  NowLord  Hardwicke  must  have  deeemd 
that  an  important  feature  in  Gibson  v.  Montford,  for  a  great  part  of  his  argument  is 
employed  in  demonstrating  that  the  trustees  took  a  fee ;  and  accordingly  reliance  was 
placed  on  the  diflference  between  the  two  cases,  by  the  '\'ice-[467]-('hancellor  arguing 
on  the  Appellant's  behalf  in  Genery  r.  Fitzgerald.  Nevertheless  Lord  Eldon  was  quite 
clear  that  the  blending  of  real  and  personal  in  one  clause  was  sufficient,  and  affirmed  the 
judgment  of  the  Master  of  the  Rolls,  although  the  fee  previously  given  to  the  trustees 
did  not  exist  in  that  case,  on  which  Lord  Hardwicke  thought  so  much  turned. 

The  case  before  us  lias  all  the  circumstances  which  occurred  in  Gibson  r.  Mont- 
ford, except  that  of  the  annuities  directed  to  fall  in  :  and  it  has  other  circumstances 
fully  as  strong  as  that  was,  which  did  not  occur  in  the  former  case.  It  is  also  distin- 
guished by  the  circumstances  adverted  to  by  Lord  Hardwicke  to  have  some  weight, 
of  the  gift  being  to  a  person  in  esse,  as  it  was  in  Stephens  v.  Stephens  [Ca.  /.  Talk  228]. 
There  is  a  devise  to  trustees  in  fee  not  proved  by  implication  or  made  out  by  reasoning, 
but  in  the  most  express  and  ajjt  terms  to  convey  a  fee.  There  is  the  power  of  exchange 
and  sale  of  all  or  any  part  of  the  real  estate,  the  price  to  fall  into  the  residue,  and  go  from 
the  heir.  There  is  the  direction  for  the  repairs  of  the  leasehold  out  of  the  general 
fund.  There  is  the  acoimulating  of  the  personalty  and  compound  interest  directed, 
and  before  any  direction  is  added  as  to  who  shall  take  this,  there  conies  the  general 
gift  of  the  real  and  personal  estate  not  otherwise  given  ;  so  that  thougli  no  direction 
is  given  as  to  accumulating  the  income  of  the  real  estate,  yet  the  accumulation  of  the 
personal  income  is  only  given  under  the  same  clause  which  gives  the  residue  of  the  real 
estate.  The  word  "  disposition  "  is  used  in  the  singular,  indicating  clearly  that  it  was 
all  one  provision  or  gift,  real  as  well  as  personal. 
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[468]  There  remains  then  no  doubt  wliatever  that  tliis  case  is  at  least  as  strong  as 
Gibson  ('.  Montford  [1  Ves.  485  ;  Anib.  93],  perliaps  stronger ;  tliat  it  is  stronger  than 
Genery  i'-  Fitzgerald  [1  Jac.  468] ;  that  it  docs  not  at  all  come  within  the  i)rincij}le  of 
the  fileeutter's  case  ;  and  that  therefore  the  circumstances  indicate  plainly  an  in- 
tention to  displace  the  heir-at-law,  with  respect  to  the  intcrniediate  rents  and  profits. 

1  do  not  at  all  consider  this  doctrine  recognised  in  Stephens  r.  Stephens,  Gibson 
V.  Montford,  and  Genery  v.  Fitzgerald,  as  an  arbitrary  one,  or  proceeding  on  technical 
grounds.  The  main  circumstance  of  the  residuary  gift,  real  and  j)ersonal,  naturally 
and  in  itself  indicates,  and  strongly,  an  intention  that  both  should  follow  the  same 
course  and  be  dealt  with  in  the  same  way.  But  I  also  am  of  opinion  that  the  gift 
of  a  real  residue  of  itself  would  be  enough  upon  another  ground,  namely  the  meaning 
of  residue,  still  more  if  as  here  the  words  "  not  otherwise  disposed  of,"  are  found  in  the 
gift ;  for  this  shows  that  the  devisee  under  such  a  gift  is  to  take  all  the  real  estate  not 
otherwise  given  ;  and  this  must  exclude  the  heir  who  cannot  take  under  any  gift. 
Such,  too,  is  Lord  Hardwicke's  opinion  in  Gibson  r.  Montford,  although  lie  does  not 
decide  the  case  upon  this  ground  alone.  As  for  Wright  v.  Home,  8  Mod. ["222]  ;  which 
is  sometimes  referred  to  in  questions  of  this  kind,  and  which  as  well  as  Goodtitle  v. 
Opie  ibid.  [123]  is  relied  on  in  the  argument  at  the  bar,  in  Gibson  t:  Montford,  it 
clearly  has  no  a])plication,  for  it  related  entirely  to  a  lapsed  devise  of  land,  which  is 
now  admitted  not  to  pass  under  such  residuary  gift. 

The  residuary  gift  is  that  which  the  present  case  has  in  common  with  the  three 
others  which  I  have  [469]  cited.  But  the  other  circumstances  of  the  case,  I  mean 
the  other  provisions  of  the  will,  are  strong  to  indicate  the  same  intention  of  excluding 
the  heir-at-law. 

I  observe  that  reliance  was  placed  below  on  the  parenthetical  words  ("  upon  his 
giving  such  security,  etc.  ")  and  his  Honour  is  represented  to  have  treated  these  as 
in  the  nature  of  a  condition  precedent.  To  be  sure  if  it  were  so  that  would  make  a  great  ' 
difference  in  the  argument  ;  but  I  can  on  no  account  allow  it.  There  is  nothing 
like  condition  precedent  here,  or  indeed  subsequent  either,  but  it  is  a  direction  or 
provision  wlioUy  nugatory  and  useless,  inasmuch  as  the  law  would  have  required 
the  performance  of  the  same  thing  wholly  unconnected  with  the  devisee  taking  under 
the  gifts,  or  his  manner  of  taking ;  a  direction  to  give  a  receipt  might  as  well  be  called 
a  condition  precedent. 

Judgment  reversed. 

(Aug.  31.)  After  hearing  counsel,  as  well  on  Thursday  the  10th  day  of  July,  as 
on  Friday  the  14th  and  Saturday  the  15th  of  August,  upon  the  petition  and  appeal 
of  James  Ackers,  an  infant,  etc.  complaining  of  an  order  of  the  Court  of  Chancery,  of 
the  19th  of  December  1831,  which  order  was  signed  by  the  Lord  Chancellor,  and 
enrolled  on  the  21st  day  of  February  1832,  and  made  in  a  certain  cause  wherein,  etc., 
and  praying  that  the  same  might  be  reversed,  etc., — it  is  ordered  and  adjudged 
by  the  Lords,  etc.,  that  the  order  complained  of  in  the  said  appeal  be  and  the  same  is 
hereby  reversed,  and  that  the  demurrer  be  allowed  without  prejudice  to  tlie  equities 
of  the  several  [470]  parties  to  this  suit,  in  the  suit  and  appeal  of  Phipps  v.  Ackers, 
now  depending  in  this  House  :  and  it  is  further  ordered,  that  the  costs  of  all  parties 
in  the  court  below,  and  of  the  appeal,  be  paid  by  the  Appellant,  James  Ackers,  out 
of  the  estate,  etc. 


[471]  ENGLAND. 

K.  B.  AND  EXCHKQUER  CHAMBER. 


James  Andrews, — Plaintiff  (in  Error) ;  Thomas  Drevek,  Thomas  Mawdesley, 
and  William  Turner, — Defendants  (in  Error)  [18.35]. 

[Mews'  Dig.  V.  1432.  S.C.  3  CI.  &  F.  314.  Followed  in  Payne  v.  Esddile,  1888, 
13  A.  C.  613  ;  and  see  Scarlet  v.  Lncton  School  {Governors  of),  1836,  4  CI.  &  F. 
7 ;  and  Vauz  Peerage,  1837,  5  CI.  &  F.  597.] 

Upon  the  trial  of  an  action  brought  by  a  lay-impropriator  under  the^statute 
5  &  G  Ed.  6.  c.  13.,  for  not  setting  out  tithe,  evidence  having  been  given 
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that  the  tithe  in  iiucstiDii  h;id  never  been  paid  for  the  landsof  the  Defendant, 
the  judge  was  ie(|uired  to  direct  tlie  jury  that  a  grant' or  rek>ase  of  tlie 
tithe  ought  to  be  presumed.  But  tlie  judge  told  the  jury  that  they  could 
not  presume  a  grant  from  mere  nonpayment,  and  that  it  was  no  answer 
to  a  claim  of  tithe  by  a  lay-impropriator.  Whereupon  a  bill  of  exceptions 
was  tendered  and  signed.  A  verdict  upon  this  direction  having  been  given 
for  the  Plaintiff',  and  judgment  thereon,  upon  a  writ  of  error  the  judg- 
ment was  affirmed  in  the  Exchequer  Chamber  and  in  the  House  of  I^ords. 

From  evidence  of  a  grant  from  the  crown  in  1579,  and  of  modern  enjoyment 
of  tithes,  tlie  jury  may  presume  intermediate  conveyances  of  the  rectory 
between  the  date  of  the  original  grant  and  a  lease  of  tithes  dated  in  1G86. 

Perception  of  tithe  of  corn  is  evidence  of  a  title  to  tithe  of  hay. 

The  Defendants  in  error  being  lay  rectors  of  the  parish  of  Prestbury,  in  the  county 
palatine  of  Chester,  and  claiming  to  be  entitled  to  the  tithes  of  corn,  grain,  and  hay, 
yearly  arising  and  growing  on  the  lands  in  the  occupation  of  the  Plaintiff'  in  error, 
situate  in  the  said  parish,  in  Easter  term,  1831,  brought  their  action  under  the  statute 
of  the  [472]  2  &  3  Edward  6.  c.  13.,  against  the  Plaintiff  in  error,  as  the  occupier 
of  lands  within  the  said  parish,  for  not  setting  out  his  tithes. 

The  Defendant  appeared  and  pleaded  to  the  action  and  declaration,  that  he  did  not 
owe  the  sum  of  money  demanded,  etc. 

The  action  being  at  issue,  came  on  for  trial  before  BoUand  B.  and  a  full  special 
jury  at  the  summer  assizes  for  the  county  of  Chester,  in  the  year  1831,  when,  upon 
the  evidence  stated  in  the  bill  of  exceptions  hereinafter  mentioned,  a  verdict  was  given 
for  the  Plaintiffs  against  the  Defendant  (the  Plaintiff  in  error)  for  the  sum  of  £105  15s. 
In  the  course  of  the  trial,  the  counsel  of  the  Plaintiff  in  error  tendered  the  bill  of  ex- 
ceptions  to  the  ruling  and  judgment  of  the  learned  judge.  The  bill  of  exceptions, 
containing  all  the  facts  material  to  the  judgment  of  the  case,  was  as  follows,  viz,  :— 

Upon  the  trial  of  the  said  issue  the  counsel  learned  in  the  law  for  the  said  Plaintiffs, 
in  support  of  the  said  action,  produced  and  gave  in  evidence  certain  letters  patent 
of  Queen  Elizabeth,  dated  the  19th  day  of  December,  in  the  year  of  our  Lord  1579, 
whereby  the  said  Queen  Elizabeth  gave  and  granted  unto  George  Calveley,  Knt., 
George  Cotton,  Hugh  Cholmeley,  Thomas  Leighe,  Henry  Mainwaring,  John  Niithall, 
and  Richard  Hurlestone,  esquires,  their  heirs  and  assigns,  for  ever,  divers  heredita- 
ments in  Cheshire,  anciently  appertaining  to  the  monastery  of  Saint  Werherg,  and 
among  other  things,  all  the  manors,  hereditaments,  commodities,  emoluments,  and 
profits  whatsoever,  of  the  said  Queen  Elizabeth,  situate,  lying,  and  being  in  the  ville, 
fields,  parish,  or  hamlets  of  Prestbury,  in  the  county  of  Chester,  and  all  and  singular 
[473]  the  tithes,  portions,  and  oblations  whatsoever,  issuing,  growing,  renewing,  or 
being  out  of  and  in  the  ville,  fields,  parish,  or  hamlets  of  Prestbury  aforesaid,  and 
also  all  the  rectory  and  church  of  Prestbury  aforesaid  (whicli  said  manor,  rectory, 
and  premises  to  the  said  monastery  of  Saint  Werberg  did  theretofore  belong  and 
pertain),  and  all  and  singular  manors,  glebes,  tithes,  obventions,  pensions,  portions, 
and  all  and  singular  other  profits,  possessions,  and  hereditaments  whatsoever,  situate, 
lying,  renewing,  or  being  in  the  ville,  fields,  parish,  or  hamlets  of  Prestbury  aforesaid, 
or  elsewhere  soever,  in  the  said  county  of  Chester,  to  the  said  rectory  or  church  in 
anywise  belonging  or  pertaining,  or  which  as  part  or  parcel  of  the  same  rectory  or 
church  were  theretofore  had,  known,  or  reputed. 

And  the  said  counsel  for  the  said  Plaintiffs  further  produced  and  gave  in  evidence  on 
the  trial  of  the  said  issue,  a  certain  deed  of  partition,  executed  by  all  the  above-named 
parties,  except  the  .said  George  Calveley  and  the  said  Thomas  Leighe,  and  dated  the 
1st  day  of  October,  in  the  year  of  our  Lord  158G,  whereby  after  reciting  the  said  grant 
from  the  said  Queen  Elizabeth,  of  the  above-mentioned  hereditaments  (among  others) 
to  the  said  George  Calveley,  Knt.,  George  Cotton,  Hugh  Cholmeley,  Henry  Main- 
waring,  John  Nuthall,  and  Richard  Hurlestone,  and  the  said  Thomas  Leighe,  and 
their  heirs,  and  the  death  of  the  said  George  Calveley,  they  the  said  George  Cotton, 
Hugh  Cholmeley.  Henry  Mainwaring,  John  Nuthall,  and  Richard  Hurlestone,remised, 
released,  and  for  them,  their  heirs  and  successors,  for  ever  wholly  quitted  claim  to 
the  said  Thomas  Leighe  and  his  heirs  (in  his  full  and  peaceable  possession  being)  [474] 
all  their  right,  title,  claim,  and  demand  whatsoever  of  and  in  the  aforesaid  rectory 
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cliurrh  and  manor  of  Prcstbury,  and  of  and  in  all  and  siiifjnlar  the  promises  tlu'rcin- 
before  mentioned,  with  the  appurtenances  whatsoever,  except  and  wliolly  resei'ved 
all  and  singular  messuages,  lands,  tenements,  and  hereditaments  whatsoever,  witli 
the  appurtenances  in  Chelforde  and  AsthuU,  within  the  aforesaid  parish  of  Prestbury, 
other  than  all  and  all  manner  of  tithes,  oblations,  and  obventions  within  Chelforde 
and  AsthuU  aforesaid,  yearly  growing,  coming,  and  renewing, 

And  the  said  counsel  for  the  said  Plaintiff's  also  produced  and  gave  in  evidence 
on  the  trial  of  the  said  issue,  divers  leases  and  counterparts  of  leases,  of  the  tithes  of 
corn,  grain,  and  hay,  and  also  of  wool,  lambs,  pasture,  and  agistments  of  cattle,  cows, 
calves,  mares,  colts,  or  foals,  pigs,  smoke  pennies,  Easter  rolls,  mortuaries,  offerings, 
and  all  other  tithes,  and  tenths,  dues  and  duties  whatsoever,  yearly  coming,  growing, 
renewing,  arising,  happening,  or  becoming  due,  tithed  or  titheable  within  the  town- 
ship of  Woodford,  in  the  said  parish  of  Prestbury  (witliin  which  township  the  lands 
of  the  said  Defendant  were  situate),  granted  by  different  members  of  the  family  of 
Leighe  of  Adlington,  for  the  time  being,  successors  of  the  said  Thomas  Leighe  above- 
mentioned,  to  the  persons  therein  respectively  named,  many  of  the  lessees  under  which 
leases  were  resident  within  the  said  township  of  Woodford,  for  certain  terms  of  years, 
which  were  at  the  time  of  the  trial  expired,  the  earlie.st  of  which  said  leases  bore  date 
tlie  l"2th  day  of  June,  in  the  year  of  our  Lord  1710,  and  the  latest  thereof  bore  date 
the  IGtli  day  of  October,  in  the  year  of  our  Lord  1798. 

[475]  The  counsel  for  the  Plaintiffs,  in  support  of  the  action,  proved  the  receipt  of 
rent  for  and  on  account  of  Elizabeth  Legh  of  Adlington,  and  Ricliard  Legh  of  Adlington 
respectively,  under  and  in  respect  of  certain  of  the  said  leases,  from  the  persons  to 
whom  the  same  were  respectively  granted  as  aforesaid  :  and  the  counsel  for  the 
Plaintiffs  also  produced  and  offered  to  give  in  evidence  on  the  trial  of  the  said  issue, 
divers  other  leases,  and  counterparts  of  leases,  of  the  tithes  of  corn,  grain,  and  hay, 
and  also  of  wool,  lambs,  pasture,  an  agistment  of  cattle,  cows,  calves,  mares,  colts, 
or  foals,  pigs,  smoke  pennies,  Easter  rolls,  mortuaries,  offerings,  and  all  other  tithes 
and  tenths,  dues  and  duties  whatsoever,  yearly  coming,  growing,  renewing,  arising, 
happening,  or  becoming  due,  tithed  and  titheable  within  townships  in  the  said  parish 
of  Prestbury,  other  than  the  said  township  of  Woodford,  granted  by  the  different 
members  of  the  family  of  Leighe  of  Adlington,  for  the  time  being,  successors  to  the 
said  Thomas  Leighe  above-mentioned,  to  the  persons  therein  named  respectively, 
for  terms  of  years  then  expired,  at  different  times,  from  the  11th  day  of  November, 
in  the  year  of  our  Lord  1086,  which  was  the  date  of  the  earliest  of  the  said  leases, 
down  to  the  18th  day  of  October,  in  the  year  of  our  Lord  1798.  which  was  the  date 
of  the  latest  thereof  :  whereupon  the  counsel  for  the  said  Defendant  inteiposed, 
and  insisted  tliat  the  said  evidence  so  offered  to  be  given  by  the  said  Plaintiffs  was  not 
good  or  admissible  in  law,  upon  the  issue  aforesaid,  but  the  said  justices  held  and 
affirmed,  tliat  the  said  evidence  so  offered  to  be  given  by  the  said  Plaintiff's  as  aforesaid, 
was  good  and  admissible  in  law.  And  thereupon  the  said  [476]  counsel  for  the  said 
Plaintiffs  gave  in  evidence  the  said  leases  last  aforesaid,  and  the  same  were  then  and 
there  read  before  the  said  justices  and  the  said  jury,  and  the  said  counsel  for  the  Plaintift' 
proved  the  receipt  of  the  rent  reserved,  under  some  of  the  same  last-mentioned  leases, 
for  and  on  accoiuit  of  the  lessors  therein  named  respectively.  Upon  the  trial  of  the 
said  issue,  one  Thomas  Brodbelt  was  produced  and  examined  upon  oath  as  a  witness, 
bj-  the  said  counsel  for  the  said  Plaintiffs,  in  support  of  the  said  action,  who  deposed 
that  in  the  year  1811,  lie  became  valuer  of  the  tithes  of  the  parish  of  Prestbury,  for 
Mr.  Richard  Legh  of  Adlington,  that  he  continued  to  be  so  until  the  year  1818  :  that 
Mr.  Ricliard  Legh  died  in  the  year  1822.  That  he  (the  witness),  received  tithe  rents 
from  the  occupiers  of  the  different  farms.  That  he  valued  the  tithes  of  Woodford, 
and  among  others,  those  of  the  Defendant's  lands  ;  tliat  he  valued  corn,  grain,  barley, 
cattle,  pasture,  meadow,  and  other  things  ;  that  he  never  received  any  tithe  in  kind  : 
that  one  Martha  Barber  was  an  occupier  of  land  in  the  township  of  Butley  in  the 
parish  of  Prestbury  ;  that  he  once  received  5s.  from  her  for  a  tithe  of  hay,  that  this 
was  after  the  dispute  about  the  payment  of  hay  tithe  arose  :  that  he  did  not  know 
of  any  other  receipt  of  hay  tithe  ;  that  the  occupiers  of  land  in  the  parish  of  Prestliurv 
had  some  all  hay  and  some  both  hay  and  corn  :  and  upon  the  cross-examination  of 
the  said  Thomas  Brodbelt,  by  the  counsel  for  the  said  Defendant,  the  said  Thomas 
Brodbelt  deposed  and  gave  in  evidence,  that  he  believed  there  were  three  buinhcd 
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farms  in  the  parish  :  tliat  all  those  farni.s  had  hay  grass  ;  that  some  had   no  cofh  ; 

that  lie  valued  [477]  the  hay  in  each  farm  every  year  ;  that  he  always  took  account 

of  it,  sometimes  by  the  ton,  sometimes  by  the  acre  ;  that  it  was  in  or  about  the  year 

1815  or  181G  that  the  occupiers  of  lands  in  Woodford  first  objected  to  pay  for  hay  ; 

that  payment  for  hay  was  claimed,  and  that  it  was  always  included  in  the  valuation  ; 

that  since  the  dispute,  the  rents  had  been  estimated  with  reference  to  the  corn  tithe 

only ;  that  he  could  not  say  that  he  had  ever  received  hay  tithe ;  that  old  Mr.  Glegg 

of  Lower  Withington  paid  him  a  rent  which  must  have  included  hay  tithe,  because 

otherwise  the  rent  would  not  have  been  so  much  ;  that  such  payment  was  under  a 

verbal  agreement  for  tithe  of  corn,  hay,  and  all  titheable  things  ;  that  the  valuation 

was  generally  made  in  June,  July,  and  August,  both  before  and  after  the  hay  was  cut ; 

that  the  charge  for  meadow  was  for  hay  ;  that  when  the  hay  had  been  cut,  they  went 

and  looked  at  the  stack  ;  that  he  had  at  different  times  collected  the  tithes  in  kind  ; 

that  on  those  occasions  the  corn  tithe  alone  was  received,  because  tithe  of  hay  was 

objected  to  ;  that  lie  never  saw  the  tithe  of  hay  set  out ;  that  Dr.  Davis  did  set  out 

the  tithe  of  hay,  after  the  disputes  arose,  under  the  direction  of  the  witness ;  that 

Capesthorne  was  a  township  within  the  parish  of  Prestbury  ;  that  Mr.  Legh  had  nothing 

to  do  with  the  tithes  of  that  township ;  that  there  were  three  other  townships  in 

the  parish  from  which  no  tithes  were  payable  to  the  Leghs  ;  that  the  tithes  of  these 

townships  belonged  to  the  vicar  ;  that  such  of  the  tithes  as  were  not  valued  by  the 

witness  were  under  lease ;  that  the  rents  produced  only  about  £"2000  a  year.     That 

he  afterwards  made  some  agreements,  and  that  he  received  [478]  nearly  £4000  in 

one  year  ;  that  since  that  time  he  had  received  only  the  tithe  of  corn  ;  that  the  amount 

of  corn  tithe  was  about  £2000  ;  that  if  the  hay  tithe  were  received,  it  would  be  about 

£2000  more ;  that  Mr.  Richard  Legh  came  into  possession  in  the  year  180G,  and  that 

it  was  for  him  that  he  valued.     Tlie  said  Thomas  Brodbelt  being  examined  by  the 

said  justices  further  deposed,  that  the  difference  between  the  £2000  ordinarily  received, 

and  the  £4000  which  he  stated  to  have  been  received  in  one  year,  arose  from  the  high 

price  of  grain  in  that  year,  and  the  circumstance  of  there  being  more  land  in  tillage. 

Thomas  Deane  was  also  produced  as  a  witness,  and  examined  on  oath  by  the   counsel 

for  the  said  Plaintiff's,  in  support  of  the  said  action,  who  deposed   that  he  began  to 

value  the  tithes  of  the  parish  of  Prestbury  in  the  year  1818,  and  continued  to  do  so 

till  the  year  1827  ;  that  he  valued  both  corn  and  hay  tithe  ;  that  in  the  year  1825, 

he  valued  the  property  in  Woodford  ;  that  the  valuation  of  the  hay  tithe  on  the  land 

of  the  Defendant  for  that  year  was  £6  8s. ;  that  he  received  for  corn  tithe  only  ;  that 

he  began  to  receive  in  the  year   1820  ;    that  he  paid  Mr.  Grimsditch  the  rents   for 

the  years  1820,  1821,  and  1822  ;  that  latterly  he  had  paid  it,  by  Ui:  Grimsditch's 

order,  into  Daintry  and  Ryle's  bank,  to  the  account  of  Messrs.  Turner  and  Mawdesley  ; 

that  he  received  tithe  of  corn  from  the  Defendant  during  all  that  time.      Upon  the 

cross-examination  of  the  said  Thomas  Deane,  by  the  counsel  for  the  said  Defendant, 

the  said  Thomas  Deane  deposed  and  gave  in  evidence,  that  he  had  known  the  parish 

forty  years ;  that  he  had  known  corn  tithe  as  long  as  he  [479]  could  remember,  hay 

tithe  all  over  the  parish  ;  that  he  had  been  a  farmer  in  the  township  of  Butley  in  the 

said  parish  ;  that  he  had  both  corn  and  hay  ;  that  he  had  quitted  his  farm  eighteen 

years  ago ;  that  he  was  a  farmer  there  for  twenty-nine  years  ;  that  he  paid  his  own 

tithe  when  he  was  farmer  to  the  steward ;  that  he  did  not  know  whether  he  paid 

hay  tithe  or  not.     And  the  said  Thomas  Deane  being  re-examined   by  the  counsel 

for  the  said  Plaintiff's,  deposed  and  gave  in  evidence,  that  he  paid  a  sum  of  money 

for  the  whole  tithe  of  his  farm  ;  that  he  always  understood  that  hay  was  charged 

something.      One  Thomas  Brodbelt,  the  younger,  was  also  produced  as  a  witness, 

and  was  examined  upon  oath,  by  the  counsel  for  the  said  Plaintiff's,  in  support  of 

the  .said  action,  who  gave  in  evidence  and  deposed,  that  he  had  received  the  tithe 

of  corn  from  the  Defendant  in  respect  of  the  land  in  his  occupation  in    Woodford, 

for  the  last  six  years,  and  that  the  Defendant  paid  it  without  dispute  ;  that  the  lands 

of  the  Defendant  had  produced  hay  and  clover  ;  that  the  clover  lands  had  been  in 

tillage,  that  when  they  were  so,  the  corn  tithe  was  paid  for  them  without  dispute ; 

that  he  paid  the  tithe  to  the  Macclesfield  bank,  to  the  account  of  Mr.  Browne,  the  receiver 

of  the  Adlington  estate.     And  on  his  cross-examination  by  the  counsel   for  the  said 

Defendant,  the  said  Thomas  Brodbelt  the  younger,  further  deposed,  that  there  were 

more  than  GOO  farms  in  the  parish  of  Prestbury,  exclusive  of  those  in  the  four  town- 
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ships,  the  tithes  of  wliieh  were  paid  to  the  vicar  ;  tliat  the  vicar  received  tlie  tithes 
of  Titherington,  >Siddiiigton,  Upton,  and  Falleybrooni,  being  four  townships  in  the 
parish  of  Prestbury  ;  that  [480]  Mr.  Davenport  was  the  owner  of  Capesthorne,  and 
that  he  did  not,  to  the  knowledge  of  the  witness,  pay  any  tithes  to  the  vicar.  Thomas 
Grinisditeh  was  also  produced  as  a  witness,  and  examined  on  oath,  by  the  said  counsel 
for  the  said  Plaintiff's,  in  support  of  the  said  action,  who  gave  in  evidence  and  deposed, 
that  he  had  been  acquainted  with  the  Adlington  estate  upwards  of  thirty  years  ; 
that  Mrs.  Elizabeth  Legh  was  the  first  person  he  remembered  in  possession  ;  that 
she  was  succeeded  by  Richard  Legh  ;  that  during  the  time  of  Elizabeth  Legh's 
possession,  the  tithes  were  generally  in  lease;  that  this  continued  for  a  few  years 
after  Richard  Legh  came  into  possession  ;  that  Richard  Ix^gh  died  in  182'2  ;  that 
since  that  time  he  (the  witness)  had  been  connected  with  the  management  of  the  pro- 
perty. That  from  the  year  IS'22  up  to  the  appointment  of  a  receiver  he  received  the 
rents  for  the  tithes  on  account  of  the  Plaintifi's  ;  that  in  the  year  18"25  he  received 
rents  from  Deane  ;  that  after  that  time  he  opened  an  account  with  tlie  Macclesfield 
bank  in  the  names  of  Turner  and  Mawdesley,  and  directed  the  payments  to  be  made 
to  that  account ;  that  Dr.  Drever  was  not  then  in  the  country ;  that  Dr.  Drever  had, 
during  the  earlier  part  of  the  time,  interfered  in  the  management ;  that  witness 
accounted  to  all  three  ;  and  the  counsel  for  the  said  Defendant  then  admitted,  that 
the  tithes  received  since  the  year  1822  had  been  received  for  and  oii-,account  of  the 
three  Plaintiff's  ;  and  the  said  Thomas  Grimsditch,  being  further  examined,  deposed, 
.that  he  (the  witness)  had  also  been  a  resident  in  the  parish  of  Prestbury,  that  he  had 
occupied  lands  in  the  township  of  Macclesfield  in  that  parish,  that  [481]  he  had 
paid  tithe  for  the  land,  that  it  was  almost  entirely  meadow  land,  that  he  had  paid  tithe 
of  hay,  that  he  commenced  the  occupation  in  18 IG,  that  this  was  after  the  commence- 
ment of  the  suit  for  the  hay  tithe,  that  he  was  not  aware  that  the  tithe  of  hay  was 
disputed  in  Macclesfield,  except  in  one  instance.  And  in  his  cross-examination  by 
the  counsel  for  the  said  Defendant,  the  said  Thomas  Grimsditch  further  deposed, 
that  the  Adlington  family  had  no  claim  to  the  great  tithes  of  the  township  of  Capes- 
thorne ;  that  the  small  tithes  of  that  township  and  of  Siddington  were  paid  to  them ; 
that  the  first  resistance  to  hay  tithe  was  in  1814,  that  the  claim  preceded  the  objection, 
and  was  acquiesced  in  for  a  time.  John  Birchinall  was  produced  as  a  witness  and 
examined  on  oath  by  the  counsel  for  the  said  Plaintiff's,  in  support  of  the  said  action, 
wlio  gave  in  evidence  and  deposed  that  he  was  sixty-eight  years  old  ;  that  he  had  lived 
the  greater  part  of  his  life  in  the  township  of  Asthull,  in  the  parish  of  Prestbury  ; 
that  he  remembers  the  late  Thomas  Darcey,  who  in  his  lifetime  was  the  valuer  of 
the  tithes  for  the  Adlington  family  ;  that  he  recollected  the  said  Tliomas  Darcey's 
renting  the  tithes  of  the  township  of  Sutton,  in  the  parish  of  Prestbury,  for  twenty- 
eight  years,  that  the  witness  used  to  receive  the  arrears  for  the  said  Thomas  Darcey 
during  the  whole  of  that  time  ;  that  the  farmers  paid  for  hay  and  corn  ;  that  the 
witness  used  to  go  with  Mr.  Darcey  to  show  him  the  farms  when  he  was  valuing ; 
that  he  went  once  in  seven  years  ;  that  Darcey  first  valued  the  corn,  and  then  he  asked 
the  occupier  how  many  cows  he  had,  and  on  being  told,  he  said,  then  you  mow  so 
many  acres  of  ground,  and  then  said  1  will  [482]  let  you  know  in  a  short  time  what 
you  have  to  pay  ;  that  afterwards  Darcey  sent  the  witness  to  the  farmers  with  a 
note  to  each,  stating  the  amount  of  his  tithe  ;  that  he  never  heard  any  farmer  dispute 
the  account,  that  there  were  many  farmers  who  had  no  grain  on  their  land,  but 
had  hay  ;  that  he  never  knew  any  instance  of  any  farmer  who  had  liay  only  on  his 
farm  disputing  the  payment ;  that  he  had  held  a  farm  at  Sutton  for  the  last  forty 
years,  and  that  his  father  had  it  before  him  ;  that  during  all  the  time  witness  held 
the  farm,  he  paid  for  tlie  tithe  both  of  corn  and  liay  ;  that  he  understood  from  his 
father,  that  he  (the  father)  did  so  ;  that  after  Mr.  Darcey's  lease  was  out,  the  witness 
and  four  others  took  the  tithe  ;  that  Darcey  still  continued  to  value  ;  that  the  witness 
collected  the  rent  according  to  his  old  valuation  ;  that  the  farmers  paid  him  regularly. 
Upon  his  cross-examination  by  the  counsel  for  the  said  Defendant,  the  said  John 
Birchinall  further  deposed,  that  the  valuation  and  the  charges  were  both  made  in 
writing,  and  they  applied  to  Sutton  only  ;  whereupon  the  evidence  for  the  said  Plaintifi's 
in  support  of  the  said  action  being  conchuled.  the  counsel  for  the  said  Defendant  then 
and  there  insisted  before  the  said  Justices  that  there  was  no  evidence  of  any  right 
or  title  in  the  said  Plaintifi's  to  the  tithe  of  hay,  and  that  on  the  contrary,  a  title  adverse 
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to  the  Plaiiitirts  had  been  proved  and  estahh.shed  by  the  documents  given  in  evidence 
by  the  said  Plaintiff's  in  support  of  the  said  action  ;  but  the  said  Justices  held  and 
affirmed  that  there  was  evidence  of  title  in  the  said  Plaintifi's  to  the  tithe  of  hay  : 
and  the  counsel  for  the  said  Defendant,  further  insisted  that  the  said  leases  and  counter- 
parts which  had  [483]  been  given  in  evidence  by  tlie  counsel  for  the  said  Plaintifi's, 
were  irrelevant  to  the  said  issue,  and  ought  to  be  withdrawn  from  the  considera- 
tion of  the  said  jury,  inasmuch  as  the  Plaintiifs  were  not  shown  to  derive  any  title 
from,  or  to  be  in  any  way  connected  with  the  persons  by  whom  the  said  leases  were 
respectively  granted.  But  the  said  justices  then  and  there  held  and  affirmed  that 
the  said  leases  and  counterparts  were  not  irrelevant  to  the  said  issue,  and  refused  to 
withdraw  them  from  the  consideration  of  the  said  jury. 

Samuel  Wainwriglit,  Joseph  Ward,  John  Jennings,  Joshua  Cragg,  Joseph  Taylor, 
and  Joseph  Brindley  were  severally  produced  as  witnesses.and  were  severally  examined 
on  oath  by  the  counsel  for  the  said  Defendant  on  behalf  of  the  said  Defendant,  who 
severally  gave  in  evidence,  and  deposed  that  they  had  been  formerly  occupiers  of  land 
within  the  said  parish,  but  not  within  the  said  township  of  Woodford  ;  and  that  they 
never  knew  or  heard  of  any  claim  or  payment  of  the  tithe  of  hay  in  respect  of  such 
lands ;  and  that  no  tithe  of  hay  was  in  fact  claimed  or  paid  in  respect  of  the  said  lands 
respectively,  so  long  as  they  continued  in  the  occupation  thereof  ;  that  the  jMynients 
for  tithe  were  ;)iways  made  in  money,  but  that  the  sums  paid  were  not  more  than  the 
amount  of  the  tithe  of  corn  in  each  year  ;  and  thereupon  the  said  justices  then  and 
there  summed  up  the  evidence  on  both  sides  to  the  said  jury,  and  delivered  their 
opinion  to,  and  directed  the  said  jury  that  mere  nonpayment  of  tithe  was  no  answer 
to  a  claim  of  tithe  by  a  lay-impropriator ;  that  it  was  clear  that  it  was  no  answer  to 
the  claim  of  a  spiritual  rector  ;  that  mere  nonpayment  was  no  answer  to  the  claim 
[484]  even  of  a  lay-rector,  and  that  the  jury  could  not  presume  a  grant  from  mere 
nonpayment  of  tithes ;  and  the  said  justices  then  and  there  further  delivered  their 
opinion  to,  and  directed  the  said  jury,  that  from  the  evidence  of  the  grant  from  the 
crown  in  1579,  and  the  evidence  of  modern  enjoyment  of  tithes,  the  jury  might  pre- 
sume in  favour  of  the  said  Plaintiffs  intermediate  conveyances  of  the  rectory  between 
that  time  and  the  j-ear  168(5.  the  date  of  the  first  lease  produced  ;  and  the  said  ju.stices 
then  and  there  further  delivered  their  opinion  to,  and  directed  the  said  jury  that  the 
perception  of  the  tithe  of  corn  by  the  said  Plaintiffs  was  evidence  of  a  title  in  the  said 
Plaintiff's  to  the  tithe  of  hay;  that  the  tithe  of  hay  followed  that  of  corn,  unless  it 
was  shown  to  have  been  severed  by  some  grant  or  conveyance.  And  the  said  justices 
then  and  there  further  delivered  their  opinion  to,  and  directed  the  said  jury  that  the 
said  leases  and  counterparts  of  leases  as  well  of  tithes  growing  and  arising  within  the 
said  township  of  Woodford,  as  of  tithes  growing  and  arising  in  other  townships  within 
the  said  parish  of  Prestbury,  and  the  evidence  of  payment  of  the  rent  reserved  under 
such  leases,  were  good  and  admissible  evidence  on  behalf  of  the  said  Plaintiff's  for  the 
purpose  of  rebutting  the  presumption  of  a  grant  wliich,  it  was  contended  on  the  part 
of  the  said  Defendant,  arose  from  nonpayment  of  the  tithe  of  hay  ;  and  the  said  jury 
then  and  there  gave  their  verdict  for  the  said  Plaintiff's  upon  the  i.ssue  aforesaid: 
whereupon  the  counsel  for  the  said  Defendant  excepted  to  the  aforesaid  opinions  and 
directions  of  the  said  justices,  and  inasmuch  as  the  several  matters  aforesaid  and  the 
opinions  [485]  and  directions  of  the  said  justices  do  not  appear  by  the  record  and 
verdict  aforesaid  .the  counsel  for  the  said  Defendant  prayed  that  the  said  justices 
would  set  their  hands  and  seals  to  this  bill  of  exceptions  containing  the  matters  afore- 
said, and  the  opinions  and  directions  of  the  said  justices  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  etc. 

The  Defendants  in  error  proceeded  to  judgment  upon  the  verdict  in  the  court 
of  King's  Bench,  and  thereupon  the  Plaintifl'  in  error  sued  out  a  writ  of  error  in  the 
court  of  Exchequer  chamber ;  by  which  court,  after  argument,  the  judgment  was 
affirmed,  and  a  writ  of  error  was  then  brought  in  Parliament. 

For  the  Plaintiff  in  error  Sir  F.  Pollock  and  Mr.  J.  Jervis. 

The  question  [*J  is.  whether  as  against  a  party  claiming,  not  in  right  of  the  church, 
but  by  a  lay  title,  a  grant  of  tithes  may  be  presumed  from  non-perception,  the  omi.s.sion 

*  A  great  number  of  actions  upon  the  same  question  were  pending.  In  some  of 
these  the  Defendants  moved  for  a  new  trial,  and  the  motion  was  refused. 
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to  assert  a  right  on  tlie  part  of  the  claimant,  and  the  conse(|uent  enjoyment  of  the 
whole  produce  of  the  land,  including  the  tithe,  on  the  part  of  the  terre-tenant.  The 
authorities  may  be  adverse,  but  all  reason  and  argunu^nt  is  in  fa\-our  of  the  exemption. 
In  every  other  ease,  except  that  of  tithes,  possession,  and  cnjoynient,  witliout  question, 
establishes  a  right.  Courts  of  justice  make  all  possible  pr('suni|itions  to  support  the 
possession  of  land  or  any  yjrofit  arising  out  of  it,  or  evpii  any  easmieut  in  the  land  of 
another;  and  even  in  the  case  of  the  tithes  in  the  [486]  hands  of  lay  impropriatois 
opinions  have  been  expressed  by  many  eminent  judges  in  favour  of  the  general  appli- 
cation of  the  ordinary  doctrine  of  presumption.  The  question  here,  which  arises 
upon  the  bill  of  exceptions  is,  whether  tlie  jury  should  have  been  directed  or  left  to 
presume  a  grant  by  which  the  enjoyment  of  the  Plaintifl'  in  error,  and  the  non-claim 
of  the  Defendant  in  error,  or  those  by  whom  he  is  represented,  would  be  cx]>lained. 
There  is  neither  ground  nor  principle  for  an  exception  in  the  case  of  tithes  in  the  hands 
of  a  lay-impropriator.  He  may  by  deed  discharge  the  land,  or  any  portion  of  it,  from 
tithes.  If  he  cannot  discharge  the  land — if  it  be  objected  that  there  is  no  such  dis- 
charge of  tithes — he  may  do  what  is  equivalent,  surrender,  or  release,  or  grant  them 
to  the  terre-tenant ;  and,  although  they  are  not  absolutely  extinguished,  the  grant 
may  be  executed  to  one  person  and  the  land  conveyed  to  another,  so  as  to  prevent 
the  lay-impropriator  or  any  claiming  under  him  from  asserting  a  right  to  the  tithes 
nf  that  land  ;  and  this  is  a  reason,  and  ought  to  be  in  law  a  sufficient  ground,  for  a  jury- 
to  presume  the  existence  of  a  grant,  release,  or  conveyance,  and  the  loss  of  the  instru- 
ment by  which  it  was  made,  which  is  the  rule  of  law  applied  to  secure  and  quiet  posses- 
sion in  all  other  cases.  There  are  many  authorities  against  this  position,  but  they 
seem  to  proceed  on  the  ground  that  there  can  be  no  prescription  in  non  decimando, 
and  that  the  rule  is  applicable  to  the  case  of  tithes  claimed  by  a  lay-impropriator,  as 
well  as  to  those  in  the  hands  of  the  church.  But  the  distinction  is  obvious,  and  has 
been  noticed  and  acknowledged  by  Lawyers  and  Judges  of  great  learning  and  reputa- 
tion. [489]  The  oases  upon  the  question  are,  Strutt  v.  Baker  (1),  Medley  v.  Talmy 
(2),  Corporation  of  Bury  v.  Evans  (.3),  Fanshaw  v.  More  (4),  Fanshaw  r.  Rotherham 
(5),  Scott  V.  Airy  (G),  Fryar  v.  Sims  (7),  Nagle  v.  Edwards  (8),  Lord  Petre  r.  Blencoe 
(9),  Rose  V.  Calland  (10),  Berney  v.  Harvey  (11),  Meade  v.  Norbury  (12),  Williams  v. 
Bacon  (13),  Oxenden  v.  Skinner  (14). 

In  these  cases,  although  the  decisions  in  many  of  them  are  adverse,  it  is  seen  that 
the  Judges  feel  themselves  bound  by  precedent  and  not  authorised  to  decide  on  jiriii- 
ciple  ;  in  some  of  the  cases  they  sugg&st  that,  if  these  precedents  are  to  be  overruled 
it  must  be  by  the  authority  of  this  house  ;  and  if  this  question  were  untouched  by 
decision,  it  might  well  be  asked  why  length  of  enjoyment  in  all  other  cases  should, 
in  the  eye  of  law,  quiet  possession,  and  establish  rights,  but  in  this  should  have  no 
effect  whatever  1  Why  an  actual  grant  or  some  evidence  tending  to  show  a  grant, 
or  some  dealing  with  the  property  in  the  tithes  should  be  required  l  Why  presump- 
tion should  not  on  the  same  ground  be  adopted  in  this  case,  as  in  others  not  dissimilar 
in  fact  or  in  principle  1  If  as  argued  in  the  Court  below  the  fact  of  non-payment 
admits  of  two  explanations,  viz.  either  that  the  tithes  have  not  been  claimed  or  that 
there  has  been  a  grant,  and  the  one  is  a  legal  discharge  of  the  burden  on  the  land  and 
the  other  is  not,  according  to  the  settled  maxim  of  law  that  alternative  is  to  be  adopted 
which  [490]  makes  the  retention  legal ;  where  a  person  has  an  authority  *  the  law 
does  not  permit  any  question  whether  an  act  is  done  under  the  authority  or  by  wrong, 
as  in  a  case  of  distress  where  malice  might  be  found,  the  Courts  do  not  permit  the 
question  to  go  to  the  jury.  This  doctrine  and  practice  is  founded  upon  the  common 
principle  of  presumption  in  favour  of  that  which  is  legal.  With  respect  to  the  distinc- 
tion which  has  been  suggested  between  mere  non-payment  and  the  dealing  with  the 
tithes  by  the  land-owner,  is  there,  in  point  of  principle,  any  ground  for  the  distinction  1 

(1)  2  Ea.  &  Y.  421.  (2)  1  Ea.  &  Y.  620.  (3)  Bunb.  345. 

(4)  2  Ea.  &  Y.  92.  (5)  lb.  158.  (G)  Id.  342. 

(7)  3  Ea.  &  Y.  1368.  (8)  2  Ea.  &  Y.  427.  (9)  Td.  4(;7. 

(10)  2  Ea.  &  Y.  485.  (11)  17  Ves.  119. 

(12)  2  Price,  338.  ;  3  Bhgh,  O.  S.  211. 

(13)  3  Ea.  &  Y.  1105.  1178.  ;  3  Russ.  52.5.  (14)  3  Ea.  A-  Y.  1384. 
*  See  Lucas  v.  Nockells,  7  Bligh,  N.  S.  140. 
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If  the  Plaintiff  in  this  case,  never  having  been  called  upon  to  pay  tithes,  had  sold  the 
estate,  and  in  the  particulars  described  it  as  tithe-free,  could  it  be  contended  that  his 
title  to  them  would  have  been  strengthened  1  Oxenden  v.  Skinner  was  a  case  in 
which  there  had  been  no  dealing  with  the  tithes  and  the  doctrine  of  presui'ii])tion 
prevailed. 

Lord  Lyndhurst. — There  has  been  a  severance  of  the  tithes.  It  is  said  that  the 
tithes  had  been  severed  from  the  rectory,  ever  since  the  Conquest.  If  those  tithes 
had  been  rectorial  tithes,  no  time  would  have  barred  the  Rector. 

F^or  the  Plaintiff  in  error. 

If  the  non-payment  of  tithes  and  the  actual  enjoyment  of  them  by  the  owner  and 
occupier  of  the  land  iramemorially,  will  not  afl'ord  a  presumption  of  title  to  them, 
there  is  no  principle  upon  which  it  can  be  argued,  that  the  mention  of  the  tithes  in 
the  deeds  of  the  owner,  which  is  frequently  a  mere  form,  should  make  such  a  difl'erence 
as  to  raise  the  presumption.  The  eft'ect  of  [491]  mere  nonpayment  should  be  left 
to  the  consideration  of  the  jury,  subject  to  the  observations  of  the  judge,  upon  the 
absence  of  documents  of  title.  Such  documents  are  presumed  in  favour  of  the  claim 
of  a  lay-rector  to  tithe.  Why  should  a  similar  presumption  be  excluded  to  rebut 
that  claim,  or  to  etablish  the  right  of  the  landowner  i  The  question  at  least  ought 
to  have  been  left  to  the  jury. 

For  the  Defendant  in  error  The  Attorney-General  and  Mr.  Temple. 

The  question  is  this,  whether  mere  non-payment  of  tithes  is  an  answer  to  a  claim 
of  tithes  by  a  lay-impropriator,  that  is  to  say,  retention  and  nothing  but  retention. 
On  the  part  of  the  Defendant  no  title  deed  was  given  in  evidence  :  it  was  not  shown 
that  at  any  period,  the  Defendant  or  those  under  whom  he  claimed  had  dealt  with  the 
tithes  as  being  the  owners  of  them.  It  was  argued  that  a  lay-rector  might  release  the 
tithes  and  thereby  the  land  would  become  tithe  free.  That  is  a  misapprehension. 
This  is  not  the  case  of  an  easement  which  may  be  released  and  from  which  the  lands 
may  be  discharged  :  tithes  are  a  distinct  tenement,  a  separate  descendible  heredita- 
ment, which  is  the  subject  of  conveyance  as  any  other  separate  hereditament.  If  it 
were  indeed  a  mere  easement  of  whicli  the  land  might  be  discharged — if  it  were  some- 
thing which  would  merge  in  the  land — if  it  could  not  be  kept  up  as  a  separate  posses- 
sion,— if  after  long  enjoyment  there  would  be  nothing  at  all  to  show  in  the  family 
(as  in  the  case  of  a  easement)  that  they  had  enjoyed  the  tithes  together  with  the  land, 
there  might  be  some  hardship  in  the  doctrine  which  is  com-[492]-plained  of.  But 
where  a  lay-rector  grants  all  the  tithes  that  are  to  issue  from  a  particular  portion 
of  the  land,  or  a  particular  portion  of  the  tithes  issuing  from  any  one  piece  of  land. 
the  tithes  still  remain  as  a  separate  holding  ;  and  if  the  grantee,  being  the  terre-tenant, 
conveys  the  land,  it  would  not  go  tithe-free.  If  he  were  to  devise  the  land  to  his 
youngest  son,  the  eldest  son,  as  heir-at-law,  would  inherit  the  tithes.  With  regard  to 
tithes,  the  title  prima  facie  is  not  in  the  owner  or  occupier  of  the  land  but  in  another. 
The  lay-rector  though  he  has  the  power  of  conveying,  can  only  do  it  by  deed.  If  the 
conveyance  from  the  lay-rector  has  been  recent  it  may  be  forthcoming  :  if  it  has  been 
ancient  there  will  have  been  family  settlements,  wills,  and  conveyances,  which  may 
show  that  the  tithes  have  been  enjoyed  by  the  family  to  whom  the  land  belongs.  If 
there  be  anything  beyond  mere  retention, — if  it  appears  that  by  a  purchase  deed, 
by  a  conveyance,  by  a  settlement — if  there  be  any  colour  of  title — that,  coupled  with 
the  retention  of  the  tithes,  might  be  sufficient  to  raise  the  presumption. 

As  to  the  cases,  there  is  not  a  single  decision  among  those  which  have  been  quoted, 
that  impugns  the  direction  of  the  learned  judge.  There  is  not  a  case  in  which  it  was 
ever  held  that  the  claim  of  the  lay-rector  was  barred  upon  mere  retention  of  the  tithes. 
Your  Lordships  sitting  upon  a  writ  of  error,  are  to  inquire  what  the  law  is  :  you  are 
sitting  jus  dicere,  non  jus  dare,  and  if  you  see  that  the  decisions  are  uniform,  you  will 
respect  those  decisions  just  as  much  as  any  inferior  Court.  But  in  the  doctrine  itself, 
there  is  no  [493]  hardship  or  unfairness.  On  the  contrary,  if  it  were  overruled,  it 
would  allow  the  occupier  to  prescribe,  in  non  decimando  :  that  is  the  necessary  and 
inevitable  result,  and  the  jury  would  be  left  capriciously  to  resort  to  the  fiction  of  a 
grant  in  many  cases  where  no  such  grant  had  ever  existed.  As  to  any  dicta  which 
have  been  thrown  out,  they  strengthen  the  decisions  because  they  show  that  the 
Judges  from  whom  those  dicta  proceeded,  reluctantly  yielded  to  the  current  of 
authority  finding  that  it  was  too  strong  to  be  resisted. 
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In  Medley  v.  Talmy,  the  defence  did  not  rest  on  mere  non-payment :  there  was  a 
grant  whereby  all  tithes  belonging  to  the  land  were  conveyed,  and  tlieii  it  was  con- 
veyed as  tithe-free.  In  this  case  they  rely  on  nnn-paynient  alone.  I  n  Rerney  r.  Harvey 
and  Fanshaw  v.  More,  the  claim  of  the  lay-rector  was  uphekl.  It  is  said  that  he 
succeeded  upon  the  ground  that  there  was  to  be  no  jirescription  in  non  declmando  ; 
but  as  the  doctrine  of  enjoyment  and  presumption  necessarily  leads  to  a  prescription 
in  non  decimando,  which  is  in  effect  what  is  contended  for  on  the  other  side,  those 
decisions  are  expres.sly  in  our  favour.  As  to  Fanshaw  v.  Rotherliani,  title  was  proved 
on  the  part  of  the  defendant  by  evidence  that  the  tithes  in  question  liad  been  made 
the  subjeet  of  conveyance  by  those  under  whom  he  claimed,  for  130  years,  and  tiiat 
they  had  been  in  the  pernancy  of  such  tithes  during  the  .same  period.  We  admit, 
that  where  title  or  colourable  title  is  proved,  the  Judges  in  such  an  action  as  this,  may 
be  justified  in  leaving  the  question  of  presumption  to  the  jury  ;  but  even  in  the  case 
of  Fanshaw  v.  Rotherham,  Lord  [494]  Keeper  He!iley  said,  "  he  was  clearly  of  opinion, 
as  the  law  then  stood,  no  man  could  prescribe  in  non  declmando  against  a  lay  im- 
propriator." In  Scott  V.  Airy,  it  is  said  that  "  for  170  years  they  (tlie  tithes)  have 
been  the  subject  of  sales,  mortgages,  and  devises,  as  other  property,  and  have  always 
been  considered  in  the  same  light  as  the  otlier  real  property  of  the  persons  who  from 
time  to  time  have  claimed  them.  They  were  capable  of  being  enjoyed  by  the  persons 
who  have  enjoyed  them  ;  and  the  question  now  is,  whether  a  court  of  equity  ought 
to  interfere  to  take  possession  from  persons  who  have  been  in  possession  so  many 
years,  with  the  knowledge  of  the  rectors  ?  It  does  not  appear  how  the  Ridleys  became 
entitled,  but  it  appears  that  being  in  possession,  they  settled,  mortgaged,  and  devised 
the  tithes,  as  their  own  absolute  property."  Such  is  the  language  of  the  report  in  that 
case.  It  was  perfectly  consistent  with  the  doctrine  laid  d<iwn  and  acted  upon  in  preced- 
ing decisions.  The  case  proceeded  upon  the  proof  of  title  for  a  long  period  of  years. 
As  to  Nagle  v.  Edwards  and  Petre  r.  Blencoe ;  in  neither  of  those  cases  was  there  any 
proof  of  title  whatsoever,  and  in  both  the  decision  was  in  favour  of  the  lay-rector.  In 
Rose  V.  Calland  Lord  Loughborough  not  having  refreslied  his  memory  by  resort  to 
the  current  of  authorities  said  only  that,  "  He  would  not  compel  a  purchaser  to  take 
a  title  in  the  face  of  such  decisions."  In  Berney  v.  Harvey,  Lord  Eldon  took  the  dis- 
tinction on  which  we  rely  : — "  If  we  had  notliing  to  show  but  the  mere  retainer  of 
the  tithes  not  an  actual  grant  or  pernancy,  or  that  we  had  in  our  title  deeds  treated 
[495]  the  property  as  belonging  to  us,  the  mere  retainer  would  not  raise  the  pre- 
sumption against  any  one,  not  against  a  spiritual  rector,  nor  npon  Fanshaw  r. 
Rotheram,  against  a  lay-rector." 

As  to  Meade  v.  Norbury  Mr.  Baron  Wood  stood  alone,  the  other  three  judges  of 
the  Court  of  Exchequer  were  against  him,  and  he  fell  into  the  mistaken  supposition 
that  the  land  might  be  discharged  of  the  tithes,  whereas,  they  are  holdings  and 
hereditaments,  as  distinct  from  the  land  ont  of  which  they  issue,  as  if  they  were  two 
separate  parcels  of  land.  Williams  v.  Bacon  is  not  in  point.  There  the  question 
arose  upon  a  bill  by  an  ecclesiastical  rector.  It  was  a  dispute,  not  between  the 
ecclesiastical  rector  and  the  terre-tenant,  but  between  the  ecclesiastical  rector  and 
another  person  who  claimed  to  be  entitled  to  the  tithes.  That  other  person  proved 
a  very  strong  title  which  the  Vice  Chancellor  supported,  but  a  new  trial  was  granted. 

In  each  and  every  one  of  these  cases,  there  was  .something  beyond  the  mere  non- 
payment. Title  was  proved  ;  there  was  a  dealing  with  the  tithes  as  being  the  pro- 
perty of  the  persons  to  whom  the  land  belonged,  and  there  was  enjoyment.  Non- 
payment with  proof  of  title,  entitles  the  jndge  to  leave  the  question  to  the  jui'y,  whether 
there  has  not  been  a  grant  from  the  lay-rector,  which  has  severed  that  portion  of  the 
tithes  from  the  rectory.  The  authorities  being  all  one  way,  it  is  bold  to  say  that  they 
are  contrary  to  principle  and  justice.  The  rule  of  law  has  subsisted  for  150  years. 
If  it  leads  to  inconvenient  consequences,  that  is  a  question  for  your  Lordships  in  your 
legislative  capacity  ;  and  a  [496]  bill  has  been  brouglit  in  and  passed  by  the  legislature 
which  allows  a  presmnption  to  he  raised  from  mere  non-payment  ;  but  the  very  passing 
of  that  bill  appears  to  me  to  afford  a  strong  argument  as  to  the  state  of  the  law  before 
that  bill  was  introduced.  To  overturn  that  long  series  of  uniform  authorities,  at  a 
time  when  the  public  convenience  requires  no  such  interference,  and  when  a  remedy 
has  been  afforded  to  the  public  by  the  legislature,  would  be  useless  and  dangerous  as 
a  precedent. 
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Ross  V.  Aglioiiby  *  and  Fairfax  r.  Iloldsworth,!  wore  also  cited  in  the  argu- 
ment. 

At  the  conclusion  of  the  argument  the  following  question  was  put  to  the  Judges  : — 
"  Whether  the  mere  nonpayment  of  tithes  is  a  sufficient  answer  to  a  claim  of  tithes 
made  by  a  lay-impropriator."  The  unanimous  opinion  of  the  Judges  was  delivered 
as  follows : — 

Tindal,  C.  J.  C.  P.  — I  have  to  state  to  your  Lordships  the  unanimous  opinion  of 
my  learned  brethren  and  myself,  that  the  mere  non-payment  of  tithes  is  not  a  sufficient 
answer  to  a  claim  of  tithes  made  by  a  lay-iinpropriator.  That  there  can  be  no 
presci'iption  mi  non.  decimando  against  a  lay-impropriator,  is  a  principle  of  law  so 
thoroughly  settled,  that  it  can  admit  of  no  doubt.  The  only  legal  ground,  therefore, 
on  which  the  non-pernancy  of  tithes  can  be  set  up  as  an  answer  to  a  claim  of  tithes  is, 
that  it  affords  a  presumption  of  the  grant  of  titlies  made  by  the  lay-impropriator  to  the 
terre-tenant.  So  far  as  the  authorities  have  been  brought  [497]  before  your  Lord- 
ships, not  a  single  instance  can  be  found  in  which  there  has  been  the  presumption 
of  a  grant  from  the  lay-rector,  where  there  has  not  been  some  positive  evidence,  some- 
thing more  than  the  mere  non-perception  of  tithes  from  all  time  as  the  foundation  for 
such  a  presumption.  The  course  of  authorities  is  uniform  in  this  respect,  so  as  to 
render  it  unnecessary  for  us  to  enter  into  that  discussion. 

The  question  put  bj'  your  Lordships  is  comprised  in  terms  merely  negative— that 
there  has  been  no  perception  of  tithes  by  the  lay-rector  at  any  period.  No  positive  or 
affirmative  ground  is  suggested  ;  no  separation  of  any  species  of  tithe  from  the  rest ; 
no  description  in  any  of  the  deeds  which  form  the  muniments  of  the  title  to  the  land, 
by  wliich  the  land  itself  is  stated  to  be  tithe-free  ;  no  instance  suggested  in  which 
the  tithes  have  ever  been  treated  as  property  by  the  owner  of  the  land,  either  in 
family  settlements  or  in  conveyances  from  one  hand  to  another  or  in  leases  from  the 
owners  of  the  tithes  ;  in  all  which  cases  there  would  have  been  a  positive  dealing 
with  the  tithes  as  a  substantive  property,  separate  and  distinct  from  the  land, 
and  in  which  the  enjoyment  of  that  property  through  the  non-perception  by  the 
lay-rector  would  have  gone  along  with,  and  been  consistent  with  the  documentary 
evidence. 

In  those  supposed  cases  nothing  would  have  been  wanting  but  the  production 
of  the  original  grant  of  the  tithes  from  the  lay-rector  to  the  terre-tenant,  and  the  want 
of  such  original  grant  might  well  be  supplied  by  the  presumption  that  it  once  existed 
and  was  lost  by  time  or  accident,  on  the  [498]  ordinary  grounds  on  which  such  pre- 
sumptions are  made;  but  the  presumption  in  this  case  if  made  at  all  must  be  grounded 
on  the  mere  non-perception  and  nothing  else.  We  are  unable,  however,  to  see  how 
the  presumption,  resting  on  such  negative  grounds  alone,  can  be  established  either 
in  principle  or  effect,  otherwise  than  as  a  prescription  in  non  decimando.  In  both 
cases  the  evidence,  and  the  only  evidence,  must  be  the  right  of  the  rector  on  the  general 
law  of  the  land,  the  occupation  of  titheable  land  by  the  terre-tenant  and  the  non-percep- 
tion of  tithes  arising  from  the  land,  from  the  earliest  times  to  the  rector.  The  claim 
on  the  part  of  the  landowner  is  precisely  the  same,  whether  set  up  as  a  prescription 
in  non  decimando,  or  the  presumption  of  a  grant ;  it  is  in  both  cases  a  claim  that  the 
land  is  to  be  held  free  from  the  payment  of  tithes.  If  therefore,  such  a  state  of  facts 
can  be  held  to  support  the  presumption  contended  for,  it  would  necessarily  follow 
that  in  every  case  the  non-payment  of  tithes  would  have  the  full  effect  of  a  prescription 
in  non  decimando,  though  such  a  prescription  is  admitted  not  to  be  evidence  in  law. 
Upon  these  short  grounds  we  have  come  to  the  conclusion  which  I  have  stated  to 
your  Lordships. 

Lord  Lyndhurst. — I  entirely  agree  in  the  opinion  which  has  been  so  well  and 
distinctly  expressed  by  the  Lord  Chief  Justice.  The  course  of  authorities  is  too  uniform, 
and  the  number  of  decisions  on  this  point  too  great  to  justify  us  in  departing  from 
them  on  any  grounds  that  have  been  stated  at  the  bar.  On  the  contrary,  it  would 
lead  to  this  conclusion,  that  whereas  a  prescription  in  non  decimando  cannot  be  in- 
sisted upon,  it  enables  the  party  under  another  shape  and  another  [499]  form,  namely, 
by  insisting  on  a  non-existing  grant  lost  by  time  or  accident,  to  avail  himself  of  precisely 
the  same  result  as  by  the  principle  in  non  decimando.     I  am  of  opinion  that  the 

*  i  Russ.  494.  t  1  Young,  79.,  and  on  appeal,  8  Bligh,  N.  S.  SS2. 
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decision  of  the  Court  below  was  correct,  and  on  these  grounds,  I  move  your  Lordships 
that  the  judgment  of  the  Court  below  be  affirmed. 

Lord  Brougham. — I  entirely  concur  in  the  opinion  expressed  by  my  noble  and 
leiirued  friend,  and  with  the  learned  judges  in  their  doctrine  on  this  subject.  It  is  not 
representing  this  case  truly  in  point  of  fact,  to  state  that  it  is  one  in  which  the  decisions 
in  the  courts  of  Westminster  Hall  have  been  at  variance  or  in  conflict ;  in  which  at  one 
time,  and  down  to  a  certain  period,  namely,  1796  or  1797,  they  were  one  way,  and 
that  since  that  period  they  have  been  uniformly  the  otlier.  If  it  were  so,  and  all 
the  courts  in  Westminster  Hall  without  any  controlling  jiower  exercised  by  this  house 
in  review  and  in  reversal  of  the  later  decisions  had  for  the  last  forty  years  uniformly 
treated  the  subject  in  this  way,  I  should  say  even  in  that  case,  it  would  be  a  .strong 
thing  for  your  Lordships,  to  rever.se  a  doctrine  standing  upon  a  current  of  former 
decisions,  which  had  been  adopted  by  the  judges  as  evidence  of  the  law,  which  had 
been  accepted  by  the  profession,  and  acted  upon  by  them  in  advising  their  clients, 
which  had  been  the  foundation  of  many  titles  at  present  held  under  that  supposed 
law.  It  would  be  a  strong  act  for  this  hotise  upon  that  forty  years'  law,  (if  it  were 
so,)  to  alter  the  law  which  had  existed  previously,  and  for  which  that  later  course  of 
decisions  had  been  as  it  were  the  substitute.  But  that  is  by  no  means  the  case  in  point 
of  fact ;  no  [500]  such  new  law  has  been  laid  down  since  1797  ;  there  is  no  conflict 
whatever  of  the  earlier  decisions  with  the  later,  when  those  come  to  be  examined  ; 
they  nuvy  appear  to  be  in  favour  of  the  argument  contended  for  by  the  Appellant, 
or  against  the  right  of  the  impropriator  ;  but  when  they  are  examined  mitnitely, 
in  no  one  case  has  it  been  found, — (and  I  put  it  to  the  counsel  for  the  Plaintifl'  in  ermi', 
and  he  could  furnLsh  me  with  none,) — that  even  the  presumption  of  a  grant  has  1ieen 
set  up  to  defeat  the  right  to  tithes  by  the  lay-impropriator,  any  more  than  of  a  sjnritual 
person,  where  there  was  a  mere  non-pernancy  unaccompanied  by  any  other  matter. 
Medley  v.  Talmy  in  the  reign  of  King  William  is  the  strongest  of  those  cases,  and  in 
that  case  there  had  been  a  conveyance  of  forty  or  fifty  years  old,  namely,  executed 
in  1651,  of  the  lands  in  question  as  tithe-free  ;  and  whoever  holds  that  case  of  Medley 
V.  Talmy  to  be  in  conflict  with  the  decision  in  this  case,  takes  his  account  of  the  case 
from  the  marginal  note  and  not  from  the  statement  of  the  context. 

Agreeing,  as  I  entirely  do  with  the  learned  judges  in  their  opinion,  and  in  the 
grounds  on  which  they  have  stated  their  opinions,  and  also  with  my  noljle  and  learned 
friend,  who  has  moved  the  affirmance  of  the  decision  of  the  Court  below,  it  is  quite 
unnecessary  for  me  to  go  at  length,  or  indeed  at  all,  into  a  comparison  of  those  cases. 
Suffice  it  to  say,  that  upon  looking  for  the  only  case  not  cited  at  the  bar,  and  which 
Lord  Eldon  in  Berney  v.  Harvey  alludes  to,  as  having  been  decided  in  the  Court  of 
Exchequer  against  the  law  contended  for,  (namely,  the  case  in  1727,)  we  find  there 
is  no  distinct  account  to  be  gathered  from  what  [501]  his  Lordship  did  say  about 
it.  Two  cases  have  been  suggested  as  answering  the  description,  but  when  examined, 
neither  of  them  does  so.  One  is  Sweetapple  r.  Kingston,  {'2  Eagle  &  Young,  p.  1.) 
But  upon  looking  at  it,  I  find  it  is  impos.^iible  that  can  be  the  case,  because  that  is 
principally  a  question  of  modus ;  and  in  the  other  points  it  goes  .still  further  from 
it.  The  other  case  which  a  learned  judge  suggested,  is  Stone  r.  Rideout,  (2  Eagle 
&  Yoting,  p.  6.)  which  is  reported  in  Bunbury,  p.  62.  ;  but  when  I  look  to  that  cisc. 
I  find  that  it  is  whoUv  inapplicable;  it  does  not  at  all  answer  the  description,  though 
it  is  in  the  year  1728,  and  comes  near  the  date  of  Lord  Eldon's  citation  :  it  was  a 
case  in  which,  in  answer  to  a  bill  for  tithes,  there  was  set  up  a  right  in  the  vicar  to 
the  tithes,  consequently,  that  must  by  law  be  proved  by  endowment,  and  they  failed 
to  prove  it.  What  did  they  say  next  1  They  said  that  the  land  was  covered  by  a 
certain  modus  ;  therefore,  that  no  more  agrees  with  the  description  than  Sweetajiple 
V.  Kingston.  We  are  therefore  led  to  conjecture  that  there  is  no  such  case,  for  it 
has  e-scaped  the  industry  of  the  bench,  and  also  of  the  learned  counsel  at  tlie  bar. 

It  is  said,  that  judges  have  doubted  this  law,  that  Lord  Eldon,  still  more  Lord 
Redesdale.  Mr.  Baron  Wood,  (though  certainly  overruled  by  the  majority  of  the 
Court  in  the  case  cited,)  Lord  Hardwicke,  Lord  Talbot  and  Lord  Loughborough  also 
in  a  case  l)efore  him,  have  expressed  a  similar  opinion,  and  the  whole  weiglit  of  those 
doubts  (for  they  amount  to  no  more,)  has  been  pressed  upon  your  Lordshi]is  and  upon 
the  learned  judges  who  have  assisted  you  in  the  argument.  I  think  it  operates  the 
other  way.  [502]  What  am  T  to  say  of  the  law  when  I  find  such  judges  as  Lord 
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Hardwicke  and  Lord  Talbot  represented,  (I  don't  know  where,  for  I  cannot  find  it 
in  their  own  words,)  but  represented  by  Lord  P^ldon  as  having  "struggled  much 
but  ineffectually  against  it  "  i  *  Is  that  not  saying  in  terms,  that  the  law  is  too 
strong  for  them  ?  And  all  the  result  of  that  doubt  and  srtuggle  is,  that  they  were 
defeated  by  the  strength  of  the  law,  and  that  the  decisions  have  been  so  uniform, 
and  the  law  was  so  clearly  established,  that  they  could  not  alter  it.  I  have  looked 
into  Lord  Redesdale's  argument,!  and  a  most  strong  and  cogent  argument  it  is,  as 
Mr.  Baron  Wood's  also  is,  in  the  particulars  to  which  Lord  Eldon  refers.  Lord  Rede.s- 
dale's  argument  amounts  to  this,  that  one  cannot  see  why  this  should  ever  have  been 
the  law;  that  it  rests  on  no  sound  principle;  that  the  reasoning  which  applies  to 
a  spiritual  rector  does  not  apply  to  a  lay  rector.  That  is  perfectly  true,  but  there 
are  many  other  cases  in  which  a  uniform  course  of  decision  has  made  the  law  and 
settled  it ;  and  although  it  originated  in  reasons  which  you  cannot  now  discover, 
or  where  you  see  it  originated  in  error,  even  then  you  can  never  un.settle  the  law 
so  established.  A  very  recent  case  proves  this  strongly, — I  mean  the  celebrated 
case  of  Cadell  r.  Palmer,  from  which  it  is  clear  that  the  doctrine  that  an  executory 
devise  is  good  not  with  reference  to  infancy,  but  simply  good  for  twenty-one  years 
beyond  a  life  or  hves  in  being,  originated  in  the  consideration  that  until  twenty-one 
an  infant  not  being  of  age,  [503]  could  not  bar  the  remainders  over  by  suffering  a 
recovery  or  levying  a  fine.  Ever  since  the  judicial  decision  in  the  Duke  of  Norfolk's 
case,  professional  men  have  acted,  and  parties  have  purchased  not  with  reference 
to  the  infancy,  and  the  difhculty  of  levying  a  fine  or  suffering  a  recovery,  but  with 
reference  to  this,  that  absolutely  a  man  could  entail  his  lands  on  lives  in  being,  and 
twenty-one  years  over.  And  what  have  your  Lordships  held  in  Cadell  r.  Palmer  ?  | 
And  what  did  the  learned  judges  all  advise  your  Lord.ships  to  hold  1  Why,  that 
a  man  could  entail  his  lands  for  a  life  or  lives  in  being,  and  that  the  executory  devise 
was  good,  which  added  to  that  a  term  of  twenty-one  years  in  gross,  without  reference 
to  infancy  at  all.  And  I  put  the  que.stion  to  their  Lordships  with  the  view  of  setting 
it  in  the  strongest  light,  by  excluding  the  infancy  altogether.  That  is  a  remarkable 
instance  where  every  body  sees  that  the  rule  crept  into  the  law  per  incuriam,  and  by 
a  sort  of  mistake,  by  a  confusion  (if  I  may  so  speak.)  easily  explained,  which,  if  we 
were  to  make  the  law  now.  we  should  not  perhaps  fall  into,  but  which  cannot  be  taken 
into  account  in  order  to  impugn  the  authority  of  a  train  of  uniform  decisions. 

I  cannot  conclude  the  observations  which  I  have  thought  it  necessary  to  add  on 
this  important  case,  without  remarking  upon  the  course  of  argument  pursued  by 
the  very  learned  and  ingenious  counsel  for  the  Plaintiff  in  error,  in  his  reply.  He 
says  we  are  not  bound  by  decisions  below,  but  we  are  only  bound  by  our  own  decisions. 
If  that  were  the  case,  we  should  have  nothing  to  do  but  to  hear  appeals  and  writs  of 
error,  and  every  [504]  possible  question  would  be  set  afloat.  We  are  not  bound  by 
law ;  that  is,  we  may  if  we  choose  do  a  wrong  act,  we  may  neglect  the  whole  course 
of  decisions  in  Westminster  Hall.  There  is  no  doubt  of  that,  because  they  have  not 
the  force  of  decisions  in  the  supreme  Court  of  Parliament,  the  last  resort ;  but  that 
we  ought  always  to  listen  to  decisions  from  inferior  courts,  is  evidenced  by  the  cir- 
cumstance that  we  hear  this  case  argued  in  the  presence  of  the  learned  judges,  in  order 
that  they  may  advise  the  House  upon  the  question  of  law.  If  we  are  not  to  be  in- 
fluenced by  the  authorities  of  the  courts  in  Westmin.ster  Hall,  why  do  we  ask  them 
to  tell  us  what  our  journals  could  tell  us  1  They  cannot  look  ijito  our  journals  ;  they 
look  into  their  decisions  and  tell  us  their  opinions  on  the  authority  of  decided  cases, 
and  we  hold  that  to  be  a  great  help  and  guide  to  us.  A  strong  ground  might  be  laid 
for  holding  a  decision  not  to  be  law.  Fitzroy  r.  Gwillim  (1),  was  for  some  years  reckoned 
bad  law.  yet  was  never  actually  overruled  :  and  the  same  remark  may  be  made 
on  that  case  of  Corbett  /;.  Poelnitz  (2).  What  is  that  but  saying,  that  every  now  and 
then  a  wrong  decision  is  made  and  then  is  set  right,  a  proposition  very  dift'erent  from 
saying  there  is  a  current  of  decisions  all  one  way,  a  uniform  course  of  decisions  without 
any  one  exception  ?     We  cannot  say  there  is  any  conflict  here. 

Lord  Redesdale's  argument  in  Norbury  v.  Meade  [3  Bli.  211],  is  most  able;  he 
seems  to  say  there  may  be  a  prescription  in  non  decimando  in  the  case  of  a  lay  im- 

*  In  Berney  v.  Harvey,  17  Ves.  119.  tin  Norburv  v.  Meade  [3  BU.  211]. 

I  7  Bligh,  N.  S.  22.  (1)  1  T.  R.  153.  '  (2)  1  T,  R,  5. 
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propriator.  It  looks  like  that  I  admit ;  but  whether  lie  meant  it  to  be  so  is  another 
iiuestion  ;  [505]  although  ho  enters  into  a  diseussion  to  show  the  great  difl  erciice 
between  a  lay  rector  and  a  spiritual  rector. 

I  entirely  concur  in  the  opinion  of  the  learned  judges,  antl  recommend  your  lord- 
ships with  my  noble  and  learned  friend  to  afKrm  the  decision  of  the  court  below. 

Judgment  affirmed. 


[506]  lEELAND. 

COUKT  OF  CHANCERY. 


The  lieverend  Marcus  Monck, — Appellant ;  Charles  Henry  Paget,  Esq.,  the 
Honourable  Sir  Charles  Paget,  and  Dame  Eliz.  Aeaminta,  hi.s  wife, 
Hen.  G.  Monck  Browne,  an  infant,  by  the  Eev.  John  G.  Browne,  his 
paternal  uncle,  and  next  friend,  DoM.  Browne,  and  Catherine  Ann 
Isabella,  his  wife, — Respondents  [1835]. 

[Mews'  Dig.  i.  355.     S.C.  3  CI.  &  F.  430.] 

H.  M.,  who  died  in  December,  1815,  by  his  will  devised  a  term  in  his  lands 
at  W.  in  trust  to  pay  his  debts,  and  the  legacies  and  annuities  given  by 
his  will.  He  thereby  gave  to  his  mother  R.  M.  the  sum  of  £500  and  an 
annuity  of  £200,  in  addition  to  her  jointure  of  £800  a  year  charged  upon 
the  lands  devised.  He  also  gave  to  his  sister  A.  M.  an  annuity  of  £400, 
upon  condition  that  she  released  his  estates  from  any  charge,  claim,  or 
demand  she  might  have  thereon. 

Upon  a  bill  filed  in  1816,  to  carry  the  trusts  of  the  will  into  execution,  R.  M., 
by  her  answer,  claimed  her  jointure  of  £800  a  year,  and  a  sum  of  £300, 
with  interest,  as  charged  upon  the  lands  devised  under  covenant  by  her 
marriage  settlement.  She  also  claimed  the  annuity  of  £200,  and  the  sum 
of  £500,  with  interest,  given  by  the  will  ;  and  all  arrears  of  rents  of  the 
lands  devised  due  at  the  death  of  her  husband,  the  testator's  father,  which 
had  been  received  by  the  testator.  She  further  claimed  a  proportion 
of  the  value  of  the  timber  planted  on  the  lands  devised  by  her  husbanfl 
when  tenant  for  life,  under  the  acts  for  the  encouraging  of  planting  in 
Ireland  ;  and,  finally,  she  claimed  under  the  will  of  her  husband  the  re- 
sidue of  his  personal  estate. 

[507]  A.  M.,  by  her  answer,  set  up  various  claims,  as  charges  upon  the  lands 
devised,  arising  out  of  the  settlement  made  upon  the  marriage  of  her  father 
and  mother  E.  M.,  and  upon  transactions  with  her  father  and  brother,  the 
testator  ;  among  which  claims  was  an  annuity  of  £400  under  an  agree- 
ment alleged  to  have  been  made  by  the  testator  with  the  father,  in  con- 
sideration of  his  forbearing  to  exercise  in  favour  of  A.  M.  a  power  of  appoint- 
ment over  £15,000  charged  upon  the  lands  ;  and  she  siibmitted  that 
the  condition  annexed  by  the  will  of  H.  M.  to  the  annuity  of  £400  thereby 
given  to  her  was  inequitable,  and  that  she  ought  not  to  be  put  to  any 
election  until  her  rights  against  the  estate  of  H.  M.  were  ascertained. 

R.  M.  died  in  1818,  having  by  will  given  the  residue  of  all  her  property  to  A.  M., 
who  was  appointed  executrix,  and  proved  the  will  under  the  decree  made 
in  the  cause  in  181S.  A.  M.  carried  in  a  charge,  by  which  she  claimed 
as  representative  of  R.  M.  an  apportionment  of  the  annuity  of  £S00  undei- 
settlement,  and  of  £200,  and  the  legacy  of  £500  under  the  will  of  H.  M.; 
and  in  her  own  right  she  claimed  the  arrears  of  the  annuity  of  £400  under 
the  will  of  H.  M.;  and  she  thereby  offered  to  release  the  estate  of  H.  iM. 
from  every  other  charge,  claim,  or  demand  whatsoever,  which  she  might 
have  thereon. 
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The  Master  by  his  report  found  that  A.  M.  was  entitled,  as  executrix  of  R.  M., 
and  in  her  own  right,  according  to  tlie  charge  ;  and  a  decree  was  made 
for  sale  of  the  lands  comprised  in  tlie  term,  to  satisfy  the  charges.  'J'iiis 
decree  was  made  in  1831.  A.  M.  died  in  1830,  having  received  all  arrears 
of  the  annuities  claimed  under  the  will  in  her  own  right,  and  as  due  to 
R.  M..  and  also  interest  upon  the  legacy  of  £500  given  to  R.  M.  under 
the  will  of  H.  M. 

Upon  a  second  suit  against  the  trustees  of  the  inheritance,  representing  that 
it  would  be  more  for  the  benefit  of  the  parties  interested  that  the  fee-simple 
should  be  sold  instead  of  the  term,  it  was  accordingly  directed  by  a  decree, 
which  was  enrolled  in  1832,  and  proceedings  were  taken  for  the  sale. 
In  1831:  a  motion  was  made  in  botli  causes  before  the  Ma.ster  of  the  Rolls 
by  M.  M.,  the  administrator  de  bonis  non  of  R.  M.,  for  leave  to  go  before 
the  Master  in  the  first  cause,  and  prove  the  several  unproved  demands 
made  by  and  in  the  answer  of  R.  M.,  but  omitted  in  the  charge  of  A.  M., 
or  to  file  a  supplemental  or  other  bill  to  establish  such  demand.  This 
motion  having  been  refused,  a  new  motion  was  made  [508]  before  the 
Lord  Chancellor  for  leave  to  file  a  supplemental  or  other  bill  to  establish 
the  unproved  claims,  or  that  such  other  order  might  be  made  as  to  the 
Court  should  seem  fit.     This  motion  being  also  refused. 

Upon  appeal  to  Parliament,  a  case  was  made  for  permission  to  caiTV  in  a  charge 
and  prove  the  claims  in  the  original  suit. 

The  appeal  was  dismissed  witli  costs. 

Previous  to  the  marriage  of  George  Paul  Monck  with  the  Lady  Araminta,  his 
wife,  the  father  and  mother  of  the  Appellant,  a  marriage  settlement  was  executed, 
bearing  date  the  2"2d  day  of  April,  1755,  whereby  the  estates  of  George  Paul  Monck 
were  settled  on  him,  and  the  issue  male  of  the  marriage  in  strict  settlement,  charged 
with  a  jointure  of  £800  a  year  for  Lady  Araminta,  payable  half  yearly  ;  and  George 
Paul  Monck  covenanted,  that  in  case  Lady  Araminta  should  survive  him,  his  heirs, 
executors,  or  administrators,  should,  out  of  his  real  or  personal  estate,  pay  her  £300 
immediately  after  his  decease. 

In  Michaelmas  term,  1777,  the  said  George  Paul  Monck  and  Henry  Monck,  the 
eldest  son  of  the  marriage,  suffered  a  recovery  of  the  settled  estates,  and  by  deed  declar- 
ing the  uses  of  the  recovery,  and  bearing  date  the  3d  day  of  December,  1777,  the  said 
estates  were  limited  to  the  use  of  trustees  for  a  term  of  1000  years,  and  subject 
thereto  to  the  use  of  George  Paul  Monck  for  life,  with  remainder  to  the  use  of  Henry 
Monck  in  fee.  The  trusts  of  the  term  were  by  sale  or  mortgage  of  the  estates,  to 
raise  such  sura  of  money,  not  exceeding  £15,000,  and  to  pay  and  apply  the  same  in 
such  manner  and  for  such  purposes  as  George  Paul  Monck  by  [509]  any  wi'iting 
under  his  hand  and  seal,  or  by  his  last  will  and  testament,  shoukl  direct  and  appoint. 

George  Paul  Monck  died  on  the  7th  of  October,  1804,  leaving  Lady  Araminta, 
his  widow,  and  Henry  Monck,  his  eldest  son.  Some  years  before  his  death,  by  his 
will,  dated  on  the  24th  of  May,  1790,  George  Paul  Monck  bequeathed  all  his  ready 
money,  rents,  and  arrears  of  rent  due  and  owing  to  him  at  his  decease,  household 
goods  and  furniture,  with  the  lease  of  the  house  then  occupied  by  him  in  the  city 
of  Bath,  and  all  other  his  personal  estate  and  effects  whatsoever,  to  the  said  Lady 
Araminta,  her  executors,  and  administrators,  subject  to  the  payment  of  his  funeral 
and  testamentary  expenses  and  simple  contract  debts  only,  declaring  it  to  be  his  in- 
tention, that  the  property  given  to  Lady  Araminta,  by  his  will,  should  as  far  as  in 
his  power  be  exempted  and  exonerated  from  the  payment  of  his  bond  debts,  judg- 
ments, mortgages,  and  other  incmnbrances,  which  he  thereby  directed  should  be 
charged  on,  and  affect  his  real  estates  only ;  and  he  appointed  Lady  Araminta  sole 
executrix  of  his  will  ;  he  afterwards  added  to  his  will  a  codicil,  bearing  date,  on  the 
25th  of  May,  1802,  whereby,  after  reciting  the  will,  he  restricted  the  bequest  of  his 
household  goods  and  furniture,  with  the  lease  of  his  house  at  Bath,  to  the  natural  life 
of  Lady  Araminta,  bequeathing  it  over  after  her  decease  to  his  daiightcr,  Anne  Monck, 
her  executors  and  administrators,  but  confirmed  his  will  in  all  other  respects. 

Upon  the  death  of  George  Paul  Monck,  Lady  Araminta  Monck  declining  to  act 
as  his  executrix,  Henry  Monck  took  out  letters  of  administration,  with  the  will  annexed 
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of  George  Paul  .Mmifk,  an<l  [510]  possessed  himself  of  his  personal  estate  and  efi'ects, 
and  received  the  rents  and  arrears  of  rent  of  the  real  estates,  which  were  owing  to 
tieorge  Paul  ^hnick,  at  his  death,  hut  never  accounted  for  them  to  Ladj-  Araminta 
Monek . 

Henry  ^[onck  dictl  in  the  nionth  of  Deceniher,  llSlo,  having  made  his  will,  dated 
on  the  "J-tth  of  July,  1815,  wherehy  he  devised  all  his  towns,  castles,  lands,  and  other 
hereditaments,  to   the  use  of   Arthur  Hume.  Esq.,  and  the  Honourahle  William 
Vesey  Fitzgerald,  their  executors  and  administrators,  for  a  term  of  4000  years  ;  and 
subject  thereto  he  devised  one  moiety  of  the  said  hereditaments  to  the  Right  Honour- 
able George  Beresford,  commonly  called  Lord  (ieorge  Beresford,  and  Artliur  Saunders 
(iore.  Earl  of  Arran,  their  executors  and  administrators, during  the  life  of  his  daughter, 
the  Eespondent,  Catherine  Ann  Isabella  Browne,  wife  of  the  Respondent,  Dominick 
Browne,  upon  trust  to  pay  the  rents  and  profits  of  the  said  moiety  to  her  separate 
use.  during  her  life,  and  after  her  decease  to  the  use  of  the  said  Dominick  Browne 
for  life,  with  remainder  to  the  use  of  the  sons  and  daughters  of  Catherine  Ann  Isabella 
Browne,  in  strict  settlement,  with  divers  remainders  over  ;  and  he  devised  tlie  other 
moiety  of  the  hereditaments  (subject  to  the  term  of  4000  years)  to  the  use  of  George 
Beresford,  and  Arthur  Saunders  Gore,  Earl  of  Arran,  their  executors  and  adminis- 
trators, during  the  life  of  his  daughter,  the  Respondent.  Elizabeth  Araminta  Paget, 
wife  of  the  Respondent,  Sir  Charles  Paget,  upon  similar  trusts  for  her  separate  use 
during  her  hfe.  with  remainder  after  her  decease  to  the  use  of  Sir  Charles  Paget  foi- 
life,  with  remainder  to  the  use  of  the  [511]  sons  and  daughters  of  the  said  Elizabetli 
Araminta  Paget,  in  strict  settlement,  with  divers  remainders  over  ;  the  trusts  of  tlie 
term  were  by  sale,  or  mortgage,  or  other  disposition  of  the  estates,  to  levy  and  raise 
such  sum  or  sums  as  should  be  sufficient  to  pay  and  satisfy  all  his  just  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  and  annuities  given  by  his  will,  and  to 
apply  the  sums  so  to  be  raised  in  payment  thereof  accordingly.     He  tlien,  among 
other  bequests,  directed  the  payment  of  £200  a  year  to  his  mother,  Lady  Araminta 
Monck,  and  her  assigns,  during  her  life,  in  addition  to  her  jointure,  and  £400  a  year 
to  his  sister,  Ann  Monck,  in  case  she  should  survive  Lady  Araminta  llonck  ;  and  he 
declared  that  he  had  given  the  annual  sum  of  £400  to  Ann  Monck  upon  this  express 
condition,  that  she  released  his  estates  from  any  charge,  claim,  or  demand  whatsoever 
that  she  might  have  thereon.     He  also  gave  £500  to  his  mother.  Lady  Araminta 
Monck,  to  be  paid  at  the  expiration  of  twelve  calendar  months  after  his  decease  ; 
and  he  gave  and  bequeathed  all  his  personal  estate  and  effects  to  his  wife,  Lady  Eliza- 
beth Monck,  for  her  absolute  use  and  benefit,  and  directed  that  if  any  of  his  debts 
should  be  paid  out  of  his  personal  estate,  Lady  Elizabeth  Monck  should,  in  that  ca.se, 
be  entitled  to  be  reimbursed  out  of  the  premises  comprised  in  the  term  of  4000  years, 
whatever  monies  should  have  been  applied  out  of  his  said  estate  and  effects,  in  pay- 
ment of  his  debts  ;  and  he  appointed  his  wife  sole  executrix  of  his  will. 

Henry  Monck  was  indebted  at  the  time  of  his  death  to  various  persons  to  a  large 
amount,  and  after  his  death  Lady  Ehzabeth  Monck.  having  [512]  survived  him, 
proved  his  will,  and  in  March,  1816,  filed  her  original  bill  in  the  Court  of  Chancer}' 
in  Ireland,  against  Lady  Araminta  Monck,  Ann  Monck.  Dominick  Browne,  and 
Catherine  Ann  Isabella  his  wife,  and  Henrietta  Araminta  Monck  Browne,  their  only 
child,  Charles  Paget,  and  Elizabeth  Araminta  his  wife,  and  the  Respondent  Charles 
Henry  Paget  their  eldest  son,  Arthur  Hume  and  William  Vesey  Fitzgerald,  the  trustees 
of  the  term  of  4000  years  ;  George  Beresford  and  Arthur  Saunders  Gore,  Earl  of 
Arran,  the  Appellant  Arthur   Dawson,  and  Catherine  his  wife,  James  Hamilton, 
Margaret  Carroll.  Joseph  Finnegan,  the  Right  Honourable  Henry  de  le  Poer,  Marquis 
of  Waterford.  and  Walter  Jones,  all  named  in  or  interested  under  the  will  of  the  said 
Henry  Monck  ;  and  after  setting  forth  the  will  of  Henry  Monck,  and  his  death,  and 
stating  that  Henry  Monck  was  indebted  at  the  time  of  his  death  to  a  number  of  jiersons. 
and  that  several  of  them  had  applied  to  the  Plaintiff  to  pav  their  demands,  and  had 
threatened  to  harass  her  with  divers  suits  for  that  purpose,  the  bill  prayed  (among 
other  things)  that  the  Defendants  might  set  forth  an  account  of  the  real  estates  de- 
vised to  be  sold,  and  that  they  might  set  forth,  what  right,  title,  interest,  property, 
claim,  or  demand  the\-,  or  any  and  which  of  them  respectively,  had  to  the  real  estates, 
and  that  Ann  Monek  might  make  her  election  whether  she  would  accept  the  annuity 
to  her  in  the  will  given,  releasing  all  her  other  claims  and  charges  whatsoever  which 
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she  might  have  in  or  to  tlie  said  estates,  or  rely  and  insist  upon  the  said  claims  and 
charges,  and  that  she  might  set  forth  the  same  respectively,  and  that  an  account 
might  also  be  taken  [513]  of  the  debts,  legacies,  and  funeral  and  testamentary  ex- 
penses of  Henry  Monck,  and  also  of  any  charges  affecting  the  said  lands  for  arrears 
of  jointure,  rent-charges,  or  othervk^ise,  and  tliat  the  several  creditors  and  legatees 
of  Henry  Monck,  might  be  at  liberty  to  come  in  before  the  Master,  and  make  proof 
of  their  several  demands,  alid  that  the  trusts  of  the  said  will  might  be  in  all  things 
carried  into  execution,  and  that  a  competent  part  of  the  lands  and  j)remises  comprised 
in  the  term  of  4000  years  might  be  sold  for  the  said  term,  for  the  purposes  in  the  will 
mentioned,  and  that  tlie  several  creditors  who  should  come  in  and  contribute  to  the 
expenses  of  the  suit,  might  be  paid  their  demands  with  interest  and  costs,  and  that 
the  other  creditors  and  legatees  might  be  paid  their  demands. 

Lady  Araminta  Monck  filed  her  answer  to  the  foregoing  bill,  and  admitted  the 
will  of  Henry  Monck,  particularly  the  bequest  to  her  of  the  annuity  of  £"200,  and  the 
sum  of  £500  and  with  reference  to  the  estates  devised  to  be  sold,  she  said  that  she 
believed  they  were  the  same  estates  comprised  in  the  settlement  of  the  2'2d  of  April, 
1755,  whereby  the  jointure  of  £800  and  the  sum  of  £300  were  secured  to  her,  but 
which  sum  of  £300  had  never  been  paid  to  her.  The  answer  then  set  forth  the  will 
of  George  Paul  Monck,  his  death,  and  administration  to  him  by  Henry  Monck.  The 
Defendant  tlien  said  she  claimed  to  be  entitled  to  receive  from  the  said  real  estates 
the  two  annuities  of  £800  and  £200,  and  the  two  sums  of  £300  and  £500,  with  interest 
on  the  said  two  sums  from  the  periods  virhen  the  same  respectively  became  payable, 
together  with  all  rents  and  arrears  that  were  due  and  owing  to  George  Paul  Monck, 
at  the  time  of  [514]  his  decease  ;  and  the  Defendant  also  claimed  "  such  proportion 
"  of  the  value  of  the  timber  planted  by  George  Paul  Monck  on  liis  said  estates  as  George 
"  Paul  Monck  was  entitled  to,  under  and  by  virtue  of  the  several  acts  for  the  encourage- 
"  ment  of  planting  in  Ireland  ;  "  she  also  claimed  all  the  residue  of  his  personal  ])roperty, 
after  payment  of  his  simple  contract  debts,  funeral  expenses,  and  the  costs  oi  proving 
his  will. 

Ann  Monck  also  filed  her  answer  to  the  bill,  and  thereby  admitted  the  will  of 
Henry  Monck,  and  more  especially  the  bequest  to  her  of  the  annual  sum  of  £400, 
in  case  she  should  survive  her  mother.  Lady  Araminta  Monck  ;  and  she  claimed 
the  annuity  of  £400,  and  also  brought  forward  several  other  claims  against  the  estates. 

In  November  1817,  the  PlaintiflF  amended  her  bill,  but  did  not  require  Lady 
Araminta  Monck  to  answer  her  amended  bill ;  and  afterwards,  by  an  order,  dated 
on  the  '20th  of  November,  1817,  the  names  of  the  Appellant  and  others  were  struck 
out  of  the  bill  as  parties  defendants. 

By  a  decree  in  the  cause,  dated  on  the  13th  of  November,  1818,  it  was,  among 
other  things,  ordered,  that  the  Master  should  take  an  account  of  the  debts,  charges, 
and  incumbrances  affecting  the  real  estates  of  Henry  Monck  ;  and  it  was  ordered  and 
declared,  that  Ann  Monck  was  bound  to  make  her  election  between  the  reversionary 
annuity  bequeathed  to  her  by  the  will  of  Henry  Monck,  and  her  other  claims  in  the 
pleadings  mentioned  affecting  the  estate  of  Henry  Monck,  before  she  was  ]icrmitted 
to  file  any  charge  in  the  Master's  office  under  the  decree.  And  it  was  [515]  further 
ordered,  that  all  creditors  and  legatees  of  Henry  Monck,  and  all  persons  having  debts, 
charges,  and  incumbrances  affecting  his  estates,  should  have  liberty  to  come  in  before 
the  Master  to  prove  and  ascertain  the  same. 

Lady  Araminta  Monck  died  in  the  year  1818,  before  any  further  proceedings 
were  had  in  the  cause.  She  had  previously  made  a  will,  whereby  she  appointed  her 
daughter,  Ann  Monck,  her  sole  executrix,  who  accordingly  proved  her  will  ;  but 
no  bill  of  revivor,  or  other  bill,  was  ever  filed  in  the  cause  for  the  purpose  of  bringing 
the  personal  representative  of  Lady  Araminta  Monck  before  the  court. 

Ann  Monck,  on  the  1st  of  July,  1819,  filed  her  charge  under  the  decree,  and 
thereby  charged  that  she  was  entitled  as  the  executrix  of  Lady  Araminta  Monck 
(though  not  before  tlie  court  in  that  cliaracter)  to  the  arrears  of  the  annuity  of  £800, 
secured  by  the  settlement  of  the  22d  of  April,  1755,  and  to  the  arrears  of  the  annuity 
of  £200,  bequeathed  to  Lady  Araminta  by  Henry  Monck.  and  also  to  the  legacy  of 
£500.  bequeathed  to  Lady  Araminta  by  Henry  Monck,  with  the  interest  due  thereon. 
She  also  elected  to  take  the  annuity  of  £400  liequeathed  to  her  by  the  will  of  Henry 
Monck,  and  offered  to  release  his  estate  from  any  other  charge,  claim,  or  demand, 
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that  she  might  have  thereon.  But  Ann  Monck  did  not,  either  hy  her  ehargi',  or 
otherwise  in  her  hfe-time,  bring  forward,  as  exeeutrix  of  Lad\-  Araininta  ^h)nek,  the 
several  other  claims  set  forth  by  Lady  Aramiiita  i\h)nek  in  her  answer. 

Pursuant  to  the  decree,  the  Master  made  his  report,  dated  on  the  'i.'id  of  January, 
1821,  and  [516]  thereby  found  that  Ann  iMonck  was  entitled,  as  such  executrix  of  Lady 
Araminta,  to  an  arrear  of  £500  on  foot  of  the  annuity  of  £200  bequeathed  to  her 
by  Henry  Monck,  and  also  to  the  legacy  of  £500  bec[ueathed  to  her  by  Henry  Monck. 

No  exception  was  taken  to  this  report  by  Ann  Monck  in  her  life-time,  and  the 
cause  coming  on  for  further  directions  on  the  7th  of  March,  1821,  it  was,  amongst 
other  things,  ordered  and  decreed,  that  the  Defendants,  Dominick  Browne  and  Catlier- 
iiie  Ann  Isabella  his  wife.  Sir  Charle-s  Paget  and  Elizabeth  Araminta  his  wife,  or  some 
or  one  of  them,  should  forthwith  pay  unto  the  Plaintifi'  and  the  several  Defendants 
and  creditors  their  respective  demands,  with  interest  so  far  as  they  were  entitled 
thereto  until  paid  ;  and  also  the  costs  of  tlie  Defendants,  or,  in  default  thereof,  that 
the  Master  should,  within  six  months,  sell  the  several  towns  and  lands  comprised  in 
the  said  term  of  4000  years,  for  the  purpose  of  paying  the  incumbrances  directed  to 
be  raised  under  the  said  trust  term. 

No  sale  took  place  under  this  decree,  and,  in  November,  1831,  the  Respondents 
hied  their  bill  in  the  Court  of  Chancery  in  Ireland,  against  Lady  Elizabeth  Monck, 
(ieorge  Beresford,  and  Arthur  Saunders  Gore,  Earl  of  Arran,  for  a  sale  of  the  inherit- 
ance of  the  said  estates.  The  bill  set  forth  the  will  of  Henry  Monck,  his  death,  and 
the  probate  of  his  will  by  Lady  Elizabeth  Monck,  and  the  said  original  bill  filed  by 
Iier,  for  carrying  the  trusts  of  the  will  into  execution  ;  the  Respondents'  bill  then  set 
forth  the  order  of  the  13th  of  November,  1818,  and  the  Master's  report  made  in 
pursuance  thereof,  and  the  final  decree  of  the  7th  [517]  of  March,  1821  ;  the  Re- 
spondents' bill  then  stated,  that  Henry  George  Monck  Browne  was  born  after  tlie 
date  of  the  final  decree,  and  that  under  the  limitations  of  the  will  he  was  entitled  to 
an  estate  tail  in  a  moiety  of  the  estates,  upon  the  decease  of  the  survivor  of  Catherin  e 
Ann  Isabella  and  Dominick  Browne,  and  that  no  sale  had  been  liad  of  the  estates 
comprised  in  the  term  of  4000  years,  and  that  it  would  be  greatly  for  the  benefit  of 
all  parties  interested  in  the  estates  that  a  sale  of  the  fee  and  inheritance  of  a  competent 
part  thereof  should  take  place  under  the  decree  of  the  court  with  the  trust  term, 
instead  of  the  trust  term  only,  and  that  the  money  arising  from  such  sale  should  be 
applied  in  payment  and  discharge  of  the  debts,  charges  and  incumbrances  affecting 
the  said  estates.  The  Respondents'  bill  then  prayed  that  the  fee  and  inheritance  of 
the  premises  in  the  trust  term  of  4000  years  contained  might  be  decreed  to  be  sold, 
and  that  the  proceeds  might  be  applied  to  discharge  all  debts  and  incumbrances  affect- 
ing the  lands. 

The  Defendants  to  the  Respondents'  bill  having  put  in  their  answers,  the  cause 
came  on  to  be  heard  upon  bill  and  answer  on  the  12th  of  May,  1832,  when  it  was  ordered 
and  decreed  that  the  Earl  of  Arran  and  Lord  George  Beresford  should  be  at  libeity 
to  sell  the  fee  and  inheritance  of  the  several  lands  and  premises  in  the  pleadings  men- 
tioned, or  a  competent  part  thereof,  for  payment  of  the  several  debts,  charges,  and 
incumbrances,  interest  and  costs,  decreed  to  be  paid  out  of  the  produce  of  the  sale  of 
the  term  of  4000  years,  and  that  the  proceeds  of  such  sale  should  be  applied  in  discharge 
of  the  several  debts,  charges,  incumbrances,  interest  and  costs. 

[518]  Ann  Monck  died  on  the  11th  of  September,  1830,  and  upon  her  death  the 
Appellant  instituted  proceedings  for  obtaining  letters  of  administration  de  honis  non 
to  the  estate  of  Lady  Araminta  Monck.  and  akso  to  the  estate  of  Ann  Monck  ;  these 
letters  were  not  granted  until  the  month  of  February,  1832.  The  Appellant  also 
obtained  letters  of  administration  de  bonis  non.  with  the  will  annexed  of  his  father 
George  Paul  Monck. 

No  sale  of  the  estates  took  place  u  nder  the  decrees,  and.  on  the20th  of  J  a  nuary  1 834, 
the  Appellant,  as  administrator  of  Lad}'  Araminta  Monck,  moved  before  the  Master 
of  the  Rolls  in  Ireland,  that  he  might  be  at  liberty,  at  his  own  expense,  to  go  before 
the  Master  in  tlie  fir.st  cause,  and  file  a  charge  in  his  office,  and  proceed  there-under 
for  the  purpose  of  proving  the  several  unproved  demands  made  by  Lady  Araminta 
Monck  in  her  answer,  that  is  to  say,  first,  her  claim  of  £300  with  interest,  under  the 
settlement  of  the  22d  of  April,  175.5  ;  secondly,  her  claim  on  foot  of  rents,  and  arrears 
of  rents  of  the  lands  and  premises  in  the  settlement  and  pleadings  mentioned,  which 
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were  due  and  owing  to  George  Paul  Monck  at  the  time  of  his  decease,  and  by  him 
bequeathed  to  Lady  Araminta,  subject  only  to  his  simple  contract  debts,  and  to  his 
funeral  and  testamentary  expenses,  and  which,  to  the  amount  of  £7084  Is.  lid.  were 
received  by  his  son  Henry  Monck  as  his  personal  representative;  and  thirdly,  her 
claim  of  George  Paul  Monck's  proportion,  or  value  of  the  timber  trees  planted  by 
him  on  the  estates,  as  tenant  for  life  thereof,  pursuant  to  the  statutes,  which  said 
several  claims  were  by  inadvertence  omitted  to  be  proved  by  Ann  [519]  Monck, 
the  former  personal  representative  of  Lady  Araminta,  in  the  cause  of  Monck  and 
Browne,  or  otherwise,  that  the  Appellant,  as  such  personal  representative  of  Lady 
Araminta  Monck,  might  be  at  liberty  to  file  a  supplemental  bill,  or  such  other  bill  as 
he  might  be  advised,  for  the  purpose  of  establishing  such  demands. 
The  Master  of  the  Rolls  made  no  rule  on  this  motion. 

On  the  31st  of  January,  18.34,  the  Appellant,  pursuant  to  notice  entitled  in  both 
causes,  moved  the  Lord  Chancellor  of  Ireland  for  liberty  to  file  a  supplemental  bill  in 
the  fir.st-mentioned  cause,  or  such  other  bill  as  he  might  be  advised  for  the  purpose 
of  establishing  the  several  unproved  and  unadjudicated  claims  made  by  Lady  Araminta 
Monck  in  her  answer  in  the  first  cause,  and  as  .specified  in  the  affidavit  of  the  Appellant 
filed  in  the  first-mentioned  cause  on  the  11th  day  of  January  then  instant,  or  for  such 
other  order  as  the  Court  might  please  to  make. 

The  affidavit  of  the  Appellant  read  in  support  of  the  motion,  stated  the  bill  in  the 
first-mentioned  cause,  the  answer  of  Lady  Araminta,  and  the  decree  of  the  13th  of 
November,  1818  ;  and  that  Lady  Araminta  died  before  any  further  proceeding  was 
taken  thereon,   having  appointed  Ann  Monck  her  executrix.     The  affidavit  then 
stated  that  Ann  Monck  filed  her  charge  in  the  cause  as  hereinbefore  mentioned,  but 
omitted  the  several  other  claims  made  by  Lady  Araminta  in  her  answer,  (that  is  to 
say,)  the  claim  of  £300  with  interest  from  the  death  of  George  Paul  Monck,  the  claim 
on  foot  of  the  rents  and  arrears  of  rents  of  the  settled  and  devised  estates,  due  and 
owing  at  the  time  of  George  Paul  [520]  Monck's  decease,  and  amounting  to  £7084 
Is.  lid. ;  and  also  the  claim  of  the  value  of  the  timber  trees  planted  by  George  Paul 
Monck  on  the  settled  and  devised  estates  as  tenant  foj-  life  thereof,  and  which  amounted 
to  the  sum  of  £.5000  or  thereabouts  ;  the  affidavit  then  stated  the  Master's  report 
of  the  22d  of  January,  1821,  the  decree  of  the  7th  of  March,  1821,  and  the  proceed- 
ings in  the  secondly  mentioned  cause ;  the  affidavit  then  stated  the  death  of  Ann 
Monck  in  1830,  and  that  she  had  ever  since  the  death  of  Iiady  Araminta  her  mother, 
resided  in  England,  and  was  unacquainted  witli  the  facts  relating  to  the  unproved 
claims  of  Lady  Araminta,  and  that  she  was  during  her  life-time  incompetent  to  have  in- 
structed her  solicitor  as  to  the  facts  and  proofs  incidental  to  those  claims  ;  the  affidavit 
then  stated,  that  letters  of  administration  with  the  will  annexed  of  Lady  Araminta 
were  granted  to  the  Appellant  in  the  month  of  February,  1832,  and  that  there- 
upon the  Appellant  caused  application  to  be  made  to  the  solicitor  employed  by  Ann 
Monck  as  executrix  for  the  papers  which  had  belonged  to  her  in  such  right ;  and  that 
considerable  delay  took  place  therein  before  the  Appellant's  solicitor  received  the  same, 
and  that  thereupon  very  tedious  searches  and  inquiries  became  necessary,  and  were 
entered  into  on  the  part  of  the  Appellant  in  order  to  ascertain  the  grounds  on  which 
those  unproved  claims  were  founded  :  and  that  the  Appellant's  sohcitor  used  the 
utmost  diligence  to  investigate  the  same;  the  Appellant,  by  his  affidavit,  expressed 
his  belief  that  the  intended  sale  of  the  estates  would  realise  a  fund  amply  suflieient 
for  payment  of  all  the  creditors,  legatees,  and  incumbrancers  of  Henry  Monck,  includ- 
ing the  unproved  claims  of  the  De-[521]-fendant  Lady  Araminta;  and  that  a  con- 
siderable surplus  was  likely  to  remain  after  payment  thereof. 

The  affidavit  of  Henry  Murphy  the  Appellant's  solicitor,  also  read  in  support  of 
the  motion,  .stated,  that  in  November,  1830,  Henry  Murphy  received  instructions  from 
the  Appellant  to  procure  letters  of  administration  to  Lady  Araminta  Monck  and  Ann 
Monck,  and  that  he  was  not  able  to  obtain  the  same  until  the  month  of  February,  1832; 
tliat  upon  obtaining  such  administi-ations,  Heni'y  Murphy  was  instructed  to  apply  for 
and  after  much  delay,  succeeded  in  obtaining  from  tlie  solicitor  of  Lady  Araminta 
Monck  and  Ann  Monck,  the  papers  and  documents  in  the  first  mentioned  cause 
belonging  to  them,  and,  that  upon  inspecting  such  papers,  it  appeared  that  certain 
claims  made  by  Lady  Araminta  in  her  answer  and  specified  in  the  affidavit  of  the 
Appellant  had  never  been  put  forward  bv  her  executrix.     The  affidavit  then  stated, 
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tli.at  the  reason  why  sucli  ckinis  were  not  put  forward,  was,  that  Ann  Monck  and  her 
sohcitor,  had  not  in  their  or  either  of  their  power,  any  evidence  to  prove  the  same; 
and  that  it  appeared  by  a  case  submitted  to  counsel  by  lier  solicitor,  for  the  puri)ose 
of  preparing  proofs  in  the  first  mentioned  cause,  tliat  Lady  Araminta  Monek  and 
Ann  Mouck,  were  not  prepared  with  evidence  as  to  the  planting  of  timber,  nor,  as  to 
the  arre;ir  of  rents,  from  want  of  certain  accounts  referred  to  in  the  case,  nor  as  to  the 
claim  under  the  marriage  settlement  from  want  of  the  original  deeds  of  the  '2'2d  of 
April  1755,  and  the  3d  of  December  1777.  The  aflidavit  then  stated,  that  due  dili- 
gence was  used  at  the  time  to  obtain  the  deeds,  and  that  a  notice  in  writing  liad  been 
served  on  the  riaintitf  in  the  first  cause,  requiring  [522]  the  production  of  the  deeds, 
and  that  no  answer  had  been  returned  thereto,  and  that  a  fruitless  ajijilication  and 
search  had  been  made  for  the  original  accounts  on  which  the  claim  to  the  arrear  of 
rent  was  founded.  The  affidavit  then  stated,  that  in  the  months  of  July  and  October 
last,  Henry  ^[u^pby  and  the  Appellant,  had  made  two  visits  to  the  lands  in  the  plead- 
ings mentioned  and  that  on  such  occasion,  Henry  Murphy  had  discovered  sufficient 
evidence  to  sustain  Lady  Araminta's  claim  for  the  planting  and  value  of  the  timber 
mentioned  in  her  answer,  and  Henry  Murphy  liad  also  discovered  the  name  of  the 
Gentleman  who  had  been  conducting  clerk  and  assistant  to  the  land  and  law  agent 
of  Henry  Monck,  and  by  his  means,  Henry  Murphy  had  obtained  access  to  the  papers 
which  had  belonged  to  the  testator's  agent,  amongst  which  the  original  accounts  were 
found,  and  were  then  in  the  Deponent's  possession.  The  affidavit  further  stated,  that 
the  original  deeds  mentioned  in  the  case,  had,  since  the  date  of  the  final  decree  in  the 
first  cause,  been  brought  into  and  lodged  in  the  office  of  the  Master  in  the  cause.  The 
affidavit  also  stated,  that  the  Deponent  had  found  tlie  notice  filed  by  Ann  Monck 
in  the  first  cause,  and  dated  the  1st  of  July,  1819  ;  whereby  she  elected  to  take  the 
annuity  of  £iOO  in  preference  to  the  other  claims  in  her  answer  mentioned. 

The  case  submitted  to  counsel  by  the  solicitor  of  Lady  Araminta  Monck  and  Ann 
Monck  and  referred  to  in  the  affidavit  of  Henry  Murphy,  the  three  original  accounts 
therein  also  referred  to,  and  the  notice  of  the  1st  of  July,  1819,  were  read  in  support 
of  the  motion. 

The  Respondents,  the  Plaintiff's  in  the  second  [523]  cause,  opposed  the  motion  of 
the  Appellant,  and  grounded  their  opposition  on  the  reasons  appearing  in  the  affidavit 
of  Leonard  Dolbin,  their  solicitor.  This  affidavit  stated  that  the  final  decree  in  the 
first  cause  was  enrolled  on  the  30th  of  November,  1832,  and  the  final  decree  in  the 
second  cause  was  enrolled  in  November,  1832.  The  affidavit  stated  that  Ann  Monck 
filed  her  answer  in  the  first  cause,  and  thereby  rehed  on  her  claims  under  the  marriage 
settlement  of  George  Paul  Monck  ;  that  Henry  Monck  bequeathed  the  annual  sum 
of  £200  to  Lady  Araminta  during  her  life,  and  also  a  legacy  of  £500,  and  to  Ann  Monck 
an  annuity  of  £4:00  during  her  life  upon  condition  of  her  releasing  his  estates  from  anj- 
charge,  claim,  or  demand  that  she  might  have  thereon.  The  affidavit  then  stated, 
that  on  the  1st  of  July,  1819,  Ann  Monck  filed  her  said  charge,  under  the  decree  in 
her  own  right,  and  as  executrix  of  Lady  Araminta,  claiming  as  above  mentioned, 
The  affidavit  then  stated,  that  the  charge  was  duly  proved,  and  the  amount  thei'eof, 
and  of  the  annuity  of  £400  had  been  paid  from  time  to  time  out  of  the  funds  in  the 
cause,  partly  to  Ann  Monck,  and  partly  to  the  Appellant,  since  her  decease:  that 
Lady  Araminta  Monck,  by  her  last  will  and  testament,  gave  and  bequeathed  to  Ann 
Monck,  £3000,  to  the  Appellant,  £1000,  and  to  a  person  named  Finnegan.  £100.  and 
the  residue  of  her  estate  and  eff'ects  to  Ann  Monck,  and  appointed  her  executrix.  The 
affidavit  also  stated,  that  the  Deponent  was  altogether  unacquainted  with  the  demands 
stated  in  the  Appellant's  affidavit  that  Mr.  Henry  Monck,  Lady  Araminta  Monck, 
Miss  Ann  Monck,  and  Blaney  Owen  Mitchell,  the  persons  who  mu.st  have  been 
acquaint-[524]-ed  with  the  facts  relating  to  the  said  demands,  were  all  dead,  and  that 
Lady  Araminta,  was  the  sole  executrix  named  in  the  will  of  George  Paul  Monck. 

By  an  order  made  on  the  same  da}',  the  motion  was  refused  with  costs. 

The  Appeal  was  against  this  order. 

For  the  .\ppcllant,  Mr.  Wigram  and  Mr.  Shadwell. 

The  unproved  claims  of  Lady  Araminta  Monck,  that  is  to  say,  the  claim  of  £300, 

with  interest  from  the  death  of  George  Paul  Monck,  the  claim  of  all  rents  and  arrears 

of  rent  that  were  due  and  owing  to  George  Paul  Monck  at  the  time  of  his  decease,  and 

the  claim  of  such  proportion  of  the  value  of  the  timber  planted  by  George  Paul  Monek 

H.L.  V.  1385  44* 


IX  BLIGH  N.  S.  MONCK  V.  PAGET  [1835] 

on  his  estates  as  George  l^uil  Monck  was  entitled  to,  were  all  subsisting  charges 
on  the  estates  of  Henry  Monck  at  the  time  of  his  decease,  and  are  not  under  the  cir- 
cumstances barred  by  length  of  time. 

The  charge  filed  by  Ann  Monck  in  the  Master's  office,  whereby  she  elected  to  take 
her  annuity  of  £400  in  preference  to  her  other  claims  upon  the  estates  of  Henry  Monck, 
can  only  be  construed  to  operate  as  a  release  of  what  she  claimed  in  her  own  right, 
and  not  of  wliat  she  claimed  as  a  representative  of  Lady  Araminta  Monck.  Ann 
Monck  was  not  in  her  lifetime  in  possession  of  the  evidence  necessary  to  suppoi't  the 
unproved  claims  of  Lady  Araminta,  although  she  used  all  due  diligence  to  procure 
such  evidence,  and  therefore  cannot  be  considered  to  have  waived  the  claims  in  her 
lifetime,  and  the  Appellant  has  only  recently  obtained  possession  of  the  evidence 
nece-ssary  to  support  the  unproved  claims. 

[525]  The  estates  of  Henry  Monck  are  still  unsold,  and  are  amply  sufficient  to 
satisfy  the  unproved  claims  of  Lady  Araminta  Monck,  as  well  as  the  other  claims 
thereon,  and  the  Ajjpellant  does  not  seek  to  disturb  in  any  manner  the  existing  pro- 
ceedings in  the  causes  :  under  such  circumstances  he  ought  to  be  permitted  to  carry  in 
a  charge,  and  to  prove  the  claims  according  to  the  practice  of  the  Court.* 
For  the  Respondents,  Mr.  Pemberton  and  ]Mr.  Loftus  Loundes. 
It  is  manifest  that  when  Ann  Monck  carried  in  her  claims  on  her  own  account 
and  as  representative  of  her  mother,  under  the  decree  in  the  fir.st  mentioned  cause, 
she  and  her  solicitor  were  aware  of  the  various  demands  which  had  been  set  up  by 
her  mother  in  her  lifetime.  Counsel  had  been  consulted  as  to  the  possibility  of  main- 
taining them.  It  could  not  therefore  have  been  from  inadvertence  that  they  were 
abandoned.  It  is  of  no  importance  whether  they  were  abandoned  on  the  ground 
that  they  were  unfounded,  or  that  the  party  interested  did  not  think  fit  to  be  at  tlie 
trouble  or  expense  of  seeking  for  evidence  to  support  them,  or  that  she  chose  voluntarily 
to  release  her  brother's  estate  from  them  :  it  is  sufficient  that  having  the  sole  legal 
and  the  sole  beneficial  interest  in  the  subject,  she  did  in  fact  abandon  such  claims, 
in  the  same  manner  as  she  abandoned  all  claims  in  her  own  right  beyond  those  arising 
under  the  will  of  Henry  Monck. 

The  claims  which  the  Appellant  now  seeks  to  be  at  liberty  to  substantiate,  are 
made  in  respect  of  sums  of  money  alleged  to  have  been  charged  [526]  upon  land  or 
rent,  a  present  right  to  receive  which  accrued  to  a  person  capable  of  giving  a  discharge 
or  release  upwards  of  twenty  years  before  the  motion  of  the  Appellant,  which  is  the 
subject  of  the  appeal,  was  made,  or  the  notice  thereof  given,  and  no  part  of  the  principal 
money  nor  any  interest  thereon  has  been  paid,  nor  any  acknowledgment  of  the  right 
thereto  been  given  in  writing,  signed  by  the  person  or  persons  by  whom  the  same 
if  due  would  liave  been  payable  to  any  person  entitled  thereto,  within  the  period 
of  twenty  years  before  the  motion  made  or  notice  given. 

On  the  motion  of  the  Appellant,  no  order  could  have  been  made,  which  would 
have  given  to  him  any  right,  which  he  has  not  without  such  order,  nor  could  any 
order  to  be  made  thereon  have  affected  the  I'ights  of  the  Respondents  or  any  other 
parties  interested  in  the  subject-matter  of  the  two  suits. 

The  order  which  the  Appellant  sought  by  his  motion  would,  if  it  operated  at  all, 
have  the  effect  of  altering  a  decree  pronounced  thirteen  years  ago,  and  enrolled  upwards 
of  eleven  years  ago,  and  not  capable  of  being  reversed  or  altered,  and  no  sufficient 
reason  is  given  for  the  delay  which  has  taken  place  in  making  the  present  claims. 

Part  of  the  claims  of  the  Appellant  must  depend  upon  the  result  of  accounts, 
which  cannot  be  taken  in  either  of  the  existing  suits  nor  in  any  supplemental  suit 
wdiich  he  might  institute. 

Lord  Brougham. — In  this  case  I  have  no  doubt  upon  the  form,  (I  do  not  mean 
to  say  that  I  have  any  doubt  upon  the  merits  but.)  I  have  no  doubt  whatever  upon 
the  form  :  the  course  of  this  proceeding  is  perfectlv  manifest.  There  was  [527]  first 
a  motion  before  his  Honour  the  Master  of  the  Rolls  in  the  alternative.  It  is  not  for 
leave  to  file  a  supplemental  bill,  but  first  for  leave  to  go  before  the  Ma.ster,  and  there 
take  the  benefit  of  the  decree  which  had  been  pronounced,  and  in  the  alternative 
to  file  a  supplemental  bill, "  or  (says  the  notice  of  motion,  which  I  considered  as  meaning 
"  nothing)  for  such  other  rehef  as  the  Court  may  direct."    The  Master  of  the  Rolls 

*  3  Russell  [L30]. 
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refused  both  alternatives,  or  if  they  must  be  caUed  three,  the  three  alternatives.  The 
first  ])oint  relied  upon,  and  to  whieh  the  attention  of  the  party  must  have  been  ehiefly 
directed  by  its  standing  fii'st,  and  whieh  is  most  speeific,  namely,  the  motion  for  leave 
to  go  in,  he  refuses  to  grant ;  they  do  not  obtain  leave  to  file  a  supplemental  bill,  and 
he  gives  them  no  relief  whatever. 

The  next  thing  which  the  party  does  is  to  go  to  the  Court  of  Chancery,  not  by 
making  an  appeal  motion  to  discharge  the  order  of  his  Honour,  for  that  would  have 
been  opening  both  the  first  and  the  second  point, — it  would  have  been  a  comj)laint 
that  his  Lordship  had  not  given  them  leave  either  to  file  a  supplemental  bill  or  to 
go  in  and  prove, — but  instead  of  that  the  party  is  advised  to  make  another  application 
to  the  Lord  Chancellor.  It  is  only  for  leave,  as  I  read  the  notice,  to  file  a  supplemental 
bill,  or  for  such  other  relief  as  the  Court  may  direct.  That,  therefore,  is  confined 
to  an  application  for  leave  to  file  the  bill,  because  I  liold  it  to  be  perfectly  cleai-  that 
in  the  case  of  prayer  for  relief  appended  to  a  specific  motion  or  intended  to  be  made 
part  of  the  case,  the  notice  of  motion  which  is  intended  to  apprise  the  party  of  what 
is  asked  must  give  something  more  specific  [528]  than  the  general  alternative,  "  such 
other  rehef  as  the  court  thinks  fit;"  and  that  under  that  name  or  prayer,  nothing 
can  be  given  by  the  Court  except  what  is  incidental  to  the  particularity  which  precedes, 
and  is  something  short  of  the  whole  of  that  particularity,  or  at  all  events  something 
efusdem  generis  ;  I  hold  it  therefore  to  be  clear  that  under  the  notice  in  this  case  before 
the  Lord  Chancellor  it  was  not  competent  to  his  lordship  to  have  given  leave  to  go 
in  and  prove,  that  not  having  been  asked  for,  but  only  leave  to  file  a  supplemental 
bill,  unless,  which  sometimes  happens,  the  other  party  consents,  which  in  effect  would 
be  consenting  to  the  amendment  of  the  notice  on  terms  at  the  bar,  and  would  have 
been  in  fact  consenting  to  the  order  without  notice  at  all.  It  would  have  amounted 
to  a  waiving  of  the  objection  that  might  be  taken  for  want  of  notice.  That  is  not, 
however,  pretended  to  have  been  done  in  this  case. 

That  is  my  opiruon  upon  this  notice,  which  is  for  leave  to  file  a  supplemental  bill, 
taking  it  as  though  nothing  had  passed  jJreviously  to  the  notice,  and  as  though  no 
reference  had  been  made  to  what  passed  previously.  But  the  case  appears  still  stronger 
from  the  reference  which  is  made  in  the  notice  to  what  passed  at  the  Rolls  coupled 
mth  the  confining  the  notice  given  before  the  Lord  Chancellor  to  one  of  the  alternatives, 
it  was  exceedingly  calculated  to  mislead  and  to  make  it  be  believed,  that  ujion  further 
consideration  they  had  advisedly  refrained  from  asking  both  of  the  two  alternatives 
which  had  been  refused  at  the  Rolls,  and  therefore  had  confined  their  application 
before  the  Lord  Chancellor  to  one  alternative.  1  hold  it  to  be  upon  those  grounds 
perfectly  clear  that  the  Court  of  Chancery  [529]  in  Ireland  was  acting  quite  rightly 
in  not  allowing  the  party  to  file  a  supplemental  bill. 

From  the  order  refusing  this  relief  this  appeal  has  arisen.  Now  we  have  an  appeal 
against — what  1  Not  an  appeal  against  the  order  refusing  leave  to  go  in  and  prove, 
but  to  file  a  supplemental  bill ;  that  is  the  shape  of  the  case  as  it  would  first  come 
before  us.  and  observing  that  that  was  not  likely  to  be  successful,  and  finding  that 
it  might  be  held,  that  the  Court  of  Chancery  had  been  right  in  refusing  leave  to  file 
a  supplemental  bill,  as  contrary  to  the  course  of  proceeding  ;  and  that  the  decision 
of  your  Lordships  might  be  in  affirmance  of  this  refusal  of  leave  to  file  the  supplemental 
bill,  they  ajiply  now — for  what  ?  That  they  may  have  tlie  benefit  of  the  suit,  and  file 
a  bill  of  review,  or  a  suit  after  the  decree  has  been  made,  which  is  a  common  case 
when  a  bill  is  dismissed,  because  if  you  do  not  get  leave  to  file  another  you  are  met 
by  the  plea  of  that  decree,  and  therefore  they  wish  to  avoid  the  difficulty  by  having 
a  bill  of  review.  They  feel  that  they  have  no  chance  with  respect  to  the  supplemental 
bill  ;  that  the  Court  below  was  right  in  having  refused  to  give  that  unnecessary  leave — 
so  unnecessary,  that  if  this  order  was  to  be  affirmed,  or  if  it  had  never  been  appealed 
from,  they  might  just  as  well  file  such  a  bill,  and  have  made  an  application  for  any 
benefit  under  the  suit,  incidental  to  the  supplemental  bill,  which  they  might  liave 
filed  as  if  the  Court  had  given  them  leave.  In  this  instance  that  being  the  case  they 
seem  to  have  amended  their  case,  and  to  have  been  minded  to  retrace  the  steps  which 
they  had  taken  in  a  wrong  direction  in  Ireland,  and  instead  of  making  tlie  application 
here,  namely,  for  leave  [530]  to  file  a  supplemental  bill,  they  were  minded  to  make 
an  application,  such  as  that  which  they  had  made  before  the  Master  of  the  Rolls. 
but  not  before  the  Chancellor,  namelv,  for  leave  to  go  in  and  prove  their  claims.     That 
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appears  to  have  been  the  course  which  they  adopted  here,  but  tliat  is  not  the  course 
in  which  we  can  carry  them  througli ;  because  the  question  now  before  us  is,  Has 
or  has  not  the  Court  of  Chancery  in  Ireland  well  decided  in  refusing  leave  to  file  a 
supplemental  bilH  and  we  are  of  opinion  that  the  Court  of  Chancery  rightly  refused 
that  leave  in  the  case  before  us. 

The  case  has  been  very  ably  argued  by  Mr.  Wigram  and  Mr.  Shadwell,  with  respect 
to  remedying  the  suit  which  has  been  taken  on  the  other  side  of  the  water.  1  do  not 
wish  to  be  understood  in  what  1  have  said,  as  by  any  means  encouraging  them  to 
file  a  supplemental  bill ;  for  aught  1  know  it  is  the  worst  thing  they  can  do.  Seventeen 
years  have  elapsed,  and  for  want  of  a  personal  representative ;  but  who  is  the  repre- 
sentative 'I  The  Reverend  Henry  Monck.  He  took  out  letters  of  administration 
in  1832  :  I  asked  if  he  was  of  age  in  1815  ;  but  he  is  an  old  man,  I  understand.  The 
marriage  was  in  1755,  and  the  eldest  son  was  of  age  in  1777.  From  1777  to  1815 
is  very  nearly  40  years  ;  it  is  very  likely  that  at  that  time  the  eldest  son,  being  of 
age  in  1777,  (the  parent  in  question  could  not  go  on  child-bearing  for  40  years),  that 
the  representative  might  be  of  mature  age.  Then  why  was  there  no  representative  1 
It  will  hardly  do  for  the  party  to  explain  the  lapse  of  time  by  saying  there  was  no 
personal  representative,  for  he  might  have  been  personal  representative  [531]  during 
any  one  of  those  period-;,  and  he  did  not  choose  to  make  himself  so. 

However  I  have  no  hesitation  in  recommending  j-our  Lordships  to  affirm  the 
decision  of  the  Court  below,  and  to  affirm  it  with  costs  to  be  taxed  ;  I  suppose  the  costs 
of  the  motion  were  given  below. 

Lord  Lyndhur.st. — I  agree  with  the  noble  and  learned  Lord  in  point  of  form,  and 
1  recollect  that  Mr.  Wigram,  in  his  opening,  was  extremely  desirous  (jf  getting  rid 
of  the  effect  of  the  decision  of  the  Lord  Chancellor,  being  in  fact  a  confirmation  of 
the  decision  of  the  Master  of  the  Rolls,  because  he  thought  that  might  have  some 
effect  upon  your  Lordships'  decision,  and  he  therefore  took  -occasion  to  state  that 
the  motions  stood  in  different  circumstances,  whereas  the  whole  scope  of  his  present 
argument  is  to  shew  that  they  are  the  same. 

With  respect  to  the  merits  of  the  case,  these  are  items  in  a  general  account. 
In  the  year  1802,  the  original  testator  died,  and  Henry  Monck  did  not  die  till  1815. 
There  were  thirteen  years  therefore  in  which  Lady  Araminta  might  have  filed  a  bill 
for  a  general  account :  she  never  thought  jjroper  to  do  so  ;  and  therefore  it  is  not 
improbable  that  the  result  of  that  general  account  would  not  have  been  advantageous 
to  her. 

I  think,  therefore,  upon  the  whole,  that  the  decision  of  your  Lordships  should 
be  to  affirm  the  decision  of  the  Court  below,  and  to  afhrm  it  with  costs. 

Order  affirmed  with  costs. 


[532]   IRELAND. 

COURT  Of  CHANCERY. 


The  Eight  Hon.  James  Earl  of  Bandon, — Appellant;  Richard  Henry  Hedges 
Becher,  Esq., — Bespondent  [1835].  ♦ 

[Mews'  Dig.  vii.  301,  363;  ix.  309.     S.C,  3  CI.  &  F.  479.    Hee  Shedden  v.  Palrid; 
1854.   1  Macq.  594  ;  and  Ellis  v.  APHenry,  1871.  L.  R.  6  C.  P.  239.J 

By  indenture  of  marriage  settlement  in  1740,  lands  in  Ireland  were  conveyed 
in  trust  for  John  Becher  for  life,  remainder  to  his  first  and  other  sons, 
subject  to  a  term  of  99  years,  in  trust  to  raise  by  sale  or  mortgage  £5000 
for  younger  children,  in  such  shaies  as  John  Becher  should  appoint. 
In  17t53,  John  Becher,  upon  the  marriage  of  his  daughter  Jane  with 
O'Donovan,  appointed  .£2000,  which  was  settled  after  the  death  of  ODono- 
van  upon  the  younger  children  of  the  marriage  as  he  should  appoint. 

In  January,  1768,  Richard,  eldest  son  of  John  Becher,  borrowed  of  Richard 
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Wright  f-'.'iUO  ;  ;i  mortgage  was  made  of  the  lands  in  settlement,  and  a 
recovery  sull'eied  to  enure  after  payment  of  the  mortgage  money  to  such 
uses  as  John  and  Richard  Bceher  should  ap])oint,  and  in  ch^fault,  etc., 
to  the  uses  of  the  settlement  of  17K).  By  deed  executed  in  September, 
1 768,  the  uses  were  declared  to  John  Beclicr  fr)r  life  ;  remainder  to  Richard 
Becher  for  life  ;  remainder  to  the  first  and  other  sons  of  Richard,  in  strict 
settlement,  with  a  power  of  revocation. 

In  1769,  on  the  marriage  of  Richard  Becher,  a  term  of  500  years  was  created 
to  raise  £.")000,  portions  of  younger  children.  John  Beeher  was  the  eldest 
son  of  this  marriage,  and  there  were  two  younger  children,  who  became 
entitled  to  the  £.5000. 

John  Becher  the  elder  died  in  1778,  having  by  his  will,  under  the  jjowers  of 
the  settlement  of  1710,  appointed  £2000  to  his  daughter  Elizabeth,  and 
£1000  to  his  son  .Michael,  who  [533]  died,  having  be(iueathed  his  share 
to  his  brother  Richard,  who  on  his  second  marriage  settled  that  sum  on 
the  younger  children  of  the  marriage. 

O'Donovan  died  in  1778,  having  appointed  the  £-J000  settled  on  his  marriage 
among  his  younger  children. 

In  1777,  Elizabeth  Becher  married  William  Evans,  and  in  177'J  they  filed  a 
bill  in  the  Court  of  Exchequer  in  Ireland,  against  Richard  Becher.  and 
John,  his  .son,  then  a  minor,  etc.,  praying  payment  of  the  sum  of  £2000, 
or  that  the  lands  comprised  in  the  term  might  be  sold,  which  was  decreed. 
In  1781,  Richard  Wright  filed  a  bill  in  the  Court  of  Exchequer,  against 
Richard  and  John  Becher  and  others,  praying  payment  of  the  rnortgage 
money,  etc.,  or  a  foreclosure  and  sale,  which  was  decreed.  In  178.5,  the 
younger  childrenof  O'Donovanfileda  bill  in  theExchequer  against  John  and 
Richard  Becher  and  others,  praying  payment  of  the  £2000,  or  a  sale,  which 
was  decreed,  lender  the  decrees  in  tliese  causes,  sales  were  eil'ected,  in  which 
the  lands  were  purchased  in  trust  for,  and  conveyances  made  to,  James 
Bernard.  He  settled  the  lands  by  deed  in  1784,  and  died  in  1  790,  havmg 
by  liis  will  secured  the  residue  of'  his  estate  to  his  son.  John  Becher  died 
in  the  lifetime  of  his  father,  Richard,  who  also  died  in  1825.  In  1728, 
R.  H.  H.,  the  son  of  John  Becher,  filed  a  bill  in  the  Court  of  Chancery 
in  Ireland,  charging  collusion  and  irregularity  in  the  proceedings,  and 
praying  a  declaration  that  the  decrees  and  sales  in  the  Court  of  Exchequer 
were  fraudulentlv  obtained  ;  that  the  plaintiff  might  redeem  on  payment 
of  the  sums  paid'bv  James  Bernard,  or  that  he  might  be  compensated  out 
of  his  assets,  which"latter  relief  was  ordered  by  the  decree  and  issues  directed 
as  to  the  value  of  the  lands.     This  decree  was  affirmed  on  appeal. 

In  1740  a  deed  was  executed  on  the  marriage  of  John  Becher,  the  Respondent's 
great  grandfather,  by  which  lands  in  the  county  of  Cork,  then  subject  to  charges  by 
way  of  mortgage,  were  settled  and  limited  to  John  Becher  for  life,  and,  subject  to  a 
jointure  and  a  term  of  ninety-nine  years,  to  the  first  and  other  sons  of  John  Becher 
[534]  successively  in  tail  male.  The  trusts  of  the  term  were  to  raise  upon  the  death 
of  John  Becher  £5000  for  younger  children,  in  such  shares  as  John  Becher  should 
appoint.  The  issue  of  the  marriage  were  Richard  Becher,  and  Michael,  Jane,  and 
Elizabeth  Becher. 

In  1763  Richard  Becher,  upon  the  marriage  of  his  daughter  Jane  with  Daniel 
O'Donovan,  and  in  her  favour,  charged  the  lands  comprised  in  the  term  with  £2000 
and  interest,  at  5  per  cent.,  which  Was  settled  upon  the  younger  children  of  the 
marriage  as  O'Donovan  should  appoint.  In  1763  the  lands  comprised  in  the  settle- 
ment of  1740  were  mortgaged  for  £2300  to  R.  Wright,  by  John  and  Richard  Becher, 
who  covenanted  to  suffer  a  recovery  of  the  lands,  to  enure  after  payment  of  the  mort- 
gage to  such  uses  as  John  and  Richard  Becher  should  appoint ;  and  they,  by  deed 
executed  in  1768,  declared  the  uses  to  John  for  hfe,  remainder  to  Richard  for  life, 
remainder  to  the  first  and  other  sons  of  Richard  Becher  successively  in  tail  male, 
with  power  of  revocation. 

Upon  the  marriage  of  Richard  Becher  in  1 769,  by  a  deed  operating  as  a  revocation, 
the  lands  were  settled  according  to  the  uses  declared  in  the  preceding  deed,  and  a  term 
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was  created  for  raising  £5000  for  the  portions  of  younger  children.  The  issue 
of  this  marriage  were  Jolin  Becher,  the  father  of  the  Respondent,  and  Henry  and 
Frances  Becher,  who  became  entitled  to  the  £5000. 

John  Becher,  the  great  grandfather,  died  in  1778,  having  by  hi.s  will,  and  undei' 
the  power  in  the  settlement  of  1 740,  appointed  £2000  to  his  daughter  Elizabeth,  and 
£1000  to  his  son  Michael. 

Michael  Becher  died  in  1778,  having  by  his  [535]  will  bequeathed  £1000,  his 
appointed  share  of  the  £5000,  to  his  brother  Richard  Becher,  who,  upon  a  second 
marriage,  settled  the  £1000  upon  the  children  of  that  marriage,  and  that  sum  re- 
mained a  charge  iijjon  the  lands. 

In  1777  Elizabeth  Becher  married  William  Evans. 

Upon  the  death  of  John  Becher  the  elder,  William  Evans  and  his  wife  filed  a  bill 
in  the  Court  of  Exchequer  against  Richard  and  John  Becher,  the  grandfather  and 
father  of  the  Respondent,  and  against  the  parties  interested  under,  and  the  surviving 
trustees  of  the  terms  created  by  the  settlements  of  1740,  and  17G8,  and  17G9,  praying 
payment  of  their  appointed  portion  of  £2000  with  interest,  or  that  the  lands  for  the 
remainder  of  the  trust-term  of  ninety-nine  years  might  be  sold  for  that  purpose. 
Upon  this  bill,  after  answers  put  in,  issue  joined,  a  decree  for  account,  and  report  of 
the  sum  due  to  the  Plaintiff's,  it  was  ordered,  upon  further  directions,  that  Richard 
Becher  should,  in  six  months,  pay  the  sum  reported  due  with  interest  at  C  per  cent., 
or  in  default  that  the  lands  comprised  in  the  terra  should  be  sold,  that  the  demand 
of  the  Plaintiffs  should  be  paid  out  of  the  proceeds,  and  the  remainder,  if  any,  paid 
to  Richard  Becher. 

In  1781  a  bill  was  filed  in  the  Court  of  Exchequer  by  Wright,  the  mortgagee, 
against  Richard  Becher,  tenant  for  life,  and  John  Becher,  the  Respondent's  father, 
issue  in  tail  in  remainder,  then  a  minor,  and  against  Henry  Becher,  also  a  minor,  in 
whom  a  charge  upon  the  lands  by  way  of  mortgage  for  £1000  paramount  the  settle- 
ment of  1740  had  vested,  and  other  parties,  praying  payment  of  the  money  due  upon 
the  mortgage,  or  in  default  a  foreclosure  and  sale ;  but  all  the  parties  except  [536] 
Richard  and  John  Becher  were  afterwards  struck  out  of  the  bill  ;  a  decree  was  taken 
for  account,  and  upon  report  of  what  was  due  to  the  Plaintiffs,  it  was  ordered  that 
Richard  and  John  Becher  should  pay  the  amount,  with  interest  and  costs,  in  six 
months,  or  in  default  that  the  lands  comprised  in  the  settlement  of  1740  and  the 
mortgage  deed  should  be  sold  to  satisfy  the  mortgage,  and  the  residue  paid  to  the 
Defendants. 

Daniel  O'Donovan  died  in  1778,  having  by  his  will  appointed  £2000  to  his  younger 
children,  John,  Jane,  and  Helen  O'Donovan,  minors,  who  by  their  next  friend  filed 
a  bill  in  the  Exchequer  in  1785,  against  Richard  Becher,  and  John,  the  Respondent's 
father,  who  was  a  minor,  and  others  interested  under  the  settlement  of  1740,  praying 
payment  of  the  appointed  portion  of  £2000  with  interest,  to  which  they  had  become 
entitled  under  the  settlement  made  on  the  marriage  of  their  father  with  Jane  Becher, 
or  in  default  that  the  same  might  be  raised  by  sale  of  the  lands  for  the  residue  of  the 
term  of  ninety-nine  years  ;  and  upon  decree  for  account  and  report  of  what  was  due, 
it  was  oi'dered  that  the  lands  should  be  sold  and  the  amount  paid,  and  the  remainder 
of  the  produce  paid  to  Richard  Becher  or  those  who  should  make  a  title  to  the 
purchaser. 

John  Becher,  the  Respondent's  father,  died  in  1820,  being  then  remainder-man 
in  tail.  Richard  Becher,  the  tenant  for  life,  died  in  1825.  Thomas  AUeyn  became 
the  personal  representative  of  Richard  Becher  and  John  Becher  the  elder. 

Under  the  decrees  in  the  three  causes  sales  were  made  of  the  lands,  which  were 
purchased  for  James  Bernard,  the  Appellant's  grandfather,  [537]  and  he  by  deed 
in  1784,  settled  part  of  the  lands  upon  his  son  Francis,  and  the  issue  of  the  marriage. 
But  these  sales  were  afterwards  by  order  of  the  Court  made  with  the  consent  of  James 
Bernard  set  aside  ;  and  new  sales  effected  by  arrangement  among  the  parties.  James 
Bernard,  who  became  Earl  of  Bandon,  upon  his  death  left  Francis,  the  remainder- 
man in  tail,  his  real  and  personal  representative.  .John  Becher,  the  lemainder-man 
in  tail,  died  in  1820,  and  Richard,  the  tenant  for  life,  under  the  settlement  of  1769, 
in  1825. 

In  1828,  the  Respondent  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  against 
Francis  Earl  of  Bandon,  Mary  Countess  of  Orkney  as  the  heiress-at-law  of  the  surviving 
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trustee  of  tlie  settlement  of  1784:,  and  against  Tlionias  Alley nc  as  the  personal  repre- 
sentative of  John  Becher  the  elder,  and  of  Richard  Becher,  and  others. 

The  bill,  after  stating  (among  other  things)  the  facts  hereinbefore  set  forth,  alleged 
various  reasons  why  the  sales  ought  to  be  set  aside  ;  and  in  particular  the  bill  alleged 
that  a  judgment  which  was  therein  alleged  to  have  been  confes'^ed  in  the  year  1714 
for  securing  the  sum  of  £300,  and  a  debt  of  £1000,  secured  by  a  mortgage  in  fee  of 
certain  of  the  hereditaments  comprised  in  the  indenture  of  settlement  of  the  '27th 
of  March  1740,  affected  the  said  hereditaments  prior  to  the  said  charges  secured  by 
the  trust  term  of  ninety-nine  years  ;  and  that  such  judgment  and  mortgage  debt, 
and  the  said  sum  of  £1000  appointed  to  Michael  Becher,  were  then  still  subsisting. 

The  l)ill  then  proceeded  to  state  the  case  as  follows  : — 

That,  by  the  decree  in  the  cause  of  Wright  v.  [538]  Becher,  there  was  no  power 
granted  to  the  officer  of  the  Court  to  take  an  account  of  prior  incumbrances,  or  to  sell 
any  part  of  the  mortgaged  premises  for  the  payment  of  the  prior  charges  due  to  the 
said  William  Evans  and  wife,  and  that  by  reason  of  no  such  account  being  authorised, 
and  of  the  several  contrivances  thereinafter  alleged,  Richard  Becher  was  enabled  to 
receive  and  apply  to  his  own  use  a  sum  of  £1889  13s.  9d.,  as  thereinafter  alleged,  in 
consequence  of  some  secret  and  underhand  agreement  entered  into  by  him  with 
James  Bernard. 

That  the  cause  of  Evans  and  Wife  v.  Becher  was  coUusively  prosecuted,  and  with- 
out any  regard  to  the  interests  of  the  said  John  Becher  the  younger,  who  was, pending 
the  same  cause,  a  minor,  and  did  not  attain  his  age  of  twenty-one  years  until  the  month 
of  March  1793  ;  and  that  Richard  Eyre,  the  surviving  trustee  of  the  term  of  ninety- 
nine  years,  died  pending  the  said  cause,  and  the  same  suit  was  never  revived  against 
his  personal  representative;  and  that,  although  John  Becher  the  younger  was  a 
minor,  no  proofs  were  made  against  him  in  the  same  cause  ;  and  by  the  final  decree 
in  that  cause,  any  surplus  of  the  proceeds  of  the  sales  thereby  directed  to  be  made 
was  ordered  to  be  paid  to  Richard  Becher,  the  tenant  for  life. 

That  the  suit,  instituted  by  Richard  Wright,  was  in  fact  coUusively  and  fi'audu- 
lently  prosecuted  by  the  said  James  Bernard,  who,  it  was  alleged,  had  previously 
purchased  up  the  mortgage  debt  of  Richard  Wright,  and  was  the  real  Plaintiff,  and 
prosecuted  the  same  suit  by  an  attorney  of  his  own  nomination  ;  and  that  the  same 
was  prosecuted  [539]  without  any  regard  to  the  interests  of  John  Becher  the  younger, 
and  no  issue  was  ever  joined  therein  against  any  of  the  Defendants  thereto,  and  no 
proofs  were  made  therein  ;  and  that  no  day  was  given  by  either  of  the  decrees  in  the 
two  last-mentioned  causes  for  John  Becher  the  younger  to  show  cause  against  the 
same. 

That  Richard  Becher  was  a  person  of  very  extravagant  habits  ;  and  that  he  not 
only  neglected  to  keep  down  the  interest  of  the  charges  upon  his  property,  but  was  at 
all  times  willing,  by  raising  money  in  every  possible  way,  to  sacrifice  the  interests  of 
his  successors. 

That  James  Bernard,  when  the  said  decree  was  pronounced,  resided  in  the  western 
part  of  the  county  of  Cork,  and  had  the  command  of  ready  money  to  a  great  amount  ; 
was  much  engaged  in  the  purchase  of  landed  property  ;  was  particularly  anxious  to 
acquire  estates  in  the  western  part  of  the  said  county  ;  was  a  person  of  great  shrewd- 
ness, and  had  been  long  conversant  in  various  branches  of  business,  and  particularly 
in  the  purchase  of  landed  property  by  private  sale  and  under  decrees  of  courts  of  equity. 

That  Richard  Becher  also  resided  in  the  western  part  of  the  county  of  Cork,  and 
that  a  close  intimacy  before  and  at  the  time  of  pronouncing  the  last-mentioned  decrees 
existed  between  them  ;  that  James  Bernard  had  a  perfect  knowledge  of  the  property 
of  the  said  Richard  Becher  and  the  particulars  of  his  title  thereto,  and  of  the  several 
incumbrances  and  suits  affecting  the  same. 

That  upon  the  decree  in  the  cause  of  Wright  )'.  Becher  being  pninounced,  James 
Bernard  entered  into  a  scheme  with  Richard  Becher  to  get  into  [540]  possession  of 
a  considerable  portion  of  the  Becher  family  property,  and  was  in  the  execution  of  such 
scheme  greatly  facilitated  by  Stawell  Webb,  the  .solicitor  of  William  Evans  and  wife, 
and  by  Thomas  Barter,  the  solicitor  of  Richard  Wright  ;  and  that  Stawell  Webb  and 
Thomas  Barter  also  acted  for  and  afterwards  became  the  confidential  solicitors  of 
James  Bernard,  and  James  Bernard  was  thereby  and  by  collusive  biddings  and  sales 
under  the  same  decree  conducted  without  serving  public  notice  and  without  com- 
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petition,  enabled  to  obtain  possession  of  thirteen  several  denominations  at  a  price  not 
equal  to  one-fourth  of  the  true  value  thereof. 

That  the  Respondent  was  John  Becher  the  younger's  eldest  son,  and  heir-at-law 
and  heir-in-tail-general  to  the  estates  in  the  several  deeds  of  settlement  of  1740  and 
1769. 

That  a  sale  was  made  under  the  decree  in  Wright  v.  Becher,  on  the  17th  of  May 
1783,  to  John  Terry  Morgan,  as  a  trustee  for  James  Bernard,  of  eleven  of  the  said 
denominations  for  the  sum  of  £G450,  which  sale  was  set  aside  by  consent  on  the  21st 
of  May  178,3,  and  also  the  several  other  sales  thereinbefore  mentioned  in  the  two 
causes  of  Wright  v.  Becher  and  Evans  v.  Becher,  were  fraudulently  and  clandestinely 
conducted  ;  and  that  the  several  lands  which  were  sold  thereat  were  chosen  for  that 
purpose  in  pursuance  of  the  alleged  scheme,  as  being  the  best  and  most  valuable  of 
the  Respondent's  estates,  and  were  sold  at  a  great  undervalue,  and  without  due  notice 
by  posting  or  advertisement ;  and  that  more  than  a  competent  jjart  thereof  for  satisfy- 
ing the  demands  of  the  Plaintifl's  in  the  two  suits  were  sold  under  the  said  decrees. 

[541]  That  Stawell  Webb  and  Robert  Reeves  carried  on  their  profession  of  attorneys 
in  partnership  ;  and  that  Stawell  Welib  was  in  the  cause  of  Evans  and  Wife  r.  Becher 
the  attorney  of  the  Plaintiffs  therein,  and  Robert  Reeves  the  attorney  for  John  Becher 
the  younger,  Henry  Becher.  Thomas  Hungerford,  and  Richard  Townsend  ;  and  that 
Stawell  Webb  and  Robert  Reeves  were  the  attorneys  for  James  Bernard  in  effecting 
the  purchase  on  the  17th  of  May  1783,  of  the  said  eleven  denominations  ;  and  that 
no  part  of  the  purchase  money  was  ever  applied  to  the  liquidation  or  discharge  of  the 
demands  of  William  Evans  and  wife  and  Richard  Wright ;  and  that  no  part  thereof 
was  ever  paid  into  Court ;  but  in  lieu  thereof  the  promissory  notes  of  the  nominal 
purchaser,  or  of  his  substitute,  were  lodged  in  Court  by  the  consent  of  the  agents  of 
the  same  Plaintiff's,  which  agents,  it  was  alleged,  were  in  fact  the  agents  of  James 
Bernard. 

That  a  considerable  sum  was  paid  by  James  Bernard  to  Richard  Becher,  as  a 
premium  or  reward  for  consenting  to  the  said  sales. 

That  notwithstanding  the  order  of  the  28th  of  May  1785,  the  lands  of  Cahiro- 
lickenny,  Mauldenny,  Rathcool,  Balteenoughtra,  and  Letterscanlan  were  never  again 
set  up  to  be  sold,  but  Fi-ancis  Earl  of  Bandon  had  ever  since  continued  in  tlie  possession 
or  receipts  of  the  rents  and  profits  thereof. 

That  as  evidence  of  the  clandestine  and  private  manner  in  which  tlie  sales  were 
effected,  and,  as  it  was  alleged,  with  a  view  to  conceal  them  from  the  public,  and 
thereby  prevent  any  adverse  bidding,  the  decree,  at  the  suit  of  Evans  and  wife,  [542] 
was  never  revived  ;  nor  was  any  proceeding  whatever  had  under  the  same,  between 
the  16th  of  November  1782,  when  the  same  decree  was  pronounced,  and  the  order 
of  the  28th  of  May  1785,  which  would  render  necessary  a  renewal  of  the  said  decree  ; 
nor  was  there  any  notice  whatsoever,  by  advertisement  in  the  newspapers  or  other- 
wise, of  the  said  sales,  whereby  John  Becher,  and  other  persons,  would  have  had  an 
opportunity  of  attending  the  same  ;  and  had  a  fair  and  reasonable  notice  been  given 
of  the  said  sales,  numerous  bidders  would  have  attended  to  bid  for  the  said  lands,  and 
their  full  value  have  been  procured. 

The  bill  further  alleged,  that  Francis  Earl  of  Bandon  never  obtained  any  grant  or 
conveyance  of  any  of  the  said  lands,  in  pursuance  of  the  said  sales,  subsequently  to 
the  28th  of  May  1785  ;  and  that  he  had,  at  the  utmost,  only  considered  himself  as  a 
mortgagee  in  possession  of  the  said  lands  ;  and  that  James  Bernard  had  demised  the 
lands  comprised  in  the  deeds  of  July  and  December  1783.  for  lives  renewable  for  ever, 
to  one  John  Connor,  at  a  considerable  yearly  rent,  and  had  paid  the  representatives 
of  John  Connor  a  considerable  sum  of  money  for  a  surrender  of  the  same  lease. 

That  Francis  Earl  i>f  Bandon  had  full  notice  of  the  Respondent's  rights,  and  of  the 
irregular  and  collusive  manner  in  which  the  sales  were  carried  on  ;  and  that  all  the 
grants  and  demises  made  by  him  of  the  said  lands  were  expressly  made  provided  his 
own  interest  should  last  so  long. 

The  bill  prayed  that  the  said  several  sales  and  every  of  such  sales  so  made  of  the 
said  lands  on  the  [543]  2d  June  1783.  and  11th  June  1785,  might  be  declared  to  be 
fraudulent  and  void  as  against  the  Respondent  ;  and  that  the  said  deeds  of  the  21th 
of  July  1783,  and  20th  of  December  1783,  might  be  declared  fraudulent  and  void, 
and  be  directed  to  be  cancelled,  so  far  as  thev  purported  to  be  absolute  conveyances 
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of  the  said  st.'Vfral  lands  tn  the  said  Janios  Reinaid  ;  and  as  totlicsaid  laiiilsof  Cahiro- 
lickenny.  Mauldenny.  Rathcool.  Balteenouglitra,  and  Lo'ttcrscanlaii,  that  thtsaid  sales 
thereof  so  made  on  tlie  '2d  of  June  1783,  and  the  subsequent  ('onveyaiiee  thereof  of 
the  2(1th  of  December  1783,  might  be  declared  to  be  a  sale  and  conveyance  of  the  life 
estate  only  of  the  said  Richard  Becher  to  the  said  James  Bernard,  and  subject  to  the 
several  charges  and  incumbrances  still  due  thereon,  viz.  to  the  said  judgment  for 
£300  so  alleged  to  have  been  obtained  in  1714,  to  the  said  mortgage  for  £1000,  to  the 
said  Michael  Becher's  proportion  of  the  said  charge  of  £5000  created  by  the  said  settle- 
ment of  17-10,  and  to  a  charge  of  £5000  created  by  the  said  settlement  of  the  9th  of 
September  1769  ;  and  that  the  Respondent  might  be  decreed  to  have  been  absolutely 
entitled  thereto  on  the  death  of  the  said  Richard  Becher.and  to  be  then  entitled  thereto, 
and  to  the  rents,  issues,  and  profits  thereof,  since  the  death  of  the  said  Richard  Becher 
received,  or  which  without  wilful  default  might  have  been  received,  l)v  the  said  Francis 
Earl  of  Bandon  ;  and  that  as  to  the  said  lands  of  Barnitonicane,  Ratouragh,  Keel- 
bronoge,  Dunkelly,  Derrynalamane,  Lassanaroe,  Ball\-ourane,  and  Ardentenant,  that 
the  said  several  sales  thereof  of  the  2d  of  June  1783  and  the  11th  of  June  1785,  and 
the  said  [544]  conveyance  thereof  of  the  24th  of  July  1783,  might  be  decreed  to  be 
of  no  other  or  greater  effect  than  an  assignment  of  the  said  several  incumbrances 
affecting  the  same,  and  so  reported  due  and  paid  to  the  several  I'laintift's  in  the  said 
respective  causes  of  William  Evans  and  Wife  against  Becher,  and  Richard  Wright 
against  Becher,  viz.  the  sum  of  £3001  4s.  paid  to  the  said  Wilham  Evans,  and  the  sum 
of  £4108  5s.  paid  to  the  said  Richard  Wright ;  and  that  upon  and  since  the  execution 
of  the  said  deed  of  the  24th  of  July  1783,  the  said  James  Bernard  might  be  decreed 
to  be  a  mortgagee  in  po.ssession  of  the  said  last-mentioned  eight  denominations  of  land, 
and  bound  to  account  for  the  rents,  issues,  and  profits  thereof  in  discharge  of  the  said 
several  sums  of  £3001  4s.  and  £4108  5s.,  and  the  accruing  interest  thereon  ;  and  that 
an  account  might  be  directed  to  be  taken  before  one  of  the  Ma.sters  of  the  Court,  and 
that  it  might  be  thereby  ascertained  whether  any  and  what  sum  is  now  due  to  the  said 
Francis  Earl  of  Bandon  on  the  foot  of  the  said  two  principal  sums  of  £3001  4s.  and 
£4108  5s.  and  the  interest  thereof,  after  the  due  application  in  discharge  thereof  of 
the  rents,  issues,  and  profits  of  the  said  eight  last-mentioned  denominations  received, 
or  which  without  wilful  default  might  have  been  received,  by  the  said  James  Bernard 
and  the  said  Francis  Earl  of  Bandon  respectively,  since  the  execution  of  the  said  deed 
of  the  24th  of  July  1783  ;  and  at  what  time  the  said  two  principal  sums  were  in  such 
manner  paid  off  and  discharged  ;  and  if  upon  taking  such  account  it  should  be  reported 
that  any  balance  was  still  due  to  the  said  Earl  of  Bandon,  that  the  Respondent,  upon 
payment  [545]  thereof,  might  be  at  hberty  to  redeem  the  said  several  la.st-mentioned 
eight  denominations  of  land,  and  be  restored  to  the  possession  thereof  ;  but  if,  on  the 
contrary,  it  should  appear  that  the  said  several  principal  sums  of  £3001  4s.  and  £4108 
5s.,  and  the  accruing  interest  tliereon,  had  been  paid  off  and  satisfied  by  the  perception 
of  the  said  rents,  issues,  and  profits  as  aforesaid,  that  the  Respondent  might  be  decreed 
to  have  been  entitled  to  the  possession  of  the  said  eight  last-mentioned  denominations 
of  land  upon  the  death  of  his  said  grandfather  Richard  Becher,  or  at  such  other  time 
since  tlien  as  the  said  two  principal  sums,  with  interest  as  aforesaid,  should  appear 
to  have  been  discharged,  or  at  all  events  that  the  Respondent  might  be  decreed  entitled 
to  the  possession  of  the  said  eight  last-mentioned  denominations  of  land  upon  payment 
of  the  said  several  principal  sums  of  £3001  4s.  and  £4192  18s.  so  advanced  by  the  .said 
James  Bernard  and  Francis  Earl  of  Bandon  tliereon  ;  and  if  it  should  appear  to  the 
Court  that  by  reason  of  the  said  marriage  settlement  of  the  13th  of  February  1784, 
or  any  otlier  title  or  defence  which  might  be  relied  on  by  the  said  Francis  Earl  of 
Bandon,  that  the  said  Francis  Earl  of  Bandon  was  entitled  to  retain  the  possession  of 
the  said  lands,  or  any  parts  thereof,  which  were  conveyed  by  the  said  marriage  settle- 
ment, then  that  the  Respondent  might  be  decreed  entitled  to  the  possession  of  the  said 
lands  of  Ratourah  and  Letterscanlan,  which  were  not  contained  in  the  said  marriage 
settlement  of  the  13th  of  February  1784.  and  to  such  parts  of  the  said  lands  as  the  said 
James  Bernard  acquired  a  title  to  for  the  life  of  the  said  Richard  Becher,  and  to  be 
compensated  [546]  for  the  other  remaining  denominations  of  the  said  lands  so  con- 
tained in  the  said  marriage  settlement,  or  such  parts  of  the  said  lands  as  could  not  be 
restored  to  the  Respondent,  out  of  the  assets  of  the  said  James  Bernard  :  and  for  that 
purpose,  that  an  account  might  be  taken  of  all  and  every  the  personal  estate  and  effects 
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of  the  said  James  Bernard,  and  liow  niucli  thereof  came  to  the  hands  of  the  said  Francis 
Earl  of  Bandon,  and  in  what  manner  he  had  disposed  of  the  same,  and  whether  any  and 
what  part  thereof  remained  still  unapplied  in  his  Lordship's  hands  ;  and  that  all  proper 
and  necessary  accounts  might  be  taken  ;  and  that  pending  that  suit  a  receiver  might 
be  appointed  by  and  under  the  direction  of  the  Court  to  collect  the  rents,  issues,  and 
profits  of  the  said  lands  and  premises  ;  that  the  said  Francis  Earl  of  Bandon  might 
bring  in  and  lodge  in  Court,  or  in  the  Bank  of  Ireland  to  the  credit  of  that  cause,  all 
and  every  the  title  deeds,  tenants'  leases,  and  other  documents  and  writings  which 
he  should  confess  to  have  in  his  custody,  possession,  power,  or  procurement. 

Francis  Earl  of  Bandon  by  his  answer  denied  generally,  as  to  his  belief,  the  facts 
alleged  in  the  bill,  and  submitted  that  having  been  by  virtue  of  the  said  purchases, 
and  the  said  settlement  of  the  13tli  of  February  1784,  in  possession  and  receipt  of  the 
rents  and  profits  of  the  said  lands  for  a  period  of  upwards  of  forty  yeai'S,  he,  tlie 
Defendant,  was  entitled  to,  and  he  relied  on,  the  benefit  of  the  statute  of  limita- 
tions, as  fully  as  if  he  had  pleaded  the  same  to  the  Respondent's  bill. 

On  the  "JfJth  of  June  1832,  the  following  decree  was  made  in  the  cause  by  the 
Lord  Chancellor  of  Ireland: — 

[547]  That  the  sale  of  the  lands  in  the  pleadings  named,  to  James  Bernard, 
in  1783,  178.5,  and  1787,  could  not  be  maintained,  the  sales  of  1783  having  been  set 
aside  with  his  consent,  and  the  sales  of  1785  and  1 787  liaving  been  effected  by  private 
arrangement,  under  colour  of  the  decrees  of  the  Court  of  Exchequer,  and  after  the 
execution  of  the  deed  of  February  1784,  which  disabled  the  parties  to  the  said  sales 
from  making  title  to  a  purchaser.  His  Lordship  directed  a  reference  to  the  Master, 
to  inquire  and  report  what  sums  were  paid  by  the  said  James  Bernard  in  discharge 
of  any  and  what  demand  affecting  the  lands  purchased  by  him ;  and  in  taking  the 
account  thereinafter  directed  from  the  death  of  Richard  Becher,  the  tenant  for  life, 
that  the  Master  should  give  credit  to  the  Defendant  for  the  sums  so  paid  by  the  said 
James  Bernard,  or  so  much  thereof  as  should  be  found  unliquidated  at  the  death  of 
the  said  tenant  for  life  upon  the  accounts  thereinafter  directed,  with  interest  upon 
the  same  from  the  death  of  the  said  tenant  for  life.  His  Lordship  declared  that  the 
said  James  Bernard  was  bound  in  like  manner  as  Richard  Becher,  the  tenant  for  life, 
would  have  been,  if  he  had  continued  in  possession,  to  discharge  the  arrear  of  interest, 
and  to  keep  down  the  accruing  interest  on  the  principal  sum  of  £3000  secured  to 
Richard  Wright,  and  on  the  charges  of  £2000  and  £2000  appointed  by  John  Becher 
to  his  daughters,  out  of  the  rents  and  profits  of  the  said  premises  alleged  to  have  been 
so  purchased  by  the  said  James  Bernard;  and  directed  the  Master  to  inquire  and 
report  whether  the  rents  and  jirofits  of  the  estates  conveyed  to  the  said  James  Bernard, 
from  the  time  he  obtained  [548]  possession  thereof,  were  adequate  to  pay  off  the  arrears 
of  interest  due  at  the  time  of  the  sales  on  the  incumbrances  mentioned  in  the  said 
several  decrees,  and  to  keep  down  the  interest  which  accrued  on  the  said  incumbrances 
in  the  lifetime  of  the  said  Richard  Becher,  the  tenant  for  life  ;  and  if  he  shoidd  find 
that  they  were  not  sufficient,  that  he  should  report  the  balance  of  such  interest  as 
was  due  at  the  time  of  the  said  Richard  Becher's  death.  His  Lordship  thereby  declared 
that  the  Plaintiff,  as  against  the  said  James  Bernard,  on  the  decease  of  the  said  Richard 
Becher,  the  tenant  for  life,  became  entitled  in  fee  tail,  with  immediate  reversion  in  fee 
simple,  to  the  lands  alleged  to  have  been  purchased  by  the  said  James  Bernard,  which 
are  comprised  in  the  settlement  of  the  13th  of  February  1784,  executed  on  the  mar- 
riage of  Francis  late  Earl  of  Bandon,  subject  only  to  the  principal  sums  which  should 
be  found  to  have  been  paid  by  the  said  James  Bernard,  and  to  such  interest  there- 
on, if  any,  as  should  be  found  due  on  foot  thereof,  upon  the  taking  of  the  accounts 
therein  for  that  purpose  directed  ;  and  in  case  the  rents  and  profits  of  the  whole 
of  the  estates  conveyed  to  the  said  James  Bernard  should  be  inadequate  to  discharge 
all  the  interest  due  on  the  said  incumbrances  at  the  time  of  the  said  Richard  Becher's 
death,  that  the  Master  should  inquire  and  report  to  what  proportion  of  thesaid principal 
sums  or  either  of  them,  and  of  tlie  arrear  of  interest,  if  any  should  be  founddue  thereon, 
the  lands  of  Letterscanlan  and  Ratouragh  severally  and  respectively,  according  to 
their  several  and  respective  values  as  compared  with  the  value  of  the  rest  of  the  said 
premises  conveyed  to  the  said  [549]  James  Bernard,  ought  to  be  contributory,  and 
that  he  should  report  distinctly  and  separately  as  to  sucli  proportions.  And  inasmuch 
as  the  Defendant  James  Earl  of  Bandon,  the  personal  representative  of  James  and 
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Fniiicis  Bcniiinl,  relied  on  his  title  as  purehaser  of  the  lands  comprised  in  the  scttle- 
liieiit  of  tlie  l;3tli  of  February  ITSt,  his  Lonlshi|)  therein-  declared  the  I'iaintiti'  eiitith'd 
to  the  full  value  of  such  of  the  said  lands  as  were  bound  i)y  the  said  Francis  liail  of 
Bandon's  said  marriage  settlement,  to  he  paid  out  of  the  assets  of  the  said  James 
15eriiard,  after  deducting  tliercout  the  balance  which  sliould  appear  due  for  piiucipal 
anil  interest  on  the  taking  of  the  said  accounts  thereinbefore  directed  ;  and  directed 
the  Master  to  take  an  account  of  the  personal  estate  of  the  said  James  Bernai'd  at 
the  time  of  his  death,  into  whose  hands  the  same  came,  and  how  a|)[)lied;  and  that 
such  personal  estate,  oi'  a,  competent  part  thereof,  should  be  applied  accoixlingly. 
And  the  said  Francis  Bernard  having  by  his  answer  admitted  assets  of  James  Bernard 
sufficient  to  answer  the  demands  of  the  Plaintitf,  his  Ijordship  directed  an  account 
to  be  taken  of  the  assets  of  the  said  Francis  Bernard,  and  also  of  the  rents  and  profits 
of  the  whole  of  the  premisas  alleged  to  have  been  purchased  by  the  said  James  Bernard, 
from  thedeath  of  the  said  Richard  Becher,  to  be  applied,  first,  in  payment  of  the  arrears 
of  interest,  if  any,  and  the  accruing  interest  on  the  said  incumbrances,  and  then  to 
sink  the  principal  sums  thereby  secured:  that  the  said  directions,  as  to  Ratouragh, 
should  be  subject  and  without  prejudice  to  the  inquiry  thereinafter  directed  in  relation 
thereto.  That  the  lands  of  Letterscanlan,  and  Ratouragh  [550]  (if  the  said  lands 
of  Ratouragh  should  not  be  found  to  be  comprised  in  the  said  deed  of  settlement  of 
the  13th  of  February  1784)  should  stand  as  a  security  for  such  proportion  of  the  said  ■ 
incumbrances,  and  the  interast  thereon,  as  should  be  found  to  afl'ect  the  same 
respectively ;  and  on  payment  thereof,  that  the  same  should  be  restored  to  Plaintiff', 
and  an  injunction  issue  for  that  purpose.  His  Lordship  further  directed  an  issue 
to  ascertain  the  value  of  an  estate  in  fee  tail,  with  the  immediate  reversion  in  fee  simple, 
of  such  of  the  said  premises  as  were  comprised  in  the  said  settlement,  and  to  ascertain 
whether  Ratouragh  was  comprised  or  passed  by  the  said  deed  of  settlement  of  the 
loth  of  February  178i  ;  and  whether  the  said  lands  were  a  sub-denomination  of 
the  lands  of  Barnitonicane  ;  and  if  not,  that  an  injunction  should  issue  to  put  Plaintifl' 
into  possession  in  the  same  way  as  Letterscanlan.  And  he  thereby  reserved  costs 
and  further  directions. 

The  Appellant  having  presented  a  petition  of  rehearing,  the  cause  was  reheard 
before  the  Lord  Chancellor  of  Ireland  on  the  3d,  -1th,  and  otb  days  of  December  183'2, 
and  on  the  14th  and  15th  of  January  1833,  upon  which  rehearing  the  Lord  Chancellor, 
on  the  25th  of  ALiy  1833,  affirmed  his  said  decree  of  the  2Gth  of  June  1832. 

By  a  leading  order  of  the  25th  of  May  1833,  made  in  this  cause,  it  was  ordered 
that  the  Respondent  should  commence  a  feigned  action  in  his  Majesty's  Court  of 
King's  Bench  in  Ireland  against  the  Appellant,  for  the  trial  by  a  special  jury  in  the 
county  of  Cork  of  the  following  issues ;  that  is  to  say — 

First,  ■'  What  is  the  value  of  an  estate  in  fee  [551]  tail,  with  the  immediate  reversion 
"  in  fee  simple,  of  such  of  the  said  premises  in  the  pleadings  mentioned  as  are 
"comprised  in  the  settlement  of  the  13th  of  February  1784,  in  the  pleadings  also 
"  mentioned." 

Secondly,  "  Whether  the  lands  of  Ratouragh  in  the  pleadings  named  are  comprised 
"  in  or  passed  by  the  said  deed  of  settlement  of  the  13tli  of  February  1784." 

Thirdly,  '"  Whether  the  said  lands  of  liatouragh  are  a  sub-denomination  of  the 
"  lands  of  Barnitonicane." 

And  the  Judges  before  whom  the  trial  should  be  had  were  thereby  desired  to 
certify  to  the  Court  of  Chancery  the  verdict  that  should  be  given  thereon  ;  and  his 
Lordsliijj  reserved  all  further  directions  until  the  return  of  the  Judges'  certificate, 
whereon  such  further  order  would  be  made  as  should  be  fit. 

The  action  having  been  tried  on  the  14th  of  August  1833,  Mr.  Justice  Vandeleur, 
one  of  the  Judges  of  the  Court  of  King's  Bench,  made  his  report,  dated  the  11th  of 
November  1833,  and  thereby  certified  that  after  hearing  the  proofs  and  evidences 
on  both  sides,  the  jury  returned  their  verdicts  on  the  several  issues  in  manner  following  ; 
that  is  to  say — On  the  first  issue,  viz.  ''  What  is  the  value  of  an  estate  in  fee  tail, 
with  the  immediate  reversion  in  fee  simple,  of  such  of  the  premises  in  the  pleadings 
"  mentioned  as  are  comprised  in  the  settlement  of  the  13th  of  February  1784,  in  the 
"  pleadings  mentioned,  that  is  to  say." 

Then  followed  the  values  of  the  lands  found  by  the  verdict,  the  leases  made  liy 
the  Becher  family,  and  the  rents  thereon,  concluding  thus  : — 

1395 


IXBLIGHN.  S.  15ANI)0N   C.   liECHER  [1835] 

[552]  "  VVc  find  the  value  (if  tlie  whole  of  the  lands  in  llie  pleadings  mentioned 
to  be  nineteen  years'  piirehase. 

"  And  on  the  issue,  whether  the  lands  (jf  Ratouragh  are  a  sub-denomination  of 
lands  of  Barnitonicane  or  not,  we  cannot  agree. 

"  And  on  the  issue,  whether  the  lands  of  Ratouragh  are  conaprised  in  or  passed 
by  the  deed  of  settlement  of  the  13th  of  February  1784,  we  cannot  agree." 

By  an  order  of  the  Lord  Chancellor  of  Ireland,  bearing  date  the  30th  of  November 
1833,  and  made  in  thi.s  cause  on  further  directions,  it  was  ordered  that  it  sliould  be 
referred  to  the  Master  to  inquire  and  report  what  was  the  value  of  tlie  several  leases 
made  by  the  Becher  family  to  which  the  said  lands  were  then  subject,  in  order  that 
the  same  might  be  deducted  from  the  value  of  the  lands  calculated  at  nineteen  years' 
purchase,  according  to  the  yearly  value  at  the  then  present  day;  and  a  new  issue 
was  directed  to  be  tried  as  to  the  said  two  points  on  which  the  former  jury  did  not 
agree. 

On  pronouncing  the  deci'ee  in  the  cause  the  reasons  for  the  judgment  were  delivered 
as  follows  by  Lord  Plunket,  Lord  Chancellor  of  Ireland  : — 

"  In  this  case  I  regret  that  I  did  not  give  my  judgment  when  the  facts  were  more 
completely  i n  my  recollection.  The  cause  came  on  to  be  heard  on  pleadings  and  proofs. 
The  bill  was  filed  in  the  year  1828  against  the  late  Earl  of  Bandon,  and  subsequently 
•  revived  against  his  son,  complaining  of  sales  which  had  been  made  under  decrees  of 
the  Court  of  Exchequer,  and  seeking  that  they  should  be  set  a.side,  or,  in  the  alternative, 
relief  in  being  [553]  restored  to  the  estates,  or  to  have  compensation  out  of  the  assets 
of  James  Bernard. 

The  facts  in  the  case,  so  far  as  they  are  material  to  sustain  the  decree  which  I  am 
about  to  pronounce,  are  not  voluminous.  A  great  number  of  facts  were  stated,  but 
they  are  not  necessary  now  to  be  adverted  to  for  the  purpose  of  the  Plaintiff's  case. 

It  appears  that  in  the  year  1740  a  settlement  was  entered  into,  under  which  John 
Becher  became  tenant  for  life,  with  a  power  of  charging  £5000  for  younger  children, 
with  remainder  to  his  fir,st  and  other  sons,  subject  to  a  power  to  raise  these  charges, 
which  was  executed  by  him  ;  and  he  appointed  the  sum  of  £2000  each  to  his  two 
daughters,  Mrs.  Evans  and  Mrs.  O'Donovan  ;  as  to  the  remaining  £1000  it  is  not 
material  to  the  present  case,  but  it  became  vested  in  Richard  Becher. 

Under  this  settlement  John  Becher,  being  tenant  for  life,  with  remainder  to  Richard 
Becher,  John  and  Richard  executed  a  mortgage  for  £3000  to  a  person  named  Wright, 
and  on  that  occasion  a  recovery  was  suffered  ;  and  in  the  deed  a  power  of  revocation 
is  given  to  John  and  Richard  to  settle  it  to  other  uses  ;  and  by  deed  of  17tli  September, 
1768,  John  is  made  tenant  for  life,  with  remainder  to  Richard  for  life,  with  remainder 
to  the  first  and  other  sons  of  Richard  in  tail  ;  and  in  the  year  17G9,  in  pursuance, 
a  settlement  was  executed,  and  the  estate  conveyed  to  John  for  life,  with  remainder 
to  Richard  for  life  ;  and  the  second  John,  son  of  Richard,  becomes  tenant  in  tail. 

In  1782  Richard  and  the  second  John,  being  thus  seised,  a  bill  was  filed  in  the 
Court  of  Exchequer  on  behalf  of  Elizabeth  Evans,  to  raise  the  [554]  sum  of  £2000, 
and  a  decree  had,  and  a  report  obtained  in  November,  1782,  ascertaining  the  sum 
due  to  the  plaintiff,  and  the  decree  was  to  sell  the  term  in  discharge  of  that  sum.  In 
this  suit  it  appears  that  Stawell  Webb  was  the  attorney  for  the  Plaintiff,  and  Mr. 
R.  Reeves  attorney  for  the  minor  John,  and  Dennis  for  his  father  Richard  ;  and  a 
sum  of  £5(i()  is  in  this  cause  ascertained  to  be  due  for  interest,  and  the  interest  is  also 
given  on  the  consolidated  sum. 

A  second  bill  was  filed  in  May,  1 782,  by  Wright,  the  mortgagee.  In  that  suit  there 
was  a  decree  and  a  report  for  £3583  2s.  7^d..  and  there  is  ascertained  to  be  due  for 
interest  a  sum  of  £583.  This  decree  in  Wright's  cause  also  directed  the  sale  of  the 
fee  ;  in  Evans'  cause  it  was  for  the  sale  of  the  term  ;  both  of  these  decrees  were  right 
so  far.  These  two  decrees  having  been  so  obtained,  three  denominations  were  sold 
to  one  Morgan,  who  appears  to  have  purchased  in  trust  for  James  Bernard,  the  father 
of  the  Defendant :  the  sum  for  which  they  were  sold  was  £950  ;  and  on  the  same 
day  three  other  denominations  were  sold  to  Morgan,  in  trust  for  James  Bernard, 
for  a  sum  of  £850,  making  together  a  sum  of  £1800  ;  and  on  the  20th  of  December, 
1783,  a  conveyance  was  executed  to  James  Bernard.  Previous  to  the  execution  of 
this  conveyance  to  Bernard,  seven  other  denominations  were  sold  to  Morgan  for 
£7000,  also  in  trust  for  the  same  James  Bernard  ;  these  sales  made  up  £8800.     There 
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Was  due  in  the  cause  of  Plvaiis  £;)001  4s..  in  the  eause.of  \Vrif,'ht  there  was  jjaid  £3998 
IGs.,  thus  making  up  tlie  sum  ])ai(l  iTOOO.  Witli  reference  to  tiie  value  of  the  land, 
it  is  said  that  this  sum  was  sutti-[555]'eient.  But  it  appears  that  the  sum  of  £1K()() 
was  not  paid  by  Bernard  in  1783.  Yet  he  entered  into  possession  of  all  tlie  lands  ; 
and  being  in  possession  of  them,  in  February,  1784,  he  executed  a  settlement  on  the 
marriage  of  his  son,  the  late  Lord  Bandon,  of  all  these  denominations  ;  and  this  deed 
was  registered  on  the  1 8th  of  May,  1 784.  I  observe  that  by  this  settlement,  so  executed, 
the  denominations  sold  for  £1800,  and  for  which  nothing  was  paid,  were  included 
therein,  as  well  as  those  sold  for  the  £7000. 

A  bill  was  then  filed  for  the  sale  of  the  remaining  denominations  by  O'Donovan, 
who  was  married  to  the  second  daughter,  and  it  was  filed  by  Stawell  Webb,  the  solicitor 
who  was  concerned  in  recovering  the  charges  of  the  other  daughter  ;  and  it  was  a 
proceeding  which.  I  must  say,  was  most  improvident  as  to  the  rights  of  his  client, 
and  particularly  as  to  the  rights  of  the  minor.  Now  all  this  aj)pears  to  have  been  done 
by  the  consent  of  the  parties.  It  was  all  an  arrangement  amongst  themselves,  and 
so  much  to  the  injury  of  the  minor  that  he  now  looks  for  compensation. 

Under  these  circumstances  James  Bernard  entered  into  a  consent  in  W  right  s 
and  the  other  cause  to  set  aside  the  previous  sale,  in  order  to  have  a  new  proceeding, 
as  if  under  the  authority  of  the  Court,  to  make  out  a  title  to  that  vei'y  interest  which 
in  1784  he  had  included  in  the  settlement  which  he  had  registered  ;  and  these  pro- 
ceedings were  in  order,  as  he  hoped,  to  make  out  a  title  to  the  whole.  Accordingly, 
on  the  part  of  the  late  lord,  and  of  the  present  lord,  the  original  proceedings  of  1783 
being  avoided,  and  proceedings  having  been  taken  under  this  arrangement,  four 
denominations  were  [556]  bought  of  the  thirteen  that  were  sold  in  Wright's  cause 
for  £4092  lOs.,  the  amount  of  Wright's  decree  being  £4108  9s.  ;  and  so  there  was  a 
balance  of  £84  13s.,  which  was  paid  over  to  Richard  Becher,  who  was  not  entitled 
to  receive  it.  It  appears  that  this  was  supposed  to  be  paid  by  Lord  Bandon.  But  it 
was  not  paid,  but  merely  has  a  reference  to  the  proceedings  in  1783.  It  is  made  up 
by  a  receipt  given  by  Thomas  Barter,  the  attorney  for  the  Plaintiff,  for  £4108,  (£3998, 
he  had  received  in  Augu.st,  1783) ;  and  thus  they  nuike  this  out  to  be  a  satisfactory 
proceeding  under  the  old  sale.  On  the  same  day  four  other  denominations  are  sold 
for  £3001,  the  amount  of  Evans's  demand.  Now  the  sums  alleged  to  have  been  paid 
in  1785  amount  to  £7200,  the  exact  amount  of  Evans's  and  Wright's  demand,  the 
sum  of  £200  being  for  costs. 

Then  the  proceedings  in  the  O'Donovan  cause  are  treated  in  a  similar  manner  by 
Bernard.  In  1787,  four  denominations  are  set  up,  and  the  two  are  purchased  by 
Bernard  for  the  sum  of  £1(100,  as  if  it  was  an  effective  proceeding  in  the  O'Donovan 
cause;  and  that  sum,  with  the  £7200,  make  the  sum  of  £8800,  the  sum  originally 
bid  for  the  thirteen  denominations  of  land.  That  this  can  be  sustained  as  a  proceeding 
under  the  authority  of  the  Court  of  Exchequer,  is  quite  impossible  to  maintain.  I 
therefore  put  it  out  of  case. 

There  is  no  question  whether  this  Court  has  a  right  or  not  to  interfere.  I  do  not 
interfere  with  any  decree  of  the  Exchequer  ;  the  proceedings  here  were  abandoned, 
and  they  got  up  a  new  proceeding  to  have  it  believed  to  be  the  fair  proceeding  of  this 
Court.     But  it  is  quite  a  mockery. 

It  is  said  no  advantage  has  been  taken  ;  that  there  [557]  has  been  no  undervalue. 
I  do  not  proceed  on  that  ground  ;  but  I  say  the  person  who  has  a  right  to  the  protec- 
tion of  the  Court,  the  minor,  has  not  received  it :  he  could  only  get  that  protection 
under  sales  conducted  openly  and  on  fair  competition  ;  but  I  have  as  convincing 
evidence  as  could  at  this  distance  of  time  be  produced,  that  the  sales  were  not  liad  in 
that  way  in  which  the  highest  value  cotild  be  got  for  the  lands. 

But  it  is  argued  that  this  is  but  a  formal  objection,  and  that  after  so  great  a  length 
of  time  it  should  not  be  noticed  ;  the  bill  was  not  filed  till  1828,  and  the  transactions 
were  in  1785  and  1787  ;  and  that  the  Court  should  not  at  such  a  distance  of  time 
interfere  on  a  mere  formal  objection;  but  it  is  more  than  a  formal  objection,  and 
the  proceedings  were  taken  in  the  first  year  that  could  be  ;  for  it  appears,  first,  that 
the  fee-simple  of  an  estate  was  sold  in  payment  of  a  sum  charged  only  on  a  term  ; 
that  is  not  merely  an  error,  it  is  a  gross  fraud.  It  is  said  that  this  was  an  advantage 
to  the  inheritance  ;  it  might  be  so  in  a  case  of  fair  competition  in  tlie  sale.  There  is 
then  a  decree  for  a  sale  of  the  term,  and  the  same  monev  paid  for  the  fee  as  was  jinid 
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for  the  term.  I  find  further,  an  arrear  of  interest  in  this  transaction.  Evans's  and 
Wright's  mortgages  together  have  an  arrear  of  interest  amounting  to  £1G00.  I  don't 
say  that  that  is  an  error  which  could  affect  the  purchaser,  but  1  alhide  to  it  to  shew 
the  unjust  way  in  whicli  the  estates  were  sold  ))y  the  party  who  should  have  protected 
them.  Again,  part  of  the  purchase  money  (a  small  part,  I  admit)  was  paid  to  the 
tenant  for  life,  who  had  no  kind  of  right  to  any  part  of  it.  Again,  when  one  sale  would 
have  been  sufficient,  [558]  the  estate  is  put  to  the  expense  of  three.  And  again,  in 
178.3,  wlien  five  denominations  are  sold  for  £1800,  that  sum  is  not  paid  ;  but  .James 
Bernard  enters  into  possession  of  these  five  denominations,  though  he  had  paid  nothing 
for  them.  Again,  the  interest  is  charged  to  the  year  1787  against  the  parties.  And 
further,  when  the  proceedings  are  set  aside  in  1785,  they  are  set  aside  without  costs 
given  to  the  minor,  though  it  is  admitted  they  were  quite  erroneous  as  to  him.  No 
costs  are  given  to  him,  but  the  costs  are  charged  against  him.  And  further,  there 
is  a  repetition  in  1785  of  the  former  sales,  when  they  knew  there  was  a  deed  under 
which  they  could  not  make  title  ;  and  interest  is  charged  to  a  time  when  it  ought  not 
to  have  been  charged.  Without  making  any  imputation  on  the  moral  charactei'  of 
the  persons  engaged  in  these  transactions,  I  must  say  that  they  appear  to  have  been 
in  the  view  of  a  Court  of  Equity  completely  fraudulent,  and  cannot  be  sustained. 

The  only  difficulty  that  I  liad  at  all  in  the  case  was  the  length  of  time  whicli  had 
passed  since  they  occurred,  and  that  the  party  was  seeking  relief  on  a  transaction 
which  occurred  at  so  distant  a  period  as  1785  ;  but  then  we  must  consider  that  John 
Beclier  died  in  1778,  and  his  .son  Richard  then  became  tenant  for  life,  with  remainder 
to  John,  the  father  of  the  Plaintiff,  the  tenant  in  tail.  Richard,  who  was  tenant  for 
life,  lived  until  1825,  and  therefore  the  remainder  did  not  vest  in  possession  until  the 
year  1825.  John  died  in  1820.  It  is  not  material,  but  his  estate  never  vested  in 
possession  ;  but  the  title  of  the  present  Plaintiff  did  not  accrue  till  1825,  and  the  bill 
was  filed  in  1828  :  therefore,  as  far  as  the  tenant  in  tail  is  concerned,  laches  [559] 
cannot  be  imputed  to  him  ;  so  there  is  no  difficulty  in  that  part  of  tlie  case. 

It  has  been  argued  that  the  existence  of  this  estate  for  life  does  not  enable  the  tenant 
in  tail  to  proceed  to  impeach  these  proceedings,  nor  is  it  competent  to  him  to  file  his 
bill  ;  but  I  am  relieved  as  to  that  point  upon  the  facts  of  this  case.  If  this  was  a 
bill  to  impeach  this  decree  for  fraud  against  the  minor,  there  might  be  some  question 
whether  he,  being  merely  tenant  in  tail,  was  so  entitled.  I  am  not  prepared  to  say 
that  the  tenant  in  tail  would  be  protected.  I  don't  know  whether  there  is  anyauthority 
on  the  point. 

The  case  of  Giffard  v.  Hort  *  has  been  adverted  to,  but  I  cannot  find  that  this 
point  was  decided  in  Giffard  and  Hort.  It  was  argued  in  that  case  in  the  Lords  that 
Giff.ard  had  the  right.  I  don't  know  what  was  the  final  result.  I  am  told  that  the 
decree  in  the  Exchequer  was  reversed.  I  believe  it  is  so  ;  but  the  grounds  of  the 
decision  in  that  case  are  only  in  a  note  to  Messrs.  Sehoales  and  Lefroy's  Reports  before 
Lord  Redesdale.  That  report  of  these  proceedings  in  the  Court  of  Exchequer  I  cannot 
consider  to  be  an  accurate  statement  from  which  anything  is  to  be  deduced  ;  for  it  sup- 
poses that  if  the  decision  is  unsustainable,  it  is  only  on  the  ground  of  the  acts  between 
the  parties  making  it  appear  a  substantive  mortgage  ;  but  the  argument  is  of  no 
avail.  I  recollect  the  argument  in  that  case,  that  a  tenant  in  tail  might  file  a  bill  in 
the  lifetime  of  the  tenant  for  life,  and  that  he  did  not  do  so  ;  but  it  was  answered  by 
shewing  that  laches  were  not  attributable  ;  and  they  likened  the  case  to  where  a  fine 
is  levied  bj'  a  tenant  for  life,  [560]  and  the  reversioner  or  remainder-man  does  not 
avail  himself  of  the  forfeiture  ;  the  answer  is  given  to  that  in  the  note,  which  says, 
"  The  case  of  a  fine  is  quite  different,  "for  tlie  party  could  not  make  an  entry  ;  "  but 
that  is  not  true,  for  there  is  nothing  to  prevent  an  entry.  But  this  is  not  to  decide 
this  question  ;  and  there  is  nothing  to  decide  here  as  to  the  tenant  in  tail  being  bound 
during  the  life  of  the  tenant  for  life.     I  give  no  opinion  upon  that. 

Again,  I  say  I  am  not  meddling  with  the  sales  of  the  Court  of  Exchequer.  I 
consider  that  James  Bernard  entered  into  these  lands  by  the  only  good  title  he  had, 
viz.  an  assignment  of  these  charges  ;  and  then  the  question  is,  whether  there  is  powei- 
to  redeem.  The  difficulty  in  a  mortgage  case  is,  whether  the  tenant  in  tail  is  bound 
to  redeem  during  the  life  of  the  tenant  for  life ;  it  was  the  opinion  of  Lord  Manners, 

*  1  Sch.  &  Lef.  38G. 
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ill  Blake  v.  Foster,*  that  length  of  tiine  did  not  run  against  a  tenant  in  tail.  It  is 
said  that  that  was  overruled  in  the  Lords,  but  there  is  no  report  of  any  such  decision 
in  the  books.  I  have  reason  to  know  that  the  decree  was  never  reversed,  at  least  on 
that  ground ;  but  it  is  said  in  some  of  the  text  writers  that  tlie  point  was  decided  in 
another  cause  ;  and  the  case  of  Harrison  r.  HoUins,  in  1  Simon  &  Stewart,  4  71.,  is 
cited  ;  but  that  ease  is  not  to  be  considered  as  deciding  it.  The  marginal  note  goes 
the  length  of  saying  that  time  would  run  against  the  tenant  in  tail  ;  but  if  we  look 
into  the  case,  we  find  it  does  not  go  .so  far.  There  is  no  report  of  the  argument,  no 
statement  of  the  grounds  on  which  the  cause  was  decided  ;  it  states  that  it  was  dcci-eed 
that  the  bill  [561]  should  be  dismissed  :  but  it  is  a  decree  where  no  reasons  are  given 
but  merely  saying  that  the  bill  is  dismissed.  Is  that  a  decision  to  overrule  the  ojiinion 
of  Lord  Manners,  in  Blake  r.  Foster,  and  the  very  sound  arg\nnent  he  made  in  that 
case  1  It  is  said  it  would  be  inconvenient  to  be  entangled  by  consequences  of  tliis  kind  ; 
but  if  he  wants  to  convert  it  into  an  indefeazible  estate,  his  only  mode  of  doing  it  is  by 
bill :  length  of  time  may  give  him  a  right,  but  not  the  right  originally  stipulated  for. 
If  he  is  to  have  an  incidental  right,  he  must  have  it  subject  to  the  same  ditficulties 
any  one  else  would  have,  relying  only  on  the  length  of  time.  But  further,  in  this 
case  the  right  of  the  mortgagee  in  prejudice  of  the  remainder-man,  is  only  in  conse- 
quence of  the  settlement  here  being  of  an  equity  of  redemption.  The  case  of  I'rice 
V.  Copner,  in  1  Simon  &  Stewart,  347.,  will  be  found  not  immaterial.  It  is  a  case  of 
husband  and  wife.  It  is  there  decided  that  she  and  the  heirs  may  redeem  in  twenty 
years  after  the  death  of  the  husband.  Apply  that  to  the  present  case.  I  have  already 
mentioned  the  deed  by  which  the  mortgage  was  created  ;  there  was  a  revocation  ; 
and  being  by  the  same  deed,  this  is  not  a  settlement  merely  of  the  equity  of  redemption, 
but  growing  out  of  the  same  deed  that  created  the  mortgage  ;  therefore  it  is  not  boimd 
by  this  case. 

Another  point  was  argued,  that  length  of  time  should  not  run  till  the  remainder- 
man had  notice  of  the  fraud.  There  is  no  evidence  that  he  had  any  notice  here  ;  but 
it  is  material  to  consider  that  no  day  was  given  to  him,  as  a  minor,  to  shew  cause ; 
there  is  proof  on  his  side  that  he  had  not  notice  ;  he  is  deprived  of  notice  by  this 
erroneous  [562]  decree.  But  I  am  not  called  on  to  decide  this  point.  Here  a  party 
enters  into  possession  under  a  mortgage  title,  and  taking  advantage  of  the  embarras- 
ments  of  the  tenant  for  life  ;  that  is  the  point  on  which  I  found  my  decree.  From 
1785  ever)'  person  deriving  from  Bernard  was  the  per.son  to  keep  down  the  interest  ; 
and  so  far  as  redemption  is  considered,  the  Plaintiff'  puts  it  that  he  is  not  bound  to  file 
a  bill,  and  this  is  borne  out  by  a  case  t  (I  forget  the  name  of  it)  in  An.struther;  the 
decision  is  received  by  the  same  court  which  first  made  it,  and  on  the  strength  of  that 
decision  I  found  my  decree. 

But  for  the  settlement  of  1784  all  would  be  perfectly  clear.  I  think  it  is  conceded 
by  the  PlaintifT  that  the  present  Defendant,  to  protect  liimself  (as  the  Plaintiff  has 
no  remedy  against  the  lands),  must  look  to  the  assets  of  James  IBernard,  which  it  is 
admitted  are  abundantl}-  siifticient ;  and  the  Plaintiff  is  .satisfied  to  resort  to  the  assets 
instead  of  the  real  estates.  1  am  therefore  not  called  on  to  say  any  thing  as  to  the 
assets  of  Francis  Earl  of  Bandon. 

Now  I  believe  I  have  only  one  branch  of  the  case  to  advert  to  ;  and  that  is  as  to 
the  two  denominations,  Letterscanlan  and  Ratouragh.  It  is  admitted  that  as  to 
Letter.scanlan.  it  was  not  comprised  in  the  settlement  of  1784  ;  therefore,  as  to  this 
denomination,  the  Plaintiff  has  rehef.  The  question  whether  Ratouragh  was  or  was 
not  comprised  in  the  settlement,  must  be  a  subject  of  in([uiry  ;  and  according  to  the 
report  on  that  inquiry  I  will  give  relief  as  to  that  denomination. 

[563]  The  appeal  was  from  the  decree  of  the  26th  of  June,  18.32  ;  the  order  of 
the  2.5tli  of  May,  183.3  ;  the  order  of  the  2.5th  of  May,  1833,  and  the  order  on  further 
directions  of  the  30th  of  November,  1833. 

For  the  Appellant,  Mr.  Tinney  and  Mr.  Pemberton.t 

*  2  Ba.  &  Be.  387. 

t  Probably  Corbett  v.  Barker,  3  Anst.  755. 

X  Lord  Brougham,  early  in  the  argument,  stated  the  inconvenience  fif  the  Ap- 
pellant's beginning  where  the  Respondent  was  the  Plaintiff  below,  relying  on  a  case 
of  fraud.     In  Small  /■.  Attwood,  [6  CI.  &  F.  232]  hesaid.  hediil  not  understand  thecase 
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Mr.  Tiiiiie)',  after  stating  the  ease. — Xo  question  was  raised  below  nDr  any  evidence 
adduced  to  shew  that  the  lands  were  .sold  at  an  under-vahie.  Here  was  evidence  on 
the  part  of  the  Appellant  that  the  full  price  was  given.  The  lands  in  the  possession 
of  the  purchaser  cannot  be  reached.  The  decree  is  for  damages  and  punishment ; 
and  the  question  is,  whether  after  forty-five  years  have  elapsed,  the  assets  of  James 
Bernard  can  be  liable  for  these  damages.  A  Court  of  Equity  cannot  give  damages  ; 
and  even  if  it  could,  the  price  given  for  the  estate  was  the  full  price;  therefore  no 
damages  are  due,  and  none  should  have  been  given. 

Lord  Brougham. — The  question  arose  in  the  Court  of  Exchequer;  it  is  set  aside 
i  n  the  Court  of  Chancery.     That,  I  believe,  is  your  fi  rst  objection.     How  is  it  answei'ed  ? 

Mr.  Tinney. — They  say,  for  one  ground,  that  the  Appellant  assented  to  the  irregu- 
larity of  setting  aside  the  first  .sale  ;  but  he  could  not  assent,  for  he  had  no  power  to  do  so. 
The  Respondent  cannot  proceed  without  setting  aside  the  proceedings  in  the  Court 
of  Exchequer.  In  the  judgment  of  the  [564]  Lord  Chancellor  of  Ireland  below,  lie 
says,  "  They  did  not  commit  any  moral  fraud,  but  they  got  up  a  series  of  sham  sales." 
But  the  purchaser  has  nothing  to  do  with  the  irregularities  in  the  proceedings.  The 
objections  to  the  decree  are  numerous.  The  Court  of  Chancery  had  no  jurisdiction 
to  reverse,  as  it  did  in  suhstance,  the  decree  of  the  Exchequer.  As  to  damages,  if 
any  could  be  given,  it  should  only  have  been  for  so  much  loss  as  was  created  by  the 
difference  between  the  value  at  the  date  of  the  transaction  and  the  price  given  upon 
the  sale ;  the  present  value  of  the  lands  cannot  be  the  measure  of  damage.  The 
portions  must  then  have  been  raised  by  sale  of  the  term.  The  objections  are  partly 
formal,  and  partly  substantial.  Who  is  the  party  injured  ?  Not  the  issue  in  tail, 
but  the  tenant  in  tail ;  the  party  who  could  have  acquired  the  estate.  The  damage, 
if  any,  was  sustained  by  John  Beclier,  the  father  of  the  Plaintiff'.  Another  objection 
arises  from  the  lapse  of  time.  A  tenant  in  tail  in  remainder  is  barred  by  lapse  of  time 
after  an  act  which  destroys  the  settlement.  Here  the  estate  tail  is  a  mere  equity 
of  redemption,  under  the  mortgagee  in  possession. 

In  Gifl'ard  c.  Hort,  *  Lord  Redesdale  states  his  impression  that  the  decree  against 
a  tenant  in  tail  or  a  tenant  for  life  before  Lssue  would  bind  the  remainder-man.  There 
is  evidence  in  the  suit  that  the  full  value  was  given  for  the  estate  ;  and  as  to  the  alleged 
irregularities,  in  Lloyd  r.  Johnes  t  there  were  far  greater  irregularities,  but  it  was 
held  that  they  did  not  affect  a  purchaser  [565]  under  a  decree.  The  sale  cannot  be 
set  aside,  unless  it  can  be  impeached  as  fraudulent.  No  fraud  is  suggested,  but  that 
the  solicitor  of  Bernard  was  the  solicitor  of  the  Plaintiff' ;  but  that  rests  upon  suspicion, 
not  proof.  It  is  an  accident ;  there  is  no  evidence  of  connection  between  the  parties. 
The  omission  to  give  the  infant  a  day  to  shew  cause  is  no  ground  for  setting  aside 
the  decree.  Bennett  v.  Hamill.J  A  decree  taken  by  consent,  and  without  a  reference, 
has  been  held  to  bind  an  infant.  Wall  v.  Bushby.S  The  same  doctrine  has  been  applied 
in  the  case  of  a  decree  against  a  feme  coverte,  for  the  sale  of  her  separate  estate,  especially 
after  lapse  of  time  and  acquiescence.  Burke  v.  Crosbie.||  So  where  the  surphis 
of  the  purchase  money  was  by  the  decree  directed  to  be  paid  to  the  tenant  for  life. 
Lightburne  v.  S  wift.H  As  to  compensation,  if  any  be  due,  it  must  belong  to  the  personal 
estate  of  John  Beclier. 

The  claim,  if  otherwise  well  founded,  would  be  excluded  by  lapse  of  time,  which 
begins  to  run  from  the  time  when  the  right  to  file  a  bill  occurred  ;  as  soon  as  a  right 
of  entry  arose  upon  an  equitable  estate  in  remainder,  though  unconnected  with  the 
particular  estate.  Cholmondeley  v.  Clinton.  *  *  This  right  was  in  J.  Becher.  So  it 
is  where  a  mortgagee  enters  in  the  lifetime  of  the  tenant  for  life. 

till  after  three  days  had  been  occupied  in  opening.     He  was  of  opinion  that  the 
Respondent  ought  to  begin. 

*  1  Scho.  &  Lef.  386. ;    see  p.  407. 

t  9  'Ves.  37.     See  also  Curtis  v.  Price,  12  Ves.  89. 

+  2  Scho.  &  Lef.  566.        §  1  Bro.  C.  C.  484.        i|  1  Ba.  &  Be.  489.        H  2  Id.  207. 

**  4  Bligh,  0.  S.  118.  See  Dillon  v.  Parker,  1  Swan.  359.,  Jac.  605.,  7  Bligh, 
N.  S.  325.  ;  Whalley  v.  Whalley,  3  Bligh,  O.  S.  1.  ;  Foster  v.  Blake,  4  Bligh,  0.  S. ; 
Bennett  c.  Colley,  5  Sim.  181."  3  M.  &  K.  225.  ;  Salisbury  v.  Bagot,  2  Swan.  603.; 
Kennedy  v.  Daly,  1  Scho.  &  Lef.  355.;  Smith  v.  Clay,  3  B.  C.  G.  638.  note ;  Harrison 
V.  Rollings,  1  Sim.  &  Stu.  471. 
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[566]  For  the  Respondent,  Mr.  Bickersteth  and  Mr.  Jacob. 

The  sale  is  iuvahd  as  against  the  Respondent,  on  the  ground  of  irregularity  in 
the  proceedings  to  which  Ik'rnard  was  a  party  or  privy,  and  which  amount  to  fraud 
in  equity.  If  the  lands  cannot  be  reached,  the  value  must  be  answered  out  of  his  a.sscts. 
The  value  of  the  estate  is  to  be  taken  at  the  time  when  the  question  is  raised,  upon 
the  same  principle  as  in  cases  where  stock  has  been  improperly  sold  out  the  party 
must  replace  it,  or  pay  the  value  at  the  time  of  the  demand.  In  Wilson  v.  Moore,  the 
wrongdoer  was  ordered  to  replace  stock  at  an  advance  of  30  per  cent.  The  i)arty 
injured  mu.st  be  placed  in  the  same  situation  as  if  no  wrong  had  been  done.  Bennett 
V.  CoUey.*  The  jurisdiction  is  clear.  The  Court  of  Chancery  does  not  reverse  tin; 
decree  of  the  Exchequer,  but  makes  an  independent  decree  upon  a  distinct  ground, 
viz.  fraud  upon  a  party  injured  by  the  proceedings  in  that  decree. 

As  to  length  of  time,  the  bill  was  filed  shortly  after  the  decease  of  the  tenant 
for  life.  The  deeds  were  valid  against  the  parties  who  executed  them  ;  and  Beiiiard 
and  those  who  claimed  under  him  were  in  possession  as  mortgagees,  and  .stood  in  the 
right  of  the  tenant  for  life.  Those  characters  being  united,  time  could  not  run  against 
the  remainder-man,  who  could  not  redeem  while  the  tenant  for  life  was  in  existence. 
Corbett  v.  Barker.t  Twenty  years'  adverse  possession  may  bar  a  claim,  not  so  where 
the  possession  is  consistent  with  the  title.  Ravald  v.  Russell. |  The  te-[567]-nant 
for  life  has  the  first  option  to  redeem.  So  in  the  case  of  fraud  ;  time  does  not  begin 
to  run  until  the  fraud  is  discovered,  and  here  it  does  not  appear  that  the  fraud  was 
discovered  before  the  filing  of  the  bill.  The  bar  of  twenty  years  rests  upon  the  prin- 
ciple of  adverse  possession,  which  cannot  be  where  the  title  of  the  party  possessing 
is  the  same  as  that  of  the  claimant.  In  Gore  v.  Stackpoole,S  the  right  of  a  remainder- 
man was  established  after  a  lapse  of  sixty-three  years,  because  he  coidd  not  proceed 
during  the  interest  of  the  tenant  for  life.  Whalley  v.  Whalley  was  not  a  bill  by  a  re- 
versioner against  a  party  in  possession,  but  to  set  aside  a  deed  alleged  to  have  been 
obtained  by  fraud,  and  which  might  have  been  enforced  within  twenty  years  after 
the  fraud  discovered.  Bennett  v.  Colley  shews  that  time  does  not  run  until  the  party 
has  full  and  efficient  remedy.  In  this  case  no  right  accrued  until  the  death  of  the 
father. 

(August  1.)  Lord  Brougham. — This  case,  which  has  been  argued  at  very  great 
length, — but  of  thelengtii  of  which  argument  I  certainly  have  no  rea,son  to  complain, 
and  I  do  not  intend  to  otl'er  any  complaint  upon  it  on  account  of  the  importance  of 
the  principle  involved  in  the  decision,  and  on  account  of  the  great  amount  of  property 
which  is  at  stake, — is  now  ripe  for  your  Lordships'  disposal ;  but  when  a  deci-ee  has 
been  pronounced  by  a  Judge  of  the  great  learning,  experience,  and  talent  which  is 
possessed  by  my  noble  friend,  the  present  Chancellor  for  L'eland,  after  a  very  ample 
discussion  before  him,  and  after  the  ver}-  great  pains  bestowed  by  him,  and  more 
especially  when  that  judgment  [568]  is  fortified  by  the  able,  and  I  will  say,  in  all  but 
one  particular,  the  elaborate  reasoning  upon  which  it  is  grounded,  and  by  which  it  is 
prefaced,  it  becomes  a  very  anxious  matter  for  any  one  who  has  to  decide  in  this  court 
of  last  resort  on  apped,  to  apply  his  mind  to  the  considerations  of  the  judgment  in  a 
cause  so  argued,  and  a  judgment  so  well  considered  and  so  fully  reasoned. 

In  such  a  case  the  probabilities  are  always  in  favour  of  the  soundness  of  the  view 
which  has  been  taken  by  the  Judge,  rather  than  against  it.  The  feeling  (if  a  judge 
can  feel  inclination)  must  always  be  against  reversing  the  decision,  or  even  in  any 
material  r&spect  altering  it ;  but  nevertheless  it  is  the  duty  of  your  Lordships,  and 
especially  of  those  members  of  your  house  who  profess  to  apply  themselves  to  these 
matters,  to  have  no  regard  to  the  authority  of  the  person  pronouncing  the  decree 
below,  or  to  the  apparent  pains  taken  with  that  decree.  They  will  discharge  that 
duty  without  re.spect  to  any  thing  but  the  reasons  ujion  which  the  merits  of  the  case 
of  which  they  are  to  dispose  should  proceed. 

Upon  these  views,  and  under  the  guidance  of  this  feeling,  and  no  other,  it  is  that  I 
have  now  to  apply  my  mind  in  the  best  way  I  can  to  the  decision  of  the  question  ;  and, 
regarding  the  importance  of  the  matter  discussed — -regarding  those  one  or  two  points 
upon  which  I  do  not  feel  satisfied— and  regarding  also  the  stake,  independent  of  the 

*  5  Sim.  18L  t  3  Anstr.  551.  f  Young,  9. 

S  1  Dow.  1 8.  and  MS.  Cases. 

1401 


IX  BLIGH  N.  S.  BANDON  V.  BECHKR  [1835] 

resjiect  wliicli  I  entertain  for  the  jurisdiction  in  which  the  matter  was  instituted,  I 
shall  request  time  before  1  make  up  my  mind.  In  the  present  stage  I  propose  to  throw 
out  one  or  two  observations,  which  will  dispose  at  least  of  some  portion  of  [569]  the 
case.  The  first  ground  of  appeal,  as  to  the  jurisdiction,  was  abandoned  by  Mr.  Pem- 
berton,  but  for  the  sake  of  argument,  and  no  more;  it  was  laid  out  of  view,  in  order 
to  arrive  at  what  was  said  to  be  sufticient  ground  for  supporting  his  appeal.  This  part 
of  the  argument  assumes  the  appearance  of  form  ;  though  I  agree  with  Mr.  Tinney, 
if  well  grounded,  it  disjjoses  of  the  whole  question,  and  therefore  can  hardly  be  said 
to  be  form,  for  it  rather  goes  to  the  whole  substance  of  the  case,  if  well  founded  at  all, 
than  to  any  error  in  mere  form.  It  is  said  that  the  whole  of  this  proceeding  springs 
from  the  decree  of  the  Court  of  Exchequer  in  Ireland.  It  is  contended  that  a  decree 
pronounced  by  a  court  of  competent  jurisdiction  between  parties  legally  and  formally 
before  it,  in  a  matter  of  which  it  has  a  title  to  take  cognisance,  cannot  be  questioned 
in  another  court  of  co-ordinate  jurisdiction,  that  is  to  say,  the  Court  of  Chancery  has 
no  power  to  be  canvassing  a  suit  which  has  been  decided  in  the  Court  of  Exchequer. 
That  is  a  general  proposition  to  which  I  assent  under  ordinary  circumstances.  On  the 
other  hand,  as  it  was  argued,  the  proposition  must  be  qualified  in  this  respect,  that 
you  may  object  to  the  validity  of  the  decree  in  the  other  court,  provided  it  was  pro- 
nounced through  fraud,  through  contrivance,  or  through  covin  of  any  description  ; 
if  it  was  a  mode  of  proceeding  not  real  and  substantial,  but  collusive  and  fraudulent, 
a  specious  suit  only  between  the  parties  who  were  not  reallj'  adverse  parties,  or  who  had 
no  right  to  present  themselves  as  standing  in  foro  as  parties  to  the  suit.  This  is  a  pro- 
position as  undeniable  as  the  former  ;  it  is  not  less  true  than  that  the  Court  of  Chancery 
lias  no  [570]  right  to  review  the  decrees  of  the  Court  of  Exchequer,  or  tlie  Court  of 
Exchequer  to  review  the  decrees  of  the  Court  of  Chancery,  or  any  court  of  co-ordinate 
jurisdiction  to  interfere  with  another  court ;  and  nothing  but  your  Lordships'  house, 
whicli  is  the  court  of  last  resort,  can  give  redress  under  an  appeal  from  an  inferior 
court.  In  co-ordinate  courts  there  can  be  no  review  at  all.  But  if  the  decree  has  been 
obtained  by  fraud ;  if  the  whole  suit  has  been  concocted  from  the  beginning  to  the  end 
in  fraud,  that  decree  shall  avail  nothing  for  the  party  obtaining  it  in  the  further  pro- 
secution of  his  claims,  and  it  shall  avail  nothing  against  the  party  affected  by  it,  and 
against  whom  it  was  set  up,  to  the  defeating  of  his  right,  to  the  destruction  of  his 
property,  or  to  stay  the  prosecution  of  the  claim  against  those  who  have  so  done.  For 
these  propositions  there  is  undoubted  law,  recognised  in  daily  practice,  and  not  only 
undeniable,  b>it  they  exist  independently  one  of  the  other,  and  stand  together  con- 
sistently. I  need  not  remind  your  Lordships  of  the  manner  in  which  the  second  of 
these  propositions  has  been  argued,  of  the  solemnity  wdth  which  it  was  decided  in  this 
house,  or  rather  in  the  adjoining  chamber  of  this  house,  in  Westminster  Hall,  in 
a  case  *  that  was  elaborately  argued  before  a  competent  judicature.  A  suit  was 
brought  in  the  Court  of  Arches  for  dissolving  a  marriage,  and  a  sentence  pronounced. 
It  was  argued  that  nobody  could  controvert  that  sentence,  which  sentence  was  alleged 
to  be  binding  everywhere.  On  the  other  hand  it  was  argued  by  Mr.  Wedderburne  tliat 
you  could  make  no  binding  decree  but  in  a  real  suit,  between  parties  really  adverse, 
and  when  [571]  there  was  a  real  subject  matter,  and  by  a  court  legally  deciding  upon 
that  subject  matter,  and  if  it  has  not  all  these  qualifications  it  is  no  decree  ;  that  was 
the  substance  of  the  argument.  It  was  argued  by  counsel,  both  from  the  civil  and 
common  law  bar,  and  so  determined  by  the  then  Lord  Chancellor,  with  the  assistance 
of  all  the  -Judges  of  the  other  Courts.  This  was  only  declaratory,  and  not  creative  of 
the  law.  It  was  the  settled  law,  recognised  by  the  highe-st  authority.  Upon  the 
whole  I  am  of  opinion  that  this  case  falls,  to  a  certain  degree,  within  that  description 
of  cases.  The  argument  is,  that  this  is  an  attempt  to  set  up  the  Court  of  Chancery 
in  judgment  upon  the  Court  of  Exchequer;  that  the  Court  of  Chancery  was  so  far 
bound  by  what  passed  in  the  Court  of  Exchequer,  as  to  have  no  right  to  give  the  party 
seeking  relief  there  that  relief  which  he  sought ;  that  it  has  no  right  to  assume  juris- 
diction upon  an  error  in  the  Court  of  Exchequer.  But  it  is  not  ^n  irregularity,  it  is 
not  an  error  in  substance  which  was  complained  of.  It  is  because  the  whole  proceed- 
ing was  collusive,  and  mixed  up  with  fraud  from  the  beginning  to  the  end  ;  it  cannot 
be  taken  to  be  a  proceeding  leading  to  a  judgment,  consequently  all  that  was  done 

*  Duchess  of  Kingston's  case,  State  Trials,  vol.  ii.  p.  262.,  Dom.  Proc.  1  ()  Geo.  3. 

1402 


BANDON  ?\  BKCHKR  [1835]  IX  BLIGH  N.  S. 

in  the  Exchoquf!!'  must  be  passed  by  as  nothing.  Tliis  brings  nie  to  the  considera- 
tion of  the  otiier  point  which  was  taken  in  aigunient ;  and  here  I  think,  uj)on  two 
grounds,  it  will  be  necessary  for  me  to  take  time  for  further  consideration.  'J'hose 
two  grounds  are,  first,  in  what  manner  the  couipensatiou  alleged  to  be  due  ought  to 
be  awarded ;  and  secondly,  what  is  the  importance  of  the  length  of  time  which  has 
been  suffered  to  elapse.  Upon  these  grounds  it  is  that  I  wish  to  have  the  [572]  oppor- 
tunity of  somewhat  further  consideration;  whatever  the  inclination  of  my  ojiinion 
may  be,  1,  at  all  events,  cannot  discover  the  reasons  upon  which  it  was  disposed  of  in 
the  way  in  which  it  has  been  disposed  of  by  the  noble  Judge  who  decided  it  in  the  court 
below  :  he  conies  to  these  points  suddenly  at  the  conclusion  of  his  judgment ;  he  does 
not  explain  or  argue  the  points  ;  he  makes  a  sudden  transition  from  the  former  part 
of  the  case  and  the  exposition  of  the  argument  to  the  conclusion  ;  and  without  stating 
exactly  whereupon  the  conclusion  rests — upon  the  subject  of  the  time  that  intervened 
which  is  material  to  that  conclusion  in  the  judgment,  he  says  nothing,  but  he  pro- 
nounces on  the  fact  with  respect  to  the  mode  of  giving  compensation.  There  is  some 
lapse  in  his  judgment,  there  is  no  continuity  :  he  only  says  "  for  these  reasons  I  am 
of  opinion  that  the  Plaintiil'  should  have  the  relief  he  prays  ;  "  he  cannot  cjuite  ac- 
curately say  "  for  these  reasons  "  he  is  entitled  to  this  specific  relief ;  for  the  reasons, 
tliough  they  would  relate  to  the  thing,  they  do  not  lead  to  this  particular  relief  rather 
than  to  the  other :  that  is  the  hiatus  in  the  reasoning,  otherwise  accurate,  as  might 
be  expected  from  the  high  source  from  which  it  came.  It  is  for  the  purpose  of  con- 
sidering what  the  reasoning  may  have  been  that  I  wish  for  further  time,  lamenting 
as  I  do  that  there  is  this  hiatus  in  the  reasoning.  That  is  the  first  subject  to  which 
I  shall  direct  my  attention.  If  the  reasons  were  not  detailed  there  is  no  doubt  they 
existed,  and  if  the  matter  is  not  quite  clear  before  us,  yet  it  may  be  sufiiciently  so  to 
support  this  judgment.  Upon  the  important  circumstance  of  time  1  confess  1  lean 
very  much  in  [573]  favour  of  the  argument  of  the  Eespondent,  but  upon  that  1  think 
it  is  necessary  with  other  points  in  this  case  to  take  further  time  for  consideration. 

(Sept.  5.)  Lord  Brougham. — This  is  an  appeal  from  a  decree  of  the  Lord  Chan- 
cellor of  Ireland,  It  involved  two  points,  on  one  of  which  I  had  no  doubt,  the  other 
I  requested  time  to  consider.  I  have  considered  the  question,  and  I  have  had  some 
communication  with  my  noble  and  learned  friend,  on  account  of  his  not  having  given 
the  reasons  for  the  judgment,  as  applying  to  one  branch  of  the  case.  He  stated  the 
reason  why  the  case  should  be  decided  in  one  way,  and  why  it  should  go  in  favour  of 
one  party,  but  upon  one  branch,  which  was  argued  why  it  should  go  in  favour  of  one 
party,  in  one  mode  rather  than  another,  undoubtedly  the  learned  judge  did  not  give 
his  reason,  I  formed  a  conjecture  what  his  reason  was,  and  on  conversing  with  my 
noble  and  learned  friend,  1  found  that  to  be  the  reason  operating  on  his  mind. 
He  had  a  distinct  recollection  of  the  case  :  it  was  a  case  on  which  he  had  taken  very 
great  pains  ;  and  I  found  on  consulting  him  that  he  had  proceeded  on  the  same  reasons 
which  had  occurred  to  me,  not  knowing  my  view  of  it.  He  had  taken  the  same  view 
I  have  taken. 

I  do  not  mean  to  say  the  case  is  without  difficulty,  in  any  view  I  can  take  of  that 
branch  of  the  case  on  which  the  reason  was  not  expressed.  At  the  same  time  I  jiave 
not  so  clear  and  strong  an  opinion  as  would  justify  me  in  recommending  to  your 
Lordships  to  reverse.  I  feel  bound  therefore  to  proceed  upon  the  ground  on  which 
the  Courts  proceed  in  other  cases,  in  giving  their  decision  on  [574]  an  appeal,  where 
they  do  not  see  sufficient  reason  to  object  to  the  judgment  of  the  Court  below.  In 
the  case  of  every  appeal  from  the  Master  of  the  Rolls,  or  the  V ice-Chancellor,  or  on 
ultimate  appeal  from  either  of  these  Courts,  if  the  matter  should  nearly  balance  on 
some  point  of  fact,  and,  in  some  instances,  on  points  of  law,  unless  we  see  a  very  strong 
ground,  and  are  very  confident  that  the  judgment  below  is  wrong,  we  ought  not  to 
reverse  it :  that  is  the  principle  on  which  your  Lordships  uniformly  act,  and  it  is  a 
very  sound  and  judicious  principle.  Without  going  further  into  the  case,  I  move 
your  Lordships  that  the  judgment  be  aftirnied,  but  evidently  it  follows  from  that 
whicli  I  have  stated,  tliat  no  costs  ought  to  be  given. 

•Judgment  affirmed. 

Ou  the  several  points  in  this  case,  in  addition  to  the  authorities  in  the  text,  see 
Bicknell  v.  Gough,  3  Atk.  577.  ;  Carew  v.  Johnson,  2  Scho.  &  Lef.  280.  ;  Bennet  r. 
Ilamill,  Id.  •'577.  ;  Colclough  r.  Sterum,  3  Bli.  O.  S.  185.  18',).  ;   C4ore  v.  Stackpoole, 
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1  Dow,  30.  51.,  &  MS.  Cases; /•.  C'rosbie,  1  Ba.  (fc  Be.  501.  ;   O'Brian  i\  Gree,soii, 

■2  Ba.  &  Be.  32.3.  ;  12  Ves.  j.  ;  3  Atk.  64.  ;  3  Meriv.  211.  ;  as  to  the  protection  of  a 
purchaser  under  a  decree,  and  how  far  he  is  affected  by  intermeddling  in  a  suit: 
Fletcher  v.  Tollett,  5  Ves.  3. ;  Lightbourne  v.  Swift,  2  Ba.  &  Be.  210. ;  B.  C.  C.  488. ; 
Scott  v.  Dunbar,  Molloy,  446. ;  Kemp  v.  Westbrook,  1  Ves.  sen.  278. ;  Hovendon 
r.  Lord  Annesley,  2  Scho.  &  Lef.  634.  ;  on  acquiescence  and  lapse  of  time  :  Cann  v. 
Cann,  1  Vern.  480.;  Todd  v.  Gee,  17  Ves.  273.;  Gwillim  v.  Stone,  14  Id.  128.; 
Denton  v.  Stewart,  1  Cox,  258. ;  as  to  decree  for  damages,  2  Eq.  Ca.  Abr.  303. ; 
.Jacob,  632.  ;  2  Cox,  386.  ;  1  Atk.  48.  ;  as  to  day  to  be  given  to  minor,  Lansdown 
V.  Beauman,  Molloy's  Rep.  ;  Mullins  v.  Townsend,  5  Bli.  N.  S.  567. 


[575]  ENGLAND. 

COURT  OF  CHANCERY. 


The   Honouralale   Eobeut    King, — Aiypdlant ;    Thomas   Hamlet, — Respondent 

[1S;]5]. 

[Mews'  Dig.  vii.  272.  S.C.  3  CI.  &  F.  218  ;  and,  in  Ch.,  4  Sim.  223  ;  2  My.  &  K. 
456.  Discussed  in  Talbot  v.  Staniforth,  1861,  1  J.  &  H.  500;  and  (fRorke  v. 
Bolingbroke,  1877,   2  A.  C.  828.     See  the  Money  Lenders  Act,  1900.] 

K.,  a  young  man  about  twenty-four  years  of  age,  having  under  a  settlement 
an  annuity  of  £800  during  the  joint  lives  of  himself  and  liis  father,  and 
a  life  estate  in  remainder,  subject  to  his  father's  life  estate  in  lands  comprised 
in  the  settlement,  entered  into  a  negotiation  with  H.,  a  silversmith  and 
jeweller,  to  effect  a  loan  of  £5000,  which  H.  declined,  but  offered  to  sell 
him  goods,  which  was  done  accordingly,  K.  selecting  plate,  jewels,  trinkets, 
etc.  out  of  the  shop  of  H.,  at  the  sliop  prices  marked  upon  them,  to  the 
amount  of  £8000  ;  to  secure  the  repayment  of  which  sum  with  interest 
at  £5  per  cent,  from  the  date  of  the  transaction,  a  mortgage  was  executed 
by  K.  of  his  life  interest  in  remainder  with  a  covenant  to  insure  his  life. 
H.  in  his  mortgage  was  described  as  of  C.  Square,  Esquire,  and  the  con- 
sideration was  stated  to  be  for  a  debt  owing  by  K.  to  H.  :  as  collateral 
security  warrants  of  attorney,  to  enter  up  judgment  in  England  and 
Ireland,  were  executed,  and  judgments  entered  up  accordingly.  A  pro- 
missory note  for  the  amount  was  also  signed  by  K.,  in  which  the  considera- 
tion was  stated  to  be  goods  sold  and  delivered.  Pending  the  treaty  K. 
had  sold  or  charged  his  annuity  to  the  full  amount,  and  then  had  no  other 
present  income. 

The  goods  were  not  delivered  until  about  four  months  after  the  selection,  to 
give  time  for  registering  the  mortgage  in  Ireland. 

Ujjon  the  delivery  of  the  goods  K.  placed  them  in  the  hands  of  R.  an  auctioneer, 
to  secure  the  repayment  of  £2500  borrowed,  with  power  to  R.  to  sell  by 
auction  in  default  of  repayment. 

Before  the  execution  of  the  mortgage  L.  the  father  of  K.  was  informed  of  some 
transaction  of  loan  pending  between  his  son  and  H.  and  the  solicitors  of 
L.  who,  on  that  occasion,  acted  as  the  solicitors  of  K.,  required  H.  to  take 
liack  the  goods  and  [576]  deliver  up  the  securities,  which  H.  refused  to 
do.  Thereupon  a  liill  was  filed  by  K.,  praying  that  the  securities  might 
be  delivered  up.  and  offering  to  return  the  goods,  and  in  the  mean  time 
to  deposit  them  in  court.  This  was  not  done ;  but  the  goods  were  sold  at  a 
public  auction,  under  his  power  by  R..  for  a  sum  of  £3482.  a  small  part  being 
purchased  at  the  sale  by  K.  The  bill  was  afterwards,  in  July  1829,  di.«- 
missed  for  want  of  prosecution.  In  July  1830  another  bill  was  filed, 
stating  the  same  case  as  in  the  former  bill,  charging  among  other  things 
that  the  goods  were  sold  to  K.  at  an  exorbitant  overcharge,  and  praying 
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rlelivery  of  tlie  securities  on  payinoiit  of  tlie  sum  for  wliich  the  goods  were 
Mild,  with  interest,  or  upon  such  other  terms  as  the  court  should  think  just. 
The  hill  also  inayed  an  injunction  to  restrain  negotiation  of  the  promissory 
note,  etc.  This  injunction  was  gianted  by  order  of  the  V'ice-Chancellor,  and 
upon  motion  to  disi'harge  this  order  it  was  upheld  by  the  Lord  Chancellui . 
By  evidence  in  the  cause  it  appeared  that  L.,  to  a  certain  extent,  encouraged 
the  transaction  between  his  son  and  H.,  having  employed  agents  to  bargain 
with  H.,  or  in  some  manner  to  procure  an  assignment  of  the  securities 
when  obtained  from  his  son,  in  order  to  protect  the  estate  from  further 
incumlirances.  Whether  L.  was  informed  of  the  ])recise  nature  of  the 
dealing  before  the  securities  were  given,  did  not  conclusively  a])pear.  'J'liere 
was  no  evidence  that  the  goods  were  charged  at  exorbitant  prices;  on 
tlie  contrary  it  was  j)roved  that  they  were  charged  at  the  prices  marked 
on  them  by  tickets  for  general  customers,  and  that  they  were  fairly  wortli 
the  prices  so  charged.  Under  these  circumstances  the  bill  was  dismissed, 
and  the  decree  affirmed  on  appeal. 

The  Appellant  who  was  the  eldest  son  and  heir  apparent  of  Viscount  Loi-ton  in 
1829  filed  a  bill  in  Chancery  stating  a  case  as  follows  :  Under  a  settlement  dated 
the  17th  of  July  1827,  made  by  Ijord  Lorton  and  the  Appellant,  for  re-settling  the 
family  estates,  after  he  attained  twenty-one,  the  Appellant  became  entitled  to  an 
annuity  of  £800,  during  the  joint  lives  of  himself  and  his  father,  charged  upon  divers 
estates  in  Ireland  of  great  value,  and  to  the  [577]  same  estates  in  remainder  for  his 
own  life,  expectant  upon  his  father's  death. 

In  April  1828,  the  Appellant  hecame  greatly  embarrassed,  and  in  want  of  a  loan 
of  money,  and  a  negotiation  for  a  loan  of  £5000  took  place  between  George  Samuel 
Ford  of  Pall  Mall,  as  solicitor  for  the  Appellant,  and  Montague  Newland,  of  Craven- 
street,  Strand,  attorney  and  solicitor,  who  applied  to  the  Respondent  on  the  subject 
of  such  loan  ;  and  the  Respondent  having  ultimately  declined  advancing  money, 
but  expressed  himself  willing  to  let  the  Appellant  have  goods  out  of  his  shop  instead, 
the  treaty  proceeded  on  that  footing  ;  and  the  Respondent  authorised  Montague 
Newland  to  act  as  his  solicitor  and  on  his  behalf  in  negotiating  and  concluding  the 
matter  ;  and  thereupon  Mr.  Newland  applied  for  tlie  abstract  of  the  Appellant's  title, 
which  was  procured  and  sent  to  him  by  Mr.  Ford,  and  the  sum  ultimately  arianged 
to  be  taken  in  goods  was  £8(100. 

The  Appellant  being  pressed  by  his  necessities  sold,  and  by  indenture  bearing 
date  the  16th  of  July  1828,  assigned  £.500  per  anniun,  part  of  his  annuity  of  £800  ; 
and  the  fact  of  such  .sale  was  communicated  to  Mr.  Newland,  and  by  him  to  the  Re- 
spondent, who  nevertheless  agreed  to  proceed  in  the  proposed  transaction  ;  and  Mr. 
Newland,  on  the  Respondent's  behalf,  prepared  a  draft  of  tlie  proposed  deed  of  mort- 
gage, reciting  that  the  Appellant  was  justly  indebted  to  the  Respondent  in  £8000, 
and  purporting  to  assign  the  remaining  £300  a  year  of  the  said  annuity,  and  to  convey 
the  Appellant's  life  estate  in  remainder,  to  the  Respondent  for  securing  the  principal 
sum  of  £8000,  and  interest  at  five  per  cent. 

[578]  In  September  1828  the  Appellant  was  obliged  by  his  pressing  necessities 
to  dispose  of  the  remaining  £300  a  year  of  his  annuity  ;  and  Mr.  Newland  having 
been  infoi-med  thereof  communicated  the  fact  to  the  Respondent,  who,  nevertheless, 
agreed  to  proceed  in  the  transaction,  and  the  draft  prepared  as  aforesaid  was  altered 
and  reduced  to  a  conveyance  of  the  Appellant's  life  estate. 

On  the  28th  of  October  1828  (being  then  of  the  age  of  about  twenty-three  or 
twenty-four  years),  the  Appellant  and  Mr.  Ford  went  to  the  Respondent's  shop  in 
Princes-street,  Westminster,  for  the  purpose  of  executing  the  mortgage  and  selecting 
goods  to  the  amount  of  £8000. 

Mr.  Newland  attended  on  the  occasion,  and  brought  with  him  the  mortgage- 
deed  and  other  securities,  consisting  of  two  wai-rants  of  attorney  for  confessing  judg- 
ment in  England  and  Ireland  for  £16,000,  and  a  promissory  note  for  £8000  ;  the 
Appellant  executed  and  signed  the  mortgage-deed  and  other  securities  ;  and  certain 
articles  of  plate,  pearl  and  diamond  necklaces,  bracelets,  ear-rings,  and  other  personal 
ornaments,  snuff'-lwxes,  gold  chains,  and  otlier  articles  of  jewellery  were  on  the  same 
occasion  selected  or'set  apait  out  of  the  Resnondent's  stock,  the  shop  prices  of  which 
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amounted  to  £7713  6s.  6d.,  and  some  other  articles  of  silver  plate  to  the  amount  of 
£276  13,s.  Gd.  were  to  be  made  or  procured,  in  order  to  make  up  the  remainder  of  the 
£8000. 

The  mortgage-deed  bore  date  the  '28th  of  October  1828,  and  is  expressed  U>  be 
made  between  the  Appellant  of  the  one  part,  and  the  Respondent  (therein  described 
as  of  Cavendish-square,  in  the  county  of  Middlesex,  Esquire)  of  [579]  the  other  part ; 
and  after  reciting  the  indenture  of  settlement  making  a  present  provision  of  £800 
a-year  for  the  Appellant,  and  giving  him  a  life  estate  in  remainder,  in  all  his  family 
estates  in  Ireland,  and  also  reciting  the  two  indentures  dated  respectively  the  16th 
of  July,  and  the  1st  of  September  1828,  by  which  the  Appellant  had  disposed  of  his 
annuity  of  £800  ;  and  after  reciting  that  the  Appellant  was  justly  and  truly  indebted 
to  the  Respondent  in  the  sum  of  £8000,  and  that  it  had  been  agreed  that  that  sum 
and  interest  should  be  secured  by  a  conveyance  of  the  Appellant's  life  estate  in  re- 
mainder, and  that  two  policies  of  insurance  for  the  sums  of  £5000  and  £3000  respec- 
tively should  be  effected  upon  the  Appellant's  surviving  his  father,  but  in  the  name 
of  the  Respondent,  and  that  the  Appellant  should  pay  the  annual  premiums  and  other 
sums  on  the  poUcies,  which  should  be  a  further  security  for  the  £8000  and  interest ; 
it  was  witnessed  that  in  pursuance  of  such  agreement,  and  in  consideration  that  the 
AppellaTit  then  stood  well  and  truly  indebted  in  the  sum  of  £8000  to  the  Respondent, 
as  the  Appellant  did  thereby  acknowledge,  and  of  the  sum  of  £8000  did  thereby  admit 
the  receipt,  and  release  the  Respondent  from  the  same,  the  Appellant  granted  and 
conveyed  his  said  life  estate  to  the  Respondent  without  impeachment  of  waste,  subject 
to  redemption  on  payment  of  £8000  on  etc.,  with  a  declaration  that  if  default  should 
be  made  in  payment  of  the  principal  sum  of  £8000  and  interest,  or  any  part  of  the 
same  respectively,  at  any  one  of  the  times  thereinbefore  appointed  for  payment  thereof, 
it  should  be  lawful  for  the  Respondent,  his  executors,  administrators,  and  as-[580]- 
siens,  and  he  and  they  were  thereby  empowered  of  his  and  their  own  proper  authority, 
without  any  further  consent  or  concurrence  of  the  Appellant  or  any  other  person, 
and  at  any  time  or  times  thereafter  to  make  sale  and  absolutely  dispose  of  the  lord- 
ships manors,  castles,  dissolved  abbeys  or  monasteries,  towns,  advowsons,  tithes, 
lands  tenements,  hereditaments  and  premises  thereby  released,  or  any  of  them  or 
any  part  of  the  same,  together  or  in  lots,  or  at  one  or  several  times,  by  public  auction 
or  private  contract,  or  partly  by  public  auction  and  partly  by  private  contract,  and 
for  the  best  price  or  prices  that  could  be  reasonably  obtained,  with  liberty  to  buy  in 
at  any  auction  and  rescind  any  contract  for  sale  at  any  auction  or  by  private  contract, 
and  afterwards  to  sell  the  premises  bought  in  or  comprised  in  such  contract  without 
bein"'  answerable  for  any  loss  or  diminution  in  price,  and  with  full  power  to  the 
Respondent  to  convey  to  the  purchasers  free  from  the  said  proviso  for  redemption. 

The  deed  also  authorised  the  Respondent  without  any  further  consent  or  concur- 
rence of  the  Appellant  to  grant  leases  either  from  year  to  year,  or  for  any  term  of  years, 
and  either  for  a  premium  or  otherwise,  and  afterwards  to  sell :  To  receive  the  rents 
and  profits  of  the  estates  until  sale  made,  and  out  of  the  monies  which  should  come 
to  his  hands  to  pay  himself  all  expenses  attending  the  execution  of  the  powers  thereby 
given  him,  and  all  sums  to  be  paid  by  him  for  the  premiums  on  the  policies  not  exceed- 
ino-  £200o'and  interest  thereon,  and  then  the  £8000  and  all  arrears  of  interest  on  it. 
And  the  Respondent  covenanted  not  to  sell  or  enter  into  [581]  possession  until  after 
three  months'  notice  in  writing,  demanding  payment  from  the  Appellant. 

The  usual  receipt  for  £8000  consideration  money  was  indorsed  on  the  deed,  and 
the  deed  did  not  notice  the  promissory  note  or  warrants  of  attorney,  or  the  judgments 
intended  to  be  entered  up  thereon.  The  promissory  note  was  for  £8000  payable 
on  demand,  and  expressed  to  be  for  goods  sold  and  delivered,  and  judgment  was 
entered  up  in  Ireland  on  the  warrant  of  attorney  executed  for  that  purpose.  The 
20ods  before  n^entioned  constituted  the  sole  consideration  for  the  mortgage,  and  other 
securities,  and  they  were  not  delivered  by  the  Respondent  to  or  for  the  use  of  the 
Appellant,  until  alaout  a  month  after  the  securities  were  executed.  Mr.  Newland 
required  of  the  Appellant  the  sum  of  £400  for  his  costs  and  commission  in  the  trans- 
action, as  the  solicitor  of  the  Re.spondent ;  and  Mr.  Ford  on  the  Appellant's  behalf 
was  obliged  to  pay  Mr.  Newland  that  sum  before  the  Respondent  would  deliver  the 
eoods  •  but  £1 04  was  afterwards  recovered  back  from  him.  On  the  25th  of  November 
1  S'TS  the  Respondent  delivered  the  goods  to  Mr.  Ford,  who  shortly  after  procured 
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an  advance  of  £2500  for  the  Appellant  from  Mr.  George  Robins,  of  Covent-garden, 
auctioneer,  on  a  bill  of  sale  of  the  goods. 

The  goods  were  never  valued  by  any  jeweller,  or  any  person  on  i)ehalf  of  the 
Appellant;  and  the  A]ipellant  for  several  months  prior  to  and  at  the  time  of  the 
transaction,  was  living  apart  from  and  holding  no  communication  with  his  father 
or  family,  and  had  no  present  fortune  or  income. 

The  transaction  having  come  to  the  knowledge  of  the  Appellant's  friends,  and 
it  being  agreed  or  [582]  understood  that  some  of  them  would  redeem  the  goods  out 
of  Mr.  Robins's  hands,  j)rovided  the  Respondent  would  take  them  back,  and  rescind 
the  mortgage  transaction;  the  Appellant,  by  Messrs.  Bridges  and  Mason  his  agents 
and  solicitors,  in  Jaruiary  18"2',)  applied  by  letter  and  notice  in  writing  to  the  Re- 
spondent, and  informed  him  of  the  goods  being  in  the  hands  of  Mr.  Robins  for  sale, 
and  required  him  to  receive  them  back  and  to  cancel  the  mortgage,  and  other  securities ; 
but  the  Respondent  refused  to  take  back  the  goods,  and  in  consequence  thereof  the 
Appellant's  friends  did  not  pay  Mr  Robins  the  sum  advanced  by  him  thereon,  and 
the  Appellant  continuing  under  the  pressure  of  necessity,  and  being  wholly  destitute 
of  any  present  income  or  property,  or  any  means  of  redeeming  the  goods,  the  same 
were  .sold  by  auction  by  Mr.  Robins,  in  March  1829,  and  produced  the  sum  of  £3482  ; 
and  after  deducting  thereout  £10  per  cent,  for  Mr.  Robins's  commission  on  the  sale, 
and  the  sum  paid  to  Mr.  Newland,  the  Appellant  received  £2730  from  such  sale. 

Previous  to  the  sale,  and  in  the  expectation  that  the  Respondent  would  be  induced 
to  take  back  the  goods,  and  the  Appellant's  friends  to  redeem  the  same  for  that  pur- 
pose, the  Appellant  filed  a  bill  against  the  Respondent,  seeking  to  rescind  the  mortgage 
transaction,  and  return  the  goods  :  but  the  Respondent  having  resisted  the  suit  the 
goods  were  sold  by  Mr.  Robins  pending  the  suit ;  and  the  Appellant  was  consequently 
obliged  to  reUnquish  further  proceedings  in  that  suit,  and  the  same  was  in  July  1829 
dismissed  at  the  instance  of  the  Respondent  for  want  of  prosecution. 

[583]  The  Appellant  remained  without  any  present  income  or  property  uj)  to  the 
time  of  his  marriage  in  December  1829,  when  a  suitable  provision  was  made  for  him, 
and  he  then  filed  his  bill  in  this  cause  against  the  Respondent,  on  or  about  the  26th 
day  of  July  1830,  stating  a  case  to  the  same  effect  as  in  the  former  bill  as  hereinbefore 
set  forth,  and  praying  that  the  Respondent  might  be  ordered  to  deliver  up  the  mort- 
gage-deed and  other  securities  to  be  cancelled,  and  to  execute  a  re-conveyance  if 
necessary,  and  to  enter  up  satisfaction  on  the  judgment,  on  being  paid  the  amount 
derived  by  the  Appellant  from  the  goods,  with  interest,  or  on  such  other  terms  as 
the  court  should  think  proper.  And  that  the  Resjjondent  might  be  restrained  from 
taking  any  proceedings  against  the  Appellant  or  his  estate,  in  r&spect  of  the  sum 
of  £8000,  or  the  interest  thereof,  or  any  security  for  the  same. 

The  Respondent  filed  his  answer  on  the  1 1th  of  Jaiuiary  1831,  and  thereby  stated 
(amongst  other  things)  that  he  had  been  informed  and  beheved  that  the  Appellant 
by  his  then  solicitor  Mr.  Ford,  and  also  by  James  Ferrall.  Esquire,  a  gentleman  in 
the  confidence  of  Viscount  Lorton,  the  said  James  Ferrall  acting  in  such  applica- 
tion with  the  Vi.scount's  privity  and  approbation,  in  April  1828  applied  to  Mr.  New- 
land,  when  Mr.  Ford  requested  Mr.  Newland  to  ask  the  Respondent  to  supply  the 
Appellant  with  money  and  shop  goods  of  the  Respondent  to  the  total  amount  of  £8000, 
upon  having  the  amount  thereof  with  interest  secured  on  the  Appellant's  annuity 
or  reversionary  interest,  and  by  an  insurance  on  the  Appellant's  life;  and  that  in 
April  or  [584]  May  1828,  Mr.  Newland  made  some  application  to  the  Respondent 
under  the  circumstances  aforesaid,  and  that  the  Respondent  stated  that  he  would 
not,  without  Viscount  Lorton's  knowledge,  comply  with  such  application;  but  that 
if  the  said  Viscount  did  not  disapprove  thereof,  and  the  proposed  security  should 
appear  satisfactory,  he  would  comply  therewith,  but  did  not  promise  or  hold  out 
that  he  would  advance  money:  that  the  Respondent  was  subsequently  informed 
and  therefore  believed,  that  such  the  Respondent's  an.swers  were  by  Mr.  Newland 
communicated  to  the  said  Viscount  through  his  confidential  friend  Mr.  Ferrall,  and 
that  Mr.  Ferrall  thereupon  stated  to  Mr.  Newland,  and  authorised  him  to  inform  the 
Respondent,  that  Lord  Jjorton  did  not  disapprove  of  such  proposed  transaction,  and 
being  so  informed  by  Mr.  Newland  he  the  Respondent  consented  to  supply  the  .A]> 
pellant  with  shop  goods  to  the  amount  of  £8000  in  price  on  the  proposed  terms  ;  and 
that  he  thereupon  authorised  Mr  Newland  to  act  as  the  Respondent's  solicitor  in 
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completing  such  transaction.  The  Respondent  further  stated  his  belief  that  after 
he  had  so  authorised  Mr.  Newland,  and  while  the  transaction  was  in  progress,  it  was 
discovered  by  Mr.  Newland  tliat  the  Appellant  had  otherwise  disposed  of  his  annuity 
of  £800,  and  had  thereby  reduced  the  proposed  security  to  his  reversionary  life  estate 
and  to  an  insurance  on  his  life  ;  and  as  the  Respondent  believed  that  that  was  com- 
municated to  Lord  Lorton  while  the  transaction  with  the  Respondent  was  in  progress ; 
and  that  Lord  Lorton  still  continued  to  wish  such  transaction  with  the  Respondent  to 
proceed  and  be  com-[585]-pleted :  that  he  beUeved  that  early  in  September,  1828, 
Mr.  Serjeant  Lefroy,  of  the  Irish  bar,  and  his  son  Mr.  Anthony  Lefroy,  son-in-law 
of  Lord  Lorton,  had  together,  on  Lord  Lorton's  behalf,  an  interview  with  Mr.  New- 
land,  at  which  the  nature  of  the  transaction  and  proposed  security  was  fully  and 
accurately  communicated  and  explained  by  Mr.  Newland  to  them,  together  with  the 
form  of  the  draft  mortgage,  and  that  they  expressed  themselves  perfectly  satisfied 
with  such  explanation,  and  their  approbation  of  the  proposed  transaction;  and  that 
Mr.  Serjeant  Lefroy  stated  his  intention  of  recommending  Lord  Lorton  to  redeem 
shortly  the  security  so  proposed  to  be  made  to  the  Respondent :  that  the  transaction 
was  in  the  nature  of  an  actual  and  bond  fide  sale ;  and  he  denied  that  it  was  in  the 
nature  of  a  loan,  or  that  the  said  goods  were  substituted  for  money ;  and  he  also  denied 
that  at  the  date  and  execution  of  the  mortgage  he  knew,  or  had  any  reason  to  believe, 
that  the  Appellant  had  no  use  or  occasion  for  the  goods  or  any  of  them,  or  that  the 
Appellant  did  not  intend  to  keep  or  use  the  same  or  any  of  them,  or  that  the  Ap- 
pellant's object  was  to  raise  a  sum  of  money  by  way  of  loan  from  him  by  means  of  such 
goods  ;  for  that  at  the  time  when  Mr.  Ford  and  the  Appellant  selected  the  goods, 
as  Respondent  had  been  informed  by  liis  shopman  and  believed  to  be  true,  they  selected 
such  as  would  be  useful  on  the  marriage  of  the  Appellant,  the  said  Mr.  Ford  and  the 
Appellant  at  the  time  of  such  selection  frequently  mentioning  such  marriage.  He 
insisted  that  the  Appellant  was  not  entitled  to  any  part  of  the  relief  prayed  by  his  bill : 
for  that  if  the  Appellant  could  procure  the  securities  to  be  delivered  up  on  the  [586] 
terms  sought  by  the  bill,  considering  the  nature  of  the  transaction,  and  the  means 
by  which  (as  in  the  said  answer  alleged)  the  Appellant  and  his  friends  procured  and 
induced  the  Respondent  to  enter  into  the  same,  and  to  sell  the  said  goods  to  Appellant, 
and  also  considering  the  way  in  which  the  Appellant,  and  the  parties  claiming  the 
said  goods  in  his  right,  had  dealt  therewith,  it  would  be  a  gross  injustice  and  a  fraud 
upon  Respondent. 

The  Respondent,  in  a  schedule  to  his  answer,  set  forth  a  list  of  the  goods  which 
formed  the  consideration  for  the  mortgage  and  other  securities,  and  the  prices  thereof. 

Previously  to  the  filing  of  the  Respondent's  aftswer,  the  Appellant  gave  notice  of 
a  motion  for  an  injunction  against  the  Respondent,  as  prayed  by  the  bill,  and  in  support 
of  such  application  filed  an  affidavit  made  by  himself,  and  also  affidavits  by  Mr.  Lefroy, 
Mr.  Anthony  Lefroy,  Lord  Lorton,  Mr.  Ford,  and  Mr.  Fox  (Lord  Lorton's  solicitor 
in  Ireland)  ;  and  the  Respondent  filed,  in  answer,  the  affidavit  of  Mr.  Newland,  and 
affidavits  of  John  Henry  Woolbert  and  John  Rowe  Snow  (two  shopmen  of  the  Re- 
spondent), and  affidavits  of  Samuel  Norman,  John  Linnett,  and  Christian  Etzerodt 
(silversmiths  and  working  jewellers,  who  spoke  to  the  prices  charged  for  the  goods 
being  fair  and  usual),  and  an  affidavit  of  George  Robins  as  to  the  sale  of  the  goods. 

Tlie  motion  for  an  injunction  against  the  Respondent  was  heard  on  the  several 
affidavits,  and  the  Respondent's  answer  before  the  Vice-Chancellor,  on  the  31st 
of  January,  1831,  and  his  Honour  was  pleased  to  grant  the  injunction  upon  the 
Appellant's  paying  into  Court,  or  to  the  Respondent,  the  sum  of  [587]  £2700  (the 
net  produce  of  the  goods),  and  also  the  sum  of  £100  (the  amount  paid  to  Mr.  Newland. 
as  aforesaid,  out  of  the  proceeds  of  the  said  goods). 

The  Respondent  afterwards  moved  before  the  Lord  Chancellor  to  have  the  last- 
mentioned  order  or  injunction  discharged ;  and  the  matter  was  fully  argued  before 
his  Lordship  on  the  affidavits  and  answer;  and  on  the  25th  of  May,  1831,  his  Lord- 
ship refused  the  Respondent's  application  with  costs. 

The  Appellant  paid  the  sum  of  £3130  into  Court,  pursuant  to  the  order  of  the 
Vice-Chancellor  ;  but  the  same  was  afterwards  taken  out  by  the  Respondent  (without 
prejudice)  under  an  order  not  opposed  by  the  Appellant. 

Replication  having  been  filed,  evidence  wns  gone  into  by  the  Appellant  and  Re- 
spondent respectively:  and    Mr.   Lefrov,   Mr.   Anthonv  Lefrov,   Lord  Lorton,   Mr. 
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Ford,  .Mr.  Ucorge  Robins,  and  .Mr.  Bridges  were  exuiuiiicd  as  witnesses,  on  the  part 
of  the  AppeUant;  and  Mr.  Newland,  Mr.  Woolbert,  Mr.  Snow,  Mr.  Norman,  Mr. 
Linnett,  Mr.  Etzerodt,  and  Mr.  Evans,  were  examined  on  the  part  of  the  Respondent. 

Mr.  Lefroy  deposed  (among  other  things),  that  he  was  in  Jjoiidon  for  a  few  days 
in  the  beginning  of  September,  1828,  and  had  been  requested  by  Lord  Lorton  to  see 
Mr.  Newland  about  a  communication  which  Lord  Lorton  had  had  with  .Mr.  Newland, 
on  the  subject  of  a  sum  of  money  which  was  to  be  advanced  by  the  Respondent  to 
the  Appellant,  on  the  security  of  the  .\ppellant's  estates.  Lord  Lorton  liaving  stated 
to  deponent  his  own  incompetency  to  judge  how  far  it  would  be  advis-[588]-ablc 
for  him  to  accede  to  the  proposal  which  had  been  made  by  Mr.  Newland,  which 
was  that  Lord  Lorton  might  have  an  assignment  made  to  him  of  such  security  as  the 
Appellant  should  give  to  the  Respondent  for  the  sum  of  money  so  to  be  advanced 
by  the  Respondent :  that  in  consequence  of  such  request  the  deponent  called  upon 
Mr.  Newland,  in  company  with  his  son  Mr.  Anthony  Lefroy  ;  and  Mr.  Newland  on 
that  occasion  informed  deponent,  that  Respondent  was  about  to  lend  Appellant  a 
sum  of  money  (amounting,  as  deponent  best  recollected,  to  £8000,  or  thereabouts) 
upon  the  security  of  the  Appellant's  estates  ;  and  deponent  informed  Mr.  Newland 
of  the  reason  of  deponent's  calling  upon  him,  statini;  that  Lord  Lorton  understood 
that  Respondent  would  be  willing  to  assign  to  Lord  Lorton  any  security  the  Respon- 
dent might  obtain  from  the  Appellant,  so  as  to  enable  Lord  Lorton  to  get  a  control 
over  the  property  of  the  Appellant,  and  prevent  him  from  further  involving  himself  : 
that  Mr.  Newland  showed  deponent  a  draft  of  the  intended  mortgage,  and  deponent 
looked  over  parts  of  it,  but  without  pajdng  any  particular  attention  to  it,  and  did 
not  read  it,  it  not  being  important  to  the  object  of  deponent's  interview  :  and 
deponent  further  state  I  that  neither  Mr.  Newland  nor  any  other  person  did  at  that 
interview  or  at  an  '  other  time  inform  him,  or  state  in  his  hearing,  that  the  considera- 
tion for  the  intended  mortgige  or  security,  or  any  part  of  such  consideration,  was 
to  be  formed  of  goods,  and  that  he  did  at  such  interview  believe  and  un  :erstand  that 
money,  anl  mone\'  only,  was  to  be  the  consideration  for  the  intended  mortgage  ; 
nor  did  he  at  anv  time  before  the  execution  of  that  ecurity  know  or  suspect  that  the 
consideration,  or  [589]  any  part  of  it,  was  formed  of  goods  ;  and  having  some  time 
afterwards  heard  tiiat  .Mr.  Newland  had  alleged  that  he  had  informed  deponent  that 
the  consideration  for  the  security  was  composed  of  goods,  deponent  calle  i  upon  Mr. 
Newland,  and  asked  him  whether  he  had  ever  made  such  an  allegation,  and  Mr. 
Newland  distinctly  admitted  that  he  had  not  so  informed  depo  ent,  but  said  that 
he  had  mentioned  the  circumstance  to  the  dep  inent's  son,  at  which  deponent  expressed 
his  great  surprise,  as  his  son  was  a  young  man  not  at  all  acquainti  d  with  business, 
and  had  not  t  iken  any  share  in  the  conversation  on  the  subject  of  the  interview.  (This 
witness  was  not  cross-examined.) 

Mr.  Anthony  Lefroy  deposed,  among  other  things,  that  he  was  not  and  nevei-  had 
been  in  any  profession  ;  and  that  Mr.  Newland  did  not  on  the  occasion  of  the  said 
interview,  or  at  any  other  time,  to  the  bast  of  his  deponent's  then  recollection,  inform 
him  or  give  him  any  reason  to  know  or  suspect  that  the  consideration  for  any  intended 
mortgage  was  to  be  formed  wholly  or  in  part  of  goods.  (This  witness  was  not  cross- 
examined.) 

Mr.  Bridges  deposed,  among  other  things,  that  he  believed  that  if  the  Respondent 
had  agreed  to  comply  with  the  .Appellant's  application  (to  receive  back  the  goods  and 
deliver  up  the  security),  the  Appellant  would,  by  the  assistance  of  Lord  Lorton,  have 
been  in  a  situation  to  restore  to  the  Respondent  the  whole  of  the  said  goods.  He  also 
stated,  that  he  and  his  partner,  Mr.  Mason,  were,  in  the  years  1829  and  1830,  and 
still  continued  to  be,  employed  as  solicitors  for  Lord  Lorton  and  the  Appellant  ;  that 
the  application  made  to  the  Respondent  in  January,  1829,  was  [590]  made  on  behalf 
of  the  Appellant  and  T^ord  Lorton. 

In  his  deposition,  on  cross-examination,  this  witness  stated  that  he  and  his  partner 
were  employed  as  solicitors  in  prosecuting  this  suit  at  the  instance  of  Lord  Lorton 
and  the  Appellant ;  tliat  he  (witness)  certainly  considered  that  if  the  costs  of  the 
suit  were  not  paid  by  the  .\ppellant.  Lord  Lorton,  having  joined  in  employing  the 
witness  and  his  partner  in  conducting  the  suit  for  the  Appellant,  woidd  be  bound  in 
honour  to  see  that  he  (witness)  and  his  partner  were  paid  their  costs  ;  that  the  balance 
due  from  Mr.  Robins  the  auctioneer,  in  respect  of  the  net  proceeds  of  the  sale  of  the 
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articles  of  plate  and  jewellery  in  question  in  the  cause,  was,  in  the  first  instance,  received 
by  witness  from  the  said  Mr.  Eobins,  and  was,  to  the  best  of  his  (witness's)  recollection 
(speaking  from  memory,  ;;  d  without  having  reference  to  his  books),  placed  to  tlie 
credit  of  the  said  Lord  Lorton  in  his  account  with  this  deponent  and  his  said  partner ; 
the  whole,  however,  of  the  said  balance  so  received  from  the  said  Mr.  Robins,  together 
with  a  larger  sum,  was  forthwith  expended  by  witness  and  his  said  partner  in  the 
discharge  of  private  debts  contracted  by  the  Appellant,  and  for  which  the  said  Lord 
Lorton  was  in  no  way  hable  or  responsible  ;  so  that,  in  effect,  no  part  of  the  proceeds 
of  the  said  sale  was  paid  to  the  said  Lord  Lorton,  or  on  his  account ;  that,  by  the  desire 
of  the  said  Lord  Lorton,  witness  had  a  communication  with  the  said  Mr.  Robins 
previous  to  the  said  sale,  for  the  purpose  of  in  "ucing  the  said  Mr.  Robins  to  postpone 
the  said  sale  (which  had  been  then  advertised),  with  the  hope  that  an  arrangement 
might  be  effected  with  the  Defendant  [591]  ft,  ■  receiving  back  the  said  articles  of 
plate  and  jewellery. 

Lord  Lorton,  the  next  witness  on  behalf  of  the  Appellant,  after  stating  in  his 
deposition  that  the  Appellant  was  his  eldest  son  and  heir  apparent,  and  was  born 
(as  his  Lordship  best  recollected)  in  the  month  of  June  1804  or  1805  ;  and  also  stating 
that  the  Appellant,  after  disposing  of  his  annuity  of  £800  a-year,  had  no  income 
or  property  in  possession  for  his  support ;  said,  that  he  did  not  know  where  the  Appel- 
lant resided  in  the  months  of  April,  May,  June,  July,  August,  September,  and  October, 
1828,  respectively,  but  understood  that  he  was  then  residing  in  or  about  London; 
and  that  he  (Lord  Lorton)  did  not  see  the  Appellant  oftener  than  twice  during  that 
period,  at  which  times  he  saw  him  at  his  (Lord  Lorton's)  house  at  Richmond,  in  the 
county  of  Surrey,  and  he  remained  there  only  a  few  hours.  Lord  Lorton  then  states, 
"  that  he  knows  Mr.  James  Ferrall,  and  has  known  him  from  the  spring  of  the  year 
"  1828,  as  he  best  recollects  as  to  the  time  when  he  first  saw  the  said  James  Ferrall  ; 
"  and  that  he  became  acquainted  with  the  said  James  Ferrall  in  consequence  of  the 
"  said  James  Ferrall  having,  in  or  about  the  spring  of  1828,  introduced  himself  to 
"  witness  by  a  letter  to  witness's  brother  General  King,  stating  that  he  the  said  James 
"  Ferrall  had  heard  that  a  son  of  witness's  was  then  in  the  hands  of  sharpers,  and 
"  as  his  (.said  James  Ferrall 's)  family  was  under  great  obligations  to  the  Earl  of  Rosse, 
"  he  (said  James  Ferrall)  could  not  bear  to  see  the  grandson  of  said  Earl  of  Rosse 
"  going  on  under  such  circumstances  without  offering  his  services  to  rescue  him  ; 
"  and  in  consequence  of  [592]  the  said  letter  witness  had  an  interview  with  the  said 
"  James  Ferrall  at  the  house  of  the  said  General  King,  in  Portland  Place,  in  the  county 
"  of  Middlesex,  and  previous  to  which  witness  had  not  any  knowledge  of,  or  corre- 
"  spondence  with,  the  said  James  Ferrall  ;  and  witness  had  subsequent  interviews 
"  with  the  said  James  Ferrall  at  the  said  house  of  the  said  General  King  ;  and  on 
"  some  of  those  occasions  he  the  said  James  Feri'all  informed  witness  that  the  Appellant 
"  was  endeavouring  to  raise  money  upon  post-obits  in  various  ways,  and  particularly 
"  a  large  sum  from  the  Respondent  (whom  witness  had  never  seen,  to  the  best  of  his 
"  knowledge)  ;  and  the  said  James  Ferrall  mentioned  the  name  of  a  person  as  treating 
"  with  the  Appellant  on  behalf  of  the  Respondent  in  respect  of  such  loan,  such  person 
"  being  (as  witness  best  recollects  and  believes)  Mr.  Montagu  Newland,  of  Craven 
"  Street,  in  the  Strand,  the  solicitor  of  the  Respondent  ;  and  the  said  James  Ferrall 
"  did  make  some  suggestion  (the  particulars  of  whicli  deponent  does  not  now  recollect) 
"  relative  to  the  said  person. 

"  That  sometime  in  or  about  May,  1828,  witness  had  an  interview  with  the  said 
"  Mr.  Newland  at  the  United  Service  Club,  then  in  Waterloo  Place,  in  the  said  county 
"  of  Middlesex,  and  which  interview  lasted  but  a  few  minutes  ;  and  on  which  occasion 
"  the  said  Mr.  Newland  made  some  proposition  to  witness,  but  the  particulars  of  which 
"  witness  does  not  recollect  ;  and  he  (witness),  being  desirous  to  waive  the  business 
"  altogether,  did  not  then,  or  at  any  time,  come  to  any  arrangement  with  any  person 
"  on  the  subject  of  such  proposition. 

[593]  "  That  he  (witness)  does  know  Thomas  Lefroy  of  the  city  of  Dublin,  Esq.  ; 
that  he  (witness)  being  unacquainted  with  matters  of  law  himself,  and  the  said 
"  Thomas  Lefroy  being  about  to  pass  through  London  to  make  a  tour  on  the  Continent, 
"  witness  did  sometime  in  or  about  the  end  of  the  summer  of  the  year  1828,  request 
"  said  Thomas  Lefroy  to  see  Mr.  Newland  and  the  said  James  Ferrall  (as  witness  best 
"  7'ecollects  as  to  said  James  Ferrall)   relative  to  some  proposition  made  or  about 
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"  to  be  made  on  the  part  of  the  Respondent  respecting  some  loan  transaction,  in  which 
'■  the  AppeUant  was  (as  witness  understood)  concerned  ;  and  witness  so  requested 
"  the  said  Thomas  Lefroy  to  see  the  said  persons,  or  the  said  iMr.  Newhmd,  for  tho 
"  purpose  or  with  the  view  to  prevent  witness  getting  into  ditKciih y  in  I'cgard  to 
'■  the  said  tiansaction,  as  witness  had  reason  to  beUeve  that  the  said  j)ersous  were 
"  endeavouring  to  get  witness  to  enter  into  a  counter  security  to  said  Respondent. 

"  Tliat  he  (witness)  was  afterwards  given  to  understand  hy  said  Mr.  Lefroy  him- 
"  self  (as  witness  also  best  recollects),  that  the  .said  Mr.  Lefroy  did  see  the  .said  Mr.  New- 
"  land  respecting  said  matter,  but  what  occurred  at  such  interview  witness  does  not 
"  know,  not  having  been  present  thereat ;  and  says  that  at  the  time  when  witness 
"  requested  said  Mr.  Lefroy  to  see  the  said  Mr.  Newland  as  aforesaid,  witness  did  lielieve, 
"  from  what  pa.ssed  with  the  said  Mr.  Newland  at  the  aforesaid  interview  at  the  United 
"  Service  Club,  that  the  Respondent  was  acting  (band  fiile)  through  the  instrument- 
"  ality  of  said  Mr.  Newland,  with  regard  to  the  sum  of  £8110(1,  which  witness  [594] 
"  was  given  to  understand  had  been  made  by  the  Respondent  to  the  Appellant,  and 
"  respecting  a  mortgage  to  be  given  by  the  Appellant  of  his  reversionary  estate 
"  and  interest  in  the  aforesaid  lands,  tenements,  and  hereditaments  ;  but  witness 
"  does  not  now  recollect  whether  he  did  or  not  believe,  or  form  any  behef,  that  the 
"  Respondent  would,  in  case  of  his  completing  the  said  loan  transaction,  make  any 
"  assignment  to  witness,  or  whether  he  (witness)  did  in  any  manner  interfere  in  or 
"  in  relation  to  such  matter.  That  neither  the  said  Mr.  Newland,  or  the  said  Anthony 
"  Lefroy,  or  the  said  Thomas  Lefroy,  or  the  said  James  Ferrall,  or  any  other  person 
"  did  at  any  time  prior  to  the  date  and  execution  of  the  mortgage,  which  witness 
"  has  been  given  to  understand  was  given  by  the  Appellant  to  the  Respondent  for 
"  securing  to  the  Respondent  the  payment  of  the  sum  of  £8000,  in  any  manner  inform 
"  witness,  nor  did  witness,  at  any  time  prior  to  the  date  and  execution  of  such  mortgage, 
"  in  any  manner  learn,  or  from  any  reason  entertain  any  suspicion,  that  any  goods 
■'  or  articles  formed  either  wholly  or  in  any  part  the  consideration  for  said  mortgage; 
■■  and  witness  did  not  (as  he  best  recollects)  know  or  hear  anything  respecting  said 
"  mortgage,  or  the  existence  thereof,  until  after  the  same  had  been  (as  he  was  given 
"  to  understand)  made  and  executed  ;  and  witness  does  not  know,  except  from  informa- 
"  tion,  what  did  in  point  of  fact  form  the  consideration  for  said  mortgage,  and  from 
"  what  he  has  heard  he  believes  that  such  consideration  was  wholly  formed  of  articles 
"  of  jewellery." 

In  his  depositions,  on  cross-examination.  Lord  [595]  Lorton  states,  '"  that  the 
"  solicitors  who  are  employed  by  the  Appellant  in  this  suit  are  witness's  solicitors, 
"  and  were  recommended  liy  witness  to  the  Appellant,  and  witness  is  in  occasional 
"  communication  with  them  on  the  subject  of  this  suit  ;  but  they  were  engaged  and 
"  employed  by  the  Appellant  himself  to  act  for  him  in  this  siut,  and  they  act,  in  the 
"  conduct  of  it,  principally  under  his  the  .appellant's  directions." 

Mr.  Ford  deposed  (among  other  things)  that  the  Appellant  was  in  great  pecuniary 
embarrassment  in  the  months  of  March  and  April,  18"28,  and  was  desirous  of  raising 
a  loan  ;  and  he  then  spoke  to  the  treaty  between  him,  on  the  Appellant's  behalf, 
and  Mr.  Newland,  the  Respondent's  solicitor,  on  the  subject  of  the  required  loan, 
which  ended  in  the  execution  of  the  mortgage  and  other  securities  in  question,  and 
also  to  the  selection  of  the  goods  which  formed  the  consideration  for  such  mortgage 
and  other  securities.  And  he  in  particular  deposed  that  he  assisted  on  behalf  of  the 
Appellant  in  selecting  the  said  goods,  and  that  he  intended  to  take  the  consideration 
or  sum  of  £8000  in  silver  plate,  but  the  Respondent  objected  to  supply  the  whole 
money  in  such  plate,  and  required  that  the  said  amount  should  be  taken  out  of  his 
general  stock  ;  and  thereupon  a  quantity  of  pearls,  diamonds,  watches,  and  other 
jewellery,  were  shown  to  the  Appellant  and  witness  by  the  Respondent's  shopman, 
and  in  Respondent's  presence  ;  and  witness  proceeded  and  intended  to  take  some 
of  the  largest  and  best  diamonds,  and  Res]iondent's  said  shopman  said  that  a  certain 
proportion  of  pearls  ought  to  be  taken,  and  did  then  show  witness  and  Appellant 
a  pearl  necklace  and  other  articles  of  pearl. 

[596]  Mr.  George  Robins,  the  auctioneer,  the  last  of  the  Appellant's  witnesses, 
spoke  to  the  deposit  of  the  articles  with  him,  as  a  security  of  £2500,  and  the  sale  by 
him,  and  deposed  that  part  of  the  articles  were,  at  the  sale  by  auction,  purchased 
for  the  Appellant;  and  that  the  artiiles  in  question  were  in  the  same  plight  and 
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condition,  at  the  time  of  the  sale,  as  wlien  they  came  into  his  hands,  "  except  that 
"  they  were  not  so  clean  at  the  time  of  the  sale." 

The  first  witness  examined  on  the  part  of  the  Respondent  was  Mr.  Newland,  who 
stated  very  fully  the  first  applications  to  him  by  iMr.  Burt,  Mr.  Ferrall,  and  i\lr.  Ford, 
on  the  part  of  the  Appellant,  and  his  (Mr.  Newland's)  communication  with  Lord 
Lorton,  through  Mr.  Ferrall,  and  his  interview  with  Lord  Lorton  at  the  United  Service 
Club,  relative  to  Lord  Lorton  himself  obtaining  an  assignment  of  the  Appellant's 
reversionary  interest.  He  then  stated,  with  reference  to  the  purchase  of  the  articles 
by  the  Appellant  from  the  Resjiondent,  "  that  he  (witness),  by  the  direction  and  on 
"  the  part  of  the  Respondent,  applied  to  the  said  Mr.  Ferrall,  to  know  wliether  the 
"  said  Lord  Lorton  was  aware  of  and  concurred  in  the  said  transaction  ;  and  that 
"  the  said  Mr.  Ferrall,  in  repeated  interviews  which  witness  liad  with  him  in  the  course 
"  of  the  said  negotiation,  declared  most  distinctly,  that  the  said  Lord  Lorton  was 
"  aware  of  the  nature  of  the  said  transaction  between  the  Appellant  and  Respondent, 
"  and  that  the  Appellant  was  to  have  goods,  and  not  money,  from  the  Respondent 
"  as  the  consideration  for  the  said  proposed  mortgage  ;  and  that  the  said  Lord  Lorton 
"  concurred  in  the  said  transaction,  thougli  witness  understood  fiom  [597]  tlie 
"  said  Mr.  Ferrall  that  Lord  Lorton  could  not  make  himself  an  avowed  party  to  it, 
"  on  account  of  the  dealing." 

"  That  he  (witness)  considered  and  believed  at  the  time,  and  still  believes,  that 
"  the  said  Mr.  FerraU  was  at  the  period  of  the  said  negotiation  acting  as  an  agent  f6r 
"  Lord  Lorton,  and  was  in  communication  with  Lord  Lorton  u]ion  the  afl'airs  of  the 
"  Appellant,  and  was  authorized  to  state  the  said  Lord  Lorton's  concurrence  in  the 
"  said  transaction  between  the  Appellant  and  Respondent ;  and  that  the  said  Mr. 
"  Ferrall  showed  witness  letters  that  he  had  received  from  Lord  Lorton  relating  to 
"  the  affairs  of  the  Appellant,  and  it  was  from  one  of  these  letters  that  witness  first 
"  learnt  that  the  Appellant  had  sold  a  portion  of  his  said  annuity  ;  that  these  letters 
"were  couched  in  a  familiar  style,  commencing  'Dear  Sir,'  and  ending  with 
"'Yours  truly,'  or  'Yours  sincerely,'  and  gave  witness  reason  to  suppose  there 
"  was  an  acquaintance  of  some  intimacy  between  the  said  Mr.  Ferrall  and  Lord 
"  Lorton." 

Mr.  Newland  then  states,  "  that  Mr.  Ferrall  was  present  at  his  (Mr.  Newland's) 
"  interview  with  Lord  Lorton  at  the  United  Service  Club  House,  on  the  11th  day 
"  of  June,  1828,  by  the  desire  of  Lord  Lorton  ;  and  that  upon  the  occasion  of  that 
"  interview.  Lord  Lorton  addressed  the  said  Mr.  Ferrall  familiarly,  and,  to  the  best 
"  of  deponent's  recollection,  called  him  by  his  surname  '  Ferrall  '  only  ;  and  that 
"  said  Lord  Lorton  and  Mr.  Ferrall  appeared  to  be  on  intimate  terms."     Mr.  Newland 
then  states,  "  that  on  the  3d  day  of  September,  1828,  witness  received  a  letter  from 
"  Mr.  Anthony  Lefroy,  requesting  to  see  witness  upon  particular  [598]  business  ; 
"  and  on  the  5th  of  that  month  the  said  Anthony  Lefroy  and  his  father  Mr.  Serjeant 
"  Lefroy  called  upon  witness  ;  and  that  upon  that  occasion,  after  some  conversation 
"  had  passed  respecting  the  affairs  of  the  Appellant,  witness  handed  the  draft  deed 
"  (produced  and  proved  by  the  witness  as  an  exhibit)  to  the  said  Serjeant  Lefroy  for 
"  h's  perusal,  and  whilst  he  the  said  Serjeant  Lefroy  was  engaged  in  perusing  the 
"  said  draft,  witness  and  the  said  Anthony  Lefroy  entered  into  conversation  respecting 
"  the  transaction  between  the  Appellant  and  Respondent,  in  course  of  which  witness 
"  perfectly  remembers,  and  can  positively  state,  that  he  mentioned  to  the  said  Mr. 
"  Anthony  Lefroy  that  the  said  transaction  was  entirely  for  goods  ;    and  witness  at 
"  the  same  time  pointed  out  to  the  said  Anthony  Lefroy  how  much  better  it  would 
"  be  for  Lord  Lorton  ,to  advance  his  son,  the  Appellant,  the  money,  and  take  the  mort- 
"  gage  himself,  as,  if  the  Appellant  were  to  sell  the  goods  purchased  of  the  Defendant, 
"  there  must  be  a  considerable  loss  sustained  by  him  ;  upon  which  the  said  Anthony 
"  Lefroy  replied,  '  Oh,  never  mind  the  sacrifice,  so  that  the  estate  is  saved,'  or  the 
"  said  .4nthony  Lefroy  used  expressions  to  that  effect ;  that  he  (witness)  has  no  doubt, 
"  from  what  passed  between  witness  and  the  said  Anthony  Lefroy  at  this  interview,  but 
"  that  he  the  said  Anthony  Lefroy  distinctly  understood  the  real  nature  of  the  trans- 
"  action  between  the  Appellant  and  Respondent,  and  that  the  Appellant  was  to  have 
"  goods,  and  not  money,  from  the  Respondent  oti  the'security  of  his  said  reversionary 
"  estate  ;  that  the  said  Mr.  Serjeant  Lefroy  was  in  the  same  room  with  and  very  near 
"  [599]  to  witness  and  the  said  Mr.  Anthony  Lefroy,  whilst  the  said  conversation 
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"  Was  going  on  between  them,  witness,  and  the  said  Mi'.  Anthony  Lefroy,  respecting 
"  the  transaction  between  tlie  Appellant  and  Kespondent ;  and  thongh  tlit^  said  Mr. 
"  Serjeant  Lefroy  was  engaged  in  perusing  the  said  draft,  yet,  as  tjie  conversation 
"  passed  in  an  ordinary  tone  of  voice,  and  witness's  room,  where  the  said  interview 
"  took  place,  is  a  very  small  one,  witness  thinks  it  scarcely  possible  but  that  the  said 
"  Ml'.  Serjeant  Lefroy  must  liave  heard  what  was  said  by  witness  and  the  siiid  .\nt  lion  v 
"  Lefroy." 

The  draft  of  the  mortgage,  which  was  looked  over  by  Mr.  Serjeant  Lefroy  during 
this  interview,  contains  a  recital  as  to  the  consideration  for  the  deed  ;  not  that  the 
Respondent  had  advance  1  and  lent  to  the  Appellant  any  sum  of  money,  but  that 
the  Appellant  "  is  justly  and  truly  indebted  "  to  the  Kespondent  in  the  sum  of  £8000. 

The  instructions  to  the  conveyancer  who  prepared  the  draft  were  also  proved 
as  an  exhibit,  and  stated  that  the  consideration  for  the  deed  was  goods  to  be  sold  by 
the  Respondent  to  the  Appellant,  in  the  course  of  his  trade,  to  the  amount  o   £8000. 

The  counsel  for  the  Appellant,  at  the  hearing  of  the  cause,  required  the  produition 
of  the  promiss  )ry  note  taken  by  the  Respondent  from  the  .\ppellant  at  the  same 
time  Avith  the  mortgage.  That  note,  on  being  produced,  was  found  to  be  in  the 
following  terms  : — 

"  £8000.  "  London,  24th  Oct.  18'J8. 

"  I  promise  to  pay  the  sum  of  eight  thousand  pounds  to  Mr.  Thomas  Hamlet  or 
"  order  on  [600]  demand,  for  value  received  as  per  bill  of  this  date  for  goods  sold. 

"  R.  King." 

Six  other  witnesses  were  examined  on  the  part  of  the  Respondent,  to  prove  that 
the  goods  were  purchased  in  the  Respondent's  shop  at  the  marked  shop  prices,  and 
were  freely  selected  by  the  Appellant,  and  that  the  articles  were  of  the  full  value  of 
£8000.  Three  of  these  witnesses,  persons  unconnected  with  the  Resjiondent,  but 
skilled  in  the  value  of  such  articles,  deposed  that  they  had  examined  and  valued  them 
while  in  the  hands  of  Mr.  Robins's  bankers,  and  that  they  were  of  the  full  value  of 
the  jirices  charged  by  Mr.  Hamlet. 

The  catalogue  of  the  sale  by  auction  was  also  given  in  evidence,  and  showed  that 
the  articles  in  question  formed  at  the  sale  74  lots  out  of  584  lots  of  similar  articles 
then  put  up  for  sale  by  public  auction  by  Mr.  Robins. 

On  the  hearing  of  the  cause  the  Appellant  relied  upon  the  cases  of  Barker  r.  Van- 
sommer,  in  Mr.  Brown's  Chancery  Reports,  and  Waller  t).  Dart,  in  Equity  Cases 
Abridged,  and  the  known  and  admitted  principle  of  equity,  as  authorities  in  support 
of  the  relief  sought  by  his  bill.  And  the  Respondent,  on  the  other  hand,  insisted  upon 
the  dealing  between  Appellant  and  Respondent  being  a  mere  bona  fide  sale  of  goods 
in  the  course  of  Respondent's  trade.  And  the  Respondent  also  insisted  that  Lord 
Lorton  must  be  taken  to  have  been  informed  of  the  real  nature  of  the  transaction 
by  Mr.  Ferrall  and  by  Mr.  Newland,  through  Mr.  Anthony  Lefroy  (who  in  his  evidence 
said  he  accompanied  his  father  to  Mr.  Newland's  at  the  request  and  on  the  behalf 
of  Lord  Lorton),  and  [601]  that  the  father's  privity  took  the  case  out  of  the  principle 
on  which  relief  is  given  in  similar  cases.  And  further,  that  the  pressure  of  the  Apjjel- 
lant's  necessities  must  be  considered  to  have  ceased  from  the  time  when  his  friends 
were  prepared  to  have  redeemed  the  goods  from  Mr.  Robins,  and  that  he  was  therefore 
bound  to  have  kept  the  goods  to  await  tlie  hearing  and  result  of  his  first  suit. 

The  Lord  Chancellor,  after  the  evidence  had  been  read,  and  the  case  argued,  having 
taken  time  to  consider  his  judgment,  on  the  2Lst  of  January,  1834,  ordered  and 
decreed  "  that  the  Plaintiff's  bill  do  .stanil  dismissed  out  of  court,  without  costs,  and 
"  that  the  injunction  granted  should  be  dissolved." 

Against  this  decree  tlie  appeal  was  brought. 

For  the  Appellant  Sir  W.  Ilorne,  Mr.  Pemberton,  (and  Mr.  B.  Parry). 

It  was  proved  on  the  part  of  the  Appellant  that  the  transaction  proceeded  from  a 
negotiation  with  the  Respondent  for  a  loan  of  money  :  it  is  not  the  case  of  a  sale  of 
goods  in  the  course  of  the  Respondent's  trade,  but  an  advancement  of  goods  in.stead 
of  money  to  supply  the  Appellant's  necessities  ;  and  under  the  mask  of  trading,  a 
method  of  lending  money  at  an  extraordinary  rate  of  interest,  the  Respondent  taking 
advantage  of  the  Appellant's  necessities.  The  very  nature  of  the  goods  must  have 
satisfied  the  Respondent  that  the  Appellant's  object  was  not  to  obtain  goods,  but 
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an  advance  of  money.  They  comprised  nian^'  articles  of  the  same  class  ;  for  example, 
three  diamond  necklaces,  a  diamond  and  ruby  necklaco,  and  a  pearl  necklace,  and 
the  price  of  the  latter  alone  exceeded  i'1500.  Did  the  Respondent,  an  intel-[602]- 
ligent  tradesman  and  man  of  the  world,  suppose  that  the  Appellant  mortgaged  his 
reversion  with  a  power  of  sale,  insured  his  life  at  a  considerable  cost,  and  gave  warrants 
of  attorney  for  both  England  and  Ireland,  so  that  neither  he  nor  his  property  could 
have  any  escape,  at  a  time  that  he  was  separated  from  his  family,  and  had  to  the  know- 
ledge of  the  Eespondent  disposed  of  his  only  present  resource,  the  annuity  provided 
for  him  out  of  the  family  estates  on  the  resettlement  of  them — did  he  suppose  that 
the  A)i]M'llant  entered  into  such  liabilities  and  paid  an  attorney's  bill  to  the  amount 
of  £400  in  order  to  play  with  such  toys  as  diamond,  ruby,  and  pearl  necklaces  '?  The 
Ee.spoiident  well  knew  that  the  Appellant  obtained  them  only  for  the  purpo.se  of 
supplying  his  urgent  occasions  for  money.  The  extent,  as  well  as  the  nature  of  the 
purchase,  proved  it.  In  this  alleged  purchase  of  such  costly  articles  of  taste,  the 
Appellant's  attorney  selected  most  of  the  articles,  and  according  to  his  evidence, 
wished  to  avoid  jewellery,  and  to  obtain  plate  as  a  more  ready  money  article ;  but 
this  the  Eespondent's  shopman  would  not  permit. 

Thegoods  were  detained  for  a  monthtill  the  deeds  were  registered,  aiidthe  attorney's 
bill  paid — a  singular  mode  of  treating  a  customer  for  £8000  worth  of  jewellery,  etc. 
with  ready  money,  for  the  securities  carried  interest  immediately  ;  therefore  as  against 
the  Appellant  it  was  a  ready  money  transaction.  The  conclusion  may  be  readily 
anticipated.  These  diamond  necklaces  and  other  articles  of  taste  were  sent  by  the 
Respondent  to  the  office  of  the  Appellant's  attorney  ;  from  his  office  they  quickly 
found  their  way  to  the  [603]  auctioneers  warehouse,  and  having  been,  as  tlie  phrase 
is,  submitted  to  public  auction,  they  were  sold  at  excellent  prices  ;  but  the  result 
to  the  Appellant  was  so  ruinous  that  it  would  liave  been  acting  mercifully  towards 
him  if  the  Respondent  had  at  once  deducted  GO  ])er  cent,  from  the  £8000  proposed 
to  be  advanced  and  taken  a  security  for  the  £8000  at  five  per  cent,  interest.  Sucli 
plain,  straight-forward  dealing,  would  have  saved  the  Appellant  from  much  vexation, 
and  have  put  him  in  po.ssession  of  some  additional  hundreds  of  pounds.  Unless, 
as  Lord  Chancellor  King  observed  on  another  occasion,  we  blow  up  as  with  gunjsowder 
this  branch  of  equitable  jurisdiction,  this  transaction  cannot  stand.  Where,  as  in 
a  case  like  this,  a  shopkeeper  knows  that  the  sale  of  his  goods  in  his  shop  is  nominal, 
and  that  they  must  be  really  sold  in  a  very  different  market,  equity  relieves  against 
a  pretended  sale  in  the  shop,  and  treats  it  as  a  loan  having  an  usurious  tendency, 
and  as  a  catching  bargain,  and  allows  him  only  the  sum  realised  l)y  the  sale  in  that 
market,  to  which  he  knew  they  were  destined. 

The  Appellant  was  an  expectant  heir.  It  is  not  denied  that  an  expectant  heir 
may  mortgage  his  expectancies  for  a  bond  fide  advance  of  money  ;  but  he  cannot 
borrow  money  in  the  shape  of  goods,  and  then  mortgage  his  expectant  })roperty  to 
secure  the  amount  of  the  bill.  A  sale  by  him  out  and  out  of  his  reversion  at  an  under- 
value cannot  be  maintained  ;  a  mortgage  is  a  partial  sale,  and  may  operate  as  a  total 
alienation,  and  therefore  is  governed  by  the  same  rule.  This  was  simply  an  attempt 
to  evade  the  rule  and  to  secure  to  the  Respondent  some  25  or  30  per  cent,  principal, 
beyond  [604]  what  he  actually  parted  with.  The  transaction  was  not  such  as  induced 
the  Respondent  to  consult  his  own  regular  professional  advisers,  but  he  put  the 
matter  into  the  hands  of  a  Mr.  Newland,  who  exacted  £400  for  his  costs,  of  which 
he  was  afterwards  compelled  by  law  to  refund  £104.  The  Respondent  was  throughout 
aware  that  the  Appellant  was  a  j'oung  man  unmarried,  and  not  a  housekeeper  ;  and 
that  he  was  not  living  under  the  control  of  his  father.  While  this  very  transaction 
was  in  progress,  the  Appellant  was  compelled  by  necessity,  as  the  Respondent  knew, 
to  sell  the  whole  of  the  provision  made  for  him  only  shortly  before,  on  liis  coming 
of  age,  and  joining  in  resettling  the  family  property,  and  he  was  therefore  wholly 
destitute  of  any  present  means  of  subsistence.  The  transaction  commenced  in  an 
application  for  a  loan  of  only  £5000  lent  money,  and  it  was  increased  to  £8000,  because 
the  proposed  loan  having  changed  its  character,  it  was  necessary  to  enlarge  the  amount 
to  £8000,  in  the  delusive  hope  that  it  would  realise  £5000  ;  but  to  the  Appellant 
the  ]iroduce  was  only  £2730.  The  Respondent  did  not  even  make  his  customary 
rebate  of  £5  per  cent,  for  ready  money,  which  in  this  case  would  have  amounted  to 
£400,  although  the  mortgage  carried  interest  at  £5  per  cent,  from  its  date. 
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The  real  nature  of  the  transaction  could  not  be  stated  with  safety.  In  the  mortgage, 
therefore,  the  Respondent  describes  himself  not  as  a  goldsmith  in  Sidney's  Alley, 
but  as  an  esquire,  in  Cavendish  Square.  It  states,  not  a  dealing  for  goods,  but  a  debt 
from  the  Appellant  to  the  Respondent  of  £8000,  and  the  Appellant  is  made  [605] 
in  the  body  of  the  deed  to  admit  the  receipt  of  the  £8000,  and  a  receipt  is  endorsed 
on  the  deed,  and  signed  by  the  Appellant,  which,  contrary  to  the  truth  of  the  trans- 
action, represents  the  money,  the  £8000,  as  then  paid  down.  Advantage  was  taken 
of  the  Appellant's  necessities,  not  only  by  the  sub.stitution  of  jewellery  for  money,  and 
by  the  retention  of  goods,  until  Mr.  Newland's  deuiand  of  £-100  was  sati.^fied,  but 
also  hy  the  oppressive  nature  of  the  securities.  Powers  of  sale  of  the  Appellant's 
reversion  in  the  family  estates  in  ease  of  default  in  payment  of  even  any  half  year's 
interest — policies  of  insurance  for  £8000, — warrants  of  attorney  for  entering  up 
judgments  against  him  in  England  and  Ireland — a  judgment  in  Ireland — a  promissory 
note  for  £8000  payable  on  demand,  although  by  the  deed  three  years'  credit  was 
given — all  attest  the  griping  nature  of  the  transaction,  and  the  absolute  dominion 
which  the  Appellant's  necessities  had  given  the  Respondent  over  him.  Is  then  this 
a  case,  in  which  a  court  of  equity  cannot  or  ought  not  to  relieve  ?  Barker  v.  Van- 
sommer  :  *   The  Duke  of  Ancaster's  case. 

Even  assuming,  contrary  to  the  fact,  that  the  Appellant's  father  was  informed 
by  the  Respondent  or  his  agents  of  the  real  nature  of  the  transaction,  it  would  not 
afford  a  sufficient  reason  for  withholding  all  relief  from  the  Appellant.  The  father's 
knowledge  cannot  destroy  the  son's  equity.  Where  the  transaction  is  behind  the 
father's  back,  it  is  in  general  a  circumstance  against  the  lender,  and  forms  an  additional 
reason  for  the  case  being  .struck  at  by  a  public  policy  ;  but  it  was  never  de-[606]-nied 
that  the  equity  is  that  of  the  heir.  Even  assuming  that  Lord  Lorton's  object  was 
to  obtain  a  power  over  the  Appellant's  expectant  e.state,  and  that  with  such  view 
he  encouraged  the  Respondent  to  furnish  the  Appellant  with  goods  to  the  aniount 
of  £8000  on  security  of  that  expectant  estate,  in  order  that  he  (Lord  Lorton)  might 
afterwards  get  an  assignment  of  the  mortgage,  the  Appellant  had  no  knowledge  of 
his  father's  views  or  interference,  and  such  interference  cannot  defeat  his  own  equity 
to  be  relieved  from  the  imposition  practised  upon  him.  In  truth  Lord  Lorton,  as 
the  evidence  proves,  never  did  know  that  it  was  intended  to  advance  goods  and  not 
money  to  his  son  ;  and  when  the  real  transaction  was  disclosed  to  him  he  refused 
any  assistance  to  his  son  except  upon  the  condition  that  the  Respondent  would  take 
back  the  goods,  which  he  refused  to  do.  And  now  the  Respondent's  equity  is  made 
to  rest  upon  the  communications  with  the  father.  Such  a  defence  only  the  more 
strongly  marks  the  nature  of  the  case  against  the  Appellant. 

The  subsequent  sale  of  the  goods  by  the  Appellant,  though  it  might  modify,  is 
not  sufficient  to  deprive  the  Appellant  of  the  relief  which  equity  affords  to  expectant 
heirs  against  oppressive  bargains.  The  sale  did  not  put  it  out  of  the  power  of  the  Court 
to  administer  a  specific  measure  of  relief,  since  the  cost  price  and  the  sale  price  (which 
includes  the  manufacturer's  and  shop  profit  of  the  goods),  and  also  the  value  upon 
a  sale  by  public  auction,  and  the  expenses  attending  such  a  sale,  all  distinctly  appeared 
in  evidence.  The  Respondent  himself  occasioned  the  sale,  by  his  refusal  to  take 
back  the  goods  and  rescind  the  transaction. 

[607]  There  are  no  circumstances  in  this  case  to  justify  the  conclusion  that  the 
pressure  of  the  Appellant's  necessities  ceased  from  the  time  he  offered  to  return  the 
goods  to  the  Respondent.  On  the  contrary,  it  was  proved  that  the  Appellant  con- 
tinued wholly  destitute  of  any  present  property  or  income  until  December  1829  ; 
and  it  also  appeared  in  evidence  that  the  offer  of  assistance  from  the  Appellant's  friends 
to  redeem  the  goods  from  Mr.  Robins  was  conditional,  and  depended  on  the  Respon- 
dent's agreeing  to  receive  back  the  goods.  This  he  refused  to  do,  and  the  Appellant 
was  left  to  his  fate.  And  if  his  father's  qualified  ofl'er,  which  was  not  accepted,  is 
to  deprive  him  of  his  equitable  title  to  relief,  it  will  in  future  deter  parents  from  offering 
in  such  cases  a  reasonable  assistance  to  their  sons  ;  since,  if  it  should  prove  inefi'ectual, 
it  would  be  made  the  groimd  of  upholding  the  very  transaction  which  it  was  their 
object  to  avoid.  Such  a  doctrine,  is  against  principle,  and  altogether  unsanctioned 
by  legal  authority. 

*  1  B.  C.  C.  149. 
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For  the  Respondent,  Mr.  Knight  and  Mr.  Stuart. 

Lord  Lorton  was  fully  aware  of  the  transaction,  or  at  least  had  notice  enough 
to  prompt  inquiry.  It  must,  therefore,  be  assumed,  that  he  knew  his  son  was  raising 
money  upon  his  reversion.  He  might  have  redeemed,  or  enabled  his  son  to  redeem 
the  goods,  but  they  preferred  that  Mr.  Hamlet  should  be  the  lender.  The  produce 
of  the  sale  was  paid  to  Bridges  and  Mason,  and  carried  to  Lord  Lorton's  account  at 
first,  although  the  Respondent  had  the  benefit  of  it  afterwards.  To  one  of  the  parties 
who  went  to  the  Respondent's  solicitor  on  behalf  of  [608]  Lord  Lorton,  it  was  men- 
tioned that  the  transaction  was  to  be  in  goods — is  it  probable  that  this  was  not  com- 
municated 1  This  is  not,  like  the  cases  cited,  a  sale  of  a  reversion  or  post  obit  trans- 
action :  it  is  a  sale  of  goods  at  money  price,  or  at  most  a  borrowing  of  money  at  interest, 
for  which  a  reversionary  security  is  given.  The  doctrine  as  to  expectant  heirs,  that 
where  a  reversion  is  bought  otherwise  than  by  auction,  the  purchaser  must  show 
that  the  full  value  is  given,  has  been  carried  to  an  unreasonable  extent,  prejudicial 
to  the  parties  for  whose  benefit  it  was  supposed  to  be  made,  and  has  been  much  regretted. 
It  was  a  rule  borrowed  from  the  Roman  law,  or  a  supposed  necessity  for  protecting 
young  heirs,  where  advantage  was  taken  of  the  distress  or  inexperience  of  the  party  ; 
the  bargain  was  annulled,  especially  where  the  father  is  uninformed  of  the  transaction. 
Such  are  the  doctrines  alluded  to  in  Cole  v.  Gibson,*  Twistleton  v.  Grifhth.f  Chester- 
field r.  Jansen ;  J  but  these  doctrines  have  no  application  to  the  present  case.  The 
father  had  knowledge,  or  might  have  known  from  his  agents.  Nor  is  it  within  the 
principle  of  Barker  i:  Vansommer  :  the  transaction  in  that  case  was  considered  and 
treated  as  a  disguise  for  usury.  In  this  case  the  Appellant  and  his  father  suffered 
the  goods  to  be  sold  at  a  loss,  and  are  not  now  in  a  condition  to  ask  for  relief.  None 
has  ever  been  given,  but  in  Barker  v.  Vansommer,  except  on  the  principle  of  restora- 
tion, and  that  was  a  case  of  fraud  and  usury. 

Gowland  v.  De  Faria  §  was  cited  as  to  costs. 

In  the  course  of  the  argument,  the  following  observations  were  made  : — 

[609]  Lord  Lyndhurst. — The  depositions  of  Anthony  Lefroy  are  loose  and  inaccu- 
rate in  every  part.  For  instance,  he  says  that  he  did  not  "  before  or  after  the  month  of 
"  December,"  etc.,  which  leaves  December  untouched.  In  all  the  cases,  the  value  of 
the  advance  is  returned.  In  Barker  v.  Vansommer,  it  appeared  that  the  goods 
were  exorbitantly  overvalued.  Lord  Thurlow  in  that  case  speaks  of  usury  ;  but  it 
is  necessary  to  look  to  the  facts,  in  order  to  estimate  the  value  of  the  expression.  Here 
the  father  knew  that  the  son  was  negotiating  a  loan,  and  proposing  security  upon  his 
reversion.  They  had  possession  of  the  goods  at  the  time  of  filing  the  original  bill,  and 
sold  them  afterwards,  having  the  power  to  redeem  them.  Suppose  King  had  been  in 
possession  of  the  goods,  would  he  have  been  justified  in  selling  them  after  Hamlet 
had  refused  to  take  them  back  ?  What  difference  does  it  make,  that  they  were  pledged 
to  Robins  1     The  father  and  son  had  the  power  to  redeem  them. 

Lord  Brougham. — Davis  r.  Duke  of  Marlborough. ||  comes  near  to  this  case.  E. 
Portmore  v.  Taylor  H  is  distinct.  Here  the  price  of  the  goods  being  fair,  it  would  not 
be  a  case  of  usury.  The  Appellant  in  his  argument,  treats  it  sometimes  as  a  dealing 
for  a  reversion,  sometimes  as  a  shift  for  usury.  If  a  tradesman  knows  that  a  customer 
is  a  pauper,  and  sells  him  goods  at  a  fair  price,  taking  a  security,  can  such  a  transaction 
be  void  ?  The  father  knew  or  might  have  known  by  inquiry  that  the  dealing  was 
for  goods.  As  to  this  fact,  you  cannot  put  the  absence  of  recollection  of  one  witness 
against  the  positive  oath  of  another.  Part  of  the  price  of  the  goods  was  carried  to 
the  account  [610]  of  Lord  Lorton  :  was  not  this  an  affirmance  of  the  contract  ?  The 
case  ought  to  be  well  considered,  if  it  touches  upon  former  decisions  ;  but  the  general 
principle  is  not  simply  involved.      It  is  a  case  of  special  circumstances. 

On  the  5th  of  September,  the  decree  was  affirmed,  Lord  Lyndhurst  observing  that 
he  had  heard  and  considered  the  arguments,  and  carefully  and  deliberately  afterwards 
read  over  the  papers,  and  the  elaborate  judgment  of  Lord  Brougham  pronounced  in 
the  Court  below,**  and  that  he  saw  no  ground  to  dissent  from  that  judgment,  and 
that  the  costs  ought  to  follow  from  the  nature  of  the  case. 

*  3  P.  W.  293  ;  1  Ves.  503.  t  1  P.  W.  310. 

1 1  Atk.  352.  ;  2  Ves.  125.  §17  Ves.  20. 

li  2  Swan.  139.                      H  i  Sim.  182.  **  2  Myl.  &  K.  456.                  i 
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Lord  Brougham  said  that  costs  usually  arc  given  where  fraud  is  iin))utt'd,  but  as 
the  litigation  had  been  to  a  certain  degree,  encouraged  by  the  opinions  expressed  upon 
the  application  for,  and  the  granting  of  the  injunction,  and  no  costs  were  given  in  the 
Court  below,  the  decree  ought  to  be  affirmed  without  costs. 

Decree  affirmed  without  costs. 


[611]   IRELAND. 

COURT  OF  CHANCERY. 


The  Revereud  John  Bouveeie  and  Sir  Thomas  Staples,  Baronet, — Apjiellants ; 
The  Right  Honourable  Hector  John  Graham,  Earl  of  Noebuky,  the 
Hon.  F.  roN.soNBY,  John  Lord  Ponsonby,  and  Fanny  his  wife,  Geo. 
CocKBURN,  Charles  Duke  of  Dorset,  Cornelius  Viscount  Lismore, 
George  Earl  of  Jersey,  the  Right  Hon.  W.  Russel,  commonly  called 
Lord  William  Russel,  Charles  Earl  Grey,  and  Mary  Elizabeth  his 
wife,  Henry  Hamilton,  Arthur  Dawson,  Geokgiana  Lady  Ponsonby, 
and  William  Ponsonby,  Richard  Lord  Bishop  of  Derry,  and  Frances 
his  wife,  the  Hon.  Geo.  Ponsonby,  William  B.  Ponsonby,  Harriet  C. 
Ponsonby,  and  Louisa  Ponsonby,— &s^jon&?ii!s  [1835]. 

[Mews'  Dig.  vi.  1441  ;  xv.  10.53.     S.C.  3  CI.  &  F.  -247.] 

P.  by  his  will  devised  his  estate  of  B.  to  his  eldest  son  I.,  charged  with  £20,000, 
■  and  interest  from  the  day  of  his  death  as  a  legacy,  which  he  bequeathed 
to  G.  a  younger  son.  His  lands  in  C.  he  devised  to  1.  subject  to  the  incum- 
brances then  a  charge  thereon,  and  to  the  payment  of  all  such  debts  as  he 
might  owe  at  his  decease,  and  also  to  pay  G.  £1000  yearly  during  the  life 
of  his  wife.  He  directed  that  his  house  at  H.  should  be  sold,  and  the  pro- 
duce applied  towards  the  discharge  of  his  said  debts;  and  as  to  all  the 
residue  of  his  fortune,  both  rciil  and  personal,  he  devised  and  bequeathed 
the  same  [612]  in  trust  to  be  sold,  and  applied  to  the  discharge  of  his  debts, 
in  aid  of  his  said  real  estates,  and  he  gave  to  his  son  F.  £10,000  charged  on 
his  lands  in  C. 

In  these  lands  in  C.  the  testator  had  only  a  life  estate,  the  remainder  in  fee  being 
in  I.  his  eldest  son.  In  1815,  F.  filed  a  bill  in  Chancery  to  put  I.  to  his 
election.  I.,  by  his  answer,  elected  to  take  under  the  will ;  it  was  declared 
that  the  legacy  of  £10,000  was  well  charged  on  the  lands  in  C.  and  accounts 
were  directed  of  what  was  due  for  the  legacy  and  incumbrances  affecting 
the  lands  in  C.  prior  to  the  legacy,  and  generally  of  the  debts  and  legacies  of 
the  testator  affecting  those  lands  and  their  priorities,  etc.,  and  of  tlie  per' 
sonal  estate,  etc.  The  Master  accordingly  found  and  set  forth  in  schedules 
to  his  report,  the  legacies  and  debts  afl'ecting  the  lands  and  their  priori- 
ties, and  the  judgment- bond  and  simple  contract  debts,  owing  by  the 
testator  at  his  death,  and  what  was  due  upon  the  legacy ;  but  tliat  no 
evidence  as  to  his  personal  estate  had  been  laid  before  him.  Upon  further 
directions,  it  was  ordered  that  in  default  of  payment  the  lands  should  be 
sold,  and  out  of  the  produce  that  the  judgment  and  other  debts  should  be 
paid,  and  that  the  plaintiff  should  be  paid  what  was  due  upon  his  legacy,  etc. 

In  this  stage  of  the  proceedings,  it  was  discovered  that  I.  had  incumbered  the 
lands  before  the  fiUng  of  the  bill,  and  could  make  no  valid  election,  where- 
upon a  supplemental  bill  was  filed,  praying  that  if  the  creditors  of  1.  would 
not  release  their  demands,  and  by  reason  of  the  incumbraiice.s  the  lands 
in  C.  could  not  be  sold,  then  that  the  lands  at  H.,  and  the  reversion  thereof 
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devised  to  I.  should  be  sold  to  satisfy  the  legacj'.  By  the  decree  in  this  suit, 
it  was  ordered  that  other  lands,  the  fee-simple  estate  of  the  testator,  should 
be  sold  for  the  purposes  expressed  in  the  former  decree,  and  if  they  should 
be  insufficient  to  satisfy  the  debts  and  legacies,  I.  having  defeated  the  will 
of  his  father,  and  disabled  himself  from  making  a  valid  election  between 
the  lands  in  C.  and  the  reversion  of  the  estate  at  B.  that  the  debts  and 
legacies,  etc.  should  be  charges  on  the  reversion  of  I.  in  the  estate  at  B., 
and  that  the  same  should  be  raised  by  sale  thereof,  and  a  reference  was 
made  to  the  Master  to  ascertain  debts  and  incumbi-ances,  and  the 
priorities  thereof,  and  particularly  the  legacy  of  £20,000  to  G.,  and  the 
priority  thereof,  and  out  of  what  fund  it  ought  to  be  paid. 
The  Master,  by  his  report,  certified  that  the  legacy  of  £20,000  was  payable  out 
of  the  lands  at  B.,  and  was  next  in  priority  [613]  after  the  judgment  debts 
remaining  unpaid  by  sale  of  the  other  fee-simple  estates  of  the  testator. 
Objections  to  this  report,  and  afterwards  (according  to  the  practice  in 
Ireland.)  a  motion  was  made  to  set  aside  the  report,  or  that  it  might  be  sent 
back  to  be  varied  and  amended:  but  the  motion  was  refused,  and  that 
decision  was  affirmed  upon  appeal. 

By  indentures  of  lease  and  release,  bearing  date  respectively  1st  and  2d  of  Sep- 
tember, 1743,  Brabazon  Earl  of  Besborough  conveyed  the  barony  and  manor  of 
Inchiquin,  containing  several  denominations  of  land  in  the  deed  particularly  men- 
tioned, situate  in  the  county  of  Cork,  and  amongst  others,  the  towns  and  lands  of 
Aghavine,  Bryades,  Ballymorrisheen,  Cooleloughfinny,  Cornweagh,  Gortcorkeran, 
and  Garranjames,  part  of  the  said  barony  or  manor  of  Inchiquin,  to  the  use  of  his 
second  son  John  Ponsonby  for  life,  and  after  his  decease  (subject  to  the  jointure  of 
£1200  thereby  provided  for  his  wife  Lady  Elizabeth  Cavendish)  to  the  use  of  the  first 
and  other  sons  of  the  said  John  Ponsonby,  by  the  said  Lady  Ehzabeth  Cavendish, 
severally  and  successively  in  tail  male. 

There  was  issue  of  the  marriage  William  Brabazon  Ponsonby  the  eldest  son,  (after- 
wards the  Right  Honourable  William  Brabazon  Lord  Ponsonby)  and  several  otlier 
children.  William  Brabazon  Ponsonby  attained  his  age  of  twenty-one  years  in  1765, 
and  by  an  indenture,  bearing  date  the  6th  of  November,  1769,  John  Ponsonby  and 
William  Brabazon  Ponsonby  made  a  tenant  to  the  precipe  for  suffering  a  recovery, 
and  in  Michaelmas  term,  1769,  a  recovery  was  suffered,  pursuant  to  such  indenture, 
of  the  said  barony,  manor  and  lands  in  [614]  the  county  of  Cork,  (excepting  and 
reserving  thereout  the  towns  and  lands  of  Aghavine,  Bryades,  Ballymorrisheen, 
Cooleloughfinny,  Cornweagh,  Gortcorkeran,  and  Garranjames,)  which  recovery, 
was  by  the  indenture  of  6th  November,  1769,  declared  to  enure,  to  such  uses 
as  should  be  declared  by  any  deed  to  be  thereafter  executed  by  the  said  John 
Ponsonby  and  William  Brabazon  Ponsonby  jointly. 

William  Brabazon  Ponsonby,  shortly  after  the  suffering  of  the  said  recovery 
married  the  Honourable  Louisa  Molesworth,  and  by  indentures  of  lease  and  release, 
dated  the  5th  and  6th  of  December,  1 769,  (being  the  settlement  made  on  such  marriage) 
John  Ponsonby  and  William  Brabazon  Ponsonby,  conveyed  the  manor  and  lands  of 
Inchiquin,  in  the  county  of  Cork  (except  the  several  town  lands  before  mentioned  to 
have  been  excepted  in  said  indenture  of  the  6th  of  November,  1769,)  subject  to  the 
jointure  thereby  provided  for  Louisa  Molesworth,  and  a  term  for  securing  it,  to  the 
use  of  John  Ponsonby  for  his  life,  with  remainder  to  William  Brabazon  Ponsonby  for 
his  life,  with  remainder  (subject  to  an  increased  jointure  to  Louisa  Molesworth,  and  to 
a  term  of  500  years)  to  the  use  of  the  first  and  other  sons  of  William  Brabazon  Ponsonby, 
by  Louisa  his  intended  wife,  severally  and  successively  in  tail  male  with  various  re- 
mainders over,  and  with  the  ultimate  remainder  or  reversion  to  John  Ponsonby ; 
the  indenture  contained  a  clause  authorising  John  Ponsonby  to  appoint  an  annuity 
not  exceeding  £300  to  his  second  son  George  Ponsonby  for  his  life,  charged  upon  all 
or  any  part  of  the  manors,  lands,  and  premises  thereby  granted  and  released  ;  [615]  tlie 
trusts  of  the  term  of  500  years  were  declared  to  be.  for  raising  and  securing  the  ad- 
ditional annuity  for  Louisa  Molesworth,  and  the  annuity  to  be  appointed  to  George 
Ponsonby,  and  subject  thereto,  for  raising  £8000  as  portions  for  younger  children, 
in  such  shares  and  proportions,  and  in  such  events,  as  William  Brabazon  Ponsonby 
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slioulJ  by  uny  deed,  to  be  by  bim  duly  extTuted.  or  by  bis  bist  will  and  tcstanicnt  duly 
executed  and  attested,  direct  or  appoint :  and  by  tbe  same  indenture  it  was  declared 
that  the  recovery  suffered  by  John  and  William  Brabazon  I'onsonby,  in  Michael- 
mas term,  1769,  should  enure,  to  tlie  uses  declared  by  the  deed  of  settlement  of  the 
6th  of  December,  1769. 

There  was  issue  of  the  last-mentioned  marriage . I  oh  n  Brabazon  Ponsonliy  the  eldest 
son,  (the  Respondent  Lord  I'onsonby)  and  several  other  children. 

In  Trinity  term,  1777,  John  Ponsonby  the  elder  and  William  Braiiazon  I'onsonby 
sufi'ered  a  recovery  of  the  towns  and  lands  of  Aghavine,  Bryades,  Ballymorrisheen, 
IJooleloughfinny,  Gortcorkeran,  and  Garryjames,  (being  the  seven  [*  |  town  lands  ex- 
cepted from  the  recovery  and  settlement  of  1769)  and  by  the  deed  to  li'ad  the  uses 
of  such  recovery,  being  an  indentui-e  of  release  of  the  24th  of  May,  1777,  it  was  de- 
clared, that  sueli  recovery,  when  sufi'ered,  should  enure,  to  and  foi-  such  uses  and 
estates  as  should  be  declared  by  any  deed,  to  be  executed  jointly  by  John  Ponsonby 
and  W'illiam  Brabazon  Ponsonby  under  their  hands  and  seals  :  and  by  an  indenture 
of  release  bearing  date  16th  June,  1777,  executed  by  John  Ponsonby  and  William 
Brabazon  Ponsonby,  they  conveyed  the  [616]  last  -  mentioned  seven  town  lands 
to  William  Burton  and  Sackville  Hamilton  (parties  thereto,)  to  and  upon  certain 
uses  and  trusts  therein  mentioned,  with  a  power  to  John  Ponsonby  and  William 
Brabazon  Ponsonby,  or  the  survivor  of  them,  to  revoke  such  uses  and  trusts  and 
appoint  others  :  which  power  w-as  exercised  by  William  Brabazon  Ponsonby,  after 
his  father's  death,  by  a  deed  poll,  dated  the  20tli  of  June,  1788,  whereb}'  he  appointed 
the  last-mentioned  seven  town  lands  to  himself  in  fee. 

John  Ponsonby  the  elder,  by  his  will  bearing  date  the  5th  of  July.  1781.  (in 
pursuance  of  the  power  reserved  to  him  by  the  settlement  of  the  6th  of  October,  1  7(>9, 
charged  the  settled  estates  with  an  annuity  of  £300  yearly  to  be  raised  and  paid  thereout 
to  his  second  son  George  Ponsonby  for  his  life  ;  and  shortly  afterwards  died,  without 
having  altered  or  revoked  his  will. 

By  indentures  of  lease  and  release,  bearing  date  the  19th  and  20th  of  January, 
1803,  (being  the  settlement  made  on  the  marriage  of  John  Brabazon  Ponsonby  with 
Lady  Fanny  Villiers)  William  Brabazon  Ponsonby  and  John  Brabazon  Ponsonby 
conveyed  the  manor  of  Inchiqnin,  and  the  lands  before  mentioned,  situate  in  the 
county  of  Cork,  (except  the  seven  towns  excepted  and  reserved  in  and  by  the  settlement 
of  the  6th  of  December,  1769,  and  reserving  also  out  of  the  grant  and  conveyance 
seven  other  town  lands,  part  of  the  said  manor  lands,  (that  is  to  say)  the  town  and 
lands  of  Kilnatoragh,  Bally varrigheitra,  Drissanmore,  Drissenbeg,  .MuUarys,  Bally- 
coleman,  and  Barnacoley  East,  which  seven  denominations  of  lands  last  mentioned 
it  was  thereby  declared  were  not  [617]  intended  to  pass  by  any  general  words  in  the 
said-  deed  contained,  but  were  to  remain  subject  to  such  uses,  trusts,  and  purposes 
as  might  thereafter  be  limited  and  expressed  respecting  the  same  by  William  Brabazon 
Ponsonby  and  John  Brabazon  Ponsonby  his  son),  to  the  use  (subject  to  the  jointure 
of  £800  of  Louisa  Ponsonby,  and  the  jointure  thereby  provided  for  Lady  Fanny  Villiers) 
of  William  Brabazon  Ponsonby  for  life,  with  remainder  to  John  Brabazon  Ponsonby 
for  his  life,  with  remainder  (subject  to  an  intervening  term  of  years  for  raising  younger 
children's  portions)  to  the  use  of  the  first  and  other  sons  of  John  Brabazon  Pon.sonby, 
severally  and  successively  in  tail  male,  with  similar  limitations  to  William  Ponsonbj' 
and  Richard  Ponsonby  (now  Bishop  of  Derry),  the  brothers  of  John  Brabazon 
Ponsonby,  and  their  respective  .sons,  and  with  the  ultimate  remainder  or  revereion 
to  William  Brabazon  Ponsonby  in  fee. 

In  Michaelmas  term.  1802,  a  fine  was  levied,  and  a  common  recovery  sufi'ered, 
by  William  Brabazon  I'onsonby  and  John  Brabazon  Ponsonby,  of  the  said  manor 
and  lands,  except  the  seven  townlands  which  were  excepted  from  the  settlement  of 
the  6th  of  December,  1769,  but  including  the  seven  other  townlands  which  were 
excepted  in  the  settlement  of  the  20th  of  January,  1803  ;  and  it  was  by  the  last- 
mentioned  settlement  declared,  that  such  fine  and  recovery,  or  any  other  fine  or 
recovery  to  be  levied  and  suffered  of  the  said  lands,  should  enure  to  the  uses  thereby 
declared,  which  as  to  the  seven  townlands  last  mentioned,  (that  is  to  say.)  the  said 
towns  and  lands  of  Kilnatoragh,  Ballyvarrigheitra,  Drissanmore,  Drissenbeg,  Mullarys, 

'  *  Cornweagh  is  omitted,     See  3  01.  &  F.  2-18.] 
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[618]  Hallycolenian,  and  -Barnaoolcy  East,  were  declared  to  be  to  such  uses  as  William 
Brahazon  Ponsonby  and  John  Brabazon  Ponsonhy  should  jointly  appoint. 

By  a  subsequent  indenture,  bearing  date  the  4th  of  February,  1803,  ami  wliich 
deed  was  executed  by  John  Brabazon  Ponsonby,  but  was  not  executed  by  William 
Brabazon  Ponsonby,  it  was  expressed  that  William  Brabazon  Ponsonby  and  John 
Brabazon  Ponsonby  did  thereby  grant,  release,  and  confirm,  the  towns  and  lands 
of  Kilnatoragh,  Ballyvarrigheitra,  Drissanmore,  Drissenbeg,  Mullarys,  Ballyeoleman, 
and  Barnacoley  East,  unto  Viscount  Sackville  and  Lord  Lismore  and  their  heirs, 
upon  trust  to  permit  Wilham  Brabazon  Ponsonby  and  John  Bral>azon  Ponsonby 
during  their  lives,  by  sale  or  mortgage  oi  the  said  lands,  or  any  part  thereof,  to  raise 
such  sums  of  money  as  they  should  find  necessary  for  their  joint  convenience  ;  and 
in  case  John  Brabazon  Ponsonby  should  survive  his  father,  upon  trust  to  permit 
John  Brabazon  Ponsonby,  by  sale  or  mortgage  of  the  lands,  or  such  part  thereof 
as  should  remain  unsold,  to  raise  such  sums  of  money  as  he  should  find  necessary 
or  convenient  for  him  to  raise  ;  and  until  such  sale  or  mortgage  should  take  place, 
upon  trust  to  the  use  of  William  Brabazon  Ponsonby  for  liis  life,  witli  remainder 
to  John  Brabazon  Ponsonby  for  life,  with  remainder  to  his  first  and  other  sons  sever- 
ally and  successively  in  tail  male,  with  such  and  the  same  remainders  over  as  were 
expressed  and  declared  of  and  concerning  the  residue  of  the  said  manor,  lands,  and 
|)remises,  by  the  settlement  of  the  20th  of  .January,  1803,  and  with  the  ultimate 
[619]  remainder  or  reversion  of  and  in  the  last-mentioned  seven  townlands,  to  the 
heirs  of  William  Brabazon  Ponsonby  :  and  it  was  declared  that  it  should  be  lawful 
for  William  Brabazon  Ponsonby  and  John  Brabazon  Ponsonby,  by  any  writings  or 
writing  to  be  by  them  jointly  executed  under  their  hands  and  seals,  attested  by  two 
or  more  credible  witnesses,  and  also  for  John  Brabazon  Ponsonby,  in  case  he  should 
survive  his  father,  by  any  writing  under  his  hantl  and  seal,  attested  as  aforesaid,  to 
revoke  or  alter  all  and  every  or  any  of  the  uses  and  estates  thereby  limited  of  and 
in  the  last-mentioned  several  townlands,  and  by  the  same,  or  any  other  deed  or  deeds, 
to  be  executed  by  the  said  William  Brabazon  Ponsonby  and  John  Brabazon  Ponsonby 
jointly  as  aforesaid,  or  by  John  Braliazon  Ponsonby  alone,  in  case  he  should  survive 
his  father,  to  appoint  other  uses  of  and  in  the  same  townlands  and  premises. 

William  Brabazon  Ponsonby,  by  his  last  will  and  testament,  bearing  date  '23d 
December,  1803  (executed  and  attested  so  as  to  pass  real  estates),  after  reciting,  that 
by  his  marriage  settlement  a  sum  of  i'8000  was  provided  for  his  younger  children  to 
be  divided  amongst  them  in  such  shares  as  lie  should  appoint,  and  reciting  that  on 
the  marriage  of  his  third  son  Richard  Ponsonby  (the  Respondent  Richard  Bishop 
of  Derry)  he  had  appointed  £1000,  part  of  the  sum  of  £8000,  for  the  younger  children 
of  the  said  Richard,  if  two  £2000,  if  three  £3000,  and  if  four  or  more  younger  children, 
£4000,  part  of  the  said  £8000,  the  testator,  by  his  will,  appointed  the  remaining  £4000 
of  the  said  sum  of  £8000,  as  also  such  further  parts  thereof  as  should  be  raised  on 
the  eontin-[620]-gency  of  the  said  RicliaTtl  not  having  a  younger  child  or  children, 
to  be  divided  ecjually  amongst  his   the  said  testator's  younger   children,  namely, 
William  Ponsonby,  George  Ponsonby,  and  Mary  Elizabeth,  the  wife  of  Earl  Grey, 
and  Frederic  Ponsonby ;  and  after  further  reciting  by  his  will  that  he  was  seised 
in  fee  of  the  towns  and  lands  of  Aghavine,  Bryades,  Bally morrisheen,  Coolerighfinny, 
Oornweagh,   Gortcorkeran,  Garryjames,    Pallyvarigheightra,   Kilnatoragh,   Drissen- 
more,  Drissenbeg,  Mullarys,  Ballycolmen,  and  Barnageetry  East,  situate  in  the  county 
of  Cork  (which  were  the  several  townlands  which  were  excepted  and  reserved  out  of 
said  settlements  of  1706  and  1803  respectively),  and  also  reciting  that  he  was  seised 
in  fee  of  the  estate  of  Bishop's  Court,  with  Clarke  Paddock,  and  of  a  freehold  interest 
under  the  representatives  of  Mason  Gerrard  of  the  lands  of  Oughterrard,  in  the  county 
of  Kildare,  and  that  he  was  seised  in  fee  of  an  undivided  moiety  of  an  estate  in  the 
county  of  Londonderry,  the  said  testator  did,  by  his  said  will,  devise  the  said  several 
lands  situate  in  the  county  of  Cork  to  Peter  Metge  of  Athbany  in  the  county  of  Meath, 
Esquire,  and  Denis  Bowes  Daly,  and  the  survivor  of  them,  and  to  the  heirs  of  such  sur- 
vivor, upon  trust,  out  of  the  rents  and  profits  of  the  said  lands  to  pay  to  his  wife, 
Louisa  Lady  Ponsonby,  an  annuity  of  £400  in  addition  to  the  jointure  pi-ovided  tor 
her  by  her  marriage  settlement,  and  a  principal  sum  of  £600  to  be  paid  to  his  said 
wife  upon  the  day  after  his  decease.     He  devised  his  estate  of  Bishop's  Court,  and  the 
other  premises  before  mentioned  of  which  he  was  seised  or  possessed,  situate  in  the 
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county  of  Kildaro,  to  his  wilV  for  [621]  tlic  term  of  licr  life  ;  and  after  her  doeease, 
lie  devised  the  same  to  his  eldest  son,  John  Brahazon  ronsonl)y,  and  his  hciis,  sulijeet 
to  the  payment  of  a  sum  of  £20,000  to  his  the  testator's  fourtli  son  IJoorge  Ponsonhy 
the  younger,  which  he  thereby  charged  on  tlie  Bishop's  Court  estate,  with  interest 
for  the  same  at  the  rate  of  £5  per  cent,  from  the  day  of  the  death  of  his  wife  :  he  de- 
vised to  his  eldest  son  his  county  of  Cork  estate,  meaning  then^jy  the  fourteen  town- 
lands  in  his  will  mentioned,  subject  to  the  incumbrances  then  chargeable  thei'eon, 
and  to  the  payment  of  all  such  debts  as  he  the  said  testator  sliould  owe  at  the  time 
of  his  death  ;  and  also  if  his  wife.  Lady  Louisa  Ponsonby,  should  survive  him,  to  pay 
to  his  son,  the  said  (ieorge  Ponsonby,  £1000  yearly,  during  the  life  of  his  wife,  with 
power  to  the  said  (leorge  to  levy  and  recover  the  same  by  distress  or  otliei-wise  as 
he  might  be  advised  :  he  devised  his  estate  in  the  county  of  Londonderry  to  liis  second 
son  William  Ponsonby,  upon  a  condition  in  the  will  mentioned  ;  and  lie  bequeathed 
to  his  wife  during  her  life  his  plate  and  fixtures,  and  after  her  death  lie  bequeathed 
the  same  to  his  eldest  son  John  Brabazon  Ponsonby ;  and  did  also  bequeath  to  his 
wife  all  his  household  furniture,  and  all  such  horses  and  carriages  as  he  should  die 
possessed  of,  and  such  stock  as  should  be  on  his  demesne  of  Bishop's  Court  at  his  death  ; 
and  he  thereby  directed  that  his  house  in  Henrietta  Street  should  be  sold,  and  that 
the  money  arising  therefrom  should  be  applied  towards  payment  of  his  said  debts  ; 
and  all  the  residue  of  his  property  the  said  testator  bequeathed  to  Peter  Metge  and 
Denis  Bowes  Daly,  for  the  purpose  of  being  sold,  and  the  money  arising  [622]  there- 
from to  be  api)lied  towards  payment  of  his  debts,  in  ease  of  his  real  estates  ;  and  he 
appointed  his  wife  sole  executrix  ;  and  by  a  paragraph  added  to  the  will,  immedi- 
ately before  the  execution  and  publication,  the  testator,  as  a  further  provision  for 
the  Respondent  Frederick  Ponsonby,  becjueathed  to  the  last-named  Respondent 
a  sum  of  £10,000  to  be  paid  out  of  the  estate  in  the  county  of  Cork,  which  he  thereby 
charged  with  the  payment  thereof,  with  interest  at  the  rate  of  £5  per  cent,  from 
the  day  of  his  the  testator's  decease. 

The  testator  William  Brabazon  Ponsonby  was  created  Baron  Ponsonby  after  the 
date  and  making  of  his  will,  and  he  died  on  the  .'jth  November,  1806,  leaving  the 
Respondent  John  Brabazon  Lord  Ponsonby  his  eldest  son  and  heir. 

Upon  the  death  of  William  Bi-aliazon  Lord  Ponsonby,  his  widow.  Lady  Ponsonby, 
entered  into  possession  of  the  Bishop's  C'ourt  estate,  as  tenant  for  life  thereof  under 
his  will,  and  held  the  same  till  her  death  ;  and  the  Respondent,  the  present  Lord, 
entered  into  posse.ssion  of  the  said  fourteen  townlands  in  the  county  of  Cork,  purported 
to  be  charged  by  his  said  father's  will  as  afore.said  ;  and  the  Respondent  William 
Ponsonby  entered  into  possession  of  the  said  devised  estates  in  the  county  of  London- 
derry. 

On  the  11th  of  September,  LSIS,  the  Ile.sjiondent  Frederick  Ponsonby  filed  his 
original  bill  of  complaint  in  the  High  ('ourt  of  Chancery  in  Ireland  against  the  Re- 
spondent the  present  Lord  Pon.sonby  and  others,  and  on  the  20th  of  November  and 
the  11th  of  December,  ISL'3,  amended  the  same;  and  by  his  original  and  amended 
bills  he  stated,  among  other  things,  to  the  effect  hereinbefore  set  forth.  [623]  and 
that  by  reason  of  the  great  amount  of  the  judgment  and  other  debts  of  the  testator 
which  affected  the  estates  in  the  county  of  Cork,  the  said  seven  townlands,  excepted 
in  and  by  the  said  settlement  of  1760,  were  a  scanty  and  insufficient  security  for  the 
payment  of  the  Plaintiff's  demand,  and  of  the  other  charges  induced  thereon  as  afore- 
said; that  the  Respondent  Lord  Ponsonby  had  since  his  father's  death  continued  and 
was  then  in  the  receipt  of  the  rents  of  the  whole  of  the  settled  estates  in  the  county 
of  Cork,  and  also  of  the  said  fourteen  townlands,  and  claimed  to  be  entitled  thereto, 
or  at  least  to  the  seven  townlands  excepted  out  of  the  settlement  of  .lamiary,  180.'5, 
discharged  of  any  demand  on  the  part  of  the  Plaintiff'  and  of  the  creditors  of  bis  said 
father,  though  he  also  claimed  to  be  entitled  to  the  reversion  of  the  said  Bishoji's 
Court  estate,  and  said  other  lands  in  the  county  of  Kildare,  expectant  upon  the  death 
of  his  mother,  and  by  virtue  of  his  father's  said  will ;  and  it  further  stated  that  none 
of  the  trusts  of  the  settlement  of  1743  remained  to  be  performed,  and  that  no  judg- 
ment debts  existed  of  the  present  Lord's  grandfather  then  unsatisfied;  and  that 
the  several  estates  settled  by  the  indenture  of  the  20th  of  January,  180.3,  subject  to 
the  jointure  of  £800  a  year  to  his  mother,  were  full  and  ample  security  for  the  payment 
of  that  jointure,  and  of  the  charge  of  £!^000  induced  thereon  by  the  settlement  of 
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1769  for  the  younger  children  of  the  late  Lord  Ponsonby,  and  also  for  the  jointure 
of  Lady  Fanny  Villiers  chni'ged  thereon  by  tlie  settlement  of  the  20th  of  January, 
1803,  and  for  all  other  incumbrances  affecting  tlie  same  ;  and  that  the  present  Lord 
had  no  issue ;  and  [624]  that  the  Respondent  William  Brabazon  Ponsonby,  the 
eldest  son  of  tlie  Respondent  the  Bishop  of  Derry,  was  the  first  tenant  in  tail  under 
the  settlement  of  iOth  January,  1803. 

The  bill  prayed  (amongst  other  things)  that  the  trusts  of  the  will  of  the  said  testator 
William  Brabazon  Lord  Ponsonby  might  be  carried  into  execution,  and  that  the  Re- 
spondent Lord  Ponsonby  might  be  obliged  to  make  his  election,  whether  he  would 
abide  by  the  will  of  his  father,  and  permit  the  whole  of  the  said  fourteen  townlands 
in  the  county  Cork,  or  a  competent  part  thereof,  to  be  sold  for  payment  of  the  debts, 
legacies,  and  annuities,  charged  thereon  by  his  said  father,  or  whether  he  would  claim 
any  part  of  the  said  fourteen  townlands  adversely  to  the  said  will;  and  that  the  Re- 
spondent Lord  Ponsonby,  and  all  persons  claiming  by  or  under  him,  might  be  for 
ever  bound  by  such  election  as  he  should  make  by  his  answer  to  the  said  bill ;  and  in 
case  he  should  elect  to  take  the  reversion  of  tlie  estate  and  lands  in  the  county  of  Kildare 
expectant  on  his  mother's  death,  that  the  Plaintiff's  legacy  of  £10,000  and  the  interest 
thereof  might  be  decreed  well  charged  on  the  said  fourteen  townlands,  and  that  the 
same,  and  all  other  incumbrances  charged  thereon  by  the  said  testator's  will,  might 
be  raised  by  sale  of  the  whole  or  a  competent  part  of  the  said  fourteen  townlands, 
and  have  priority  to  anj-  debts  or  incumbrances  of  the  Respondent  Lord  Ponsonby; 
and  on  the  other  liand,  Lf  the  Respondent  Lord  Ponsonby  should  make  his  election 
to  claim  any  part  of  the  said  several  townlands  adversely  to  his  father's  will,  that  in 
such  case  the  Plaintiff's  legacy  of  £10,000  might  be  decreed  well  charged  on  such 
of  the  [625]  said  fourteen  townlands  as  should  appear  liable  to  the  debts  and  legacies 
of  the  said  testator  the  late  Lord,  and  that  so  much  of  the  said  debts  and  legacies  as 
the  same  should  not  be  sufficient  to  pay  might  be  deemed  charges  upon  the  reversion 
of  the  said  estate  and  lands  in  the  county  of  Kildare  ;  and  that  such  of  the  said  fourteen 
townlands  as  were  liable  to  said  debts  and  legacies  might  be  sold  for  payment  thereof  ; 
and  in  case  of  deficiency,  that  the  said  reversionary  estate  and  lands  in  tlie  county  of 
Kildare,  or  a  competent  part  thereof,  might  be  sold  to  make  up  such  deficiency  ;  and 
that  all  necessary  accounts  for  tlie  purpose  might  be  directed  and  taken,  and  in  par- 
ticular an  account  of  the  Plaintiil"s  said  legacy  of  £10,000,  and  of  the  sum  due  to  him 
on  foot  of  his  proportion  of  the  said  sum  of  £8000  under  the  said  settlement  of  6th 
December,  1769,  and  that  the  same  might  be  raised  by  sale  of  a  part  of  the  said  estates 
in  that  settlement. 

The  Respondent  Lord  Ponsonby  by  his  answer  to  the  said  bill  admitted,  that  by 
reason  of  the  great  amount  of  the  judgment  and  other  debts  of  the  said  testator  which 
affected  his  estate  in  the  county  of  Cork,  the  said  townlands  excepted  in  and  by  the 
settlement  of  1769  were  a  scanty  and  insufficient  security  for  the  payment  of  the 
Plaintiff's  demand,  and  of  the  other  charges  induced  thereon  as  aforesaid ;  and  he 
admitted  that  he  had  since  the  testator's  decease  continued,  and  then  was,  in  receipt 
of  the  rents  of  the  whole  of  said  settled  estate  in  the  county  of  Cork,  and  also  of 
said  fourteen  townlands,  and  had  so  continued,  being  totally  uninformed  as  to  his 
rights  and  duties  with  regard  to  the  said  property,  or  a  great  part  [626]  thereof  ; 
but  he  denied  that  he  made  any  such  claim  as  in  the  said  bill  alleged  with  regard  to 
said  fourteen  townlands,  or  even  with  regard  to  said  seven  townlands  excepted  out 
of  the  settlement  of  January,  1803.  he  being  determined,  as  far  as  in  him  lay,  to  abide 
by  his  father's  will,  and  carry  it  into  effect :  he  did  thereby  (if  the  Court  should  con- 
sider him  bound  to  make  an  election,  in  which  respect  he  submitted  himself  entirely 
to  its  judgment)  elect  to  take  under  the  said  will,  preferring  the  reversion  of  the  said 
Bishop's  Court  estate,  and  said  other  lands  in  the  county  of  Kildare  expectant  on  his 
mother's  decease,  together  with  the  other  property  devised  to  him  by  said  will,  to 
any  interest  he  might  otherwise  have  in  the  said  fourteen  townlands  ;  and  he  thereby 
consented,  in  order  to  make  his  election  the  more  decisive,  that  the  said  fourteen 
townlands,  or  a  competent  part  of  them,  should  be  sold  for  payment  of  the  Plaintifl"'s 
demand,  and  all  other  legacies,  annuities,  and  debts  charged  thereon  orjotherwise 
affecting  the  same. 

The  cause  was  heard  before  the  Lord  High  ChanceUor  of  L-elaud,  on  the  9th  of 
March,  1814,  and  by  the  decree  of  that  date  it  was  (amongst  other  things)  decreed, 
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that  the  trusts  of  the  will  of  the  said  William  Brahazoii  Lord  Poiisonl)y  should  be 
carried  into  execution  ;  and  the  Respondent  Lord  I'onsonby  having  l)y  his  answer 
made  his  election  to  abide  by  the  said  will,  and  to  talce  the  reversion  of  the  I5ishop's 
Court  estate,  and  lands  in  the  county  cjf  Kildare  thereby  devised  to  him  expectant  on 
the  decease  of  his  mother,  it  was  decreed  that  he,  and  all  [xtsums  claiming  by  or 
under  him,  should  be  bound  by  such  election  ;  and  accordingly  [627]  it  was  ordered 
that  the  Plaintiff's  legacy  of  £10,000,  with  all  interest  thereof,  was  well  cliarged  by 
the  said  will  upon  the  said  fourteen  townlands  in  the  county  of  Cork;  and  it  was 
referred  to  Mr.  King,  then  one  of  the  Masters  of  the  said  Court,  to  inquire  what  sum 
remained  due  to  the  Plaintiff'  on  account  of  his  said  legacy,  and  to  take  an  account 
of  the  incumbrances  affecting  the  said  several  townlands  and  premises  in  the  county 
of  Cork  prior  to  that  legacy,  and  for  that  purpose  to  take  an  account  of  the  debts  and 
legacies  of  the  said  testator  affecting  the  said  estates,  and  the  nature,  particulars,  and 
amount  of  them,  according  to  their  priorities,  and  what  was  due  on  the  foot  thereof 
respectively  for  principal,  interest,  and  costs.  And  it  was  ordered  that  the  creditors 
of  the  said  testator,  and  all  other  persons  having  charges  or  incumbrances  aft'ecting 
the  said  estates  prior  to  the  Plaintiff's  said  legacy,  should  have  liberty  to  go  before 
the  said  .NLister  to  prove  and  ascertain  their  respective  demands,  the  said  Master  fir.st 
publishing  an  advertisement  for  that  purpose;  and  the  said  Master  was  also  to  take 
an  account  of  the  said  testator's  personal  estate,  and  an  account  of  what  was  due  to 
the  several  parties  entitled  for  principal  and  interest  on  foot  of  the  said  sum  of  £8000 
charged  by  the  settlement  of  (Jth  December,  1709,  on  the  said  settled  estates  in  the 
county  of  Cork  for  younger  children,  and  of  ah  incumbrances  prior  thereto. 

The  said  Master  by  his  report,  pursuant  to  the  said  decree,  and  dated  the  16th 
of  December,  1814,  found  the  several  sums  mentioned  in  the  first  schedule  to  his 
report  to  be  due  on  foot  of  the  said  sum  of  £8000.  and  he  found  the  sum  of  £1500 
due  to  the  Respondent  George  Ponsonby  on  foot  [628]  of  his  said  annuity  of  £300, 
and  tliat  the  annuity  was  payable  out  of  the  said  manor  and  lands,  the  settled  estate 
in  the  pleadings  mentioned,  and  prior  to  the  .said  charge  of  £8000  ;  and  the  said  Master 
found  that  the  several  debts  and  legacies  of  the  said  testator  thereinafter  specified 
were  then  incumbrances  affecting  the  said  lands  according  to  the  order  and  priority 
thereinafter  mentioned. 

The  Master  then  stated  several  debts  due  on  judgments  against  the  said  testator, 
which  judgment  debts  were  set  forth  in  the  second  schedule  to  his  said  report :  he 
then  found  that  there  was  due  to  the  party  represented  by  the  Respondent  the  Earl 
of  Norbury,  namely,  to  Hector  John  Graham  Toller,  Esquire,  administrator  with 
the  will  annexed  of  Hector  Graham,  late  of  the  city  of  Dublin,  Esquire,  deceased, 
for  principal  and  interest  on  foot  of  several  bonds  executed  by  the  said  testator  to  the 
said  Hector  Graham,  and  which  several  bonds,  with  the  date  and  amount  thereof 
respectively,  were  specified  in  the  third  schedule  to  his  said  report  annexed,  a  sum 
of  £13,069  9s.  Id. 

The  Master  then  stated  several  other  bond  debts  due  from  the  said  testator,  and 
comprised  in  the  said  third  schedule  to  his  report;  he  then  stated  several  simple 
contract  debts  due  from  the  said  testator,  and  set  out  in  the  fourth  schedule  to  his 
report ;  and  he  then  found  that  there  was  due  to  the  Plaintiff"  (the  Respondent  Frede- 
rick Ponsonby)  for  principal  and  interest  on  foot  of  the  said  legacy  of  £10,000  given 
to  him  by  the  said  testator's  will,  and  charged  on  the  fourteen  townlands  in  the 
pleadings  mentioned,  the  unsettled  estate  of  the  said  testator,  the  sum  of  £14,807  7s. 
lid.,  as  stated  in  the  fifth  schedule  to  his  said  report ;  and  [629]  he  found  that  no 
evidence  had  been  laid  before  him  touching  the  testator's  personal  estate  or  his  funeral 
expences. 

The  said  report  was  confirmed  by  order,  dated  the  13th  of  February,  1815,  and 
the  said  cause  was  heard  on  further  directions  on  the  said  report  before  the  Master 
of  the  Rolls  in  Ireland  on  the  13th  March,  1815  ;  and  by  an  order  of  that  date  His 
Honour  was  pleased  to  order  (amongst  other  things)  that  the  sums  found  due  by 
the  said  report,  and  specified  in  the  first  schedule  to  such  report,  with  interest,  and 
the  said  arrears  of  annuity  of  £300,  should  be  paid  within  six  months,  or  in  default 
that  the  lands  comprised  in  the  said  settlement  of  6th  December,  1769,  and  therein 
named,  should  be  sold  as  therein  mentioned.  And  it  was  further  ordered,  that  the 
several  debts  reported,  and  the  interest  of  such  as  carried  interest,  should  be  paid 
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witliiu  three  months  from  that  time  ;  and  in  case  of  non-payment,  that  the  same 
should  be  raised  by  sale  of  the  said  fourteen  townlands  in  the  pleadings  mentioned, 
or  a  competent  part  thereof  ;  and  the  said  Master  was  directed  to  sell  the  same  accord- 
ingly, and  the  said  debts  were  to  be  paid  out  of  the  proceeds  of  such  sale  ;  and  the 
Respondent  Frederick  Ponsonby  was  in  the  next  place  to  be  paid  his  said  legacy  of 
£10,000  with  interest. 

On  the  4th  of  April,  1818,  the  said  Plaintiff  (the  Respondent  Frederick  Ponsonby) 
filed  a  supplemental  bill  in  the  said  suit,  stating  (amongst  other  things)  that  the  said 
fourteen  townlands  in  the  county  of  Cork  had  been  set  up  for  sale  under  the  last  stated 
order,  and  that  Mr.  Callaghan  had  been  declared  the  purchaser  thereof  at  the  sum 
of  £65,100,  which  purchase  had  been  confirmed  ;  and  that  cer-[630]-taiii  other  lands 
therein  mentioned,  being  part  of  the  said  settled  estates  comprised  in  the  settlement 
of  1769  and  180.3,  had  also  been  sold  under  said  order  to  Mr.  Callaghan  for  a  sum 
of  £16,000,  and  that  such  sale  had  been  confirmed;  and  that  various  objections 
had  been  taken  to  the  title,  and  amongst  others,  that  the  said  testator  had  by  a  deed 
dated  12th  of  December,  180.3,  covenanted  to  charge  a  jointure  of  £400  a  year  on  the 
townlands  of  Gortcorkeran,  one  of  the  denominations  excepted  out  of  the  said  settle- 
ment of  1769,  for  Mrs.  Richard  Ponsonby,  for  which,  as  well  as  for  the  anniiity  of 
£1000  a  year  given  to  the  Respondent  George  Ponsonby  by  the  said  testator's  will 
during  his  mother's  life,  the  Court  had  made  no  provi-sion  ;  and  that  since  the  said 
decree  was  made  Mr.  William,  afterwards  Sir  William  Ponsonby,  died  on  the  18th 
of  June,  1815,  leaving  his  wife  enceinte  of  a  son,  who  was  since  born,  and  named 
William  Ponsonby,  and  who  became  entitled  to  the  first  estate  tail  in  the  said  settled 
estates  under  the  settlement  of  1803  ;  and  that  Sir  William  Ponsonby  had  by  his  will 
appointed  his  widow  the  Honourable  Georgiana  Lady  Ponsonby  and  the  said  George 
Ponsonby  his  executors  and  guardians  of  his  children  ;  that  since  the  decree  was 
made  the  Plaintiff  had  discovered  that  between  the  time  of  his  father's  death  and 
when  he  filed  his  original  bill,  the  Respondent  Lord  Ponsonby  had  divested  himself 
of  the  power  of  making  a  valid  election  with  regard  to  the  seven  townlands  in  the 
county  of  Cork  comprised  in  the  deed  of  4th  January,  1 803,  without  the  consent  of  his 
creditors,  having  by  indenture,  bearing  date  the  14th  July,  1807,  mortgaged  them 
for  securing  £8000  and  interest  ;  and  that  he  had  by  several  [631]  other  deeds  charged 
the  said  lands  with  several  annuities  amounting  annually  to  £1405,  which  was  very 
considerably  beyond  their  value;  and  that  the  fund  intended  by  the  said  testator 
the  late  Lord  for  the  payment  of  the  said  legacy  of  £10,000  had  thus  been  exhausted, 
inasmuch  as  the  other  denominations  of  land  in  the  county  of  Clork.  charged  by  the 
testator  with  debts  and  legacies,  were  insuflScient  for  that  purpose  ;  and  stating  the 
death  of  George  Ponsonby,  leaving  his  widow  Lady  Mary  Ponsonby  his  sole  executrix, 
and  the  death  of  William  Burton,  leaving  his  co-trustee  Sackville  Hamilton  him  sur- 
viving, and  the  death  of  Sackville  Hamilton,  leaving  the  Respondent  Henry  Hamilton 
his  heir  at  law. 

The  bill  prayed  that  if  the  mortgagee  and  annuitants  under  the  Respondent  Lord 
Ponsonby  should  refuse  to  release  the  said  seven  townlands  from  their  demands, 
and  thereby  the  election  made  by  the  Respondent  Lord  Ponsonby  by  his  said  answer 
should  be  defeated,  that  a  competent  part  of  the  said  Bishop's  Court  Estate,  and  the 
said  other  lands  in  Kildare,  or  the  reversion  therein  devised  by  the  said  will  to  the 
Respondent  Lord  Ponsonby,  might  be  sold  for  payment  of  the  Plaintiff's  demand. 

The  Respondent  Lord  Ponsonby,  by  his  answer  to  the  last  stated  bill,  admitted 
having  mortgaged  the  said  seven  townlands  and  charged  them  with  annuities,  as 
in  such  bill  stated. 

The  cause  was  revived  against  Henry  Hamilton  and  Georgiana  Lady  Ponsonby, 
by  order  dated  the  21st  April,  1818,  and  the  supplemental  suit  was  heard  before  the 
Lord  Chancellor  of  Ireland  ;  and  by  the  decree  therein,  bearing  date  the  22nd  of 
[632]  June,  1818,  it  was  ordered  (amongst  other  things)  that  the  decree  of  the  13th 
of  March,  1815,  should  be  revived  against  the  infant  William  Ponsonby,  and  that 
such  decree  shoidd  be  confirmed  in  all  respects,  except  as  to  the  sale  of  the  seven  town- 
lands  excepted  out  of  the  settlement  of  the  20th  January,  1803,  and  afterwards  made 
the  subject  of  the  indenture  of  4th  February,  1803,  namely,  the  lands  of  Kilna- 
toragh,  etc.,  which  lands,  it  was  then  admitted,  were  not  subject  to  the  debts  and 
legacies  of  the  testator.    And  it  was  ordered  that  the  seven  other  townlands  in  the  said 
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decree  mentioned,  which  were  the  fee-simple  estate  of  the  testator,  namely,  the  hinds 
of  Aghavine,  etc.,  should  be  forthwith  sold  for  the  purposes  expressed  by  said  former 
decree,  subject  as  to  the  said  townlands  of  flortcorkeran,  to  the  jointure  of  £4U0  a  year 
charged  tliereon  for  the  Eespondent  Frances  tlie  wife  of  the  Respondent  the  BisJKip 
of  Derry-  And  the  Respondent  Lord  Ponsonby  having  defeated  his  father's  will  as  to 
the  first  seven  townlands,  and  disabled  himself  from  making  any  valid  election  with 
regard  thereto,  or  to  the  reversion  of  the  said  Bishop's  Court  Estate,  it  was  decreed, 
that  in  ease  the  other  seven  townlands  thereby  decreed  to  be  sold  should  be  insufticient 
to  pay  off  the  whole  of  the  debts  and  legacies  of  the  said  testator,  sought  by  his  said 
will  to  be  charged  on  the  said  fourteen  denominations,  tiiat  then  so  much  of  the  said 
debts  and  legacies,  and  the  interest  due  thereon,  as  should  remain  unjjaid  after  the 
application  of  the  money  to  arise  from  the  sale  of  the  lands  so  decreed  to  be  sold,  should 
be  charges  upon  the  Respondent  Lord  Ponsonby's  reversion  of  and  in  the  said  Bishop's 
Court  Estate,  and  the  other  lands  in  Kildare  ;  and  it  was  ordered  that  the  same 
should  be  raised  by  [633]  sale  of  that  reversion,  or  a  competent  part  thereof,  subject 
to  the  use  for  life  by  the  said  will  given  to  the  testator's  widow,  which  sale  was  ordered 
accordingly,  and  that  any  residue  of  the  money  to  arise  from  such  sale,  after  payment 
of  the  said  debts,  legacies,  and  costs,  should  be  paid  to  the  parties  entitled  thereto. 

The  seven  townlands  directed  to  be  sold  by  the  last  stated  order  were  sold  accord- 
ingly, and  the  net  purchase  money  applied  pursuant  to  an  order  dated  the  lOth 
December,  1825,  as  far  as  it  would  go  in  payment  of  judgment  debts  reported  due 
from  the  testator. 

The  testator's  widow  Lady  Ponsonby  (then  Lady  Fitzwilliam)  died  on  the  1st 
September,  1824. 

By  an  order  bearing  date  the  6th  of  March,  1828,  made  by  the  Lord  Chancellor 
of  Ireland,  it  was  referred  to  Mr.  Connor,  one  of  the  Masters  of  the  said  Court,  to  take 
an  account  of  the  debts  of  the  said  testator  proved  and  reported,  and  which  remained 
unpaid  and  to  report  the  priority  of  such  debts,  and  whether  any  and  what  sums 
remained  due  to  the  said  George  Ponsonby  on  foot  of  his  legacy  of  £20,000,  and  the 
priority  thereof,  and  out  of  what  fund  the  same  was  payable  ;  and  it  was  further 
ordered  that  the  Master  should  inquire,  whether  it  would  be  necessary  that  the 
Bishop's  Court  estate  should  be  sold  forthwith,  and  before  he  should  have  made  his 
report,  and  if  so,  it  was  ordered  that  he  should  proceed  to  a  sale  of  that  estate  accord- 
ingly. 

The  said  Mr.  Connor  made  a  sepai-ate  report  under  the  last  stated  order,  bearing 
date  the  29th  day  of  November,  LS28,  finding  that  it  would  be  necessary  that  the 
said  Bishop's  Court  estate  (which  [634]  was  inferior  in  value  to  the  amount  of  the 
charges  and  incumbrances  appearing  to  affect  it)  should  be  sold  prior  to  making  his 
report  on  the  other  matters  referred  to  him  ;  and  by  his  further  report  vmder  the 
last  stated  order,  and  bearing  date  the  27th  of  June,  1831,  the  said  Master  found 
that  the  Bishop's  Court  estate  was  sold  on  the  9th  of  November,  1829,  pursuant 
to  his  separate  i-eport,  for  the  sum  of  £38,000  ;  And  he  further  found  that  there 
remained  due  to  the  several  persons  thereinafter  named  the  several  sums  thereinafter 
stated  on  foot  of  the  said  several  debts  and  legacies  of  the  said  testator,  after  the  appli- 
cation of  the  purchase  money  of  the  said  seven  townlands  sold  as  aforesaid,  and  that 
the  several  debts  and  legacies  of  the  said  testator  thereinafter  specified  were  incum- 
brances aft'ecting  the  residue  of  the  estates  of  the  said  testator,  according  to  the  order 
and  priority  thereinafter  set  forth.  The  Ma.ster  then  stated  the  several  judgment 
debts,  and  then  the  several  bond  debts  (including  £19,384  12s.  5d.  due  on  the  bonds 
to  the  Respondent  the  Earl  of  Norbury)  remaining  due  from  the  said  testator  ;  and 
the  said  Master  then  stated,  that  there  was  due  to  the  Appellants,  as  trustees  under 
the  settlement  of  the  said  George  Ponsonby,  the  sum  of  £24,717  18s.  8d.  on  foot  of 
the  said  legacy  of  £20,000,  and  that  the  same  was  a  charge  affecting  the  said  Bishop's 
Court  estate,  and  was  next  in  priority  after  payment  of  the  said  several  judgment 
and  bond  debts.  The  Master  then  stated  the  several  simple  contract  debts  remain- 
ing unpaid. 

The  Appellants,  and  their  then  co-trustee  Lord  Robert  Spencer  (since  deceased) 
filed  objections  to  the  last  .stated  report,  on  the  ground  that  the  [635]  said  Master 
ought  to  have  found  that  the  said  sum  of  £24,717  18s.  8d.  was  a  charge  aft'ecting 
the  said  Bishop's  Coiut  estate  prior  to  and  in  exclusion  of  the  said  several  judgment 

U25 


IX  BLIGH  N.  S.  BOrVKRIK  /'.  NORBURY  [1835] 

and  bond  debts,  for  the  following,  amongst  other  reasons,  viz.  "  That  the  suit  is  not 
"  in  form  or  in  substance  a  creditor's  suit,  but  is  a  suit  instituted  by  the  Plaintiflf, 
"  as  a  legatee,  to  raise  the  amount  of  a  legacy  bequeathed  to  him  by  the  will  of  William 
"  Lord  Ponsonby,  his  father  :  that  by  the  original  decree  made  on  the  hearing  of  this 
"  cause,  bearing  date  the  9th  day  of  March  1814,  it  was  decreed  tliat  the  will  of  the 
"  said  William  Lord  Ponsonby  deceased,  in  the  pleadings  mentioned,  should  be  estab- 
"  lished,  and  the  trusts  thereof  carried  into  execution  :  that  the  said  judgment  and 
"  bond  creditors  have  proved  their  debts  in  this  cause  in  pursuance  of  the  said  decree, 
"  and  have  therefore  assented  thereto,  and  taken  the  benefit  thereof,  and  of  tlie  pro- 
"  visions  made  for  payment  of  their  debts  by  the  said  will  of  the  said  William  Lord 
"  Ponsonby  :  that  by  the  said  will  all  the  debts  of  the  said  testator  are  expressly  charged 
"  upon  the  said  testator's  estates  in  the  county  of  Cork,  consisting  of  fourteen  dc- 
"  nominations,  and  are  not  in  any  way  charged  upon  the  estate  of  Bishop's  Court 
"  which  is  devised  to  the  late  Lady  Ponsonby  for  her  life,  with  remainder  (subject 
"  to  the  said  legacy  of  £20,000)  to  the  Defendant  John  Lord  Ponsonby  in  fee.  That 
"  by  the  supplemental  decree  made  in  this  cause  on  the  22d  day  of  June,  1818,  it 
"  was  decreed  that  seven  of  the  said  fourteen  denominations  of  the  said  testator's 
"  estate  in  the  county  of  Cork,  should  be  sold  for  payment  of  his  debts  in  pursuance 
"  of  the  trusts  of  his  will,  and  [636]  of  the  directions  of  the  said  decree  of  the  9th  of 
"  March,  1814,  and  the  Defendant  John  Lord  Ponsonby  having,  as  in  the  said  decree 
"  of  the  2"2d  June,  1818,  mentioned,  defeated  the  will  of  his  father  the  said  William 
"  Lord  Ponsonby.  as  to  the  other  seven  denominations  of  the  said  Cork  estate,  and 
"  disabled  himself  from  making  any  valid  election  with  regard  thereto,  or  to  the  rever- 
"  sion  of  the  said  Bishop's  Court  estate  in  the  pleadings  mentioned,  by  the  said  will 
"  devised  to  him,  it  was  decreed  that  if  the  said  seven  denominations  of  the  Cork 
"  estate,  thereby  decreed  to  be  sold,  should  be  insufficient  to  pay  off  and  satisfy  the 
"  whole  of  the  debts  of  the  said  William  Lord  Ponsonby,  and  the  legacies  by  his  will 
"  charged  on  the  said  fourteen  townlands  in  the  county  of  Cork,  that  then  and  in 
"  such  case  so  much  of  the  said  debts  and  legacies,  and  the  interest  due  upon  the  same 
"  respectively,  as  should  remain  unpaid,  after  the  application  of  the  purchase  money 
"  of  the  said  lands  so  decreed  to  be  sold  as  aforesaid,  should  be  and  the  same  were  thereby 
"  decreed  charges  and  incumbrances  upon  the  said  Defendant  John  Lord  Ponsonby's 
"  reversion  of  and  in  the  said  Bishop's  Court  estate,  and  the  other  lands  in  the  pleadings 
"  mentioned,  situate  in  the  county  of  Kildare,  and  that  the  same  should  be  raised 
"  by  sale  of  the  said  Defendant's  reversion  in  the  said  estate,  or  a  competent  part  thereof, 
"  subject  to  the  use  for  life  by  said  will  given  to  the  said  Defendant  Louisa  Lady 
"  Ponsonby  ;  that  the  said  seven  townlands  in  the  county  of  Cork  have  been  sold, 
"  and  the  produce  thereof  has  proved  insufficient  to  pay  oif  and  satisfy  the  whole  of 
"  the  debts  of  the  said  [637]  William  Lord  Ponsonby  by  his  said  will  charged  thereon ; 
"  that  the  reversion  of  the  said  John  Lord  Ponsonby,  by  the  said  decree  of  2  2d  June, 
"  1818,  charged  with  the  residue  of  the  said  debts  and  legacies,  was,  at  the  time  of 
"  pronouncing  the  said  decree  under  the  trusts  of  the  will  of  the  said  William  Lord 
"  Ponsonby,  which  was  established,  and  the  trusts  thereof  directed  to  be  performed 
"  by  the  said  decree  of  9th  of  March,  1814,  subject  to  and  charged  with  the  said  legacy 
"  of  £20,000  and  interest,  and  that  therefore  the  said  reversion  could  only  be  and  was 
"  only  by  the  said  decree  directed  to  be  sold,  subject  to  and  charged  with  the  said  sum 
"  of  £20,000,  more  especially  in  the  absence  of  the  parties  entitled  to  said  legacy  of 
"  £20,000." 

The  Appellants  applied  by  motion  to  the  Lord  Chancellor  of  Ireland  that  the 
said  Master's  report  of  the  27th  June,  1831,  might  be  set  aside,  or  sent  back  to  be 
varied  and  amended  in  the  particular  complained  of  in  the  said  objections,  and  by  an 
order  bearing  date  the  12th  day  of  November  1831,  his  Lordship  ordered  that  such 
application  should  be  refused. 

By  an  order  made  in  the  said  cause  by  the  Master  of  the  Rolls,  on  the  application 
of  the  Plaintiff'  in  the  cause,  and  bearing  date  the  1 1th  of  February  1832,  it  was  referred 
to  the  said  Master  Connor  to  report  the  funds  in  the  bank  of  Ireland  to  the  credit 
of  the  cause,  and  to  allocate  the  same  pursuant  to  the  said  report  of  the  26th  of  June, 
1831  ;  and  the  said  Master  by  his  report  pursuant  to  such  order,  and  bearing  date 
the  20th  of  February,  1832.  stated  the  funds  then  in  the  bank  to  the  credit  of  the  said 
cause,  and  that  bv  reason  of  the  said  sale  [638]  uf  the  Bishop's  Court  e.state  not  being 
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completed  lie  had  not  allocated  the  purchase  luoiicy  which  had  been  jiaid  in,  Imt  that 
he  had,  pursuant  to  the  last  stated  order,  allocated  the.  residue  of  the  said  funds  to 
the  several  parties  and  creditors  entitled  thereto  pursuant  to  said  decree — (being  some 
of  the  judgment  creditors  remaining  unpaid) — and  by  an  order  made  by  the  Master 
of  the  Rolls,  bearing  date  5th  of  March,  1832,  payment  was  ordered  according  to  the 
allocation  made  by  the  last  stated  report. 

By  an  order  made  by  the  Master  of  the  Rolls,  and  bearing  date  the  5th  of  March, 
1832,  the  carriage  of  the  decree  in  the  cause,  and  of  the  proceedings  thereunder,  was 
given  to  the  Respondent,  the  Earl  of  Norbury,  a  reported  creditor  in  the  cause. 

On  the  11th  of  February,  1834,  the  Appellants  presented  their  petition  of  appeal 
in  this  case  praying  that  the  House  would  reverse  the  order  of  the  12th  of  November, 
1831,  and  declare  that  the  sum  by  the  report  of  the  27th  of  June,  1831,  found  due 
to  the  Appellants,  and  their  deceased  co-trustee,  in  respect  of  the  legacy  or  charge 
of  £20,000  and  the  interest  thereof,  was  as  against  all  persons  parties  to  or  who  have 
come  in  under  and  taken  the  benefit  of  the  several  decrees  and  proceedings  in  the 
causes  or  any  of  them,  a  charge  upon  the  Bishop's  Court  estate  and  the  other  lands 
in  the  county  of  Kildare  devised  by  the  will  of  the  testator  William  Brabazon  Baron 
Ponsonby  deceased,  prior  to  the  several  and  respective  judgment  debts  and  debts 
upon  bond  or  other  specialty  which  have  been  proved  in  the  said  causes,  or  either 
of  theni,  and  which  remained  unpaid  at  the  date  of  the  same  [639]  report ;  or  that 
such  report  might  be  sent  back  to  be  reviewed  so  far  as  relates  to  tlie  priority  thei-el)y 
assigned  to  the  said  legacy  or  charge  of  £20,000  and  the  interest  thereof. 

For  the  Appellants,  Mr.  Tiiniey  and  Mr.  Lloyd. 

By  the  decree  of  the  22d  of  June,  1818,  if  the  first  seven  denominations  thereby 
decreed  to  be  sold  should  be  insufficient  to  satisfy  the  whole  of  the  debts  of  the  testator, 
William  Brabazon  Pon.sonl>y,  and  the  legacies  by  his  will  sought  to  be  charged  on  the 
fourteen  townlands,  in  the  county  of  Cork,  then  so  much  of  the  debts  and  legacies 
and  the  interest  due  upon  the  same  respectively,  as  should  remain  unpaid  after  the 
application  of  the  purchase  money  of  the  seven  denominations  were  thereby  decreed 
charges  and  incumbrances  upon  the  Defendant  John  Brabazon  Ponsonbj-'s  reversion 
in  the  Bishop's  Court  estate  and  the  other  lands,  situate  in  the  county  of  Kildare  ; 
and  it  was  further  decreed  that  the  same  should  be  raised  by  a  sale  of  the  Defendant's 
reversion  in  the  same  estate  and  lands,  or  a  competent  part  thereof,  subject  to  the 
use  for  life  by  the  will  given  to  the  Defendant  Louisa  Lady  Ponsonby :  and  out  of 
the  money  to  arise  bj'  such  sale,  the  residue  of  the  debts  and  legacies  should  be  paid, 
with  interest  thereon  respectively,  as  directed  by  the  former  decree.  Under  the  will 
of  the  testator  William  Brabazon  Ponsonby,  the  legacy  or  sum  of  £20,000  to  which 
the  Appellants  are  entitled,  was  a  charge  upon  and  prior  in  interest  to  the  Defendant, 
John  Brabazon  Ponsonby's  reversion  so  directed  to  be  sold. 

The  order  of  the  6th  of  March,  1828,  made  after  the  death  of  Louisa  Baroness 
Ponsonby,  by  [640]  which  it  was  referred  to  the  Master  to  take  an  account  of  the 
debts  of  the  testator,  proved,  and  reported  in  the  cause,  and  which  then  remained 
unpaid,  and  that  in  taking  such  account  the  Master  should  report  the  order  and 
priority  of  such  debts  and  incumbrances,  and  particularly  that  he  slioidd  inquire 
and  report  whetlier  any  and  what  sum  remained  due  to  the  Defendant  George  Pon- 
sonby, on  foot  of  the  legacy  or  sum  of  £20,000  and  the  priority  thereof,  and  out  of 
what  fund  the  same  was  payable,  was  founded  upon,  and  was  intended  to  give  effect 
to  the  decree  of  the  22d  of  June,  1818.  The  Master's  report,  in  determining  that 
debts  which  had  been  by  the  decree  declared  to  be  charges  upon  .John  Brabazon 
Ponsonby's  reversion,  were  prior  to  the  legacy  or  sum  of  £20,000,  which  was  a  charge 
prior  to  sucli  reversion,  was  inconsistent  with  the  decree  of  the  22d  of  June,  1818. 

The  suit  in  which  the  decrees  and  order  were  made  was  not  a  suit  for  the  general 
administration  of  the  assets,  real  and  personal,  of  the  testator,  William  Brabazon 
Ponsonby,  nor  for  payment  of  his  debts,  but  only  for  the  payment  of  such  debts,  as 
far  as  directed  by  his  will,  with  the  view  and  foi'  the  purpose  of  clearing  the  estate, 
which  was  charged  with  the  Plaintiff's  legacy  of  £10,000. 

By  the  will  the  Bishop's  Court  estate  was  not  charged  with  the  debts  ;  but  John 
Brabazon  Ponsonby  claiming  the  second  seven  denominations,  which  the  will  did 
charge  with  such  debts,  adversely  to  the  said  will,  his  reversionary  interest  in  the 
Bishop's  Court  estate  became  chargeable,  by  way  of  substitution,  with  such  <lel)ts, 
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in  lieu  of  the  second  seven  denominations  ;  and  the  decree  [641]  nf  tlie  22d  of  June, 
1818,  and  the  subsequent  order  of  the  6th  of  March,  1828,  were  lespectively  made 
for  the  purpose  only  of  effectuating  such  substitution.  Except  for  such  purposes  and 
to  such  extent,  no  decree  could  have  been  made  for- the  satisfaction  of  the  testator, 
William  Lord  Poiisonby's  debts  out  of  the  Bishop's  Court  estate,  without  including 
the  testator's  personal  estate,  his  Henrietta-street"  house  and  his  Londonderry  estate  ; 
but  the  personal  estate  and  the  Henrietta-street  house  have  not  been  administered 
in  tlie  present  suit,  and  the  Londonderry  estate  is  in  nowise  included  therein. 

None  of  the  persons  entitled  under  the  settlement  of  the  10th  day  of  June,  1812, 
except  the  said  Right  Honourable  George  Ponsonby,  the  Honourable  George  Ponsonby 
and  Sir  Thomas  Staples,  (who  were  respectively  made  parties  in  virtue  of  other 
interests,)  were  made  parties  to  the  said  suits,  and  no  question  was  raised  in  the  plead- 
ings or  by  any  proceeding  in  the  causes  (except  as  hereby  appears)  as  to  the  priority 
of  the  said  legacy  of  £20,000  over  the  reversionary  interest  of  the  said  John  Brabazou 
Ponsonby  in  the  said  Bishop's  Court  estate. 

For  the  Resjiondents,  Mr.  Parry. 

The  lands  in  the  county  of  Cork,  charged  by  the  testator's  will  with  the  payment 
of  his  debts,  having  proved  inadequate  to  that  purpose,  the  case  was  not  taken  out 
of  the  statute  against  fraudulent  devises  as  regards  the  estate  called  Bishop's  Court 
estate  and  the  testator's  other  real  estate  in  the  county  of  Kildare.  The  Bishop's 
Court  estate  and  the  testator's  other  real  estates  in  the  county  of  Kildare  devised  by 
his  will  became  on  his  decease  [642]  applicable  as  real  assets  to  the  payment  of  his 
specialty  debts,  after  payment  of  the  testator's  judgment  debts,  or  other  charges 
then  affecting  such  estates.  None  of  the  proceedings  in  the  causes  were  intended 
to  prejudice  the  rights  or  interests  of  the  testator's  judgment  and  specialty  creditors, 
and  such  creditors  now  remaining  unpaid  have  not  by  reason  of  such  proceedings, 
or  in  any  other  manner,  relinquished  or  lost  their  legal  right  to  be  paid  out  of  the 
testator's  real  estates,  in  preference  to  any  charges  created  thereon  by  his  will. 

The  Earl  of  Devon. — This  is  a  case  of  considerable  importance  in  point  of  amount, 
but  tlie  point  is  a  very  short  one  ;  it  is  an  appeal  from  an  order  pronounced  by  the 
Lord  Chancellor  of  Ireland  upon  an  application  made  to  him  in  the  form  of  a  motion 
to  set  aside  or  to  review  a  finding  by  one  of  the  Masters  of  that  Court,  and  the  single 
point  presented  to  him  was  whether  the  Master  had  come  to  a  right  conclusion  upon 
the  inquiry  which  he  was  directed  to  make.  The  case  originally  was  a  suit  for  a 
legacy.  It  is  not  necessary  for  me  to  trouble  your  Lordships  with  any  of  the  earlier 
proceedings  in  the  cause.  The  duty  of  the  blaster  clearly  depends  upon  the  terms 
of  the  reference  made  to  him.  He  is  directed  to  make  a  certain  inquiry,  and  the  only 
question  is  whether  he  has  answered  that  inquiry  correctly.  After  various  proceed- 
ings the  terms  of  the  reference  upon  which  alone  the  question  depends  are  these  : 
— ■'  By  an  order  bearing  date  the  Gth  of  i\hirch,  1828,  it  is  referred  to  one  of  the  Masters 
"  of  the  said  Court,  to  take  an  account  of  the  debts  of  the  said  tes-[643]-tator  proved 
"  and  reported  in  this  cause,  and  which  still  remain  unpaid,  and  to  report  the  priority 
"  of  such  debts  and  incumbrances,  and  particularly  that  he  do  inquire  and  report 
"  whether  any  and  what  sum  remains  due  to  George  Ponsonby  on  foot  of  his  legacy 
"  and  the  priority  thereof,  and  out  of  what  fund  the  same  is  payable ;  and  it  was 
"  further  ordered,  that  the  Master  inquire  whether  it  will  be  necessary  that  the  Bishop's 
"  Court  estate  should  be  sold  forthwith,  and  before  he  shall  have  made  his  report." 

The  Master  by  a  separate  report  stated  that  he  found  it  woidd  be  proper  that  the 
Bishop's  Court  estate  should  be  sold,  the  Bishop's  Court  estate  being  that  on  which 
the  legacy  of  £20,000  is  charged,  and  out  of  which  it  is  to  be  paid.  The  Master  having 
made  his  report,  stating  that  he  tho\ight  it  right  this  estate  should  be  sold,  further 
found  that  there  remained  due  to  the  several  persons  thereinafter  named  the  several 
sums  thereinafter  stated,  on  foot  of  the  several  debts  and  legacies  of  the  said  testator 
after  the  application  of  the  purchase  money  produced  by  the  sale  of  the  denominations 
of  the  Cork  estates  in  the  order  of  the  Gth  of  March,  1828,  and  that  "  other  parts  of 
"  the  estate  had  been  previously  .sold  in  part  reduction  of  the  debts,  and  that  the  several 
"  debts  and  legacies  of  the  testator  thereinafter  specified,  are  now  incumbrances 
'■  affecting  the  residue  of  the  e.states  of  the  said  WiUiam  Brabazou  Baron  Ponsonby 
"  deceased,  according  to  the  order  and  priority  thereinafter  mentioned."  The  Master 
then  stated  the  several  judgment  debts  and  then  the  several  bond  debts  including 
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the  lej^acy  or  sum  of  i'"2(). 000,  and  lif  found  tliiil  [644]  tlicrc  ifinaiiicd  due  to  Lord 
Robert  Spencer  John  Bouveric  and  Thomas  Staples,  as  trustees  under  the  settlement, 
the  sum  of  £2-i,7'.)l)  (is.  8d.  on  the  footing  of  the  said  legacy  of  £-_>0,0()0  and  that  the 
said  sum  of  £L'-i,79G  Gs.  8d.  was  a  charge  affecting  the  said  Bishop's  Court  estate, 
and  was  next  in  priority  after  jiayment  of  the  several  judgment  and  bond  debts. 

The  parties  entitli'd  to  tliat  legacy  who  had  gone  in  before  the  Master  being  the 
trustees,  objected  to  that  finding.  They  went  before  the  Lord  ChaiiccUor,  j)raying 
that  he  would  set  aside  that  report,  inasmuch  as  the  Master  in  their  view  ought  to 
liave  declared  that  this  legacy  was  a  charge  upon  thi^  estate  prior  to  the  debts,  and 
not  subsequent  to  the  debts.  The  simple  question  therefore  before  the  Lord  Chan- 
cellor and  now  before  this  House,  was  whether  the  Master  was  right  in  declaiing 
that  the  legacy  was  charged  after  the  debts  by  judgment  and  by  bond.  My  noble 
and  learned  friend  *  and  myself,  are  clearly  of  opinion  that  the  Master  was  right 
in  so  doing.  His  duty  depended  entirely  on  the  reference  made  to  him.  It  has 
been  argued  that  this  was  not  a  suit  for  a  general  administration  of  assets,  but  that 
there  were  various  circumstances  which  showed  the  £20,000  legacy  was  to  be  paid 
out  of  this  particular  estate,  and  that  the  other  debts  might  be  made  effectual  against 
other  parts  of  the  property,  and  ought  to  be  made  effectual  against  them  :  but  it 
appears  to  us  there  is  no  principle  of  equity  on  which  it  can  be  said  that  the  Appellants 
had  a  lien  or  charge  on  this  particular  estate,  according  to  the  principles  of  law  [645] 
and  equity  in  priority  of  any  charge  that  can  be  otherwise  created.  It  may  be,  that 
in  the  further  procedure  of  this  suit  or  a  suit  of  this  nature,  the  Court  may,  in  carrying 
out  the  views  by  which  they  are  guided  in  administering  the  assets  of  the  testator, 
say  that  the  creditors  who  have  a  charge  on  other  parts  of  the  testator's  real  estates 
shall  be  paid  out  of  those  parts  of  the  real  estate,  in  order  that  no  person  may  be 
disappointed,  and  that  the  legatee  who  has  a  charge  only  on  one  particular  estate 
shall  be  at  liberty  to  have  his  claim  satisfied  out  of  that  estate,  but  it  appears  to  us 
that  with  this  the  Master  had  nothing  to  do.  That  is  an  equit}'  which  it  may  or  may 
not  be  fitting  to  administer  in  a  subsequent  stage  of  the  cause.  The  only  question 
for  tlie  Master's  consideration  was  which  of  those  claims  had  the  priority  I  and  we 
think  he  was  right  in  saying  that  the  judgment  and  bond  debts  had  priority  before 
the  legacy  :  and  under  these  circumstances  we  think  that  the  order  of  the  Lord  Chan- 
cellor is  quite  correct,  and  consequently,  that  this  appeal  must  be  dismissed  :  and 
we  are  of  opinion  that  it  must  be  dismissed  with  costs.  I  therefore  move  your  Lord- 
ships that  the  order  be  affirmed,  and  the  appeal  be  dismissed  with  costs. 

Order  affirmed  with  costs. 


[646]  ENGLAND. 

COURT  OF  CHANCERY. 

John  Harcourt  Powell, — Apijellant ;  Anna  Grigby,  William  Henry  Craw- 
ford, and  John  Moseley, — Respondents  [1835]. 

[Mews'  Dig.  viii.  494.     S.C.  3  CI.  &  F.  10.3.] 

By  indenture  of  marriage  settlement,  lands  were  conveyed  in  trust  after  the 
death  of  G.  the  husband  to  the  use  and  intent  that  A.  G.  the  wife  should 
receive  an  annuity  of  £1000  clear  of  all  taxes  and  deductions  for  her  jointure 
and  in  bar  of  dower,  etc.  with  powers  of  distress  and  entry,  and  a  term  to 
secure  the  payment.  By  his  will  G.  directed  his  debts  to  be  paid  and  de- 
vised to  his  wife  during  her  life,  his  mansion  house,  park,  etc.,  at  D.,  and 
directed  that  timber  should  be  cut  on  his  estates  at  H.,  etc.  and  sold  to 
pay  the  expense  of  repairs,  painting,  and  glazing,  wliich  in  the  opinion 
of  A.  Cf.  should  at  any  time  be  required  for  any  of  the  hereditaments 
devised  to  her  for  life,  and  for  insurance  of  the  premises,  and  he  the'rehy 
confirmed  the  settlement  made  on  his  marriage.     He  gave  to  his  nephew 

*  Lord  Brougham. 
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P.  ;iiid  his  heirs  all  his  real  estates  in  England,  including  the  lands 
devised  to  his  wife,  subject  to  her  life  interest  and  all  his  lands  in 
Pennsylvania,  vi^ithout  any  incumbrance  or  restriction.  He  directed  that 
the  paintings  in  his  house  at  D.  should  be  enjoyed  with  the  same  by  his 
wife  for  her  life,  and  after  her  death  to  go  with  the  house  and  subject  to 
the  payment  of  his  debts.  Tlie  manor,  park,  etc.  at  D.  formed  part  of 
the  premises  settled  and  devised. 
Held  upon  a  bill  filed  by  A.  U.  that  she  was  entitled  to  enjoy  the  manor  and 
park  etc.  free  from  all  charges,  and  that  the  annuity  of  £1000  ought  to  be 
raised  and  paid  to  her  out  of  the  remainder  of  the  lands  demised  without 
contiibution  from  the  manor,  park,  etc. 

[647]   In. Inly,  1831,  the  Respondent  Anna  Grigby,  filed  a  bill  in  the  Court  of 
Chancery  stating  the  following  case  : — 

By  indentures  of  lease  and  release  bearing  date  respectively  the  28th  and  29th 
days  of  December,  1826,  and  made  between  Joshua  Grigby,  of  the  first  part,  the 
Respondent  Anna  Grigby,  by  her  then  name  of  Anna  Crawford,  of  the  second  part, 
and  the  Appellant  and  Thomas  Crawford,  of  Haughley  Park,  in  the  said  county  of 
Suffolk,  Esquire,  who  is  since  deceased,  of  the  third  part.    After  reciting  that  a  marriage 
was  intended  to  be  solemnised  between  the  said  Joshua  Grigby,  and  the  Respondent 
Anna  Grigby,  and  that  Joshua  Grigby  was  desirous  to  make  for  the  Respondent 
Anna  Grigby  (if  she  should  survive  him),  the  provision  thereinafter  contained,  it 
was  witnessed  that  in  consideration  of  the  said  intended  marriage,  and  for  making 
a  provision  for  the  Respondent  Anna  Grigby,  if  the  marriage  should  take  effect,  and 
she  should  survive  the  said  Joshua  Grigby,  and  for  settling  and  assuring  the  here- 
ditaments thereinafter  described  to  the  uses,  trusts,  intents,  and  purposes  therein- 
after expressed,  and  for  the  nominal  consideration  therein  mentioned  to  be  paid  to 
the  said  Joshua  Grigby  by  the  Appellant  and  Thomas  Crawford,  the  .said  Joshua 
(irigby  granted  and  released  unto  the  Appellant  and  the  said  Thomas  Ci'awford, 
their  heirs  and  assigns,  all  such  part  and  parts  as  were  freehold  or  charterhold,  and 
not  eojjyhold,  or  of  customary  tenure,  of  and  in  all  that  capital  messuage,  or  mansion- 
house,  in  which  the  said  Joshua  Grigby  then  lived,  with  the  park,  lands,  meadows, 
and  pasture  grounds  then  occupied  therewith  by  him,  situate  in  Drinkstone  or  any 
other  adjoining  [648]  parish  or  place;  and  also  of  and  in  three  other  farms  therein 
described  as  situate  in  the  parishes  of  Drinkstone,  Hessett,  and  Hawstead,  respec- 
tively, to  hold  the  same,  with  their  appurtenances,  unto  the  said  Appellant  and  the 
said  Thomas  Crawford,  their  heirs  and  assigns  ;  to  the  use  of  the  .said  Joshua  (4rigby, 
his  heirs  and  assigns,  until  the  marriage  should  be  solemnised,  and  immediately  after 
the  solemnisation  thereof,  to  the  use  of  the  said  Joshua  Grigby,  and  his  assigns,  for 
his  life,  without  impeachment  of  waste ;  and  after  his  decease  to  the  use  and  intent 
that  the  said  Respondent  Anna  Grigby,  and  her  assigns,  in  case  she  should  survive 
the  said  Joshua  Grigby,  her  then  intended  husband,  should,  from  and  immediately 
after  his  decease,  yearly,  and  every  year  during  her  natural  life,  receive  and  take, 
by  and  out  of  the  said  hereditaments  and  premises,  one  annuity,  yearly  rent,  or  sum 
of  £1000  free  and  clear  of  and  froni  all  taxes  and  deductions  whatsoever  ;  the  same 
annuity  or  yearly  rent-charge  to  be  in  full  of  her  jointure,  and  in  lieu.  bar.    and 
satisfaction,  as  and  for  the  dower  and  thirds  at  the  common  law  which  the  said  Re- 
spondent Anna  Grigby  could  or  might  claim,  challenge,  or  demand  of,  in,  to,  or  out 
of  all  and  every,  or  any  of  the  manors,   messuages,  farms,  lands,  tenements,  and 
hereditaments  whatsoever,  whereof  he  the  said  Joshua  Grigby  sho\ild  be  seised  during 
the  said  then  intended  coverture;  and  also  in  bar,  and  in  full  .satisfaction  of  all  such 
share  which  the  said  Respondent  Anna  Grigby  could,  or  might  have,  or  claim  out 
of.  in,  or  to,  the  personal  estate  of  the  said  Joshua  Grigby,  in  case  he  should  die  in- 
testate, by  virtue  of  and  under  the  statute  made  for  the  distribution  of  intes-[649]- 
tates'  efl'ects,  the  said  rent-charge  or  annual  sum  of  £1000  to  be  paid,  and  payable  to 
the  said  Respondent  Anna  Grigby,  and  her  assigns,  at  the  times,  and  in  manner, 
in  the  .said  indenture  mentioned;   with  powers,  in  case  the  annuity  should  be  in 
arrear,  to  enter  and  distrain,  or  take  the  rents  and  profits  until  the  arrears,  etc.  should 
be  satisfied,  and  a  term  was  also  hmited  to  trustees  to  secure  the  annuity  and  satisfy 
arrears  by  sale  or  mortgage. 
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The  marriage  between  Joshua  Grigby  and  the  Respondent,  Anna  (Irigby,  was 
shortly  after  the  execution  of  the  said  recited  indenture,  duly  solemnized. 

By  liis  will  executed  and  attested  in  such  manner  as  by  law  is  required  for  render- 
ing valid  devises  of  real  estates,  and  bearing  date  the  lOtii  of  February,  1829,  Joshua 
Grigby  devised  and  bequeathed  as  follows  :■ — 

"  I,  Joshua  Grigby,  of  Drinkstone,  in  Suffolk,  Esquire,  make  this  my  last  will 
"  and  testament,  in  writing.  1  direct  all  my  just  debts  be  paid;  1  give  and  devise 
"  unto  my  wife,  Anna  Grigby,  and  her  assigns,  for  and  during  the  term  of  her  natural 
"  life,  all  that  my  mansion-house,  with  the  yards,  gardens,  stables,  coach-houses,  and 
"  appurtenances  now  in  my  own  occupation,  at  Drinkstone  aforesaid,  and  also  all 
"  that  my  park  thereto ;  and  I  direct  that  trees  and  timber  shall  be  cut  down  off  my 
"  estates  in  the  parishes  of  Hawstead,  Hessett,  and  Drinkstone,  and  sold  to  pay  the 
"  expense  of  any  repairs,  painting,  or  glazing,  whicli  in  the  opinion  of  the  said  Anna 
"  Grigby,  shall  at  any  time  be  required  for  any  of  the  said  hereditaments  so  given 
"  and  devised  to  lier  for  life ;  ahso  for  the  expense  of  insurance  of  the  [650]  said  pre- 
"  mises  from  fire,  which  I  direct  shall  be  done,  and  that  my  nephew  John  Harcourt 
"  Powell  (the  Ajipellant)  or  his  heirs,  executors,  or  administrators  shall  point  out, 
"  at  proper  times,  what  trees  shall  be  felled  for  those  purposes ;  and  if  he  or  they 
"  neglect,  or  refuse  to  do  so  for  one  month  after  notice  in  writing  shall  be  given  to 
"  him  or  them,  then  the  said  Anna  Grigby  shall  cause  to  be  cut  down,  and  sell  such 
"  trees  as  she  shall  tliink  proper  for  those  purposes ;  and  I  confirm  the  settlement 
"  made  on  my  marriage  with  my  present  wife.  And  I  give  and  devise,  and  direct  to 
"  be  paid  t*it  of  all  the  rest  of  my  real  estates  in  Stift'olk,  unto  my  sister  Charlotte 
"  Grigby,  during  her  life.  £220  a-year,  to  be  paid  by  equal  payments,  the  first  day  of 
"  January,  April,  July,  and  October,  free  of  all  charges.  1  direct  that  a  yearly  sum 
"  of  £15  be  paid  by  the  aforesaid  payments,  to  the  widow  of  Thomas  Eaves,  my  bailiff, 
"  for  her  life,  and  that  she  be  permitted  to  live  without  rent  in  the  house  she  now 
"  resides.  And  subject  to  those  two  annuities,  and  other  conditions  above  specified, 
"  I  give  and  devise  all  my  real  astates  in  England,  from  and  immediately  after  my 
"  death,  and  also  all  the  above-mentioned  hereditaments  so  given  to  my  said  wife 
"  for  her  life,  and  from  and  after  her  decease  unto  my  said  nephew  John  Harcourt 
"  Powell,  his  heirs  and  assigns  for  ever;  also  I  give  and  devise  nnto  the  said  John 
"  Harcourt  Powell  and  his  heirs  for  ever,  all  my  estate  in  the  State  of  Penn.sylvania, 
"  without  any  incumbrance  or  restriction  whatsoever  ;  and  I  give  and  devise  to  my 
"  said  nephew  John  Harcourt  Powell,  and  his  heirs,  all  and  every  my  trust  estates, 
"  messuages,  [651]  lands,  and  hereditaments,  and  all  my  mortgages  in  fee,  to  hold 
"  the  same  according  to  the  respective  trusts,  natures,  and  tenures  thereof ;  and 
"  I  direct  that  all  my  paintings  and  portraits  in  my  house  at  Drinkstone,  be  enjoyed 
"  with  the  same  by  my  wife  for  life,  and  after  her  death  to  go  with  the  house,  and 
"  subject  to  the  payment  of  my  debts,  and  the  expenses  of  carrying  this  my  will  into 
"  effect.  I  give  and  bequeath  all  my  household  furniture,  plate,  linen,  china,  wine, 
"  stores,  all  the  rest  residue  and  remainder  of  my  personal  estate  and  effects  wliat- 
"  soever  and  wheresoever,  and  of  every  kind,  unto  my  said  wife  Anna  Grigby,  for 
"  her  own  sole  use  and  benefit.  I  nominate  and  appoint  my  said  wife  and  my  said 
"  nephew  John  Harcourt  Powell,  executrix  and  executor  of  this  my  will.  And  I 
"  particularly  enjoin  that  I  be  buried  in  a  wooden  coffin  only,  in  my  garden  at  Drink- 
"  stone,  within  twelve  feet  of  the  wall,  towards  the  west,  and  that  my  body  be  not 
"  removed  ;  and  that  if  any  minister  shall  read  the  Unitarian  funeral  service  on  the 
"  occasion,  £20  be  presented  to  him ;  and  that  no  hatchment  be  placed  on  my  house, 
"  or  any  monument  or  other  memorial,  in  any  church  or  church-yard.  In  witness 
"  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  10th  day  of  February,  1829. 

"  Joshua  Grigby." 

The  testator  died  on  the  6th  of  March,  1829,  leaving  the  Respondent,  Anna  Grigby, 
and  the  Appellant,  his  nephew,  surviving  :  and  they  afterwards  duly  proved  the  will 
of  the  testator,  in  the  proper  Ecclesiastical  Court,  and  became  his  legal  personal  re- 
presentatives. 

On  the  death  of  Joshua  Grigby,  the  Respondent,  [652]  Anna  Grigby,  entered 
into  the  possession  of  the  mansion  house,  park,  and  apjanrtenanees,  with  the  paintings 
and  portraits.    Thomas  Crawford,  by  his  will  bearing  date  on  the  13th  of  l''ebruaiy, 
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18:29,  appointed  the  Eespondent,  William  Henry  Crawford,  his  sole  executor,  who 
proved  the  will  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury. 

By  a  deed  bearing  date  the  1st  of  January,  1831,  and  made  between  the  Appel- 
lant and  the  Respondent,  William  Henry  Crawford,  of  the  first  part  ;  the  Appellant 
of  the  second  part ;  the  Respondent,  Anna  Grigby,  of  the  third  part  ;  the  Respon- 
dents, John  Moseley  and  William  Henry  Crawford,  of  the  fourth  part ;  and  William 
Ransom,  gentleman,  of  the  fifth  part  ;  the  Respondent,  Anna  Grigby,  appointed  the 
Respondent,  William  Henry  Crawford,  to  be  a  Trustee  of  the  said  indenture  of  settle- 
ment, and  of  the  hereditaments  therein  mentioned,  in  place  of  Thomas  Crawford, 
and  the  Appellant  as  devisee  of  the  real  estate  of  Joshua  Grigby  ;  and  the  said  Respon- 
dent, Anna  Grigby,  and  the  Appellant  as  executors  of  Joshua  Grigby,  respectively 
appointed  the  Respondent,  John  Moseley,  to  be  a  Trustee  of  the  indenture  of  settle- 
ment, and  of  the  hereditaments,  in  place  of  the  Appellant  ;  and  William  Henry 
Crawford  assigned  and  transferred,  and  the  Appellant,  as  such  devisee  as  aforesaid, 
granted  and  confirmed  the  hereditaments  mentioned  in  the  indenture  of  settlement, 
and  comprised  in  the  term  of  ninety-nine  years,  to  William  Ransom,  his  executors, 
administrators,  and  assigns,  for  the  residue  of  the  term,  upon  trust,  forthwith  to  assign 
and  transfer  the  same  hereditaments  to  William  Henry  Crawford  and  John  Moseley, 
their  executors,  administrators,  [653]  and  assigns,  for  the  residue  of  the  term  of 
ninety-nine  years,  upon  the  trusts  declared  thereof,  by  the  indenture  of  settlement 
for  tliat  purpose. 

By  another  indenture,  bearing  date  the  14th  of  February,  1831,  between  William 
Ran.som,  of  the  one  part,  and  William  Henry  Crawford  and  John  Moseley,  of  the  other 
part  ;  William  Ransom  assigned  and  transferred  the  hereditaments  to  William  Henry 
Crawford  and  John  Moseley,  their  executors,  administrators,  and  assigns,  for  the 
residue  of  the  term  of  ninety-nine  years,  upon  the  trusts  declared  thereof  by  the 
indenture  of  settlement. 

On  the  death  of  the  testator,  Joshua  Grigby,  the  Appellant  entered  into  the 
possession  or  receipt  of  the  rents  and  profits  of  the  messuages,  farms,  lands,  meadows, 
and  pasture  grounds,  charged  by  the  indenture  of  settlement,  other  than  the  mansion- 
house,  park,  and  appurtenances  at  Drinkstone,  devised  to  the  Respondent,  Anna 
Grigby,  for  her  life. 

The  bill  then  proceeded  to  state  that  by  virtue  of  the  indenture  of  release  and 
settlement,  the  Respondent,  Anna  Grigby,  became  entitled  to  be  paid  the  sum  of 
£500  on  the  6th  day  of  April,  1829,  and  a  like  sum  of  £500  on  the  11th  day  of  October 
then  next  following,  and  to  the  like  payments  on  every  6th  day  of  April,  and  11th 
da}'  of  October,  during  her  life,  and  to  have  the  same  raised  and  paid,  if  necessary, 
out  of  the  lands,  meadows,  and  pasture  grounds,  other  than  the  park,  which  at  the 
time  of  the  date  and  execution  of  the  said  indenture  of  release  and  settlement,  were 
occupied  by  Joshua  Grigby,  with  the  mansion-house  and  park,  and  out  of  the  said 
three  [654]  farms  situate  in  the  said  respective  parishes  of  Drinkstone,  Hessett,  and 
Hawstead,  and  that  no  part  thereof  should  be  raised  or  paid  out  of  the  mansion-house 
or  park  ;  and  the  bill  insisted  that  inasmuch  as  the  last-mentioned  hereditaments 
and  premises  produced  no  more  than  the  sum  of  £791  8s.  6d.  net  per  annum,  or  there- 
abouts, the  Respondent,  Anna  Grigby,  was  entitled  to  have  the  difference  between 
that  sum  and  the  sum  of  £1000  per  annum,  raised  by  a  mortgage  of  the  said  heredita- 
ments and  premises  (other  than  the  mansion-house,  park,  and  appurtenances)  ;  the 
bill  further  stated  that  there  was  then  due  to  the  Respondent,  Anna  Grigby,  a  con- 
siderable sum  of  money  for  arrears  of  the  jointure  rent-charge,  and  that  Charlotte 
Grif'bv  died  in  the  month  of  March,  1831  ;  that  all  arrears  of  her  said  annuity  had 
been  paid  to  her  during  her  life-time,  or  to  her  representatives  since  her  death  :  that 
the  premises  devised  to  the  Respondent,  Anna  Grigby,  for  her  life,  required  to  be 
repaired,  painted,  and  glazed,  and  that  the  Appellant  had  declined  to  point  out  what 
trees  should  be  felled  for  those  purposes,  or  for  raising  a  sufficient  sum  of  money  to 
keep  insured  from  fire  the  premises  devised  to  the  said  Respondent,  Anna  Grigby, 
for  her  life. 

The  bill  prayed  that  it  might  be  declared  that  the  Respondent,  Anna  Grigby,  was 
entitled  to  be  paid  the  ^yhole  of  the  rents  and  profits  of  the  lands,  meadows,  and  pasture 
"rounds,  messuages,  farms,  and  other  lands  situate  in  the  parishes  of  Hawstead, 
Hessett   and  Drinkstone  other  than  the  inansion-house,  park,  and  appurtenances  in 
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discharge  of  the  jointure  rent-charge  of  £1000  per  annum,  cliargcd  thorron  hy  the 
indenture  of  settlement  of  the  29th  [655]  of  December,  18'2G,  or  so  much  of  such  rents 
and  profits  as  should  amount  to  the  sum  of  £1000  per  annum  ;  and  that  an  account 
might  be  taken  of  the  arrears  of  the  jointure  rent-charge  then  due  and  owing  to  the 
Eespondent  ;  and  that  an  account  might  also  be  taken  of  the  rents  and  profits  of  the 
lands,  meadows,  and  pasture  grounds,  messuages,  farms,  and  other  lands,  in  the 
parishes  of  Plawstead,  Hessett,  and  Drinkstone,  possessed  or  received  by  the  Appel- 
lant, or  by  any  person  or  persons  by  his  order,  or  for  his  use,  since  the  death  of  the 
testator ;  and  that  thereout  might  be  paid  what  should  be  found  due  to  the  Respon- 
dent, AnnaGrigby,  in  respect  of  such  jointure  rent-charge  ;  and  that  an  account  nught 
be  taken  of  the  repairs,  painting,  and  glazing  required  for  the  hereditaments  and 
premises  devised  to  the  Respondent,  Anna  Grigby,  for  her  life  ;  and  of  the  expense 
of  the  insurance  of  the  same  premises  from  fire  ;  and  that  all  necessary  directions 
might  be  given  for  cutting  down  and  felling  the  necessary  trees  for  those  purposes, 
and  for  selling  the  same,  and  for  applying  the  produce  of  such  sale  ;  and  that  a  receiver 
might  be  appointed  of  the  rents  and  profits  of  the  lands,  meadows,  and  pasture  grounds, 
messuages,  farms,  and  other  lands  situate  in  the  parishes  of  Hawstead,  Hessett,  and 
Drinkstone,  except  the  mansion-house  and  park. 

The  Appellant,  by  his  answer  to  the  bill  (among  other  things)  stated  that  he  was 
unable  to  set  forth  what  were  the  motives  which  influenced  Joshua  Grigby  to  execute 
the  indentures  and  will,  or  what  he  supposed  would  be  the  effect  thereof,  or  what 
provision  he  intended  or  wished  to  make  for  the  Respondent,  Anna  Grigby,  save  so 
far  as  the  same  [656]  might  be  inferred  from  the  instruments  themselves,  and  save 
only  that  the  Appellant  was  convinced  that  Joshua  Grigby  did  not  intend  that  the 
whole  of  the  annual  sum  of  £1000  provided  for  the  Respondent,  Anna  Grigby,  by 
the  indentures,  should  be  raised  and  paid  exclusively  out  of  such  part  of  the  real  estates 
comprised  in  the  settlement  as  is  not  by  the  will  devised  to  the  Respondent,  Anna 
Grigby,  for  her  life  ;  and  the  Appellant  said  that  he  was  the  more  confirmed  in  such, 
his  belief,  because  Joshua  Grigby  resided  in  the  mansion-house,  and  paid  great  atten 
tion  to  his  property,  all  which  was  situate  in  the  immediate  neighbourhood  of  the 
mansion-house,  and  was  perfectly  well  aware  of  the  value  and  rental  of  all  his  property, 
that  he  set  and  received  the  rents  of  such  parts  thereof  as  were  not  occupied  by  him- 
self, and  that  he  farmed  other  parts  thereof  himself,  and  he  well  knew  as  the  fact 
was  that  the  rents  of  the  estates,  exclusive  of  the  mansion-house  and  premises,  devised 
to  the  Respondent,  Anna  Grigby,  for  life,  were  not  nearly  sufficient  to  pay  to  the 
Respondent,  Anna  Grigby,  an  annual  sum  of  £1000,  inasmuch  as  such  parts  thereof 
as  were  let  off  by  Joshua  Grigby  at  the  date  of  the  indenture  of  settlement  of  the  29th 
day  of  December,  1826,  as  also  at  the  date  of  the  wall,  including  the  copyhold  parts 
thereof,  were  so  let  at  divers  gross  rents  annually  amounting  to  £765  or  thereabouts, 
and  the  remainder  thereof  occupied  by  Joshua  Grigby  himself,  including  also  the  copy- 
hold parts  thereof,  were,  in  the  Appellant's  judgment,  worth  about  £267  lis.  6d. 
per  ainuun,  or  thereabouts,  from  which  respective  sums  large  deductions  would  neces- 
sarily have  to  be  made  for  land-tax,  repairs,  [657]  quit-rents,  and  other  out-goings, 
as  also  the  annual  value  of  the  copyhold  parts  thereof,  not  included  in  the  indenture 
of  settlement,  and  not  affected  thereby,  and  were  devised  by  the  will  of  Joshua  Grigby 
to  the  Appellant,  and  the  estates  (exclusive  as  aforesaid),  but  including  the  lands 
occupied  by  Joshua  Grigby,  and  deducting  therefrom  such  copyhold  parts  as  afore- 
said, being  then  let  at  annual  gross  rents,  amounting  to  £814  Is.  6d.  or  thereabouts, 
from  which  land-tax,  repairs,  and  other  outgoings,  would  also  necessarily  have  to 
be  made  ;  and  the  Appellant  submitted  that  all  the  property  comprised  in  the  inden- 
tures (including  the  mansion-house  and  hereditaments)  devised  to  Respondent,  Anna 
Grigby,  for  her  life,  ought  to  contribute  rateably  to  the  payment  of  the  annuity  of 
£1000. 

The  Appellant,  by  his  answer,  said  that  he  had  always  been  ready  and  willing 
to  make  all  reasonable  payments  for  painting,  glazing,  and  repairing  the  mansion- 
house,  and  for  keeping  the  same  insured  against  loss  by  fire  ;  and  that  he  had  in 
fact  regularly  paid  all  demands  which  had  ever  been  made  on  him  for  that  purpose, 
and  he  was  ready  and  willing,  in  case  and  so  often  as  any  further  sums  were  necessary 
for  any  of  the  aforesaid  purposes,  to  pay  the  same,  or  point  out  the  timber  to  be  felled 
for  raising  the  same. 
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The  Respondeut,  Anna  Grigby,  replied  to  the  answer,  and  the  cause  was  heard 
without  any  evidence  other  than  the  answers,  before  the  Vice-Chancellor,  on  the 
9th  of  June,  1832  ;  and  by  the  decree  then  made  it  was  declared,  that  the  several 
estates  comprised  in  the  settlement,  and  situate  in  the  parishes  of  Hawstead,  Hessett, 
and  Drinkstone,  other  than  and  except  the  mansion-house  [658]  and  park,  yards, 
garden,  stables,  coach-houses,  and  appurtenances  thereunto,  situate  at  Drinkstone 
aforesaid,  which  are  by  the  will  devised  to  the  Respondent,  Anna  Grigby,  for  life, 
are  liable  to  pay  and  make  good  the  whole  of  the  jointure  rent-charge  of  £1000  per 
annum  to  the  Respondent,  Anna  (irigby,  for  her  life,  and  the  arrears  due  ;  and  that 
the  mansion-house,  park,  and  premises,  so  devised  to  the  Respondent,  Anna  (irigby, 
for  her  life,  are  exempt  from  the  payment  of  any  jiart  of  the  jointure  rent-charge  ; 
and  it  was  referred  to  the  Master  to  take  an  account  of  the  arrears  of  the  jointure 
or  rent-charge  due  to  the  Respondent,  Anna  Grigby,  with  the  usual  directions  ;  and 
it  was  ordered  that  the  Master  should  tax  the  costs  of  the  suit  to  that  time  of  the 
Respondent,  Anna  Grigby,  and  of  the  Respondents,  William  Henry  Crawford  and 
John  Moseley  ;  and  it  was  ordered  that  the  Appellant  should  pay  to  the  Respondent, 
Anna  Grigby,  the  costs  which  she  should  so  pay,  together  with  her  own  costs  ;  and 
the  Court  reserved  the  consideration  of  further  directions,  and  of  the  subsequent 
costs. 

This  decree  was  assigned  by  the  Lord  Chancellor,  and  enrolled  on  the  oOtli  of 
August,  1832. 

The  appeal  was  against  this  Decree. 
For  the  Appellant,  Mr.  Knight  and  Mr.  Preston. 

By  the  settlement,  the  mansion-house,  park,  and  other  property  devised  to  the 
Respondent,  Anna  Grigby,  were  chargeable  with  the  rent-charge  of  £1000,  and  liable 
to  contribute  rateably,  according  to  their  value,  to  the  payment  of  the  rent-charge. 
The  will  of  the  testator  has  not  in  express  terms  or  by  necessary  implication,  or  upon 
any  reasonable  [659]  construction,  exonerated  the  mansion-house,  park,  and  other 
property,  devised  to  the  Respondent,  Anna  Grigby,  from  the  payment  of  all  or  any 
part  of  the  rent-charge. 

Tlie  decree  is  not  to  be  supported,  except  on  an  assumption  that  the  testator  has 
created  a  new  rent-charge  of  £1000  differently  modified,  that  is,  chargeable  only 
on  the  residue  of  the  lands,  exclusively  of  the  mansion-house,  park,  etc.,  while  if  such 
had  been  the  intention  of  the  testator,  he  would  have  expressed  that  intention  in  the 
gift  to  his  wife,  as  he  in  express  terms  has  done  in  the  gift  to  his  sister,  by  fixing  the 
rent-charge  on  the  rest  of  his  estates.  The  construction  must  be  the  same  at  law 
and  in  equity,  since  no  new  rent-charge  was  created  at  law  ;  and  unless  there  was 
a  new  rent-charge  at  law,  the  Respondent,  Anna  Grigby,  could  not,  in  her  pleadings 
in  support  of  a  right  to  distrain,  state  this  to  be  a  rent-charge  in  any  other  manner 
or  in  any  other  form  than  as  the  rent-charge  was  created  by  the  deed  of  settlement, 
and  consequently  she  must  describe  the  rent-charge  as  issuing  out  of  the  numsion- 
house,  park,  and  other  property  devised  to  herself,  as  well  as  out  of  the  residue  of 
the  property  comprised  in  the  settlement. 

The  clause  in  the  will  confirmatory  of  the  settlement,  will  be  fully  s;itisfied  by 
showing  tluit  the  testator  has  declared  his  intention  that  in  equity  tlie  rent-charge 
should  be  payable,  notwithstanding  he  had  devised  part  of  the  property  to  his  widow 
for  her  life.  It  would  be  an  unreasonable  construction  of  the  will,  that  the  testator 
should  be  making  an  arrangement,  by  wliich  the  devisee  of  his  will  should  not  only 
be  excluded  from  all  [660]  benefit  in  the  property  during  the  life  of  his  wife,  but  that 
there  should  be  an  accumulating  debt  from  year  to  year  during  her  life  on  the  inherit- 
ance, and  that  charge  carrying  interest  with  the  expense  of  a  mortgage  in  each  succes- 
sive year,  while  the  intention  of  the  testator  would  be  satisfied  by  securing  to  his  widow 
an  annuity  of  £1000  for  her  life,  with  the  possession,  in  like  manner  as  the  testator 
held  it.  of  the  mansion-house  and  the  park,  leaving  her  to  contribute  or  forbear  the 
receipt  of  a  reasonable  proportion  of  the  rent-charge  out  of  this  property.  This  must 
have  been  the  result  if  the  mansion-house  and  park  had  been  devised  to  any  other 
person  than  the  Respondent,  Anna  Grigby  ;  and  no  rule  of  equity  can  be  found  to 
place  the  wife  in  a  better  condition  than  such  other  person  would  have  been. 

By  the  terms  of  the  settlement,  if  there  should  be  any  arrear  of  rent-charge  at  the 
death  of  the  widow,  or  even  in  her  life-time,  such  arrears  are  under  the  trusts  of  the 

1434 


POWELL  'i).  GRIGBY  [l835]  IX  BLIOH  N.  8. 

term  of  ninety-nine  years,  to  be  raised  by  a  mortgage  of  tlic  mansion-house  and  park, 
as  well  as  of  the  other  property. 

For  the  Respondents,  .Mr.  Pemberton  and  Mr.  Tinney. 

Every  part  of  the  e.state  is  liable  to  the  jointure.  The  testator  devised  the  mansion- 
house  and  park  to  his  wife  for  life,  and  then  eoiifirmed  the  settlement.  The  intention 
must  have  been  to  give  to  herthe  mansion-house  and  park, and  toleave  her  herjoiiiture. 
The  Appellant  says  she  is  to  hold  the  mansion-house  and  park  at  a  rack-rent.  The 
gift  of  the  mansion-house  and  park  in  effect  took  that  part  of  the  estati-  nut  of  the 
security  for  the  rent-charge.  The  te.stator  could  not  intend  that  there  [661]  siiould 
be  an  annual  valuation  and  apportionment  of  the  rent  between  the  estates  and  an 
abatement  pro  tanio.  He  must  have  expressed  such  an  intention  had  he  entertained 
it.  The  gifts  are  both  from  the  same  person  to  the  same  person,  a  husband  to  hi.s 
wife.     "  You  shall  have  my  mansion-house  and  park  to  live  in,  and  £1000  a  year." 

The  decree  was  affirmed  on  the  grounds  alleged  for  the  judgment  in  the  Court 
below.     See  5  Simon's  Reports,  290. 

Decree  affirmed. 
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